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Batifioation  by  administrator — Serrioes  for  benefit 
of  estate  —  Practice  —  Appeal  —  Time  —  Order 
LVIU.,  r.  15. — A  solicitor  dnring  a  time  when 
there  was  no  personal  representative  of  a  deceased 
testatrix,  the  execntor  of  whose  will  had  re- 
nounced probate,  did  work  for  the  benefit  of  the 
estate  upon  the  retainer  of  one  Easton,  who  waa 
a  relative  of  the  deceased.  Snbseqnently  lettns 
of  administration  were  granted  to  Phillips.  Held, 
that  Phillips  was  not  uable  to  pay,  as  adminis- 
trator, the  costs  of  the  solicitor  for  work  done  for 
the  estate  dnring  the  time  when  there  was  no  per- 
sonal representative.  Held,  also,  that  an  appeal 
from  an  order  directing  a  review  of  taxation  mnst 
he  brought  within  twenty-one  days,    {,Re  Watson ; 

B»  parts  Phillips.) 215 

Administrator's  coats,  charges,  and  expenses — Pro- 
ceedings against  defanlting  solicitor — Taxation. — 
A  solicitor  acting  on  behalf  of  the  administrator 
of  an  intestate  improperly  retained  a  portion  of 
the  intestate's  estate.  The  administrator  having 
withdrawn  his  retainer  applied  for  and  obtained 
a  mle  niii  to  strike  the  solicitor  off  the  rolls,  or 
that  he  shoold  answer  an  affidavit  relating  to  the 
retention  of  the  snm  in  question.  The  solicitor 
failed  to  appear,  and  the  mle  waa  made  absolute 
in  1876.  A  init  of  attachment  was  issned  against 
the  solicitor,  and  waa  renewed  in  each  subsequent 
term  down  to  1887.  The  solicitor  absconded,  and 
no  portion  of  the  money  due  was  obtained  from 
him.  In  an  action  to  administer  the  intestate's 
estate,  commenced  in  1878,  an  order  was  made 
that  the  costs,  charges,  and  expenses  properly 
incurred  by  the  administrator  should  be  taxed. 
The  taxing  master  disallowed  the  administrator's 
coats  of  the  proceedings  against  the  soliait(»  on 
the  ^ronad  that  they  were  not  the  ordinary  pro- 
(Ceedings,  knt  were  in  the  nature  of  punishment  to 
the  soucitor.  Held,  upon  a  summons  to  review 
the  taxation,  that  the  real  object  of  the  proceedings 
was,  in  the  first  instance,  to  obtain  the  money  from 
the  solicitor,  and  that  the  costs  ought  therefore  to 
be  allowed,  but  it  was  referred  to  the  taxing 
master  to  consider  how  far  the  costs  of  the  sub- 
sequent proceedings  with  reference  to  the  renewal 
of  the  writ  of  attachment  were  properly  incurred, 


and  should  be  allowed.  (B»  Davis  ;  Mnckhalt  v. 
Davis.)      page  755 

Creditors — Deceased  a  pauper  Innatio — Expenses  of 
maintenance — Bight  of  poor-law  guardians  to 
recover  against  estate  of  lunatic  after  her  death — 
12  A 13  Yiot.  c.  103,  s.  16, 17.— The  deceased  had, 
for  over  six  years  prior  to  her  death,  been  sup- 
ported as  a  ^nper  lunatic  at  the  county  lunatic 
asylum.  During  the  whole  of  this  period  she  was, 
in  tact,  entitled  to  an  annuity  of  24l.  16*.  6d.,  pay- 
able by  the  Commissioners  for  the  Bedaotion  of 
the  National  Debt.  This  fact  only  came  to  the 
knowledge  of  the  guardians  at  the  time  of  her 
death,  or  shortly  thereafter.  Held,  that  the 
guardians  were  creditors  of  the  deceased,  within 
the  provisions  of  12  &  13  Vict.  c.  103,  ss.  16, 17, 
'  and,  as  such,  entitled  to  administration  of  her 
estate.  Held,  also,  that  the  claim  of  the 
guardians  was  not  limited  to  the  period  of  twelve 
months  prescribed  by  sect.  16  of  wat  statute,  but 
that,  in  respect  of  such  period,  they  were  entitled 
absomtely  to  repayment,  under  the  statute,  and, 
as  to  a  inrther  period  not  exceeding  five  years 
(making  six  years  in  all),  they  were  entiUed  to 
come  in  and  claim  as  ordinary  creditors,  notwith- 
standing the  fact  of  their  having  token  no  steps  to 
recover  payment  for  such  expenditure  dnring  the 
lifetime  of  the  deceased  pauper  lunatic.  (The 
Guardians  of  the  Poor  of  the  Parish  of  Lambeth  v. 
The  Next  of  Kin  of  Maria  Bradshaw,  deceased.)...    86 

Existence  of  deceased  not  clearly  defined,  and  dates 
of  birth  and  death  unknown — Hearsay  evidence — 
Declaration  of  deceased's  mother — Grant. — ^The 
conrt  allowed  the  birth  and  death  of  a  child,  as  to 
whose  estate  it  was  sought  to  obtain  letters  of  ad- 
ministration, to  be  proved  by  affidavits  of  an  old 
nurse  and  of  an  old  friend  of  the  family,  setting 
forth  declarations  of  the  alleged  child  'a  mother. 
(In  the  Qoods  of  Thompson.)     373 

Inquiry  as  to  heir — Certificate  of  chief  olerk — Sum- 
mons to  vary — Costs  of  claimant  proved  to  be  no 
relative. — In  an  administration  action  an  inquiry 
was  ordered  as  to  who  was  the  heir  of  the  tes- 
tator. The  chief  clerk  found  that  B.  K.  was  the 
heir,  but  that,  in  default  of  heirs  on  the  paternal 
side,  the  heir-at-law  was  J.  S.  P.  J.  S.  P.  took 
out  a  summons  to  var^  the  oertifioate,  and  the 
Court  held  that  the  claimant  B.  K.  had  not  proved 
his  relationship  to  the  testator.  The  unsuccess- 
ful claimant  asked  for  costs.  Held,  that  there 
was  no  general  rule  entitling  a  claimant  coming  in 
on  an  inquiry  in  chambers  in  an  administration 
action,  and  failing,  to  have  his  oosts  out  of  the 
estate.  The  mle  is  correctly  stated  in  Seton  on 
Deoreea,  4th  edit.,  vol.  1,  part  1,  pp.  66  and  67 : 
"  A  claiinant  failing  in  chiuibers  to  make  out  his 
claim  may  be  ordered  to  pay  oosts."  Held  also, 
tbat  the  decision  of  the  conrt  depended  u^on  the 
speoal  aizenmstaDoes  of  each  oas^ ;  4hat  ia_t|^ 
)igitized  i 
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oase  B.  E.  had  not  proved  that  his  hearmy 
eTidenoe  upon  -whioh  ne  relied  was  that  of  a 
person  a  member  of  thefamilT ;  that  the  jostioeof 
the  oase  would  be  met  b^  not  giyiag  the  claimant 
any  ooata  of  the  inquiry  in  ohambem,  and  ordering 
him  to  pay  the  costs  of  the  adjonmment  into  oonrt. 
(B«  Kmxht ;  Knigrht  V.  Gardner.)    po^e  238 

InaolTent  estates— Savings  Bank  Act  1863 — Jndioa- 
tore  Act  1875,  s.  10— Officer  of  saTintrs  bank — 
Priority. — W.  wasactnar^  of  a  savings  bank,  and 
died  insolvent,  having  misappropriated  consider- 
able funds  of  the  beak.  A  snmmons  was  taken 
oat  for  the  administration  of  his  estate  in  the 
Chancery  ]>ivision.  The  question  arose,  whether 
the  priority  given  to  savings  banks  in  respect  of 
deb&  from  their  officers  by  sect.  14  of  the  savings 
&uik  Act  1S63  is  taken  away  by  virtue  of  sect.  40 
of  the  Rmkruptcy  Act  18S3,  which  enaots  that, 
sabjeot  to  the  exceptions  therein  mentioned,  "  all 
debts  proved  in  the  bankruptcy  shall  bepaid  part 
pamu,  and  of  the  Judicature  Act  1875,  s.  10, 
whioh  imports  the  roles  of  bankruptcnr  in  certain 
respects  into  the  administratioB  by  tiie  court  of 
the  insolvent  estates  of  deceased  persons.  Held, 
that  ibe  40th  section  of  the  Bankmptcjr  Act  188S 
takes  away  the  priority  given  by  the  Savings  Bank 
Act  1863,  s.  14,  where  the  estate  of  a  deceased 
insolvent  is  being  administered  in  bankruptcy 
under  sect.  125  of  the  Bankruptcy  Act  1888.  But 
held  further,  that,  where  an  estate  is  being  admi- 
nistered in  the  Chancery  Division,  the  rule  in 
sect.  40  of  the  Bankruptcy  Act  1883,  as  to  all 
debts  being  paid  pari  panu,  is  not  imported  by 
the  Judioatore  Act  iSfH,  s.  10 ;  and  the  savings 
bank's  claim  against  W.'s  estate  most  therefore 
have  priority  to  the  oUums  of  other  creditors.  {S» 
Williams ;  Jones  V.  Williams.) 756 

Wife's  estate— Husband's  bankmpto^ — Bight  of 
trustee  in  his  bankruptcy  to  admimster — ^Bank- 
ruptcy Act  1883.— The  right  of  a  husband  to  ad- 
minister to  his  wife's  estate  does  not  vest  in  the 
trustee  nnder  his  bankruptcy.  The  husband  of  a 
deceased  intestate  left  England  and  was  adjudi- 
cated bankrupt  before  his  wue's  death.  The  Court 
refused  the  application  of  the  trustee  appointed 
nnder  his  bankruptoy  to  regard  the  husband's 
rijgrht  to  administer  to  his  wif  e  s  estate  as  property 
divisible  among  his  creditors  nnder  seot.  44  of  the 
Bankruptey  Act  of  1883,  but  made  a  grant  of  ad- 
ministration to  tiie  wife's  estate  to  the  trustee, 
nnder  sect.  73  of  the  Court  of  Probate  Act  1858. 
(In  the  Qoods  of  Jane  Turner.) 373 

ADMIBALTy. 

Action  of  restraint  —  Bail  bond  —  Cancellation  — 
Sureties. — ^Where  a  bail  bond  has  been  given  in  an 
aotion  of  restraitat  holding  the  sureties  liable  so 
long  as  the  ship  does  not  safely  return  to  a  port 
within  the  jurisdiction  from  as  many  voyages  as 
she  shall  sail  upon  before  notice  shall  have  been 
given  to  the  defendants  by  the  plaintilfs  that  they 
withdraw  their  claim  for  security,  the  oourt  will, 
upon  its  being  shown  that  the  owners  on  whose 
behalf  the  bond  was  given  have  ceased  to  be 
owners,  cancel  tlie  bond  ami  release  the  sureties 
from  liability  thereunder  upon  the  ground  that  it 
never  was  intended  that  they  should  remain  liable 
for  all  time  whoever  might  be  the  owners.  (2%« 
Vivienne.) 816 

Carriage  of  floods — Action  for  non-delivery — ^Ad- 
miralty Division — ^Measure  of  damages — ^Interest. 
— ^In  an  action  brought  in  the  Admiralty  Division 
to  recover  unliquidated  damages,  the  plaintiffs,  it 
successful,  are,  in  accordance  with  the  practice  of 
the  Admiralty  Division,  entitled  to  interest  on  the 
amount  recovered  from  the  date  of  the  loss  on 
which  their  claim  is  based,  even  where  the  claim 
is  one  which,  prior  to  the  Judicature  Acts,  could 
not  have  been  brought  in  the  Admiralty  Court. 
(Stockkebye  and  Hvalsoe  v.  Qordon  and  Stamp ; 
The  Oertrude.),. 883 

Collision — Compulsory  pilotage — ^fixemptionr— Lon- 
don distriot-^Trinity  House  outport  distriots.— A 
vessel  trading  from  Liverpool  to  Hamburg,  wbieh. 


in  consequence  of  a  collision,  puts  into  the  port  of 
London  for  repairs,  and  then  proceeds  on  her 
voyage,  is  a  snip  trading  to  a  '*  place  in  Europe 
north  of  Boulogne,"  witlun  the  meaning  of  sect. 
379  of  the  Merchant  Shipping  Act  1854,  and  is 
therefore  exempt  from  compulsory  pilotage  in  the 
London  district.    (The  Sutherland.)        pa^  681 

Collision — ^Dutyof  overtaken  vessel — Course — Begn- 
latiwis  for  IVeventing  Collisions  at  Sea,  arts.  22, 
23.— "The  Begulations  for  Preventing  Collisions  at 
Sea  only  apply  at  a  time  when  two  vessels  have 
approached  so  near  to  one  another  that,  if  either 
of  them  does  an^hing  contrary  to  the  Begnla- 
tions,  risk  of  collision  will  be  involved.  Ssmble, 
that  a  vessel,  whioh  is  being  overtaken  by  another, 
is  not  to  blame  witiiin  art.  22  of  the  Begulations  if 
she  alters  her  course  at  such  a  distance  ahead  of 
the  overtaking  vessel  that  the  latter  can,  by  the 
exercise  of  reasonable  care,  keep  out  of  the  way  of 
the  former.    (The  Batuhse.)       841 

lights  —  Hersev  Begulations  —  Begulations 

for  neventing  Colusions  at  Sea,  arts.  3,  6, 11. — 
Where  in  a  ooUiaion  action  it  is  alleged  that  there 
has  been  a  breach  of  the  regulations  as  to  lights 
the  question  to  be  determined  is  whether  there 
has  been  a  reasonable  compliance — a  literal  com- 
pliance is  not  intended ;  and  hence  a  vessel  whose 
side  lights  are  obscured  by  the  catheads  to  the 
extent  of  two  and  a  half  to  three  degrees  on 
eitiierbow  sufficientiy  oomplies  with  the  regu- 
lations. The  proper  place  to  carry  the  stem 
lij^t  preecrihed  by  art.  5  of  uie  Heney 
Bnles  IS  from  the  centre  of  the  taSrail,  so 
that  it  is  a  foot  or  eighteen  inches  below  it.  (The 
Fin  Queen^    81» 

—  Port  of  Havre— French  low— Compulsory  pilot- 
age— Duties  of  pilot. — Although  the  employment 
of  apilot  by  a  vessel  entering  the  port  of  Havre  is , 
by  Frenoh  law,  compulsory  .such  pilot  does  not  aa 
of  right,  as  :i8  the  oase  in  England,  supersede  the 
master  and  take  charge  of  the  ship,  but,  aooording 
to  French  decisions,  the  master  remains  in  charge, 
the  pilot  being  merely  his  adviser ;  hence,  tuouf^h 
the  master  may  allow  snch  pilot  to  take  charge  in 
fact,  the  owners  are  not  exempted  from  liability 
for  damage  done  to  another  ship  by  the  negligenoe 
ofthepUot.    {The  Aitgtuta.)      326 

— —  Vessel  crossing  river — Tyne  Navigation  Bules, 
arts.  19,  20,  22.— The  duty  imposed  by  art.  22  of 
the  Bnles  for  the  Navigation  of  the  Biver  Tyne 
upon  vessels  crossing  the  river  not  to  cause 
obstruction,  injury,  or  damage  to  other  vessels, 
does  not  require  them  in  any  event  to  get  ont  of 
tiie  way  of  vessels  going  up  or  down,  and  they 
are  at  hberty  when  crossing  at  a  proper  time  and 
in  a  proper  manner  to  do  so  at  such  times  as  may 
be  convenient  to  themselves,  and  vessels  pro- 
ceeding up  and  down  must  take  the  ordinary  pre- 
cautions to  avoid  collision  with  crossing  vessels. 
iTh$  Thetford.) 4S& 

Co-ownership  action — Transfer  of  shares — Bill  of 
sale — Admiralty  Conrt  Act  1861. — The  managing 
owners  of  the  steamship  B.  K.  in  1882  agreM  to 
sell  the  defendant  T.  one  sixty-fourth  share  in 
the  B.  jr.,  for  which  he  gave  them  a  bill  of 
exchange  for  1561.,  and  received  from  them  a 
receipt  for  the  same  as  "  being  one  sixty-fourth 
share  in  the  s.s.  B.  K."  In  1883  the  managing 
owners  sent  Y.  8i.  in  respeot  of  profits  on  his 
shore,  and  subsequentiy  sent  him  a  statement  of 
aooonnts.  No  bul  of  sale  of  the  share  was  ever 
executed  by  the  managing  owners,  and  it  appeared 
that  ilieir  shares  in  the  B.  K.  were  mortgaged  at 
the  time  of  the  sale  to  T.,  and  that  subsequentiy 
they  never  were  in  a  position  to  redeem  them. 
Certain  of  the  owners  having  paid  losses  inci- 
dental to  the  working  of  the  ship,  now  sued  T.  as 
a  co-owner  for  his  proportion  oi  the  losses.  Held, 
that,  notwithstanding  the  receipt  by  V.  of  the 
81.,  he  was  not,  either  in  law  or  equity,  aoo-owner, 
that  the  ""^''»g'"g  owners  had  no  authority  to 
pledge  his  credit,  and  that  therefore  he  was  not 
liable.  Qiubta,  whether  sect.  8  of  the  Admiralty 
Court  Act  1861,  giving  the  Admiralty  Conrt  juris- 
diction to  decide  questions  between  ^co-owners,  is 
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not  oonfined  to  qneitions  between  registered  oo- 
owneta.    (The  Bonnie  Kate.)     page  20S 

Damage — Admiralty  Dirision — Measnre  of  damagea 
— Interest. — Whore  an  action  is  transferred  to  the 
Admiralty  Diyision  by  consent  of  the  'parties  to 
asaeas  the  amonnt  of  the  damages,  the  ref^istrar 
and  meroliants  are  entitled,  in  accordance  with  the 
piaoticeof  the  Admiralty  Division,  to  gire  interest 
m^dition  to  the  aotnal  damages,  even  where  snnh 
interest  wonld  not  be  reooTerable  in  the  division 
from  whence  the  action  is  transferred.  (McCnnn 
V,  The  London  and  St.  Katharine  Docks  Com- 
puiy;  The  Baron  Aberdare.)      884 

Damage  to  oyster-beds — Karigable  iiTer — Place  of 
anchoring — Dnty  of  pilot.— A  ship  in  charge  of  a 
oompnlaory  pilot  was  at  high  water  biongnt  into 
and  anchored  by  the  pilot  in  a  river  in  which 
there  were  oyster-beds,  the  existence  of  which 
was  known  to  the  pilot.  The  place  where  she  was 
anchored  was  not  ,the  nsnal  and  cnstomarr  place 
for  vessels  of  her'  size  and  draught  to  anchor  in. 
At  low  water  she  grounded,  and  thereby  did 
damage  to  an  oyster-bed.  On  notice  of  the  exist- 
•nse  of  the  oyster-bed  being  given  to  the  master, 
he  took  all  reasonable  means  to  remove  his  ship 
as  speedily  as  po«sibIe.  In  an  action  by  the  lessee 
of  the  oyater-bed  against  the  shipowner  and  the 
pilot :  Held,  that  the  act  of  the  pilot  in  anchoring 
the  ship  where  he  did  was  negligence  wU<£ 
made  him  liable,  bnt  that  the  ship  was  not  liable, 
becanse  the  master's  dnty  on  receiving  notice  oi 
the  existence  of  the  oyster-bed  was  to  take  all 
reaaonnble  measures — not  extraordinary  measnres 
— ^to  remove  the  ship,  and  this  he  had  done.  {The 
Odavia  Stella.)       632 

Master's  disbnrsements — Maritime  lien — ^Bills  of 
exchange — Liability  of  master — Admiralty  Court 
Act  1861 — The  master  of  a  ship  has  a  maritime 
lien  for  disbursements  made  on  behalf  of  the  diip. 
'Where  a  master  has  incurred  liability  by  drawing 
billa  of  exchange  for  necessary  disbnrsements  in 
reapeot  of  the  ship,  he  has  a  maritime  lien  on  the 
■hip  to  the  extent  of  that  liability,  although  he 
has  made  no  payment  in  respect  of  that  liability. 
(The  Sara.)       328 

Master's  wages — Extra  pay — Ten  days  double  p^ — 
Wages  to  time  of  final  settlement. — Sect.  191  of 
the  Merchant  Shipping  Act  1854,  giving  a  master 
"  the  same  righte,  liens,  and  remedies  for  the 
reooveiy  of  his  wages  "  as  a  seaman  has,  does  not 
give  him  the  right  to  donble  pay  under  sect.  187 
of  the  Merchant  Shipping  Act,  nor  to  wages  np  to 
the  final  settlement  of  his  claim  under  the 
Merchant  Seamen  (Payment  of  Wages)  Act  1S8() 
s.  4.    (The  Anna.) 121 

Mortgage  action— Priority  of  liens— Claim  for  wages 
— ^Admiralty  Conrt  Act  1861. — A  claim  by  we 
plaintiff  in  an  action  for  neoessaries  brought 
under  sect.  4  (or^  eemble,  under  sect.  5)  of  the  Ad- 
miralty Conrt  Act  1861,  even  though  it  includes 
wages  {Hud  to  the  ship's  crew  at  the  request  of  the 
owner,  is  not  entitled  to  precedence  of  a  mort- 
gagee's claim.  Bemble,  precedence  might  have 
been  gained  by  obtaining  prior  permission  from  the 
court  to  make  the  payment.    (The  Li/one.)    818 

Pilotage— Gravesend  to  Northfleet— Tilbury  Docks 
—Bates— Order  in  Council,  May  17,  ISfe.— The 
amount  to  which  a  pilot  is  entitled  for  taking  a 
ship  from  Oravesend  to  the  outer  entrance  oftiie 
Tilbury  Docks,  and  thence  across  the  tidal  basin 
to  the  dock  gates,  is  the  rate  for  pilotage  from 
*'  Gravesend  Beach  to  Northfleet,"  fixed  by  Order 
TD  Council,  Mav  17, 1882,  and  the  moving  of  the 
ship  to  the  docc  ^tes  is  not  within  the  meaning 
of  the  provision  in  the  Order  in  Council  as  to 
"  removing  a  ship  or  vessel  from  moorings  into  a 
diy  or  wet  dock,"  so  as  to  entitle  him  to  charge 
anything  beyond  the  above  pilotage  rate.  (The 
ClanChrant.) 124 

Salvage — Amount — Arageal — Principles  on  which 
salvage  is  awarded. — ^The  Conrt  of  Appeal  will,  in 
a  salvage  action,  where  it  appears  that  the  judge 
below  has  miaappiehended  the  evidence,  and  con- 
•eqoently  given  a  wrong  award,   increase    or 


I  diminish  the  award  as  the  justice  of  the  case  may 
reqilire.  The  barque  B.  of  P.,  having  taken  up  a 
foul  berth  in  bad  weather  in  the  Downs,  collided 
with  another  barque.  The  iaf  C.  towed  her  clear 
after  an  honr's  towing,  during  which  time  her 
anchor  and  chain  were  slipped.  After  she  had 
been  got  clear  the  tug  continued  to  tow  ahead 
until  another  anchor  had  been  brought  oft  from 
the  shore  by  other  salvors,  and  she  was  ultimately 
saved.  Her  value  and  that  of  her  cargo  and 
freight  amounted  in  all  to  23,0001.  Butt,  J.,  in  a 
salvage  action  against  the  S.  of  P.,  having  awarded 
1501.,  the  Court  of  Appeal  held  that  he  had  mis- 
apprehended the  evidence  as  to  the  danger  from 
wiuch  the  8.  of  P.  had  been  saved,  and  increased 
the  award  to  3001.    (The  Star  ofPerna.)       ...page  8S9 

Seamen's  wages — Breach  of  contract. — In  an  action 
brought  by  seamen  for  wages  and  breach  of  oon> 
tract,  where  the  plaintiffs  proved  breaches  of  oon- 
traot  by  the  shipowners,  whereby  the  seamen 
were  supplied  with  provisions  defective  in  qnantily 
and  quality,  and  were  exposed  to  great  auigers 
and  hardships,  the  Conrt  awarded  the  wages  as 
claimed,  the  maximum  compensation  of  U.  Sd.  per 
day  under  sect.  223  of  the  Merchant  Shipping  Act 
1854  in  respect  of  the  food,  and  general  damans 
in  respect  of  the  hardships  ^taffeied  by  the  plain- 
tiffs.   (The  Juetitia.)    810 

ADVANCEMENT. 

Father  becoming  surety  for  purchase  money  of  busi- 
ness for  son. — A  son  purchased  a  business  for  a 
sum  down,  and  future  instalments  secured  by 
{.romissoiT  notes.  His  father  paid  the  sum  down, 
and  joined  in  the  promissory  notes ;  he  also  paid 
one  of  the  instalments  which  fell  due  before  his 
death.  Held,  that  the  sums  thus  paid  by  the 
father  were  a  debt  due  from  the  son  tothefauer'a 
estate,  and  not  an  advancement.  (Whitehouse  v. 
Edwards.) 761 

AOItEEMENT. 

Bestraint  of  trade  —  Validity — Beasonableness — 
Trade  Protection  Sodetrjr — Trade  Union.— The 
plaintiffs  moved  to  resixain  the  defendants  from 
employing  as  a  traveller,  or  carman,  or  outdoor 
employ  i,  a  carman  who  had  just  quitted  the  service 
of  the  plaintieff  Cox.  Cox  and  the  defendants 
were  mineral-water  vendors  and  members  of.  the 
plaintiff  society,  which  was  formed  for  organising 
a  system  for  the  restoration  to  its  members  of  their 
miaeral-water  battles,  and  of  protecting  the  in- 
terests  of  the  trade.  A  rule  of  the  society  was  aa 
follows  :  "  No  member  shall  employ  any  traveller, 
carman,  or  outdoor  employ^f  who  has  left  the 
service  of  another  member,  without  the  consent,  in 
writing,  of  Ua  late  employer,  until  after  the  ex- 
piration of  two  years  from  his  leaving  such 
service."  The  number  of  members  was  limited 
to  500,  and  the  number  of  existing  members  was 
179,  inclnding  mineial-water  vendors  with  places 
of  business  all  over  the  metropolitan  area,  and  in 
various  parts  of  the  British  Isles,  and  in  one  in- 
stance, even  in  New  South  Wales.  The  defendants 
contended  that  the  rule  in  question  was  against 
public  policy,  as  being  an  unfair  restraint  on  trade, 
and  that  the  plaintiff  society  was  a  trade  union 
within  the  meaning  of  the  Trade  Union  Acts  of 
1871  and  1876,  and  that  consequently  the  agree- 
ment was  not  enforceable  in  law.  Held,  that  the 
rule  was  an  unreasonable  restraint  on  trade,  and 
that  the  injunction  must  be  refused.  (The  Mineral- 
Water  Bottle  Exchange  and  Trade  Protection 
Society  v.  Booth  and  Co.)    573 

Specific  performance — Sale  of  goodwill  and  business 
— Bight  to  use  old  name. — A  vendor  who  had 
carried  on  abnsiness  under  the  name  of  "  Madame 
EUse,"  which  was  the  name  of  his  wife,  sold  the 
goodwill  and  interest  of  the  business,  together 
with  the  exclusive  right  of  using  the  name  of 
"Madame  Elise  and  Company."  Held,  that  the 
purchaser  was  not  entitled  to  trade  under  the  old 
name  alone,  inasmuch  as  it  would  lead  people  to 
believe  that  the  old  business   wus  jitul   oeiiur 
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carried  on,  and  mi^ht  cause  the  rendor  to  inoor 
liability.    (Chatteru  v.  Isaacson.) pays  177 

ANCIEfr  LIGHTS. 
Uetropolitan  Street  ImproTements  Act  1877,  a.  33 — 
Metropolitan  Street  Improvements  Act  (1877) 
Amendment  Act  1882 — Lands  Clauses  Consolida- 
tion Act  1845 — Statutory  powers — Injunction. — 
In  1877  the  Metropolitan  Street  ImproTements 
Act  was  passed  anthorising'  the  Metropolitan 
Board  of  Works  to  execute  certain  street  improre- 
ments  and  to  take  land  for  that  purpose.  It  incor- 
porated the  Lands  Clauses  Consolidation  Acts. 
Sect.  33  provided  that  accommodation  should  be 
fumishecf  for  such  of  the  labouring  classes  as 
would  be  displaced  by  the  proposed  improvements, 
and  authorised  the  Board  of  Works  to  acquire  or 
appropriate  certain  lands,  and  sell  or  let  the 
same  for  the  purpose  of  providing  such  accommo- 
dation, and  unposed  certain  restriotiona  on  the 
board.  An  amending  Act  was  passed  in  1882, 
which  by  sect.  2  enacted  that  the  board  BhonId,in 
exercise  of  the  powers  by  the  Act  of  1877  conferred 
upon  them,  appropriate  lands,  shown  on  a  certain 
plan,  to  the  erection  of  artisans'  dwellings  in  thre« 
pieces  successively.  Sect.  3  enacted  that,  in 
reference  to  the  land  shown  in  the  said  plan.  th« 
Act  of  1877  should  be  read  as  though  the  33rd 
section  were  not  contained  therein.  The  board 
in  1886  agreed  to  lease  certain  land  to  P.  which 
had  been  taken  by  them,  and  was  part  of  the 
land  included  in  the  plan  referred  to  in  the  Act 
of  1882,  and  P.  agreed  to  erect  artisans'  dwellings 
on  the  site  in  accordance  with  plans  and  elevations 
approved  by  the  board.  P.  died,  and  his  executors 
agreed  to  grant  a  sublease  of  the  same  Umd  to  the 
defendant  subject  to  the  obligations  imposed  on 
F.  The  plans  for  the  artisans'  dwellings  had  been 
approved  by  the  board,  and  the  defendant  was  in 
tne  course  of  erecting  these  buildings.  The  plain- 
tiffs, who  occupied  premises  opposite  to  the  land 
on  which  the  defen&nt  was  building,  complained 
that  the  defendant  was  by  his  building  about  to 
obstruct  their  ancient  lights,  and  moved  for  an 
injnnotion  to  restrain  his  doing  so.  The  plaintiffs 
contended  that  the  powers  given  to  the  ooard  by 
sect.  S3  of  the  Act  of  1877  nad  been  repealed  by 
the  Act  of  1882.  Held,  that  sect.  33  of  the  Act  of 
1877  had  not  been  repealed  for  all  pnrposes,  and 
that  the  board  had  by  implication  the  powers  of 
selling  and  letting  conferred  by  that  section  for 
the  purpose  of  carrying  out  the  building  referred 
to  in  sect.  2  of  the  Act  of  1882.  Held  further, 
that  the  defendant,  under  his  agreement,  stood  in 
the  same  position  as  the  board,  who  had  statutory 
powers  for  erecting  the  buildinrs  in  question,  and 
that  (following  Ctari;  v.  School  Board  for  London, 
29  L.  T.  £ep.  N.  S.  903 ;  and  Duke  of  Bedford  v. 
Daviton,  83  L.  T.  Bep.  K.  S.  156)  the  phiintiffs' 
remedy  for  the  injury  caused  to  their  easement  (if 
any)  was  not  by  injunction,  but  by  a  claim  for 
compensation  under  sect.  68  of  the  Lands  Clauses 
Consolidation  Act  1845.    (Wigram  v.  Ftjeir.)      ...  255 

AEBITEATION. 
Cemmeroii^  reference — Arbitrators'  and  umpire's 
fees  —  Bight  to  sue  —  Contract  by  the  parties 
appointing  jointly  to  pay  implied  D^  law. — The 
plaintiffs,  who  had  acted  in  a  commercial  reference 
as  umpire  and  arbitrator  respectively,  but  who 
were  not  in  the  legal  profession,  sued  the  defen- 
dants, the  parties  appointing,  for  their  fees, 
which  they  claimed  on  an  alleged  express  contract 
to  pay  them,  and  alternatively  the^  claimed  to  be 
entitled  to  them  on  a  contract  implied  by  law 
from  the  submission.  Held,  that  in  tiie  present 
case  there  was  evidence  of  an  express  contract  to 
pay  such  fees,  and  that  the  plaintiffs  were  there- 
fore entitled ;  but,  eemble  that,  even  in  the  absenca 
of  such  express  contract,  in  such  commercial 
references  there  is  an  implied  promise  by  tite 
parties  appointing  the  arbitrators  and  umpire 
jointiy  to  pay  them  for  their  services.  (Crampton 
and  Holt  t>.  Bidley  and  Co^,  MoNay,  and  Maokay, 
TroatM  in  Bankmptoy  ot  Winby.)  ...    809 


ATTACHMENT. 
Fur— Naval  ofScer — Attachment — Public   policy. — 
The  full  pay  of  a  naval  officer  cannot  on  grounds 
of  public  policy  be  either  assigned  or  attached. 
(Abthorpe  v.  Abthorpe.)      page  518 

BANKBUPTCT. 
Adjudication  after  abortive  composition — ^Belation' 
back  to  act  of  bankruptcy — ^Frandnlent  preference 
— ^Bill  of  sale — Validity  of — Description  of  grantor 
—"True  copy."— On  the  7th  Ang.  1879  M.  exe- 
cuted a  mortgage  and  a  bill  of  sale  to  S.  to  secure 
24,6391.,  of  iriiioh  SOOOl.  was  then  advanced  bv  S. 
to  M.  In  the  bill  of  sale  M.  was  described  as 
"  contractor  and  financial  agent."  In  the  copy  of 
the  bill  of  sale,  which  was  duly  registered,  the 
principal  sum  secured  and  other  particulars  were 
accurately  stated  in  the  operative  part;  but  in 
some  passages,  including  tne  power  of  sale,  the 
principal  sum  was  referred  to  as '"the  said  sum 
of  1."  These  blanks  were  not  in  the  original . 
instrument.  On  the  15th  Ang.  1879  M.  presented 
a  petition,  under  the  Bankruptcy  Act  1869,  in  the 
statutory  form,  tor  liquidation  of  his  atCairs  by 
arrangement,  admitting  that  he  was  unable  to  pay 
his  debts.  Beeolutions  for  a  composition  were 
duly  passed  and  confirmed  in  Oct.  1883,  pursuant 
to  sect.  126  of  the  Act  of  1868.  On  the  25th  Mardi 
1886  the  Court  adjudicated  M.  a  bankrupt  under 
sect.  126,  on  the  ground  that  the  composition  under 
that  section  oonld  not  proceed  without  ininstice 
or  undue  delay  to  the  creditors.  In  an  action  by 
S.  to  enforce  his  securities,  the  defence  of  M.'s 
trustees  in  bankruptcy  was  that,  as  to  the  mort- 
gage, the  same  was  a  fraudulent  preference,  and 
was  therefore  void  under  sect.  92,  it  being  con- 
tended that  the  adjudication  of  the  25th  Starch 
1886  related  back  under  sect.  11  to  the  act  of 
bankruptcy — viz.,  the  declaration  by  M.  of  his 
inability  to  pay  his  debts  contained  in  the  petition 
presented  on  the  15th  Aug.  1879 — within  sect.  6, 
sub-sect.  4.  The  trustees  also  contended  that  the 
bill  of  sale  was  invalid  by  reason  that  the  descrip- 
tion of  M.  was  insnfBcient  and  not  in  compliance 
with  sect.  10,  sub-sect.  2,  of  the  Bills  of  Sale  Act 
1878,  in  tiiat  his  occupation  was  not  truly  stated  ; 
and  also  by  reason  that  the  copy  registered  having 
blanks  in  it  was  not  a  "true  copy"  within  the 
same  sub-section.  Held,  that  the  power  to  adju- 
dicate the  debtor  a  bankrupt  under  sect.  126  was 
an  independent  power,  and  was  not  made  on  the 
iLct  of  bankruptcy  constituted  by  the  filing  of  the 
liquidation  petition ;  that  consequentiy  there  was 
no  relation  oaok  of  the  trustee's  titie  to  that  act 
of  bankruptcy  unless  committed  within  six  months, 
or  at  the  most  twelve  months,  of  the  adjudication ; 
and  that,  having  regard  to  the  time  which  had 
elapsed,  the  mortgage  was  not  a  fraudulent  pre- 
ference voidable  under  sect.  92.  Held  also,  tiiat 
the  words  "  true  copy  "  in  sect.  10,  sub-sect.  2,  of 
the  Bills  of  Sale  Act  1878,  meant  a  copy  which 
was  essentially  true,  and  it  was  not  an  essential 
matter  with  reference  to  the  truth  of  the  copy 
that  it  contained  blanks,  which  could  not  mislead 
anyone  as  to  its  effect.  Held  further,  that  the 
object  of  requiring  the  occupation  of  the  grantor 
to  be  stated  was  merely  to  identify  him ;  and  that 
there  could  not  be  a  description  given  of  M.'s 
occupation  which  would  better  tend  to  identify 
him  than  that  of  "  contractor  and  financial  a^nt. 
Held,  therefore,  that  the  mortgage  and  bill  of  sale 
were  respectively  valid.  (Sharp  «.  McHanry; 
Sharp  V.  Brown.     _  606 

Application  by  bankrupt  to  expnnge  proof — ^Locut 
iitandi — Proof  for  costs  of  action — Judgment  after 
receiving  order  —  Bankruptcy  Act  1883,  s.  37, 
sub-sect.  3,  Bched.  2,  r.  25. — Sect.  37,  sub-sect.  3, 
defines  provable  debts  to  be  "all  debts  .  .  . 
to  which  the  [debtor]  may  become  subject 
before  his  discharge  by  reason  of  any  obbg»- 
tion  incurred  before  the  date  of  the  receiv- 
ing order."  On  the  18th  Bee.  1887  a  receiving 
order  was  made  against  the  debtor.  On  the  SOtn 
Deo.  1887  Tsrdiot  and  jadgmont  wrat  ior  A.  in  mx 
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action  oommeneed  afrunrt  A.  by  the  debtor  before 
tlie  date  of  the  receiyiiifr  order.  On  the  10th  Feb. 
1887  A.  pnt  in  a  proof  for  hia  nntaxed  ooeta 
■oainst  tne  debtor's  estate.  On  the  27th  May 
18B7  a  meeting  of  creditors  was  held  at  whieh  a 
certain  scheme  was  pat  forward  by  the  debtor. 
The  seheme  was  rejected  by  reason  of  the  rote 
giTen  by  A.  The  debtor  became  bankrupt,  aad 
this  applioation  was  made  by  him  to  ennaK* 
A.'s  proof.  Held,  that  the  proof  mnst  be  ex* 
pnnged,  as  A.'s  was  not  a  provable  debt.  Held 
also,  that  the  bcuihmpt  had  a  ioeus  itandi  to 
make  this  application.  {Rt  BInok ;  Em  part* 
Black.)      page  419 

Bankruptcy  notioe — Vorm  —  Stay  of  ezecntion  — 
Interpleader  order— Bankraptcy  Aet  1888,  t.  4, 
aob-Mot  1  (g).— On  the  14th  Jan.  1887  ndmni 
waa  teoorered  aninst  the  debtor  for  4461.  18*.  M. 
Ezeontion  issaed,  the  sheriff  seized  certain  gooda ; 
a  elaim  was  made  to  them ;  the  sheriff  inter- 
pleaded, and  an  order  was  made  directing  that 
aU.  ahonld  be  paid  into  court.  On  the  Mth 
Harch  1887  a  bankruptcy  notioe  waa  serred  as 
the    debtor,  which  waa  m  the   ordinary   form, 

ezoept  that  it  waa  headed  "Xm  parte ."    The 

registrar  set  aside  the  notioe  on  the  pound  that 
there  had  been  a  stay  of  ezecntion  within  the 
meaoing  of  the  statute.  Held,  on  appeal,  that 
the  interpleader  proceeding  did  not  operate  ae  a 
stay  of  ezecntion  aa  to  the  whole  amount  of  the 
debt.  Held,  also,  that  the  bankruptory  notioe  waa 
not  imalid.    (Be  Bates ;  Em  parte  Lindaey.)      _.  417 

Bankruptcy  Bales  1888  — Validity —  Appeal  br 
Board  of  Trade — Person  afr^STsd. — Bole  SS7, 
Bankruptcy  Bnles  1886,  which  enacts  that  aa 
appeal  to  the  Court  of  Appeal  shall  lie,  at 
tne  instance  of  the  Boiurd  of  Trade,  frost  nmf 
order  of  the  court  made  upon  an  ^>plication  by  a 
baDkrupttotheoourtforhiadiacharge,  is  not  ultra 
virei,  as  the  rule  in  question  carries  into  eCeet 
the  objects  of  the  Act,  and  is  not  beyond  the  sco^ 
of  sect.  104,  which  limits  ^pealg  from  orders  m 
bankruptcy  matters  to  a  person  fegriered.  A. 
became  bankrupt,  and  was  granted  an  uncondi- 
tional discharge.  The  Board  ot  Trade  appealed 
under  rule  237.  HeUL  that  the  Board  of  Trade 
wae  a  person  anriered,  that  the  appeal  must  be 
allowed,  and  t£e  disehaige  suq>endsd  for  sis 
months.  (S«  Stainton ;  £>  parts  Board  cl 
Trade.)      202 

Bankrupt's  answers  on  public  ezamination — ^Admis- 
sibili^  of,  against  other  parties. — The  answers  of 
a  bankrupt  on  his  pubBo  ezamination  are  not 
admisHible  in  subsequent  motions  in  the  same 
bankruptcy  against  parties  other  than  the  bank- 
rupt, nor  against  creditors  in  a  motion  to  set 
aside  a  transfer  aa  a  fraudulent  truafer.  {fie 
Brunner;  £x parte  Board  of  Trade.)  418 

Contracts  of  debtore — Completion  of  contracts  by 
trustee  in  bankruptcy — ^Assignmont  prior  to  bank- 
ruptcy of  retention  moiiaTB  payable  to  debtors 
under  building  contract — ^Priority  of  assigneea. — 
By  a  building  contract  it  was  provided  that  pay- 
ments shonld  be  made,  as  the  work  proceeded,  of 
BQoh  sums  on  account  of  the  work  as  should  be 
stated  in  the  certificates  of  the  architect,  such 
certificates  to  be  given  at  the  architect's  discretion 
at  the  rate  of  80  per  cent,  upon  the  contract  valn« 
of  the  work  done  at  the  dates  of  such  certificates, 
and  tiiai  the  remaining  20  per  cent,  should  b« 
retained  until  the  giving  of  a  certificate  by  the 
ardiiteot  that  the  works  had  been  completed  to 
his.aatisCaction.  It  was  further  provided  that,  if 
the  contractors  should  commit  an  act  of  bank- 
ruptcy, the  building  owners  might  dismiss  and 
discharge  them  from  the  further  execution  of  the 
works,  and  employ  some  other  persons  to  complete 
the  same,  and  aeauet  the  sums  paid  to  such  other 
peraonafor  completing  the  works  from  the  balance 
of  theoontraatprieeduatothaoontraetors.  The 
coBtraotors  assigned  a  portion  of  the  retention 
mon^s  thus  held  by  the  building  owners  to  the 
plaintiSa  by  way  of  mortgage  to  secure  a  debt, 
and  notioe  of  the  assignment  was  given  to  the 
bnildiiv  o«n*n.    After  suoh   aaaignmeTit    and 


before  the  completion  of  the  works  the  contractor* 
filed  a  petition  for  liquidation.  In  this  liquidatioB 
the  defendant  waa  appointed  trustee,  and  a 
committee  of  inspection  was  appointed.  Tha 
defendant,  acting  under  a  resolubon  of  the  com- 

-  mittee  of  inspection,  himself  completed  the  work, 
advancing  his  own  money  for  that  purpose,  and  of 
his  advances  an  amount  exceeding  the  amount  of 
the  retention  moneys  assigned  remained  unpaid, 
there  being  no  other  asset  of  the  debtors  out  of 
which  he  could  be  recouped.  The  plaintifle ,  the  mort- 
gagees, and  the  def  endaint,  the  trustee ,  both  claimed 
the  amount  of  the  retention  moneys  assigned 
as  aforesaid.  Held,  in  an  interpleader  issue  to  try 
the  title  to  such  moneys,  that  in  the  abaence  at 
any  evidence  that  the  building  ownera  had  ezer- 
oiaed  their  power  of  taking  the  work  out  of  the 
handa  of  the  contractors,  the  trustee  mnst  be 
deemed  to  have  completed  the  work  under  the 
original  contract  as  trustee  of  and  for  the  benefit 
of  the  contractor's  estate,  and  not  as  a  person 
employed  to  complete  by  the  building  owners ; 
tiiat  the  assignment  by  the  oontraotors  was  there- 
fore good  aa  against  tne  defendant  the  trustee  ot 
their  estate,  and  therefore  the  plaintiffs,  the  mort- 
gagees of  the  retention  moneys,  were  entitled  to 
snoceed.    (Drew  and  Co.  v.  Josolyne.)   -POg*     5 

Biaqnalifioation  of  bankrupt — Befnsal  of  certifioi^ 
under  sect.  SB — "Misfortune  without  any  mis- 
conduct " — Conviction  for  libel — Bankruptcy  Ast 
1883,  aa.  24,  29,  32.— By  sect.  32  (1)  bankruptcy 
disqualifies  a  person  from  exercising  certain 
offices,  but  by  (2)  this  disqualification  is  removed 
if  the  bankrupt  "obtains  from  the  court  his  dis- 
charge with  a  certificate  to  the  effect  that  Us 
bankrup'tcy  was  caused  by  misfortune  without 
any  misconduct  on  his  part."  A.  was  convicted 
for  libel^  and  sentenced  to  three  months'  imprison- 
ment with  hard  labour,  and  ordered  to  pay  the 
costs  of  the  prosecution.  A.  had  borrowed  on  a 
bill  of  sale  to  pay  the  ooflts  of  his  defence,  and  ca 
conviction  borrowed  on  a  second  bill  of  sale  to  pay 
off  the  former  one,  and  to  meet  the  newly  acernea 
costs.  The  prosecution  caused  his  bankruptcy, 
and  he  was  thereby  disqualified  from  exercising 
the  office  of  vestryman.  The  County  Court  judge 
granted  him  his  disaharge,  but  refused  a  certifi- 
cate under  sect.  82.  Held,  that  the  County  Court 
judge  was  right,  and  that  the  banbnptcy  was  not 
caused  by  "  misfortune  without  any  misconduct." 
Held^  also,  that  the  ' '  misconduct  in  sect.  98  in 
not  limited  to  the  oases  referred  to  in  sects.  24,38. 
(Us  Burgess  ;  Ex  parte  Burgess.)     ...    -.    .„    „  200 

Double  proof— ^Breach  of  trust — ^Trustee — Member 
of  firm— Bankruptcy  Act  1883,  schedule  2,  rule  18. 
— Wbere  trust  money  is  paid  away  by  a  firm,  one  ol 
the  partners  in  which  is  also  one  of  the  trustees, 
proof  can  be  made  against  the  joint  estate  at  the 
firm,  and  also  against  the  separate  estate  of  the 
member  who  is  a  trustee.  Money  was  intrusted 
to  P.  and  Co.  to  invest:  W.  S.  P.,  one  of  the 
firm,  and  also  a  trustee,  misappropriated  the  . 
money,  and  was  removed  from  hia  post  as  trustee ; 
on  the  firm  becoming  bankrupt  proof  was  put  in 
by  the  trustees  against  the  joint  estate,  subse- 
quently a  farther  proof  waa  put  in  against  tha 
separate  estate  of  tne  defaulter,  and  was  rejected. 
Held,  on  appeal,  admitting  the  proof,  that  thera 
were  two  distinct  liabilities :  (1)  the  joint  liability 
of  the  firm ;  (2)  the  separate  liability  of  W.  S .  P.  the 
defaulter,  and  that  proof  could  be  had  in  reqieet 
of  e^h.  (iie  Parker;  £z  parte  Sheppard.)  ...  196 

Fraud,  debt  incurred  by — Arrangement — Debtor* 
Act— Statute  of  limitations. — A  debtor  who 
has  made  an  arransement  with  his  creditors  under 
sect.  28  of  the  Bankruptcy  Act  1869  remains 
liable  under  sect.  15  of  the  Debtors  Act  (as  he 
would  after  discharge)  for  a  debt  incurred  by 
fraud,  e.g.  in  selling  as  broker  hia  customer'a 
securities  without  authority.  Where  the  fraud 
was  not  discovered  until  after  the  adjudication  in 
banknqttcy  :  Held,  that  the  Statute  of  limita- 
tions md  not  begin  to  run  till  the  bankruptoy 
had  been  annulled.  (Ji*  Croaley;  Munna  o. 
Bum.)       
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SUBJICtS  or    CASES. 


Iiiqtiid&tion — Order  of  discharge  —  Debts  provable 
in  bankm^tcj — Future  and  oontiiiffent  liability — 
Liability  incapable  of  being  fairly  estimated — 
Liability  to  indemnify  af^nst  fatnre  breach  of 
oorenant  to  repair— 32  A,  33  Vict.  c.  71,  s.  31. — In 
an  action  by  lessor  against  lessee  for  breach  of 
covenant  to  keep  and  yield  up  in  repair,  the  lessee 
brought  in  his  assignee  as  third  party,  claiming 
over  against  him  under  the  covemmt  of  indemnify 
contained  in  the  deed  of  s-ssignment.  The  assign- 
ment was  made  in  1873.  the  assignee  filed  a  peti- 
tion for  liquidation  in  1875,  and  obtained  his 
discharge  in  1876,  and  the  lease  expired  in  1888. 
The  lessee  made  no  claim  in  the  liquidation  pro- 
ceedings in  respect  of  the  debtor's  liability  to 
indemnify  him.  Held  (Lord  Esher,  M.B.  di»- 
sentiente),  that,  upon  the  true  oonstmotion  of 
sect.  81  of  the  Bankruptcy  Act  1869,  the  ^si- 
biUfy  of  a  claim  by  the  lessee  against  the  assignee 
was  a  debt  pTOvable  in  bankruptcy,  and  that,  as  it 
bad  not  been  declared  by  the  Bankruptcy  Court 
to  be  incapable  of  being  fairly  estimated,  the 
claim  was  barred  by  the  order  of  discharge  in  the 
liquidation  proceedings.  Per  Lord  Esher,  M.B.: 
The  liability  of  the  assignee  tinder  his  covenant 
was  incapable  of  being  fairly  estimated  at  the 
time  of  his  liquidation,  and  it  was  not  nbligatoiy 
upon  the  lessee  to  obtain  a  declaration  of  the 
Bankruptcy  Conrt  to  that  effect.  The  liability 
was,  therefore,  not  barred  by  the  discharge. 
(Morgan  and  anotlier  v.  Hardy  and  another; 
Pothergjll,  Third  Party.)    .page  900 

Loans  by  wife  to  husband  for  private  purposes — 
"  Business  carried  on  by  him  or  otherwise  " — 
Meaning. — By  sect.  3,  Married  Women's  Property 
Act  1882,  it  is  enacted  that  a  married  woman  shall 
not  claim  a  dividend  in  respect  of  money,  &o., 
lent  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him  or  otherwise, 
until  all  the  claims  of  the  other  creditors  of  the 
husband  have  been  satisfied.  A.  lent  her  hus- 
band money  for  purposes  unconnected  with  busi- 
ness, and  on  his  bankruptcy  sought  to  prove  for 
the  amount ;  the  trustee  admitted  the  proof,  but 
postponed  her  claim  to  a  dividend  until  the  other 
creditors'  claims  were  satisfied.  A.  appealed. 
Held,  that  the  statute  did  not  apply  to  loans  for 
private  purposes,  and  that  therefore  A.'s  claim 
ought  not  to  be  postponed.  {Re  Tidswell ;  Ex 
l>ort«  Tidswoll ».  Viney.)     416 

Practice — Irish  leaseholds — Service  of  notice  in 
Ireland. — Where,  on  the  application  of  a  trustee 
to  disclaim  Irish  leaseholds,  the  court  orders, 
under  sect.  55,  notices  to  be  given  to  the 
persons  interested,  and  those  persons  happen  to 
reside  in  IreUmd,  the  notices  may  be  served 
on  them  in  the  manner  adopted  for  servioe 
of  notices  on  persons  interested  who  are  resi- 
dent in  Enghmd.  (fie  Bathbone ;  £2  parte 
Paterson.) 420 

——  Titd  voce  evidence  —  County  Conrt.  —  Per 
Cave,  J.  I  The  mle  laid  down  in  Ex  parte 
Keanley;  Re  Oeneee,  that  leave  to  use  viva  voce 
evidence  at  the  hearing  of  a  motion  in  bankruptcy 
must  be  obtained  on  a  separate  application  made 
before  the  motion  comes  on  to  be  neard,  does  not 
apply  to  the  Coonty  Courts.  (JR«  Wilson ;  Ba 
parte  Watkins.)     201 

Settlement— Avoidanoe — Assignment  of  shares- 
Deferred  transfer — ^Act  whether  retrospective. — 
A  hnsband  by  voluntary  deed  assigned  shares  to 
trustees  for  bis  wife  in  1877,  but  continued  to 
receive  the  dividends  and  did  not  execute  a  transfer 
till  1886,  a  month  before  his  bankruptcy :  Held, 
that  the  assignment  being  an  incomplete  gift  and 
not  imposing  any  legal  obligation  on  the  hnaband 
to  transfer  was  not  a  settiement  within  sect.  47  of 
the  Bankruptcy  Act  1883,  but  that  the  transfer 
was,  and  was  accordingly  void.  Per  Lord  Esher 
and  Lopes,  L.J. :  Where  a  section  of  a  new  statute 
is  identical  with  a  section  of  a  repealed  statute, 
the  section  of  the  new  stetnte  is  retrospective  as 
intended  to  replace  the  old  statute.  (Re  Ash- 
oioft ;  Ex  parte  Todd.) 835 


BASTASDT  OKDEB. 
Jurisdiction  of  jastices — Dismissal  of  application 
on  the  merits — Rei  jitdieaia — 7  A  8  Viot.  c.  101, 
s.  2. — ^The  mother  of  a  bastard  child,  whose  appli- 
cations at  petty  sessions  for  a  summons  agamst 
the  putative  father  are  dismissed,  may  within 
twelve  months  of  the  birth  of  the  child  renew 
such  application  any  number  of  times ;  and  a 
dismissal  on  the  merits  of  an  application  is  no  bar 
to  the  jurisdiction  of  the  justice  to  entertain  a 
fresh  applichtion.  (Beg.  v.  Hall  and  another  and 
Gillespie.) page  306 

BILL  OF  EXCHANGE. 
Bill  drawn  in  South  Australia — ^Dishonoured  for  non- 
acceptance  in  England — Bight  of  holder — Bate  of 
interest.  —  The  Commercial  Bank  of  South 
Australia  in  1886  drew  two  bills  in  Adelaide  upon 
their  London  branch  for  15,0001.  and  20,0001.  at 
sixty  days  after  sight  in  favonr  of  the  Commercial 
Banking  Company  of  Sydney.  The  bills  were  pre- 
sented on  the  1st  and  23rd  March,  but  accept- 
ance was  refused.  An  order  for  the  sompulsory 
winding-up  of  the  Commercial  Bank  of  South 
Australia  was  made  in  the  colony  on  the  12th 
April  1^6,  and  a  similar  order  was  made  in 
England  on  the  8th  June.  The  Sydney  Bank 
brought  in  a  claim  in  the  English  winding-up  for 
tiie  amount  of  the  bills,  expenses  of  protest,  and 
interest  at  10  per  cent.  The  amount  of  the  bills 
and  expenses  of  protest  and  interest  at  5  per  cent, 
was  paid  without  prejudice  to  the  Sydney  bank's 
claiming  f  further  interest.  This  was  a  new  claim 
by  the  Sydney  bank  for  5  per  cent,  additional 
interest,  to  make  up  the  original  10  per  cent.  It 
was  admitted  that  the  assets  of  the  Bank  of  South 
Australia  would  be  sufficient  to  pay  all  claims 
in  full,  and  that  bills  dishonoured  in  South 
Anstraha  had  been  paid  in  the  Australian  winding- 
up,  vrith  interest  at  10  per  cent.  The  law  of  Soutii 
Australia  as  to  bills  of  exchange  is  codified  by  a 
statute  which  iftin  precisely  the  same  words  as  the 
Bills  of  Exchange  Act  1882  except  that  the  rate  of 
interest  allowed  for  a  dishonoured  bill  in  which  no 
special  rate  of  interest  is  mentioned  is  10  per  cent, 
instead  of  5.    Held,  that  the  bills  having  been 

CDhased  in  Adelaide,  the  rights  of  the  Sydney 
k  were  governed  by  sect.  57  of  the  Act  No.  112 
of  1884  of  South  Australia,  which  is  the  same  as 
sect.  57  (2)  of  the  Bilk  of  Exchange  Act  1882,  and 
provides  for  the  case  of  bills  dishonoured  abroad ; 
that  Re  Oilletpie ;  Ex  parte  Sobartt  (16  Q.  B. 
Div.  702 :  18  Q.  B.  Div.  286),  is  an  authority  that 
the  holder  of  a  bill  dishonoured  abroad  is  only 
entitled  to  re-exchange  as  provided  by  sect.  57  (2), 
and  not  to  the  interest  provided  by  sect.  57  (1) ; 
that  the  Sydney  bank  was  theref  ere  not  entitled  to 
interest,  and  that  it  was  impossible  to  treat  the 
interest  at  10  per  cent,  claimed  by  them  as  a  fixed 
sum  due  by  the  custom  of  Australia  instoad  of  re- 
exchange.  (Ks  The  Commercial  Bank  of  South 
AustraUa ;  Ex  parte  The  Commercial  Banking 
Company  of  Sydney.)    39!> 

BILL  OF  SALE. 

Exception  of  assignments  of  ship  or  vessel — ^Dnmb 
)mu^.— The  Bills  of  Sale  Act  1878,  s.  4,  excepts 
from  registration  as  a  bill  of  sale  transfers  or 
assignments  of  a  ship  or  vessel  or  any  share 
thereof.  Held,  that  a  dumb  bawe  propelled  by 
oars  and  plying  on  the  river  'Thames  for  the 
purpose  of  carrying  goods,  wares,  and  merchan- 
dise (without  passengers)  is  within  the  exception. 
(Gapp  «.  Bond.)      437 

"Expenses  incurred  in  relation  to  the  security" 
charged  on  proceeds  of  sale — ^Validity — ^Bills  of 
Sale  Act  (1878)  Amendment  Act  1882— Form  in 
■diednle— Conveyancing  Act  1881. — ^A  bill  of  sale, 
containing  an  express  power  of  seizure  and  sale 
of  the  mortgaged  chattels,  provided  "  that  the 
mortgagee  should  with  and  out  of  the  moneys  to 
arise  from  any  such  sale  as  aforesaid  in  the  first 
place  pay  the  expenses  attending  such  sale,  or 
otherwise  inonned  in  relation  to  thk  aeonrii)!." 
ligitized  by  VjOOv^lC 
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Held,  that  the  hill  of  sale  mu  void  as  not  beia^ 
in  aooordance  with  the  form  in  the  eohedole  to  the 
Bills  of  Sale  Act  1883.  The  prorisiona  of  the 
Canreyanainir  Act  1881  as  to  power  of  sale  are 
not  inooiporated  in  the  form  giTen  in  the  sohednle 
to  the  Bills  of  Sale  Act  1882.  (Calrert  v.  Thomas 
and  another.) page  4iU 

Benewal  of  registration — Omission  to  insert  resi- 
deneee  and  ooonpationa  of  parties  in  affidavit- 
Power  of  jadge  to  rectify — InteTening  bank- 
raptoy  of  prantor. — Where  the  affidavit  for  the 
reneinl  of  the  registration  of  a  bill  of  sale  in- 
advertently omits  to  state  the  "  residences  and 
ooeniWitions  of  the  parties  thereto  as  stated 
therein."  a  jndge  has  power,  nnder  the  14th  section 
of  the  Bills  of  Sale  Act  1878  (41  A,  42  Viot.  c.  31), 
to  order  snoh  omission  to  be  rectified,  on  the  filing 
of  a  snffioient  affidavit,  by  the  insertion  in  the 
register  of  the  trae  residences  and  occupations 
>f  the  parties,  notwithstanding  that  the  banV- 
mptcjr  of  the  grantor  has  intervened  between  the 
omission  and  the  application  to  rectify.  (Re 
Dobbin's  Settlement  and  The  Bills  of  Sale  Acts 
1878  and  1882.) 277 

Sale  by  auction — Enta^  in  anotioneer's  book — Assn- 
ranoe— Statute  of  XHnds.— On  the  23rd  Oct.  1886 
B.  W.  bought  a  stack  of  ha^  for  40(.  5«.  at  an 
•action  on  a  farm.  The  anotioneer's  clerk  signed 
the  name  of  B.  W.  as  purchaser  in  the  auctioneer  s 
book,  which  contained  a  copy  of  the  conditions  of 
■ale  and  the  price,  and  the  anetioneer  signed  the 
book.  Theentry  was  not  registered.  No  part  of 
the  money  was  paid,  one  of  the  conditions  being 
that  the  purchaser  was  to  have  six  months'  credit, 
and  the  hay  remained  on  the  farm  in  the  apparent 
possession  of  the  vendor.  In  Jan.  1887  the 
aheriif,  on  behalf  of  execution  creditors,  seized 
the  hay,  which  S  W.  claimed.  On  interpleader 
■anunons  to  determine  the  right  to  the  hay  as 
between  the  claimant  and  the  execution  creditors : 
Held,  that,  but  for  the  signature  of  the  auc- 
tioneer, sect.  17  of  the  Statute  of  Frauds  would 
have  avoided  the  sale.  The  memorandum  in  the 
auctioneer's  book  was  therefore  an  assurance 
within  sect.  4  of  the  Bills  of  Sale  Act  1878,  and 
required  registration,  and,  as  this  had  not  been 
done,  the  claimant  f  aUed,  and  must  pay  the  costs 
of  the  summons.  (R$  Boberts;  Evana  v. 
Thomas.) 79 

Schedule  —  Inventory  —  Chattels  specifically  de- 
scribed.— A  bill  of  sale  contained  the  following 
clause,  "  The  mortgagor  doth  hereby  assign  unto 
the  mortgagee,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  several  chattels  and 
things  specifically  described  in  the  schedule  hereto 
annexed."  The  schedule  contained  (inter  aUa) 
the  following  description  of  the  chattels :  "  At 
77,  Mortimer-street,  aforesaid :  four  hundred  and 
fifty  oil-paintings  in  gilt  frames;  three  hundred 
oil-paintings  nnframed ;  fifty  water-colours  in 
gilt  frames ;  twenty  water-colours  nnframed ; 
and  twenty  gilt  frames."  Held,  that  the  chattels 
were  not  "  specifically  described "  within  the 
meaning  of  the  Bills  of  Sale  Act  1882,  and  that 
the  bill  of  sale  in  respect  of  them  was  void. 
CWitt  V.  Banner  ;  Simmons,  Claimant.) 907 

BOND. 
Condition  —  Agreement  —  Injunction  —  Penalfrr— 
Lit^nidated  damages— -Beanaint  of  trade. — The 
plaintiffs  were  buikeTS  at  Leeds,  and  appointed 
the  defendant  their  bank  manager  there.  The  de- 
fendant ezeonted  a  bond  in  lOOOi.  to  the  plaintiffs, 
which  was  conditioned  to  be  void  if  the  defendant, 
After  (jnittin^  the  plaintiffs'  service,  should  not  . 
enter  into  similar  employ  within  a  oertaintime 
and  distance.  The  defendant  oommitted  a 
brcacli  of  the  ooodition,  and  oontended  that 
the  plaintiffs'  only  remedy  was  to  recover  the 
penalty  of  the  bond.  Held,  that  the  condition 
of  the  bond  was  independent  evidence  of  an 
agreement  snffioient  to  maintain  an  injunction. 
(The  London  and  Yorkshire  Banking  Company  v. 
Pritt.) 875 


B«al  estate— lien— Interest.— In  1806  a  bond  was 
ezeonted  by  A.  in  favour  of  B.,  and  by  a  contem- 
poraneous settlement  it  was  settled  by  B.,  the 
obligee,  upon  certain  trusts.  By  his  will,  dated  in 
1812,  A.,  the  obligor,  charged  his  real  and  personal 
estate  with  payment  of  the  bond  debt.  He  shortly 
afterwards  died.  The  plaintiff  claimed,  as  assignee 
of  the  bond,  a  valid  equitable  lien  on  the  obligor'a 
real  estate  in  respect  of  the  bond  debt  and  in- 
terest. The  defence  was,  that  the  obligor  died 
possessed  of  personal  estate  amply  snfSoient  to 
pay  the  bond  debt  and  interest,  and  that  the  plain- 
tiff's predecessors  in  title  ought  to  have  obtained 
eyment  out  of  such  personal  estate,  and  that  not 
ving  done  so,  they  waived  their  right  to  have 
recourse  to  the  real  estate.  Held,  that  the  plain- 
tUf  was  entitled  to  a  valid  charge  in  equity  for 
the  amount  of  the  bond  and  interest  upon  the  real 
estate  of  the  obligor.    (Justice  v.  Fooks.)    ...page  86S 

BBIDGE. 
County,  liability  of,  to  repair— User  and  utility- 
Acquiescence  and  adoption — Dedication  to  the 
public— Statute  of  Bridges  (22  Hen.  8,  c.  5).— 
To  render  the  inhabitants  of  a  county  liable  for 
the  repair  of  a  bridge  built  by  a  private  indivi- 
dual, and  used  bj  the  pnblio,  mere  utility  to  and 
user  by  the  public  are  not  conclusive  against  the 
county ;  nor,  on  the  other  hand,  is  it  necessarv  in 
every  case  to  prove,  in  addition  to  such  utility 
and  user,  any  overt  act  of  acquiescence  or  adop- 
tion by  the  county.  It  is  in  each  case  for  the  ' 
jury  to  say  whether  the  evidence  of  utility  and 
user  is  sufficient,  under  all  the  circumstances  of 
the  oase,  to  show  a  dedication  to  and  adoption  by 
the  county.  In  the  latter  event  only  will  the 
county  be  liable  to  repair  the  bridge.  (Beg. 
on  the  prosecution  of  The  National  Liberal  Land 
Company  Limited  v.  The  Inhabitants  of  the 
County  of  Southampton.)    261 

BTTILDINO  AOBEEHENTS. 
Extension  of  time — Bailway  oompany— Notice  to 
treat — Compensation — Declaration  of  interest — 
Jurisdiction  —  Offer  during  action  -^  Costs.  —  A 
land  company  were  in  possession  of  certain 
lands  nnder  building  agreements  from  B.,  under 
which  houses  were  to  be  ereoted  within  a  speci- 
fied time..  The  time  for  completing  some  of  the 
houses  had  expired,  but  B.  waived  the  ri|^ht  to 
re-enter  contained  in  the  sgreements.  Notice  to 
treat  in  respect  of  part  of  the  lands  was  given 
to  the  land  company  by  a  rulway  compauy  which 
had  purchased  from  B.  The  railway  company 
subsequently  denied  that  the  land  compauy  had 
an^  interest  in  the  land  on  the  ground  that  the 
building  agreements  had  terminated,  and  that 
there  had  ^n  no  extension  of  time.  Held,  that 
the  court  had  jurisdiction  to  declare  that  the  land 
company  had  an  interest,  which  must  be  the 
subject-matter  for  compensation  b^  the  proper 
tribunal.  An  offer  made  after  litigation  _  has 
commenced,  if  it  is  to  have  the  effect  of  avoiding 
the  payment  of  coets  by  an  unsuccessful  party, 
must  amount  in  substance  to  an  offer  of  every- 
thing which  the  court  eventually  holds  the 
successful  partr  entitled  to.  (The  Birmingham 
and  District  Land  Company  Limited  v.  Thd 
London  and  North- Western  Bailway  Co.)    ISS 

BUILDINO  SOCIETT. 
Arbitration — Dispute  between  society  and  member 
— Withdrawing  member — .rurisdicbon  of  court — 
Building  Societies  Act  1874— Building  Societies 
Act  18^. — ^A  member  of  a  building  society  who 
had  given  notice  to  withdraw  brought  an  action 
to  restrain  the  society  from  distribnting  any 
profits  until  the  shares  of  the  withdrawing 
members  had  been  paid.  The  rules  of  the  society 
contained  the  usual  rule  that  all  disputes  between 
the  society  and  any  member  should  be  referred  to 
arbitration.  North,  J.  held,  on  motion  by  the 
plaintiff  for  an  injunction,  that  a  withdrawing 
member  was  still  a  member  of  tiie.80oiety  within 
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Uie  meaning  of  the  mie,  and  that,  the  diapnteaot 
being  aa  to  the  oonstmotion  of  any  mortgsn  deed, 
or  any  oontraot  in  any  doooment  other  tnail  the 
mlea  of  the  soaiety,  within  the  meaainff  of  the 
Building  Societiee  Act  1884,  the  oonrt  nad  no 
jnriadiotion  to  try  the  action.  Held,  on  appeal, 
that  the  pUuntiii  was  either  a  member,  or  a 
person  claiming  by  or  through  a  member,  within 
the  meaning  of  the  mle.  fWalker  v.  Oeneral 
Mntnal  Investment  Building  Society.)    paga  S7i 

Tmsteea — No  power  of  borrowing — Liabilities  of 
soaiety  discharged  ont  of  borrowed  money — Order. 
— By_  rale  34  of  a  benefit  building  society  it  was 
provided  that  when  the  snm  of  1001.  for  every 
share  given  ont,  together  with  all  coats  uid  other 
expenses  of  the  socie^,  should  have  been  fnlbr 
paid  .  .  .  the  socie^  was  to  be  terminated, 
and  the  trustees  were  to  indorse  a  receipt  on  the 
mortga««  deeds,  and  deliver  them  up  to  the  mem- 
bers. This  was  an  action  by  advanced  members 
of  the  society,  which  was  established  on  the  11th 
April  1864,  against  the  trustees,  to  redeem  their 
mortgages,  on  the  ground  that  their  monthly  in- 
stalments had  all  been  paid,  all  the  unadvanced 
members  had  been  paid  off,  there  was  no  valid 
subsisting  debt  or  liability,  and  the  sooie^  termi- 
nated on  the  lltb  April  1%4.  There  was  no  power 
for  the  trustees  of  the  society  to  borrow,  but  the 
defendants,  with  the  assent  of  the  plaintiifs  and 
other  members  of  the  society,  borrowed  money  for 
the  purposes  of  the  society.  The  defendanta 
claimed  to  stand  in  the  phuse  of  the  persons  to 
whom  they  had  made  payments,  for  which  the 
society  was  liable,  ont  of  the  borrowed  money. 
The  Court  declared,  that  if  any  of  the  officers  of 
the  society  have  made  any  pt^ments  for  which  the 
society  wsa  liable,  there  not  being  any  moneys  of 
the  aodetyout  of  which  snch  payments  could  be 
made,  snch  oiBoers  are  entitled  to  stand  in  the 
place  of  the  persons  to  whom  such  payments  were 
made,  and  to  maintain  a  claim  against  the  society 
for  the  amount  of  such  payments.  Inaniry 
directed,  whether  any  and  what  payments  nave 
been  made  within  the  meaning  of  the  above  decla- 
ration. And  an  inqniiy,  whether  any  and  what 
liabilities  under  sect.  84  are  still  outstanding. 
Costs  reserved.    (Owen  v.  Boberts.)       81 

tJnincorporated  society  —  Petition  for  compulsory 
winding-up  —  Dismissal  of  petition  —  Notice  of 
appeal  —  Subsequent  incorporation  of  society — 
Jurisdiction  to  entertain  appeal  —  Practice  — 
County  Court.  —  A_  petition  lor  a  compulsory 
winding-up  of  a  building  society  was  presented 
in  the  Cfaancerr  Court  of  the  County  FUatine  of 
Lancaster.  The  soaiety  was  established  nnder 
the  Building  Socfieties  Act  1836,  and  at  the  date  of 
the  presentation  of  the  petition  it  had  not  become 
incorporated  under  the  Building  Societies  Act 
1874.  The  winding-up  petition  was  oonseqiiently 
presented  in  the  Court  of  Chancery,  under  the 
provisions  of  part  8  of  the  Companies  Act  1868 
relating  to  the  winding-up  of  unregistered  com- 
panies. The  petition  was,  however,  dismissed  by 
Bristowe,  V.C.  Notice  of  appeal  from  his  Lord- 
ship's decision  was  given  by  the  petitioner.  In 
the  interval  between  the  date  of  the  notice  of 
appeal  and  the  hearing  thereof,  the  sooieiy 
applied  for  and  obtained  a  certificate  of  inoor- 
}>oration  under  the  Building  Societies  Act  1874. 
On  the  appeal  coming  on  for  hearing  the  prelimi- 
nary objection  was  taken,  on  behalf  of  the  society, 
that  the  Court  of  Appeal  had  no  jurisdiction  to 
entertain  the  appeal,  on  the  ground  that  the 
society,  having  become  incorporated,  was  no 
longer  subject  to  the  jurisdiction  of  the  Court  of 
Appeal.  Held,  without  ^oiDf  into  the  merits  of 
ime  appeal,  that  the  objection  was  fatal  to  the 
appeal ;  and  that  it  must  be  dismissed,  but 
without  costs.  {Re  The  Old  Swan  Permanent 
Benefit  Building  Society ;  Sx  parte  Evats.)  ...  •  ...  881 

BTE-LAW. 

Mimiaipal  law — ^Borough  bye-law — ^Validity — Prohi- 
bition of  music  in  street — 5  &  6  Will.  4,  o.  76, 
8.  90. — ^A  bye-law  made  by  the  town  oounoil  of  a 


borough  under  5  A  6WilI.  4,  e.  76,  s.  90,  provided  that 
every  person  who  in  any  street  should  sound  or  play 
upon  any  musical  or  noisy  instrument,  or  shonid 
sing,  recite,  or  preach  in  any  street  withoot 
having  previously  obtained  alioenoe  in  writing  from 
the  mayor ;  and  every  peiaoa  who  having  obtained 
■noh  licence  should  fail  to  observe  or  should  act 
contrary  to  any  of  the  oonditjons  of  such  licenoe, 
should  forfeit  and  pay  a  nun  not  exceeding  twenlr 
shillings,  and  not  less  than  one  shilling.  Held, 
that  uie  bye-law  was  unreasonable  and  uUra 
vtrs*,  and  therefore  void.  (Hnnro,app.,  v.  Watson, 
w*.) -    .-    - V<V  '' 

CANAL. 

Bight  to  adjacent  and  sufficient  support  from  minei 
— ^Bight  of  mine-owner  to  work  mines  under  canal 
without  injury  to  canal — ^Apprehended  damwe  to 
canal  or  mines — Bight  to  treat  for  compensation^ 
Mines  so  worked  as  to  injure  canal— Damages. 
— The  company  of  proprietors  of  the  canal  navi- 
gation from  Manchester  to  Bolton,  and  to  Bury. 
acquired  lands  for  the  construction  of  their  canal 
under  an  Act  of  Parliament  (31  Oeo.  3,  o.  68)  which 
in  sect.  37  reserved  to  the  owners  of  lands  through 
which  the  canal  passed  all  the  mines  and  minetmla 
lying  under  the  canal,  and  enabled  suoh  owners 
(sul^ect  to  the  oonditiaiu  and  restrictions  therein 
oontained)  to  work  the  mines  and  minerals,  not 
thereby  injuring,  prejudicing,  or  obstructing  the 
canal,  and  which  in  sect.  88  provided  that  if  the 
mine-owners  in  winning  the  coals,  Ac.,  worked  so 
near  to  the  canal  as  in  the  opinion  of  the  pro- 
prietors of  the  canal  to  endanger  or  damage  it,  or 
m  the  opinion  of  the  owners  of  the  mines  to 
endanger  or  dapiage  their  further  working,  the 
canal  proprietors  and  mine-owners  might  treat 
for  the  purpose  of  ascertaining  what  quantity  of 
coal,  Ac.,  should  be  left  for  the  security  or  pi9> 
aervation  of  the  canal,  and  for  the  summoning  of  a 
jury  to  assess^  what  satisfaction  the  mine-ownera 
ought  to  receive  from  the  canal  proprietors.  The 
lands  which  formed  the  subject-matter  of  the 
present  case  were  acquired  nnder  the  provisions 
of  the  Act  31  Oeo.  3,  c.  68.  The  Act  of  31  Geo.  8, 
o.  68,  was  repealed  by  1  A  a  Will.  4,  c.  2,  but 
sect.  1  of  the  latter  Act  provided  that  the  appeal 
should  not  annul  or  prejudice  or  affect  any  pur- 
chase, sale,  conveyance,  grant;,  lease,  agreemeat, 
security,  act,  matter,  prooeeding  or  other  transac- 
tion already  made ,  dons,  executed,  transacted,  conn 
menced,  or  instituted  under  or  by  virtue  of  tiie 
repealed  Act.  By  divers  statatas  tiie  canal  has 
beoome  vested  in  the  plaintiifs,  who  are  under 
statutory  obUgation  to  keep  open  and  maintain 
the  oanal.  The  plaintiffs,  in  the  special  case, 
allwedthat  the  defendants  had  taken  and  worked 
coaladjacent  and  subjacent  to  their  oanal,  and  in 
consequence  subsidences  had  taken  place,  whereby 
the  canal  had  been  injured,  prejudiced,  and  ob- 
structed. The  defendants,  for  the  purposes  of 
the  present  case,  admitted  such  allegation  to  be 
true.  They  further  alleged  (and  the  defendants 
admitted  the  allegation  to  be  true)  that  the  defen- 
dants had  in  some  parts  of  the  land  taken  and 
worked  coal  forming  the  adjacent  and  subjacent 
support  of  the  canal,  whereby  it  had  been  injured, 
without  giving  them  notice  of  their  intention  so 
to  work  the  coal.  But  the  plaintiffs  admitted  for 
the  pnrpoees  of  the  special  case  that  as  regards 
other  parts  of  the  land  the  defendants  work^  the 
ooal  to  the  prejudice  of  the  canal  after  notice  to 
them  of  their  intentinn  to  do  so,  and  that  the  plain- 
tiffs declined  to  purchaee  or  pay  oompensation  to 
the  defendants  lor  leaving  the  ooal  forming  the 
.  adjacent  and  subjacent  support  of  the  canal. 
The  plaintiffs  also  admitted  that  the  working  of 
the  ooal  by  the  defendants  waa  done  in  the  usual 
mode,  without  doing  any  unnecessary  damage 
exoept  in  the  matter  ot  leaving  insufficient  support 
for  the  oanal.  The  plaintiffs  claimed  damages 
for  injury  to  their  canal.  The  defendants  denied 
their  liability,  and  raised  various  defences.  Held, 
that  sect.  37  of  31  Geo.  3,  c.  68,  reserving  to  the 
owner  of  land  over  which  tiie  canal  passed 
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mines  and  minerals  nnder  the  OKnal,  enabled  the 
mine-owner  to  work  his  mines  only  in  sach  a 
manner  as  not  to  injure  the  canal :  and  if  a  mine- 
owner  did  injnre  tiie  canal  by  his  working,  he 
would  be  liable  to  compensate  the  canal  pro- 
prietor, and  that,  under  the  cironmstances  of  tiie 
case,  the  defendants  were  liable  in  damages  to 
the  plaintiffs.  (liuicashire  and  Yorkshire  Bail- 
mg  Company  v.  Knowles  and  others.)   page  803 

CAEETEE. 
Delay  in  delivery  —  Samples  —  Loss  of  season — 
Measure  of  damages.  —  The  plaintiffs'  agent 
delivered  to  the  defendants  a  parcel  of  samples  to 
be  forwarded  by  them  to  the  plaintiffs,  informing 
them  that  the  parcels  contained  samples.  There 
was  such  delay  in  the  delivery  of  the  parcel  by 
the  negligence  of  the  defendants  that  the  samples 
became  valueless  by  reason  that  the  season  had 
passed  during  which  the^  could  be  used  for  piro- 
onring  orders.  The  plaintiffs  brought  an  action 
for  damages  for  non-delivery  within  a  reasonable 
time.  Held,  that  the  plaintiffs  were  entitled  to 
recover  as  damages  the  value  to  them  of  the 
samples  at  the  time  when  they  ought  to  have  been 
delivered.  (Schnlze  and  Co.  v.  The  Oreat  Eastern 
Bailway  Company.)       438 

COLONIAL  LAW. 

Canada — British  North  America  Act  1867 — Dominion 
Parliament  and  Provincial  Legislatures — Power  of 
taxation  —  Direct  taxes.  —  The  British  North 
America  Act  1867  (30  Vict.  o.  3)  by  sects.  91  and  92 
diatribntes  the  whole  field  of  legislative  anthority 
between  the  Parliament  of  Canada  and  the  pro-* 
Tineial  Legislatures.  Sect.  92,  class  2,  gives  the 
provincial  Legislatures  power  to  impose  direct 
taxation  within  the  province  in  order  to  the  rais- 
ing of  a  revenue  for  provincial  purposes.  An  Act 
of  the  provincial  Legislature  imposed  [inter  alia) 
a  tax  upon  banks^  varying  with  the  paid-up 
capital,  and  an  additional  sum  for  each  office  or 
place  of  business.  Sect.  91  ^ves  to  the  Parlia- 
ment of  Canada  exclusive  legislative  authority  in 
respect  of  (2)  the  regulationof  trade  and  oommeroe, 
0)  the  raising  of  money  by  any  mode  or  system  of 
taxation,  (15)  banking,  incorporation  of  banks,  and 
the  issne  of  paper  money.  In  the  case  of  a  oank 
whose  principal  place  of  business  was  outside  the 
limits  of  the  province,  though  it  had  au  agency 
within  the  province :  Held,  that  the  Act  of  the 
provincial  Legislature  fell  within  sect.  92,  class  2, 
and  was  not  ultra  vires.  The  general  power  in 
sect.  91  (3)  cannot  override  the  particular  power  in 
sect.  92  (2J.  If  on  the  due  construction  of  the  Aot 
a  legislative  power  falls  within  the  powers  of  the 
provincial  Legislature  as  defined  by  sect.  92,  its 
existence  cannot  be  disputed  because  it  may  be 
open  to  abuse,  or  may  limit  the  range  which  other- 
wise would  be  open  to  the  Dominion  Parliament. 
A  tax  need  not  be  general  to  be  "direct"  for 
legal  purposes.  (Bank  of  Toronto  t- .  Lambe ; 
Meiehants'  Bank  of  Canada  v.  Lambe ;  Canadian 
Bank  of  Commerce  v.  Lambe  ;  North  British  Her- 
cantile  Inanianoe  Company  V.  Lambe.)   377 

Bailway   company  —  Compensation    for   land 

injuriously  affected — Consolidated  Bailway  Act 
1879-Dominion  Stetnte  (46  Vict.  e.  24),  s.  4.— 
"Hiere  is  a  difference  between  the  provisions  of  the 
Bnglish  Lands  Clauses  Consolidation  Act  1845  and 
those  of  the  Canadian  Consolidated  BaUway  Act 
1879,  the  taking  of  land  and  the  interference  with 
xigbia  over  land  being  in  the  latter  Aot  placed  on 
precisely  the  same  footing.  The  Dominion 
Statute  (46  Vict.  o.  24),  sect.  4,  enacts,  with  refer- 
ence to  the  alteration  of  a  level  crossing  under  an 
Older  of  the  Bailway  Committee  of  the  Canadian 
Ptivjr  Council,  that  "  all  the  provisions  of  law 
iqypbcable  to  the  taking  of  land  by  railway  oom- 
panies,  and  its  valuation  and  conveyance  to  them 
and  compensation  therefor,  shall  apply."  Held, 
that  these  provisions  included  those  contained  ia 
the  Consolidated  Bailwa;^  Act  1879  for  compensa- 
tion in  respect  of  land  injuriously  affected  tnoug^ 
not  actoalljr  taken.  Mid  that  the  payment  of  oom- 


rsation,  or  the  giving  of  securitv  as  prescribed 
the  Act,  is  a  condition  precedent  to  taking 
possession  of  the  land  or  interference  with  rights 
over  it.  (Corporation  of  ParkdaJe  v.  West  and 
others.)      page  fi02 

Lower  Canada — Code  of  Civil  Procedure,  art.  19 — ' 
Action  brought  in  name  of  another — Trustees. — 
Article  19  of  the  Canadian  Code  of  Civil  Pro- 
cedure, which  provides  that  "  No  person  can  use 
the  name  of  another  to  plead,"  is  applicable  to 
mere  agents  or  mandatories,  who  are  authorised  . 
to  aot  for  others,  but  have  no  estate  or  interest  in 
the  subject  of  the  aotion,  but  is  not  applicable 
to  trustees  in  whom  the  subject  of  the  trust  is 
vested  in  property  and  in  possession  for  the 
benefit  of  third  parties,  with  duties  to  perform  in 
the  protection  or  realisation  of  the  trust  estate. 
And  therefore  trustees  for  the  benefit  of  creditors, 
deriving  their  title  from  the  official  assignee 
under  the  Insolvent  Acts,  may  bring  an  aotion  in 
their  own  names.  (Portoous  and  otheH  v. 
Beynar.)    891 

New  South  Wales -Colonial  Aot  39  Vict.  No.  38— 
Action  of  tort  against  Colonial  Oovemment. — 
Under  the  provisions  of  the  Act  39  Vlot.  No.  38  of 
the  Legislature  of  New  South  Wales,  the  G-overn- 
ment  of  the  Colony  is  liable  to  bo  sued  in  an 
aotion  of  tort.    (Famell  v.  Bowman.)     318 

COMPANY. 

Accumulated  profits — Bonus  dividend — Capital  or 
income — Tenant  for  life  and  remainderman. — 
Where  a  testator  or  settlor  directs  or  permits  the 
subject  of  his  disposition  to  remain  as  shares  or 
stock  in  a  company  which  has  the  power  either  of 
distributing  profits  as  dividends,  or  of  converting 
them  into  capital,  and  the  company  validly  exer- 
cises this  power,  such  exercise  of  power  is  binding 
on  all  persons  interested  under  the  testator  or 
settlor  m  the  shares,  and  consequently  what  is 
paid  by  the  company  as  dividend  goes  to  the 
tenant  for  life,  and  what  is  paid  by  the  company 
to  the  shareholders  as  capital,  or  appropriated  as 
an  increase  of  its  oapite.1  stock  in  the  concern, 
enures  to  the  benefit  of  all  who  are  interested  in 
the  capital.    (Bonch  v.  Sproule.)     345 

Balance  order — Action. — By  a  balance  order  made  in 
the  winding-up  of  a  company,  the  defendant,  who 
was  a  shareholder  and  director  of  the  company, 
was  ordered  to  pay  a  sum  of  2521.  duo  in  respect  of 
calls  to  the  official  liquidator  of  the  company.  The 
liquidator  brought  an  action  against  the  defendant 
for  the  sum  due  under  the  balance  order,  and  the 
defendant  claimed  to  set  off  a  sum  due  to  him  from 
the  company.  Held,  that  the  action  must  be 
dismissed,  as  no  acbon  can  be  brought  upon  a 
balance  order.  (Chalk,  Webb,  and  Co.  Limited 
».  Tennent.)     698 

Debenture — Bill  of  sale — ^Memorandum  of  agree- 
ment.— By  a  memorandum  of  agreement  made 
between  a  company  of  the  one  part  and  the  several 
persons  named  in  the  schedule  thereto,  called  the 
lenders,  of  the  other  part,  the  company  covenanted 
to  pay  on  a  particular  day  to  each  of  the  lenders 
(nine  in  number)  the  sum  advanced  with  interest, 
and  as  security  for  the  repayment  of  the  loan  the 
company  charged  all  its  undertaking,  property, 
estate,  and  effects  of  every  Und.  The  agreement 
also  contained  other  clauses  usually  found  in  in- 
struments ordinarily  known  as  debentures.  Held, 
that  the  agreement  was  a  debenture  in  the  usual 
acceptation  of  the  term,  and  was  within  the  excep- 
tion in  sect.  17  of  the  Bills  of  Sale  Act  1882.  Held 
also,  that  a  debenture  may  consist  of  one  docu- 
ment, and  it  is  not  necessary  that  there  should  be 
a  series  of  documents  to  oonstitute  them  deben- 
tures. (Edmonds  v.  Blaina  Furnaces  Company. 
Beesley  v.  Blaina  Furnaces  Company.) 139 

Director — Shareholder — Sale  by  diieotor  to  oompany 
—  Voting  power  of  shareholder.  —  Although  a 
director  is  precluded  from  entering  into  enga^ 
ments  in  which  his  personal  interest  may  conflict 
with  that  of  the  eompany  of  which  he  is  director, 
yet  the  foot  that  be  la  a  diieotoc  will  not  deniiTe  ' 
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him  of  bin  right  to  Tote  as  a  sbareholder  at  m 
meeting  of  the  company,  in  support  of  any  resoln- 
tion  which  he  may  deem  faToorable  to  his  own 
yereonal  interest!.  J.  H.  B.  wag  director  of  a 
company,  and  at  a  meeting  of  the  direotom  it  was 
aoreed  to  pntohase  for  the  oompany  a  steamship 
which  belonged  to  him.  The  aoqnisition  of  a 
steamer  was  essential  for  the  condnot  of  the  com- 
pany's basinets,  and  the  ship  in  qneation  waa  well 
adapted  for  their  pnrposes,  and  the  price  was  not 
exaessive  or  unreasonable.  By  the  constitution  of 
the  company,  every  shareholder  had  a  vote  for 
erery  share  standing  in  his  name,  and  J.  H.  B.  was 
by  far  the  largest  shareholder  in  the  oompany.  At 
a  general  meeting  of  the  company  a  resolution  to 
confirm  the  pnrohase  of  the  steamer  was  oarried  by 
the  votes  of  J.  H.  B.  Held,  that,  in  the  absence  of 
any  evidence  of  fraud  or  collusion,  the  sale  could 
not  be  set  aside.  (The  Korth-West  Transportation 
Company  v.  Beatty.)     page  136 

Directors — Misfeasance — Payment  of  dividends  out 
of  capital — Directors  and  managers'  remuneration 
— False  balance-sheets — Auditor's  liability. — ^By 
the  articles  of  association  of  the  plaintiff  oompany 
no  dividend  was  pavable  except  out  of  profits, 
and  a  statement  of  tne  expenditure  and  income  of  ' 
the  past  year,  and  also  a  balance-sheet  containing 
a  summary  of  the  property  and  liabilities,  were 
to  be  laid  annually  before  the  company,  and  the 
auditor  was  to  make  a  report  to  the  members, 
stating  whether,  in  his  opinion,  the  balance-sheet 
was  a  full  and  fair  one,  containing  the  particulars 
required  by  the  articles,  and  properly  drawn  so  as 
to  exhibit  a  true  view  of  the  state  of  the  com- 
pany's affairs.  The  remuneration  of  the  directors 
and  the  manager  was  dependent  on  the  declara- 
tion of  a  5  per  cent,  diviaend.  In  no  year  during 
its  existenoe  did  the  company  earn  sufficient 
profits  for  a  5  per  oent  dividend  ;  and  in  only  one 
year  did  it  earn  sufficient  to  pay  any  dividend.  No 
ststement  of  income  and  expenditure  was  ever 
submitted  to  the  oompany,  but  a  dividend  of  over 
5  per  oent.  was,  np  till  1882,  annually  declared 
on  the  faith  of  balance-sheeiB  drawn  up  by  the 
manager,  on  whose  statements  as  to  the  progress 
of  the  oompany  the  directors  ^rehed,  and  fees  were 
received  by  the  directors  and  bonnses  by  the 
manager  in  proportion  to  the  amount  of  the 
dividend.  The  auditor  did  not  refer  to  the 
artioles,  but  merely  certified  that  the  accounts 
were  a  true  copy  of  those  shown  in  the  books  of 
the  oompany.  The  ledger  and  the  bsJanoe-sheet 
corresponded  exactly,  but  the  false  items  which 
showed  the  profit  did  not  appear  in  the  other 
account  books  of  the  company.  Held,  that  the 
directors  were  jointly  and  severally  liable  to  moke 
good  sums  improperly  paid  out  of  capital  for 
dividends  for  directors  fees  and  for  bonuses 
to  the  manager.  Held  also,  that  the  manager 
and  auditor  were  liable  for  damages  on  the 
same  footing.  It  is  the  duty  of  an  auditor, 
in  auditing  the  accounts  of  a  company,  to 
asoertajn  that  the  balance  -  sheet  fulfils  the 
requirements  specified  in  the  articles,  and  that 
it  is  a  correct  representation  of  the  company's 
affairs.  (The  Leeds  Estate  Building  and  Invest, 
ment  Company  Limited  V.  Shepherd.)     684 

Distribution  of  assets — Stockholders  and  holders  of 
partly-paid  shares. — Sy  virtue  of  diverse  Acts  of 
FUrluunent  and  oonixaots  the  capital  of  an  Indian 
railway  company  was  raised  by  the  issue  of  201. 
shares  and  stock,  with  a  guaranteed  dividend  of 
SI.  per  cent.  In  1870  a  luge  issue  of  shares  was 
made ;  and  the  subscribers  had  the  option  of 
paying  in  fnU  and  taking  stock,  or  of  paying  51. 
only  on  each  201.  share,  and  remaining  liable  for 
the  other  15t.  as  and  when  required  by  the  com- 
pany. In  1885  the  undertaking  of  the  com- 
pany was  purchased  by  the  Government  for 
14,009,1241.  St.  3d. ;  and  according  to  the  terms  of 
a  special  Act,  a  asm  was  set  apart  to  be  divided 
between  the  stockholders  and  shareholders  of  the 
company  according  to  their  respective  rights.  The 
capital  of  the  oompany  consisted  of  11,010,1601. 
•took,  arising  from   oanrerted  201.  shares,  and 


14,832  shares  of  20{.  each,  upon  which  only  51. 
per  share  had  been  paid.  Held,  that  the  holders 
of  stock  and  the  holders  of  partly-paid  shares 
were  entitled  to  have  the  money  in  question 
divided  between  them  rateably  in  proportion 
to  the  actual  amounts  paid  br  them  respec- 
tively ;  so  that  each  holder  of  201.  stock  wonld 
receive  four  times  as  much  as  each  holder  of  a  20{. 
share  upon  which  S{.  had  been  paid  up.  (Sheppaid 
V.  Hm  Boinde,  Pnnjanb,  and  Delhi  Bailway  Com- 

paay.)       page  585 

Fire  insurance  oompany  —  Guarantee  business  — 
Treaty  business— PItro  vire*  —  Policy — ^Acquies- 
cence— ^Test  case — Liquidator — Costs. — A  fire  in- 
surance society  bein^,  an  nnincorporated  associa- 
tion, had  powers  of  giving  to,  ex  taking  from,  other 
offices  poUoiesby  way  of  foaimatBe  for  the  purpose 
of  dividing  the  risk  of  insorance,  and  also  under 
their  powers  entered  into  treaties  with  other  com- 
panies  appointing  them  their  agents  in  foreign 
lands,  and  agreeing  to  accept  and  enter  upon  the 
risk  of  one-eighth  of  every  fire  insurance  policy 
of  such  companies  in  force  at  the  date  of  the 
date  of  tiie  treaty  or  effected  or  renewed  after 
that  date,  and  agreed  to  be  on  all  risks  simultane- 
ously witn  the  other  oompanies,  the  other  com- 
panies agreeing  to  pay  a  proportion  of -the  nre- 
minms,  iS)  per  cent,  commission  to  be  allowed  on 
snch  premiums  to  the  >ge?^  '"'  ^^  expenses  of 
conducting  the  agency.  The  fire  assurance  society 
having  ^ne  into  bqniaation,  the  ohief  clerk  allowed 
the  olaim  of  another  oompany  for  sums  due  tc 
them  in  respect  of  gnsrantee  and  treaty  business. 
On  summons  by  the  liquidator  to  vary  the  oertifi- 
^te :  Held,  toat  guarantee  business  was  insni^ 
anoe  bnsiiiess  contemplated  by  the  deed  of  settle- 
ment, and  within  the  powers  of  the  society.  Held, 
that  the  treaty  agreements  did  not  constitute  an 
amalgamation  between  the  contracting  companies, 
nor  a  partnership  eithertnter  M  or  as  regarded  third 
persons,  but  were  agreements  of  agency.  Farther, 
the  society  baring  had  the  benefit  of  these  agree- 
ments, the  burden  of  proof  was  upon  them  to 
show  that  the  agreements  ware  invalid.  Held 
idso,  that  the  treaty  business  was  insurance  busi- 
ness, being  guarantee  bnsiness  oarried  on  with  a 
Tery  unlimited  faith  in  the  agent ;  it  was  a  rein- 
surance contraot  more  wide  and  less  prudent  tham 
an  ordinary  contract  of  reinsurance,  but  was 
within  the  powers  of  the  society.  Held,  that  any 
contract  of  insurance  comes  vrithin  the  word 
"  policy,"  and  that  there  is  no  statutory  or  formal 
document  necessary  to  make  a  oontraot  of  insur- 
ance. If  a  contract  of  insurance  is  created  by 
any  binding  means,  that  is  a  "  policy "  to  aU 
intents  and  purposes.  Held,  that  the  directors 
had  by  acqniesoenoe  ratified  the  acts  of  the 
manager  of  the  agency  department.  Summons 
dismissed.  The  case  being  a  test  case,  the  liqui- 
dator to  have  Ms  costs,  (fie  The  Norwich  Equit- 
able Fire  Assurance  Society ;  Claim  of  the  Boyal 
Insurance  Company.) 241 

Liquidation — Appointment  of  reoeiver — Discharge 
of  servants  of  the  company. — The  plaintiff  was 
employed  by  the  defendant  company  under  a 
oontract  which  provided  that  his  service  mi|^t 
be  determined  by  six  months'  notice.  Upon  the 
application  of  the  debenture-holders  of  the  com- 
pany, and  by  an  order  of  the  Chancery  Division, 
a  manager  and  reoeiver  was  appointed.  This 
manager  instructed  the  plaintiff  to  continue  his 
serTioe,_  and  he  disohar^sd  his  duties  for  more 
than  six  months  at  his  former  salary.  The 
bnsiness  having  been  then  sold  to  a  new  company, 
and  the  plaintiff  discharged  without  notice,  he 
brought  an  action  for  wrongful  dismissal.  Held, 
that  the  appointment  of  a  manager  and  receiver 
operated  as  a  discharge  of  the  servants  of  the 
company,  and  that  therefore  the  plaintiff  could 
not  recover.  <Beid  v.  The  Explosive  Company 
Limited.) 439 

Misfeasance  or  breach  of  trost — Onus  of  proof — 
Breach  of  duty  occasioning  actual  loss — Con- 
tributory of  company — Interest. — In  the  case  of 
an  application  under  sect.  165  of  the  Oompanie|i 
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Xot  1862  to  establish  a  cue  of  misfeasance  or 
Ireach  of  tmst,  the  onus  of  proof  is  on  the 
ippUcant  to  gire  evidence  of  aJl  we  elements  that 
ft  to  make  np  that  misfeasanee.  And  farther, 
IE  order  to  establish  a  claim  for  relief,  he  moat 
•how  not  only  snch  a  breach  of  duty  as  wonld 
■opport  an  action  at  law  for  nominal  damages, 
bi^  a  breach  of  dnty  which  resnlted  in  peonniary 
losi  to  the  company.  A  company  was  formed 
■  for  the  purchase  of  certain  coal  areas,  and  the 
diroitors  were  empowered  to  parchage  at  a  price 
not  ixoeedin^  a  snm  named.  They  made  the  por- 
chasi  at  the  outside  price,  from  a  person  who  had 
been  for  some  years  a  trustee  of  the  property  for 
the  rtapondeot  and  others.  The  respondent  was 
a  director  of  the  company  at  the  time  of  the  pur- 
chase. The  oompany  was  afterwards  wound-np, 
and  th<  contribntories  resolved  to  adopt  the  pur- 
chase of  the  ooal  areas,  and  to  resell  the  property, 
which  was  done  at  a  heavy  loss.  The  appellant, 
who  was  the  holder  of  fnlly  paid-np  shares  in  the 
company,  then  took  out  a  summons  under  sect.  165 
of  the  Cvmpaiiies  Aot  1862,  to  make  the  renion- 
dent  liabb  for  misfeasanoe  as  a  director  in  takii^ 
part  in  eSeotinK  the  original  purchase.  Held, 
that,  in  th<  absence  of  evidence  that  the  respon- 
dent's inte.-eat  was  not  disclosed  at  the  tigie  of 
the  pnrehaas,  or  that  the  price  paid  was  excessive, 
the  summou  must  be  dismissed.  Held  further,  that 
the  i4>peUant  had  no  locus  ttandi  to  make  an  appli- 
cation under  the  section,  haTing  no  interest  in  the 
result,  or  poseibility  of  obtaining  any  benefit  what- 
ever from  it.  (Cavendish-Bentinok  v.  Fenn.)  page  773 

Baid-up  shares— Issue  at  a  discount — Contract  as  to 
— Non-registration  under  Companies  Act  1867 — 
Winding-np— Contributory — Claim  for  damages. — 
By  virtue  of  a  rssolntion  a  limited  company  issued 
to  original  sharsholders  part  of  its  nominal  capitol 
in  "fully  paid-up"  101.  preference  shares,  at 
85  per  cent,  discount,  71.  10s.  per  share  being  paid 
by  snch  shareholders.  Ko  contract  was  registered 
aa  required  by  sect.  25  of  the  Companies  Act  1867. 
The  company  was  subsequently  ordered  to  be 
wonnd-up,  and  the  holders  of  the  preference 
■hares  lutving  been  placed  on  the  list  of  con- 
tribntories, calls  were  made  on  them  for  the 
unpaid  21.  10a.  per  share.  The  preference  share- 
holders then  applied  by  summons  for  leave  to 
prove  in  the  winding-up  for  damages  to  the 
amount  of  the  call,  on  toe  ^onnd  of  breach  of 
tho  contract  to  issue  fully  paid-up  shares.  Held, 
that  the  preference  shareholders,  oy  retaining  the 
shares  and  claiming  damages,  were  making  such 
daim  in  their  aha»cter  of  members  of  the  com- 
pany ;  ,ai>d  that  the  same  was  like  a  claim  by  way 
of  dividends  and  profits,  and  came  within  the 
words  "  or  otherwise  "  in  sub-sect.  7  of  sect.  38 
of  the  Companies  Act  1862.  Held  also,  tiiat  if  the 
applicants  were  entitled  to  claim  damages  at  all, 
that  claim  could  not  be  made  in  oompetition  with 
creditors  in  the  winding-np  whose  dents  were  not 
due  to  them  in  the  character  Of  shareholders  ;.  and 
that  therefore  the  application  must  be  refused. 
(Bs  The  Addleston  £molenm  Company  Limited ; 
£);  jxirts  Benson  and  others.)     785 

Fractiee — ^Winding-up — Compulsory  or  supervision 
order — Wishes  of  creditors — Companies  Aot  ISffii. 
—On  the  24th  June  1887  a  creditor's  petition  was 
presented  for  the  compulsory  winding-up  of  the 
C.  Company.  After  the  presentation  of  the  peti- 
tion the  company  passed  resolutions  for  avolnn- 
taiy  winding-up.  At  the  hearing  the  petitioner, 
who  was  a  creditor  for  about  802.,  and  the  com- 
pany wished  'to  consent  to  an  order  continuing  the 
volnntary  winding-np  under  the  supervision  of  the 
oonrt.  Creditors  for  21001.,  being  more  than  one- 
half  the  debts  of  the  company,  appeared  at  the 
hearing  and  pressed  for  a  compulsory  order.  The 
special  ground  alleged  was,  that  the  directors  had 
improperly  issued  debentures  to  themselves  for 
debts  of  the  company  already  due  to  them.  Held, 
that  it  was  doubtful  whether  the  court  had  power 
to  compel  the  ^titioner  to  take  a  compulsory 
order  against  his  will,  notwithstanding  that  the 
majori^  of  creditors  wished  for  it,  and  that  even 


if  it  had  the  power  it  would  not  do  so,  because  the 
dissenting  creditors  could  obtain  any  relief  they 
might  be  entitled  to  with  respect  to  the  deben- 
tures by  application  nnder  the  snpervision  order. 
The  creditors  who  pressed  for  a  compulsory  order 
were  allowed  their  share  of  costs  as  creditors  siu>- 
porting  the  petition.  (Re  Chepstow  Bobbin  Mills 
Company.) page  752 

Purchase  by  company  of  its  own  shares— Seduction 
of  capital — Memorandum  of  association. — The 
effect  of  the  Companies  Acts  1862,  1867,  and  1877 
is  to  prohibit  every  transaction  between  a  limited 
company  and  a  shareholder  by  means  of  which  the 
money  already  paid  to  the  company  in  respect  of 
his  shares  is  returned  to  him,  unless  the  court  has 
sanctioned  the  transaction ;  and  therefore  such  a 
company  cannot  give  itself  powers,  by  its  memo- 
randum of  association  or  its  articles,  to  purchase 
its  own  shares,  as  snch  a  transaotion  amounts  to 
a  reduction  of  its  capital  in  a  manner  not  autho- 
rised by  statute  ;  and  every  such  transaction, 
even  if  entered  into  bond  fide  and  under  a  belief 
that  it  would  be  desirable  for  the  Iwritimate  objects 
of  the  company,  is  ultra  vires  and  void.  (Trevor 
D.  Whitworth.) 457 

Shares — Article  providing  fer  surrender  to  the  com- 
pany of  shares  held  by  its  servants.— The  articles 
of  association  of  a  company  provided  that  all  em- 

Sloy^t  of  the  company  other  than  the  managing 
irectors  should,  on  the  termination  of  their 
service,  surrender  their  shares  to  the  company. 
The  company  was  now  being  wound-up,  and  a 
cashier  who  was  discharged  in  1882  applied  for  the 
removal  of  his  name  from  the  list  of  contribntories, 
and  for  repayment  to  him  of  the  value  as  in  1882  of 
his  shares,  and  for  indemnity  against  subsequent 
calls.  Held,  that  no  such  relief  could  be  granted, 
(fie  Walker  and  Hacking  Limited.) 768 

Title  —  Certificates  —  Transfer    in   blank  — 

Negotiable  securities  —  Edtoppel.  —  Where  the 
transfers  of  shares  are  duly  signed  by  the  regis- 
tered holders  of  the  shares  each  prior  holder 
confers  npon  the  bond  fide  holder  for  value  of  the 
certificates  for  tiie  time  being  an  authority  to  fill 
in  the  name  of  the  transferee,  and  is  estopped 
from  denying  such  authority  ;  and  to  this  extent 
and  in  this  manner,  but  no  further,  is  estopped 
from  denying  the  title  of  such  holder  for  the  time 
being.  The  inchoate  title  of  the  holder  of  the 
certificate  is,  however,  liable  to  be  defeated  by  the 
registration,  as  holder  of  the  shares  represented 
by  the  certificates,  of  a  person  who  is  a  bond  fide 
purchaser  for  value.  The  certificates  of  shares  in 
an  American  railroad  company  bore  on  their  face 
the  name  of  the  person  registered  as  a  shareholder 
in  the  books  of  the  company,  and  on  the  back  a 
blank  form  of  transfer,  and  a  blank  form  of  power 
of  attorney  to  execute  a  surrender  and  cancellation 
of  the  certificate,  and  to  do  all  things  requisite  to 
transfer  the  shares  represented  thereby  in  the 
books  of  the  company.  The  registration  of  a  new 
name  in  the  company's  books  was  effected  bj  the 
holder  for  the  time  being  of  the  certificate  flllmg  in 
the  name  of  the  person  to  aot  as  attorney  in  the 
indorsed  blank  power.  The  certificate  so  indorsed 
was  lodged  at  the  company's  offices,  and  the  person 
lodging  it  received  from  the  company  a  receipt  in 
exchange  for  the  certificate.  He  then  nominated 
the  person  in  whose  name  he  was  desirous  that  the 
shares  should  be  registered;  and  the  company 
thereupon  registered  such  name  as  the  holder  of 
the  shares  described  in  the  certificate,  and  issued 
a  new  certificate  to  the  person  producing  the 
receipt  for  the  old  certificate.  Shares  comprised 
in  certain  of  snch  certificates  were  handea  over 
to  the  plaintiffs  by  a  firm  of  brokers,  and  were  at 
that  time  registered  in  the  company's  books  in  the 
names,  with  one  exception,  of  the  brokers,  by  whom 
they  had  been  purchased  for  clients,  and  by  whom 
the  indorsed  transfers  and  powers  of  attorney 
had  been  accepted  in  blank  before  delivering  the 
same  to  snch  clients.  At  the  time  when  the  certi- 
tifioates  were  so  handed  over  to  the  plaintiffs  the 
transfers  and  powers  of  attorney  indorsed  on  each 
of  snch  oertinoates  had  bem  exeoated  by  the 
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regifltered  Bhareholder  ua  tra^isfeior,  the  name  of 
the  transferee  and  proposed  attomny  being  left  in 
blank.  The  plaintiffs  contended  that,  on  the  cer- 
tificates being  handed  to  them,  the  property 
comprised  therein  passed  absolutely  to  them,  on 
the  ground  that  the  certificates  indorsed  in  blank 
were  negotiable  instmments,  transferable  by 
delivery  or '  negotiable  by  estoppel.  They  also 
alleged  a  custom  on  the  part  of  bankers  and  the 
Stock  Exchange  to  treat  i^em  as  negotiable. 
Held,  that  no  general  custom  of  negotiability  was 
established  by  the  evidence ;  and  that  the  cer- 
tificates were  not  negotiable  by  estop^l.  Held, 
also,  that  the  oertifloates  did  not  contain  on  tiieir 
face  a  representation  that  they  were  transferable 
by  delivery,  bi^t  only  contemplated  transfer  by 
filling  in  tne  name  of  the  transferee,  and  by 
registration  in  the  books  of  the  company.  Held, 
therefore,  that  the  plaintiffs'  claim  entirely  failed. 
(The  Colonial  Bank  V.  Hepworth.)  paga  14B 

Shares  in  American  company — Certificates— Indorse- 
ment of  transfers  in  olank — Effect  of — American 
law — ^Usage  of  monetary  world—  Negotiable  instni- 
ment — Fraud   of    broker— Title    to   certificate — 

.  Estoppel, — The  executors  of  a  deceased  owner  of 
shares  in  an  American  .company  desired  to  be 
entered  on  the  New  York  registry  in  respect  of 
the  shares,  bat  had  no  definite  idea  of  selling  them. 
On  the  instmotions  of  their  brokers  they  signed  a 
form  of  transfer  in  blank  which  was  indorsed  upon 
the  share  certificates,  and  the  certificates  so  in- 
dorsed were  sent  to  the  brokers  to  be  forwarded  to 
New  York  for  registration.  The  brokers  fraudu- 
lently deposited  the  certificates  with  the  defendant 
bankers  aa  secnrity  for  advances.  Upon  the  bank- 
mptoy  of  the  brokers,  the  fraud  was  discovered, 
and  the  question  of  the  title  to  the  certificates 
•rose.  It  was  in  evidence  that  by  American  law 
the  legal  title  to  shares  vested  in  the  person 
entitled  to  be  entered  on  the  register  as  the  legal 
owner ;  and  that,  according  to  the  usage  of  the 
monetery  world,  certificates  of  this  character  were 
equivalent  to  securities  to  bearer,  and  passed  from 
hand  to  hand  without  registration.  Held,  that 
the  bankers  were  entitled  to  a  charge  upon  the 
shares  to  the  amount  secured  by  the  deposit  of 
the  certificates ;  and  that  the  executors  were 
estopped  from  denying  the  authority  of  the  brokers 
to  deal  with  the  snares  aa  they  thought  desirable. 
(Williams  v.  The  Colonial  Bank;  Williams  v. 
London  Chartered  Bank  of  Australia.)    188 

Stock— Transfer— Legal  title— Delivery  of  transfer 
—Companies  Clauses 'Consolidation  Act  1845. — In 
order  to  transfer  the  legal  property  in  stock  of  a 
company  governed  by  the  Companies  Clauses  Act 
1815,  delivery  of  the  transfer  to  the  secretary  of 
the  company  as  provided  by  sect.  15  is  necessary. 
In  July  1868  the  holder  of  a  sum  of  stock  in  the 
London  and  North- Western  Bailway  Company  . 
executed  a  transfer  and  sent  it  to  the  secretary  of 
the  company.  In  An^.  1868  the  secretary  returned 
it  on  the  ground  that  it  was  insufficientiy  stamped. 
The  transfer  was  ahortiy  afterwards  properly 
stamped  by  the  transferor,  but  it  was  not  again 
presented  to  the  secretary  until  1872.  Held  uat, 
prior  to  1872,  there  was  no  valid  delivery  of  the 
transfer,  and  that  the  stock  was  not  legally  vested 
in  the  tiansferee.    (Nanney  v.  Morgan.)      48 

WiKDinro-up. 
Contributory — Contract  to  take  paid-up  shares- 
Duty  as  to  registration  of  contract — Companies 
Act  1867. — ^Where  a  company  enters  into  a  con- 
tract to  issue  shares  to  a  person  as  fully  paid-up 
for  a  consideration  other  than  a  payment  in  cash, 
if  the  company  fail  to  register  the  contract  under 
sect.  25  of  the  Companies  Act  1867,  such  person 
is  not  liable  for  the  amount  of  the  shards  as  a 
member  of  the_  company,  either  as  between  the 
company  and  himself,  or  subsequently  when  the 
company  has  been  ordered  to  be  wound-up,  unless 
such  person  has,  by  something  besides  entering 
into  the  contract,  assented  to  his  name  beii^ 
registered  as  a  shareholder,  (fie  Barangah  Ou 
Boning  Company ;  Amot's  ease.) ...,353 


Liquidator — Bemoval  by  the  court — "Due  cause 
shown" — Companies  Act  1862. — The  court  has 
jurisdiction  under  sects.  93  and  141  of  the  Com- 
panies^ Act  1862,  to  remove  a  liquidator  where  it 
IS  satisfied  that  it  is  for  the  general  advantage  of 
those  interested  in  the  assete  of  the  company  that 
he  should  be  removed.  "  Due  cause  shown"  is  no: 
confined  to  cases  where  there  is  personal  unfit- 
ness on  the  part  .of  the  liqaidator.  Where  a 
liquidator  has  been  removed  by  a  judge  he  can 
appeal  against  the  order.  (BeAdamGytonLimitel; 
£e  parte  Charlesworth.)      poga  S8d 

Mortgage  —  Attornment  clause  —  Liquidator  in 
possession  —  Bent  accrued  after  winding-up  — 
Distress — Companies  Act  1862. — A  limited  com- 
pany mortgaged  certain  mills,  machinery,  and 
fixtures  belonging  to  it  to  secure  22,000i..  the 
mortgage  oon^ning  a  clause  by  which  the  com- 
pany attorned  tenants  to  the  mortgagee  it  an 
annual  rent  of  15951.  The  company  was  ordered 
to  be  wound-up,  but  the  official  liquidator  remained 
in  possession  of  the  mills  for  more  than  a  ^ear,  in 
order  to  sell  them  if  possible  as  a  going  conoem, 
paying  the  expenses  of  keeping  up  the  oremises 
and  machinery,  but  without  actually  working  the 
mills.  The  mortgagees  aoquiesoed  in  thi?  arrango- 
ment,  believing  it  to  be  for  the  benefit  of  all 
parties.  Held,  that  the  mortgagees  ou;ht  not  to 
nave  leave  to  distrain  for  a  year's  rest  accrued 
sinoe  l^e  winding-up  order,  as  the  evidence  showed 
that  the  occupation  of  the  liquidator  was  for  the 
benefit  of  the  mortgagees  as  well  as  of  the  corn* 
pany.  In  order  to  obtain  leave  under  seot.  87  of 
the  Companies  Act  1862  to  distrain  for  rent  on 
the  goods  of  a  company  which  is  being  wound-up, 
a  Umdlord  must  show  that  there  are  special  oir- 
enmstances  which  render  it  inequitable  that  sect. 
163  of  that  Act  should  be  enforced  against  him ; 
or  that  under  the  circumatancea  the  rent  ought  to 
be  treated  as  a  part  of  the  costs  cf  the  winding- 
up.  A  mortgagee  with  an  attornment  clause 
applying  for  leave  to  distrain  is  not  in  as  favour- 
able a  position  aa  a  landlord.  (Re  Lancashire 
Cotton  Spinning  Company ;  Ex  parte  Caruelley.^...  511 

Prescriptive  corporation  —  Discretion  of  court  — 
Companies  Act  1862. — The  rule  that  a  winding-up 
order  will  not  be  made  when  it  is  shown  that  the 
petitioning  creditor  cannot  gain  anything  by  such 
an  order,  applied  in  a  case  where  the  only  sub- 
stantial asset  was  a  franchise  which  the  court 
deemed  practically  unsaleable.  A  company  of 
free  fishermen  of  F.  was  composed  of  members 
who  were  required  to  be  freemen  or  the  sons  of 
freemen,  to  be  married,  to  have  served  a  seven 
years'  apprenticeship,  and  to  have  taken  the  oath 
-  of  fealty  to  the  lord  of  the  manor  of  F.  The 
fishermen  had  certain  privileges  of  fishing  prior 
to  the  reign  of  King  Stephen,  and  these  privi- 
leges had  been  confirmed  and  extended  by  subse- 
quent royal  charters.  At  the  date  of  presenta- 
tion of  a  winding-up  petition  by  a  judgment 
creditor  of  the  company  the  company  haid  the 
exclusive  right  of  breeding  and  dredging  for 
oysters  in  the  sea.  Each  member  on  admission 
paid  a  sum  of  money  to  the  funds  of  the  company. 
A  local  Act  (3  Vict.  o.  lix.)  defined  by  recital  the 
ri^hte  of  the  company,  which  was  stated  to  be 
"m  the  nature  of  a  prescriptive  corporation," 
and  to  be  "  of  great  benefit  to  the  public."  The 
Act  further  enabled  debenture-holders  whose 
interest  was  in  arrear  to  obtain  the  uipointment 
of  a  receiver.  A  court  of  the  manor,  held  yearly, 
appointed  the  officers  of  the  company,  including  a 
jury  which  decided  what  oysters  were  to  be 
dredged,  and  what  other  work  was  to  be  done. 
Each  member  had  a  right  to  work,  and  was  paid 
for  his  stint  by  the  treasurer.  The  Court  held 
that  the  only  available  asset  of  the  company  was 
the  franchise  of  dredging,  &o. ;  that  this  was  held 
in  trust  for  persons  who  were  not  only  members 
of  the  company  but  tenante  of  the  manor;  and 
that  the  interest  of  the  company  in  the  franchise 
could  only  be  sold,  if  at  all,  subject  to  the  bene- 
ficial righto  of  these  persons.  Held,  therefore, 
that,  amnming  the  company  to  be  a  oorpoiation. 
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the  court  ought  net  to  order  it  to  be  wonnd-np. 
{Bt  The  Company  or  Fratemitr  of  Free  Fisher- 
men of  Faveirdiaai.)     page  577 


COPTKIQHT. 

Infrin^aBMnt — Keirepaper — Book  or  periodieal — 
Begiatration — "  Time  of  first  publicsbon  " — ^Titla 
of  work — Proof  of  payment  of  oontribntionB — Pro- 
prietorship in  artialea  and  reports — Copyri^t  Act 
1848. — To  entitle  the  proprietor  of  a  book  or  pMod- 
ieal  to  maintain  an  artion  for  infringements  copy- 
right,  it  ia  neoeaaaiythat  the  entry  on  the  register 
at  Stationers'  Hall,  nnder  seet.  13  of  the  Copy- 
right Act  1812,  shonld  not  only  state  the  precise 
tiue  Of  the  work,  bnt  also  the  time  of  first  pnb- 
lieation."  It  is  not  sufficient  to  enter  the  month 
and  the  year  onl^;  bat  the  aotaal  day  of  the 
month  mnst  be  giren,  in  order  that  it  may  be 
faiowB  when  the  term  of  forty-two  years  "  from 
'Oie  first  pnblication,"  allowea  by  sect.  8  of  that 
atatnte  as  the  period  of  copyright,  oommenoed 
and  will  terminato.  To  entitle  the  pro|nrletor  of  a 
book  or  periodical  to  maintain  an  action  for  in- 
fringement of  copyright  in  reepeet  of  articles, 
repinrts,  or  other  oontribotions  supplied  to  him  by 
persons  employed  and  paid  by  him  for  that  pnr- 
poee,  he  most,  nnder  sect.  18  of  the  Act,  prove 
that  be  has  actnally  paid  for  such  articles,  reports, 
or  other  oontribntionB.  (Collingridga  v.  Em- 
mott.) _     _.     „.     ...     „.     

Drawing — Common  law  right  before  regis- 
tration —  Copies  made  before  and  sold  after 
registration. — The  plaintiifs  were  the  registered 
proprietors  of  a  certain  drawing.  Before  the 
re^tration  of  the  copyright,  the  defendant 
printed  certain  copies  of  ue  said  drawing  in 
Germany,  and  sent  them  to  England.  After 
legistmtion,  certain  of  the  copies  so  printed  and 
imported  into  England  before  registration  were 
sola  by  the  defendant.  Held,  that,  the  copies 
having  been  made  before  registration,  and  there 
being  no  copyright  at  common  law,  the  plaintiffs 
oonld  not  reooTer  penalties  or  damages  for  in- 
fringement of  copyright  under  23  &  26  Vict.  c.  68. 
(Ta&  and  Son*  «.  Priester.)    ...    _ 
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Jmisdiotion — Coroner  for  the  oonnt^ — Prison  for 
&B  county. — By  sect.  48  of  the  Prison  Act  1865 : 
"  It  shall  be  the  duty  of  the  coroner  having  jnria- 
diction  in  the  place  to  which  the  prison  belongs 
to  hold  an  inquest  on  the  body  of  every  prisoner 
who  may  die  within  the  prison."  By  sect.  57  of 
the  same  Act:  "Every  prison,  wheresoever 
■ititato,  shall  for  all  purposes  be  deemed  to  be 
within  the  limits  of  the  place  for  which  it  U  need 
as  a  prison."  By  sect.  30  of  the  Prison  Act  1877, 
^e  Beoretary  of  Stato  may  make  rules  as  to  the 
place  to  which  certain  prisons  are  to  be  considered 
to  belong,  bnt  nntil  snch  roles  are  made,  the 
transfer  nnder  this  Act  of  the  prisons  is  not  to 
afTect  the  jurisdiction  of  any  sheriff  or  coroner. 
By  sect.  171  of  the  Municipal  Corporations  Act 
1£82:  "The  oonncU  of  aborongh  .  .  .  shall 
appoint  a  fit  person  .  .  .  to  oe  coroner  ot  the 
borsogh :  and  theneeforth  no  person  other  than 
the  eoroner  so  appointed  shall  take  in  the  borough 
any  inquisition  belonging  to  the  office  of  coroner. 
By  sect.  228,  sub-sect.  4,  of  liie  same  Act :  "  Any 
goal  .  .  .  which  at  the  commencement  of  this 
•Act  is  parcel  of  a  oonntyshall  oontinue  to  be 
parcel  of  the  connty."  When  the  Prison  Act 
1865  came  into  operation,  Oxford  Castle,  which 
vras  situate  within  the  limits  of  the  city,  was  the 
pnson  for  the  county,  and  the  coroner  for  the 
connty  held  inqneste  on  prisoners  dying  there. 
At  that  time  there  was  a  separate  gaol  for  the 
city.  No  rule  was  made  as  to  Oxford  Castle  under 
sect.  30  of  the  Prison  Act  1877.  Held,  that  npon 
the  tme  oonstmotion  of  the  statutes,  the  coroner 
for  the  county  still  had  jurisdiction  to  hold 
inqneste  in  Oxford  Castle,  which  was  the  prison 
for  the  county, 'and  was  parcel  of  the  connty,  and 
not  in  the  d^.    (Beg. «.  Bobinaon.)     275 


C08TS. 
Less  than  201.  recovered  ia  action  of  contract  in 
Hi|^  Court — Power  of  judge  in  ehambers  to  grant 
coete  on  Higher  County  Conrt  scale — Sect.  5  of 
County  Court  Act  1867— Enle  12  of  Order  LXV.— 
In  an  action  of  contract  in  the  High  Court  to 
recover  tiie  sum  of  901.,  the  plaintiff  recovered  the 
sum  of  3i.  0«.  9d.,  and  a  judge  in  chambers,  thongh 
refusing  to  allow  the  plaintiffs'  costs  on  the  High 
Conrt  scale,  allowed  the  plaintiffs'  ooste  to  be 
taxed  on  the  Higher  County  Court  scale.  Held, 
that  the  order  was  bad,  as  the  judge  had  no  power 
to  allow  the  coste  on  the  Higher  Conniy  Court 
saaie.    (Neaves  and  another  v.  Spooner.)      ...pagt  879 

Befreahers  to  counsel — Power  of  taxing  master — 
Order  LXV.,  r.  27  (80)  (48).— An  action  was  heard 
befrae  the  Court  of  .^^ipeal  on  appeal  from  the 
Chancery  Division.  After  a  hearing  of  four  da^ 
tiM  appeal  was  dismissed  with  coete.  In  thsiz 
bin  of  coste  carried  in  for  texation  the  def endante' 
solicitors  included  refreshers  to  counsel  during 
the  hearing  in  the  Court  of  Appeal.  The  refreshen 
were  disallowed  by  the  texing  master  on  the  ground 
that  in  appeals  in  the  Court  of  Chancery  refrashers 
were,  under  the  old  practice,  never  allowed,  and 
that  by  the  present  rules  of  court  the  same  prac- 
tice must  prevail  in  the  case  of  appeals  from  the 
Chancery  Division.  Held,  that  the  texing  master 
was  wrong  in  thinking  he  had  no  power  to  allow 
the  refreshers ;  thatthecaseof  Svenrlienv.TVaUacs 
(53  L.  T.  Bep.  K.  S.  565 ;  16  Q.  B.  Div.  27)  showed 
that  snch  fees  were  allowed  in  appeals  from  the 
Qneen's  Bench  Division,  and  that  the  most  con- 
venient practice  ia,  that  the  same  rule  shonld 
apply  to  appeals  from  any  division  of  the  High 
Court  of  Justice.  (Easton  t>.  London  Joint  Stock 
Bank.)       „    876 

Shorthaad-writor's  notes  of  evidence — Objeotiona — 
Summons  to  vary — Delay— Solicitor  and  client. — 
An  action  was  bron^t  by  a  beneficiary  under  a 
will  against  trustees,  and  Bacon,  V.C.  dismissed 
the  action  witii  costs,  and  allowed  the  defendants 
their  "  coste,  charges,  and  expenses."  The  taxing 
master  then  disallowed  the  coste  of  the  shorthand- 
writer's  notes  of  the  evidence.  The  plaintiff 
appealed,  and  at  the  hearing  of  the  appeal  used 
fud  referred  to  the  sharthand-writBT's  notes.  The 
trustees  also  had  a  copy  of  the  notes,  but  were 
not  called  on.  Connsel  for  the  trnstees  asked  for 
the  coste  of  the  notes,  but  the  Lords  Justices 
refused  to  allow  them  as  party  and  party  coste 
against  the  appellant,  but  added :  "  It  may  be 
these  costs  are  inelnded  in  coste,  charges,  and 
expanses.  On  that  we  give  no  opinion.  The 
taxing  master  allowed  the  costs  of  uie  notes,  and 
the  pUinliS  took  six  objections,  whieh  were  over- 
ruled by  the  texing  master.  The  plaintiff  them 
took  out  a  snmmonb  to  vary  the  texing  master's 
oertificate.  At  the  hearing  of  the  summons, 
counsel  for  the  plaintiff  took  the  objection  that 
there  was  no  evidence  that  the  teustees  were 
liable  to  their  own  eolioitors  for  these  coste,  it 
having  been  decided  in  a  recent  case  that  a  soUoi- 
tor  could  not  claim  as  against  his  client  the  ooste 
of  shorthand  notes  unless  ho  had  made  it  clear  to 
his  client  that  they  are  in  the  nature  of  extra  ooste 
which  are  not  allowed  on  taxation.  This  point  was 
not  raised  in  the  written  objection.  Held,  that  it 
was  too  late  to  take  the  objection.  Ileld  also, 
that  the  disallowance  of  the  ooste  of  the  notea  by 
the  taxing  master,  when  taxing  the  coste  of  the 
trial  of  the  action  in  the  court  below,  did  not 
affect  the  question  as  to  their  allowance  in  taxing 
tiie  coste  of  the  appeal.  Held  further,  that  the 
use  of  the  notes  by  the  appellant  at  the  hearing 
of  the  appeal  was  conclusive  that  the  notes  were 
required  on  the  appeal,  and  that  the  taxing  master 
was  right  in  allowing  them.  Summons  dismissed 
with  costs.  (BeNation;  Nation  v.  Hamilton.)      ...  648 

Taxation — New  trustees — Coste  preliminary  to  ap- 
pointment—Coste  of  old  trustees — Coste  of  donee 
of  power. — In  a  partition  action  an  order  waa 
made  directing  the  taxation  of  the  ooste  of  tha 
parties,  including  in  the  ooste  of  the  defendant*, 

Jigitized  by  VjOOQ IC 


lii— Index.] 


THE  LAW  TIMES. 


[April  7,  1888. 


SUBJECTS   0?  CASES. 


the  trastees,  "  one  moiety  of  any  oo'ats,  charges, 
and  expenses  properly  inoorred  by  them  as 
trastees  of  the  will  of  the  testator  beyond  their 
costs"  of  the  action.  The  taxing  master  dis- 
allowed the  costs  of  former  trastees,  who  were 
dead,  paid  to  the  exeontor  of  the  gnrrlTor  in  con- 
sideration of  Mb  nransferrinsr  the  tmst  property, 
also  costs  of  examining  into  the  state  of  the  tmst 
property,  and  the  validity  of  the  power,  before  the 
i^pointment,  also  coats  of  the  donee  of  the  power 
in  appointing.  On  Rnnunons  to  review  taxati  on  : 
Held  that  the  trustees  were  bonnd  to  pay  the 
costs  of  the  old  tmstees  properly  incnrrod  ;  that 
the  bnrden  of  proof  that  the  payments  were 
wrong  lay  on  the  objectors.  Held,  also,  that  it 
was  not  only  the  right^  but  the  dniy,  of  the  new 
tmstees  to  see  what  the  estate  consisted  of  and 
that  the  power  was  properly  exercised ;  also  that 
they  were  entitled  to  the  costs  of  the  donee  of  the 
power  which  they  had  paid.  The  tmstees  were 
therefore  on  principle  entitled  to  the  costs  dis- 
i^owed,  subject  to  the  discretion  of  the  taxing 
master  as  to  items :  bat  having  failed  on  another 
objection,  no  costs  of  the  snmmons  were  allowed. 
(Harvey  v.  Oliver.)     page  239 

COUNSEL. 
Authority  of — Settlement  of  action — ^Absence  of 
party — Bopndiation — New  trial. — ^An  action  for 
malicions  prosecution  was  settled  by  connsel  in  the 
ooarse  of  the  trial  upon  the  terms  that  there 
should  be  a  verdict  for  the  plaintiffs  for  3S01.,  and 
that  all  imputations  should  be  withdrawn.  The 
defendant  was  not  present  when  the  settlement 
was  arrived  at ;  and  upon  coming  to  the  court  an 
hoar  later  he  repudiated  it.  Held,  that  the  client 
hands  over  to  the  advocate  complete  control  over 
the  oondnct  of  the  cause  in  court ;  that  settling 
the  action  is  part  of  the  conduct  of  the  cause ; 
and  that  the  defendant  was  consequently  bound 
by  the  settlement  in  question.  (Matthews  and 
Wife  «.  Munster.) 922 

COUNTY  COURTS. 

Appeal — Agriealtnral  Holdings  Act  1883 — County 
Courts  Act  1867. — An  appeal  list  from  a  deci- 
sion of  a  County  Court  judge  in  the  mabter 
of  a  dispute  heard  and  determined  by  him 
under  the  46th  section  of  the  Agriealtnral  Hold- 
ings Act  1883,  under  the  general  powers  of  appeal 
contained  in  the  13th  section  of  the  County  Courts 
Act  1867.     (Hanmer  and  another  v.  King.)    367 

County  Court  judgments  —  Interest  — 14  2  Vict, 
c.  110,  B.  17—9  A  10  Vict.  c.  95.— County  Court 
jadgment  debts  do  not  carry  interest.  (Beg.  v. 
The  County  Court  Judge  of  Essex.) 643 

Jurisdiction — Bemitted  action — Claim  exceeding 50t. 
— ^Beduoed  to  a  sum  less  than  501.  by  admitted 
counter-claim  —  County  Courts  Act  1856. — The 
plaintiff  brought  an  action  in  the  High  Coart,  in 
which  he  claimed  2201.  due  to  him  as  outgoing 
tenant.  The  defendant  denied  liability  on  the 
daim,  and  counter-claimed  203{.  for  rent.  The 
plaintiff  by  his  reply  admitted  his  liability  on  the 
oounter-claim.  Upon  an  appeal  from  an  order 
remitting  the  action  for  trial  to  the  County  Court : 
Held,  that,  inasmuch  as  the  amount  claimed  was 
reduced  to  a  snm  less  than  501.  by  reason  of  the 
admitted  counter-claim,  the  case  came  within  the 
meaning  of  sect.  26  of  the  County  Court  Act  1856, 
amd  therefore  that  it  had  been  properly  remitted 
to  the  County  Court  for  trial.    (Lewis  v.  Ijewis.)  715 

Practice — Interpleader  — Appeal  —  Action — Amount 
not  exceeding  20{.— Leave  to  appeal. — ^Where,  in 
interpleader  proceedings  in  the  County  Court, 
the  money  claimed,  or  the  value  of  the  ^oods  or 
chattels  claimed,  or  the  proceeds  thereof,  is  under 
202.,  the  judgment  of  the  County  Court  judge  is 
final  and  conclnsive  on  the  ground  that  an  inter- 
pleader proceeding  is  not  an  action  within  sect.  13 
of  30  A  31  Vict.  c.  142,  so  as  to  give  the  County 
Court  judge  before  whom  it  is  taken  jurisdiction 
to  grant  leave  to  appeal  in  such  a  case.  (Collis  v. 
Lewis ;  Claridge,  Cliuinant.)      716 


CBIMINAL  LAW. 
Customs  and  Inland  Revenue  Act  1885— Exoiaa — 
Beer— Dilution  of — Adding  weak  beer  to  strong 
beer.— The  appellant  was  a  retail  dealer  in  beer, 
and  had  in  nis  cellar  a  puncheon  containing 
seventy-two  gallons  of  beer  puxohased  of  Barclay 
and  Co.,  and  a  barrel  of  snuui  beer  purchased  of 
another  brewer.  Barclay's  beer  contained  lO'SO 
of  proof  spirit,  and  the  other  beer  contained  4*62 
of  proof  spirit.  The  appellant  took  nineteen  sad 
a  half  gallons  out  of  Barclay's  puncheon,  and 
took  eighteen  gallons  of  the  anull  beer  and  poured 
them  with  a  gallon  of  finings  into  the  puncheon 
of  Barclay's  beer.  The  beer  in  the  puncheon 
then  contained  8'56  of  proof  spirit.  Tne  appel- 
lant was  prosecuted  for  diluting  the  beer  under 
sect.  8  (2)  of  48  A  49  Vict.  c.  51,  which  provides 
that,  *'  a  dealer  in  or  retailer  of  beer  snail  not 
adulterate  or  dilute  beer,  or  add  any  matter  or 
thing  thereto  (except  finings  for  the  purpose  of 
clarification),  and  any  beer  found  to  be  adulte- 
rated or  diluted,  or  mixed  with  any  matter  or 
thing  (except  finings)  in  the  possession  of  a 
dealer  in  or  retailer  of  beer  shall  be  forfeited, 
and  he  shall  incur  a  fine  of  fifty  pounds."  The 
i^pellant  was  convicted,  and  appealed  by  way  of 
a  case  stated.  Held,  on  appeal,  that  the  convic- 
tion was  right,  and  that  the  adding  of  the  weak 
beer  to  the  strong  was  a  dilation  of  the  latter 
within  the  meaning  of  sub-sect.  2  of  sect.  8  of 
the  Customs  and  Inland  Bevenue  Act  1885. 
(Crofts,  app.,  V.  Taylor,  resp.) .page  810 

False  pretences— Word  competition — Advertisement 
containing  false  statement  of  fact. — The  following 
advertisement  was  inserted  by  the  prisoner  in  a 
.  newspaper,  viz. :  "  Bamardo. — 21.,  11.,  10a.,  for 
most  words  from  Bamardo.  No  single  letters  to 
be  used.  All  others  in  heavy  black  typ^  from 
Nuttall'B  1886  Diet.  Proceeds  to  go  to  Dr. 
Baomardo's  Home  for  Destitute  Children.  Alpha- 
betical lists,  with  Is.  3<i.,  to  Bev.  A.  Bnent, 
Holt,  Trowbrid^,  Wilts,  by  March  5.  Beault 
8th."  No  such  person  as  the  Bev.  A.  Brient 
existed  at  the  address  given,  and  sums  of  money 
wnioh  certain  persons  were  induced  to  send  in  the 
belief  that  a  bond  fide  competition  was  indicated 
by  the  advertisement,  were  received  and  appro- 
priated by  the  prisoner.  Held,  that  the  adver- 
tisement was  capable  of  the  construction  put  upon 
it  in  the  indictment;  that  it  was  intended  to 
convey  the  impression  that  there  was  a  person 
named  A.  Brient  living  at  Holt,  Trowbridge,  in 
the  county  of  Wilts,  who  was  a  minister  oi  reli- 
gion, and  that  he  had  instituted  a  bond  fide 
competition,  and  had  made  arrangements  to  pre- 
sent prizes  to  the  suooesBful  competitors,  and  to 
give  the  proceeds  derived  from  the  entrance  fees 
of  competitors,  after  deducting  the  prizes,  to  a 
charitable  institution ;  and  that  it  was  a  question 
for  the  jary  whether  the  persons  who  had  sent  the 
moneys,  with  the  obtaining  which  the  prisoner 
was  charged,  had  sent  them  acting  under  that 
impression.    (Beg.  v.  Bandell.) 718 

Jurisdiction  of  justices — Justices  of  one  petty  sm- 
aional  division  trying  offence  committed  in 
another  division  of  same  county. — The  jurisdio- 
tion  of  justices  to  hear  charges  of  indictable 
offences  committed  within  the  county  for  which 
they  are  appointed,  and  to  commit  tne  offenders 
for  trial,  is  not  restricted  by  9  Geo.  4,  o.  43,  s.  6, 
to  offences  committed  within  or  near  to  the  patty  • 
sessional  division  in  and  for  which  such  justioea 
of  the  peace  usually  act.    (Beg.  v.  Beckley  and 

others.)      718 

Larceny — Taking  invito  domino — ^Bet  with  welsher 
— Property  in  money  deposited — Larceny  by  trick. 
— ^Where  money  is  deposited  by  a  person  upon 
making  a  bet  with  another,  and  the  person  who 
received  the  money  is  charged  with  stealing  it,  it 
is  a  question  for  the  jury  whether,  at  the  time  the 
money  was  deposited,  there  was  an  intention  on 
the  part  of  the  receiver  not  to  return  such  money 
I  to  the  person  who  made  the  bet  whatever  the 
I      result  of  the  subject-matter  of  the  bet  might  be  ; 
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and  if  the  jniy  tie  satisfied  that  there  was  snoh  an 
bitention  on  the  part  of  the  reoeiTer,  they  will  be 
jnatified  in  oonvioting^  him  of  larceny.  For, 
altfaon^h  the  owner  of  the  money  TMnntarily 
parted  with  ita  possession,  the  property  in  the 
money  did  not  pass,  he  harini^Jonly  handed  it  orer 
on  the  assumption  that  the  transaction  was  a  6on<l 
fid»  bet,  and  never  having  intended  to  part  with 
the  proper^  in  it  except  in  the  case  of  his  losincr 
the  bet.    (Beg.  v.  Backmaster.)       poye  720 

Practice  —  Indictment  —  Amendment  —  Charge  of 
neglect  of  statutory  duty— Omission  of  words 
"  against  the  form  of  the  statnte,  Ac." — Judgment 
non  obttartie  veredicto — Highway — Indictment 
for  non-re^ir  —  Liability  of  urban  sanitary 
authority— Highway  Act  183S-The  Public  Health 
Aet  1875. — Wnere  an  indictment  charging  the 
neglect  of  a  statutory  duty  omits  to  conclude  with 
the  words  "against  the  form  of  the  statute,"  it 
is  bad,  and  the  defendant  will  be  entitled  to 
judgment  non  obtiante  veredicto.  Neither  the 
Public  Health  Act  1875,  nor  anj  of  the  exist- 
ing Acts,  render  an  urban  sanitary  anthori^ 
indictable  at  common  law  for  neglecting  the 
duties  conferred  upon  them  eilher  as  surveyors 
of  the  highways  or  as  inhabitants  in  vestry 
assembled,  (fiieg.  v.  The  Mayor  and  Corporation 
of  Poole.) 485 

Wilful  or  malicious  damage  to  real  property — Pick- 
ing  mushrooms — Malicious  Injnries  to  Property 
Act  1861. — The  appellant  was  the  occupier  of  an 
nnooltivated  field  in  which  mushrooms  grew  in  a 
wild  state.  The  mushrooms  which  grew  in  the 
said  field  were  a  source  of  profit  to  the  appellant. 
The  respondent  gathered  mushrooms  to  the  value 
of  2f .  in  the  said  field,  but  otherwise  did  no 
damage  or  injury.  The  appellant  having  there- 
upon taken  out  a  summons  against  the  respon- 
dent under  sect.  52  of  the  Auilicious  Injuries  to 
Property  Act  1861 :  Held,  that  no  actual  damage 
to  the  realty  itself  having  been  proved,  no  offence 
had  been  committed  by  the  respondent  within  the 
meaning  of  sect.  52  of  the  said  Act,  (Gardner, 
app.,  V.  Mansoridge,  resp.) 265 

CUSTOMS  ANNUITY  AND  BENEVOLENT  FUND 

Will  of  subscriber  not  referring  to  the  fond — 
Lunacy  of  subscriber — Nomination  by  court  for 
benefit  of  legatees — 56  Geo.  3,  c.  Ixxiii. — The 
Customs  Annuity  and  Benevolent  Fund  was 
established  in  1816  by  the  Act  56  Geo.  8,  o.  Ixxiii,, 
for  the  benefit  of  the  widows  and  children  or  other 
relatives  of  persons  employed  in  the  Customs 
Department,  and  rules  were  from  time  to  time 
made  by  an  organising  committee  under  the  pro- 
visions of  the  Act.  it  was  provided  by  sect.  9  of 
the  Act  and  by  the  rules,  that  the  directors  of  the 
fnnd  might  admit  nominees  of  subscribers,  who 
need  not  be  relatives,  to  the  benefit  of  the  sums 
assured.  H.,  who  was  illegitimate,  and  was  never 
married,  efFected  an  assurance  with  the  fund  in 
18SS7.  In  1834  he  went  to  Scotland,  and  shortly 
afterwards  became  insane.  He  never  recovered 
sanity,  and  passed  the  rest  of  his  life  in  a  lunatic 
asylum  in  Scotland.  Before  he  became  insane  he 
made  a  will,  which  did  not  expressly  refer  to  the 
insniance.  A  curator  bonie  of  H.'s  property  waa 
appointed  by  the  Court  of  Session,  who  kept  up 
the  payments  onH.'sinsurance.  In  1841  the  then 
curator  was  appointed  by  the  Court  of  Session 
nominee  of  H.  for  the  behoof  of  the  legatees  under 
his  will,  and  he  was  formally  admitted  as  nominee 
by  the  directors  of  the  fond.  The  plaintiff  was 
subsequently  appointed  curator,  and  was  admitted 
by  the  directors  as  nominee  in  the  place  of  the 
former  curator,  and  on  the  death  of  H.  called  on 
the  directors  to  pay  him  the  sums  insured  and 
bonuses.  Held,  that  it  was  not  necessary  thattite 
person  nominated  should  take  beneficially,  and 
that,  though  the  directors  oould  not  be  forced  to 
•ooept  a  nominee,  yet  having  acoejpted  him,  they 
ware  notnow  justified  in  resisting  his  claim.  But 
'Uie  nomination  having  been  for  the  benefit  of  the 
legatees,  he  oould  only  recover  to  the  extent  of  the 


benefits  given  by  the  will  to  the  legatees.    (Un 
hart  V.  Bntterftud.)       pageS 
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DEBTOES  ACT  1869. 

Attachment — Defaulting  trustee — Application  for 
writ  by  person  not  in  position  of  cettui  que  truat, — 
The  special  remedy  afforded  by  the  Debtors  Act 
1869,  in  respect  of  default  in  payment  by  a  trustee, 
is  a  remedy  intended  to  be  given  only  as  between 
trustee  and  cattuii  qva  truat,  and  is  not  a  remedy 
for  a  mere  creditor,  where  the  person  against 
whom  the  remedy  is  sought  to  be  asserted  is  not 
a  trustee  for  such  creditor.  (Bs  Firmin  ;  The 
London  and  County  Banking  Company  Limited  v. 
Firmin.)    45 

Married  Women's  Property  Aet  1882,  s.  1,  snh- 
sect.  2— New  right  of   action — ^Bemedy  against 

3iecifia  property — Remedy  against  person  ex- 
uded —  Form  of  judgment  against  married 
woman. — A  judgment  obtained  against  a  married 
woman,  under  sect.*  1,  sub-sect.  2,  of  the  Married 
Women's  Property  Act  1882,  cannot  be  enforced 
by  committal  under  sect.  5  of  the  Debtors  Act 
1869,  although  she  has  separate  property  avail- 
able for  payment  and'  refuses  to  pay.  (Scott  v. 
Morley.)      .    919 

DEED. 
Constmotion— Inconsistency  between  recitals  and 
operative  part  —  General  words.  —  A  marriage 
settiement  contained  a  recital  that  the  land 
intended  to  be  dealt  with  was  subject  to  a  certain 
charge,  and  to  a  term  of  1500  years.  The  opera- 
tive part  of  the  deed  referred  to  a  schedule  in 
which  certain  lands  situate  in  four  townships  in 
tiie  oonnty  of  Durham,  and  subject  to  this  charge, 
were  particularly  described.  The  operative  part 
also  contained  general  words  referring  to  all  other 
lands  belonging  to  the  settlor  in  these  townships. 
The  settlor  at  the  time  of  the  settlement  was  entitled 
to  other  lands  in  two  of  these  townships  of  about 
the  same  value  as  the  scheduled  property,  but 
subject  to  a  different  set  of  charges  to  those  men- 
tioned in  the  recitals.  Held,  that  thesj  last  lands 
did  not  pass  by  the  deed,  and  that  the  operation 
of  the  general  words  was  confined  to  the  lands 
which  were  subject  to  the  charges  mentioned  in 
the  recitals.  (Re  Earl  of  Durhiun ;  Earl  Grey  v. 
Earl  of  Durham.)    164 

DEB  STANDAKD  EESTOEA-ndN  ACT  1851. 
Lands  Improvement  Acts  1853  and  1855 — Statutory 
corporation — Limited  borrowing  powers — Charge 
on  land — Eridence  of  validity  of  charge. — The 
Lands  Improvement  Company's  Acts  do  not 
authorise  a  charge  under  the  Acts  on  lands  of  a 
statutory  corporation  when  the  corporation  has 
already  exercised  to  the  full  its  statutory  borrow- 
ing power.  Sect.  53  of  the  Lands  Improvement 
Company's  Act  1853,  as  to  the  execution  ot  a 
charge  thereunder  being  conclusive  evidence  of 
its  validity,  refers  to  the  formalities  of  the  Act, 
and  does  not  render  a  charge  valid  when  the 
owner  of  the  land  attempted  to  be  charged  is  pro- 
hibited by  statute  from  borrowing.  (Baroness 
Wenlock  ti.  The  Biver  Dee  Company  and  the 
Lands  Improvement  Company.) 401 

DIVORCE. 

Guilty  wife — Separate  property — Wife  ordered  to 
pay  costs  of  suit. — Whenever  a  wife,  who  has  had 
a  decree  niri  pronounced  against  her  on  the  ground 
of  her  adultery,  is  proved  to  be  absolutely  pos- 
sessed of  separate  property,  the  court  will  not 
only  refnse  her  the  usual  order  for  wife's  costs, 
but  will,  upon  the  petitioner's  application,  make 
an  order  against  her  that  she  pay  the  costs  of 
snit.    (Millward  v.  Millward  and  Andrews.) 569 

Htuband's  petition — Conduct  conducing  to  adultery 
of  wife  —  Neglect  —  Discretionary  bar — Decree 
refused. — The  grossest  intemperance  and  violence 
of  temper  on  the  part  of  a  wife  do  not  justify  a 
husband  in  leaving  her  and  not  troubling  as  to 
how  she  may  be  living  s  and  neglect  jon  the  part  of 
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a  Imaband  nnder  sneh  aronmstanoes  will  be  a 
sniBcient  reason  for  the  court,  in  the  exercise  of 
its  discretion,  to  withhold  a  decree,  which  he 
wonld  otherwise  be  entitled  to  on  the  e^ronnd  of 
his  wife's  adnlte^.  Heyes  (otherwise  Heys)  r. 
HcTes  (otherwise  Heys)  and  Mason.       ._     —page  815 

Husband's  petition — Plea  of  desertion  set  up  by  wife 
— Coonter-olaim — Deed  of  separation — No  ooTe- 
-nant  to  oondone  or  not  to  sne — Jndicial  separa- 
tion.7-A  hnsband  sued  for  a  divorce  on  the  , 
ground  of  his  wife's  adultery.  His  wife  denied 
the  adultery,  counter  -  charged  desertion,  and 
prayed  for  a  judicial  separation  and  the  custody 
of  the  yonn^st  child.  The  hnsband  left  his  wife 
in  Sec.  1^,  and  a  deed  of  separation  was  exe- 
cuted in  Jan.  18B7,  but  the  deed  contained  no 
agreement  to  condone  past  offences,  and  no  oore- 
nant  not  to  sue.  The  jury  found  for  the  wife  on 
all  the  issues,  but  the  case  stood  over  for  argrnment 
as  to  the  effect  of  the  deed  upon  the  wife's  claim. 
Held,  that  the  deed  was  no  bar,  and  that  she  was 
enlatled  to  a  decree  of  jndicial  separation  on  the 
gfronnd  of  desertion.  (Moore  r.  Moore,  Chadwick, 
and  Griffiths.) 568 

Permanent  maintenance — ^Variation  of  setQements 
— ^Berersionary  interests  of  hnsband  and  wife — 
Befnsal  to  insert  dum  tola  et  casta  clause — 
Divorce  Act  (20  &  21  Vict.  c.  85),  s.  32.— 
Beversionary  interests  will  not  be  taken  into 
account  by  the  court  in  allotting  permanent  maiii- 
tenance,  nnless  there  are  speoal  reasons  for  the 
contrary,  as,  for  example,  in  a  case  where  it  would 
be  otherwise  impraotieable  to  aeonre  a  ptOTinon 
for  the  wife.    (Harrieon  v.  Harrison.)    119 

Petitioner's  adultery— Discretion  of  court — Befnaal 
of  decree — Damages — Costa. — In  a  snit  by  the  hus- 
band for  a  dissolution  of  his  znarria^  on  the 
ground  of  his  wife's  adoltery  with  the  co-respon- 
dent, the  juryk  found  that  the  respondent  and  co- 
respondent had  committed  adultery  toother,  and 
assessed  the  damages  at  3001.  The  petitioner  him- 
self admitted  having  committed  adultery  some 
years  before  with  a  servant  in  his  employ.  Aewife 
had  condoned  this,  and  lived  with  her  husband  for 
some  jears  afterwards.  Held,  that  the  court,  in 
its  discretion,  should  refuse  to  dissolve  the 
marriage.  Held,  that  the  damages  fell  with  tiiis 
refusal.    (Story  v.  Story  and  O'Connor.)      536 

Pleading — (general  allegation  of  omeltj^. — Evidence 
as  an  act  of  actual  violence  is  inadmissible  at  the 
trial  where  only  general  allegations  of  cruelty 
have  been  alleged  in  the  petition,  and  where  no 
Older  for  particulars  has  been  made.  (Brook  r. 
Brook.)      425 

Tariation  of  settlements — Agreement  of  the  parties 
to  terms  of  registrar's  report  —  Objection  by 
trustees — Befa9al  of  court  to  confirm  registrar^ 
report,  recommending  division  of  corpus  of  settled 
funds. — ^A  hnsband,  by  a  post-nuptial  settlement, 
assigned  oertain  property  to  trustees,  on  trusts  to 
pay  the  income  to  himself  for  his  life  or  untU 
f orfeitoie,  then  to  his  wife  for  her  life,  but  during 
coverture  for  her  separate  use,  and  after  her 
death  and  in  default  of  issue,  if  petitioner  should 
die  without  having  forfeited  his  interest,  upon 
trust  for  such  persons  as  wonld  be  entitled  upon 
an  intestacy ;  but,  in  the  event  of  the  husband 
forfeiting  ms  interest,  upon  tmst,  after  such 
forfeiture,  at  the  absolute  discretion  of  the 
trustees  to  pay  the  income,  or  any  part  thereof, 
and  without  anticipation,  towards  the  main- 
tenance of  the  hnsband  and  any  future  wife  of  his, 
and  any  issue  by  her.  Three  years  after  execut- 
ing this  settlement  the  husband  became  bankrupt, 
and  thereby  incurred  a  forfeiture  of  his  interest, 
and  a  compromise  was  effected,  with  the  sanction 
of  the  Chancery  iDivision,  by  which  a  portion  of 
the  settled  fund  -vas  assigned  to  the  trustee 
appointed  nnder  his  bankruptcy,  and  his  remain- 
ing interest  was  assigned  to  the  trustees  of  the 
settlement.  The  marriage  was  subsequently  dis- 
solved on  the  ground  of  the  wife's  misconduct, 
and  a  petition  for  variation  of  settlements  was 
presented,  whereupon  the  registrar  recommended 


that  the  tmata  of  the  settlement  ihonld  be  eztdB. 
grushed,  and  that  Beven-twelftha  of  the  oorpos  of 
the  fund  shoiUd  be  paid  to  the  hnsband,  and  tlia 
remaining  five-tw^ftha  to  the  wife.  To  this  pro- 
poeitionDoth  the  husband  aad  wife  agreed,  but, 
upon  tiie  objection  of  the  trustees,  the  Conrt 
refnsed  to  confirm  the  report,  or  to  allow  the 
corpns  of  the  fund  to  be  divided,  bat  ordered  that 
five-twelfths  of  the  inoome  arising  therefrom 
shoold  be  paid  to  the  wife,  and  tliat  in  all  other 
particulars  the  teusts  of  the  settlement  should 
stand.    (Smitih  V.  Smith  and  Qravas.)    pa^e  375 

Variation  of  settlements — ^Evidence — ^Le^timaery^  of 
ianw. — A  decree  for  dissolutioB  of  mamage  having 
been  pronounced  on  the  gronnd  of  ue  wife's 
adnltcsy,  the  Court,  upon  a  jietition  to  vary  settle- 
ments, defined  to  allow  any  question  to  be  raised 
npon  the  legitimacy  of  a  (»uld  of  the  respondent 
bom  after  tiie  date  of  the  decree  nut,  but  before 
such  decree  was  made  abaolate,  and  fourteen 
mcmtlu  after  the  husband  last  hstd  aooeas  to  Us 
wife.    (Pryor  v.  Fryor  and  Shelford.)    583 

Wife's  petition — Dismissal — Befnsal  of  wife's  costs. 
— At  the  beefing  of  a  suit  for  divorce  preferred  by 
the  wife,  the  charges  of  cruelty  were  withdrawn, 
and  those  of  adoltery  were  found  to  be  not  proved, 
the  petition  being  accordingly  dismissed.  The 
qoasnon  as  to  the  wife's  oosts  was  reserved  for 
farther  argument.  No  order  bad  been  made  upon 
the  husband  to  secure  any  sum  for  his  wife's  costs. 
The  Court,  after  hearing  oounael  for  both  the 
parties,  refused  to  order  the  raroondent  to 
pay  tiie  costs  of  the  petitioner.  C">on>p8on  «. 
TluMBpson.)      .„    _    _    ...    _.    ...    ...  374 
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DOMICIIiE. 

Domiane  of  choice — Abandonment — Intention  — 
Bevival  of  domlcUe  of  origin. — Where  a  domieila 
of  choice  has  been  aoqnired  it  is  not  sufficient,  in 
order  to  lose  it  and  revive  the  domicile  of  origin, 
that  the  person  shall  form  an  intention  of  leaving 
the  domicile  of  choice,  but  he  must  actually  leave 
it  with  the  intention  of  leaving  it  permanantiy. 
(B«  Marrett ;  Chalmers  e.  Wingfleld.)    

Length  of  residence — ^Illegitimate  bom  children — 
Smbeequent  marriage— Poreign  nationality. — T., 
a  German  by  birth,  came  to  tSogland  in  1734,  and 
remained  there,  carrying  on  business,  till  1779. 
Soon  after  coming  to  England  he  lived  with  P.  as 
his  wife,  and  by  ner  had  three  children,  bom  in 
1741,  1745,  and  1747.  In  1740  he  married  W.,  and 
by  her  had  one  child,  G.  W.  died  in  1752,  and  in 
1755  he  married  P.,  and  by  her  had  four  more 
children.  In  1774  he  presented  a  petition  to  the 
Council  of  Geneva,  which  he  described  as  "  his 
native  country,"  seeking  to  establish  the  legiti- 
macy in  (Geneva  of  his  three  children  by  P.  bom 
before  marriage,  by  reason  of  his  snbseqaent 
marriage  with  her,  and  the  Council  made  an  order 
accordingly.  A  daughter  of  G.  had  died  intestate 
a  domiciled  Englishwoman,  and  it  became 
necessary  to  ascertain  who  were  her  next  of  kin, 
aai  the  question  was,  whether  tiie  children  of  T. 
by  P.  bom  before  marriage  were  legitimate  or  not. 
Held,  that  T.  had  in  1744  acquired  an  English 
domicile,  and  the  legitimacy  of  his  children  by  P. 
must  be  determined  according  to  the  law  of  the 
iflace  where  their  parents  were  domiciled  at  their 
birth,  i.e.,  !&igl»nd,  and  that  those  bom  before 
marriage  were,  therefore,  not  legitimate.  (As 
Grove;  Vancher  v.  The  Solicitor  to  the  Treasury.)  795 

ELECnON  LAW. 
Iioeal  board  of  health  election— Illegal  practioe— 
Pkbrioating  voting  pi^Mr — Falsely  assuming  to 
act  on  behalf  or  as  agent  of  voter. — ^The  respon- 
dent, a  candidate  at  an  election  for  members  of  » 
loeal  board  of  health,  called  at  the  house  of  a 
voter  to  whom  a  voting  paper  had  been  sent,  and 
asked  her  how  she  intnided  to  vote,  and  to  hand 
him  the  voting  vupet,  which  she  did.  He  then 
inqnired  if  she  knew  bow  to  flU  it  m,  and  she 
replied  in  the  affirmative.  The  respondent  there- 
npon,  withoat  any  aathority,  eznreas  or  impUed 
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from  the  Toter,  wrote  in  pencil  the  initials  of  the 
Toter  against  his  own  name.  The  voter  objected 
to  his  doing  so.  The  respondent  loft  the  voting 
paper  with  the  Totez,  with  her  initials  so  written 
by  him  against  his  own  name,  bnt  with  no  other 
marknponit.  The  voter  snbseqnentlystmok  out 
the  initials  so  written  by  the  respondent,  and 
placed  her  initials  against  the  names  of  three 
other  candidates,  and  signed  her  own  name  to  the 
Toting  paper.  It  was  fonnd  that  the  respondent 
ao  penoiUed  the  initials  of  the  voter  with  the  in- 
tent of  indicating  on  her  behalf  that  sh4  intended 
to  Tote  for  him,  and  of  indncing  and  proonring  her 
to  vote  for  him.  The  respondent  was  snooessfnl 
at  the  poll.  A  petition  was  lodged  against  his 
retam.  on  the  ground  of  illeg&I  practices,  (tn^er 
alia)  of  fabricating  in  whole  or  in  part  a  voting 
paper,  and  of  falsely  asraming  to  act  in  the  name 
or  om  behalf  of  a  voter.  Held,  that  the  act  of  the 
>«Bpondent  did  not  amonnt  to  a  fabrication  in 
whole  or  in  part  of  the  voting  paper,  nor  to  falsely 
•Hanmin^  to  act  in  the  name  or  on  behalf  of  the 
Toter,  within  the  meaning  of  rale  69  of  sched.  2, 
part  1,  of  tiie  PabUc  Health  Act  1875.  (Ba  The 
Election  Petition  from  Knighton  Local  Qovemment 
District;  Ooagh,  pet.,  v.  Mnrdoch,resp.)  ...  pagt  808 

Mnnidpal  election  —  Election  of  aldermen  —  Ont- 
going  alderman  elected  mayor — Bight  of  outgoing 
alderman,  being  mayor-elect,  to  vote,  after  snb- 
Bcribing  the  declaration,  and  taking  the  chair  aa 
mayor — Municipal  Corporations  Act  1882. — At  an 
election  of  aldermen,  held  under  the  Municipal 
Corporations  Act  1882,  an  outgoing  alderman,  who 
bad  previously,  and  at  the  same  meeting,  been 
elected  nu»or,  and  had  made  and  snbscrioed  the 
reqmied  declaraiion,  and  had  taken  the  chair 
at  such  meeting,  voted  in  the  election  of  aldermen. 
Such  vote  was  given  before  the  counting  of  the 
Totes,  and  not  as  a  casting  vote.  Excluding  such 
▼ote,  the  number  of  votes  for  all  the  caniSdatea 
was  equal.  Held,  that  the  election  was  invalid, 
on  the  ground  that  the  vote  given  by  the  chair- 
man was  void,  as  being  against  the  provisions  of 
rob-sect.  3  of  sect.  60  of  uie  Act,  which  provides 
that  an  outgoing  alderman,  although  mayor-elect, 
shall  not  vote.  (Hounsell  and  others,  pets.,  v. 
Suttill  and  others,  reaps.) „  102 

Paf  liamentary  election — Betuming  officer's  charges. 
— Services  or  expenses,  if  within  the  maximum 
amounts  allowed,  and  of  one  of  the  kinds  men- 
tioned in  the  first  sohedvle  to  the  Parliamentary 
Elections  (Betuming  Officers)  Act  1875,  reason- 
ably rendered  or  inoorred  by  the  retamingr 
oiBoer  in  a  parliamentary  election,  and  dnlr 
▼oncbed,  are  payable  by  the  candidates,  althongn 
the^  may  not  come  within  the  exaot  verbal  de- 
aenption  given  in  the  said  schedule,  or  may  be 
clasaed  or  charged  for  under  a  wrong  heading. 
If  a  claim,  detailed  particulars  of  which  have 
been  sent  in  to  the  under-sheriff,  has  been  duly 
paid  by  him  for  and  as  the  agent  of  the  returning 
officer,  the  mere  fact  that  no  detailed  account  <M 
the  particulars  in  writing  of  such  claims  Iiad  been 
aent  in  to  the  returning  officer  himself  by  the 
under-sheriff  within  fourteen  days  of  the  return, 
doea  not  ipto  facto  cause  the  returning  officer  to 
lose  the  Tight  of  charging  t.he  candidates  in  re- 
q>ect  of  such  daim^  wiuiin  the  meaning  of  sects.  4 
and  5  of  the  PUbamentary  Election  (Betuming 
Officers)  Act  1875.  (Bs  A  Parliamentarv  Election 
for  the  Bouth-Eastem  Division  of  Essex;  £e 
parfe  The  Betnming  Officer.)    lOi 

EMPLOTEES'  LIABILITT  ACT. 

Driver  of  tram  oar — "  Workman."— The  driver  of  a 
tram  car  (not  being  a  person  "  engaged  in  mannsj 
labour  within  sect.  10  of  the  Employers  and  Work- 
men Act  1875)  cannot  recover  compensation  under 
the  Employers'  Liability  Act.  (Cook  v.  North 
Uetropolitan  Tramways  Company.) i76 

Volenti  nonJU  injuria — Contributory  negligence — 
Defect  in  condition  of  works, — ^The  ]£nployera' 
Idability  Aet  1880  removes  snne  of  those  oDstaclea 
to  a  workaaa'a  right  to  aae  liia  employer  whioh 


had  previously  been  held  to  arise  out  of  the 
relation  of  master  and  servant ;  but  it  gives  the 
workman  no  rights  which  did  not  previously  exist 
in  the  case  of  other  persons.  The  defence  which 
rests  on  the  doctrine  Volenti  non  fit  injuria,  and 
the  defence  of  contributory  negligence,  are  both 
left  open  to  an  employer  by  that  Act.  The  occu- 
pier of  premises  which  have  an  element  of  danger 
upon  them  that  is  not  unlawful  in  itseU  has  no 
duty  towards  any  person  who  is  cognisant  of  the 
full  extent  of  the  danger,  and  volnntarUy  runs  the 
risk  of  it  (Lord  Esher,  M.B.  dissentiente).  Per 
Lord  Esher,  M.B. :  The  plaintiff's  knowledge  of 
the  danger  does  not  absolve  the  occupier  from  the 
dut^  of  taking  reasonable  care  to  protect  him 
agamst  it,  and  it  is  for  the  jury  to  say  whether 
such  knowledge  amounts,  in  the  case  before 
them,  to  contributory  negligence.  (Thomas  v. 
Quartermaine.)       page  537 

ESTOPPEL. 
Negligent  misrepresentation — Prorimate  cause  of 
loss. — In  1875  goods  were  stored  by  brokers  with 
wharfingers,  who  issued  warrants  for  them.  These  - 
warrants  were  negotiated,  and  were  in  Jan.  1886 
in  the  poasession  of  B.  and  £.  The  defendant 
took  6ver  the  business  of  the  wharfingers,  and  in 
1885  his  servants,  without  his  knowledge  and  by 
mistake,  delivered  the  goods  to  certain  persons, 
instead  of  those  to  which  those  persons  were 
entitled.  In  Jan.  1886  the  defendant  wrote  two 
letters  to  the  brokers,  whose  business  had  been 
taken  over,  and  was  then  being  carried  on  by  the 
plaintiff,  informing  them,  as  the  persons  supposed 
to  be  interested  in  the  goods,  tiiat  the  goo<u  were 
in  hand,  and  that  warrants  were  ont,  that  rent 
was  due,  and  that  the  goods  would  be  sold  unless 
the  rent  was  paid.  The  plaintiff  did  not  reply  to 
these  letters,  bnt  in  consequence  of  them  he 
inquired  for  the  warrants,  and  purchased  them 
from  B.  and  E.,  and  applied  to  the  defendant  for 
the  goods,  when  the  defendant  first  discovered 
and  informed  the  plaintiff  that  the  goods  were 
no  longer  in  his  possession.  In  an  action  for 
damages  for  wrongful  conversion :  Held,  that  the 
defendant  was  liable,  because,  having  by  negli- 
gent misrepresentation  led  the  plaintiff  to  believe 
that  the  goods  were  in  his  possession,  and  such 
misrepresentation  having  been  the  real  cause  of 
the  plaintiff's  loss,  he  having  purchased  the 
warrants  in  consequenoe  thereof,  the  defendant 
was  estopped  from  denying  that  he  had  the  goods 
specified  in  the  warrant*.  (Seton,  Laing,  am  Co. 
V.  Lafone.) 647 

EtiDENCB. 

Onus  of  proof— Assignment  by  debtor  to  trustee  for 
benefit  of  creditors — Interpleader  issue  between 
trustee  and  execution  oreeditor — Onus  of  proving 
irrevocability  of  deed. — When  a  debtor  has  made 
an  assignment  of  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  generally,  and  when  the 
trustee  sets  up  this  deed  of  assignment  against 
an  execution  creditor,  the  onus  of  proving  that 
i^e  deed  is  irrevocable  and  binding,  as  against 
such  execution  creditor,  lies  on  the  trustee  : 
that  is,  the  trustee  has  to  prove  that  the  deed 
has  crone  beyond  the  stage  of  being  revocable,  by 
showing  that  it  has  been  communicated  to  a 
creditor,  and  assented  to,  or  at  least  not  dis- 
aented  from,  by  him.  The  burden  of  giving  such 
affirmative  evidence  lies  on  the  person  setting  up 
the  deed  against  the  execution  creditor.  (Adnitt 
V.  Hands.) 370 

Presumption — Death — Absence  for  seven  years — 
Date  of  death. — A .  B.  went  to  Anstralia  in  1850. 
He  never  wrote  to  his  family,  but  from  time  to 
time,  at  irregular  intervals,  sent  them  Australian 
newspapers.  The  last  of  such  uewspa,pers  was 
received  by  his  mother  in  1873.  A.  B.  was  not 
heard  of  afterwards.  A.  B.  was  at  the  time  of  his 
emigration  entitled,  under  the  will  of  his  father, 
J.  B.,  who  died  in  1838,  to  a  share  of  J.  B.'s 
residnaiv  estate,  subject  to  the  interest  of  his 
mothor  during  her  life.    In  1867  the  shares  of  iJie 
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children  mider  the  said  will  were  asoertained,  and 
A.  B.'b  share  waa  left  in  the  hands  of  his  mother 
till  it  should  be  asoertained  whether  he  was  alive. 
The  mother  died  in  1877.  The  tmstees  of  her  . 
will  reoeived  the  fnnds  she  had  set  apart  for  A.  B.'s 
share,  and  finally,  in  the  year  1883,  paid  them  into 
court,  under  the  Trustee  Belief  Act.  J.  F.  B., 
the  nephew  of  A.  B.,  afterwards  tookout  adminis. 
tration  to  A.  B.'s  estate,  and  the  fund  in  oonrt 
was  paid  out  to  him.  An  order  was  made  on  an 
originatingr  summons  taken  out  by  J.  F.  B., 
directing  an  inquiry  when  A.  B.  died,  and  who 
were  his  next  of  kin.  The  chief  clerk's  oertifloate 
found  that  A.  B.  was  last  heard  of  in  1878,  and 
was  dead  in  1880,  but  there  was  no  eridence  when 
he  died ;  that  if  be  was  held  to  hare  died  in  1873, 
when  last  heard  of,  his  next  of  kin  were  his  mother 
and  three  brothers,  all  since  deceased ;  but  that  if 
he  was  held  to  bare  died  at  any  time  daring  1880, 
his  next  of  kin  were  the  six  children  of  a  deoeaBed 
brother.  The  property  was  claimed  on  behalf  of 
both  sets  of  a  possible  next  of  kin.  Held  that,  in 
the  absence  of^  evidence,  the  court  could  not  make 
any  presumption  whatever  as  to  the  date  of  A.  B.  's 
death,  and  unless  all  the  parties  who  would  be 
entitled  as  next  of  kin  in  the  event  of  his  death 
at  any  time  between  1873  and  1880  could  come  to 
some  arrangement,  the  matter  most  be  referred 
bock  to  the  chief  clerk  to  answer  the  inqoiriea. 
(Bs  Bhodes ;  Bhodes  V.  Bhodes.)     po^a  652 

EXECTTTOE. 
Debt  due  to  executor  of  trustee — Bight  of  retainer 
— Exercise  of,  for  benefit  of  trust  estate. — ^B.  was 
the  executrix  of  her  late  husband,  whose  estate 
was  insolvent  and  who  was  indebted  to  the  estate 
of  A.,  of  which  he  was  sole  trustee,  in  a  con- 
siderable sum  of  money  in  respect  of  the  proceeds 
of  sale  of  certain  real  estate,  and  therefore  the 
right  to  receive  the  money  and  the  obligation  to 
pay  were  centred  in  the  same  person.  Under 
these  circumstances  B.  claimed  to  be  entitled,  in 

Erierity  to  all  other  creditors  upon  her  late 
nsband's  estate,  to  retain  out  of  his  personal 
assets  which  had  come  to,  or  were  in  her  hands,  or 
had  been  paid  into  oonrt,  a  sum  in  respect  of  the 
proceeds  of  sale  of  the  real  estate.  The  question 
was,  whether  an  executor  or  administrator  was 
bound  to  retain  for  debts  to  which  he  was  entitled  as 
trustee  when  required  to  do  so  by  his  cettui  qve  tnut. 
Held,  on  the  authority  of  Sander  v.  Heathfield  (31 
L.  T.  Eep.  N.  S.  400  i  L.  Eep.  19  Eq.  21),  that  the 
right  of  retainer  must  be  allowed.  (Re  Faithfnl ; 
£«  Sutton ;  Hardwiok  V.  Sutton.)    14 

FIXTDBES. 
Bemoval — ^Tenant  for  life  of  mines  and  collieries — 
Mining  fixtures — ^Blast  furnaces — Mining  railway 
— Measure  of  value. — A  tenant  for  life  of  reu 
estate,  who  was  entitled  to  hold  and  enjoy  the 
working  stock  and  plant  of  certain  iron  mines  and 
ooUieries  situate  on  the  estate,  and  oarr^  on  such 
iron  mines  and  collieries,  erected  on  the  estate, 
machinery,  Ac.,  blast  furnaces,  and  a  railway  of 
oonsiderable  length  connecting  the  mines  and 
collieries.  On  his  death  the  question  arose 
whetiier,  in  an  account  between  his  executors  and 
the  remainderman,  the  former  should  be  credited 
with  the  value  of  the  machinery,  &c.,  or  whether 
the  same  passed  to  the  remainderman  as  things 
annexed  to  the  soil.  Held,  that  the  interest  of 
the  tenant  for  life  was  a  right  of  enjoyment  in  the 
chattels,  and  not  a  right  to  carry  on  a  business ; 
and  that  therefore  his  position  with  respect  to  ibe 
trustees  was  that  of  a  donee  of  consumable 
chattels.  Held,  also,  that  the  machinery  annexed 
to  the  soil  for  the  punrase  of  rendering  the 
minerals  merchantable,  ii  such  machinery  waa 
capable  of  being  removed  therefrom  by  disturbing 
the  soil  without  destroying  the  land,  was 
machinery  which  could  not  be  said  to  be  so 
attached  to  the  land  as  to  become  part  of  it  and 
belong  to  the  owner  of  the  land,  but  was  to  be 
deem»d  to  be  trade  fixtures  which  passed  to  the 
executor  as  personalty,  on  the  authority  of  Wake 


T.  Hall  (48  L.  T.  Bep.  K.  S.  834 ;  8  App.  Cas.  195). 
(Ward  V.  The  Countess  of  Dudley.) page    20 

POEEIGN  JUDGMENT. 
Nationality — Foreigner — Bight  of  succession  t<H— 
Comity  of  courts  —  Naturalisation  Act  1870. 
—Although  the  parties  claiming  to  be  entitled 
to  the  estate  of  a  deceased  person  may  not 
be  bound  to  resort  to  the  tribunals  of  the 
country  in  which  the  deceased  was  domiciled, 
and  although  the  courts  of  this  country  may 
be  called  upon  to  administer  the  estate  of 
a  deceased  jierson  domiciled  abroad,  and  in 
such  case  may  be  bound  to  ascertain  as  best 
they  can  who,  according  to  the  law  of  the  domicile, 
are  entitled  to  the  estate,  yet,  where  the  title  has 
been  adjndiaated  upon  by  the  courts  of  domicile, 
such  adjudication  is  binding  ufton,  and  must  be 
followed  by,  the  courts  of  this  country.  T., 
who  was  b<ffn  in  England,  went  abroad,  and  while 
there  had  a  son,  who  claimed  to  be  his  only 
legitimate  child.  He  subsequently,  in  1842,  went 
to  Switzerland,  and  acquired  a  Swiss  nationality, 
without  being  required  to  renounce  his  English 
nationality,  which  in  the  then  state  of  English 
law  he  could  not  have  effectually  done.  He  could 
have  relinquished  his  Swiss  nationality,  with  the 
consent  of  the  cantonal  authorities,  but  he  never 
did  so.  He  died  in  1878,  having  by  hia  will  left 
his  property  away  from  his  son  to  the  defendant. 
By  the  Swiss  law,  the  son,  if  legitimate,  was 
entitled  to  nine-tenths  of  the  property  as  his 
compnlsoiy  portion ;  but  the  contention  of  the 
defendant  was  that  he  was  illegitimate.  At  the 
time  of  his  death  the  testator  was  resident  in 
France ;  but,  by  virtue  of  a  treaty  between  France 
and  Switzerland,  the  right  of  sucoessiou  to  the 
property  of  Swiss  subjects  dying  in  France  is 
regulated  according  to  the  law  of  their  nationality. 
The  matter  was  several  times  litigated  between 
the  plaintiff  and  defendant  in  the  courts  of  Zurich, 
and  ultimately  the  final  Court  of  Appeal  there 
decided  in  favour  of  the  son's  legitimacy,  and 
declared  him  entitled  to  nine-tenths  of  the  pro- 
perty. The  son  bronght  this  action  asking  the 
court  to  enforce  the  judgment  of  the  Swiss  oonrt 
in  this  country,  and  to  declare  that  the  testator 
died  in  France  a  Swiss  subject,  and  that  his  estate 
ought  to  be  administered  in  accordance  with  the 
law  of  Switzerland.  The  defendant  contended 
that  the  deaision  of  the  Swiss  court  was  founded 
on  English  law,  that  it  had  acted  under  an  erro- 
neous view  of  uiat  law,  and  that  the  whole  of  the 
facts  were  not  before  that  court.  Held,  that 
sect.  6  of  the  Natnialisation  Act  1870  applied  to 
the  testator,  and  that  he  was,  at  tiie  time  of  his 
death,  a  Swiss  and  not  a  British  subject ;  and  that 
the  court  of  Zurich  had,  acoorjUng  to  tiie  law  of 
his  domicile,  jurisdiction  to  decide  on  the  right 
of  succession  to  his  estate  ;  and  this  court  was 
bound  by  the  decision  of  the  Swiss  oonrts,  and 
that  decision  could  not  be  impeached  in  tills 
country  on  the  ground  that  it  had  proceeded  on  a 
mistake  as  to  the  English  law  ;  nor  on  the  ground 
that  the  whole  of  the  facts  were  not  before  the 
court.    (Be  Tmfort ;  Trafford  V.  Blanc.)       674 

FBIENDLT  SOCIETT. 
Dispute — Appeal — Delay— Application  to  Connty 
Court. — Where  a  member  of  a  friendly  socie^ 
expelled  for  misconduct  appeals  to  the  committee 
and  no  decision  is  given  within  forty  days,  the 
member  is  entitled,  under  seot.  22  (d)  of  the 
Friendly  Society  Act  1875,  to  apply  for  relief  to  a 
Connty  Court  judge.  (Beg.  v.  Northampton 
County  Conrt  Jndge.) 106 

GAS. 
Accountant — Appointment — Bednction  in  prioe  of 
gas — Becorder— Jnrisdiction — Costs. — A  recorder 
has  no  jurisdiction  after  an  examination  by  an 
accountant  into  the  concerns  of  a  gas  company 
under  sect.  35  of  the  Gasworks  Clauses  Act  1847, 
to  order  the  price  of  gas  to  be  reduced  nolen 
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tiie  whole  of  tke  Teseira  ftmd  hu  been  mTested 
■ad  the  10  per  cent,  diyidend  paid,  nor  has  he 
jmndietion  to  order  the  oompany  to  pay  the 
petitioner'e  ooets.  Semblt,  the  acconntant  mav 
iBqaire  into  the  aooonnts  of  former  yeara  if  enoh 
inquiry  is  neeeaeary  to  enable  him  to  ascertain 
the  aotoal  condition  of  the  oonoem.  (Beg,  v, 
Baooider  of  Hanley.)    ^    >.    —ixtg*  4M 

Injonction — Oas  company — Snpplyingr  "«s  for 
■ale  "  —  Assigned  district — Consomptjon  oeyond 
diatriet  — Metropolis  Oas  Act  1860,  s.  6.  — The 
plaintiff  and  duendant  companies  had  districts 
■■signed  to  them  under  the  Metropolis  Oas  Act 
1880,  within  which  they  were  to  supply  gas  ;  and 
by  sect.  6  it  was  provided  that  no  other  oompaor 
or  person  other  than  the  company  to  whom  svch 
limits  were  assigned  shonld  supply  gas  for  sale 
within  the  said  limits.  The  defendant  company 
placed  meters  within  their  own  district,  bnt 
mpnlied  ^aa  for  oonsnmption  within  the  district 
of  the  plaintiff  company.  Upon  an  application  by 
the  latter  company  for  an  ininnotion:  Held 
(following  Imperial  Oculight  and  Coke  Company 
T.  Weit  London  Junction  Oat  Company  and  Oreci 
WuUm  Railicay  Company,  W.  N.  1868,  p.  1), 
that  the  snpplT  of  gas  py  the  defendant  company 
was  not  pronioited  by  the  6th  section  of  the  Act, 
inasmuch  as  it  was  supplied  for  sale  at  the  meter, 
where  the  risk  of  the  company  ended,  and  the  risk 
oftheoonsnmer  began.  (The  Oaslight  and  Coke 
Company  v.  The  South  Metropolitan  Oaa  Com- 
pany.)  • 557 

HUSBAKD  AND  WIPE. 
Gift  by  bnsband  to  wife  for  separate  use — Policy 
effected  in  name  of  wife — ^Volnntaiy  settlement  of 
policy  by  husband  and  wife  upon  husband  and 
ehildien  of  the  marriage.— On  the  5th  Not.  1844  a 
policy  of  insurance  for  20001.  was  effected  upon 
the  ];fe  and  in  the  name  of  B.,  the  wife  of  A.  By 
a  poet-nuptial  settlement,  dated  the  27th  Not. 
18m,  reciting  that  B.  was  desirous  of  making  a 
prorision  for  her  husband  and  children,  and  that 
A,  had  agreed  to  join  in  that  deed  for  the  purpose 
of  assuring  "  all  his  interest,  if  any,"  in  the  policy, 
A.  and  B.  assigned  to  C.  and  D.  uie  policy  and  all 
sums  to  become  payable  by  virtue  thereof,  upon 
ttust  to  invest  the  same  and  pa^  the  income  thereof 
to  A.  and  his  assigns  during  hu  Ufe,  and  after  his 
decease  to  divide  tiie  trust  funds  equally  amongst 
all  and  every  the  children  of  A.  and  B.  to  be 
vested  interests  in  sons  at  twen^-one,  and 
daughters  at  twenty-one  or  marriage.  The  settle- 
ment contained  no  power  of  revocation.  Notice 
theteof  was  given  to  the  assunmce  society.  A. 
predeceased  his  wife,  having  during  hie  life  paid 
■11  premiums  i>ayable  under  the  policy.  TTpon  the 
death  of  B.  the  questions  arose  whetiier  the  policy 
moneys  were  subject  to  the  trusts  declared  by  the 
settlement,  or  whether  such  moneys  formed  part 
of  the  personal  estate  bequeathed  by  the  will  of 
B.,  and  who  were  the  persons  entitled  to  such 
moneys.  Held,  that  the  poli<sy  was  intended  by 
the  husband  to  be  and  was  the  separate  property 
of  the  wife  at  the  date  of  the  settlement,  tn  which 
the  husband  concurred  only  for  conformity,  andt  to 
bind  such  interest,  if  any,  as  he  had ;  that  the 
settlement  was  valid;  and  that,  therefore,  the 
poliey  moneys  were  bound  by  the  trusts  of  the 
settlement,    (iie  Winn ;  Beed  v.  Winn.)       382 

Ibrriage — Nullity — Consent — Duress — Mental  pros- 
tration.— L.,  a  young  lady  of  twenty-two,  who  had 
aecepted  bills  for  S.,  to  whom  she  was  engaged, 
was  by  threats  of  iMuikru^toy  proceedings  by  S. 
and  the  bill-holders  so  ternfiad  as  to  be  reduced  to 
a  state  of  nervous  prostration  and  rendered  in- 
capable of  reaiating  preaanre.  In  thia  atate  ahe 
waa  taken  to  a  registry  office  by  S.  and  went 
throDgh  the  ceremony  of  marriage  with  him  resist- 
ing as  much  as  ahe  dared.  The  marriage  was  never 
oonaumniated :  Held,  that  there  was  no  such  con- 
sent by  L.,  as  the  lawrequirea  to  make  a  valid 
aarriage  oontiBot,  and  that  L.  was  entitled  to  a 
daoiee  of  nullity.    (Scott «.  Sebright.)   421 


Bestitntion  of  conjugal  rights — Deed  of  separation 
—Covenant  not  to  sue  for  restitution — Suit— No 
plea  in  bar— Decree. — A  deed  of  separation,  con- 
taining a  special  covenant  not  to  sue  (or  restitution 
of  oonjugu  rights,  is  not  such  a  bar  aa  will  lead 
the  court  to  reinae  a  decree  at  suit  of  one  of  the 
parties  to  tii»  deed,  where  the  other  party  has  not 
appeared  and  set  up  the  deed  in  defence.  (Tress 
V,  Treaa.) pof  <  501 

Separation  order — Aggravated  assault— Discharge 
— "Court  or  magistrate" — Evidence  of  adultery 
— Matrimonial  Causes  Act. — Where  a  separation 
order  haa  been  made  for  an  aggravated  assault  by 
a  husband  under  sect.  4  of  the  Matrimonial  Causes 
Act  1878,  an  application  to  discharge  the  order  on 
the  gronnd  of  the  wife's  subsequent  adultery  must 
be  inade,  not  to  the  Divorce  Division,  bnt  to  the 
court  or  magistrate  who  made  the  order.  If  a 
child  is  bom  more  than  nine  months  after  such 
separation,  it  is  presumed  to  be  illegitimate  unless 
it  be  shown,  as  a  matter  of  evidence,  that  the 
husband  and  wife  have  come  together  again. 
(Hetherington  V.  Hetherington.)      53S 

Variation  of  aettlementa  —  Extinction  of  rever- 
sionary interests  —  Betransfer  of  property.  — 
After  a  decree,  declarinfr  a  marriage  null, 
the  Court,  upon  a  petition  for  variation  of 
aettiements,  made  an  order  that  the  property 
brought  into  settlement  shonldbe  reoonveyed  to 
the  parties,  in  the  proportion  in  which  they  had 
reapectively  contributed  to  the  settled  fund,  and 
freed  from  all  the  tmata  of  the  aettiament.  (Lm^ 
«.  Leeds.) 878 

INCOME  TAX  ACTS. 

Hospital  founded  by  donations,  and  supported  partly 
by  donations  and  partly  by  payments  of  paying 
patients — Excess  of  such  parents  over  expendi- 
ture—Such  excess  spent  in  improving  hospital — 
"  Profits  "—Sect,  105  of  the  Income  Tax  Act  1812, 
— The  A.  Hospital,  for  the  treatment  ot  mental 
diseases,  was  founded  by  voluntary  contributions, 
and  is  managed  by  a  committee,  whose  services 
are  gratuitous.  The  income  of  the  hospital  is  made 
up '  of  occasion&l  legacies  and  donations,  and  the 
paymeota  reeeived  from  paying  patienta,  and  the 
sole  object  of  the  committee  is  the  support  and 
benefit  of  poor  patients  who  are  unable  to  pay,  or 
who  can  only  pay  a  part  of  the  cost  of  their  siu>- 
port  and  treatment,  by  applyizig  the  excess  of  the 
payments  of  the  wealthier  patients  and  voluntary, 
contributiona  towards  the  aupport  of  auoh  poor 
patients,  and  the  hospital  is  carried  on  upon  that 
principle.  For  the  year  1883-84,  after  excluding 
voluntary  contributions,  there  was  an  excess  of 
income  of  about  70001.,  arising  from  the  payments 
of  paying  patients,  over  the  ordinary  expenditure. 
For  some  yeara  previoualy,  and  at  the  urgent 
request  of  the  Lunacy  Commiasioners,  the  oom- 
mittee  had  spent  large  sums  in  new  buildings, 
improvements,  and  new  purchases,  for  the  purpose 
of  more  effectually  carrying  out  the  work  of  the 
hospital.  If  the  expenditure  incurred  in  these 
buifdinga  and  purchases  were  taken  into  account, 
there  would  have  been  no  exoess  of  income,  but  a 
deficit.  Held,  that  the  profit  of  70001.  waa  ' '  annual 
profits"  within  sobednle  D.  of  the  2nd  section  of 
the  Income  Tax  Act  1853,  and  liable  to  aaaessment.  • 
and  that  it  did  not  come  within  the  exemption  of 
sect.  105  of  the  Income  Tax  Act  1842,  as  "  yearly 
interest  or  other  annual  payment  applied  to  chari- 
table purposes  only,"  even  though  the  whole  of 
this  profit  was  properly  expended  in  improving 
the  hospital,  (St.  Andrew's  Hospital,  Northamp- 
ton, apps.,  V.  Shearsmith  (Surveyor  of  Taxes), 
resp.) 418 

Partnership  buaineaa  carried  on  wholly  abroad — 
Partner  resident  in  United  Kingdom — LiabUit^  of 
such  partner  for  share  of  profits  not  brought  into 
United  Kingdom- 5  i,  6  Vict.  c.  35,  ss.  100, 106, 
108-18  i  17  Vict.  o.  34,  s.  2,  sohedule  D.— The 
respondent  resided  in  England,  but  was  partner  of 
a  firm  which  carried  on  its  bn^ineas  wholly^  in 
Melbourne,  in  the  colony  of  Victoria.  A  portion 
of  his  share  of  the  profits  of  the  llalb«anieftim 
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weie  remitted  to  the  respondent  in  England ;  bnt 
the  grreater  part  of  them  was  left  in  the  oolony 
and  not  remitted  to  him  in  England.  The  appel- 
lant, as  surveyor  of  taxes,  claimed  to  assess  the 
respondent  to  the  inoome  tax  on  the  whole  of  his 
shure  of  the  profits  of  the  Melbonme  firm.  The 
respondent  appealed  to  the  Commissionerg  for 
Ihoome  Tax,  who  decided  in  his  faronr.  The 
appellant  appealed  by  way  of  a  case  stated.  Held, 
by  Stephen,  J.  (Wills,  J.  dissentinfr),  that  the 
respondent  was  liable  to  be  assessed  in  respeot  of 
his  share  of  the  profits  of  the  colonial  business, 
B8  being  profits  or  gains  arising  or  aoomingto 
him,  being  resident  in  the  United  Kingdom,  Rom 
a  business  carried  on  elsewhere  than  in  the  United 
Kingdom.  Held,  hj_  Wills,  J.,  that  the  profits  of 
fhe  Helboome  bosineas  were  foreign  and  not 
British  property,  and  so  were  not  taxable  unless 
brought  into  we  United  Kingdom.  (Colquhonn 
(Snrreyor  of  Taxes),  app.,  v.  Brooks,  resp.)  pag»  448 
Ticarial  commutation  tithe  rentoharge  —  Annual 
Talue — Cost  of  collection. — TheownerofaTioarial 
oommntation  tithe  rentcharge  is  entitled,  in 
making  a  return  of  the  annual  value  of  the  rent- 
charge  for  the  purpose  of  assessment  to  the  income 
tax  under  the  Income  Tax  Acts  1842  and  1853,  to 
deduct  from  the  amount  received  in  respect  of  the 
rentcharge  the  costs  incurred  by  him  in  the 
colleoiaon  thereof.  (Stevens,  app.,  v.  Bishop 
(Surveyor  of  Taxes),  resp.) 482 

INFAirr. 

Custody — Ifisoonduct  of  f.ither — Petition  of  mother 
— Delivery  to  mother — No  limit  as  to  aire — 2  &  8 
Vict.  c.  54—36  Vict.  o.  12— Ghiardianship  of  In- 
fants Act  1886. — Where  a  mother  applied  by  peti- 

'  tion  to  the  court  for  the  custody  of  her  boy,  aged 
ten  years,  on  the  ground  of  the  misconduct  of  the 
father  :  Held,  that,  under  sect.  5  of  the  Guardian- 
ship of  Infemts  Act  1886,  the  court  had  jurisdiction 
to  make  such  order  as  it  might  think  fit  regarding 
the  onstody  of  such  infant,  and  the  right  of  access 
thereto  of  either  parent,  having  regard  to  the 
welfare  of  the  infant,  and  to  the  conduct  of  the 
parents,  and  to  the  wishes  as  well  of  the  mother 
as  of  the  father.  The  court  has  jurisdiction  to 
order  the  delivery  of  the  infant  to  the  custody  of 
its  mother  without  fixing  any  limit  of  age.  (Be 
S.  Witton,  an  Infant.) 836 

Beligious    education  —  Paternal    authority — 

Infants  Custody  Act  1873. — ^The  words  "  custody 
or  control,"  in  sect.  2  of  the  Infants'  Custody  Act 
1873,  comprise  all  the  rights  which  a  father  has 
over  his  children,  inolnduig  that  of  directing  tbeir 
religious  education.  A  motion  was  made  by  the 
mower  of  a  female  infant,  eight  years  of  s«e,  for 
the  exclusive  control  of  the  education  (religious 
and  otherwise)  of  the  infant,  and  that  the  father's 
access  might  be  limited  to  thirteen  weeks  of  the 
year  daring  the  child's  holidays.  The  father,  who 
was  a  Boman  Catholic,  was  married  to  the  mather, 
a  Protestant,  in  1878.  In  July  1881  a  separation 
deed  was  executed,  containing  a  declaration  that 
the  wife  should  have  tho  absolute  custody  and 
control  of  the  infant  until  the  deed  should  be 
mutually  put  an  end  to  and  revoked  by  the  parties, 
.without  any  interference  of  or  by  the  husband 
soever.  The  father  had  not  seen  the  child  for 
three  years  and  a  half,  and  no  reason  for  his  not 
doing  so  was  alleged.  An  order  had  been  made  in 
an  action  to  administer  the  trusts  of  the  separa- 
tion deed,  the  mother  undertaking  not  to  bring  up 
the  child  in  any  manner  at  variance  with  the 
Boman  Catholic  faith.  The  father  was  without 
means  to  maintain  the  child.  Held,  that  it  was 
for  the  benefit  of  the  infant  to  give  effect  to  the 
agreement  in  the  separation  deed ;  and  that  it 
should  be  enforced  accordingly.  (Condon  v, 
Vollum.)    154 

Ward  of  court — Marriage — Bepresentation  as  to  pro- 
perty— Omission  —  Mistake — Estoppel  —  Infants' 
Settlement  Act  1855.  —  On  the  marriage  of  a 
female  infant  and  ward  of  court  proposals  for  a 
settlement  were  brought  into  chambers.  In  these 
proposals,  and  in  an  affidavit  read  in  support,  it 


was  stated  that  she  was  tenant  in  tail  of  oertaiB 
property.  With  the  sanction  of  the  court  she  exe- 
cuted a  disentailing  assurance  of  this  property, 
and  conveyed  it  to  tae  trustees  of  her  settlement. 
As  a  fact,  part  of  the  proper<7  had,  prior  to  the 
date  of  the  proposals,  been  taken  by  the  London 
School  Board  under  its  compulsory  powers,  and  the 
money  paid  int»  court,  but,  by  inadvertence,  this 
had  been  overlooked,  and  no  mention  of  the  fund 
in  court  was  made  in  the  proposals  or  the  subse- 
quent deeds.  The  lady,  ^ter  she  had  married, 
and  had  attained  twenty-one,  disentailed  hoc 
interest  in  the  fond,  and  claimed  that  she  was 
entitled  to  have  it  transferred  to  her  for  her  own 
use.  Held,  that  a  representation  of  fact  had  been 
made  on  behalf  of  the  infant  that  she  was  tenant 
in  tail  of  the  property,  and  oould  convey  it  by 
means  of  a  disentailing  assurance,  and  on  the 
faith  of  that,  and  on  the  terms  of  the  property 
being  settled,  the  court  had  sanctioned  the 
marriage,  and  she  was  precluded  from  denying  the 
truth  of  the  representation,  and,  oonsequentiy, 
from  denying  that  tiie  land  taken  by  the  board 
was  disentailed  and  vested  in  the  trustees,  and  that 
they  were  entitled  to  the  purchase  money  arising 
from  the  sale  of  it.  The  fact  that  the  lady  was  an 
infant  at  the  time  the  representation  was  made  did 
noi  aifeot  her  position.    (Mills  v.  fox.) page  192 

INJUNCTION. 
Bnilduig  estate — Conditions — Bestriotive  covenant 
— ^Bights  of  purchasers  inter  m. — ^A  vendor  was 
desirous  of  selling  the  whole  of  his  property, 
though  not  at  one  and  the  same  time.  Yarioos 
sales  took  place  at  different  times,  restrictive 
conditions  being  imposed  as  to  certain  lots,  and 
not  as  to  others.  The  purchasers  of  lota  subject 
to  restrictive  conditions  were  required  to  enter 
into  a  covenant  with  the  vendors  not  to  build 
houses  of  loss  than  a  si»ted  value.  Held  (apply- 
ing and  extending  Nottingham  Patent  Briek  and, 
TiU  Convpany  v.  BuHer,  M  L.  T.  Eep.  N.  S.  444 ; 
16  Q.  B.  Div.  778),  that  one  purchaser  was  entitled 
to  an  injunction  to  restrain  another  purchaser 
from  committing  a  breach  of  the  restrictive  con- 
dition by  erecting  houses  of  less  than  the  stipu- 
lated value.    (Collins  V.  Castle.)       764 

nraUBANCB. 
Ltrs. 
Accidental  death  in  Jersey — "  Within  the  United 
Kingdom  " — Notice  of  accident — Condition  pre- 
cedent— liability  where  notice  not  given. — A 
poli<ry  of  insurance  provided  that,  if  the  assured 
should  sustain  any  oodily  injury  caused  by  any 
external  accident  happening  to  the  assured  within 
the  United  Kingdom  or  on  the  continent  of  Europe, 
and  if  the  assured  should  die  from  the  eifeots  of 
such  accident,  the  company  would  pay  his  legal 
representatives.  The  policy  was  subject  to  certain 
conditions  indorsed  on  and  incorporated  in  it,  one 
of  which  was  that  "  in  case  of  fatal  accident, 
notice  thereof  must  be  given  to  the  company 
within  seven  days."  It  would  have  been  impossible 
to  have  given  the  company  notice  within  such 
time.  Held,  that  Jersey  was  in  the  United 
Kingdom  within  the  meaning  of  the  policy.  Held 
also,  that  the  giving  notice  of  the  accident  to  the 
company  within  seven  days  was  not  a  oonditioa 
precedent  to  the  company's  liability.  (Stoneham 
V.  The  Ocean,  Bailway,  and  General  Accident 
Assurance  Company.) 296 

MASim. 

(General  words  in  policy — ^Perils  insured  against — 
Splitting  of  chamber  of  donkey-engine. — ^A  steamer 
was  insured  by  a  time  policy  in  the  ordinary  form 
on  the  ship  and  machinery,  including  a  donkey- 
engine.  In  the  ordinary  course  of  nsvi^tion  the 
donkey-engine  was  employed  in  pumping  water 
into  the  boiler,  and  in  consequence  of  a  screw- 
valve,  which  should  have  been  open,  being  acci- 
dentally or  negligently  left  closed,  the  water  was 
forced  into  the  air-chamber  of  the  donkey-engine 
and  split  it  open.    Held  (reversing  the  judgment 
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of  the  eoort  bdow),  that  the  mjniy  vsa  not  % 
ptxO.  insured  etcminet  nnder  the  general  words  of 
the  policy,  not  being  e;iMd«in  generit  with  tfaoea 
spemally  enamerated.  (Thsmee  and  Mersey 
Marine  IneaiaMe  Cqnpaiiy  v.  Hamiltoii,  Ftaaer, 
and  Co.)    «,    ...     ...    ...    ...    ^.pagt 

Mntoal  marine  issontaae  assooiatiott — AetioB  for 
oontribntions — Managing'  owner  —  Principal  aad 
■Kent — Policy  of  iaaaiaaoe. — ^The  managing  aad 
p«irt  owner  of  a  steamship  beoame  a  member  of  a 
mntnal  insniance  association,  and  took  ont  a 
policy  on  behalf  of  himaelf  and  his  co-owners  in 
Teqiect  of  the  ship.  By  the  articles  of  association 
ersry  person  was  deemed  to  be  a  member  "  who  in 
his  own  name,  or  in  his  name  as  agtint,  insures  any 
ship  in  pnrsnanoe  of  the  repulations  of  the  com- 
pany," and  they  also  pronded  that  the  fnnds 
respired  for  the  payment  of  claims  shonld  "be 
raised  by  oontribntionB  from  all  the  members." 
By  the  policy  it  was  agreed  between  the  assnred 
and  the  company,  "  that  without  prejndioe  to  the 
rights  and  remedies  of  the  company  against  the 
aaid  person  or  persona  effecting  uiis  insnranoe,  aa 
a  member  or  members  of  the  company,  in  leapeot 
of  this  insorance,  the  assnred  shall  pay  totheoom- 
pan^,  in  lien  of  premlnms,  all  the  sums  and  coatri- 
botions  which  the  company  are  entitled  to  eall 
upon  the  said  person  or  persons  effecting  this  in- 
snrance,  as  a  member  oc  members  of  the  company, 
to  pay  to  the  eompwiy  in  respect  of  this  insaraaee 
auraording  to  the  artides  of  association  of  the  com. 
poay,  and  that  the  {woriaions  confaiined  in  the 
■aid  articlee  of  aasooiation  shall  be  deemed  and 
oonaidered  part  of  this  policy,  and  shall,  so  far  aa 
Tegards  this  insnnmoe,  be  aa  binding  npon  the 
aaanred  as  npon  the  said,  person  or  persons  effect- 
ing this  insnranoe."  Certain  contributions  haring, 
in  accordance  with  the  articles   of  assooiatim, 

,  become  payable  by  the  jnanagiTig  owner  in  respect 
of  the  ship,  and  the  managing  owner  being  banlc- 
mpt,  the  association  sued  tba  other  owners  to 
reoorer  the  contributioDS  t  Held,  that,  under  the 
tema  of  the  policy,  they  were  liable,  although  Um 
policy  waa  ofieeted  by  toe  managing  owner  al<ne. 
(The  Ocean  Iron  Staamdiip  Insnranoe  Assooiaiicn 

r.  Iicalie  and  othexa.) _.     ...     _.    ... 

A^ninal  policies — ^Fntfeituie  for   nuupayssegt 

of  eontributimi — Sei.off  of  oontribution  against 
loss.  —  'Bj  the  rales  of  a  aiazine  inaoranoa 
assoeiation  the  mesabers  insured  each  other's 
shipa  from  noon  of  Fab.  80  in  any  year,  or  from 
the  date  of  entry  of  a  Teasel,  until  noon  of  Feb.  8ft 
in  the  sueceediBg  year «  and  the  managers  was* 
empowered  to  leVy  eoBtribmtioDS  of  one-fonrtii 
part  of  the  eetimatad  annual  premium  quartariy 
in  each  year,  each  preasinms  of  insuranoe  to  foni 
a  fund  for  the  payment  of  elaims ;  and  if  any 
member  shonld  reriue  to  pay  his  oontributiona 
thereto,  his  ship  shonld  cease  to  be  insured,  and 
he  ahoidd  thenceforth  forfeit  all  claims  in  lespeet 
of  any  loss.  On  the  5th  April  1881  a  lose  inenrred 
in  the  year  1880-1  upon  a  ship  belonging  to  the 
nlaintiJF,  and  insured  in  the  association,  was  fixed 
oy  an  average  adjustar  at  180C.  A  call  of  43.1. 10'., 
made  on  the  plaintiff  on  the  5th  May  1881,  fer 
the  second  quarter  of  1881-2,  was  by  mutual  oon- 
sent  set  off  against  the  loss.  On  the  13th  Magr 
1881  the  association  paid  the  plaintiff  lOOi.  on 
further  aoconnt  of  the  loea.  On  the  23rd  June 
18S1  a  call  was  made  on  the  plaintiff  of  521.  16*.  Sd., 
and  on  ike  5th  July  1881  another  call  of  311. 4*. 
nie  plaintiff  ha-ving  tendered  the  balance  du9 
from  him,  the  association  refused  to  accept  it,  and 
during  the  pendency  of  an  action  to  recorer  the 
full  amount  of  the  two  colls  one  of  the  plaintilTs 
ships  insured  in  the  association  was  wholly  lost. 
Held,  on  case  stated,  that  the  plaintiff's  ship  di') 
not  eease  to  be  insured,  and  that  ho  had  not  for- 
feited his  claim  in  respect  of  the  loss.  (Williams 
V.  The  British  Matins  Mutual  Insurance  Assoeiap 

tion  limited.) „.      ..     .„     

Partial  loss— Owner  altering  an  obsolete  ship  in- 
stead of  reinstating  it— €ost  of  alterations  lees 
than  the  ooet  of  reinstatement — Measure  of 
liability  of  aoderwriters. — ^A  ship,  insured  on  a 
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time  polioy,  had  above  her  main  deck^  a 
saloon  deo^  for  passengers.  During  the  time 
covered  by  the  policy  uie  saloon  deok  was  de- 
stroyed by  fire.  At  the  time  of  the  fire  the  ship 
was  engaged  in  carrying  oargo,  being  obsolete  as  a 
passenger  ship  and  useless  for  passenger  traffic. 
After  the  expiration  of  the  poUcy  tiie  ship  ■wu 
converted  into  a  cargo-carrying  ship,  and  the 
saloon  deck  for  passengers  was  not  reinstated. 
The  cost  of  converting  tiie  ship  was  less  thui  the 
cost  of  the  reinstatementof  the  saloon  deck  would 
have  been.  The  ship,  after  the  alteration,  was  as 
valuable  for  sale  or  use  as  she  was  before  the 
accident.  In  an  action  by  the  shipowners  against 
the  underwriters,  to  recover  the  coet  of  reinstate-  • 
ment  of  the  saloon  deck :  Held,  on  the  authority 
of  Pitman  v.  Universal  Marint  Insurance  Com- 
pany {46  L.  T.  Rep.  N.  8,  863),  that,  as  the  ship- 
owners were  not  entitled  to  recover  more  than 
they  had  lost,  tiiey  were  not  entitled  to  recover 
the  cost  of  reinstatement,  but  onljr  the  actual 
coat  of  converting  the  ship.  (Bristol  Steam 
Navigation  Company  Limited  v.  Indemnity  Mntnal 

Marine  Insnrance  Company.)    -    ...po^  lOt 

Prindipal  and  agent— Concealment  of  material  fact 
by  agent. — ^A  policy  of  marine  insurance'  is  not 
vitiated  by  the  concealment  of  a  material  fact  by 
a  broker  employed  by  the  aaaured  to  effect  an 
assaranoe  on  tiie  subject-matter,  if  he  be  not  the 
broker  tii(oa(^  'whom  the  assurance  is  ultimately 
effected :  piorided  that  there  is  no  fraad  or  con- 
cealment on  the  partof  the  assured  of  &ots  which 
have  come  to  hia  knowledge.  (Blaokbuim,  Iiow, 
and  Co.  r.  Tigon.)._    -.    ~ -  790 

niTEBNATIONAL  LAW. 
Waste— Estates  abroad— Administration  of  estate  of 
English  testator — Actio  personalts  moritur  cum 
vertond.—A  testator,  domiciled  in  England,  died 
leaviag  oonaidemble  property  in  that  country.  He 
was  also  entitled  aa  possessor  "  to  the  usofmat 
I  of  three  estates  in  Austria,  Hungary,  and  Croatia, 
held  under  three  family  settlements  or  fidei- 
commi4Me.  Every  Jidei-eotnmitt  was  subject  to  the 
jurisdiction  of  tna  land  court  of  the  district  in 
whioh  the  property  was  situate,  and  on  every 
change  of  possession  (which  could  take  place  only 
on  succession)  the  succeesor  made  a  declaration  to 
the  court  that  he  took  possession.  It  was  a 
fnadamentol  principle  of  Austrian,  Hungarian, 
and  Croatian  law  that  the  "posressor  was 
bound  to  maintain  the  subject-matter  of  the 
fidti-eomwiitt,  and  tnmsmit  it  to  his  successor  in 
the  state  in  which  he  received  it ;  and  upon  his 
deatii  his  allodial  estate  was  liable  for  dilapida- 
tions. A  creditor's  action  was  brought  in 
England  by  the  suoeesBor  under  the  fidei- 
committe  against  the  executrix  and  trostoes  of 
the    tostator  for  administration  of  his  real  and 

Seraonal  estate,  the  plaintiff  claiming  damages  for 
ilapidations.  The  executrix  objected  that  no 
claim  could  be  maintained  in  England  in  respect 
of  any  act  or  default  committed  abroad,  unless 
such  act  or  default  showed  a  good  cause  of  action 
both  in  the  foreign  country  and  in  England,  and 
that,  the  claim  being  in  the  nature  of  a  claim  for 
waste,  no  action  would  lie  in  England,  North,  J. 
held,  that  the  obligation  of  a  possessor  under  a. 
/Mei-eomintM  to  keep  the  property  intact  'was  a 
contractual  obligation,  and  that  an  adminlatration 
order  must  be  made:  (55  L.  T.  Bep.  N.  S.  509.) 
On  appeal  it  'was  contended  that,  as  the  court  in 
''i!^"'"^  oould  not  finally  detormine  the  questions, 
but  proceedings  must  be  taken  in  the  courts  of 
the  countries  where  the  estates  were  situated,  the  ' 
action  ought  to  be  dismissed.  Held,  that  this 
oontention  could  not  be  acceded  to,  aa  the 
defendant  was  a  domiciled  Englishwoman,  and  the 
legal  personal  representative  in  this  country  of 
the  tentator,  and,  not  being  resident  within  the 
jurisdiction  of  the  foreign  court,  could  not  be  sued 
there  in  respect  of  the  duties  which  she  hod  under- 
taken by  proving  the  will  in  England.  Held  also. 
that  it  was  no  answer  to  say  that  the  right  of  the 
plaintiff  oould  not  be  finally  estabUshed  until  pro- 
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oeedingfa  had  been  taken  in  the  foreign  oonrts 
against  the  estates.  Held,  thirdly,  that  notwith- 
s&nding  the  plaintiff  had  not  established  his 
right  as  a  oreditor  against  the  estate,  it  was  right 
to  direct  inquiries  as  to  the  plaintiff's  claim,  with 
liberty  to  iaJce  proceedings  abroad,  to  the  result 
of  which  .inqniries  effect  oonld  be  giren  on  an 
admission  of  assets.  Held,  fonrthly,  that  the 
claim  rested  on  an  implied  contract  or  obligation 
and  not  on  tort,  and  that  the  nuudm  Actio 
ptrmnali*  moritur  cum  penond  did  not  apply. 
{Re  Batthyany-Strattmann ;  Battbyany-Stratt- 
mann  v.  Walford.) pag^,  206 

INTEBPLEADEE. 
Sheriff  —  Charges  —  Appeal  from  Connty  Conrt. 
— On  an  interpleader  issne  by  the  sheriff  the 
exeontion  creditor,  if  he  fails,  most  pay  as 
oosts  in  the  interpleader  issne  the  sheriff's 
ohaiges  (e.g.,  possession  money  and  enwnaes  of 
sale)  snbseqnent  to  the  interpleader  order.  The 
incidence  of  ench  oosts  as  inrolTing  a  qnestion  of 
legal  principle  may  be  the  subject  of  an  appeal 
nnder  sect.  14  of  the  Connty  Courts  Act  1850. 
(Goodman  «.  Blake.)     4M 

JOINT  OWNEBS. 

SnrriTorship — Le^  and  beneficial  interest — ^Dis- 
oUumer — Besnltinf;  trust — Indemnity — Distringas 
— Affidavit  by  solicitor — Estoppel. — By  an  agree- 
ment between  H.  and  B.  oertain  shares  in  a 
limited  bank,  which  were  the  property  of  K.,  bnt 
standing  in  the  names  of  H.  and  B.,  were  to  be 
held  for  H.  for  life,  with  remainder  to  B.  for 
Ufe,  witii  remainder  to  such  charities  as  H.  should 
by  will  appoint.  H.  died  in  1878,  having  appointed 
the  shares  among  certain  charities,  subject  to  B.'s 
life  interest.  B.  died  in  1884.  A  winding-np 
order  having  been  made  against  the  bank,  the 
ezecntors  of  both  H.  and  B.  were  informed  that  a 
call  would  be  made  against  them  on  the  shares. 
All  the  charities  had  disclaimed.  The  executor 
of  B.  brought  an  action  against  H.'s  executors, 
one  of  whom  was  also  H.'s  residuary  le^tee, 
claiming  indemnity  in  respect  of  the  liability  on 
the  shues.  Held,  that,  on  the  disclaimer  by  the 
charities,  there  was  a   resulting   trust   of   the 

'  shares  in  favour  of  H.'s  estate,  and  that  H.'s 
residuary  legatee  was  bound  to  indemnify  B.'s 
executor.  Previously  to  the  disclaimer  by  one  of 
the  charities,  their  solicitor  had,  without  speoial 
instmotions,  but  in  order  to  protect  the  fund,  filed 
an  affidavit  and  notice  under  Order  XL VI.,  r.  4, 
by  way  of  distringas.  Held,  that  this  had  not 
estopped  the  charity  from  disdaiming  the  shares. 
(Hobbs  V.  Wayet.) 225 

JUDICIAL  SEPABA-nON. 

Persistent  cruel  treatment  without  blows— Condo- 
nation— Cruelty — Bevival. — A  wife,  after  suffering 
snoh  acts  of  cruelty  as  would,  at  the  time,  have 
probably  proved  sufficient  to  enable  her  to  obtain 
a  judicial  separation  from  her  husband,  separated 
herself  from  him,  but  returned  to  him  sfter  an 
absence  of  some  months,  and  oontinned  to  live 
with  him  for  five  years,  during  which  he  pursued 
a  ooorse  of  harsh  and  irritating  conduct  towards 
her,  bnt  refrained  from  strikinf  her,  telling  her 
that  he  wonld  not  do  so,  as  he  knew  the'  law." 
ffis  wife's  health  became  impaired,  and  she  was 
at  last  so  alarmed,  in  consequence  of  his  violent 
and  dmnken  conduct  on  one  oocasion,  that  she 
finally  left  him,  taking  her  child  with  her.  Held, 
that,  even  if  these  later  acts  did  not  amount  to 
"  k«fal  cruelty ; "  yet,  if  taken  in  connection  with 
Ins  nabitoally  harsh  treatment  since  the  resump- 
tion of  cohabitation,  they  did  oonstitate  such  a 
measure  of  cruelty,  when  taken  in  conjunction 
with  the  earlier  cruelty,  as  entitled  the  wife  to  a 
decree  of  judicial  separation.  (Hytton  v.  Mytton.)    92 

Subsequent  reconciliation  —  Interim  injnnotion 
against  hnsband — Benewal — Costs.  —  A  judicial 
separation  having  been  pronounced  by  this 
eonrt  at  the  suit   of   the   wife,   an  interim  in- 


junction was  obtained  against  the  husband  to 
restrain  him  from  dealing  with  certain  of  his 
property.  Subsequently  a  reconciliation  took 
place  between  the  husband  and  wife.  The  solicitor 
who  had  been  acting  for  the  wife  now  applied  to 
have  that  injunction  continued  until  a  ^receiver 
of  the  property  should  be  appointed,  or  until  the 
balance  of  his  oosts  should  be  paid.  The  Conrt 
refused  to  oontinue  the  injunction,  or  to  appoint  a 
receiver.    (Hawes  v.  Hawes.)    pagt  374 

JUSTICE  OP  THE  PEACE 
Disqualifying  interest — Possibility  of  bias — Advice 
given  by  justice  to  party  to  proceedings — Justice 
subpoenaed  as  witness. — The  Mayor  of  Taunton, 
chairman  of  the  bench  of  magistrates,  who  vras  a 
physician,  had  attended  the  complainant  profes- 
sionally for  injuries  received  in  an  assault,  which 
was  the  subject-matter  of  a  summons.  He  was 
subpoenaed  on  behalf  of  the  prosecution  to  prove 
the  nature  of  the  injury.  He  bad  also  advised  the 
complainant,  before  proceedings  were  instituted, 
not  to  take  tiie  matter  into  court,  but  to  coneent 
to  a  settlement,  and  he  had  conveyed  a  message 
from  the  person  charged  with  the  assault  to  t£o 
complainant,  tendering  an  apology  and  expressing 
a  desire  for  an  amicable  settlement.  A  rule  abso- 
lute for  a  writ  of  prohibition  having  been  obtained 
to  restrain  the  mayor  from  sitting  on  the  bench  at 
the  hearing  of  the  summons :  Held  (allowing  a 
writ  of  mipersedea*  to  qnash  theprohibition),  that, 
it  not  having  been  shown  that  the  mayor  had 
either  a  pecuniary  interest  in  the  case,  or  such  a 
substantial  interest,  other  than  pecuniary,  as  to 
make  it  likely  that  he  would  have  a  bias,  he  was 
not  disqualified  from  sitting.  Held  also,  that  the 
fact  of  his  having  been  subpoanaed  as  a  witness 
did  not  disqnali^  him  from  sitting.  (Keg.  v. 
Farrant,  Mayor  of  Taunton.)  880 

LANDS  CLAUSES  ACT. 
Bailways  Clauses  Consolidation  Act  1845 — Lands 
injnnonsly  affected  —  Compensation  —  Premises 
held  on  terminable  leave — Lease  terminated  by 
occupier. — Messrs.  P.,  colour  printers,  occupiers  of 
premises  under  a  lease  for  seventeen  years  from 
the  11th  Nov.  1883,  terminable  at  the  end  of  three 
years  by  a  six  months'  notice,  claimed,  nnder  the 
Lands  Clauses  Act  1845,  and  tiie  Bailway  Clauses 
Act  1845,  from  Oxe  L.  T.  and  S.  Bailway  Company 
compensation  in  respect  of  the  injurious  affection 
of  the  premises  by  tne  exclusion  of  light  in  conse- 
quence of  the  erection  of  warehouses  by  the  rail- 
way oompany  under  their  statutory  powers.  After 
S'ving  the  oompany  the  option  of  taking  over  the 
see,  they,  on  the  6th  May  1886,  gave  notice  to 
determine  the  lease,  on  the  11th  Nov.  1886,  and 
removed  to  other  premises.  Held,  that  the 
claimants  could  recover  compensation  for  the 
damage  caused  and  to  be  caused  by  the  removal 
to  the  new  premises,  notwithstanding  that 
they  had  by  their  own  act  determined  the  lease, 
and  that  their  right  to  compensation  was  not 
limited  to  the  damage  actually  snstained  before 
the  11th  Nov.  1886.  (Beg.  «.  Poulter  and 
others.)     488 

LEASE. 
Bestriotive  covenant — Covenant  not  to  "  permit  or 
suffer  "  —  Underlease  —  Liability  in  equity. — ^A 
leifte  contained  a  covenant  by  the  lessee  that  he, 
his  executors,  administrators,  and  assigns,  would 
not  at  any  time  during  the  term  exercise  or  carry 
on,  in  or  upon  the  demised  premises,  or  permit 
or  suffer  any  part  thereof  to  be  occupied  by  any 
person  or  persons  who  should  use,  occupy,  or  carry 
on  therein  any  noisome  or  offensive  DusinesB  or 
employment,  without  the  consent  in  writing  of  the 
lessor.  E.  purchased  an  underlease  of  the  pre- 
mises, and  had  notice  of  this  covenant.  E.  sublet 
the  house  to  M.,  the  demise  containing  a  covenant 
by  M.  in  similar  terms.  M.  afterwards  commenced 
to  carry  on  an  offensive  business  in  the  house. 
The  original  lessor  then  commenced -tUsjui&a. 
Digitized  by  VjOOQ  IC 
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ehimiug  an  injimotiaii,  to  reatnin  E.  and  M.  from 
limUng  the  oovenant  in  the  original  lease. 
There  was  no  e-ridence  tiiat  E.  had  anthoriaed  or 
nnetioned  the  carryini;  on  of  the  otfeneiTe  bnsi- 
sen  bT  M.  Held,  that  E.,  not  bein^r  *»  assiigrn, 
me  not  bonnd  at  law  by  the  eoTenant,  and  that  it 
iroold  be  an  extension  of  the  principle  of  TuUc  r. 
MwAay  (12  L.  T.  Bep.  O.  8.  469 ;  2  Ffa.  774)  if  he 
were  held  liable  in  equity ;  and  the  oonrt  wonld 
sot  compel  him  to  take  legal  prooeedings  against 

M.    (Hall  V.  Ewin.)      po^s  881 

TJnderleaee  —  Covenant  to  paj'  oollateral  snm  of 
iaonej[ — Covenant  not  mnning  with  the  land — 
Bnle  in  Spencer's  case. — By  an  underlease,  dated 
in  1868,  A.  demised  the  premises  oomprised  in  two 
original  leases  dated  respeotlTely  in  l84S  and  1863 
(save  and  except  snoh  parts  of  tke  premises  com- 
prised in  the  origioial  leaae  of  1848  as  were  oom- 
prised in  an  underlease  dated  in  1867)  to  B.  for 
the  residnes  of  the  original  terms,  except  the  last 
dsy  of  each,  at  the  rents  therein  mentioned.  The 
nimerlease  to  B.  of  1869  contained  a  covenant  by 
B.,  for  himself,  his  heirs,  exeontors,  adminis- 
trators, and  assigns,  with  the  lessor,  his  execators, 
sdministratcnrs,  and  assigns,  that  he  would,  during 
the  several  terms  thereby  granted,  pay  all  existing 
sad  fntore  taxes,  tithes,  rates,  assessments,  and 
oateoinga  of  every  desmption  (except  the  land- 
lord's property  tax)  payable  in  respeot  of  the  pre- 
mises thereby  demised,  and  also  wonld,  during  the 
term  thereby  granted,  in  respect  of  the  premises 
Irstlyand  secondly  thereinbefore  desorioed  and 
thereby  demised,  pay  aH  such  sums  (not  exceeding 
in  any  one  year  the  sum  of  lOOi.)  as  should  for  the 
time  being  be  payable  by  the  lessor,  his  executors, 
administrators,  or  assigns,  on  account  of  the  like 
taxes,  tithes,  rates,  assessments,  and  outgoings  in 
respect  of  the  premises  oomprised  in  and  demised 
ly  the  indenture  of  underlease  of  1867.  Ultimately 
the  property  comprised  in  the  underlease  of  18W 
was  assigned  to  C.  for  the  residues  of  the  terms 
granted  by  the  underlease  to  B.  The  question  was, 
whether  the  covenant  as  to  the  last-mentioned 
taxes,  &o.  ran  with  the  land,  and  whether  C.  was 
bonnd  thereby,  so  as  to  make  him  liable  to  pay 
them.  Held,  that  the  case  was  Igovemed  b^  the 
mle  in  Spencer's  c<i««  (5  Co.  Bep.  16;  1  Smith's 
L.  Cas.) ;  that  the  covenant  as  to  those  taxes,  Ao. 
was  a  covenant  to  pajr  a  ooUateral  sum  of  money, 
and  was  not  one  running  with  the  land ;  and  that 
therefore  C.  was  not  liable  thereunder.  (Gower  «. 
The  Poetmaster-Oeneral  )   587 

LE0TUBE8. 
PohUeation  —  Literary  property  —  Professor  in 
University — Bepnblioabon. — The  delivery  by  a 
professor  in  a  University  of  leotures  in  his  class- 
room to  students  of  the  University  attending  his 
class  in  the  ordinary  course  is  not  snoh  a  pnbUca- 
tion  as  to  deprive  hun  of  his  common  law  right  of 
wopertj  in  such  leotures ;  and  he  is  therefore 
entitied  to  prevent  the  republication  of  his 
lectures,  without  his  authority,  from  notes  taken 
in  the  elan.    (Caird  c.  Sime.)   684 

tEGITIMACY. 

Husband  and  wife — Access — Presumption  of  law — 
Evidenoe  to  rebut  presumption  —  Legitimacy 
Dedazation  Aet  1858. — A  husband  and  wife  were 
married  in  Jane  1888.  In  April  1883  a  daughter 
was  bom.  They  continued  to  live  together  and 
to  occupy  the  same  bedroom  until  the  30th  June 
U84,  when  the  wife  eloped  with  C.  She  was  then 
menstruating.  The  husband  and  wife  did  not 
meet  after  the  30th  June.  A  boy  was  bom  on  the 
3rd  April  1885.  He  now  claimed  a  declaration  of 
lesitimac^.  The  jury  found  against  him.  Held, 
by  the  Divisional  Court,  that  this  case  was  not 
frenun^io  jwrit  <t  d<  jure,  but  that  the  presump- 
tion of  law  in  favour  of  the  legitimacy  of  a  child 
bom  in  wedlock,  whose  parents  have  had  oppor- 
toniiy  for  access  during  the  period  in  which 
gestation  is  possible,  was  capable  of  being  re- 
mitted by  satisfactory  evidenoe;  that  the  qnea- 


tion  was  properly  left  to  the  jnrr ;  and  that  the 
verdiot  must  be  sustained.  (Bosville  v.  The 
Attomey-Qeneral ;  Bosville  and  others  cited.)  page    88 

LIBEL. 

Interloontory  injunction — Jurisdiction  of  court — 
Newspaper  report— Letters  from  correspondents— 
Privilege — Matter  of  public  interest. — The  court 
will  not  exercise  its  jurisdiction  and  grant  an 
interlocutor  injunction  to  restrain  the  pnblioa- 
tion  of  a  libel  in  a  case  where  there  wonld  be 
great  diffioulty  in  framing  an  order  so  as  not  to 
prejudice  the  trial.  The  editor  of  a  newnwper 
inserted  a  report  of  a  general  meeting  of  the 
shareholders  of  a  company,  and  subsequently 
published  two  letters  from  oorrespondente  con- 
taining statemente  highly  damsaing  to  the  success 
of  the  company.  He  claimed  the  right  to  publish 
these  letters  as  being  in  a  matter  of  public  interest, 
and  as  containintr  no  imputation  which  was  not 

Snblioly  made  at  the  general  meeting  as  reported, 
[eld,  that,  although  an  ininnotion  wonld  not  be 
granted,  this  latter  contention  oould  not  be  sup- 
portedj  and  that  the  eoste  of  the  motion  must  be 
ooste  in  the  action.  (The  Liverpool  Household 
Stores  Assooiation  Limited  v.  Egerton,  Smith,  and 
Co.,  andJohnLovell.) 770 

UCENSmO  ACTS. 

Benewal  of  licence — What  is  renewal  as  distin- 
guished from  new  licence  —  Applioation  after 
expiration  of  licence  —  Licensing  Act  1878  — 
Licensing  Act  1874 — P.  was  the  tenant  of  a 
licensed  house,  and  was  duly  licensed  to  sell 
intoxicating  liquors  therein.  At  the  general 
annual  licensing  meeting,  held  on  the  23rd  Sept.  , 
1885,  P.  appUed  for  a  renewal  of  his  licence.  No 
previons  notice  of  opposition  had  been  served  on 
him,  but  on  his  application  being  made,  the  police 
superintendent  gave  evidence  that  P.  had  been 
twice  convioted  of  being  drunk  on  his  own 
licensed  premises,  and  the  justices  thereupon, 
without  any  further  adjournment  or  notice,  re- 
fused to  renew  the  licence,  merely  saying  that  F. 
was  not  a  fit  person,  but  that,  if  a  new  tenant  was 
found,  the  licence  might  be  renewed.  The  licence 
expired  on  the  10th  Oct.  1885,  but  P.,  having  a 
lease  of  the  house,  refused  to  quit  until  the  24th 
June  1886,  when  he  left,  and  C.  entered  into 
possession.  C.  applied  at  the  general  licensing 
meeting,  held  on  the  1st  Sept.  1886,  for  a  licence 
for  the  house,  which  had  thus  been  unlicensed 
since  the  10th  Oct.  1885.  No  evidence  on  oath 
was  given  against  his  application.  The  justices 
refused  to  grant  a  licence,  merely  saying  that 
another  licensed  house  was  not  reqnind  in  the 
district.  Held,  on  the  authority  of  Beg.  v.  Jxaticee 
o/lAverpooI  (49  L.  T.  Bep.  N.  S.  244),tharthe 
application  was  for  a  "  renewal  "  of  a  licence,  and 
not  for  a  "new  licence,"  and  that  the  reason  given 
by  the  justices  for  the  refusal,  although  applic- 
able to  the  case  of  a  "new  lioenoe,  was  not 
applicable  to  the  case  of  a  "renewal.  (Beg.  v. 
Licensing  Justices  of  Market  Bosworth.)     56 

UGHT. 

Easement  of  light— Implied  grant— Adjoining  tene- 
menta — Mandatory  injunction. — In  applying  the 
doctrine  that  a  grantor  cannot  derogate  from  his 
implied  grant  of  an  easement,  the  court  will 
have  regwd  to  the  knowledge  of  the  grantee  as  to 
the  intended  user  of  the  lands  over  which  the 
easements  is  claimed.  In  1882  a  corporation 
demised  a  house  forty-eight  feet  high  to  the  pre- 
decessor in  title  of  the  plaintiffs.  In  1886  the 
corporation  entered  into  an  agreement  with  the 
defendant,  under  which  he  erected  buildings 
eighty  feet  lugh  opposite  to  the  plaintifFs'  house, 
and  interfering  with  their  access  of  li^ht.  A 
narrow  passsge  separated  the  two  buildings.  It 
was  known  to  the  grantee  in  1882  that  the  adjoin- 
ing land  across  the  passage  was  to  be  let  b^  the 
corporation  for  the  building  of  business  premises. 
The  plaintiffs  claimed  a   mandators'  injunction 
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agadnit  tiw  defendxiit  to  enforoe  their  implied 
giant  of  an  easement  of  light.  Held,  that,  as  the 
original  srantea  mnet  hare  reaaonably  anticipated 
the  erection  of  ancb  buildings  as  had  aotnally 
been  erected,  no  mandatory  injunction  would  be 
granted.  (The  Birmingham,  Dndlej,  and  District 
Banting  Company  Tiimitwd  v.  Soes.)       _    —V^*  8B0 

UVEBPOOL  DOCK  RA.TES 
Mersey  Dock  Acta  Cooaolidation  Act  1858. — A 
ressel  sailing  from  Olaagow  with  part  of  its  catgo 
entering  the  docks  at  IdTeipool  and  taldng  on 
board  more  cargo,  but  not  disoharging  any,  and 
proceeding  thence  to  a  foreign  port,  is  only  liable 
to  nay  to  the  Mersey  Docka  and  Harfaonr  Board 
gncli  dock  rates  as  ai«  payable  by  resaels  trading 
inwards  to  liverpool  from  Olasgow  (Lord  Esher, 
M.B.,  innmtinU).  Per  Lord  Esher,  M.S.,  snoh 
a  yesssl  is  liaUe  to  pay  snch  dook  rates  as  axe 
payable  by  a  Teasel  trading  ontwatds  fnmi  Liyer- 
pool  to  such  foreign  port.  (Henderson  Brothen 
V.  The  Mersey  Docks  and  Harbour  Board.) TO 

LOCAL  QOVEBNMENT. 

Joint  board — Compraient  dislricts — Apportionment 
of  expenses — "  Special  expenses  " — Public  Healtb 
•Act  1875.— By  sect.  16  of  the  ProTisional  Order 
Confirmation  (Darenth  Valley)  Act  1878,  it  is  pro- 
Tided  that  "The  expense  incnned  by  the  joint 
board  in  carrying  out  the  duties  prescribed  by  this 
order  ...  snail  be  defrayed  out  of  a  common 
fond,  to  be  contributed  by  the  urban  sanitarr 
district  and  several  oontribntory  places  mentioned 
in  the  schedules  hereto,  in  manner  provided  by 
sect.  283  of  the  Public  Health  Act  1875."  By 
sect.  17  of  the  same  proTisionsl  order,  it  ia  pto- 
vided  that,  "  The  contributions  of  the  rural 
■anitary  anthorities  of  the  Dartford  and  Seven- 
oaks  Unions  respeotivel^  towards  the  common 
fund  of  the  united  district  shall  be  oonbribnted 
and  raised  in  the  same  manner  in  every  respect  as 
if  snch  oontributioiu  were  required  to  defray 
'  special  expenses '  within  the  meaning  of  the 
Poblio  Health  Act  1875."  Held,  upon  a  case 
stated,  that  in  uiportioning  the  amount  of  the 
expenses  inourred  by  the  plaintilt  joint  board 
among  its  component  distncts,  the  joint  board 
should  do  so  in  proportion  to  the  rateable  values  of 
the  properties  in  such  dietriots,  such  values  to  be 
ascertained  according  to  the  valuation  listinfoioe 
for  the  time  being,  as  provided  by  sect.  383  <^  the 
Public  Health  Act  1875.  (The  Darenth  Valley 
Main  Sewerage  Board  v.  The  Onardiana  of  toe 
Poor  of  the  Dartford  Union.)    _.    _.  233 

Kew  stnet— Part  of  a  new  street— Notioe  to  lay  oat 
new  street  sad  erect  buildings  abutting  thereon — 
Approval  of  local  authority — Erection  of  building 
before  whole  of  new  street  constructed  to  satia- 
foctioa  of  local  authority— 38  &  39  Viot.  c.  55, 
s.  150—18  ft  49  Vict.  c.  clxixiii.,  s.  87.— Tha  . 
Sunderland  Tiocal  Improvement  Act  1%5  by  sect. 
37  enacts,  that  it  shall  not  be  lawful  for  any 
person,  except  with  the  consent  of  the  corpoiation, 
.to  erect  or  build,  or  begin  to  erect  or  build,  any 
new  buildings  abutting  upon  any  new  street  or 
part  of  a  new  street,  unless  the  corporation  shall 
have  previously  approved  of  the  level  and  avail- 
able width  of  such  new  street  or  part  of  a  new 
street,  nor  until  the  carriage  way  and  footway  cf 
such  new  street,  or  part  of  a  new  street,  shall 
have  been  formed  to  such  a  level  and  of  such  a 
width,  and  eonstmeted  and  sewered  to  the  satis- 
faction of  the  corporation  in  aoeordanoe  with 
sect.  ISO  of  the  Public  Health  Act  1875.  The 
appellanta,  who  were  builders,  gave  notice  to  the 
Sunderland  local  authority,  the  respondents,  of 
their  intention  to  lay  out  a  certain  new  street, 
the  i^hoB  for  the  eonstmction  of  which  were 
approved  by  the  rcKpondents.  They  subsequently 
gave  notice  that  they  intended  to  erect  four  new 
bonaes  ia  tiiat  street,  the  plans  of  which  were 
submitted  to  and  and  approved  by  the  respondents. 
The  apiMllants  began  to  erect  these  houses  abut- 
ting upon  or  fronting  that  part  of  the  new  street 
vhloh  nad  been  sewered,  levelled,  paved,  mettled. 


flagged,  and  dumneDed  to  the  satisbotion  of  tlie 
les^mdents ;  but  the  whole  of  the  new  stroet  had 
not  been  uuuslr  acted  and  made  good  to  the  satis- 
faction of  the  respondents  withui  sect.  37  of  tiie 
Sunderland  Local  Improvement  Act  1885.  "Sba 
appellaats  were  sommoned  in  req>ect  of  the  in- 
fringement of  that  aeotiflsi,  and  were  fined.  They 
appealed.  Held,  on  appeal,  that  the  oonviotiaa 
was  ri^t,  and  tmat,  as  the  appellanta  had  given 
notiee  to  lay  oat  IIm  whole  oi  a  new  stzeet,  tfaa 
nrbao  authority,  under  thnir  local  Act,  ware 
entitled  to  withhold  their  consent  to  the  erection 
of  any  honse  or  building  abutting  on  the  new 
street  unless  the  whole  of  the  new  street  were  oon- 
stmoted  and  sewered  to  l^eir  satdsfactiaa. 
(Woodhill  and  another,  N>ps.,  v.  The  Mayor  and 
Corporation  of  Sundedand,  respa.)-.     _.    ._  |mi#*  30 

LtlMACT. 

Lords  Justice*— Jmisdiotion  as  additianal  judges 
of  the  Chaneery  Division. — The  Lord  Chancellor's 
letter  requesting  Xiords  Justioes  sitting  in  Lunaqy 
to  act  aa  admtional  judges  of  the  Chancery 
Division,  is  not  eonflned  to  applications  under  the 
Trustee  Acts,  but  extends  to  lul  Innaqr  matters  in 
which  it  is  necessary  to  act  under  the  jnrisdictiaii 
of  the  Chancery  Division,    (iie  Flatt.)    ._     ......  857 

ftoperty— Fund  in  oourt — Payment  out — "  Insane 
patient "  in  eokwy — Colonial  master  in  lunaqy. — 
Where  a  person  residing  in  New  South  Wales  was 
an  "insane  patient,"  but  had  not  been  found  to 
be  of  unsound  mind,  the  court  held  that  the 
master  in  Isnaey  of  the  colony  was  not  entiUsd 
under  seot.  105  of  48  Viot  No.  7  of  New  South 
Wales,  to  claim  payment  out  of  the  capital  in. 
court  in  England  belonging  to  snch  person,  on  the 
ground  that  the  status  of  the  patient  had  not  been 
altered,  but  allowed  payment  of  part  of  the  inoome 
for  past  and  future  maintenance  to  the  master 
as  a  statutory  guori  guardian  of  the  "insane 
patient."  Where  there  is  a  fund  in  oourt  the 
costs  of  an  appeal  as  to  the  fund  will  xtsA  be 
allowed  out  of  it  except  on  very  special  oocasions. 
(Se  Barlow ;  Barton  v,  Spencer.)     _ '_     ._    96 

MALTA. 
Iaw  of  —  Succession  to  entailed  estate  —  Legiti- 
mation of  natural  child — Jurisdiction  of  the  court 
— 0>de  Boha^i,  book  4,  cap.  1,  sect.  60 — Ordinaooa 
of  May  25,  1814.— The  Grand  Master  of  the 
Knights  of  St.  John  had,  from  the  time  that  tiis 
island  of  Malta  was  granted  to  them  by  the 
Emperor  Charles  V.,  the  power  possessed  by  the 
Emperor  under  the  Boman  law  of  legitimating.bjf 
special  dispensation  illegitimate  children,  even  if 
Mtn  of  an  adulterous  interoonrse,  upon  the 
petitim  of  the  father,  and  when  Malta  becama 
a  British  poasession  the  power  in  question  passed 
to  the  Kitish  Oovemor.  Suoh  application  was  a 
gwui-jndicial  proceeding,  and  was  disposed  of 
upon  well-reoognised  considerations  with  the 
assistance  sad  advice  of  a  judge  of  the  Civil 
Court  Qy  an  Ordinance,  dated  Blay  25, 1814,  the 
Governor  reconstituted  the  civil  and  criminal 
tribunals  of  the  island,  and  declared  (inter  atta) 
that  the  Third  Hall  of  the  Civil  Oourt  should  in 
future  "  perform  all  acts  of  voluntary  jurisdiction 
hitherto  performed  by  the  civil  judge,  or  by  the 
<}oveniment,  on  a  petitioD  from  the  party  and  a 
report  from  the  civil  judge."  Held,  that  by  this 
Ordinance  the  special  power  of  legitimation  above 
mentioned  was  transferred  to  the  Civil  Court.  A 
petition  for  the  legitimation  of  a  child  is  an  appeal 
to  the  voluntary  jurisdiction  of  the  court,  and 
persons  whose  interests  might  be  affected  by  the 
legJtimatioB  need  not  be  cited  as  parties,  or  appear 
for  their  interest.  By  Maltese  law  the  umitationa 
of  an  entail  may  be  so  expressed  as  to  exclude 
from  succession  children  not  bom  in  lawful 
wedlock,  but  the  provisions  of  the  Code  Bohan, 
book  4,  cap.  1,  sect.  60,  with  respect  to  entailed 
property,  are  intended  merely  to  protect  the 
interests  of  the  legitimate  children  of  the  same 
parent  in  a  (^^nestion  with  his  legitimated  children, 
and  are  not  intended  to  prevent  the  legitimated 
gitized  by  V^jC 
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children  from  taking  under  an  entail  in  priority 
to  collateral  beiis,  in  the  absenoe  of  any  sncn 
express  limitations  as  abore  mentioned.  (Gera  v. 
Ciantar.)   pays  818 

MAEEIED  WOMAN. 
Separate  estate — Simple  contract  debt-^Statnte  of 
limitations  (21  Jac.  1,  o.  16),  a.  8.— In  1875  a 
married  woman  borrowed  money  from  her  hnabeknd 
which  she  ai^reed  verbally  to  repay  with  interest 
oat  of  her  separate  estate.  She  Uved  till  1884, 
but  she  nerer  paid  any  intnrest  on  the  debt,  or 
made  any  part  payment  in  respeot  tiiereof ,  orgaya 
any  acknowled^ent  of  her  liability  to  rep<^  it. 
On  a  claim  aeaingt  her  estate  for  the  debt :  Held, 
that  the  debt  was  barred  by  analog  to  the 
Statnte  of  Limitations,  (Re  Xady  Hastings: 
Hftllett  V.  Hastings.)    _.     _.     ...    _.    ...  126 

MASTER  Am)  SERVANT. 
Bnaoh  el  statatory  dnty — Volenti  jumfit  iufwria —  ' 
Coal  Mines  Begnlation  Act  1872— Employers' 
liability  Aet  1880. — ^A  collier  in  the  employ  <n  the 
defendant  was  killed  by  an  aooident  which  occurred 
by  reason  of  the  neglect,  on  the  part  of  the  defen- 
dant, of  the  statotoiy  dntjr  of  having  a  banksman 
at  the  pit's  month  when  the  men  went  np  or  down 
the  shaft.  The  deceased  was  aware  that  it  was 
not  the  cnstom  at  that  ])it  to  have  a  bankaman  at 
the  pit's  month  at  certain  horns.    Held,  that  the 


Volmti  nonfit  tt^'uria  did  not  apply  where 
there  had  been  a  breach  on  the  part  of  tne  defen- 
dsire  of  a  statatory  dnty,  and  that  the  widow  of 
the  deceased  was  entitled  to  sne  nnder  sub-sect.  2 
of  sect.  1  of  the  Employers'  Liability  Act  WBO. 
(Baddeley  v.  Earl  Oranville.)     : 

MINES. 
Injurious  affecting  of — Compensation  for  appre- 
hended or  future  miury — Compensation,  when  pay- 
able— Meaning  of,  snail "  from  time  to  time' '  pay  the 
owner — Waterworks  Clauses  Act  1847. — Sect.  25 
of  the  Waterworka  Clauses  Act  1847  provides  that, 
"  except  where  otherwise  provided  for  by  agree- 
ment, the  undertakers  shall  from  time  to  time  pay 
to  the  owner,  lessee,  or  occupier  of  any  mines  of 
coal,  ironstone,  or  other  minerals  extending  ao  as 
to  lie  on  both  sides  of  any  reservoirs,  buildings, 
pipes,  conduits,  or  other  works,  ail  such  additional 
expenses  and  losses  as  shall  be  inourred  by  such 
owner,  lessee,  or  occupier,  by  reason  of  tiie  sever- 
ance of  the  lands  over  snoh  mines  or  minerals 
by  such  reservoirs  or  other  works,  or  of  the  oon- 
tmuous  working  of  such  mines  or  minerals  being 
interrupted  as  uoresaid,  or  by  reason  of  the  same 
being  worked  nnder  the  restrictions  contained  in 
this  or  the  special  Act,  and  for  any  mines  or 
minerals,  not  purchased  byilie  undertakers,  which 
cannot  be  obtained  by  reason  of  making  and  main- 
taining the  said  works,  or  by  reason  of  such  appre- 
hended injury  as  aforesaid."  In  an  arbitration, 
umdsr  the  Waterworks  Clauses  Act  1847,  between 
the  claimants,  who  were  leasees  of  certain  ooal 
mines,  and  the  defendants,  who  were  authorised 
to  construct  a  reservoir  and  other  works,  on  the 
anrfaoe  of,  and  adjoining,  auch  mines,  the  ompire 
found  that  tl^e  claimants  had  not  as  yet  approaoued 
the  reservoir  in  such  a  manner  as  to  cause  any 
present  risk  to  the  claimants'  mines  from  the 
existence  of  the  reservoir,  assuming  it  to  be  filled 
with  water ;  also,  that  if  the  claimants  were  free 
to  work  their  mines,  without  risk  of  interruption 
from  the  defendants'  worka  they  could,  and  would, 
have  got  the  whole  of  the  coal  under  the  reser- 
voir, and  within  forty  yards  of  its  boundary ;  he 
also  found  that,  by  reason  of  the  defendants' 
works,  and  of  apprehension  of  injury  therefrom  to 
*  seam  called  the  Canned  seam,  the  claimants 
oonld  not  work  or  get  more  than  50  per  cent,  of 
the  cannel  coal  under  the  reservoir,  or  within 
twenty  yards  of  its  boundary,  and  that  a  prudent 
lessee,  working  without  right  to  compensatioii, 
would  be  compelled,  b^  reason  of  such  appre- 
hended injury,  to  abstain  from  getting  more  tnan 
50  per  cent,  m  the  cannel  ooal  nnder  the  reservoir. 


The  claimants,  for  the  purpose  of  getting  the 
ooal,  had  begun  to  sink  a  pit  at  a  plaoe  called 
Blue  Pita,  but  they  were  stopped  by  the  defen- 
dants, with  whose  reservoir  such  pit  would  have 
interfered.  To  sink  a  pit  outside  the  lands 
acquired  by  the  defendants  would  have  involved 
an  additional  expense  as  compared  with  the  pit 
sunk  at  Blue  Pits.  Held,  that  the  claimants 
were  entitled  to  compensation  for  the  prospective 
prevention  of  the  working  of  more  than  50  per 
cent,  of  the  cannel  coal,  and  also  to  compensation 
for  being  prevented  from  ainking  a  ahaft  at  Blue 
Pits.  Per  Mathew,  J.:  "'From  time  to  time" 
means  as  the  occasion  should  arise ;  that  there 
should  be  additional  protection  to  the  mine-owner, 
after  compensation  had  been  assessed,  and  that 
where,  after  compensation  had  been  assessed,  or 
no  compensation  had  been  assessed,  a  fresh  cause 
of  action  developed  itself,  within  tne  description 
of  the  section,  a  claim  for  compensation  might  be 
made  in  respeot  of  it.  Per  Cave,  J. :  "  From  time  to 
time  "  means  not  that  the  injury  must  neomsarily 
have  happened,  but  that  it  must  be  "  reasonably 
imminent."  (Holliday  v.  Mayor,  4o.,  of  Wake- 
field.)   pagt  559 

Wages  —  Pttyment  by  weight  of  mineral  gotten — 
Deductions  —  Non  -  compliance  with  statatory 
mode  of  determining  deductions.  —  The  Coal 
Mines  Begulation  Act  1872,  sect.  17,  enacts 
that,  if  the  payment  of  persons  employed  in 
a  mme  nnder  the  Act  is  dependent  upon  the 
akmonnt  of  mineral  (ptten  by  them,  such  mineral 
is  to  be  truly  weighed,  out  agreements  may 
be  made  between  the  mine  -  owner  and  the 
person  ao  employed  as  to  certain  deductions 
for  materials  other  than  the  mineral  con* 
traoted  to  be  gotten  which  deductions  are  to  be 
determined  by  the  banksman  or  weigher  and 
check-weigher  (if  there  be  one). '  In  the  defen- 
dants' colliery  the  coal  was  weighed  close  to  the 
pit's  mouth,  in  preaenoe  of  the  weigher  and 
check-weigher,  and  was  then  carried  to  a  distance 
and  thrown  on  to  the  screen  of  an  automatic 
weighing  machine,  which  registered  the  weight  of 
the  slack  that  passed  through  the  screen.  The 
weight  was  noted  by  a  boy  in  the  defendants' 
employ,  who  was  not  a  weigher  or  a  oheok- weigher, 
and  wages  were  paid  to  tne  plaintiifs,  who  were 
persons  employed  in  the  defendant  company's 
mine,  according  to  the  weight  of  the  coal  after 
deducting  the  weight  of  such  alack.  The  plain- 
tiffs brought  their  action  to  recover  the  amount 
80  deducted  from  their  wages.  Held,  that  the 
plaintiffs  were  entitied  to  recover,  as  the  deduc- 
tions were  illegal  by  reason  of  their  not  having 
been  made  in  comormity  with  the  statutory 
reqnirementa.  (Browne  and  others  v.  The  Nether- 
seal  Colliery  Company.)      567 

MOBTQAQE. 

After-acquired  property — Assignment  of — Validity 
—  Unoertaiaty — "Entitled  under  any  will"  — 
Divisible  oovenant.— A  mortgagor  by  deed  assigned 
to  the  mortgagee  all  tiie  hous^old  goods  and  live 
and  dead  fanning  stock,  tenant^  rights  and 
interests  of  the  moitgtL^i  of,  in,  or  upon  any 
farm  then  held,  or  which  daring  the  security 
might  be  held,  bv  him  ;  also  all  real  and  persons 
estate  to  which  ne  should  become  entitled  under 
the  will  of  hia  father;  also  all  moneys  of  or  to 
which  he  then  waa,  or  might  during  the  aecurity 
become,  entitled  nnder  an^  aettlement,  will,  or 
other  document,  either  in  his  own  right,  or  oa  the 
devisee,  legatee,  or  next  of  kin  of  his  father,  or 
any  other  person  or  persons ;  also  a  policy  of 
assurance;  also  all  other  the  freehold  heredita- 
ments, goods,  chattels,  effects,  debts,  securitiea, 
dooamenta,  vouchers,  books  of  account,  fixtures, 
and  persoiial  property  of,  in,  or  to  which  he  was, 
or  during  the  security  should  become,  beneficially 
seiaed,  posaeased,  entitled,  or  interested,  for  any 
vested,  contingent,  or  possible  estate  or  interest ; 
with  full  right  and  title  to  enter  and  possess.  The 
mortgagor  afterwards  became  entitled  under  a 
will  to  a  share  of  the  personal  estate  of  a  testator.]  ^ 
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Held,  that  the  asngnment  was  a  diTiaible  one,  and 
that  the  portion  of  it  whioh  related  to  property 
derived  nnder  any  will  was  not  too  -ngne  to  M 
enforced.  Held,  therefore,  that  the  property 
coming  to  the  mortiragor  nnder  the  will  in  ques- 
tion passed  nnder  the  assignment.  (Re  Clarke ; 
Coombe  v.  Carter.) page  831 

Foreolosnre — Order  LV.,  r.  So — Delivery  of  posses- 
sion of  mortgaged  property. — A  mortgagee  who 
has  obtained  a  foreclosare  judgment  niti  by 
originating  summons  nnder  Order  LT.,  r.  Sa,ma^, 
open  default  in  payment  by  the  mortgagee,  obtain 
a  ^ndgment  for  foreclosure  absolute,  and  for 
deliTery  of  possession  of  the  mortgaged  proper^ 
in  the  possession  of  the  morlsagor,  even  althongh 
the  summons  did  not  expressly  ask  for  deliTery  of 
possession.    (Best  v.  Applegate.)     589 

Fraud — Bepudiation — Aifirmation  of  contract — Ear- 
marked assets — Bight  of  defrauded  person  to 
follow.  A  solicitor  took  money  of  his  client's,  and 
pretended  to  have  invested  it  upon  four  mortgages. 

I  After  his  death  it  was  discovered  that  three  of 
these  mortgages  were  absolutely  valueless,  and 
the  client  took  no  steps  as  reeards  them.  He 
brought  an  action  to  enforce  the  other,  which 
resulted  in  a  compromise  out  of  which  be  obtained 
part  of  the  money  due.  Held,  that  aa  regards 
this  last  one  he  had  affirmed  the  contract,  and 

'  oonld  not  now  repudiate  the  mortgage,  but  as 
T^rards  the  other  three  he  could.  Clowshr.  London 
and  North-Wettem,  Railway  Company  (25  L.  T. 
Bep.  N.  S.  798)  followed.  There  was  monejr  in 
the  hands  of  the  representatives  of  the  solicitor 
which  oonld  be  identified  as  part  of  the  money 
received  by  him  from  his  client.  Held,  that  the 
olient  oonld  follow  this  money,  and  require  it  to 
be  applied  in  payment  of  the  money  of  which  he 
had  been  defrauded.  {Re  Hurray;  Diokson  v. 
Murray.)    228 

Bealisation  of  security — Surplus — Simple  contract 
debt— Eetainer^Set-off.— In  1847  the  Provident 
Insurance  Society  purchased  from  G.  an  annnity 
for  his  life,  charged  upon  his  life  estate  in  real 
property.  In  1881  the  Provident  Sociei^  advanced 
Q.  40001.  upon  the  seonrity  (rf  an  assignment  of  a 
policy  for  50001.  in  the  Ouardian  Office.  The 
assignment  of  ^e  policy  contuned  a  proviso  for 
redemption  and  a  power  of  sale,  with  a  declaration 
of  trust  of  the  proceeds  of  sale,  but  no  declaration 
of  trust  of  the  policy  moneys  if  they  shonld  be 
receivedafter  0.8 death.  0.  diedinSSS.  There 
was  then  due  to  the  Provident  Society  the  appor- 
tioned part  of  the  annnity  from  the  last  naif- 
yearly  payment  to  the  day  of  his  death.  C^.'s 
estate  was  insolvent.  The  Provident  Sooie^ 
received  the  SOOOI.  insured  by  the  policy  in  the 
Guardian' Office  mortgaged  to  them,  paid  oft  their 
own  mortgage  debt  and  interest,  and  claimed  to 
retain  the  balance  in  discharge  of  the  amount  due 
to  them  for  arrears  of  the  annuity.  Held,  that 
the  Provident  Society  could  claim  no  right  against 
the  other  creditors  from  the  fact  of  possession ; 
that  no  set-oif  oonld  arise  because  the  debt  due  to  - 
them  from  the  testator  arose  in  his  lifetime,  and 
that  due  from  them  to  him  only  became  due  after 
Us  death ;  and  that  therefore  the  claim  to  retain 
the  surplus  must  be  disallowed.  {Re  Gregson; 
Christison  o.  Bolam.)    250 

Bedemption— Dnty  of  paid-off  morttmgee — Breach 
of  duty — Liability  of  mortgagee.— O.,  H.,  and  H. 
were  the  trustees  of  fnnds  which  included  certain 
railway  debenture  stock  amounting  to  7828i.  G. 
was  a  stockbroker  and  the  acting  trustee  in  refer- 
ence to  the  investments  of  the  trnst  funds.  He 
proposed  to  M.  and  H.  that  the  debenture  stock 
shonld  be  sold  and  the  proceeds  invested  in  pre- 
ference stock  of  another  railway  company.  To 
cany  out  this  change  of  investment  G.,  M.,  and 
H.,  on  the  27th  Jan.  1882,  executed  a  transfer  of 
the  debenture  stock.  The  transfer  was  expressed 
to  be  in  consideration  of  S«.,  and  was  made  to  B. 
and  S.,  the  tmstees  of  a  certain  bank.  G.  had 
borrowed  money  from  such  bank  for  his  own  pur- 
poses, and  he  handed  to  B.  and  S.  the  transfer  and 


certificate  of  the  stock  as  part  seonrity  for  the 
loan.  The  loan  was  paid  off  in  Feb.  1882 ;  but 
instead  of  retransfemng  to  the  three  transferors, 
B.  and  S.,  by  the  direction  of  the  bank,  and  with- 
out any  communication  with  If.  and  H.,  trans- 
ferred, on  the  15th  Feb.  1882,  the  stock  to  a 
purchaser  from  G.  and  handed  the  oertificate  to 
him.  G.  received  the  purchase  moneys,  and  in- 
vested them  in  his  own  ni.me,  in  the  purchase  of 
87002.  preferenoe  stock  of  another  railway  com- 
pany. G.,  in  statements  rendered  to  his  co-trustees, 
represented  that  the  debenture  stock  had  been 
sold,  that  87001.  preferenoe  stook  bad  been  bought 
with  the  proceeds,  and  that  this  stock  still  formed 
part  of  the  trust  funds.  On  the  16th  Aug.  1883 
G.  sold  the  preference  stock  and  appropriated  the 
proceeds,  la  March  lSt5  complaint  was  made  to 
.  H.  by  the  beneficiaries,  that  uie  dividends  on  the 
preference  stook  were  irregularly  paid.  H.  there- 
upon made  inquiries,  the  effect  of  which  was  that 
O.  absconded.  In  May  1885,  by  an  order  made 
nnder  the  Trustee  Act,  the  rignt  to  sue  for  and 
recover  all  choeee  in  action  subject  to  the  trust 
was  vested  in  M.  and  H.,  and  in  the  same  month 
the;^  and  the  beneficiaries  brought  an  action 
against  the  bank  and  their  tmstees  B.  and  S., 
seeking  to  make  the  bank  account  for  the  value  of 
the  debenture  stock.  The  railway  company  by 
which  the  debenture  stook  was  issued  were  also 
joined  as  defendants,  bnt  at  the  bar  no  relief  was 
asked  against  them.  Held,  that  the  deed  of 
transfer  only  conferred  an  authority  to  sell  to  B. 
and  S.  or  the  bank,  for  whom  they  were  trustem  ; 
that  the  bank  did  not  buy,  and  the  sale  to  the 
actual  purchaser  was  entirely  without  the  author- 
ity of  M.  and  H. ;  and  that  oonaequently  the 
eondnct  of  the  bank  in  permitting  B.  and  S.  to 
assign  the  legal  interest  in  the  stook  and  part 
with  the  certificates  to  the  actual  purchaser  nom 
Q.  was  a  distinot  breaoh  of  their  duty  to  the  trans- 
ferors. Held,  therefore,  that  the  bank  were  liable 
for  the  value  of  the  debenture  stock  at  the  time  it 
was  transferred  with  interest  at  4  per  oent.  from 
the  date  when  the  beneficiaries  oeaaed  to  receive 
the  dividends.  (Magnus  v.  The  Queensland  Na- 
tional Bank.)  page  138 

MimiCIPAL  COEPOBATIOK. 
Application  of  borough  fund — Municipal  Corirara- 
tions  Act  1882. — ^A  municipal  corporation  passed 
resolutions  to  the  effect  that,  pursuant  to  seot.  15, 
sub-sect.  4,  of  the  Municipal  Corporations  Aot 
18^,  a  certain  sum  shonld  be  paid  to  the 
mayor  by  way  of  remuneration,  and  that  the 
mayor  should  be  requested  to  take  snoh  steps  aa 
he  might  deemproper  for  the  due  celebration  of 
the  Jubilee  of  Her  Majesty's  reign.  Some  of  the 
burgesses  moved  to  restrain  the  corporation  from 
applpng  any  part  of  the  borongh  fund  in  the  cele- 
bration of  the  Jubilee.  Held,  that  theprovisions 
of  the  Municipal  Corporations  Aot  1882  had  not 
been  contravened,  and  that  an  interlocutory 
injunction  would  not  be  granted.  (The  Attorney- 
General  r.  The  Corporation  of  Blackburn.) 385 

NAVAL  DISCIPLINE  ACT  1866. 
Desertion — Bight  of  officer  to  resign  oommission— 
Leaving  ship  without  resignation  having  been 
accept^ — Admiralty  Begulations,  160— Arrest  of 
officer  without  warrant. — Where  a  commissioned 
officer  accepts  an  appointment  to  serve  in  one  of 
Her  Majesty's  ships  in  commission,  and  enters 
upon  the  performance  of  his  duties,  he  subjects 
himself  to  tiie  provisions  of  tlie  Navy  Discipline 
Act  1866,  and  cannot  at  his  own  will  and  pleasure 
resign  his  appointment,  and  may  be  tried  by  court- 
martial  for  any  of  the  offences  specified  in  the 
Act.  Quwre,  whether  IJie  mere  acceptance  of  a 
oommission  would  of  itself  and  under  all  circum- 
stances suffice  to  bring  an  officer  within  the  juris- 
diction of  a  court-martial  for  refusing  to  enter 
upon  any  particular  service.  A  naval  officer 
"  subject  to  the  Navy  Discipline  Act  1866,  "within 
the  meaning  of  suet.  51,  may  arrest  an  offender 
against  the  Act  without  a  warrant.    The  Admi- 
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nl^  Tcfnsed  leare  to  an  officer  of  ona  of  Har 
Majeaty's  ahipa  in  eommiagion,  to  retire  from  the 
serrice,  and  tharenpon  the  offioer,  haringr  obtained 
petmiasion  to  ro  on  ahore  when  the  abip  waa  at 
Simona  Bay  in  Sooth  Africa,  wrote  a  letter  to  hia 
eaptain,  imorminK  him  that  he  retired  from  the 
aerrice,  in  aooordance  with  the  conditions  laid 
down  in  article  160  of  the  Admiralty  Be^olationB 
and  returned  his  oommiasion.  The  offioer  then 
returned  to  E&irland  in  a  mail  steamer,  and  upon 
hia  arriTal  at  Plymouth  he  waa  arrested  and  taken 
on  board  the  flagship  to  await  his  trial  by  oonrt- 
martial  for  desertion.  Held,  that  he  had  no  right 
to  reaign  without  laaTC,  and  that  he  waa  liable 
to  be  tried  by  court-martial  under  the  DTaval 
Diaoipline  Act  1866.  (Beg.  v.  Coming  and 
othera.)     page  477 

NEOUGENCE. 

Company — Percolation  of  water — Compenaation — 
Injunction. — A  compcuiy  with  statutory  powera 
anSered  water  to  percolate  from  their  canal  into 
ana^oining  mill  and  caoae  damage.  Such  per- 
oolatum  aroae  in  the  first  instance  from  a  sob- 
aidaooe  of  the  land  canaad  by  the  working  of  a 
mine  owner  nnder  both  the  canal  and  the  mill, 
and  conld  not  have  been  foreseen  or  prevented  by 
the  oompany  by  any  reasonable  means  at  any 
raaaonable  coat.  Held,  that  the  canal  ownera 
were  neTertbeleas  guilty  of  negligence  in  not 
ni^Vi-ng'  good  the  damage  when  it  occurred,  and 
must  pay  compenaation  to  be  aaaessed  as  provided 
by  the  Canal  Act.  But  held,  that  it  waa  not  a 
ease  for  granting  an  injunction  against  the  com- 
pany to  reetrain  the  percolation  of  water.  (Erana 
V.  The  Huicheater,  Sheffield,  and  Lincolnshire 
BaUway  Company.)       194 

Bailwny  oompany — ^Injaiy  to  cattle— Expert — Onna 
of  proof. — Bight  oowa  having  been  safely  loaded 
in  a  truck  at  D.  for  conveyance  to  B.,  on  the 
arrival  of  the  train  at  B.  it  waa  found  that  of  theae 
one  had  a  leg  broken,  and  that  three  others  were 
injured  about  the  hipa  and  rump.  The  owner  of 
the  cowa  having  brought  an  action  for  negligence 
Mainat  the  railway  company,  and  having  proved 
t£a  injnriea,  and  given  his  opinion  that  they  were 
aanaea  by  undue  ahnnting  and  jerking  of  the 
train  :  Held,  that  the  onna  of  proof  being  on  the 
plaintifF,  and  no  affirmative  evidence  having  been 
given  by  him  of  negligence  on  the  part  of  the 
nulway  company,  the  defendants  were  entitled  to 
judgment.  (Smith  v.  The  Midland  Bailway  Com- 
psmy.) 818 

NEW  BIVEB  COMPANY'S  ACT  1852. 
Waterworks  Clauaes  Act  1847— House— Dwelling- 
house — Water  supply— Domeatic  purpoaoe— Obli- 
gation to  anpply  by  meter. — Th3  plaintiffs  owned 
a  aiz-atorey  warehonae  within  the  defendanta' 
lindta  used  for  storing  carpets ;  aoceaa  between 
the  storeys  waa  obtained  partly  by  a  hydraulic 
lift;  no  part  of  the  building  was  naed  for  habita- 
tion, and  no  peraon  oooopied  it  at  night ;  no 
meals  were  taken  there,  nor  waa  there  any  appli- 
ance for  cooking ;  there  were  within  the  building 
water-doseta  and  lavatories.  Held,  that  the  wora 
"house  "  in  sect.  35  of  the  special  Act  (being  read 
in  connection  with  the  incorporated  sections  of 
the  Waterworks  Claosea  Act  1847)  is  limited  to 
"  dwelling-house ; "  that  the  plaintiifs'  premises 
were  not  a  dwelling-honse ;  and  that,  therefore, 
although  the  puiposes  foi^  which  water  was 
leqidred  for  the  buUding  were,  except  as  regarded 
tile  lift,  domeatic  purposes,  the  case  waa  not 
within  sect.  35.  Held  further,  that  the  case 
both  aa  to  the  lift  and  aa  to  the  other  purposes 
came  within  sect.  41,  and  that  this  section  is 
obli^toiy  on  the  oompany,  the  Court  not 
ahanng  in  the  doubt  expressed  by  Brett,  L.J. 
in  Metropolitan  Board  of  Workt  v.  New  River 
Company  (Ct.  of  App.,  unreported).  Sects.  30 
and  40  of  tiie  Act  are  merely  declaratory  that  it 
shall  be  intra  viret  of  the  company  to  enter  into 
the  agreementa  therein  mentioned.    (Cooke,  Sons, 

and  Co.  V.  New  River  Company.)     228 

c 


NUISANCE. 

Small-pox  hoapital— Interim  injunction. — An  interim 
injunction  granted  restraining  a  sanitary  authority 
from  continuing  a  small  pox  hospital,  on  the  ground 
that  there  waa  an  "  appreciable  injury  to  the  plain- 
tiff'a  property  "  witbm  the  worda  nsed  by  Cotton, 
L.J.'  in  Fleet  v.  ITetropolitan  Asylums  Board 
(2  Timea  L.  Bep.  361).  (Bendelow  v.  Guardians 
of  Wortley  Union.) page  849 

PABLUMENTAET  PEOCEDUBE. 
Jurisdiction  of  committee  of  House  as  to  costs — 
Vexations  opposition  to  Bill — "  Petitioner,"  mean- 
ingof— Directors  of  company. — By  28  ft  89  Vict, 
c.  27,  8.  2,  "  When  the  committee  on  a  private.Bill 
shall  .  .  .  nnanimoualy  report  that  the  pro- 
moters of  the  Bill  have  been  vexationsly  sub- 
ieoted  to  expense  in  the  promotion  of  the  said  Bill 
by  the  opposition  of  any  petitioner  or  petitionera 
against  tne  same,  then  the  promoters  ahall  be 
entitled  to  recover  from  the  petitionera,  or  such  of 
them  aa  the  committee  shall  think  fit,  such  por- 
tion of  their  costs  of  the  promotion  of  the  Bift  aa 
the  oonunittee  may  think  fit."  By  seot.  8,  the 
taxing  officer  of  the  Honae  "  shall  deliver  to  the 
parties  ...  a  certificate  signed  by  himself 
expreaaing  the  amount  of  such  coats  .  .  .  with 
the  name  of  the  party  liable  to  pay  the  aame,  and 
the  name  of  the  party  entitled  to  receive  the  aame, 
and  such  certificate  shall  be  conolusive  evidence 
as  well  of  the  amonnt  of  the  demand  aa  of  the  title 
of  the  par^  therein  named  to  recover  the  aame  from 
the  party  tnerein  atated  to  be  liable  to  the  payment 
thereof."  By  aeot.  6,  "The  party  entitled  to 
soeh  taxed  ooata  ...  in  caae  of  nonpayment 
thereof  on  demand,  may  recover  the  same  by 
action  of  debt.  .  .  .  The  said  plaintiff  ahall, 
upon  filing  the  declaration,  together  wfth  the  said 
certificate  and  an  affidavit  of  such  demand  as 
aforesaid,  be  at  liberty  to  aij;n  judgment  as  for 
want  of  plea  by  m{  dieit :  provided  always,  that 
the  validity  of  such  certificate  shall  not  be  called 
in  question  in  any  court."  In  an  action  of  debt, 
nnder  the  above  sections,  to  reoover  the  oosts  of 
parliamentary  proceedings  :  Held,  first,  that  the 
fact  of  the  defendant  having  without  the  leave  of 
the  oourt  delivered  a  defence  denying  the  jnris- 
diotion  of  the  committee  waa  no  ground  for  a 
refuaal  by  the  offioer  to  allow  judgment  to  be 
signed  under  seot.  5,  if  the  plaintilTtendered  the 
atotement  of  claim,  the  certificate,  and  an  affidavit 
of  demand ;  the  defendant'a  remedy,  if  the  com- 
mittee had  acted  without  juriadiotion,  being  to 
apply  to  aet  the  judgment  aaide ;  aeoondly  (Lord 
£aheT,  M.B.  duMnttanfa),  that  the  committee  had 
only  joriadicticai  to  report  vexatiooa  oppoaition  on 
the  i»rt  of  iieraona  whose  names  appeared  on  the 
petition  against  the  Bill  aa  petitioners,  and  that  a 
judj^ent  signed  nnder  aect.  5  against  two  direo- 
tora  of  a  oompany  miiat  be  aet  aaide,  if  it  appeared 
that  the  petition  againat  the  Bill  was  in  the  name 
of  the  company.  Per  Lord  Eaher,  M.B. :  The 
committee  were  justified  by  the  facts  in  finding 
that  the  two  diieotora  were  the  actual,  though  not 
the  nominal,  petitionera  ;  and,  that  being  ao,  they 
had  jniisdiotion  to  award  oosts  against  them. 
(Malletv.  Hanley  andFiaher.) 913 

PABTNEBSHIF. 
Death  of  partner— Proviaion  that  exeontora  shall 
stand  in  hia  place— Bighta  and  obligationa  of 
xeoutora  and  anrviving  partners. — Partnership 
articles  provided  that  the  partnership  should  last 
for  a  term  of  fifteen  Tears,  and  that  in  case  any 
of  the  partners  should  die  dniing  the  continuance 
of  the  partnerahip,  his  exeontrara  or  administrators 
should  snoceed  to  his  share,  and  be  and  become 
partners  in  his  place,  and  in  respect  of  his  share. 
Held,  that  the  oourt  would  not,  on  the  death  of  a 
partner,  force  the  exeontora  to  become  partners 
againat  their  will ;  and,  if  they  declined  to  come  in, 
thepartnerahipmnat be  treated  aa  dieaolved  asf  rom 
the  death  of  tne  deceased  partner,  and  woond-uD 
on  that  footing ;  but  the  judgment  must  contain  u  ^ 


Ixvi— Index.] 


THE  LAW  TIMES. 


[April  7,  1888. 


suBnscTS  at  cases. 


proTision,  M  in  Dovmt  t.  Collins  (6  Ha.  418),  re- 
serving to  the  anrriTing  partners  the  right  to 
proseoate  against  the  estate  of  the  deceased  any 
remedy  which  they  might  have  in  respect  of  any 
alleged  breach  of  the  covenant  contained  in  the 
articles.    (Lancaster  v.  Allanp.)       page    53 

Goods  sold  and  delivered — Dissolution  of  porlaier- 
ship — Action  on  bills  given  by  one  joint  con- 
tractor for  the  price — ^Judgment  recovered,  but 
nnsatiBfied— Acuon  against  other  joint  contractor 
for  price  —  Liability.  —  The  plaintiffs  sold  and 
delivered  goods  to  the  partnership  firm  of  W. 
and  Co.,  consisting  of  W.  and  the  defendant. 
After  the  sale  the  partnership  was  dissolved,  and 
bills  ware  drawn  by  the  plaintiffs,  who  were  not 
aware  of  the  disBolution,  on  the  firm  for  the  price 
of  the  goods.  These  bills  were  accepted  by  W. 
in  the  name  of  W.  and  Co.  In  an  action  on  the 
bills  the  plaintiffs  recovered  judgment  against  W., 
.who  was  sued  in  the  partnership  name  of  W.  and 
Co.,  bnt  snch  judgment  remained  nnsati/ified.  The 
plaintiff  then  sned  the  present  defendant  for  the 
price  of  the  goods.  Held,  that  the  plaintiffs 
naving  recovered  jndgment  on  the  bills,  uiey  were 
thereby  barred,  upon  the  prineiple  of  Kendall  ▼. 
Hamilton  (il  L.  T.  Bep.  N.  S.  418 ;  4  App.  Cas. 
504),  from  suing  the  defendant  for  the  price. 
(Cambefort  and  Co.  V.  Chapman.)     025 

Winding-up — Bemuneration  of  receiver  and  manager 
appointed  by  partners— Quonium  meruit. — A  re- 
ceiver and  manager  appointed  by  quondam 
partners  to  wind-up  their  business  is,  in  the 
absence  of  express  stipulation,  entitled  to  a 
quantum  meruit,  and  not  to  remuneration 
according  to  the  scale  laid  down  for  official 
receivers,  nor  under  the  5  per  cent,  rule  mentioned 
by  Lord  Langdale  in  Dayr.  Croft  (2  Beav.  488), 
whichno  longer  exists.    (Prior  v.  Bagster.) 760 

PATENT. 

Alleged  infrin^ment — ^Action — Specification — Dis- 
cUdmer — Motion  for  leave — ^Terms — Costs — Prac- 
tice— Patents,  Designs,  and  Trade  Marks  Act 
188S. — An  action  was  brought  for  the  alleged  in- 
fringement of  the  plaintiffs'  x>atent.  The  state- 
ment of  claim  and  particulars  of  breaches  and  the 
statement  of  defence  and  particulars  of  objections 
were  duly  delivered.  So  also  was  the  reply, 
abandoning  the  charge  of  infringement  of  the  ^ 
second  claim  of  the  speoifioation.  The  plain- 
tiffs Bubse<niently  applied  to  the  court  nnder 
sect.  19  of  tne  Patents,  Designs,  and  Trade  Marks 
Act  1883,  that  they  might  be  at  liberty  to  apply  at 
the  Patent  Office  for  leave  to  amend  their  specifi- 
cation by  striking  ont  the  second  claim  thereof ; 
and  that,  pending  such  appUeation,  all  farther 
proceedings  in  the  action  might  be  stayed.  The 
Court  panted  the  libeni7  asked  for,  bntimposed  the 
following  terms.  That  the  plaintiffs  should  pay  the 
costs  of  the  application  and  the  costs  of  and  occa- 
sioned by  the  disclaimer,  the  plaintiffs  and  the 
defendants  to  be  allowed  to  moke  all  necessary 
amendments  of  their  pleadings  after  disclaimer ; 
that  the  plaintiffs  should  nndertoke  forthwith 
after  disclaiming  to  amend  their  pleadingss,  eon- 
fining  the  action  to  the  amended  specification,  or 
to  consent  to  the  action  being  dismissed  with  costs 
to  be  paid  to  the  defendants  ;  and  that  in  the  event 
of  the  action  proceeding  all  other  qnestions  of 
costs  to  be  reserved.  (The  Haslam  Foundry  and 
Engineering  Company  Limited  v.  Goodfellow  and 
Matthews.)       788 

Injunction    to    restEoin  —  Threats    of   legal 

proceedings  —  Validity  of  patent  —  Patents, 
Designs,  and  Trade  Marks  Act  (46  A  47  Yict. 
c.  5),  s.  32. — On  on  application  for  an  intezkK 
ontoiy  injnnotion  nnder  sect.  32  of  the  Patents, 
Designs,  and  Trade  Marks  Aot  1883,  the  court 
ought  to  consider  iMii  merely  the  balance  of  con- 
venience, bat  also  whethw  the  plaintiff  has  made 
ont  a  prtmd  facie  case  tiuA  he  is  entitied  to  snooeed 
at  the  triaL  The  proviso  in  that  section  doe*  not 
require  that  the  siotion  shall  be  bronght  against 
the  anrieved  person  or  persons,  bnt  it  is  suffi- 
«ient  U  a  bond  fide  action  is  bronght  with  doe 


diligence  and  without  oollnaion  against  the  person 
to  whom  the  threat  has  been  addressed,  in  respect 
of  the  act  to  which  the  threat  referred.  Semble, 
that  in  on  action  bronght  nnder  the  section  to 
restrain  a  patentee  from  issuing  threats  of  legal 
proceedings,  the  validity  of  the  patent  may  be  put 
in  issne.    (Chollender  v.  Boyle.)      page  TZi 

Combination — Specification — Effect  of  not  cloinmig 
specifically  for  combination — TTser  of  machine  wiu 
Imowledge  of  patentee — Estoppel — ^Acquiescence. 
— Wken  a  combination  is  claimed  to  be  an  inven- 
tion, and  is  new,  it  is  immaterial,  on  the  question 
of  the  sufficiency  of  the  specification  and  the 
validity  of  the  i>atent,  whether  the  patentee 
points  ont  how  far  he  does  or  does  not  claim  a 
portionlar  portion  of  what  is  described  in  the 
speoificatiott ;  and  it  is  not  neoesaory  to  claim 
for  a  "  combination "  specifically.  (Proctor  v. 
Bennis.)    602 

Novelty  —  Utility  —  Snffioienoy  of  specification. 
(Badisohe  Anilin  nnd  Soda  Pabrik  v.  Levinstein.)  853 

Patent  granted  in  America— Application  for  patent 
in  England — Communication  from  abroad— -Onmt 
in  applicant's  own  name — Fraud  of  patentee's 
right.— On  the  12th  May  1885  letters  patent  for  an 
invention  were  granted  to  A.  in  America.  On  the 
20th  Jan.  1885  he  apiwinted  W.  to  be  his  attorney 
in  England  in  obtaining  letters  patent  for  his  in- 
vention in  this  conntry  wiiJi  power  to  appoint  a 
substitute.  By  an  agreement  of  the  same  date 
A.  and  W.,  L.  and  B.  became  beneficially  in- 
terested in  the  patent  in  equal  shares.  On  the 
17th  April  1885  W.  appointed  L.  his  substitute 
nnder  the  power  of  attorney.  On  the  5th  June 
1885  a  provisional  specification  was  deposited  at 
the  Patent  Office,  and  L.,  in  accordance  with  a 
sng^stion  made  by  his  patent  agent,  and  being 
advised  hj  him  that  he  might  truly  and  properlj 
describe  himself  as  the  tme  inventor  of  the  patent, 
and  with  the  written  consent  of  W.  as  A.'s  agent, 
applied  for  the  patent  in  his  own  name,  and  not  u» 
a  communication  from  abroad.  L.  alleged  that, 
before  the  final  specification  was  deposited,  an 
improvement  upon  A.'s  apparatus  had  been  in- 
vented, which  was  inoluded  in  L.'s  final  specifink- 
tion,  and  in  the  drawings  thereto  attached.  L., 
on  ajpplying  for  the  patent,  made  a  declaration  in 
the  form  A  in  the  first  schedule  U>  the  Aot  of  188S, 
in  which  he  declared  himself  to  be  the  true  and 
first  inventor  thereof,  and  not  in  the  form  A  (1)  in 
.  the  second  schedule  to  the  rules  mode  under  that 
Aot,  which  provides  for  the  case  where  an  inven- 
tion has  been  communicated  from  abroad.  A. 
contended  that  the  patent  was  void,  inasmuch  as 
it  was  taken  ont  as  for  an  original  invention,  when 
the  subject  of  it  was  in  fact  a  communication  from 
abroad,  and  also  because,  assuming  that  part  waa 
original  and  part  communicated  from  abroad,  the 
patent  and  specification  had  not  particularised  the 
part  that  was  original  and  that  which  was  com- 
municated, that  the  patent  had  been  obtained  in 
fraud  of  A.'s  right,  and  the  Crown  had  been 
deoeived  in  making  the  grant  of  the  letters  to  L. 
A  petition  was  presented  by  A.  asking  that  the 
grant  of  the  letters  to  L.  might  be  revoked,  and 
for  a  dealaration  that  A.  was  the  true  and  first 
inventor  of  the  invention.  Stirling,  J.,  b^  whom 
the  petition  was  heard,  made  no  oiSer  exeept  that 
the  petitioner  must  pa^  the  costs  of  W.  and  L.,  it 
being  without  prejudice  to  any  other  petition, 
under  sect.  26,  sub-sect.  4  (d),  on  the  footing  that 
A.  was  the  true  inventor  of  the  patent :  (56  L.  T. 
Bep.  N.  S.  324.)  The  petition  contained  no  ex- 
press allegation  that  A.  was  the  true  inventor. 
Held,  on  appeal,  the  respondent  undertaking  to 
allow  the  same  evidence  (subject  to  cross-examin*. 
tion)  to  be  used  on  any  petition  thereafter  to  be 
filed  nnder  sect.  26,  sub-sect.  4  (d),  that  there  was 
no  evidence  at  frand,  and  that  the  appeal  must 
be  dismissed.  An  honest  mistake  of  an  agent, 
though  it  causes  loss  to  his  principal,  is  not  in 
fraud  of  the  principal's  rights.  To  be  m  fraud  of 
the  principal's  right,  a  mistake  must  be  nude  and 
insisted  on  with  the  intention  of  depriving  him  of 

such  rights.    (Be  Avery's  Patent,)  ;. ^    ...  S06 
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FktentB,  Bemgna,  and  Trade  Matkg  Aotl883 — Action 
to  lestrain  threats  —  FartionlaTS  of  patents  on 
which  defendant  relied  to  jnstify  threats. — This 
was  an  action  by  the  IT.  Company  to  restrain  the 
E.  P.  Company  from  threatening  legal  proooedings 
for  the  alleged  infringement  of  patents  whidi 
were  deseiibed  by  the  defendant  company  in  the 
advertisement  complained  of  as  letters  patent 
granted  to  Fawe,  Sellon,  Swan,  and  others  tor  the 
constmotion  of  secondikry  batteries  or  electrical 
aconmnlators.  Sy  an  order  made  in  chambers  on 
the  sanunons  of  the  defendant  company  the  plahi- 
tiJf  company  had  been  ordered  to  deliver  parti- 
onlara  (1)  of  their  batteries  which  they  alleged  to 
be  the  subject  of  the  alleged  threats ;  (2) 
damages;  (3)  npon  the  defendants  "delivering a 
list  of  the  letters  patent  on  which  they  intended 
to  rely,"  particnlars  of  their  objections  to  the 
defendants  patents.  On  motion  to  vary  this 
order  by  leaving  oat  the  words  rnqniring  the 
defendants  to  deliver  partionlars  of  the  patents 
on  which  they  relied  <ui  a  condition  to  the  plain- 
tiffs delivering  particulars  of  objections :  Held, 
that  the  order  made  In  chambers  was  right  on 
the  groond  of  oonvenienoe,  as  it  wonid  be  useless 
for  the  plaintiffs  to  give  partioalars  of  objeotiona 
to  patents  on  which  the  defendants  did  not  intend 
to  rely.  The  Court  intimated  that  the  delivery 
of  partumlars  by  the  defendants  was  not  to  be 
taken  as  an  admission  that  their  advertisement 
amounted  to  a  threat.  (Union  Blectrical  Power 
and  Light  Company  v.  Electrical  Power  Storage 
Company.) .page  791 

Praetine — Action  for  infringement  —  Validity  of 
patent — Particulars  of  objections  to — Sufficiency 
of  particulars — Patents,  Designs,  and  Trade  Marks 
Act  1883. — ^In  an  action  for  infringement  of  a 
patent  for  complicated  machinery  where  the  speci- 
fication contained  seventeen  separate  claims,  the 
defendant  delivered  particulare  of  objections, 
nnden  sect.  29  of  the  Patents,  Ao.  Act  1883,  alleg- 
ing (1)  prior  publication  by  arUoles  made  according 
to  the  supposed  invention  being  publicly  exhibited 
in  use  by  H.  and  Son ;  and  (2)  prior  publication  in 
certain  specifications  which  were  enumerated  and 
identdfied  with  references  to  pages  and  lines. 
The  plaintiff  applied  for  further  and  better  par- 
tioaUrs.  Held,  (1)  that  the  defendant  ought  to 
specify  the  particular  machines  or  articles  which 
were  alleged  to  be  anticipations  of  the  plaintiff's 
patent ;  but  that  he  need  not  state  the  parts  of  | 
the  plaintiff's  invention  which  were  anticipated 
there  by,  as  the  plaintiff  must  be  taken  to  know 
his  own  invention.  Held,  (2)  that  the  defen- 
dant must  state  which  of  the  plaintiff's  claims 
be  alleged  to  be  anticipated  by  the  respective 

rsificationa   mentioned:    and    that,   therefore, 
partionlars  required  must  be  given.    (Boyd  v, 

Farrar.)     866 

Particulars  of  objection — ^Direction  to  skilled 

workman  —  Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  t  47  Vict.  o.  57),  s.  29.  —  The 
particulars  of  objection  to  a  patent  alleged  that 
the  specification  did  not  sufficiently  describe  the 
value  of  ihe  invention,  and  how  it  was  to  be  per- 
formed, inasmuch  as  it  did  not  contain  a  sufficient 
direction  to  enable  a  skilled  workman  to  make  a 
machine  possessing  the  advantages  claimed  by  the 
patent.  Held,  that  the  defendants  must  give 
fnrtber  particulars,  as,  although  it  was  not  the 
duty  of  the  defendants  to  show  the  plaintiffs  how 
to  amend  the  specification,  yet  they  ought  to  state 
the  particular  place  in  the  specification  where  the 
omission  or  misdirection  existed,  in  order  that  the 
plaintiffs  might  not  be  taken  by  surprise  at  the 
trial.  (Crompton  v.  Anglo-American  Brush  Elec- 
tric Light  Corporation.)      291 

POOR  LAW. 
Paaper  lunatic  —  Part  maintenance  —  Lunatic 
Aaylmns  Act  1853 — Statute  of  Limitations  (21  Jac. 
1,  c.  16). — ^The  guardians  of  a  parish  are  only 
entitled  to  recover  six  years'  arrears  in  respect  of 
past  maintenaiice  of  a  pauper  lunatic.  (Re  New- 
begin ;  Eggleton  V.  Kewbegin.) 890 


Settlement  —  Widowed  mother  —  Pauper  child  — 
Divided  Parishes  Act  1876. — Aooording  to  the  true 
construction  of  sect.  35  of  the  Divided  Parishes 
Act  1876,  a  child  under  the  age  of  sixteen  whose 
father  is  dead  takes  the  maiden  settlement  of  its 
widowed  widow,  neither  the  mother  nor  the  child 
retaining  the  settlement  of  the  father  after  his 
death.  (The  Guardians  of  the  Poor  of  the  Croydon 
Union,  apps.,  v.  The  Ouardians  of  the  Poor  of  the 
Beigate  Union,  rasps.) page  917 

PRACTICE. 

Appeal — Costs— Order  on  defendant  executor  to  pay 
costs, — ^The  decision  of  a  judge  of  the  High  Court 
of  Justice,  ordering  a  defendant  executor  to  pay 
the  coats  of  an  administration  action,  on  the 
ground  that  he  has  caused  litigation  by  refusing 
to  fuminh  accounts,  ia  sab|ect  to  appeal.  L.  and 
P.  were  the  executors  appointed  by  toe  will  of  X,, 
who  died  in  Mur  1883.  P.  proved  the  will  in 
June  1883.  On  the  20th  May  1884  the  solicitor  of 
L.  wrote  a  letter  to  P.,  saying  that  L.  had 
instmoted  him  to  take  out  administration  to  the 
estate  as  joint  execntor  with  P.,  and  asking  P.  to 
furnish  accounts.  On  the  31st  May  1884  the  same 
solicitor  wrote  another  letter  to  P.,  asking  for  a 
reply  to  his  former  letter.  Neither  letter  con- 
tained any  threat  of  litigation.  P.  denied  that 
he  had  received  either  letter,  and  there  was  no 
strict  evidence  that  either  letter  was  posted.  On 
the  ibd  July  1884  L.  proved  the  vriU,  and  on  the 
9th  Aug.  Iffi4  P.  was  served  with  the  writ  in  an 
administration  action  brought  by  L.  No  threat 
of  litigation  had  been  made  in  the  meantime. 
Kay,  J.  deprived  P.  of  his  costs,  and  ordered  him 
to  pay  the  costs  of  the  action.  Held,  on  appeal 
(further  evidenee  having  been  admitted),  that  no 
misconduct  had  been  established,  and  that  P.  was 
entitled  to  his  costs.  (Re  Pngh ;  Levris  v.  Prit- 
chard.)       858 

Interpleader  —  Summary  decision  of  judge  — 

Leave  to  appeal — Common  Law  Procedure  Act 
1860. — A  decision  in  a  summary  manner,  by  a  judge 
at  chambers  upon  an  interpleaider  summons,  under 
Order  LVII.,  r.  8,  is  final  and  conclusive,  and  no 
appeal  lies  from  such  decision  even  with  leave, 
there  being  no  power  to  give  leave  to  appeal. 
(Lyon  V.  Morris  and  another  ;  Mutual  Loan  I'und 
Association,  Claimants.)       324 

Security  for   costs.— Where  there  had   been  . 

no  delay  on  the  part  of  a  respondent  in  applying 
for  security  for  the  costs  of  the  appeal,  except  a 
slight  delay  due  to  the  conduct  of  the  appellant : 
Held,  that  security  for  costs  must  be  ordered, 
notwithstanding  the  appeal  was  in  the  paper  for 
hearing  on  the  day  the  application  for  security 
waa  made.    (Ellis  ti.  Stewart.)    30 

Appeal  from  court  of  summai^  jnriadiction — Special 
case  —  Application  in  writing  —  The  Summary 
Jurisdiction  Act  1879— The  Summary  Jurisdiction 
Rules  1886,  r.  18. — An  application  to  a  court  of 
Bummary  jurisdiction  to  state  a  special  case  under 
the  33rd  section  of  the  Summary  Jurisdiction 
Act  1879  must  be  made  in  writing,  and  an  oral 
application  to  the  court  is  insufficient,  the  18th 
rule  of  the  Summary  Jurisdiction  Rules  1886 
being  peremptory  and  not  merely  directory.  (The 
SouQi  Staffordshire  Waterworks  Company  «. 
Stone.)       338 

Application  for  trial  by  jnry — "Within  tan  days 
after  notice  of  trial" — Notice  of  trial  ^van,  but 
cause  not  entered  for  trial — Second  notice  of  trial 
—Order  XXXVI.,  rr.  6,  16.— The  plaintiff  gave 
notice  of  trial,  but  the  canse  was  not  entered  for 
trial  within  six  days,  as  provided  by  Order 
XXXVI.,  r.  16.  A  second  notice  of  trial  was 
given  by  the  plaintiff,  and  the  cause  was  entered 
for  trial  on  the  same  day.  Within  ten  days  after 
the  second  notice  of  trial  the  plaintiff  applied, 
nnder>  rule  6,  for  a  trial  with  a  jury.  Held,  by 
Field,  J.,  that  rule  6  must  bo  construed  by  itself, 
and  as  the  plaintiff  did  not  apply  for  a  jury  until 
after  the  expiration  of  ten  days  from  the  first 
notice  of  trial,  his  application  vras/ont^ 
gitized  by ' 


Izviii— Index.} 


THE  LAW  TIMES. 


[April  7,  1888. 


SUBJECTS  OF  CASKS. 


by  Hanisty,    J.,  that,  as    neither  party 
I  the •— ^— •-' — j.__ii._^ — L  „-> < 


Held, 

entered  tlie  oaae  for  trial  nnder  the  first  notaoe  of 
trial,  that  notioe  mnst  be  conaidered  as  oonnto:- 
manded  by  oonsent,  and  the  case  having  been 
entered  for  trial  within  six  days,  and  a  jnry 
applied  for  within  ten  days  of  the  seoond  notioe 
of  trial,  the  plaintiff  was  entitled,  as  of  right,  to 
a  jury.    (Tonsley  r.  Heffer.)      page  481 

Bill  of  review — Sonunons  for  leave  to  bring  action 
in  the  nature  of — High  Court — Appeal  Conrt — 
Jurisdiction. — A  defendant  took  out  a  summons 
asking  that,  notwithstanding  the  orders  made  in 
the  action,  he  might  be  at  liberty  to  conunenoe  an 
action  against  the  plaintiff  in  the  nature  <rf  a  bill 
of  review  grounded  upon  new  matter  discovered 
after  the  ""^"g  of  the  orders.  Held,  that  the 
old  jurisdiction  of  the  Court  of  phanoery  to  enter- 
tain an  action  in  the  nature  of  bill  of  review  was 
unaffected  by  the  Judicature  Act,  though  the 
leave  to  bring  such  an  action  was  more  usually 
obtained  now  by  summons  than  by  petition.  The 
grounds  for  obtaining  the  leave  were  precisely  the 
same  as  existed  before  the  Acts ;  namely,  the 
evidence  discovered  must  be  shown  to  be  material, 
and  must  have  been  discovered  since  the  decision, 
and  it  must  be  shown  that  it  could  not  with 
reasonable  diligence  have  been  discovered  before. 
Held,  also,  that  an  application  to  institute  an 
action  in  the  nature  of  a  bill  of  review  is  part  of 
tiie  original  jurisdiction  of  the  High  Court,  and 
such  an  application  should  be  made  to  the  High 
Conrt,  and  not  to  the  Conrt  of  Appeal,  which  luhs 
no  original  jurisdiction  of  that  kind.  (Falcke  v. 
The  Scottish  Imperial  Insurance  Company.)...  39 

Costs — Action  of  contract — Beferenoe  of,  by  con- 
sent, before  trial — Costa  of  action,  reference,  and 
award  to  abide  event  of  award — Judgment  to  be 
entered  in  High  Conrt — Award  for  less  than  501. — 
Judge's  order  for  costs  on  High  Conrt  scale — 
Jnrudiction. — An  action  of  contract  was  before 
trial  referred  to  arbitration,  nnder  an  order  by 
oonsent,  it  being  stipulated  by  the  submission 
that  the  costs  of  the  action,  the  reference,  and 
the  award  should  abide  the  event  of  the  award, 
and  that  judgment  on  the  award  should 
be  entered  in  the  High  Court.  The  arbitrator 
awarded  to  the  plaintiff  a  sum  not  exceeding  S0{., 
with  costs  as  to  that  snm.  Held,  that  a  judgeat 
chambers  had  jurisdiction,  under  Order  LAV., 
r.  12,  to  order  the  costs  to  be  taxed  upon  Ijie 
Scale  applicable  to  actions  founded  on  contract, 
where  toe  sum  recovered  exceeds  SO!.  (Hyde  v, 
Beardaley.)       802 

Injunction  to  preserve  right — Motion — Pro- 
ceeding to  trial.— Where  upon  an  interlocutory 
motion  in  an  action  the  plaintiff  obtains  the  reliM 
which  be  seeks,  be  is  bound  to  make  an  application 
to  the  defendant  to  have  the  costs  dispoMd  of  on 
motion,  and  unless  he  does  so  is  preclnded  from 
having  the  extra  costs  occasioned  oy  going  on  to 
trial.  But  if  the  defendant  refuses  to  allow  the 
matter  to  be  disposed  of  on  motion,  or  if  there  is 
any  qnestion  remaining  open  between  the  parties 
to  be  decided,  the  case  cannot  be  so  dealt  with. 
(Sonnenachein  i>.  Barnard.) 712 

Purchase  of  charity  lands — Interim  invest- 
ment—  Petition  or  summons — Official  trustee- 
Service  on  —  Lands  Clauses  Consolidation  Act 
1845. — A  scheme  for  the  regulation  of  a  certain 
charity  contained  provisions  that  the  legal  estate 
in  the  lands  belonging  to  the  charity,  and  sll 
terms,  estates,  and  interest  therein,  should  be 
vested  in  the  "  Official  Trustee  of  Charity  Lands  " 
and  his  successors,  in  trust  for  the  charity,  ^th 
the  intent  that  such  lands  might  be  managed  and 
administered  by  the  trustees  of  the  charity  subject 
to  and  in  conformity  with  the  provisions  of  the 
scheme ;  and  that  all  stock  in  the  public  funds 
and  other  securities  should  be  transferred  to  and ' 
vest  in  the  "Official  Tm8tee.t  of  Charitable 
Funds,"  by  whom  the  dividends  and  income 
arising  therefrom  should  be  from  time  to  time 
paid  to  the  local  trustees  or  their  order.  The 
Metropolitan  Board  of  Works  took  the  lands  of 
the  charity  nnder  their  statutory  powers,  and 


paid  the  purchase  money  into  court.  The  tmsteea 
then  presented  a  petition  that  the  fund  in  oourt 
might  be  invested  in  Consols,  and  when  so  in- 
vested carried  over  to  the  account  of  the  Official 
Trustees  of  Charitable  Funds,  and  that  the  divi- 
dends might  be  paid  to  the  treasurer  for  tJie  time 
being  of  the  chari^.  The  title  to  the  lands  sold 
had  been  approved  by  the  purchasers,  but  the 
conveyance  to  the  Metropolian  Board  of  Works 
had  not  yet  been  executed.  Therefore,  the  leal 
estate  remained  vested  in  the  Official  Tmstee  of 
Charity  Lands  under  the  scheme.  The  Official 
Trustees  of  Charity  Lands  and  Charitable  Fund* 
were  served  with  the  petition,  and  a  question 
arose  whether  their  costs  should  be  paid  by  the 
Metropolitan  Botai  of  Works.  Another  question 
was,  miether  the  application  should  have  been  by 
petition  or  by  summons.  Held,  that  an  order 
ought  to  be  made  for  an  interim  investment  and 
payments  of  dividends  as  asked ;  and  that,  having 
regard  to  the  provisions  of  the  scheme,  the  i>eti- 
tioners  were  justified  in  proceeding  by  petition, 
and  were  also  justified  in  serving  the  official 
tmatees.    (Jle  Stafford's  Charity.) pagt  S4& 

Costs  as  between  solicitor  and  client — Jurisdiction 
— Action  against  trustees  of  charitable  fund — ^Dis- 
missal of  action. — ^An  action  was  brought  by  the 
vicar  and  churchwardens  of  a  parish  to  recover 
from  the  defendants,  the  members  of  a  local  oom- 
mittee,  a  snm  of  1641.  SU.  3d.,  which  had  been 
handed  over  to  them  for  a  charitable  purpose.  The 
plaintiffs  alleged  that  the  fund  had  been  handed 
over  subject  to  a  condition  which  had  become 
incapable  of  fulfilment.  At  the  trial  the  plaintiffs 
failed  to  make  out  their  case ;  and  the  action  was 
therefore  dismissed  with  costs.  Held,  that  the 
oourt  had  jurisdiction  to  order  the  costs  to  be 
paid  by  tiie  plaintiffs  as  between  solicitor  and 
client ;  and  that  this  case  was  essentially  a  proper 
one  in  which  to  make  such  an  order.  (Andrews  v. 
Barnes.)    ...  790 

Costs  of  interim  investment — Lands  Clauses  Con- 
solidation Act  1845 — Private  charity — Statnto^ 
power  of  taking  land  —  Incorporation  of  Lands 
Clauses  Consolidation  Act.  - —  A  private  charity 
incorporate.'!  by  Boyal  charter,  and  having  under 
a  subsequent  speciid  Act  power  to  take  land  com- 
pulsorily,  is  not  an  "  undertaking  or  work  of  a 
public  nature"  within  the  meaning  of  sect.  1  of 
the  lAuds  Clauses  Consolidation  Act  1845 ;  and, 
therefore,  in  the  absence  of  express  provision, 
sect.  80  of  the  last-named  Act  (as  to  coste)  is  not 
incorporated  with  the  charity's  special  Act.  {Re 
Sion  College ;  £>  parte  The  Mayor  and  Corpora- 
tion of  Londo*.)      74$ 

Bisoovery  from  defendant  before  defence. — ^Dis- 
cretion of  conrt. — The  court  has  a  discretion  in 
ordering  discovery,  and  there  is  no  absolute  rule 
that  a  defendant  should  not  be  ordered  to  make 
sn  affidavit  of  docnmente  before  the  delivery  of 
his  Ftatement  of  defence.    (Edelston  v.  Bussell.)  927 

Inspection — Banking  account — Bankers'  Books 

Evidence  Act  1879  (42  Vict.  c.  11),  s.  7— Tfx 
parte  application  for  inspection  order— Affidavit 
evidence  in  support — Order  made  a^inst  party 
to  action — limit  of  inspection. — In  civil  proceed- 
ings an  order  for  inspection  of  the  banking  ac- 
count of  a  party  to  an  action,  nnder  sect.  7  of  the 
Bankers'  Books  Evidence  Act  1879,  may  properly 
be  made  on  an  ex  parte  application,  although  as  a 
general  rule  it  would  be  advisable  to  serve  the 
party  before  making  the  order;  and  affidavit 
evidence  in  support  of  the  application  need  not  be 
produced  in  every  case,  such  as  where  the  state- 
ment of  claim  shows  primA  facie  the  existence  of 
the  account  of  which  inspection  is  sought.  The 
inspeotiou  order  granted  should,  however,  be 
limited  to  such  part  of  the  account  as  is  pre- 
sumably connected  with  the  matters  in  qnestion 
in  the  proceedings.    (Amott  v.  Hayes.) 299 

Production  of  docnmente — Unsealing  sealed 

docnmente. — ^In  an  action  b^  a  principal  against 
his  agente  the  plaintiff  claimed  an  account  of 
all  sums  received  and  paid  by  the  defendanfa 
as  his  agente.    The  plaintiff  snbMquently  obtained 
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an  order  for  an  affidavit  of  doeumenta.  The 
dofendants  then  obtained  libertr  to  aeal  np  such 
portiona  as  were  irrelevant,  and  they  eeafed  up 
more  than  10,000  pasaages  contained  in  nearly 
5000  books  and  doonmenta.  The  plaintiil  applied 
that  the  defendants  might  be  oraered  to  nnaeal 
all  books  and  doonments.  The  defendants 
objeeted  to  unseal  on  the  ground  that  the  portions 
aealed  up  related  to  mattera  affeoting  other 
poaona.  Held,  that  the  application  that  every- 
thing aealed  np  might  be  unsealed  could  not  be 
maintained;  and  iSai  it  was  necessary  for  the 
pUuntiS  to  establish  by  particular  instances  his 
right  to  oompel  the  defendanta  to  unseal,  inasmnoh 
as  to  order  the  defendanta  to  unseal  everything 
would  be  equivalent  to  saying  to  them  that  they 
must  produce  every  document  which  they  had  in 
their  posaeasion  relating  to  any  matter  what- 
aoever,  which  would  be  moat  oppreaaive,  and  not 
in  oonformity  with  the  prinoiplea  upon  which  the 
praetiee  ot  maoovery  was  founded.  A  list  of  the 
partioalar  instances  where  the  court  was  asked  to 
dedde  as  to  the  impropriety  of  the  aealing  waa 
then  dealt  with  §eriatim.    (Jonea  v.  Andrewa.)  page  843 

Sstoppel — Privity  between  incumbent  of  benefice 
and  patron — Stnkingont  defence  as  frivolous  and 
vexations — Order  XXV.,  r.  i. — An  incumbent  who 
oomes  into  a  benefice  is  a  privy  in  law  to  the 
patron  who  appointed  him,  ao  aa  to  be  entitled  to 
the  benefit,  and  subject  to  the  burden,  of  the  same 
ntoppel  as  the  patron.  B.,  the  inoumbent  of  a 
Uvin^,  sent  in  hia  resignation  of  the  benefice  to 
the  bishop,  on  the  understanding  that  the  resign 
nation  was  not  to  be  formally  accepted,  nor  the 
benefice  declared  vacant,  until  a  date  agreed  upon 
between  himself  and  the  biahop.  Before  that  date 
arrived  B.  withdrew  hia  resignation,  but  the 
biahop  refuaed  to  accept  the  withdramJ,  and  at 
the  tune  agreed  upon  declared  the  benefice  vacant, 
after  which  the  patrona  appointed  another  inoum- 
bent, who  was  duly  instituted  and  inducted  into 
the  benefice.  B.  brought  an  action  against  the 
biahop  to  have  hia  resignation  declared  null  and 
void.  To  this  action  the  patrons  of  the  living  were 
parties,  and  the  sole  question  was  whether  the 
resignation  was  effectual,  and  it  was  decided 
against  B.  that  the  resignation  was  effectual  and 
complete.  B.  refused  to  give  up  the  parsonage- 
house  and  glebe  lands,  and  in  an  action  brought 
against  him  by  the  new  incumbent,  for  an  injunc- 
tion to  restrun  him  from  continuing  in  wrongful 
possession  of  the  premises  and  for  trespass,  B. 
set  np,  substantially,  the  same  defence  as  in  the 
former  action,  namely,  that  his  resignation  was 
not  effectual.  Held,  uat,  as  the  question  of  the 
effectuality  of  the  resignation  was  raised  and  dis- 
posed of  in  the  former  action,  to  which  the  patrons 
were  parties,  and  as  B.  would  have  been  estopped 
from  raising  that  question  again  in  any  proceedings 
between  ><iiniu»lf  and  the  patrons,  he  was  also 
estopped  from  raising  the  same  question  as  a 
defence  against  the  incumbent,  who,  as  being  a 
privy  in  law  to  the  patrons,  was  entitled  to  take 
advantage  of  the  same  estoppel,  and  that  such 
defence  should  be  struck  out  aa  frivolous  and 
vexatious.    (Hagiath  v.  Beichel.)    850 

Goardiaoahip  of  Infants  Act  1886— Postponement 
of  decree  absolute.    (Bobinsonv.  Bobinson.)      ...118 

Interest  on  costs— Bnles  of  Court  1883,  Order  XLU., 
r.  14— Appendix  H.,  Form  No.  1,  note. — The  plain- 
tiff's action  was  dismissed  with  costs  on  the 
19th  March  1883.  In  consequence  of  appeals 
from  this  decision  the  defendant's  costs  were  not 
taxed  and  the  taxing  master's  certificate  given 
nnta  the  30th  July  1887.  Held,  that,  notwith- 
standing  that  the  date  of  the  judgment  waa  prior 
to  the  Bnles  of  1883  coming  into  force,  the  cause 
was  pending  for  the  purpose  of  giving  effect  to  the 
judgment  as  to  the  payment  of  costs,  and  the 
pactioe  introduced  by  those  rules,  as  appearing 
from  appendix  H.,  under  which  interest  is  payable 
from  tne  date  of  judgment,  must  be  followed. 
(BosweU  r.  Coaks.) 742 

Originating  summons — Domicile — Service  —  Juris-  ' 
diction— Bnles  of  Court  1883,  Order  LY.,  r.  5  A 


(a). — Where  an  originating  summons  was  taken 
out  by  an  executor  for  the  purpose  of  deciding  the 
question  of  the  domicile  of  a  teatator,  and  the 
widow  and  one  adult  child  and  two  infants  were 
separately  represented  by  counsel ;  but  one  adult 
chdd  (C.  B.)  waa  in  Calcutta  and  could  not  be 
served,  and  the  property  was  of  great  value:  The 
Court  refused  to  decide  the  question  in  the 
absence  of  C.  B.,  but  gave  leave  to  issue  a  writ, 
and  gave  leave  to  serve  the  writ  out  of  the  juris- 
diction, and  to  serve  notice  of  motion  on  C.  B.  in 
Calcutta,  in  order  to  have  a  declaration  deciding 
the  question,  the  evidence  on  the  summons  to  be 
used  on  the  motdcn.    (Be  Bullen-Smith ;  Bemers 

V.  Bullen-Smith.) .page  9M 

Partition  action— Sale  out  of  oonrt— Form  of  order. 

'  (Pitt  «.  White.)      650 

Petition  for  payment  out  —  Leaaor  and  leasee  — 
Costs  of  appearance — ^Lands  Clauses  Consolidation 
Act  1845,  SB.  74,  80. — A  petition  was  presented  by 
the  lessee  of  certain  property  compnlsorily  taken 
by  a  railway  company  for  payment  out  of  court  of 
a  fund  representing  his  compensation  under  an 
award  made  in  Nov.  1884.  At  the  date  of  the 
award  rent  was  due  to  the  lessor,  who  had  the 
usual  right  of  re-entry  in  default  of  payment. 
At  the  date  of  payment  of  the  fund  into  court 
the  railway  company  had  not  completed  the  pur- 
chase of  the  lessor's  interest.  Subsequently  to 
the  purchase  of  his  interest  the  lessor  gave  notice 
to  -me  railway  oompaoy  of  his  claim  to  have  his 
unpaid  rent  paid  out  of  the  fund  in  court  claimed 
by  the  lessee.  Accordingly  he  received  notice  of  the 
presentation  of  the  petition  from  the  railway  oom- 
pany  and  appeared  at  the  hearing,  although  not 
aerved  nor  made  af  ormal  respondent  to  the  petition. 
His  claim  was  settled  by  tne  petitioners,  but  the 
question  arose  as  to  whether  or  not  the  railway 
oompany  ahonld  pay  hia  coats.  Held,  that  the 
right  01  re-entry  was  an  incumbrance  on  the 
leasehold  interest,  and  therefore  en  the  fund  in 
court,  and  notioe  having  been  given  to  the  railway 
oompany  by  the  leaaor  he  was  rightly  before  the 
court  for  their  protection,  and  they  must  pay  his 
costs.  {Re  London-street,  Qreenwich,  and  the 
London,  Chatham,  and  Dover  Bailway  (Further 

Powers)  Act  1881.) 673 

Pleading — No  reasonable  cause  of  action — Striking 
out  stotement  of  claim. — ^In  an  action  to  set  aside 
an  agreement  of  compromiae  the  plaintiffs  delivered 
a  statement  of  claim  containing  numerous  allega- 
tions, among  which  were  that  the  agreement  was 
made  on  behalf  of  a  Government  de  facto  and  not 
de  jure ;  that  the  defendanta  were  fiduciary  agents, 
and  bound  to  give  the  information  which  was 
asked  for  by  the  plaintiffs ;  that  there  were  errors, 
inaccuracies,  and  overcharges  to  a  large  amount ; 
that  the  agreement  of  compromise  was  improper 
and  improvident;  that  the  compromise  required 
confirmation  before  it  acquired  a  binding  effect ; 
that  the  same  had  not  been  confirmed  or  ratified 
by  any  de  jure  Government ;  and  that,  even  if 
binding  (which  waa  denied),  the  resolution  of  the 
de  faeto  Government,  which  passed  it,  waa  passed 
upon  insufficient  materials,  and  without  knowledge 
of  the  facts.  The  defendants  then  moved,  under 
rule  4  of  Order  XXY.,  that  the  statement  of  claim 
might  be  struck  out,  on  the  ground  that  it  dis- 
closed no  reasonable  cause  of  action  and  waa  em- 
barrasaing ;  or,  in  the  alternative,  that  the  para- 
graijh  in  the  statement  of  claim  which  statea  the 
original  contract,  and  all  allegations  consequent 
thereon,  might  be  struck  out  aa  unnoaessary,  and 
tending  to  embarrass  and  delay  the  fair  trial  of  the 
action.  Held,  that,  where  the  pleadings  disclosed 
a  case  which  the  court  waa  satisfied  would  not 
succeed,  they  shonld  be  stmok  out,  and  an  end  put 
to  the  litigation ;  that  in  the  present  case  no 
reasonable  cause  of  action  had  been  shown,  and  no 
good  would  result  from  the  Utigation  ;  and  there- 
fore that  the  action  would  be  dismissed.  (The 
Bepnblic  of  Pern  v.  The  Peruvian  Guano  Com- 
pany Limited.) 387 

• Payment  into  court  with  denial  of  liability — 

Order  for  payment  out  — B.  S.  C.  1883,  Order,  l 
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XXn.,  r.  6  (o). — ^Where  money  is  paid  into  oonrt 
with  a  defence  denying  liability,  and  the  plaintiif 
does  not  accept  the  money  bo  paid  in  in  satis&c* 
tion,  no  order  for  payment  of  snch  money  oat  of 
conrt  can  be  made  nntil  the  action  has  been  faried 
or  otherwise  disposed  of.  (Maple  and  Co.  v. 
Earl  of  Shrewsbniy  and  Talbot.)      page  ^3 

Pleading — fending  action — Confession  of  defence — 
Signing  judgment — Discretion  of  conrt— Pleading 
new  defence  arisen  since  action  bronght— WaiTer  oi 
old  defences. — An  action  was  brongnt  by  amember 
of  a  olnb,  "  on  behalf  of  himself  and  all  other 
members  "  of  saoh  clnb,  "  except  the  defendant," 
against  the  committee  of  the  clnb,  ohaiging  them 
with  breaches  of  trost  in  making  profits  out  of 
contracts  entered  into  by  them  on  behalf  of  the 
olnb.  The  defence  stated,  in  paragraph  16,  that, 
after  the  commencement  of  the  action,  a  special 
general  meeting  of  the  club  was  summoned  to 
asoertain  whether  any  of  the  members  except  the 
plaintiff  approved  the  institution  of  the  action. 
Paiagnph  17  stated  that  the  meeting  was  held, 
and  a  tesolntion  passed  expressing  confidence  in 
the  oonunittee.  Paragraph  18  stated  that,  under 
theae  oircnmsftanoes,  the  members  other  than  the 
plaintiff  had  ratified  and  confirmed  all  the  acts  ol 
the  defendants  complained  of  by  the  plaintiff; 
and  tiiat,  eren  if  the  action  could  otherwise  be 
maintained,  which  the  defendants  denied,  it  oonid 
not  now  be  maintained  by  the  plaintiff  on  behalf 
of  himself  and  all  other  menibers  of  the  club 
except  the  defendants.  Paragraph  20  stated  that, 
inasmuch  as  the  matters  complained  of  were,  in 
any  erent,  matters  relating  to  the  internal  man- 
agement of  the  clnb,  and  matters  in  respect  of 
which  the  majority  of  the  members  could  bind 
and  control  the  minority,  the  plaintiff  could  not, 
under  these  circumstances,  maintain  the  action. 
Thereupon  the  plaintiff,  under  rule  3  of  Order 
Xjuv.,  deliTered  a  "confession  of  defence,"  in 
which  he  confessed  the  defence  stated  in  para- 
graphs 16,  17,  18,  and  20,  and  si^ed  judgment 
agsuist  the  defendants  for  his  entire  costs  of  the 
action.  The  defendants  moved  to  set  aside  that 
judgment  and  dismiss  the  action.  Held,  that  this 
was  not  a  case  in  which  it  was  proper  for  the 
plaintiff  to  avail  himself  of  rule  3  of  Order  XXIV., 
inaamnch  as  it  was  not  a  case  in  which  the  plea  of 
a  gxonnd  of  defence  that  had  occurred  since  action 
brought  amounted  to  a  waiver  of  tiie  pleas  founded 
on  matters  which  had  occurred  before  the  com- 
mencement of  the  action.  Held,  therefore,  the 
parties  assenting,  that  the  action  would  be  dis- 
missed, with  costs  since  confession,  and  without 
costs  down  to  the  delivery  of  the  confession ;  the 
plaintiff  to  pa-y  the  costs  of  the  present  motion. 
(Harrison  v.  The  Marquis  of  Abergavenny.) 360 

Statement  of  claim — ^Married  woman — Con- 
tract —  Separate  estate  —  Motion  for  judgment 
—Married  Women's  Property  Act  1882.— Where 
amanied  woman  is  the  defendant  to  an  aotion 
on  a  contract,  and  has  made  default  in  the  de- 
livetT  of  a  defence,  the  plaintiff's  statement 
of  claim  must  conikin  an  allegation  that  the 
defendant  has  separate  estate ;  otherwise  the  court 
will  refuse  to  make  an  order  against  the  de- 
fendant  on  the  statement  of  claim  under  Order 
XXVn.,r.  11,  oftheBuIesofCourtl883.  (Tetley 
V.  GrifSth.)       673 

Statement  of  defence — Striking  out  therefrom 

unnecessary  or  irrelevant  matter. — In  an  action 
hy  a  stockbroker  in  a  railwajfr  company,  to  restrain 
the  company  from  subscribing  out  of  their  funds 
the  sum  of  lOOOl.  towards  the  Imperial  Institute, 
on  the  ground  that  the  proposed  subscription  was 
ultra  vxret  and  ill^al,  the  company  delivered  a 
statement  of  defence  which  contained  paragraphs 
alle^ng  a  circular  from  the  secretary  of  the 
Institute  inviting  railway  companies  to  subscribe, 
and  stating  the  amounts  of  the  capital  and  average 
net  annual  income  of  the  company,  the  objects  of 
the  Institute,  an  agreement  with  another  railway 
4M)mpany  for  through  bonking  to  the  Inatitnte, 
which  it  was  said  would  lead  to  increased  traffio 
over  the   defendant  company's  linMi  and  the 


practice  of  railway  companies  aA  to  contribnting 
to  exhibitions,  regattas,  race  meetings,  and  other 
objects  calculated  to  enconrage  traffic  over  their 
lines.  The  plaintiff  moved,  under  rule  27  of 
Order  XIX.,  to  strike  out  these  paragraphs  of  the 
defence  as  being  unnecessary  and  tending  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action,  the  simple  question  to  be  tried  being 
whether  or  not  the  proposed  snbscription  was 
uUra  vir«t.  Held,  that  a  reasonable  latftnde 
must  be  given  to  rule  27  of  Order  XIX.,  and 
parties  must  be  Kllowed  to  plead  reasons  wh^, 
as  in  the  present  instance,  a  particular  act  said 
to  be  uUra  vim  was  not  ultra  vires ;  that  it 
would  be  a  wrong  appUoatinn  of  the  rule  to  order 
such  reasons  to  be  atmok  out  unless  the  matter 
sought  to  be  struck  out  were  utterly  irrelevant ; 
and  that  it  was  not  the  meaning  of  ike  rule  that 
any  matter  alleged  in  the  defence  as  a  reason 
should  be  struck  out  merely  because  it  was  a  bad 
reason.  Held,  also,  that  it  oould  not  be  said  that 
any  part  of  the  defence  in  the  present  case  was  so 
irrelevant  that  the  rule  ought  to  be  applied ;  and 
that,  therefore,  the  motion  must  be  refused  with 
costs.  (Tomkinson  v.  The  South-Eastem  Bi^way 
Company,  No.  2.) page  35S 

Production  of  documents  —  Privilege  —  Letters 
sent  to  counsel  and  solicitor  —  Interrogatories 
—  Belevancy.  —  After  the  commencement  of  an 
action  to  recall  probate  of  a  will  on  the  ground 
that  the  will  had  been  obtained  by  nndne  inflnence 
and  that  the  testator  was  not  of  sound  mind, 
anonymous  letters  were  received  by  the  plaintiff 
and  also  by  her  counsel  and  solicitor.  Held  that, 
though  the  letters  were  sent  to  the  oolioitor  and 
counsel  voluntarily,  there  was  an  implied  request 
arising  from  the  position  they  held  as  counsel  and 
solicitor,  and  they  were  therefore  privileged  as 
much  as  if  they  had  received  them  in  answer  to 
inquiries,  but  the  plaintiff  pould  not  claim 
privflege  with  reference  to  those  sent  to  herself. 
In  the  same  action  the  plaintiff  delivered  interro- 
gatories for  the  examination  of  the  defendants, 
asking  what  sum  they  had  received  by  way  of 
payment  for  services,  loan,  or  gift;  and  also 
whether  the  sole  legatee  had,  since  the  testator's 
death,  made  over  any  of  the  property  to  the  other 
defendants,  and  also  the  value  of  such  property, 
if  any.  The  defendants  contended  that  theae 
interrogatories  were  irrelevant.  Held,  that  the 
interrogatories  inust  be  answered,  the  period  in 
the  first  being  limited  to  the  four  years  previous 
to  the  death  of  the  testator.  {Be  Thomas  Hollo- 
way;  Young  v.  Holloway.) 51& 

Beference  under  the  Judicature  Act  1873,  s.  56 — 
Po  .ver  of  referee  to  examine  witnesses — Company 
— Powers  of  borrowing  exceeded — Subrogation  of 
lender  to  rights  of  crmlitors  paid  out  of  advance 
— Debts  not  existing  at  the  time  of  the  advance. 
— By  the  Judicature  Act  1873,  s.  56,  an  inquiry  by 
the  examination  of  witnesses  is  contemplated,  and 
the  section  is  not  confined  to  an  inquiry  1^  the 
personal  observation  of  the  referee.  The  defen- 
dant company  having  exceeded  its  borrowing 
powers  borrowed  money  uMro  rire*  from  the 
plaintiffs.  The  plaintiffg  brought  an  action  to 
recover  the  money  lent,  and  claimed  to  be  sub- 
rogated to  the  rights  of  the  creditors  of  the  com- 
pany paid  out  of  snch  money,  and  to  recover  from 
tiie  company  the  amount  of  their  debts  and  liabi- 
lities so  paid  off.  Held,  that  the  plaintiffs  were 
entitied  to  recover,  not  only  the  amount  of  debts 
and  liabilities  existing  at  the  time  of  the  advance 
and  80  paid  off,  but  the  amount  of  all  debts  and 
liabilities  of  the  company  which  had  been  paid  out 
of  the  advance,  whetner  such  debts  and  liabilities 
existed  at  the  time  of  or  accrued  subsequently  to 
the  date  of  the  advance.  (Baroness  'Wffiilo<^  and 
others  v.  The  Biver  Dee  Company.)       32/^ 

Bestraint  on  anticipation  —  Application  to  bind 
interest  of  married  woman — Service  on  trustees, — 
Where  a  married  woman  applied  nnder  seat.  3S  of 
the  Conveyancing  and  Law  of  Properly  Act  for 
liberty  to  mortgage  her  life  interest  in  a  fund 
under    a  will    notwithstanding    that   she,  .ms 

J 


ipia  7,1888.] 


THE  LAW  TIMES. 


[Indax — ^Ixn 


SUBJXCIS  or  CASES. 


'  nttnised  firom  uiticipation,  ibe  Ooort  made  the 
otdar  without  leqniriiig  the  trustees  to  be  aerred. 
(&  Litae.)      pagt  583 

Beoority  for  costs  of  appeal — Order  LViU.,  r.  15. — 
FoTertj  is  not  the  only  groand  upon  which 
■ecDiitr  for  tiie  costs  of  an  ^ipeal  will  be  ordered. 
Where  aprimj/aeie  case  is  made-oat  of  an  abuse 
of  the  process  of  the  court  by  the  appellant,  and 
the  costs  of  prerions  proceedings  have  not  been 
paid,  secnrity  will  be  ordered  to  be  given,  althongfa 
there  is  no  eridenoe  that  the  appellant  lias  not 
the  means  of  paying  the  costs  of  the  appeal. 
(Weldon  v.  Maples  and  others.) 672 

Serriee  of  writ  ont  of  the  jnrisdiction — "Contract 
which,  according  to  the  terms  thereof,  onght  to  be 
performed  witlun  the  jurisdiction." — ^It  is  not 
neoeasary  that  a  contract  should  expressly  state 
that  it  is  to  be  performed  within  the  juriediction 
in  order  to  make  it  one  which,  "  according;  to  the 
terms  thereof,  ouf  ht  to  be  performed  within  the 
jurisdiction,"  within  Order  aI.,  r.  1,  sub-sect.  (e). 
It  is  sufficient  if  it  appears  from  the  general 
terms  of  the  contract,  baTing  regard  to  the 
surrounding  circumstances,  tlwt  it  was  to  be 
poformed  within  the  jorisdiotion.  (Beynolda  v. 
Coleman.) 588 

Slning  proceedings — Nonpayment  of  costs — Trial — 
Contempt — Penoun^  summons. — The  n(xipayment 
of  the  costs  of  an  interlocutory  application  which 
tiwplaintiff  has  been  ordered  to  pay  is  not  sofBoient 
grrand  for  staying  proceedings  in  the  action  ;  but 
whenerer  it  can  be  shown  that  a  party  is  proceed- 
ing Texationsly  in  not  paying  costs  which  he  has 
been  ordered  to  pay,  the  court  has  jurisdiction  on 
an  application  made  before  the  action  comes  on  for 
trial,  to  stay  proceedings  until  he  has  complied 
with  the  order  for  lament.  On  an  action  coming 
on  for  trial  before  Kekewich,  J.  in  the  Chancery 
DiTision  the  defendant  took  a  preliminary  objeo- 
tion  to  the  action  being  heard,  namely,  tnat  the 
plaintiff  was  in  contempt  for  not  having  paid  the 
costs  of  a  motion  in  the  action,  which  he  had  been 
ordered  to  pay.  A  summons  was  then  pending 
before  North,  J.,  to  whose  court  the  aotion  was 
attached,  for  a  stay  of  proceedings  nntil  these 
costs  had  been  paid.  Kekewich,  J.  ordered  the 
trial  to  be  postponed  until  the  plaintiif  had  paid 
the  costs  (56  L.  T.  Bep.  N.  S.  56).  Held  that 
Kekewich,  J.  ought  onlv  to  have  ordered  the 
trial  to  stand  over  until  the  summons  pending 
before  North,  J.  had  been  disposed  of.  Held 
also  (affirming  the  order  of  North,  J.  on  the 
summons),  tmtt  under  the  circumstances  the 
proceedings  must  be  stayed  until  these  ooste 
Dave  been  paid.  {Re  Wiokham;  Harony  v. 
■Wickham.)       468 

Third-party  notice  —  Contracts  of  indemnity  — 
Marine  insurance — Suing  and  labouring  olause — 
Order  XVI.,  r.  48.— The  defendant  McKiver  in- 
sured his  ship  by  a  policy  containing  the  usual 
soing  and  labouring  clause.  The  plaintiffs  sued 
him  for  work  and  labour  done  and  expenses  in- 
curred by  them,  at  his  request,  in  attempting  to 
save  the  ship  during  the  continuance  of  the 
policy.  Held,  that  the  defendant  McKiver  was 
not  entitled  to  bring  in  the  underwriters  as  third 
parties  nnder  Order  XYI.,  r.  48,  because  they  had 
not,  by  the  suing  and  labouring  daase,  contracted 
to  indemnify  lum  against  uie  demand  of  the 
plaintiff.  (Johnston  and  others  v.  The  Salvage 
Association  and  UcEiver.) 218 

Trial — Jury — ^Prolonged  examination  of  documents 
—Local  prejudice  against  defendants. — Where  in 
an  aotion  (the  place  of  'trial  being  Durham)  to 
restrain  the  EMlesiastical  Commissioners  from 
working  mines  under  theplaintilTs  land  the  plain- 
liff  applied  for  a  trial  by  jury,  the  Court  refused 
to  order  such  trial  upon  evidence  (1)  that  the  issue 
was  one  requiring  a  prolonged  examination  of 
dooumente  under  Order  XXXVI.,  r.  5,  and  (2) 
that  the  Ecclesiastical  Commissioners  could  not 
get  a  fair  trial  on  account  of  the  local  prejudice 
existing  against  them  as  landlords,  (afaioto  v. 
Bokskow,  Vangbsn,  and  Co.)     17 


PETNCIPAL  AND  AGENT. 

Bepresentations  by  secretary  of  a  oompany — ^Antho- 
n^. — A  firm  of  contractors  applied  to  the  plain- 
tiffs for  an  advance  of  money,  offering  as  seonrity 
an  assigfnment  of  retention  moneys  which  the  con- 
tractors alleged  to  be  in  the  hands  of  the  defen- 
dante,  and  payable  to  them  upon  the  completion 
of  tiieir  contract.  The  plaintiffs  made  inquiries, 
and  were  informed  by  tne  defendante'  secretary 
that  a  certain  amount  of  retention  money  in  the 
hands  of  the  defendants  would  become  payable 
to  the  oontraotors  upon  the  completion  of  their 
contract.  As  a  fact  this  was  not  so  ;  but  the 
plaintiffs,  on  the  faith  of  these  representations, 
advanced  mone^  to  the  contractors,  taking  as 
seonrity  an  asst^ment  of  the  retention  moneys. 
Held,  in  an  action  by  the  plaintiffs  as  assignees 
of  the  retention  moneys,  that  it  was  not  within 
the  soope  of  a  secretary's  duty  to  make  snob 
representations,  and  that  therefore  the  defen- 
dante, in  the  absence  of  any  evidence  to  show 
that  the  secretary  had  authority  to  make  the 
representations  which  he  made,  were  not  estopped 
from  denying  that  the  retention  moneys  were  due. 
(Bamett,  Hoares,  and  Co.  v.  The  South  London 
Tnmway  Company.)    poye  43ff 

Bepresentations  by  secretary  of  a  oompany  for  his 
own  benefit — Authority. — A  principal  is  not  liable 
in  an  aotion  of  deceit  for  tne  unauthorised  and 
fraudulent  act  of  his  agent  committed,  not  for  the 
greneral  or  special  benefit  of  the  principal,  but  for 
the  i^ent's  own  benefit,  (The  British  Mutual 
Banking  Company  Limited  v.  The  Chamwood 
Forest  Bailway  Oompany.) 88& 

PBTNCrPAL  AND  StTEETT. 
Disoharge  of  principal  —  Beservation  of  righto 
against  surety — ^Bights  of  surety  against  pnnci- 
pu. — The  acceptor  of  a  bill  of  exchange  for  lOOt. 
being  sued  thereon  by  the  holders,  paid  into  court 
the  snm  of  301.  in  sa^sfaotion  of  the  whole  cause 
of  action.  The  holders  gave  notioe  (in  Form  4, 
App.  B.  of  the  B.  S.  C.  1883)  that  they  accepted 
that  sum,  having  previously  written  to  the 
acceptor  to  say  that  the  indorsers  had  arranged  to 
pay  the  balance  of  70i.,  and  would  sue  the 
acceptor  therefor.  Held,  that  the  acceptor  was 
not  thereby  absolutely  released,  and  that  the 
indorsers,  having  paid  the  balance,  could  recover 
it  from  the  acceptor.  (Jones  and  Co.  v.  Whitaker.)  216 

PBIVT  COUNCIL. 

Appeal  to  Privy  Council  —  Leave  —  Questions  of 
general  importance.— Where  the  detormination  of 
a  case  will  not  be  decisive  of  any  general  principle . 
of  law,  the  Judicial  Committee  w^  not  give  leave 
to  appeal  from  a  unanimous  judgment  of  the  court 
below  on  the  ground  that  the  questions  involved 
are  either  of  great  importance  to  the  parties,  or 
calculated  to  attract  public  attention.  (Dumoulin 
r.  Langtry.)      317 

New  trial — Evidence — Question  for  jury. — Where  a 
question  is  one  of  fact,  and  there  is  evidence  on 
both  sides  pro;>erly  submitted  to  a  jury,  and  the 
jury  have  found  a  verdict  warranted  by  the  evi- 
dence, and  not  in  itself  unreasonable  or  unfair,  the 
Judicial  Committee  will  not  set  such  verdict  aside, 
except  nnder  very  rare  and  exceptional  ciroum- 
stanoes.  (The  Commissioner  for  Bailways  v. 
Brown.)     895 


PBOMISSOBY  NOTE. 

Qnarantee  —  Forbearance  —  Consideration.  —  The 
defendant's  father  was  liable  to  repay  to  the 
plaintiff  money  lent,  and  for  the  purpose  of 
inducing  the  plaintiff  to  give  time  to  his  father 
for  payment  the  defendant  signed  a  promissory 
noto  whereby  he  and  his  father  jointly  and 
severally  promised  lo  pay  to  the  plaintiff  the 
amount  of  the  debt,  with  interest  half-yearly  at 
the  rate  of  5  per  cent,  per  annum.  The  plaintiff 
entered  into  no  binding  contract  to  forbear  to  sue 
the  father,  but  he  actually  did  forbear  for  aerena 
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?'aarH.  Held,  that  the  plaintiff  hariiur  actnallj 
orbome  from  sningf  the  defendant's  fatber  at  the 
defendant's  reqnest,  there  was  a  good  oonaidera- 
tion  for  the  defendant  signing  the  promissory 
note,  even  though  there  was  no  contract  by  the 

Slaintiff    to    forbear    from    suing.      (Crears    v. 
[nnter  and  another.)    .paye  5bi 

PUBLIC  HEALTH  ACT  1875. 
Arbitration  —  Coats.  —  An  arbitrator  or  umpire 
appointed  to  determine  a  dispute  nnder  the  l^h 
and  180th  NotioDB  of  the  Public  Health  Act  1875 
(38  A  39  Viot.  c.  55)  must  in  his  award  deal  with 
the  costs  of  and  oonseqnent  upon  the  reference, 
which  ai«  placed  in  his  discretion  by  the  13th 
sub-section  of  the  180th  section,  and  if  he  fails 
to  do  80  the  court  will  remit  the  award  to  him 
for  the  purpose  of  determining  the  question  of 
costs.  (Peake  and  others  v.  The  Finchley  Local 
Board.)      882 

Localgovemment— Street— Private  alley  or  court,— 
The  plaintiffs  were  owners  of  a  private  i^ey  or 
court,  upon  which  the  defendants  (tiie  urban  ' 
sanitary  authority)  bad  constructed  a  sewer  and 
paved  a  roadway,  professing  to  act  under  the 
powers  conferred  by  sect.  150  of  the  Public  Health 
Act  1875.  The  said  alley  or  court  led  from  a  high- 
way to  a  mill,  and  the  portion  sewered  and  paved 
by  the  defendants  was  bounded  on  each  side  by 
cottages,  or  by  gardens  or  yards  belonging  thereto, 
and  was  the  only  means  of  access  to  the  said 
cottages,  which  were  about  twen^  in  number,  and 
to  the  said  mill.  The  owners  and  occupiers  of  the 
adjoining  property  were  the  only  persona  having 
rights  of  road  over  the  said  alley  or  court.  The 
traffic  in  connection  with  the  mill  was  very  con- 
siderable. The  plaintiffs  having  brought  an  action 
of  trespass  against  the  urban  sanitary  authority : 
Held  (upon  a  motion  for  a  new  trial,  allowing  tne 
appeal),  that  the  words  in  the  definition  of 
"  street "  in  sect.  4  of  the  Public  Health  Act  1875, 
if  not  inconsistent  with  the  context,  must  be  read 
into  sect.  150  of  that  Act.  Held  also,  that  the 
question  whether  the  said  alley  or  court  was  a 
street  or  not,  so  as  to  come  within  the  meaning  of 
sect.  150  of  the  Public  Health  Act  1875,  was  a 
question  bf  law  to  be  decided  by  the  judge  at  the 
trial,  and  not  a  question  for  the  jury  ;  and  that, 
upon  the  facts  of  this  case,  the  alley  or  court  in 
question  was  a^itreet  within  the  meaning  of  sect. 
150  of  the  Act.    (Jowett  and  another  v.  The  Idle 

Local  Board.) 928 

^Innicipal  bye-law — Open  space  at  rear  of  dwelling- 
house — Distance  across— Opposite  property. — The 
L.  Improvement  Commissioners  Tmde  a  Dye-law 
that  every  person  erecting  a  new  building  to  be 
used  OS  a  dwelling-house  should  provide  in  the 
rear  thereof  an  open  space  exclusively  belonging 
thereto,  to  the  extent  at  least  of  150  sqnaretee^ 
free  from  any  erection  thereon  above  the  level  of 
the  ground,  and  should  cause  the  distance  across 
such  open  space  between  every  such  building  and 
the  opposite  property  at  the  rear  to  be  10  feet  at 
least,  and  if  such  building  be  25  feet  in  height 
should  cause  such  distance  across  to  be  at  least 
20  feet.  An  information  being  preferred  against 
P.  for  a  breach  of  the  bye-law,  it  was  proved  that 
he  had  erected  within  the  jurisdiction  of  the  com- 
missioneT  s  a  new  building  to  be  used  as  a  dwelling- 
house,  25  feet  in  height;  that  there  waa  in  the 
rear  of  the  building  an  open  space  exclusively 
belonging  thereto  to  the  extent  of  700  square  feet ; 
that  tne  distance  across  such  open  space  between 
such  building  and  the  boundary  of  the  opposite 
property  at  the  rear  thereof,  including  the  width 
of  the  street  which  divided  uie  building  from  the 
opposite  property,  was  52  feet ;  that  the  land  exolu- 
Hively  belonging  to  sunh  building  waa  bounded  in 
the  rear  by  a  public  street,  and  that  the  distance 
across  the  open  space  between  the  building  and 
the  public  street  was  8  feet.  Held,  on  case  stated, 
that,  on  the  true  construction  of  the  bye-law,  the 
public  street  was  the  "opposite  property,"  and 
that,  as  P.  hod  not  caused  the  distance  across  the 
open  space  between  his  building  and  the  opposite 
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iroperty  to  be  at  least  20  feet,  he  had  oonunitted  a       ' 
ireach  of  the  bye-law.    (Jonea,  app.,  v.  Pmrrj, 
tesfp.) page  48Z 

PUBLIC  NUISANCE. 
Action  to  restrain — Action  by  local  board  in  its  own 
name  —  Absence  -  of  Att<niiey-(}eneral  —  Public 
Health  Act  1875. — A  local  board  brought  an  action 
in  its  own  name  to  restrain  the  commisaion  of  a 
public  nuisance  within  ita  diatrict.  The  local 
txtard  had  sustained  no  damage  by  the  noisanoe. 
Upon  a  motion  for  an  injunction  :  Held,  that  the 
local  board  could  not  bring  the  action  in  their 
own  name,  but  ought  to  have  applied  to  the 
Attomey-Oenerol  for  his  sanction,  and,  if  it  were 
given,  proceeded  by  an  action  in  the  wa.T  of  an 
information  by  him.  (Wallasey  LontI  Board  ti. 
Qraoey.)    51 

EAILWAT  COMPANY. 
Agreement  to  refer  to  arbitration — A|freement  "  con- 
firmed and  made  binding"  by  private  Act,  and 
scheduled  thereto — Juriadiction  of  Boilwajr  Com- 
misaionera — Prohibition— Regulation  of  Bulwavs 
Act  1873.  —  An  agreement,  made  between  the 
Great  Western  Bauway  Company  and  the  Midland 
Bailway  Cempany,  provided  that  all  differences 
ariaing  out  of  the  agreement  should  be  determined 
by  arbitration  in  the  manner  provided  by  the  Bailr 
way  Companies  Arbitration  AJist  1859.  'This  agree- 
ment was  scheduled  to  a  private  Act,  one  of  the  . 
sections  nf  which  provided  that  certain  "  Heads 
of  Agreement,"  a  copy  of  which  is  contained  in 
the  schedule  to  the  Act,  are  by  this  Act  "eon- 
firmed  and  made  binding  upon  the  several  com- 
panies parties  thereto.  A  difference  having 
ariaen  nnder  this  agreement,  one  of  the  companies 
called  upon  the  Railway  Commissioners  to  decide 
the  difference  under  sect.  8  of  the  Begulation  of 
Bailwaya  Act  1873.  The  other  company  i^iiUed 
for  a  prohibition  against  the  firat  company.  Hdd 
(making  absolute  the  rule  for  prohioition),  that 
the  words  in  the  private  Act,  "confirmed  and 
made  binding  upon  the  several  companies  parties 
thereto,"  did  not  make  the  proviaiona  of  the  agree- 
ment, contained  in  a  Bohedule  to  that  Act,  "  pro- 
visions of  any  general  or  special  Act "  within 
sect.  8of  the  Actof  1873,  and  that  the  Bailway  Com- 
missioners had  no  jurisdiction  to  undertake  the 
ariiitration.  (Beg.  on  the  prosecution  of  The 
Great  Western  Bailway  Company  r.  The  Midland 

Bailway  Company.)       619 

Bridges — Boadway  over  bridge — Liability  of  rail- 
way company  to  repair  roadway  over  bridge, 
where  level  of  such  roadway  has  not  been  altered 
— Bailways  Clauses  Consolidation  Act  1845. — By 
two  Acts  of  Parliament  which  incorporated  the 
Bailways  Clauses  Consolidation  Act  1845  a  rail- 
way company  was  empowered  to  make  cerbun 
extensions  of  their  line.  For  the  purpose  of 
doing  so  it  became  necessary  to  carry  the  exten- 
sions under  a  certain  turnpike  road  (since  ^s- 
tumpiked).  The  deposited  plans  described  the 
road  as  "  turnpike  road,  level  unalterod."  The 
extension  lines,  as  they  approach  the  road,  are  in 
deep  cutting,  and  pass  by  means  of  a  bridge 
under  the  road  at  a  considerable  depth.  The 
road  and  soil  thereunder  are  supported  by  the 
two  arches  of  the  bridge  under  wnich  the  lines  of 
railway  pass,  the  distance  from  the  crowns  of  the 
arches  to  the  surface  of  the  roadway  being  about 
seven  feet  and  four  feet  respectively.  No  altera- 
tion waa  made  in  the  level  of  the  road,  and  no 
additional  expense  had  been  caused  in  respect  of 
the  maintenance  and  repair  of  any  additional 
length  or  width  of  roadway,  owing  to  the  construc- 
tion of  the  lines.  Identically  the  same  length  and 
width  of  roadway  would  have  had  to  be  main- 
tained if  the  lines  had  never  been  constructed. 
Held,  that  sect.  46  of  the  Bailways  Clauses  Con- 
solidation Act  1845  imposed  on  the  railway 
company  the  liability  of  maintaining  and  keeping 
in  perpetual  repair  the  roadway  over  the  bridge 
and  the  approaches  thereto,  alwongh  no  altera- 
tion had  been  made  in  the  levd^  of  the  road,  and 
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no  additional  expense  in  the  msintenanoe  and  re- 
pair of  the  roadway  had  been  oansed  by  the 
eztenmon  lines  of  the  company.  (Mayor,  Alder- 
men, and  Borgesaea  of  Bury  v.  Lancashire  and 
Torkahire  Bailway  Company.) page    99 

Kana^r  of  the  nndertaking  —  Discretion  of  the 
conrt — Bailway  Companies  Ant  1867. — In  exei^ 
cisin^  the  jnnsdiotion  afforded  by  sect.  4  of  the 
Bailway  Companies  Act  1867,  relative  to  the 
^ipointment  of  a  manafcer  of  a  railway  company 
at  the  instance  of  judgment  creditors,  the  oonrt, 
wfailat  not  assisting  in  anything  of  a  speculative 
natnre  with  regard  to  the  fatnre,  should  take  a 
&ir  broad  view  of  the  present  position  and 
exigencies  of  the  company,  and  act  for  the  general 
benefit  of  all  the  oreditora.  Bnt  in  eierciaing 
snoh  jnriadiction  the  court  is  not  to  consider  itself 
fettered  by  anjr  contract  or  arrangement  which 
may  have  previonsly  been  entered  into  between 
the  railway  company  and  any  person,  although  in 
the  exercise  of  its  discretion  the  court  will  nave 
regard  thereto.  An  application  was  made  by  first 
debenture-holders  in  a  railway  companjr  to  dia- 
eharge  an  order  made  in  chambera,  appointing  F. 
one  of  the  joint  managers  of  the  company,  with  a 
sailary.  The  firat  debenture-holdera  songnt  to  dis- 
charge the  order  on  the  ground  that  the  company 
was  not  financially  in  a  position  to  incur  the 
extra  expense,  which  they  alleged  was  nnneceaaarj^, 
and  that  their  interests — their  dividends  being  in 
arrear — ought  to  be  considered  before  the  extra 
expense  was  inonrred.  Held,  that  the  firat  deben- 
ture-holders, though  creditora,  had  no  voioe  in  the 
management  of  the  company  while  it  waa  a  going 
concern,  notwithatanding  tnat  when  their  intereat 
waa  in  arrear  they  had  a  atatutory  right  to  the 
appointment  of  a  receiver.  Held,  therefore^  that 
the  first  debenture-holdera  had  no  right  to  dictate 
what  manager  should  be  appointed,  nor  what 
salary  he  should  receive ;  and  that,  under  the 
dicnmatancea,  their  application  mnat  be  refused. 
{Se  The  Hull,  Bamaley,  and  West  lading  Junction 
Bailway  and  Dock  Company.)    82 

ICneralfl  lying  under  and  near  railway — Bondjlde 
intention  to  work — Notice  by  owner — Injunction 
— Bailwaya  Clanaea  Consolidation  Act  1845. — The 
owner  of  minea  and  minerala,  conaisting  of  iron- 
stone, limestone,  brick  earth,  clay,  and  sand,  lying 
under  and  near  a  railway,  who  had  given  notice 
to  tiie  company  Tmder  sect.  78  of  the  Bailwaya 
Clauses  Act  1845,  of  his  deaire  to  work  the  minerala, 
but  had  not  received,  within  tiiirty  days  from  auch 
notice,  a  oonnter-notioe  under  aeot.  79  of  wilUng- 
nees  by  the  company  to  treat  for  the  pnrchaae 
of  the  minerala,  waa  held  not  liable  to  be  restrained 
by  injunction  from  auch  working  upon  allegationa 
(unproved)  by  the  company  that  the  owner  uad  no 
bond  fide  intention  of  at  once  working  the  minerala, 
either  by  himaelf  or  by  another,  and  that  the 
minerals  were  not  such  as  could  be  beneficially 
worked.  (The  Midland  Bailway  Company  and  the 
Kettering,  Thrapston,  and  Huntingdon  Bailway 
Compcmy  V.  Sobinaon.) .'    901 

BATING. 

Assesament — Alteration  of  value  of  hereditament 
during  year — Beduction  of  rent — Proviaional  liat 
— Ifanoamtu. — Where  a  requiaition  is  made  to  the 
aaaeasment  committee  of  a  pariah  to  appoint  a 
person  to  make  a  proviaional  list  under  aect.  47  of 
the  Valuation  of  Property  (Metropolis)  Act  1869, 
containing  the  gross  and  rateable  value  of  an  here- 
ditunent  as  reduced  ainoe  the  making  of  the  valua- 
tion list,  on  the  ground  th&t  the  value  has  been 
diminished  by  the  falling  off  of  receipts  during 
the  year,  if  a  primd  fade  case  of  reduction  haa 
been  moAe  out,  a  maTuiamiw  will  be  granted  to 
compel  the  assessment  committee  to  comply  with 
■nch  requisition.  (Beg.  r.  The  Assessment  Com- 
mittee of  St.  Mary,  Islington.) 270 

Occupation — Advertising  hoardings  and  stations— 
Aneement  creating  tenancy — Liability  to  be  rated. 
—The  owner  of  certain  land  agreed  with  the  reEpon- 
denta,  who  were  advertising  agenta,  to  let  and  the 


leapondenta  agreed  to  take  the  land  as  an  adver- 
tiaing  station  at  the  yearly  rent  of  45i. ,  the  tenancy 
to  commence  from  the  cUite  of  completion  and  of 
erection,  and  to  remain  in  foroe  for  a  period  of 
aeven  years.  Thia  a^eement  was  not  under  seal. 
By  another  agreement  another  owner  agreed  to 
aUow  the  respondents  the  privile^  of  erecting  on 
his  land  an  adveitiaing  hoarding  in  oonaideration 
of  a  yearly  rent,  and  the  further  privilege  of 
removing  the  then  standing  wall  and  bnilding  the 
hoarding  from  the  atreet  level.  The  agreement 
waa  to  remain  in  foroe  for  at  least  three  years 
from  its  date,  and  to  be  afterwards  terminable  by 
twelve  montha'  notice  on  either  aide  ;  but  if  the 
owner  wore  compelled  to  give  the  respondents 
notice  to  quit  at  a  date  leaa  than  twelve  months 
beyond  the  said  term  of  three  years  he  agreed  to 
refund  a  portion  of  the  rent.  On  both  plota  of 
land  the  reapondenta  erected  advertisiiur  hoard- 
inga  on  posts  firmly  fixed  in  the  ground,  but  in 
the  case  of  the  firat  hoarding  it  waa  need  by  the 
owners  of  the  land  as  one  mde  of  a  timber  shed. 
Held,  that  there  was  a  tenancy  created  by  each  of 
the  agreements  conferring  exclusive  occupation, 
and  not  a  mere  privilege  or  licence,  and  that  the  re- 
apondenta were  liable  to  be  rated  in  respect  of  such 
advertising  hoardings  of  which  they  were  the  ex- 
clusive occupiers.  (Taylor, (}an>ett,  £]vana,andCo. 
V.  The  Overaeera  of  the  Poor  of  Pendleton.)  ...page  580 

Poor-rate  —  Bateability  —  Statutory  payments — 
Tithes. — Annual  payments  by  eitiiens  of  London 
nnder  37  Hen.  8,  c.  12,  and  44  A  45  Vict.  c.  oxcvii. 
by  way  of  contribution  to  maintenance  of  the 
olergy :  Held,  not  rateable  to  poor-rate  nnder 
43  Eliz.  c.  2,  as  being  personal  jpayments  and  not 
tithea  or  paymenta  in  lien  of  tithes.  (Eadaile  v. 
City  of  London  Union.)        749 

Bateable  value — Leased  line — Mode  of  asseaament. 
— The  appellant  company  were  owners  of  a  railway 
about  five  miles  long,  xrhich  was  opened  for  traffic 
in  1853,  and  which  formed  a  connecting  link  be- 
tween the  aystema  of  aeveral  other  railway  com- 
panies. Up  to  1871  the  appellant  company  was  in 
poBsession  of  the  railway,  and  took  tolls  for  the 
use  of  it  by  various  oompaniea  whoae  traffic  paaaed 
over  it,  bnt  they  did  not  themaelvea  carry  any 
traffic  over  the  Ime.  In  1871  the  appellant  com- 
pany, with  the  aanotion  of  an  Act  of  Parliament, 
leaaMl  the  undertaking  in  perpetuity  to  three  com- 
panies, as  joint  leaaeea,  at  a  fixed  annual  rental, 
and  the  leaaeea  were  empowered  to  uae,  and  did 
use,  such  line  in  connection  with  their  respective 
syatema  without  payment  of  tolla.  The  appellant 
company  continued  to  exiat  for  certain  purposes, 
anch  aa  the  receipt  of  the  annual  rent  and  its 
distribution  among  the  shareholders,  and  there 
was  a  provision  in  the  agreement  giving  power  to 
the  lesaees  to  let  the  line  with  the  oonaent  under 
aead  of  the  lessors.  Held,  that,  having  regard  to 
the  terms  of  the  agreement  of  1871,  and  the  Act 
of  Parliament  confirming  it,  the  line  was  not  to  be 
considered  as  an  inte^n^portion  of  the  lines  of  the 
three  companies  usin(f  it,  and  that  its  rateable 
valne  was  not  to  be  ascertained  on  snoh  a  basis, 
but  was  to  be  based  upon  the  rent  which  a  tenant 
from  year  to  year  might  reasonably  be  expected  to 
give  for  it  as  an  independent  line.  (The  North 
and  South-Westem  Junction  Bailway  Company, 
appa.,  V.  The  Aaaeasment  Committee  of  the  Brent- 
foni  Union,  resps.) 429 

EESTKICTIVE  COVENANTS. 

Building  estate  —  Assignees  of  purchasera — Bight 

to  enforce  against  one  another. — Sitea  of  a  row  of 

houses  in  a  town  were  conveyed  by  the  aame 

vendors  to  various  persona,  all  about  the  aame 

time,  and  the  convey ancea  were  aubstantially  all 

in  the  same  form.    In  each  caae  a  rentcharge  waa 

reaerved,  and  the  purchaser  covenanted  that  he 

would  build  the  house  agreeable  to  such  order  of 

building  as  was  described  in  a  plan  drawn  for  and 

signed  by  as  well  the  purchaser  aa  the  vendors ; 

and  that  the  ontaide  or  form  of  building  of  the 

house  ahonld  not  after  the  aame  waa  fimshed  be 

t      ever  altered.    The  assignees  of  a  purchaser  were 
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maVing  an  addition  to  the  front  of  their  house, 
and  the  aeai^ees  of  the  pnrohaser  of  the  adjoin- 
ing honse  sought  to  res^ain  that  as  being  jDon- 
trary  to  the  oorenanta  nnder  whioh  the  property 
was  held.  On  no  one  of  the  conveyances  pnv 
dnoed  was  there  any  plan  indorsed,  and  no  plan 
signed  by  any  of  the  purchasers  was  forthooming 
at  the  trial.  Held,  that  it  was  a  question  of  fact 
in  each  case  whether  the  restrictions  were  merely 
matters  of  agreement  between  the  Tendor  and  the 
sereral  purchasers  for  the  protection  of  the 
vendor,  or  were  intended  to  be  for  the  common 
advantage  of  the  several  purchasers,  and  that  in 
this  case  it  was  not  shown  that  they  were  intended 
to  be  otherwise  than  for  the  benefit  of  the  vendor, 
and  the  plaintiffs  oonld  not  enforce  them.  Held, 
that  it  could  not  be  inferred  that  the  same  plan 
was  signed  by  all  the  purchasers.  (Sheppard  v. 
GUmore.) .page  614 

SALE  OF  GOODS. 

Contract  induced  by  false  pretences — Conviction  of 
fraudulent  purchaser — Bevesting  of  property — 
Sale  to  bond  fide  purchaser.— By  24  &  25  Vict.  o.  96, 
8.  100,  "  If  any  person  guilty  of  any  such  felony 
or  misdemeanour  as  is  mentioned  in  this  Act 
.  .  .  shall  be  indicted  for  such  offence  by  or  on 
behalf  of  the  owner  of  the  property  .  .  .  and 
oonvioted  thereof,  in  such  case  the  property  shall 
be  restored  to  the  owner  or  his  representative ; 
and  in  every  case  in  this  section  the  court  before 
whom  any  person  shall  be  tried  for  any  such 
felony  or  misdemeanour  shall  have  power  to 
award,  from  time  to  time,  writs  of  restitution  for 
the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner."  The  Act  includes 
the  misdemeanour  of  obtaining  goods  by  false 
pretences.  Held,  that  where  a  contract  for  the 
sale  of  goods  has  been  Indnoed  by  false  pretences, 
and  the  original  owner  prosecutes  the  fraudulent 
purchaser  \o  conviction,  the  property  in  the  goods 
revests  in  him  from  the  date  of  the  conviction,  and 
he  may  recover  them  from  the  person  in  whose 
possession  they  are,  even  if  he  be  a  bona  fide  pur- 
chaser for  value  in  market  overt  without  notice  of 
the  fraud.    (Bentley  v.  Vilmont.)    854 

Goods  to  be  shipped  on  vessel  loading  for  Melbourne 
—Delivery  on  hoard  ship— Stoppage  in  transitu — 
End  of  transit — Destination—Constructive  deli- 
very to  purchaser  or  agent.— A  purchaser  directed 
the  vendor,  who  carried  on  business  at  Wolver- 
hampton, to  consign  certain  goods  to  avessel  then 
loading  in  the  East  India  Docks  for  Melbourne. 
The  veadoraocordiqriy  delivered  the  goods  to  the 
London  and  North-Western  Bailway  Company  at 
Wolverhampton,  to  be  taken  to  the  vessel  and 
shipped,  and  this  was  duly  done.  The  mate 
gave  a  receipt  for  the  goods  to  the  railway  com- 

Eany,  which  they  sent  to  the  purchaser,  but  no 
ill  of  lading  was  applied  for.  When  the  goods 
were  on  board,  but  before  the  vessel  left  the  port, 
the  vendor,  hearing  that  the  purchaser  was  insol- 
vent, gave  notice  to  the  master  of  the  ship  to  stop 
the  goods.  Held,  that  the  master  of  the  vessel 
having  received  the  goods  in  the  capacity  of 
carrier  only,  and  not  to  hold  for  the  purchaser, 
there  had  been  no  constructive  delivery  to  the 
purchaser ;  the  transit,  therefore,  was  not  at  an 
end  when  the  notice  to  stop  was  given,  and  the 
vendor  had  properly  exercised  his  right  of  stop- 
page in  transitu.  (Bethell  and  Co.  v.  T.  and  C. 
Clark  and  Co.,  W.  W.  Tickle  and  Co.,  and  John 

Young.)     627 

Sale  by  sample — Implied  warranty  of  merchantable 
quality- litent  defect-;<Juality. — Upon  a  sale  of 
goods  by  sample,  "  quality  "  to  be  equal  to  certain 
samples  furnished  by  the  vendors  to  the  pur- 
chaser, the  word  "  quality  "  must  be  restricted  to 
those  qualities  whioh  are  patent  or  discoverable 
from  such  examination  and  inspection  of  the 
samples  as,  under  the  oiroumstaoices,  the  pnr- 
ohaser might  reasonably  be  expected  to  make ; 
and  it  cannot  be  extended  to  latent  defects,  ren- 
dering the  articles  unmerchantable  for  the  pur- 
poses for  which  the  order  was  given,  of  which 


such  examination  and  inspection  would  gire  the 
purchaser  practically  .no  notice.  (Dmmmond  v. 
Vanlngen.)    W*      ' 

SEPARATION  DEED. 
Covenant  b^  husband  to  pay  allowanoe— ^Fetition  by 
wife  for  judicial  separation — Alimony  pendents 
lite— 20  *  21  Vict.  c.  85,  s.  17.— By  a  separation 
deed  the  husbcuid  covenanted  to  pay  91.  a  month 
to  the  wife  for  her  maintenance,  and  she  cove- 
nanted not  to  molest  him.  The  wife  afterwards 
petitioned  for  a  judicial  separation.  The  husband 
had  refused  to  continue  the  allowance  on  the 
ground  that  the  wife  had  broken  her  covenant 
not  to  molest  him.  Held,  that  the  wife  was 
entitied  to  alimony  pendente  lite.  (Wood  v. 
Wood.)       745 

SETTLED  LAND  ACT  1882. 

Settled  lAud  Act  1884— Infant  tenant  for  life— No 
trustees  of  settiement — Notices. — In  sect.  60  of  the 
Settled  Land  Act  1882,  the  words  "  trustees  of 
the  settlement "  comprise  not  only  persons 
trustees  of  the  settlement  within  sect.  2,  snlHsect. 
8,  but  also  persons  appointed  by  the  court  under 
sect.  38  as  trustees  nnder  the  settlement  for  the 
purposes  of  that  Act.  Where,  therefore,  a  tenant 
for  life  under  that  Act  is  an  infant,  and,  there 
being  no  trustees  of  the  settlement  (within  the 
definition  given  in  sect.  2,  sub-sect  8),  an  order 
nnder  sect.  60  has  been  obtained  on  the  applica- 
tion of  the  infant's  guardians  enabling  snch 
guardians  to  exercise  on  behalf  of  the  innnt  the 
powers  of  a  tenant  for  life  nnder  the  Act,  it  is  not 
necessary  that  any  persons  should  be  appointed 
trustees  for  the  purposes  of  being  served  with 
notices  nnder  sect.  45.  (£e  The  Countess  of 
Dudley's  and  the  London  and  North- Western 
Bailway  Company's  Contract.) 10 

Undivided  share — Power  of  tenant  for  life. — J.  C. 
by  his  will  devised  real  estate  upon  trust  after  I3ie 
death  of  his  wife  for  his  two  sons,  James  and 
John,  in  equal  shares  as  tenants  ,in  common  for 
their  lives,  and  after  the  death  of  either  in  trust 
for  the  survivor  and  the  issne  of  the  deceased  son 
in  equal  shares  per  etirpes,  and  after  the  death 
of  the  survivor  in  trust  to  sell  and  to  divide  the 
proceeds  into  two  equal  shares,  and  pay  one  such 
share  to  the  issue  of  each  of  nis  said  sons,  and  if 
either  of  such  sons  should  die  without  issue  then 
to  such  persons  as  he  should  by  will  appoint. 
The  will  contained  no  gift  over  in  default  of 
appointment.  John,  the  testator's  younger  son, 
died  without  having  been  married,  and  without- 
having  exercised  the  power  of  appointment  given 
him  by  the  will.  On  his  death,  James,  as  heir- 
at-law  of  his  father,  became  absolutely  entitled  to 
the  moiety  of  the  property  by  the  will  devised  in 
trust  for  John  for  life,  and  he  afterwards  sold  it 
absolutely  to  E.  Subseqnentiy,  James,  having 
obtained  the  appointment  of  trustees  of  the  will 
for  the  purposes  of  the  Settied  Land  Act,  gave 
them  notice  that  he  intended  to  sell  under  the 
powers  of  that  Act  the  moiety  which  was  given  in 
trust  for  himself  for  life.  Held,  that  the  un- 
divided share  sold  to  E.,  being  still  subject  to  the 
trust  for  sale,  was  part  of  the  settled  land,  and 
that  James,  not  being  tenant  for  life  of  the  whole 
property  subject  to  the  settlement,  but  only  of  an 
undivided  share  thereof,  was  not  a  tenant  tor  life 
within  the  definition  in  sect.  2  (3)  of  the  Act,  and 
could  not  sell  such  undivided  share  except  by 
concurrence  of  E.  nnder  sect.  19.  (Be  Collinge'a 
Estate  and  Settled  Land  Act  1882.) 221 

SETTLEMENT. 
Direction  by  settlor  —  Accumulation  for  benefit 
of  mortgagees — Bight  of  mortgagees  to  have 
trust  contmued  —  Application  by  owner  in  fee 
to  end  trust. — J.,  in  1886,  made  a  settiement  of 
certain  freehold  property  (subject  to  mortgages), 
nnder  which  he  reserved  a  power  to  mortgage, 
and  limited  to  himself  a  life  interest.  Subject  as 
aforesaid,  the  estate  was  limited  to  the  nse  of 
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trnsteee  for  a  term  of  500  years  from  the  death  of 
J.,  and  anbject  thereto  to  the  nse  of  the  first  son 
of  J.  for  hfe,  with  remainder  to  the  nse  of  his 
issue  in  tail,  vith  remainder  to  tiie  nse  of  the 
aeoond  son  of  J.  for  life,  with  remainder  to  the 
nse  of  his  issne  in  tail.  The  trusts  of  the  term  of 
SOO  years  were  after  the  death  of  J.,  for  a  period 
of  twenty-one  years,  to  raise  an  annnal  sum  of 
lOOOi.  oat  of  the  rent  and  profits,  and  to  aoonmn- 
kte  sneh  sum  and  the  income  thereof  in  the  way 
of  componnd  interest,  by  inrestment,  and  to  apply 
snoh  accnmnlations  in  or  towards  the  satisfaction 
and  discharge  of  aU  Buob.  mortgages  or  incnm- 
brances  as  at  the  date  of  the  settlement  were,  or 
at  the  time  of  the  application  of  Uie  aconmnlation 
should  be,  charged  on  the  settled  property.  J. 
died  in  1879.  and  X.,  his  eldest  son,  who  thns 
became  tenant  for  life,  died  a  bachelor  in  the  same 
year.  M. ,  the  second  son  of  J. ,  died  in  his  father's 
lifetime,  leaving  a  son  Q.,  who,  on  tiie  death  of 
X.,  became  the  first  tenant  in  tail  in  poBsession 
nnder  the  settlement.  In  1886  Q.  executed  and 
dnly  enrolled  a  disentailing  assntvnce  which  pur- 
ported to  limit  the  settled  property,  subject  to  the 
mortgages,  but  freed  from  the  ^sts,  including 
those  of  the  term  of  500  years,  to  himself  in  fee. 
The  tmstees  of  the  term  had,  from  the  death  of 
J.,  raised,  aocnmnlated,  and  invested  the  annual 
sum  of  lOOOi.  out  of  the  rents  and  profits.  In  1887, 
the  mortgages  being  still  outstanding,  G.  applied 
by  originating  summons  for  an  order  on  the 
trustees  of  the  term  to  abstain  from  accumulating 
the  annual  sum  of  lOOOl.,  and  to  transfer  the 
inTestments  to  himself.  Held,  that  O.,  though 
the  absolute  owner,  subject  to  the  mort^wes  and 
the  term,  was  not  at  liberty  to  put  an  end  to  the 
term ;  that  the  mor^agees,  though  not  parties  to, 
or  spedfioiJly  named  in,  the  settlement,  were 
tettut*  que  tnut,  who  were  entitled  to  the  benefit 
of  the  trusts  of  the  term ;  and  that  the  accumu- 
lation must  be  continued  by  the  trustee  of  the 
terms  in  accordance  with  the  directions  of  the 
settlor.     (FitiOerald  v.  White.)       page  706 

SHIP  AND  SHIFFINa. 

Bill  of  lading^Holder  for  value — Authority  of 
master — Qnalitjy  marks — Shipmng  notes — Error  of 
master — Liability  of  owner. — When  the  master  of 
a  ship  has,  by  a  oill  of  lading,  authority  to  insert 
in  the  billk  of  lading  the  quality  marks  that  are  in 
the  shipping  notes,  if  they  are  upon  the  bales  of 
goods  to  be  carried,  and  he  inserts  in  the  bill  of 
lading  quality  mirks  that  are  in  the  shipping 
notes  but  dmerent  to  those  upon  the  bales,  the 
shipowner  thereby  incurs  no  liability  to  an 
indorsee  of  the  bill  of  lading  for  value  without 
notiee  of  the  error  who  receives  the  goods  aotnally 
shipped.  (Cox,  Patterson,  and  Co.  v.  Bmoe  and 
Co.)    128 

Xon-delivery   of   cargo  —  Damages  —  Bill  of 

lading  Act  1855—18  4  19  Vict.  o.  Ill,  s.  3.— The 
defendant,  the  master  of  a  vessel  in  the  cotton 
trade,  signed  a  bill  of  lading  for  400  bales  of 
cotton  said  to  be  shipped  on  board  that  vessel 
tiien  lying  in  the  port  of  the  United  States  and 
bound  for  Liverpool.  The  bill  of  lading  was  in- 
dorsed over  to  thep laintiffs,  who  carried  on  their 
business  in  Liverpool.  When  the  vessel  arrived 
at  Liverpool,  on  the  26th  Oct.  1885,  she  was 
found  to  nave  on  board  only  165  bales  of  cotton : 
and  the  defendant  informed  the  plaintiffs  that 
another  ship  would  arrive  in  a  few  days  with  the 
remainder  of  the  boles.  The  aeoond  ship  with 
235  bales  arrived  on  the  39th  Oct.  The  plaintiffs 
aooqited  the  bales  of  cotton  on  board  both  ships. 
The  price  of  cotton  fell  between  26th  and  29th 
Oct.  1885.  The  plaintiffs  afterwards  brought  an 
actioa  in  the  County  Court  at  Liverpool  against 
the  master  of  tiie  vessel  to  recover,  on  the  ground 
of  non-delivary  of  the  400  bales  of  cotton,  the 
fali  in  the  market  price  between  the  26th  and  the 
29th  Oct.  1885.  The  Connie  Court  judge  gave 
judgment  for  the  plaintiffs  for  the  amount 
claimed.  The  defendant  appealed.  Held,  that 
the  Caaaij  Court  jodga  waa  right,  and  the  plain- 


tiffs were  entitled  to  recover  the  loss  oansed  by  the 
fall  in  the  value  of  the  cargo  as  damages  for  non- 
delivery. (Smith,  Edwaxds,  and  Co.  v.  Tre- 
garthen.) page    58 

Bill  of  lading — Peril  of  the  sea — Collision.  —  The 
words  "  perils  of  the  seas  "  have  the  same  mean-' 
ing  in  a  policy  of  insurance  and  in  a  bill  of 
lading.  A  collision  between  two  vessels,  brought 
about  by  the  negli^nce  of  those  on  board  one  or 
both  o»  them,  without  wind,  waves,  or  other 
difficulty  of  navigation  oontribnting  to  the 
accident,  is  a  "peril  of  the  sea"  within  the 
meaning  of  that  exception  in  a  bill  of  lading. 
(Wilson  and  Co.  v.  Owners  of  the  Cargo  of  the 
Xantho.)    701 

Charter-party— Billot  lading— lilxoeptions— Dangers  . 
and  accidents  of  the  seas — Dainage  caused  by 
rats. — A  cargo  of  rice  was  shipped  under  a 
chu^r-party  and  bills  of  lading,  which  excepted 
"  dangers  and  accidents  of  the  seas  ...  of 
whatever  nature  and  kind."  During  the  voyage 
the  cargo  was  damaged  by  sea-water  entering 
through  a  pipe  which  had  been  gnawed  by  rats. 
It  was  admitted  that  the  ship  was  seaworthy, 
and  that  there  was  no  negligence.  Held,  that 
the  damage  was  within  the  exception,  and  that 
the  shipowner  was  not  liable.  (Hamilton  v, 
Pandorf.) 1» 

^^  Bill  of  lading  oonolosive  evidence  of  qnantitr 
shipped — Kstoppel. — A  charter-party,  by  whion 
the  aefendants  chartered  the  plaintiff's  ship  to 
carry  a  cargo  of  timber  from  Memel,  provided 
that  the  ship  should  there  load  from  the  agents  of 
the  affreightets  as  customary  a  full  cargo  of  ftr 
sleepers,  tnat  the  cargo  should  be  brought  to  and 
taken  from  idoiwside  the  ship  at  merchants'  risk 
and  expense,  and  that  the  bill  of  lading  should  be 
conclusive  evidence  against  the  owners  of  the 
quantity  of  cargo  received  as  therein  stated. 
When  the  vessel  arrived  at  Memel  the  captain  had 
not  seen  a  copy  of  the  charter-party,  and,  accord- 
ing to  a  custom  of  the  port,  he  took  delivery  of  the 
cargo,  for  the  quantities  of  which  the  mate  gave 
receipts,  at  the  timber  ponds  some  distance  up  the 
river,  and  according  to  the  same  custom  hod  the 
timber  rafted  down  to  the  vessel  at  the  ship- 
owners' risk.  The  jury  found  that  the  custom 
did  not  apply  to  charter-parties  in  the  form  used 
in  this  case.  Some  of  the  timber  was  lost  in  the 
process  of  rafting.  When  the  captain  became 
aware  of  the  provisions  of  the  charter-party  and 
of  the  loss  of  part  of  the  cargo,  he  declined  to 
sign  bills  of  lading  which  stated  the  quantities  of 
timber  shipped  to  be  the  same  as  mentioned  in  the 
mate's  receipts,  saying  to  the  agents  of  the 
shippers  that  a  portion  had  been  lost  in  the  rafting 
and  that  he  had  protested  before  a  public  notarv 
in  respect  of  such  loss,  but  on  being  told  by  suoh 
agent  and  by  a  clerk  of  the  ship's  brokers  that  he 
was  bound  to  sign,  he  finally  did  so.  The  bill  of 
lading  stated  that  such  quantity  was  shipped  in 
good  order,  to  be  delivered  on  payment  of  height 
and  all  other  conditions  as  per  charter^pwty. 
Held,  in  an  action  for  balance  of  churtered  neignt 
in  which  the  defendants  oonnter-olaimed  for  short 
deliverv,  that  the  plaintiff  was  estopped  by 
the  bill  of  lading  from  denying  that  the  fuU 
amount  of  cargo  stated  therein  was  shipped, 
(Lishman  v.  Christie  andC!o.)    552 

Exemptions     from     demurrage  —   Strikes  — 

Weather  permitting — Meaning  of. — In  a  charter- 
party,  containing  the  usual  provision  for  pay- 
ment of  demurrage,  with  the  exception  "  no  de- 
murrage to  be  paid  the  vessel  in  case  of  any  hands 
'  strikug  work  '  which  ma^  hinder  the  loading  of 
vessel,"  the  word  "strike"  istobennderstoodinits 
ordinary  meaning,  that  is,  as  a  strike  of  workmen 
against  their  employers  in  the  ordinary  sense  of 
the  word.  Abandonment  of  the  work  by  the  work- 
men  throngb  fear  of  cholera,  which  had  broken  out 
in  the  distnot,  is  not  a  "  strike ' '  within  the  mean- 
ing of  "  hands  striking  work."  Where  the  ship- 
ments are  to  be  made  weather  permitting,"  thu 
means  "sea  weather"  permitting.  The  weather 
which  interferes  to  save  demurrage  k>  such  a  ooae 


igitized 


byLjOogie 


Ixxvi— Index.] 


THE  LAW  TIMES. 


[AprU  7,  I88S. 


SUBJECTS  OF  CASES. 


must  be  weathier  which  itself  is  an  obstacle  to  the 
loading  of  the  ressel.  'Where  thonderstorms,  raiiu, 
and  floods  caiuied  a  delay  in  brin^ting  the  cargo 
from  a  diatauoe  to  the  port  of  loading,  this  is  not 
Bach  weather  as  brings  the  case  within  the  charter- 
party,  so  iw  to  save  demurrage.  (Stephens  v. 
Harris  and,  Co.)       poj^e  618 

Untnal  Indemnity  Association — Damage  to  cargo  by 
"  improper  navigation  "  —  Negligence  —  Loading 
port  insofficiently  closed. — The  members  6t  the 
defendant  association  agreed  to  indemnify  one 
one  another  against  (inter  alia)  "  loss  or  damage  of 
or  to  any  pfoods  or  merchandise  caused  by  im- 
proper navigation  of  the  ship."  The  plaintiffs, 
members  of  the  association,  neglected  to  efficiently 
olose  a  loading  port  in  the  aide  of  their  vessel,  so 
that  the  cargo  was  damaged  by  sea-water,  winch 
leaked  in  during  the  voyage,  but  the  leak  did  not 
endanger  or  impede  the  navigation  of  the  ship. 
The  act  of  negligence  occorred  before  the  comple- 
tion of  the  loacUng.  Held,  that  the  damage  was 
"  caused  by  improper  navigation  of  the  ship " 
within  the  meaning  of  the  sxticles  of  association 
of  the  defendants.  (Carmichael  and  Co.  v.  The 
Liverpool  Sailing  Ship  Owners'  Mntnal  Indemnii^ 
Association.)    5&0 

Filqtage — Compulsory  —Exemption — Ship  trading  to 
place  north  of  Boulogne. — The  V.  sailed  &om 
China  with  a  cargo  on  board  for  London  and 
Amsterdam.  On  arrival  in  London  she  discharged 
sudi  of  her  cargo  as  was  for  the  port  of  London, 
and  with  a  new  crew  sailed  for  Amsterdam.  Held, 
that  she  was  a  vessel  "  trading  to  a  place  north 
of  Boolome  "  (now  Brest)  within  sect.  379  (3)  of 
the  Merchant  Shipping  Act  and  exempt  from  com- 

Sulsory  pilotage.  Bemble,  the  exemption  is 
esigned  rather  to  foster  particular  trades  than 
to  dispense  with  pilotage  on  the  ground  of  the 
master's  familiarity  with  the  ooast.    (Courtney  v. 

Cole.) 409 

Salvage  —  Seaworthiness — Qualification  in  bills  of 
lading  —  Salving  and  salved  vessel  belonging  to 
same  owner.  —  The  //.  became  disabled  by  the 
breaking  of  her  fly-wheel  shaft  owing  to  a  flaw  in 
the  welding.  The  three  bills  of  lading  under 
which  the  L.'a  cargo  was  shipped,  waorranted  her 
seaworthy  so  far  as  ordinary  care  could  provide. 
The  A.  belonging  to  the  same  owners  as  the  L. 
towed  her  to  a  place  of  safety.  Held,  that  the 
shipowners  were  entitled  to  recover  salvage  from 
the  cargo-owners,  tiie  implied  warranty  of  Eea- 
worthiness  being  qualified  by  the  bill  of  ladings 
{The  Laertes.) 502 


SOLICITOK. 
of   costs — Delivery  for  taxation — Order 


to 


BUI 
deliver — Jurisdiction — Business  not  transacted  in 
any  court— Solicitors  Act  1843 — Supreme  Court  of 
Judicature  Act  1873. — ^The  jurisdiction  vested  in 
the  Lord  Chancellor  and  the  Master  of  the  Bolls 
by  seat.  37  of  the  Solicitors  Act  1843  has  not  been 
transferred  to  the  jni^s  of  the  High  Court  by 
the  Judicature  Acts.  Therefore  the  judges  of  the 
Queen's  Bench  Division  have  no  jurisdiction  to 
order  a  solicitor  to  deliver  his  bill  of  costs  for  the 
purposes  of  taxation,  where  it  relates  to  business 
no  part  of  which  was  transacted  in  any  court  of 
law  or  equity.    (Be  Pollard.)     

— —  Taxation — Disputed  retainer — Common  order  to 
tax. — Where  a  solicitor  obtains  the  common  order 
for  the  taxation  of  his  bill  of  costs,  the  client 
may  object  to  every  item  of  the  bill  on  the  ground 
of  want  of  retainer.    {Re  Jones,  a  Solicitor.) 

Taxation  —  Objections  —  Summons     to    vary 

taxing  master's  certificate — Rules  of  Court  1883, 
Order  LXV.,  rr.  87,  39,  and  41.— On  the  appli- 
cation of  a  client,  a  solicitor  was  ordered  to 
deliver  to  the  applicant  his  bill  of  costs  and  cash 
account  to  be  taxed,  "  any  settlement  made 
between  the  parties  of  any  bill  of  costs  already 
delivered  not  to  be  disturbed."  The  taxing 
master  certified  that  a  complete  settlement  of 
account  had  been  arrived  at  between  ne  parties. 
On  summons  on  behalf  of  tiie  solicitor  to  vary  the 
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certificate  of  the  taxing  master,  a  preliminary 
objection  was  taken  on  behalf  of  the  client  that  the 
soUcitor  had  not  carried  in  any  objection*  to  the 
decision  of  the  laxing  master,  and  that  therefore 
the  appeal  was  wrong  in  form.  Held,  that  it  was 
not  necessa^  to  carry  in  obieetionB  where  the 
ground  of  refusal  was  one  whionirent  to  the  whole 
of  the  finding  of  the  taxing  master,  and  where 
there  had  been  no  actual  taxation  at  all.    (Se 

emerge  Castle.)      page    76 

Bill  of  Costs.— Taxation  after  payment— Overoliarge 
— General  rules  under  Solicitors'  Remuneration  Act 
1881,  Bched.  1,  part  1 — Negotiating  loan— Investi- 
gating title — Agreement  not  to  dispute  costs. — ^By 
an  agreement,  dated  the  23rd  Nov.  1883,  made  be- 
tween J.  and  M.  of  the  one  part  and  B.  of  the  other 
part,  B.  agreed  to  take  ajlease  of  certain  premises  at 
Wandsworth  with  an  option  to  purchase  for  llOOl. 
by  giving  notice  before  the  Slst  Dec.  1885.  On 
the  17th  Aug.  1887  B.  called  upon  £.,  the  solicitor 
of  the  lessors,  and  said  he  meant  to  exercise  the 
option  to  purchase,  and  should  want  some  of  the 
money  on  mortgage.  E.  told  him  that  he  had  no 
doubt  M.  would  lend  him  some  ;  there  was  some 
conflict  of  evidence  whether  B.  instructed  E.  to 
obtain  a  loan  for  him,  but  it  was  admitted  that  £. 
brought  B.  and  M.  into  communication,  and  that 
it  was  arranged  that  M.  should  lend  B.  800{.  E. 
took  no  part  in  negotiating  this  loan  except  the 
preliminary  one  of  bringing  the  parties  together. 
The  completion  of  the  sale  and  mortgage  wag 
originally  fixed  for  the  25th  Dec.  1886.  On  the 
Slst  Deo.  1886  E.  sent  a  letter  to  B.'s  soUoitor 
with  a  bill  of  costs  in  the  following  form :  "  Nego- 
tiating a  loan  of  8001.  and  preparing  mortgage 
201.,"  and  demanding  completion  next  day.  The 
completion  was  not  formally  postponed  to  any 

5 articular  day,  but  did  not  take  place  till  the  6th 
an.  1887.  On  that  day,  at  the  meeting  for  com- 
pletion, B.'8  solicitor  objected  to  E.'b  charge  on 
the  ground  that  the  amount  claimed  must  include 
the  scale  fee  for  negotiating  the  loan  and  for  in- 
vestigating the  title,  neither  of  which  E.  had  done. 
After  some  discussion  B.  paid  the  bill  of  costs  and 
a  quarter's  rent  due  to  the  vendors  by  a  cheque, 
wluch  it  was  agreed  should  not  be  presented  for  a 
week.  This  cheque  was  dishonoured  on  presenta- 
tion, and  the  money  was  only  paid  after  an  action 
had  been  commenced  in  the  Lord  Mayor's  Court 
on  the  cheque.  This  was  a  summons  by  B.  for 
taxation  of  E.'s  biU  notwithstanding  payment. 
Held,  that  E.  was  not  entitled  to  charge  the  scale 
fee  for  negotiating  the  loan,  because  he  nad  merely 
brought  the  parties  together ;  nor  that  for  inves- 
tigating title  and  preparing  and  completing  mort- 
gage, because  the  title  needed  no  invest^^tion, 
and  he  had  not  done  all  the  work  included  under 
that  head,  and  that,  as  the  charge  for  201.  could 
only  be  justified  hj  including  both  these  fees,  there 
were  sufficient  circumstances  of  overoharge  to 
justify  taxation  of  C.'s  bill  after  payment ;  but 
held,  on  the  evidence,  that  B.  had  agreed  not  to 
dispute  the  costs  on  condition  that  his  cheque  was 
held  over,  and  the  summons  must  therefore  be 

dismissed.    (Be  W.  Eley,  a  Solicitor.)    253 

Taxation   after    twelve    months  —  "  Special 

circumstances." — A  soUcitor  employed  to  raise 
a  sum  of  money  by  way  of  mortgage  charged 
his  client  in  addition  to  a  procuration  fee 
the  scale  fee  for  "negotiating  loan."  The  client 
required  the  solicitor  to  have  the  bill  taxed, 
which  the  solicitor  refused  to  do.  Held,  that  such 
overcharge,  amounting  as  it  did  to  fraud,  coupled 
with  the  refusal,  were  "special  circumstances" 

i'nstifying  the  Court  in  directing  taxation  of  the 
lill  under  sect.  41  of  the  Solicitors  Act  1843,  more 
than  twelve  months  after  delivery.  (JB«  Pybus.)  3CiS 
Costs — Election  to  be  paid  under  old  system — 
General  Orderunder  Solicitors'  Bemuneration  Act 
1881. — Where  mone^  is  paid  into  court  under 
statutes  incorporating  sect.  80  of  the  Lands 
Clauses  Consolidation  Act  1845,  the  solicitor  for 
the  vendor  may  entitle  himself  to  detailed 
ohawes,  provided  that  he  signifies  his  election 
"before  undertaking  the  bnainessi"  {Be  The 
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Bridewell  Hoapitel  and  the  Metropolilxui  Board  of 

Works.)     'page  155 

Lien —  Property    recovered —  Solicitors    Act 

18G0. — ^An  action  was  diamigaed  with  costs,  which 
were  taxed  at  2961.  and  paid.  On  appeal,  this 
decision  was  rereraed,  and  the  defendant  was 
ordered  to  refund  the  298{.,  and  to  pay  the  costs  of 
the  appeal,  which  were  taxed  at  1651.  The  plain- 
tiif  Uien  became  bankrupt.  Held,  that  the  2981. 
was  property  recovered  for  the  plaintiff  by  the 
exertion  of  the  solicitors,  within  the  meaning  of 
sect.  23  of  23  *  24  Yiot.  c.  127 ;  that  the  aoUoitors 
were  entitled  to  be  paid  oat  of  that  sum  the  diSer- 
ence  between  ISSt.,  the  party  and  party  costs  of 
tiie  appeal,  and  their  taxed  costs  as  oetween  soli- 
dtor  Slid  client ;  that  ont  of  the  residae  the  costs 
of  this  application  must  be  paid,  and  the  ultimate 
baUutce  paid  to  the  ofBoial  receiver.  (Oay  v. 
Chnichill.)       510 

Debolt  in  payment  of  amoney^Attachment — Be- 
oeiring    order    in   banloniptoy  —  Jurisdiction  — 
Discretion — Debtors  Act  186&— Bankroptoy  Aot 
1883. — A  solicitor  was  ordered  to  pav  a  sum  ot 
aKmey  in  his  hands  and  received  by  him  as  soli- 
citor for  certain  trustees.     The  order  was  not 
obeyed,  and  on  the  22nd  April  notice  of  motion 
was  given  for  leave  to  issne  an  attachment  against 
him.    On  the  2Sth  April  a  receiving  order  was 
made  on  a  creditor's  petition  against  the  solicitor    \ 
mder  the  Bankruptcy  Aot  1883.    On  the  hearimr   ' 
of  the  motion  for  attachment,  North,  J.  held,   ' 
that  the    oonrt    had    power    to   order    the   at-   ' 
tichment  notwithstanding  the  bankruptcy  pro-    ' 
oeedinga,  as  the  jurisdiction  to  attach  a  solicitor   ' 
is  not  a  merely  civil  process,  but  is  also  of  a 
pnnitive  and  disciplinary  natnre,  but  that  the 
oonrt  had  a  discretion  nnder  sect.  10  of  the  Bank- 
raptcy  Act  1883  whether  it  would  order  an  attach- 
ment to  issue  by  way  of  punishment  to  the  solicitor, 
and  that,  as  it  appeared  that  the  creditor  would 
derive  no  benefit  by  the  attachment,  the  oonrt 
would  not  make  the  order;  but  he  ordered  the 
solieitor   to  pay  the  costs  of   the  proceeding. 
Held,  that  NorUi,  J.  had  exercised  his  discretion 
in  the  matter,  and  the  Court  of  Appeal  would  not 
interfere.    (Be  Aaron  Wray.)     47,605 

General  Order  nnder  Solicitors'  Bemuneration  Aot 
(44  ft  45  Vict.  o.  44),  sohed.  1,  part  1,  rule  11  - 
Conducting  a  sale — Work  done  by  solicitors  where 
commission  paid  to  anotioneer  by  client. — On  the 
26Ui  Feb.  1886  property  comprised  in  a  mortgage 
was  pnt  up  for  sale  at  Kortoampton,  by  order  of 
the  oourt,  in  an  action  for  the  administration  of 
the  mortgagee's  estate.  The  property  was  sold 
for  8002.,  which  was  more  than  the  sum  due  on  the 
mortgage.  An  anotioneer  had  been  employed  and 
paid  by  the  client  a  commission  of  \6l.  l0«.  and 
out-of-pocket  expenses,  making  his  whole  bill 
13(.  ii.  The  solicitor  who  acted  for  the  mort- 
gageea  sent  in  his  bill  of  coats  claiming  the  scale 
fee  nnder  ached.  1,  part.  1,  of  the  Solicitora' 
Bemuneration  Order,  for  deducing  title,  Ac.,  and 
remuneration  under  the  old  syatom  as  altered  by 
ached.  2  for  work  done  in  relation  to  the  conduct 
of  the  sale,  anch  aa  attending  and  inatnoting 
anotioneer,  settling  particulars,  aettling  and 
inserting  advertiaemente,  'tLO.  The  taxing  master 
disallowed  all  the  items  of  such  remuneration,  on 
the  ground  that  they  were  expenaea  connected 
with  the  aale,  and  on  the  authority  of  Be  Bmanu»l 
and  Simmondt  (55  L.  T.  Bep.  N.  S.  79 :  33  Ch.  Div. 
40)  were  intended  to  be  covered  by  the  soale  fee, 
aeoording  to  sohed.  1,  part  1,  for  deducing  title 
to  property  and  perusing  and  completing  convey- 
ance (including  preparations  of  contraot  and  con- 
ditiona  of  sale,  if  any)."  This  waa  a  summona  to 
review  the  taxation.  Held,  that  the  oaae  of 
Smanutl  and  8immond»,  and  other  oaaea  decided 
with  respect  to  the  preparation  of  leaaea,  did  not 
am>ly;  that,  inasmnoh  as  sched.  1,  part  1,  pro- 
vides a  separate  scale  fee  for  conducting  the  aale, 
which,  if  an  auctioneer  had  not  been  paid,  or  iiad 
been  paid  by  the  aolicitor,  would  have  covered  the 
itema  diaallowed,  it  could  not  be  intended  that 
they  should  be  covered  by  the  fee  for  deduoing 


title,  &o.,  and  that  therefore,  in  a  case  like  the 
present,  where  the  scale  fee  could  not  be  charged, 
all  work  done  by  the  aolicitor  in  relation  to  the 
conduct  of  the  aale  for  which  the  auctioneer  was 
not  paid  comes  within  the  words  of  aeot.  2  (o)  of  the 
Qeneral  Order,  "  all  other  bnsinesa  the  remunera- 
tion for  which  ia  not  hereinbefore,  or  in  ached.  1 
hereto  preacribed,"  and  the  aolicitor  ia  entitled 
to  charge  for  it  aocording  to  the  old  system  as 
altered  by  ached.  2.  The  bill  was  remitted  to  the 
taxing  master  for  him  to  consider  the  particular 
items.    (Be  J.  J.  Faulkner,  a  Solicitor.)        ...page  943 

Sale  under  order  of  court  —  CJoste  —  Taxation  — 
Election — "  Undertaking  anj  business  " — Xotioe 
to  one  of  several  oliente — Sohoitora'  Bemuneration 
Act  1881.— In  March  1886  solioitors,  in  pursuance 
of  instmotions  from  their  cliente,  prepared  a 
summons  for  the  purpose  of  obtaining  an  order 
for  the  sale  of  oertain  real  estate.  In  April  1886 
thev  had  aome  correapondenoe  and  ■  oonference 
with  their  oliente  as  to  whether  the  sale  should  be 
by  private  contract  or  public  auction,  and  dis- 
cussing as  to  title.  On  the  21st  Jnas  1886  they 
gave  notice  of  their  election  to  be  remunerated 
for  the  aale  in  accordance  with  the  old  system  as 
altered  by  scbed.  2  of  the  Bemuneration  Order. 
Held,  that  the  solioitors  had  not  given  tiie  notice 
before  undertaking  the  business.  (Be  Hetoalfe; 
Metoalfe  V.  Blenoowe.) 925 

Solicitor  and  client — Coste— Sale  of  land — Qeneral 
Order  under  Solicitors'  Bemuneration  Art  1881, 
clause  4,  sched.  1,  part  1,  r.  11 — Auctioneer's 
oommiaaion — ^Work  done  in  relation  to  the  aale. — 
A  firm  of  aolicitors  employed  by  a  mort^gee 
upon  the  sale  of  oertain  lands  sent  in  a  bill  of 
oosto,  in  which  was  included  the  fee  allowed  by 
the  scale  in  schedule  1,  part  1,  of  the  Gtoneral 
Order  nnder  the  Solicitors'  Bemuneration  Aot 
1881,  for  conducting  a  sale  by  public  auction. 
They  also  included  in  their  bill,  aa  a  diaburaement, 
a  fee  which  had  been  paid  by  them  to  the 
auctioneer  who  had  actually  aold  the  property, 
bnt  who  had  not  done  any  of  the  preliminary 
work  connected  with  the  aale.  The  texing  master 
disallowed  the  scale  fee  for  oondncting  the  sale, 
on  the  ground  that  a  oommiasion  had  been  paid  to 
an  auctioneer,  and  therefore,  nnder  rule  11  of 
schedule  1,  part  1,  the  scale  fee  waa  inapplicable. 
It  was  argued,  upon  a  summons  to  review  the 
taxation,  that  rule  11  ia  controlled  by  clause  4, 
which  says  that  the  remuneration  preacribed  by 
Bchedule  1  ia  not  to  inclnde  auctioneers 
ohargea."  Held,  that  the  auctioneer  had  been 
paid  a  "commission"  nnder  rule  11,  which  dis- 
entitled the  Bolicitora  to  receive  the  aoale  fee  for 
oondncting  a  aale  by  auction ;  but  held,  further, 
that  the  solicitors  were  entitled  to  be  paid  for 
their  work  in  relation  to  the  aale,  such  aa  for  pre- 
paring the  advertiaemente,  &o.,  which  waa  not 
included  in  the  fee  for  deducing  title  or  in  tiie 
anntioneer's  charge,  and  that  the  taxing  master 
had  power  to  allow,  and  should  have  allowed  them 
such  ooste  in  substitution  for  the  aoale  fee  for 
condnotinir  the  aale.    (Be  Peaoe  and  Ellis.) 753 

SPECIFIC  PEBFOBMANCE. 

Agreement  for  lease — Commencement  of  term — 
Hemonmdum — Stetute  of  Frauds. — ^A  lessee  (D.) 
wrote  to  his  landlord's  agente  asking  for  an  exten- 
sion of  his  term  for  twenty-one  years  from  the 
termination  of  his  present  lease,  and  offering  a 
premium.  The  landlord  wrote  his  agente  declining 
D.'a  offer,  but  adding,  "  As  the  lease  will  not  run 
ont  for  the  next  two  years,  I  think  there  ia  plenty 
of  time  to  think  over  the  matter.  However, 
if  Mr.  D.  is  very  urgent,  I  will  conaent  to  grant 
him  a  leaae  for  twenty-one  yeara  at  501.  a  year, 
and  a  premium  of  lOOt."  'Thia  letter  was  com- 
municated to  D.,  who  accepted  the  offer.  Held, 
that  the  landlord'a  letter  waa  a  new  offer,  not 
ateting  any  date  for  the  commenoement  of  the 
new  lease,  and  that,  consequently,  there  was  no 
sufficient  memorandum  of  agreement  within  the 
Stetute  of  Frauds.  (Wood  t>.  AylwarcU)  •  ^.^.^  1H. 
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Domagres — Agreement  contained  in  letters-^Qnes- 
tion  of  law  set  down  for  an^mnent — ^Jurisdiction. 
— ^Vendors  entered  into  an  sTlegfed  agreement,  con- 
sisting of  letters,  for  the  sale  to  purchasers  of 
certain  patent  rights  by  which  the  vendors  were 
to  receive  15,0001.  payable  by  the  1st  March  1886, 
for  the  patent  rignta,  works,  plants,  and  book- 
debts,  and  25  per  cent,  of  the  profits  made  in 
dealing  with  the  patents,  the  purchasers  to  form ' 
a  company  to  work  the  patents.  Ho  company 
having  been  formed,  and  tne  pnrohasers  refnsing 
to  carry  out  the  agreement,  the  vendors  bronght 
an  action  claiming  specific  performance  of  the 
agreement,  payment  of  the  15,0001.  and  damages 
in  addition  to  speoifio  perf  ormanoe  of  the  whole  or 
any  part  of  the  said  agreement,  and  in  snbsti- 
tntion  for  specific  performance  of  any  part  of  the 
agreement  of  which  the  conrt  might  decline  to 
enforce  specific  performance.  The  defence  denied 
the  agreement,  and  pleaded  that  the  formation  of 
a  company  to  work  the  patents  was  a  condition 
preoedent  to  the  payment  of  ^e  money.  An 
order  was  mode  under  Order  XXXLV.,  r.  2,  of  the 
Bules  of  Conrt  1883,  directing  the  following  ques- 
tions of  law  to  be  set  down  for  argument :  (1) 
what  was  the  construction  of  the  letters  oonsti- 
tnting  the  alleged  agreement ;  (2)  whether  the 
plaintiffs  were  entitled  to  any  and  what  relief  by 
way  of  specific  performance,  or  damages,  or  both, 
in  respect  of  such  agreement.  Held,  that  under 
the_  Jndicatnxe  Act  1873  the  conrt  had  complete 
jurisdiction  both  in  law  and  in  equity ;  so  that, 
whether  the  conrt  could  in  a  particular  case  grant 
speoifio  performance  or  not,  it  could  give  damages 
for  breach  of  the  agreement.  Under  Lord  Cairns' 
Act,  the  plaintiff  had  first  to  make  out  that  he 
was  entitled  to  specific  performance  before  he 
could  get  damages  at  all  ;  now,  he  may  come 
to  the  court  and  say,  "If  you  think  I  am  not 
entitled  to  speoifio  performance  of  the  whole  or 
any  part  of  the  agreement,  then  give  me  dam- 
ages." Held,  that  on  the  pleadings  the  plaintiffs 
were  entitled  to  some  relief,  and  the  defendants 
must  pay  iho  costs  of  the  present  hearing. 
(Elmore  V.  Pirie.) page  3SS 

Damages  for  delay  in  completion — Grant  of  right 
of  way — Defect  in  vendor's  title. — Where  there 
has  been  delay  in  the  completion  of  an  agreement 
to  make  a  road  within  a  limited  time,  and  to  grant 
a  right  of  way,  owing  to  the  grantors,  who  had 
oom^^ulaory  powers  of  purchase,  being  nnable  to 
obtain  immediate  possession  of  a  portion  of  land 
essential  for  the  road ;  the  grantee  of  the  right  of 
way,  although  entitled  to  judgment  for  speoifio 
penormance  and  costs,  will  not  oe  entitled  to  any 
further  damages  for  loss  oooasioned  by  the  delay, 
(Bowe  V.  The  School  Board  for  London.)      182 

STAlIP  ACT  1870. 
Conveyance  on  sale — Compulsory  sale  under  lands 
Clanses  Act  1845  —  Compensation  for  loss  of 
business — Ad  valorem  stunp. — The  respondent 
company  took  certain  property  from  S.  and  Co. 
under  the  provisions  of  the  Lands  Clauses 
(Scotland)  Act  1845.  A  jury  awarded  to  S.  and 
Co.  three  specific  sums :  (1)  for  the  value  of  the 
land  taken  ;  (2)  for  the  v^ne  of  machinery, 
buildings,  and  plant ;  (3)  for  compensation  for 
loss  of  business.  The  conveyance  to  the  railway 
company  recited  the  verdict  of  the  jury.  Held, 
that  the  conveyance  was  "  a  conveyance  on  sale," 
within  sect.  70  of  the  Stamp  Act  1870  (33  &  34 
Vict.  c.  97),  and  that  the  ad  valorem  stamp  should 
be  assessed  on  the  total  amount  of  the  three  sums 
above  mentioned,  the  sum  p^ven  as  "  oompensation 
for  loss  ot  business "  being  part  of  the  "  oom- 
sideration  for  the  sale"  of  the  land  within  the 
schedule  to  the  Act.  (Commissioners  of  Inland 
Bevenue  v,  Olasgow  and  South-Westem  Bailway 
Company.) 570 

STAMP  DTJTT. 

Inland  Bevenue — Stamp  duty  on  accounts — ^Volun- 
tary settlement — "  Interest  for  life,  or  other  period 
determinable  by  reference  to  death,"  reserved  to 


settlor. — By  a  voluntary  settlement,  the  settlor 
assigned  to  trustees  a  fund,  with  the  interest  due 
and  to  become  due  thereon,  upon  certain  trusts, 
and  with  and  subject  to  certain  powers,  provisoes, 
agreements,  and  deolarations.  It  was  by  the  deed 
of  settlement  agreed  and  declared  that  the  trustees 
should,  during  the  life  of  the  settlor,  apply  the 
income  of  the  said  fund,  in  their  discretion  and 
without  anticipation,  for  the  benefit,  mainte-  . 
nance,  and  personal  support  of  the  settlor  and  his 
wife  and  children,  or,  at  the  discretion  of  the 
trustees,  for  the  benefit,  maintenance,  and  per- 
sonal support  of  one  or  more  of  such  persons  to 
the  exclusion  of  the  others.  After  the  settlor's 
death  the  fund  was  to  be  held  fnr  the  benefit  of 
bis  widow  and  children.  Held,  that,  by  sneh 
voluntary  settlement,  an  interest  for  life  in  the 
fund  was  reserved  to  the  settlor,  within  the 
meaning  of  sub-sect.  2  (c)  of  sect.  38  of  the 
Customs  and  Inland  Bevenqe  Act  1881,  and  that 
therefore,  on  the  death  of  the  settlor,  stamp  duty 
was  payable  upon  the  fund.  (The  Attorney- 
General  e.  Heywood  and  others.)     page  Zn. 

STATUTE  OF  LIMITATIONS. 

Mortgage  —  Payment  or  acknowledgment — Same 
hand  to  receive  and  pay — Trustees. — The  role  laid 
down  in  BurreU  v.  Lord  Egremont  (7  Beav.  205), 
that  "  where  the  rent,  out  of  which  the  interest 
of  the  charge  ought  to  be  paid,  is  receivable  by 
and  belongs  to  the  same  person  who  is  entitled  to 
the  interest "  the  Statuto  of  Limitations  (1834), 
sect.  40,  is  not  applicable,  applies  to  the  case 
where  the  two  leva!  rights  are  vested  in  different 
sets  of  trustees  for  the  same  beneficial  owner.  B., 
who  died  in  1831,  gave  hiii  residuary  estate  to 
tmstoes  to  pay  thereout  an  annuity  to  his  widow. 
The  widow  married  S,,  and  in  1^  B.'s  trustee 
advanced  ithe  whole  residuaiy  estate  to  S.  on. 
mortgage.  In  1838  S.  settled  the  mortgaged  pro- 
pi^rty  on  trust  for  Mrs.  S.  for  life.  S.  died  in  1856. 
The  rents  of  the  property  were  not  more  than 
sufficient  to  pay  the  annuity,  and  Mrs.  S.  received 
the  rents  during  her  life,  and  died  in  1885.  There 
had  been  no  payment  as  snch  of  any  interest  on 
the  mortgage,  and  no  acknowledgment  given.  In 
an  action  for  foreclosure  by  the  trustee  of  B.'s 
will  against  the  trustees  of  tiie  settlement :  Held, 
that  the  right  of  the  plaintiff  was  not  barred 
by  the  Statute  of  Limitations.  (Topham  v. 
Booth.)      170 

SUMMABT  JUBISDICTION  ACT  1884. 

Court  of  summary  jurisdiction — Power  to  stete 
case — Proceedings  for  recovery  of  sewers  rate. — 
A  special  case  under  the  33rd  section  of  the  Sum- 
mary Jurisdiction  Act  1879  may,  by  the  operation 
of  the  7th  section  of  the  Summary  Jurisdiction 
Act  1884,  and  notwithstandinpr  the  10th  section  of 
that  Act,  be  stated  by  a  justice  sitting  to  hear  a 
proceeding  for  the  recovery  of  a  sewers  rate  under 
the  194th  section  of  the  City  of  London  Sewers 
Act  1848.  (Beg.  The  Lord  Mayor  of  London  and 
Brown.)     491 

TBADB  MARK. 
Imitation  of  plaintiff's  goods — Injunction — Profite — 
Form  of  aeoonnt. — ^The  defendante  sold  certain 
soap  made  by  them  in  packete  with  wrappers 
closely  resembling  those  in  which  the  plaintiffs, 
who  were  also  soap  manufacturers,  had  been  in 
the  habit  of  selling  their  soap.  Held,  that 
althongh  the  retail  dealers,  to  whom  alone  the 
defendant  sold  soap,  would  not  be  deceived,  yet 
the  defendante  put  in  their  hands  the  means  of 
committing  a  fraud  on  the  plaintiffs,  and  that 
the  plaintiffs  were  entitled  to  an  injunction  re- 
straining the  defendante  from  using  that  form  ot 
wrapper,  Ac. ,  and  to  an  aoooimt  of  the  profite  made 
by  them  in  selling  soap  in  such  paolrote,  and  thai 
the  acoount  ought  not  to  be  limited  by  excluding 
from  it  any  soap  sold  by  the  retail  dealers  to 
persons  who  bought  it  as  the  defendante'  soap. 

(Lever  t>.  (Joodwin.)      -c. -.^^.    .i.    ...  588 

igitizedby  VjOOvIC 


April  7,  1888.] 


THE  LAW.  TIMES. 


[Index— Ixxix 


SVKnSCIS  OF  OASES. 


Ii&iiiganant — ^Deatti  of  plaintiff — SmriTonhip  of 
action. — An  action  for  infringement  of  trade  mark 
u  constituting  an  injury  to  the  personal  estate  of 
the  plaintiff  is  not  an  actio  personalis,  and  snr- 
Tivas  to  the  plaiiitiff's  ezeontor.  (Oakey  v. 
Dalfam.)    page    18 

ICsrepresentation — Dressing'-np  goods  —  Cigars — 
Bepresentation  as  to  foreign  mannfactnre.— -Plain- 
tiils,  who  were  mannfactnrers  of  and  dealers  in 
oigan  in  England,  imported  from  Germany  cigars 
made  of  Havannah  tobacco.  There  was  no  direct 
eridence  as  to  the  place  where  they  were  mann- 
factnred,  bnt  the  conrt  foand  as  a  fact  that  they 
were  also  mannfactnred  in  Germany.  Plaintiffs 
sold  these  cigars  in  England  in  boxes  on  which 
ms  a  label  containing  their  trade  mark  (regis- 
tered nnder  the  Trade  Mark  Kegistration  Act 
1S75),  and  consisted  of  the  words  "  La  Pnreza," 
and  a  pictorial  representation  of  an  Indian  woman 
in  a  state  of  semi-nndity  holding  np  a  bundle  of 
dgaia,  two  winged  boys  each  holding  a  shield,  and 
a  baekgronnd  representing  a  portion  of  soma 
tropical  conntij.  On  one  shield  was  depicted  the 
snns  of  Spain,  and  on  the  other  those  of 
HsTannali.  In  tne  trade  mark  as  registered  the 
ildelds  were  blank.  A  smaller  label  contained 
what  was  apparently  the  lithographed  signature 
of  "Bamon  Bomnedo."  On  each  box  were 
branded  the  words  "  La  Pnreza"  and  "Habana." 
It  was  proved  that  "La  Pnreza"  was  an  old 
brand,  long  disosed,  of  Havannah  cigars,  and  that 
iliere  was  no  known  existing  i>erson  of  the  name 
of  "  Bamon  Bomnedo. ' '  Kekewich,  J.  held,  that, 
it  having  been  a  general  cnstom  in  the  tobacco 
trade  for  over  twenty-five  years  to  mark  cigar- 
boxes  with  the  word  "  Habana,"  though  the  cigars 
bad  not  been  imported  from  Havannah,  such  a 
marking  did  not  disentitle  the  owner  of  a  trade 
mark  for  cigars  from  seeking  to  prevent  infringe- 
ment; and  that,  the  defendants  having  used 
similar  marks  on  their  cigar-boxes,  the  plaintiffs 
were  entitled  to  an  injunction  aqd  an  account. 
Held,  on  appeal,  that,  as  the  trade  mark  and 
other  marks  on  the  plaintiffs'  boxes  together 
amonnted  to  a  "  dressing-ap "  of  the  plaintiffs' 
cigars,  and  a  misrepresentation  that  they  were 
cigars  mannfactnred  in  the  Havannah,  the  action 
mnat  be  dismissed,  bnt  without  costs,  tiie  defen- 
dants being  entitled  only  to  the  costs  of  the 
appeal    (Newman  v.  Pinto.)    31 

Sectifloation  of  register — Similarity  of  mark — 
Colour— Patents,  &o..  Act  1888. — ^T.  and  Co.  regis- 
tered a  trade  mark  for  fermented  liquors,  con- 
sisting of  three  triangles,  two  placed  on  a  third, 
the  space  in  the  centre  being  blank.  J.  B.  snbse- 
•IDsntly  registered  another  mark  for  bottled  beer, 
consisting  of  three  triangles  interlaced,  the  space 
in  the  centre  containing  a  stag's  head.  Held,  on 
tiie  authority  of  Re  Worthington'e  Trad*  Mark 
<42  L.  T.  Ben.  N.  S.  563),  that,  having  re^rd  to 
the  use  which  the  mark  subsequently  registered 
might  be  put  to  by  being  oolonred,  it  was  raJon- 
lated  to  deoeive,  and  that  so  much  of  the  mark  as 
oossisted  of  the  triangular  arrangement  must  be 
expunged  from  the  register.  (Re  J.  H.  Biegel's 
Trade  Mark.) 247 

Besistration  —  Label  —  "Distinctive  device "  — 
Colours — Patents,  Designs,  and  Trade  Marks  Act 
1883. — In  1872  H.  and  Co.  commenced  using  for 
Aeneh  coffee  a  colonred  label  in  red,  white,  and 
blue  parallel  stripes.  In  1881  they  registered  tiiat 
label  under  ibe  Trade  Marks  Begiatratioa  Act 
1875,  in  class  42 — "  Substances  used  as  food,  or  as 
ingredients  in  food  " — in  respect  of  coffee  only. 
The  Act  not  allowing  the  regisization  of  colours, 
the  device  as  registered  was  an  oblong  label  in 
three  eqnal  and  parallel  stripes,  the  two  outer 
bong  shaded,  and  the  middle  unshaded.  Across 
tiiem  were  printed  the  words,  "  Bed,  White,  and 
Blue."  Upon  the  passing  of  the  Patents,  Demgns, 
and  Trade  Marks  Act  1883,  H.  and  Co.,  in  order 
to  prevent  other  traders  from  claiming  to  register 
a  "  red,  white,  and  bine  "  trade  mark  for  any  of 
the  goods  in  class  42  other  than  ooffee,  applied  for 
the  i^iafaatioo  of  arediWhite,  MidblaelaJtral(iu 


oolonrs)  for  the  whole  of  the  goods  in  that  olass. 
'The  Comptroller,  however,  refused  to  register  the 
label  as  a  trade  mark,  on  the  ground  that  it  was 
not  sufficiently  distinctive.  H.  and  Co.  moved  for 
an  order  directing  the  Comptroller  to  proceed  with 
the  registration.  Held  (treating  the  application 
as  one  for  leave  to  register  a  new  trade  mark), 
that,  having  regard  te  sect.  64,  sub-sect.  1  (e)  and 
sect.  67  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883,  a  device  to  be  capable  of  registration 
must  be  one  that  was  distinctive,  independently 
of  colour,  oolour  being  treated  by  the  Act  merely 
as  an  accident  j  that  in  the  present  case  the  device 
was  not  one  independently  of  colour,  and  that 
therefore  it  could  not  be  registered.  The  words 
"red,  white,  and  blue"  alone  cannot  properly 
be  registered  in  respect  of  goods  in  class  42,  as  a 
trade  mark  consisting  of  "fancy  words  not  in 
common  use  "  within  the  meaning  of  sub-sect.  1  (c) 
of  sect.  64  of  the  Patente,  Designs,  and  Trade 
Marks  Act  1883.    (i2e  Hanson  and  Co.'s  Trade 

Marks.)      pag«  859 

Trade  name— Infringement — Injunction — Exclusive 
nse  of  another  person's  name. — F.  songht  to  re- 
strain C.  and  V.  from  nsing  the  name  "  Bichter 
Concerts,"  or  from  representing  themselves  as 
owners  of  the  undertaking  known  by  that  name, 
or  from  representing  that  they  were  carrying  on 
the  "Bichter  Conoerte"  in  succession  to  F.'s 
series  ;  and  also  to  restrain  V.  from  acting  in  the 
matter  as  agent  for  C.  F.  alleged  that  he  en- 
gaged Dr.  Bichter  to  conduct  concerts,  and  in 
ISre  had  originated  the  "  Bichter  Concerts  "  ; 
and  that  no  concerts  had  ever  been  given  nnder 
that  name  excepting  by  him.  It  appeared  that  C. 
had  announced  a  series  of  "  Bichter  Concerts," 
and  tiiat  V.,  notwithstanding  a  written  agree- 
ment to  act  as  F.'s  agent,  had  held  himself  out 
as  the  agent  of  0.  It  was  contended  by  F.  that 
he  had  acquired  the  right  to  the  exclusive  nse 
of  the  term  "Bichter  Concerts,"  as  a  "trade 
name,"  by  having  originally  introduced  the  name 
and  obtained  a  Ust  of  subscribers,  and  by  the 
introduction  of  original  features  as  to  price  and 
music.  Dr.  Bichter  had  declined  to  act  any 
longer  as  the  conductor  of  F.'s  concerts,  and  had 
made  anangemente  with  C.  Held,  that  it  re- 
quired a  strong  case  to  be  made  out  to  sustain  a 
claim  to  the  exclusive  use  of  another  person's 
name  as  a  trade  name ;  that  no  ^nch  case  had 
been  established  in  the  present  instance ;  and  that 
there  was  no  ground  for  saying  that  the  term 
"  Bichter  Concerts  "  had  become  dissociated  from 
Dr.  Bichter  himself,  who  was  at  liberty  to  carry 
his  services  to  any  market  he  chose.  (Franke  v. 
ChappeU.) „  141 

TEADE  ITNION, 
Winding-up — Bnles — Beatraint  of  trade — ^Forfeiture 
of  shares — Trades  Union  Act. — Under  the  rules  of 
a  manufacturers'  trades  union  the  contributions 
of  certain  members  were  forfeited.  On  a  winding- 
np  these  menbers  claimed  to  participate  on  the 
ground  that  the  rules  were  in  restraint  of  trade 
and  void.  Held,  (1)  that  having  regard  to  sect.  3 
of  the  Trades  Union  Act  the  conrt  could  not  treat 
them  as  such ;  and  (2)  that  after  the  chief  clerk's 
certificate  it  was  too  late  to  contend  that  by  sect.  4 
of  the  Act  the  conrt  could  not  enforce  the  agree- 
ment by  distributing  the  assete.  (Striok  V.  Swansea 
Tin  Plate  Company.)    .............  392 

TBUSTEE. 
Appointment  of  new  trustees — Vesting  order  — 
Jurisdiction— Trustee  Act  1850 — Trustee  Exten- 
sion Act  1852. — One  of  two  trustees  was  convicted 
of  felony  and  (sentenced  to  penal  servitude,  and 
upon  an  application  to  the  Palatine  Court  a  new 
trustee  was  appointed  jointly  with  the  remaining 
trnstee.  The  tmst  proper^  consisted  of  land 
partly  within  and  partly  without  the  jurisdiction 
of  the  Palatine  Court.  On  the  appointment  of  the 
new  trustee,  the  Palatine  Court  made  an  order 
vesting  Isuch  part  of  the  land  as  lay  within  that 
court's  jorisdiotion  in  the  new  tmsteeand  the  re* 


new  tmsteeand  the  re*  t 
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maining  tmstee.  A  petition  was  then  presented 
to  this  oonrt  asking  for  an  order  Testing'  tlie  re- 
maining land  in  the  new  tmstee  and  the  remaining 
tmstee.  The  evidenoe  showed  that  the  oonvict 
tmstee  could  not  be  fonnd.  Held,  that  inasmnoh 
as  there  wag  no  appointment  of  new  tmsteea  to  be 
made  on  the  present  petition,  no  Testing  order 
could  be  made  nnder  sect.  8  of  the  Trnstee  Exten- 
sion Act  1852,  haTing  regard  to  the  decision  of  the 
Conrt  of  Appeal  id  Be  Dewhuret't  Tnutt  (55  L.  T. 
Bep.  N.  S.  427 ;  S3  Ch.  Dir.  416).  Bnt  held,  that 
as  there  was  sufficient  evidence  that  the  oon- 
Tiot  tmstee  oonld  not  be  fonnd,  the  oonrt 
hsid  jarigdiction,  nnder  sect.  10  of  the  Trnstee 
Act  1850,  to  make  a  vesting  order,  and  would 
accordingly  make  snoh  an  order.  (Be  Holme's 
Trasts.)    pojs    18 

Appointment  of  person  to  grant  lease — Lessor  of 
nnsonnd  mind — Benefit  of  express  covenant  for 
qniet  enjoyment.— The  plaintiff  had  entered  into 
a  building  agreement  with  the  defendant  under 
whiuh  the  detendant  was  to  grant  leases  to  the 
plaintiff  in  the  form  of  a  draft  lease,  which  oon- 
tained  an  express  covenant  for  quiet  enjoyment. 
Before  the  leases  were  granted  the  defendant 
became  of  unsound  mind,  not  so  fonnd  by  inqui- 
sition. Held,  that  an  order  under  the  Tmstee 
Act  1850  mi^ht  be  made  vesting  the  legal  term 
in  the  plaintiff  pnrsnant  to  the  contract,  out  that 
snch  order  wonld  not  give  him  the  benefit  of  the 
covenant  for  qniet  enjoyment  by  the  defendant. 
(Cowper  v.  Hanner.)     714 

Defaulting  trustee  —  Heir-at-law  of  —  Statute  of 
Limitations— Practice— Pleading— B.  B.  C.  1883, 
Otiier  TTTX. ,  r .  1 5. — A  cettui  qua  trust  under  a  will 
brought  an  action  against  the  administratrix  and 
the  heir-at-law  of  the  sole  trustee,  who  had  died 
intestate,  to  make  his  estate  liable  for  the  loss 
which  had  aoomed  to  the  trust  estate  owing  to  a 
breach  of  trust  committed  by  him.  The  Statute 
of  Limitations  was  not  pleaded,  and  at  the  trial  an 
account  was  directed  on  the  footing  of  the  liability 
of  the  heir.  He  raised  the  defence  of  the  statute 
on  the  further  consideiation.  Held,  (1)  that  the 
statute  should  have  been  pleaded ;  and  (2)  that 
the  heir-at-law  could  not,  on  the  principle  of 
JBrittUbankv.  Qoodwin  (L.  Bep.  5  £q.  545),  set  up 
the  statute  in  answer  to  a  claim  arising  out  of  a 
breach  of  trust  committed  bv  the  person  whose 
estate  had  de«oended  to  him.  [Re  Bnrge ; 
Gillard  V.  Lawrenson.) /    364 

Investments — Negligence — Mortgage  on  house  pro- 
perty and  hotel  —  Valuation  — ^  Amount  to  be 
advanced — Liability  of  trustees — Bight  to  indem- 
nity by  co-trustee. — Trustees  advanced  trust 
money  upon  mort^rage  of  properties  consisting  of 
an  hotel  and  stables,  and  cottages  and  houses 
which  were  principally  let  at  weekly  rents. 
Valuers  were  employed,  and  the  particnlars  of 
the  several  properties  as  furnished  by  the  mort- 
gagors were  submitted  to  them,  but  the  trustees 
did  not  make  inquiries  for  the  purpose  of  verifying 
the  statements  made  by  the  mortgagors  as  to  the 
value  or  nature  of  the  properties,  or  whetiier  they 
were  all  let,  or  what  was  the  amount  of  the  out- 
goings payable.  In  their  instructions  to  the 
valuers,  they  told  them  that  the  mortgagees  were 
trustees,  but  they  did  not  tell  them,  according  to 
the  rule  laid  down  for  trustees  in  lending  on  the 
security  of  house  property,  by  Kay,  J.,  in  Be 
OUve ;  Olive  v.  Wmterman  (55  L.  X.  Bep.  N.  S. 
83 ;  34  Ch.  Div.  70),  that  they  did  not  desire  to 
lend  more  than  one-half  the  value.  Neither  did 
they  call  the  attention  of  the  valuers  to  ciromn- 
stances  which  might  affect  the  value.  They  also 
omitted  to  instrnct  the  valuers  to  ascertain 
whether  the  i>artionlars  were  cotreot,  or  what 
were  the  outgoings  or  average  amount  of  repairs. 
In  each  case  the  valuers  gave  it  as  their  opinion 
that  a  sum  more  than  one-naif  of  the  value  might 
be  advanced  on  the  security,  and  such  a  sum  was 
in  each  case  advanced.  Shortly  afterwards  the 
mortgagors  became  insolvent.  The  several  pro- 
perties were  put  up  for  sale,  but  failed  to  reuise 
the  amounts  advanced.    Held,  that  the  invest- 


ments were  improper :  that  the  trustees  had  been 
guilty  of  negligence  in  not  making  inqniries  as  to 
the  imrticulars,  and  in  not  giving  proper  instruc- 
tions to  the  valuers,  and  in  acting  upon  valuations 
which  nnder  the  circnmstanoes  they  ought  not  to 
have  acted  upon,  and  they  were  jointly  and 
severally  liable  for  the  money  lost.  One  of  the 
trustees.  A.,  was  a  solicitor,  authorised  to  make 
professional  charges  for  work  done  for  the  trust. 
The  other  was  the  widow  of  the  testator,  and  the 
tenant  for  life  under  his  will  of  the  trust  funds. 
A.  took  the  more  active  part  in  making  the  invest- 
ments, and  was  paid  costs  for  his  professional 
work,  charging  scale  fees  both  f or  ne^tiating  the 
loans,  deducing  the  title,  and  preparing  and  com- 
pleting the  mortgages ;  and  he  did  not,  in  the 
opinion  of  the  conrt,  communicate  what  he  did  to  his 
co-trustee  in  snch  a  way  as  to  enable  her  to  exer- 
cise her  judgment  upon  the  investments,  and  make 
them  her  acta  as  well  as  his.  Held,  that  A.  had 
undertaken  to  find  proper  investments,  and  that 
the,  widow  had  joined  m  advancing  the  fund  on 
the  faith  that  the  investments  were  proper  ones 
which  had  been  looked  into  by  A.,  as  solicitor; 
that  she  had  been  misled  b^  him,  and  he  had  been 
guilty  of  negligence  in  his  dul7  as  a  solicitor ; 
and  that,  as  between  A.  and  the  widow,  A.  was 
primarily  liable  for  the  breach  of  trujit.  Trustees 
ought  not  to  introduce  the  vainer,  who  is  valuing 
property  with  a  view  to  a  mortgage  by  the 
trustees,  to  the  mortgagor,  or  the  mortgagor's 
agent,  for  the  purpose  of  negotiating  the  amount 
of  the  fee  for  the  valuation.  (Be  Partington; 
Partington  V.  Allen.)    pays  654 

New  trustees — Appointment  by  oonrt — Persons  out 
of  the  jurisdiction — Bemuneration  of  tmstee. — All 
the  persons  interested  nnder  a  settlement  were, 
and  had  for  some  time  been,  resident  in  Canada, 
or  the  United  States.  Some  of  the  persons  poten- 
tially interested  were  infants.  The  mttled  pro- 
perty consisted  of  real  estate  in  Wales.  The 
settlement  contained  a  power  of  sale  with  the 
consent  of  the  tenants  lor  life.  The  conrt  was 
asked  to  appoint  three  new  trustees,  two  resident 
in  Canada  and  one  in  Wales.  The  two  resident 
in  Canada  had  already  been  acting  as  trustees, 
believing  themselves  to  have  been  duly  appointed 
by  a  person  who  purported  to  exercise  the  power, 
but  in  fact  could  not  do  so.  The  third,  L.,  had 
been  collecting  the  rents,  receiving  a  commission, 
and  it  was  desired  that  this  should  be  continued. 
Held,  that  on  an  affidavit  by  L.  being  prodnoed, 
showing  that  it  was  necessaty  that  he  should  be 
remunerated,  and  that  the  proposed  remuneration 
was  proper^  and  on  the  trustees  in  Canada  giving 
an  undertaking  that,  in  the  event  of  L.'s  death, 
they  wonld  not,  without  the  consent  of  the  court, 
appoint  a  new  tmstee  resident  out  of  the  juris- 
diction, the  order  asked  for  could  be  made.  (Be 
Freeman's  Settlement  Trusts.) 798 

Solicitor— Trust  to  receive  rents  and  manage  estate 
— Solioitor-tmstee  to  charge  costs — Salary. — 
Where  estates  were  devised  to  a  near  relative  and 
a  family  solicitor  until  B.  attained  the  age  of 
twenty-eight  years,  upon  a  trust  to  receive  the 
rents  and  manage  the  estate,  and  the  will  em- 
powered any  tmstee  being  a  solicitor  to  charge 
and  be  paid  for  all  business  done  by  him  as  a  soli- 
citor or  attorney  in  respect  of  such  estate,  and  a 
legacy  of  1001.  was  given  to  each  tmstee,  and  the 
trustees  managed  the  estate  oonsiating  of  iSOOO 
acres  partly  unlet  for  fifteen  years,  paying  them- 
selves a  salary  of  lOOi.  a  year  each  for  the  trouble 
of  snch  management,  amounting  in  all  to  30001. : 
on  originating  summons  on  behalf  of  the  tenant 
for  liie  and  infant  remainderman:  Held,  that 
such  payments  of  2001.  a  year  were  unauthorised 
by  the  will ;  the  trustees  might  at  any  time  have 
applied  to  the  conrt,  bnt  they  neglected  to  do  so. 
Hold  also,  that  it  was  not  a  case  to  follow  the 
course  adopted  by  Lord  Eldon  in  Manhall  v. 
Holloway  (2  Sw.  432),  where  an  inquiry  was 
directed  as  to  whether  any  and  what  sum  should 
be  allowed  to  the  trustees  for  their  trouble. 
Salary  disallowed ;  order  made  fot  pAymeat  into 
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oonrt  without  interest  within  nix  months.  No 
oostB.  (iieBediDgfield;Beding£eldv.  D'Eye.)pa9«  832 
Verting  order — Infant  heir-at-law — Service  on. — 
Where  real  estate  has  rested  in  the  infant  heir-at- 
law  of  the  last  anrriTing  trustee,  and  the 
benefimaries  petition  for  an  order  vesting   the 

ercperty  in  themselves,  the  infant  heir-at-law  must 
e  served  with  the  petition.    (i!«  Adams.)    337 

UNDUE  INFLUENCE. 
Sieter  of  mercy  and  superior  of  convent — Oifts  to 
eonvent — Abaenoe  of  independent  advice — Laches 
— Aoqnieseenoe.-^In  1867  we  plaintiff,  who  was  an 
nziinarried  lady  of  education,  aged  about  twenty- 
seven  years,  sought  as  a  confessor  N.,  a  olergynuui 
who  was  the  confessor  and  spiritual  director  of  a 
Church  of  En|;]and  sisterhood.  In  Jul^  1868,  on 
his  introduction,  she  became  an  associate  of  the 
sisterhood — that  is  to  say,  without  becoming  a 
number  of  the  body  or  residing  with  the  sisters, 
she  was  permitted  to  join  in  their  charitable  works. 
About  tois  time  she  promised  N.  to  bring  all  her 

gguperty  into  the  sisterhood^  and  consulted  with 
er  brother,  who  wss  a  hamster  and  one  of  the 
trustees  of  her  father's  will.  In  Jan.  1870  she  be- 
came a  poetnlant,  that  is,  a  member  of  the  lowest 
order  of  the  sisterhood.  This  did  not  prevent  her 
bom,  if  she  wished,  leaving  the  sisterhood.  While 
•  postulant  she  made  a  will  in  favour  of  the  sister- 
hood without  any  advice,  except  that  of  the 
solicitor  who  prepared  the  will,  to  whom  she  was 
intoodnced  by  N.  In  April  1870  she  became  a 
novice.  The  vows  then  taken  were  only  temporary, 
and  her  novitiate  only  involved  (by  the  rules)  a 
■aoiifice  (not  necessarily  in  favour  of  the  sister- 
hood) of  the  property  which  she  had  actually 
brought  with  her  into  the  convent.  In  Aug.  1871 
Um  plaintiff  was  admitted  a  full  member  of  the 
siatohood,  embracing  for  life  vows  which  enjoined 
CI)  poverty,  that  is,  denuding  herself  of  sJl  her 
present  and  future  property,  either  in  favour  of 
the  sisterhood  or  otherwise ;  (2)  obedience,  which 
included  reoognisiiig  the  voice  of  the  superior  as 
the  voice  of  God:  and  (3)  chastity.  She  also 
■greed  to  rules  which  were  in  furtherance  of  these 
obligations  and  also  forbade  communication  with 
externa  on  matters  relating  to  the  convent  or 
taking  advice  from  extems,  in  either  case  except 
1^  leave  of  the  superior.  The  plaintiif  remained 
a  sister  till  May  1879,  when  she  left  the  sisterhood 
and  joined  the  Church  of  Borne.  Whilst  a  sister, 
and  without  independent  advice,  she  made  gifts  of 
money  and  stock  (praoticaUy  all  her  present  avail- 
able property)  in  favour  of  the  sisterhood.  Shortly 
after  she  left  the  sisterhood  the  plaintiif  had  some 
convetsation  with  her  brother  about  her  money, 
and  with  a  Boman  Catholic  priest  (who  advised  her 
not  to  trouble  herself  about  it),  and  Cklso  with  a 
soUoitor,  whom  she  had  instructed  to  prepare  a 
fresh  win,  who  told  her  it  was  too  much  money  to 
leave  behind.  Letters  also  passed  between  her 
uid  8.,  the  superior  of  the  convent,  in  which,  up 
to  Apnl  1884,  althonj^  she  claimed  the  return  of 
her  wHI,  Ae  made  no  claim  to  the  subjeot-matter 
of  the  pfts.  In  Nov.  1884,  when  she  had  learnt 
that  another  sister  had  obtained  repayment  of  her 
money,  the  return  of  the  plaintifF's  property  was 
snmested.  In  March  1885  a  formiu  claim  was 
matu,  and  in  Aug.  1885  proceedings  were  com- 
menced against  S.  to  set  aside  the  gifts  and  obtain 
a  retom  of  the  property  on  the  ground  of  undue 
inllnanoe.  Kekewioh,  J.  held,  on  the  facts,  that 
before  taking  the  vows^  and  while  having  com- 
petent advice,  the  plaintiff  was  willing,  in  the 
axarcise  of  an  unrestrained  intention,  to  devote 
her  whole  property  to  the  oonvent ;  and  he  accord- 
ingly held  that  the  subsequent  transfer  of  property 
was  simply  a  ministorial  act  to  perfect  a  gift  which 
was  legaU^  incomplete,  and  did  not  throw  on  the 
defendant  the  onna  of  proving  that  the  plaintiff 
then  had  competent  and  independent  advice ;  but 
he  intimated  that  if  there  had  been  originally  undue 
influence  the  delay  of  the  plaintiff  would  not  have 
baned  her  claim  0)6  L.  T.  Bep.  N.  S.  184).  Held, 
on  appeal,  the  plaintiff  relinquiahing  her  right  to 
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all  the  property  except  such  as  remained  in  the 
hands  of  the  sisterhood  unapplied  for  the  purposes 
of  the  sisterhood  :  (1)  that  the  case  came  within 
the  principle  of  the  decisions  that,  where  there  is 
a  confidential  relation  between  the  donor  and 
donee  a  presumption  is  raised  that  the  donee  had 
influence  over  the  donor,  and  that  the  voluntu^ 
gift  will  be  set  aside  unless  it  is  proved  that,  in 
fact,  the  gift  was  a  result  of  a  free  exercise  of  the 
donor's  will ;  that  the  plaintiff  had  no  power  to 
obtain  independent  advice  ;  and  that  if  uiere  had 
not  been  delay  the  plaintiff  would  have  been 
entitled  to  recover  the  sums  remaining  in  the 
defendants'  hands,  with  the  income  thereof  as 
from  the  date  of  the  commencement  of  the  action. 
Held,  however,  (2)  b^  Lindley  and  Bowen,  L.JJ. 
(Cotton,  L.J.  dUtentierUe),  that  the  delay  and  the 
acts  of  the  plaintiff  subsequent  to  leaving  the 
sisterhood  amounted  to  a  confirmation  by  her  of 
the  voidable  gifts,  and,  therefore,  that  she  was 
not  entitled  to  recover  anything.  (Alloard  v. 
Skinner.)    .pa;«    61 

VENDOB  AND  PDBCHASEB. 
Condition  for  resoiasion — Validity  of  exercise — Juris- 
diction.—One  of  the  questions  for  decision  upon  a 
summons  taken  out  under  the  Vendor  and  Pur- 
chaser Act  1874,  a.  9,  was  as  to  whether  the  vendor 
had  properly  exercised  the  power  of  rescission  of 
the  connaot  given  to  him  under  the  ordinary  con- 
ditions for  rescission,  in  case  of  the  purohasei 
insisting  upon  an  objection  which  the  vendor  is 
unable  or  unwilling  to  remove.  It  was  objected 
that  such  question  affected  the  validity  of  the 
contract  itself,  and  could  not  be  decided  upon  a 
Bununona  under  sect.  9.  Held,  that,  as  the  ques- 
tion was  one  which  arose  out  of  the  contract  Itself, 
it  could  properly  be   raised  under  sect.  9.    (Be 

Jackson  and  Woodbume's  Contract.)     7C8 

Covenast  to  execute  "  disentailing  or  other  assur- 
ance " — Tenant  in  tail — Base  fee — Deed  to  enlarge 
into  fee  simple — Specific  performance — ^Fines  and 
Recoveries  Act  (8*4  Will.  4,  c.  74),  s.  47.— In  1871 
M.  L.  S.,  the  tenant  in  tail  in  remainder  of  a  certain 
farm,  of  which  his  father  M.  S.  was  tenant  for  life, 
executed  a  deed,  which  had  the  effect  of  con- 
verting his  estate  into  a  base  fee,  as  his  father 
refused  to  concur  in  it.    In  1874  M.  L.  8.  agreed 
with  B.  for  the  sale  to  him  of  the  farm,  but  M.  S. 
again  refused  to  concur,  and  B.  obtained  only  a 
base  fee  by  paying  off  certain  mortgages  from 
M.  L.  8.,  and  taking  a  conveyance  nom  them. 
^  a  deed  of    1875  M.  L.   S.   and  his  brother 
W.  P.  B.  S.  (who  was  interested  in  remainder),  as 
to  all  their  estates  and  intereste,  righto^  and  titles 
in  the  farm,  granted'the  same  to  B.  m  fee,  and 
jointly  and  severally  covenanted  with  B.  to  "  exe- 
cute every  such  disentailing  or  otiier  assurance, 
uid  to  do  every  such  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  premises 
to  the  use  of  fi.,  his  heirs  and  assigns,"  as  should 
be  reasonably  required.    On  the  death  of  M.  S., 
the  tenant  for  life,  B.  required  M.  L.  S.  to  execute  a 
disentailing  assurance,  so  as  to  enlarge  the  base  fee 
into  a  fee  simple,  and,  on  his  refusal,  brought  an 
action  for  the  specific  performanoe  of  the  covenant. 
Held,  that  sect.  47  <n  the  Fines  and  Becoveriea 
Act  did  not  apply,  and  that  the  court  had  juria- 
liotion  to  enforce  specific  performance  of  a  cove- 
nant to  execute  a  disentailing  deed.    Held,  there- 
fore, that  M.   L.   S.  must  execute  the  required 
deed  in  pursuance  of  the  express  terms  of  the 
covenant  in  the  deed  of  1875.    (Bankes  v.  Small.)  29S 
Failure  of    purohaser   to  complete — ^Forfeiture  of 
deposit — Want  of  title  in  vendor  afterwards  dis- 
covered— Action  for  return  of  deposit. — Plaintiff 
contracted,  in  Nov.  1882,  to  purchase  freeholds 
from  defendants,  subject  to  a  condition  that  his 
deiKMrit  money  should  be  forfeited  on  failure  of  the 
plaintiff   to   cany  out   the   contract.     Plaintiff 
accepted  the  title,  but  bein^  unable  to  find  the 
bahmce  of  his  purchase  money,  the  defendante 
determined  the  contract  and  forfeited  plaintiff's 
deposit.    In  Jan.  1885  defendants  contracted  for  a 
resale  of  the  property,  and  in  Jan.  1886  it  was  heUL^ 
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on  a  erammonB  nnder  the  Vendor  and  Pnrohaaer 
Act  1874,  that  the  defendants  had  no  title.  In 
Jnly  1886  plaintiff  brought  an  action  to  recover  his 
deposit,  on  the  ground  of  mntnal  mistake  and 
fauore  of  consideration.  Held,  that  plaintiff  was 
not  entitled  to  recover.    (Soper  v.  Arnold.)  ...page  147 

Marriage  settlement — Widower — Widow — Children 
of  hnsband  by  previous  marriage — Mortgage — 
Volunteers — 37  £liz.  o.  4. — By  a  marriage  settle- 
ment made  between  a  widower  and  widow,  and 
trustees,  the  widower  granted  to  the  trustees  all 
his  freeholds  in  trust  for  his  children  by  his  first 
wife.  The  widow  settled  her  personal  property 
on  herself.  The  widower  mortgaged  the  freenolda 
to  one  Cameron,  a  trustee  of  the  settlement. 
Cameron  then  sold  nnder  his  power  of  sale,  and 
at  the  auction  Wells  was  declared  the  highest 
bidder  for  part  of  the  property,  and  paid  a  deposit. 
One  of  the  conditions  of  sale  provided  that  the 
settlement  should  be  deemed  void  as  against  a 
mortgagee  or  purchaser,  and  no  objection  should 
be  made  thereto  by  any  purchaser  or  purchasers. 
Snbseqnently  to  the  sale  of  the  proper^,  Cameron 
disclauned  the  trusts  of  the  settlement.  On 
gammons  by  the  purchaser  to  rescind  the  oontract, 
on  the  ground  that  the  mortgagee  had  not  satis- 
faotoriljr  proved  his  title  as  against  the  children 
of  the  widower  under  the  settlement :  Held,  that, 
having  regard  to  the  decisions  in  Price  v.  Jenkint 
(36  L.  T.  Eep.  N.  S.  237  j  4  Ch.  Div.  483)  and 
Gale  V.  Oale  (36  L.  T.  Bep.  N.  S.  690;  6  Ch.  Div. 
144),  tiie  children  of  the  widower  by  his  first 
marriage  were  volunteers  as  against  the  mort- 
gagee, and  the  snmmone  mnst  be  dismissed  with 
costs.    (B«  Cameron  and  Wells's  Contract.) 645 

Sale  by  auction  —  Fraudulent  bidder  —  Innocent 
vendor— Specific  performance  —  Practice  —  Text- 
books.— The  plaintiffs  being  mortgagees  had  sold 
the  mortgaged  property  by  anotion  to  the  defen- 
dant^ and  Drought  an  action  against  him  for 
riific  performance.  The  defence  was,  that  one 
at  the  instigation  of  the  owner  of  the  eqnity 
of  redemption,  had  fraudulently  bid  without  any 
intention  of  purchasing,  and  solely  to  kee^  up  the 
bidcUngs.  Tne  plaintiffs  were  not  cognisant  of 
the  alleged  fraud.  Held,  assuming  the  fraud 
raoved,  that  it  was  no  defence  to  the  action. 
(tTnion  Bank  of  London  V.  Munster.)      877 

Sale  of  leaseholds  by  executor  within  twenty  yean 
of  deatii  of  testator — Debts. — A  testator  by  his 
will,  made  on  the  24th  March  1864,  bequeathed  all 
his  leasehold  premises  to  the  vendor  upon  trust 
to  pay  an  annuity  to  S.  L.  for  life,  and  gave  the 
rendue  to  the  vendor,  appointing  her  sole  exe- 
outrix.  Testator  died  on  the  2Sth  March  1867. 
On  the  16th  March  1887  the  vendor  agreed  to  sell 
the  leasehold  premises  to  the  purchaser,  the  price 
to  be  fixed  by  a  person  named,  the  purchase  to  be 
completed  seven  days  after  the  price  was  fixed. 
The  purchaser  made  a  requisition  asking  for  the 
oonoorrence  of  the  annuitant,  and,  in  view  of 
the  time  that  had  elapsed  since  testator's  deatii, 
proof  that  the  sale  was  for  the  purpose  of  pay- 
ment of  the  testator's  debts.  On  summons  on 
behsJf  of  the  purchaser :  Held,  that  the  rule  in 
TanmLeray-Willawne  and  Landau  (46  L.  T.  Be^. 
N.  S.  542),  that  it  was  reasonable  to  make  a  requi- 
sition asking  that  trustees  selling  real  estate 
nnder  a  power  in  a  will  for  the  payment  of  debts 
should  after  twenty  years  from  the  death  of  the 
testator  show  that  the  power  still  existed,  did  not 
apply  to  executors  semng  leaseholds  under  their 
general  power.  In  any  oase,  the  contract  was 
made  within  the  twenl?  years,  and  therefore  the 
rule  did  not  apply.    (Be  Whistier  and  Biohard- 

■on.) 77 

Speciflo  performance— Possession— Loss  of  rent- 
Damages  in  nature  of  compensation — ^Deteriora- 
tion of  property. — A  purchaser  at  an  auction 
signed  an  agreement  for  the  purohase  of  two 
houses,  possession  of  whioh  was  to  be  given  on  the 
dajr  fixed  for  oompletion.  The  houses  werede- 
■oribed  in  the  putienlan  as  "reoently  in  the 
ooonpation  of  F."  As  a&ot,  the  honses  were 
aotnaUy  in  the  ooonpation  of  F.,  and  the  vendor 


was  unable  to  give  possession  nntil  more  than  a 
month  after  the  day  fixed  for  completion,  when 
F.  was  ejected  by  the  sheriff,  llie  purchaser 
refused  to  complete  without  compensation  for  the 
loss  of  a  tenant  to  whom  he  had  let  one  of  the 
houses.  An  action  for  specific  performance 
having  been  brought  by  the  vendor,  the  purchaser 
counter-claimed  for  specific  performanoe  with 
damages  for  the  failure  to  give  possession,  and 
also  for  deterioration  of  the  property  by  the 
removal  of  fixtures.  Held,  that  we  purchaser 
was  entitied  to  the  amount  of  rent  lost  as  damages 
by  way  of  compensation,  and  also  to  damages  for 
deterioration.  (Boyal  Bristol  Permanent  Build- 
ing Sooiety  v.  Bomash.)      poj^e  179 

VOLUNTAEY  GIFT. 
Declaration  of  trust — Promissory  note — ^Intended 
transfer. — B.  signed  a  promissory  note  for  2001. 
payable  on  demand  to  £.  H.,  who  was  in  her 
service,  and  handed  the  noto  to  her  solicitor,  with 
verbal  directions  to  keep  it  till  B.'s  death,  and  pay 
the  amount  to  E.  H.  if  she  was  still  in  !B.'s 
service.  The  fact  that  the  note  had  been  given 
was  communicated  to  E.  H.,  who  was  engaged  to 
be  married,  and  she  was  indnced  to  postrone  her 
marriage  and  remain  in  B.'s  service.  B.  died, 
leaving  E.  H.  surviving,  still  in  her  service  and 
unmarried.  Held,  that  there  was  a  valid  declara- 
tion of  trust  in  favour  of  E.  H.,  and  the  note 
must  be  paid  out  of  B.'s  estate.  (Be  Bichards ; 
Shenstone  v.  Brook.)    240 

WATEB.' 
Pollution  of  stream— If uisance  arising  from  aots  of 
several  persons — Bemedy  against  one  of  the 
several  contributors  to  the  nuisance. — Where 
several  manufacturers,  having  their  works  upon  a 
stream,  cause  a  nuisance  to  ariparian  owner  below 
them  by  discharging  offensive  matter  into  the 
stream,  it  is  no  answer — in  an  action  for  nuisanoe 
brought  by  the  riparian  owner  against  one  of  those 
manufacturers — for  such  mannfaotarer  to  say  that 
the  share  he  contributed  to  the  nuisance  is  iidnite- 
simal  and  unappreoiable.  The  riparian  owner  is 
entitled  to  have  the  water  of  the  stream  sent  down 
to  him  in  its  original  pure  condition,  and  has  a 
right  to  take  the  mannfaotnrers  in  detail  and  pre- 
vent each  one  of  them  from  discharging  into  the 
stream  his  contribution  to  that  which  becomes  in 
the  aggregate  a  grievous  nuisance,  and  which 
causes  the  damage  complained  of.  (Blair  and 
Sumner  v.  Deakm.  Eden  and  Thwaitea  v. 
Deakin.)    588 

WATEBWOBES  CLAUSES  ACT  1847. 
Mines — Injury  to  pipes  of  a  water  company  by  sab- 
sidenoe — Non-deposit  of  map  of  pipes  and  under- 
ground works. — The  deposit  of  the  map  of  the 
district,  showing  the  situation  of  all  existing 
pipes,  prescribed  by  the  19th  and  20th  sections  <n 
the  Waterworks  Clauses  Act  1847,  is  a  condition 
precedent  to  the  right  to  recover  from  the  owner 
of  minerals  lyinp  under  the  pipes  for  damage 
caused  to  the  pipes  by  working  the  minerals. 
(The  South  Staffordshire  Waterworks  Company  v. 
Mason  and  Sons.) 116 

WILL. 

Absolnto  bequest — Secret  trust — ^Admissibility  of 
evidence  to  show  existence  of. — A  testator,  who 
died  in  Jan.  1885,  by  his  will  dated  in  Dec.  1884, 
bequeathed  unto  his  friends  A.  and  B.  the  sum  of 
SOOi.  free  of  legacy  duty  to  be  raised  and  be  paid 

.  out  of  his  pure  personalty  "  relying,  but  not  by 
way  of  trust,  upon  their  applying  the  said  sum  in 
or  towards  the  object  or  objeote  privately  oommn- 
nicated  to  them ' '  by  him.  The  executors  objected 
to  pay  over  the  bequest,  on  the  ground  that  there 
was  a  secret  trust,  and  that  such  trust  appeared 
to  be  an  illegal  one.  The  legatees  accordingly 
applied  to  the  court  to  order  payment  of  the 
legacy.  The  executors  tendered  afBdavite  to 
show  that  the  bequest  was  ap^«  trust.  ,Tb« 


igitized  by 


ip^«  trust.  ,Xju 

yTjOogle 
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legsteec    objeoted     that   the    oonrt    conld    not         I 
p>  beyond   the  terms   of  the   will.    Held  that 
the    evidence    waa    admissible.      (Re    Spencer's 
WiU.) paj«  519 

Beqneet — Fntnre  illegitimate  children  bom  in  the 
testator's  lifetime. — ^Where  a  testator  gave  the 
residne  of  his  estate  in  trust  for  his  four  natural 
children  (naming  them)  by  a  certain  woman 
(M.  E.  M.)  and  for  "  aU  and  every  other 
diildren  and  child  which  may  be  bom  of  the  said 
M.  £.  U.  previous  to  and  of  which  she  may  be 
pregnant  at  the  time  of  my  death,  to  be  divided 
equally  between  and  among  them,  share  and  share 
alike,'  three  other  ohildren-  who  were  bom  of 
U.  E.  H.  after  the  date  of  the  .will  but  before  the 
death  of  the  testator,  and  all  of  whom  were 
known  by  the  surname  of  the  testator,  were  held 
entitled  under  the  gift.    {Re  Hastie's  Trusts.)   ...  168 

Chanty — Bequest  of  capital  sum — Obligation  in 
natuie  of  a  trust. — A  capital  sum  was  bequeathed 
tothatmateee  of  the  Boyal  National  lifeboat  In- 
slilatum  on  condition  that  the  institution 
ahonld  oonstmot  and  keep  up  two  lifeboats.  Held, 
that  the  gift  was  a  gift  in  the  nature  of  a 
trust;  and  that  the  lifeboat  institution,  having 
accepted  the  trust,  waa  entitled  to  an  absolute 
transfer  of  the  fund.  (fi<  Bicbardson ;  Shuldham 
«.  The  Boyal  National  Lifeboat  Institution.)      ...     17 

Codicil — Other  testamentary  documents — Incorpora- 
tion.— Testatrix,  the  day  before  undergoing  an 
operation,  which  ended  fatally,  wrote  two  letters ; 
the  first,  which  was  addressed  to  a  personal  friend, 
grave  direotioni  as  to  certain  articles  of  plate  to 
whioh  the  testatrix  had  affixed  tiie  names  of 
various  donees,  and  the  second  to  her  executor. 
In  this  latter,  which  waa  duly  attested  as  a 
oodicil,  she  mentioned  having  written  the  first 
letter.  Held,  that  the  second  letter,  whioh  oon- 
Btitnted  a  valid  codicil,  incorporated  the  first 
letter,  and  that  the  first  letter  incorporated 
the  papers  therein  referred  to.  (Symes  v. 
Appelbe.) 599 

Construction— Absolute  gift  with  executory  gift 
over — ^Die  without  issue. — ^Testator  gave  all  nis 
proper^  to  hia  daughter,  and  if  she  should  die 
before  the  age  of  twenty-one,  and  at  any  time 
without  issue "  over.  The  daughter  attained 
twenty-onCj  married,  and  had  a  child.  Held,  that 
"without  issne  "  meant  "without  leaving  issue 
aliTe  at  the  time  of  her  death."    (Clay  v.  Coles.),.  682 

"Children"  — "Nephew"  — Illegitimacy.  —  A 

testator  describing  an  illegitimate  child  of  his 
sister  as  his  "nephew"  will  not  entitle  the 
"  nephew  "  to  share  in  a  subsequent  gift  of  residue 
to  the  "children"  of  the  testator's  sister.  (Be 
Hall;   Bramston  o.  Wightman) 42 

Discretion   of    ezecntora  —  Liquidation    of 

estate — Legacy  in  lien  of  commission — Practice 
—Consolidation  of  appeals. — An  executor's  dis- 
cretion u  limited  by  the  dui^  of  bringing  the 
assets  into  a  proper  state  of  investment  within 
a  reasonable  time  ;  and  the  onus  lies  on  him 
of  proving  that  he  acted  bona  fide,  and  exer- 
eisea  a_  reasonable  discretion.  No  rule  has 
been  laid  down  in  the  Cape  Colony  eqnivalent 
to  the  rule  adopted  by  the  Court  of  Chancery 
in  England,  that  a  year  should  be  taken  as 
the  ordinary  reasonable  time  within  which  an 
exeontor  should  realise  investments  which  it  is 
not  proper  to  retain;  but,  in  a  case  in  which 
six  months  after  the  death  of  the  testator  the 
majority  of  the  beneficiaries  oalled  upon  the  execu- 
tors to  do  as  soon  as  possible  the  duty  which  the 
law  laid  upon  them :  Held,  that  they  were  bound 
to  delay  no  longer,  and  were  answerable  for  loss 
occasioned  by  depreciation  in  the  value  of  the 
investments  after  that  date.  A  testator  bequeathed 
to  each  of  his  executors  SOOl.  by  way  of  commis- 
sion "  in  full  satisfaction  of  any  commission  or 
fees  to  whioh  theymay  be  entitled  nndertiiis  will." 
One  of  his  execute^  was  an  association  formed 
for  the  administration  of  estates.  Held,  that  the 
legacy  given  to  the  association  did  not  preclude 
charges  made  by  them  in  the  character  of  adminis- 


trators. It  is  the  dnty  of  an  execntor  to  licraidate 
the  estate  by  reducing  it  into  possession,  clear  of 
debt  and  other  outgoings,  free  for  enjoyment  by 
the  beneficiaries ;  but  it  is  no  part  of  his  dnty  to 
turn  the  whole  estate  into  money.  Held,  that  the 
association  were  not  justified,  as  executors,  in 
selling  to  themselves  such  part  of  the  assets  at 
they  desired  to  hold,  and  remaining  accountable 
only  for  the  price.  The  Judicial  Committee  will 
consolidate  appeals  at  any  stage  if  it  appears  to 
be  convenient  that  they  should  be  heard  together. 
(Hiddingh  v.  De  Villiers ;  Hiddingh  v.  Denyssen  ; 
Denyssenv. Hiddingh.) page  885 

Construction — Employee — Pull  salaries — Attesting 
witnesses. — The  will  of  U.  L.  Marcus,  executed 
in  1879,  contained  the  following  gift :  My  office 
and  warehouse  employ^,  such  as  clerks  andwork- 
men,  shall  have  to  receive  six  months'  full 
salaries."  Held,  that  the  persons  in  the  testator's 
employment  at  the  time  ot  his  death  took  eaoh  six 
months'  salary  at  the  rate  which  they  were  then 
receiving,  and  that "  fnll  salaries  "  meant  salaries 
free  from  all  incidental  deductions,  whether  from 
the  custom  of  trade  or  otherwise,  and  not  free 
of  legacy  duty.  One  of  the  rmployia  had  attested 
the  testator's  signature  to  the  will,  and  also  two 
codicils  which  confirmed  the  will,  but  did  not  refer 
to  the  gift  to  the  employ  A}  another  employ  tf  had 

'  attested  the  codicils,  but  not  the  will.  Meld,  that 
the  employ^  who  had  witnessed  the  will  and 
codicils  could  not  take  the  gift,  but  the  witness 
to  the  codicils  only  was  not  inoapacitated  from 
taking  under  the  will.  (Be  Marcus ;  Marcus  v. 
Marcus.)    890 

Gift  of  all  my  interest  —  Inheritance  —  Will 

made  before  1  Vict.  c.  26 — Contingent  interest. — 
A  testator  in  a  will  made  before  the  Wills  Act 
gave  and  bequeathed  "all  the  interest  of  m 
houses  and  cottages  situated  as  follows."  He 
then  proceeded  to  dispose  of  this  property,  whioh 
was  copyhold,  and,  after  giving  life  interests, 
oonolndisd  with  a  gilt  to  T.  S.  Held,  that  the 
words  "  all  my  intcoest "  at  the  commencement  of 
the  will  ran  tnrough  the  whole  will,  and  were  not 
in  the  nature  of  a  recital  merely,  and  that  T.  S. 
took  the  fee.  (Re  De  la  Hunt  and  Pennington's 
Contract.) 874 

Oift  of  income  of  legacies  for   maintenance 

and  edncation  of  legatees  —  Direction  to  pay 
legacies  at  twenty-one  —  Vested  or  contingent. 
— A  testatrix,  who  died  in  1867,  by  her  will,  dated 
in  1865,  devised  and  bequeathed  her  real  estate 
and  the  residue  of  her  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and  after  pay- 
ment of  her  debts,  &o.,  and  certain  legacies,  upon 
trust  to  divide  the  residue  of  the  income  of  ner 
personal  estate  and  the  rents  of  her  real  estate . 
until  sold  into  nine  equal  shares.  The  testatrix  dis- 
posed of  one  of  such  snares  in  the  following  manner : 
As  to  one  other  equal  ninth  part  or  share  of  such 
dividends,  rents,  and  interest,  upon  trust  to  pay  or 
apply  the  same  for  and  towards  the  maintoiance 
and  education  of  A.,  B.,  and  C. ;  and  as  and  when 
they  should  respectively  attain  the  ages  of  twenty- 
one  years,  n^n  trust  to  pav  them  in  equal  shares 
one  equal  ninth  part  or  snare  of  such  principal 
moneys,  and  the  dividends  and  interest  which 
might  accrue  due  thereon.  A.  died  in  the  lifetime 
of  the  testatrix.  B.  survived  the  testatrix  but 
died  under  the  age  of  twenty -one.  C.  survived  the 
testatrix  and  attained  the  age  of  twenty-one. 
Upon  the  question  whether  the  gift  to  B.  waa 
vested  or  contingent :  Held,  that  the  gift  waa 
contingent  and  not  vested ;  and  that,  therefore, 
the  share  of  B.  lapsed  by  reason  of  his  death 
nnder  the  age  of  twenty-one  years.  (Be  Martin ; 
Tnke  V.  QUbert.)    471 

Oift  to  class — Period  of  distribution — Aggregate 

fund — ^Income. — The  rule  that,  in  the  case  of  a 
bequest  of  an  aggregate  fund  to  ohildren  as  a  class 
payable  on  attaining  a  given  age  or  marriage,  the 
period  of  distribution  is  the  period  of  asoertain- 
ment  of  the  class,  so  as  to  exclude  children  ooming 
into  existence  after  that  period,  is  a  rule  whioE 
neither  on  principle  nor  authority  is  applicable  ipp 
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the  case  of  a  similar  bequest  of  income.  {Re 
Wenmoth's  Estate ;  Wenmoth  v.  Wenmoth.) . .  .page  709 

Obnstmotion — Intestacy — "Then,"  to  what  period  re- 
ferred.— Testator  bequeathed  his  residnarj  personal 
estate  apon  tnut  for  his  aunt  for  life,  and  from  and 
after  her  decease  for  all  the  children  of  hia  nncle, 
"  and  the  lawfnl  issne  of  snch  of  them  as  mar  be 
then  dead."  The  aunt  and  all  the  children  of  the 
testator's  uncle  died  in  the  testator's  lifetime,  but 
one  of  iDoh  children  died  after  the  tenant  for  life, 
leayinr  issne  who  sorriTed  the  testator.  Held, 
that  we  word  "then"  referred  to  the  death  of 
the  tenant  for  life,  and  not  to  the  period  of  dis- 
tribution, and  that  conseqnenily  there  was  an 
intestacy.    (Be  Uilne  ;  Grant  v.  Heysham.) 828 

Legacies  and  annuities  charged  on  real  estate — 

Derise  subject  to  charge— Bight  to  rents. — G.  A., 
who  died  in  1865,  by  his  will  deriged  all  his  real 
estates  to  his  son  B.,  gave  an  annuity  to  his  widow 
and  certain  legacies,  and  expressly  durged  the 
said  annnity  and  legacies  upon  the  real  estate 
devised  to  B.  B.  paid  portions  of  the  legacies 
and  some  instalments  of  the  annuity.    In  Deo. 

1880  B.  filed  a  petition  for  liquidation,  and  a 
resolntion  was  dmy  passed  that  his  affairs  should 
be  liquidated  by  arrangement,  and  on  the  27th  June 

1881  L.  was  appointed  trustee.  The  annuitant 
died  in  1882.  The  trustee  entered  into  possession 
of  the  real  estate,  and  received  rents  from  the  date 
of  his  appointment  till  the  property  was  sold. 
This  was  an  action  brought  by  the  legatees  and 
the  representatives  of  the  annuitants,  asking  for 
a  deduation  that  the  annuity  and  legacies  were 
charged  on  the  real  estate^  and  to  have  the  arrears 
of  the  annuity  and  unpaid  parts  of  the  le^facies 
nuaed  hj  sale  or  mortgage.  By  an  order  in  the 
said  action,  made  in  oluunbers  on  the  11th  July 
1887,  it  was  ordered  that  the  rents  in  the  trustee's 
hands  should,  after  payment  of  interest  on  prior 
ihonmbrances,  be  applied  in  piyment  of  the  unpaid 
parts  of  the  annmfy  and  lenioies.  This  was  a 
motion  to  discharge  such  order.  Held,  that  the 
annuitant  and  legatees,  though  having  a  charge 
on  the  land,  were  in  no  better  position  than  an 
equitable  mortgt^e,  and  were  bound  by  the 
well-known  principle  that  neither  a  legal  nor  an 
equitable  mortgagee  can  claim  any  account  of 
rents  received  by  the  mortgagor  in  possession. 
(Garfit  V.  Allen ;  Allen  V.  Longstaffe.)    848 

limitation    to    second,   third,    fourth,  fifth, 

and  all  and  every  other  sons  to  be  begotten — 
Claim  of  eldest  son. — Testator  devised  a  mansion- 
house  with  the  lands  and  hereditaments  thereto 
belonging  to  trustees  upon  trust  for  his  wife 
during  widowhood  and  then  to  his  second  son  for 
life,  with  remainder  to  the  first  and  other  sons  of 
such  second  son  in  tail  male,  with  similar  limita- 
tions in  remainder  to  the  "third,  fourth,  fifth, 
and  all  and  every  other  the  son  and  sons  of  his 
body  on  the  body  of  his  said  wife  to  be  begotten, 
bom,  or  in  ventre  ea  mire  at  the  time  of  his 
decease,"  with  remainder  to  his  daughters  as 
tenants  in  common  in  tail.  All  the  testator's  sons, 
except  the  eldest,  died  without  male  issue.  The 
eldest  son  now  claimed  the  mansion-house  under 
the  above  limitations.  Held,  that  though  an 
eldest  son  previonsly  passed  over  in  a  will  may 
take  under  the  words  "  other  son,"  if  from  the 
rest  of  the  will  no  contrary  intention  can  be 
gathered,  the  various  provisions  of  this  will 
showed  that  those  words  pointed  to  futurity,  and 
the  action  must  therefore  be  dismissed.  (Locke  v. 
Dunlop)     157 

"Property   at   my   bankers "  — Cash  balance 

— Securities  transferable  by  transfer  and  registra- 
tion.— ^A  testator,  who  was  a  domiciled  Bnglish- 
man,  spent  a  good  deal  of  his  time  in  Paris, 
where  he  kept  a  banking  account,  as  well  as  a  bank- 
ing aoooimt  in  London.  At  the  date  of  his  death 
he  had  standing  to  his  credit  in  the  Paris  bank 
about  4002.,  and  he  had  deposited  at  that  bank 
French  securities  in  the  shape  of  aetiont  au  porteur 
and  actions  nominattvet  in  a  French  railway  com- 
pany. The  dividends  of  both  were  collected  by 
the  Paris  bankers,  and  credited  to  the  testator's 


account.  By  his  will  the  testator  bequeathed  to 
certain  public  institutions  in  Paris,  his  "property 
at  B.'s  bank,"  in  Paris.  Held,  that,  under  the 
bequest,  the  balance  at  the  bank  passed,  but  not 
the  deposited  securities,  which  were  evidence  of 
tile  testator's  property  in  the  railway  company, 
but  not  "  property  "  at  the  bankers.  (B«  Prater's 
Estate ;  Desinge  V.  Beare.> page  SSO 

Construction — Specific  devise— Description  ofpro- 
perigr — "  Which  I  have  lately  purchased  " — Wills 
Act  (1  Vict.  c.  26),  8.  24.— By  a  codicil,  dated  the 
24th  Aug.  1867,  a  testator  devised  to  A.  in  fee  "  all 
those  three  freehold  cottages  and  premises  there- 
unto belon^ng,  situated  in  Exeter-street  afore- 
said, adjoining  the  Crown  and  Anchor  Inn,  which 
I  have  lately  purchased."  The  three  cottages 
answered  this  description  at  the  time.  In  1876  ue 
testator  became  possessed  of  a  piece  of  garden 
ground,  which  he  sabsequently  occupied  with  one 
of  the  three  cottages.  He  died  in  1883.  Held, 
that  the  devise  was  limited  by  the  descriptive 
words  "which  I  have  lately  pnrchaeed:"  and 
tiiat  the  garden  ground  did  not  pass  to  A.  by 
virtue  of  tiie  24th  section  of  the  Wills  Act.  (Cave 
V.Harris;  Harris  v.  Cave.) 768 

Costs  —  Plea  of  undue  influence  —  Intervention. — 
— In  a  probate  action,  in  which  the  will  waa 
upheld,  where  an  intervener  had  been  cited  by 
the  defenduits  to  appear,  and  was  charged  witn 
undue  influence,  the  Court,  in  granting  probate 
of  the  will,  condemned  the  defendants  in  the 
intervener's  costs  in  addition  to  those  of  the 
plaintiffs.  (Tennant  and  others  v.  Cross ;  Thorold 
intervening.)    378 

Devise  of  real  estate  to  sons  for  life,  and,  if  they 
marry  and  have  issue,  to  each  of  their  heirs— 
Conmtion — Charge  upon  real  estate  devised. — A 
testator  by  hia  will,  dated  in  1885,  appointed 
executors,  and  continued  as  follows :  "I  give  to 
my  two  sons  ...  all  my  real  and  personal 
property  ...  for  their  natural  life,  subject 
to  the  condition  of  paying"  the  legacies  therein 
mentioned.  "If  my  sons  marry  and  have  issne, 
I  give  to  each  of  their  heirs  their  father's  share, 
and  to  their  heirs  for  ever ;  if  there  is  no  male 
issue  with  either  of  my  two  sons,  and  there  is 
female  issue,  then  the  father's  share  shall  be 
divided  between  them  share  and  share  alike  as 
tenants  in  common,  and  to  their  heirs  for  ever. 
Should  either  of  my  sons  die  without  issue,  then 
such  son's  share  shall  go  to  my  other  son  and  to 
his  heirs  for  ever.  Should  both  of  my  sons  die 
witiiout  issue,  then  at  the  death  of  the  last  of 
them,  I  give  all  my  rei^  property  to  the  whole  of 
my  grandchildren  share  and  share  alike  as 
tenants  in  common,  and  to  their  heirs  for  ever." 
He  then  directed  that  his  two  sons  should  pay 
out  of  hia  real  property  any  payment  due  and 
owing  thereon.  Held,  that  the  two  sons  took  the 
real  estate  in  tail  male  and  the  personalty  abso- 
lutely, subject  to  the  conditions  mentioned  in  the 
will.    (i2e  Score  ;  Tolman  V.  Score) *   40 

Erasure  of  signatures  with  penknife — Lateral  cutting 
out— WiUs  Act  (1  Vict.  c.  26),  s.  20— Bevooation. 
— A  testatrix  duly  executed  a  will  and  kept  it  in 
her  own  custody.  After  her  death  it  was  fonnd  in 
her  repositories,  with  the  signatures  of  herself 
and  of  the  attesting  witnesses  scratched  out 
seemingly  with  a  knife.  Held,  that  this  miprht  be 
regarded  as  a  lateral  cutting  out,  and  that  it  oon- 
stitnted  a  revocation  within  the  terms  of  sect.  SO 
of  the  Wills  Act.  (In  the  Goods  of  Henrietta 
Morton,  deceased.)        501 

Evidence — Attesting  witnesses  —  Proof  of  hand- 
writing.— On  prooif  satisfactory  to  the  court  of  the 
handwriting  of  the  two  attesting  witnesses  to  a  will 
containing  a  due  attestation  clause  and  executed 
in  France  by  a  testatrix  domiciled  in  that  country ; 
and  upon  evidence  that  diligent  search  had  been 
made,  but  without  suooees,  for  the  two  attesting 
witnesses,  it  was  held  held  that  sofficient  proof 
had  been  given  that  the  requisite  formalities 
attending  the  due  execution  of  the  will  had  been 
complied  with.    (Baxendale  v.  De  Valmer.) 556 
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Kzeontion  —  Fnll  attestation  olaiue— Wills  Aot 
(1  Viat.  o.  26),  s.  9  —  FMsnmptioii  of  law — 
Omnia  pratumunlur  rite  et  tollemniter  eue  acta, 
tebntted  bj  parol  evideno«  of  attesting  witnesses 
— Intestacy. — ^Where  a  will  appeared  on  the  face 
of  it  to  have  been  doly  ezecnted  as  prescribed 
by  the  Wills  Aot,  and  the  attestation  olanse  was 
in  fnll  aooordanoe  with  seots.  9  and  10  of  that 
srtatnte,  the  Court,  neTertheless,  ^ve  efFeot  to 
the  parol  evidence  of  the  attesting  witnesses, 
▼aning  the  terms  of  the  attestation  olanse  they 
had  snbsoribed  to.  Held,  that  tiie  presnmption 
of  law.  Omnia  pnuumuntur  rite  et  eollemniter 
«Me  acta,  was  rebutted  by  their  evidence,  and 
that  the  will  had  not  been  duly  ezecnted,  and 
that  it  could  aot  be  admitted  to  probate.  (Olorer 
V.  Smith.) -pag*    W 

— ^Positian  of  testator's  mark — Intention  Bevooa- 
tian  —  Invalid  execntion  —  Befnsal  of  probate. 
—  A  testator,  paralysed  and  almost  speech- 
lass,  made  known  by  signs  to  his  medical  atten- 
dants, two  days  prior  to  his  death,  that  he  desired 
to  make  a  will.  They  interpreted,  mainly  by 
signs,  his  testamentary  wishes,  and  wrote  them 
on  a  card.  In  execntion  of  tnis  docnment  he 
made  two  crosses  aboat  the  middle  of  the  card, 
and  they  attested  this  execntion  byplaoing  their 
initials  on  the  back  of  the  card.  They  then  left 
the  room,  and,  after  an  interview  with  a  brother 
of  the  testator,  they  returned  and  told  the  tes- 
tator that  what  they  had  done  involved  them  in 
too  mnoh  responsibility,  and  that  the  card  mnst 
only  be  oonsidered  as  a  memorandom,  and  tiiey 
then  took  it  and  erased  their  initials  from  the 
baok  of  it  by  scribbling  over  them.  Testator 
■eemed  to  them  to  signify  aoqniescenoe  in  all  this. 
The  oard  was  then  pnt  in  a  bag  by  the  bedside, 
and  the  testator  showed  it  to  the  defendant,  in 
whose  favour  it  was  made,  when  she  came  to  see 
him  the  next  day,  saying  at  the  same  time,  "  It  is 
for  yon."  After  his  death  it  was  fonnd  in  the  bag 
by  the  bedside.  Held,  that  this  will  was  dnly 
attested,  and  that  what  took  place  sabseqnently 
to  the  execntion  did  not  amount  to  a  revocation. 
But  held,  that  the  position  of  the  marks  was  not 
•ooh  as  to  satisfy  the  provisions  of  the  Statute  of 
Wills  (1  Vict.  0.  26),  s.  9,  or  of  Lord  St.  Leonards' 
Aot  (IS  Yiot.  o.  84),  s.  1.  (Hargary  and  another 
V.  Sobinaon.)    881 

Forfeiture  clause  —  Bankruptcy  —  Annulment. — A 
testator  gave  his  residuary  real  and  personal 
estate  to  trustees  upon  trust,  to  pay  one-third  of 
the  rents  and  proceeds  to  his  son  until  he  should 
die  or  become  bankrupt,  or  assign,  charge,  or 
incumber,  or  attempt  to  assign,  charge,  or  in- 
cumber the  same  or  any  part  thereof,  or  do  some- 
thing whereby  the  same  or  some  part  thereof 
would  by  operation  of  law  or  otherwise  if  belong- 
ing absolutely  to  him  become  vested  in,  or  pay- 
able to,  some  other  person  or  persons,  with  a  gift 
over  on  the  failure  or  determination  of  the  imst. 
Shortly  before  the  death  of  the  testator  insolvency 

Sroceedings  were  instituted  against  the  son  in 
Celbonme  where  he  was  living,  and  trustees  of 
his  estate  were  appointed,  who  gave  notice  to  the 
trustees  of  the  testator's  wiU  to  pay  over  to  them 
any  sums  in  their  hands  to  which  the  bankrupt 
was  entitled.  The  insolvency  proceedings  were 
very  shortly  afterwards  annulled,  and  it  appeared 
that  the  insolvency  trustees  had  not  received  any- 
thing from  the  trustees  of  the  will.  Held,  that, 
notwithstanding  the  annulment  of  the  insolvency 
proceedings,  the  clause  of  forfeiture  had  taken 
elfeot.  (Be  Francis  Broughton,  deceased ;  Peat  v. 
Bronghton.)     8 

Oift  of  rents  and  income  -Life  or  absolute  interest 
— Contrary  intention — DifTerenoe  between  rule  of 
oonstmction  and  rule  of  law. — Testator,  by  his 
will  made  in  March  1881,  gave  a  legacy  of  1002.  to 
hia  wife  for  her  present  wants  and  for  housekeep- 
ing expenses,  and  appointed  her  sole  executrix. 
And  he  gave,  devised^  and  bequeathed  the  rents 
and  income  of  all  his  freehold,  copyhold,  and 
leasehold  properties  at  New  Bamet,  and  all  the 
zenia  and  profits  of  his  leasehold  houses  in  Gor- 


don-road, Peokham,  to  hia  wife.  He  also  directed 
that  she  should  be  entitled  to  all  other  the  income 
of  his  estate  and  effects,  real  or  personal,  and  that 
any  moneys  which  might  be  in  lus  house  or  in  the 
hands  of  uis  said  wife  mi^ht  be  invested  in  her 
name  in  consols,  and  the  interest  to  arise  there- 
from might  be  retained  or  received  by  his  said 
wife  as  part  of  his  said  income.  He  desired  that 
his  wife  should  be  at  liberty  out  of  the  proceeds 
of  his  surplus  residuary  estate  to  erect  any  monu- 
ment to  his  memory  which  she  might  please,  not 
exceeding  the  sum  of  300{.  He  also  gave  and 
bequeathed  to  his  wife  all  his  household  tnmiture, 
goods  and  effects  in  his  house,  and  desired  that 
she  shonld  have  the  free  use  and  occupation  of  his 
dwelling-house  at  Elmsleigh,  and  directed  that  an 
inventory  of  snoh  furniture  and  effects  should  be 
made.  Kay,  J.  held,  that  there  was  no  indication 
sufficiently  clear  to  show  that  the  widow  took  only 
a  life  interest,  and  therefore  that  she  took  an  ab- 
solnte  interest  in  all  the  property :  (56  L.  T.  Bep. 
N.  S.  278.)  Held,  on  appeal,  (1)  that  there  is  a 
well-settied  rule  that  a  gift  of  mcome  carries  the 
corpus  unless  there  are  in  the  will  snfSoient  words 
to  cut  down  tiie  gift  to  a  life  interest  only;  (2) 
that  the  rule  is  merely  one  of  construction,  to  be 
read  only  with  reference  to  other  parts  of  the  will, 
and  applicable  only  when  the  testator  has  himself 
given  no  role  for  reading  his  will ;  (S)  that  there 
being  nothing  to  cut  down  che  gift  of  the  proper^ 
at  New  Barnet  and  Peokham  and  the  furniture, 
the  widow  was  absolutely  entitled  to  those  pro- 
perties ;  (4)  that  there  was  sufficient  in  the  will 
to  cut  down  tiie  gift  of  the  Elmsleigh  property 
and  the  residuary  real  and  personalproperty  to  a 
life  interest  only.  The  decision  of  Eay,  J.  varied. 
A  rule  of  oonstmction  is  one  which  points  out 
what  a  court  shall  do  in  the  absence  of  express  or 
implied  intention.  A  rule  of  law  is  one  which 
takes  effect  when  certain  conditions  are  found, 
although  a  testator  may  have  indicated  an  inten- 
tion to  the  contrary.  (ii«  Coward ;  Coward  v. 
Larkman.)        page  285 

Legacy— Alteration— Qlegibility  of  original  word— 
Beasonable  certainty" — Probate. — A  testatrix 
duly  executed  a  holograph  will,  which,  after  her 
decease,  was  found  with  the  word  '*  one  "  written 
in  the  place  of  another  word.  There  was  no 
evidence  to  show  when  the  'alteration  was  made. 
The  original  word  was  qnite  illegible.  Held,  that 
it  was  the  duty  of  the  conrt  to  decide  what  the 
obliterated  word  was,  if,  from  the  evidence,  it  was 
able  to  so  do  with  "  reasonable  certainty,  and  in 
thateventtoadmitthe  willto  probate  withtheword 
so  decided  upon  in  place  of  the  word  substituted 
for  it  by  the  testatrix.  (Jeffery  v.  The  Cancer 
Hospital.) 600 

Specific  or  general — ^Ademption — Uncertainty 

—  Gift  of  shares  in  unlimited  banking  com- 
pany— Subsequent  conversion  into  limited  com- 
Sany.— A  testator,  who  died  in  1887.  by  his  wiU, 
ated  in  1882,  beqneatbed  "fifty  shares  in  the 
York  Union  Banking  Company  '  to  his  trustees 
upon  certain  trusts,  and  bequeathed  his  residuary 
estate  to  the  trustees  upon  certain  other  trusts. 
At  the  date  of  his  will  the  testator  was  the  holder 
of  seventy  shares  in  the  banking  company  of  the 
nominal  value  of  lOOI.  each,  on  whioh  25(.  per 
share  had  been  paid  up.  The  banking  company 
was  at  that  date  an  unlimited  company,  it  having 
been  registered  and  incorporated,  under  the  Com- 

ganies  Act  1862,  as  a  company  with  unlimited 
ability  in  1874.  The  company  was  originally 
governed  by  a  deed  of  settlement,  and  was  esta- 
blished under  7  Geo.  4,  c.  46.  In  1883  the  company 
was  converted  into  a  limited  company  under  the 
Companies  Acts  1862  to  1880,  and  each  1001.  share 
was  then  converted  into  two  shates  of  SOi.,  of 
which  12i.  10a.  was  considered  to  be  fully  paid  up, 
and  the  nominal  vslue  of  each  of  such  SOi. 
shares  was  increased  to  601.  The  company  at  the 
request  of  the  testator  allotted  to  him  140  of  the 
new  shares  of  the  nominal  value  of  60i.  each.  At 
the  date  of  the  testator's  death  he  held  171  shares 
in  the  company,  wUoh  number  ino)n4ed  the  140 
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oonverted  ehares.  An  originating  snmmona  was 
taken  ont,  on  behalf  of  the  tragtees,  asking 
whether  tne  beqnegt  of  fifty  shares  in  the  company 
applied  only  to  fifty  of  the  shares  in  snoh  oompany 
held  by  the  testator  at  the  time  of  his  deatn,  or 
how  and  in  respect  of  what  number  of  such  shares 
the  beqnest  operated.  Held,  that  the  shares  in 
the  unlimited  oom]>any,  being  entirely  different 
from  the  shares  in  uie  limited  company,  the 
bequest,  if  speoifio,  was  adeemed,  and  if  general 
(whiob  appeared  to  the  court  to  be  the  case)  failed, 
becanse  it  had  become,  by  cironmstances  of  which 
the  testator  was  aware,  impossible  to  determine 
what  amonnt  of  money  onght  to  be  paid  to  the 
person  claiming  to  be  entitled  under  we  beqnest. 

(£e  Gray ;  Dresser  ti.  (}ray.)      page  132 

Life  interest — ^Forfeiture — Felony  —  Ant  to  abolish 
Forfeitures  for  Treason  and  Felony  1870. — A 
testatrix,  by  her  will,  dated  in  July  1869,  de- 
Tised  and  bequeathed  all  her  real  and  personal 
esate  to  T.  K.  in  trust  for  her  sister  JH.  C.  for 
life,  and  after  her  decease  upon  trust  to  pay  to 
ra  permit  H.  C.  D.  to  receive  the  interest  for  his 
life,  but  if  he  should  become  bankrupt,  or  publicly 
insolTent,  or  should  compound  with  lug  creditors, 
or  should  assign  or  incumber  his  interest  under 
the  trust,  or  any  part  thereof,  or  should  otherwise 
by  his  own  act,  or  by  operation  of  law,  be  deprived 
of  the  absolute  personal  enjoyment  of  the  same 
interest,  or  any  part  thereof,  then,  and  in  either 
of  such  cases,  the  trust  in  favour  of  H.  C.  D. 
should  be  void,  and  T.  E.  should  thenceforth  apply 
the  interest  for  the  maintenance,  education,  and 
support  of  the  children  of  H.  C.  D.  The  testatrix 
died  in  1871,  and  M.  C.  died  in  1881.  In  July 
1878  H.  C.  D.  was  convicted  of  felony,  and  sen- 
tenced to  ten  vears'  penal  servitude.  Before  the 
expiration  of  nis  sentence  he  obtained  a  ticket-of- 
leave,  and  commenced  this  action  for  the  adminis- 
tration of  the  estate  of  testatrix,  and  claimed  the 
arrears  of  interest.  Held,  that,  under  sect.  30  of 
the  Act  38  &  31  Vict.  c.  23,  he  could  commence 
the  action.  Held,  also,  that  he  had  not  been 
deprived  of  the  actual  enjoyment  of  the  life  in- 
terest by  any  operation  of  law  ;  and  that  he  was 
entitled  to  all  arrears  of  interest.     (B«  Dash; 

Darleyv.  King;  King  V.  Darley.)    219 

Married  woman— Only  realty  disposed  of— Execu- 
tors appointed  —  Personalty  consisting  of  cash, 
and  rents  due  and  accruing  due  at  date  of  death 
—Married  Women's  Property  Act  1882  (45  &  46 
Vict.  c.  7^— Limited  grant  of  probate.— Testatrix, 
a  married  woman,  acquired  real  estate  under  a 
deed  bearing  date  subsequent  to  the  coming  into 
OMration  of  the  Married  Women's  Property  Act 
1882.  She  made  a  will,  devising  the  realty,  and 
appointing  executors.  Her  personal  estate  con- 
sisted of  a  small  sum  in  the  savings  bank,  and  of 
rents  due  and  accruing,  but  not  paid  at  the  date 
of  her  decease.  Held,  that  lie  executors  were 
entitled  to  a  limited  grant  of  probate.    (In  the 

Goods  of  Cubbon.) 87 

Mutilation — fie  vocation  of  appointment  of  executors 
— Bare  trustees — Executors  according  to  the 
tenonr — Grant  of  administration  with  the  will 
annexed  to  sole  beneficiary. — A  testator  duly 
executed  his  will  by  which  he  gave  the  usual 
directions  as  to  the  payment  of  debts,  &o.,  and 
appointed  two  executors.  The  same  two  persons 
were  also  appointed  trustees,  and  they  were 
directed  to  hold  the  property  upon  certain  trusts 
for  the  benefit  of  the  testator's  wife  and  the  only 
son  of  the  marriage.  The  wife  predeceased  the 
testator,  and  the  son  became  absolutely  entitled  to 
the  whole  of  the  property.  After  the  testator's 
death  his  will  was  found  in  a  mutilated  con- 
dition, the  part  relating  to  the  appointment  of 
executors  and  to  a  legacy  to  one  of  them,  C,  being 
cut  out.  There  was  evidence  of  some  depute 
having  arisen  between  C.  and  the  testator,  and  of 
the  deceased  having  told  a  friend  that  he  had 
"  out  that  rascal  C.  out  of  the  will."  Held,  that 
the  mutilation  of  the  will  revoked  the  appoint- 
ment of  executors ;  that  the  trustees  were  bare 
trustees  merely,  and  not  executors  according  to 


the  tenonr ;  and,  that  the  son  was  entitled  to  a 
grKot  of  administration,  with  the  will  annexed. 
Un  the  Goods  of  Maley,  otherwise  Martin.)  ...pagt  500 
Position  of  signature — Codicil  executed  on  margin 
of  will— Foot  or  end— Wills  Act  (1  Vict.  c.  26),  s.  9 
—Wills  Act  Amendment  Act  (15  Viot.  c.  24),  s.  1. 
— A  will,  written  on  the  first  side  of  a  sheet  of 
foolscap  paper,  was  prepared  by  a  soUoitor  and 
duly  executed  and  attested.  The  testator,  shortly 
before  his  death,  desiring  to  make  some  alteration 
in  the  disposition  of  his  property,  sent  for  a  neigh- 
bour, who  wrote  on  the  third  page  of  the  foolscap 
a  codicil,  preceded  by  the  words :  "  The  following 
alterations  having  been  first  made,"  the  codicil 
ending  with  a  proper  attestation  clause.  The 
testator's  mark  and  the  signatures  of  the  attesting 
witnesses  were,  however,  not  written  at  the  foot 
of  the  attestation  clause,  but  opposite  the  body  of 
the  will,  on  the  margin  of  tne  first  page,  the 
person  who  wrote  out  the  codicil  being  under  the 
impression  that  a  codicil  was  an  alteration  of  the 
wiU,  and  that  all  alterations  in  a  will  must  be 
signed  and  attested  in  the  margin  thereof.  Held, 
that  the  codicil  was  not  duly  executed,  and  that 
it  oonld  not  be  admitted  to  probate.     (In  the 

Goods  of  Benjamin  Hughes,  deceased.) tf5 

Practice — Motion  for  new  trial — Misdirection — Par- 
ticulars on.itted  from  notice  of  motion — Adjourn- 
ment refused — Delusions— Testamentary  capacity. 
— ^Tfae  grounds  on  which  misdirection  is  alleged 
should  be  set  forth  in  the  notice  of  motion  for  a 
new  trial,  as  required  by  Order  XXXIX.,  r.  3, 
which  applies  to  motions  in  the  Probate,  Divorce, 
and  Admiralty  Division,  as  well  as  in  the  Queen's 
Bench  Division.  On  Uie  question  of  delusiona 
and  eccentricities,  and  of  what  nature  they  must 
be  in  order  to  invalidate  a  will.  Bank*  v.  Oood- 
fellow  (22  L.  T.  Sep.  N.  S.  813 ;  L.  Sep.  S  Q.  B. 

549)  followed.    (Murfett  c.  Smith.) 486 

Will  of  married  woman — General  grant- 
Married  Women's  Property  Act  1882.— The  prac- 
tice of  inserting  a  limitation  in  a  probate  of  a 
married  woman's  will  will  no  longer  be  followed, 
and  a  general  form  of  grant  will  henceforth  be 
adopted.  (In  the  Goods  of  Amelia  Price,  deceased.)  497 
Probate — Draft  wills  and  duly  executed  codicil — 
So  evidence  of  execution  of  any  will — ^Proof  of 
due  execution  of  codicil  —  Bevooation  —  Wills 
Act  (1  Viot.  c.  26),  8.  20  —  Probate  of  codicil 
alone.  —  On  the  death  of  a  testatrix,  the 
only  testamentary  doucments  found  were  two 
drafts  of  wills,  and  a  duly  executed  codicil.  "The 
codicil  was  proved  in  evidence  to  have  been  duly 
executed,  but  as  to  the  execution  or  revocation  A 
any  will,  there  was  no  evidence  whatever.  Held, 
that  the  due  execution  of  the  oodioil  having  been 
proved,  and  there  bein^  no  evidence  of  revocation, 
it  must — notwithstanding  that  from  its  language 
it  was  difficult  to  construe  it  in  the  absence  of 
and  apart  from  the  will  upon  which  it  was  made 
dei>endent — be  admitted  to  probate  as  a  substan- 
tive testamentary  document.  (Gardiner  ti.  Court- 
hope.) 280 

— —  ffeir-at-law  represented — ^Widow  interested  in 
intestacy  a  lunatic — Citation  to  see  proceedings 
— Practice.  —  In  a  probate  suit,  the  testator's- 
widow  and  brother  were  the  persons  interested 
in  an  intestacy.  The  widow  was  a  confirmed 
lunatic,  confined  in  an  asylum  in  Australia,  The 
heir-at-law  had  appeared,  and  was  a  party  to  the 
suit.  The  Court  refused,  under  the  circumstances, 
to  order  the  widow  to  be  cited.  (Ward  v.  Huckle.)  495 
Bevooation — Attesting  witness — Disappearance  of — 
Evidence  as  to  execution — Affidavit  of  attesting 
witnesses  made  for  purposeBofpro)»te— Admissi- 
bility—B.  S.  C,  Order  XXXVU.,  r.  1.— In  a  suit 
for  revocation  of  the  probate  of  a  will  on  the 
grounds  of  the  testator's  incapacity  and  undue 
exeoution.one  of  theattesting  witnesses  was  called, 
who  could  not  recollect  very  dearly  what  took 
place,  but  said  that  the  testator  did  not  put  his 
mark  to  the  will  or  acknowledge  it  in  any  way  in 
his  presence.  Evidence  was  adduced  to  show  that 
the  other  attesting  witness  had  not  been  heard  of 
sinoe  the  year  f ollowiiur  the  Bisnt  of  protiate  of 
:)igitized  by  V^jv 
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the  will,  and  tluit  notwitfagiandin^  erery  effort  to 
ttaoe  him  he  had  nnt  been  fonnd.  The  Court 
aOoved  the  affidavit  made  by  him  abont  eight 
years  before,  for  the  purpose  of  obtaining  probate 
of  the  will  in  the  disfariot  regist^,  to  be  read  as 
eridence   in    support  of  the  will.     (Oomall  v. 

Uaaon.)     page  601 

Separate  estate — Bestraint  on  anticipation— vPfty- 
ment  to  married  woman  nnder  order  of  the  ooort 
M)rder  reversed  on  appeal — Lien  on  separate 
estate— Liability  of  married  woman  not  arising 
from  Gontraot. — A  female  infant  was  entitled 
nnder  a  will  to  a  shore  of  residuary  property  on 
attaining  the  age  of  twenty-one  yean.  She 
marriedoefore  attaining  that  age,  and  before  the 
Harried  Women's  Property  Act  1882  came  into 
operation.  On  her  marriage,  a  settlement  of  her 
property,  which  waa  not  sanctioned  under  the 
Infants'  Settlement  Act,  was  ezecnted,  under 
which  she  took  a  first  life  interest,  with  restraint 


on  anticipation.  After  she  became  of  age,  the 
share  was  paid  to  her  under  an  order  of  the  court, 
bnt  the  Court  of  Appeal  reversed  the  order  on  the 
ground  that  the  fund  was  bound  by  the  settle- 
ment, and  declared  she  was  liable  to  refund 
what  she  had  received.  She  could  only  refund  a 
part,  as  she  had  spent  the  remainder.  It  after- 
wards appeared  that  the  trustees  of  the  will  had 
certain  arrears  of  income  in  hand.  Held,  that  so 
much  of  the  income  as  accrued  before  the  married 
woman  attained  twenty-one  formed  part  of  the 
oapital  of  the  settlement;  that  so  much  aa 
aoomed  between  the  date  she  attained  twenty- 
one  and  the  date  of  the  order  of  the  Court  of 
Appeal  must  be  retained  in  part  satisfaction  of 
the  sum  she  could  not  refund ;  that  so  much  as 
represented  income  acorned  since  the  date  of  the 
order  was  protected  by  the  restraint  on  anticipa- 
tion, and  must  be  paid  to  her.  (Re  Dixon ;  Dixon 
V.  Smith.) P<V 
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(Before  the  £akl  of  Selbobnb,  Lords  Hbhschbll 

and  Macnaohixh.) 

Dsmmovo  v.  Yav  Ihgeh.  (a) 

AFFBAL  TKOK  THE   COrBT  OF  APPEAL  IS  ENQLAND. 

Safe  cf  goodt — SdU  by  sample — Implied  toarranty 

<^meircAanlaMe  gudltiy — Latent  d^ect — Qaaliiy. 

Upon  a  eale  of  goodt  by  sample,  "  quality  "  to  be 
eqtuH  to  certain  samplei  fwraiahedoy  the  vendor* 
to  the  purdKuer,  the  word  "quality  "  mutt  be 
rettritied  to  thote  qaaliiiee  which  are  patent  or 
dieeoverahlefromsueh  examination  and  inepeetion 
of  fke  lamplet  at,  under  the  eireamttanoei,  the 
pmrduuer  might  reasonably  be  expected  to  make ; 
and  it  earmot  ba  extended  to  latent  defeelt,  ren- 
dering the  article  unmerehaniablefor  thepwrpote* 
for  which  the  order  wot  given,  of  which  tttch 
tseammaiion  and  impeetion  would  give  ihe 
pwrehttterpractieally  no  notice. 

Judgment  of  the  court  below  affirmed. 

This  -was  an  appeal  from  a  jndginent  of  the  Court 
of  Appeal  (Brett,  M.B.  and  Fry,  L.J.)  affirming  a 
jadcment  of  Day,  J.  in  an  action  tried  before  bim 
witnont  a  jnry. 

It  appeared  that  the  appellants  were  worsted 
cloth  manufacturers  at  Bradford,  and  that  the 
respondents  were  woollen  merchants  in  the  United 
States  and  at  Huddersfield,  haying  a  considerable 
trade  with  America.  In  the  early  part  of  1883 
the  respondents  ordered  from  the  appellants  a 
qnantitj  of  material  known  as  "  corkscrew  worsted 
coatings  "  for  the  American  market,  which  was 
dnlf  supplied  to  them,  and  was  sent  by  them  to 
America,  but  it  was  subsequently  returned  upon 
their  hands  as  unfit  to  make  up  into  articles  of 
clothing,  on  the  ground  that  it  had  the  defect 
technically  known  as  "slipping,"  and  that  the 
colour  was  not  fast.  The  appellants  having 
brought  an  action  for  the  price  of  the  goods,  the 
respondents  set  up  a  counter-claim  for  damages 

(a)  Baportad  by  C.  E.  HALSm,  Eaq.,  Buiiil«r-»t-L»w. 
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in  respect  of  breach  of  warranty.  It  was  held  by 
Day,  J.,  and  by  the  Court  of  Appeal,  that  there 
had  been  a  warranty  that  the  oeatings  were  mer* 
chantable  for  the  pnrpoee  for  which  they  were 
supplied,  that  this  warrantT  had  not  been  complied 
with,  that  the  coatings  had  not  been  sold  by 
sample  in  the  ordinary  sense  of  the  words,  but 
that  a  sample  had  been  used  in  respect  of  certain 
matters  only,  and  the  warranty  of  merchantabl«- 
ness  as  to  other  matters  was  not  excluded,  that 
the  defects  in  the  coatings  were  latent,  and  that 
the  coatings  had  not  been  dyed  according  to 
contract. 

The  AOomeu-aeneral  (Sir  B.  Webster,  Q.C.)  and 
Latte  appeared  for  the  appellants,  and  argned  that 
the  question  arose  entirely  upon  the  counter-claim, 
which  involved  the  question  of  the  liability  of  a 
manufacturer  upon  the  sale  of  g^oods  when  the 
goods  supplied  m  him  did  in  fact  correspond  with 
the  sample  by  which  they  were  sold.  The  defeot 
complained  of  in  this  case  as  making  the  goods 
unmerchantable  was  characteristic  of  the  cloth 
and  not  latent ;  it  existed  in  the  sample,  and  was 
a  necessary  qualitv  of  cloth  woven  as  this  was,  in 
accordance  with  the  contract,  i.e.,  a  "  corkscrew  " 
woven  cloth,  which  is  a  cloth  so  woven  that  the 
warp  is  visible  on  both  sides.  The  vendor,  having 
supplied  the  article  contracted  for,  is  not  liable  il 
it  proves  unfit  for  the  purpose  for  which  it  was 
purchased.  [The  argument  turned  to  a  great 
extent  on  the  evidence  as  to  the  contract  between 
the  parties  and  as  to  the  quality  of  the  cloth.] 

Waddy,  Q.C.,  Tindal  Athinton,  Q.C.,  and 
Wilberforce,  for  the  respondents,  supported  the 
judgment  of  the  Court  oi  Appeal. 

At  the  conclusion  of  the  arguments  their  Lord* 
ships  took  time  to  consider  their  judgment. 

April  1.— Their  Lordships  gave  judgment  Ms 
follows : — 

The  Earl  of  Selbobne — My  Lords  :  It  does  no4< 
appear  to  me  to  be  necessary,  for  the  decision  o£ 
this  case,  to  consider  whether  the  ground  on 
which  the  findings  of  Day,  J.  on  the  principal 
questions  in  it  were  affirmed  by  t^e  Court  of 
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Appeal  is  one  on  which  it  would  have  been  eatia- 
factory  to  rest  your  Lordships'  jodgmeut;  because 
I  belieT«  that,  after  fall  argument,  and  alter  con- 
sidaring  the  e^eet  of  all  the  material  parts  of  the 
evidence,  your  Lordships  are  of  opinion  that  those 
findings  are  substantially  right.  The  respondents, 
in  July  1883,  ordered  from  the  appellants,  who 
are  worsted  cloth  manufacturers  at  Bradford, 
certain  goods,  described  in  the  contracts  as 
"  mixed  worsted  coatingB,"  which  were  to  be,  in 
"  quality  and  weight,"  equal  to  certain  numbered 
samples  which  the  appellants  had  previously  fur- 
nished to  the  respondents.  The  goods  were  of  a 
class  well  known  in  the  trade  under  the  denomi- 
nation of  "corkscrew  twills."  They  were  delivered 
to  the  respondents,  whose  object  (known  to  the 
appellants)  was  to  sell  &em  to  clothiers  or  tailari 
in  the  United  States  of  America.  All,  or  a  great 
part  of  them,  were,  in  fact,  disposed  of  to  varkms 
customers  of  the  respondents  in  the  United 
States;  but  they  were  returned   upon  the  re- 

rndents'  hands  as  not  suitable  for  the  purposes 
that  trade.  They  were  afterwards  sold  b^ 
anction  at  a  loss;  and  the  counter-claim  in  this 
action  was  brought  by  the  respondents  to  recover 
damages  against  the  appellants,  on  the  ground 
that  the  goods  were  not  merchantable,  as  they 
onght  to  D&v*  been.  The  goods  were,  in  point  of 
bet,  made  exactly  in  the  same  manner  as  the 
samples ;  and  the  drfect  alleged  to  exist  in  them 
— ris.,  that  of  "  slipperiiiess  (or  want  of  saefa 
oohesion  in  the  texture  of  the  tAoih,  between  the 
warp  and  weft,  as  was  requisite  to  prevent  them 
bam  giving  wav  nnder  the  strain  of  ordinary 
w«ar  when  maae  'ap  into  ooats  in  the  usual 
manner)— existed  equally  in  those  samples.  The 
defence  was,  in  substanoe,  that  the  gxxxis  were 
exactly  what  had  been  ordered ;  that  there  was  no 
implied  warranty  that  they  should  be  merchantable 
for  any  purpose  for  whicn  goods  of  suc^  a  make 
and  texture  would  not  be  fit ;  that  goods  of 
that  particular  make  and  texture  were  not  wholly 
unsaleable,  or  incapable  of  being  made  up  (if  the 
tailor  did  his  work  in  a  manner  suitable  to  their 
quality)  into  ooats  which  might  endure  reasonable 
wear ;  that  the  defect,  such  as  it  was,  was  one  of 
degree  only,  and  was  so  far  patent  that,  by  such 
examination  of  the  sample  as  the  manufacturer 
had  a  right,  under  the  circumstances,  to  assume 
the  merchant  to  have  made,  it  mi^t  and  ought 
to  have  been  known.  As  to  so  much  of  this  de- 
fence as  turns  on  the  question  of  foot,  whether  the 
alleged  defect  in  the  cloth  existed  or  not  (by  which 
I  mean  existed  as  a  defect,  causing  coats  made  of 
it  in  the  manner  usual  among  clothiers  and 
tailors  to  give  way  under  a  strain  which  goods  of 
the  same  class,  such  as  were  generally  known  and 
used  in  the  trade,  ought  to  resist),  I  think  your 
Lordships  must,  upon  the  principle  on  which  the 
Court  ox  Appeal  acted,  take  the  existence  of  the 
defect,  in  a  degree  sufficient  to  render  the  cloth 
unmerchantable  for  the  purposes  for  which  goods 
of  the  same  general  class  had  previously  been 
used  in  the  trade  to  have  been  sufficiently  estab- 
lished. That  question  depended  in  part  on 
practical  demonstration  by  skilled  witnesses  in 
tbs  presence  of  the  court,  followed  up  and  farther 
▼erified  by  the  judge  himselL  Oi  all  possible 
kinds  of  evidence  thin  appears  to  me  to  be  the 
most  unfit  for  review  bv  a  Court  of  AppeaL  So 
tar,  therefore,  I  think  the  fact  most  be  assumed 
in  the  respondents'  favour,  on  whom  the  burden 


of  proof  upon  that  point  undoubtedly  lay.  It 
remains  to  be  considered  whether  this  was  a  defect 
of  quality  against  which  there  was  an  implied 
warranty  by  the  appellants  under  all  cironm- 
stances  of  the  case.  Inat  it  was  a  defect  of  quality 
seems  to  me  indisputable ;  and,  if  it  was  known  to 
the  respondents  when  they  gave  the  order,  or  if 
(as  between  themselves  and  the  appellants)  they 
onght  to  be  taken  as  having  discovered,  or  as 
having  had  means  which  they  ought  to  have  used 
of  discovering  it  from  the  samples,  I  should  hold 
that  it  was  covered  by  the  word  "quality,"  as 
used  in  the  contracts,  and  that  there  was  no 
implied  warranty  a^inst  it.  But  if  it  was  a 
latent  defect,  of  which  knowledge,  or  means  oi 
knowledge,  which  ought  to  have  been  used,  could 
not  properly,  under  the  oircumstanceB,  be  imputed 
to  the  respondents,  then  I  think  that  the  word 
"  quality,"  as  used  in  Hib  oontraeta,  ought  to  be 
restricted  to  those  qualities  which  were  patent,  or 
discoverable  from  such  examination  andjinspection 
of  the  samples  as,  under  the  circumstances,  tho 
respondents  might  reasonably  be  expected  to 
make ;  and  that  it  cannot  be  extended  to  defents 
in  the  texture  of  the  samples,  rendering  the  cloth 
so  manufactured  unmerchantable  for  the  purposes 
for  which  the  order  was  given,  of  which  such 
examination  and  inspection  would  give  the  mer- 
chants practically  do  notice.  I  do  not  think  it 
necessary  to  go  into  any  of  the  cases  which  have 
been  decided  upon  questions  of  this  kind ;  I  think 
it  sufficient  to  say,  that  while  the  doctrine  of  im- 
plied warranty  ought  not  to  be  unreasonably 
extended,  so  as  to  require  manufacturers  to  be 
conversant  with  all  the  specialities  of  all  trades 
and  businesses  which  they  do  not  carry  on,  but  for 
the  purposes  of  which  goods  mav  be  ordered  from 
them,  yet  I  think  it  does  extend  to  such  a  case  as 
the  present,  if  the  goods,  being  of  a  class  known 
and  understood,  between  merchant  and  manu- 
facturer, as  in  demand  for  a  particular  trade  or 
business,  and  being  ordered  with  a  view  to  that 
market,  are  found  to  have  in  them,  when  supplied, 
a  defect  practically  new,  not  disclosed  oy  the 
samples,  but  depending  on  the  method  of  manu- 
facture, which  renders  them  unfit  for  the  market 
for  which  they  were  intended.  If  it  would  bo 
unreasonable,  on  the  one  hand,  to  expect  from  the 
manufacturer  a  more  exact  knowledge  than  in  the 
ordinary  course  of  business  would  be  likely  to 
reach  him  of  the  processes  and  modes  of  treat- 
ment through  which  manufactured  goods  may 
pass  in  the  hand  of  the  merchant  or  his  customers 
oefore  being  adopted  to  their  ultimate  uses,  it 
would  be  not  less  unreasonable  to  expect  from  the 
merchant  an  exact  knowledge,  not  only  of  the  sort 
of  article  which  he  wants,  but  also  of  the  pro- 
cesses by  which  it  is  to  be  manufactured.  He  has 
a  right  to  presume  that  the  manufacturer  under- 
stands his  own  business,  and  will  use  such 
methods  as  may  be  proper  to  produce  a  good 
article  of  the  "Wind  ordered.  The  burden  of 
ascortaining  beforehand  that  this  can  be  done,  or 
how  it  is  to  be  done,  does  not  rest  upon  him.  la 
the  present  case  the  defect  arose  out  of  the  want 
of  sufficient  connection  or  cohesion  in  thetoxtore 
of  the  cloth  between  the  warp  and  the  weft.  In 
all  goods  of  the  class  called  oorkacrew  twills  the 
w^  lies  hidden  inside,  the  surface  on  both  sides 
being  map.  Without  the  application  of  some  kiitd 
of  test,  l^  pressure  or  otherwise,  to  discover 
whether  the  defect  of  "  slipperiness "  existed  or 
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zx>t,  or  elae  TunvreDinyr  the  threads  {ram  the 
edge*  of  the  sample,  there  was  nothing  ontwsrdlT 
obserrsble  in  the  samples  famished  by  the  appel- 
Isnta  from  irhieh  the  defect  conld  have   oeen 
discovered.    The  appellsnts  attempted,  bnt  in  mj 
opinion  failed,  to  show  that  it  was  cnstomary,  as 
to  this  class  of  goods,  and  in  such  a  bnsineas  as 
that  of  the  respondents,  to  Mjply  a  test  or  tests 
for  the  purpose  of  detecting  slipperiness ;  or  that 
the  nspondents,  as  reasonable  men  of  business, 
ought  to  haTe  done  so.    There  was,  in  point  of 
&ct,  nothing  to  pat  the  respondents  on  their 
gnaid  a^inst  any  such  defect ;  and  they  had,  in 
mjopimon.  a  right  tc  assume  that  the  appellants, 
locating  the  order,  could  and  would  produce  and 
deliTcr  a  good  article,  having  the  weight  and  all 
the  other  apparent  qualities  of  the  samplee,  which 
voald  be  as  merchantable  for  coatings  as  other 
■rticles  of  the  same  class  preyiously  known  in  the 
tnde.    The  evidence  leads  me  to  the  oondnsion 
that  this  might  have  been  done  bj  the  use  of 
jropeT  means.    No  such  defect  had  been  found 
befoie  in  any  cloth  of  the  same  class  previously 
manufBctured ;  certainly  not  of  such  a  kind  and 
degree  as  to  affect  in  the  same  or  iu  any  other 
practical  way  its  merdiantable  character :  and  it 
■ppears  that  these  particular  samples,  and  the 
goods  maniLfactured  from  thcnn,  were  made  with 
that  particular  arrangement  and  texture  of  warp 
and  weft  from  wfaieh  the  defect  arose  according  to 
s  design  fnmished  by  a  very  young  man  then  in 
the  employment  of  the  appellants,  who  was  at 
that  time  Httle  more  than  a  beginner  fresh  from 
his  spprentioeship,  who  did  not  himself  discover 
the  detect,  and  who  admitted  that,  at  that  time, 
he  knew  nothing  of  any  such  danger  as  that  of 
ti>B  cloth  slipping,     llie  respondents  had  pre- 
vioosly  dealt  with  the  appellants  for  cloth  of  the 
same  general  class,  and  had  been  supplied  by  them 
with  goods  in  which  there  was  no  similar  defect. 
When  they  gave  the  orders  embodied  in  those 
partienlar  contracts,  it  is    apparent   that  they 
wanted,  not  a  worse,  but  in  some  respects  (par- 
ticular^ as  to  what  is  called  "  handle,"  which  I 
mdarstand  to  be  a  certain  softness  of  touch)  a 
better  article  than  they  had  before.    All  the  com- 
uranicaticms  which  passed  between  the  parties 
were  addressed  to  that  point,  as  the  result  to  be 
produced  in  tbe  samples  and  in  the  manufacture; 
not  to  the  manner  of  textnre,  or  of  uniting  and 
comiectiug  the  warp  and  the  weft,  by  which  it 
was  to  be  produced.    At  one  time  the  sample  was 
sent  with  a  thicker  weft,  which  wonld  have  ooet 
more  money,  and  was  probably  for  that  reason 
rejected.   The  same  defect  existed  in  that  samite 
also,  and  the  result  ultimately  arriv«d  at  was, 
that  the  desired  softness  of  the  "handle"  de- 
pended on  tbe  finish,  and  could  be  detained  in 
doth  at  the  thi<^iies8  originally  contemplated.    I 
do  not  think  it  necessary,  in  this  state  of  circnm- 
■taoces,  to  express  any  opinion  upon  the  question 
which  might  nare  arisen  if  cloth  with  the  requisite 
softness  of  "handle"  could  not  have  been  manu- 
fKtored  withont  having  the  defect  in  question. 
'Hus  was  part  of  the  contention  of  the  leanied 
coonael  for  the  appellants;  but,  if  the  findings  of 
the  kamed  judge  at  the  trial  depended  upon  the 
result  of  the  evidooce  on  that  pomt,  I  am  unable 
to  differ  from  them.    As  to  colour,  your  LordshipB 
stepped  the  respondents'  counsel,  and  I  think  it 
enough  to  say  that  tbe  finding  of  the  learned 
judge  on  that  point  abo  is,  in  my  judgment,  one 


which  ought  not  to  be  disturbed.  I  move  your 
Lordships  to  a£Brm  the  judgment  of  tbe  conrt 
beloi^,  and  to  dismiss  this  appeal,  with  costs. 

Lord  HxmscEXLL. — My  Lords :  I  think  that  the 
general  principles  of  law  which  have  to  be  applied 
to  the  facts  of  this  case  are  well  settled  and  b^rond 
onestion.    It  was  laid  down  in  Jone»  v.  Bright 
(5  Bing.  533)  that,  where  goods  are  ordered  <A  a 
manuf aotnrer  for  a  particular  pn  rpose,  he  impliedly' 
warrants  that  the  goods  he  snpplies  are  fit  for 
that  purpose.    This  view  of  the  law  has  heen  con- 
stantly acted  upon  from  the  time  of  that  decision, 
and  was  not  impeached  by  the  learned  connsel  for 
the  appellants.     It  is  equally  well  settled  that 
upon  a  sale  of  goods  of  a  specified  description 
which  the  purchaser  has  no  opportunity  of  exi- 
amining  before  the  sale,  the  goods  must  not  only 
answer  that  specific  description,  but  must  M 
merchantable  under  that  description.    This  doo- 
trine  was  laid  down  in  J(ni«i  v.  Jtut  (L.  Rep.  8  Q.  B. 
197 ;  18  L.  T.  Rep.  N.  S.  208),  where  all  the  previous 
authorities  on  the  point  were  reviewed.    In  the 
case   of    Mody  r.  Ongitmf   in    the    Exchequer 
Chamber (19 L.T.Bep. K  S.  468;  L. Rep.4Ex.49). 
the  decision  in  Jo*ea  v.  Jntt  was  approved  of  and 
acted  npon,  and  it  was  further  held  that  the 
implied  warranty  that  the  goods  supplied  are 
merchantable  was  not  absolutely  excluded  br  the 
fact  that  the  goods  were  sold  by  sample,  and  that 
the  bulk  precisely  corresponded  with  it,  but  was 
only  excluded  as  regards  those  matters  which  tbe 
purishaser  might,  by  due  diligoioe  in  the  use  of  att 
ordinary  and  usual  means,  have  ascertained  from 
an  examinatiim  of  the  sample.    I  think -that  the 
law  enunciated  in  these  cases  is  sound  and  not 
open  to  doubt.    I  proceed  to  consider  its  applica- 
tion to  thu  facts  of  the  case  before  us.    The 
plaintiffs  were  manufacturers  at  Bradford;  the 
defendants  were  merchants  dealing  in  woollen  and 
worsted  cloths,  carrying  on  business  in  Hudders- 
field  and  New  York.    'Dte  order  for  the  goods  in 
respect  of  which  the  present  litigation  has  arisen 
WAS  given  by  the  defendants  to  the  plaintiff  in 
1883.     The  goods    ordered  were    described    as 
"  worsted  coatings,"  and  they  were  to  correspond 
in  quality  and  weight  with  jp«ttems  which  had 
been  supplied  by  the  plaintifra.    They  were  of  a 
description  known  in  the  trade  as  "  corkscrew," 
having  the  warp  on  either  side,  and  the  weft  not 
exposed  to  view.    The  goods  when  delivered  were 
shipped  to  the  Unitea  States,  and  sold  by  the 
defendants  to  various  purchasers  there.  It  tnmed 
out,  as  I  think  the  evidence   establishes,  that 
owing  to  the  mode  of  manufacture  there  was  a 
great  tendency  in  tbe  warp  to  slip,  and  this  to  so 
serious  an  extent  that  when  made  into  garments 
in  the  ordinary  manner  the  seams  gave  way  with 
no  more  than  ordinary  tension,  and  the  braid  be- 
came detached  from  the  cloth.    In  consequence  of 
this  defect  many  purchasers  from  the  detendanta 
returned  the  goods  to  them,  or  compelled  them  to 
make  allowances,  for  which  they  sought  compen- 
sation by  counter-claim  in  the  present  action.    It 
is  important  to  observe  that  the  contract  of  1883 
was  not  the  first  dealing  between  the  parties. 
The  defendants  had  purchased  of  the  plaintiffs  a 
quantity  of  "  corkscrew  "  worsted  coatings  in  tbe 
previous  year,  and  I  cannot  see  any  evidence  in 
the  correspondence  which  passed,  or  in  the  ctni 
oommunications,  to  show  that  it  was  intended  by 
either  of  the  parties  to  the  contract  of  1883  thaA 
I  the  goods  sbtnikl  be  of  a  different  character  to 
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those   of   tbe    previoas  year  in  any  partionlar 
material  to-  the  controveray  which  has  to  be 
determined  in  this  action.    It  is  trne  that  the 
purchasers  desired  goods  of  a  somewhat  softer 
"  handle ;  "  bnt  I  think  it  is  abnndantly  clear  on 
the  evidence  that  this  was  a  matter  of  "  finish," 
and  that  it  was  not  the  endeavour  to  give  a  softer 
"handle"  which  led  to  the  defect  of  excessive 
elippiog.    I  have  said  that  the  goods  were  by  tbe 
oraer  to  conform  to  certain  patterns  supplied  by 
the  plaintiffs  to  the  defendants,  and  approved  of 
by  them.     There  is  no  doubt  that  the  bulk  of  the 
goods  corresponded  in  everv  particular  with  these 
patterns ;  and  this,  the  plaintifEs  allege,  is  a  com- 
plete answer    to    the    defendants'    claim.     The 
tendency  to  slip  is  not,  they  insist,  properly  to  be 
called  a  defect,  bnt  a  characteristic  of  the  manu- 
factured article  which  existed  in  the  sample  just 
as  much  as  in  the  bulk  of  the  goods.    I  do  not 
think  it  is  very  material  what  name  is  s:iven  to  it; 
but  I  confess  it  strikes  me  that  a  characteristic 
arising  from  a  particular  mode  of  manufacture 
which  renders  the  manufactured  article  less  use- 
ful for  the  purpose  for  which  such  an  article  is 
ordinarily  used,  without,  as  far  as  appears,  any 
counterbalancing  advantage,  may  well  be  called  a 
defect.     I  think  it  is  proved  by  the  evidence  that 
this  defect  existed  to  such  an  extent  that  the 
worsted  coatings  could  not  be  used  for  the  pur- 
pose of  being  made  into  coats  in  the  manner 
usual  with  goods  of  the  eame  general  description 
and  quality,  and  that  the;f  could  only  be  made 
intogarments  capable  of  resisting  ordinary  tension 
by  the  adoption  of  special  precautions,  both  in  re- 
f^rd  to  breadth  of  seam  and  method  of  sewing. 
The  question  arises  whether  in  thesecircumstances 
the  plaintiffs  have  complied  with  their  contract 
by  delivering  coatings  precisely  corresponding  in 
quality  and  weight  with  the  patterns,  or  whptner 
they  are  liable  to  the  defendants.    Let  me  con- 
sider, first,  how  the  case  would  have  stood  if  no 
samples  had  been  supplied.     Supjiose  the  defen- 
dants had  simply  ordered  worsted  coatings  similar 
to  those  they  nad  purchased  in  the  previous  year, 
but   with  a  difference    of    colour,  design,    and 
handle.    Could  the  plaintiffs  have  justified  sup- 
plying  under  such   an  order  coatings  such  as 
those  which  have  given  rise  to  this  litigation  P 
It  is  true  that  the  purpose  for  which  the  goods 
were  required  was  not,  as  in  Jones  v.   Bright, 
stated  in  express  terms,  but  it  was  indicated  by 
the  very  designation  of  the  goods,  "  coatings."    I 
think  that   upon  such  an  order  the  merchant 
trusts  to  the  skill  of  the  manufacturer,  and  is 
entitled  to  trust  to  it,  and  that  there  is  an  implied 
warranty  that  the  manufactured  article  shall  not 
by  reason  of  the  mode  uf  manufacture  be  unfit  for 
use  in  the  manner  in  which  goods  of  the  same 
quality  of  material  and  the  same  general  character 
and  designation  ordinarily  would  be  used.     I 
think,  too,  that  where  the  article  does  not  comply 
with  such  a  warranty  it  may  properly  be  said  to 
be  unmerchantable  in  the  sense  in  which  that 
word  is  used  in  relation  to  transactions  of  this 
nature.    It  was  argued  for  the  appellants  by  the 
Attorney-Greneral,  m  his  able  argument  at  the 
bar,  that  it  would  be  unreasonable  to  require 
that  a  manufacturer  should  be  cognisant  of  all 
the  purposes  to  which  the  article  he  manufactures 
mignt  be  applied,  and  that  he  should  be  acquainted 
with  all  the  trades  in  which  it  may  be  used.    I 
agree.    Where  the  article  may  be  used  as  one  of 


the  elements  in  a  variety  of  other  manufactures, 
I  think  it  may  be  too  much  to  impute  to  the 
maker  of  this  common  article  a  knowledge  of  the 
details  of  every  mannbctnre  into  which  it  may 
enter  in  combination  with  other  materials.    But 
no  such  question  arises  here.  There  seems  nothing 
unreasonable  in  expecting  that    the    maker   <S 
"coatin|;s"  should  know   that  they  are  to  be 
turned  mto  coats  and  other  garments,  and  that 
he  should  farther  know  what  coatings  will  and 
what  coatings  will  not  be  capable  of  use  for  this 
purpose  in  the  ordinary  methods.    It  seems  to 
me  not  open  to  doubt  that  in  the  case  which  I 
have  supposed  the  manufacturer  would  be  liable. 
Does  it  then  make  any  difference  that  the  plain- 
tiffs furnished  patterns  which  were  approved  of 
by  the  defendants,  and  that  the  goods  delivered 
were  in  complete  conformity  with  their  patterns  P 
Except  upon  the  assumption  (with  which  I  will 
deal  presently)  that  the  patterns  ought  to  have 
conveyed   to  the  defendants  knowl^ge  of  the 
defect  of  which  they  complain,  I  cannot  think 
that  it  does.    When  a  purchaser  states  generaly 
the  nature  of  the  article  he  requires,  and  asks  the 
manufacturer  to  supply  specimens  of  the  mode  in 
which  he  proposes  to  carry  out  the  order,  he 
trusts  to  the  skill  of  the  manu&u;tnrer  just  as 
much  as  if  he  asked  for  no  such  specimens ;  and 
I  think  he  has  a  right  to  rely  on  the  samples  sup- 
plied representing  a  mannfiftctnred  article  which 
will  be  fit  for  the  purposes  for  which  such  an 
article  is  ordinarily  used,  just  as  much  as  he  has 
a  right  to  rely  on  manufactured  goods  supplied 
on   an  order  without  samples   complying   with 
such  a  warranty.      I  adopt  what  was  said   by 
Willes,  J.,  in  Mody  v.  Gregaon:  "The  object  and 
use  of  &ach  inspection  of  bulk  or  sample  alike  are 
to  give  information  disclosing  directly  through 
the  senses  what  any  amount  of  circumlocution 
might  fail  to  express.    It  seems  difficult,  there- 
fore, to  ascribe  any  greater  effect  to  a  sample  in 
excluding  implication  than  would  be  ascribed  to 
express  words  in  the  contract  giving,  as  far  as 
words  could  give,  the  same  amount  of  information; 
and  as  to  such  words,  the  doctrine  that  an  express 
provision  exrludes   implication  does  not  affect 
cases  in  which  the  express  provision  appears  on 
the  true  construction  ot  the  contract  to  nave  been 
superadded  for  the  benefit  of  the  buyer."    There 
is  no  doubt  that  the  implied  warranty  will  be 
excluded  as  regards  any  defects  which  the  sample 
would  disclose  to  a  bnjrer  of  ordinarv  diligence 
and  experience.    The  inquiry,  therefore,  arises 
whether  the  defendants  by  "  due  diligence  in  the 
use  of  all  ordinary  and  usnal  means  "  would  have 
detected  in  the  patterns  the  defects  of  which 
they  now  complain.    I  think  not.    What  is  dne 
diligence  must  depend  upon  the  circumstances. 
Having  regard  to  the  order  given  in  the  previous 
year,  and   the  mode  in  which  that  order  was 
fulfilled,  I  think  that  when  the  defendants  made 
the  contract  there    was    nothing    which    could 
reasonably  lead   them    to   anticipate    that    the 
patterns  represented  goods  possessing  the  defect 
which  was  in  fact  inherent  in  them ;  and  I  am 
satisfied  upon  the  evidence  that  the  defendants, 
who  undoubtedly  did  not  discern  the  defect,  did 
not  fail  to  do  so  from  neglecting  to  use  the 
means  usually  adopted  by  buyers  under  the  cir- 
cumstances.     I  have  therefore  arrived  at  the 
conclusion  that  the  learned  judge  who  tried  the 
case  took  a  correct  view  of  the  ^ts  nn  this  part 
Digitized  by  VjOOQ IC 


Sept.  S.  1887.] 


THE  LAW  TIMES. 


[Vol.  LVn,  N.  8.-5 


CirOP  App.1 


Dbev  avd  Go.  v.  Josoltvb. 


[Ot.  01  Atp. 


of  it,  and  tbat  his  decisibn  was  properly  affirmed 
irf  the  Conrt  of  Appeal.  Aft-  regards  the  other 
complaint — viz.,  that  the  goods  were  not  woaded 
according  to  contract — I  hare  nothing  to  add  to 
what  has  been  said  by  the  noble  earl  on  the  wool- 

of  &ict,  and  I  am  not  satisfied  that  they  have  been 
crroneonsly  determined.  I  therefore  concur  in 
the  motitm  that  has  been  made. 

Lord  Macnaghtsn  concorred. 
JudgvMut  of  the  Court  heloio  affirmed,  and 
appeal  dUmUted,  with  eottt. 

Solicitors  for  the  appellants,  Jaques,  LayUm, 
and  Jaqtui,  for  Waiion  and  Dideoni,  Bradford. 

Solicitors  for  the  respondents,  iSf.  Learoyd  and 
James,  for  Learoyd  and  Pierey,  Huddersfield. 


SttprtM  Court  of  Intoto. 

— ♦ 

COURT   OF  APPEAL. 

Tuetday,  Hareh  15. 
{Before  LordEsHXB,  M.R.,  Bowzn  and  Far,  L.JJ.) 

DltKW  -ABD  Co.  «.  JOSOLTSE.  (a) 

BaAJenipiey  —  Contract*  of  debtors  —  GompUtum 
of  eontracti  hy  trtittee  in  bankruptey — Auign' 
ment  prior  to  hankruptey  of  retention  moneyi 
payaMe  to  debtors  undw  building  eontraet^ 
Frioriiy  of  assignees. 

By  a  budding  toniraet  it  was  provided  that  pay- 
ments should  be  made,  as  the  toork  prucee^ed,  of 
sitch  sums  on  account  of  the  work  as  should  be 
stated  in  the  eertificates  of  the  arehUeet,  S'lch 
eerl^eates  to  be  given  at  the  architeePs  discretion 
at  the  rate  of  80  per  cent,  upon  the  contract  value 
of  the  work  done  ai  the  dates  of  suck  certifixaies, 
amd  that  the  remaining  20  per  cent,  should  be 
retained  until  ilie  giving  of  a  certificate  by  the 
architect  that  the  works  had  been  completed  to  his 
satisfaction.  It  was  further  provided,  that  if  Hie 
eontraefors  sltoidd  commit  an  act  of  bankrri-ptcy, 
the  building  owners  might  dismiss  and  discharge 
th«i»from  the  further  execution  of  t)ie  works,  and 
employ  some  other  persons  to  complete  the  earns, 
anddieduet  the  sums  paid  to  such  other  persons 
for  completing  tlie  works  from  the  balance  of  the 
eontraet  price  due  to  the  contractors. 

The  contractors  assigned  a  portion  of  the  retention 
moneys  thus  lidd  by  the  building  owners  to  (lie 
plaiiUlffs  by  way  of  mortgage  to  secure  a  debt, 
and  notice  of  the  assignment  was  given  to  the 
building  owners.  After  such  assignment  and 
bffore  the  completion  of  tlie  works  the  contractors 
fled  a  petition  for  liquidation.  In  the  liquida- 
tion  the  defendant  was  appointed  trustee,  and  a 
committee  of  inspection  was  appointed.  TTie 
defendant,  acting  under  a  resoltdion  of  the 
committee  of  inspection,  himse^  completed  the 
work,  advancing  Ms  ount  money  for  that  purpose, 
and  of  his  advances  an  amount  exceeding  the 
amount  of  the  retention  moneys  assigned  remained 
unpaid,  there  being  no  other  asset  of  tlie  debtors 
out  of  which  lie  could  be  recouped.  The  plain- 
tiffs, the  mortgagees,  and  tlie  defendant,  the 
trustee,  both  daimed  the  amount  of  the  retention 
moneys  assigned  as  aforesaid. 

(a)  Bepotted  ^  A.  A.  Hopkiks,  B«q.,  Barriat«r4it-L«w. 


Hdd,  in  an  interpleader  issue  to  try  the  title  to 
such  moneys,  that  in  the  absence  of  any  evidence 
that  the  building  owners  had  exercised  their 
power  qf  taking,  the  work  out  of  the  hands  of  the 
eontraetors,  the  truriee  must  be  deemed  to  have 
eompleted  the  %oork  under  the  original  contract  as 
trustee  of  and  for  the  benefit  of  the  contractors' 
estate,  and  not  as  a  person  employed  to  complete 
by  the  building  owners ;  that  the  assignment  by 
the  eontraetors  wo*  (hertfore  good  as  against  the 
defendant  the  trustee  of  their  estate,  and  there- 
fore the  plaintiffs,  the  mortga^gees  of  the  retention 
moneys,  were  entitled  to  succeed. 

Tooth  V.  Hallett  (20  L.  T.  Bep.  N.  8. 155  ;  L.  Sep. 
4  Gh.  242)  distinguished  and  explained. 

This  was  an  appeal  from  a  judgment  of  Field,  J. 
upon  the  trial  of  as  interplciader  issue. 

The  plaintiffs,  Messrs.  Drew  and  Co.,  were  a 
firm  of  manafacturing  ironmongers,  and  the 
defendant  Joaolyne  was  the  trustee  in  the  liqaida- 
tion  of  Messrs.  Braid  and  Gwynn,  a  firm  of  con- 
tractors. _  The  trustee  originally  appointed  in 
that  liquidation  was  one  Baynham,  toe  partner 
of  the  defendant  Josolyne,  bat  Baynham  having 
since  died  the  defendant  Josolyne  was  appointed 
in  his  place. 

Messrs.  Braid  and  Gwynn,  in  June  1880,  con- 
tracted with  Messrs.  A.  and  W.  H.  Tylor  to  build 
a  factory  for  them  for  the  sum  of  12,  6501.  Pay- 
ment was  to  be  made  as  the  work  proceeded  of 
such  sums  as  should  be  stated  in  the  certificates 
of  an  architect,  sach  certificates  to  be  given  at 
the  architects'  discretion  at  the  rate  of  80  per 
cent,  upon  the  contract  value  of  the  work  done  at 
the  dates  of  the  cercifioates;  the  remaining  20 
per  cent.,  or  such  sum  as  should  be  found  due  to 
the  contractors  on  account  of  the  work,  was  to  be 
paid  within  one  month  of  a  certificate  by  the 
architect  that  the  works  had  been  completed  to 
his  satisfaction.  The  contract  provided  that, 
in  case  the  contractors  should  at  any  time  during 
the  execution  of  the  works  become  bankrupt  or 
commit  any  act  of  bankruptcy,  then  the  building 
owners  might  dismiss  and  discharge  the  con- 
tractors from  the  further  execution  ol  the  works, 
and  might  employ  some  other  person  or  persons 
to  complete  the  same,  and  in  such  case  the 
several  materials  brought  on  the  premises  for  the 
purpose  of  being  used  in  the  works  should  become 
the  property  of  the  building  owners,  and  the  sum 
or  sums  paid  to  such  other  person  or  persons  to 
complete  the  works  should  be  deducted  from  the 
amount  of  the  contract,  and  the  balance,  if  any, 
after  making  any  other  deductions  which  the 
owners  might  be  entitled  to  make,  should  be  paid 
to  the  contractors  upon  the  architect  certifying 
that  the  works  had  been  completed  to  his  satis- 
faction. 

The  contractors  from  time  to  time  bought 
ironmongery  necessary  for  the  execution  of  the 
works  from  the  plaintiffs,  and  on  Feb.  8,  1881, 
they  were  indebted  to  the  plaintiffs  for  goods  so 
supplied  to  the  amount  of  5502.  In  order  to 
secure  that  amount  and  the  price  of  any  further 
goods  which  might  be  so  supplied,  they  assigned 
to  the  plaintiffs  by  deed  by  way  of  mortgage 
"the  sum  of  lOOOi.  due  and  owing  to  them,  or 
which  might  thereafter  become  due  and  owing  to 
them  under  the  thereinbefore  recited  agreement, 
and  being  part  of  the  retention  money  mentioned 
and  referred  to  in  the  said  agreement,  and  being 
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■%  portion  of  the  20  per  cent,  or  snch  other  sum 
M  might  be  found  due  to  the  mortgagws,  and  to 
fae  paid  to  them  within  one  month  of  the  prodnc- 
tion  by  them  of  the  architect'*  certificate  that 
the  works  had  been  completed  to  his  satisfeotion." 

The  contraotora,  on  July  1, 1881,  were  indebted 
to  the  plaintiffs  for  goods  supplied  to  the  amount 
of  188m.  and  made  a  second  assignment  to  tbe 
plaintiffs  by  way  of  mortgage  of  a  further  rum 
of  6001.,  being  retention  moneys  under  the  Con- 
tract, in  similar  terms. 

Notices  of  both  the  above  assignments  were 
given  to  the  building  owners.  At  the  date  of 
the  first  assignment,  the  architect  had  certified 
to  the  amoum.  of  SOOOi.,  at  the  date  of  the  second 
assignment  he  had  given  farther  certificates  to 
the  amount  of  41501.,  and  on  July  14, 1881,  he  gave 
a  further  certificate  for  7502. 

The  contractors,  on  July  15, 1881,  presented  a 
petition  for  the  liquidation  of  their  affairs,  and 
Baynham,  since  deceased  as  above  ■  stated,  was 
appointed  trustee,  with  a  committee  of  inspection. 
At  that  time  the  contract  value  of  the  work  done 
■was  nm.  18».  lid.  On  Aug.  26,  .1881,  the 
committee  of  inspection  passed  a  resolution  b} 
which  the  trustee  was  authorised  to  carrv  out 
the  pending  contracts  of  the  liquidating  debtors, 
KtiA  to  advance  or  obtain  from  his  firm  the 
necessary  sums  of  money,  in  consideration  of 
which  he  was  to  retain  out  of  the  assets  the  sum 
of  1501.  a  month,  which  amount  was  to  include 
his  remuneration  as  trustee  and  to  cover  interest 
on  advances,  but  was  not  to  include  travelling 
expenses,  or  payments  out  of  pocket.  If  a  loss 
resulted  on  the  completion  of  any  or  all  of  the 
contracts,  he  was  to  pay  such  loss  out  of  the  other 
assets,  but,  if  they  were  not  sufficient,  to  bear 
the  balance  of  such  loss  himself. 

On  the  same  day  the  defendants'  firm,  Josolyne 
and  Baynham,  wrote  to  the  plaintiffs  that  the 
trustee  had  been  authorised  to  complete  the 
contracts  of  the  liquidating  debtors,  and  request- 
ing the  plaintiffs  to  send  invoices  of  all  goods 
supplied  to  them. 

The  building^  contract  was  completed  under  tbe 
above  resolution,  and  the  defendants'  firm 
expended  in  its  completion  42871. 10«.  lid.  of  their 
own  moneys,  of  which  a  sum  of  1875L  12«.  M. 
remained  unpaid,  there  being  no  assets  of  the 
debtors  out  or  which  it  could  be  paid.  After  the 
liquidation  the  plaintiffs  still  continued  to  supply 
ironmongery  to  Josolyne  and  Baynham,  and  they 
knew  that  tne  latter  were  completing  the  works 
with  their  own  monqrs.  The  architect  gave 
further  certificates  to  the  amotmt  of  4732{.  0<.  4c2. 
Of  this  sum  the  building  owners  retained  an 
amount  equal  to  that  of  the  sums  assigned  by  the 
deeds  of  February  and  July  1881,  and  in  Oct.  1882 
Baynham  sued  them  for  that  amount.  The 
pluntiffit  also  claimed  the  amount  so  retained 
under  the  deeds  of  assignment.  The  building 
owners  interpleaded,  and  the  issue  was  ordered. 
The  original  parties  to  the  issue  were  Drew  and 
Ck}.  as  plaintiffs,  Baynham  as  defendant;  but 
After  Baynham's  death  and  Joeolyne's  appoint- 
ment as  tnistee  in  his  place,  the  iMtXieedinn  were 
csfried  on  with  Josolyne  as  derendaat.  On  the 
above  facts  Field,  J.  ^re  judgment  for  the 
defendant,  bong  of  qmnion  that  the  case  was 
governed  by  TootK  v.  HaOett  (20  L.  T.  Bep.  N.  S. 
155;  L.  &ep.4Ch.242). 

The  plaintiffs  appealed. 


Chariet,  Q.C.,  Pitt-Ltmt,  Q.C.,  and  De  Odtywr 
for  the  plaintiffs. — Upon  the  completion  of  the 
works,  the  retention  moneys  which  had  been 
assigned  to  the  plaintiffs  became  payable  to  them, 
the  work  was  completed  by  the  trustee  under  the 
original  contract.  This  case  is  not  governed 
by  Tooth  v.  Hallett,  because  in  that  case  the 
building  owner  had  taken  the  work  out  of  the 
hands  of  the  contractor,  as  he  bad  power  to  do 
under  the  contract,  and  had  employed  the  trustee' 
to  complete  it  on  his  own  account ;  and  in  that 
case  the  contract  provided  that  the  moneys  paid 
to  any  person  so  employed  were  to  be  deducted 
from  the  contract  price.  But  here,  nothing  of 
that  sort  has  been  done  by  the  building  ownen; 
the  trustee  of  the  contractors  has  carried  out 
the  original  contract  as  representing  them,  and 
stands  in  their  position  as  far  as  the  retention 
moneys  which  they  assigned  are  concerned.  They 
cited 

Brict  T.  Baimitter,  38  L.  T.  Bep.  N.  S.  789 ;  8  Q.  B. 
DIt.  569  ; 

Sx  parte  Mot;  52  L.  T.  Bep.  N.  S.  188;  14  Q.  B. 
Diiv.  310; 

Falcie  t.  Scottitih  Imperial  Anuranee  Company, 
56  L.  T.  Bep.  N.  S.  m  ;  34  Ch.  Div.  234. 

Sidney  Wool)  [Jelf,  Q.C.  with  him)  for  the 
defendant. — The  trustee  has  completed  the  works 
by  the  expenditure  of  his  own  moneys,  if  he  had 
not  done  so  the  retention  moneys  woald  never 
have  become  payable  at  all.  The  plaintiffs  could 
not  suppose  that  the  trustee  would  expend  his 
own  moneys  unless  for  the  purpose  and  being 
recouped  them,  and  merely  for  the  benefit  of  tbe 
assignees  of  the  retention  moneys ;  tbe  plaintiffs 
cannot  enforce  their  rights  in  priority  to  the 
right  of  tbe  trustee  to  have  his  out  of  pocket 
expenses  repaid.  The  case  is  governed  by 
Tooth  V.  Hallett.  No  formal  taking  of  the 
work  out  of  the  hands  of  the  contractors  is 
necessary,  the  building  owner  acquiesced  in  wbat 
was  done,  and  in  substance  the  power  of  taking 
the  work  out  of  the  contractors'  hands  was  acted 
on,  and  the  trustee  was  employed  to  complete  the 
work  in  substitution  for  tbe  contractors. 

GhaHe*,  Q.C.  did  not  reply. 

Lord  EsHiR,  M.B. — ^This  appears  to  me  a  very 
plain  case,  and  I  do  not  think  it  is  governed  by 
any  authority  which  has  been  cited.  There  was 
a  contract  for  the  erection  of  a  building  con- 
taining a  stipulation  that  in  certain  events  the 
building  owners  might  take  the  work  out  of  the 
contractors*  hands.  The  work  was  to  be  paid  for 
as  it  proceeded  by  payments  on  account,  such 
payments  being  made  upon  the  certificates  of  the 
architect,  but  20  per  cent,  of  the  contract  value 
was  to  be  retained  in  the  hands  of  the  building 
owners,  and  was  not  to  become  payable  until  the 
work  was  finished  and  a  certificate  given  by  the 
architect  that  it  had  been  completed  to  his  satis- 
&ction.  The  work  went  on,  certificates  were 
given  and  payments  made,  but  before  the  comple- 
tion of  the  contract,  the  contractors  went  into 
liquidation.  Thereupon  the  building  owners  bad 
the  option  of  letting  matters  go  on,  or  of  takh^ 
the  work  out  of  the  hands  of  the  contractors.  S 
they  had  exercised  that  option  and  had  taken  the 
work  out  of  tbe  hands  of  the  contractors,  then 
neither  the  contractors  nor  their  representatives 
could  have  completed  tbe  works,  and  the  retention 
moneys  would  not  have  become  payable  at  all. 
But  I  cannot  see  anything  to  leaa  me.  to  the 
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^xmcliuion  that  the  bailding  owners  did  as  a  fact 
pnt  an  end  to  the  execution  of  the  Trork  under 
the  contract,  and  take  it  into  their  own  hands. 
What  then  was  the  position  of  the  trustee  in'  the 
liquidation.  He  was  not  obliged  to  to  on  with  the 
contract,  he  might  have  said  that  he  would  have 
nothing  to  do  with  it,  and  then  the  building 
owners  would  have  had  to  make  a  new  contract 
ft>r  the  completion  with  other  people.  But  the 
trustee  had  an  option  to  go  on  with  the  contract, 
and  if  he  elected  to  do  so  he  elected  to  go  on 
with  the  old  contract ;  there  could  be  no  new 
contract  without  the  consent  of  the  building 
owners,  and  what  the  trustee  proceeded  with  was 
the  old  contract,  as  the  representative  of  the 
eontrsctors,  and  on  their  behalf,  subject  to  any 
valid  assignment  which  thev  had  made  of  their 
righta  nncier  it.  When  the  building  owners 
refrained  from  taking  the  work  out  of  the  con- 
tractors' bands,  and  the  trustee  elected  to  go  on 
with  it,  the  old  contract,  as  it  seems  to  me, 
continued  in  effect.  Accordingly,  the  work  went 
on  and  was  completed,  and  the  architect  certified 
under  the  old  contract,  and  thereupon  the  build- 
ing owners  would  have  been  bound  to  pay  the 
retention  moneys  over  to  the  trustee,  if  there  had 
been  no  question  of  anv  assignment  of  them  by 
the  contractors.  But  there  had  been  an  equitable 
afB8ig:nment  of  a  portion  of  these  moneys  by  the 
contractors  before  the  liquidation,  of  which  the 
bailding  owners  had  notice,  and  in  consequence 
they  are  bound  to  pay  such  portion  of  them  over 
to  the  assignees.  !Now  it  is  said  that,  in  so  holding, 
wo  are  departing  from  what  was  said  in  Tooth 
V.  HaUett ;  but  in  that  case,  while  there  was 
the  same  power  given  to  the  building  owner 
to  take  the  work  out  of  the  hands  of  the  con- 
tractors, there  was  this  vital  difference,  that  in 
that  case  that  power  had  been  exercised  by  the 
building  owner,  and  the  work  had  been  taken  out 
of  the  contractors'  hands.  I  think  it  is  clear 
that  the  judgment  of  Selwyn,  L.J.  proceeds  upon 
the  view  that  the  building  owner  had  so  acted, 
and  in  the  Rubseqnent  case  of  Brice  v.  Bannuiter 
Cotton,  L.J.  took  the  same  view  of  the  facts 
in  Toolh  V.  Hallett.  I  therefore  think  that 
that  case  is  no  authority  for  the  present  case, 
because  here  we  find  that  the  building  owners 
did  not  put  an  end  to  the  carrying  out  of  the 
work  under  the  original  contract,  and  the  trustee 
elected  to  go  on  under  that  contract.  For  these 
reasons,  I  cannot  agree  with  the  decision  of 
Field,  J.,  and  I  think  this  appeal  must  be 
aUowed. 

BowEir,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  the  case  is  very  simple  and  involves 
nothing  but  the  application  of  the  most  ordinary 
principips  of  law  when  the  facts  are  understood. 
Certara  building  owners  employ  contractors  to 
hnild,  the  latter  assign  as  security  for  a  debt 
retention  moneys  in  the  hands  of  the  building 
owners,  which  is  part  of  the  price  of  the  work 
done,  but  which  is  only  to  become  payable  upon 
the  completion  of  the  work ;  of  this  assignment 
the  building  owners  had  notice.  It  seems  to  me 
that  the  only  question  we  have  to  determine  is, 
whether  under  the  circumstances  which  occurred 
after  the  liquidation  the  work  was  completed 
under  the  contract;  that  is  to  say,  under  the 
original  contract,  so  that  thereupon  the  retention 
moneys  have  become  payable  under  it.  The 
contract  gave  power  to  the  building  owners  to 


put  an  end  to  the  execution  of  the  works  by  tha 
ctmtractors  in  the  event  of  their  insolvency  or 
bankruptcy,  and  to  thereupon  discharge  the  con- 
tractors and  employ  some  one  else  in  their  place ; 
and  then  the  balance  of  the  contract  price  that 
might  be  due  to  the  contractors  on  completion  of 
the  work  was  to  be  subject  to  the  deduction  of 
the  sums  paid  for  the  completion  to  the  persons 
so  employed.  That  power  was  not,  I  think, 
exercised  in  the  present  oase.  I  do  not  think 
that  any  writing  or  any  particular  formality 
would  of  necessity  be  necessary  to  the  exercise  of 
such  31  power,  but  we  have  to  consider  what  is 
the  true  inference  from  all  that  took  place,  and 
whether  the  true  inference  is  that  the  doing  of 
the  work  under  the  old  contract  was  put  an  end 
to  and  a  new  contract  made  with  the  trustee,  or 
that  the  work  continued  to  be  done  under  tba  old 
contract.  I  think  the  truth  is,  that  the  trustee 
simply  carried  on  the  contract  of  the  liquidating 
debtors  It  may  be  that  the  trustee  or  his  firm, 
found  the  money  which  enabled  the  contract  to 
be  carried^  oat  to  completion,  and  thus  rendered 
the  retention  moneys  payable,  but  that  was  hia 
own  affair,  and  comd  not  give  him  any  right  of 
priority  over  the  eqitable  assignees  of  the 
retention  moneys.  I  cannot  see  uiat  anything 
else  took  place  which  would  give  him  suc£ 
priority;  the  old  contract  continued  in  existence, 
and  the  assignment  by  the  contractors  of  the 
retention  moneys  due  under  it  still  held  gjood. 
Wi^h  regard  to  the  case  of  Tooth  v.  HaUett, 
I  agree  with  what  has  been  said  by  the 
Master  of  the  Bolls.  That  ease  really  decided 
nothing  new,  it  was  nothing  more  than  the 
application  of  an  ordinary  principle  of  law  to  a 
clause  in  a  building  contract,  bued  on  a  par- 
ticular finding  of  fact  in  the  case ;  it  was  found 
that  the  building  owner  did  put  an  end  to  the 
work  under  the  original  contract,  and  entered 
into  a  new  contract  with  the  trustee  to  complete 
the  work,  and  under  those  ciroumstances  it  was 
held  that,  inasmuch  as  the  building  owner  could 
deduct  from  the  moneys  coming  to  the  con- 
tractors the  sums  paid  to  the  persons  employed 
to  complete  the  works,  and  there  was  after  such 
deduction  no  balance  due  under  the  original 
contract,  the  claim  of  the  mortgagees  failed.  In 
this  oaee  the  retention  moneys  are  due  under  the 
original  contract,  and  the  assignment  must 
ofterate  upon  them. 

Fbt,  L.J. — I  am  of  the  same  opinion.  The 
contract  price  upon  this  building  contract  was  to 
be  paid  in  tlie  usual  way,  namely,  by  paymoats 
on  account  upon  the  certificates  of  the  architect, 
and  by  payment  of  the  balance  upon  the  com- 
pletion of  the  work.  Fart  of  the  retention 
moneys  becoming  payable  to  them  in  the  balance 
was  mortgaged  by  the  contractors.  The  mort- 
gagors of  those  moneys  could  not  set  up  any  title 
to  be  recouped  the  money  expended  in  completing 
the  contract  in  priority  to  their  own  assigns,  nor 
oould  any  person  claiming  under  them.  Tho 
trustee  comes  in  under  the  mortgagors  as  trustee 
of  their  estate,  and  carries  on,  at  the  request  of 
the  committee  of  inspection,  the  contract  upon 
which  the  liquidating  debtors  were  engaged. 
The  trustee  therefore  claims  under  the  mort- 
gagors, and  cannot  claim  anything  expended  in 
completing  the  contract  against  their  mortgages 
of  the  retention  moneys.  It  is,  however,  said  that 
the  building  owners  had  the  power  of  putting  an 
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end  to  the  execution  of  the  work  under  the 
original  contract,  and  of  employing  other  persona 
to  complete  the  work,  and  that  they  must  be 
deemed  to  have  exercised  that  power,  in  which 
case  they  would  be  entitled  to  pay  snch  sums  as 
might  be  necessary  to  the  persons  so  employed, 
and  to  deduct  them  from  any  sum  payable  to  the 
contractors  under  the  old  contract.  In  my 
opinion,  there  is  not  the  slightest  evidence  that 
the  building  owners  did  anything  of  the  sort,  on 
on  the  contrary,  it  seems  to  me  that  everything 
went  on  as  before  under  the  original  contract. 
The  trustee  acted  under  the  resolution  of  the 
committee  of  inspection,  which  did  not  give  him 
power  to  enter  into  a  new  contract,  but  only  to 
carry  on  the  old  contract  for  the  benefit  of  the 
debtor's  estate ;  it  would  have  been  contrary  to 
his  duty  to  enter  into  a  new  contract.  The 
case  of  Tooth  v.  Hallett  has  therefore  no 
bearing  upon  the  present  case,  because  in  that 
case  the  bnilding  owner  did  enter  into  new 
relations  with  the  trustee,  and  treated  him  as 
the  person  employed  in  substitution  for  the  con- 
tractor. He  paid  the  trustee  for  the  work  done 
by  him,  and  he  had  a  right  under  the  contract  to 
deduct  the  payments  so  made  from  any  balance 
due  to  the  contractors ;  it  was  held  that  under 
these  circumstances  he  was  entitled  to  make  the 
payments  he  had  made  to  the  trustee.  For  these 
reasons  I  think  that  this  appeal  should  be 
allowed,  and  judgment  entered  fpr  the  plaintiffs. 

Appeal  aUoieed. 
Solicitors  for  the  plaintiffs,  Bhodea  and  Sont- 
Solicitor  for  the  defendant,  G.  A.  Batmitter. 
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(Before  Chittt,  J.) 

Be  Fhancis  Broughton  (deceased);  Peat  r. 

Brocghtok.  (a) 

Will  —  Forfmiure  elaute — Bankn^tcy — Annul- 
ment. 

A  tettator  gave  his  retiduarg  real  and  pereonal 
ettate  to  truiteee  upon  irutf,  to  pay  one-third  of 
tlie  rents  and  proceeds  to  hie  son  uniU  lie  should 
die  or  become  bankrvpt,  or  assign,  charge,  or 
incumber,  or  attempt  to  assign,  charge,  or  in- 
cumber the  same  or  any  part  thereof,  or  do  some- 
thing whereby  the  same  or  some  part  thereof 
would  by  operation  of  law  or  otherwise  if  belomg- 
ing  absoltUely  to  him  become  vested  in,  or  payahle 
to,  some  other  person  or  persons,  with  a  gift  over 
on  the  failure  or  determination  of  the  trust. 
Shortly  before  the  death  of  the  testator  insoiveney 
proceedings  were  instituted  against  the  son  in 
Melbourne  where  he  was  living,  and  trustees  of 
his  estate  were  appointed,  who  gave  notice  to  the 
trustees  of  the  testator's  will  to  pay  over  to  them 
any  sums  in  their  hands  to  which  the  bat^rupt 
v>as  entitled.  The  insolvency  proceedings  were 
ve^  shortly  afterwards  annuUed,  and  it  appeared 
tliai  the  insolvency  trustees  had  not  received  a/ny- 
thingfrom  the  trustees  of  the  will. 

Held  (following  Bobertson  v.  Bichardson,  30  Ch. 
Div.  623),  that,  nottoUhstainding  the  annulment  of 

(a)  Boported  br  O.  WlLBT  Eisa,  Esq.,  BarriMBMit-Law. 


the  tTUolveney  proceedings,  the  dause  of  forfeiture 

had  taken  e§eti. 
A  TESTATOR,  by  will  dated  the  6th  Jan.  1883, 
devised  and  beqaeathed  all  his  real  and  personal 
estate  to  trustees  upon  trust,  after  payment  of 
hia  funeral  and  testamentary  expenses  and 
leg^ies,  to  invest  and  to  pay  one-third  of  the 
trust  moneys  to  his  son  Frank  Broughton  "  until 
he  shall  die  or  become  bankrupt,  or  assign,  charge,, 
or  incumber,  or  attempt  to  assign,  charge,  or 
incumber  the  same  or  any  part  thereof,  or  do  or 
suffer  something  whereby  the  same  or  some  part 
thereof  would,  by  operation  of  law  or  otherwiae, 
if  belonging  absolutely  to  him,  become  vested  in 
or  payable  to  some  other  person,"  and  after  the 
failure  or  determination  of  the  trust  thereinbefore 
declared  in  favour  of  his  son,  the  testator  directed 
his  trustees  to  pay  the  same  income  to  his  sister* 
in-law  Ellen  Feat  for  life  for  her  separate  use. 
And  the  testator  declared  that  the  net  rents  and 
profits,  or  other  income  produced  from  every  or 
any  part  of  his  real  or  personal  estate,  previouslj' 
to  the  conversion  br  collection  thereof,  should  l>e 
applied  in  the  same  manner  in  all  respects  as  if 
the  same  were  income  arising  from  investments 
authorised  bv  his  will,  and  that  all  income  pro- 
duced from  nis  estate  in  its  actual  condition  for 
the  time  being,  whether  consisting  of  property  or 
investments  of  an  anthorised  or  of  an  unauthorised 
description,  and  whether  of  a  wasting  or  per- 
manent  character,  shoald  as  well  during  the  nrst 
year  from  his  death  as  at  all  times  afterwards  be 
applicable  as  income  under  the  trusts  of  his  will, 
no  part  thereof  being  in  any  event  liable  to  be 
retamed  as  capital,  but  no  property  not  actually 
producing  income  which  should  form  part  of  his 
estate  should  be  treated  as  producing  income  or 
as  entitling  any  party  to  the  receipt  of  income. 

The  testotor  died  on  the  25th  July  1885. 

Frank  Broughton  had  for  many  years  prior  to, 
and  was  at  the  time  of  the  death  of  the  testator 
resident  in  Australia,  and  it  appeared  from  an 
office  copy  of  an  affidavit  sworn  m  Austi-alia,  that 
he  became  insolvent  in  the  Court  of  InsolvencT 
at  Melbourne  (Central  District),  and  on  the  17th 
Feb.  1885  his  estates  was  sequestrated,  and  an 
assignee  thereof  appointed,  and  that  at  a  meeting 
held  under  sect.  53  of  the  Melbourne  Insolvency 
Statute  1871,  trustees  of  his  estate  were  ap- 
pointed in  the  place  of  the  assignee,  and  that  such 
appointment  was  afterwards  confirmed  by  order 
01  the  court,  and  that  a  composition  of  10*.  in  the 
pound  on  the  debts  due  to  his  creditors  had 
been  accepted  by  the  statutory  majority  of  the 
creditors. 

The  material  sections  of  the  Melbourne  Insol- 
vency Statute  are  as  follows : 

The  Act  is  an  Act  to  amend  the  law  relating 
to  insolvents  and  their  estates  (34  Yict.  No.  379, 
Victorian  Statutes,  vol.  2,  p.  1024). 

Sect.  58.  Every  order  plaoin^  an  estate  under  seqaes- 
tration  in  the  hands  of  an  assignee  shall  vest  ia  snch 
■saijniee  absolately  the  property  of  the  insolvent  of  or 
to  which  he  is  then  aeiaed,  possessed,  or  entitled,  or  of 
or  to  whioh  he  may  become  eeised,  possessed,  or  entitled 
before  he  obtains  his  oertifioate  nnder  this  Act. 

By  sect.  60  the  order  of  the  court  confirming 
the  election  of  the  trustee  divests  the  estate  of 
the  official  assignee. 

By  sect.  61  the  order  confirming  the  election  of 
trustee  vests  in  him  the  whole  of  the  estate. 

Sect.  131.  Any  order  of  the  oonrt  whereby  the  estate 
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of  any  insolvent  Bhall  be  ordered  to  be  released  from 
seqnestration,  ahall  have  the  effect  of  revesting  in  the 
insolvent  all  the  property  of  the  insolvent  undisposed 
of,  which,  by  virtoe  of  this  Act,  shall  be  vested  in  any 
assignee  or  trustee  of  any  insolvent  estate  in  the  aamn 
estate  in  the  same  manner  as  if  the  estate  of  such  insol- 
vent had  never  been  seqaestrated. 

On  the  2oth  June  1886  the  Insolvency  Conrt  at 
Melbourne  made  an  order  releasing  Frank  Brough- 
ton's  estate  from  sequestration,  which  order  was 
in  the  following  form  : 

The  Insolvency  Statute  1871. 

In  the  Conrt  of  Insolvency  at  Helbonme  (Central 
District).  In  the  matter  of  Frank  Broughton,  of 
Heidelbey-road,  Clifton-hill,  in  the  colony  of  Victoria, 
hairdresser  and  tobacconist.  Before  his  Hononr  Judjpe 
Casey. 

Upon  reading  the  notice  of  application  for  the  release 
of  the  estate  of  the  above-named  Frank  Bronghton  from 
seqaestration,  and  the  several  affidavits  of  Frank 
Broin^hton,  &c.,  and  the  agreement  to  accept  the  oom- 
poaition,  and  the  acceptance  of  composition  annexed  to 
the  affidavit  of  James  HainchLlI  Hitchins.  And  npon 
hearing  the  solicitor  for  the  said  Frank  Bronghton  (no 
one  appearing  in  opposition),  and  it  appearing  to  wis 
conrt  that  three-fonrths  in  namber  and  value  of  the 
creditors  who  have  proved  their  debts  by  writing  nnder 
their  hands  have  actually  accepted  the  offer  of  compo- 
sition in  the  said  agreement  and  acceptance  of  composi- 
tion to  Miss  Ellen  Peat,  James  Harris,  and  John  Harden 
Hote,  execntors  and  tmstees  of  the  will  of  Francis 
Bronghton,  late  of  Springcroft,  Preston-row,  Brighton, 
deceased.  Whereas  Frank  Bronghton,  of  Clifton-hill, 
in  the  colony  of  Victoria,  tobacconist  and  hairdresser, 
and  son  of  tbe  above,  named  Francis  Bronghton,  by  an 
order  dated  the  17th  Feb.  1885  of  the  Conrt  of  Insol- 
vency of  the  colony  of  Victoria,  Melbonme,  was  declared 
insolvent.  And  by  an  order  of  the  said  conrt,  dated  the 
%;d  March  1885,  SUnley  Oifford,  William  Smith,  of  34, 
Collins-street,  West  Melbonme,  in  the  colony  of  Vic- 
toria, acconntant,  and  Myar  Loois  Goodheim,  of  145, 
Boorke-street,  Eaist  Melbonme,  in  the  colony  of  Vic- 
toria, tobacconist,  were  appointed  tmstees  of  uie  estate 
of  the  said  Frank  Bronghton.  And  whereas  by  power 
of  attorney,  dated  the  10th  day  Dec.  1885,  and  ezeonted 
by  the  said  Stanley  Gifford,  William  Smith,  and  Myar 
lionis  Goodheim,  I,  the  undersigned  Harry  George  liees 
Giffard  Jackson,  of  Vivian-road,  Peckbam  Rye,  in  the 
eonnty  of  Sorre^,  waa  appointed  their  true  and  lawful 
attorney  to  receive  all  moneys  payable  to  the  said  Frank 
Bronghton  nnder  the  will  of  his  father,  tbe  said  Francis 
Broughton,  deceased.  Now,  I  hereby  give  you  notice  to 
pay  to  me  the  legacy  of  two  hundred  ponnda  bequeathed 
to  the  said  Frank  Bronghton  by  the  will  of  the  said 
Francis  Bronghton,  deceased,  with  interest  thereon,  if 
any,  and  fnrther  to  pay  over  to  me  all  other  moneys 
which  the  said  Frank  Broughton  is  entitled,  nnder  the 
will  of  the  said  Francis  Bronghton,  deceased.  Dated 
this  aOth  day  May  1886. 

This  was  an  adjourned  summons  which  raised 
two  questions  as  to  whether  there  had  been  for- 
feiture of  Prank  Broaghton's  interest  or  not. 

It  appeared  that  there  was  income  in  the  hands 
of  the  trustees  of  the  will  subject  to  the  trust  for 
Frank  Broughton  between  the  date  of  tbe  tes- 
tator's  death  and  the  26th  May  1886,  when  the 
the  trustees  received  notice  of  the  Australian 
insolvency.  His  Lordship  ordered  an  affidavit  to 
be  produced  to  that  effect. 

C.  T.  IfiicheU  for  the  trustees. 

Earner,  Q.C.  and  Hadley  for  the  Frank  Brough- 
ton.   There  has  been  no  forfeiture  : 
LUyyd  v.  Lloyd,  L.  Bep.  2,  Eq.  722. 

W.  Freeman  for  parties  entitled  on  the  deter- 
mination of  Frank  Broughton's  interest. — There 
tuts  been  a  forfeiture  : 

Eoberlton  v.  Bobertmn.  30  Ch.  Div.  623 ; 
Bwrtt  V.  Ettr$t,  46  L.  T.  Bep.  N.  S.  899 ;  21  Ch.  Div. 
278; 


SamtMl  V.  Samnel,  41  L.  T.  Bep.  N.  S.  462 ;  12  Ch. 
Div.  152. 

Homer  in  reply. — I  rely  on  Uvyd  v.  Lloyd  as  a 
decision  in  my  favonr.  The  facts  are  similar  to 
the  facts  in  the  present  case.  It  was  a  case  of 
appointment  by  will  of  a  share  in  residuary,  real, 
and  personal  estate  to  L.  for  life ;  but  if  he  should 
by  any  act  or  default,  or  by  operation  of  law 
alien,  charge,  or  dispose  of  the  life  interests,  or  in 
any  manner  anticipate  the  same  to  or  in  fayour 
of  any  other  person  or  persons,  "  this  gift  was  to 
be  void,  and  the  share  to  go  to  the  children  of  L." 
At  the  death  of  the  testatrix  L.  was  a  bankrupt, 
having  been  adjudicated  a  few  days  before  on  his 
own  petition.  Assignees  were  appointed,  but  no 
steps  were  taken  to  realise  the  assets,  and  within 
a  twelvemonth  the  bankruptcy  was,  by  an  act  of 
the  creditors  under  their  statutory  powers,  an- 
nulled. It  was  then  held  by  Wood,  V.C.  that  a 
forfeiture  of  the  life  estate  within  the  meaning  of 
the  clause  in  theVill  had  not  taken  place. 

Chittt,  J. — ^The  question  in  this  case  is,  whether 
Frank  Bronghton  has  forfeited  his  life  interest 
nnder  the  will.  The  gift  comprises  real  estate 
and  residuary  personalty.  The  trust  in  question 
was  to  pay  the  income  to  Frank  Broughton  until 
he  should  die  or  become  a  bankrupt,  or  assign, 
charge,  or  incumber  the  same  or  any  part  thereof, 
or  do  something  whereby  the  same  would  by  ope- 
ration of  law,  or  otherwise,  if  belonging  absolutely 
to  him  become  vested  in  or  payable  to  some  other 
person  or  persons.  The  will  also  contains  the 
not  unusual  clause  with  reference  to  income  pro- 
duced previonsly  to  conversion  or  collection,  and 
gives  Frank  Broughton  the  right  to  the  actual 
income  during  the  first  year  from  the  testator's 
death.  The  will  is  dated  in  1883,  and  the  words 
in  regard  to  forfeiture,  as  is  often  the  case,  are 
words  of  futurity.  In  1885  Frank  Broughton's 
estate  was  sequestrated  in  Victoria  according  to 
the  law  there,  and  clearly  having  regard  to  the 
statute  which,  by  consent  of  parties,  I  am  asked 
to  construe  the  sequestration  was  equivalent  to 
bankruptcy  in  this  country.  It  is  sufficient  to 
say  that  an  assignee  was  appointed  in  Feb.  1885. 
Trustees  were  subsequently  appointed,  and  the 
property  of  Frank  Broughton  vested  in  them. 
The  testator  died  on  the  25th  July  1885,  namely, 
at  a  time  after  these  proceedings  had  been  com- 
menced, nnder  a  statute  which,  operating  by  the 
law  of  the  colony,  passed  everything  to  the 
trustees.  The  testator,  as  I  have  said,  died  on 
the  25th  July  1885.  The  trustees  under  the 
insolvency,  by  their  duly  constituted  attorney, 
gave  notice  to  the  trustees  of  the  will  on  the  26th 
May  1886,  stating  their  title,  and  requiring  the 
tmstees  of  the  will  to  pay  Frank  Broughton's 
interest  to  them.  On  the  25th  June  1886— eleven 
months  after  the  death  of  the  testator — the  estate 
of  Frank  Broughton  was  revested  in  bim  accord- 
ing to  the  law  of  the  colony.  The  question  which 
I  have  to  decide  is,  whether,  under  these  circum- 
stances, the  interest  of  Frank  Broughton  has  been 
forfeit^.  The  statement  of  facts  which  has  been 
submitted  to  me  omits  to  state  whether  or  not 
there  was  income  in  the  hands  of  the  trustees 
psyable  to  Frank  Broughton.  There  must  be  an 
affidavit  filed  to  show  that,  between  the  date  of 
the  death  of  the  testator  and  the  26th  May  1886, 
there  were  rents  or  other  income  in  the  hands  of 
the  tmstees,  which,  but  for  the  clause  of  for- 
feiture,   would   have   been   payable   to    Frank 
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Broaghton.  Subject  to  that,  I  bold  that,  on  the 
authorities,  the  forfeiture  clause  took  effect. 
Pearson,  J.  stated  the  true  principle  in  Robertson 
▼.  Eiehardeon  {two.).  The  decision  of  White  t. 
ChUtv,  13  L.  T.  Bep.  N.  8.  750;  L.  Bep.  1  Eq. 
372,  lus  been  commented  on  not  &Toarably  by 
the  late  Master  of  the  BoDs  Sir  George  Jessel 
I  am  asked  on  the  authority  of  that  case  and  the 
case  of  I^d  r.  Hoyd  to  say  that  no  forfeiture 
has  taken  place  in  the  case  before  me.  I  think 
the  obserration  of  Pearson,  J.  in  Bobertton  t. 
Siekardeon  is  well  founded,  when  he  says  :  "  It  is 
remarkable  that  in  both  these  cases  "  (namely. 
White  r.  Chitty  and  Lloyd  t.  Lloyd)  "the  Vice- 
Chancellor  based  his  judgment  in  a  great  measure 
npon  this,  that  between  the  time  when  the  right 
to  the  income  had  occnrred  to  the  person  who  had 
become  bankrupt  and  the  time  when  the  adjudi- 
cation of  bankruptcy  was  annulled  or  superseded, 
not  only  had  there  been  no  atte«ipt  on  the  pert  of 
the  assignee  in  bankruptcy  to  receive  that  income, 
bnt  there  had  been  no  income  in  {act  which  could 
hare  been  reeeired.''  In  the  case  before  me, 
there  is  the  notice  to  the  tmstees,  and  assuming 
that  the  affidavit  is  sworn  to  the  effect  I  have 
stated,  there  will  have  been  income  in  the  hands 
of  the  troBtees  between  the  death  of  the  testator 
and  the  notice.  Pearson,  J.  continnes  in  the  case 
I  have  mentioned  ;  "  In  White  v.  Chitty  the  bank- 
rupt himself  had  been  in  occnpation  of  the  house 
which  had  betn  devised  to  him  for  his  life,  and  no 
rent  could  have  been  demanded  from  him  until 
he  had  been  charged  with  an  occnpation  rent.  In 
]Avgd  T.  lioyd  the  gift  was  of  tne  income  of  a 
share  of  residue,  and  the  bankruptcy  was  annulled 
within  a  year  after  the  death  of  the  testatrix." 
By  that  I  understand  Pearson,  J.  to  mean  that 
there  was  no  income  in  the  hands  of  the  tmstees 
at  the  time  in  White  v.  Chitty.  It  is  useless  to 
attempt  to  make  oat  whethCT  in  XJoyd  v.  lAoyd 
there  were  rents  of  real  estate  in  hand.  Wood, 
y.U.  speaks  of  "  the  income  of  the  k^tee "  not 
having  been  forfeited.  There  may  have  been 
rents  m  hand,  bnt  that  does  not  appear  from  the 
report.  In  my  opinion  a  foiieitnre  has  taken 
place  of  Frank  Broughton's  interest.  There  was 
a  right  in  him,  bnt  for  the  clanse  of  forfeiture, 
and  there  was  income  which,  but  for  the  clanse  of 
forfeiture,  would  have  been  pavable  to  the  trustees 
of  the  will.  I  cannot  accede  to  Mr.  Bomer's 
argument,  that  in  this  case  I  ought  to  leave  the 
decision  of  the  matter  to  the  tmstees.  !No  act  of 
the  tmstees  could  alter  the  rights  of  persons 
claiming  under  the  will.  Consequently,  I  hold 
that,  subject  to  the  production  of  an  affidavit,  the 
forfeiture  clanse  has  taken  effect. 

Solicitors :    BoUon    and  Mote ;    Walker  and 
Whitjield.  

Feb.  26,  28  and  Jiarek  8. 

(Before  Chitty,  J.) 

SeTsK  CoTJHTKss  or  Dudlzt's  aks  Tni  LcnrooH 

AJtD  NOKTH-WsSTBElt  BaILWAT  COMPAIT's  CoIT- 
TBACT.  (a). 

SeUlei.  Land  Act  1882  (45  &  46  Viet.  e.  38),*.  2, 
m(&-mc^8;m.38,45,60— Settled  LaihdAet\2&^ 
(47  ^  48  Tie*,  c.  Ih).  ».  b— Infant  tenant  for  life— 
Ifo  trustees  of  settlement— Notieee. 

IneeeLWof  the  Settled  Land  Act  1882,  the  words 
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"  (nufee*  of  th«  seUlement "  comprise  not  otdy 
persons  irustess  of  the  settlement  within  seeL  2,. 
eub-seel.  8,  hvt  also  persons  appointed  by  the 
eouH  mtder  sect.  38  as  trustees  under  the  settle- 
mentfor  the  purposes  of  that  Act.  Where,  there- 
fore, a  tenant  for  life  under  that  Act  is  an  infant, 
and,  there  being  no  tmstees  of  the  settlement  {tmthin 
the  definition  given  in  »eet.  2,  sub-sect.  8),  on  order 
Knder  sect.  60  has  been  obtained  on  the  applica- 
tion of  the  infant's  guardians  enabling  each 
guardians  to  exercise  on  behalf  of  the  infant  the 
poicers  of  a  tenant  for  Ixfe  under  the  Aet,  it  i» 
not  necessary  thoUany  persons  should  be  appointed 
trustees  for  tlie  purposes  of  being  served  with 
notices  under  sect.  4o. 

ITndmi  the  will  of  John  'William,  Earl  of  Dudleiv, 
deceased,  WUliam  .Zumble,  Earl  of  Dudley,  a 
minor,  was  tenant  in  tail  in  possession  of  large 
estates  in  the  counties  of  Stafford  and  Worcester. 

The  trustees  of  the  will,  in  the  events  which  had 
happened,  had  a  power  of  sale,  and  no  trustees 
had.  been  appointed  under  sect.  38  of  the  Settled 
Land  Act  1882,  for  the  purposes  of  the  Act.  Con- 
sequently there  were  no  trustees  of  the  settle- 
ment within  the  meaning  of  the  Settled  Land 
Act,  and  at  the  death  of  the  late  earl  there  were- 
no  persona  able  to  exercise  powers  of  sale  and 
exchange  over  the  settled  estates. 

A  portion  of  the  settled  estates  consisted  of  • 
vein  or  seam  of  limestone  which  was  worked  in 
order  to  sell  the  minei^ 

The  London  and  North-Westem  Bail  my  Com- 
pany, apprehending  that  their  lineof  railway  might 
be  daniaged  by  the  workings,  which  were  then 
close  to  their  line,  shortly  before  the  death  of  John 
William,  Earl  of  Dudlev,  who  was  tenant  for  Ufe,. 
verbally  arranged  wiih  his  agent  for  the  parchaae- 
of  a  portion  of  this  seam  of  limestone  ior  17001. 

After  the  death  of  the  late  earl  it  was  arranged 
with  the  company  that  an  application  should  be 
made  to  the  court  by  the  gnardians  of  the  preseofe 
earl  to  appoint,  unider  sect.  60  of  the  Settled 
Land  Act  1882,  persons  who  could  exercise  the 
power  of  sale  on  his  behalf. 

Accm-dingly,  by  an  order  dated  the  22nd  Dec. 
1885,  it  was  ordered  that  the  Countess  of 
Dnd]^,  the  testamentaTTgnardian  of  the  person 
and  estate  of  the  infant  William  Humble,  Earl  of 
Dudley,  and  E.  M.  Granville,  Earl  of  Whamcliffe, 
and  Charles  Beilby  Stuart  Wortley,  the  guardians 
of  the  estate  of  the  infant  (appointed  by  an  order,, 
dated  the  6th  Aug.  1885,  to  act  jointly  with  the 
Countess  of  Dudlev),  should  be  at  liberty  to  exer- 
cise the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts  1882  and  1884  on  behalf  of  the 
infant,  the  tenant  in  tail  in  po!isession  of  the 
settled  estates  devised  by  or  sumect  to  the  uses 
and  trusts  of  the  will  of  John  William,  Earl  of 
Dudley,  in  relation  to  the  sale  of  the  mine  or- 
measure  of  limestone,  the  snrfacewhereof  belonged 
to  the  London  find  North-Westem  Bailway  Com- 
pany, unto  such  railway  company  tor  the  sum  of 
not  less  than  17002.,  and  that  they  should  be  at 
liberty,  in  the  first  instance,  to  receive  the  pur- 
chase money  for  the  same ;  and  it  was  also  ordered 
that  the  three  gnardians  should  be  at  Uberty  to 
exercise  generally,  with  regard  to  the  settled 
estates,  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts  on  bdialf  of  the  infant  dnring 
his  minority,  or  until  farther  order,  but  so  that, 
except  with  regard  to  the  enfranchisement  of  any 
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•oofiyboldB  held  of  aayxnanor  forming  part  of  the 
settled  estates,  and  also  except  with  regard  to  the 
granting  of  licences  according  to  the  cnstom  or 
practice  theretofore  used  to  copyhold  tenants  of 
the  manors  for  irorking  mines  or  minerals  nnder 
-or  within  their  copyholds,  and  also  except  with 
regard  to  any  sale  or  exchange  of  any  luids  or 
hereditaments,  or  the  surface  of  any  lands  or 
hereditaments,  forming  part  of  the  settled  estates 
sot  exceeding  in  any  one  instance  an  exchange  or 
sale  of  more  than  five  acres,  where  any  snch  sale 
or  exchange  was  or  might  become,  in  the  opinion  of 
the  guardians,  requisite  according  to  the  practice 
theretofore  nsed  in  the  management  of  the 
estates  for  the  purpose  of  the  better  enabling  or 
facilitating  the  working  of  the  mines  or  minerals 
under,  or  within,  or  forming  part  of  the  settled 
estates,  in  none  of  which  excepted  cases  was  any 
further  sanction  of  the  court  to  be  required, 
every  exercise  of  such  general  powers  to  be  snbject 
to  the  sanction  of  the  3udge.    - 

Subsequently,  an  agreement  was  entered  into 
between  the  persons  appointed  by  the  order  of 
the  22nd  Dec.  1885  and  the  London  and  IS'orth- 
Western  Bail  way  Company,  by  Joseph  Cooksey, 
their  agent,  whereby  the  vendors,  in  exercise  of  all 
powers  enabling  them,  and  in  pursuance  of  the 
order,  agreed  to  sell,  and  the  railway  company 
agreed  to  purchase,  the  mine  of  limestone  at  the 
price  of  17001. 

The  sum  of  17002.  was  to  include  full  compen- 
sation for  the  value  of  the  purchased  premises, 
and  for  all  rights  therein  and  of  communication 
through  such  purchased  premises  (except  snch 
rights  lit  communication  as  were  specified  in  sect. 
-80  of  the  Bailway  Clauses  Consolidation  Act 
1645,  and  which  weie  intended  to  be  reserved  out 
-of  the  sale). 

The  pnrchase  was  to  be  completed  and  the  pnr- 
-chase  money  paid  to  the  vendors  on  the  1st  f'eb. 
1887. 

It  was  admitted  by  all  parties  that  the  order 
of  the  22nd  Dec.  1885  was  wrong,  in  that  it  did 
Bot  direct  payment  of  the  purchase  money  into 
oonrt. 

A  further  question  arose  as  to  whether,  not- 
withstanding the  provisions  contained  in  sect.  60 
of  the .  Settled  Land  Act  1882,  trustees  for  the 
purposes  of  the  Act  shonid  be  appointed  under 
sect.  38  to  receive  notices,  Sec.,  under  sect.  45  of  the 
Act  of  1882,  and  sect.  5  of  the  Amendment  Act  of 
1884. 

A  sommonfl  nnder  the  Vendor  and  Purchaser 
Act  was  therefore  .taken  out,  on  behalf  of  the 
railway  company,  asking  that  it  might  be  da- 
-dared:  1.  That  the  Csuntess  of  Dudley,  Earl  of 
WfaamclifEe,  and  Charles  Beilby  Stuart  Wortley 
-(who  had  been  appointed  by  the  court  to  exercise 
dnring  the  minority  of  William  Hnmhie,  Earl  of 
Dudley,  and  on  his  behalf  the  powers  of  a  tenant 
for  Ufe  nnder  the  Settled  Land  Act  1882  with 
regard  to  the  above-mentioned  »8ale)  could  not 
exercise  the  power  of  sale  conferred  by  the  Settled 
Land  Act  1882  without  the'  appointment  of 
trustees  for  the  purposes  of  the  same  Act,  and 
without  giving  to  such  trustees  the  notices  re- 
(juired  by  the  45th  section  of  the  same  Act.  2. 
That  even  if  the  Conntess  of  Dudley,  Earl  of 
WhamcliSe,  and  Charles  Beilby  Stuart  Wortley 
could  exercise  the  aforesaid  power  they  could  not 
give  the  company  a  good  receipt  for  the  purchase 
<non^,  but  must  elect  either  to  have  the  same 


paid  into  court  or  to  trusteea  appointed  for  the 
purposes  of  the  said  Act. 

The  summons  was  adjonmed  into  court,  and 
now  came  on  to  be  heard. 

Arthur  Underhm  in  support  of  the  summons. 
— The  railway  company  object  to  the  vendors' 
title  on  two  grounda  :  First,  that  it  is  necessary 
that  trustees  should  be  appointed  on  whom  notice 
of  an  intention  to  sell  must  be  served ;  and, 
secondly,  that  even  if  no  trustees  are  necessary 
the  persons  appointed  by  the  court  are  not  able  to 
give  a  valid  receipt  for  the  purchase  money, 
although  the  order  of  the  court  authorises  itto 
be  paid  to  them.  It  has  always  been  the  practice 
of  the  court,  when  appointing  persons  to  exercise 
the  powers  of  a  tenant  for  life  nnder  sect.  60  of 
the  Settled  Land  Act  1882,  to  insist  upon  the 
appointment  of  trustees  to  receive  thb'  purchase 
money,  and  presumably  also  to  receive  notices. 
The  vendors  contend  that  it  cannot  be  the  proper 
course  to  appoint  trustees.  Sect.  60  of  the  Act 
of  1882  provides  that  where  a  tenant  for  life,  or  a 
person  having  the  powers  of  a  tenant  for  life 
nnder  the  Act,  is  an  infant,  or  an  infant  would, 
if  he  were  of  full  age,  be  a  tenant  for  life,  or  have 
the  powers  of  a  tenant  for  life  under  the  Act,  the 
powers  of  a  tenant  for  life  nnder  the  Act  may  be 
exercised  on  his  behalf  by  the  trnstees  of  the 
settlement,  and  if  there  are  none,  then  by  such 
person  and  in  such  manner  as  the  court,  on  the 
application  of  a  testamentary  or  other  guardian 
or  next  friend  of  the  infant,  either  generally  or 
in  a  particular  instance,  orders.  That  mast  be 
construed  as  merely  enabling  the  powers  of  a 
tenant  for  life  under  the  Act  to  be  exercised  on 
behalf  of  the  infant  by  his  guardians.  To  decide 
otherwise  would  be  to  give  exceptional  powers  to 
persona  appointed  under  the  statute  to  act  on 
behalf  of  infanta.  Sect.  38  provides  that  if  at  any 
time  there  are  no  trustees  of  a  settlement  within 
the  definition  in  the  Act,  or  where  in  any  other 
case  it  is  expedient,  for  purposes  of  the  Act,  that 
new  trustees  of  a  settlement  be  appointed,  the 
court  may,  if  it  thinks  fit,  on  the  application  of 
the  tenant  for  life  or  of  any  other  person  having, 
under  the  settlement,  an  estate  or  interest  in  the 
settled  land,  in  possession,  remainder,  or  other- 
wise, or,  in  the  case  of  an  infant,  of  his  testa- 
mentary or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  oe  trustees  under  the  settle- 
ment for  purposes  of  the  Act.  In  that  section  the 
case  of  an  infant  is  expressly  referred  to.  He 
cited 

Key    and    ElphinstoDe's   Precedonts,    2iid    edit., 

p.  838,  note ; 
Be  Rav'a  Settled  Eetatea,  50  L.  T  Bep.  N.  S.  80;  23 
Cb.  Div.  464. 

Bomer,  QX3.  and  WiUit  Bund,  eontrd. — Sect.  60 
of  the  Settled  Land  Act  1882  distinctly  enacts 
that  the  powers  of  &  tenant  for  life  may  be  exer- 
cised by  the  trustees  of  the  settlement,  if  there 
are  any.  Sect.  38,  sub-sect.  1,  enacts  that  the 
court  may,  on  the  application  of  a  guardian  or 
next  friend  of  an  infant,  appoint  persons  to  be 
trustees  of  the  settlement  for  purposes  of  the  Act. 
The  procedure  under  the  Act  is  therefore  alter- 
native. Sect  60  expressly  refers  to  the  case  of 
there  beingnotmstees.  The  words  "trustees  of  the 
the  settlement "  in  sect.  60  include  both  trustees 
of  the  settlement  within  the  definition  in  sect.  2, 
sub-«ect.  8,  and  trustees  for  the  purposes  of 
the  Act  within  sect.  38.    By  sub-sect.  8  of  sect.  2 
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the  persons,  if  any,  who  are  for  the  time  being  nndM- 
a  settlement  trostees  with  power  of  sale  of  settled 
land,:  or  with  power  of  consent  to  or  approval  of 
the  exercise  of  such  a  power  of  sale,. or  if  under 
a  settlement  there  are  no  such  trustees,  then  the 
persons,  if  any,  for  the  time  being  who  are  by 
the  settlement  declared  to  be  trustees  thereof 
for  the  purpofles  of  the  Act  are  for  the  purposes 
of  the  Act  trustees  of  the  settlement.  In  the 
case  of  trustees  having  already  been  appointed 
under  sect.  38,  it  is  not  possible  to  proceed  under 
sect.  60,  and  if  trustees  under  sect.  38  be 
appointed,  the  order  under  sect.  60  will  be  super- 
seded. To  appoint  tmstees  for  the  purpose  of 
receiving  notice  of  that  which  the  court  has 
sanctioned  would  be  nugatory.  [Chittt,  J. — ^It  is 
a  marvellous  thing  if  a  person  appointed  to  act 
merely  on  behalf  of  a  tenant  for  life  is  to  have 
larger  powers  than  a  tenant  for  life  acting  for 
hizaself/]  Sect.  60,  by  conferring  upon  the  court 
the  power  of  making  qualified  orders,  enables  it 
to  protect  all  interests. 

UTiderhUl  in  reply.— The  respondents'  conten- 
tion is  that,  by  reading  trustees  in  sect.  60  so  as 
to  include  trustees  appointed  under  sect.  38,  you 
are  to  confer  plenary  powers  on  persons  acting 
for  infants.  This  amounts  to  a  nullification  in 
the  case  of  infants  of  the  whole  machinerv  of 
the  Act,  by  means  of  what  is  called  an  implica- 
tion contained  in  sect.  60,  although  the  imme- 
diately following  sects.,  61  and  62,  contain  nothing 
exceptional  in  »ie  cases  of  other  persons  not  sui 
)un«— namely,  married  women  ana  lunatics . 

(7«r.  adv.  vuU. 

March  8. — ^The  following  written  judgment  was 
delivered  by 

CHirrr,  J. — ^The  objection  raised  by  the  pur- 
chasers is  that  the  guardians  of  the  infant  cannot 
exercise  the  power  of  sale  without  the  appoint- 
ment of  trustees  for  the  purposes  of  the  Act  of 
1882,  giving  notice  under  sect.  45.  The  question 
is  of  importance,  and  renders  necessaiy  an  exa- 
mination of  the  leading  provisions  of  the  Act. 
The  general  scheme  of  the  Act  is  this : — Large 
powers  of  dealing  with  the  settled  estate  are  con- 
ferred upon  the  tenant  for  life.  Among  these 
powers  tne  power  of  sale  is  one  of  the  most  im- 
portant. The  existence  of  trustees  is,  speaking 
generally,  contemplated  throughout  the  Act. 
Various  duties  are  imposed  npon  them,  particu- 
larly in  relation  to  capital  money.  These  duties 
relate  to  the  receipt,  the  investment,  and  other 
application  of  the  capital  money,  including  appli- 
cation of  the  money  in  improvements  of  the 
estate  as  defined  by  the  Act.  At  the  same  time 
provision  is  made  for  the  payment  of  the  capital 
money  into  court  and  its  application  under  the 
direction  of  the  court.  In  the  ordinary  case  of  a 
tenant  for  life  of  age,  the  notice  required  by  sect. 
45,  as  amended  by  the  Act  of  1884,  must  be  given 
to  the  trustees  of  the  settlement,  unless  notice  is 
waived  by  them.  The  giving  of  the  notice,  unless 
waived,  is  a  condition  precedent  to  the  exercise  of 
the  powers.  These  observations  apply  to  a  mar- 
ried woman  tenant  for  life  (sect.  61)  and  to  a  com- 
mittee of  a  lunatic  tenant  for  life  (sect.  62)  acting 
under  the  order  of  the  Lord  Chancellor.  The 
cases  of  a  married  woman  and  a  lunatic  are  dealt 
with  in  the  same  part  of  the  Act  (Part  14)  as 
that  which  relates  especially  to  infants.  The 
objection  to  the  present  order  depends  principally 


on  sect.  60,  taken  in  -  connection  with  the  other 
provisions  of  the  Act.  The  section  enacts  as 
follows :  "  Where  a  tenant  for  life,  or  a  person 
having  the  powers  of  a  tenant  for  life  nnder  this 
Act,  is  an  mfant,  or  an  infant  would,  if  he  wer» 
of  full  age,  be  a  tenant  for  life,  or  have  the  powers 
of  a  tenant  for  life  under  this  Act,  the  powers 
of  a  tenant  for  life  under  ^his  Act  may  be 
exercised  on  his  behalf  by  the  tmstees  of  the 
settlement,  and  if  there  are  none,  then  by  such 
person  and  in  such  manner  as  the  court,  on  th» 
application  of  a  testamentary  or  other  guardian 
or  next  friend  of  the  infant,  either  generally  or  in 
a  particular  instance,  orders."  The  point  in  the 
constmction  of  sect.  60  is  this:  Does  the  term 
"trustees  of  the  settlement  "  occurring  in  sect.  60 
denote  only  trustees  within  the  defimtion  of  the 
Act,  or  does  it  extend  also  to  tmstees  appointed 
by  the  Court  nnder  sect.  38  ?  The  definition  of 
trustees  is  contained  in  sect.  2,  sub-sect.  8.  The 
trustees,  as  there  defined,  consist  in  substance  of 
two  classes,  viz. :  (1)  Trustees  having  a  power  of 
sale  or  power  of  consenting  to  a  sale,  and,  conse- 
quently, persons  to  whom  t^e  settlor  has  confined 
so  important  a  power  as  that  of  turning  the 
est{U;e  into  money  and  receiving  the  money ;  and 
(2)  persons  whom  the  settlor  has  declared  to  be 
tmstees  of  the  settlement  for  the  purposes  of 
the  Act.  The  second  class  consists  of  persons  in. 
whom  the  settlor,  with  a  knowledge  of  the  Act, 
has  thought  fit  to  place  confidence  of  the  same 
high  character.  If  the  case  turned  solely  upon 
sect.  2,  sub-sect.  8,  and  sect.  60,  there  wonld  be 

f round  for  holding  that  trustees  within  the 
efinition  were  the  timstees  intended  by  sect.  60. 
Where  no  trustees  within  the  definition  have 
ever  existed,  there  it  is  plain  that  the  tmstees 
appointed  under  sect.  58  have  no  power  to  sell  the 
estate,  unless  it  be  under  the  provisions  of  sect. 
60.  In  every  other  case  the  sale  must  be  by  the 
tenant  for  life,  including  in  that  term  the  various 
persons  who,  under  sect.  58,  have  the  powers  of  a 
tenant  for  life.  The  first  snb-section  of  sect.  38 
provides  that:  "If  at  any  time  there  are  no 
trustees  of  a  settlement  within  the  definition  in 
this  Act,  or  where  in  any  other  case  it  is  expedient, 
for  purposes  of  this  Act,  that  new  trustees  of  a 
settlement  be  {^pointed,  the  court  may,  ii  it 
thinks  fit,  on  the  application  of  the  tenant  for 
life  or  of  any  other  person  having  under  the 
settlement  an  estate  or  interest  in  the  settled 
land,  in  possession,  remainder,  or  otherwise,  or, 
in  the  case  of  an  infant,  of  his  testamentary  or 
other  guardian,  or  next  friend,  appoint  fit  persons 
to  be  trustees  nnder  the  settlement  for  purposes 
of  this  Act."  Then  the  second  sub-section  is  as 
f nllows :  "  The  persons  so  appointed,  and  the  sur- 
vivors or  survivor  of  them,  while  continuing  to  be 
trustees  or  trustee,  and,  until  the  appointment  of 
new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  sur- 
viving or  continuing  trustee,  shall  for  purposes 
of  this  Act  become  and  be  the  trustees  or  trustee 
of  the  settlement."  The  next  section  (39)  enacts, 
by  sub-sect.  1,  that :  "  Notwithstanding  anything 
in  this  Act,  capital  money  arising  nnder  this  Act 
shall  not  be  paid  to  fewer  than  two  persons  as 
trustees  of  a  settlement,  unless  the  settlement 
authorises  the  receipt  of  capital  trust  money  of 
the  settlement  by  one  trustee.  (2)  Subject  thereto, 
the  provisions  of  this  Act  referring  to  the  tmstees 
of  a  settlement  apply  to  the  suiEviving  or  (»ntinu<- 
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ing  trustees  or  trustee  of  the  settlement  tor  the 
time,  being."    The  effect  of  sect.  38  is,  then,  to 
declare   in    ezprees    terms    that    the    tmstees 
tppointed  nnder  it,  and  the  survivor,  and  the 
l^sl  personal  representatives  of    the  survivor, 
sUkU  he  trustees  or  trustee  of  the  settlement  for 
the  purposes  of  the  Act.     Sect.  38,  therefore,  adds 
to  the  aefinitiou,  and,  in  my  opinion,  renders  it 
imperative  that  the  term  "  tmstees  of  the  settle- 
ment "  in  sect.  60  should  he  construed  as  extend- 
ing to  trustees  appointed  by  the  court  under  sect. 
38.    This  oonclasion  is  strengthened  by  contrast- 
ing the  term  "  trusteea  within  the  definition  of 
this  Act "  in  sect.  38  with  the  simpler  expression 
"  trustees  of  the  settlement "  in  sect.  60.   The  term 
"  trustees  within  the  definition  of  this  Act "  does 
not  occur  in  any  part  of  the  Act  except  sect.  38. 
Now,  turning  again  to  sect.  60,  it  is  plain  that, 
where  an  infimt  is  tenant  for  life  in  possession  of 
a  settled  estate,  it  contemplates  and  makes  pro- 
vision for  two  distinct   cases  :   the  first  where 
there  are  trustees  of    the  settlement,  and  the 
second  where  there  are  none,  and  in  both  lases 
it  authorises  the  exercise  of  the  powers  of  a 
tenant  for  life  on  behalf  of  the  infant — that  is  to 
say,  in  the  first  case  where  there  are  trustees, 
uia  in  the  second  where  there  are  none.    Now, 
in  the  first  case,  it  is  necessarily  implied  that  the 
tmstees  exercising  the  powers  shall  not  be  put 
to  the  idle  ceremony  of  giving  notice  to  them- 
selves; and  it  appears  to  me  to  follow  that,  as 
persons  appointed  by  the  court  to  exercise  the 
powers  on  behalf  of  the  infant  can  be  appointed 
only  where  there  are  no  trustees,   it  is  again 
necessarily  implied  that  such  persons  are   not 
required  to  give  any  notice  to  trustees.    The  true 
construction  of  the  second  part  of  sect.  60  appears 
to  me  to  be  that  the  duty  of  making  provision 
for  the  due  exercise  of  the  powers  of  a  tenant  for 
life  is  imposed  on  the  court.    This  is  shown  by 
conferring  on  the  court  jurisdiction  to  order  in 
what   "manner"  the  powers  shall  be  exercised 
"either  ^neralljr  or  in  a  particular  instance." 
Under  this  provision  the  court  has  jurisdiction  to 
order,  if  it  thinks  fit,  that  notice  shall  be  given 
to  any  remainderman  or  any  other  person.    The 
term  "  manner "  is  ose  of  wider  meaning.    The 
result,  then,  is.  that  ii  is  not  necessary  in  the 
present  case  that  any  trustees  should  be  appointed 
under  sect.  38 ;  and,  having  regard  to  the  terms 
of  the  order  conferring  a  power  of  sale  on  the 
ittfimt's  guardians  as  to  the  particular  part  of 
the  settled  estate,  it  is  not  necessary  that  notice 
should  be  given.    Indeed,  I  think  there  is  g;ood 
ground  for  saying  that,  if  trustees  were  appointed 
nnder  sect.  38,  the  powers  of  such  trustees  would, 
bj  reason  of  the  first  part  of  sect.  60,  override  or 
supersede  the  powers  conferred  on  the  guardians. 
That  particular  difiSculty  misht  be  got  over  bv 
appointing — as  would  probably  be  done  in  sncn 
a  case  aa  the  present — the  same  persons  to  be 
tmstees,  and  to  exercise  the  power  of  sale  in 
regard  to  the  particular  lands.      But,  for  the 
reasons  already  stated,  I  hold  that  no  appoint- 
ment of  trustees  is  required.    From  this  decision 
there  may  probably  result  some  inconveniences 
which  may  not  have  been  directly  contemplated 
by  the  Legislature.   I  mention  these  to  show  that 
I  have  not  overlooked  them  as  possible  conse- 
quences, though  I  desire  to  be  understood  as  not 
expr<3S8ing  a  final  opinion    upon   these  points. 
For  instance,  as  the  surviving  trustee  appointed 


under  sect.  38,  or  the  administrators  of  anob 
trustee,  might  have  an  unrestricted  power  to  sett 
the  mansion-house  where  the  infant  is  tenant 
for  life  nnder  a  settlement  (see  sect.  38,  sub- 
sect.  2,  and  sect.  15),  the  trustee  might  have 
been  appointed  on  the  application  of  a  previous 
tenant  for  life  of  age,  on  whose  death  the  infant 
sunoeeded  to  the  estate.  Such  a  trustee,  or  th» 
administrators  of  such  a  trustee,  might  have 
unfettered  liberty  to  embark  in  a  building 
scheme  (see  aect.  16).  Further,  where  an  in&nt 
and  a  person  of  age  are  tenants  for  life  in 
common  or  joint  tenants  (see  sect.  2,  sub-sect.  6)^ 
the  power  of  a  tenant  for  life,  so  far  as  regards 
the  person  who  is  of  age,  cannot — if  there  are 
no  trnstees  within  the  definition — be  exercised 
without  the  appointment  of  trustees  under  sect. 
38,  and  these  trustees,  on  their  apiMintment, 
would  be  trustees  capable  of  exercising  the 
powers  of  a  tenant  for  life  on  behalf  of  the 
infant ;  and  the  court  would  therefore  have  no 
jurisdiction  to  place  restrictions  on  the  exercise 
of  their  powers,  as  it  can  when  it  appoints 
persons  to  exercise  the  powers  of  a  tenant  for 
life  on  behalf  of  an  infant  under  the  latter  part 
of  sect.  60.  In  such  a  case,  however,  the  court 
could  protect  the  interests  of  the  infant  by 
selecting  proper  persons  to  be  trustees  under 
sect.  38.  But  if  such  inconveniences  should 
result  from  my  decision,  the  answer  to  any 
objection  founded  on  that  appears  to  be  that  the 
inconveniences  are  the  result  of  the  express  and 
definite  language  of  sects.  38  and  60.  I  therefore 
uphold  the  order  as  made,  except  that  it  is  wrongly 
drawn  so  far  as  it  gives  liberty  to  the  guardians 
of  the  infant  to  receive  the  purchase  money  in  the 
first  instance.  Inasmuch  as  there  are  no  trustees,, 
the  order,  in  this  respect,  ought  to  have  directed 
the  money  to  be  paid  into  court  (see  sect.  22,  sub- 
sect.  1,  and  sect.  46,  sub-sect.  1).  To  correct  this- 
slip  the  order  must  be  amended,  or  a  supple- 
mental order  made. 

Solicitors :  C.  H.  Maion;  Benbcw,  SaUteell,  and 
Tryon. 


Saturday,  April  2. 

(Before  Chittt,  J.) 

Re  HuLiiS's  Tbosts.  (a) 

Trutteei — Appoiniment  of  new  tiiuteet — Vesfinff 
order— Jun$diclion— Trustee  Act  1850  (13  4r  U 
Vict.  c.  60),  «.  10— Truitee  Ewtention  Act  1852: 
(15  ^  16  Vict.  e.  55),  «.  8. 

One  of  two  trualeet  was  eonvided  of  fdony  and 
sentenced  to  penal  servitude,  and  upon  an  appli- 
cation to  tlie  Palatine  Court  a  new  trustee  ioa» 
appointed  jointly  with  the  remaining  trustee. 
The  trust  property  consisted  of  land  partly  vrithin 
and  parth/  vnthaut  the  jurisdiction  of  the  Pala> 
tine  Court. 

On  the  appointment  of  the  new  trusts,  the  Palatiwt 
Court  made  an  order  vesting  track  part  of  the 
land  as  lay  within  that  court's  jurisdiction  tnihe 
new  trustee  and  Iheremaining  trustee. 

A  petition  was  then  presented  to  this  court  asking 
for  an  order  vesting  the  remaining  land  in  the 
new  trustee  and  the  remaining  trustee.  Th» 
evidence  showed  that  the  convict  trustee  could  not 
be  found. 

(a>  BepoTMd  bf  A.  OOTSSlus  Soc,  Bw|..  MsrtMmtMjkw 
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H«ld,  that  intunmeik  as  there  tmu  no  appoisitmait 
o/n«to  tnuieet  to  be  made  on  the  f>re$eiU  petition, 
no  vetting  order  eonid  he  made  under  aeet.  8  of 

■  ike  Trtutee  Exbentian  Act  1852,  hwoing  regard  to 
the  deeieion  of  the  Gourt  of  Appeal  in  B4  Dew- 
huPBt'B  TruBta  (56  L.  T.  EepTN.  S.  427 ;  33  0*. 
Dvo.  416). 

BtA  held,  that  a«  there  wai  sitfieient  emdenee  that 
the  eonviet  tmitee  could  not  be  found,  the  court 

■  had  juiriedicHon,  under  sect-.  10  of  the  Tnutoe  Act 
1850,  to  make  a  vetting  order,  and  wovid  aeeord- 
ing}y  make  tneh  an  order. 

One  of  two  tmstees  yrne  convicted  of  felony  and 
sentenced  zo  penal  Bervititde,  and  npon  an  appli- 
cation to  the  Palatine  Gourt,  Dand  Moir  was 
appointed  a  new  troAtee  jointly  with  William 
Hoir,  the  remaining  tmstee. 

The  tmst  property  consisted  of  land  partly 
within  and  partly  without  the  jurisdiction  of  the 
Palatine  Gonrt. 

On  the  appointment  of  David  Moir  as  new 
tmstee  the  Palatine  Court  made  an  order  vesting 
such  part  of  the  land  as  lay  within  that  court's 
jurisdiction  in  David  Moir  and  William  Moir. 

A  petition  was  now  presented  to  this  court 
asking  for  an  order  vesting  the  remaining  land 
in  David  Moir  and  William  Moir. 

The  evidence  showed  that  the  convict  trustee 
could  not  be  found. 

S.  A.  Sampson  for  the  petitioner. 

Chittt,  J.  stated  the  facts  of  the  case,  and  con- 
tinued as  follows : — ^The  question  here  is,  can  the 
.court  vest  the  lands  which  are  beyond  the  juris- 
diction of  the  Palatine  Court  in  David  Moir  and 
William  Moir  under  sect.  8  of  the  Trustee  Exten- 
sion Act  1 852  'f  That  section  provides  as  follows : 
"  When  any  person  is  or  shall  be  jointly  or  solely 
seised  or  pMsessed  of  any  landn  or  entitled  to 
any  stock,  npon  any  trust,  and  such  person  has 
been  or  shall  be  convicted  of  felony,  it  shall  be 
lawful  for  the  Court  of  Chancery,  npon  proof  of 
such  conviction,  to  appoint  any  person  to  be  a 
trustee  in  the  place  of  such  convict,  and  to  make 
an  order  for  vesting  such  lands,  or  the  right  to 
transfer  such  stock,  and  to  receive  the  dividends 
or  income  thereof,  in  such  person  to  be  so 
appointed  trustee ;  and  such  order  shall  have  the 
same  effect,  as  to  lands  as  if  the  convict  trustee 
had  been  free  from  any  disability,  and  had  duly 
executed  a  conveyance  or  assignment  of  his 
estate  and  interest  in  the  same."  Now,  looking 
at  the  decision  of  the  Court  of  Appeal  in  lie 
DewUurit's  Trusts  (hti  L.  T.  Ren.  N.  S.  427;  33 
Ch.  Div.  416)  upon  sects.  34  ana  35  of  that  Act, 
and  comparing  the  langnage  of  those  sections 
with  the  language  of  sect.  8, 1  consider  that  there 
is  no  jurisdiction  to  make  a  vesting  order  except 
in  cases  where  the  court  appoincs  a  new  trustee. 
But  then  I  have  been  referred  to  sect.  10  of  the 
Tmstee  Act  1850,  and  the  evidence  before  mo 
shows  that  it  is  not  known  where  the  convict  is. 
That  section  runs  thus :  "  Wheu  any  person  or 
persons  shall  be  seised  or  possessed  of  any  lands 
jointly  with  a  person  out  of  the  jurisdiction  of 
the  Court  of  Chancery,  or  who  cannot  be  found, 
it  shall  be  lawful  for  the  said  court  to  make  an 
order  vesting  the  lands  in  the  person  or  persons 
so  jointly  seised  or  possessed,  or  in  sucn  last- 
mentioned  person  or  persons  together  with  any 
other  person  or  persons,  in  such  manner  and  for 
such  estate  as  the  said  court  shall  direct ;  and  the 


order  shall  have  the  same  effect  as  if  the  trustee 
out  of  the  jurisdiction,  or  who  cannot  be  found, 
had  daly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same 
estate."  I  think,  therefore,  that  under  that  section 
I  can  make  the  vesting  order  as  asked,  because 
William  Moir  is  a  person  "  jointly  seised,"  and 
David  Moir  is  such  "  other  person  "  as  is  men- 
tioned in  the  section.  I  make  the  order  accord- 
ingly. 

Solicitors :  Pearte  imd  Sont. 


Monday,  May  9. 

(Before  Chittt,  J.) 

lie  Faithftu.;  Re  Scttok;   H.ibdwick  v. 
Sutton,  (a.) 

Executor — Dei>t  due  to  emeaUor  of  tmitee — Bight  of 
retainer — Exercite  of,  for  benefit  of  trust  estate. 

B.  teat  the  executrix  of  Iter  late  hwhand,  whoie 
estate  toot  insolvent  and  tcho  teas  indebted  to  the 
estate  of  A.,  of  vihieh  he  was  sole  trustee,  in  a 
consid^able  sum  of  money  in  respect  of  the  pro- 
ceeds of  sale  of  certain  real  estate,  and  therefore 
the  right  to  receive  the  money  and  the  obligation 
to  pay  were  centred  in  the  same  person. 

Under  these  circumntancei  B.  claimed  to  be  entitled, 
in  priority  to  all  other  creditors  upon  her  late 
hutband^t  ettate,  to  retain  out  of  his  pertonai 
assets  which  had  come  to,  or  were  in  her  hands, 
or  had  beenpaid  into  court,  a  sum  in  respect  of 
the  proceeds  of  tale  of  the  real  estate.  The 
tjucstion  was,  u-liether  an  executor  or  adminie- 
trator  tea*  bound  to  retain  for  debit  to  which  he 
was  entitled  as  trustee  wh»n  required  to  do  so  by 
his  cestui  que  trust. 

Held,  on  (he  authority  of  Sander  v.  Heathfield  (31 
L.  T.  Bep.  N.  S.  400;  L.  Rep.  19  Sq.  21),  that 
the  right  of  retainer  must  be  allowed. 

Masgaiiet  FAi-rurcLL,  widow,  by  her  wUl,  dated 
the  2Dth  April  1851,  after  direciing  payment  of 
her  debts  out  of  her  personal  estate  and  giving 
three  pecuniary  l^;acie8  of  200!.,  500!.,  and  700!. 
to  her  sous  as  therein  mentioned,  gave  all  other 
her  personal  estate  onto  Alfred  Mather  and  George 
Frederick  Prince  Sutton,  upon  trust,  if  they 
should  think  fit.  to  call  in,  sell,  or  dispose  of  all 
such  parts  thereof  as  should  not  consist  of  ready 
money,  and  should  by  and  out  of  the  moneys  to 
arise  thereby,  or  out  of  the  dividend.<i,  interest, 
and  profits  of  such  of  her  personal  estate  as 
should  not  be  sold,  and  of  tne  ready  money  of 
which  she  should  be  pcsscssed  at  the  time  of  her 
death,  pay  her  debts  and  legaciei>,  and  subject 
thereto  should  invest  the  residue  in  their  names 
in  the  purchase  of  any  of  the  public  stocks  or 
funds  of  Great  Britain  or  at  interest  upon 
Government  or  real  securities,  railway  bonds,  or 
shares  in  England,  with  power  to  vary  invest- 
ments, and  should  stand  possessed  of  the  trust, 
moneys,  stocks,  funds,  and  securities,  and  the 
interest,  dividends,  and  annual  produce  thereof, 
upon  trust  that  they,  or  the  survivor  of  them,  or 
the  executors,  or  the  administrators,  or  assigns 
of  such  survivor,  should  during  the  joint  lives  of 
her  daughters,  Margaret  Ann  Cotterill  (then 
Margaret  Ann  Faitbfull),  Augusta  Hardwick 
(then  Augusta  Faithf  ull),  and  Agnes  Ross,  widow, 
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(tliezt  Agnes  Faith! all),  pay  and  dmde  the  in- 
terest, dividends,  and  annual  produce  of  the  trust 
moneys,  stocks,  funds,  and  securities  unto  and 
smongBt  her  said  daughters  in  equal  shares  and 
pnmortians  as  tenants  in  common  to  and  for 
their  own  sole  and  separate  use  and  benefit, 
■with,  remainder  over  to  the  survivor  or  survivors 
<i  her  said  daughters.  The  will  contained  a  pro- 
viso that  if  anjr  of  her  said  daughters  should  die 
leaving  lawful  issue,  then  the  children  or  chUd  of 
such  daughter  or  daughters  should  take  the 
parent's  share  on  attaining  the  age  of  twenty-one 
yean. 

The  testatrix  also  devised  all  her  real  estate 
njito  her  trustees  upon  such  of  the  like  trusts, 
intents,  and  purposes  in  favour  of  her  said  three 
daughters  and  tneir  children  (if  any)  as  were 
thereinbefore  declared  concerning  her  personal 
estate,  including  the  power  of  sale  at  the  dis- 
cretion of  her  trustees. 

The  testatrix  died  on  the  16th  Nov.  1852. 

6.  F.  P.  Sutton,  as  sole  surviving  executor  and 
trustee  of  the  testatrix's  will,  possessed  himself 
of  the  personal  estate  of  the  testatrix,  and  sold 
her  real  estate,  and  received  the  proceeds  thereof. 
The  pecuniary  legacies  given  by  ner  will  and  her 
debts  were  all  paid. 

G.  F.  P.  Sutton  by  his  will,  dated  the  15th 
June  1867,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  wife  Emily  Jessie 
Sutton  for  her  separate  use,  and  appointed  her 

G.  F.  P.  Sutton  died  on  the  10th  March  1870, 
possessed  of  or  entitled  to  real  and  personal 
estate,  and  having  in  his  hands  certain  trust 
property  forming  pare  of  residuary  estate  of  the 
testotrix,  and  being  also  indebted  to  such  estate 
in  divers  moneys. 

Emily  J.  Sutton  having  declined  to  administer, 
Agnes  Koss  ^plied  for  administration  to  G.  F.  P. 
Sutton.  This  was  opposed  by  Augusta  Hard- 
wick  and  her  husband  Alfred  Fuller  Hardwick, 
but  neither  Agnes  Boss  nor  Augusta  Hardwick 
succeeded  in  obtaining  the  grant. 

On  the  9th  Aug.  1870,  however,  letters  of  ad- 
ministration, with  the  will  and  a  codicil  thereto 
annexed,  of  the  personal  estate  and  efCents  of  the 
testatrix  lifagaret  FaithfuU  left  unadministered 
by  G.  F.  P.  Sutton,  were  granted  to  Augusta 
Hardwick.  Nothing  further  was  done,  and 
matters  were  allowed  to  rest  until  1880,  when, 
wme  property  having  been  got  in  belonging  to 
G.  F.  P.  Sutton,  his  widow  £mily  J.  Sutton  was 
advised  to  prove  her  husband's  will,  and  in  1881 
she  duly  proved  it. 

Neither  Emily  J.  Sutton  nor  any  other  person 
accounted  for  the  trust  property  and  moneys 
bdonging  to  the  estate  of  the  testatrix  Margaret 
FaithfuU,  aad  which  were  in  the  hands  of  or 
owing  from  G.  F.  P.  Sutton,  and  such  trust  pro- 
perty and  moneys  were  still  due  from  his 
estate. 

Accordingly  thisactiou  was  brought  by  August  a 
Hardwick,  by  William  Edwin  Nicole,  her  next 
friend,  on  behalf  .of  herself  and  all  other  creditors 
of  G.  F.  P.  Sutton,  against  Emily  J.  Sutton  and 
Alfred  F.  Hardwick. 

By  her  statement  of  claim,  delivered  in  Dec. 
1881.  the  plaintiff  claimed  to  have  the  trusts 
of  the  will  and  codicil  of  the  testatrix  Margaret 
Faithful],  relating  to  the  real  and  personal  estate 
thereby  devised   and   bequeathed,  carried   into 


!  execution,  and  to  have  such  real  and  personal 
estate,  if  and  so  far  as  was  neceasaiy,  administered. 
The  plaintiff  also  claimed  that  an  account  might 
be  taken  of  the  trust  property  and  moneys 
subject  to  such  will  and  codicil  which  were . 
received  by  op  for  Q.  F.  P.  Sutton,  and  of  the 
application  thereof;  and  that  what  on  taking 
such  account  might  be  found  due  from  his  estate, 
might  be  answered  out  of  his  estate ;  and  if  Emily 
J.  Sutton  should  not  admit  assets,  then  that  his 
real  and  personal  estate  might  be  administered. 

By  the  order  made  in  this  action,  dated  the  Slst 
Dec.  1881,  the  court  declared  that  the  trusts  of 
the  will  and  codicil  of  the  testatrix  ought  to  be 
performed  and  carried  into  execution,  and  it  was 
ordered  that  the  usual  accounts  and  inquiries 
should  be  taken  and  made,  including  an  account 
of  the  residuary  personal  estate  of  the  testatrix 
and  of  the  proceeds  of  the  sale  of  any  real  estate 
belonging  to  her  come  to  the  hands  of  G.  F.  P. 
Sutton  and  of  the  dofendant  thnily  J.  Sutton  since 
his  death  or  of  any  other  person  by  his  order ; 
and  an  account  of  the  personal  estate  of  G.  F.  P. 
Sutton  come  to  the  hands  of  the  defendant  Emily 
J.  Sutton  ;  and  an  account  of  what  was  due  to  the 
plaintiff  and  the  other  creditors  of  G.  F.  P. 
Sutton  ;  and  an  inquiry  what  part  of  G.  F.  P. 
Sutton's  personal  estate  remained  outstanding  or 
undisposed  of. 

By  the  chief  clerk's  certificate  it  was  certified 
thac  the  defendant  Emily  J.  Sutton  was  unable 
to  render  any  account  of  the  residuary  personal 
estate  of  the  testatrix  Margaret  FaithfuU  or  of 
the  proceeds  of  any  sale  of  her  real  estate. 

It  was  also  certified  that  the  defendant  Emily 
J.  Sutton,  as  legal  personal  representative  of 
G.  F.  P.  Sutton,  and  as  trustee  of  or  as  executrix  of 
the  sole  trustee  of  the  testatrix  Margaret  Faith- 
I'uU's  real  estate,  claimed  to  be  entitled  to  retain  in 
priority  to  all  other  creditors  upon  G.  F.  P.  Sutton's 
estate  out  of  his  personal  assets  which  had  come 
to  or  were  in  her  hands,  or  had  been  paid  into 
court  in  this  action,  the  sum  of  4161'-.  and  interest 
thereon  at  4  per  cent,  per  annum  (if  the  court 
should  be  of  opinion  that  she  was  not  entitled  to ' 
interest. at  any  higher  rate)  from  the  13th  Nov. 
1869  (being  the  date  on  which  G.  F.  P.  Sutton 
admitted  that  41612.  was  so  in  his  hands  as  afore- 
said) to  the  date  of  the  certificate,  after  deduct- 
ing 2751.  6s.  4d.,  which  was  paid  by  Francis 
Oromaney  out  of  the  moneys  forming  part  of 
G.  F.  P.  Sutton's  estate  to  two  of  the  beneficiaries 
under  the  will  of  the  testatrix ;  that  such  prin- 
cipal and  interest,  after  deducting  the  sum  of 
275i.  6».  4d.,  would  amount  to  6779J.  17«.  M.;  and 
that  if  the  assets  of  G.  F.  P.  Sutton  were  insuffi- 
cient to  pay  such  sum,  the  defendant  Emily  J. 
Sutton  claimed  to  be  entitled  to  earmark  and 
follow  as  part  of  the  estate  of  the  testatrix 
Margaret  FaithfuU  certain  funds  specified  in  the 
cei^ificate,  together  amounting  to  2154i.  15«.  6d. 

It  was  farther  certified  that  the  defendant 
EmUy  J.  Sutton  also  claimed  to  be  entitled  to  be  ' 
allowed  as  a  creditor  against  the  estate  of  G.  F.  P. 
Sutton  for  the  capital  sum  of  20062.  4«.  6d. 
(being  the  difference  between  the  sum  of  4161L 
and  the  sum  of  21541.  15s.  6d.),  together  with 
interest  upon  that  sum  of  20062.  4«.  6(2.  at  4  per 
cent,  per  annum  from  the  18th  Nov.  1869  untU  pay- 
ment ;  and  that  she  claimed  to  be  entitled  to  such 
capital  sum  and  interest  out  of  G.  F.  P.  Sutton's 
personal  estate  other  thiui  the  estate  ao  earmarked 
igitized  by  VjOOQ IC 
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by  her  aa  aforesaid   in  priority  to  anj  other 
claim. 

The  chief  clerk  allowed  the  claim  of  the  defen- 
dant Emily  J.  Sntton. 

Objections  to  the  chief  clerk's  certificate  were 
consequently  carried  in  by  Franci»  Ommanney, 
the  execntor  of  Anna  Maria  Kelly. 

He  objected  to  the  finding  that  the  defendant 
Emily  J.  Sntton  was  entitled  to  retain,  in  priority 
to  all  other  creditors  out  of  the  personal  assets 
of  G.  F.  P.  Sntton  which  had  come  to  or  were  in 
her  hands,  or  had  been  paid  into  court  in  this 
action,  the  sum  of  41611.  and  interest  thereon  at 
the  rate  of  4  p»er  cent,  per  annum  from  the  13th 
Kov.  1869,  subject  to  soch  deduction  as  in  the 
certificate  mentioned,  on  the  followinf^  jici^nnds  : 

(a)  That  the  defendant  Emily  J.  Sutton  was 
not  the  legal  personal  representative  of  the  testa- 
trix Margaret  Faithfull,  inasmuch  as  letters  of 
administration  with  the  will  and  codicil  annexed 
to  her  estate  left  nnadministored  by  G.  F.  P. 
Sutton  had  been  granted  to  the  plaintiff  Augnsta 
Hard  wick,  the  defendant  Emily  J.  Sutton  haTing 
renounced  probate  of  the  will  of  G.  F.  P.  Sntton 
for  that  purpose ;  and  that  the  plaintiff  was  now 
the  legal  personal  representatiTe  of  the  testatrix 
Margwet  Faithfull. 

(6)  That  even  if  the  defendant  Emily  J.  Sutton 
were  legal  personal  representative  both  of  the 
tostatriz  Margaret  Faithfull  and  G.  F.  P.  Sutton, 
her  claim  to  be  entitled  to  such  retainer  would  be 
bad  in  law,  inasmuch  as  the  relation  of  debtor  and 
creditor  never  existed  between  the  testatrix  and 
G.  F.  P.  Sutton. 

Francis  Ommanney  further  contended  that  the 
certificate,  in  lieu  of  finding  that  the  defendant 
Emily  J.  Sutton  was  entitled  to  such  retainer  as 
aforesaid,  ought  either  to  find  that  she  was  not  so 
entitled,  or  reserve  the  matter  as  a  question  of 
law  for  the  decision  of  the  court  on  further  con- 
sideration. 

Under  these  circumstances  the  chief  clerk 
altered  his  certificate,  and,  instead  of  allowing  the 
claim  as  he  had  done,  stated  that  such  claim  was 
reserved  for  the  decision  of  the  court  on  further 
consideration. 

The  action  now  came  on  to  be  heard  upon 
further  consideration. 

Bomer,  Q.C.  and  Kingdon ;  Sir  Arthur  Walton, 
Q.G.  and Lyttelton Chubb;  Levett;  SwinfenEady; 
and  J.  O.  Wood,  for  the  various  parties. 

The  following  cases  were  cited : 
/Sander  v.  Haaihfield,  31  L.  T.  Bep.  N.  S.  400; 

L.  Bep.  19  Eq.  21 ; 
Plumer  v.  Marchant,  3  Borr.  1380  (dted  3  A.  &  E. 

858); 
Bidimond  v.  WhUe,  41  L.  T.  Bep.  N.  S.  570 ;  10  Ch. 

Div.  727;  13 lb.  361; 
Be  Ccmpton ;  Norton  v.  Conuiton,  S3  L.  T.  Bep.  N.  S. 

410;  30Ch.  Dir.  15; 
Be  Dauney,  54  L.  J.  900,  Ch. 

Chittt,  J. — ^In  this  case  the  chief  clerk's  certi- 
ficate finds  that  Mrs.  Sutton  is  a  creditor  of 
G.  F.  P.  Sntton's  estate  for  a  considerable  sum  of 
money.  Mrs.  Sutton  is  also  the  executrix  of  the 
late  G.  F.  P.  Sutton,  and  under  the  circumstances 
Mrs.  Sntton  claims  a  right  of  retainer  in  respect 
of  her  debt.  G.  F.  P.  Sutton  was  a  trustee  of 
Mrs.  Faithfull.  He  was  trustee  of  the  fund 
which  arose  from  the  sale  of  real  estate.  He 
appropriated  a  certain  portion  of  it  to  his  own 
use,  and  in  that  way,  on  his  death,  in  one  way  of 
putting  the  case,  his  estate  was  a  debtor  to  the 


estate  to  which  that  fund  belonged — in  other 
words,  to  Mrs.  Faithfull's  estate.  But  the  legal 
personal  representative  of  Mrs.  Faithfull  cannot 
sue  for  this  fund,  beoause  the  fund  consisted  <rf 
Mrs.  Faithfull's  real  estate  which  had  been  sold 
bv  G.  F.  P.  Sutton.  As  a  matter  of  fact,  the 
chief  clerk's  certificate,  which  has  not  beoi  ob- 
jected to,  finds  Mrs.  Sntton,  as  I  have  already 
stated,  to  be  a  creditor  of  G.  F.  -P.  Sntton^ 
estate.  On  this  statement  it  appears  that  the 
right  to  receive  and  the  obligation  to  pay  are 
centred  in  the  same  person.  If  there  had  been 
two  different  persons,  there  would  be  a  right  of 
action  in  the  one  and  a  liability  in  the  other.  In 
such  a  case,  stating  this  as  a  general  proposition, 
the  law  allows  the  right  of  retainer.  The  groond 
upon  which  the  right  ai  retuner  is  aUowed  is 
that,  at  law,  the  executor  is  entitled,  at  bis  own. 
will,  to  prefer  one  creditor  to  another  of  eqoal 
degree ;  and  inaamnoh  as  he  could  not  bring  an 
action  against  himselt,  bat  other  creditors  could 
brin^  actions  a^;ainst  him,  he  wonld,  by  the  other 
creditors  bringing  their  actions,  get  postponed  to 
all  the  others,  umess  he  exercisea  the  right  of  re- 
tainer. I  believe  that  is  the  way  in  which  the 
right  of  retainer,  which  gives  priority,  came 
about.  The  right  of  retainer  has  been  followed 
and  allowed  in  equity.  Where  there  is  a  judg- 
ment to  administer  the  estate  of  the  deceased 
persons,  equity  re^rds  that  as  a  judgment  for  the 
benefit  of  all  creditors.  So  it  was  in  form,  and  bo 
it  now  is.  Therefore  all  creditors  not  paid  up  to 
that  time  of  equal  degree  are  looked  upon  equally 
among  themselves  as  having  the  benefit  of  the 
decree,  being,  in  other  words,  judgment  creditors. 
Notwithstanding  that,  however,  courts  of  equity 
have  allowed  the  executors  to  set  np  their  right 
of  retainer,  both  in  respect  of  debto  due  to  them- 
selves personally,  and  debts  due  to  them  as  trus- 
tees. Now,  I  have  heard  an  argnment  of  Mr. 
Wood's,  bearing  on  the  case  of  Sander  y.  HeeUhfiM 
(31  L.  T.  Bep.  N.  S.  400;  L.  Rep.  19  Eq.  21). 
Sander  v.  Heathfidd  was  decided  in  1874  by 
Malins,  y.C,  and  the  substance  and  gist  of  Mr. 
Wood's  argument  is  that  that  decision  is  er- 
roneous, and  his  arguments  were  directed  to 
supporting  that  proposition.  Malins,  Y.C.  had 
the  point  elaborately  argued  before  him  and  he 
decided  it.  It  is  admitted  that  the  case  tod  the 
decision  are  exactly  in  point  on  the  present  occa- 
sion, and  it  appears  to  me  to  be  beyond  my  autho- 
rity, even  if  1  thought  the  cose  wrong,  to  overrule 
it.  I  am  bound  by  it,  and  must  follow  it.  In  a  case 
of  this  kind,  I  think  the  right  way  is  to  follow  it 
without  making  any  comment  npon  it.  There- 
fore, there  being'an  express  decision  in  favour  of 
the  right  here  claimed  on  behalf  of  Mrs.  Sutton,  I 
must  give  my  decision  in  her  favour.  Then  it  has 
been  said  by  Mr.  Wood,  whose  client,  Mr.  Francis 
Ommanney,  is  also  a  creditor,  that  he  has  a  similar 
right  of  retainer.  That  is  disposed  of  by  one 
observation:  The  creditor  here  is  Mr.  Francis 
Ommanney,  representing,  no  doubt.  Miss  Kelly, 
whose  representative  G.  F.  P.  Sutton  himself 
was.  But  the  debtor  is,  at  law,  Mrs.  Sutton,  exe- 
cutrix of  G.  F.  P.  Sntton;  and  thus,  of  course, 
there  is  no  right  of  retainer  by  Mr.  Francis 
Ommanney. 

Solicitors  for  the  plaintiff,  PaJmer  and  Buil. 

Solicitors  for  the  defendant,  WhUehoute  and 
Etheringlon ;  Sutton  and  Ommanney;  Wallace 
and  Co. 
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May  16  and  17. 

(Before  Chittt,  J.) 

Ee  BicHAKDsoH;     Shcldham    v.   Thx     Botal 

National  LinsoAT  Ixstitution.  (a) 
F«B — Charity — Bequett  of  capital  sum — Olliga- 

Hon  in  naittre  of  a  trust. 
A  capital  turn  teas  le^ieathed  to  the  trustee*  of  the 
Boual  National  Lifeboat  Institution  on    con- 
dition that  the  institution  should  construct  and 
keep  up  two  lifeboats.     There  was  a  gift  over  in 
case  the  institution  should  decline  to  construct  the 
UfAoat*. 
Had,  that  the  gift  wtu  a  gift  in  the  nature  of  a 
truii;  and  thiai  the  lifeboat  instittUion,  having 
accepted  the  trust,  was  entitled  to  an    absolute 
transfer  of  the  fund. 
H.  T.  Shuu>hax,  who  died  in  1879,  had  by  hia  will 
bequeathed,  in  the  events  which  had  happened,  a 
Bom  of  10,0001.  to  his  executors  npon  tmat  to  pay 
the  same  to  the  trustees  of  the  Boyal  National 
Lifeboat    Institution,    "on   the    condition    that 
the  said  institution  do  and  shall  construct,  build, 
put  on,  keep  in  permanent  repair,  use,  and  exer- 
cise two  tubular  lifeboats,"  according  to  a  pattern 
named,  and  to  be  stationed  at  Deal  and  Pwllheli, 
and  to  be  in  memory  of  the  testator's  late  father 
and  mother ;  and  the  testator  further  directed 
that  in  case  the  said  institution  should  decline  to 
construct,  &e.,  the  two  lifeboats  as  aforesaid  his 
executors  were  to  stand  possessed  of  the  10,0002. 
in  trust  for  the  Female  Befuge  and  Beformatory 
at  £naton-road,    and    the  Boyal    Hospital   for 
Incorablea  at  West  Hill  in  eoual  moieties. 

The  lifeboat  institution  asked  for  the  absolute 
transfer  of  the  10,0001.  to  its  trustees,  on  the 
ground  that  it  accepted  the  bequest  as  a  gift  in 
trust. 

The  Female  Bef ug^  and  the  Hospital  for  Incur- 
ables did  not  appear. 

Bomer,  Q.C.  and  Leonard  Field  for  the  execu- 
tors. 

_  Vaughan  Hawkins  for  the  Lifeboat  Institu- 
tion.— We  have  accepted  the  gift,  and  we  are 
entitled  to  an  absolute  transfer.  The  condition 
is  an  obligation  in  the  nature  of  a  charitable 
trust,  whichwould  be  enforceable  by  the  Attorney- 
General,  and  which  the  Court  of  Chancery  can 
modify  if  change  of  circumstances  should  make 
such  a  course  desirable  : 

Bt  Contn^oo- (  WiU,  2  L.  T.  Bep.  N.  S.  635 ; 
Th*  Attorney-General  t.  Vhrist'i  Hospital,  Tarn.  396 ; 
1  Bobs.  &  H.  626. 
Chittt,  J. — ^There  have  been  several  cases  in 
which  conditions  have  been  construed  as  trusts. 
I  think  the  present  is  one  of  those  cases.    I  shall 
therefore  make  the  order  for  transfer  as  asked. 

Solicitors:  Feaeoek  and  Goddard,  agents  for 
Capron  and  Sparkes,  Guildford;  Clayton,  Sons, 
and  Fargtu.  

Saturday,  June  11. 

(Before  Chittt,  J.) 

Shaito  v.  Bolckow,  Yauohait,  and  Co.  Limited, 

No.  2.  (a) 
Practice — Action  inv(Mng  issues — Custom  or  no 
custom — Ancient  documents  ofpeeuldar  character 
—Application  for  trial  by  jury  — Evidence  in 
support  of  application  —  iittle*  of  Court  1833, 
Order  :^XVL,  rr.  2-10.  __ 

(«)  BcporMd  by  A.  COTtaABSX  Sn,  £m|.,  BuTi<ter«t-I«w. 


The  pHaintijf  in  an  ae(io»  which  was  commenced  in 
ths  Chancery  Division  applied  for  a  trial  by 
jury,  on  the  ground  that  the  issues  as  to  the 
emstenoe  of  a  local  custom,  and  the  amount  of 
damage  done  to  the  plaiTttiff,  required  to  be  tried 
in  the  neighbourhood  where  the  cause  of  action 
arose,  and  where  th«  majority  of  the  witnesses 
resided.  The  applieaiion  was  opposed  by  the 
defetidant*  on  tv)o  grounds :  First,  that  the  custom 
had  to  be  proved  by  the  examination  of  ancient 
documents  of  a  peculiar  character ;  and  secondly , 
that  one  of  tli  defendants  was  an  important 
mineowner,  against  whom  such  a  local  prejudice 
emsted  as  would  endanger  the  defendants'  pro- 
spects of  a  trial  by  jury.  The  plaintiff  made  no 
answer  to  the  defendants'  evidence  as  to  local 
prejudice,  not  even  so  far  as  to  express  his  belief 
thai  the  defendants  would  have  a  fair  trial. 

Held,  that  the  defendants  had  brought  tliemselves 
within  the  terms  of  rule  5  of  Oraer  XXXVI.  of 
the  Bules  of  Court  1883 ;  cmd  that  the  appUea- 
tionfor  a  trial  by  jury  must  be  refused. 

Held  also,  that,  ajpart  from  rtUe  5  of  Order 
XXXVL,  the  plamiijf's  evidence  was  insufficient 
to  sumport  his  apj^ication,  inasmuch  as  it  eon- 
taineano  answer  to  the  defendants'  evidence  as 
to  local  prejudice  at^  the  danger  of  tlveir  not 
dtiaining  a  fair  trial. 

This  was  an  application  by  the  plaintiff  in  the 
action  for  an  order  that  the  action  might  be  tried 
before  a  judge  with  a  special  jury  at  the  next 
assizes  at  Durham. 

The  plaintiff  was  the  tenant  of  certain  copyhold 
lands  in  the  county  of  Durham,  and  also  the 
owner  of  certain  freehold  allotments  which  were 
formerly  part  of  the  waste  moors  or  commons 
belonging  to  the  Bishops  of  Durham. 

The  action  was  commenced  by  the  plaintiff  in 
1885  against  Bolckow,  Vaughan,  and  Co.  Limited, 
who  were  lessees  under  a  lease  from  the  Ecclesi- 
astical Commissioners  for  England,  lords  of  the 
manor  of  Bondgate,  in  Auckland,  of  the  minerals 
under  copyhold  lands  of  which  the  plaintiff  was 
tenant  on  the  rolls  of  the  manor. 

The  Ecclesiastical  Commissioners  for  England 
were  not  originally  made  parties  to  the  action, 
but  in  Dec.  1886  the  writ  was  amended  by  adding 
them  as  defendants. 

In  Jan.  1887  an  amended  statement  of  claim 
was  delivered,  which  contained  an  averment  that 
the  Ecclesiastical  Commissioners  alleged,  con- 
trary to  the  fuct,  that  they  were  in  right  of  the 
see,  or  as  successors  of  the  Bishops  of  Durham, 
and  as  lords  of  the  manor,  entitled  by  themselves 
and  their  lessees  to  get  and  work  the  coals  and 
other  minerals  within  and  under  the  copyhold 
lauds  held  of  them  as  such  successors. 

The  amended  statement  of  claim  further  alleged 
that  the  defendants,  the  Ecclesiastical  Commis- 
sioners for  England,  in  fact  justified  and  approved 
the  acts  of  the  defendants,  Bolckow,  Yaaghan, 
and  Co.  Limited,  therein  complained  of,  and 
alleged  that  the  latter  defendants,  as  claiming 
under  the  lease,  were  entitled  to  commit  the 
same,  and  had  received,  and  claimed  to  be  en- 
titled to  receive,  from  the  defendants,  Bolckow, 
Yaughan,  and  Co.  Limited,  divers  rents,  royalties, 
and  wayleave  dues  for  and  in  respect  of  coal  so 
wrongfully  worked,  and  the  minerals,  articles, 
and  things  so  wrongfully  carried  as  aforesaid. 

An  injunction  was  claimed  Uv  restrain  the 
gitized  by  VjOO vie 
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defendants  respectively,  their  respective  lessees, 
agents,  servants,  and  workmen,  from  entering 
upon  and  trorking  the  coal  and  other  minerals 
-within  and  under  the  plaintifTs  ancient  copy- 
holds withoDt  the  consent  of  the  plaintiff,  and 
damages ;  and,  in  the  alternative,  an  injunction 
to  restrain  the  trorking  so  as  to  let  down  or 
otherwise  injure  or  interfere  with  the  surface  of 
such  lands;  and.  in  either  event,  damageb  for 
having  so  worked  the  coal  nnder  the  copyholds 
as  to  let  down  and  injnre  the  surface. 

Two  questions  were  raised  by  the  pleadings  in 
the  action  (1)  whether  by  a  cnstom  in  the  Palati- 
nate of  Durham  (being  snch  part  of  that  connty 
as  lies  between  the  Tyne  and  the  Tees)  the  defen- 
dants, the  Ecclesiastical  Commissioners  for  Eng- 
land, as  the  successors  in  title  of  the  Bishops  of 
Durham,  and  all  persons  claiming  nnder  them, 
were  entitled  to  get  and  work  minerals  within 
and  under  copyhold  lands  and  the  wastes,  moors, 
and  commons,  and  in  the  dne  getting  and  work- 
ing to  let  down  and  otherwise  injure  the  surface 
of  snch  lands  without  the  consent  of  the  copy- 
hold tenants,  but  to  make  reasonable  compensa- 
tion; and  (2)  as  to  the  amount  of  the  damage 
actually  suffered  by  the  plaintiff. 

The  action  was  originally  commenced  in  the 
Chancery  Division,  but  in  the  amended  state- 
ment of  claim  Durham  was  inserted  as  the  place 
of  trial. 

The  present  application  was  made  in  chambers, 
«nd  was  adjourned  into  court  as  a  procedure 
summons. 

The  evidence  in  support  of  the  application  was 
that  most  of  the  witnesses  were  persons  in  the 
neighbourhood  of  Durham ;  that  it  was  desirable 
to  avoid  t^e  expense  of  bringing  and  keeping 
such  witnesses  in  London ;  and  that  it  was  also 
desirable  that  the  jury  should  make  a  personal 
inspection  of  the  damaged  lands. 

The  defendants'  evidence  showed  two  things : 
(1)  that  the  custom  could  only  be  proved  by 
volnminous  docaments,  being  copies  of  State 
records  of  ancient  date,  and  going  as  far  back  as 
the  year  a.d.  1 131 ;  and  (2)  that  the  defendants 
were  in  danger  of  not  getting  a  fair  trial  from  a 
jury  in  Durham  owing  to  the  prejudice  which 
was  entertained  by  the  public  in  JDurham  against 
the  Ecclesiastical  Commissioners  as  landlords. 
The  defendants  put  in  evidence  several  copiea  of 
a  local  paper,  the  Northet-n  Echo,  which  contained 
leading  articles  making  strong  commeDts  upon 
the  conduct  of  the  Ecclesiastical  Commissioners 
as  landlords. 

The  plaintiff  put  in  no  evidence  to  the  contrary, 
nor  to  the  effect  that  the  defendants  would  have 
s  fair  trial. 

Whitehome,  Q.C.  and  /.  G.  Wood  for  the  plain- 
tiff. 

Elton,  Q.C.  and  G.  H.  Blakealey,  for  the  defen- 
dants, referred  to  rule  5  of  Order  XXXVI.  of  the 
Rules  of  Court  1883,  whereby  it  is  provided  that 
the  court  or  a  judge  may  direct  the  trial  without 
s  jury  of  any  cause,  matter,  or  issue  requiring  any 
prolonged  examination  of  documents  or  accounts, 
or  any  scientific  or  local  investigation,  which 
cannot  in  their  or  his  opinion  conveniently  be 
made  with  a  jury. 
.  Whitehome  replied. 

_  Chittt,  J.  stated  the  facts  of  the  case  and  con- 
liinned  as  follows  r — The  plaintiff  commenced  the 


present  action  in  the  Chancery  Division,  and, 
after  further  consideration,  now  asks,  ns  he  is 
entitled  to  ask,  for  a  trial  by  jury.  The  (juestioa 
is  whether,  in  the  exercise  of  my  discretion,  and 
having  regard  to  the  nature  of  the  case  and  the 
result  of  the  new  rules  (Rules  of  Court  1883, 
Order  XXXVI.,  rr.  2—10),  I  ought  to  make  such 
an  order  as  the  plaintiff  asks.  I  think  that  the 
defendants  have  brought  themselves  within  the 
terms  of  rule  5  of  Order  XXXVI.,  because  their 
evidence  shows  that  the  first  issue  as  to  the 
custom  is  an  issue  requiring  a  prolonged  examina- 
tion of  documents  of  a  peculiar  character,  and 
that  it  would,  therefore,  not  be  expedient  for 
the  trial  to  ^  a  trial  by  jury.  But  eveii 
if  the  defendants  had  not  brought  themselves 
within  the  rule  (Order  XXJCVl.,  r.  5),  I 
would,  on  the  evidence  before  me,  have  refused 
this  application,  for  the  plaintiffs  evidence  is 
insufficient.  The  defendants  have  put  in  evidence 
that  there  exists  a  prejudice  against  the  Ecclesi- 
astical Commissioners  as  great  mineowners,  and 
that  if  the  trial  took  place  at  Durham  there 
wonld  be  a  danger  to  the  defendants  of  not  getting 
a  fair  trial.  The  plaintiff  has  made  no  answer  to 
this  affidavit.  He  nas  not  even  put  in  an  affidavit 
saying  he  believes  there  wonld  be  a  fair  trial,  and, 
therefore,  on  the  evidence  alone,  I  should  have  to 
decide  against  this  application.  I  refuse  the  ap- 
plication mainly  on  the  first  ground;  but  tne 
second  ground  is  sufficient. 

Solicitors,  for  the  plaintiff,  Harvey  e,ni  Capron. 

Solicitors,  for  the  defendants,  White,  Barrett, 
and  Co. 


Saturday,  June  18. 

(Before  Chittt,  J.) 

Oakby  asd  Son  r.  Daltos.  (a) 

Practice — Infringement  of  trade  mark  and  frau- 
dulent imitation — Action  by  regielered  owner  to 
restrain — Death  of  plaintiff' — Surviuorship  of 
action — Actio  personalis  moritur  cumpertond. 

An  action  to  restrain  the  infringement  and  frau- 
dulent imitation  of  a  registered  trade  mark,  with 
the  usual  claim  for  an  account  and  damages, 
in  uihich  an  inierlociUory  injunction  hat  been, 
obtained,  is  not  within  the  principle  of  the  maartm 
Actio  personalis  moritur  cum  persona;  but,  being 
brouglU  in  respect  of  injury  to  property  of ,  the 
plaintiff,  the  registej-ed  owner  of  the  trade  marl; 
tnoy  be  continued  by  hit  legal  personal  repre- 
sentatives after  his  death. 

A.  was  tlie  outier  of  a  trade  mark  registered  under 
the  Trade  Marks  Registration  Act  1875  (33  ^  3» 
Vict.  c.  91),  and  commenced  an  a-ciion  against  B., 
a  rival  trader,  wJu)  had  sold  his  otmi  goods  cm 
and  for  the  goods  of  A.  by  means  of  labels  made^ 
so  as  to  imitate  the  labels  on  ilie  goods  of  A.,  and' 
whereon  A.'s  trade  mark  appeared.  A.  claimed 
an  injunction,  the  delivery  up  of  labels  in  the 
possession  of  B.  and  an  ajccount  of  profits,  and 
damages. 

Shortly  after  the  commencement  of  the  action, 
A.  died,  and  his  executors  continued  the  €ietioni 
The  defendants,  by  their  defence,  pleaded  that 
the  ex^utors  of  A.  had  no  right  to  continue  the 
action  against  the  dejendants,  inasmuch  <h  (Ae 
action  was  one  of  tort,  and  the  cause  of  action  toot 

1        (a)  RcportM  by  A.  CoTseASKi  Snc,  Eaq^  BuTiMavav-lAW.' 
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egUngvisked  by  the  death  of  A.  The  plainHft 
Am  iet  down  thii  point  of  law  rai$ed  by  the 
dtfenee  under  Order  XXV.,  r.  2,  of  the  Bwle$  of 
Court  1883. 
EM,  that  the  aeeuion  of  A.  were  entitled  to  eon' 
(bmk  the  action  brought  by  A.  against  B.  on  the 
groHind  thai  the  eatiM  of  action  involved  damage 
to  A.'»  eatate. 

This  action  yraa  commenced  on  the  12th  Noy. 
1886,  by  John  Oakey,  suing  under  the  name  of 
his  firm,  John  Oakey  and  Sons,  of  which  he  was 
then  the  sole  member.  He  carried  on  business 
as  an  emerr  and  black  lead  manufacturer. 

John  Oa^ey  was  the  owner  of  a  trade  mark, 
ConsLsting  of  a  label  or  wrapper,  for  knife  polish, 
well-known  to  the  trade  and  public  as  "  Wellington 
Knife  Polish,"  and  registered  in  1876  under  the 
Trade  Marks  fiegistratioa  Act  1875  (38  &  39  Vict, 
c.  91). 

By  his  statement  of  claim,  ddivered  on  the  9th 
Dec.  1886,  John  Oiikey  claimed  an  injunction 
restraining  the  defendvit  John  Dalton  (trading 
as  J.  and  £.  Dalton)  from  infringing  such  regis- 
tered trade  mark.  He  also  claimed  an  injunction 
restraining  colourable  imitation,  delivery  np  of 
the  defendant's  labels,  an  account,  and  damages. 

Sy  the  statement  of  claim  it  was  alleged  that 
John  Oakey  had  recently  discovered,  and  that  it 
was  the  tact,  that  the  defendant  was  using  a  label 
which  was  an  infringement  of  the  registered  label 
of  John  Oakey ;  and  that  the  label  used  by  the 
defendant  was  oklculated  to  induce  the  trade  and 
public  to  beUeve  that  the  goods  manufactured 
and  sold  by  the  defendant  were  goods  made  by 
John  Oakey  and  Sons ;  and  that  the  defendant 
was  selling  and  passing  off  on  the  trade  and 
pnbhc  his  goods  as  and  for  the  goods  of  John 
Oakey  and  Sons. 

On  the  30th  Dec.  1886  the  defendant  delivered 
his  statement  of  defence,  traversing  the  statement 
of  claim. 

On  the  10th  Jan.  1887  John  Oakey  died,  having 
bjhia  will  appointed  Benjamin  Galloway,  Herbert 
(Akey,  and  George  Blackman  as  his  executors. 

On  the  Ist  April  1887  John'  Oakey's  executors 
obtained  an  order  to  carry  on  the  proceedings  in 
the  action  in  their  names. 

On  the  3rd  May  1887  the  defendant  amended 
his  statement  of  defence  by  adding  an  allegation 
that  John  Oakey  deceasea  carried  on  business 
nnder  the  firm  of  John  Oakery  and  Sons,  bat  was 
the  only  member  of  that  firm ;  and  submitting 
that,  even  if  John  Oakey  had  any  cause  of  action 
•gainst  the  defendant  in  respect  of  the  matters 
alleged  in  the  statement  of  claim  (which,  however, 
the  defendant  did  not  admit  to  be  the  fact),  snch 
cause  of  action  was  personal  to  him  (John  Oakey), 
and  had  not  passed  to  his  legal  personal  repre- 
MOtatrrea ;  and  that  his  executors  were  not  entitled 
to  the  relief  claimed,  or  to  any  part  thereof. 

John  Oakey's  executors  thereupon  took  out  « 
snmmons,  nnder  rule  2  of  Order  XXY.  of  the 
Bnles  of  Court  1883,  asking  that  the  point  of 
law  thus  raised  by  the  amended  statement  of 
defence  might  be  set  down  for  argument  before 
the  oonrt  prior  to  the  hearing  of  the  action  upon 
themorits. 

The  point  of  law  now  came  on  for  argament 
accorduigly. 

Bomer,  Q.O.  and  WiUit  Bund  for  the  plaintiffs. 
—  The   question   is   irhether,   as   the   original 


plaintiff  has  died,  his  executors,  the  present, 
plaintiffs,  are  entitled  to  continue  the  action. 
They  referred  to 

CKbUtt  T.  Read,  9  Mod.  459,  per  I«rd  Hardwicke ; 

Onft  V.  Day,  7  Beav.  84 ; 

Sebastian  on  Trade  Harka,  2nd  edit.,  p.  96 ; 

Batchard  v.  M^»,  56  L.  T.  Bep.  N.  S.  662 ;  18  Q.  B 
Div.  771. 
Ation,  Q.C.  and  BarrdraeU  for  the  defendant.— 
The  right  of  John  Oakey  to  the  registered  trade- 
mark IB  not  in  dispnte.  The  action  is  simply  one 
of  tort,  and  therefore  the  canse  of  action  was 
extinguished  b^  the  death  of  John  Oakey,  and  th& 
case  comes  within  the  maxim  Actio  pertonaiit 
moritur  eum  persona,  as  explained  by  Pearson,  J., 
in  PhiUips  v.  Homfray  (49  L.  T.  Bep.  N.  S.  6; 
24  Ch.  Div.  439),  referring  to  Hambly  v.  Trott  (1 
Cowp,  371-375).  The  executors  themselves  cannot 
sue  lor  an  injunction  until  they  have  registered 
themselves  as  the  owners  of  the  trade  mark. 

Chitty,  J.  stated  the  facts  of  the  case,  and 
continued  as  follows : — The  action  is  a  simple- 
action  for  infringement  of  a  trade  mark,  and  for 
the  relief  usaolly  granted  in  such  cases — namely,, 
injunction,  destruction  of  documents,  and  relief  in 
respect  of  wrongful  profits.  The  plaintiff  having 
died,  the  question  is  whether  his  executors  are- 
entitled  to  carry  on  the  action.  1  am  of  opinion 
that  they  are  entitled  to  continue  the  action.  The 
statement  of  claim  alleges  in  effect  that  injury 
has  been  done  to  the  personal  eatate  of  the- 
deceased  plaintiff  by  the  defendant.  To  my  mind 
it  also  shows  sufficiently  (and  abont  this  I  enter- 
tain no  doubt)  that  the  defendant  has  been  in- 
fringing the  trade  mark,  which  is  property — that 
is  to  say,  there  has  been  injury  to  the  estate  of  thfr 
deceased  man — and  the  statement  of  claim  shows 
that  there  i.s  damage.  In  fact,  damage  has  been 
caused  to  the  personal  estate  of  the  deceased 
which  has  diminished  the  amount  of  the  assets. 
I  also  think  that  the  statement  of  claim  suffi- 
ciently shows  that  the  defendant  has  wrongfully 
made  profits  which  he  seeks  to  retain,  notwith- 
standing that  there  is  no  distinct  allegation  to  that 
effect.  So  that  it  comes  to  this,  that  the  execu- 
tors are  entitled  to  recover  damages  for  the  wrong 
done,  and  also,  if  they  think  fit,  according  to  th» 
actual  claim  they  have  made  to  recover  the- 
profits  made  by  the  defendant.  It  also  appears 
that  the  defendant  has  documents  in  his  posses- 
sion which  he  has  no  right  to  retain — namely,, 
wrongful  imitations  of  the  plaintiff's  trade  mark. 
These  the  plaintiff  claimed  to  have  destroyed. 
Without  deciding  the  question  as  to  the  execu- 
tors' right  to  sue  for  an  injunction  I  think  the 
case  is  covered  entirely  by  principle,  the  principle- 
on  which  I  proceed  being  that  there  is  an  injury 
to  the  personal  estate  of  a  deceased  person,  and 
damages  have  been  occasioned  to  that  person's 
estate,  and  profits  have  accrued  to  the  wrongdoer. 
The  result  is,  that  I  decide  the  point  of  law  in. 
favour  of  the  plaintiffs,  and  the  costs  of  the  plain- 
tiffs must  be  uieirs  in  any  event. 

Solicitors    for  the   plaintiffs,   Paddiaon,  Son 
and  Co. 

Solicitors  for  the  defendant.  Home  and  BirJcett^ 
agents  for  Thomat  Chorlton,  Manchester. 
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AprU  26  and  27. 

(Before  Chittt,  J.) 

Wam)  v.  The  Countess  of  Dudley,  (a) 

Fixturet — Removal — Tenant  for  life  of  mines  and 
eollieries — Mining  fixtures — Blast  furnaces — 
Mining  railway — Measure  of  value. 

A  tenant  for  life  of  real  esta  te,who  was  entitled  to  hold 
and  enjoy  the  working  stoclc  and  plant  of  certain 
iron  mines  and  collieries  situate  on  the  estate, 
and  carry  on  such  iron  mines  and  collieries, 
erected  on  the  estate,  machinery,  Sfc,  blast  fur- 
naces, and  a  railway  of  considerahle  length  con- 
necting the  mines  and  collieries. 

On  his  death  trte  question  arose  whether,  in  an 
account  between  his  executors  and  the  remainder- 
man, the  former  should  be  credited  with  the  value 
of  the  machinery,  Sfc.,  or  whether  tlie  same  passed 
to  the  remainderman  as  things  annexed  to  the 
soU. 

Held,  that  the  interest  of  the  tenant  for  life  was  a 
right  of  enjoyment  in  the  chattels,  and  not  a  right 
to  carry  on  a  business ;  and  that  therefore  his 
position  ivith  respect  to  the  trustees  was  that  of  a 
donee  of  eonsumahle  chattels. 

Seld  also,  that  the  machinery  annexed  to  the  soU 
for  the  purpose  of  rendering  the  minerals  mer- 
chantable, if  such  machinery  was  capable  of  being 
removed  therefrom  by  disturbing  the  soil  wUhoiU 
destroying  the  land,  was  machinery  which  could 
not  he  said  to  be  so  attached  to  the  land  as  to 
become  part  of  it  and  belong  to  the  owner  of  the 
land,  but  wot  to  be  deemidto  be  trade  fixtures 
which  passed  to  the  executor  as  personalty,  on  the 
authority  of  Wake  v.  Hall  (48  L.  T.  Eep.  N.  8. 
834;  9App.  Gas.  195). 

This  was  a  motion  in  an  action  to  administer  the 
estate  of  William,  Earl  of  Dudley,  bj  the  defen- 
dants in  the  action,  the  Countess  of  Dudley, 
Viscount  Newport,  and  Colonel  the  Hon.  C.  &. 
Hay,  the  executors  and  trustees  of  the  £arl  of 
Dudley's  will. 

The  respondents  were  the  present  Earl  of 
Dudley  (the  eldest  son  of  William,  Earl  of  Dudley, 
an  in&nt)  and  the  trustees  of  certain  chattels 
under  the  will  of  Lord  Ward,  the  predecessor  iu 
title  of  William,  Earl  of  Dudley. 

Lord  Ward,  who  died  in  1833,  bequeathed  all  his 
personal  estate  which  was  in  use  in  his  ironworks 
and  collieries  to  trustees  upon  trust  to  permit  the 
same  to  be  held  with  his  mines.  The  trustees 
had  power  during  a  term  of  twelve  years  from  his 
death  to  sell  such  chattels  and  substitute  others. 
The  testator  devised  the  mines  to  the  same  trustees 
upon  trust  to  work  the  mines  and  accumulate 
the  proceeds  for  twelve  years,  and  subject  thereto 
and  to  a  term  of  500  years  the  testator  settled 
his  real  estate  and  residuary  personalty  in  strict 
settlement  upon  the  late  Earl  of  Dudley  as  tenant 
for  life  with  the  usual  remainders.  In  1845  the  late 
Lord  Dudley  entered  into  possession  and  worked 
the  mines  and  collieries,  and  an  inventory  was 
made  of  the  mining  chattels,  which  were  then 
estimated  at  some  167,0002.  The  late  Lord 
Dudley  died  on  the  7th  May  1885,  having  by  his 
will  made  his  mining  and  colliery  plant  subject 
to  the  payment  of  his  legacies,  mcludiug  large 
portions  for  his  younger  children.  Various 
changes  had  taken  place  in  the  mining  chattels 
taken  by  the  late  Lord  Dudley  under  the  will  of 

(a)  Btported  Ij  A.  Cotsoakhk  Snt,  Baq.,  BarriiteMtt-Law. 


Lord  Ward,  and  the  late  Lord  Dudley  had  enor- 
mously increased  the  plant,  which  was  valued  at 
his  death  at  about  700,0001. 

The  object  of  the  present  application,  which 
was  nominally  for  the  appointment  of  a  receiver, 
was  to  ascertain  the  principle  which  should 
govern  the  rights  of  the  parties  interested  in  this 
sum. 

The  further  facta  of  the  case  snfiSciently  appear 
from  the  judgment. 

Romer,  Q.C.  and  FarweO.  for  the  executors  of 
the  late  Earl  of  Dudley. 

Sir  Arthur  Watson,  Q.C.  and  Herbert  Robertson 
for  the  trustees  under  the  will  of  Lord  Ward, 
the  settlor. 

Reruhaw,  Q.C.  and  Willis  Bund  for  the  present 
Earl  of  Dudley,  tenant  in  t-ail  under  the  settle- 
ment, an  infant. 
The  following  cases  were  cited : 
Lawton  y.  Lawton,  3  Atlc.  18 ; 
Lord  Dudley  v.  Lord  Ward,  Amb.  118 ; 
Stuart  V.  The  Marquis  of  Bute,  1  Dow.  73 ; 
Wake  V.  Hall,  4A  L.  T.  Bep.  K.  S.  42  ;  48  lb.  834 ;  7 

Q.  B.  Div.  295  ;  8  App.  Cas.  195 ; 
MvDU  v.  Mavoe,  3  East,  38 ;  2  Sm.  L.  Cu.,  7th  edit., 

p.  182; 
MaHxn  r.  JRoe,  8  Jar.  N.  8.  465 ; 
FidtST  T.  Dimn,  12  CI.  &  Fin.  812 ; 
Whitehead  t.  Bennett,  27  L.  J.  N.  S.  474,  Cb. ; 
Dent  T.  Dent,  30  Beav.  363 ; 
Turner  v.  Cameron,  22  L.  T.  Bep.  K.  S.  525 ;  L.  Bep. 

5  Q.  B.  306,  312 ; 
BeOawell  v.  Eastwood,  6  Ex.  295 ; 
Ex  parte  Astbury ;  Em  parte  Lloyd's  Banhirig  Com- 
pany ;  Rs  Biehards,  20  L.  T.  Eep.  N.  S.  997  ;  L. 
Bep.  4  Ch.  App.  630  : 
Beg.  V.  The  Parish  of  Lee,  13  L.  T.  Bep.  N.  S.  704  ; 

£.  Bep.  1  Q.  B.  241  ; 
Oroves  v.  Wright,  2  K.  *  J.  347 ; 
Coeleayne  v.  Harrison,  26  L.  T.  Bep.  N.  S.  385;  L. 

Bep.  13  £q.  432 ; 
Breton  t.  Mockett,  9Ch.  Div.  95. 

Chittt,  J. — ^I  propose  first  to  decidethe  questions 
that  arise  between  the  executors  of  the  late  earl 
of  the  one  part,  and  the  trustees  of  the  term  of 
the  other  part.  Those  trustees  are  also  trustees 
of  chattels  and  fixtures  under  the  will  of  the 
former  Earl  William,  whose  will  created  the  settle- 
ment, and  under  whose  will  the  trustees  and  the 
late  tenant  for  life  both  claimed.  Earl  William 
was  the  owner  of  large  estates,  including  mines, 
which  were  opened  and  being  worked — coal  mines 
and  iron  mines.  He  was  also  the  absolute  owner 
of  certain  chattels  that  were  used  for  the  purposes 
of  those  mines,  snch  as  implements  and  the  like, 
pure  chattels,  and  also  the  owner  of  things  which 
may  be  generally  described  as  fixtures.  In  the 
language  which  has  been  used  by  Mr.  Alexander 
Smith  in  his  a£Sdavit,  these  two  classes  of  things 
which  I  will  mention  may  be  described  as  working 
stock  physically  detached  from  the  soil,  such  as 
the  tools  and  so  on,  and  working  stock  more  or 
less  physically  attached  to  the  soil,  such  as  engines, 
forges,  and  the  like.  The  classes  of  things  that  I 
am  referring  to  are  the  classes  of  things  men- 
tioned in  Mr.  Alexander  Smith's  affidavit.  °Now, 
the  testator  settled  his  real  estate,  including  the 
mines,  and  made  the  late  earl  tenant  for  life 
without  impeachment  of  waste.  Prior  to  his 
giving  to  the  late  earl  the  life  estate,  the  testator 
created  a  term  of  500  years,  and  vested  that  in  trus- 
tees. Then  under  the  trusts  of  the  term  he  carved 
out  a  subordinate  term  of  twelve  years,  which  is 
not  a  legal  term,  but  an  equitable  term  only.  He 
Jigitized  by  VjOOQIC 
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directed  bin  trustees  in  substance  daring  twelve 
years  to  carry  on  the  bnsiness  which  he  himself 
St  the  time  of  his  death  was  carrying  on  upon 
the  property.  At  the  end  of  the  twelve  years 
that  tmst  ceased,  and  the  tenant  for  life  was 
entitled  to  possession  of  the  property.  The  tes- 
tator being,  as  I  have  said,  owner  of  the  working 
stock,  using  the  term  in  the  sense  already  men- 
tioned, was  entitled  if  he  thought  fit  to  make 
a  distinct  disnosition  of  the  working  stock.  He 
did  make  a  aistinct  disposition  of  the  working 
stock.  For  this  purpose  therefore,  and  for  the 
purpose  of  the  tmsts  and  limitations  of  his  will, 
be  severed  the  fixtures,  such  as  the  forges  and 
engines  and  the  like,  which  primA  faeie  would 
have  passed  with  the  land,  but  severed  them  for 
the  purposes  of  the  trust  and  vested  them  in  these 
tmstees.  The  trusts  uponwhich  this  working  stock, 
which  passed  by  his  will,  are  held,  are  trusts  of 
the  usual  kind  found  in  settlements  of  this  descrip- 
tion bv  wilL  There  is  a  trust  to  permit  these  things 
to  be  held  and  enjoyed  with  the  estates,  that  is  to 
say,  with  the  mines  (it  is  better  to  use  that  term)  to 
which  the  same  respectively  belone,  or  upon 
which  the  same  shall  respectively  be,  by  the 
person  who  for  the  time  being  would  be  entitled 
to  the  mines  themselves,  with  the  usual  clauses 
which  prevent  the  vesting  in  the  person  made 
tenant  for  life  by  purchase  until  that  person 
attains  twenty-one.  Now,  this  is  quite  a  friendly 
action.  The  parties  are  anxious,  in  order  that 
they  may  oome  to  some  arrangemcmt  among  them- 
selves, to  have  their  respective  riirhts  properly 
ascertained.  It  is  argacKl  by  the  tmstees  that 
what  in  snbstance  was  done  by  this  will  was  a 
gift  of  a  business  npon  tmsts.  I  will  dispose  of 
that  by  saying  that  there  is  nothing  in  the  will  to 
justify  that  argument.  It  is  not  a  gift  of  a  busi- 
ness. The  object  of  the  tmstees'  counsel  in 
endeavonring  to  make  out  that  it  wan  a  business, 
was  to  charge  the  late  tenant  for  life  with  the 
value  of  the  working  stock  which  was  handed  over 
to  him  by  them  at  the  expiration  of  the  twelve 
years'  terra.  No  doubt,  if  the  will  intended  to 
pass  a  gift  of  a  business,  the  colliery  business  and 
txisiness  connected  with  the  iron  foundry,  to 
persons  in  succession,  there  would  be  an  obliga- 
tion on  the  part  of  the  tenant  for  life,  or  his 
executors  on  his  behalf,  to  purchase  the  amount  of 
capital  or  stock  that  was  employed  in  the  busi- 
ness. That  is  not  disputed.  'The  right  of  the  late 
earl  under  this  will  I  think  is  plain.  As  I 
have  said,  the  gift  was  without  impeachment  of 
waste  of  the  mines.  But  he  was  not  tenant  for 
life  without  impeachment  of  waste,  or  any  analo- 
gous position,  with  r^ard  to  the  working  stock 
ust  passed  to  the  tmstees.  What  he  was  entitled 
to  do  was  to  hold  and  enjoy  the  working 
stock  which  was  handed  over  to  him  by  the 
tmstees.  No  distinction  could  be  drawn,  for  the 
purpose  of  my  decision,  between  that  which 
passed  to  the  trustees  under  the  will  and  that 
which  was  created  by  the  tmstees  (if  there  was 
anv)  in  addition  to  what  had  passed  under  the 
will  daring  the  term  of  twelve  years.  At  the 
expiration  of  the  twelve  years,  as  I  have  said,  the 
working  stock  was  handed  to  the  late  earl,  and 
he  was  entitled  to  use  and  enjoy  the  same  accord- 
ing to  the  trusts  of  the  will.  In  the  fair  and 
proper  use  and  enjoyment  of  the  things  which 
were  so  handed  to  him  they  were  worn  ont.  The 
late  earl  is  not  to  be  made  accountable  by  this 


will  or  bv  any  doctrine  of  law.  In  the  referential 
clause  of  the  tmsts  of  the  working  stock — I  use 
that  term  because  it  is  so  compendious — although 
the  usual  reference  is  made  to  the  limitations  of 
the  will  with  regard  to  the  estates,  yet  no  such 
reference  is  made  as  would  give  a  tenant  for  life 
the  right  to  destroy  the  working  stock  which  is 
itself  made  the  subject-matter  of  these  separate 
trusts.  The  result,  therefore,  is,  as  I  have  said, 
that  the  late  earl  was  entitled  to  use  and  enjoy 
the  working  stock  legitimately  for  the  purpose  for 
which  stock  could  be  used.  If  in  the  legitimate  use 
the  things  were  worn  out  he  would  not  be  acconnt- 
able.  Putting  it  shortly,  he  is  not  bound  therefore, 
nor  are  his  executors  bound,  to  hand  over  to  the 
tmstees  of  the  working  stock  the  sum  of  92,0(X)I. 
That  amount  is  agreed  to  be  the  value,  and  is 
shown  to  be  the  value,  of  the  working  stock  which 
was  delivered  to  him  when  he  took  possession  at 
the  expiration  of  the  twelve  years  term.  One 
or  two  subordinate  points  have  to  be  decided.  In 
the  course  of  his  enjoyment,  carrying  on  as  he  was 
entitled  to  do  if  he  tnought  fit  these  businesses 
or  trades,  the  late  earl  repaired  the  things  which 
had  been  handed  to  him.  That,  of  course,  did 
not  make  them  his.  He  improved  them.  Mere 
improvements,  where  the  things  still  exist, 
did  not  made  them  his.  The  result  is,  that  all 
those  things  which  can  be  shown  (I  am  not  saying 
on  which  side  the  burden  of  proof  is)  to  nave 
been  in  existence  at  the  death  of  the  late  earl, 
and  which  formed  part  of  that  which  was  handed 
to  him  at  the  time  that  he  took  possession,  would 
belong  to  the  trustees,  including  all  those  things 
which  have  been,  as  I  say,  repaired  or  improved 
by  him.  But  now  it  appears  that  some  things 
were  actually  broken  up  oy  him.  That  I  consider 
to  have  been,  for  the  purposes  of  thii  case,  a 
wrongful  act  in  point  of  law — I  am  only  speaking 
of  it  as  a  matter  of  law — a  wrongful  act  on  the 
part  of  the  late  earl.  He  had  no  right  to  break 
up  the  things  because  he  did  not  consider 
that  he  could  make  a  convenient  use  of  them  any 
longer.  To  mention  one  or  two  points  of  detail,  I 
take,  for  example,  the  Pensnett  pumping  engine. 
That  engine  was  valued  at  4200i.  when  the  late 
earl  took  possession,  and  that  pumping  engine 
would  be  still  an  eqgine  if  it  had  been  left  stand- 
ing, but  the  earl  considered  it  at  one  time  to  be 
not  so  useful  to  him,  or  not  of  use,  and  the  result 
was  that  he  broke  it  up,  and  he  erected  a  new 
engine,  called  the  Bouudoak  pumping  engine, 
which  cost  a  sum  of  2250Z.  That  new  engine  was 
crested  at  a  distance  of  about  a  quarter  of  a  mile 
from  the  place  where  the  Pensnett  ong^e  stood. 
I  hold  that  the  late  earl's  executors  are  liable  to 
the  trustees  in  respect  of  the  Pensnett  pumping 
engine;  and  that  the  trustees  at  the  same  time 
are  not  entitled  to  take  the  lUiundoak  engine. 
It  was  not  a  substitution ;  it  was  not  a  repair;  it 
was  an  improvement;  it  was  an  entirely  new 
thing.  The  point  as  to  removing  the  engine 
cannot  be  contested,  as  I  think,  although  I  am  not 
deciding  this  absolutely  at  the  present  moment, 
because  I  propose  later  on  to  give  my  decision 
with  regard  to  the  rights  of  tne  tenant  for  life 
to  remove.  Assuming,  however,  that  the  repre- 
sentatives are  entitled  to  remove  the  Roundoak 
pumping  engine,  probably  the  parties  will  come 
to  an  arrangement  underwhich  tnat  engine  should 
be  taken  in  part  payment  of  the  sum  of  42002., 
which,  primd  faeie,  is  the  sum  which-  ought  to  be 
ligitized  by  VjOXjy  IL 
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•charged  a^inst  tbe  late  earl  in  respect  of  the 
Fensnett  engine.  I  have  said  that  the  Fengnett 
engine  was  valued  at  42001.  when  the  late  earl 
took  it  in  1845,  bnt  the  engine  when  it  was 
'destroyed  mav  have  been  deteriorated.  Ferhaps 
this  is  going  more  minutely  into  the  details  thaa 
18  necessary  for  the  present  purpose,  bnt  I  merely 
fltate  this  by  way  of  example.  The  engine  may  in 
the  meantime  have  deteriorated  by  reasonable 
wear  and  tear,  or  it  may,  on  the  other  hand,  have 
"been  kept  up  by  the  late  earl  by  repairing  it.  If 
lie  did  not  keep  it  up  by  repairing  be  would  be 
-entitled  to  charge  nothing  against  the  tmsteea 
in  respect  of  these  repairs.  If  the  engine  at  the 
time  It  was  destroyed  was  of  this  -^ue,  then 
pnmdfaeie  that  is  the  sum  which  he  ought  to  be 
-charged.  If  it  had  fitllen  in  value  something  less 
would  be  the  right  sum.  The  parties,  in  endeavour- 
ing to  settle  this  fairly,  will  probably  be  able  to 
-come  to  an  cqnitable  arrangement,  in  respect,  for 
instance,  of  this  thitig  which  I  am  putting  for- 
ward in  order  to  aasist  them  in  what  they  may  do. 
But  it  must  be  borne  in  mind,  on  behalf  of  both 
sides,  that  if  the  late  earl  was  the  person  who  has 
•destroyed  the  thing,  the  principle  would  apply 
that  he  would  be  bound  to  show  how  much  less 
than  4200Z.  was  the  value  of  the  thing  at  the  time 
it  was  destroyed.  I  do  not  think  that  I  need  deal 
with  this  matter  further  in  detail.  Similar  obser- 
vations would  apply  to  the  engines  and  machinery 
used  at  the  pits  called  Ravens  Fit.  I  think  I  have 
stated  enough  with  referrace  to  the  Fensnett 
-engpme  to  enable  the  parties  to  ascertain  fairly 
what  their  rights  generally  are  with  reference 
to  these  engrines  and  machinery,  which  are  also 
mentioned  in  paragraph  4  of  the  affidavit  of 
Mr.  Alexander  Smith.  Then  it  is  said  that  there 
are  many  other  cases  of  substituting  new  for  old, 
as  for  example,  where  the  rails  of  tramways  have 
been  worn  out  and  replaced  by  new  raUs.  That 
I  consider  falls  under  what  I  have  said  with 
reference  to  repairs.  This  was  not  a  case  of  the 
rails  being  absolutely  worn  out  from  beginning 
to  end ;  but  the  rails  in  the  ordinary  coarse  were 
wearing  out,  and  in  the  ordinary  course  were 
being  repaired,  one  rail  put  in  here,  one  rail  put 
in  there,  and  so  on,  in  the  usual  way.  I  consider 
that  that  falls  under  the  head .  on  which  I  have 
already  expressed  my  opinion,  namely,  the  head 
-of  repairs.  In  rases  where  the  rails  exist  they 
would  be  part  of  the  working  stock  which  belongs 
to  the  trustees.  Then,  in  paragraph  5  of  the 
affidavit  of  Mr.  Alexander  Smith,  there  is  this 
-statement  as  to  the  breaking  up  and  disappearance 
■of  plant :  "'  I  say  a  very  large  number  of  the 
collieries  referred  to  in  the  stock  book  of  1884-5, 
and  particularly  the  Brierly  Hill  and  Brockmoor 
Colliery,  the  Wide  Water  Colliery,  the  Barrow 
Hill  Colliery,  the  Kingswinford  and  Hanet  Fits, 
the  Ashwood  Limekilns,  the  greater  portion  of 
IheNetherton  Colliery,  which  was  then  called  the 
Old  Fark  Colliery,  and  the  Castle  Hill  Colliery,  have 
ceased  to  be  worked,  and  in  these  cases  the  working 
stock  has  almost  entirely  disappeared.  It  would 
be  impossible  accurately  to  trace  what  became  of 
the  materials  of  the  plant  when  broken  up,  and  of 
the  worn-out  tools.  Speaking  from  my  experience 
of  the  management  of  the  said  estate  I  say  that 
everything  that  could  be  manufactured  into  iron 
was  80  manufactured,  and  to  the  extent  of  ite 
value  as  eld  iron  thereby  increased  the  income 
arising  from  the  estate.s."     Now,  I  consider  that 


the  late  earl  had  no  right  to  break  up  the  things 
which  are  mentioned  in  this  paragraph  Bimply 
because  he  did  not  choose  to  work  the  collieries, 
or  because  the  collieries  could  not  be  worked  at  a 
profit.  With  regard  to  the  things  which  have 
thus  entirely  disappeared,  not  being  things  worn 
out  in  the  use,  but  things  which  have  been  in 
substance  and  in  point  of  law  destroyed  by  him, 
I  think  he  is  accountable.  But  probably  it  will 
be  found,  though  I  leave  this  matter  open  for 
arrangement,  that  there  would  be  not  much  differ- 
ence Mtween  the  valae  of  the  things  which  are 
covered  by  the  5th  paragraph  and  the  old  iron. 
Many  of  the  things,  as  I  understand,  were  in  a 
condition  in  which  they  would  be  of  no  use 
except  to  break  np  and  to  be  turned  into  old  iron 
and  the  iron  manufactured.  In  fact,  the  break- 
ing-np  value  no  doubt  was  about  the  actual  valoe. 
But  I  cannot  say  anything  on  this  point  becanse 
I  do  not  know  the  particular  deteils.  That 
appears  to  me,  however,  to  be  generally  the  case 
with  regard  to  these  matters.  I  think  I  have 
now  gone  through  all  the  pointe  that  arise  as 
between  the  late  earl  and  the  trustees.  The  points 
remaining  for  decision  are  points  which  arise 
between  the  executors  of  the  late  tenant  for  life 
and  the  present  earl,  who  is  tenant  in  tail  in 
poesession,  and  an  infant.  My  decision  on  these 
pmints  is  asked  also  with  the  view  to  an  amicable 
arrangement  by  way  of  compromise  between  the 
parties  who  are  raining  questions  before  me.  The 
claim  of  the  executors  of  a  tenant  for  life  to 
remove  trade  fixtures  stands,  according  to  the 
decided  cases,  next  after  the  claim  of  an  ordinary 
tenant  from  year  to  year.  All  the  cases  that  are 
authorities  in  favour  of  the  right  of  a  tenant 
from  year  to  year  to  remove  are  not  therefore 
necessarily  decisions  in  favour  of  the  executors 
of  a  tenant  for  life.  All  decisions  that  are  adverse 
to  the  claim  of  the  tenant  from  year  to  year  are 
decisions  adverse  to  the  claim  of  the  executors  of 
the  tenant  for  life.  But  I  have  not  had  my 
attention  called  to  any  authority,  nor  do  I  know 
that  any  authority  exists,  which  shows  what  is 
the  difference  between  the  claim  of  the  tenant 
for  life  and  the  claim  of  an  ordinary  tenant  from 
year  to  year  with  respect  to  trade  fixtures.  I 
think  it  would  be  a  carious  way  of  laying  down 
the  rule  of  law  merely  to  state  that  where  you 
find  that  the  tenant  from  year  to  year  can  remove, 
you  have,  as  it  were,  to  strike  somethioGr  off — 
something  which  I  am  not  able  to  appreciate— 
from  that  claim  when  you  are  trying  the  case  of 
the  right  or  claim  of  the  executors  of  a  tenant 
for  lite  to  remove.  In  other  words,  I  do  not  know 
what  deduction  I  ought  to  make.  It  is  SMd, 
however,  that  the  case  for  removal  is  more 
favourable  to  the  tenant  from  year  to  year  than 
it  is  for  the  executors  of  a  tenant  for  life ;  bat  to 
determine  in  what  degree  it  is  more  favourable, 
so  far  as  I  know,  there  is  no  aathority.  Bat 
the  claims  to  remove  trade  fixtures  pat  for- 
ward by  a  tenant  from  year  to  year,  and 
pat  forward  on  behalf  of  the  executors  of 
a  tenant  for  life,  stand  at  the  bottom  on  the 
same  principle,  and  that  is  in  favour  of  trade. 
Now,  there  is  one  decision  which  is  always  quoted 
on  questions  where  the  executors  of  a  tenant  for 
life  are  claiming  to  remove,  namely,  LawUm  v. 
Lawton  (3  Atk.  13).  Lord  Hardwicke  there 
stated  the  principle  upon  which  he  proceeded, 
and  it  is  contended  that  the  principle  on  which  his 
JigitizedbyLjOOQlC 
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deckion  tamed  wa»  for  the  eeneral  public  benefit, 
it  hmiff  a  oonvenienoe  to  allow  tenants  for  life  to 
remoTe    trade  fixtaree.    His   Lordship    had  to 
decide  a  case  with  reference  to  what  ia  termed  a 
-fire  engine,  and  he  held  that  the  executors  of  the 
tenant  foi-  life   were  entitled  to  remove.    The 
qnestion  as  to  the  right  to  remove  fixtures  has 
lately  been  before  the  House  of  Lords,  viz.,  in 
IFoiM  V.  Sail  (48  L.  T.  Bep.  N.  S.  834;  8  App. 
Cas.  195).    The  question  in  that  case  was  between 
ptsnona  claiming  nnder  a  binding  cnstom  and 
the  owner  of  the  soil.    The  decision  therefore  in 
that  case,  taken  bj    itself,    aftords   very  little 
assistance    to    ma    in    determining    tbo    ques- 
tions which  .tre  submitted  to  me.     But  I  find 
in  that  case  opinions  expressed  by   the  House 
of  Lords,  particularly  by  Lord  Blackbnm  and 
Lord  Bramwell.     Although  those  opinions  must 
rightly  be  considered  to  be  dicta  merely,  yet 
bemg  dicta  of   very  eminent    jad>;es,  they   are 
very  valuable  to  me,  because  their  Lordships  had 
ia  that  case  to  consider  largely  the  question  of 
the  rij^t  to  remove  what  in  general  terms  may 
be  dsBoribed  as  trade  fixtures.    The  House  of 
Lords  were  called  upon  to  decide  as  to  the  oorrect- 
ness  of  the  judgment  of  the  Court  of  Appeal, 
which  was  delivered  by  Lord  Selbome,  and  there 
ifi  a  dictum  of  Lord  Selborne  which  is  adverse  to 
the  claim  of  the  tenant  for  life  in  the  case  now 
before  me.     That  dictum,  however,  though  not  ex- 
prenly  dissented  from  by  the  House  of  Lords, 
loses  its  weight  with  roe  from  this  consideration — 
that  thediota  that  I  have  just  referred  to  of  the  two 
noble  Lords  in  giviog  their  judgments  in  the 
House  of  Lords  are  Mverse  to  it.    Parts  of  the 
things  which  were   in  contest   in  that  case  of 
Wake  V.  HaU  {uii  tup.)  were  buildings,  and  the 
qaeBtion  had  to  be  decided  with  reference  to  a 
custom,  and  the  effect  of  that  custom.    Lord 
Sfllbome's  j  adgment  proceeded  on  this  footing. 
He  looked  on  the  miners  mining  under  the  right 
8S_  if  they   had   a  sq>arato  right  to  work  the 
minerals,  and  stood   therefore  pretty  generally 
in  the  position  of  an  owner  in  whose  &vour  upon 
a  sale  and  oonveyaooe  there  had  been  an  exception 
and  reservation  of  the  minerals  to  the  mming 
owner,  and  as  if  the  owner  of  the  soil  might  be 
regarded  aa  the  person  to  whom  the  soil  subject 
to_  these  mining  rights — with  the  exception  of 
minerals  which  were  granted — had   been   oon- 
veyed.    No  doubt  that  was  a   proper    way    of 
looking  at  the  case.    Lord  Selbome  m- the  course 
of  his  judgmmt  (44  L.  T.  Bep.  N.  S.  42  j  7  Q.  B. 
Div.  295,  301)  said  i^Kot  much  li^ht  for  the 
detoTunation  of  this  question  is  (in  my  judg- 
ment)   derivable   from    the    law    of   removable 
fixtures.  Buildings  of  this  character  are  certainly 
not  removable  fixtures  as  between  landlord  and  ten- 
ant, without  a  contract  to  that  effect  (unless  they 
oome  within  the  3rd  section  of  14  &  15  Vict,  c.25), 
whether  therare  erected  for  trade  or  for  any  other 
purpose."    Thai  he  cites  with  approval  the  judg- 
ment of  Kinderslej,  Y.O.,  in  WMdtead  v.  Bennett 
(27  L.  J.  474,  Ch.).    So  that  his  opinion  was 
that  buildings  of  the  chanoter  before  him  would 
not  have  been  removed  by  the  creditors  against 
Us  landlord.    Still,  so  far  as  the  stmcturea  that 
I  have  to  cimsider  are  analogous  to  those  that 
had  to  be  considered  in  that  case  of  Wake  v. 
SaQ,  that  would  be  a  dictum  adverse  to  the 
dahn  of  the  tenant  for  life.    In  the  House  of 
Lords,  however,  Lml  Blackburn,  after  having  i 


discussed  the  general  effect  of  the  maxim,  Quio- 
quidplanlaiMr  eolo,  tolo  eedit,  sold :  "  Whenever  the 
chattels  have  been  annexed  to  the  land  for  the 
purpose  of  the  better  enjoying  the  land  itself, 
the  intention  most  clearly  be  presumed  to  be  to 
annex  the  property  in  the  chattels  to  the  property 
in  the  land,  but  the  nature  of  the  annexation  may 
be  such  as  to  show  that  the  intention  was  to  annex 
them  only  temporarily ;  and  there  are  cases  de- 
ciding that  some  chattels  so  annexed  to  the  land 
as  to  be,  whilst  not  severed  from  it,  part  of  tbo 
land,  are  removable  1^  the  executor  as  between 
him  and  the  heir."    Then  he  cites  this  passage 
from  Lord  EUenborougb's  judgment  in  IllioeB  v. 
itawe  (3  East,  358;  2  Sm.  L.  Cas.  7th  edit.  162, 178), 
and,  as  I  understand  him,  cites  it  with  approval : 
"  Lord  Ellenborougb,  in  JElwet  v.  Mawe,  says  that 
those  cases  '  may  tw  considered  as  decided  mainly 
on  the  ground  that  where  the  fixed  instrument, 
engine,  or  utensil,  and  the  building  covering  the 
same  falls  within  the  same  principle,  was  an  acces- 
sory to  a  matter  of  a  personal  nature,  that  it 
should  be  itself  considered  as  personalty.' "    Then 
Lord  Blackbum  goes  on  thus :  "  Even  in  such  a 
case  the  degree  and  nature  of  the  annexation  is 
an  important  element  for  consideration ;  for  whero 
a  chattel  is  so  annexed  that  it  cannot  be  removed 
without  great  damage  to  the  land,  it  affords  a 
strong  ground  for  thinking  that  it  was  intended 
to  be  annexed  in  perpetuity  to  the  land ;  and,  as 
Lord  Hardtvicke  8aid  in  Jjawton  v.  Laielon  [ubi 
tup.),  '  You  shall  not  destroy  the  principal  thing 
by  taking  away  the  accessory  to  it ;    and  therefore, 
as  I  think,  even  if  the  property  in  the  chattel  was 
not  intended  to  be  attached  to  the  property  in  the 
land,  the  amount  of  damage  that  would  be  done 
to  the  land  by  removing  it  may  be  so  great  as  to 
prevent  the  removal."    Lord  Blackburn  is  there 
considering  the  damage  to  be  done  to  the  principal 
thing,  the  land,  by  the  removal  of  that  which  is 
claimed  to  be  a  removable  thing.    He  uses  the 
term  "  great,"  and  language  is  so  imperfect  that 
I  do  not  know  what  better  term  could  be  used. 
But  when  one  comes  to  use  the  tPim  great  or 
little,  it  is  plain  that  one  is  not  speaking  with 
scientific  certainty,  because  one  cannot  speak  of 
such  a  subject  as  this,  which  is  a  practical  one,, 
with  scientific  certainty.    Lord  Blackburn,  as  I 
say,  speaks  of  the  greater  or  less   amoant  of 
damage  to  be  done  to  the  land.    Then  he  goes  on 
thus :  "  But  in  the  case  now  before  the  House, 
there  can  be  no  doubt  on  the  admissions  that  the 
machinery  and  the  buildings  were  from  the  first 
intended   to  be  accessory  to  the   mining,  and 
that  there  was  not  at  any  time  an  intention 
to   nwke   them    accessory    to    the    soil."      The 
building  there  were  substantial  buildings ;  their 
foundations  went  to  a  considerable  depth.    That 
appears  from  the  admissions.    Then  Lord  Black- 
bum  goes  on  thus :  "  And  though  the  founda- 
tions   oeing,  as   is  stated  in    the   twelfth    and 
thirteenth  admissions,  below  the  natural  surface, 
they  cannot  be  removed  without  some  dLstnrbance 
to  ue  BoU,  it  is,  I  think,  impossible  to  hold  that 
the  amount  of  this  disturbance  is  so  great  as  to 
amount  to  a  destruction  of  the  land,  or  to  show 
that  the  property  in  the  materials  must  have 
been  intended  to  be  irrevocably  annexed  to  the 
soil."    There,  I  think.  Lord   Blackbum  draws, 
in  as  precise  a  ioianner  as  language  can  admit  of, 
a  distinction  between  great  disturbance  of  the 
soil  and  a  destruction  of  tike  land.  /Rie^tlung  to 
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a  certain  extent,  as  I  have  said,  eladee  the  grasp 
of  a  judge,  and  it  is  not  possible  to  pnt  it,  having 
regard  to  the  natnre  of  the  sabject,  into  strictly 
scientific  language.  Then  Lord  Bramwell  deals 
with  the  maxim,  Quiequid  plantaitir  solo,  »olo 
tedit,  and  after  reciting  the  particular  case  before 
the  House  of  Lords,  and  coming  to  a  conclusion 
on  that,  he  Rays :  "Further,  I  am  of  opinion,  if  it 
were  necessary  to  decide  it,  that  the  principle  on 
which  a  tenant  may  remove  trade  fixtures  wonld, 
if  the  defendants  were  tenants,  justify  the  removal 
■of  these  buildings  " — ^they  were  bfick  buildings — 
"  and  that  the  defendants  cannot  be  in  a  worse 
position  than  such  tenants.  The  claim,  if  made  by 
anyone,  should  in  reason  be  made  by  the  mine- 
owner,  not  by  the  plaintiff-!.  Suppose  the  mine 
is  again  worked,  are  new  engines  and  a  new 
house  to  be  put  up  P "  Therefore,  I  gather 
that  the  two  noble  Lords  in  the  House  of 
liords  took  a  view  more  favourable  to  the  right 
of  removal  than  Lord  Selbome  bad  done.  I  will 
"now  proceed  to  consider  the  particular  cases  and 
the  particular  instances  upon  which  the  arga- 
ment  in  the  present  case  has  turned.  My  judg- 
ment is  intended  to  be  used  as  a  guidance,  as  I 
have  said,  to  the  parties  in  coming  to  some 
amicable  arrangement.  The  first  set  of  points 
are  those  which  arise  with  reference  to  the 
Level  New  Fnrnaces.  The  Level  New  Furnaces, 
spoken  of  as  a  whole,  are  iron  smelting  works. 
These  works  were  in  existence  at  the  death  of  the 
Earl  William  who  was  the  testator,  were  carried 
on  by  the  trustees  during  the  term  of  twelve 
years  which  I  mentioned  in  the  preceding  part 
of  my  judgment,  and  the  business  or  trade 
was  continued  by  the  late  earl  during  the 
rest  of  his  life.  The  works,  when  he,  the  late 
earl,  entered  into  possession,  consisted  of,  amongst 
other  things,  three  blast  famaoes,  and  there  is 
no  question,  of  coarse,  that  the  earl's  executors 
are  not  entitled  to  remove  them.  Those  furnaces 
are  shown  on  the  exhibit,  and  are  numbered  2,  3, 
and  4.  But  the  late  earl  erected  two  new  blast 
furnaces,  namely.  No.  1  and  No.  6.  on  the  same 
exhibit.  The  question  is,  whether  his  executors 
are  entitled  to  remove  those  two.  This  is  plainly 
» trade.  The  iron  ore  has  been  obtained  from  the 
mines  which  were  put  into  the  settlement  created 
by  the  earl's  will,  or  had  been  got  from  the  earth, 
brought  up  to  the  surface,  and  then  taken  to  the 
works  where  the  trade  or  business  was  carried  on. 
These  works  were  used  mainly,  and  I  think  for 
all  substantial  purposes,  with  the  object  of 
rendering  marketable  the  ore  got  from  the  settled 
estate.  Some  foreign  ore  may  have  been  from 
time  to  time  smelted  there,  but  that  took  place  to 
so  insignificant  an  extent  as  not  to  make  any  dif- 
ference. Quite  apart  from  the  character  of  the 
furnaces  Nos.  1  and  5,  it  has  been  argued,  on  behalf 
of  the  present  tenant  in  tail,  that  the  new  furnaces, 
Nos.  1  and  5,  erected  by  the  late  earl,  ought  to  be 
regarded  merely  as  accessories  to  the  principal 
thing,  and  the  principal  thing  is  these  works 
taken  as  a  whole ;  and  that  the  removal  of  Nos.  1 
and  5  woald  be  in  effect  to  take  away  two  thmgs 
which  are  merely  accessories  to  the  principal 
thing.  I  think  that  that  argument  cannot  be 
maintained.  Taking  a  simple  case :  Where  there 
■  there  is  a  lease  of  works  in  which  a  trade  is 
carried  on.  and  the  lessee  works  a  machine  which 
could  not  be  used  in  connection  with  the  existing 
machines,  but  is  a  separate  thing,  it  could  not  be 


the  less  removable  because  there  were  some 
things  there,  parts  of  the  work,  which  he  could 
not  remove,  inasmuch  as  they  had  not  been  put 
up  by  him,  or  because  he  never  had  any  property 
in  them  except  the  temporary  interest  demised  to 
him  by  his  lease.  In  fact,  if  this  argument  pre- 
vailed, it  would  prevent  any  lessee  of  works  m>ia 
ever  putting  up  a  trade  fixture.  I  consider  that 
wholly  untenable.  But  then  a  more  seriooa 
argument  that  is  raised  on  behalf  of  the  infant 
tenant  in  tail  is  founded  upon  the  nature  of  these 
two  blast  furnaces,  and  the  mode  in  which  they 
are  constructed,  and  the  mode  in  which  they  are 
annexed  to  the  soiL  In  my  opinion,  although  I 
think  the  point  is  not  by  any  means  an  easy  one, 
Nos.  1  and  5  are  really  large  machines  used  for 
the  purposes  of  the  trade.  The  object  is  to  smelt 
the  iron.  Speaking  generally  they  are  somewhat 
solid  structures,  composed  partly  of  brick  and 
partly  of  iron.  It  is  not  necessary  for  me  to  go 
through  the  structures  in  detail,  and  I  have  in 
my  mind  the  description  of  them  given  in  the 
atbdavits.  I  think  that  both  No.  1  and  No.  5  can 
be  removed,  in  the  language  of  Tiord  Blackburn, 
without  anything  which  would  amount  to  a 
destruction  of  the  land.  No  doubt  there  would 
bo  some  dLsturbsnce,  but  such  a  disturbance  only 
as  wonld  not  amount  to  a  destrnction.  To  some 
extent,  speaking  particularly  of  one  of  these  blast 
furnaces,  it  certainly  on  the  evidence  could  be 
removed  as  a  machine.  As  to  the  other  there 
wonld  have  to  be  a  somewhat  greater  disturbance 
in  order  to  take  it  away.  I  think  that  the  right 
view,  bearing  in  mind  Lord  Hardwicke's  prin- 
ciple, is  that  these  things  were  erected  for  the 
purposes  of  trade,  and  are  not  fixed  to  the  soil 
in  such  a  manner  as  to  render  them  irremovable. 
The  result  is  therefore  that  I  hold,  in  favonr  of 
the  executors  of  the  tenant  for  life,  that  these 
blast  furnaces  can  be  taken  away.  I  have  not 
previously  mentioned  it,  and  I  merely  state  it  now 
to  show  that  I  have  not  overlooked  it,  the  point 
that  there  is  some  connection  between  these  two 
blast  furnaces.  No.  1  and  No.  5,  and  the  others ;  that 
is  to  sa^,  Nos.  2,  3,  and  4,  by  means  of  that  which 
really  is  only  a  gangway  or  connecting  tramway 
linking  the  five  together.  The  evidence  shows  in 
substance  that  the  removal  of  these  two  can  be 
effected  without  any  material  injury  to  the  other 
furnaces  which  cannot  be  removed,  namely,  Nos.  2. 3, 
and  4.  Then  the  next  point,  with  reference  to  the 
Level  New  Furnaces,  is  the  steam-enginewhich  has 
been  erected  by  the  late  earl.  That  plainly  comes 
within  the  decision  of  Lamion  v.  Latofon  (u&t  aup.), 
and  can  be  removed.  That  engine  is  in  a  build- 
ing which  has  been  erected  simply  for  the  purpose 
of  covering  it,  and  it  appears  to  me  that  the 
covering,  though  it  is  made  of  brick,  is  but  the 
accessory  of  the  engine.  Therefore,  as  the  prin- 
cipal can  be  removed,  the  accessory  can  be 
removed  also.  I  understand  that,  notwithstand- 
ing Kindersley,  V.C.'s  decision,  what  was  stated 
by  Lord  Ellenborough,  in  the  passage  I  have  read 
from  Elwes  v.  Matoe  {uhi  sup.),  was  approved 
of  by  Lord  Blackburn.  Tt  was  approved  of 
as  a  whole,  including  that  part  which  was 
expressed  in  brackets  with  reference  to  the  cover- 
ing. The  next  matter  to  be  mentioned,  still  with 
reference  to  the  Level  New  works — about  which  I 
shall  be  speaking  until  I  mention  some  other 
works — are  the  calcining  kilns.  I  can  see  no 
difference  in  substance  between  them  and  the 
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two  blast  fnnmces  which  I  have  mentioned.  I 
hold,  therefore,  that  they  conld  be  remored  by 
the  execntors.  The  next  matters  are  twelve 
boOen.  Now,  the  late  earl  pat  up  all  these 
boilers,  and  these  are  machines  primd  facie 
removable.  Then  it  is  argned  that  m  some  way 
thCT  are  not  removable  becanse  there  were  four 
boilers  there  before.  I  have  alreadv  given  my 
indgment  as  to  the  rights  and  liabilities  of  the 
late  earl  in  regard  to  matters  of  this  class  that 
were  in  existence  at  the  time  he  took  possession. 
His  removal  of  the  four  old  boilers  was,  in  the 
senae  I  have  already  explained,  a  wron  j^al  act  on 
his  part,  and  he  mast,  owing  to  that  jadmnent, 
soeoant  for  that  which  he  so  removed.  I  think  I 
cannot  hold  that  the  twelve  boilers  which  he  put 
there  were  in  the  natnre  of  improvements  or 
repairs  of  the  four  existing  boilers  which  he  re- 
moved ;  nor  that  he  had  an  independent  right  to 
remove  the  twelve.  No  donbt,  on  the  compro- 
mise that  is  proposed,  there  will  be  a  give-and- 
take  with  regard  to  the  four  which  the  late 
earl  had  no  rignt  to  remove  and  the  twelve  that 
he  has  placed  there.  If  those  boilera  which  he 
removea  had  formed  part  of  a  locomotive  engine, 
then  I  ahoald  have  considered  that  the  case  fell 
within  the  principle  which  I  have  referred  to 
before  as  repairs  and  improvements.  If  the 
tooant  for  life  of  a  locomotive  engine  took  ont  a 
boiler,  and  placed  another  one  in,  the  chattel 
would  still  be  the  chattel  of  the  trustees,  and  he 
conld  not  then  claim  to  take  out  the  boiler,  which 
woold  become  part  of  the  chattel.  But  these 
boilers  are  no  doubt  necessary  for  the  purpose  of 
working  the  fixed  engines  woich  are  there ;  but 
at  the  aame  time  thoy  are  distinct  chattels.  They 
are  distinct  fixtures,  I  should  rather  Bay,  having 
a  distinct  existence  to  a  profitable  extent.  I 
think  that  the  execntors  are  entitled  to  remove 
them,  notwithstanding  that  the  fixed  engine  itself 
cannot  be  worked  without  boilera.  SnpixMing 
that  when  the  late  earl  took  possession  there  had 
b«en  no  boilers  at  all,  and  he  had  added  boilers. 
That  I  think  would  form  no  impediment  to  his 
right  to  remove  what  he  had  placiad  there,  acting, 
as  I  am  acting,  on  what  I  consider  to  be  the 
correct  principle  of  encouraging  trade.  The  next 
point  relates  to  the  gas  pipes  which  the  late  earl 
pat  there.  These  gas  pipes  are  for  the  purpose 
of  collecting  the  gases  that  are  generated  in  the 
blast  furnaces  and  turning  them  t«  a  useful 
parpoee,  conducting  the  gases  under  the  twelve 
Doilers ;  then,  instead  of  allowing  them  to  escajie 
there  uselessly,  and  probably  create  a  nuisance  to 
the  neighbourhood,  the  gases  are  utilised  by 
being  ignited  and  serving  to  boil  the  water  in  the 
boilers.  There  are  still  some  gases -which  are 
not  altogether  consumed.  In  order  to  carry  off 
those  gases,  and  probably  other  matters  also,  the 
late  earl  erected,  partly  in  connection  with  these 
^pipes,andforother  purposes,  a  tall  shaft,  which 
18  SDown  on  the  exhibit.  The  natnre  and  con- 
struction of  that  shaft  are  such  that  the  counsel 
for  the  executors,  although  for  the  moment 
they  were  disposed  to  assert  a  right  to  it,  have 
given  it  up,  and  disclaimed  such  right,  and  I 
think  correctly.  The  gas  pipes  are  accessory  to 
something,  and  to  what  P  It  is  said,  on  the  one 
hud,  that  they  are  accessory  to  this  tall  chimney. 
That  I  think  really  is  absurd.  [  think  that  cannot 
be_  maintained.  Then,  on  the  other  side,  it  is 
aud,  that  they  are  accessories  to  the  boilers ;  and 


that  if  the  boilers  can  be  removed  the  gas  pipes 
can  be  removed.    No  doubt,  in  cases  of  this  kind, 
there  is  considerable  complication,  and  it  is  not 
vei^  easy  to  see  which  thmg  is  the  principal  and 
which  thing  is  the  accessory.    I  do  not,  however, 
think  it  is  material,  because  on  the  affidavit  of 
Mr.  Alexander  Smith  it  appears  to  me  that  these 
gas  pipes,  which  are  trade  engrines,  trade  machines, 
can  oe  removed  without  causing  any  substantial 
injury  to  any  of  the  things  which  are  on  the  Level 
New  Furnace  works.    Therefore  I  Lold  in  favour 
of  trade  that  the  gas  pipes  can  be  removed.  Now, 
I  have  gone  through  all  the  points  which  were 
particularly    discussed    as    to    the    Level    New 
Furnaces.     The  next  matters  for  consideration 
are  those  which  relate  to  the  Castle  Mills  works. 
I  have  before  me  an  exhibit  which  sufficiently 
shows  what  these  works  are.    They  consist  of 
brick  buildings  of  a  permanent  character,  per- 
manently fixed  to  the  soil,  and  these  buildings  are 
used  as  workshops.   It  was  scarcely  contended,  on 
behalf  of  the  executors  of  the  late  earl,  that  these 
were  removable,  and  in  the  result  of  the  argument 
the  point  was  given  up.    I  hold  that  these  work- 
shops, as  they  are  buildings  of  a  permanent  cha- 
racter, cannot  be  removed.    Inside  of  them  are 
machinery  of    tv>o  classes,  machinery  such   as 
lathes    and    the    like,    which    stand    there    by 
their  weight,  or  are  fixed  and  screwed    to  the 
floor.    All  machinerr  of  this  class  would  plainly 
fall   under  the  head  of   trade  fixtures  and  are 
removable.    I  hold,  therefore,   that   the  machi- 
nery of    that    description   can    be  removed    by 
the  executors  of    the   late  earl.     Besides   that 
machinery    there   is    what    is    termed    general 
fixed  power  machinery — driving  power.    It  was 
with  reference  to  the  existence  of  this  fixed  power 
machinery  that  the  counsel  for  the  late  earl's 
execntors  put  forward  that  contention  as  to  the 
removability  of  the  buildings,  because  they  said 
the  buildings  were  accessories  to  tbe  fixed  power 
machinery.    That  point  was  substantially  given 
up ;  but  I  think  this  power  machinery,  though  it 
is  called  fixed — and  no  doubt  is  annexed  and 
attached  in  some  way,  showing  gpreater  fixation, 
if  I  may  use  such  a  term,  than  the  other  machinery 
I  have  mentioned — still  is,  looked  upon  as  a  whole, 
trade  machinery  and  can  be  removed.  I  have  now 
dealt  with  the  Castle  Mill  works.    I  proceed  to  the 
nextsubject-matterof  discussion  whinh  is  the  Fens- 
nett  railway.    This  railway  was  laid  down  by  the 
late  earl  in  connection  with  the  various  collieries 
which  he  was  working.     It  is  of  considerable 
length,  and  it  consists  of  a  bank  or  earthwork 
for  the  most  part  of  the  permanent  way.    The 
permanent  way  consists  of  sleepers  and  the  rails 
laid  thereon.     With  regard  to  the  earthwork,  it 
is  clear  that  the  executors  of  the  late  earl  cannot 
take  away  the  earth  that  is  there,  as  that  has 
become  part  of  the  soil.    But  I  think  that  the 
rest  —  what    is    described    as    permanent   way, 
namely,  the  sleepers  and  the  rails — are  removable 
fixtures,  and  can  be  removed  by  the  executors. 
The  sleepers  lie  covered  to   some  extent  with 
ballast.    There  will  be  some  disturbance,  in  the 
lunguage  of  Lord  Blackburn,  of  the  soil,  but  to 
no   great    depth,    and    there    will    be    nothing 
approaching  to  destruction  of  the  lanl.    I  can 
see  no  reason  why  in  favour  of  trade  the  right  to 
remove  the  sleepers  and  the  rails  should  not  be 
afforded  to  the  execntors  of  the  late  earl,  and  I 
hold  that  those  can  be  removed.    In  poOQI^ 
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with  the  Pensnett  railway  I  hare  to  mention 
some  fixed  engines  for  hauling  at  certain  parte 
where  the  gradients  as  I  nnderstand  are  steep. 
Those  engines  can  be  removed,  and  where  they 
stand  in  sheds,  which  may  be  brick  sheds,  merely 
for  the  purpose  of  protecting  the  engines,  the 
sheds  are  accessories,  and  they  can  be  removed 
likewise.  But  in  some  places  I  nnderstand  that 
I  there  are  workshops  which  are  of  a  different 
character.  Workshops  of  a  permanent  stmctnre 
.cannot  be  removed.  Weighing  machines  were 
also  mentioned.  The  weighing  machines  are 
'mere  trade  machinery,  and  they  also  may  be 
removed.  I  believe  that  now  I  have  gone  through 
^all  the  material  points  with  the  view  of  assisting 
the  parties  in  coming  to  some  amicable  arrange- 
ment. The  point  then  was  mentioned  to  me — 
which  of  coarse  I  could  not  deal  with  were  it  not 
that  a  compromise  is  proposed — as  to  what  com- 
promise on  behalf  of  toe  infant  the  court  would 
sanction.  Probably  most  of  these  things  which 
the  executors  of  the  late  earl  are  entitled  to 
remove  will  not  be  removed.  There  will  no  doubt 
be  a  compensation  given.  There  will  be  a  purchase 
and  they  will  be  paid  for.  I  was  asked  to  state  what 
in  my  opinion  would  be  the  propermeasnre  of  price. 
On  the  one  hand,  as  these  businesses  or  trades 
would  be  carried  on  for  the  infant  earl's  benefit, 
it  was  suggested  by  the  executors  that  the  earl 
should  pay  for  them  on  the  footing  of  a  going 
concern.  On  the  other  hand,  it  was  suggested  on 
behalf  of  the  infant  earl  that,  inasmnch  as  the 
execntors'  right  was  to  remove,  and  they  must  be 
taken  to  remove  if  parties  were  pnt  to  their 
extreme  right,  the  executors  should  be  only 
entitled  to  receive  for  the  articles  removable  a 
breaking-up  price.  As  there  is  to  be  a  com- 
promise, the  measure  of  value  must  be  inter- 
mediate between  those  two  extremes.  That  will 
be,  as  I  stated  during  part  of  the  argument,  a 
fair  way  of  dealing  where  the  parties  have  as 
here  extreme  rights,  and  neither  is  going  to  insist 
upon  his  extreme  right,  but  each  for  the  accommo- 
dation of  the  other  as  well  as  for  his  own  accom- 
modation is  going  to  come  to  some  arraiuement. 
I  think,  therefore,  that  that  should  be  the  prin- 
ciple upon  which  the  price  should  be  assessed. 
I  nnderstand  that  it  is  not  desired  that  there 
should  be  any  order.  The  matter  will  be  brought 
hereafter,  on  behalf  of  the  infant  earl,  before  the 
judge  in  chambers,  with  the  view  to  sanctioning 
an  arrangement.  I  will  reserve  the  costs,  and 
give  liberty  to  apply  as  to  the  costs. 

Solicitors  for  all  parties  :  Benbov,  BoMweO,  and 
Tryon. 

March  17,  30,  A'pnl  4,  5,  (md  May  7. 

(Before  Stielikg,  J.) 

Be  JoNBS  (a  Solicitor),  (a) 

Solicitor  and  client — Taxation — Bitj^ed  retainer 

— Common  order  to  taae. 
Where  a  tolicUor  obtain*  the  common  order  for  the 
taxation  of  his  hill  of  co»t»,  {he  dieni  may  object 
to  every  item  of  the  mH  on  the  ground  of  want  of 
retainer. 
This  was  a  motion  to  dischar^  the  common  order 
for  taxation  obtained  by  a  solicitor,  on  the  gronnd 
that  as  the  retainer  of  the  solicitor  whs  disputed, 
the  order  was  improperly  obtained. 

(a)  B^ort»tl>yA.J.HALL,an,B«nl«l»tLaw. 


The  applicants  were  the  oommissionem  for  the 
Deanheaa  reservoir,  a  public  body  incorporated 
by  Act  of  Parliament  for  the  purpose  of  making 
and  maintaining  a  reservoir  at  Deanhead,  in  the 
parish  of  Huddersfield. 

On  the  28rd  Oct.  1839  the  oommissi(»er8  ap- 
pointed Mr.  Jones,  a  solicitor,  to  be  their  clerk. 
On  the  22nd  Dec.,  1841,  they  passed  a  resolution 
that  in  future  the  salary  of  the  clerk  should  be  15/. 
a  year,  the  same  to  be  in  satisfaction  for  his  services 
in  giving  notices  for  payment  of  rates  in  srre*r, 
and  services  of  that  Kind  connected  with — bat 
it  was  not  to  include  money  out  of  pocketr 
or  law  bosiaess  arising  out  of — the  businessl 
Mr.  Jones  continued  to  act  as  clerk  to  the  com- 
missioners down  to  March,  1886.  Up  to  that 
time  he  from  time  to  time  acted  as  solicitor 
for  the  commissioners,  and,  in  addition  to  his 
salary  as  clerk,  was  paid  the  amount  of  varions 
bills  of  costs  rendered  by  him  for  his  services  as 
solicitor. 

In  the  year  1886  he  sent  in  to  the  oommissioners 
bills  of  costs  in  respect  of  bnsiness  done  by  him 
on  their  behalf  between  1883  and  1886.  On  the 
26th  Oct.  1886  the  bills  were  returned  to  him 
by  the  then  clerk  to  the  commissioners,  and  a 
letter  was  sent  to  him  in  which  the  commissiMiers 
denied  their  liability  to  pay  the  bill,  on  the 
ground  that  part  of  the  work  for  which  the 
charges  were  made  was  nnauthorised  by  them, 
and  part  had  been  done  by  Mr.  Jones  in  his 
capacity  of  clerk,  and  not  as  solicitor.  On  the 
lltfa  Nov.  Mr.  Jones  again  sent  in  his  bills,  and 
they  were  again  retnmed.  On  the  13tb  Deo.  he 
obtained  the  common  order  for  taxation.  The 
commissioners  then  made  this  application. 

March  17. — The  motion  came  on  to  be  heard, 
when  it  was  agreed  that  it  could  be  more  con- 
veniently dealt  with  as  an  adjourned  summons, 
and  it  was  arranged  that  it  shonld  go  into  the 
adjoamed  summons  list,  and  come  on  accordingly. 

March  30. — ^The  case  now  came  on  as  an 
adjourned  summons. 

Ingle  Joyce  for  the  applicants. — Mr.  Jones  oagfat 
not  to  have  obtained  the  common  order  to  tax 
in  this  case,  as  the  retainer  is  disputed,  and 
where  the  common  order  has  been  obtained,  it  can 
only  be  disputed  as  to  certain  items,  and  not  the 
whole  bill : 

Be  Herbert,  Si  L.  T.  Bep.  N.  8.  !»8 ;  34  Ch.  Dir. 
504* 

Be  Bracey,  8  Beav.  266. 
Where  the  retainer  is  disputed  as  to  the  whole 
bill,  an  application  should  be  made  for  a  special 
order  enaoj^g  that  to  be  done : 

Be  Pyne,  5  C.  B.  407 ; 

Be  Thurgood,  19  Bear.  541. 

W.  Baker  for  the  respondent. — "So  donbt  where 
the  common  order  to  tax  has  been  obtained  by 
the  client,  the  retainer  cannot  be  disputed  as  to 
the  whole  bill,  as  the  client  by  hispetition  admits 
retainer  {Be  Braeey,  ubi  »ira.).  Where,  however, 
the  solicitor  obtains  the  order  it  is  different,  and 
this  reasoning  does  not  apply : 
Be  Flomr,  19  W.  B.  578. 

Ingle  Joyce,  in  reply,  referred  to  Be  IndenoiA 
(60  L.  T.  Bep.  N.  S.  m ;  25  Ch.  Div.  27»). 

Our.  aie.vM, 

May  7. — SriBLnis,  J.  stated  the  facts,  and  con- 
tinued  >-It  thus  appears  that  at  the  time  when  the 
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order  was  obteined  a  dispute  had  arisen  between 
the  commissioners  and  Su*.  Jones  as  to  the  liability 
of  the  former  in  respect  of  the  bills,  the  com- 
aiissioners  contending  that  as  regards  part  of  the 
items  the  basiness  charged  for  was  not  authorised 
by  them,  and  that  the   remainder  represented 
diebnrsements  made  by  l£r.  Jones  as  their  clerk, 
and  not  as  their  solicitor,  and  it  is  said  on  their 
behalf  that,  as  to  the  former  class  of  items,  the  com- 
missioners are  not  liable,  and  as  to  the  latter,  that 
although  they  are  liable  they  are  not  proper  to  be 
ioclndol  in  a  solicitor's  bill  of  costs.    Now,  the 
common  order  to  tax  ought  not  to  be  applied  for 
in  a  case  where  the  effect  of  it  is  to  settle  an 
existing  dispute  in  fayour  of  the  party  obtaining 
it,  and  to  preclude  its  opponent  from  nusing  the 
question  he  desires  to  raise.    In  any  such  case  a 
qMcial  application  for  the  order  ought  to  be  made, 
80  that  tne  point  in  dispute  may  be  submitted  to 
the  court,  and  decided  after  both  parties  have 
been  heard.    If  then,  th«  effect  of  the  order  of 
the  13th  Dec.  1886  was  to  prevent  the  commis- 
sioners from  objecting  before  the  taxing  master 
to  any  item  of  the  bill  on  one  or  other  of  the 
pounds  which  I  have  mentioned,  the  order  waa 
improperly  obtained,  and  ought  to  be  discharged. 
'Saw  it  is  settled  that  where  a  client  obtains  the 
coumum  order  to  tax  a  solicitor's  bill  he  caimot 
dispute  the  retainer  aa  to  the  whole  bill,  though 
he  may  do  so  as  to  any  particular  items  on  any 
head  of  charges :  (£eJierb«r<  and  the  authorities 
<ai  tlie  subject  there  referred  to.)     If  the  client 
desiree  to  dispute  the  retainer  as  to  the  whole  bill 
he  ought  to  obtain  a  special  order  giving  him 
leave  so  to  do :  {Re  Pyne ;  Be  Thurgood.)    It  was 
contended,  however,  that  this   is    not  the  case 
where  the  solicitor  obtains  the  order.    In  support 
of  thig  contention  the  case  of  Be  Flovser  was 
cited    In  tbat  case  a  person  had  given  authority 
for  the  use  of  his  name  as  next  friend  for  an 
infimt  in  certain    litigation,    and    the    infant's 
solicitor  applied  to  bim  for  payment  of  the  costs, 
when  the  next  friend  disputed  his  liability,  and  it 
vas  held  that  for  the  mere  question  of  taxation  he 
was  not  at  liberty  to  raise  such  a  contention,  but 
must  institute  some  independent  proceedings  to 
do  that,  and    that    the  solicitor  who    got    the 
common  order  to  tax  under  such  circumstances 
was  not  obliged  to  mention  that  the  next  friend 
disputed  his  liability.    The  case  consequently  was 
decided  on  special  grounds,  and  affords  little 
assistance  in  the   decision  of  the  present  case. 
Xor  have  I  been  able  to  find  any  authority  pre- 
cisely in  point.    It  becomes  necessary,  therefore, 
to  cmirider  what  is  the  reason  for  the  rule  that  a 
eUent  who  has  obtained  an  order  to  tax  may  not 
dispute  his  retainer  as  regards  the  whole  bilL 
Now,  on  referring  to  Be  Bracey,  cited  in   Be 
Rerbert.  I  find  the  rule  thus  laid  down :    "  The 
party  prosecuting  the  oommon  order  for  taxation 
may  object,  on  the  ground  of  want  of  retainer,  to 
anyitents  of  the  bill  except  those  for  which  he 
Ins  admitted  the  retainer  by  hia  petition."    This, 
I  think,  is  the  strict  form  of  the  role,  and  shows 
it  to  be  founded  on  the  admission  of  retainer, 
lAadk  the  practice  of  the  court  requires  the  client 
to  make  for  the  purpose  of  obtaining  the  common 
oHo-,    It  would  be  inconsistent  with  that   ad- 
mission if  the  client  disputed  every  item  of  the 
bill,  and,  consequently,  he  is  not  allowed  to  do  so. 
But  where  a  solicitor  obtains  the  order,  idthough 
he  must  in  his  petition  all^^  a  retainer,  the 


client  is  in  no  way  bound  by  that  allegation,  and 
cannot  be  charged  with  inconsistency  if  he  dis- 
putes  it.  It  appears  to  me,  therefore,  that  the 
reason  for  the  rule  fuls,  and,  consequently,  that 
where  the  solicitor  obtains  the  order  the  client 
may  object  to  every  item  on  the  gfronnd  of  want 
of  retainer.  I  have  reason  to  believe  that  the 
practice  of  the  taxing  masters  is  in  accordance 
with  the  view  which  I  have  just  expressed.  I  am 
of  opinion,  therefore,  that  in  the  present  case  the 
common  order  was  not  improper,  and  ought  to 
stand.  [His  Lordship  then  dealt  with  other  parts 
of  the  case,  which  do  not  call  for  a  report,  and 
referred  the  matter  to  the  taxing  master,  directing 
him  to  proceed  with  the  taxation.  He  also  directed 
that  Mr.  Jones  should  be  paid  his  costs  of  the 
present  application.] 

Solicitors  for  the  applicants,  Gregory,  Bowdiffet, 
and  Co. 

Solicitors    for    the    resoondents,   Bum  and 
Berridge. 

QUEEN'S  BENCH  DIVISION. 

Wedneeday,  Dee.  15, 1886. 

(Before  Wou  and  Qkaktham,  JJ.) 

Wnxuxs  r.  The  Bbitish  Maune  Mutuai.  Ikbck- 

AKCE  ASSOCLATIOM  LufiTEn.  (a) 
Marine  tiuuranee — Mutual  aaeoeiatUm— Annual 
poUeie* — Forfeiiure  for  nonpofpnent  of  oorUrHm- 
turn — Set-off  of  contribution  againtt  lou. 

By  the  ruleg  of  a  marine  i>i>urance  association,  the 
members  insured  each  other's  sJiips  from  noon  qf 
Feb.  20  in  any  year,  or  from  the  date  ef  entry  of 
a  vessel,  until  noon  of  Feb.  20  tn  tlie  succeediig 
year;  and  the  managers  were  empowered  to  levy 
contributions  qf  one-fourth  part  qf  the  estimated 
annual  premium  quarterly  in  each  year,  such 
premiums  of  insurance  to  form,  a  fund  for  the 
payment  of  claims ;  and  if  any  member  shotdd 
refuse  to  pay  his  contributions  thereto,  his  ship 
should  cease  to  be  insured,  and  he  should  thence- 
forth forfeit  all  claims  in  respect  of  any  loss. 

Oa,  tlie  bth  April  1881  a  loss  incurred  in  the 
year  1880-1  upon  a  ship  belonging  to  the  plaintiff, 
and  insured  m  the  association,  was  fixed  by  an 
average  adjuster  at  1802.  A  eaXL  qf  411.  10*., 
made  on  tlie  plaintiff  on  the  ttlh  May  1881, /or 
the  second  Quarter  of  1881-2  was  by  mutual 
consent  set  off  against  the  loss.  On  the  13th  May 
1881  tlie  association  paid  the  plaintiff  1001.  on, 
further  a,ccount  of  the  loss.  On  the  23rd  June 
1881  a  call  joas  made  on  the  plaintiff  of 
522.  16«.  M.,  and  on  the  Bth  July  1881  another 
call  of  till.  4s.  The  plaintiff  having  tendered 
the  balance  due  from  lum,  the  association  refused 
to  oMxpt  it,  and  during  tlie  pendency  of  an  action 
to  recover  tlie  full  ainount  of  the  two  caUs  one 
of  the  plaintiff's  ship  insured  in  the  assoeiaiion 
was  wholly  Lost. 

Bdd,  on  case  stated,  thai  the  plaintiff's  ship  did 
not  cease  to  be  insured,  and  tkat  he  had  not  for- 
feited his  claim  in  reject  qf  the  loss. 

This  was  case  a  stated  for  the  opinion  of  the  court 
by  an  arbitrator,  pursuant  to  a  submission  entered 
into  by  the  parties  to  the  action. 

The  case  was,  so  far  as  material,  as  follows  f— 
Case. 

I.  The  question  in  this  case  is    whether  Mr. 

(a)  Beported  by  Josxfh  Smith,  En.,  BarriitarM-Lkw.  >  i  r> 
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William  Humphrey  Williams  is  entitled  to  re- 
cover against  the  British  Karine  Mutual  In- 
surance Association  under  two  polices  of  insurance 
granted  to  him  by  the  association  on  the  hull 
and  freight  of  the  ahiji  MathUde. 

2.  The  association  is  a  company  limited  by 
guarantee  and  registered  under  the  Companies 
Act  1862.    It  has  no  capital  divided  into  shares. 

S.  Mr.  Williams  was,  in  1880,  a  member  of  the 
association,  and  he  had  insured  therein  for  twelve 
months  the  hull  and  freight  of  two  ships  called  the 
ItcUhilde  and  the  Oasis.  A  loss  amounting  to 
192. 10«.  was  incurred  in  respect  of  the  Oasis,  and 
a  loss,  the  amount  of  which  was  disputed,  was 
also  incurred  in  respect  of  the  Maihxide. 

4.  By  a  submission,  dated  the  8th  Dec.  1880,  it 
was  agreed  to  refer  the  miestion  of  the  amount 
of  the  loss  on  the  Mathiw  to  Mr.  Richards,  the 
average  adjunter,  and  on  the  Rth  April  1881  Mr. 
Bichards  published  his  award  fixing  the  amount 
at  1802.  8«.  6d. 

5.  In  the  meantime,  viz.,  on  the  20th  Feb.  1881, 
the  policies  on  the  l£aihQde  expired,  and  there- 
upon Mr.  Williams  insured  the  vessel  afresh  in 
the  association  for  a  further  period  of  twelve 
months,  the  hull  for  6002.  and  the  freight  for  3002., 
the  premiums  amounting  to  722.  and  302.  respect- 
fully. It  is  in  respect  of  these  insurances  that 
the  present  dispute  nas  arisen. 

6.  By  the  rules  of  the  association  these  pre- 
miums became  payable  in  four  instalments  of 
252. 10s.  each  on  the  4th  May  1881,  4th  Aug.  1881, 
4th  Nov.  1881,  and  4th  Feb.  1882.  By  its  rules 
the  association  was  entitled  to  draw  bills  for  these 
iuBtalments  in  advance,  but  it  appeared  that  in 
practice  the  acceptance  of  such  drafts  was  not 
usisted  upon,  and  the  members  wer6  allowed  to 
pay  in  cash  if  thegr  preferred  to  do  so. 

7.  On  the  5th  M&y  1881  the  association  sent  to 
Mr.  Williams  a  draft  for  412.  10».,  which  was 
intended  to  represent  the  second  quarter's  pre- 
mium on  the  Maihilds  (252.  \6s.)  and  the  second 
quarter's  premium  (162.)  on  a  fresh  insurance  of 
the  Oasis.  Mr.  Williams  did  not  accept  this 
draft,  and  asked  that  the  amount  might  be  set 
off  against  the  1802.  8«.  6<2.  due  to  him  under  Mr. 
Bichards'  award.  No  objection  was,  in  the  first 
instance,  taken  by  the  association  to  this  course, 
and,  indeed,  it  appeared  that  when  drawine  for 
the  first  quarters  premiums  on  the  1st  March 
1881  a  similar  set-on  in  respect  of  a  small  claim 
then  due  under  the  previous  policy  on  the  Oasis 
had  been  allowed  hj  the  association. 

8.  On  the  13th  May  1881  the  association  paid 
to  Mr.  Williams  1002.  on  account  of  the  sum 
found  due  to  him  bv  Mr.  Bichards'  award. 

9.  On  or  about  the  23rd  June  1881  a  call  was 
made  on  the  members  of  the  association,  and  a 
draft  for  522. 16«.  8d.,  Mr.  Williams'  contribution 
in  respect  thereof,  was  on  that  day  sent  to  him 
for  acceptance  according  to  the  provisions  of 
rule  4  indorsed  on  the  policies.  And  subsequently, 
viz.,  on  or  about  the  5th  July  1881,  there  becamo 
duo  from  Mr.  Williams  to  the  association  a  sum 
of  312.  4s.  in  respect  of  a  "  protection  claim  "  on 
both  ships. 

10.  These  two  last-mentioned  sums  Mr.WUliams 
also  asked  to  have  placed  against  the  balance  still 
due  to  him  under  the  award,  and  as  they  exceeded 
such  balance  by  a  few  pounds  he  expressed  his 
readiness  and  willingness,  and  he  was  ready  and 
willing  to  pay  the  difference.     The  association. 


however,  refused  to  assent  to  this  course,  insisting 
that  both  amounts,  522.  i6s.  8^.  and  312. 4s.,  should 
be  paid  forthwith  without  deduction,  and  on  the 
lltn  July  1881,  a  writ  was  issued  to  recover  the 
same.  In  the  action  so  commenced  the  association 
also  sought  to  recover  the  fall  amount  of  the 
draft  for  412.  10s.  mentioned  in  paragraph  7 
hereof,  as  also  122. 17s,  2d.  the  amount  of  certain 
"policy  charges"  which  the  association  had  pre- 
Tionsly  represented  to  Mr.  Williams  as  being  due 
not  to  it  but  to  a  Mr.  Evans,  who  acted  as  its  agent. 

11.  While  the  above-mentioned  action  was 
pending,  viz.,  on  the  3rd  Oct.  1881,  the  Mathilds 
was  tOMlly  lost.  The  association  refused  to  meet 
any  claim  in  respect  of  the  said  loss,  either  for 
hull  or  freight,  alleging  that  Mr.  Williams'  omis- 
sion to  pay  the  amounts  claimed  of  him  as  afore- 
said exempted  the  association  from  liability  by 
virtue  of  tne  provisions  of  the  5th  rule  indorsed 
on  the  policies. 

12.  The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances  aforesaid,  the 
5th  rule  applies  so  as  to  exempt  the  association. 

The  following  rules  of  the  association  became 
material  in  the  course  of  the  argument : 

2.  That  the  members  of  this  olasa  shall  aerenSij  and 
reapeotiTeljr,  not  jointly  or  in  partnership,  nor  the  on» 
for  the  other  of  them,  bnt  eatw  only  is  nis  own  name, 
iname  eaob  other's  ■hips,  or  shares  of  ships,  from  noon 
of  the  20th  day  of  Feb.  1881,  or  bam  the  date  of  entty  of 
each  vessel  lespeotively,  until  noon  of  the  20th  dar  of 
Feb.  then  next,  and  from  that  time  nntU  noon  of  the  SOtii 
day  of  Feb.  in  the  next  snooeeding'  year,  and  so  on  from 
year  to  year,  unless  notice  to  the  contrary  be  ^ven  as 
hereinafter  mentioned,  against  all  losses,  penis,  amd 
dama^  of  what  natnre  or  kind  soever,  whioh  may  b» 
Bostained  or  reoeived  by  their  res^eotiTe  ships,  or  oanaad 
or  done  by  them  to  any  other  ship  or  oraft,  except  for 
personal  injnry,  loss  of  life,  or  when  on  the  royagea,  in 
the  trades,  or  under  the  circumstances  hereinuter  par- 
ticularly excepted. 

4.  The  managers  are  hereby  empowered  to  levy  ooa- 
tribntions  of  one>fonrth  part  of  tne  estimated  annnal 
premium,  which  shall  be  ^awn  for  at  two  months'  data 
from  1st  March,  June,  September,  and  December,  in  eaoh 
year,  such  premimns  of  insoraooe  to  form  a  fund  for  th» 
payment  of  claims.  Provided  always,  that  if  the  losses 
and  expenses  exceed  the  amount  of  premiums  so  realised, 
the  denoienoy  shall  be  made  good  by  an  additional  per- 
centage on  the  premiums,  to  be  drawn  for  as  the  oom- 
mittee  may  determine.  But  should  the  premiums  so 
realised  exceed  the  losses  and  eqMnses  incurred,  then 
the  surplus  to  be  proportionately  returned. 

5.  Tlukt  the  managers'  drafts  on  any  member  of  this 
class  for  his  proportion  of  the  annual  estimated  premium, 
and  for  any  additional  percentage  thereon,  shall  be  duly 
accepted  and  punctually  paid  when  due ;  and  if  anv 
member  shall  neglect,  omit,  or  refuse  to  aocept  any  snoL 
drafts,  or  to  pay  nis  contributions  thereto,  his  respeotive 
ship  or  ships  shall  cease  to  be  insured  in  or  by  this  olaaa, 
and  he  shall  thenceforth  forfeit  all  claims  for  or  in 
respect  of  any  km  or  average  under  his  policy  or  policies 
effected  therein,  and  the  managers  are  hereby  authorised 
and  empowered  to  sue  for  uie  amount  due  from  any 
defaulting  member,  and  if  not  recovered  the  loss  shall  be 
borne  proportionately  by  all  the  members. 

19.  That  in  case  of  loss,  the  owner  shall  be  liable  for 
the  amount  of  estimated  a-nnni^l  premium,  also  additional 
per  centages  (if  any)  from  date  of  entry  to  date  of  loss, 
out  if  the  loss  occurs  before  the  20th  Angnst,  or  within 
six  months  of  the  date  of  entiy,  he  shall  be  liable  for  the 
annual  premium  only ;  in  case  of  sale,  the  policy  may  be 
transferred  with  the  consent  of  the  managers,  or  the 
owner  released  from  further  liability  by  an  equitable 
arrangement.  In  the  settlement  of  claims  the  managers 
may  retain  a  sum  equal  to  a  year's  estimated  call,  to 
meet  any  further  demands. 

French,  Q.C.  for  the  plaintiff. 
Barnes  for  the  defendant  company. 
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Wius,  J.— The  action  in  which  this  special 
ease  is  stated  is  brought  hj  Mr.  William 
Hamphrey  Williams  against  the  British  Marine 
Hatoal  Assorance  Association,  of  which  he  was 
a  member,  and  in  which  his  vessel  Mathilde  was 
iiism«d,  to  recover  in  respect  of  the  total  loss  of 
that  vessel  which  occarred  on  the  3rd  Oct.  1881. 
This  question  mnst  clearly  depend  upon  the  con- 
tract oetween  the  parties,  ana  to  ascertain  what 
that  was  one  mnst  look  at  the  policy,  and  at  the 
policy  alone.  That  document  savs  that  the  plain- 
tiff 18  insured  on  the  MathUde  in  accordance 
with  the  rules,  conditions,  and  regulations  annexed 
thereto,  which  bv  mutual  agreement  are  to  form 
pert  of  and  be  oi  the  same  force  and  effect  as  if 
inserted  in  the  body  of  the  document.  The  first 
qoestion  raised  is  upon  the  second  of  these  rules, 
and  is  whether  the  transactions  of  insurance  of 
each  separate  year  are  to  be  treated  with  or  with- 
ont  reierenoe  to  the  transactions  of  any  other 
year.  The  2nd  rule  savs  that  "the  memben 
of  the  club  shall  severally  and  respectively,  not 
jointly  or  in  partnership,  nor  the  one  for  the 
other  of  them,  but  each  onlv  in  his  own  name, 
insure  each  other's  ships,  or  snares  of  ships,  from 
nom  of  the  20th  Feb.  1881,  or  from  the  date  of 
cntrv  of  each  vessel  respectively,  until  noon  of 
die  30th  Feb.  then  next,  and  from  that  time  nntil 
noon  of  the  20th  Feb.  in  the  next  succeeding 
year,  and  so  on  from  year  to  year  unless  notice  to 
the  contrary  be  given."  I  do  not  see  that  there 
is  any  room  for  substantial  doubt  as  to  the  con- 
atmction  of  this  rule.  The  cardinal  thing  to  be 
observed  is  that  the  insurance  is  intended  to  be  a 
mutual  insurance,  and  I  cannot  think  that  it 
would  be  mutual  unless  each  vear  is  dealt  with 
separately  and  by  itself.  As  all  the  policies  come 
to  an  end  on  tlie  20th  Feb.  in  each  year,  the 
persons  entering  for  the  succeeding  year  may  be 
an  entirely  different  set  of  persons.  They  are  of 
oonrae  in  all  probability  nearly  the  same,  but 
still  it  is  possible  that  there  might  be  a 
very  great  change,  and  the  insurance  would 
oanseqnently  cease  to  be  mutual  unless  the 
tnusactions  of  each  year  were  separate,  giving 
rise  to  a  sepfirate  set  of  accounts,  to  be 
dealt  with  apart  from  the  accounts  of  other 
years.  Many  passages  in  the  rules  show  that  this 
was  the  intention  of  the  parties.  The  2nd 
clause  shows  that  the  policies  are  to  come  to  an 
end  every  20th  Feb.,  and  then  the  4th  clause 
provides  that  "  the  managers  are  herebv  em- 
powered to  levy  contribations  of  one-fourtn  part 
of  the  estimated  annual  premium,  which  shall  be 
drawn  for  at  two  months  date  from  the  1st  March, 
June,  September,  and  December,  in  each  year, 
such  premiums  of  insurance  to  form  a  fund  for  the 

Gyment  of  claims,  provided  always  that  if  the 
jses  and  expenses  exceed  the  amount  of  pre- 
miums so  realised  the  deficiency  shall  be  made 
good  by  an  additional  percentage  on  the  premiums, 
'  to  be  drawn  for  as  the  committee  may  determine, 
bat  should  the  premiums  so  realised  exceed  the 
losses  and  expenses  incurred  then  the  surplus  to 
he  proportionately  i-eturned.  It  is  clear  that  the 
"premiums"  mentioned  in  that  clause  are  not 
premiums  in  the  ordinary  sense  of  the  word,  and 
that  the  foandation  of  the  contract  is  not  the 
payment  of  a  premium,  but  an  agreement  that 
each  member  should  bear  his  aliquot  share  of  the 
losses  of  the  year  covered  by  the  policy.  The 
provisions  of  this  4th  clause  indeed,  are,  in  my 
VoL  LTIL  N.  &,  1458. 


judgment,  carefully  framed  so  as  to  apply  to  eacb 
year  by  itself,  and  make  its  transactions  separate. 
It  provides  that,  if  the  losses  and  expenses  exceed 
tho  amount  of  premiums  so  realised — that  is,  the 
amount  of  the  original  estimate  of  the  losses  and 
expenses,  for  the  phrases  "  estimated  losses  "  and 
"  estimated  premium  "  are  synonymous — then  the 
deficiency  is  to  be  made  g^ood  by  an  additional 
percentage  on  the  premiums,  and  if  the  estimated 
premium  exceeds  the  losses,  then  the  surplus  is 
to  be  returned.  Taking  all  these  clauses  together, 
it  is  to  my  mind  clear  that  the  parties  meanb 
that  the  transactions  of  each  year  should  stand 
on  their  own  footing,  and  that  the  accounts  should 
be  adjusted  on  that  basis.  The  19th  clause  also 
is  important,  and  points  in  the  same  direction. 
It  provides  that  in  case  of  loss,  the  owner  shall 
be  liable  for  the  amount  of  estimated  annual 

Sremium,  also  additional  percentage  (if  any)  from 
ate  of  entry  to  date  of  loss,  but  it  the  loss  occur» 
before  the  20th  Aug.,  or  within  six  months  of  the 
date  of  entry,  he  shall  be  liable  for  the  annual 
premium  only,  and  in  the  settlement  of  claims 
the  manager  may  retain  a  sum  equal  to  a- 
year's  estimated  call  to  meet  any  further 
demands.  Now,  although  this  is  a  limited  liabi- 
lity companv,  and  therefore  there  is  a  right 
of  action  between  the  company  and  each 
insurer  I  cannot  see  any  difficulty  in  adjusting 
their  rights  under  this  contract.  Applying  the 
19th  rule  to  the  present  case,  is  there  any  defence 
to  the  action  f  In  the  course  of  the  year,  extend- 
ing from  the  20th  Feb.  1880  to  the  20th  Feb.  1881, 
in  which  year  Mr.  Williams  was  a  member  of  the 
defendant  association,  and  had  injured  therein 
his  vessel  Mathilde,  a  loss  was  incurred  upon  that 
ship,  the  amount  of  which  was  disputed,  and  it 
was  thereupon  referred  to  an  average  adjuster, 
who,  on  the  5th  April  1881,  fixed  it  at  1801.  8*.  6d. 
This  amount  was  due  in  respect  of  the  year  1^0-1, 
and  was  to  be  satisfied  out  of  the  contributions  of 
members  for  that  year,  and  from  no  other  source. 
The  adjustment,  however,  was  not  made  until  the 
5th  April  1881,  and  on  the  5th  May  1881  a  call  of 
412.  10«.  was  made  by  the  association  on  Mr. 
Williams,  which,  it  is  said,  was  intended  to  repre- 
sent the  second  quarter's  premium  for  1881-2  on 
the  MaikiJde,  and  on  another  ship  belonging  to 
Mr.  Williams,  also  insured  in  the  association,  and 
it  would  seem  that  the  company  allowed  Mr. 
Williams  to  treat  that  as  a  set-off  against  the  sum 
due  from  the  company  to  him — a  very  harmless 
course,  because  otiierwise  Mr.  Williams  would 
only  have  had  to  pay  the  amonnt  into  the  coffers 
of  the  company  with  one  hand  and  to  receive  it 
back  with  tne  other.  That  call  then  was  settled. 
On  the  13th  May  1881  the  association  paid  Mr. 
Williams  1001.  on  account  of  the  sum  due  to  him. 
Then  on  the  23rd  June  1881  another  call  was 
made  upon  him  by  the  association  for  52Z.  16«.  8d. 
It  is  not  stated  in  the  case  in  respect  of  what  this 
call  was  made,  but  it  is  now  stated  by  counsel 
that  it  was  in  respect  of  losses  for  the  year  1880-1. 
A  contribution  therefore  is  asked  of  him  in 
respect  of  the  losses  of  that  year,  and  he  desires 
to  set  off  a  loss  of  the  same  year.  As  far  as  I  can 
see  he  is  perfectly  at  liberty  to  do  so,  and  I  can- 
not conceive  on  what  ground  it  can  be  contended 
that  he  is  not.  On  the  5th  July  1881  another  call 
was  made  on  the  plaintiff  for  31!.  4«.,  and  both 
these  last  claims  he  asked  to  have  placed  against 
the  balance  still  due  to  him  under  the  amro,  and 
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as  they  exceeded  such  bal&noe  by  a  few  pounds  he 
expressed  his  readiness  and  willinp:ness,  and  was 
ready  and  willing  to  pay  the  difference.  The 
association,  however,  refused  to  assent  to  this, 
and  on  the  11th  July  issued  a  writ  to  recover 
both  the  521.  16s.  8d.  and  the  311.  4a.,  and  also 
the  amount  of  4:IL  lOs.  called  on  the  5th  May, 
and  the  Matkiide  having  been  totally  lost  on  the 
3rd  Oct.  1881,  during  the  pendency  of  the 
action,  they  now  refuse  to  meet  any  claim  in 
respect  of  that  loss  on  the  ground  that  the  plain- 
tiff having  refused  to  payms  contributions,  the 
Ma&ilde  has,  by  the  operation  of  the  5th  rule, 
oeased  to  be  insured,  and  the  plaintifE  has  for- 
teited  all  claim  in  respect  of  her  loss.  Now  the 
5th  rule  provides  that  the  managers'  drafts,  or 
any  member's  for  his  proportion  of  the  annual 
estimated  premium,  and  for  any  additional  per- 
centage thereon,  shall  be  duly  accepted  and  punc- 
tually paid  when  due,  and  if  any  member  sh^ 
neglect,  omit,  or  refuse  to  accept  any  such 
drafts,  or  to  pay  his  contributions  thereto, 
his  respective  ship  or  ships  shall  cease  to  be  in- 
sured, and  he  shall  thenceforth  forfeit  all  claims 
for  or  in  respect  of  any  loss  or  average  under  his 
policy.  But  the  calls  mentioned  were  not  neces- 
sarily in  respect  of  the  MathUde,  and  I  see  nothing 
in  the  case  to  show  that  they  were  so ;  but,  in 
order  to  bring  the  plaintiff  and  his  vessel  within 
the  operation  of  the  5th  rule,  it  must  be  shown 
that  there  was  a  default  in  respect  of  that  ship, 
and  its  right  and  liabilities  must  not  be  mixed 
up  with  Uiat  of  any  other  ship.  By  the  rule  a 
forfeiture  is  only  to  take  place  as  to  a  particular 
ship  where  there  is  a  default  in  payment  with 
respect  to  that  particular  ship,  otherwise  there 
would  be  no  meaning  given  to  the  word  "respec- 
tive." There  is  nothing  here  to  show  that  the  small 
amount  which  was  left  due  by  the  plaintifE  on  the 
5th  July  was  not  in  respect  of  some  other  ship, 
and  the  person  relying  upon  the  fact  that  it  was 
not  so  must  establish  it.  In  my  opinion  it  is  not 
shown  that  the  plaintiff  was  in  detault  in  his  con- 
tributions with  respect  to  that  ship.  If  I  am 
wrong  in  saying  that  the  forfeiture  applies  to  a 
particular  ship  only,  and  if,  according  to  the  true 
construction  of  the  5tb  rule,  there  is  a  forfeiture 
in  respect  of  a  ship  in  case  a  member  is  in  default 
in  respect  of  other  ships,  I  thinK  that  the  proper 
inference  of  fact  to  be  drawn  from  the  facts  as 
stated  is  that  the  plaintiff  was  willing  to  pav  the 
amount  which  was  due  on  the  balance  of  the 
account,  and  would  have  paid  it,  but  that  the 
defend^t  company  agpreed  to  waive  the  formality 
of  a  tender  and  to  treat  what  took  place  as  a 
tender,  taking  their  stand  upon  their  right  to 
make  the  plaintiff  T>ay  the  whole  of  the  contribu- 
tions levied.  I  am  of  opinion  that  the  MathUde 
did  not  cease  to  be  insured,  and  that  there  was  no 
forfeiture.  The  plaintiff  is  therefore  entitled  to 
judgment.  ' 

Qbajithah,  J. — I  am  of  the  same  opinion,  and  I 
have  no  doubt  that  the  plaintiff  is  entitled  to  re- 
cover in  respect  of  this  loss.  The  argument  relied 
vpaa  by  Mr.  Barnes,  that  each  year's  accounts 
must  he  considered  separately,  has  considerable 
weight,  but  I  rely  upon  the  fact  that  nothing 
was  left  undone  by  tne  plaintiff  which  entitles 
the  defendants  to  say  that  a  forfeiture  has  been 
incnired  by  him.  In  the  case  the  calls  upon  the 
plaintiff's  two  ships  are  mixed  up,  but,  as  far  as 
the  MathUde  is  concerned,  if  we  take  the  calls 


upon  that  vessel  only,  the  association  actually  had 
money  in  hand,  and  it  is  very  startling  if,  under 
these  circumstances,  he  is  to  be  told  that  no  set- 
off can  be  allowed.  I  think  that  the  plaintiff  is 
entitled  to  say  that  he  has  paid  or  tendered  all 
his  contributions,  and  that  no  forfeiture  has  beea 
shown.  Judgment  f<»- the  plaintiff. 

Solicitors  for  the  plaintiff,  Wynne,  Holme,  and 
TFyiMM,  tor  ForAam  and  Hatchins,  Liverpool. 
Solicitors  for  the  defendants,  Btoeken  and  Jupp. 


Siiprmc  Court  of  Inbicatttrt* 

♦ — 

COURT   OF  APPEAL, 

Wednesday,  March  30. 

(Before  Cotton  and  Lindlet,  LJJ.) 

Ellis  v.  Stewa&i.  (a) 

OKieitrAL  APPLiCATioir   nr  apfzal   fboic  ths 

CHANCEBT  DIVISIOIT. 

Practiee — Appeal — Secwity  for  cost*. 
Where  there  had  heen  no  dday  on  the  part  of  a 

respondent  in  applying  for  teourUy  for  the  eosit 

of  the  appeal,  eiceept  a  slight  delay  due  to  He 

eonduet  of  the  appellant : 
Sdd,  that  security  for  costs  nvust  he  ordered,  not- 

taiUutaMding  the  appeal  was  in  the  paper  for 

hearing  on  the  day  the  application  for  security 

teas  made. 
Kit,  J.  having  made  an  intorlocntory  order  on 
the  24th  Feb.  1887,  the  plaintiff  served  notice  of 
appeal  therefrom  on  the  17th  March. 

One  of  the  defendants  was  an  infant,  the  others 
being  of  full  age. 

On  the  18th  March  the  solicitors  of  the  in&nt 
defendant  wroto  to  the  London  a^nts  of  the 
plaintiff  asking  whether  the  plaintiff  would  give 
security  for.  the  costs  of  the  appeal  without  am 
application  to  the  court.  The  agent  replied  thaib 
he  must  consult  the  country  solicitor  of  the 
plaintiff,  and  the  infant's  solicitors  then  wrote 
saying  they  would  wait  till  the  21st  March  before 
giving  notice  of  motion. 

As  they  received  no  answer  the  infant's  aolioi* 
tors  on  the  24th  March  served  notice,  for  the 
30th  March,  of  a  motion  for  security  for  costs. 

The  other  defendants  bad  on  the  21st  Maroh 
served  a  similar  notice  for  the  24th  March. 

The  appeal  of  the  plaintiff  and  the  applicatimtt 
of  the  defendants  came  into  the  paper  on  the 
30th  March. 

H.  Terrell,  for  the  infant  defendant,  and 
Beaumont  for  the  other  defendants. — The  evi« 
dence  shows  that  the  appellant  is  insolvent ;  and, 
inasmuch  as  the  defendants  have  been  guilty  of 
no  delay,  the  fact  that  the  case  ban  come  rapidly 
and  unexpectedly  into  the  paper  shonld  not  stand 
in  the  way  of  their  obtaining  security. 

Oswald  for  the  plaintiff. — The  application  is  too 
late: 

JIayor  of  BaUath  v.  Goodman,  43  L.  T.  Bep.  N.  S. 
4M. 

Notice  of  the  application  might  easily  have  been 
g^ven  so  that  it  could  have  been  in  the  paper  for 
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the  23rd  March.  Moreover,  there  is  no  sufficient 
evidence  of  insolvency. 

Cotton,  L.J. — ^It  is  the  duty  of  a  respondent 
who  applies  for  security  for  costs  to  be  prompt 
in  his  application,  that  the  appellant  may  not  ^ 
on  incurring  expenses  which,  in  the  event  of  his 
beinK  ordered  to  give  security  for  costs,  and  being 
unable  to  find  it,  will  be  wholly  thrown  away. 
In  the  present  case,  however,  there  has  been  no 
delay  which  has  not  been  sufficiently  explained. 
An  application  was  made  at  once  to  the  appellant 
to  know  whether  he  would  give  security  for  costs, 
and  the  delay  was  occasioned  by  waiting  for  his 
answer.  The  evidence  of  inability  to  pay  costs 
is  amply  sufficient,  and  security  must  be  given 
before  the  appeal  can  be  heard. 

LixsLET,  L.J.  concurred. 

Solicitor  for  the  appellant,  A.  W.  MUls,  agent  for 
T.  A.  Bramidon,  Portsea. 

Solicitors  for  the  respondents,  Indermaur  and 
Brown,  agents  for  Paimer  and  Roekett,  Southsea ; 
CkamhtirUiyne  and  Beaumont,  agents  lor  JT^de. 
Portemoutb. 


■Time  13  and  14. 
(Before  Cottoh,  Bowbh.  and  Fbt,  L.JJ.) 

NbwKAS  V,  PlMTO.  («) 
APPEAL  PBOK  THE  CHABCEST  PIVISIOK. 

Trade  mark  —  MitrepretetUation  —  Bretiing  -  up 
good* — Cigart — Bivpreimiation  as  to  foreign 
manufacture. 

TJainiiffg,  who  were  manufaeturers  of  attd  dealert 
in  dgare  in  Englcmd,  importedfrom  Oermany 
cigars  made  of  Savannah  iobaeeo.  There  wa$ 
no  direct  evidence  at  to  the  place  where  they 
were  manufactured,  btU  the  eourt  found  <m  a  fact 
that  they  were  also  manufaetured  in  Qermany. 
Flainiiffi  sold  these  cigars  in  England  in  boxes 
on  which  was  a  label  containiM  their  trade 
mark  (registered  under  the  Trade  Marks  Begis- 
.  tration  Ad  1875),  which  consisted  of  the  words 
"La  PuresM,"  and  a  pietoriai  representation  of 
an  Indian  woman  in  a  stale  cf  semi-nudi^ 
holding  up  a  bundle  of  cigars,  two  winged  boys 
each  holding  a  shield,  and  a  background  repre- 
senting a  portion  of  some  tropical  country.  On 
one  shield  was  depicted  the  arms  of  8pa*n,  and 
on  the  other  those  of  Havannah.  In  the  trade 
mark  as  reaistered  the  shields  were  blank.  A 
smoMer  label  contained  what  was  apparently  the 
lithographed  signature  of  "  BamuM  Bomnedo." 
On  each  box  were  branded  the  words  "  La 
Pureza"  and  "Habana."  It  was  proved  that 
"  La  Pureza  "  was  an  old  brand,  long  disused, 
ofSavanTiah  cigars,  and  that  there  was  no  known 
existing  person  of  the  name  qf  "  Bamon 
Bomnedo.' 

Xekewieh,  J.  held,  that,  it  having  been  a  general 
.  custom  in  the  tobacco  trade  font  over  twenty  •five 
years  to  mark  eigar-bo*es  with  the  word 
"Habana,"  though  the  cigars  had  ruit  been 
imparted  from  Havannah,  such  a  nutrking  did 
not  disentitle  the  owner  of  a  trade  mark  for 
cigars  from  seeking  to  prevent  infringement ; 
and  that,  the  defcTtiiants  having  used  similar 
marks  on  their  cigar-boxes,  the  plaintiffs  were 
entitled  to  an  injunction  and  an  account. 

Held,  on  appeal,  that,  as  the  trade  mark  and  other 

(•)  Beportsd  b;  TsAXK  KvAn,  Xiq„  Builiit«r«t-l4aw. 


marks  on  the  plaintiffs'  boxes  together  amounted 
to  a  "  dressing-iq> "  of  the  plaintiffs'  cigars,  and 
a  misrepresentation  thai  ihey  were  cigars  manu- 
factured in  the  Havawnah,  the  action  must  be 
dismissed,  but  without  costs,  the  defendants  being 
entitled  only  to  the  costs  of  the  appeal. 
2%e  decision  of  Kekewioh,  J.  reversed. 

The  plaintiff  Henry  Maurice  Newman  carried  on 
business  at  69,  Aldersgate-street,  London,  E.C.  as 
a  tobacco  and  cigar  manufacturer  and  importer, 
under  the  firm  ca  "  Nathan,  Kewman,  and  Co." 

In  1883  the  plaintiff  registered,  under  the 
Trade  Marks  Bef^tration  Act  1875,  as  a  trade 
mark  to  be  used  in  his  business  (No.  33,529),  a 
design  or  picture  intended  to  be  used  as  a  liftbel  on 
cigar  boxes. 

The  trade  mark  as  registered  consisted  of  the 
words  "  La  Pureza "  and  a  pictorial  representa- 
tion of  a  landscape  in  the  tropics,  with  an  Indian 
woman  in  the  foreground  holding  up  a  bundle  of 
cigars.  On  each  side  of  the  woman  was  the 
figure  of  a  winged  boy  holding  a  blank  shield. 

Each  cigar  l^x  sold  by  the  plaintiff  bore  on  the 
outside  one  of  these  labels  with  the  arms  of  Spun 
on  one  of  the  shields  and  the  arms  of  Havanuan  on 
the  other.  Each  box  was  also  stamped  with  the 
word  "  Habana"  in  a  ring  containing  the  words 
"  La  Pureza,  Bamon  Bomnedo." 

There  was  also  on  the  outside  of  each  box  a 
smaller  label  containing  what  was  apparently  the 
signature  "  Bamon  Bomnedo "  and  the  arms  of 
Spain  and  Havannah.  On  the  inside  of  each  box 
was  a  third  label  containing  another  picture  of  an 
Indian  woman  and  the  word  "  Habana." 

The  defendants  having  sold  cigars  in  boxes 
containing  similar  labels  and  marks,  the  plaintiffs 
commenced  an  action  (1)  for  an  injunction  to 
restrain  them  from  infringing  the  trade  mark, 
and  from  selling  or  offering  for  sale  or  parting 
with  any  boxes  of  cigars  having  affixed  thereto 
any  representation  or  imitation  of  the  plaintiffs' 
trade  mark ;  (2)  an  account  of  all  profits  realised 
by  the  defendants  by  the  sale  of  cigars  in  boxes 
having  affixed  thereto  any  imitation  or  representa- 
tion of  the  plaintiffs'  said  trade  mark;  (3)  an 
account  of  the  damage  sustained  by  the  plaintiff 
by  reason  of  the  unlawful  acts  of  the  defendants 
above  complained  of ;  (4)  further  relief. 

"  La  Pureza  "  was  proved  to  be  an  old  brand  of 
Havannah  cigars  which  had  not  been  used  for 
some  vears.  Bamon  Bonmedo  was  proved  to  be 
not  of  the  name  of  any  existing  person.  It  was 
admitted  that  the  cigars  sold  by  the  plaintiff, 
though  alleged  to  be  made  of  Havannah  tobacco, 
were  imported  into  England  in  the  boxes  from 
Bremen. 

Warmington,  Q.G.  and  Sebastian  tor  the  plain- 
tiffs. 

Edward  Cutler,  Q.C.,  Johft  Cutler,  and  iPOaU 
for  the  defendants. — There  are  four  defences  to 
the  plaintiffs'  action :  1.  La  Pureza  is  the  name  of 
an  old  brand  of  Havannah  cigars,  and  the  use  of 
that  name  and  the  name  Bamon  Bomnedo  (which 
amounts  to  the  allegation  that  he  is  the  manu- 
facturer) is  a  fraud  on  th«  public  which  disen- 
titles the  plaintiff  to  sue : 

Wood  T.  LambeH.bi  L.  T.  Sep.  N.  S.  314;  32  Ch. 
Div.  247. 

2.  The  use  of  the  word  "  Habana  "  amounts  to  ft 
representation  that  the  cigars  are  manufactured 
in  Havannah.     But   they  are  really  made   in 
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Germany,  and  thin  is  therefore  another  misrepre- 
sentation which  prevents  the  plaintiff  from  suing. 
3.  The  plaintiff  is  nsing  a  trade  mark  different 
from  his  registered  trade  mark.  There  are  no 
arms  on  the  shields  in  the  registered  trade  mark, 
and  the  plaintiff  has  used  his  registered  trade  mark 
vZtM  something  else,  viz.,  the  arms  of  Spain  and 
Hayannah.  4.  The  mark  was  a  mark  in  common 
use  before  registration.  Moreover,  La  Pureza 
being  a  common  term  and  the  plaintiiS  not  having 
disclaimed  it,  he  is  not  entitled  to  the  costs  of  the 
action,  even  if  he  is  successful : 

Ba  Hudion'i  Trade  Mark,  55  L.  T.  B«p.  N.  S.  228 ; 
32  Ch.  DiT.  311. 

Feb.  17.— Kekewich,  J, — ^To  my  mind  this  is  a 
perfectly  clear  case,  and  to  the  parties  it  is  one 
of  ^eat  importance.  The  plaintiff  sues  as  for 
an  infringement  of  his  registered  trade  mark. 
He  states  in  the  simplest  possible  manner  that 
he  has  registered  a  certain  trade  mark ;  that  he 
has  used  it  on  labels  affixed  to  boxes  of  cigars 
imftorted  and  sold  by  him  in  the  said  boxes,  not 
alleging  or  sn^gesting,  though  he  is  also  a  manu- 
facturer, that  it  has  been  nseid  or  has  anything  to 
do  with  the  mannfactnre  of  cigars.  He  aUeges 
that  he  has  discovered  that  the  defendants  have 
used  this  label,  which  user  he  suggests  is  an  in- 
fringement of  his  trade  mark.  The  defendants  have 
delivered  a  defence  which  they  were  advised  was 
not  sufficient,  and  I  have  to  regard  their  defence  as 
amended.  The  real  substance  of  the  amendment 
is  that  the  trade  mark  of  the  plaintiffs  is  part  of 
a  fraudulent  representation  that  the  cigars  upon 
or  in  respect  of  which  it  is  used  were  cigars 
coming  from  Havannah,  or  some  other  Spanish 
oolouy,  whereas  in  fact  and  in  truth  such  cigars 
did  not  come  from  Havannah  or  any  other 
Spanish  colony.  Where  that  representation  is 
inade  in  the  trade  mark,  as  registered  and  used, 
it  may  be  difficult  to  discover ;  but  some  argu- 
ment was  directed  to  that  point,  and  also  to  show 
that  a  representation  to  that  effect  was  made  in 
another  way.  The  defendant's  counsel,  in  opening 
liis  case,  raised  four  points,  which  it  will  be  con- 
venient to  treat  separately,  and,  in  treating  them 
separately,  to  refer,  as  far  as  maybe  necessarv,  to 
the  evidence  and  authorities  which  have  been 
brought  before  me.  The  first  point,  and  the 
most  important  one,  is  that  the  plaintiff 
lias  forfeited  his  right,  to  sue  bv  reason 
of  the  name  on  the  boxes.  That,  I  t^ink,  has 
been  a  little  enlarged  by  Mr.  John  Cutler  in 
Bumming  up  the  case,  and  1  will  treat  it  in  the 
more  enlarged  form.  I  have  it  proved,  and  it 
Teally  is  unquestioned,  that  the  plaintiffs  have 
used  this  label  on  and  in  their  boxes — that  thev 
have  sold  a  considerable  number  of  cigars  witn 
this  label,  and  that  the  label  is  known  in  connec- 
tion with  cigars  imported  and  sold  by  the 
plaintiffs.  But  besides  the  labels  on  these 
boxes,  and  besides  the  insertion  of  the  label 
inside  the  boxes,  there  are  other  words.  There 
is  the  name  of  the  cigar,  "La  Pureza," 
-which  apparently,  though  known  in  Havannah 
some  years  ago,  has  ceased  to  be  known  there, 
but  is  admittedly  known  in  the  cigar  trade  of 
England,  and  apparently  on  the  Continent.  If 
any  proof  were  required  that  it  is  a  known  name, 
that  is  to  be  found  in  the  fact  that  the  defendants 
use  it  as  well  as  the  plaintiff.  It  has  been  argued 
that  "  La  Pureza,"  standing  alone,  does  not  in- 
dicate much,  and  that,  so  fw  as  it  indicates  any- 


thing, it  is  evidence  of  fraud  as  being,  I  think  it 
was  said,  a  Spanish  name,  and  therefore  con- 
nected in  some  way  or  other  with  Havannah. 
What  has  been  proved,  and  what  is  consistent 
with  all  the  evidence  in  the  case,  and  with  such 
knowledge  as  one  has  as  a  member  of  the  public, 
is  that  **  La  Pureza "  is  the  brand  of  the  cigar, 
and  that  these  cigars,  and  other  cigars  so  marked, 
are  called  for,  bought,  and  sold  as  "  La  Pureza." 
One  gentleman  told  us  that  he  sold  them  in  a 
house  kept  by  him  in  the  West-end  of  London ; 
that  his  customers  have  been  in  the  habit  of  ask- 
ing  for  "  La  Pureza,"  and  at  one  time  he  sold  a 
good  many,  but  that  change  of  taste  or  fancy 
came  over  his  customers,  and  now  he  sells  some- 
thing else.  For  some  time,  however,  he  has  been 
in  the  habit  of  selling  "  La  Pureza."  I  confess  I 
always  thought  that  that  was  what  constitnted 
tiie  brand  on  the  box,  and  what  has  been  proved 
here  in  court  has  convinced  me,  notwithstanding 
Mr.  Cutler's  strenuous  argnment  to  the  contrtuy, 
that  that  is  the  brand  of  the  cigar  in  this  case. 
Then  bcdow  that  the  plaintiff  luts  got  the  word 
"Habana,"  and  below  that  again  "Bamon 
Bomnedo."  As  regards  "Bwnon  Bomnedo,"  it 
is  said  that  is  an  indication  that  the  cigars  were 
manufactured  by  Bamon  Bomnedo,  and  that 
Bamon  Bomnedo,  being  primd  facie  a  foreign 
name,  and  even  primd  facie  a  Spanish  name,  it 
must  be  taken  as  an  indication  that  the  cigars 
were  manufactured  by  this  gentleman,  Bamon 
Bomnedo.  Let  me  first  get  rid  of  that  sugges- 
tion. It  has  been  proved  here  by  more  than  one 
witness  that  Bamon  Bomnedo  is  not  a  known 
manufacturer.  Nobodv  seems  to  have  heard  of 
him  as  a  known  manuucturer.  It  is  not  a  name 
in  any  wa^  known  in  the  trade,  and  there  has 
been  no  evidence  before  me  to  show  that  anyone 
of  the  public,  wary  or  unwary,  cares  to  look  and 
see  by  whom  the  foreign  cigars  have  been  made. 
What  they  look  at  is  the  brand,  and  the  brand,  as 
I  have  already  said,  is  conclusively,  according  to 
the  evidence  in  this  case,  the  title  of  the  cigar— 
that  by  which  it  is  known,  and  not  the  name  of 
the  manufacturer.  Then,  having  g^t  so  far,  even 
supposing  "  Bamon  Bomneda  "  to  mean  what  I 
hoia  it  does  not  mean,  that  the  cigars  were  made 
by  this  man.  Wood  v.  Lanibert  is  quoted  to  me 
as  a  conclusive  authority  against  tne  plaintiff, 
and  as  showing  that  he  has  represented  to  the 
public  that  the  cigars  which  be  sells  with  this  label 
on  them  are  made  by  some  other  person  than  him- 
self, that  he  is  not  selling  them  as  his  own  cigars, 
and  that  if  he  sells  them  as  other  than  his  own 
cigars,  he  disentitles  himself  to  relief  according 
to  the  doctrine  laid  down  in  many  cases,  but  ex- 
emplified and  expounded  with  great  fulness  and 
clearness  in  Wood  v.  Lanibert.  What  I  under- 
stand the  Lords  Justices  to  say  in  Wood  v.  Lanibert 
is  this :  "  If  a  manufacturer  of  cigars  (I  will  sub- 
stitute cigars  for  cigarettes)  sells  those  cigars  or 
allows  other  persons  to  sell  those  cigars  as  mana- 
&ctnred  by  somebody  else,  he  loses  his  right  of 
enforcing  his  trade  mark.  If  an  importer  or 
selecter  of  cigars  uses  those  cigars,  or  allows  other 
persons  to  use  them,  as  imported  or  selected  by 
somebody  else,  then  he  again  would  lose  his  trade 
mark."  In  Wood  v.  Lambert  the  case  was  one  of 
manufacture.  The  case  wo  have  here  is  the  case 
of  importation.  Now,  as  I  pointed  out  to  Mr. 
Edward  Cutler  when  he  was  opening  the  cose,  in 
order  to  apply  Wood  v.  Lambert,  he  has  to  read 
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the  words  "  imported  "  or  "  selected  " — ^it  does  not 
matter  which — ^into  the  jndgments  of  Home  of  the 
Lords  Justices,  in  order  to  make  the  case  fit  this. 
That  was  a  case  of  manafactnre.  There  the  trade 
mark  indicated  manufactare,  and  by  nsing  that  in 
snch  a  way  as  to  lead  the  pnblic  to  conclude  that 
the  cigarette  had  been  manufactured  by  other 
permns  the  plaintiff  forfeited  his  right.  But 
here  it  is  not  a  case  of  manufacture  at  all.  It  is 
a  case  of  selection  or  impoitation,  and,  therefore, 
if  the  conrt  did  come  to  the  conclusion,  as  I  do 
not,  that  the  words  stamped  on  the  outside  of  the 
boxes  indicated  clearly,  beyond  donbt,  that  these 
cigars  were  manufactured  by  Bam  on  Bomnedo,  or 
by  any  other  person,  still  that  would  not  tonch 
the  right  of  the  plaintiff  who  is  suing,  not  as  the 
manufacturer,  and  not  relying  on  his  label  as  in- 
dicating that  he  is  the  manufacturer,  but  as  im- 
porter or  selecter ;  and  it  is  proved  that  the  cigar 
oozes  with  his  label  on  them  are  considered  to  be 
boxes  containing  cigars  imported  or  selected  by 
him.  To  my  mind,  that  not  so  much  distin- 
goishea  Wood  y.  Lambert  as  it  shows  that  that 
case,  when  properly  applied  to  the  facts  we  have 
before  us,  is  an  authority  in  favour  of  the  plain- 
tiff, and  not  adverse  to  him,  as  was  attempted  to  be 
shown.  That  I  think  gets  rid.  of  the  difficulty 
attempted  to  be  put  in  the  plaintiff's  way  on  the 
first  point.  Then  comes  the  second  point,  that 
there  is  no  Havannah  tobacco  in  these  cigars, 
and  that  the  use  of  the  word  "  Habana "  is 
a  fraud.  Whether  there  is  or  is  not  Havannah 
tobacco  in  these  particular  cigars,  does  not  seem 
to  be  in  question,  and  1  put  that  out  of 
sight  altogether.  Tliey  are  aamitted  not  to  be 
Havannah  cigars  in  this  sense,  that  they  are 
not  cigars  made  in  Havannah  and  impDrted  thence 
to  this  country,  and  that  is  sufficient  tor  the 
question  raised  by  the  defendants.  These  are  not 
foreign  cigars  in  the  sense  of  cigars  manufac- 
tured in  Havannah,  or  in  any  place  which  can  be 
properly  called  Havannah,  such  as  in  manufac- 
tories connected  with  the  country,  but  the  word 
"Habana,"  or  Havannah,  is  used  on  the  boxes, 
and  therefore,  says  the  defendant,  that  is  an 
indication  of  fraud.  In  fact,  the  case  was  urged 
as  if  it  was  one  of  the  most  barefaced  frauds  that 
a  man  could  possibly  be  guilty  of.  It  has  been 
proved,  not  only  by  the  plaintiff's  witnesses,  but 
even  more  conclusively,  by  the  defendant's  first 
witness,  that  the  word  "  Habana  "  is  in  common 
use  on  all  boxes,  whether  coming  from  one  part  of 
the  world  or  another,  and  that  it  has  been  in  use 
inthat  way  for  a  great  many  years.  The  answer  to 
that  is :  "  If  it  is  a  fraud  on  the  part  of  the  trade, 
the  mere  fact  of  its  being  a  custom  of  the  trade 
will  not  assist  the  plaintiff."  I  entirely  agree.  If 
it  is  a  fraud,  the  mere  fact  that  all  the  cigar 
merchants,  manufacturers,  and  retail  dealers  in 
London  have  practised  this  fraud  will  not  assist 
the  plaintiff,  nor  will  it  prevent  the  conrt  from 
expressing  a  strong  opinion  adverse  to  the  fraud. 
But  does  the  case  stand  there  P  It  has  been 
proved  that  this  ose  of  the  word  "  Habana "  on 
all  sorts  of  boxes  has  continued  for  at  least 
twenty-five  years.  A  gentleman  whose  memory 
went  oack  oeyond  that  told  us  yesterday  that 
he  could  not  remember  the  time  when  the 
word  "  Habana "  sig^nified  that  the  cigars  did 
come  from  Havannah.  I  suppose  none  of  us 
donbt  that  originally,  when  there  were  no  other 
than  Havannah  cigars  and  Havannah  tobacco, 


the  word  '^as  used  in  that  sense,  but  it  is  so  long 
ago  that  it  has  not  only  become  a  castom  of  the 
trade,  bat  must  be  taken  to  be  well  known  by 
everybody  who  deals  in  tobacco  or  cigars.  And  I 
mean  to  include  in  those  who  deal,  not  only 
traders  but  persons  who  purchase  it  in  the  ordi- 
nary way.  I  entirely  agree  with  Mr.  Cutler  in 
saying  tnat  the  court  is  bound  to  protect  and 
look  to,  not  only  the  rights  of  the  public  in  the 
general  sense,  and  of  persons  of  ordinary  intelli- 
gence and  ordinarily  wary,  but  also  the  rights  of 
the  unwary.  I  think  ne  wisely  left  out  the 
schoolboy.  I  do  not  think  it  is  necessary  to 
protect  schoolboys  who  are  contemplating 
smoking  a  cigar  for  the  first  time;  but  those 
wha  ordinarily  smoke,  and  who  are  using 
cigars  for  themselves  or  their  friends  in  a 
very  moderate  way,  must  find  out,  and  mast  know, 
that  all  the  cigars  they  ask  for,  and  all  the  cigars 
they  buy  are  marked  and  are  known  as  Havannah 
cigars,  and  that  they  are  not  buying  and  will  not 
get,  as  a  rale,  cigars  which  are  made  in  Havannah, 
but  will,  as  a  rule,  get  cigars  which  are  made 
elsewhere.  I  consider  that  to  be  proved.  Whether 
the  use  of  the  word  "  Habana  "  was  in  the  first 
instance  wrong  or  not,  I  am  not  called  upon  to 
say.  Whether  it  is  any  real  advantage  or  not,  I 
thmk  those  who  have  heard  the  evidence  mnst 
take  leave  to  doubt.  Whether  it  is  a  mere  foolish 
use  of  the  word  or  not,  or  whether  it  is  merely 
traditional  or  not,  does  not  seem  to  me  important. 
That  it  does  not  now  indicate,  and  has  not 
indicated  for  a  long  series  of  years,  to  the  trade 
and  to  the  public,  to  both  wary  and  unwary  pur- 
chasers (except  such  few  persons  as  may  from  utter 
inexperience  be  applying  for  the  first  or  second 
time  for  a  twopenny  or  threepenny  Havannah),  has 
been  proved  I  have  no  douot.  That  being  so,  I 
see  no  fraud  in  continuing  the  use  of  the  word 
"  Habana "  on  these  boxes.  Independently  of 
that,  the  defendants  are  rather  in  a  difficulty, 
because  they  use  the  word  themselves.  I  see  no 
fraud  in  either  the  plaintiff  or  defendants  using 
it.  As  far  as  my  judgment  goes,  they  and  all 
other  manufacturers,  importers,  and  dealers,  are 
at  liberty  to  place  the  word  "  Habana "  on  the 
ci^r  boxes.  I  do  not  believe  that  it  has  been  the 
slightest  deception  to  anyone  up  to  this  time, 
and  I  am  certain  that  it  will  not  henceforth. 
The  third  point  is  this,  that  the  plaintiff  is  using 
and  selling  cigars  with  a  different  trade  mark 
from  that  registered.  Kow,  that  is  a  somewhat 
peculiar  point,  and  deserves,  I  think,  more  atten- 
tion than  the  others,  though  it  may  be  disposed 
of  shortly.  The  plaintiff  has  registered  a  trade 
mark  wluch  I  will  not  attempt  to  describe,  bat 
which  consists  in  part  of  a  figure  with  two  shields, 
one  on  either  side,  and  those  shields  in  the  regis- 
tered trade  mark  are  left  blank,  that  is  to  sa^, 
there  is  no  design  on  either  of  them.  It  is 
undoubted  that  no  design  could  have  been  placed 
on  them,  such  as  has  been  used  in  practice. 
Some  design  might  have  been  put  there,  but  it 
could  not  have  been  the  national  arms  of  Spain, 
or  the  arms  of  Havannah.  In  practice  the  plain- 
tiff has  used  these  shields  filled  in  with  coloured 
representations  of  these  two  sets  of  arms,  and 
to  that  extent,  and  to  that  extent  only,  has  not 
used  the  exact  design  which  he  registered.  Is 
that  an  objection  P  To  my  mind,  it  is  not  a  suffi- 
cient objection,  at  any  rate  in  this  case.  The 
application  of  such  an  objection  to,  other  cases  is 
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another  question  altogether,  but  here  I  have  a 
oaae  in  which  the  defendants  have  used  precisely 
the  same  label  as  the  plaintifTs.  They  have  used  a 
label  precisely  the  same  in  other  respects,  and  pre- 
cisely the  same  also  in  this,  that  they  have  the  two 
shields  in  the  same  position,  and  they  have  filled 
np  these  shields  with  the  same  arms,  and  in  the 
same  coloars.  How  can  the  defendants,  who  have 
copied  the  label  down  to  the  last  colour  and  the 
last  point  in  the  filling  in  of  these  shields,  come 
and  say  that  they  object  to  the  plaintiff  because 
he  is  not  using  the  registered  trade  mark  P  I  am 
referred  to  an  unreported  case  of  Hobgen  v. 
FhiUips,  decided  by  Baggallay,  L.J.  on  circuit. 
There  the  plaintiffs  had  registered  a  trade  mark, 
which  was  "  Guinea  Gkild,"  with  certain  represen- 
tations. The  defendants  were  nsing  the  words 
"  Sweet  Guinea  Gold,"  with  an  autograph  signa- 
ture of  their  firm  underneath.  The  defendants 
therefore  were  using  a  trade  mark  of  their  own, 
which  was  not  by  itself  an  infringement  of  the 
plaintiff's  trade  mark,  and  Baggallay,  L.J.,  its. 
^ving  judgment,  though  he  attributed  g^eat 
importance  to  the  deviation  from  the  registered 
trade  mark  of  the  plaintiffs,  rested  that  impor- 
tance entirely  on  the  argument  that  it  must  be 
compared  with  what  the  defendants  had  done. 
He  says  :  "  It  appears  the  defendants  attempt  to 
register  not  only  '  Sweet  Guinea  Grold,'  but  a 
representation  of  both  sides  of  the  guinea  beneath 
it.  That  was  objected  to,  and  it  was  not"  (I 
supply  the  word  "  not ")  "  registered,  so  far  as 
the  representation  of  the  guinea.  What  the 
defendants  are  doing  is  using  as  a  registered 
trade  mark  '  Sweet  Guinea  Gold,'  which  they 
have  a  perfect  right  to  do,  and,  whatever  right 
there  might  be  to  object  to  the  other,  that  has  not 
been  done.  The  defendants,  therefore,  at  present 
are  entitled  to  the  use  and  exclusive  right  of  the 
mark  '  Sweet  Guinea  Gkild,'  which  they  put  on 
their  label,  and  they  have  added  to  that  two 
representations  of  the  guinea."  There  the  plain- 
tiffs were  suing  in  respect  of  a  trade  mark  which 
they  could  not  enforce  against  the  defendants, 
but  the  defendants  were  using  what  they  were 
fairly  entitled  to  use  irrespective  of  the  plaintiffs, 
whereas  here  the  defendants  are  using  the  plain- 
tiff's own  trade  mark,  colour  for  colour,  inch  for 
inch,  and  design  for  design  thronghGut.  To  my 
mind  that  judgment  of  Baggallay,  LJ^.,  the  sound- 
ness of  which  I  do  not  for  a  moment  doubt,  has 
no  application  to  the  present  case.  I  ought  to 
notice  an  argument  of  Mr.  Cutler,  which  he 
expressed  in  this  way  :  Wn  are  nsing  the  plain- 
tiff's registered  trade  mark  pltu  something  else. 
Well,  what  elseP  They  seem  to  me  to  have 
copied  the  plaintiff's  registered  trade  mark 
exactly.  They  have,  no  doubt,  filled  np  these  two 
shields,  and  filled  them  up  in  their  own  way ;  and 
if  they  had  filled  up  these  two  shields  in  some  other 
way,  and  put  in  some  other  arms  and  some  other 
designs,  I  should  be  trying  a  case  very  different 
on  this  point  from  the  one  I  am  trying ;  but  the 
something  else  which  they  have  added  over  and 
beyond  what  is  on  the  registered  trade  mark  is 
precisely  what  the  plaintiff  has  put  in 
these  two  vacant  spaces,  and,  therefore, 
that  argument  falls  to  the  ground.  Kow 
the  last  point  is,  that  the  mark  was  an  old 
one  at  the  time  of  registration.  It  has  been 
proved  that  this  mark  was  in  use  in  Crermany 
And  on  the  continent.    That  I  lay  out  of  sight 


altogether.  It  has  been  proved  that  some  of  the- 
labels  were  imported  from  Germany,  and  used 
for  sending  some  cigars  to  Australia,  and  I  think 
that  the  cigars  came  back  again.  At  any  rate 
thoy  were  some  time  in  this  country  and  the  labels 
were  on  the  boxes.  Whether  that  in  any  wav 
could  be  considered  a  use  of  the  trade  mark 
within  the  authority  of  NeiUon  v.  BetU  (L.  Bep. 
5  £.  &  I.  App.  1)  in  order  to  entitle  tne 
plaintiff  to  an  injunction,  I  have  not  to  con- 
sider. That  is  a  onestion  which  in  some  aspects 
mar  prove  one  ot  considerable  importance  and 
difficulty,  and  will  be  no  doubt  argued  in  some 
way  in  another  case.  I  hold,  without  hesitation, 
that  there  was  no  sufficient  use  of  the  trade 
mark  to  make  it  an  old  trade  mark  at  the  date  of 
registration.  Then,  as  connected  with  this  point, 
there  is  another  and  further  one,  only  meutioned 
at  the  last  moment,  but  coming  out  fairly  on  the 
evidence,  that "  La  Pureza  "  was  a  common  word, 
and  that  therefore,  according  to  Re  Hudaon't 
Trade  Mark,  I  ought  not  to  give  the  plaintiff  the 
costs  on  the  ground  that  he  used  a  common  w(»xl, 
in  addition  to  his  trade  mark,  without  disclaim- 
ing it,  and  that  he  has  so  made  his  trade  mark  of 
less  importance  or  less  distinct  than  it  woald 
otherwise  have  bpen  and  than  it  ought  to  be.  I 
am  not  sure  that  the  point  is  really  one  of  impor- 
tance, but  here  again  I  am  met  with  this  £act, 
that  the  defendants  have  also  copied  "  La  Pureza." 
They  might  have  taken  out  the  "  La  Pureza " 
alone  no  doubt.  Nobody  says  that  they  might 
not,  but  here  the^  have  taken  the  label  with 
"  La  Pureza  "  on  it.  They  have  copied  that  in 
every  letter  and  in  every  possible  colour,  and  it 
does  not  lie  in  their  mouths  to  come  forward  and 
say:  "There  is  something  on  your  registered 
trade  mark  which  ought  not  to  be  there,  and,  that 
being  so,  although  we  have  copied  vour  whole 
trade  mark,  including  that  which  ought  not  to  be 
there,  we  say  that  you  ought  not  to  have  the  costs 
of  a  successful  action."  To  my  muid  the  defen- 
dants are  wrong  throughout.  It  is  true  that  a 
point  was  made  of  "La  Pureza"  iu  one  letter, 
but  I  must  r^ijard  the  case  on  the  pleadings  and 
on  the  evidence,  and  not  by  the  plaintiffs'  case  as 
made  by  him  before  he  determined  on  litigation.  I 
have  already  held  that  the  offer  made  by  the  defen- 
dants before  action  brought  was  an  insufficient 
offer,  an  offer  to  give  the  plaintiff  less  than  now 
in  my  opinion  he  is  entitled  to,  and  therefore  tha 
defenduits  cannot  get  off  the  payment  of  costs 
on  that  ground.  To  my  mind  the  defendants' 
case  fails  on  every  point  they  have  made,  and  the 
plaintiff  is  entitled  to  the  injunction  and  an 
account  of  profits,  and  all  the  costs  of  the  action. 
As  regards  the  costs  of  that  account,  that  ia  a 
matter  to  be  dealt  with  hereafter ;  I  see  no  occa- 
sion for  specially  reserving  them.  A  plaintiff 
taking  an  account  at  the  trial  ti^es  it  of  course 
at  his  own  risk.  If  he,  having  heard  the  evi- 
dence that  there  was  only  32.  profit,  ohooses  not 
to  be  content  with  that  evidence,  but  to  take  the 
view  that  he  can  make  out  that  a  larger  sum  of 
profit  was  made  (and  perhaps  one  supposes  that 
cigar  vendors  make  more  than  31.  profit  out  of 
the  best  part  of  5000  cigars),  and  to  ask  for  an 
account,  he  is  entitled  to  it,  but  he  takes  it  at  his 
own  risk.  If  he  fails  on  it,  I  have  no  doubt  that 
the  judge  before  whom  it  comes  on  further  con- 
sideration will  consider  the  Question  of  costs  with 
reference  to  the  result  of  that  account.    I  have 
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only  to  deal  with  the  costs  up  to  and  including 
the  trial,  and  those  costs  mudt  be  paid  hj  the 
defendants. 
The  defendants  appealed. 
Alton,  Q.C.  and  John  GutUr  for  the  appellants. 
^The  defendants  admit  the  infrin(;^ment  of  the 
trade  mark,  but  say  that  the  plaintiff  cannot  sae  in 
respect  of  that  infringement,  as  selling  cigars  in 
boxes  with  the  trade  mark  and  other  works  used 
thereon  bj  the  plaintifE  is  a  fraud  on  the  public. 
In  the  first  place  "  La  Fureza  "  is  the  name  of  a 
well-known  Havannah  brand  of  cigars  and  not 
to  be  used  in  connection  with  cigars  manu* 
&ctnred  at  Bremen.  Then  "  Habana  "  used  on 
dijar  boxes  is  a  representation  that  the  cigars 
are  made  in  Havannah.  "  Bomon  Romnedo,"  a 
fictitious  person  presumed  to  be  a  Spaniard,  is 
passed  off  as  the  manufacturer  of  the  cigars  in 
the  Squish  colony.  Moreover  the  arms  of  Spain 
and  Havannah  are  also  used.  The  sale  in  these 
boxes  of  cigars  made  in  Bremen  in  this  manner  is 
a'dreesing-np"  of  the  cigars,  amounting  to  a 
frand  br  representing  that  the  cigars  are  made 
in  the  Havannah,  which  the  courts  will  not  lend 
their  assistance  to  protect : 

WoodT.  Lambert.biL.  T.  Bep.  N.  S.  314;  82  Ch. 
Dir.  247; 

ford  T.  fMer,  27  L.  T.  Bep.  N.S.  219;  Ii.  Bep. 
7  Cb.  App.  611 ; 

Ckeavm  v.  Walker,  96  L.  T.  Bep.  N.  a  938 ;  5  Ch. 
DIt.  850. 

The  plaintiff's  label  is  not  a  distinctive  mark 
within  sect.  10  of  the  Trade  Marks  Begistration 
Act  1875,  as  he  did  not  devise  the  mark ;  it  is  an 
old  trade  mark  sent  round  years  ag^.  It  is  sufii- 
cient  to  prove  that  the  cigars  were  not  made  in 
Havannah.  The  public  would  certainly  be  de- 
ceived bv  the  nse  of  the  mark  sought  to  be 
protected,  and  it  is  only  by  their  knowledge  of 
the  juggles  of  the  trade  that  other  people  are  not 
deceived.  The  mark  used  by  the  plaintiff  is  not 
his  registered  mark,  for  he  has  placed  arms  on 
the  blank  shields.    They  abo  referred  to 

Flavel  r.  Harruon,  10  Hare,  467 ; 

MitdieU  V.  Henry,  43  L.  T.  B«i>.  N.  B.  186 ;  15  Ch. 
DJT.  181 ; 

Bs  Palmer^!  Trade  Mark,  46  L,  T.  Bep.  N.  S.  787; 
21  Ch.  Div.  59; 

Bdwards  y.  Dennii,  54  L.  T.  Bep.  N.  S.  112  ;  90  Ch. 
Dir.  454; 

Be  BndKtn't  Trade  Mark,  55  L.  T.  Bep.  N.  S.  228; 
32  Ch.  Biv.  311. 

Warmingion,  Q.O.  and  Bebatticm  for  the  plain- 
tiff.— ^There  was  no  intention  to  defraud  on  the 
part  of  the  plaintiff.  There  is  no  evidence  that 
the  cigars  he  sold  were  not  what  are  generally 
known  in  the  trade  as  Havannah  cigars.  It  is 
admitted  that  they  are  imported  from  Bremen, 
but  there  is  no  evidence  as  to  where  they  are 
mann&ctured.  [Cotton,  L.J. — They  do  not  come 
from  Bremen  only,  but  from  a  manufacturer  of 
cigars  there,  and  with  a  label  evidently  mann- 
uetared  at  Bremen.]  The  trade  mark  was 
tendered  for  r^stration  with  the  two  shields 
fflled  in  as  they  are  at  present,  but  the  registra- 
tion was  with  the  shields  in  blank  in  accordance 
with  the  rule  which  forbids  the  registration  of 
royal  or  national  arms.  Then  the  evidence  shows 
that  the  inside  and  outside  of  the  cigar  are  made 
of  Havannah  tobacco.  [Fbt,  L.J. — ^Is  not  the 
representation  that  the  cigars  as  such — not  the 
tobaccoonly — came  from  ELavannah  P  Thecircnm- 
stances  as  to  the  signature  of  Bomon  Bomnedo 


and  the  shields  are  material  on  this  point.]  The 
witnesses  say  that  for  many  years  "  Habana  "  has 
ceased  to  signify  that  the  cigars  were  made  in 
Havannah,  and  the  court  ought  to  give  effect  to 
what  is  generally  understood  in  the  trade.  [Fbt, 
L.J. — Certainly  not.  Yon  do  not  make  much  way 
by  showing  that  other  people  acted  in  a  frandn- 
lent  manner.]  There  is  nothing  to  show  that 
they  are  not  Havannah  cigars  ;  and  it  is  sufficient 
that  they  are  made  of  Havannah  tobacco. 

Alton  was  called  on  to  reply  only  on  the  qaea- 
tion  of  costs. 

Cotton,  L.J.— This  is  an  appeal  from  a  judg- 
ment of  Kekewich,  J.,  granting  the  plaintiff  relief 
in  an  action  in  respect  of  a  trade  mark.  Yeiy 
many  points  have  heen  raised  on  behalf  of  the 
appellants,  and  two  of  the  grounds  urged  were 
that  this  mark  could  not  be  registered  as  a  trade 
mark,  and  that  the  plaintiff  could  make  no  clainn 
in  respect  of  it  on  the  ground  that  it  ought  not 
to  have  been  registered  under  the  Act.  I  intend 
to  give  no  opinion  at  all  on  that  qnestion.  I  do 
not  express  or  hold  any  opinion  at  present  favour- 
able to  the  points  urged  before  us ;  but  to  my 
mind  there  is  another  and  a  broader  ground  on 
which  the  notion  ought  to  be  dismissed.  It  is 
conceded  that  this  label,  which  has  been  registered 
as  a  trade  mark,  is  used  only  by  the  plaintiff  in 
connection  with  and  for  the  purpose  of  the  sale 
of  certain  boxes  of  cigars.  In  my  opinion,  we 
cannot  regard  this  simply  as  an  action  to  defend 
or  protect  a  trade  mark  without  considering  the 
purpose  for  which  the  mark  is  used.  The  sole 
and  the  only  purpose  for  which  it  is  used,  and 
the  real  object  ot  this  action,  is  to  protect  the 

Elaintiff  in  the  sale  of  these  boxes  of  cigars  as 
is  cigars,  identified  as  his  by  means  of  this 
label.  He  cannot,  therefore,  sever  his  label  from 
what  there  is  on  the  boxes,  although  dearly  the 
plaintiff  himself  has  not  made  these  boxes,  and. 
has  not  put  the  stamps,  or  anything  else  but  the 
trade  mark,  upon  them.  I  will  assume,  for  the 
purposes  of  my  judgment,  that  he  has  given  no 
directions  as  to  what  the  stamp  and  the  other 
marks  are  to  be  upon  these  boxes,  but  has  taken 
these  boxes  from  his  foreign  correspondent  and 
put  his  trade  mark  upon  them,  and  now  asks  us 
to  protect  the  sale  of  these  boxes  with  that 
trade  mark  upon  them.  Kow,  ought  he  to  have 
any  assistance  from  either  a  court  of  law  or 
a  court  of  equity?  In  my  opinion  he  ought 
not.  The  first  question  here  is  this.  The  oon- 
tention  of  the  defendant  being  that  there  is 
here  a  representation,  false  in  fact,  that  these 
cigars  are  cigars  made  in  and  imported  from 
Havannah,  ought  we  to  deal  with  the  case  on  the 
footing  that  in  fact  thev  are  not  made  in  and 
imported  from  Havannah  P  I  think  we  ought. 
There  is  certainly  not  that  evidence  which  one 
would  have  expected  from  the  defendants  on  that 
point,  but  it  must  be  remembered  that  the  point 
IB  clearly  raised  by  the  defence.  At  an  early 
stage  of  the  case  Kekewich,  J.,  when  the  plain- 
tiff^ counsel  was  examining  witnesses,  put  it  to 
him  that,  if  he  was  going  to  prove  that,  in  fact, 
these  cigars  were  imported  from  Havannah,  or 
from  any  other  Spanish  colony,  there  would  be 
an  end  of  the  case  made  by  the  defendants.  The 
learned  judge  said :  "  If  yon  were  going  to  prove 
that  they  did  come  from  Havannah,  or  any  other 
Spanish  colony,  that  is  answering. the  plea"— < 
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th&t  is,  the  plea  put  in  by  the  amended  defence. 
Mr.  Sebastian  did  not  give  any  evidence  to  that 
effect ;  and  what  was  the  resnlt  of  that  of  conrae 
will  be  best  judged  of  by  citing  the  words  of 
the  judge  who  lieard  the  case,  and  what  he 
saya  is  this  :  "  They  are  admitted  not  to  be 
Havannah  cigars  in  the  aense  that  they  are  not 
cigars  made  in  Havannah  and  imported  thence 
into  this  country :  and  that  is  sufficient  to  raise 
the  (]uestion  raised  by  the  defendants."  In  my 
opinion,  haviut  regard  to  what  was  thrown  out  by 
the  learned  judge  and  the  view  which  he  takes  of 
what  was  then  done,  we  ought  to  treat  this  case 
as  having  been  contested  in  the  conrt  below 
(where  evidence  could  have  been  given  on  this 
point)  on  the  footing  that  in  fact  these  cigars, 
though  made  of  Havannah  tobacco,  were  not  made 
in  Havannah,  and  were  not,  in  the  proper  sense  of 
the  word,  Havannah  cigars ;  that  is,  cigars  not 
only  made  of  Havannah  tobacco,  but  put  into 
the  shape  of  cigars  in  Havannah  and  imported 
from  thence.  In  my  opinion,  therefore,  we  must 
take  it  that  these  were  not  in  that  sense  Havannah 
cigars.  Is  there  anv  representation  here  to  the 
esect  that  in  ia.ct  the  cigars  contained  in  these 
boxes  are  cigars  manufactured  in  Havannah, 
and  therefore  imported  as  manufactured  from 
Havannah  P  I  decline  to  take  this  label  alone — 
by  itself — because  it  has  only  been  used,  and  pro* 
tection  is  only  sought,  in  respect  of  it,  in  con- 
nection with  this  box.  We  must  look  not  only 
at  that  label  but  at  the  other  matters  which  there 
are  in  and  on  this  box.  What  do  we  find  there  P 
We  find  the  top  stamped  "  La  Fureisa ;  Habana ; 
Bamon  Bomnedb."  Now  I  do  not  rely  on  the  use 
of  the  word  "  Habana "  alone.  It  is  very  true 
that  one  of  the  witnesses  for  the  plaintiff  says  he 
looks  at  that  word  "  Habana  "  on  the  box  as  in- 
dicating that  these  cigars  were  in  the  proper 
sense  Havannah  cigars;  but  it  may  be  that  he 
looked  not  only  at  that,  but  at  the  way  in  which 
it  was  used,  and  in  connection  with  the  other 
marks  on  the  box.  It  is  true  that  the  defendants' 
witnesses  say  that  the  word  Habana  means 
nothing.  Whether  it  is  for  him  to  say,  taking 
the  whole  thing  together,  what  was  meant,  is 
another  question  ;  but  it  may  be  that  be  meant 
that  the  word  "  Habana "  was  often  used  when 
connected  with  surroundings,  or  without  sur- 
roundings, as  not  indicating  any  connection  with 
Havannah  as  the  place  of  manufacture, but  merely 
as  indicating  that  the  cigars  were  of  a  particular 
shape;  that  is  to  say,  that  they  were  tobacco 
made  up  in  a  shape  which  was  originally  the 
shape  of  Havannah  cigars,  as  distinguished  from 
any  other.  Not  only  is  the  word  "Habana" 
there,  but  there  are  also  the  words  "  La  Fureza," 
which  are  proved  to  have  been  an  old  Havannah 
brand.  Then  at  the  bottom,  where  if  there  is  a 
real  manufacturer  it  is  in  evidence  that  his  name 
would  be  placed  if  it  was  placed  anywhere,  is 
"  Bamon  Uomnedo."  I  agree  that  we  must  take 
it  that  Bamon  Bomnedo  is,  like  John  Doe  or 
Bichard  Boe,  not  a  person  in  fact  existing.  It 
purports  to  be  the  nam  e  of  a  man.  It  is  a  creation 
of  fancy,  but  it  is  a  man's  name,  and  to  my  mind 
a  Spanish  name — one  knows  enough  of  Spanish 
names  to  say  that  that  is  so.  Nor  does  it  stand 
there  alone,  because  when  we  look  at  another 
label,  which  is  called  the  seal  label,  and  fastens 
the  top  and  the  sides  together,  we  find  that  which 
purports  to  be  the  sigpoature  of  Bamon  Bomnedo. 


That  name  is  written  on  the  label,  not  in  printed 
characters,  but  apparently  in  handwriting  which 
I  suppose  is  the  sort  of  handwriting  one  would 
expect  to  find  Spaniards  writing  in.  It  is  not 
suggested,  and  does  not  appear,  that  the  sig- 
nature is  actually  written  on  every  label,  but  it  is 
a  name  apparently  written  by  him  so  as  to  be 
transferred  to  the  printed  ornamental  label.  Now 
what  is  the  nroper  conclusion  ?  Why  to  my  min^ 
unless  one  "knew  that  this  was  merely  following 
an  habitual  practice  of  deception,  I  should  under- 
stand that  there  was  a  representation,  however 
much  people  might  disregard  that  representa- 
tion, that  these  boxes  of  cigars  were,  in  fact, 
made  under  this  stamp  by  a  man  connected 
with  Havannah  (although  I  do  not  much  relj 
on  that  word  "Habana"),  who  as  an  existing 
manufacturer,  to  prevent  deception  and  imita- 
tion, actually  signed  his  name  on  the  stamp. 
But  the  plaintiff  says  that  everybody  does  that, 
and  therefore  the  court  ought  not  to  interfere. 
In  my  opinion,  that  is  a  contention  which  cannot 
be  attended  to.  If,  unfortunately,  all  sellers  of 
cigars  will  habitually  dress-up  their  cigar  boxes 
in  false  colours  they  cannot,  in  my  opinion,  come 
to  a  court  either  of  law  or  equity,  in  order  to  ob- 
tain protection  from  or  damages  for,  any  infringe- 
ment of  that  false  dress.  In  my  opinion,  tne 
plaintiff  has  come  here  having  dressed-up  his 
boxes  of  cigars  in  a  &lse  dress.  This  is  not  an 
attempt  to  restrain  him  from  doing  it,  or  to  bring 
any  action  against  him  for  doing  it;  but,  how- 
ever much  those  who  are  knowmg  and  expert 
disregard  such  statements,  and  however  much 
people  who  buy  cigars  consider  that  the  state- 
ments made  on  the  box  are  to  be  entirely  dis- 
regarded, in  my  opinion,  the  proper  course  is  for  a 
court  of  law,  and  much  more  a  court  of  equity, 
to  refuse  to  interfere  to  protect  a  trade  mark 
which  is  assisted  or  supposed  to  be  assisted  by 
misrepresentations  made  oy  those  who  are  sellers 
of  cigars.  We  were  referred  to  boxes  in  which 
cigars  had  been  sold  by  other  people,  and  T  asked 
whether  there  were  any  other  instances  showing 
it  to  be  a  general  practice  to  put  on  anything 
like  the  stamp  which  there  is  on  the  top  of  this 
box — that  is  to  say,  a  stamp  with  a  name  which  is 
fictitious,  though  apparently  it  is  the  name  of  a 
man  connected  with  Havannah.  Two  or  three 
boxes  were  handed  up  to  us,  but  to  my  mind  those 
boxes  show  nothing  more  than  this,  that  other 
persons  besides  the  plainti&  have  sold  other 
cigars  in  boxes  which  contained  misrepresenta- 
tions. On  one  exhibit  which  was  handed  up  to 
us,  a  brand  was  stamped  on  the  lid,  then  there  was 
the  name  of  a  firm,  I  suppose,  and  then 
"  Habana "  below.  That  box  showed  most 
clearly  to  my  mind  a  representation  that  the 
person  there  named  was  carrying  on  a 
manufacture  of  those  cigars  in  Havannah.  It 
contains  clearly,  without  any  want  of  evidence, 
a  representation,  even  though  no  one  would 
rely  upon  it  for  a  moment,  or  be  misled  by 
it,  that  the  cigars  in  that  box  (which  contained  a 
stamp,  not  in  the  same  terms,  but  in  similar 
characters  to  that  on  the  top  here)  were  in  &cb 
manufactured  by  the  person  whose  name  appears 
on  the  stamp,  at  a  particular  place  in  Havannali 
where  he  carried  on  business.  On  another  which, 
was  handed  up  there  is  a  stamp  something  like 
that  on  the  lid  of  this  box.  There  are  other  things 
on  the  label  inside  which  is  the  same  as  that  at 
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the  end ;  a^d  to  my  mind  tbe  labels  and  marks 
contain  a  representation  that  there  was  a  great 
manufactory  of  tobacco  carried  on  at  Havannafi,  the 
place  there  referred  to.  In  xaj  opinion,  the  mere 
tact  that  there  are  others— even  it  there  are  many 
persons — who  commit  the  same  imposition  on  the 
public,  or  are  gnilty  of  the  same  attempt  to 
impose  on  the  pnblic,  does  not  in  any  way  justify 
the  plaintiff  in  the  course  which  he  has  taken, 
and  does  not  reqaire  or  antborise  ns  to  interfere 
when  we  come  to  the  conclusion  that  this  trade 
is  carried  on  by  the  sale  of  cigars  in  boxes  which 
contain,  although  nobody  may  be  deceived  by  it, 
a  false  representation  as  to  the  orinn  of  the 
cigars.  In  my  opinion,  the  action  ought  to  have 
been  dismiss^ ;  out,  as  the  defendants  are  them- 
selves carrying  on  a  trade  with  a  similar  mis- 
representation on  the  boxes  which  they  sell,  I 
thmk  that  they  could  not  snccessfully  ask  the 
court  to  eive  them  the  costs  of  the  action.  As 
r^ards  the  costs  of  the  appeal,  I  think  we  onght, 
according  to  our  rale,  to  give  them  to  the  suc- 
cessful appellants.  The  costs  which  the  defen- 
dants paid  in  tbe  court  below  will  be  repaid  to 
them. 

BowKN,  L.J. — I  am  of  the  same  opinion,  and  I 
should  add  nothing  if  we  were  not  differing  from 
the  judge  below.  This  action  is  brought  to  pro- 
tect a  trade  mark,  and  the  defence  with  which  we 
really  have  to  deal  is  of  this  nature,  that  the 

Elaintiff  does  not  come  into  court  with  clean 
ands,  and  that  the  action,  although  in  name  an 
action  for  protecting  a  trade  mark,  is  really  in- 
tended to  protect  a  trade  which  is  in  its  character 
fradulent.  It  seems  to  me  that  the  basis  upon 
which  our  judgment  rests  is  this,  that  it  is  ad- 
mitted, and  admitted  as  beyond  dispute,  that  this 
trade  mark  was  desiKued  and  has  been  used 
simply  for  the  sale  of  these  cigars  in  these  boxes. 
If  that  is  so,  the  inquiry  to  which  we  are  driven 
may  be  described  very  shortly.  It  is,  first  of  all, 
what  is  the  article  which  is  oeing  sold  in  these 
boxes  P  and,  secondly,  is  there  any  misrepreseu- 
tation  made  by  the  box  itself  about  that  article  P 
Now,  as  to  the  cigar,  the  article  sold  here,  I  will 
assume  it  to  be  clear  that  it  is  made  of  Havannah 
tobacco.  But  it  seems  to  me  to  be  equally  clear 
that  it  is  an  article  which  is  not  made  in  Havan- 
niA,  and  that  the  case  below  was  fought  upon 
these  lines.  That  this  cigar  in  question  was  not 
made  in  Havannah  and  imported  from  Havannah 
in  its  manufactured  shape,  appears  clear  from  the 
portion  of  tbe  judgment  which  has  been  read  to 
us,  where  Kekewich,  J.  so  states.  Now  if  that  is 
the  ci^r — the  article  sold — what  is  the  representa- 
tion, if  any,  made  by  the  box  P  because  a  lie  may 
be  told  by  a  box,  just  as  well  as  by  the  mouth  of 
an  individual.  This  box  contains,  first  of  all. 
certain  written  language,  and,  secondly,  pictorial 
representations  stamped  outside.  In  the  first 
place,  at  the  head  of  the  scroll  on  the  label  is 
stamped  "  La  Fnreza,"  which  is  the  name,  not  of 
an  existing  Havannah  brand,  but  of  an  Havannah 
brand  which  has  ceased  to  exist  for  some  ten 
years.  That  is  to  say,  it  is  a  brand  which  persons 
who  knew  the  trade  would  know  had  ceased  to 
exist ;  but  persons  who  had  only  a  hazy  idea  of 
the  trade,  and  who  did  not  profess  to  have  followed 
its  history  in  all  its  ramifications,  might  think 
still  was  existing.  Then  comes  the  word  "  Ha- 
hana,"  to  which  I  do  not  attach  much  importance, 
because  I  think  myself  what  has  been  said  by  the 


plaintiff  is  correct,  that  "Habana"  has  in  the 
tobacco  trade  ceased  to  be  a  term  which  means 
anything  in  particular,  except  that  the  cigar  is 
made  in  the  shape  and  way  in  which  the  old 
Havannah  cigars  used  to  be  made. .  Then  comes 
"  Ramon  Bomnedo,"  a  name  intended  to  appear  to 
the  English  purchasing  public  as  a  Spanish 
name.  Following  the  name  of  a  Spanish  brand, 
and  "Habana,"  it  seems  to  me  it  is  intended, 
I  will  not  say  to  state,  but  to  suggest,  to  the  pur- 
chaser that  Bamon  Bomnedo  is  an  existing 
person,  who  has  something  to  do  with  Havannah, 
and  with  an  Havannah  brand,  and,  secondly,  that 
be  has  something  to  do  with  the  cigars  inside  this 
box.  Then  I  omit  the  Spanish  names,  which 
deal  with  the  size,  &c.  of  the  cigars,  and  turn  to 
the  pictorial  portion.  There  we  find  the  arms  of 
Havannah  and  the  arms  of  Spain  filled  in  on  the 
shields,  and  on  the  other  side  a  signature,  again, 
under  the  arms  of  Havannah,  "  Bamon  Bomnedo," 
which  is  intended  to  suggest  to  the  purchaser 
that  Bamon  Bomnedo  is  a  person,  or  has  been  a 
person,  who  signs  or  can  sign  so  as  to  authenti- 
cate something  about  the  manufacture  of  these 
cigars,  and  that  he  has  done  so  on  these  boxes,  or 
authorised  persons  to  place  a  fae-timile  there  of 
bfe  signature.  Now  is  there  anything  else  about 
the  boxP  Inside  you  find  again  repeated  the 
shield  with  the  Havannah  arms  and  the  name  of 
the  extinct  brand  and  the  word  "  Habana  "  below. 
Can  it  be  said  that  that  box,  taken  as  a  whole, 
would  not  suggest  to  the  mind  of  the  person  who 
would  look  at  it  that  the  cigars  were  represented 
to  be  manufactured  in  Havannah  P  He  would 
very  likely  not  believe  it,  because  I  think  it  is 
quite  true  that  persons  who  are  accustomed  to 
buy  cigars  do  not  believe  much  of  what  they  are 
told  on  the  outside  of  a  box,  any  mom  than  a 
person  who  buys  a  horse  believes  what  the  ostler 
of  the  horse  dealer  tells  him.  Nevertheless,  what 
we  have  got  to  consider  is,  what  is  the  representa- 
tion made  by  this  box  f  Can  it  be  said  to  be  any- 
thing  other  than  a  representation  to  this  effect, 
that  this  cigar— the  manufactured  article  inside 
— ^is  connected  with  Havannah  to  some  further 
extent  than  the  mere  connection  which  arises  out 
of  the  &ct  that  it  is  made  of  the  Havannah  leaf. 
It  surely  represents  that  in  the  manufacture  of 
the  tobacco  some  Havannah  house  is  concerned — 
somebody  who  is  entitled  to  use  the  name  or  the 
foe-simile' ot  the  signature  "Bamon  Bomnedo." 
Well,  that  is  absolutely  false.  This  box  is  made 
in  Gormany;  the  whole  of  these  pictures  are 
devised  in  Grermany ;  the  signature  "  Bamon 
Bomnedo,"  who  is  a  person  who  never  existed,  is 
put  on  in  Germany ;  and  the  whole  thing_  is  a 
simple  sham.  It  is  true  it  would  not  take  in  an 
experienced  purchaser  of  cigars,  but  is  it  not 
designed  to  take  in  somebody  P  Otherwise,  why 
is  this  elaborate  concatenation  of  pictorial  lies  put 
upon  the  box  P  It  is  to  take  in  somebody ;  and 
anybody  who  uses  that  box,  knowing  all  the 
facts  that  I  know  now  about,  and  does  not 
explain  what  the  box  has  got  in  it,  is  guilty  of 
a  fraud.  I  will  not  say  anything  about  the  plain- 
tiff except  this,  that  he  has  been  selling  these 
cigars  in  the  box  which  contains  these  misrepre- 
sentations, and  that  the  trade  mark  was  designed 
simply  to  protect  this  sale  or  this  trade.  I  think 
that  no  court  of  justice  can  assist  a  man  who  is 
engaged  in  that  operation.  Therefore,  this  action 
ought  to  be  dismissed  without  costs,  excent  as 
igilizedbyLjOOQlC 


88-Toi.  tvn.,  N.8.] 


THE  LAW  TIMES. 


[Sept.  10.  1887. 


Ot.  op  App.] 


Nbwkas  v.  Pnrio. 


[Ct.  op  App. 


T^rards  the  appeal.  I  onght  to  say  that  I  think 
Ford  V.  Foster  is  an  aathority  which  Mr.  Aston 
traa  jnatified  in  calling  our  attention  to. 

Fbt,  L.J. — I  hope  I  can  with  brevity  express 
my  concorrence  with  the  views  of  my  learned 
brethren.  I  think  that  this  case  is  really  deter- 
mined, as  regard!!  the  principle  of  law  upon 
which  we  ought  to  proceed,  by  Ford  v.  Foster. 
In  that  case  the  Court  of  Appeal  had  to  consider 
how  far  a  false  representation,  connected  more  or 
lees  ultimately  with  trade  mark,  furnished  & 
defence  at  law  to  an  action  on  the  trade  mark ; 
and  it  was  laid  down  in  that  case,  and  laid  down 
I  have  no  doubt  with  perfect  truth  and  perfect 
correctness,  that  a  false  representation  contained 
in  the  trade  mark  itself  did  furnish  a  defence 
alike  at  law  and  in  equity,  and,  further  than  that, 
that  where  a  trade  mark  was  used  ezcIusiTely  in 
Gonnection  with  a  trade  which  was  itself  fraudulent, 
fraud  in  the  trade  which  was  so  carried  on  by  that 
trade  mark  was  a  defence.  Mellish,  L.J.,  in 
delivering  the  judgment  which  received  the 
approval  in  anticipation  of  James,  L.  J.,  who  was 
acquainted  with  the  judgment  about  to  be 
delivered,  used  these  words :  "  The  same  reason 
would  apply  if  the  trade  was  a  fraudulent  trade. 
In  that  case  also  I  have  no  doubt  that  no 
action  could  be  maintained."  The  inquiry  then 
arises,  what  is  the  nature  of  the  trade  which  in 
the  statement  of  claim  the  plaintiff  in  this  case 
alleges  that  he  is  still  carrying  on  with  the 
assistance  of  his  trade  mark.  Now  that  trade  is 
a  trade  exclusively,  so  far  as  we  are  informed — in 
fikot,  we  are  informed  that  it  is  exclusively  with 
regard  to  this  mark — in  cigars  imported  from 
Germany  and  sold  in  the  box  to  which  our  atten- 
tion has  been  now  directed ;  and,  as  we  all  know, 
that  box  has  two  external  and  two  internal  pictorial 
representations  upon  it,  and  it  has  also  a  brand 
on  the  top  of  the  box.  Kow  I  cannot  express 
my  opinion  on  this  box  without  shortly  repeat- 
ing what  has  been  already  said.  In  the  first 
place,  we  have  that  trade  mark,  which  has  been 
registered,  and  which  contains  the  words  "lia 
Fureza,"  words  which  carry  to  the  mind  of  those 
who  know  their  history,  the  suggestion  of  an  old 
Havatmah  trade  mark,  and  carry  to  the  mind  of 
those  who  do  not  know  the  history  of  the  words  a 
suggestion  of  some  connection  of  the  box,  and  the 
contents  of  the  box,  with  Spain  or  a  Spanish 
colony.  Then  we  have  the  blanks  in  the  registered 
trade  mark  filled  up  with  the  arms  or  imitations 
of  the  arms  of  Spain  and  of  Havannah.  We  have 
on  the  other  external  mark  again  the  arms  of  the 
Havannah  with  the  signature  of  Bamon  Bomnedo, 
a  non-existing  person.  Then  at  the  top  we  have 
that  scroll  containing  "  La  Pureza,"  and  the 
words  "  Habana "  and  "  Kamon  Bomnedo."  I 
think  that  the  conclusion  is  plain  that  the  word 
"  Habana  "  may  be  used,  with  perfect  propriety 
and  perfect  innocence,  of  cigars,  provided  they 
are  made  in  a  particular  form.  Some  of  the 
boxes  which  have  been  exhibited  by  the  plaintiff 
indicate  how  that  may  be  done  with  perfect  pro- 
prietv.  For  instance,  we  have  the  Manilla  cigars, 
which  are  manufactured  under  the  direction  of 
the  Spanish  Government,  and  which  are  sold  as 
second  Havannas,  or  as  new  Havannas,  which  is 
a  statement  that  they  are  made  in  Manilla.  Now 
such  a  statement  is  plainly  one  which  uses  the 
word  "Habana"  in  a  secondaiy  sense.  It  does 
not  imply  that  Havannah  is  the  place,  because 


the  place  of  origin  is  stated  to  be  Manilla.  There* 
fore  the  inquiry  is  this:  How  is  the  word 
"  Habana  "  used  in  the  present  case  P  It  is  used 
in  connection  with  the  old  Havannah  brand ;  it  is 
used  in  connection  with  the  name  of  a  person  who 
appears  to  be  a  Spaniard,  and  who,  I  nave  come 
to  the  conclusion,  is  represented  to  be  either  thd 
manufacturer  or  the  selector  of  the  goods  which 
are  contained  in  the  box.  It  seems  to  me,  there- 
fore, that  this  box  contains  the  representatioa 
that  these  are  the  cigars  of  the  brand  "La 
Pureza,"  that  they  are  the  manufacture  or  selec- 
tion of  Bamon  Bomnedo,  a  person  capable  of 
signing  and  carrying  on  his  business  in  Havannah. 
Now  every  one  of  these  suggestions  is  false.  We 
are  asked  to  say  that  it  is  immaterial,  because 
there  is  no  evidence  that  any  human  beinar  has 
been  deceived  by  all  this  concurrence  of  false 
statements,  but  an  inquiry  arises  of  this  sort :  la 
this  a  fortuitous  concurrence  of  Ues,  or  is  it  » 
collocation  of  lies  for  some  object  and  endp_  I 
can  have  no  doubt  that  the  answer  to  that  in* 
quiiy  must  be  that  the  lies  are  put  for  a  motive 
and  a  purpose.  What  is  that  motive  and  purpose  P 
The  plaintiff's  counsel  have  failed  to  suggest  to 
us  any  reasonable  or  any  honest  purpose  whicb 
can  be  served  by  putting  all  these  false  state- 
ments together.  What  is  the  inevitable  con- 
clusion P  That  the  false  statements  are  pnt 
together  for  the  purpose  of  deceiving  the  unwary. 
And  when  we  find  a  deliberate  design  to  deceive, 
and  we  are  asked  to  believe  that  design  has  failed, 
and  that  nobody  has  been  deceived  by  it,  I  say, 
speaking  for  myself,  that  the  burden  of  proving^ 
that  rests  witn  the  greatest  weight  on  the 
shoulders  of  him  who  asserts  that  tne  intended, 
deceit  has  failed.  Those  who  conceive  a  design 
for  the  purpose  of  deceiving,  and  who  ask  we 
courts  to  hold  that  the  design  is  innocent,  mosfc 
prove  it.  I  agree  that  there  are  cases  in  which 
statements  originally  false  may  become  so  common 
that  no  human  being  can  be  deceived  by  them. 
It  may  be  in  that  case  that  the  words  which 
originally  carried  a  significance  which  was  false 
have  become  harmless  and  innocent,  but  it  is  for 
those  who  assert  it  to  prove  it.  In  the  present 
case  no  proof  of  that  sort  can  be  asserted;  ne 
reason  can  be  given  for  that  concatenation  of  lies 
which  the  box  carries  on  the  face  of  it,  and 
therefore  I  have  come  to  the  conclusion  that  the 
business  which  the  plaintiff  has  been  carrying  on 
with  these  boxes  is  a  fraudulent  business.  Tlien, 
unfortunately,  the  case  is  not  more  creditable  to 
the  defendants  than  it  is  to  the  plaintiff.  The 
defendants  have  been  selling  the  same  cigars,  the 
same  boxes,  with  the  same  series  of  Ges,  and 
therefore  we  have  a  case  equally  damaging  to 
both  the  litigant  parties.  We  have  before  us  the 
case  of  two  fraudulent  tradesmen,  each  of  whom 
is  desirous  to  defraud  the  public  by  asserting 
rights  against  the  other  in  this  court.  In  that 
case  it  appears  to  me  the  proper  course  would 
be  to  dismiss  the  plaintiff's  action  without  costs ; 
therefore  I  agree  in  conclusion  with  the  other 
members  of  the  court  that,  whilst  we  allow  the 
appellants  the  costs  of  the  appeal,  we  can  give  too- 
costs  of  the  proceedings  in  the  court  below. 

Appeal  dUotoed. 
Solicitors :  For  the  appellants,  James  GvrtU ;  fop- 
the  plaintiff,  Michael  Abrahams,  Son,  and  Oo. 
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HIGH    COURT  OF  JUSTICE. 

CHANGBBY  DIVISION, 

Aug.  3  and  8. 

(Before  Kat,  J.) 

Falcke  v.  The  Scottish  Ijcpesial  Ihsubasce 

COMPAITT.    (a) 

PraeHce — BUI  of  revieto — Summons  for  Zeove  to 
iring  action  in  the  nature  of — High-  Court — 
A]^iedl  Court — Jurisdiction. 

A  defetidarti  took  out  a  summons  asking  tJuit,  nol- 
wUkstanding  the  orders  made  in  the  action,  he 
might  he  at  liberty  to  commence  an  action  against 
ike  plaintiff  in  {he  nature  of  a  hill  of  review 
grounded  upon  new  matter  discovered  after  the 
making  of  the  orders. 

Sdd,  that  the  old  jurisdiction  of  the  Court  of 
Chancery  to  entertain  an  action  in  the  nature  of 
hm  of  review  was  unaffected  hy  the  Judicature 
Act,  though  the  leave  to  bring  such  an  action  was 
more  usuaUy  ohtainfd  now  by  summ^ms  than  by 
petition.  The  grounds  for  obtaining  the  leave 
were  precisely  the  aa/me  as  existed  before  the  Acts ; 
namely,  the  evidence  discovered  m,ust  be  shown 
to  be  material,  and  must  have  been  discovered 
since  the  decision,  and  it  must  be  shown  that  it 
could  not  writh  reasonable  diligence  have  been 
discovered  before. 

Beld,  also,  thai  an  application  to  institute  an  action 
in  the  natvre  of  a  hiU  of  review  is  part  of  the 
original  jurisdiction  of  the  High  Court,  and  such 
an  application  should  be  made  to  the  High  Court, 
and  not  to  tlie  Court  of  Appeal,  which  has  no 
original  jurisdiction  of  that  kind. 

This  was  a  summons  taken  oat  on  behalf  of  the 
defendant  Emanuel  Emanuel,  asking  that,  not- 
irithstanding  the  orders  made  upon  the  summons 
issued  in  this  action  hj  the  applicant  and  the 
plaintiff  respectively,  he  might  be  at  liberty  to 
commence  ua  action  against  the  plaintiff  in  the 
natnre  of  a  bUl  of  review  grounded  upon  new 
matter  discovered  after  the  making  of  the  said 
orders.  The  orders  were  made  on  cross-sum- 
monses issued  by  Mrs.  Falcke,  the  widow  and 
executrix  of  James  Falcke,  and  Emanuel,  in  the 
-action  of  Falcke  v.  The  Scottish  Imperial  Insurance 
Company,  whereby  they  claimed  the  balance  of  the 
proceeds  of  a  policy  of  assurance.  Emanuel  had 
Donght  the  equity  of  redemption  in  the  jwlicy  for 
£01.  from  one  Davis,  and  in  1883  paid  a  premium  of 
12111. 19*.  id.  Bacon,  Y.C.  ordered  the  premium 
to  be  repaid  to  Emanuel,  and  the  balance  to  be 
jwid  to  the  plaintiff  as  executrix  of  James  Falcke, 
the  mortgagee.  The  Court  of  Appeal  reversed 
^he  decision  of  Bacon,  V.C.  {Falcke  y.  The  Scottish 
Imperial  Insurance  Company,  56  L.  T.  fiep.  N.  S. 
221 ;  34  Ch.  Div.  234),  mainly  on  the  ground  that 
Davis  had  no  authority  to  contract  on  behalf  of 
James  Falcke  for  the  sale  of  his  interest,  and  it 
was  not  proved  that  Falcke  had  ever  asked 
Emanuel  to  pay  the  premium,  nor  that  he  was 
ttware  of  its  being  paid,  nor  that  he  had  any 
knowledge  of  the  transaction;  they  therefore 
■ordered  the  whole  of  the  balance  to  be  paid  to 
the  plaintiff  Mrs.  Falcke. 

On  the  22nd  Dec.  1886  Emanuel  appealed  to  the 
House  of  Lords.  On  the  14th  Feb.  1887  the 
B)arties  came  to    a  compromise,  Emanuel  with- 

(a)  B^poited  by  FBAHCU  E.  Adt,  Ea^  BtrtUlns^Lnr. 


drawing  the  appeaL  In  April  1887  Emanuel 
obtained  the  following  letter  from  the  tmstee  ia 
bankruptcy  of  Davis : 

To  Mr.  Davis. — I  herebr  reanest  and  sathorise  yon  sit 
any  tiine  to  release  any  of  the  property  oompiised  in 
the  seonrity  which  I  hold  of  Mr.  Kmannel's  upon  your 
bein^  satisfied  with  the  remainder  of  the  security. — 
Dated  the  —  day  of  May  1878.— (Signed)  Jahxb 
Falcki. 

This,  Emanuel  alleged,  was  Davis's  authority  to 
contract  on  behalf  of  Falcke  for  the  sale  of  his 
interest  in  the  policy. 

Solomon  for  the  summons. — I  ask  to  begin  a 
new  action.  New  facts  have  arisen  since  the 
judgment  of  the  Court  of  Appeal.  [Kay,  J. — I 
cannot  give  you  leave  to  review  the  judgment  of 
the  Court  of  Appeal.]  The  Court  of  Appeal  has 
no  jurisdiction  to  rehear  the  matter  :  Dan.  Ch.  Pr. 
(6th  edit.),  vol.  2,  part  1, 1526;  p.  1527,  the  appli- 
cation may  be  made  by  petition,  motion,  or 
gammons  in  the  former  action : 

Flower  v.  lAoyd,  37  L.  T.  Bep.  N.  S.  419 ;  6  Ch.  Div. 
297. 
It  is  not  an  action  founded  on  an  erroneous  judg- 
ment, but  on  new  matter  discovered  after  the 
judgment;  the  Court  of  Appeal  has  no  power  to 
review  the  jadgment.  In  Flower  v.  Lloyd  (39 
L.  T.  Bep.  N.  S.  613;  10  Ch.  Div.  3^7)  an 
action  was  brought  in  the  court  below  to  im- 
peach a  jadgment  of  the  Court  of  Appeal.  We 
are  bound  to  come  to  the  court  below,  we  are  not 
coming  by  way  of  appeal.  [Kat,  J. — The  caae 
had  bettor  stand  ovw  till  Monday ;  I  should  like  to 
have  authority.] 

Monday,  Aug.  8. — SoUymon. — ^I  have  not  found 
authority  since  the  Judicature  Act  1873,  except 
Flower  v.  Lloyd,  87  L.  T.  Bep.  N.  S.  419 ;  6  Ch.  Div. 
297. 
The  old  practice  is  found  in  the  Order  of  the  29th 
Jan.   1618-1619,  Lord  Bacon's  Ordinances,  and 
the  Order  of  the  7th  Oct.  1741,  and  Consolidated 
Orders  1861,  Order  XXXI.,  r.  11 1 
Binoham  t.  Dawaon,  Jao.  243 ; 
Botking  v.  Terry,  15  Moore  P.  C.  403 ; 
Knierim  y.  8chmav*i,  7  L.  T.  Bep.  N.  S.  IS  ;  10 

W.  E.  860  ; 
Blakt  T.  Foster  (Ir.),  2  Molloy,  357 ; 
Tommey  v.  WhiU,.l  H.  L.  Cos.  160. 

The  agreement  for  compromise  was  made  under 
a  mistake  before  the  letter  giving  authority  was 
discovered,  so  I  am  not  bound.  [Kay,  J. — Conn 
V.  CaM,  1  P.  Wms.  567.] 

Harvey   v.    27i«    Croydon    Union  Burol   fiamitoty 
Authority,  50  L.  T.  Bep.N.S.  291;  12  Ch.  Div.  299. 

Bonsey,  for  the  plaintiff,  citod 
Be  St.  'Nasairt  Company,  41  L.  T.  Bep.  N.  S.110; 
.  12  Ch.  Div.  88. 
This  is  not  new  matter ',  the  same  point  is  in 
issue,  namely,  the  antbority  from  Falcke  to  Davis 
to  sell.  Then  on  the  14th  Feb.  1887  the  appeal 
to  the  House  of  Lords  was  withdrawn  by  agree- 
ment, ;  there  can  be  no  review  after  the  agree- 
ment ;  , 

Welb  T.  Webh,  3  Sw.  658. 
The  letter  of  May  1878  was  before  the  mortgage, 
which  was  dated  the  9th  Jan.  1880 ;  it  could  not 
be  an  authority  to  sell. 
Solomon  in  reply. 

Kat,  J.— Several  points  have  been  raised  in  this 
case.  It  was  said  that  the  old  jurisdiction  of 
the  Court  of  Chancery  to  allow  a  hill  of  review 
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[Ghak.  Dit. 


is  now  abolished.  The  proposition  is  startling, 
and  there  is  no  authority  in  snpport  of  it,  and,  in 
my  opinion,  it  is  not  the  law.  Tne  old  jnrisdintion 
to  entertain  an  action  in  the  nstnre  of  a  bill  of 
review  was  unaffected  by  the  Judicature  Acts, 
though  the  leave  to  bring  such  an  action  is  now 
more  usually  obtained  by  summons  instead  of 
the  long  petition,  which  was  formerly  necessary. 
The  grounds,  however,  for  obtaining  the  leave  are 

J)recisely  the  same  as  existed  before  the  Acts,  and 
eave  may  be  obtained  on  any  of  the  grounds 
mentioned  in  Lord  Redesdale's  well-known  treatise 
on  pleading,  so  that  leave  to  bring  an  action  in 
the  nature  of  a  bill  of  review  may  be  obtained 

J'ust  as  before  the  Judicature  Acts.  Nothing  in  the 
udicature  Acts  has  been  called  to  my  attention 
which  alters  the  law  and  practice  of  this  division 
of '  the  court  in  this  respect.  In  this  case  leave 
to  bring  an  action  in  the  nature  of  a  bill  of 
review  is  sought  because  since  the  decision  of 
the  Court  of  Appeal  material  evidence  is  alleged 
to  have  been  found ;  but  such  leave  is  not  given 
unless,  first,  the  evidence  is  material ;  secondly, 
that  it  has  been  discovered  since  the  decision ; 
and,  thirdly,  could  not  with  reasonable  dili- 
gence have  been  discovered  before.  I  am  stating 
Srom  memory  what  I  believe  to  be  the  settled 
practice  of  the  Court  of  Chancery  in  such  a 
matter.  I  had  doubts  whether,  as  the  decision  was 
made  since  the  Judicature  Acts,  the  application 
should  not  have  been  made  to  the  Court  oi  Appeal.- 
1^0  authority  could  be  found,  and  on  consideration 
I  came  to  the  conclusion  that  it  was  not  the 
practice  to  make  the  application  to  the  Court  of 
Appeal.  The  decision  of  the  Court  of  Appeal  is 
emroUed  as  a  decision  of  the  High  Court,  and  the 
application  to  institute  an  action  in  the  nature  of 
a  bill  of  review  is  part  of  the  original  jurisdiction 
of  the  High  Court.  The  Court  of  Appeal  has  no 
original  jurisdiction  of  that  kind.  Theproper  court 
to  apply  to  is  the  HighCourt;  the  right  application 
is  to  the  High  Court  to  exercise  its  original 
jurisdiction ;  there  is  no  reason  why  the  ap- 
plication should  be  to  the  Appeal  Court.  I 
nave  no  doubt  that  this  is  not  a  proper  applica- 
cation.  [His  Lordship  then  went  through  the 
&ctB.]  From  the  shorthand  notes  of  the  pro- 
ceedings of  the  Court  of  Appeal  I  gather  that 
due  diligence  had  not  been  used  to  discover  fresh 
evidence  as  to  anthority.  Emanuel  did  not 
exhaust  everjr  effort,  did  not  exercise  that  due 
diligence  which  is  requisite  to  obtain  leave  to 
bring  an  action  in  the  nature  of  a  bill  of  review. 
It  is  necessary  to  prove  that  the  fresh  evidence  is 
materia],  and  not  only  that  it  has  been  discovered 
since  the  judgment,  but  that  it  could  not  with 
due  diligence  have  been  discovered  sooner.  •  But 
I  do  not  base  my  judgment  upon  this ;  the  terms 
of  the  newly-discovered  letter  of  Feb.  1878  are : 
"  I  hereby  request  and  authorise  you  at  any  time 
to  release  any  of  the  property  comprised  m  the 
security  which  I  hold  of  Mr.  Emanuel's  upon 
your  being  satisfied  with  the  remainder  of  the  ' 
security."  That  is  not  an  authority  to  sell,  be- 
sides which  the  letter  did  not  relate  to  this  security. 
Emanuel  had  not  mortgaged  the  property  at 
the  date  of  the  letter,  and  was  not  m  possession 
of  the  policy,  there  are  no  grounds  for  the 
application,  and  it  must  be  dismissed  with  ooeta. 
Solicitors:  Harper  and  Batteoek}  Longhoume 
and  Steven*.  


March  25,  26,  ani  30. 
(fiefore  Eat,  J.) 
Be  Score  ;  Touian  v.  Score,  (a) 
TTiZI — CwMtruetion — Deowe  of  real  eitate  to  sons 
for  life,  and,  if  they  marry  and  have  issue,  to  each 
cf  their   heirs — Condition — Charge  upon  real 
estate  devised. 
A  testator  by  his  wiU,  dated  in  1885,  appointed 
e»eeutors,  and  continued  as  follows :  "  I  give  to 
my  two  sons    ...    all  my  real  and  personal 
property    .    .     .    for  their  natural  life,  subject 
to  the  condition  of  paying  "  the  legacies  therein 
m«n<umed.    "If  my  sons  marry  and  have  issue, 
I  give  to  each  of  their  heirs  their  father's  share, 
and  to  their  heirs  for  ever ;  if  there  is  no  male 
issue  with  either  of  my  two  sons,  and  there  it 
female  issue,   then  the  father's  share    shall  ba 
divided  between  them  share  and  share  alike  aa 
tenants  in  common,  and  to  their  heirs  for  ever. 
Sho^l^d  either  of  my  sons  die  withovi  issue,  then 
such  son's  share  shall  go  to  my  other  son  and  to 
his  heirs  for  ever.    Should  both  of  my  sons  die 
without  issue,  then  at  the  death  of  the  last  of 
them,  I  give  ail  my  real  property  to  the  whole  of 
my    grandchildren    share  and    share  alike    as 
tenarUs  in  common,  and  to  their  heirs  for  ever." 
He  then  directed  that  his  two  sons  should  pay 
out  of  his  real  property  any  payment  due  ana 
owing  theireon. 
Held,  ^Mt  the  tvio  sons  took  the  real  estate  in  tail 
mate  and  the  personalty  absolutely,  subject  to  the 
conditions  mentioned  in  the  will. 
John  Score  by  his  will,  dated  the  12th  Dec.  1885, 
appointed  his  two  sons-in-law  Joseph  Legg  and 
Tnomas  Clarke  as  his  executors,  and  continued  as 
follows : 

First,  I  give  to  my  two  sona  Siolufd  William  Score 
and  .Tonn  JBdward  Score  aH  my  real  and  personal  pro- 
perty, houaes.  and  lands,  for  their  natural  life  subject 
to  the  conditiona  of  paying  my  three  eldest  daoghteis 
Elisabeth,  Aimie  Lean,  and  Mary,  the  sum  of  1001.  eaoh, 
and  my  yonn^at  daughter  Fanny  the  snm  of  2001.  Alao, 
I  give  to  my  widow  ont  of  my  real  estate  the  sum  of  11. 
per  week,  and  to  have  two  rooms  in  the  honae  to  live  in, 
the  one  below  and  the  one  over  at  the  east  end  of  the 
house.  Also,  if  my  sona  marry  and  have  isane,  I  giveto 
each  of  their  heira  their  father's  share,  and  to  their 
heirs  for  ever ;  if  there  is  no  male  iasne  vith  either  of 
my  two  sons,  and  there  is  female  iasne,  then  the  father's 
share  shall  be  divided  between  them  share  and  share 
alike  as  tenants  in  common,  and  to  their  heirs  for  ever. 
Shonld  either  of  my  sons  die  without  issue,  then  anoh 
son's  share  shall  go  to  my  other  son,  and  to  hia  heirs  for 
ever.  Shonld  both  of  mv  sons  die  withont  issue,  then  at 
the  death  of  the  last  of  tnem,  I  give  all  my  real  property 
to  the  whole  of  my  grandchildren  share  and  share  alike 
as  tenants  in  common,  and  to  their  heirs  for  ever.  I 
also  direct  that  my  two  sons  shall  pay  out  of  my  real 
property  any  payment  due  and  owing  thereon. 

Both  the  executors  renounced  probate,  and 
letters  of  administration  with  the  will  annexed 
were,  on  the  18th  Sept.  1886,  granted  to  Bichard 
William  Score. 

An  originating  summons  was  taken  out  against 
Bichard  William  Score,  as  the  administrator  of 
John  Score,  and  the  said  Bichard  William  Score 
and  John  Edward  Score,  as  devisees  of  the  real 
estate  of  John  Score,  and  John  Wesley  Score 
Dawson,  an  infant  grandson  of  John  Score,  oa 
behalf  of  Mary  Tolman,  the  wife  of  Frank 
Tolman,  who  claimed  to  be  a  beneficiary  upon  the 
estate  of  John  Score*  asking  for  a  declaration 
that,  according  to'  the  true  construction  of  the- 

(a)  BeporMd  by  X.  A.  Scratobut,  Esq,  Buiistar.at-I«w. 
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vill  of  John  Score,  his  two  sons  Bichard  William 
Score  and  John  Edward  Score  were  entitled  to 
abaolate  interests  in  the  personally  and  to  the 
whole  fee  simple  in  the  realty,  subject  to  the 
payments  to  John  Score's  daughters  in  the  will 
mentioned,  and  (so  far  as  the  realty  was  con- 
cerned) to  the  annuity  given  to  the  widow,  with 
ezecDtory  gifts  over  of  the  realty  in  the  case  of 
both  or  either  dying  without  issue,  or  an  order 
for  the  administration  of  the  real  and  personal 
estate  of  John  Score. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

B.  Fotsett  Loch,  for  the  plaintiff  Mary  Tolman 
and  those  of  her  class,  referred  to 
Wills  Act  1837,  B.  29 ;  (a) 
Shelley'ii  cate,  1  Bep.  93(6) ; 
Theobald  on  Wills,  3rd  edit.  p.  818  j 
Bouwn  ▼.  Lev!it,  52  L.  T.  Bep.  N.  S.  189 ;  9  App.  Cu. 

890,  907 ; 
2  Jairaan  on  WilU,  4ib  edit.  pp.  268,  269,  859,  362 ; 
Burnet  t.  Cohy,  1  Bam.  B.  B.  367 ; 
Mituikull  ▼.  MinihuU,  1  Atk.  411 ; 
LegaU  y.  Bewell,  2  Vem.  551 ;  4  Eq.  Ca.  Abr.  894, 

pi.  7 ;  1  P.  Wma.  87  ; 
Tad.  L.  Cm.  in  Beal  Propertr  ; 
Jordan  v.  Adami,  9  C.  B.  N.  S.  483,  496 ; 
Denn  d.  Oearing  t.  Bhanton,  Cowp.  410 : 
WMU  T.  Lucas,  1  P.  Wma.  471,  475 ; 
Uoon  T.  Heateman,  Willes,  188: 
Bolton  V.  Bokon,  L.  Bep.  5  Exeh.  145; 
Doe  d.  Stevens  t.  Snelltn^,  5  East.  87 : 
Dot  d.  Bwdett  t.  Wrights,  2  Bam.  i,  Aid.  710; 
Dran  d.  Slater  v.  Slater,  5  Onm.  A  East.  835 ; 
Bttnjton  ▼.  WarbuHon,  2  K.  *  J.  400; 
Doe  d.  WiUev  t.  Holmes,  8  Pnm.  A  EaMt,  1 ; 
Ooodtaie  d.  Paddy  r.  Uaddem,  4  Eart,  496,  501 ; 
Matth^tBS  V.  Windross,  2  K.  *  J.  406 ; 
Lioyd  T.  Jaeison,  L.  Bep.  2  Q.  B.  209; 
Davson  r.  Small,  30  L.  T.  Bep.  N.  S.  252 ;  L.  Bep. 

9  Ch.  App.  651 ; 
Fuller  r.  Chamier,  L.  Bep.  2  Eq.  682 ; 
Forebrook  t.  Forthrook,  L.  Bep.  3  Ch.  App.  98 ; 
Snf^en  on  Powers,  p.  106  ; 
Wright  V.  Wilkin,  2  B.  &  O.  232  ; 
The  Attorney-General  t.  The  Matter,  Wardens,  Jtc, 

of  Oie  Wat  Chandlers'  CoTtipany,  28  L.  T.  Bep. 

N.  8.  681 ;  L.  Bep.  6  E.  *  T.  App.  1. 

PCat,  J.  referred  to  Roddy  v.  Fitzgerald,  6  H.  of  L. 
Cas.  823.] 

P.  B.  Abraham,  for  the  defendants  Bichard 
William  Score  and  John  Edward  Score. 

E.  J.  Payne,  for  the  defendant  Eichard  William 
Score  in  his  capacity  of  administrator,  and  for  the 
unborn  children  of  the  testator's  sons,  referred  to 

Bolton  T.  BoUon  {ubi  tup.) ; 

Pope  T.  Pope,  14  Bear.  591 ; 

Sibley  V.  Perry,  7  Ve«.  522 ; 

Goodtitle  d.  Sweet  t.  Herring,  1  East,  264. 

(a)  Sect.  29  of  the  WUIa  Aot  1837  enacts  :  "  That  in 
•ay  derise  or  beqnest  of  real  or  personal  estate  the 
words  '  die  witfaont  issue,'  or  '  me  withont  leaving 
inoe,'  or  'hare  no  issue,'  or  an^  other  words  which 
may  import  either  a  want  or  failure  of  issue  of  any 
penon  in  hia  lifetime,  or  at  the  time  of  his  death,  or  an 
indefinite  failure  of  his  issne,  shall  be  construed  to 
meui  a  want  or  failue  of  issae  in  the  lifetime  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite 
fiulnre  of  his  issue,  unless  a  contrary  intention  shall 
■ppear  by  the  will  by  reason  of  such  person  having  a 
pnor  estate  taU,  or  of  a  preceding  gift  being,  without 
any  implication  arising  from  such  words,  a  limitation  of 
an  estate  tail  to  snob  person  or  issue,  or  otherwise : 
Korided  that  this  Act  sball  not  extend  to  cases  where 
(neh  words  as  aforesaid  import,  if  no  issue  described  in 
a  preceding  gift  shall  be  bom,  or  if  there  shall  be  no 
iirae  who  shall  lire  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested 
•state  by  a  preeeoin^  gift  to  such  issue." 


Arthur  UnderhUl  for  the  defendant,  John  Wesley 
Score  Dawson,  and  those  of  his  class. — The  wfaolo 
will  shows  a  clear  intention  on  the  part  of  testator 
to  give  to  the  word  "heirs"  as  first  used  the 
signification  of  sons.  If  that  is  so  then  the  rule 
in  Shelley's  ease  {ubi  sup.)  will  not  aoply : 

Ctoodtille  d.  Sweet  ▼.  Herring  (u&t  «up.) ; 

Sorth  y.  MaHin,  6  Sim.  266 ; 

Tnd.  L.  Cas.,  pp.  613,  614. 
Where  words  of  limitation  in  fee  are  superadded 
to  the  word  "heir"  in  the  singular  number  it  is 
made  a  word  of  purchase,  and  the  heir  will  t^e 
by  purchase: 

Tud.  L.  Cas.,  p.  622  ; 

Arehitr's  ease,  1  Co.  €6. 
The  rule  in  Bhdley't  case  is  not  applicable  where 
the  limitation  to  the  heirs  is  not  by  way  of 
remainder,  to  arise  upon  the  determination  of  the 
preceding  estate,  but  is  by  way  of  an  executor^r 
or  conditional  limitation  of  a  futnre  use : 

Tud.  L.  Cas.,  p.  601. 
He  referred  also  to 

East  V.  Tvyyford,  4  H.  of  L.  Cas.  517 ; 

Orfsn  y.  Orten,  8  De  O.  A  Sm.  4S0 ; 

Ghtmmoe  y.  Howes,  23  Beay.  184. 

Kat,  J. — The  testator  in  this  case  has  given  the 
court  a  somewhat  difBcult  problem  to  solve.  His 
will  is  a  short  one.  He  appoints  two  executors 
and  proceeds  thus  :  "  First,  I  give  to  my  two  sons 
Bichard  William  Score  and  John  Edward  Score- 
all  my  real  and  personal  property,  houses,  and 
lands,  for  their  natural  life,  subject  to  the  con- 
ditions of  pa3ring  my  three  eldest  daughters 
Elizabeth,  Annie  Leah,  and  Mary  the  sum  of  lOOZ. 
each,  and  my  youngest  danghtei  fanny  the  sum 
of  200i.  Also,  I  give  to  my  widow  out  of  my  real 
estate  the  sum  m  12.  per  week,  and  to  have  two- 
rooms  in  the  honse  to  live  in,  the  one  below  and 
the  one  over  at  the  east  end  of  the  house.  Also, 
if  my  sons  marry  and  have  issue  I  give  to  each  oC 
their  heirs  their  father's  share,  and  to  their  heirs 
for  ever."  I  pause  there.  Clearly  that  is  a  gift 
to  the  two  sons  for  life,  with  remainder  to  each  ofi 
their  heirs,  and  their  heirs  for  ever.  Now  what 
does  the  word  "  heirs  "  there  mean  P  Obviously^ 
the  phrase  "  if  my  sons  marry  and  have  issue  I 
give  to  each  of  their  heirs,"  means  heirs  of  the 
body.  So  that  for  "  heirs  "  I  must  read  "  heirs  of 
the  body."  The  words  will  then  be,  "  I  give  to. 
the  heirs  of  each  of  their  bodies."  That  is,  I  think, 
the  true  meaning  so  far.  What  is  given  P  "  Their 
father's  share."  Then,  it  is  argued,  that  that 
must  cut  down  the  meaning  of  the  word  "  heirs  "" 
to  sons,  because,  when  you  refer  to  a  father,  the- 
word  "  heirs  "  of  a  faiber  must  be  the  sons  of  that 
father.  Pausing  there,  it  is  argued  that  the  gift 
is  to  the  heirs  of  each  of  their  bodies  being  a  son. 
But  then  come  these  words,  "  If  there  is  no  male 
issue  with  either  of  my  two  sons,  and  there  is 
female  ipsne,  then  the  father's  share  shall  be 
divided  between  them,  share  and  share  alike,  a» 
tenants  in  common,  and  to  their  heirs  for  ever." 
By  that  provision  the  testator  does  not  intend 
female  issue  to  take  anything  while  there  are 
male  issue  living.  Suppose  either  of  these  sons 
had  died  during  the  testator's  lifetime  leaving  a 
son,  and  that  that  son  bad  survived  the  testator 
and  also  his  own  father,  the  construction  which 
would  make  me  read  the  limitation  as  a  gift  to 
sons  only,  would  exclude  that  grandchild;  and 
yet  the  gift  over  would  not  take  efEect  unless  I 
cut  down  the  gift  to  male  issue,  to  sons  only.. 
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Bat  that  I  think  would  be  doing  great  violence  to 
the  intention  of  the  testator.  I  think  that  the 
inference  to  be  drawn,  therefore,  from  the  use  of 
the  word  "  father  "  is  controlled  by  the  subsequent 
gift  over  in  default  of  male  issue.  The  will  then 
continues  thus  :  "  Should  either  of  my  sons  die 
without  issue  then  such  son's  share  shall  go  to  my 
other  son  and  to  his  heirs  for  ever."  That  would 
seem  as  if  it  gave  an  estate  in  fee  simple.  But 
then  the  will  continues  thus  :  "  Should  both  of 
my  sons  die  without  issue,  then  at  the  death  of 
the  last  of  them  I  give  all  my  real  property  to  the 
whole  of  my  grandchildren,  share  and  share 
alike,  as  tenants  in  common,  and  to  their  heirs 
for  ever."  Now  if  this  will  bad  been  made 
under  the  old  law  before  the  Wills  Act  1837 
came  into  operation  I  think  there  would  have 
been  no  difficulty  in  construing  the  limitatioa 
as  a  gift  to  each  of  the  two  sons  of  an  estate 
in  tail  male.  Does  the  Wills  Act  make  any  diSor- 
enceP  The  rule  is  that  any  words  which  may 
import  either  a  want  or  fauore  of  issue  of  any 
person  in  his  life  time  or  at  the  time  of  his  death, 
or  an  indefinite  failure  of  his  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in  the 
lifetime  or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue, 
nnlees  a  contrary  intention  shall  appear  by  the 
will :  ( Wills  Act  1837,  s.  29.)  It  is  argued  that  in 
this  case  that  section  does  not  apply  because  the 
two  sons  took  estates  in  tail  under  the  words  of 
the  limitations  which  precede  the  gift  over. 
Those  words  are :  "  If  my  sons  marry  and  have 
issue  I  give  to  each  of  their  heirs  their  father's 
share  and  to  their  heirs  for  ever."  As  I  have 
already  said,  the  word  "  heirs  "  in  that  part  of  the 
will  most  be  read  heirs  male  of  the  body.  By 
the  rule  in  Shelley's  ease  a  i;ift  to  one  for  life  and 
then  to  the  heirs  of  his  body  gives  him  an  estate 
in  taiL  Therefore  the  construction  of  this  will 
does  not  depend  on  the  gift  over  on  failure  of 
issue.  The  gift  over  only  shows  that  the  gift  to 
the  heirs  of  the  son  does  not  mean  to  the  sons  of 
the  son.  Accordingly;  I  think  the  true  construc- 
tion is  that  the  sons  took  estates  in  tail  male.  I 
do  not  say  what  estates  the  daughters  took, 
because  it  would  be  premature,  as  they  can  take 
nothing  except  estates  in  remainder.  There  is 
another  consideration  which  seems  to  me  to  con- 
firm this  construction  I  have  put  upon  these 
limitations.  Assuming  that  there  is  some  diffi- 
culty in  arriving  at  this  construction — for  there 
is  a  very  plausible  reason  for  saying  that  this  is 
a  gift  to  the  sons  for  life  with  remainder  to  sons 
in  fee,  and  a  strong  argument  to  that  effect  has 
been  addressed  to  me — I  have  this  indication  of 
the  testator's  intention :  There  is  a  clause  in  the 
very  first  part  of  the  will  whereby  the  testator 
makes  it  a  condition  of  the  gift  to  his  sons  that 
they  should  pay  lump  sums  of  money  to  his 
danghtcrs,  viz.,  lOOi.  to  the  three  eldest,  and  200L 
to  the  youngest,  making  up  the  considerable 
amount  of  5002.  in  all.  I  think  it  is  quite  legiti- 
mate to  say,  if  there  be  any  ambiguity,  and  if 
there  is  doubt  as  to  what  estates  the  sons  took, 
that  the  fact  that  such  a  condition  is  imposed 
upon  them  should  induce  the  court  to  adopt  the 
construction  which  gives  them  the  largest  estates. 
Another  indication  of  the  testator^  intention 
appears  at  end  of  the  will,  where  there  are  these 
words :  "  I  also  direct  that  my  two  sons  shall  pay 
out  of  my  real  property  any  payment  due  ana  I 


owing  thereon."  Now  the  sons  are  not  the 
executors  and  trustees  of  the  will.  They  have 
not  any  interest  in  the  property  beyond  what  is 
given  to  them  by  the  words  which  I  have  read. 
How  could  they  pay  out  of  the  real  estate  anv 
moneys  due  and  owing  thereon  if  they  only  took 
life  estates  P  To  say  that  they  should  pay  such 
moneys  out  of  the  income  during  their  lives 
seems  to  me  improper.  The  testator  evident^ 
means  that  he  considers  that  he  has  given  them 
such  estates  as  will  enable  them  to  discharge  the 
debts  on  the  real  estate ;  and  I  am  told  that  there 
are  mortgages  thereon.  I  repeat,  therefore,  that 
on  the  whole  I  think  that  the  true  construction  is 
that  the  sons  took  estates  in  tail  male,  and,  so  far 
as  I  can  see,  they  were  joint  tenants.  However 
nothing  turns  upon  that,  nor  shall  I  make  that 
part  of  the  declaration.  The  sons  take  also  an 
absolute  interest  in  the  personalty.  That  being 
the  case,  a  general  administration  of  the  estate 
will  not  be  necessary.  The  costs  will  come  oat 
of  the  estate. 

Solicitors  for  all  parties  :  Huggint  andJBulIafuZ, 
agents  for  Bohert  Leigh,  Beaminster. 


Monday,  May  23. 

(Before  Kir,  J.) 

Be  Haii.  ;  Bbakstoit  v.  Wbishthait.  (a) 

Wia—Co»arw!lion—Gift  to  "children"  of  let- 
tator's  sister  —  Illegitimate  child  described  ae 
"nephew"— Sttbstitutional  gift — Issue  of  deceased 
ehiul  to  take  'parentis  share. 

A  testator,  who  died  in  1866,  by  hi*  toiU  dated  in 
1861  appointed  his  "  two  nephews,"  B.  W.  and 
H.  B.,  and  another  person  executors  and  trutteea, 
and  gave  a  legacy  of  101.  to  each  of  his  truateea. 
He  gave  his  residuary  estate,  after  the  death  of 
his  wife,  in  tlie  event  of  his  having  no  is*ue 
{which  event  happened)  upon  truri  for  aU  the 
"  children  "  of  his  brothers  E.  H.  and  T.  H.,  and 
of  his  sister  J.  W.,  and  of  his  late  sister  S.  B.  in 
equal  shares,  toiih  a  direction  that  the  children  qf 
his  late  nephew  J.  W.  B.  should  take  among  then* 
in  equal  parts  the  sliare  to  which  he  would,  under 
this  bequest  have  been  entitled  as  one  of  8.  B.'a 
children  if  he  liad  survived  the  testator;  btU  {f 
any  OTte  or  more  of  the  testator's  nephews  and 
nieces  should  die  before  him  leaving  a  child  or 
children,  his  or  her  share  was  to  go  to  such  diHd 
or  children. 

The  testator's  sister  J.  W.  had  five  dhUdren,  viz.,  four 
sons  and  one  daughter.  B.  W.  (one  of  fhie 
executors  and  trustees)  wot  the  eldest  of  muh 
children,  and  was  illegitimate;  the  other  four 
were  legitim/xte.  H.  B.  and  J.  W.  B.  were  legitir 
nephews  of  the  testator. 

Upon  the  deaih  of  the  testator's  widow  in  1886,  ike 
question  arose  whether  the  representatives  <ff 
B.  W.  {who  had  died  in  1882)  were  etiHtled  fo 
share  in  the  residuary  estate  under  the  g\ft  to  the 
children  of  J.  W. 

Held,  upon  the  authority  of  Bagley  v.  Mollard 
(1  Buss.  ^  My.  681)  and  Megson  v.  Hindle  (48 
L.  T.  Bep.  N.  8. 561 ;  15  Ch.  Div.  198),  that  the  cw- 
eum^tance  that  B.  W.  was  described  as  "  nephew  " 
in  the  earlier  part  of  the  unli  was  not  sufficient  to 
entitle  him  to  share  under  the  gift  to  ih$ 
"childrm"  of  J.  W. 

(a)  Beportad  b;  £.  A.  Sobaiqhuiy,  Saii.^EuTlMar«t-Lnr. 
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£1.  £,  a  daughter  of  the  testator'e  laie  titter  8.  B., 
Itad  died  h^ore  the  teitator,  leaving  a  doMghter 
&■  E.  H. ;  vend  a  fwrther  queetion  wot  vshether 
ike  repretentative  of  8-  E.  H.  (the  having  tUto 
died)  wa*  enHOed  to  thare  in  the  reiiduary 


SM,  thai  the  gift  of  the  retidMe  applied  only  to  the 
e^ldren  of  ihoie  of  the  testator  t  nephewt  and 
«Mee«  who  eouZd  have  taken  under  the  origindl 
g^:  and  thai,  therefore,  the  repretentaiine  of 
8.  E.  H.  wot  not  entitled  to  share. 

Christopherson  v.  Nsylor  (1  Mer.  S20)  foUotaed. 

Be  Smith's  TrostB  (5  Ch.  Div.  437,  note)  dii- 
anguished. 

Hetet  Hall  by  his  will,  dated  the  6th  Feb.  1861, 
appointed  his  "  two  nephews  Bichard  Weightman 
.  .  .  and  Henry  Branston  .  .  .  and  Henry 
Fewbald  .  .  .  executors,"  and  he  thereby, 
after  giving  certain  pecnniary  legacies,  inclading 
a  legacT  of  101.  to  each  of  his  tmstees,  devised  all 
his  real  estate  unto  his  wife  daring  her  life,  and 
he  bequeathed  unto  her,  for  and  daring  her  life, 
all  his  furniture,  plate,  linen,  china,  and  other 
household  goods,  and  he  gave  unto  Richard 
Weightman,  Henry  Branston,  and  Henry  New- 
bald  (therein  called  "  his  trustees ")  all  his 
personal  estate  not  thereinbefore  bequeathed,  upon 
trusts  for  sale,  conversion,  and  investment,  and 
to  pay  the  income  thereof  unto  his  wife  during 
her  life,  and  &om  and  immediately  after  her 
decease  the  testator  gave  the  furniture,  plate, 
linen,  china,  and  housenold  goods,  and  all  his  real 
estate,  unto  his  trustees  upon  trust  to  sell  the 
same,  and  to  stand  possessed  of  the  proceeds  of 
sale,  and  of  ,the  trust  fund  the  income  whereof 
was  thereby  given  unto  his  wife  for  her  life  as 
aforesaid  upon  trust  (in  de&ult  of  issue  of  the 
testator)  for  all  the  children  of  his  brothers 
Edward  Hall  and  Thomas  Hall,  and  of  his  sister 
Jane  Weightman,  and  of  his  late  sister  SaraJi 
Branston,  m  equal  share  and  proportions  as 
tenants  in  common,  the  children  of  his  late 
nephew  Joseph  William  Branston  taking  amongst 
them  in  equal  parts  the  share  to  which  he  would 
under  this  bequest  have  been  entitled  as  one  of 
the  testator's  sister  Sarah's  children  if  he  had 
survived  the  testator ;  but  if  any  one  or  more  of 
the  testator's  nephews  and  nieces  should  die  before 
him  leaving  a  child  or  children,  the  testator  gave 
his  or  her  share  to  such  child  or  children,  if  more 
than  one,  equally. 

The  testator  died  on  the  12th  Feb.  1866.  _ 

The  testator  was  only  once  married,  and  never 
had  any  issue. 

His  widow  died  on  the  6th  June  1886 

The  testator's  sister,  Jane  Weightman,  was 
married  once  only,  namely,  on  the  24th  Oct.  1803 
to  William  Weigntman. 

Bichard  Weightman  was  reputed  to  be  a  son  of 
Jane  Weightman  by  William  Weightman,  but  he 
was  born  before  their  marriage,  namely,  on  the 
25th  Sept.  1803. 

Bichard  Weightman  died  on  the  22nd  Not. 
1882,  having  by  his  will,  dated  the  19th  Feb. 
1875,appointea  Thomas  Weightman,  John  Henry 
Weightman.  and  Bichard  Mitton  Weightman, 
flxecntors  thereof. 

There  were  living  at  the  time  of  the  decease  of 
the  testator  Henry  Hall  the  following  nephews 
and  nieces  of  his,  being  children  of  his  brothers 
Edward  Hall  and  Thomas  Hall  respectively,  and 


of  his  sisters  Jane  Weightman  (ezclnsiTe  of 
Bichard  Weightman),  and  Sarah  Branston 
respectivel :  (1)  Sarah  Foottit,  and  (2)  Elizabeth 
Hall,  children  of  Edward  Hall ;  (3)  Jane  Hardy, 
child  of  Thomas  Hall;  (4)  Henry  Weightman, 
(5)  William  Weightman ;  (6)  Thomas  Weightman, 
and  (7)  Sarah  Ann  Glover,  children  of  Jane 
Weightman ;  and  (8)  John  Branston,  and  (9) 
Henry  Branston,  children  of  Sarah  Branston.  At 
the  same  time,  there  were  living  (10)  Joseph 
Gilstrap  Branston,  William  Welch  Branston, 
Harry  Hall  Branston,  and  Mary  Anna  Veyret, 
children  of  Joseph  William  Branston,  a  deceased 
nephew  of  the  testator,  named  in  his  will.  No 
nephew  or  niece  of  the  testator  died  between  the 
date  of  his  will  and  of  his  death,  and  no  child 
was  bom  to  any  of  them  after  the  testator's 
death. 

The  only  nephew  or  niece  of  the  testator  who 
was  dead  at  the  date  of  the  testator's  will,  leaving 
a  child  or  children  living  at  the  testator's  death 
(other  than  Joseph  William  Branston),  was  the 
testator's  niece  Sarah  Harrison,  a  daughter  of 
his  sister  Sarah  Branston.  Sarah  Harrison  died 
on  the  17th  Jan.  1884,  leaving  Sarah  Elizabeth 
Harrison,  her  only  child,  her  surviving. 

Under  these  circumstances,  the  trustees  ware 
advised  that  the  testator's  residuary  estate  was 
divisible  into  ten  equal  shares  ;  but  that,  if  the 
court  should  be  of  opinion  that  Bichard  Weight- 
man  was  in  his  lifetime,  and  that  his  estate  was, 
or  that  Sarah  Elizabeth  Harrison  was  in  her  life- 
time, and  that  her  estate  was,  entitled  to  partici- 
pate,  then  the  division  would  be  into  eleven 
shares  or  twelve  shares,  as  the  case  might  be. 

Joseph  Oildfcrap  Branston,  as  one  of  the  bene- 
ficiaries, represented  the  others  of  the  beneficiaries 
whose  interest  it  was  to  contend  that  the  division 
was  into  ten  shares. 

Accordingly  an  originating  summons  was  taken 
out  on  behui  of  the  trustees  for  the  determina- 
tion, under  Order  LY.,  r.  3,  sub-sect,  g,  of  the 
Bules  of  Court  1883,  and  without  an  administr^  - 
tion  of  the  estate  of  the  testator,  of  the  following 
questions : — 

1.  Whether  Bichard  Weightman  was  in  his 
lifetime  and  his  estate  now  was  entitled  to  any 
and  what  share  in  the  residuary  estate  of  the 
testator  under  the  bequest  in  the  will  to  (amongst 
others)  "  the  children  of  "  Jane  Weightman. 

2.  Whether  Elizabeth  Harrison,  as  the  sole 
executrix  of  Sarah  Elizabeth  Harrison,  the  only 
child  of  Sarah  Harrison,  was  entitled  to  any 
and  what  share  in  the  residuary  estate. 

3.  How  the  costs  of  this  application  and  con- 
sequent  thereon  ought  to  be  borne  and  paid. 

The  defendants  were  'Hiomas  Weightman,  John 
Henry  Weightman,  and  Bichard  Mitton  Weight- 
man  (as  executors  of  and  representing  Bichard 
Weightman),  Joseph  Gilstrap  Branston  (as  repre- 
senting the  parties  entitled  as  against  Bichard 
Weightman),  and  Elizabeth  Harrison  (as  repre- 
senting Sarah  Harrison). 

The  summons  was  aidjoumed  into  court,  and 
now  came  on  to  be  heard. 

Upon  the  first  question : 

Begg  for  the  plaintiffs. 

WiUiam  Freeman,  for  the  three  first  defendants, 
the  executors  of  Bichard  Weightman,  referred  to 
Crook  T.  HiU,  8  Ch.  Div.  773  ; 
EiU  v.  Crooi;,  L.  Sep.  6  £.  ft  I.  App..a65 ;        . 
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BorOitoide,  for  the  defendant  J.   G.  Branston, 
referred  to 

Dorin  y.  Dorin,  83  L.  T.  Bep.  N.  S.  281 :  L.  Bep. 

TE.  &I.  App.  568; 
Bill  r.  Crook  (ubi  tup.) ; 
Mmton  y.  HindU,  43  L.  T.  Bep.  N.  S.  551;   15 

Ch.DiT.  198; 
Bagley  t.  MoUard,  1  Bobs.  &  My.  581 ; 
Wtilnmon r.  Adam, lY.&B.4aS; 
Smith  T.  Liddiard,  3  K.  &  J.  252 ; 
Bt  Hwmphriet ;  SmiOi  v.  MiUidge,  49  L.  T.  Bep.  N.  S. 

504;  24  Ch.  DiT.  691,  697 ; 
TTslU  T.  Wtllt,  81  L.  T.  Bep.  N.  S.  16;  L.  Bep.  18 

Eq.  .504; 
JfernW  t.  Jforfon,  43  L.  T.  Bep.  N.  S.  750 ;  29W.  B. 

394. 

■fKAT,  J.  referrbd  to  Be  Haseldine;  Orange  v. 
Sturdy  (54  L.  T.  Rep.  N.  8.  322  ;  31  Ch.  Div.  .Sll) ; 
Be  Bryon;  Brummond  v.  Leigh  (30  Ch.  Div.  110) ; 
Owen  V.  Bryant  (2  De  G.  M.  &  G.  697).] 

Freeman  replied. 

Kat,  J. — ^In  this  case  the  testator  by  his  will 
-appointed  his  two  nephews,  Richard  Weightman 
and  Henry  Branston,  and  also  another  person, 
-executors  ;  and  he  also  called  them  trustees,  and 
he  gave  a  legacy  of  102.  "to  each  of  my  trustees." 
Then,  in  the  event  of  the  failure  of  bis  own 
«hildren  and  issne  after  the  death  of  his  wife,  he 
gave  the  residue  in  these  terms :  "  Upon  trust  for 
and  I  give  the  same  to  all  the  children  of  my 
brothers  Edward  Hall  and  Thomas  Hall,  and  of 
my  sister  Jane  Weightman,  and  of  my  late  sister 
Sarah  Branston,  in  equal-shares  and  proportions 
as  tenants  in  common,  the  children  of  my  late 
■nephew  Joseph  William  Branston  taking  amongst 
them  in  equal  parts  the  share  to  which  he  would 
ander  this  bequest  have  been  entitled  as  one  of 
■my  sister  Sarah's  children  if  he  had  survived  me ; 
hut  if  any  one  or  more  of  my  nephews  and  nieces 
shall  die  before  me  leaving  a  chud  or  children,  I 
/give  bis  or  her  share  to  such  child  or  children, 
if  more  than  one,  equ^ly."  I  understand  that 
'those  are  the  only  words  in  the  will  that 
-are  material.  At  the  date  of  the  testator's 
will  his  sister  Jane  had  five  children,  of  whom 
Richard  Weightman,  the  person  named  as  one 
•of  the  executors  and  trustees,  was  bom  just 
before  her  marriage,  and  he  was  consequently 
illegitimate.  She  had  besides  three  sons,  Henry, 
William,  and  Thomas,  and  a  daughter  Sarah.  The 
question  is,  whether  under  the  gift  to  children  of 
•the  testator's  sister  Jane  Weightman,  the  person 
Richard  Weightman,  whom  the  testator  has  called 
'his  "  nephew  "  in  the  earlier  part  nf  the  will,  is  to  be 
included.  Of  course,  one  cannot  help  feeling  some 
inclination  in  favour  of  Richard  Weightman,  but 
it  is  important  not  to  depart  from  the  rules  that 
Lave  been  laid  down  on  this  point.  I  find  that  the 
anthcrities  stand  thus:  In  Bagley  v.  MoUard 
(1  Russ.  &  My.  581)  there  was  a  gift  of  leaseholds 
in  trust  for  the  testator's  grandchild  Elizabeth, 
the  only  SDrviving  child  of  his  son  William ;  and 
then  after  the  death  of  his  wife  and  daughter, 
he  gave  the  residue  of  his  property  to  all  the 
•children  of  bis  sons  James  ana  William.  The 
testator's  grandchild  Elizabeth  was  illegitimate, 
and  William  had  no  other  children,  yet  it  was  held 
by  the  Master  of  the  Rolls  (Sir  John  Leach)  that 
Elizabeth  was  not  entitled  to  any  share  of  the 
.residne.  He  puts  it  npon  the  broad  ground  that 
Lord  Eldon  was  plainly  of  opinion  that  illegiti- 
mate children  could  not  take  jointly  with  legiti- 
mate children  under  the  general  description  of 


children.  The  point  came  before  the  late  Master 
of  the  Rolls  (Sir  Greorge  Jessel),  and  afterwards 
before  the  Court  of  Appeal,  in  the  case  of  Megson  v. 
Hindle  (43  L.  T.  Rep.  N.  S.  661 ;  15  Ch.  Div.  198). 
In  Megson  v.  Hindie  there  was  a  g^ft  to  "my 
grandson  James  (the  son  of  mj  daughter  Alice 
Jane,  and  who  is  now  residing  with  me)  the  legacy 
or  sum  of  500Z."  If  he  died  under  twenty-one, 
that  sum  was  to  go  "in  angpmentation  of  the 
legacy  of  20002.  hereinafter  bequeathed  upon  tmsts 
in  favour  of  the  children  and  issue  oi  my  said 
daughter  Alice  Jane."  Another  legacy  was  given 
to  the  children  of  Alice  Jane.  A  legacy  of  2000L 
was  given  "in  trust  to  invest  it  as  therein  men- 
tioned, and  accumulate  the  income  until  the 
expiration  of  the  period  of  twenty-one  years  from 
the  time  of  his  decease,  or  until  the  death  of  his 
daughter  Alice  Jane,  which  ever  should  first 
happen,"  which  period  was  thereinafter  referred 
to  as  the  period  of  distribation,  and  on  the  arrival 
of  that  period  "  to  pay,  assign,  and  transfer  the 
capital  and  the  accumulated  income  unto  and 
amongst  all  the  children  of  my  said  daughter 
Alice  Jane  living  at  the  period  of  distribution, 
and  the  issue  then  living  of  any  of  the  children  of 
my  said  daughter  Alice  Jane  who  may  be  then 
dead."  James,  who  was  called  "  son  of  my 
daughter  Alice  Jane,"  was  illegitimate;  and  it 
was  held,  on  the  authority  of  Bagley  v.  MoUard 
{ubi  «uj}.),  by  the  late  Master  of  the  Rolls,  that  he 
could  not  take.  That  decision  was  affirmed  on 
appeal,  the  ground  being,  as  I  understand  it  from 
the  judgment  of  Cotton,  L.J.,  as  follows :  "  To  take 
a  case  out  of  the  common  rule  that  only  legitimate 
children  can  take  under  a  gift  to  '  children,'  there 
must  be  on  the  face  of  the  will  such  a  strong  pro- 
bability of  the  testator's  intending  to  include 
illegitimate  children,  that  a  contrary  intention 
cannot  be  imputed  to  him ; "  and  James  was  held 
to  be  excluded.  Those  cases  came  lately  before 
North,  J.  in  the  case  of  Be  Humphriee ;  Smith,  t. 
Mittid^e  (49  L.  T.  Rep.  N.  S.  594 ;  24  Ch.  Div.  691, 
696),  IT.  which  the  learned  judge  seems  to  have 
reserved  his  judgment,  and  to  have  delivered  a 
considered  judgment.  There,  after  commenting 
on  the  abpve-mentioned  cases,  he  said :  "  I  think 
both  Bagley  v.  MoUard  {ubi  Mup.)  and  Megson  y. 
Hiiidle  (ubi  auv.)  are  sufficient  to  show  that  I 
could  not  for  that  reason  alone  hold  that  she  "— 
that  is,  the  illegitimate  child — "  was  intended  to 
be  included  in  the  description  of  'children.'" 
"  That  reason  alone "  was  that  the  illegitimate 
child  had  been  described  as  the  eldest  daughter 
of  the  deceased  daughter  Sarah  Ann  Smith.  But 
there  was  a  gift  there  to  the  child  of  a  deceased 
daughter  of  the  testator  who,  having  been  men- 
tioned as  a  deceased  daughter,  could  not  at  the 
date  of  the  will  have  any  other  children.  There 
were  these  words,  "  The  shares  of  such  of  them 
as  shall  be  daughters  " — in  the  plural — "  to  their 
sole  and  separate  use."  If  the  illegitimate 
daughter  was  excluded  there  would  be  only  one 
daughter,  and  therefore  the  plural  word  would 
not  be  satisfied.  For  that  reason  North,  J. 
thought  a  distinction  might  be  made.  But  hrare 
there  is  nothing  whatever  in  this  will  to  include 
Richard  Weightman  amongst  the  children  of  Jane 
Weightman  except  the  description  of  him  in  the 
early  part  of  the  will  as  "  nephew ; "  and  I  am 
bound  to  say,  on  the  authority  of  those  cases,  that 
that  does  not  seem  to  me  to  be  of  itself  sufficient. 
He  gets  a  small  legacy,  which  is  rather  incon- 
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sistent  with  the  notion  of  his  having  any  other 
interest — not  no  inconsistent,  however,  as  in  the 
cue  of  Megton  v.  Hi/neUe  (ubt  8up.),  becanse  it  is 
given  to  him  as  tmstee,  and  therefore  is  for  his 
tronble.  But  still  it  is  a  little  inonnsistent,  and,  on 
the  whole,  I  am  afraid  the  general  mle  is  against 
the  claim  of  Bichard  Weightman,  and  I  mnst 
hold  that  he  did  not  take  as  one  of  the  children 
oi  Jane  Weightman  tinder  the  general  gift  to 
"children"  contained  in  the  latter  part  of  the 
wilL 
Upon  the  second  question : 
^gg  for  the  plaintifEs. 

Monhead,  for  the  defendant  Elizabeth  Harrison, 
relied  npon 

Ra  Bmith'*  Tnutt,  5  C3i.  Biy.  497,  n. ; 
EJe  referred  also  to 

Re  Potter't  TnuU,  20  L.  T.  Bep.  N.  S.  640 ;  L.  Bep. 

8Eq.  S2; 
S»  Hotrhkiu'  TnuU,  L.  Bep.  8  Eq.  648;  38  L.  J. 

631.  Ch. ; 
Ckrittopherum  y.  Naylor,  1  Mer.  320  ; 
Wetl  T.  Orr,  88  L.  T.  Bep.  N.  S.  5 ;   8  Ch.  Div.  60 ; 
R»  Sibley't  Tnutt,  87  L.  T.  Bep,  N.  S.   180;   5 

Ch.  Div.  494; 
B*  tMea$'  Will,  17  Ch.  Piv  788. 

iEat,  J.  referred  to  Loring  v.  Thoma$,  1  Dr.  A 
Sin.407.] 

Borthtnich,  for  the  defendant  J.  G.  Gilstrap, 
was  not  called  npon. 

Kat,  J. — ^The  qnestion  is,  whether  the  particular 
Eubstitutionary  gift  here  comes  within  the  well- 
knoKn  doctrine  laid  down  in  the  case  of  Chris- 
■  topherson  v.  Naylor  (1  Mer.  320),  or  within  any  of 
those  numerous  cases  in  which  distinctions  have 
been  attempted  to  be  drawn.  The  gift  ia  on  trust 
for  the  children  of  my  brothers  Edward  and 
Thomas,  "  and  of  my  sister  Jane  Weightman,  and 
of  my  late  sister  Sarah  Brans  ton,  in  equal  shares 
sod  proportions  as  tenants  in  common,  the  children 
of  my  late  nephew  Joseph  William  Branston  taking 
amongst  them  in  equal  parts  the  share  to  which 
he  would,  under  this  bequest,  have  been  entitled 
as  one  of  my  sister  Sarah's  children  'if  he  had 
survived  me  ;  but  if  any  one  or  more  of  my 
nephews  and  nieces  shall  die  before  me  leaving 
a  «Miild  or  children,  I  give  his  or  her  share  to  such 
child  or  children."  If  that  last  sentence  had  stood 
W  itself,  seeing  that  the  word  "  said  "  is  omitted 
(ror  it  is  not  "if  any  one  or  more  of  my  taid 
nephew  and  nieces  shall  die  "),  it  would  have  been 
quite  possible  to  read  it  as  though  the  meaning 
of  the  testator  was  this  :  "  If  any  of  my  nephews 
and  nieces  shall  be  dead  at  my  death  leaving  a 
child  or  children,  I  give  to  such  child  or  children 
the  share  which  that  nephew  or  niece  would 
have  taken."  That  would  have  brought  the  case 
within  the  decision  in  Loring  v.  Thomat  (1  Dr.  & 
8m.  467).  But  what  shows  plainly  that  that  is 
not  the  testator's  meaning  is  the  previous  part  of 
the  will,  in  which  he  takes  the  case  of  a  nephew 
Joseph,  who,  as  he  recognises,  had  died  before  the 
date  of  the  wilL  He  makes  a  special  provision 
for  Joseph's  children,  which,  if  this  latter 
clause  were  to  have  the  meaning  I  have  last 
suggested,  would  be  entirely  unnecessary  sur- 
plusage. Therefore,  as  I  have  to  put  the  best 
construction  I  can  on  the  whole  of  the  will,  I 
mnst  read  the  latter  clause  as  coming  within  the 
authority  of  Ghrittopheraonv.  Naylor  {ubitupXtrnd 
as  applying  only  to  the  children  of  those  nephews 
and  nieces  who   could   have  taken   under   the 


original  gift.  That  makes  the  difference  between 
this  case  and  the  case  of  Be  Smith'g  Trtuta  (5 
Ch.  Div.  497,  n.)  before  the  late  Master  of  the 
Bolls,  Sir  George  Jessel.  I  therefore  answer 
both  questions  in  the  negative.  The  third  ques- 
tion, 1  understand,  is  one  as  to  costs.  The  costs 
will  come  out  of  the  residue ;  those  of  the  trustees 
being  as  between  solicitor  and  client. 

Solicitors  for  the  plainti9s,  J.  E.  Fox  and  Go., 
agents  for  Henry  Neiobald,  Newark-on-Trent. 

Solicitor  for  the  defendants,  P.  Hodgkinaon, 
agent  for  Pratt  and  Hodgkintont,  Newark-on- 
Trent. 


Friday,  June  10. 

(Before  Kay,  J.) 

Be  Fiemin  ;  The  London  and  Countt  Banking 

COHPANT  LlHITXD  V.  FuHIN.  (a) 

Attachment — D^auUing  truttee — Application  for 
writ  by  pereon  not  injootition  of  eeglvi  que  trutt 
—Dator$  Act  1869  (!S  ^  83  Vict.  e.  62),  ..  4  (3). 

The  necial  remedy  afforded  by  ike  Debtors  Act 
1869,  in  retpect  of  default  inpayment  by  a  truttee, 
it  a  remedy  intended  to  be  gxven  only  at  between 
truriee  and  eettui  que  trutt,  and  it  not  a  remedy 
for  a  mere  creditor,  vihere  the  perton  againtt 
whom  the  remedy  it  lought  to  be  aaterted  it  not  a 
truttee  for  tueh  creditor. 

Bt  his  will,  dated  the  30th  Dec.  1867,  George 
Firmin  appointed  his  wife  Mary  Ann  Firmin  and 
John  Guy  and  Francis  Nunn  executors  and 
trustees  thereof,  and  after  bequeathing  a  pecu- 
tiiary  legacy,  devised  and  bequeathea  unto  his 
wife  all  his  real  estate  and  the  residue  of  his  per- 
sonal estate  for  her  life ;  and  after  her  decease  the 
testator  devised  and  bequeathed  unto  John  Guy 
and  Francis  Nunn  all  his  real  and  personal  estato 
and  effects  upon  the  trusts  therein  mentioned. 

The  testator  authorised  and  empowered  his 
trustees  in  their  discretion,  at  the  cost  of  his 
residuary  estate  and  for  the  benefit  and  with  the 
view  of  increasing  the  same,  to  carry  on,  conduct, 
and  manage  all  or  any  part  of  his  farming  business 
in  which  he  might  be  engaged  at  the  time  of  his 
decease. 

The  testator  died  on  the  23rd  Aug.  1876,  and 
his  will  was  proved  by  his  widow  Mary  Ann 
Firmin,  John  Guy  and  Francis  Nunn  having  both 
renounced  probato,  and  disclaimed  the  trusts  of 
the  wilL 

The  testator  at  the  time  of  his  decease  carried 
on  the  busiuess  of  a  cattle  dealer  and  farmer. 

After  the  testator's  decease  his  widow  entered 
into  possession  of  the  testator's  farms  and  farm- 
ing hereditaments,  and  possessed  herself  of  the 
farming  stock  thereon ;  and  in  parsuance  of  the 
powers  contained  in  the  will  she  continued 
thereon  the  testator's  business  of  a  farmer,  aqd 
employed  therein  the  testator's  farms  and  farming 
stock  and  implements. 

Shortly  after  the  date  of  the  probate,  and  for 
the  purposes  of  tbe  farming  business,  the  tes- 
tator s  widow,  as  executrix,  opened  an  account 
with  the  branch  at  Colchester  of  the  London  and 
County  Bank  Limited,  and  the  banking  company 
from  time  to  time  advanced  moneys  and  gave 
credit  to  her  on  the  understanding  that  anv 
balance  which  might  be  due  from  her  on  such 
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scconnt  woald  be  chargeable  agamst  all  the  tes- 
tator's estate,  which  was  or  had  been  employed 
by  her  in  the  fanning  business  or  against  which 
she  was  or  shonld  be  entitled  to  credit. 

In  1881  the  account  was  overdrawn,  and,  in 
reply  to  an  application  by  the  manager  of  the 
Colchester  branch  of  the  banking  company  for 
payment  of  the  halance  of  such  account,  the  testa- 
tor's widow,  and  also  his  two  sons  George  Edward 
iHrmin  and  Walter  Firmin,  stated  that  they  were 
in  treaty  for  the  sale  of  the  farm,  and  promised 
that  the  claim  of  the  banking  company  should 
be  satisfied  out  of  the  residue  of  the  proceeds  of 
such  sale  after  paying  o£E  a  certain  mortgage 
thereon. 

For  the  purposes  of  effecting  snch  sale,  George 
Edward  Firmin  and  Walter  Firmin  were  appointed 
trustees  of  the  will  in  the  place  of  John  Guy  and 
Prancis  Nunn,  and  jointly  with  the  testator's 
widow. 

The  manager  of  the  branch  bank  at  Colchester 
liaying  applied  to  snch  trustees  for  payment  of 
the  buance  due  to  the  banking  company  on  the 
banking  account  out  of  the  proceeds  of  the  sale, 
the  trustees  refused  to  apply  the  some  or  any 
port  thereof  in  such  payment. 

At  that  date  the  balance  due  to  the  banking  com- 
pany on  such  banking  account  was  873Z.  16s.  4d. 

Accordingly  the  banking  company  brought  this 
action  against  the  trustees,  claiming  that  they 
might  be  declared  entitled  to  a  charge  for  the 
sum  of  8732. 16«.  4d.,  and  for  subsequent  bankers' 
interest  and  bank  charges,  on  the  residuary  real 
and  personal  estate  of  the  testator  employed  in 
the  testator's  business,  and  to  hare  the  full  benefit 
of  all  other  indemnities  to  which  the  defendant, 
the  testator's  widow,  was  or  was  in  this  or  any 
behalf  entitled  against  the  testator's  estate. 

They  also  claimed  that  an  order  might  be  made 
for  payment  by  the  defendant,  the  testator's 
Tridow,  of  the  sum  of  873{.  16*.  4d.  and  subse- 
quent bankers'  interest  and  charges,  and  that 
certain  incjuiries  might  be  made. 

The  action  came  on  for  trial  on  the  21st  May 
1884,  when  the  court  declared  that  the  plaintifFs 
were  entitled  to  the  charge  claimed  by  them,  and 
it  was  ordered  that  the  defendant  Mary  Ann 
I'irmin  should  pay  to  the  plaintiffs  the  sum  of 
9771.  7».  lOd.  (being  8732.  168.  4d.,  together  with 
interest  due;  and  certain  other  charges ;  and 
Tarious  inouiries  were  directed  to  be  mtude. 

By  the  cnief  clerk's  certificate,  dated  the  11th 
March  1886,  it  was  certified  that  the  defendants, 
as  trustees  of  the  testator's  will,  had  sold  his 
farmhouse  and  lands  upon  which  the  farming 
business  was  carriefd  on ;  that,  on  the  14th  Oct. 
1882,  they  had  received  the  sum  of  12272. 14«.  4d., 
the  balance  of  the  purchase  money  for  the  same ; 
and  that  such  sum  of  12272. 14s.  4a.  was  due  from 
the  defendants  in  respect  thereof. 
•  It  was  also  certified  that,  on  the  25th  Sept. 
1884,  the  defendant,  the  testator's  widow,  as  the 
executrix  of  the  testator's  will,  had  caused  the 
testator's  furniture  and  live  and  dead  stock  to 
be  sold  by  auction ;  that  the  proceeds  thereof, 
amounting  to  2842.,  were  received  by  her  and  the 
defendant  Walter  Firmin ;  and  that  such  sum  of 
2841.  was  due  from  them  in  respect  of  such  furni- 
ture and  live  and  dead  stock. 

It  was  also  certified  that  the  tillages  and  work 
of  the  farm  were  token  to  by  the  defendant  Walter 
Firmin  at  the  sum  of  1242. 1«.  lOd.  on  the  2Sth 


Sept.  1884 ;  and  that  such  som  of  1241. 1«.  lOd.  was 
due  from  lum  in  respect  of  snch  tillages  or  work. 

It  was  further  certified  that  the  testator's  resi- 
duary  estate  employed  in  the  farming  business 
now  consisted  of,  or  was  represented  by,  the  sums 
of  12272.  14«.  4d.,  2842.,  and  1242.  It.  lOd. 

On  the  8th  May  1886,  upon  the  action  comings 
on  for  further  consideration,  no  one  appeared  for 
the  defendants,  and  an  order  was  maae  that  the 
defendants  should  on  or  before  the  30th  June 
1886,  or  subsequently  within  seven  days  after 
service  of  the  order,  make  the  several  payments 
into  conrt  mentioned  in  the  schedule  thereto, 
being  the  enma  of  12271.  14g.  4d.,  2842.,  and 
1242.  Is.  10(2. 

The  defendants  having  failed  to  pay  snch 
moneys  into  court,  an  application  was  made,  under 
the  Debtors  Act  1869,  for  a  writ  of  attachment 
against  one  of  them,  viz.,  George  Edward  Firmin. 

EuaaeU  Robert*,  in  support  of  the  motion,  con- 
tended that  the  defendant  G.  E.  Firmin  was, 
within  the  third  exception  to  sect.  4  of  the 
Debtors  Act  1869,  a  trustee  or  person  acting  in  a 
fiduciary  capacity  who  had  been  ordered  to  pay 
by  a  court  of  equity  a  sum  in  his  possession  or 
under  his  control,  and  had  made  default  in  bo 
doing.  He  referred  to  the  case  of  Be  Johnson ; 
Shearman  v.  Bobinson  (43  L.  T.  Bep.  N.  S.  372 ; 
15  Ch.  Div.  548) ;  and  argued  that  so  long  as  the 
person  sought  to  be  attached  was  a  trustee,  it 
aid  not  matter  whether  or  not  he  stood  in  the 
position  of  trustee  to  the  person  applying  for  the 
writ  of  attachment,  in  order  to  bring  him  within 
the  third  exception  to  sect.  4.  He  cited  also' 
Marri*  v.  Ingram  (41  L.  T.  Eep.  N.  S.  613 ;  IS 
Ch.  Div.  338, 345),  where  Jessel,  M.B.  laid  it  down 
that  the  meaning  of  the  Debtors  Act  1869  was 
that  if  the  defendant  received  money  in  a  fida- 
ciary  relation  at  all,  whether  towards  the  plain- 
tiff or  any  other  person,  he  was  within  the 
exceptions. 

llin  defendant  appeared  in  person,  but  was  not 
called  upon. 

Kat,  J. — This  seems  to  me  an  extraordinary 
application.  The  facts,  as  I  understand  them, 
are  these :  A  man  has  died  leaving  certain  estate, 
and  giving  apower  to  his  trustees  to  carry  on  his 
business.  They  have  carried  on  the  business 
after  his  death  accordingly,  and  they  have  in- 
curred debts  to  the  present  applicants,  the  bank- 
ing company.  Sncn  debts  were  not  incurred  in 
the  lifetime  of  the  testator  at  all,  but  were  in- 
curred after  his  death.  The  banjdng  company 
brought  an  action  against  the  trustees  to  recover 
those  debts  incurred  after  the  testator's  death. 
It  was  an  ordinary  action  against  the  trustees. 
In  that  action  the  banking  company  seemed  to 
have  asserted  a  right,  which  was  recognised  in 
the  case  of  Be  Johnson ;  Shearman  v.  Bobinaon 
(43  L.  T.  Bep.  N.  S.  372;  15  Ch.  Div.  548).  That 
right  was  that,  where  there  is  a  claim  against 
executors  personally,  the  executors  would,  so  far 
as  they  followed  the  directions  of  the  testator, 
have  a  right  to  be  indemnified  oat  of  the  estate^ 
Therefore  it  was  decided  in  that  case  that  the 
creditors  of  the  executors  might  stand  in  the 
shoes  of  the  executors  and  assert  that  right  of 
indemnity,  which  is  a  mere  charge.  Accoraing^ 
the  judgment  in  the  present  case  was  in  thu 
form :  "This  court  doth  declare  that  the  plaintiffs 
i  are  entitled  to  a  charge  for  the  sum  of  87S2.16«.  id. 
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(bang  the  balance  to  the  debit  of  the  acooant  of 
the  defendant  Mary  Ann  Firmin,  as  executrix  of 
tiie  testator  George  Firmin,  with  the  Colchester 
branch  of  the  plaintiffs'  bank)  and  for  subsequent 
iwnkers'  interest  and  bank  charges  on  the  re- 
sidaary  realabd  personal  estate  of  the  testator  em- 
ployed in  the  testator's  business  or  the  proceeds 
thereof,  and  to  have  the  full  benefit  of  all  other 
indemnities  to  which  the  said  defendant  Mary 
Ann  Firmin  was  or  is  in  this  or  any  behalf 
entitled  against  the  testator's  estate."  It  gave 
the  banking  company  a  charge  from  the  date  of 
this  judgment,  and  from  that  date  only,  for  the 
fint  time.  It  did  not  put  them  in  the  position  of 
a  eettui  que  tnut  up  to  that  time,  but  they  ob- 
tained a  charge  by  virtue  of  this  judgment. 
Before  the  date  of  this  judgment  the  executors 
had  received  certain  parts  of  the  estate.  An 
order,  it  seems,  was  afterwards  obtained  on  the 
chief  clerk's  certiOcate.  The  order  which  was 
made  was  that  they  should  pay  into  court,  within 
seven  days  after  service  of  the  order,  the  moneys 
mentioned  in  the  schedule  thereto,  those  moneys 
being  12271. 14«.  U.,  284Z.,  and  124i.  Is.  lOf  The 
only  right  which  the  plaintiffs  had  to  obtain  such 
an  order  at  all  was  by  virtue  of  the  charge  which 
the  judgment  had  given  them.  By  virtue  of  that 
charge  they  were  in  the  position  of  mortgagees ; 
and,  so  far  as  this  action  was  concerned,  it  was  a 
mere  order  on  behalf  of  the  mortgagees  against 
the  mortgagors  for  payment  of  certain  sums  into 
court.  I  am  now  asked  to  imprison  these  trustees 
—or  one  of  them — because,  having  received  these 
moneys  before  the  plaintiffs  obtained  any  such 
charge,  they  have  not  paid  the  moneys  into  court. 
I  refer  to  the  Debtors  Act  1869.  Does  the  excep 
tion  in  the  Debtors  Act  apply  to  a  case  like  this  F 
The  only  exception  that  can  be  referred  to  is  in 
these  words :  "  Default  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity  and  ordered  to  pay 
by  a  conrt  of  equity  any  sum  in  his  possession  or 
nnder  his  control."  It  does  not  matter,  it  is  said, 
whether  the  person  making  default  is  a  trustee  to 
the  person  applying  for  the  writ  of  attachmeut  so 
long  as  he  is  a  trustee  for  somebody.  In  my 
opinion,  however,  the  Act  means,  as  plainly  as 
words  can  express  it,  that  where  the  order  is 
obtained  by  a  person  for  whom  the  individual 
ordered  to  pay  acts  as  trustee,  and  has  to  make 
the  payment  in  his  capacity  of  trustee,  then  such 
a  case  comes  within  the  Act ;  bat  if  the  order  is 
obtained  by  a  person  for  whom  the  individual 
ordered  to  pay  is  not  a  trustee,  then  it  is  a  mere 
claim  or  charge,  and  it  does  not  come  within  the 
Act.  If  I  understand  the  facts  rightly,  and  if  I 
am  right  in  stating  them,  it  seems  to  me  that  this 
is  not  a  case  within  tbe  exception  at  all,  and  it 
is  not  a  case  in  which  I  can  possibly  order  this 
tmstee  to  be  imprisoned  for  nonpayment.  All 
the  other  remedies  which  the  law  gives  are  open, 
and  this  special  remedy  for  nonpayment  by  the 
trastee  is,  as  I  understand  the  Act,  a  remedy 
intended  to  be  given  as  between  trustee  and  cestui 
jae  trust,  and  not  a  remedy  for  a  mere  creditor  for 
whom  the  person  against  whom  he  seeks  to  assert 
the  remedy  is  not  a  trustee.  I  must  therefore 
retose  this  application,  with  costs. 

Solicitors  for  the  plaintiffs,  Sarriet,  Wilkinson, 
aod  Baikes,  agents  for  0.  H.  T.  Marshall,  Col- 
chester. 


Monday,  May  23. 

(Before  North,  J.) 

Be  Aakon  Weat.  (a) 

Solicitor  —  Maohment  —  Debtors  Act  1869   (32 
^  33   Viet.  e.  62), «.  4,  auh-sect.  4— JBeeetcing 
order    in    banhruptey — Bankrvjitey    Act   1883 
(46  i-  47  Viet.  c.  52),  m.  9, 10. 
A  solicitor  tea*  ordered  upon  motion  to  pay  to  the 
appUeant  a  turn  of  money  in  his  hands  and 
received  hy  him  as  solicitor  for  certain  trustees. 
The  order  was  not  obeyed,  and  on  the  22n<2  April 
notice  of  motion  wot  given  for  leave  to  issue  an 
attachment  against  the  solicitor.     On  the  2Mh 
April  a  receiving  order  wcu  made  on  a  creditor's 
petition  against  the  solicitor  under  the  Bank- 
ruptcy Act  1883. 
Held,  upon  the  hearing  of  the  motion  for  attach- 
ttient,    thai    the  cowrt  had  power  to  issue  the 
attachment  notwithstanding  the  bankruptcy  pro- 
ceedings, as  the  jurisdiction  to  attach  was  not 
merely  civil,  but  also  punitive  and  criminal ; 
but 
Held,  also,  that,  as  it  appeared  tliat  the  creditor 
would  gain  nothing  by  me  attachment,  the  court 
would,  exercising  its  discretion  under  sect.  10 
of  the  Bankruptcy   Act  1883  to  stay  pending 
proceedings,    not    issue    the    attachment,     but 
only  order  the  solicitor  to  pay  the  costs  of  the 
motion. 
WiLUAM  SiiCFSoir,  who  died  in  1880,  named  Samuel 
Ake  and  his  widow  Eliza  Simpson  his  executors 
and  trustees.    Aaron  Wray  acted  as  solicitor  for 
the  estate,  and  got  in  the  personal  estate  of  the 
testator.     Eliza  Simpson  died  on  the  7th  April 
1884,  whereupon  a  sum    of   2000Z.    invested    on 
mortgage  and  formina;  part  of  William  Simpson's 
estate,  became  divisible  between  the  two  daughters 
of  the  testator.    Wray  failed  to  account  for  a 
sum  of  3502.,  part  of  the  sum  of  20002. 

On  the  7th  March  1887,  on  the  motion  of 
Samuel  Ake,  it  was  ordered  that  Aaron  Wray 
should,  on  or  before  the  7th  April,  pay  to  Samuel 
Ake  the  sum  of  3502.  being  moneys  in  his 
hands  and  received  by  him  as  solicitor  for 
Ake  and  Eliza  Simpson,  deceased,  and  as  soli- 
citor for  the  trustees  of  the  will  of  WUliam 
Simpson,  with  interest  at  5  per  cent,  from  the 
7th  AprU  1884. 

Wray  failed  to  pay  this  sum,  and  on  the  22nd 
April  a  notice  of  motion  was  given  for  him  to 
issue  attachment  against  Aaron  Wray  for  con- 
tempt in  not  paying  the  3502.  and  interest. 

On  the  25th  April  a  receiving  order  was  made 
nnder  the  Bankruptcy  Act  1883,  on  a  creditor's 
petition,  against  Wray  in  the  County  Court  of 
klingston-upon-Hull. 

The  motion  for  attachment  now  came  on  for 
hearing. 

T.  B.  Warrington  for  the  motion. — ^A  motion 
for  attachment  nnder  sect.  4,  sub-sect.  4,  of  the 
Debtors  Act  1869  against  a  solicitor,  who  is  an 
officer  of  the  court,  is  not  a  mere  civil  process, 
but  is  in  the  nature  of  a  criminal  proceeding  and 
punitive : 

Be  Fretton,  49  L.  T.  Eep.  N.  S.  290 ;  U  Q.  B.  Div.  545; 

Re  Dudley,  49 1.  T.  Eep.  N.  S.  737  j  12  Q.  B.  Div. 

44. 

The  case  of  Cobham  v.  DaUon  (L.  Bep.  10  Ch. 

655)  was  a  case  under  the  Bankruptcy  Act  1869, 

(a)  Bqwrted  by  A.  J.  BFUOca,  Eaq,,  B»rr(ster-M-I«w. 
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and  is  distinguishable.  That  was  not  the  case  of 
a  solicitor.    He  also  referred  to 

Re  Deere,  33 L.  T.  Bep.  K.  S.  115:   L.  Bep.  10 CK 

658. 

P.  W.  Bunting  for  Aaron  Wray. — The  applica- 
tion is  for  a  remedy  against  the  person  of  the 
debtor  in  respect  of  his  debt.  Under  sect.  9  of 
the  Bankmptcy  Act  1883,  a  creditor  has  no  sach 
remedy  after  the  making  of  a  receiving  order. 
pToRTH,  J. — ^These  proceedings  were  commenced 
before  the  receiving  order.]  Underthe  Debtors  Act 
1878  the  judge  is  empowered  to  inquire  into  the 
case,  and  may  refuse  any  application  for  a  writ  of 
attachment.  When  it  is  shown  that  the  im- 
prisonment of  the  debtor  will  not  be  productive 
of  payment,  the  court  will  refuse  an  application 
for  a  writ  of  attachment : 

Barrett  t.  Hammond,  10  Ch.  Div.  285 ; 

Marrii  v.  Ingram,  41  L.  T.  Eep.  N.  S.  613 ;  13  Ch. 
Dlv.  338 ; 

Bolroyde  t  Oamttt,  46  L.  T.  Bep.  N.  S.  801 ;  20  Ch. 
Div.  532. 

The  onus  is  on  the  applicant  to  prove  that  the 
conduct  of  the  debtor  has  been  fraudulent. 
There  is  not  enough  to  show  affirmatively  that 
this  is  so. 

No&TE,  J. — On  the  7th  March  last  I  made  an 
order  against  Aaron  "Wray  for  the  payment  of  a 
sum  of  3502.  and  interest.  The  money  has  not 
been  paid.  On  the  22nd  April,  a  notice  of  motion 
was  issued,  asking  that  the  applicant  may  be 
allowed  to  issue  a  writ  of  attachment  against 
Wray.  I  could  not  issue  an  attachment  in 
respect  of  the  interest,  but,  as  to  the  principal 
sum  due,  the  court  has  a  discretion,  under  the 
Debtors  Act  1878,  to  consider  whether  the  attach- 
ment shall  issue  or  not.  If  my  order  depended 
simply  upon  the  facts  that  were  before  me  on  the 
last  occasion,  I  should  decide  that  the  writ  of 
attachment  should  issue.  But  fresh  taota  have 
happened  since  that  time.  On  the  25th  April  a 
receiving  order  was  made  against  Wray  under 
the  Bankruptcy  Act.  It  is  said  by  Mr.  Bunting 
that  I  have,  in  consequence  of  this,  no  power  to 
issue  the  attachment.  I,  however,  think  it 
clear,  from  the  cases  of  Be  Freaton  and  Be 
Dudley,  that  the  jurisdiction  of  the  court  to 
attach  a  solicitor  is  not  merely  civil  process, 
but  is  also  punitive  and  criminal  in  its 
nature.  That  is  the  reason  why  a  bankruptcy 
does  not  necessarily  stop  such  proceedings.  The 
Act  says  (sect.  9)  that,  after  the  making  of  a 
receiving  order,  "  except  as  directed  by  this  Act, 
no  creditor  to  whom  the  debtor  is  indebted  in 
respect  of  any  debt  provable  in  bankmptcy  shall 
have  any  remedy  against  the  property  or  person 
of  the  debtor  in  respect  of  the  debt,  or  shall  com- 
mence any  action  or  other  legal  proceeding 
unless  with  the  leave  of  the  coui't."  A  proceeding 
by  way  of  attachment  is  a  proceeding  not  against 
the  property  merely,  but  against  the  person  of 
the  debtor.  The  words  as  to  the  commencement 
of  proceedings  do  not  apply  to  proceedings  such  as 
this,  which,  in  my  opinion,  had  already  been  com- 
menced before  tne  receiving  order.  Then,  by 
sect.  10,  after  the  presentation  of  a  petition,  "  any 
court  in  which  proceedings  are  pendinc  against  a 
debtor  may,  on  proof  that  a  bankruptcy  petition 
has  been  presented  by  or  against  the  debtor, 
either  stay  the  proceedings  or  allow  them  to  con- 
tinue on  such  terms  as  it  may  think  just."  A 
motion  may  therefore  be  made  to  stay  proceedings 


in  the  court  in  which  they  are  pending.  Ko  such 
motion  has  been  made  in  this  instance,  but  I 
shall  treat  the  matter  as  if  there  had  been  an. 
application  to  stay  proceedings.  The  Court  of 
Bankruptcy  itself  may  also  stay  proceedings 
pending  in  another  court.  If  an  application  were 
made  to  that  court  to  stay  these  proceedings,  it 
would  probably  be  said  that  the  application  should 
be  made  to  the  court  in  which  the  proceedings 
are  pending.  It  is  clear  to  me  that  the  existence 
of  the  receiving  order  by  itself  is  not  a  bar  to 
other  proceedings,  but  I  do  not  see  what  would 
be  gained  by  making  the  order  asked  for.  Em- 
barrassment might  be  caused  in  the  bankruptcy, 
and  I  think  it  Ruffirient  to  say  that  I  do  not  con- 
sider  it  expedient  to  make  the  order.  The  order 
is  one  which  clearly  might  have  been  made,  and 
the  proceedings  were  commenced  before  notice  of 
the  receiving  order,  and  I  therefore  order  the 
solicitor  to  pay  the  cost  of  thene  proceedings.  I 
think  it  is  clear  that  I  have  jurisdiction  in  the 
matter. 

Solicitors    for    Samuel    Ake,   CoUyer-Brigtow 
and  Co. 

Solicitors  for  A.  Wray,  Siekin  and  Fote. 


April  21  arui  May  26. 

(Before  Stiklimg,  J.) 

Kannzy  v.  MoRGAir.  (a) 

Company — Stock — Transfer — Legal  title — Delivery 

of  transfer — Companies   Clauses   Consolidation 

Act  1845  (8  Viet.  e.  16),  ss.  14-17. 

In  order  to  transfer  the  legal  property  in  stock  of  a 
company  governed  by  the  Companies  Clauses  Act 
184o,  delivery  of  the  transfer  to  the  secretary  of 
the  company  as  provided  by  sect.  15  is  neeeea- 
sary. 

In  July  1868  the  holder  of  a  sum,  of  stock  tn  {he 
London  and  North-Western  Bailway  Company 
pxecmted  a  transfer  and  sent  it  to  the  secretary  of 
the  company.  In  Aug.  1868  the  secretary  re- 
turned  it  on  the  ground  that  it  was  insuffietenily 
stamped.  The  transfer  was  shortly  afterward 
properly  stamped  by  the  transferor,  but  it  vxu  not 
again  presented  to  the  secretary  until  1872. 

Ileld  that,  prior  to  1872,  there  was  no  valid  delivery 
of  the  transfer  and  that  the  stock  WCM  not  legaUy 
vested  in  the  transferee. 

This  action,  in  the  events  which  happened,  resolved 
itself  into  an  action  for  the  execution  of  the  trusts 
of  a  voluntary  settlement  dated  the  30th  Nov. 
1869,  whereby  the  settlor  Howel  Morgan,  since 
deceased,  purported  to  settle  (inter  alia)  ■  6505Z. 
London  and  North-Western  Railway  Stock  upon 
himself  and  his  wife,  and  to  give  the  wife  a  power 
of  appointment  over  the  property  comprised  in 
the  deed. 

The  action  was  brought  by  one  trustee  of  the 
settlement  against  the  settlor  and  the  other 
trustee  William  Griffith. 

By  the  judgment  in  the  action,  dated  the  12th 
March  1884,  it  was  declared  that  such  of  the 
moneys,  stocks,  funds,  and  securities  specified  in 
the  schedule  to  the  said  indenture  of  the  30th 
Nov.  1869,  as  at  the  date  thereof  not  only  belonged 
to  the  defendant  Howel  Morgan  in  equity,  but 
were  legally  yested  in  him,  did  not  pass  by  the 

(a)  Beportad  by  H.  &  Huamia,  Eai,  BuiliteM*lMr. 
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aasignment  in  snch  Indenture  contained  to  the 
traatee  of  the  settlement,  but  that  such  of  the 
aforesaid  shares,  moneys,  stocks,  funds,  and 
securities  as  were  not  then  I^ally  vested  in  the 
defendant  Howel  Morgan,  although  belonging  to 
him  in  equity,  did  pass  by  the  said  Msigpiment, 
and  an  inquiry  was  directed  of  what  particulars 
SDch  last-mentioned  shares,  moneys,  stocks,  funds, 
and  securities  oonaiuted  at  the  date  of  the  settle- 
ment and  at  the  date  of  the  judgment  and  in 
irhom  the  same  were  vested. 

In  anwer  to  this  inquiry  the  chief  clerk  found 
that  the  shares,  moneys,  stocks,  funds,  and  securi- 
ties which  were  not,  at  the  date  of  the  settlement, 
l^ally  vested  in  the  defendant  Howel  Mofgan, 
aluioagh  belonging  to  him  in  equity,  consisted  of 
the  particulars  set  forth  in  the  schedule  to  the 
certificate,  including  item  2,  the  stock  in  question, 
if  the  court  should  be  of  opinion,  having  regard 
to  the  circumstances  thereinafter  stated,  that  the 
same  was  not  l^^ly  vested  as  aforesaid,  but  if 
otherwise  then  excluding  such  item. 

The  facts  stated  by  the  chief*  clerk  were  as 
fdllowB: 

On  the  22nd  Jnl^  1868,  and  expressed  to  be  for  a 
Domini  oonaidaiatioii,  a  transfer  of  tiie  650SI.  London 
and  North-Wetrtem  Bailway  Stook  mentioned  in  the 
aid  item.  No.  2  in  the  Bchednle  hereto  from  Bichard 
Meredith  Bicharda,  now  deceased,  and  William  Qiiffith 
to  the  defendant  Howel  Morgan,  was  dniy  ezeonted  by 
all  inch  parties. 

In  the  beginning  of  Ang.  1868  aooh  transfer  was 
lent  by  the  aaid  William  Orifflth  to  the  said  railway 
eompany  for  registration. 

It  was  not  anfficiently  stamped  nor  was  it  properly 
dated,  the  year  being  omittm  from  the  date,  and  the 
stock  oertifioates  or  oonpons  were  not  forwarded  to 
the  company,  together  with  the  transfer,  aa  required  by 
the  note  at  the  foot  of  each  of  anoh  oertifioates,  noz  was 
the  registration  fee  paid. 

In  consequence  of  these  omiagiona,  and  in  order  that 
t^  might  be  supplied,  the  company  on  the  7th  Aug. 
I8G8  retoraed  the  transfer  to  the  aaid  defendant 
William  Oriffith,  who  caused  the  same  to  be  impressed 
with  the  farther  stamp  duty  on  the  11th  day  of  Aug. 
USB. 

No  further  step  with  ref  erenoe  to  the  registration  of 
the  tranafer  stock  took  plaoe  until  the  29th  Feb.  1872, 
irtien  the  said  William  Oriffith  attended  at  the  office  of 
the  company,  and  left  tiie  tranafer  duly  stamped  and 
dated  the  22nd  July  1868  (t<«ether  with  a  letter  of  the 
2Sth  Feb.  1872,  marked  or  referred  to  in  the  affidavit  of 
Stephen  Beay),  bat  without  the  stock  coupons  or 
oeitiBcatea,  the  production  of  which  the  company  then 
required. 

The  letter  was  signed  by  William  Griffith,  and 
was  as  follows : 

I  send  a  transfer  of  65051.  herein,  dated  the  22nd  July 
1868.  The  delay  in  sending  it  in  at  tiie  time  was  the 
nggestion  of  an  alteration  by  adding  6661.  10>.  to  the 
tiuafer,  and  before  it  was  done  Sir.  Bioh^rds  my 
co-tnutae  went  abroad.  The  oiroumstanoea  remained 
the  same  at  this  time  84  they  were  at  the  time  of  its 
execution. 

The  statement  continued  as  follows : 
On  the  29th  Feb.  1872  the  said  Howel  Morgan  was 
recorded  in  the  books  of  the  said  company  as  the  holder 
of  the  said  stock,  bnt  in  consequence  of  the  stock  oerti- 
fioates in  the  names  of  the  transferors  not  having  been 
Rodaced  as  aforesaid  no  oertifioate  or  stock  coupon 
for  aooh  stock  was  ever  issued  to  the  said  Howel  Morgan, 
and  the  company's  certificate  of  registration  was  never 
completed. 

The  company's  registrar  of  traoafers  by  amemoran- 
^,  dated  the  18th  July  1872,  informed  the  said 
Wimam  Griffith  that  the  registration  of  the  transfer 
eould  not  be  completed  until  the  said  stock  certificate  or 
coupon  in  the  names  of  the  transferors  was  furnished, 
■ad  Um  said  William  Griffith  replied  by  letter,  dated  the 


26th  July  1872,  that  such  certificate  or  coupon  could  not 
be  foond. 

From  the  22nd  Jul^  1868  to  the  29th  Feb.  1872,  the 
said  stock  stood  restored  in  the  names  of  the  said 
Bichard  Meredith  Bichards,  now  deceased,  and  William 
Q-riffith,  and  the  dividend  warrants  in  respect  thereof 
were  sent  and  made  ptmible  by  the  company  to  the  wife 
of  the  said  defendant  Howel  Morgan,  pursuant  to  a  letter 
of  anthority  from  the  said  William  Oriffith  to  the  com- 
pany, dated  in  1863. 

After  the  29th  Feb.  1872  such  dividend  warrants  weie 
sent  and  made  ]^ayable  to  the  said  late  defendant  Howel 
Morgan  nntil  his  death. 

The  certificates  for  the  said  65051.  stock,  all  of  which 
are  dated  the  26th  Sept.  1860,  and  are  in  the  names  of  the 
said  Bichard  Meredith  Bichards  and  William  Griffith, 
were  in  the  possession  or  custody  of  the  said  William 
Griffith  from  the  year  1860  untu  after  the  oommenoe- 
ment  of  this  action,  when  the  same  were  deposited  by 
arrangement  by  the  solicitors  for  the  plaintiff  and  defen- 
dant, William  Griffith,  in  their  joint  names  at  the  BloomE« 
bury  branch  of  the  London  and  Westminster  Bank  for 
safe  custody. 

Howel  Morgan  died  in  Oct.  1884.  A  summons 
was  taken  out  in  the  action  by  the  plaintiff  to 
determine  the  question  left  openoy  the  certificate, 
and  was  adjourned  into  court  at  the  instance  of 
Howel  Morgan's  executor. 

Sect.  62  of  the  Companies  Clauses  Act  1845  pro- 
vides that  holders  of  stock  may  transfer  their 
interests  therein  in  the  same  manner,  and  subject 
to  the  same  regulations  and  provisions  as  or 
according  to  which  any  shares  in  the  capital  of 
the  company  might  be  transferred  under  tne  pro- 
visions of  this  as  the  special  Act. 

There  were  no  provisions  relating  to  the  transfer 
of  stock  in  the  special  Act  of  the  London  and 
North-Western  Company. 

The  material  provisions  of  the  Companies 
Clauses  Act  werp  to  the  following  effect : 

And  with  respect  to  the  transfer  or  transmission  of 
shares  be  it  enacted  as  follows  : 

14.  Subject  to  the  regulationa  herein  or  in  the  special 
Act  contained^  every  shareholder  may  sell  or  transfer 
all  or  any  of  his  shares  in  the  undertaking,  or  all  or  any 
part  of  his  interest  in  the  oapital  stock  of  the  company, 
and  every  auch  transfer  shall  be  by  deed  duly  stamped, 
in  which  the  oonsideration  ahall  be  truly  stated. 

15.  The  said  deed  of  transfer  (when  duly  executed) 
shall  be  delivered  to  the  secretary,  and  be  kept  by  him : 
and  the  secretary  shall  enter  a  memorial  thereof,  in 
the  book  to  be  called  the  Begister  of  Transfers,  and 
shall  indorse  such  entry  on  the  deed  of  transfer,  and 
shall,  on  demand,  deliver  a  new  oertificate  to  the  pur- 
chaser ;  and  for  every  such  entry,  together  with  such 
indorsement  and  certificate,  the  company  may  demand 
any  sum  not  exceeding  the  prescribed  amount,  or  if  no 
amount  be  prescribed,  then  a  sum  not  exceeding  two 
gbilUngs  and  sixpence ;  and  on  request  of  the  purchaser 
of  any  share  an  indorsement  of  such  transfer  shall  be 
made  on  the  certificate  of  snch  share,  instead  of  a  new 
certificate  being  granted ;  and  snch  indorsement  being 
signed  by  the  secretary  shall  be  oonaidered  in  every 
respect  the  same  as  a  new  certificate ;  and  nntil  such 
transfer  haa  been  so  delivered  to  the  secretary  as  afore- 
said the  vendor  of  the  share  shall  continue  Uable  to  the 
company  for  any  calls  that  may  be  made  upon  such 
share,  and  the  pnrohaaer  of  the  share  shall  not  be 
entitied  to  receive  any  share  of  the  profits  of  the  under- 
taking, or  to  vote  in  respect  of  enoh  share. 

16.  No  shareholder  shall  be  entitled  to  transfer  any 
ahare  after  any  call  shall  have  been  made  in  respect 
thereof  until  he  shall  have  paid  such  call,  nor  until  he 
shall  have  paid  such  calls  for  the  time  being  due  on  every 
share  heldpy  him. 

17.  It  shall  be  lawful  for  the  directors  to  close  the 
register  of  tranafers  for  the  prescribed  period,  or  if  no 
period  be  prescribed,  then  for  a  period  not  exceeding 
fourteen  days  previous  to  each  ordinary  meeting,  and 
they  may  fix  a  day  for  the  closing  of  the  same,  of  which 
seven  days'  notice  shall  be  given  by  advQrtisement.  in 
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some  newapSiper  as  after  mentioned,  and  any  transfer 
made  daring  the  time  when  the  transfer  books  are  ao 
closed  shall,  as  between  the  oompany  and  the  party 
elaiming  nnder  the  same,  bnt  not  otherwise,  be  oon- 
sidered  as  made  snbseqaently  to  snoh  ordinary  meeting. 

IngU  Joyce  for  the  plaintiff. 

Pearson,  Q.C.  and  Upjohn  for  Howel  Morgan's 
executor.  —  The  requirements  of  the  Companies 
Clauses  Acts  were  sufficiently  complied  with 
before  the  date  of  the  Tolnntarj  settlement. 
Begistration  is  not  essential  to  the  transmission 
of  the  legal  interest  nnder  this  Act,  but  is  merely 
prima  facie  evidence  of  title : 

Eatt  QT/OueetUnkire  Bailviay  Company  t.  Bar- 
tholomew, 17  L.  T.  Bep.  K.  S.  256;  L.  Bep. 
3  Ex.  15; 
Th«  Wolverhampton  New  Wafeneorlu  Company  t. 
Hawktford,  2  L.  T.  Eep,  N.  S.  864;  7  C.  B.  if.  S. 
795; 
Portal  T.  Smment,  L.  Eep.  1  C.  P.  DiT.  201,  216. 

TThe  latter  part  of  sect.  14  is  exhanstive.  Sects. 
15  and  18  must  be  read  together.  Those  sections 
presuppose  the  passing  of  the  legal  property,  and 
their  object  is  to  protect  the  company  against  the 
consequences  of  the  transfer  by  enacting  that  the 
transferee  shall  not  enjoy  the  fruits  of  the  transfer 
until  delivery ;  but  the  transfer  is  good  as  between 
the  transferor  and  transferee.  The  distinction  is 
raised  in  sect.  17 : 

B.  V.  Wing,  17  Q.  B.  Eep.  645,  651. 
GIraAam  Baitings,  Q.C.  and  Eyre  for  the 
persons  beneficially  entitled  under  the  volun- 
tary settlement. — The  first  case  cited  against 
TIB  turned  on  the  question  whether  the  register 
of  shareholders  might  be  supplemented  by  the 
shareholders'  address  book.  The  other  cases 
raised  questions  of  liability,  and  showed  that  a 
person  might  be  liable  for  calls,  althongh  not  on 
the  register.  Sect.  14  empowers  shareholders  to 
sell  their  shares  subject  to  the  regulations  con- 
tained in  the  Act.  These  regulations  are  con- 
tained in  sects.  14  to  20,  and  sect.  15  shows  that 
'delivery  of  the  transfer  must  be  in  such  a  form  aa 
to  make  the  company  liable.  For  that  purpose 
it  is  necessary  that  the  transfer  should  be  duly 
stamped,  and  that  the  stock  certificate  should  be 
produced  or  properly  accounted  for.  Here  there 
was  no  delivery.  In  order  to  pajss  the  legal 
ownership  there  must  be  a  valid  delivery,  accom- 
panied by  registration : 

8oci4U  GiniraU  de  Paris  v.  Wdlher,  54  l.  T.  Eep. 
N.  S.  389  ;  L.  Eep.  11  App.  Cas.  20: 

Colonial  Bank  t.  Whinney,  55  L.  T.  Eep.  N.  S.  362. 
365 ;  L.  Eep.  11  App.  Cas.  426,  437 ;  per  Lord 
Blackbnm. 

It  is  true  that  the  earlier  case  was  a  decision 
imder  the  Companies  Act  1862,  but  the  observa- 
tions of  Lord  Selbome  and  Lord  Blackburn  apply 
by  analogy. 

B.F.  Norton  for  the  defendant  Griffith. 

PtMrion,  Q.C.  in  reply. — ^In  SoeUte  GeneraU  de 
Paris  V.  Walker  the  question  was  between  two 
oquitable  transferees,  and  the  case  turned  upon 
the  construction  of  the  articles  of  association.  In 
Colonial  Bank  v.  Whinney  Lord  Blackburn  deals 
with  the  question  of  certificates  as  evidence  of 
title,  but  he  does  not  say  that  the  certificate  is  a 
requisite  of  title  under  the  Companies  Clauses 
Act.  In  that  case  there  was  no  legal  transfer 
staU. 

_  Stikuxg,    J.,    after    stating    the    facts,    con- 
tinued :  —  That   leaves    the   question    for    the 


judgment  of  this  court  whether,  under  the 
circumstances  aforesaid,  the  said  stock  was 
legally  vested  in  Howel  Morgan  on  the 
30th  Nov.  1869.  The  Acts  of  Parliament  under 
which  the  stock  was  created  incorporated  the 
Companies  Clauses  Act  1845.  [His  Lordship  then 
read  the  sections  set  out  in  the  statement.]  It  is 
on  the  true  construction  of  these  sections  that  the 
answer  to  the  question  for  decision  appears  to  me 
to  depend.  In  the  'first  plnce,  I  have  to  decide 
what  are  the  regulations  m  the  Act  contained  to 
which  sect.  14  refers.  It  was  contended  that  the 
words  "  subject  to  the  regulations  herein  con- 
tained" are  satisfied  by  the  pro'visions  of  sects. 
16  and  17,  and  that  they  do  not  embrace  the  pro- 
visions of  sect.  15,  but  I  am  unable  to  place  that 
construction  upon  the  Act.  It  appears  to  me  that 
the  enactments  contained  in  sect.  15  are  just  as 
much  regulations  as  those  contained  in  sect.  14  or 
sect.  16.  This  being  so,  it  is  in  my  judgment 
essential  to  the  legal  efficacy  of  a  transfer  that  it 
should  be  delivered  to  the  secretary  of  the  com- 
pany  to  be  kept  by  him  in  accordance  'with  sect.  15, 
and  this  appears  to  me  to  have  been  established 
bv  Oopeland  v.  Norih-Eastem  Railway  Company 
(•27  L.  T.  Rep.  O.  S.  151;  6  Ell.  &  Bl.  277).  In 
that  case.  Colonel  Archer,  a  shareholder,  by  a  deed 
of  indenture,  for  a  nominal  consideration,  bargained 
and  sold  to  the  plaintiff  certain  lands  upon  the 
trusts  therein  mentioned,  and  for  the  same  coD'- 
sideration  he  assigned  to  the  plaintiff  all  the 
various  railway  shares  specifiea  in  a  schedule 
thereto  (amongst  others  the  shares  which  formed 
the  subject-matter  of  the  action),  and  also  all  his 
other  the  personal  estate  upon  similar  trusts. 
There  was  an  averment  that  the  said  conveyance 
and  transfer  of  the  railway  shares  to  the 
plaintiff  was  not  a  sale,  but  was  a  voluntary 
gift.  Then  there  was  a  general  averment  as 
to  the  fulfilment  of  all  conditions  necessary  to 
entitle  him  to  registration,' and  the  breach  alleged 
was  that  the  defendants  would  not  permit  the 
plaintiff's  name  to  be  registered.  The  plaintiff 
claimed  a  writ  of  mandamus  commanding  the 
defendants  to  enter  and  register  in  the  register  of 
shareholders  of  the  said  defendants  according  to 
the  statute  (which  was  then  the  Companies 
Clauses  Act),  the  name  of  the  plaintiff  as  the 
person  entitled  to,  and  the  holder  and  proprietor 
of  the  shares  in  the  North-Eastern  BaUway  Com- 

Sany  nnder  the  transfer.  Then  by  the  plea  the 
eed  was  set  out  as  stated.  It  comprised  con- 
siderable landed  estates  and  shares  in  many 
other  companies,  as  well  as  in  the  North-Eastem 
Railwav  Company,  and  no  doubt  it  has  since  been 
decided  that  a  deed  in  that  form  does  not  comply 
with  the  requirements  of  sect.  14;  but  that 
is  not  the  point  which  appears  to  me  to  have  been 
raised  and  decided  in  that  action.  The  aver- 
ment in  the  plea  was  that  the  plaintiff  did 
not  at  an^  time  before  the  commencement 
of  the  suit  deliver  the  said  indenture,  or 
an^  other  transfer,  of  the  said  shares  by  the 
said  Edward  Archer  to  the  plaintiff  to  the 
secretary  of  the  defendants  to  be  kept  by  him, 
though  requested  so  to  do,  and  that  they  were 
always  willing  to  register  on  such  transfer  beinf( 
delivered  to  their  secretary  t,o  be  kept  by  him. 
Lord  Campbell,  in  delivering  judgment  says : 
"  The  question  for  our  decision  was,  whether  the 
plaintiff  was  entitled  to  have  his  name  entered  on 
the  register  as  a  shareholders  aperson  'jentitled 
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under  sach  transmission,'  referred  to  in  the  18th 
aection  of  the  Companies  Claases  Consolidation 
Act,  the  company  insisting  that  the  present  case 
fell  within  the  14th  and  15i;h  sections  of  the  Act 
of  Parliament,  and  requiring  that  a  deed  of  trans- 
fer shoald  be  left  with  their  secretary,  to  be  kept, 
under  the  provisions  of  the  15th  section."    Then 
he  says  :  "  We  are  of  opinion,  that  the  company 
are  right  in  the  view  wnich  they  have  taken  of 
this  transaction,"  and  his  Lordship  concludes, 
after  examining  the  sections  of  the  Act,  in  these 
words :  "  We  are  satisfied  that  the  Legislature 
intended  that  every  transfer  should  be  by  deed,  to 
be  left  with  the  company,  which  the  new  taker 
was    to    execute     to     testify    conclusively    his 
acceptance  of  the  shares  and  his  taking  upon 
himself  the  liabilities  of  a  shareholder."    Some 
reliance  was  placed  on  sect.  17,  which  was  con- 
sidered to  show  that  a  transfer  might  immediately 
on  execution  be  effectual  as  between  transferor 
and  transferee,  though  not  between  either  and  the 
company.    I  do  not  think  that  is  the  correct  view 
of  the  section.    I  think  that  sect.  17  merely  pro- 
Tides  that  a  transfer  executed  while  the  transfer 
books  are  closed  shall,  if  and  when  dulv  delivered 
to  the  company  in  accordance  with  the  Act,  be  con- 
sidered as  made  subsequent  to  the  ordinary  general 
meeting  as  between  the  company  and  the  party 
claiming  under  the  transfer,  though  as  between 
the  parties  it  might,  if  and  when  so  delivered,  take 
effect  from  an  earlier  date.    It  does  not,  however, 
as  I  think,  recognise  that  even  as  between  traus- 
feror  and  transferee  the  effect  of  a  transfer  is  to 
pass  the  legal  title,  whatever  its  effect  may  be 
otherwise,  unless  and  until  it   is    delivered  in 
accordance  with  sect.  15.    This  view  appears  to 
me  to  derive  support  from  what  is  laid  down  in 
the  case  of  the  Soeiete  QeneraXe  v.  Walker.    In 
that  case  the  governing  Act  was  not  as  here  the 
Companies  Clauses  Act  1845,  but  the  Companies 
Act  of  1862,  sect.  25  of  which  provides  that  the 
shares  in  a  company  under  that  Act   shall  be 
capable    of    being  transferred    in    the    manner 
ordered  by  the  regulations  of  the  company.    The 
particular     regulations     provided      that      the 
shares     should    be     transferable    only     by     a 
deed  executed  by  the  transferor  and  transferee, 
and  duly  entered  in  the  register  of  transfers,  and 
Ijord  Selbome,  speaking  of  a  transfer  which  ha 
thought  was  not  in  that  case  proved  to  have  been 
completely  executed,  says  :  "  It  could  not,'  under 
the  26th  Article  of  Association  of  the  Tramways 
Company,  confer  while  unregistered  a  legal  title 
to  the  shares  themselves."   Imder  the  Companies 
Clauses  Act  1845  delivery  to  the  company  is,  as  I 
think,  just  as  essential  to  the  legal  efBcacy  of  a 
transfer  as  in  the  case  before  the  House  of  Lords 
registration  was  under  the  regulations  to  which 
Iiord  Selborne  refers.     In  that  case  his  Lordship 
laid  down  that,  undei*  those  regulations,  an  un- 
T^;i8tered  transfer  was  incapable  of  conferring  a 
l^al  title  to  the  shares,  and  where  the  regolationa 
contained  in  the  Companies  Clauses  Act  1845  pre- 
Tail,  I  am  of  opinion  that  a  transfer  not  delivered 
to  the  company  is  equally  inefficacious.    In  the 
present  case  the  transfer  was  originally  sent  to 
the  company  in  Aug.  1868,  but  it  was  returned  by 
the  secretary  mainly  because  it  was  improperly 
stamped,  bnt  also  because  the  year  of  execution 
was  not  inserted,  and  because  it  was  not  accom> 
paoied  by  the  coupons  in  respect  of  such  stock,  or 
oj  the  registration  fee.    Sect.  14  provides  that 


the  deed  of  transfer  shall  be  duly  stamped,  and 
as  the  requirements  of  the  section  in  this  respect 
were  not  complied  with  the  secretarr  was,  in  my 
opinion,  clearly  entitled  to  return  tnat  transfer. 
Such  return,  whether  right  or  wrong,  in  the 
first  instance  was  acquiesced  in  by  the  transferor^ 
who  on  the  11th  Aug.  1868  caused  the  proper 
stamp  to  be  affixed.  He  appears,  however,  to- 
have  retained  the  transfer  in  nis  possession  until 
the  29th  Feb.  1872,  when  it  was  again  delivered  by 
him  to  the  company,  the  reason  given  by  the 
transferor  for  delay  being  that  it  had  been  in- 
contemplation  to  alter  the  transfer  by  adding  to- 
the  amount  of  stock  to  be  transferred.  Even 
then  the  coupons  were  not  sent  to  the  company. 
It  appears  to  me  that  until  the  29th  Feb.  1872' 
at  the  earliest  the  transfer  was  not  delivered  to- 
the  company  within  the  meaning  of  sect.  15,  and 
was  not  effectual  to  vest  legally  in  Howell  Morgan^ 
the  transferee,  the  stock  purported  to  be  thereby 
transferred.  It  follows  that  the  question  whether 
the  stock  was  on  the  80th  Nov.  1869  legally 
vested  in  Howel  Morgan  must  be  answered  in 
the  negative. 

Solicitors :  Gregory,  Moteeliffes,  and  Co. ; 
Morgan,  Son,  and  Upjohn ;  Grouch,  Spencer,  and 
Edvwtd*  ;  Clarke,  Woodcock,  and  B^land. 


Tue$day,  June  7. 

(Before  Stisung,  J.) 

Wau^aszt  LocAi.  BoABD  V.  6&ACET  (a.) 

Pttblie  nuiaanee — Action  to  restrain — Action  htf 
local  hoard  in  its  own  name — Absenceof  Attorney'- 
General— Public  Health  Act  1875  (38  ^  39  Viet, 
c.  55), ».  107. 

A  local  hoard  hrought  an  action  in  its  own  natne  to 
restrain  the  eommiasion  of  a  puhlic  nuisance  loith' 
in  its  district.  The  local  hoard  had  sustained  no- 
damage  hy  the  nuisance.  Upon  a  motion  for  an 
injunction : 

Held,  that  the  Local  Board  eould  not  hring  the 
action  in  their  own  name,  hut  ought  to  have 
applied  to  the  Attorney-General  for  his  sanction^ 
and,  if  it  were  given,  proceeded  hy  an  action  in 
the  way  of  an  information  by  him. 

This  was  an  action  by  the  plaintiffs,  the  local 
authority  for  the  district  of  Wallasey,  for  an  in- 
junction to  restrain  the  defendant  from  depositing^ 
filth,  dust,  rubbish,  refuse,  and  night  soil,  and 
other  noxious  and  offensive  matter  on  any  land  or 
place  within  the  plaintiff's  district,  and  from  con- 
TCTing  any  filth,  dust,  rubbish,  refuse,  and  night 
soil  along  any  street  within  the  plaintiff's  district 
in  such  a  manner  as  to  allow  any  portion  of  the 
same,  or  any  offensive  odour  therefrom  to  escape 
from  the  cart,  carriage,  or  other  means  whereby 
the  same  were  conveyed ;  and  for  other  ancillaiy 
relief. 

The  defendant  had  entered  into  a  contract  with 
the  corporation  of  Birkenhead  to  empty  and  re- 
move the  contents  of  ashpits,  &c.,  in  that  borough. 
He  owned  a  farm  within  the  district  of  the  plain- 
tiff board,  and  ho  brought  the  refuse  and  filth 
from  Birkenhead,  and  put  it  upon  the  land  on  his 
farm,  so  as  to  cause,  as  it  was  alleged,  an  offensive 
smell  to  arise,  and  create  a  nuisance  to  the  in- 
habitants of  the  Wallasey  district.     He  also,  it 

(a)  Bepoited  bj  A.  J.  H^ll,  Eaq.,  Barrister-at-Lftw. 
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was  stated,  carted  the  refase  alonff  the  public 
roads  in  open  carts,  whereby  a  farther  nnisance 
was  occasioned.  The  plaintiffs  now  moved  for  an 
injunction  in  the  terms  of  the  writ  until  the  trial 
of  the  action,  or  further  order. 

Oraham  HastingM,  Q.C.  and  Bardsivell  for  the 
motion.  IBuckley,  Q.C.  for  the  defendant,  inti- 
mated that  he  intended  to  make  the  objection 
that  the  action  was  not  properly  couHtituted,  in- 
asmuch as  the  object  of  it  was  to  restrain  a  public 
nnisance,  and  the  sanction  of  the  Attorney- 
General  had  not  been  obtained.]  It  is  not  neces- 
sary to  get  the  consent  of  the  Attorney-General 
to  an  action  of  this  kind,  and  make  him  a  party  to 
the  action  : 

Nnntaton  Local  Board  v.  General  Sevxige  Company, 

L.  Bep.  20  £q.  127. 
The  nuisance  interferes  with  the  comfort  of  the 
persons  living  in  the  district  of  the  plaintiff  board, 
and  is  injarions  to  health,  and  ought  to  be  re- 
strained. It  is  one  of  those  in  respect  of  which 
the  local  board  could  take  summary  proceedings 
under  sect.  91  of  the  Public  Health  Act  1875  : 
Bishop  Auckland  Local  Board  y.  Bithop  Auckland 

Iron  Company,  48  L.  T.  Bep.  N.  S.  223 ;  10  Q.  B. 

Div.  138. 
They  have  thought  it  better  to  proceed  under 
sect.  107,  which  enables  them  to  bring  the  action 
in  their  own  name. 

Buckley,  Q.C.  and  F.  SmiiJi,  for  the  defendant. — 
It  is  not  pretended  that  the  Local  Board  have  sus- 
tained any  damage  in  this  case,  and  the  nuisance 
is  a  public  nuisance,  and  any  action  to  restrain 
it  must  be  by  the  Attorney-General  on  behalf 
of  the  public  : 

Vutry  ofBermondtm  r.  Brawn,  18  L.  T.  Bep.  N.  S. 
574;  L.  Bep.  1  Eq.  204. 
Kuneaton  Local  Board  v.  Oeneral  Sewage  Company 
was  a  different  case.  That  was  a  case  of  contract. 
Sect.  107  of  the  Public  Health  Act  1876  (a)  was 
not  meant  to  transfer  the  powers  of  the  Attorney- 
Greneral  in  these  cases  to-  the  Local  Board. 

Qraham  Haitingt,  Q.C.  replied. 

Stirling,  J. — This  is  a  motion  by  a  local  board, 
purporting  to  act  under  the  powers  of  the  Public 
Health  Act  1875,  to  restrain  an  alleged  nuisance. 
It  is  not  disputed  that  the  local  board  has  sus- 
tained no  damage  by  the  nuisance,  and  the  objec- 
tion has  been  taken  that  the  action  has  been 
wrongly  framed,  and  that  it  should  have  been 
brought  in  the  name  of  the  Attorney-General  on 
behalf  of  the  public.  On  the  other  hand,  it  is 
said  that  sect.  107  of  the  Public  Health  Act  1875 
enables  the  board  to  bring  the  action  in  their  own 
names.  [His  Lordship  read  the  section,  and  con- 
tinued] : — Now  the  particular  nuisance  which  it 
is  sought  to  abate  in  this  case,  is  one  of  those 
mentioned  in  sect.  91,  sub-sect.  4  of  the  Act,  and 
I  assume  that  it  is  the  opinion  of  the  Local  Board 
that  any  summary  proceedings,  which  they  can 
take  in  their  own  name,  would  afford  inadequate 

(o)  38  *  39  Viot.  o.  55,  a.  107 :— Any  local  anthorily 
may,  if  in  their  opinion  amnmary  proceedintfB  wonld 
afford  an  inadequate  remedy,  oaTue  any  proceedinn  to 
be  taken  against  any  person  in  any  Bttperior  oonrt  of  law 
or  equity  to  enforce  the  abatement  or  piohibition  of  any 
nnisance  under  tiiis  Act,  or  for  the  recovery  of  any 
penalties  from  or  for  the  punishment  of  any  persona 
offendinj;  against  the  provisions  of  this  Act  relating  to 
nuisances  ;  and  may  order  the  expenses  of  and  incident 
to  all  such  prooeedmgs  to  be  paid  out  of  the  fnnd  or  rate 
applicable  by  them  to  the  general  purpoaea  of  thia  Act. 


remedy.    The  power  given  by  the  Act  is  to  cause 
any  proceedings  to  be  taken  in  any  superior  court 
of  law  or  equity  to  abate  the  nuisance ;  that  is, 
they  can  take  such  proceedings  ns  are  known  to 
the  law  to  obtain  the  abatement  or  prohibition  of 
the  nuisance.    Is  this,  then,  a  proceeding  known 
to  the  law  P    No,  because  it  is  well  settled  that  no 
one  can  sue  in  respect  of  a  public  nnisance,  but 
the  Attomey-G^eneral,  or  a  person  who  has  sus- 
tained special  damage  by  reason  of  it.    This  is 
not  a  case  that  falls  within  the  class  of  special 
damage,  therefore  this  is  not  a  proceeding  whicll 
the  Local  Board  can  take  in  their  own  name. 
They  may  go  to  the  Attorney-General,  and  if  he 
thinks  fit  to  sanction  it  they  can  proceed   by 
action  in  the  way  of  an  information  to  obtain  the 
desired  relief.    If  he  does  not  sanction  that  form 
of  proceeding,  then  they  must  take  some  other 
proceeding  to  abate  the  nuisance,  which  must  be 
one  known  to  the  law.    That  is  how  the  matter 
strikes  me,  irrespectively  of  the  authorities.  There 
are  two  authorities.    In  one  case,  Vettry  of  Ber- 
mondsey  v.  Broton,  the  vestry,  who  were  authorised 
by  Act  of  Parliament  to  indict  any  person  stopping 
a  right  of  way  within  the  parish,  and  to  take  sncn 
other  proceedings  for  the  opening  thereof  as  to 
them  should  seem  expedient,  filed  a  bill  in  their 
own  name  to  obtain  the  removal  of  an  arch  bnilb 
over  a  public  way  within  the  parish.    The  objec- 
tion was  raised  that  the  Attorney-General  ought 
to  have  been  before  the  court,  and  it  was  sought 
to  get  over  that  by  reference  to  the  local  Acts  re- 
lating to  the  matter,  which  empowered  the  local 
authority  to  take  such  proceedings  for  the  open- 
ing of  any  landing  places  or  rights  of  way  as 
should  appear  expedient,  but  Lord  Bomilly  said : 
— "  I  thought  at  the  time,  and  further  examina- 
tion of  the  Acts  of  Parliament  tends  to  confirm 
that  view,  that  it  was  not  intended  by  those  Acta, 
or  by  any  clauses  to  be  found  in  them,  to  delegate 
to  the  commissioners  named  in  the  first  Act,  or  to 
the  vestry,  who  have  now  delegated  to  them  the 
powers    conferred    on    the    commissioners,    any 
powers  or  authorities  previously  vested  in  the 
Attorney-General ;  and  that,  accordingly,  if  the 
yestiy  indict  any  one  under  that  Act,  they  must 
proceed  in  the  name  of  the  Queen  before  a  grand 
]urv,  who  must  find  a  bill  before  it  can  be  tried  ; 
and.  if  they  apply  to  the  Court  of  Chancery,  it 
mast  t>e  with  tne  name  of  the  Attorney-General 
as  plaintiff  in  an  information."    That  appears  to 
be  applicable  to  the  present  case.    It  aoes  not 
follow    from    sect.  107  that,  because  the  local 
authorities  are  empowered  to  enforce  the  remedies 
mentioned  in  that  section,  that  it  was  intended 
to  dele^te  to  them  any  of  the  powers  before 
vested  in  the  Attorney-General ;  out  when  it  is 
necessary  to  proceed  otherwise  than  in  a  sum- 
mary manner,  they  should  at  once  apply  to  the 
Attomey-Greneral,  who  would  lend  his  name  where 
it  should  appear  to  him  proper  to  do  so.    The 
other  c<ise  is  Nuneaton  Loeai  Board  v.  General 
Sewage  Company.    That  was  a  case  of  contiact, 
and  of  interference  with  the  property  of  the  plain- 
tiffs.   The  board  had  entered  into  an  agreement 
with  the  defendant  company,  in  pursuance  of 
which  they  afterwards  granted  them  a  lease  of 
the  sewage  works  of  the  town  and  a  plot  of  land, 
and  the  company  covenanted  daring  the  term  to 
keep  the  outfall  of  the  works,  with  the  engines, 
pumps,  and  apparatus  in  proper  working  order, 
so  as  to  admit  of  the  free  flow  of  sewage  through 
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the  sewera  cominanicating  vrith  the  works,  and 
so  that  they  might  not  at  any  time  be  stopped. 
The  board  alleged  that  the  company's  works  were 
insnflBcient,  and  that  they  were  only  pumping  a 
portion  of  the  sswage  ont  of  the  sewers,  and  were 
damming  up  or  heading  back  the  residae  in  the 
Bewem,  so  as  to  be  a  nnisance  to  the  inhabitants 
of  the  town,  and  they  asked  for  an  injunction  to 
restrain  this.  In  that  case  the  Vice-Chancellor 
held  that  the  local  board  had  shown  a  case  for 
relief.  As  to  that  I  have  no  doubt,  but  the  case 
i  at  first  argued  on  demurrer,  and  one  ground 
that  the  Attomey-Greneral  should  have  been 
a  party,  and  Vestry  of  Bermondsey  v.  Brown  was 
nited ;  but  the  Yice-Chancellor  expressly  left  that 
point  open,  and  said  that  upon  the  allegations  in 
that  case  the  plaintiffs  were  entitled  to  sustain 
a  rait  in  that  court.  Sending  the  sewage  back 
into  the  drains  of  the  local  board  appears  to  me 
to  be  damage,  and  so  it  would  hare  been  right  to 
grant  the  injunction. 

Metkold  (atntctM  eurtce.) — I  was  counsel  in  that 
ease,  and  it  may  be  of  assistance  to  your  Ijord- 
sbip  to  know  that  before  applying  for  the  injunc- 
tion the  leave  of  the  Attorney-General  was  ob- 
tained. 

Stirling,  J. — ^That  being_  the  state  of  the  ant  ho- 
rities,  I  think  that  the  objection  is  well  founded, 
and  that  the  motion  must  stand  over  for  the 
parties  to  consider  what  course  they  will  adopt. 

Solicitors  for  the  plaintiffs,  Jaque*  and  Co., 
agents  for  Layton  and  Sled,  Liverpool. 

Solicitors  for  the  defendant,  Wynne,  Holme, 
and  Wynne,  agents  for  Bimpton  and  North,  Liver- 
pool. 


Wedneeday,  Jvme  22. 

(Before  Stiklihg,  J.) 

Lancasikr  v.  Allsup.  (a) 

Partnership — Death  of  partner — Provieion  that 
executors  shall  stand  in  hi*  plae^—IUghte  and 
ohligations  of  executors  and  surviving  partners. 

Partnership  articles  provided  that  the  partnership 
should  lattfor  a  term  of  fifteen  years,  and  that 
in  ease  any  of  the  partner*  thouid  die  during  the 
eoniinuance  of  the  paHnershvp,  hit  executor*  or 
administrators  should  tueeeed  to  hi*  share,  a/nd 
he  and  become  partner*  in  hit  place,  and  in 
respect  of  his  share. 
Held,  that  tJie  court  would  not,  on  the  death  of  a 
partner  force  the  eseeeuior*  to  become  partner* 
against  their  wiU;  and,  if  they  dedineato  come 
in,  the  partnership  mutt  be  treated  a*  dissolved 
a*  from  the  death  of  the  deceased  partner,  and 
wound  vp  on  that  footing  ;  but  the  judgment  mutt 
contain  a  provinon,  at  in  Downs  v.  Collins  (6 
Ha.  418)  reterving  to  tiie  turvimng  parinert  tne 
right,  to  prosecute  against  the  estate  of  the  de- 
eeaeed  any  remedy  which  they  might   have   in 
reaped  of  any  aMeged  breach  of  the   covenant 
contained  in  the  artidet. 
This  was  afi  action  by  the  legal  personal  repre- 
sentatives of   Thomas    Lancaster,  deceased,   to 
have  the  affairs  of  a  partnership,  in  which  T. 
Lancaster  had  been  a  partner  in  his  lifetime, 
woand  up,  or  otherwise  to  have  a  dissolution  of 
such  partnership. 

(«)  BqmKd  by  A.  J.  BALt,  Kiq.,  BtiTlit«r«t-L>w. 


By  articles  of  partnership,  dated  the  16th  Aug 
1862,  made  between  D.  W.  Allsup,  John  Allsup 
Thomas  Lancaster,  and  John  Lancaster,  it  was 
provided  that  the  parties  should  become  and  be 
partners,  and  that  the  partnership  should  con- 
tinue for  the  term  of  fifteen  years  from  the  Slat 
March  1882.  The  capital  of  the  partnership  was 
to  be  17,0001.,  and  the  shave  to  be  bronght  m  by 
T.  Lancaster  was  to  be  60002.  (which  was  to  be 
paid  by  him  immediately  after  the  commencement 
of  the  partnership),  and  the  capital  brought  in 
by  each  partner  was  not  to  be  reduced  without 
the  consent  of  all  the  partners  for  the  time  being. 
The  articles  also  contained  provisions  as  to  what 
was  to  be  done  with  the  partnership  business  at 
the  expiration  of  the  fifteen  years,  and  also  if  one 
partner  should  retire  with  the  consent  of  the 
others.     Article  25  was  as  follows : 

In  oaae  any  of  the  partners  ekall  die  dnzin^  the  oon- 
tinnanoe  of  tme  partnership,  the  exeontora  or  adminis- 
tratora  of  the  deceased  partner  shall  snooeed  to  the 
share  of  the  deceased  partner  in  the  partnership  busi- 
ness estate  and  efFeots,  and  shall  be  ana  become  partners 
or  a  partner  in  the  partnership  concern  in  the  place 
and  in  respect  of  the  share  and  interest  of  the  deosaaed 
partner  therein,  and  be  entitled  thereto  on  the  same 
terms  and  conditions,  and  with,  nnder,  and  anbject  to  the 
same  advantages,  provisions,  regrnlations,  and  agree- 
ments as  the  parbier  so  dying  wonld  have  been  entitled 
to  had  he  been  living  and  remained  a  partner  in  respect 
thereof  or  aa  near  thereto  aa  cironmstances  will  aamit 
of ;  excepting,  nevertheless,  that  the  executors  or  ad- 
ministrators who,  nnder  this  provision,  ahidl  anooeed  to 
the  share  or  interest  of  a  deceased  partner,  shall  not 
receive  anything  in  the  nature  of  wages,  nor  be  at 
liberty  to  intermeddle  or  interfere  in  the  conduct  and 
management  of  the  partnership  concern  otherwise  than 
by  inspecting  the  Dooka  of  account,  vouohera,  and 
evidence  belonging  to  the  partnership,  and  examining 
into  the  state  of  the  businesa  for  their,  hia,  or  her  own 
information  and  satisfaction,  or  by  assisting  in  making 
up  and  setting  the  yearly  general  accounts  in  manner 
herein  directed,  unless  the  said  executors  or  adminis- 
trators shall  be  required  to  take  an  active  part  in  the 
conduct  and  management  of  the  businesa  by  the  aur- 
viving  or  other  partners  or  partner,  or  unless  all  the 
present  partners  shall  have  respectively  died. 

Thomas  Lancaster  died  on  the  6th  Jan.  1886, 
having  by  his  will,  dated  the  12th  Oct.  1883, 
appointed  the  plaintiffs  and  two  other  persons 
executors  and  executrixes,  of  whom  the  plaintiffs 
alone  proved  the  will.  This  action  was  com- 
menced on  the  23rd  April  1887.  The  defendants 
were  the  sorviving  partners. 

Oraham  Hattings,  Q.C.  and  Ingle  Joyce  for  the 
plaintiffs. — The  death  of  Thomas  Lancaster  caused 
the  dissolution  of  the  partnership,  and  if  his  ex- 
ecutors do  not  choose  to  come  in  and  carry  it  on, 
it  should  be  wound  up  as  from  that  date. 

Kerihavi  v.  Matthews,  2  Buss.  62 ; 

Dovnu  V.  ColUm,  6  Ha.  418. 

Death  dissolves  a  partnership,  not  only  as  regards 
the  deceased,  but  as  regards  all  the  partners : 

1  Undley  on  Partnership,  4th  edit.,  p.  231 ; 
BeU  V.  Nevin,  TV.  N.  1866,  331. 

Although  nnder  the  clause  in  these  articles  the 
surviving  partners  might  be  obliged  to  take  the 
executors  into  partnership  if  tney  wished  to 
come,  yet  they  cannot  be  made  to  come  in  against 
their  will : 

2  Undley  on  Partnership,  4th  edit.,  p.  851 ; 
Madgurici  v.  Wimble,  6  Beav.  405. 

Bobinson,  Q.C.  and  C.  Peile  for  the  defendants. 
—We  accept  the  statement  of  the  law  as  put  in 
2  Lindley  on  Fartnership,  p.  861,  but  it  is  there 
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-said  that  a  proTision  of  this  kind  must  depend 
on  its  word^,  and  Madgvoick  v.  Wimble  was  de- 
cided upon  the  terms  of  the  deed  in  that  case. 
In  this  case  the  words  of  the  clanse  amount  to  an 
absolute  covenant  by  each  partner  that  the 
partnership  shall  continue  for  fifteen  years,  and 
that  if  any  partner  dies  his  representatives  shall 
stand  in  his  place.  If  the  representatives  of 
Thomas  Lancaster  do  not  do  this,  there  will  be  a 
"breach  of  the  covenant  which  he  made,  by  which 
we  shall  be  damnified. 

Sttbling,  J. — The  question  which  arises  here  is 
one  as  to  the  effect  of  certain  articles  of  partner- 
ship entered  into  between  Thomas  Lancaster,  the 
plamtiffs  testator,  and  the  defendants  in  1882. 
[His  Lordship  then  stated  theeffect  of  the  articles, 
«nd  read  article  25  above  set  out,  and  continued :] 
In  language  that  clause  is  very  strong,  but  as  a 
question  may  in  the  future  arise  upon  it,  I  shall 
say  no  more  about  it  than  is  necessary  for  the 
■determination  of  this  question.  The  defendants 
say  that  the  clause  amounted  to  a  covenant  by 
Thomas  Lancaster  that  the  partnership  was  to 
last  for  the  fnll  term  of  fifteen  years,  and  that 
in  the  event  of  his  death  before  that  time  his 
«zecutors  were  to  become  partners  in  his  place. 
Por  the  purpose  of  my  decision  I  will  assume 
that  that  is  so.  Then  the  question  is,  is  that  a 
contract  which  the  court  will  enforce  against  the 
«zecatorsP  Apart  from  the  ordinary  rule  iiiat 
the  court  will  not  decree  specific  performance  of 
9,  contract  to  enter  into  a  partnersnip,  it  appears 
to  me  that  it  is  not.  If  the  executors  ]oin  in 
this  partnership  they  will  make  themselves  per- 
sonally liable  for  the  partnership  debts,  and  the 
court  will  not  compel  them  to  do  that  against 
their  will.  I  do  not  see  that  the  case  is  different 
essentially  from  the  case  of  a  contract  by 
partners  that  a  specified  individual,  A.  B.,  shall 
Decome  a  partner  after  the  death  of  one  of  them. 
He  would  not  in  such  a  case,  be  compelled  to  take 
«ny  obligation  upon  him  against  bis  will.  It  is 
true  that  here  tae  persons  to  come  in  are  not 
individually  named,  bat  are  described  as  the 
legal  personal  representatives  of  the  deceased 
partner ;  bat  it  cannot  be  that  the  persons  who 
happen  to  have  become  the  legal  personal  repre- 
sentatives of  a  partner  can,  nnaer  this  clause, 
be  liable  to  be  compelled  by  the  court  to  take 
obligations  upon  them  by  entering  into  the  part- 
nersnip in  their  individual  capacity,  which  would 
entail  personal  liability  for  the  partnership  debts. 
I  do  not  think,  therefore,  that  this  is  a  case  in 
which,  quite  apart  from  all  other  rules,  the  court 
would  force  executors  to  become  partners  in  such 
a  concern  as  this.  This  is  in  accordance  with  the 
rulings  of  Lord  Eldon  and  Wigram,  V.C.  in  the 
two  cases  which  have  been  cited.  In  Kenihaw  v. 
Matthetot,  Lord  Eldon  said:  "The  stipulation 
may  be,  that  the  appointee  or  executor  of  the 
deceased  partner  is  to  be  a  partner,  only  if  he 
does  this  or  that  particular  thing.  If  the  executor 
or  appointee  refuses  to  comply  with  the  proviso, 
the  wnole  concern  must  be  wound  no.  But  the 
dissolution  which  takes  place  is  not  a  dissolution 
wrought  by  the  exclusion  of  the  executor  or  ap- 
pointee ;  for  he  never  becomes  a  partner."  Then 
in  Downs  v.  CoUins,  Wigram,  V.C.  said,  at 
p.  438 :  "  Assuming  that  I  cannot  compel  the 
executors  (which,  of  course,  I  cannot)  to  become 
partners  personally — ^if  I  cannot  give  Mr.  ColUna 
that  species  of  benefit  contemplated  by  the  con- 


tract entered  into  with  the  testator — ^the  estate  of 
the  testator  may  be  liable  to  an  action."  That  is 
a  clear  expression  of  opinion  by  him  that  he 
could  not,  under  circumstances  similar  to  those 
in  this  case,  compel  executors  to  become  partners 
personally.  It  seems  to  me  clear  that  unless  it 
can  be  made  out  that  the  executors  have  bound 
themselves  personally  to  become  partners  and 
continue  in  the  partnership,  the  defendant's  con- 
tention must  fau.  If  I  am  right  in  holding  that 
the  executors  cannot  be  compelled  to  become 
partners,  they  must  have  time  to  look  into  the 
afiairs  of  the  partnership,  and  decide  whether 
tiaej  will  come  in  or  not.  [His  Lordship  then, 
considered  the  correspondence  on  this  branch  of 
the  subject,  and  continued :]  Having  regard  to 
this  correspondence,  it  appears  to  me  that  the 
executors  have  not  bound  tnemselves  to  come  in. 
Then  what  is  the  consequence  of  that  ?  That 
appears  to  me  to  be  settled  by  Kenhaw  v. 
Matthewt  and  Doumt  v.  GoUina.  FoUowiao; 
therefore,  the  principle  of  those  cases,  I  decide 
that  the  death  of  Tnomas  Lancaster  created  a 
dissolution  of  the  nartnership,  and  that  it  most 
be  wound  up  on  tliat  footing.  It  may  be  that 
the  defendants  may  have  a  remedy  against  the 
estate  of  the  testator  for  the  breach  of  the  cove- 
nant by  him  contained  in  the  25th  article,  which 
they  say  has  been  committed.  As  to  that  I  say 
nothing  now,  but  I  must  leave  them  to  their 
remedy,  if  any.  The  judgment  will  contain  a 
provision,  as  in  Downi  v.  Collins,  reserving  to 
them  their  right  to  prosecute  any  claim  which 
they  may  have  in  respect  of  any  alleged  breach 
of  contract.  Except  for  that  there  will  be  the 
usual  partaership  judgment,  the  assets  to  be 
realised  in  chambers. 

Solicitors  for  all  parties,  Gregory,  Bowdiffen, 
and  Co.,  agents  for  Houghton,  Myret,  and  Beveley, 
Preston. 


May  21  and  23. 

(Before  Kekewich,  J.) 

Wood  v.  Atlward.  (a) 

Specific  perfomanee — Agreement  for  lease — (7am- 
meneement  of  term — Mefmorandum — Statttte  of 
Frauds. 

A  lessee  (B.)  wrote  to  his  lancUord's  agents  ashing 

for  an  extension  of  his  term  for  twenty -one  year* 

from  the  termination  of  his  present  lease,  and 

offering  a  premium.      The  landlord  vrrote  his 

agents  declining  D.'s  offer,  hut  adding,  "  As  the 

lease  wiU  not  run  out  for  the  next  two  years,  I 

think  there  is  plenty  of  time  to  think  over  the 

matter.    However,  if  Mr.  D.  is  very  urgetU,  I  wiU 

consent  to  grant  him,  a  lease  for  tioenty-one  year* 

at  501.  a  year  and  a  premium  of  1001."     Thi* 

letter  was  communicated  to  P.,  who  accepted  the 

offer. 

Held,  that  the  landlords  letter  was  a  new  offer,  not 

stating  any  date  for  the  commencement  of  the  new 

lease,    ani    that,    consequently,    there    loas    no 

sufficient  memorandum  of  agreement  within  the 

Statute  of  Frauds. 

At  the  date  of  the  alleged  agreement  contained 

in  the  l,etters  hereinafter  set  forth  Charles  Donges 

was  entitled  to  certain  premises.  No.  11,  Sonth- 

gate-road,  Wood  Green,  for  the  residue  of  a  term 

(s)  Beported  by  F.  GK>al>o,  Ba(]..B«iiiMer«VI«w. 
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of  twent^r-one  years  from  the  25th  July  1865, 
the  defendant  being  the  owner  of  the  reversion. 
Messrs.  Wagstaff  and  Warman  were  the  agents 
of  the  defendant  in  regard  to  the  property.  On 
the  20th  Nov.  1882  Donges  wrote  to  Wagstaft 
and  "Warman  as  .follows  : 

Gentlemen, — ^As  the  lease  by  wMch  I  hold  thepre- 
nneeB,  No.  11,  Southgfate-rofid  (High-street),  Wood 
Gieen,  is  approaching  ita  termination,  I  should  like  to 
know  if  yon  can  irrant  me  an  extension  of  the  term,  and 
I  hereby  make  yon  an  offer  of  a  preminm  of  501.  for  anch 
an  extension,  for,  say,  twenty-one  years  from  the  termi- 
nation of  my  present  lease,  at  the  same  rental  of  401. 
per  annum ;  all  the  other  ooTenants  to  remain  in  foroe 
as  heretofore.    (Signed)    Chables  Donoxs. 

On  the  same  day  Wagstaff  and  Warman  sent  to 
the  defendant  a  letter,  as  follows  : 

Not.  20, 1882.  Bear  Sir, — On  the  other  side  we  send 
yoa  copy  offer  made  by  Mr.  Dongee.  We  think  he 
wotdd  increase  the  amoont  offered  if  you  will  state  a 
definite  sum  that  you  are  incUned  to  accept.  Perhaps 
yon  will  kindly  let  ua  know  what  amount  you  require, 
and  we  will  do  oar  beat  to  obtain  it.  (Signed)  Waqbtatv 
and  Warman. 

On  the  22nd  Not.  1882  the  defendant  wrote  to 
Wagstaff  and  Warman  as  follows : 

Dear  Sirs, — In  reply  to  your  and  Mr.  Donge's  letter, 
I  beer  to  inform  you  that  I  cannot  accept  his  offer.  As 
the  lease  will  not  mn  out  for  the  next  two  years,  I 
think  there  is  plenty  of  time  to  think  over  the  matter. 
Howerer,  if  Mr.  Donges  is  very  urgent  I  will  consent  to 
giant  him  a  lease  for  twenty  .one  years  at  SCI.  a  year 
and  a  premium  of  lOOi.    (Signed)    F.  Atlwabd. 

Wagstaff  and  Warman  accordingly  wrote  to 
Donges  as  follows : 

Not.  23,  1882.  Dear  Sir,— The  landlord  has  written 
to  say  that  he  will  consent  to  grant  yoa  a  lease  for 
twenty -one  years  at  SOI.  per  annum  and  a  premium  of 
low.  Kindly  let  us  know  if  you  accept  these  terms. 
(Signed)    Waobtatf  and  Wabkan. 

Donges  replied  to  Wagstaff  and  Warman  as 
follows : 

27th  Not.  1882.  Dear  Sirs, — In  reply  to  your  letter  of 
the  23rd,  offering  me  on  behalf  of  the  landlord  of  my 
premises,  Mr.  ATiward,  a  renewal  of  my  lease  for  twenty- 
one  years  at  the  expiration  of  the  present  unexpired 
term  at  501.  rent  and  1002.  premium,  I  beg  to  say  I 
accept  these  terms.    (Signed)    Chables  Donqes. 

By  indentnre  dated  the  3rd  March  1883 
Donges  assigned  his  lease  and  the  benefit  of  his 
agreement  to  Joseph  Gibbons,  who  on  the  same 
day  mortgaged  the  same  to  Messrs.  Podger  and 
Perry.  On  the  15th  June  1883  Podger  and 
Perry,  in  exercise  of  their  power  of  sale,  sold  the 
premises  snd  the  benefit  of  the  agreement  to  the 
plaintiff,  who  on  the  24th  July  1886  brought  this 
action  against  the  defendant  for  specific  per- 
formance of  the  agreement,  as  contained  in  the 
letters  above  stated.  One  of  the  defences  taken 
by  the  defendant,  being  that  on  which  the  learned 
ja^e  decided  the  case,  was  that  there  was  no 
sufficient  memorandum  within  the  Statute  of 
Frauds  of  the  alleged  contract.  A  further  plea 
was,  that  if  there  was  such  a  sufficient  memo- 
randnm  the  plaintiff  was  not  entitled  to  the 
benefit  of  the  agreement,  except  on  the  terms  of 
procuring  Donges  to  execute  a  counterpart  of  the 
lease  to  be  granted  and  to  enter  into  covenants. 
The  action  now  came  on  for  trial. 

Barber,  Q.C.  and  Carson  for  the  plaintiff. — We 
mbmit  there  was  a  contract,  completed  by  the 
letter  from  Donges  to  the  defendant  on  the  27th 
Kov.  1882,  that  the  defendant  should  grant 
Donges  a  lease  for  twenty-one  years  from  the 
expiration  of  his  existing  lease.    The  defendant's 


letter  of  the  22nd  Nov.,  though  not  actually 
stating  a  date  for  the  commencement  of  the  new 
lease  which  he  offered,  clearly  refers  to  the- 
application  made  by  Donges  in  his  letter  to  th» 
defendant's  agents  of  the  20th  Nov.  where  th» 
date  is  mentioned,  namely,  the  date  of  the  expira- 
tion  of  the  existing  lease.  Marshall  v.  Benridgo 
(45  L.  T.  Eep.  N.  S.  599  ;  19  Ch.  Div.  233,  over- 
rnling  Jogwe*  v.  MiMar.  37  L.  T.  Eep.  N.  S.  161 ; 
6  Ch.  Div.  153),  therefore,  does  not  stand  in  th» 
plaintifi's  way.    They  also  referred  to 

Hiuaev  T.  Home  Payna ,  41 L.  T.  Bep.  N.  S.  1 ;  4  App. 
Cas.  311. 

[Some  farther  correspondence  also  was  read,  with 
the  object  of  showing  that  both  parties  considered 
that  the  letters  above  set  out  constituted  a  con- 
tract, and  that  such  contract  had  never  been 
abandoned  or  waived,  though  there  had  been  an 
endeavour  on  the  part  of  Donges  to  obtain  easier 
terms  afterwards.  The  question  also  as  to  whether 
Donges  was  a  necessary  party  to  the  action  was 
argued,  but  this  point  became  immaterial.] 

Warmington,  Q.C.  and  J.  0.  Wood,  for  the  de- 
fendant, were  not  called  upon. 

Kxi:£WiCH,  J.— I  am  of  opinion  that  there  is  no 
memorandum  of  contract  within  the  Statute  of 
Frauds.  The  question  about  the  stables  seems  to 
have  been  an  afterthought  on  the  part  of  Mr. 
Aylward.  It  may  be  that  there  was  some  mis* 
understanding  on  his  part  such  as  Mr.  Carsoa 
has  saggested,  but  almost  immediately  after  the 
letter  which  forms  the  concluding  branch  of  this 
alleged  contract  he  stipulated  that  the  lessee  should 
take  the  stables  and  pay  the  additional  rent  of  102.^ 
and  from  that  time  forward  he  denied  that  there 
was  a  contract  between  him  and  Mr.  Donges. 
On  the  15th  Feb.  1883  he  distinctly  stated  thab 
he  would  not  accept  Mr.  Donges'  offer  for  the 
renewal  of  the  lease.  Mr.  Donees  was  in 
possession  of  the  property  in  question  under  a 
lease  dated  the  10th  May  1865  for  twenty-one 
years  from  the  25th  July  1865.  That  lease, 
therefore,  would  expire  on  the  25th  July  1886.  I 
mention  that  because  the  letters  are  not  altogether 
inconsistent  with,  and  rather  point  to,  an  earlier 
determination  of  the  lease.  Mr.  Donges  was 
anxious  to  obtain  either  a  renewal  of  his  lease,  or 
an  extension  of  the  existing  term  (it  matters  not, 
I  think,  what  you  call  it),  and  he  endeavoured  to 
do  so  no  doubt  for  the  purpose  of  parting  with 
the  propertv.  That,  I  thinlc,  is  evident  on  the 
face  of  the  letter  which  states  the  proposal  in  the 
first  instance.  He  asks  for  terms  which  Mr. 
Aylward  the  landlord  was  not  willing  to  accept, 
but  on  the  22nd  Nov.  1882  Mr.  Aylward  writes. 
He  declines  the  proposal  of  Mr.  Donges,  and  he 
savs:  "There  is  nonnrry;  we  will  think  abonfc 
it.  Then  he  goes  on :  "  However,  if  Mr.  Donges 
is  very  urgent,  I  will  consent  to  gt«nt  him  a 
lease  ror  twenty-one  years  "—which  .is  what  he 
asked — "  at  501.  a  year  and  a  premium  of  1001." 
Mr.  Donges  accepts  that  by  a  letter  of  the 
27th  Nov.,  in  whicn  he  says :  "  Eeplying  to  your 
letter  of  the  23rd"— that  is  the  letter  of  the 
agents,  who  passed  on  Mr.  Aylward's  letter — "  I 
beg  to  say  I  accept  the  said  terms."  If  there  is 
a  contract  at  all  it  is  in  those  two  letters.  I  am  far 
from  saying  the  earlier  correspondence  is  not  to 
be  looked  at,  but  if  yon  cannot  find  the  terms  of 
the  contract  in  those  two  letters,  I  think  there  is 
no  contract  at  all,  because  Mr.  Avltfard's  letter 
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of  the  22ad  was  clearly  a  new  offer.  It  was  a 
Tariation  from  what  Mr.  Donges  stated,  a  varia- 
tion in  an  important  particnlar,  and  yott  cannot 
look  at  the  others  for  the  purpose  of  ascertaining 
what  the  terms  of  the  contract  were,  thongh  yon 
may,  I  think,  for  the  purpose  of  ascertaining 
what  was  in  the  minds  of  the  parties.  Kow,  what 
Mr.  Aylward  says  is  this :  "  I  will  grant  him  a 
lease  for  twenty-one  yearn  at  502.  a  year  and  a 
premium  of  lOOJ."  The  only  question  to  my 
mind  is  this:  the  property  beinf^  specified  by 
reference ;  the  lessor  oeing  specified  and  the 
lessee  being  specified,  the  only  question  is  whether 
the  commencement  of  the  term  is  specified ;  and 
I  think  it  is  not.  If  the  decision  of  Fry,  L.  J.,  in 
Jo/qw*  V.  ifiZZor  iyhi  «up.)  had  stood,  there  would 
have  been  an  agreement  for  granting  a  lease  from 
the  date  of  that  letter— the  22nd  Nov.  1882 ;  bnt 
I  do  not  see  how  it  is  possible  to  introduce  into 
that  letter,  it  being  a  new  offer,  the  term  "  from 
the  expiration  of  the  present  lease."  Ja^uea  v. 
mUar)na&  been  overruled,  and  the  result  is  that 
yon  cannot  read  that  letter  as  an  offer  of  a  term 
of  twenty-one  years  from  the  date  of  it.  I  mnst 
find  the  commencement  of  the  term  somewheie  or 
other — ^from  the  letter  itself  or  from  some  docu- 
ment to  which  it  may  be  taken  to  refer.  If 
Jaquet  y.  Millar  did  stand,  a  very  carious  resnit 
would  follow,  that  it  would  be  a  lease  from  the 
22nd  Nov.  1882 ;  and  that,  of  course,  would 
operate  as  a  surrender  of  the  existing  lease,  and 
instead  of  getting  an  extension  of  its  term  yon 
would  have  something  quite  different — a  term  of 
twenty-one  years  less  nearly  four  years  which 
wonld  be  taken  off  the  old  term.  There  is  nothing 
in  Marthall  v  Berridge  (u5t  sitp.),  getting  rid  oi 
Jaques  v  Millar,  referring  to  this.  One  must  find 
in  the  letter  itself  some  statement  of  the  time 
when  the  lease  is  to  commence.  I  think  Mr. 
Aylward  has  not  stated  it.  If  I  might  import  a 
term,  I  should  say  it  modified  it,  or  made  it  less, 
bat  I  am  not  at  liberty  to  do  that.  It  seems  to 
me  I  must  come  to  the  conclusion  that  it  is  not 
stated  at  all.  Therefore,  that  being  absent,  and 
Mr.  Donges  having  accepted  that  letter  and  no 
other,  and  not  introduced  the  commencement  of 
the  term  in  any  way,  or  supplied  what  was 
wanting,  I  think  I  must  come  to  the  conclasion 
that  there  is  no  memorandum  of  contract  within 
the  Statute  of  Frauds,  and  that  one  of  the 
essential  elements  of  the  contract  is  wanting. 
That  being  so,  it  is  unnecassary  for  me  really  to 
discuss  the  other  points  which  nave  arisen,  but  I 
will  deal  with  them  shortly.  I  was  referred  to 
the  subsequent  correspondenoe  to  see  whether  the 
parties  considered  that  there  was  a  contract  or 
not.  I  do  not  think,  if  that  question  were  really 
ripe  for  decinion — or  possible  for  decision,  I  shonld 
rather  say,  in  this  case — that  the  correspondence 
would  enable  me  to  come  to  the  conclusion  very 
satisfactory  to  my  mind,  because  I  think  it  is 
reasonably  clear  that  Mr.  Aylward  never  thought 
it  a  concluded  contract.  There  are  expressiona 
in  all  or  nearly  all  of  the  letters  that  I  have  read 
showing  that  he  considered  his  refusal  to  grant  a 
lease  stood.  Although  he  afterwards  considered 
the  terms  on  which  he  might  grant  a  new  lease, 
he  never  regarded  this  as  the  basis  of  a  contract, 
or  as  a  contract  standing  by  itself.  On  the  other 
hand,  there  are  letters  of  those  acting  on  the 
other  side  which  point  to  it  as  being  a  concluded 
contract,  and  if  one  reads  them  together  I  think 


it  would  be  very  di£Boult  to  come  to  a  conclusion 
or  draw  any  satisfactory  inference  from  the 
letters  as  to  what  really  was  the  intention  of  the 
parties.  But  to  my  mind  I  am  not  at  liberty  to 
look  into  any  letters  for  such  a  purpose,  even, 
apart  from  the  objection  to  Williams's  letters,  or 
apart  from  the  objection  as  to  Smith's  letters.  I 
do  not  think  there  is  an  objection  as  to  reading 
those,  but  to  my  mind  the  case  does  not  come 
within  the  ruling  in  Hiusey  y.  Horne-Payne 
[vhituf.).  The  rule  in  that  case  is,  that  where 
yon  have  a  contract  made  by  correspondence, 
that  is  to  say,  where  the  court  has  to  spell 
ont  a  contract  from  con<espondence,  and  there 
is  a  question  or  doubt  whether  there  wae  a 
definite  contract,  or  whether  the  parties  were 
still  engaged  in  negotiation,  then  yon  may  look 
to  what  passed  both  before  and  after  the  par> 
ticular  letters  alleged  to  constitute  the  contract, 
in  order  to  see  how  the  parties  to  it  oonstrned  the 
agreement  or  ftiom-agreement  into  which  they 
entered.  But  where  you  have  a  distinct  contract 
in  two  or  three  letters — two  in  this  case — and  the 
question  is  the  construction  of  that  contract,  not 
whether  the  parties  are  under  negotiation,  but 
whether  there  is  a  contract  at  all,  I  do  not 
think  that  that  case  does  entitle  me  to  look  into 
the  rest  of  the  correspondence,  and  I  do  not 
think  the  case  comes  within  Siusey  v.  Home- 
Payne  and  the  cases  which  have  been  decided  on 
the  same  principle.  [His  Lordship  then  said  that 
it  was  unnecessary  to  go  into  the  question  of 
waiver,  and  the  question  as  to  Donges  being  a 
piarty  to  the  action,  or  to  the  lease,  and  con* 
tinned :]  I  decide  the  case  simply  on  the  g^and 
that  the  letter  offering  the  terms  does  not  specify 
the  time  from  which  the  new  lease  is  to  commence, 
and  that  Mr.  Donges  did  no  more  than  accept 
those  terms.  A  simple  acquiescence  in  an  offer 
which  does  not  of  itself  contain  all  which  the 
Statute  of  Frauds  makes  it  necessary  the  contract 
shonld  contain  cannot  make  a  contract,  and  there- 
fore,  I  think,  the  phuntifTs  case  fails  on  that 
ground. 

Barber,  Q.C. — ^The  acceptance  of  the  offer  did 
refer  to  the  expiration  of  the  present  term. 

Kekiswich,  J. — I  was  wrong  in  saving  it  was 
a  simple  acceptance.    The  answer  orings  in  a 
term  which  is  not  in  the  offer. 
,  Solicitors  for  plaintiff.  Brake,  Bon,  and  Parton. 

Solicitors  for  defendant,  Morten,  Cuiler,  and  Co ' 
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(Before  Lord  Coleriboe,  C.J.  and  Skite,  J.) 

Beg.  v.  Liceksing  Justices  of  Ma&ket 

BOSWORTH.  (a) 

Lieenting  Aet»—Benewal  of  lieenee — What  it 
renewal  at  diitirigu/ished  from,  tt«to  licence— 
Applieation  after  expiration  of  lieenee — 9  Gko.  4, 
c  61,  «.  1^—Licenging  Act  1872  (36  ^  36  Viet, 
e.  94),  «.  74^Lieen»ing  Act  1874  (37  ir  38  Viet. 
e.  49),  s.  32. 

P.  wae  the  tenant  of  a  lieeneed  houee,  and  wot 

duly  licensed  to  tell  intoxicating  liquort  therein. 

At  the   general  annual  licensing  meeting,  held 

on   the    23rd    Bept.    1885,  P.    applied  for    a 

(a)  Beportnd  by  HmsTLziOB,  Eaq.,  BarrlBter-MJikw. 
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rtnewtd  of  hi*  licence.  No  vrevious  notice 
cf  ofmotHion  had  been  leroed  on  him,  but 
OK  hti  application  being  made,  the  "police 
tmpervnienaent  gave  evidence  thai  P.  had  been 
twice  eonvieted  of  being ,  drunk  on  hit  own 
Ueeneed  premitet,  and  the  jiittieet  thereupon, 
wUhotU  any  further  adjournment  or  notice,  re- 
fined to  renew  the  licence,  merely  laying  that  P. 
toaa  not  a  fit  perton,  but  that,  if  a  new  tenant 
VMu  found,  Uie  Keenee  mi^ht  be  renewed.  The 
Iteenee  expired  on  Oie  lOlh  Oct.  1885,  but  P.,  having 
a  iMue  of  the  hov,te,  refuted  to  quit  until  the 
iMh  June  1886,  when  he  Uft,  and  C.  entered 
into  foeietiion.  0.  applied  at  the  general 
Ueenatng  meetina,  held  on  the  Itt  Sept.  1886,  for 
a  lieenee  for  me  houie,  which  had  thut  been 
UHlieented  tinee  (&«  IQth  Oct.  1885.  No  evidence 
o»  ooih  was  given  againit  hit  applieation.  The 
jmMtiee*  routed  to  grant  a  licence,  merely  laying 
that  anoiherUeeniedhoute  wot  not  required  in  tM 
dietriei. 
Sdd,  on  the  authority  of  Beg.  v.  Justices  of  Liver- 
pool (49  L.  T.  B^.  N.  8.  244;  11  Q.  B.  Biv. 
638 ;  52  L.  J.  114,  M.  C),  thai  Hie  application  wai 
for  a  "  renewal "  of  a  lieenee,  and  not  for  a 
**  new  lieenee,"  and  thai  the  reason  given  by  the 
jutUee*  for  the  rtfuted,  alOwugh  applicable  to 
the  ease  of  a  "  new  lieenee,"  was  not  applicable 
to  Ote  ease  of  a  "renewai." 

'BifJix  for  a  mandamus,  to  tlie  licensing  justices 
of  the  Market  Bosworth  division  of  the  county  of 
Leicester,  to  hold  an  adjournment  of  the  general 
aTiTiTiftl  licensingmeetingB  of  the  28rd  Sept.  1885 
and  let  Sept.  1886,  and  to  hear  and  determine  an 
application  of  one  Samuel  Ghitham,  for  the 
renewal  or  grant  of  a  licence  to  sell  intoxicating 
tiqnors  by  retail  at  the  Wheatsheaf  Inn,  at 
Market  Bortrorth. 

This  inn  had  been  licensed  for  many  years,  and 
in  1882,  one  Palmer  became  tenant,  and  was  duly 
licensed  up  to  October  1885.  At  the  general 
aonoal  licensing  meeting,  held  for  Market  Bos- 
worth  division,  on  the  28rd  Sept.  1885,  no  previous 
notice  of  opposition  to  the  renewal  of  his  licence 
had  been  served  on  Palmer,  and  he  applied  on 
that  day  to  take  out  his  renewal  licence.  On  his 
application  being  made,  the  superintendent  of 
police  gave  evidence  that  Palmer  had  been  twice 
convicted  of  being  drunk  on  his  own  licensed 
premises,  and  that  these  convictions  were  endorsed 
on  his  licence,  and  that  no  other  complaint  was 
ever  made  against  Palmer,  nor  against  the 
management  of  his  house.  The  justices  there- 
upon, without  any  adjournment  or  other  notice, 
refused  to  renew  the  licence  of  Palmer,  merely 
saying  that  Palmer  was  not  a  fit  person,  but  that 
if  a  new  tenant  were  found  the  licence  might  be 
restored.  Palmer  did  not  appeal  to  the  quarter 
sessions  against  the  refusal,  but,  having  a  lease  of 
hie  honse,  refused  to  leave  or  give  up  possession 
until  24th  June  1886.  After  the  general  annual 
meeting  on  the  23rd  Sept.  1885,  and  after  the 
refusal  of  Palmer's  licence,  it  was  statod  that 
application  had  been  made  by  one  Grodson,  who 
was  willing  to  take  the  house,  but  the  justices 
refused  to  give  him  a  renewal  of  the  licence, 
because  he  was  not  in  possession  of  the  premises. 

Palmer  continued  to  sell  liquor  at  the  Wheat* 
sheaf  Inn  until  the  expiration  of  his  current 
licence,  which  came  to  an  end  on  the  10th  October 
1885,  when  the  honse  was  shut  up;  but  as  he  i 


held  a  lease,  he  continued  to  occupy  the  honse 
until  the  24th  June  1886,  when  he  gave  up 
possession,  and  Chitham  entered  into  possession. 
Chitham,  with  a  view  to  an  application  at  the 
next  general  annual  licensing  meeting  for  a 
renew^  of  the  licence  on  the  2nd  Aug.  1886,  duly 
served  the  statutory  notices  on  the  superintendent 
of  police  and  overseers,  statingthat  he  would 
apply  for  a  licence  tor  the  Wheatsheaf  Inn, 
which  had  for  many  years  been  kept  as  a 
licensed  house,  and  which  he  intended  to  keep  as 
an  inn. 

At  the  general  annual  meeting,  held  on  1st 
Sept.  1886,  Chitham  duly  proved  his  notices, 
and  gave  evidence  of  good  character.  No  evi- 
dence on  oath  was  heard  in  opposition  to  his 
application,  and  he  proved  that  the  justices  at 
the  previous  meeting  in  September  1885  had 
held  out  the  hope  that  they  would,  on  a  new 
tonant  being  found,  renew  the  licence  to  the 
house.  The  justices  present  said  they  had  nothing 
to  do  with  that,  and  refused  the  licence  to 
Chitham,  merely  giving  as  a  reason,  that  they 
considered  another  licensed  honse  was  not  re- 
quired at  Bosworth;  but  that  they  were  sorry  for 
him,  as  they  were  perfeotly  satisfied  with  his 
charactor. 

By  sect.  74  of  the  Licensing  Act  1872,  the 
"  renewal  of  a  licence  "  means  a  licence  granted 
at  a  general  annual  licensing  meeting  by  way  of 
renewal. 

By  sect.  32  of  the  Licensing  Act  1874,  a  "  new 
licence  "  means  a  licence  for  tne  sale  of  any  intoxi- 
cating liquor  granted  at  a  general  annual 
licensing  meeting  in  respect  of  premises  in 
respect  of  which  a  similar  licence  has  not  there- 
tofore been  g^nted. 

SiUi  showed  cause. — This  is  an  application  for 
a  new  licence,  and  not  for  a  renewal  of  a  licence, 
because  the  house  had  ceased  to  be  a  licensed 
house  for  nearly  a  year;  and  also  because  the 
application  is  not  by  the  same  person  who  pre- 
viously had  the  licence.  The  definition  of  what 
is  a  new  licence,  as  distinguished  from  a  renewal, 
is  given  in  sect.  74  of  the  Licensing  Act  1872, 
and  by  the  definition  of  a  new  licence,  as  given  in 
sect.  32  of  the  Licensing  Act  1874,  which  is 
substantially  the  same  as  the  definition  in  the  Act 
of  1872,  and  substituted  for  it,  a  new  licence  means 
a  licence  in  respect  of  premises  in  respect  of 
which  a  similar  licence  has  theretofore  not  been 
granted.  The  word  "  theretofore  "  does  not  mean  a 
Hcence  existing  many  years  ago,  but  one  still 
subsisting,  at  the  time  of  the  application  for  a 
renewal.  Here  the  licence  had  been  lost  by 
Palmer,  and  there  could  be  no  application  made  for 
a  renewal  of  it.  A  new  licence  was  necessary,  and 
therefore  the  justices  had  an  absolute  discretion 
as  to  granting  or  refusing  it,  as  they  might  think 
right,  and  the  application  not  being  one  for  a 
renewal,  the  provisions  of  sect.  42  of  the  Act  of 
1872,  requiring  that  no  evidence  should  be  given 
except  on  oath,  do  not  apply  to  the  present  case. 

Charles,  Q.C.  and  James  Paienon  in  sup- 
port of  the  rule.  —  The  applicant,  Chitham, 
wants  to  get  the  licence  in  bis  own  name,  and  the 
question  really  tarns  upon  this  point,  whether 
this  is  an  application  by  Chitham,  for  a  renewal  or 
a  new  license.  It  is  an  application  for  a  renewal. 
Palmer's  licence  was  wrongly  taken  away  from 
him  at  the  September  mectingr^  ^[Suitu,  .  J 
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—Why  did  he  not  appeal  P  J  If  he  had  appealed 
he  would  have  lost  his  right  to  a  mandamua.  He 
was  under  no  obligation  to  appeal,  as  the  -pro- 
Tisiona  of  sect.  42  of  the  Act  of  1872,  reqniring 
evidence  to  be  g^ven  on  oath,  had  not  been  com- 
plied with,  therefore  his  licence  was  wrongly 
taken  away.  Beg.  y.  Justices  of  Liverpool  (40 
L.  T.  Hep.  N.  S.  244 ;  11  Q.  B.  Div.  638 ;  62  L.  J. 
114,  M.  G.)  decided  that  it  was  not  necessary  that 
the  application  should  be  made  before  the  expira- 
tion of  the  period  for  which  the  old  licence  was 
in  force.  [Lord  Coleeidgb,  O.J. — Is  there  any 
judicial  definition  of  the  word  "  theretofore  " ;  is  it 
limited  to  any  interval — say  twenty  years  or  five 
years  P]  It  is  a  new  licence  only  where  the  house 
has  never  before  been  licensed.  [Lord  Cole&idge, 
G.J. — Then  it  is  a  renewal  if  there  has  been 
an  interval  of  five  years  P  Smith,  J.  —  My 
difSculty  is  on  the  words  of  sect.  42  of  the  Act  of 
1872.  'Hie  question  is,  ova  a  person  ^et  a  renewal 
of  a  licence  under  this  section  without  being 
a  licensed  person  P]  The  case  of  Ueg.  v.  Justices 
of  Liverpool  shows  that  he  can.  There,  as  in 
uie  present  case,  the  applicant  applied  after 
the  licence  had  lapsed.  Here,  the  premises  have 
gone  out  of  use  as  licensed  premises,  by  the  con- 
sent of  all  parties.  [Smith,  J. — Did  Chitham 
apply  under  sect.  14  of  9  Geo.  4,  o.  61,  or 
under  sect.  42  of  the  Act  of  1872  P]  No, 
nnder  neither  of  them.  [Smith,  J. — My  diffi- 
culty is  this:  if  yon  do  not  come  in  nnder 
sect.  14  of  9  G«o.  4,  c.  61,  then  yon  are 
thrown  back  on  sect.  42  of  the  Act  of  1872,  which 
provides  that  a  licensed  person  may  apply  for  a 
renewal.]  By  sect.  42  of  the  Act  of  1872,  seven 
days  written  notice  of  an  intention  to  oppose  the 
application  must  be  given,  and  the  case  of 
Meg.  V.  Justices  of  Merthyr  Tydvil  (14  Q.  B.  Div. 
584;  54  L.  J.  78,M.C.)  shows  that  the  service  of 
this  written  notice  is  a  condition  precedent  to  the 
right  of  the  justices  to  refuse  tne  renewal.  No 
such  written  notice  of  objection  was  served  in  this 
case.  Before  the  case  of  Beg.  v.  Justices  of  lAver- 
jiool  it  was  generally  believed  that  it  was 
necessary,  in  order  to  get  a  renewal,  to  apply 
before  the  old  licence  had  run  out.  But  that  case 
has  decided  that  it  is  not  so.  On  the  authority 
of  that  case  this  application  was  one  for  a 
renewal,  and  it  has  never  been  heard  and  deter- 
mined, and,  consequently,  this  rule  ought  to  be 
made  absolute. 

Lord  CoLEBiDGZ,  C.J. — ^In  this  case,  I  think  the 
application  must  succeed,  and  the  mandamus 
must  go.  Substantially,  it  comes  to  this,  that  the 
real  question  is,  whether  this  is  an  application  for 
a  new  licence,  or  for  a  renewal  of  an  old  licence. 
If  it  be  an  application  for  a  new  licence,  Mr. 
Charles  has  admitted  that  he  must  fail,  but  he 
says  that  it  is  an  application  for  a  renewal.  I 
come  to  the  conclusion  that  it  is  an  application 
for  a  renewal,  and  I  come  to  this  conclusion 
on  the  authority  of  Beg.  t.  Justices  of  Liverpool, 
In  the  present  case  there  was  a  person.  Palmer, 
who  had  a  licence  for  the  house  in  question, 
and  he  committed  certain  offences  which  might 

i'ustify  the  justices  in  refusing  his  licence. 
'.  will  not  now  inquire  into,  or  decide  whether, 
under  the  circumstances,  they  were  right  in 
refusing  Palmer's  licence ;  he  has  acquiesced  in 
their  decision,  and  we  have  not  to  deal  with  that 
refusal  at  present.  Before  the  case  of  Beg.  t. 
Jwatiees    qf  Liverpool   -dt    followed    that    any 


application  of  this  kind  would  have  been  an 
application  for  a  new  licence,  and  the  objection 
could  not  have  been  got  over.  But  that  case 
decided  that,  when  a  person  applied  for  a  renewal 
and  was  refused,  and  the  refusal  waa  acquiesced 
in,  such  refusal  was  not  a  bar  to  a  sabaeqaent 
occupier  applying  for  a  renewal  of  the  licence. 
The  court  there  held  that  such  application  was  one 
for  a  renewal,  and  that  the  word  "  theretofore"  in 
the  Act  gave  them  power  to  do  so.  llie  preaenfc 
case  is  really. in  substance  the  same.  The  tenant. 
Palmer,  apphes  for  a  renewal ;  he  is  refused,  he 
acquiesces  in  that  refusal,  and  his  licence  runs 
out  on  the  10th  Oct.  1885,  but  his  tenancy  does 
not  expire  until  June  1886.  Between  these  dates 
the  landlord  of  the  premises  can  do  nothing.  In 
June  1886  the  present  applicant,  Chitham,  went 
into  possession  as  occupier  of  the  premises,  and. 
he  applied  at  the  annual  licensing  meeting,  on 
the  Ist  Sept.  1886,  for  a  licence  for  the  premises. 
The  justices  refused  to  grant  him  a  licence  on 
the  ground  that  there  were  too  many  licensed 
houses  already  in  the  place,  a  reason  which  would 
not  be  sufficient  if  the  application  were  one 
for  the  renewal  of  the  licence.  The  case  of  Beff, 
V.  Justices  of  Liverpool  distinctly,  and  in  terms, 
overruled  the  case  of  Ex  parte  Todd  (47  L.  J.  89, 
M.C.),  and  that  case  is  binding  on  us.  I  think, 
therefore,  that  this  was  an  application  for  a 
renewal  of  the  licence,  and  tnis  rule  for  a 
mandatMU  must  be  made  absolute. 

Smith,  J.— I  am  of  the  same  opinion,  and 
I  agree  with  the  observations  made  by  my  Lord. 
The  question  is  whether  this  is  an  application  for 
a  new  licence,  or  for  the  renewal  of  a  licence.  On 
the  10th  Oct.  1885  the  licence  then  existing  ran 
out,  and  it  is  unnecessary  to  say  why  it  ran 
out.  If  Palmer  had  gone  out  on  the  next  day 
after  the  refusal,  it  could  not  be  doubted  tha^ 
this  would  have  been  an  application  for  a  re* 
newal,  and,  by  the  case  of  Keg.  v.  Justices  of 
Liverpool,  you  can  make  an  application  for  a 
renewal  after  the  old  licence  has  expired.  In  the 
present  case  the  applicant  could  not  make  the 
application,  which  he  made  in  1886,  sooner  than 
he  did  make  it,  because  Palmer  was  in  possession 
as  occupier  of  the  premises,  so  that  he  made  his 
application  as  soon  as  it  was  possible  for  him  to 
make  it,  and  this  was  the  same  as  if  he  had  made 
his  application  in  1885. 

Solicitors  for  the  applicant,  Tyas  and  Hunfinff' 
don  for  Bland,  Nuneaton. 

Solicitors  for  the  justices,  22o&in«(m,  Preston,  and 
Co.,  for  Filgrims  and  Freston,  Market  Bosworth. 


Monday,  June  13. 

(Before  Dat  and  Wills,  J  J.) 

Smith,  Edwabds,  and  Co.  v.  Tregaetheh.  (a) 

Skipping — BUI  of  lading — Non-delivery  of  emrgo 
— Damages — Bill  of  Lading  Act  1855—18  &19 
Vict.  c.  Ill,  s.  3. 

27m  defendant,  the  master  of  a  vessel  in  fke  eottom 
trade,  signed  a  bill  of  lading  for  400  haies  cf 
cotton  said  to  be  shipped  on  board  that  veaaet, 
then  lying  in  a  port  of  the  United  States  and 
bound  for  Liverpool.  The  bill  of  lading  vku  in- 
dorsed  over  to  the  plaintiffs,  tolw  carried  on  {heAr 
business  in  Liverpool.     When  the  vessel  arrived 

(a)  Beported  by  W.  P.  £VIBILBT,  JBaq,  BarrMaiMttnLaw. 
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at  Liverpool,  on  the  26th  Oct.  1885,  she  wo* 
found  to  have  on  hoard  only  165  balet  of  cotton; 
and  the  defendant  informed  the  plaintiffs  that 
amother  tihip  would  arrive  in  a  few  days  vrith  the 
remainder  of  the  holes.  The  second  ship  wiih 
235  bales  arrived  on  the  29th  Oct.  The  plaintiffs 
accepted  the  haies  of  cotton  on  board  both  ships. 
The  price  of  eotton  feU  bettoem  26th  and  29th 
OeL  1885.  The  plaint^s  aftervaards  brought  an 
aetion  in  the  Cowniy  Court  at  Liverpool  against 
fhe  master  qf  the  vessel  to  recover,  on  the  ground 
<^  non-dtUeery  of  Q\ie  400  bales  of  eotton,  the 
jaO,  m  fKe  nuixhti  price  between  the  26th  and 
the  29th  Oct.  1885.  The  County  Court  Judge 
gave  judgment  for  the  plaintiffs  for  the  amount 
tHaimed.  The  defendant  appealed. 
Held,  that  the  County  Court  judge  was  right,  and 
ike  plaintiffs  were  entitled  to  recover  the  loss 
eavied  by  the  fall  in  the  value  of  the  cargo  as 
damagesfor  non-delivery. 

This  was  an  appeal,  by  way  ot  motion  for  a  new 
trial,  from  the  jndgment  of  the  Connty  Court  of 
LiTerpool  in  uvonr  of  the  plaintifEs,  who  were 
indorsees  of  a  bill  of  lading  for  400  bales  of 
cotton  signed  by  the  defendant,  the  master  of 
the  Tessei  on  board  which  the  bill  of  lading  said 
they  were  shipped. 

^e  defendant  was  master  of  the  steamship 
the  Corbie  Bay,  which,  in  September  1885,  was 
lying  in  the  port  of  Wilmington  in  the  United 
States. 

On  the  25th  Sept.  1885,  the  defendant  signed 
the  following  bill  of  lading : 

Shipped  in  good  order  and  condition  on  board  tb« 
Biitian  iteam  Teesel  the  Carbis  Bay,  whereof  J.  D. 
^Aegarthen  is  m&ster,  now  lying  at  the  port  of  Wilming- 
ton, North  Carolina,  and  Donnd  for  LiTerpool,  fonr 
Iramdred  bales  of  cotton,  being  nuurked  and  numbered  as 
in  maigin,  and  are  to  be  delivered  hi  like  order  and  con- 
dition at  the  port  of  lirerpool. 

Thia  bill  of  lading  was  indorsed  over  to  the 
plaintiffs. 

When  the  bales  came  to  be  pnt  on  board,  the 
defendant,  as  master,  said  that  235  of  the  bales 
oonld  go  by  another  vessel,  named  the  Wylo .  They 
were  shipped  on  board,  and  for  these  2.%  bales 
another  bill  of  lading  was  signed  by  the  captain 
of  that  vessel,  which  was  afterwards  also  indorsed 
orer  to  the  plaintlSs. 

The  Carbis  Bay  arrived  in  Liverpool  on  the 
26th  Oct.  1885,  and  the  defendant  informed  the 
plaintifEs  that  the  Wylo  woald  arrive  in  a  few 
aays. 

The  Wylo  arrived  on  the  29th  Oct.  The  plain- 
tiffs accepted  the  235  bales  and  the  165  bales  in 
respect  oi  the  400  bales  mentioned  in  the  bill  of 
lading.  There  was  a  fall  in  the  price  of  cotton 
between  the  26th  and  29th  Oct.  1885. 

Some  time  afterwards  the  plaintiff  brought  an 
action  in  the  County  Court  of  Liverpool  to  re- 
cover the  fall  in  toe  market  price  of  cotton 
between  the  26th  and  29th  Oct..  on  the  ground 
that  there  had  been  a  failure  to  deliver  the  cargo 
in  accordance  with  the  terms  of  the  bill  of 
lading. 

The  County  Court  judge  gave  judgment  for 
the  plaintiff ;  the  defendant  appealed. 

By  18  <fc  19  Yict.  c.  Ill,  s.  3  : 

I^Erery  bill  of  lading  in  the  hands  of  a  consignee  or 
indorsee  for  valnable  consideration  representing  goods  to 
haTB  been  shipped  on  board  a  vessel,  shall  be  conclasire 
endsoce  ot  snch  ihipment  as  against  the  master  or  other 


person  signing  the  game,  notwithstanding  that  snch  goods 
or  some  rart  thereof  may  not  have  been  so  shipped,  imless 
snch  holder  of  the  bill  of  lading  shall  hare  had  actnal 
notice  at  the  time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fact  taken  on  board.  Provided  that  the 
master  or  other  person  bo  signing  may  exonerate  himself 
in  respect  of  snch  misrepresentation  by  showing  that  it 
was  caused  without  anj|  default  on  his  part,  and  wholly 
by  the  fraud  of  the  shipper,  or  of  the  nolder,  or  soma 
person  under  whom  the  holder  claims. 

Cohen,  Q.C.  {Shand  with  him)  for  the  de> 
fendant. — The  County  Court  judge  was  wrong  in. 
holding  that  there  was  non-delivery  in  point  of 
law  by  the  defendant;  and  that  the  plaintiflt> 
were  entitled  to  recover  as  damages  the  fall  of  the 

?rice  of  cotton  between  the  26tn  and  29th  Oct. 
885.  This  is  a  mere  case  of  delay  iu  deliverini; 
the  cargo ;  and  it  has  been  settled  that  the  loss  of 
market  resulting  therefrom  is  too  remote  a 
consequence  to  be  considered  as  an  element  of 
damage: 

The  Parana,  36  L.  T.  Bep.  N.  S.  388:  2  P.  Div.  118 ; 
The  SoHing  HtU,  51  h.  T.  Bep.  N.  S.  66;  9  P. 
Div.  105. 

The  plaintiffs  accepted  these  goods,  and  so  are  not 
entitled  to  damages  on  such  a  basis.  [Dat,  J.— 
There  was  a  clear  right  of  action  on  the  26th 
Oct.  for  non-delivery,  which  is  not  lost  by  subse- 
quent acceptance.  The  damages  would  be  the 
value  of  the  goods  in  the  market.]  The  plain- 
tiffs waived  that  by  accepting  the  goods. 

Pielfford,  for  the  plaintiffs,  was  not  called  upon. 

Day,  J. — I  am  of  opinion  that  the  County  Court 
judge  was  right.  Tne  goods  in  this  case  were 
said  to  be  snipped  on  board  the  Carbis  Bay  ; 
but  on  her  arrival  at  the  port  of  destination  they 
were  found  not  to  be  on  ooard.  The  defendant, 
the  captain  of  that  vessel,  is  estopped  from  deny- 
ing that  they  were  on  board  by  his  having  signed 
bills  of  lading  to  the  effect  that  they  were  on 
board.  It  was  known  what  the  market  value  of 
the  goods  at  the  date  of  the  arrival  of  the  Carbi* 
Bay,  and  that  was  the  measure  of  damages.  No 
doubt  afterwards  the  remainder  of  the  goods  was 
brought  by  another  ship,  the  Wylo,  and  tendered 
to  the  plaintiffs,  the  indorses  of  the  bills  of  lading, 
for  what  they  were  worth.  The  plaintiffs  accepted 
them,  and  to  that  extent  the  claim  for  damages 
may  be  reduced,  but  the  original  right  to  main- 
tain the  action  remains  in  full  force. 

Wills,  J. — I  am  of  the  same  opinion.  Under 
the  Act  of  Parliament,  we  are  bound  to  assume  a 
state  of  things  which  did  not  exist ;  we  are  bound 
to  treat  the  matter  as  though  the  goods  were  all 
shipped  on  board  the  Carbis  Bay.  But  on  the 
arrival  of  that  ship,  she  is  found  not  to  have  the 
goods  on  board,  and  at  that  moment  a  right  of 
action  for  non-delivery  of  the  goods  enures  to 
the  holders  of  the  bills  of  lading.  What  takes 
place  afterwards  between  the  plaintiffs  and  de- 
loidant  might  have  taken  place  in  accord  and 
satisfaction  of  the  original  cause  of  action,  but 
there  must  have  been  an  agreement  to  that  effect. 
The  delivery  ex  the  Wylo  is  not  delivery  ess  the 
Carbis  Bay ;  and  the  only  result  of  the  subse- 
quent transactions  between  the  parties  is  the  re- 
duction of  damages.  The  cases  in  which  the 
goods  had  been  actually  shipped  on  board,  but 
were  a  long  time  on  the  voyage  are  different,  be- 
cause there  was  never  a  right  of  action  for  non- 
delivery, but  only  for  delay. 

Motion  diunisted. 
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Glotxb  v.  Smith. 

[Pkob. 

Solicitors  for  the  plaintiffs,  Field,  Boseoe,  and 
Co.,  for  Bateton  and  Co.,  Liverpool. 

Solicitors  for  the  defendant,  Gregory,  Row- 
eUffes,  and  Co.,  for  EiJl,  Dickinson,  and  Co.,  Liver- 
pooL 


PROBATE,  DrVORCE,  AND  ADMIRALTY 
DIVISION. 
FBOBATE  BUSINESS. 
Thursday,  July  8, 1886. 
(Before  Burr,  J.) 
Olovbb  v.  Smith,  (a) 
WiU — Execution — Full  attestation  clause — Willa 
Act  (1  Vict.  e.  26),  ».  9 — Presumption  of  law 
— Ornnia  prcesumuntur  rite  et  soUemniter  esse 
acta,"  remtted  &y  parol   evidence  of  attesting 
witnesses — Intesieufy. 

Where  a  wUl  appeared  on  the  face  of  it  to  have 
been  duly  executed  as  presented  iy  the  WUU 
Act,  and  the  attestation  clause  was  in  full 
accordance  uiiih  sects.  9  and  10  of  that  statute, 
{he  Court,  nevertheless,  gave  ^eet  to  the  parol 
evidence  qf  the  cMesting  vntnessea,  varying 
fke  terms  of  the  attestation  clause  they  had 
suhscribed  to. 

Held,  that  the  presumption  of  law.  Omnia  prce- 
sumtmtux  rite  et  soUemniter  esse  acta,  was  re- 
butted by  their  evidence,  and  that  the  toiU  had 
ttot  been  duly  executed,  and  that  it  could  not  be 
admitted  to  probate. 

Elizabeth  Olovbb,  spinster,  died  on  the  16th 
Feb.  1884,  leaving  a  will. 

James  Glover,  the  plaintiff,  the  brother  and 
next  of  kin  of  the  deceased,  now  sought  to  set 
this  aside,  on  the  ground  that  it  was,  in  fact,  not 
duly  executed  in  accordance  with  the  terms  of 
the  Wills  Act,  and  claimed  that  the  court  should 
pronounce  for  an  intestacy,  and  that  letters  of 
administration  should  be  granted  to  him, 

Samuel  Fearman  Smith,  the  defendant,  a 
solicitor  practising  at  Walsall,  in  Staffordshire, 
propounded  the  wiU,  which  was  dated  the  27th 
Nov.  1877,  and  appointed  him  sole  executor. 

The  will  was  made  in  execution  of  a  power  of 
appointment,  which  the  deceased  had  over  certain 
real  estate,  and  it  dealt  only  with  realty. 

John  Glover,  the  father  of  the  deceased,  had 
formerly  executed  a  mortgage  of  his  real  estat-e, 
and  this  charge  had,  by  assignment,  become 
vested  in  Mr.  Smith,  the  present  defendant. 

John  Glover  afterwards  executed  a  wUl,  de- 
Tising  this  same  real  estate  to  his  daughter, 
Elizabeth  Glover,  the  present  testatrix,  for  life, 
and,  in  default  of  her  marrying  and  having  issue, 
giving  her  a  power  of  appointment  over  the  said 
propeorty,  which  was  to  go,  failing  such  issue  or 
exercise  of  this  power,  to  his  two  sons,  James  and 
Benjamin,  as  tenants  in  common. 

John  Glover's  will  was  proved  on  the  13th  Jan. 
863. 

Benjamin  died  and  left  all  his  real  estate  to  his 
sister  Elizabeth,  who  sold  the  equity  of  redemp- 
tion to  the  defendant.  Smith,  for  842.  6s.  The 
conveyances  to  Smith,  by  deceased,  of  her  life 
interest  and  of  Benjamin's  reversion  in  de&ult  of 
appointment,  were  good,  but  James's  reversion  to 
the  moiety,  expectant  on  the  death  of  Elizabeth, 
could  only  be  effected  by  her  exercising  the  power 

(a)  BepoTtad  b;  H.  DniLnr'«BiZBBBOOE,Eiq.,B>ntota»t-Iiaw. 


of  appointment  over  it  given  to  her  by  her 
father  s  will. 

In  Oct.  1877,  being  desirous,  if  possible,  of  raising 
a  further  sam  upon  the  property,  the  testatrix 
sent  a  lady  friend,  Miss  F.,  from  London  to 
Walsall,  to  see  Mr.  Smith  on  the  subject,  the 
result  being,  that  he  finally  agreed  to  m^e  a 
further  advance,  on  Miss  Glover's  executing  a  will, 
appointing  the  remaining  interest  in  the  property 
to  him. 

By  the  evidence  row  adduced,  it  appeared  he 
had,  from  that  time  down  to  the  date  of  ner  death 
in  1884,  regularly  contributed  towards  her 
support,  she  being  practically  penniless. 

Middleton,  for  the  defendant,  in  support  of  the 
will,  called  one  of  the  attesting  witnesses,  named 
Collins,  who  stated  that  the  testatrix  signed  the 
will  at  his  shop  and  in  his  presence,  and  that  he 
signed  his  name  as  a  witness  after  seeing  her 
sign  it,  and  after  reading  over  the  attestation 
claose.  He  could  not,  however,  recollect  whether 
the  other  attesting  witness  was  present  or  not. 

Dixon,  for  the  plaintiff,  in  opposition  to  the 
will,  called  the  other  attesting  witness,  named 
Blandon,  who  said  that  the  testatrix  brought  a 
paper  to  his  private  residence,  and  told  him  it  was 
to  help  her  to  get  some  more  money,  and  that, 
knowing  her  to  be  in  impecunious  circtunstancee, 
he  signed  it.  He  said  tnis  was  the  only  occasion 
on  which  he  had  ever  signrd  a  paper  at  her 
request,  and  he  indentified  the  signature  at  the 
foot  of  the  attestation  clause  as  his.  He  said, 
however,  that  Miss  Glover  did  not  sign  the  docu- 
ment in  his  presence,  or  mention  the  fact  of  its 
being  her  will,  neither  did  nhe  acknowledge  her 
signature  in  anyway.  He  could  not  say  whether, 
when  he  put  ms  name  to  the  paper,  any  other 
signatures  were  upon  it.  He  had  never  been  in 
the  company  of  tne  testatrix  and  of  Collins,  the 
other  attesting  witness,  at  the  same  time.  Mrs. 
Blandon,  the  wife  of  the  last  witness,  said  she 
was  present  when  her  husband  signed  the  docu- 
ment in  question,  and  she  corroborated  him. 

lliddleton,  on  the  defendant's  behalf,  cited 

Vinnicombe  t.  ButUr.S  Swa.  *  Tris.  580; 
LJoyd  T.  BoberU,  12  Moore's  P.  C.  158. 

Butt,  J. — ^In  this  case  I  should  have  been  yery 
glad  to  have  upheld  the  will,  because  I  am  certain 
that  it  was  executed  for  the  purpose  of  securing 
money  advanced  by  the  defendant,  Mr.  Smith,  to 
this  lady,  and  I  do  not  like  him  to  suffer  by  the 
decision  that  I  have  come  to.  No  doubt,  where  a 
document,  such  as  this,  is  propounded,  and  the 
attestation  clause,  the  signatures  of  the  attesting 
witnesses,  and  the  signature  of  the  testatrix,  all 
appear  to  be  in  perfect  order  on  the  face  of  the 
document,  there  is  a  strong  presamption  in  favour 
of  all  having  been  rightly  done.  'The  two  attest- 
ing witnesses  have  both  been  called,  and  they 
both  appear  to  me  to  be  perfectly  respectable 
gentlemen.  Mr.  Collins,  who  was  called  on  beh^ 
of  the  defendant,  says  that  he  attested  the  will,  in 
the  presence  of  the  testatrix,  at  his  shop.  No.  1, 
Brandon-street,  Walworth,  but  that  he  has  no 
recollection,  as  to  whether  the  other  attesting 
witness  was  there.  On  the  other  hand,  Mr. 
Brandon  is  called  on  behalf  of  the  plaintiff,  and  he 
swears  distinctly  that  he  never  signed  but  one 
paper  in  his  life  at  the  request  of  the  testatrix 
that  this  will  is  that  paper,  and  that  he  signed  it 
in  his  oim  hoose,  and  in  this  h^  is  corroborated 
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by  his  wife.  I  see  no  reason  to  believe  that  Mr. 
aiid.  Mrs.  Blandon  are  either  wilfully  perverting 
the  trath,  or  are  mistaken  in  their  evidence.  If 
CoUina  had  sworn  that  Blandon  signed  the  will  in 
his  presence,  then  I  mi>;ht  have  to  distingaish 
whicn  of  the  two  were  mistaken;  but,  as  the 
matter  stands,  much  as  I  should  like  to  give 
effect  to  the  legal  presumption  arising  in  this 
case^  I  am  bound  to  pronounce  against  the  wiU. 

Dizon  applied  for  costs,  and  stated  that  his 
client  had  done  his  best  to  come  to  terms  with 
the  other  side. 

Butt,  J. — If  I  could,  I  would  certainly  order  the 
costs  to  be  paid  out  of  the  estate ;  but  there  is,  I 
understand,  no  personalty.  If  there  is  found  to 
be  any  personal  estate,  the  costs  must  come  oat 
of  it. 

Solicitors  for  plaintiff,  Brovmlow  and  Hotoe, 
agents  for  C.  A.  LoxUm,  Walsall. 


SnprmB  Cmtrt  of  Iti^kEte. 

COURT   OF  APPEAL. 

May  13, 16, 17,  and  July  9. 

(Before  Cotton,  Lindlit,  and  Bowkn,  LJJ.) 

Ali£a£d  v.  Skikneb.  (a) 

APPEAL  FBOK  THE   CHANCERT  DIVISION. 

Undue  injlvenee— Sister  of  merey  and  superior  of 
convent — OifU  to  convent — Ahsenoe  of  indepen- 
dent advice — Laches — Aequieseenee. 

In  1867  the  plaintiff,  who  was  an  unmarried  lady  of 
education,  aged  aioui  iu>enly-seven  years,  sought 
as  a  confessor  N.,  a  clergyman  who  was  the  con- 
fessor and  spirUuai  director  of  a  Church  of 
England  sisterhood. 

In  July  1868,  on  his  introduction,  she  became  an 
associate  of  the  sisterhood — thai  is  io  say,  with- 
out heeommg  a  member  of  the  body  or  residing 
toith  ihe  sitters,  she  was  permitted  to  join  in  their 
charitable  works.  AboiU  this  time  she  promised 
N.  to  bring  aU  her  property  into  tha  itierhood, 
and  consulted  with  her  brother,  who  weu  a 
harrister  and  one  of  the  trustees  of  her  father's 
wiU. 

In  Jan.  1870  she  became  apottulant,  that  it,  a  member 
of  ihe  lowest  order  of  the  sisterhood.  This  did  not 
prevent  her  fnnn,  if  she  wished,  leaving  the 
sisterhood. 

While  a  postulant  she  made  a  will  in  favour  of  the 
tifterhood  without  any  advioe,  except  thai  ^  the 
soUeitor  who  prepared  tite  wiU,  to  whom  she  was 
introduced  by  N. 

In  April  1870  she  became  a  novice.  The  vows  then 
taken  were  only  temporary,  and  her  novitiate  only 
involved  (by  the  ruJea)  a  sacrijice  {not  necessarily 
in  favour  of  the  sisterhood)  of  ihe  property  which 
the  had  actually  brotight  wUh  her  into  the  con- 
vent. 

In  Aug.  1871  the  plaintiff  was  admitted  a  full 
memher  of  the  risterhood,  tmhranngfor  l^e  vows 
which  enjoined  (1)  poverty,  that  is,  denuding  her- 
aeif  of  all  her  present  ana  future  property,  either 
in  favour  of  the  sisterhood  or  otherwises  (2) 
obedience,  which  included  recognising  the  voice  of 
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the  superior  aa  the  voice  of  Ood ,-  cund  (3)  chastity. 
She  also  agreed  to  rules  which  were  in  further- 
ance of  these  obligations  and  also  forbdde  com- 
mimieatton  unih  exlems  on  matters  relating  to 
the  converU  or  taking  advice  from,  extems,  in  enher 
case  except  by  leave  of  the  superior. 

The  plainttff  remained  a  sister  till  May  1879,  when 
she  left  the  sisterhood  and  joined  the  Church  of 
Borne.  Whilst  a  sister,  and  without  independent 
advice,  she  made  gifts  of  moiiey  a/rd  stock  (practi- 
cally all  her  present  available  properly)  in  favour 
of  the  sisterhood. 

Shortly  after  she  left  the  sisterhood  the  plaintiff 
had  some  conversation  with  her  brother  ahout  her 
money,  and  with  a  Soman  Catholic  priest  (who 
advised  her  not  to  trouble  herself  about  it),  and 
also  with  a  solicitor,  whom  she  had  instructed  to 
prepare  afresh  toiU,  who  told  lier  it  was  too  much 
money  to  leave  behirul.  Letters  also  passed 
between  her  and  8.,  the  superior  of  the  convent,  in 
which,  up  to  AprU  1884,  although  she  claimed  the 
return  of  her  will,  Ae  made  no  claim  to  ihe 
subject-matter  of  the  gifts. 

In  Nov.  1884,  when  she  had  leamt  that  another 
sister  had  obtained  repayment  of  her  money,  the 
return  ef  ihe  plaint^s  property  was  suggested. 

In  March  1885  a  formal  daim  was  made,  and  in 
Aug.  1885  proceedings  were  commenced  against 
S.io  set  aside  ihe  gifts  and  obtain  a  return  of  ihe 
property  on  the  ground  of  undue  injluence. 

Kekewich,  J.  held,  on  ihe  facts,  that  before  taking 
fhe  vows,  and  whUe  having  competent  advice, 
the  plaintiff  was  willing,  in  the  exercise  of 
an  tmresirained  intention,  to  devote  her  whole 
property  to  ihe  convent ;  and  he  accordingly  held 
that  the  subsequent  transfer  of  property  was 
simply  a  ministerial  act  to  perfect  a  gift  which 
was  legaMy  incomplete,  and  did  tkot  throw  on  the 
defendant  ihe  onus  of  proving  that  ihe  plaint^ 
then  had  competent  and  indmendent  advice:  but 
he  intimated  that  if  there  had  been  originally 
undue  injluence  the  delay  of  the  plaintiff  would 
not  have  barred  her  clatm  (56  L.  T.  liep.  N.  8. 
184). 

Held,  on  appeal,  iheplaintiff  relinquishing  her  right 
to  all  the  property  except  such  as  rematned  in  the 
hands  of  the  sisterhood  unapplied  for  ihe  pwr- 
poses  of  the  sisterhood :  (1)  tnat  the  ease  came 
within  the  principle  of  the  decisions  that,  where 
there  is  a  eonfidenlial  relation  between  ihe  donor 
and  donee  a  presumption  is  raised  thai  the  donee 
had  influence  over  the  donor,  and  thai  the  voltm- 
ta/ry  gift  wiU  be  set  aside  unless  it  is  proved  thai, 
in  fact,  ihe  gift  was  a  result  of  a  free  exercise  of 
the  donor's  will;  that  the  plaintiff  had  no  power 
io  obtain  independent  advice ;  and  that  if  there 
had  not  been  delay  the  plaintiff  would  hoM  been 
entitled  io  recover  the  sums  remaining  in  the 
defendants'  hands,  toith  the  income  thereof  at 
from  the  date  of  the  commencement  of  the  action. 

Held,  however,  (2)  by  Lindleu  and  Bowen,  LJJ. 
(Cotton,  LJ.  dissentiente),  thai  the  delay  and  the 
ads  of  the  plaintiff  subsequent  to  leaving  ihe 
sisterhood  amounted  io  a  confirmcUion  by  her  of 
ihe  voidable  gifts,  and,  ther^ore,  that  the  wot 
not  eniUled  io  recover  anything. 

The  judgment  of  Kekewich,  J.  affirmed  on  different 
grounds. 

In  1867  the  plaintiff,  Miss  Maiy  Ann  Allcard, » 
maiden  lady  of  edacation,  aged  about  twenty* 
seven  years,  returned  to  London  after  being 
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absent  abroad  and  elsewhere  aboat  six  years,  and 
commenced  livinfi^  with  her  mother,  who  was  a 
widow,  in  Berkeley-sqaare. 

The  phuntiff  was  the  daughter  of  a  gentleman 
of  considerable  fortune  who  died  in  1861,  when 
she  had  just  attained,  or  was  about  to  attain,  the 
a^  of  twenty-one  years.  Hr.  Allcard  left  a 
widow  and  several  children,  and  by  his  will,  sub- 
ject to  a  provision  for  his  widow,  and  an  annuity 
vrhich  afterwards  dropped,  his  estate  was  directed 
to  be  distributed  among  the  children  on  the 
youngest  attaining  twenty-one. 

On  the  youngest  son  attaining  twentj^-on^ 
(which  happened  in  1870),  the  plaintiffs  distri- 
Dutive  share  of  her  father's  estate  was  a  follows : 
(1)  She  was  entitled  to  a  sum  of  about  80002. 
absolatelv ;  (2)  she  was  entitled  to  a  sum  of  like 
amount  for  life,  with  a  power  of  disposition  by 
will  only;  (3)  she  was  entitled  for  life  to  tlie 
income  of  30002.,  over  which  she  had  no  power  of 
disposition.  On  the  dropping  of  the  annuity  she 
becaune  entitled  to  sometning  more,  and  she  was 
also  entitled  in  remainder  on  the  death  of  her 
mother  to  a  share  in  the  corpus,  the  income  of 
which  belonged  to  her  mother  lor  life. 

While  living  in  Berkeley-square,  on  the  recom- 
mendation of  some  clergyman  she  went  to  the 
Bev.  H.  D.  Nihill,  the  vicar  of  St.  Michael's, 
3fark-8treet,  Finsbury,  E.G.,  for  confession. 

She  asked  him.  to  give  her  some  work  in  his 
parish,  and  he  introduced  her  to  the  defendant 
Hiss  Hannah  Skinner,  otherwise  Sister  Monica, 
the  lady  superior  or  mother  of  the  Anelican 
Sisterhood,  known  as  "  the  Sisters  of  the  Poor," 
or  "  Sisters  of  St.  Mary  at  the  Gross,"  of  which 
sisterhood  Mr.  Nihill  was  the  confessor  and 
spiritual  director. 

The  sisterhood  was  a  voluntary  association  of 
ladies,  who  resided  together  in  Mark-street, 
IHnsbnry,  and  devoted  chemselves  to  works  of 
charity  under  the  direction  of  Miss  Skinner. 

At  the  time  of  Miss  Allcard's  introduction  to 
Miss  Skinner,  the  uisterhood  had  no  definite 
rules  reduced  into  writing,  but  its  general  pur- 
poses and  the  rules  subsequently  framed  were 
foreshadowed  in  two  letters  of  Mr.  Nihill  to  the 
sisters,  dated  respectively  in  1865  and  the  27th 
Aug.  1866,  and  which  are  specially  referred  to  in 
thejudgments. 

The  letter  of  1865  was,  so  far  as  is  material, 
aa  follows : 

To  the  sisters  of  St.  Maiy  at  the  Ciois,  from  the 
ohiefest  ot  sinners,  bat  their  &ther  in  Chrut,  Henzy 
Daniel  Nihill.  In  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost,  Amen.  Hy  vei^  dear 
children, — It  has  pleased  Almighty  God  to  associate  os 
together  bj  a  bond  nnaeen  of  men  at  the  present  time, 
but  destined,  as  we  trust,  to  be  manifested  in  His  p>od 
time,  when  Hia  way  shall  be  made  plain,  and  we,  through 
HU  grace,  shall  be  less  unworthy  to  dsrote  onzeelves 
altogisther  onto  Him. 

Then  followed  an  admonition  or  exhortation  in 
favour  of  devotion  to  a  holy  life,  and  some  rules, 
such  as  that  the  sisters  on  rising  were  to  sign 
themselves  with  the  cross  and  say  certain  words, 
and  at  midday  were  to  kneel,  sign  themselves 
with  the  cross,  repeat  the  angelical  salutation, 
"  Hail  Mary,"  together  with  "  Our  Father,"  and 
the  collect  of  the  Annunciation  of  the  Blessed 
Virgin  Mary,  "  in  honour  of  the  incarnation  of 
the  Son  of  God,  and  in  token  of  your  special 
devotion  to  Hia  mother." 

Aiter  a  direction  aa  to  certain  prayers  followed 


these  words :  (5)  "  Yon  shall  daily  examine  yoor 
consciences,  and  also  every  Friday  make  an  exami- 
nation of  the  week  that  is  past,  keeping  witii 
great  privacy  arecord  of  your  sins  in  preparation 
for  each  sacramental  confession."  Pars.  6  aad  7 
ol  the  same  letter  related  to  daily  meditation  and. 
weekly  communion.  Par.  8  rdated  to  ministerinK 
to  the  sick,  promotion  of  "the  restoration  of 
Catholic  doctrine,"  sacramental  confession,  A& 

The  letter  of  1866  was,  so  far  as  material,  aa 
follows : 

St.  Miohael's  Clergy  Home,  Shoreditoh,  Aug.  27Qi, 
1866.  — Hy  dear  C3i3dren,— At  length  our  gooA  and. 
loving  God  hath  brongfat  yon  to  the  thieshold  at 
aotnal  community  lifo,  after  how  mnch  trial,  vezatiam, 
and  disappointment,  ye  all  know.  Olorybe  to  Him  for  it 
all,  aad  uk  the  fruits  be  offered  tmto  Him  oontianallT 
in  patience  and  well  doing.  And  now  we  have  paseed 
the  breakaia,  and  ai«  going  to  put  out  to  sea.  "The 
waves  seem  very  hi^h,  Ao.  And  fint  let  us  remember 
how  untried  we  are  in  the  community  life,  and  so  let  ns 
take  upon  it  with  fear  and  trembling.  Be  content  to 
keep  but  a  simple  rule  at  first.  .  .  .  Let  your  inner 
name,  as  worthy  of  which  ye  shall  strive  to  live,  be  the 
Sisters  of  St.  Mary  at  the  Cross.  The  Sisters  of  the 
Poor,  ontwardljr,  ye  will_  be  called ;  the  Sisters  of  the 
Poor,  but  in  spirit  aad  intention  strive  to  be  to  them 
even  more  thui  sisters,  remembering  who  it  is  whom 
ye  minister  to  in  them,  and  let  your  motto  be  "  Ourselves 
your  servants  for  Jesus'  sake."  Let  your  domestic  mie 
oe  formed  that  ye  may  rise  early  as  the  poor,  and  live 
hard  aa  the  poor,  aad  know  the  trials  <rf  the  poor,  and 
be  at  the  servioe  of  Jesus  in  the  poor.  And  aoove  aU, 
be  despised  like  the  poor,  for  in  this,  above  all,  was  He 
made  like  unto  them,  only  ye  shall  never  so  labour  even 
for  them  as  to  ne^Ieot  the  steady  work  of  graoe  in  yonr 
own  souls,  for  this  one  thing  ye  may  not  put  with,  even 
for  them,  the  presence  of  Gkid  within  yourselves.  Let, 
then,  the  end  of  yonr  being  be  God — first  in  Himself, 
and  then  in  the  persons  of  His  poor.  Seek  Him  first 
in  your  own  soms,  that  ye  may  bear  Him  with  you 
whitheraoever  ye  go,  and  that,  when  ye  draw  near  to 
raliave  the  temporal  and  spiritual  necessities  of  the  poor 
for  Hia  sake,  then  the  devil  may  be  put  to  flight  sad 
the  angel  of  peace  may  enter  in.  See  tiiat  all  vour 
labour  be  for  Him,  and  not  for  yourselyes,  and  to 
this  end  minister  to  the  sick  and  needy  of  every  kind, 
not  only  to  the  good  and  gentle,  hut  also  to  the  frowud, 
for  he  is  kind  unto  the  unthankfoL  .  .  .  And  ha  ye 
more,  my  children.  His  virgpns  undefiled ;  gase  ever  on 
his  biBauty,  and  be  lovely  in  his  sight.  When  otiiera 
behold  you,  let  them  see  Him  in  you,  and  take  heed  that 
no  breath  of  sin  or  scandal  pass  across  that  mirror 
whoewith  ye  shall  reflect  His  face. 

In  July  1868  Miss  Allcard  became  an  associate 
of  the  sisterhood — ^tbat  is  to  say,  she  was  per- 
mitted to  help  the  sisters,  but  was  not  one  o£ 
the  body,  did  not  reside  wdth  them,  and  was  free 
to  come  and  go  as  she  pleased.  About  this  time 
she  promised  Mr.  Nihill  that  she  would  bring  aU. 
her  property  into  the  sisterhood.  When  she 
was  on  the  ^int  of  joining  the  sisterhood,  and 
thought  of  ^ving  her  property  to  it,  the  pluntifE 
had  the  advice  of  her  brother,  who  was  a  barrister, 
not  in  practice,  and  one  of  the  trustees  of  her 
father's  will. 

In  Jan.  1870  Miss  Allcard  became  a  postulant ; 
that  is,  a  member  of  the  third  and  lowest  order 
of  the  sisterhood.  She  was  then  still  entitled, 
under  the  rules,  to  leave  the  sisterhood,  but  she 
ceased  to  reside  with  her  mother  and  lived  with 
the  sisters. 

Wliile  she  was  a  postulant  she  made  a  will, 
at  the  request  of  Miss  Skinner,  leaving  every- 
thing to  the  Buterhood.  The  will  was  prepared 
by  a  solicitor,  to  whom  she  was  introduced  by 
Mr.  Nihill,  and  the  latter  accompanied  her  to  his 
office,  and  waa  present  at  some  of  the  interviews. 
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She  bad  no  other  •dvioe,  and  the  will,  when 
esecnted,  was  laid  upon  the  altar,  and  regarded 
as  a  consecrated  document. 

It  was  not  oanal  for  ladies  to  become  novices 
.before  they  had  been  postulants  for  six  mooitha ; 
but  Miss  Alloard  was  received  as  a  novice  in 
ApwiJ  1870. 

The  "office"  for  the  reception  of  a  novice 
consisted  of  the  "  mass  "  of  the  day,  with  proper 
ocdlects,  &o.  The  novice  was  asked  a  nnmber  of 
qaestions  as  to  her  faith,  Ac.  Amongst  other 
questions  and  answers  were  the  following : 

Q.  Art  thoa  folly  aoqnuntad  with  the  mles  and  obli- 
nt&OBB  of  this  ordwP  A.  I  am.— Q.  Wilt  thoa  ^adl^ 
snbmit  thyself  thereto  dnring  the  period  of  this 
ptobkidan?  A.  I  will.-;^.  Wilt  thou  obey  thoae  that 
■I*  let  over  thee  herein,  and  honestly  (meriah  those 
tbat  are  beneath  thee?  A.  I  will.  — Q.  Dost  thoa 
deaire  anything  further  f  A.  I  desire  to  embiaee  the 
holy  estate  of  virginity  for  the  Kingdom  of  Heaven's 
sake. — Q.  W  hat  is  holy  virginity  ?  .^.  To  rest  nqr  heart 
on  Jeans,  and  be  content  to  ciow  no  other  love. — Q. 
Dost  thoa  promise  to  remain  in  the  holy  estate  of 
ofaastity  dnring  the  time  of  thy  probation  ?  A.  1  do. — 
Q.  What  doat  thou  desire  fnrtherP  A.  I  deaire  to 
miilliaiiii  the  holy  estate  of  poverty.  —  Q.  What  is 
poverty?  A.  To  have  nothing  of  my  own,  and  to  lead 
the  hard  life  of  the  poor. 

After  the  answering  of  other  qaestions,  the 
novice  then,  still  kneeling  before  the.priest,  placed 
her  hands  joined  between  the  bands  of  the  priest, 
who  said : 

Wilt  thon  before  the  presanoe  of  Almighty  Ood, 
before  me  his  priest,  before  the  sisters  of  this  holy  order, 
pnimise  to  obey  during  the  period  of  thy  probation  tlie 
rnle  of  St.  Mary,  and  to  respeot  sncb  laimu  injnncitions 
■■  thy  superiors  therein  from  time  to  time  may  require 
B?    A.  I  promise. 


Then  followed  the  Litany,  and  certain  prayers, 
petitions,  Sk. 

There  was  evidence  that  whilst  she  was  a 
novice,  and  before  she  became  a  sister.  Miss 
AUcard  wished  to  leave  the  sisterhood,  but  did 
not  feel  that  she  conld  do  so,  and  that  even  then 
she  felt  bound  to  the  sisterhood. 

In  Ang.  1871  Miss  AUcard  waM  admitted  a  fnll 
member  of  the  sisterhood.  On  her  reception  there 
was  another  religions  service,  and  she  took  for 
Ufe  the  vows  of  obedience  to  the  snperiors, 
chastity,  and  poverty. 

On  becoming  a  sister  the  plaintiff  abo  became 
snbiect  to  the  rales  of  the  sisterhood. 

Tne  rules,  of  which  the  more  material  are  set 
forth  below,  were  not  reduced  into  their  final 
stupe  till  1872,  but  they  were  practically  in  force 
before  that,  and  were  well  known  to  Miss  AUcard 
when  she  became  a  sister. 

The  letter  of  Mr.  Nihil!  of  1865  was  prefixed 
to  the  rules.  Then  follows  an  exhortation  and 
rules  on  labour,  specially  exhorting  the  sisters 
to  silence,  recollectedness,  and  faithfulness  in 
their  work.  After  certain  admonitions  on  "  One 
■mother's  f aolts,"  then  followed  a  chapter  of  rules 
on  receiving  reproof.  In  this  chapter  occurred 
these  words : 

The  beginning  of  strife  is  as  when  one  letteth  out 
water,  but  as  tbera  is  no  room  for  strife  between  the 
ereatore  and  the  Creator,  so  likewise  between  thee  and 
tfay  superior,  who  standeth  to  thee  in  the  plaoe  of  Qod. 
fiist,  then,  whan  thou  art  reproved,  remember  tbat  the 
voice  of  thy  snperior  is  the  voioe  of  Qod.  (2)  listen  on 
thy  knees  in  perfect  silence,  and  defend  not  uiyaelf .  (3) 
Keep  silence  till  thon  art  bidden  to  speak,  and  then  let 
thy  words  be  reverent  and  few — for  not  many  words  are 
seeded  to  aak  pardon  and  promise  amendment.  (4)  If 
thon  art  not  bidden  to  speak,  rise  in  silsnee  and 


go 

ameni 


way,  and  let  ibj  aetioo  be  thy  pramiss  of 

lent. 


After  certain  restrictions  on  the  sisters'  inter* 
course  with  relations,  who  were  stated  to  be  "  not 
unto  thee  what  once  they  were,"  there  were, 
under  the  head  of  "Poverty,"  many  texts  of 
Scripture  opposed  to  the  possession  of  riches, 
and  among  much  verbiage  the  following  words : 

And  first  of  the  entting  off  of  possessions,  let  her 
that  Cometh  to  serve  Ood  mider  the  rule  of  St.  Mary  at 
the  Cnas  know  thai  hanaafortb  she  hath  nothing  of  her 
own.  ...  It  mattan  not  so  much  what  beooinea  of 
the  things  that  have  been  yours,  or  to  whom  yon  give 
them,  as  that  yon  should  yonrselves  part  entuely  and 
for  ever  with  the  individnal  possession  of  them,  and  be 
poor,  even  as  Jesus  was  poor.  .  .  .  Let  a  novice  at 
least  have  no  property  in  the  oonvent.  That  which  she 
hath  left  behind  in  the  oare  of  her  friends  in  the  world 
let  her  suffer  so  to  remain,  or,  if  she  so  wiUeth  it,  let 
her  give  it  to  her  friends  or  to  the  poor.  But  she  is  not 
bound  to  make  any  disposition  thereof  when  she  becomes 
a  novice,  because  it  is  possible  she  ma^  yet  fail  to 
persevere  in  the  religions  life  and  return  with  consent  to 
the  world  .  .  .  But  as  for  that  which  she  hath  with 
her  in  the  oonvent,  and  all  that  shall  come  to  her  while 
she  remaineth  a  novice,  let  her  know  that  it  is  no  longer 
her  own ;  and  to  this  end,  before  ever  she  is  olothea  in 
the  habit  of  a  novioe,  let  her  make  in  writing  of  her 
own  free  will  a  full  disposition  of  all  that  she  hath  with 
her.  Let  her  give  it  freely,  aooording  to  her  own  choioe, 
either  to  her  relations,  or  to  the  poor,  or  to  the  sister- 
hood, or  to  whom  she  will,  and  having  made  a  list  of 
the  wings  which  she  thus  freelv  givetn,  and  signed  it, 
&c.,  let  her  offer  this  deed  of  gift  upon  tiie  altar  at  the 
time  of  her  clothing,  and  so  let  her  Know  that  from  the 
time  of  her  being  clothed  in  garments  that  belong  not 
to  her  she  hath  nothing  in  the  convent  of  her  own. 
Bcliednle  A  :  Let  bar  make  thia  deed  of  gift  according 
to  the  form  hereinafter  provided ;  andif  intimetooone 
the  novioe  shall  fail  to  persevere  in  Holy  Beligion,  so 
that  by  the  consent  of  her  snperiors  she  shjill  be  returned 
unto  the  world,  then  they  shall  clothe  her  in  deoemt 
apparel  aooording  to  their  power,  and  give  unto  her  of 
that  which  they  nave  in  hand  so  that  she  shall  go  not 
empty  awav.  .  .  .  But  the  novioe  who  retumeth  to 
the  world  hath  no  olaim  to  have  that  restored  to  her 
which  of  her  own  free  will  she  gave  away  before  her 
novitiate.    .    .    . 

Let  the  novice  who  is  abont  to  be  fully  professed,  at 
a  reasonable  time  before  her  profession  first  take 
aooonnt  of  all  that  anywhere  of  ri^ht  belongs  to  her, 
reckoning  therewith  also  that  which  may  hereafter 
accme  to  her.  Then  let  her  make  a  fnll  disposition 
thereof,  according  to  the  form  hereinafter  provided 
(Schedule  B)  for  uat  purpose.  Letallsuchpropertjr  as 
is  capable  thereof  be  forthwith  legally  transferred  into 
the  possession  of  the  person  to  whom  it  is  given,  and 
let  her  provide  by  her  will  for  the  disposition  of  such 

Sroperty  as  cannot  be  alienated  till  after  death,  httb 
tie  will  and  deed  of  gift,  together  with  the  documentary 
evidence  of  the  transfer,  be  deposited  on  Uie  altar  at 
the  time  of  her  profession,  snd  if  ever — which  Qod  of 
His  mercy  forbid— a  professed  sister  should  leave  the 
oonvent,  whether  wiui  or  without  the  consent  of  her 
superiors,  let  her  know  that  she  hath  no  right,  claim, 
or  title  to  any  property  of  the  sisterhood  whatsoever, 
whether  by  reason  of  that  which  she  wiUingly  gave 
away  at  the  time  of  her  profession,  or  by  reason  of 
snch  part  or  share  in  the  management  or  control  of  the 
convent  property  as  may  hereafter  by  this  rule  be  given 
unto  her.  For  that  wmoh  ye  have  in  hand  is  not  yours 
but  Qod's,  and,  whether  it  be  great  or  small,  ye  shall 
ever  regard  it  as  the  seunless  robe  of  Christ  of  wbidi 
even  the  soldiers  that  crucified  him  said,  "  Let  us  not 
rend  it."  It  is  entmsted  unto  the  dare  of  each  and  all 
of  you  alike,  only  to  use  for  the  glory  of  Qod  and  the 
tending  of  His  poor,  according  to  the  rnle  of  St.  Mary 
at  the  Cross,  so  long  and  only  so  long  as  ye  shall  remain 
faithful  sisters  of  St.  Mary  at  the  Cross.  Let  her, 
thwetore,  who  at  her  profaasioD  aooeptsth  the  mis  of 
St.  Mary  at  the  Cross  know  that  if  ever  she  ahidl 
abandon  that  rule  she  hath  no  longer,  whether  tat 
herself  or  for  her  heirs,  executors,  or  assigns,  any  part 
or  lot  in  this  matter ;  and  if  ever  in  the  fntue  tine 
gitized  by 
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your  order  should  thron^h  laok  of  faithfiUnesB  or  in  the 
mysteriona  providenoe  of  God  die  oat  of  this  world 
altogether,  let  not  even  the  last  two  inrTiTing:  siaten 
M17  with  the  cmoifiera  "Let  ns  cast  lota  for  it  whose  it 
«hsll  be,"  but  let  them  give  and  beqaeath  all  to  acme 
other  religions  order  thai  ia  faithfol  and  poor,  for 
though  ye  may  fail,  religion  ahall  never  faU.  For  onr 
Lord  hath  said,  "  The  poor  ye  have  always  with  yon," 
«nd  "  This  generation  shall  not  paaa  away  till  all  be 
fnlfilled.  Bmren.  and  earth  ehall  pass  away,  bnt  my 
worda  ahall  not  paaa  away."  So  let  all  poaaible  tempta- 
tion be  removed  from  yon  ever  to  reeall  in  thonght  or 
deed  that  which  ye  have  given  to  God ;  and  I  charge  yon 
that  ye  receive  none  to  her  profeaaion  in  the  order  of 
St.  Maiy  at  the  Croaa  who  hath  not  flist  of  her  own  free 
will,  and  with  ample  time  for  consideration,  thns  entirely 
■tripped  heraelf  of  all  earthly  posaesaion,  and  become 
for  ever  poor.  So  ahall  ye  be  with  the  apoatle  "  as  poor 
yet  making  many  rich,  as  having  nothing  yet  posseasing 
all  things. 

The  rules  as  to  porerty  further  provided  that 
property  given  to  the  Bisterhood  snonld  be  held 
lor  the  absolute  use  and  sole  ponsession  of  the 
mother  superior,  who,  before  entering  on  her 
office,  was  to  sign  a  specified  form  of  declaration 
of  trust  in  favour  of  the  sisterhood.  The  mother 
superior  had  the  right  to  spend  the  income  of  the 
convent  property  at  her  own  discretion,  "  talcing 
counsel  when  she  so  needeth  with  the  spirituiu 
director,  and  with  her  chapter,"  but  she  might 
not  spend  the  principal  without  the  consent  of 
the  director,  and  at  least  three-fourths  of  the 
chapter. 

Schedule  A  was  as  follows  : 

In  the  name  of  the  Father,  &c.,  know  all  men  by  theae 
presents  that  I  ,  late  of,  Ao.,  of  my  own  free  will 

and  desire,  and  for  divara  good  oonsiderationa  me  there- 
unto moving,  do  hereby  irrevocably  give,  aaaign,  and 
transfer   onto  of  all    and   every,    the 

moneya  and  effeota  specified  in  the  aohednle  hereunder 
written,  and  all  the  rights,  title,  interest,  property, 
«laim,  and  demand  of  me  the  said  in  and  to  t^e 

aaid  premisea,  and  every  part  thereof.  To  have,  hold, 
receive,  take,  and  enjoy  tne  aaid  ahares,  Ao.,  and  all 
and  aingnlar  other  the  premiaes  aasigned,  or  intended  to 
be,  onto  the  aaid  his  executors,  administrators, 

and  aaaigns,  abaolntely  as  her  and  their  own  mcmeya  or 
effeota. 

Then  followed  a  covenant  for  quiet  enjoyment. 
Schedule  B.  was  as  follows : 

In  the  name  of  the  Father,  Ac,  know  all  men  by 
these  preaents,  that  I  of,  Ac.,  known  in  religion 

aa  of  the  order  of  Sunt  Mary  at  the  Croaa,  of  my 

own  free  will  and  deaire,  and  moved  thereto  by  awiahto 
accept  in  ita  fnlness  the  rule  of  the  Sisters  of  Saint 
Hary  at  the  Cross,  and  for  divers  other  good  oonsidera- 
tious  me  thereunto  moving,  do  hereby  irrevocably  give, 
xwsign,  and  transfer  unto  all  and  every  the  (if 

any,  shares^  stocks,")  moneys,  and  effeota  mentioned 
and  specified  in  the  schedule  hereunder  written,  and  all 
the  other  (if  an^)  of  the  personal  estate  and  effects  to 
which  I,  the  said  now  am  or  may  at  any  time 

hereafter  become  entitled,  and  all  the  right,  title, 
interest,  property,  claim,  and  demand  of  me  the  said 
in  and  to  the  said  premises,  and  every  part 
thereof.  To  have,  hold,  receive,  take,  and  enjoy  the 
aaid  shares,  stocks,  moneys,  and  effects,  and  all  and 
aingular  other  the  premises  hereby  assigned  or  intended 
80  to  be,  unto  the  said  her  executors,  adminis- 

trators, and  assigns  absolutely,  as  her  and  their  own 
moneys  and  effect. 

Then  followed  a  covenant  for  quiet  enjoyment. 

Under  the  heading  "  Of  Obedience,"  occurred 
the  following  passages : 

What  then  is  obedience  as  it  mnat  be  lived  in  by  yonf 
Firat,  it  consists  in  regarding  the  voice  of  yonr  enpeiior 
aa  the  voice  of  Qoi.  There  is  no  principle  of  the 
religious  life  which  more  certainly  calls  forth  the  con- 
ten^  of  the  world  than  this ;  hear  therefore  and  under- 


stand, that  ye  may  be  alwaya  ready  to  give  an  answer  to 
them  that  aak  you.  In  eveiy  act  of  obedience  it  ia  God 
whom  ye  most  obey.  "  Lo,  I  come  to  do  Thjr  will,  O  my 
Ood."  The  letter  of  joxtr  rule,  and  the  living  voice  at 
your  superior  are  nothing  else  bnt  help  and  guides  to  the 
end  that  ye  may  the  more  perfectly  do  the  will  of  God. 
TherMEore,  as  in  obeying  your  anperior  ye  aeek  to  obey 
God,  ao  in  the  command  of  your  auperiors  ye  must  neoea- 
aaiily  hear  the  voice  of  Ood. 

This  principle  was  constantly  reiterated 
throughout  the  chapter  on  obedience,  which  was 
of  considerable  length  and  interlarded  with  texts 
of  Scripture  and  other  quotations. 

After  certain  rules  "  of  silence,"  and  "  of 
portress,"  among  the  "  Common  Bules  "  were  the 
following : 

80.  Let  no  sister  apeak  or  write  to  externa  about  what 
happens  in  the  convent,  unless  she  have  reason  to  tldnk 
that  it  ia  the  wish  of  the  superior.  Sulea  and  other 
written  matter  belonging  to  the  convent  are  not  to  be 
ahownor  rehearsed  to  anyone  ontaide,  but  by  the  expieas 
permission  of  the  anperior. 

31.  Let  no  siater  aeek  advioe  of  any  extern  without 
the  superior's  leave. 

The  plaintiff  remained  in  the  sisterhood  till 
the  9th  May  1879,  when  she  finally  left,  and  Ota 
the  16th  of  the  same  month  she  was  formally 
received  into  the  Church  of  Borne. 

She  had  previously  once  left  the  convent,  bat 
at  her  own  request  was  permitted  to  return,  and 
she  had  made  one  or  more  ineffectual  efforts  to 
leave  the  convent. 

Whilst  she  was  in  the  convent  all  letters  which 
came  for  her  were  opened  by  Miss  Skinner. 
Some  of  them  contained  cheques,  which  the 
plaintiff  indorsed  and  handed  over  to  Miss 
Skinner.  The  plaintiff  also  signed  a  number  of 
transfers  of  stock  to  Miss  Skinner,  and  handed 
over  to  her  various  sums  of  money,  but  she  never 
executed  any  deed  of  gift.  This  property  com- 
prised the  income  to  which  Mms  AUcard  was 
entitled  under  her  father's  will,  and  also  more  than 
7000Z.  out  of  8(XX){.  capital  moneys  to  which  Miss 
Allcard  was  entitled  under  the  will.  The  stock 
was  transferred  in  1874.  At  the  date  of  the  com- 
mencement of  the  present  action  5002.  ordinary 
stock  of  the  Midland  Railway  Company,  and 
11 712.  Four  per  Cent.  Caledonian  Stock  still 
remained  in  the  hands  of  Miss  Skinner.  The 
rest  of  the  property  had  been  expended  for  the 
purposes  of  the  sisterhood,  most  of  it  in  erecting 
conventual  buildings  at  Edgware. 

There  was  no  evidence  that  the  plaintiff  had 
any  independent  advice  at  the  time  she  made  the 
gifts. 

Immediately  after  leaving  the  sisterhood  the 
plaintiff  consulted  her  brother,  the  trustee  of  her 
lather's  will,  and  asked  his  advice  as  to  the 
money  left  in  the  hands  of  the  sisterhood.  She 
told 'him  she  had  executed  a  will  in  favour  of  the 
sisterhood,  and  at  her  request  he  prepared  for 
another  will,  which  she  executed,  simply  revoking 
the  former  will.  About  the  same  time  she  con- 
sulted Father  Christie,  a  Boman  Catholic  priest, 
who  advised  her  not  to  trouble  about  the  matter. 

On  the  19th  May,  on  the  21  st  May,  and  on  the 
14th  June  1879,  Miss  AUcard  wrote  affectionate 
and  respectful  letters  to  Miss  Skinner  asking  for 
a  return  of  the  will,  and  she  wrote  to  the  same 
effect  in  April  1884. 

The  letter  of  the  14th  June  1879,  which  is 
referred  to  in  the  judgments,  was  as  follows : 

Dear  Beyerend  Uother. — I  am  sorry  to  have  to  tronble 
yon  again  about  my  will,  but  aa  I  oaimot  imwipe  that 
Digitized  by  VjOOv  IC 


Sept  17. 1837.] 


THE  LAW  TIMES. 


[Vol.  LVII.,  N.  s.— 65 


Ct.  of  App.] 


AlJ.CASI>  V,  SUSBEA. 


[Ct.  Of  Are. 


joa  nally  think  of  retuning  it  against  my  wishes,  I 
maka  another  application  for  it  myself,  and  I  take  uie 
opportimity  of  explaining  the  position  of  affairs,  which 

nseem  to  misunderstand.  The  will  belongs  to  me,  and 
n  clearly  entitled  to  have  it,  the  so-called  deed  of 
gift  has  nothing  to  do  with  the  matter ;  it  is  worthless, 
and  can  neither  entitle  yon  to  retain  my  will  nor  gire 
yon  any  of  my  property.  Although  the  deed  of  gift,  as 
yon  eaU  it,  is  not  and  never  was  legally  binding,  still 
whilsti  was  with  yon  J  considered  it  to  be  mydaty  to  act 
in  aocordanoe  with  its  terms.  Now  I  hare  left  yon  I  no 
linger  consider  myself  bonnd  by  it  in  any  way.  I  may  re- 
mind yon  that  only  a  part  of  my  property  could  be  assigned 
by  deed,  a  great  part  of  my  property  is  settled  by  my 
{ktiier's  will  in  such  a  manner  tnat  it  cannot  be  dealt 
with  or  affected  by  any  deed.  I  hare  a  power  of  dis- 
posing of  this  part  of  my  property,  bnt  only  by  will  or 
codicil ;  therefore  the  so-called  deed  of  gift,  eren  if  it 
had  been  valid,  could  not  have  affected  uie  property  in 
qoMiion.  I  hope  you  will  send  me  the  will  wi&ont  delay. 
R  is  Talueless  as  it  has  been  revoked,  bnt  I  do  not  like 
to  have  a  will  of  mine,  though  it  has  been  revoked,  in 
the  hands  of  other  people.  Believe  me,  yours  affeo- 
tionately,  Hakt  Amr  AuiCABd. 

In  Jan.  or  Feb.  1880  8he  was  instmctitiK  her 

E resent  solicitor,  Mr.  Blount,  to  make  a  wiU  for 
er,  and  then  told  him  of  the  money  she  had 
given  to  the  sisterhood,  and  he  told  ner  it  was 
too  large  a  snm  to  leave  behind.  She  had  several 
more  interviews  with  Mr.  Blonnt,  bnt  nothing 
particnlar  was  done  till  the  12th  Nov.  1884,  when 
the  claim  in  the  present  action  was  saggested. 
Miss  Allcard  hadf  then  jnst  learnt  that  Miss 
Merriman,  who  had  been  one  of  the  sisters,  had, 
after  leaving  the  sisterhood,  demanded  and 
obtained  a  return  of  the  money  which  she  had 
given  to  the  convent,  and  the  plaintiff  in  her 
evidence  stated  that,  antil  she  heard  of  this,  she 
had  not  known  that  she  could  recover  her  own 
propertj-. 

In  March  1885  the  claim  in  this  action  was 
formally  made,  and  on  the  26th  Aug.  1885  the 
writ  was  issued. 

By  her  statement  of  claim  the  plaintiff  alleged 
that  the  gifts  had  been  made  by  her  acting  under 
the  undue  influence  of  Miss  Skinner,  without  any 
separate  advice,  and  without  any  due  considera- 
tion of  the  reasons  for,  or  effect  of,  what  she  was 
doing,  and  she  claimed:  (1)  A  declaration  that 
the  property  made  over  by  her  to  Miss  Skinne^ 
was  made  over  to  the  latter  as  trustee  for  the 
plaintiff,  and  not  by  way  of  g^ft ;  (2)  Or  in  the 
alternative  a  declaration  that  the  plaintiff  was 
indnned  to  make  over  the  said  property  to  the 
defendant  Skinner  by  undue  influence,  and  to 
have  the  transfer  aforesaid  set  aside ;  (3)  And  in 
any  case  payment  of  all  moneys  received  by  the 
defendant  Skinner  in  respect  of  the  said  property, 
and  the  retranafer  of  the  said  sums  of  5001. 
ordinary  stock  of  the  Midland  Bailway  Com- 
pany, and  11711.  Four  per  Cent.  Guaranteed 
Annuity  Stock  of  the  Caledonian  Bailway  Com- 
pany; (4)  An  injunction  to  restrain  the  defen- 
dant Hannah  Skinner  from  transferring  or  other- 
wise dealing  or  parting  with,  or  receiving  the 
dividends  or  interest  payable  in  respect  of  the 
said  sums  of  stock,  and  to  restrain  the  Midland 
Bailway  Company  and  Caledonian  Bailway  Com- 
pany, who  were  also  made  defendants,  from  per- 
mitting or  re^ristering  any  such  transfer,  or 
paying  any  such  dividends  or  interest  except  to 
the  plaintiff;  (5)  A  receiver  of  the  sums  of  stock 
and  the  dividends  thereon  ;  (6)  All  necessary 
accounts  and  inquiries  ;  (7)  The  costs  of  the 
action. 


The  defendant  oompanies,  being  interested  only 
as  stakeholders,  submitted  to  act  as  the  court 
should  direct ;  but  the  defendant  Skinner  put  in 
a  defence,  by  which  she  denied  that  either  she 
or  Mr.  Kihill  had  influenced  the  plaintiff  in  any 
way  in  her  desire  to  join  the  sisterhood,  or 
taken  any  steps  to  induce  ber  to  join  it,  and 
alleged  that  her  desire  to  do  so  was  the  plaintiffs 
independent  desire.  Miss  Skinner,  by  her  plead* 
ings,  further  alleged  that  the  plaintiff,  at  her 
own  urgent  request,  was  allowed  to  become  a 
"  postulant,"  or  applicant  for  membership,  subject 
to  the  rules  relating  to  postulants;  that  the 
sisterhood  was,  both  before  and  after  the  plaintiff 
joined,  and  was  still,  conducted  according  to 
certain  rules,  which,  though  not  actually  printed, 
had  been  formulated  and  reduced  to  writing  from 
time  to  time ;  that,  pursuant  to  these  rules,  all 
members  of  the  sisterhood  took  on  themselves 
vows  of  poverty,  chastity,  and  obedience — ^the 
vow  of  poverty  signifying  the  absolute  giving  up 
of  all  individual  property,  whether  given  up  to 
relatives  or  friends,  to  the  poor,  or  the  sisterhood 
itself,  in  which  last  case  it  was  not  to  be  required 
or  reclaimed  by  the  members  on  leaving  the 
sisterhood ;  that  ladies  joining  the  sisterhood  were 
postulants  for  a  year  or  more  before  entering  on 
their  novitiate,  each  postulant  and  novice  being 
free  to  determine  whether  she  would  become  a 
sister,  and  to  take  advice  from  friends,  &c.,  and 
having  the  rules  fully  explained.  The  defence 
went  on  to  state  that  the  plaintiff  became  a  novice 
in  April  1870,  and  a  sister  in  Aug.  1871,  when  she 
took  the  vows,  and  that  during  her  postulancy 
and  novitiate  she  received  visits  from  relations 
and  friends;  that  the  plaintiff,  who  was  well 
acquainted  with  business,  had  voluntarily  em- 
ployed her  property  for  the  benefit  of  the  sister- 
bood,  which,  with  the  plaintiff's  approval,  had 
expended  larger  sums  than  those  in  litigation  in 
connection  with  building  operations,  &c.,  and 
also  incurred  great  obliKations  ;  that  all  the  pro- 

Eerty  brought  in  by  members  of  the  sisterhood 
ad  been  thrown  into  a  common  fund  and  dealt 
with  indiscriminately  for  sisterhood  purposes,  no 
separate  account  being  kept  of  each  member's 
property.  After  denying  the  circumstances 
alleged  by  the  plaintiff  to  constitute  undue  in- 
fluence and  the  existence  of  such  influence,  the 
defence  went  on  to  state  that  the  plaintiff  still 
had  the  enjoyment  of  an  income  arising  on  the 
capital  of  13,0002.,  with  a  power  of  appointment 
over  the  corpus,  and  stated  that  the  will  was 
made  entirely  of  the  plaintiff's  own  accord,  and 
was  prepared  by  an  independent  solicitor  from 
her  own  instructions,  and  nad  been  delivered  up 
to  the  plaintiff  long  ago.  The  defendants  also 
set  up  laches  on  the  part  of  the  plaintiff,  and  said 
that  the  defendant  had  never  claimed  the  property 
as  her  own,  and  made  no  claim  to  it  except  as  a 
member  of  the  sisterhood. 

The  action  was  tried  before  Kekewich,  J.  in 
Jan.  1887_,  and  on  the  27th  of  that  month  he 
delivered  judgment  in  which  he  held  that  befoi-e 
taking  the  vows,  and  while  having  competent 
advice,  the  plaintiff  was  willing,  in  the  exercise 
of  an  unrestrained  intention,  to  devote  her  whole 
property  to  the  convent ;  and  that  the  subsequent 
transfer  of  property  was  simply  a  ministerial  act 
to  perfect  a  gift  which  was  legally  incomplete, 
and  did  not  throw  on  the  defendant  the  onus  of 
proving  that  the  plaintiff  then  had  com^tent 
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and  independent  ad-viee;  bvt  his  Lordship  ex- 
pressed his  opinion  that  if  ntMlae  influence  had 
aetoally  existed,  the  delay  of  the  plaintiff  wonid 
not  have  been  laches  or  acqniescence  sufficient  to 
bar  her  claim :  (56  L.  T.  Bep.  N.  8.  184.) 

The  plaintiff  appealed,  bat  by  her  notice  of 
appeal  confined  her  claim  to  reco'Terr  of  the  sbtbb 
6f  5001.  Midland  Bailway  Stock  and  11712.  Cale- 
donian Bailway  Stock  remaining  in  the  hands  of 
the  company. 

Sir  Uoraee  Davey,  Q.C.,  Finlay,  Q.C.,  and  F.  B. 
Patmer  for  the  appellant. — ^The  first  question  is, 
irhether  the  gift  was  roidable ;  and  tne  second, 
whether  the  plaintiff's  right,  if  any,  has  been  lont 
by  laches.  Although  Kekewieh,  J.  did  not  think 
it  necessary  to  decide  the  second  point,  yet  be 
expressed  an  opinion  that,  if  the  gift  had  been 
Toidable,  she  would  not  have  been  debarred  from 
suing  by  lapse  of  time.  From  the  time  Miss 
Allcard  entered  into  the  sisterhood  she  was  in  no 
sense  a  morally  free  agent.  Under  the  spiritual 
influence  of  Miss  Skinner  and  Mr.  Nihill,  the 
Bpiritnal  director,  she  did  everything  she  was 
told.  It  is  urged  that  going  into  the  institution 
iras  a  volantary  act,  but  that  may  be  said  of  all 
these  cases  which  come  before  the  court,  and  it  is 
not  the  test.  No  case  lays  the  law  down  more 
clearly  than  the  judgment  of  Lord  Eldon  in 
Hriffuenin  r.  BateCey  (14  Ves.  273).  Were  the 
gifts  made  to  the  convent  by  the  plaintiff  a  pare, 
voluntary,  and  well-considered  actP  It  is  not 
enouffh  to  show  that  she  had  an  intention  to  do 
the  act.  The  onus  of  proving  that  the  gifts 
were  valid  is  thrown  on  the  defendant.  The 
remarks  nf  Sir  Samuel  Bomilly,  one  of  the 
counsel  in  Hugnenin  v.  Basdey,  have,  in  Dertt 
V.  Bennett  (4  My.  A  Cr.  277),  received  the 
approval  of  Lord  Cottenham,  and  cannot  be 
said  to  be  without  judicial  sanction.  In  Hoghton 
T.  Hoghion  (15  Beav.  278)  Lord  Langdale  clearly 
laid  it  down  that,  in  cases  where  undue  influence 
might  be  used  from  the  relation  existing  between 
the  parties,  the  onus  If^  on  the  party  who  had 
obtained  the  gift.  Rhode*  v.  Bate  (13  L.  T.  Bep. 
N.  8.  778 ;  L.  Bep.  1  Ch.  App.  252)  is  also  an 
authority  in  the  plaintiff's  favour.  Turner,  L.J. 
did  not  intend  to  lay  down  that  the  fact  of  some 
advice  being  given  to  the  person  making  the  ^ift 
was  of  itself  enough  to  establish  the  gift.  The 
mles  of  this  institution  forbade  communication 
with  extems,  and  the  vow  of  poverty  required 
the  sisters  to  divest  themselves  of  their  property. 
It  is  shocking  of  one  human  being  to  exact  such 
a  vow  of  obedience  as  was  entered  into  by  accept- 
ing the  doctrine  that  the  "  voice  of  the  superior 
was  to  be  accepted  as  the  voice  of  (Jod."  There 
is  evidence,  too,  that  Miss  Allcard  was  prevented 
from  leaving  the  convent.  The  plaintiff  was  in 
a  state  of  spiritual  and  moral  oondage.  The 
g^und  of  the  judgment  below  was  that  she  only 
continued  and  carried  out  an  intention  which  was 
formed  before  she  entered  the  convent ;  but  a 
mere  promise  to  make  a  gift  is  worth  nothing 
until  the  transfer  is  actually  made.  The  intention 
must  be  looked  at  at  the  time  when  the  gift  was 
made.  Some  of  the  language  of  the  rules  might 
be  said  by  some  persorji  to  be  blasphemous.  There 
was  no  rule  in  favour  of  retirement ;  the  pro* 
fession  was  apparently  for  life.  This  is  different 
from  a  Boman  Catholic  convent,  because  there 
the  superior  and  director  are  subject  to  stringent 
control.    The  rules  of  the  sisterhood  show  now 


firmly  the  plaintiff  must  have  been  under  the- 
religions  influence  of  Mr.  Nihill  and  Miss  Skinner. 
Moreover,  she  had  no  control  even  over  her  own 
oorrespondenoe,  and  could  not,  if  she  had  wished^ 
have  obtained  independent  advice.  Yrom.  the- 
rales  of  poverty  it  appears  that  a  postulant  had  to 
lay  aside  all  her  property  on  entering  the  convent, 
but  if  she  returned  into  the  world  she  resomed 
possession  of  it.  A  novice  had  to  give  up  every- 
thintr  she  brought  with  her  by  a  free  gift  mther 
to  the  convent,  to  her  relatives,  to  the  poor,  or  to 
whom  she  pleased.  As  to  property  she  had  left 
behind  before  entering  the  convent  she  resumed 
posaession  of  it  if  she  did  not  persevere  farther 
in  the  religious  life ;  but  if  she  desired  to  become 
fully  professed,  she  was  required  to  make  a  full 
dispositioE  of  all  her  property,  present  or  fntare^ 
to  whom  she  pleased.  Among  the  general  rules 
of  the  sisterhood,  it  is  provided  that  no  sister 
shall  speak  or  write  to  anybody  outside  the  con- 
vent about  what  happened  within  it,  and  that  no 
sister  shall  seek  advice  from  extems  withoat  the 
superior's  leave.  There  is  no  provision  for 
retiring.  The  profession  is  to  be  made  for  life. 
Penance  might  be  inflicted  by  Miss  Skinner,  and 
her  power  was  absolute.  In  the  Boman  Catholic 
Church  every  opportunity  is  given  that  petBons 
making  gifts  shall  have  proper  legal  advice,  and 
the  same  precautions  are  taken  in  many  Protea- 
tant  sisterhoods.  The  plaintiff  has  never  been  in  • 
position  to  make  free  and  volantary  gifts.  Even 
when  she  visited  the  solicitor  for  the  purpose  of 
making  her  will  she  was  accompanied  by  Mr.  NihilL 
The  foundation  of  the  doctrine  applicable  tn  the 
case  is  in  public  policy,  and  it  cannot  mat;ter  how- 
Miss  Allcard  came  into  the  position ;  the  qoeation 
is  whether  that  position  enabled  her  to  make  a 
well-considered  volnntarT  gift.  The  evidence  of 
Mr.  Nihill  and  Miss  Skinner  as  to  the  supposed 
promise  or  expression  of  intention,  before  the 
plaintiff  became  a  postulant,  to  give  her  property 
to  the  convent,  is  vag^e  and  untrustworthy,  and 
as  matter  of  law  no  such  expression  of  intention 
can  avail  to  relieve  the  defendant  from  the  con- 
sequences of  the  influence  that  existed  when  the 
gifts  were  actually  made  and  completed.  Yoa 
must  look  at  how  the  intention  at  the  time  was 
affected.  It  is  a  fallacy  to  speak  of  the  plaintiff 
even  when  about  to  enter,  as  being  free  irom  the 
inflnences  about  her.  She  had  been  associated 
with  the  convent  for  eighteen  months.  Mr.  Nihill 
and  Miss  Skinner  were  her  spiritual  advisers. 
The  onus  is  on  the  defendant  to  show  that  the 
influence  that  existed  was  not  the  cause  of  the 
gift.  [BowEK,  L.J. — What  ought  she  to  have  done 
if  she  wished  to  make  the  gift  when  in  the  con- 
vent P]  She  ought  to  have  left  for  a  time  and 
fiat  herself  in  the  hands  of  independent  advisers, 
f  people  put  others  in  moral  bondage  they  must 
take  tne  conseqnences.  It  is  difficult  to  take  a 
gift  of  this  character,  especially  of  a  whole  for- 
tune. It  is  said  that  the  rule  as  to  poverty  was 
not  necessarily  to  be  enforced  in  favour  of  the 
convent ;  that  that  made  the  case  better  for  the 
convent ;  that  it  showed  no  compulsion  to  give  to 
the  convent.  The  converse  is  the  true  deduction, 
for  it  shows  that  the  gift  was  not  a  voluntary 
act  in  being  the  consequence,  or  part  of  the 
conseqaence,  nf  the  plaintiff's  volantary  action  in 
entering  the  convent.  Here  the  solicitor  employed 
was  Nihill's  solicitor,  and  gave  Miss  Allcard  no 
advice.    As  to  the  funds  now  claimed,  it  cannot  be 
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aid  that  anj  one  has  beea  pat  in  a  different 
])affltioii,  or  any  expenditure  has  taken  place,  bo 
tliat  restitution  '^onld  affect  others.  Kekewich, 
J.  based  his  judgment  on  two  things — that  the 
real  gift  was  made  before  inflnence,  and  that  the 
transfer  was  a  mere  ministerial  act.  The  real 
<|ae8tion  ia — ^Was  the  donor  morallj  free  P  We 
-contend  that  she  was  not  free,  even  before  she 
became  a  postulant.  The  cross-examination  of 
the  plaintiff  and  the  correspondence  shojr  the 
imh«dthy  state  of  her  mind.  The  fact  so  'mnch 
rdied  on  by  the  defendant,  that  there  was  a  pre- 
vioaa  intention,  was  not  pleaded,  nor  did  it  come 
ODt  till  cross-examination  by  Mr.  Nihill.  The 
promise  said  to  hare  been  made  the  day  before 
she  entered  as  postnlant  shows  that  influence 
mint  have  been  in  existence  then.  In  no  reported 
-esse  has  a  person  submitted  herself  to  such 
extreme  influence  as  the  plaintiff.  She  submitted 
her  will  entirely  to  her  superior,  and  was  in  a 
state  of  religious  hysterics.  They  also  referred 
on  this  point  to 

FvOam  T.  MeCarOiy,  11  L.  T.  Bep.  O.  S.  389 ;  1 

H.  of  L.  0*8.703; 
Whvte  T.  Mtade,  2  Ir.  Bq.  Bep.  iBO ; 
Jb  Metcal/e-i  Tnutt,  10  L.  f.  Bep.  N.  S.  78 ;  2  De 

6.  J.  &  S.  122 : 
Xyon  T.  Home,  18  L.  T.  Bep.  N.  S.  451 ;  L.  Bep.  6 

Eq.655j 
Wrighi  ▼.   VaiultTplaiik,  27  L.  T.  Bep.  O.  S.  91:  8 

DeG.  M.  &a.l33; 
Graley  y.  MouMUy,  4  De  G.  A  J.  78 ; 
Clegg  v.  Edmovdmn,  29  L.  T.  Bep.  0.  S.  131 :  8  Da 

Q.  H.  &  O.  808. 

With  regard  to  the  defences  of  delay  and  acquies- 
cence, after  leaving  the  sisterhood  the  plaintiff 
consulted  Father  Christie  and  also  Mr.  Blount,  a 
solicitor,  but  the  latter  was  not  then  fully 
acquainted  with  her  affairs.  It  was  after  Miss 
Merriman  recovered  her  money  that  the  plaintiff 
first  ascertained  sho  could  get  her  money  back. 
As  to  laches,  part  of  the  property  stood  in  a 
different  position,  and  that  still  standing  in  Miss 
Skinner's  name  may  very  well  be  impressed  with 
a  constructive  trust  in  favour  of  the  plaintiff, 
even  though  no  such  trust  could  be  applied  to 
that  part  of  the  money  which  has  been  spent.  The 
oorrespondence  shows  that  the  plaintiff  was  not 
folly  acquainted  with  her  rights  till  long  after  she 
left  the  convent,  and  there  being  no  evidence  of 
acts  amonnting  to  acquiescence  or  confirmation, 
the  court  will  be  slow  to  draw  such  an  inference. 
On  this  point  they  referred  to 

Twrner  t.  ColUnt,  25  L.  T.  Bep.  N.  3.  779 ;  L.  Bep. 

7  Ch.  App.  329; 
Lmdtoaj  Pttmlawm  Company  v.  Burd,  It,  Bep.  5 

P  C  221  • 
He  Bui»<Ae'  v.  AU,  38  L.  T.  Bep.  N.  S.  370;  8  Ch. 

DiT.  286. 

The  Solicitor-Oeneral  (Sir  Edward  Clarke), 
Warmington,  Q.C.,  and  E.  Ford  for  the  defendant, 
Hiss  Skinner. — The  appeal  is  launched  in  a 
different  manner  from  the  case  below,  and  a 
much  smaller  amount  of  relief  is  now  asked  for. 
It  is  true  that  Kekewich,  J.  found  that  the  ques- 
tion of  laches  applied  to  all  the  fund  except  the 
railway  stock;   bnt  the    question  is  applicable 

XUj  to  the  railwa;^  stocK.  Miss  AUcard  was, 
>  she  came  out,  in  communication  with  her 
brother  and  also  Father  Christie.  A  year  later 
she  went  to  her  solicitor,  and  not  till  five  years 
after  was  any  claim  made  to  the  money,  though  a 
nseless  will  had  been  demanded.    The  fact  that 


these  particular  funds  were  retained,  and  not 
spent  on  buildings  or  otherwise,  makes  no  differ* 
ence ;  they  formed  part  of  a  common  fund.  The 
accident  that  these  particular  funds  were  for  con- 
venience left  in  the  form  of  investment  ought  not 
to  affect  the  question.  It  is  too  late,  where  the 
original  gift  is  voidable  (and  a  gift  induced  by 
undue  influence  is  voidable  and  not  void),  if  the 
person  who  is  entitle  to  avoid  it  takes  no  active 
step  for  five  years,  for  by  so  waiting  such  person 
must  be  taken  to  have  elected  not  to  avoid  the  gift^ 
and  to  have  allowed  the  donees  to  depend  upon  it. 
[BowBN,  L.J. — There  does  not  seem  to  I>e  anv 
material  conflict  in  the  evidence,  exoept  witn 
regard  to  tho  point  on  which  there  is  no  direob 
evidence,  and  on  which  the  court  will  have  to 
draw  an  inference.  Cotton,  L.J. — ^The  evidence 
as  to  making  the  will  does  not  seem  to  help 
either  party,  as  it  might  be  revoked  at  any  time. 
LniDLET,  Jj.j. — Layii^  the  will  on  the  altar  loeks 
rather  like  consecrating  it,  and  making  it  some* 
thing  more  than  an  ordinary  will.]  Tne  capital 
has  been  expended  and  liabilities  incurred  on  the 
faith  of  the  plaintiff's  promise  to  bring  in  this 
money.  The  question  is  whether  the  intention 
was  formed  freely  and  without  undne  influenoe» 
and  here  the  evidence  as  to  that  is  overwhelming. 
Whyte  T.  Meade  and  J'ltl&am  t.  MeCarthy  seem 
to  lie  the  only  cases  at  to  gifts  by  nuns.  Whyta 
V.  Meade  was  a  different  case.  The  lady  there 
was  only  eighteen,  here  she  was  thirty-six.  Sir 
Horace  Davey  has  relied  very  strongly  on  the  rule 
of  obedience,  but  no  disposition  of  property  ha» 
been  made  in  compliance  with  this  vow.  Mr. 
Palmer's  expression  "religion  in  hysterics,"  is 
quite  inapplicable  to  the  conduct  of  those  beloi^g- 
ing  to  this  institution.  The  plaintiff,  like  others, 
agreed  to  put  herself  into  a  state  of  poverty  in 
order  the  better  to  serve  the  poor.  She  made  no 
irrevocable  vow  as  a  postulant  or  a  novice,  and' 
had  ample  time  to  consider  the  kind  of  life  she 
contemplated  embracing.  The  services  con- 
tained warnings  that  perpetual  vows  were  not  at 
that  stage  intended  to  be  taken.  It  was  after 
eighteen  months'  experience  that  she  became  a 
postulant,  and  after  more  experience  she  became 
a  novice.  [Lxitdlbt,  L.J. — ^Tne  rule  against  con- 
sulting extems  must  also  be  taken  into  considera- 
tion in  connection  with  the  other  rules.]  The 
learned  judge  below  came  to  the  right  conclusion, 
and  there  is  no  equity  which  compels  the  court  to 
set  aside  the  transaction.  [Cottoh,  L.J. — While 
she  was  a  sister  she  could  not  apply  her  mind  as 
to  making  gifts,  and  the  previous  expression  of 
intention  was  not  a  binding  contract.]  We  are 
aware  of  no  authority  on  the  question  what  is 
the  effect  of  entering  voluntarily  beneath  the 
preponderating  influence  of  another,  and  whether 
a  gift  during  such  a  relation  is  necessarily  void. 
It  is  not  necessary,  in  order  to  sustain  the  gift, 
to  prove  there  was  no  influence  brought  to  bear^ 
it  is  sufiBcient  if  no  unfair  influence  was  proved. 
The  remarks  of  Lord  Selborne  in  Mitchell  v. 
Homfray  (46  L.  T.  Rep.  N.  S.  694;  8  Q.  B.  Div. 
587)  are  important  on  the  subject  of  independent 
advice.  The  evidence  establishes  a  sufficient  case 
of  lachet  to  prevent  the  plaintiff  from  recovering. 
After  she  left  and  joined  the  Roman  Catholic 
Church,  she,  after  full  consideration,  decided  to 
let  the  matter  alone.  The  money  is  not  necessarily 
recoverable  because  it  remained  unspent  in  the 
hands  vi.  the  sisterhood.    The  plaintiff's  letters 
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show  she  was  well  acquainted  with  her  position 
and  rights.    They  also  cited 

Turner  t.  Collint,  (uW  tup.) ; 

Baveni  v.  King,  27  L.  T.  Bep.  O.  8. 145 ;  5  H.  of  L. 
Cu.  127. 

Fmlay  in  reply. — Where  such  a  relation  exists 
as  in  this  case,  evidence  rnnst  be  given  to  show 
that,  in  regard  to  the  particular  transaction 
inapeached,  proper  independent  advice  has  been 
obtained.  It  is  not  pretended  that  the  plaintiff 
had  any  independent  advice.  [Lihdlbt,  L.J. — 
I  do  not  see  how  the  inflnence  of  the  vow  could 
be  got  rid  of  without  absolution  from  the  vow 
itseu.]  The  opportunity  of  getting  independent 
advice  was  essential  to  the  validity  of  such  trans- 
actions as  these.  [Lindlet,  L.J. — Is  there  any 
auth(trity  for  setting  aside  the  transaction  when 
the  plaintiff  has  voluntarily  brought  herself 
within  the  influence  P]  The  existence  of  the  rela- 
tion, however  brought  about,  is  sufficient.  The 
discussion  between  the  plaintiff  and  her  brother 
was  with  reference  to  her  entering  the  convent — 
not  parting  with  her  property.  There  never  was 
a  stronger  case  of  a  person  acting  without  free 
will  than  this.  Sheplaced  her  will  entirely  in  the 
hands  of  others.  Where  snch  a  relation  exists, 
the  same  principles  apply  as  in  the  case  of 
guardian  and  ward,  and  solicitor  and  client.  As 
to  the  laches  or  acquiescence,  the  plaintiff  cannot 
be  precluded  from  suing  unless  she  abandoned 
her  legal  rights  with  a  full  knowledge  of  what 
they  were.  I)e  Basache  v.  Alt  is  a  strong  autho- 
rity in  favour  of  the  plaintiff  on  the  point  of 
acquiescence.  The  evidence  does  not  warrant  the 
inference  that  there  was  a  fixed  intention  to 
bestow  the  property  on  the  .sisterhood :  and  the 
defendant  has  failed  to  snstain  the  onus  thrown 
on  her. 

Haldane  for  the  Caledonian  Bailway  Company, 
and  G.  H.  Sargant  for  the  Midland  Hallway  Com- 
pany, submitted  to  act  according  to  the  direction 
of  th< 


be  court. 


Cwr.  adv.  vuU. 


July  9. — ^The  following  judgments  were  de- 
livered : 

Cotton,  L.J. — This  was  an  action  bronght  to 
set  aside  certain  gifts  made  bv  the  plaintiff  to  the 
defendant,  Miss  Skinner,  while  the  plaintiff  was  a 
member  of  a  sisterhood  of  which  the  defendant  was 
the  lady  superior.  Kekewich,  J.  dismissed  the  action 
with  costs.  The  plaintiff,  by  her  action,  sought  to 
recover  two  sums  of  stock  transferred  by  her  to 
the  defendant  in  the  year  1874,  which  still  remained 
in  the  name  of  the  defendant,  and  also  all  moneys 
other  than  annual  income  which  had  been  from 
time  t«  time  given  by  the  plaintiff  to  the  defen- 
dant, and  which  had  been  expended  by  the  defen- 
dant for  the  charitable  purposes  in  which  the 
flaintiff  and  the  other  members  of  the  sisterhood 
ad  been  engaged.  On  the  appeal  the  claim  of 
the  plaintiff  was  confined  to  the  sums  of  stock 
still  remaining  in  the  name  of  the  defendant. 
The  history  of  the  case  begins  in  1868.  At  that 
time  the  defendant,  Miss  Skinner,  was  the  ladv 
superior  of  an  institution  or  sisterhood,  which 
was  an  association  of  ladies  who  devoted 
themselves  to  works  of  charity,  with  the  assist- 
ance of  and  under  the  spiritual  direction  of 
the  Bev.  Mr.  Nihill,  who  was  the  vicar  of  St. 
Michael's,  Mark-street,  Finsbnry.  In  1868  the 
plaintiff,  who  was  then  residing  with  her  mother. 


became  an  associate  of  the  sisterhood,  and  joinech 
in  the  charitable  work  in  which  they  were 
engaged,  but  did  not  reside  with  them.  However, 
in  Jan.  1870,  she  became  a  postulant,  in  May  of' 
that  year  a  novice,  and  in  Aug.  1871,  she  become 
a  professed  sister,  and  as  such  took  the  vows.  I 
understand  that  at  this  time  the  rules  which  ar» 
in  evidence  had  not  been  reduced  into  writing, 
but  it  is  conceded  that  the  principles  on  which, 
the  sisterhood  was  conductea  were  the  same  as 
those  afterwards  expressed  in  the  rules,  and  that 
the  rules  may  be  considered  as  expre88in|;  in 
detail  the  vows  of  poverty,  chastity,  and  obedience 
which  the  plaintiff  took  when  she  became  a  pro- 
fessed sister.  Though  the  vow  of  poverty  required 
that  a  sister  shoald  not  hold  any  property,  yet 
neither  the  vow  nor  the  rules  required  that  the 
property  owned  by  any  sister  before  she  became 
professed  should  be  made  over  to  the  superior  or 
to  the  sisterhood.  The  obedience  was  to  be  ren- 
dered to  the  superior ;  but,  although  it  is  necessary 
that  a  sister  should  be  obedient  to  the  orders  of 
the  superior  in  any  work  like  that  in  which  the 
sisterhood  was  engaged,  yet  I  cannot  but  express 
my  doubt  as  to  the  propriety  of  the  absolute  sub- 
mission required  by  the  rules  to  the  will  of  the 
superior,  and  I  regret  the  terms  in  which  the 
rules  expressed  the  obedience  which  was  reqaired. 
Certainly  the  rules  imposed  the  most  absolate 
submission  by  the  sisters  to  the  superior,  and 
prevented  a  sister  from  obtaining  without  leave 
the  advice  or  counsel  of  any  person  not  connected 
with  the  sisterhood.  After  the  plaintiff  became 
a  professed  sister  she  from  time  to  time  handed 
over  to  the  defendant  the  income  to  which  she 
was  entitled  under  her  father's  will,  and  also  the 
capital  moneys,  as  she  was  entitled  to  receive 
them, '  under  that  will.  The  capital  moneys 
amounted  to  about  8000Z.,  and  of  this  she  handed 
over  to  the  defendant  sums  exceeding  7000i.,  of 
which  thtf  sums  of  stock  amounting  to  5002. 
ordinary  stock  of  the  Midland  Bailway  Company 
and  11714.  Four  per  Cent.  Caledonian  Bailway 
stock,  still  remaining  in  the  hands  of  the  defen-^ 
dant,  are  part.  The  remainder  had  been  expended 
for  the  purposes  of  the  sisterhood  before  the 
action  was  brought.  The  stock  was  transferred 
by  the  plaintiff  in  1874.  It  is  probable  that  this 
is  a  portion  of  the  father's  estate  which  was  then 
divisible.  There  is  no  evidence  as  to  what  took 
place  at  the  time  when  the  transfer  was  in  fact 
made.  It  is  urged  by  the  defendant's  counsel 
that  there  is  no  difference  between  the  claim  of 
the  plaintiff  to  the  stock  remaining  and  her  claim 
to  the  moneys  given  by  her  to  the  defendant  and 
applied  by  her  to  the  purposes  of  the  sisterhood. 
Ii  the  money  so  expended  had  been  applied  by 
the  transferee  for  her  own  selfish  purposes, 
or  had  been  obtained  by  fraud  or  deception  on 
the  part  of  the  donee,  probably  this  would 
have  been  the  case.  But  if  the  plaintiff  has 
an  equity  to  set  aside  gifts  made  to  the  defendant, 
in  my  opinion  the  defendant  would  have  a 
stronger  equity  against  the  plaintiff,  to  prevent 
her  &om  makirg  the  defendant  personally  liable 
for  money  spent  by  her  for  the  charitable  par- 
poses  to  promote  which  the  plaintiff  and  d^n- 
dant  were  at  the  time  of  the  expenditure  asso- 
ciated, and  which  the  plaintiff  was  at  the  time 
willing  and  anxious  to  promote.  Is  the  plaintiff 
entitled  to  recall  the  stock  now  in  question  and 
still  in  hand  P  There  is  no  decision  iu  point  with 
Digitized  by  V^OOQlC 
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areference  toftcaBelikethepresent.  For, although 
in  Wkyte  v.  Meade  (2  Ir.  Eq.  Hep.  420)  a  deed  of 
gift  by  a  nun  was  set  aside,  there  were  ia  that 
case  special  circnmstances  which  prevent  it  being 
treated  as  an  authority  in  favour  of  the  plaintiff. 
The  question  is — Does  the  case  fall  within  the 
.principles  laid  down  b^  the  decisions  of  the  Court 
of  Chancery  in  setting  aside  voluntary  gifts 
executed  by  parties  who  at  the  time  were  under 
such  influence  as,  in  the  opinion  of  the  court, 
enable  the  donor  afterwards  to  set  the  gift 
aside  P  These  decisions  may  be  divided  into  two 
classes— (1)  Where  the  coart  has  been  satisfied 
that  the-  gift  was  the  result  of  influence  expressly 
used  by  tbe  donee  for  the  purpose ;  (2)  where  the 
rdations  between  the  donor  and  donee  have  at 
or  shortly  before  the  execution  of  the  gift  been 
such  as  to  raise  a  presumption  that  the  donee 
had  influence  over  the  donor.  In  such  a  case 
the  court  sets  aside  the  voluntary  gift,  unless  it 
)8  proved  that  in  tack  the  gift  was  the  spontaneous 
act  of  the  donor  acting  under  circumstances 
which  enabled  him  to  exercise  an  independent 
will,  and  which  justified  the  court  in  holding 
that  the  gift  was  the  result  of  a  free  exercise  of 
the  donor's  will.  The  first  class  of  cases  may  be 
ixmsidered  as  depending  on  the  principle  that  no 
(me  shall  be  allowed  to  retain  any  benefit  arising 
from  his  own  fraud  or  wrongml  act.  In  the 
second  class  of  cases  the  court  interferes,  not  on 
the  gronnd  that  any  wronirful  act  has  in  fact 
been  committed  by  the  donee,  but  on  the  ground 
of  public  policy,  and  to  prevent  the  retations 
which  existed  between  the  parties  and  the  in- 
fluence arising  therefrom  being  abused.  Both 
the  defendant  and  Mr.  Nihill  have  stated  that 
thOT  used  no  influence  to  induce  the  plaintiJS  to 
make  the  gift  in  question,  and  there  is  no  sugges- 
tion that  the  defendant  aoted  from  any  selfish 
motive,  and  it  cannot  be  contended  that  the  case 
romes  under  the  first  class  of  decisioift  to  which 
I  have  referred.  The  question  is  whether  the 
case  comes  within  the  principle  of  the  second 
class,  and  I  am  of  opinion  that  it  does.  At  the 
time  of  the  gift  the  plaintiff  was  a  professed 
sister,  and,  as  such,  bound  to  make  absMute  sub- 
mission to  the  defendant  as  superior  of  the  sister- 
hood. She  had  no  power  to  obtain  independent 
advice,  she  was  in  such  a  position  that  she  could 
not  freely  exercise  her  own  will  as  to  the  dis- 
posal of  her  property,  and  she  must  be  considered 
•8  being  (to  use  the  words  of  Knight-Bruce,  L.J. 
in  Wright  t.  Vanderplank,  uhi  *v/p.)  "  not  in  the 
largest  and  amplest  sense  of  the  term,  not  in 
mind  as  well  as  person,  an  entirely  free  agent." 
We  have  nothing  to  do  with  the  plaintiff's  reason 
for  leaving  the  sisterhood ;  but,  in  my  opinion, 
when  she  exercised  her  legal  right  to  do  tnis  she 
was  entitled  to  recover  so  much  of  the  fund 
transferred  by  her  as  remained  in  the  hands  of 
the  defendant,  on  the  ground  that  it  was  property 
the  beneficial  interest  in  which  she  had  never 
effectnallv  parted  with.  But  it  was  urged  that 
it  would  be  contrary  to  public  policy  to  grtLnt  the 
plaintiff  relief,  on  the  ground  that  it  would  be  a 
Jiindi»nce  to  the  charitable  work  in  which  the 
plaintiff  and  the  sisterhood  were  engaged,  and 
that  it  would  be  better  to  show  those  who  were 
desirous  of  leaving  the  work  that  they  could  not 
take  with  them  any  part  of  their  property.  But, 
in  my  opinion,  it  would  be  wrong  to  put  such 
presnire  on  those  who  may  wish  to  leave.    Such 


work  to  be  effectual  must  be  done  with  a  willing 
mind,  and  in  my  opinion  it  would  be  productive 
of  evil  to  attempt  to  retain  in  such  a  society  as 
the  sisterhood,  by  the  pressure  of  loss  of  property, 
those  whose  heart  and  will  are  no  longer  m  the 
work,  and  who  desire  to  exercise  their  legal  right 
of  withdrawing.  But  it  is  contended,  and  Keke- 
wich,  J.   decided  against  the  plaintiff  on  this 

f  round,  that  she  had  competent  advice,  that  of 
er  brother,  before  she  joined  the  sisterhood,  and 
that  she  then  formed  the  resolution  (as  Mr.  Nihill 
stated  in  his  evidence)  to  give  everything  to  the 
sisterhood,  and  that  this  prevents  the  subsequent 
transfer  being  set  aside.  In  my  opinion,  even  if 
there  were   evidence  that  she  had,  before  she 

i'oined  the  sisterhood,  advice  on  the  question  of 
low  she  should  deal  with  her  propterty,  that 
would  not  be  snfBcient.  The  question  is,  I  think, 
whether  at  the  time  when  she  executed  the 
transfer  she  was  under  such  influence  as  to  pre- 
vent the  gift  being  considered  as  that  of  one  tree 
to  determine  what  should  be  done  with  her 
property.  No  reliance  can  be  placed  on  the 
promise  made  to  Mr.  Nihill.  This  could  not 
be  enforced,  and  did  not  in  any  way  bind 
her  in  law,  or  pass  the  property;  and  the 
title  of  the  defendant  depends  solely  on  the 
transfer  made  in  1874.  In  my  opinion,  when  the 
plaintiff  left  the  sisterhood  in  1879,  she  was 
entitled  to  set  aside  the  transfer,  and  to  have  re- 
transferred  to  her  the  fund  still  held  by  the  defen- 
dant. Has  she  lost  this  right  by  delay  P  The 
case  is  not  like  that  of  a  contract  voidable  for 
fraud.  There  the  party  defrauded  must  elect, 
and  within  a  reasonable  time,  for,  until  he  does  so, 
he  retains  the  right  or  the  beneflts,  however 
inadequate,  secured  to  him  by  the  contract.  It 
is  to  such  a  case  that  the  judgment  in  Clough  v. 
London  and  North-Westem  Bailraay  Company  (26 
L.  T.  Bep.  N.  S.  708;  L.  Bep.  7  Ex.  26)  applies, 
and  not  to  a  case  of  voluntary  gift  like  the  present, 
where  the  person  seeking  to  set  aside  the  transfer 
never  received  any  benefit  whatever  from  the 
transaction.  There  was  an  attempt  to  show  that 
in  consequence  of  the  plaintiff's  delay  in  brinnng 
the  action  the  defendant,  and  the  sisterhood  which 
she  represents,  had  incurred  liabilities  on  the 
faith  of  retaining  the  monev  given  by  the  plain- 
tiff. But  I  can  find  no  eviaence  to  support  this 
contention.  Mr.  Ford  contended  that  in  1883  a 
lease  was  taken  for  the  sisterhood  at  a  rent 
exceeding  that  for  which  it  had  been  previously 
liable.  But  the  lease,  if  it  was  of  the  suggested 
date,  is  not  in  evidence,  and  the  evidence  attri- 
butes the  taking  of  a  larger  piece  of  land  at  the 
increased  rent  to  the  reliance  of  Mr.  Nihill  on  the 
expectations  formed  in  1870  or  1879,  based  on  the 
plaintiff's  promises  that  she  would  give  her  pro- 
perty to  the  sisterhood.  This  defence,  in  my 
opinion,  fails.  Is  the  delay  (and  in  this  case  it 
was  very  great)  of  itself  sn£Bcient  to  deprive  the 
plaintiff  of  her  right  to  the  fund  now  in  tne  defen- 
dant's hands  P  The  defendant  has  not  pleaded 
the  Statute  of  Limitations,  and  I  do  not  suggest 
that  she  could  have  successfully  done  so.  In  cases 
where  the  fact  of  influence  depends  on  the  result 
of  conflicting  evidence,  delay  must  be  important, 
but  it  cannot  be  disputed  that  the  plaintiff  was  in 
a  state  which  necessarily  subjected  her  to  a  power- 
ful influence.  The  proof  of  this  does  not  depend 
on  parol  evidence,  but  on  the  rules  and  admitted 

principles  of   the   sisterhood.     Mere   delay   in 

ligitized  by 


70-VoL  vm.,  N.  BJ 


THE  LAW  TIMES. 


[Sept.  17,  1887. 


Or.  o»  Art."] 


Atj^abd  v.  SKcraxa. 


[Or.  o»  Apt. 


enforcing  a  rigbt  is  not  in  itself  a  defence.  It  is 
vmj  different  from  raising  no  objection  to  an  act 
while  it  is  being  done,  wnich  may  be  treated  as 
assent  to  the  act,  and  therefore  as  beinj?  acqui- 
BBoence  so  as  to  be  an  eqnitable  defence.  Tne  judg- 
ment of  Thesiger,  L.J.  in  De  Buasehe  ▼.  Alt  (u6t 
«tip.)  is  in  point.  In  Wright  v.  Vanderplank  {ubi 
tup.),  which  was  much  relied  npon  as  regards 
delay,  the  action  was  not  bronght  nntil  ten  years 
after  the  execution  of  the  deed  sought  to  be  set 
aside,  yet  Turner,  L.J.  says,  "as  to  the  time 
which  has  elapsed,  if  the  case  had  rested  on  time 
onl^,  much  might  hare  been  said  in  favour  of  the 
plamtiS's  claim,"  and  in  dismissing  the  action  he 
relied  on  the  way  in  which  the  donor  had  during 
the  period  subsequent  to  the  execution  of  the  deed 
dealt  with  the  property  as  recognising  the  deed  as 
effectual.  Moreover,  delay  in  asserting  rights 
cannot  be  in  eauity  a  defence  unless  the  plaintiff 
was  aware  nf  ner  rights.  In  her  evidence  she 
stated  that  until  lon^  after  1879  she  did  not  know 
that  she  could  set  aside  the  gift.  A  letter  of  June 
1879  was  relied  on  to  displace  this  statement. 
Bat  the  terms  of  that  letter,  though  apparently 
inconsistent  with  her  evidence,  are  ambiguous, 
and  the  letter  was  not  put  to  her  in  cross-exami- 
nation. Also  it  was  in  evidence  that  shortly  after 
she  left  the  sisterhood  she  had  some  conversation 
with  her  brother  about  her  money  and  with  a 
Boman  Catholic  priest,  who  advised  her  not  to 
trouble  herself  about  it ;  and  also  that  shortly 
after  she  left  the  sisterhood  she  consulted  with  a 
solicitor  as  to  making  a  fresh  will,  and  that  ha 
told  her  "  it  was  too  much  money  to  leave  behind 
her."  But  I  understand  that  Kekewich,  J.  did  not 
discredit  her  evidence  as  to  the  time  when  she 
first  was  informed  of  her  right  to  set  aside  the 
gifts  to  the  defendant,  and  I  think  that  we  ought 
to  hold  that  she  did  not,  nntil  long  after  1879, 
know  her  rights.  The  delay  which  has  occurred 
since  1879  is,  I  think,  a  defence  against  any  claim 
on  behalf  of  the  plaintiff  to  the  dividends  oa  the 
stock  now  in  the  name  of  the  defendant  before  the 
commencement  of  the  action.  But  in  my  opinion 
it  is  no  defence  as  regards  the  stock  remaining  in 
the  hands  of  the  defendant  and  the  dividends 
accrued  since  the  commoicement  of  the  action. 
At  the  time  when  the  plaintiff  left  the  sisterhood 
in  1879  that  stock  was  property  which  the  plain- 
tiff was  entitled  to  chum,  as  being  held  Dy  the 
defendant  in  trust  for  her.  The  delay  in  this  case 
does  not,  in  my  opinion,  amount  to  evidence  that 
the  plaintiff  recognised  the  gift  as  her  own  spon- 
taneous act,  and  in  my  opinion  it  cannot  be  relied 
npon  as  having  deprived  the  defendant  of  any 
evidence  in  her  favour  which  conld  have  been 
adduced  if  the  plaintiff  had  bronght  her  action 
shortly  after  she  left  the  sisterhood.  In  my 
opinion,  the  plaintiff  is  entitled  to  a  decree  for 
retransfer  to  her  of  the  stock  in  question  and  for 
payment  of  the  dividends  accorued  since  the  com- 
mencement of  the  action. 

LiSDLET,  L.J.— -In  1867  the  plaintiff  was  living 
with  her  mother  in  London,  and,  on  the  recom- 
mendation of  some  clergyman,  the  plaintiff  went 
to  the  Bev.  Mr.  Nihilf,  vicar  of  St.  Michael's, 
iFinsbury,  for  confession,  and  asked  bim  for 
work  in  his  parish  of  Shoreditch.  By  him  she 
was  introduced  to  the  defendant  Miss  Skinner, 
who  was  then,  and  is  still,  the  lady  superior  of 
the  sisterhood  of  St.  Moi-y  at  the  Cross. 
Shortly  afterwards — i.e^  in   1868— ^e  plaintiff 


joined  the  sisterhood  as  an  associate,  and  at 
about  this  time  she  promised  Mr.  NihiU  to- 
devote  her  property  to  the  service  of  the  poor. 
She  explained  to  him  that  she  had  not  mnoh  pro- 
perty then,  but  that  she  would  have  more,  and 
she  said  she  would  bring  all  into  the  sisterhood. 
This  promise,  Mr.  Nihul  tells  us,  he  considered 
binding  upon  her  conscience;  and  it  is  plain- 
that  the  plaintiff  herself  so  considered  it.  Bni 
this  promise  was  purely  gratuitous,  and  it  does 
not  appear  that  the  plamtiff  ever  knew  that  the 
promise  in  question  was  not  binding  npon  her  in 
point  of  law;  her  evidence  shows  that  she  did 
not  realise  its  full  meaning,  or  the  position  she 
would  find  herself  in  if  she  should  ever  desire 
to  leave  the  sisterhood.  Such  an  event  never 
occurred  to  her  as  one  which  could  ever  happen. 
In  1870  the  plaintiff  became  a  postulant,  and 
later  in  the  same  year  a  novice,  and  finally  in 
Aug.  1871  a  sister.  Each  of  these  steps  was 
accompanied  by  religious  services,  and  bound 
the  plaintiff  more  and  more  closely  to  the  sister^  - 
hood,  and  alienated  her  more  and  more  fram 
the  world  at  large.  When  the  plaintiff  became  a 
postulant  she  ceased  to  reside  with  her  mother, 
and  resided  with  the  sisterhood,  and  whilst  a 
postulant  the  plaintiff  made  a  will,  by  which  sfas 
left  the  whole  of  her  property  to  the  sisterhood. 
This  was  done  at  the  request  of  the  lady  superior. 
The  will,  when  made,  was  laid  upon  the  altw, 
and  was  regarded  as  a  consecrated  document. 
Why,  is  not  explained,  and  is  left  to  inference. 
The  only  reason  I  can  suggest  for  such  a  step  is 
to  impress  the  plaintiff  that  she  was  doing  a  very 
solemn  thing,  and  one  which  was  never  to  i^ 
nndone.  The  will  laid  upon  the  altar  and  oonae- 
crated  would,  I  imagine,  cease  to  be  regarded  by 
the  plaintiff  and  the  lady  superior  as  a  revocabla 
instrument.  The  plaintiff  was  twenty -seven 
years  of  ace,  or  thereabouts,  when  she  first  joined 
the  sisteraood.  She  sought  Mr.  Nihill ;  he  did 
not  seek  her.  She  wished  to  join  the  sisterhood, 
and  she  was  resolved  to  devote  herself  and  hior  - 
property  to  it  and  to  charitable  work.  This  wish 
and  determination  were  naturally  strengtbed  by 
the  religious  services  of  the  sisterhood,  and  bv  tha 
influence  of  those  around  her.  There  is  evidenoB 
that,  when  a  novice,  and  before  she  had  become  a 
sister,  she  wished  to  leave  the  sisterhood,  bnt 
that  she  did  not  feel  that  she  could  do  so,  and 
that  she  felt  even  then  bound  to  the  sisterhood. 
After  she  became  a  sister  she  again  wished  to 
leave,  but  she  was  told  by  the  lady  superior  that 
she  could  not  do  so,  and  that  she  was  bound  to 
the  sisterhood  for  life.  On  another  and  later 
occasion  she  was  not  allowed  to  leave,  althoogh 
she  wished  to  do  so.  On  becoming  a  sister  the 
plaintiff  took  vows  of  obedience  to  the  lady 
snperior,  and  of  poverty  and  chastity ;  and  there 
can  be  no  doubt  that  the  plaintiff  regarded 
these  vows  as  binding  on  her,  not  only  when 
she  took  them,  but  ever  afterwards  until  she 
finally  left  the  sisterhood  and  became  a  Boman 
Catholic.  On  becoming  a  sister  the  plaintiff 
also  became  subject  to  the  rules  of  ths 
sisterhood.  These  rules,  although  not  reduced 
into  their  final  shape  until  1872  or  1873,  were 
practically  in  force  before,  and  were  well  known  to  - 
the  plaintiff  when  she  became  a  sister.  The  im- 
portant rules  are  those  which  require  (1)  implicit 
obedience  to  the  lady  superior;  (2)  poverty.  A 
third  role  (No.  31}  is  th«B  worded:  "  Let np  sister  - 
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-aeelc  adviee  of  any  extern  without  the  superior's 
ieare."  The  vow  oF  poverty  and  the  rule  as  to 
poverty  obliged  each  sister  to  give  away  all  her 
property.  But  the  role  did  not  require  her  to 
give  it  or  any  of  it  to  the  sisterhood.  She  could 
gin  it  to  her  relations,  or  to  the  poor  if  she 
wished.  But  it  would  be  idle  to  suppose  that  a 
iBster  would  not  feel  that  she  ought  to  give  some 
-of  her  property  at  least  to  the  sisterhooid,  and  it 
would  oe  equally  idle  to  suppose  that  she  would 
not  be  expected  to  do  so.  Tlie  forms  of  deeds  in 
the  schedules  A.  and  B.  to  the  rules  are  very 
significant.  The  donee  is  inserted  as  "  —  her  heirs, 
executors,  administrators,  and  assigns."  The  in- 
troduction of  "her  "  is  very  unusual  in  a  legal  form, 
and  shows  plainly  enough  who  the  donee  was 
expected  to  be.  Further,  the  deeds,  when  filled 
v^  are  by  the  rules  to  be  placed  on  the  altar ;  in 
order,  I  suppose,  to  add  to  their  solemnity,  and 
impress  the  donor  with  a  sense  of  their  irrevoca- 
bility. The  plaintiff  never  executed  any  such 
deed  as  was  contemplated  by  the  rules ;  but  they 
■od  the  schedules  show  what  was  expected  to  be 
dime.  In  this  particular  case,  moreover,  the 
plaintiff  had  expressly  promised  to  give  all  she 
nad  to  the  sisterhood,  and  Mr.  Nihill  tells  us  that 
non-performance  of  this  promise  would  have  been 
naarded  as  dishonourable.  The  vow  and  rule 
-ebUgiofi^  to  implicit  obedience  to  the  lady  superior, 
and  the  exhortation  or  command  to  regard  her 
voice  as  the  voice  of  God,  produce  very  different 
■efEitcts  on  different  minds.  There  can,  however, 
be  no  question  that  the  plaintiff  felt  bound  by  the 
vow  and  by  the  rule  until  she  emancipated  herself 
from  bcth  of  them,  which  she  did  when  she  left 
the  sisterhood.  It  is  important,  however,  to  bear 
inmind  that  the  fetter  thus  placed  on  the  plaintiff 
was  the  result  of  her  own  tree  choice.  There  is 
no  evidence  that  pressure  was  put  upon  her  to 
-enter  upon  the  mode  of  life  which  she  adopted. 
She  chose  it  as  the  best  for  herself;  she  devoted 
hnrself  to  it  heart  and  soul ;  she  was,  to  use  her 
■own  expression,  "  infatuated  "  with  the  life  and 
with  the  work.  But,  though  infatuated,  there  is 
no  evidence  to  show  that  she  was  in  that  state  of 
mental  imbecility  which  would  justify  the  in- 
ference that  she  was  unable  to  take  care  of  her- 
«df  or  to  manage  her  own  affairs.  The  rule 
against  obtaiuing  advice  from  extems  without 
the  consent  of  the  lady  superior  invites  great 
'  suspicion.  It  is  evidently  a  rule  capable  of  being 
used  in  a  very  tyrannical  way,  and  so  as  to  result 
m  intolerable  oppression.  I'  have  carefully  ex- 
amined the  evidence  to  see  how  this  rule  prac- 
tkaUy  worked ;  but  I.  can  find  nothing  on  the 
nbject.  I  can  find  nothing  to  show,  one  way 
■■or  the  other,  what  would  have  been  the  effect, 
ior  example,  of  a  reauest  for  leave  to  coilsult 
a  friend  or  obtwn  legal  or  other  advioe  respecting 
-•■y  disposition  ofproperty  or  respecting  leaving 
the  sisterhood.  Tnere,  however,  is  the  rule,  and 
a  very  important  one  it  is.  I  shall  have  occasion 
to  refer  to  it  again  hereafter.  Such  being  the 
nature  of  the  vows  and  rules  which  the  plaintiff 
liad  ttdien,  and  to  which  she  had  submitted  her- 
adf,  and  by  which  she  felt  herself  bound  by  the 
highest  religious  sanctions,  it  is  necessaiy  to 
examine  what  she  did  with  her  property,  and  the 
oronmstances  under  which  she  gave  it  to  the 
BiBteihood.  The  evidence  shows  that  her  brother, 
who  was  one  of  her  trustees,  kept  her  fully  in- 
foonsd  of  what  her  property  consisted  o^  and  he 


remitted  to  her  from  time  to  time  cheques  and 
transfers  of  railway  stock  and  other  securities  to 
which  she  was  entitled.     The  brother's  letters, 
and  the  cheques  and  transfers,  all  passed  through 
the  hands  of  the  lady  superior,  it  being  the  rule 
that  she  should  see  all  letters  to  sisters.    The 
plaintiff  gave  all  the  (dieqnes  to  the  lady  superior 
after  indorsing  them,  and  also  transferred  to  her 
aU  the  railway  stock  and  securities  as  they  were 
received.    The  cheques  were  handed  over  to  Mr. 
Nihill,  who  was  the  treasurer  of  the  sisterhood, 
and  were  paid  by  him  into  a  bank  to  an  account 
kept  in  his  own  name,  and  on  which  he  alona 
could    draw.      The    sisterhood  was    building    a 
hospital,  in  which  the  plaintiff  took  great  interest, 
and  most  of  the  plaintiff's  money  was  spent  in 
defraying  the  expense  of  the  building.    I  have 
examined  the  evidence  with  care,  in  order  to  see 
whether  any  pressure  was  put  upou  the  plaintiff 
in  order  to  induce  her  to  give  her  property  to 
the   sisterhood,  or  whether  any  deception  was 
practised  upon  her,  or  whether  any  unfair  advao* 
tage  was  taken  of  her,  or  whether  any  of  her  money 
was   ai^lied  otherwise  than   bona  fide   for  the 
objects  of  the  sisterhood,  or  for  any  purpose  which 
the  plaintiff  could  disapprove,    l/he  result  of  the 
evidence  convinces  me  that  no  pressure  (exo^t 
the  inevitable  pressure  of  the  vows  and  rules)  was 
brought  to  bear  on  the  plaintiff ;  that  no  deception 
was  practised  upon  her ;  that  no  unfair  advantage 
was  taken  of  her ;  that  none  of  her  money  was 
obtained  or  applied  for  any  purpose  other  than 
the  legitimate  objects  of  the  sisterhood.    Not  • 
farthing  of  it  was  either  obtained  or  applied  for 
the  private  advantage  of  the  lady  superior  or  of 
Mr.  Nihill ;    nor  indeed  did  the  plaintiff  ew 
suggest  that  such  had  been  the  case.    The  real 
truth  is  that  the  plaintiff  gave  away  her  property 
as  a  matter  of  course,  and  without  seriously  tnink> 
ing  of  the  consequences  to  herself.      She  had 
devoted  herself  and  her  fortune  to  the  sisterhood, 
and  it  never  occurred  to  her  that  she  should  ever 
wish  to  leave  the  sisterhood,  or  desire  to  have  her 
money  back.     In  giving  away  her  property  as 
she  did  she  was  merely  acting  up  to  her  promise 
and  vow,  and  the  rule  of  the  sisterhood,  and  to 
the  standard  of  duty  which  she  had  erected  fox 
herself  under  the  influences  and  circumstances 
^ready  stated.     In  May  1879  the  plaintiff  left 
the  sisterhood,  and  on  the  16th  of  that  month 
she  was  received  into  the  Boman  Catholic  Church, 
and  she  then  regarded  herself  as  freed  from  the 
vows  she  had  taken  on  joining   the  sisterhood. 
Soon  after  she  had  left  the  sisterhood  the  plaintiff 
had  some  conversation  with  her  brother  about 
getting  her  money  back ;  and  he  said  he  did  not 
want  the  trouble  and  she  had  better  leave  it 
alone.    She  was  also  advised  by  a  Roman  Catholic 
I«ie8t  not  to  trouble  about  it.    In  Feb.  1880  she 
consulted  her  present  solicitor  about  making  a 
new  will,  and  she  then  had  some  conversation 
with  him  about  the  money  she  had  given  to  the 
sisterhood,  and  he  told  her  it  was  too  Large  a  sum 
to  leave  behind  without  asking  for  it  back,  and 
she  said  she  would  not  trouble  about  it.     Some 
time  in  1884  the  plaintiff  heard  that  another 
sister,  a  Miss  Memman,  had  left  the  sisterhood, 
and  had  asked  for  the  money  back,  and  bad  had 
it  returned  to  her,  and  then  the  plaintiff  made  up 
her  mind  to  try  and  get  her  money  bank.    Upon 
her  re-examination  by  Sir  Charles  Bussell  the 
plaintiff  said  that  she  had  no  idea  that  she  .could 
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eet  it  back  until  after  she  had  heard  that  Miss 
Herriman  had  recovered  hers.-  But  the  evidence 
already  alladed  to  shows  clearly  that  she 
had  considered  the  matter,  and  had  come  to  the 
conclusion  that  it  was  not  worth  troubling  abont. 
As  a  matter  of  fact,  althongh  she  asked  the  lady 
superior  in  1880  to  give  her  back  her  wiU,  she 
never  asked  for  any  of  her  money  back  until  1884, 
more  than  five  years  after  she  had  left  the  sister- 
hood, and  the  present  action  was  not  brought 
until  the  28th  Aug.  1885.  By  her  action  the 
plaintiff  soneht  to  recover  the  whole  of  the 
capital  money  which  she  had  given  to  the  sister- 
hood, amounting  to  nearly  83)0{.  Kekewich,  J. 
tried  the  action,  and  gave  judgment  for  the 
defendant.  From  this  judgment  tne  plaintiff  has 
appealed,  but  she  has  limited  her  appeal  to  two 
sums  of  5002.  and  1171Z.  railway  stock  transferred 
by  her  to  the  lady  superior,  and  still  standing 
in  her  name.  Two  questions  are  raised  by  the 
appeal,  viz.,  first,  whether  the  gifts  made  by  the 
plaintiff  to  the  sisterhood  were  revocable  or  irre- 
vocable when  made ;  secondly,  whether,  assuming 
them  to  have  been  irrevocable  when  made,  it  was 
competent  for  the  plaintiff  to  revoke  them  wheu 
she  did.  The  first  question  is  one  of  great 
importance  and  difficulty.  Its  solution  requires 
a  careful  consideration  of  the  legal  effect  of  gifts 
by  persons  of  mature  age  who  feel  bound  by  vows 
and  rules  to  give  away  their  property,  but  who 
have  taken  the  vows  and  submitted  to  the  rules 
voluntarily  and  without  pressure,  and  who  are 
subject  to  no  other  coercion  or  influence  than 
necessarily  results  from  the  vows  and  rules 
themselves,  and  from  the  state  of  their  own 
minds.  There  is  no  statutory  law  in  this  country 
prohibiting  such  g^fts  unless  what  is  given  is 
land,  or  money  to  be  laid  out  in  land.  These  are 
provided  for  by  the  Mortmain  and  Charitable  Uses 
Acts  ;  but  they  have  no  application  to  this  case. 
The  common  law,  as  distinguished  from  equity, 
does  not  invalidate  such  gifts  as  these.  There 
being  no  duress  or  fraud,  the  only  ground  for 
impeaching  such  gifts  at  law  would  be  want  of 
capacity  on  the  part  of  the  donor,  and,  although 
the  plaintiff  was  a  religious  enthusiast,  no  one 
coold  treat  her  as  in  point  of  law  nan  eonwoB 
mentit.  There  isiio  authority  whatever  for  saymg 
that  her  gifts  were  invalid  at  law.  It  is  to  the 
doctrines  of  equity,  then,  that  recourse  must  be 
had  to  invalidate  such  gifts,  if  they  are  to  be 
invalidated.  The  doctrine  relied  upon  by  the 
appellant  is  the  doctrine  of  undue  influence 
expounded  and  enforced  in  Hxtgiienin  v.  Bateley 
(14  Yes.  273),  and  other  cases  of  that  class. 
These  cases  may  be  subdivided  into  two  groups, 
which,  however,  often  overlap.  First,  there 
are  the  cases  in  which  there  has  been  some 
unfair  and  improper  conduct — some  coercion 
from  outside,  some  overreaching,  some  form 
of  cheating,  and  generally,  though  not  always, 
some  personal  advantage  obtained  by  a  donee 
placed  in  some  close  and  confidential  relation 
to  the  donor.  Norton  v.  K«Uy  (2  Eden.  286); 
Nottidge  v.  Pnnce  (2  L.  T.  Bep.  N.  S.  720; 
2  Giff .  246) ;  Lyon  v.  Boma  (uU  sup.) ;  Whyte  v. 
Meade  (2  Jr.  Eq.  420),  all  belong  to  this  group.  In 
Whyie  v.  Meade  a  g^  to  a  convent  was  set  aside, 
but  the  gift  was  the  result  of  coercion  clearly 
proved.  The  evidence  does  not  bring  the  present 
case  within  this  group.  The  second  group  con- 
sists of  cases  in  which  the  position  of  the  donor 


to  the  donee  has  been  such  that  it  has  been  tha 
duty  of  the  donee  to  advise  the  donor,  or  even  to 
manage  his  property  for  him.  In  such  cases  the 
courts  throw  upon  the  donee  the  burden  of 
proving  that  he  has  not  abused  his  position,  and 
of  proving  that  the  gift  made  to  him  has  not  beeiv 
brought  about  by  any  undue  infiaence  on  his 
part.  In  this  class  of  cases  it  has  been  considered 
necessary  to  show  that  the  donor  had  indepen- 
dent advice,  and  was  removed  from  the  influence 
of  the  donee  when  the  g^  to  him  was  made. 
Huguenin  v.  Baadey  was  a  case  of  this  kind.  The 
defendant  had  not  only  acquired  considerable 
spiritual  influence  over  the  plaintiff,  but  'was 
intrusted  by  her  with  the  management  of  her 
property.  His  duty  to  her  was  clear,  and  it  was 
with  reference  to  persons  so  situated  that  Lord 
Eldon  used  the  language  so  often  quoted,  and  so 
much  relied  on  in  this  case.  He  said  (14  Yes.^ 
p.  299) :  "  Take  it  that  she  (the  plaintiff)  intended 
to  give  it  to  him  (the  defendant) ;  it  is  by  no 
means  out  of  the  reach  of  the  principle.  The 
question  is  not  whether  she  knew  what  she  was 
doing,  had  done,  or  proposed  to  do,  but  haw 
the  mtention  was  produced;  whether  all  that 
care  and  providence  was  placed  around  her,  as 
against  tnose  who  advised  her,  which  from 
their  situation  and  relation  with  respect  to  her 
they  were  bound  to  exert  on  her  behalf."  This 
principle  has  been  constantly  recognised  and 
acted  upon  in  subsequent  cases,  but  in  all  of  them, 
as  in  Huguenin  v.  Bcueley  itself,  it  was  the  duty 
of  the  donee  to  advise  and  take  care  of  the  donor. 
Where  there  is  no  such  duty,  the  language  of 
Lord  Eldon  ceases  to  be  applicable.  Shades  v. 
Bate  {ubi  sup.)  was  determined  on  the  .same  prin- 
ciple as  Huguenin  v.  Baseley,  the  court  having 
come  to  the  conclusiou  that  the  relation  of  the 
defendant  to  the  plaintiff  was  really  that  of  a 
solicitor  to  his  client.  I  have  not  been  able  to 
find  any  case  in  which  a  ^ft  has  been  set  aside 
on  the  ground  of  undue  mfluence,  which  does 
not  fall  within  one  or  other  or  both  of  the  groups 
above  mentioned.  Nor  can  I  find  any  authority 
which  actually  covers  the  present  case.  But 
it  does  not  follow  that  it  is  not  reached  by- 
the  principle  on  which  the  court  has  proceedea 
in  dealing  with  the  oases  which  have  already 
called  for  decision.  They  illustrate  but  do  n(^ 
limit  the  principle  applied  to  them.  The  prin- 
ciple must  be  examined.  What,  then,  is  the 
principle  P  Is  it  that  it  is  right  and  expedient  to 
save  persons  from  the  consequences  of  their  own 
folly  P  Or  is  it  that  it  is  right  and  expedient  to 
save  them  from  being  victimised  by  other  people  P 
In  my  opinion  the  doctrine  of  undue  influence  ia 
founded  upon  the  second  of  these  two  principlesi 
Courts  of  eouity  have  never  set  aside  gifts  on  the 
ground  of  the  folly,  imprudence,  or  want  of  fore- 
sight on  the  part  or  donors.  The  courts  have 
always  repudiated  any  such  jurisdiction.  Htiguenin 
V.  Baseley  is  itself  a  clear  authority  to  this  effectv 
It  would  obviously  be  to  encourage  folly,  reckless- 
ness, extravagance,  and  vice  if  persons  could  gefc 
back  property  which  they  had  foolishly  made 
away  witn,  whether  by  giving  it  to  charitable 
institutions,  or  by  bestowing  it  on  less  worthy 
objects.  On  the  other  hand,  to  protect  people 
from  bein^  forced,  tricked,  or  misled,  in  anyway, 
by  others  into  parting  with  their  property,  is  one 
ot  the  most  legitimate  objects  ot  all  laws;  and 
1  the  equitable  doctrine  of  unihie.  influence  has 
■•■igitized  by  V^OOQ IC 
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grown  ont  of  and  been  developed  by  the  necessity 
of  gnppling  with  insidious  forms  of  spiritual 

rnny  and  with  the  infinite  Tarieties  of  fraud, 
no  court  has  ever  attempted  to  define  fraud, 
so  no  court  has  ever  attempted  to  define  nndne 
influence,  which  includes  one  of  the  many  Tarieties. 
The  undue  influence  which  courts  of  eouity  endea- 
Tonr  to  defeat  is  the  undue  influence  oi  one  person 
OTer  another;  not  the  influence  of  enthusiasm 
on  the  enthusiast  who  is  carried  away  by  it, 
unless  indeed  such  enthusiasm  is  itself  tue  result 
of  external  undue  influence.  But  the  influence  of 
one  mind  over  another  is  very  subtle,  and  of  aU 
influences  religious  influence  is  the  most  dangerous 
and  the  most  powerful;  and  to  counteract  it 
courts  of  equity  have  gone  very  far.  They  have 
not  shrunk  from  setting  aside  gifts  made  to  per- 
sons in  a  position  to  exercise  undue  influence 
over  the  donors,  although  there  has  been  no  proof 
ti  the  actual  exercise  of  such  influence ;  ana  the 
courts  have  done  this  on  the  avowed  ground  o'f 
the  necessity  of  going  this  length  in  order  to 
protect  persons  from  the  exercise  of  such  in- 
fluence under  circumstances  which  render  proof 
of  it  impossible.  The  courts  have  required  proof 
of  its  non-exercise,  and,  failing  that  proof,  have 
set  aside  gifts  otherwise  unimpeachable.  In  this 
particular  case  I  cannot  find  any  proof  that  any 
gift  made  by  the  plaintiff  was  the  result  of  any 
aotnal  exercise  of  power  or  influence  on  the  part 
of  the  lady  superior  or  of  Mr.  Nihill,  apart  from 
the  influence  necessarily  incidental  to  their  position 
in  the  sisterhood.  Everything  that  the  plaintiff 
did  is.  in  my  opinion,  referable  to  her  own  willing 
submission  to  the  vows  she  took,  and  to  the  rules 
which  she  approved,  and  to  her  own  enthusiastic 
deration  to  the  life  and  work  of  the  sisterhood. 
This  enthusiasm  and  devotion  were  nourished, 
strengthened  and  intensified,  by  the  religious 
serrices  of  the  sisterhood,  and  by  the  example  and 
inflnence  of  those  about  her.  But  she  chose  the 
life  and  work ;  such  fetters  as  bound  her  were 
Tolnntarily  put  upon  her  by  herself ;  she  could 
have  shaken  them  off  at  any  time  had  she 
thought  fit,  and  had  she  had  the  courage  so  to  do ; 
and  no  unfair  advantage  whatever  was  taken  of 
her.  Under  these  circumstances  it  is  going  a 
long  way  to  hold  that  she  can  invoke  the  doc- 
trine of  undue  influence  to  save  her  from  the  con- 
sequences of  her  own  acts,  and  to  entitle  her  to 
avoid  the  gifts  she  made  when  in  a  state  of  mind 
different  from  that  in  which  she  now  is.  I  am  by 
no  means  insensible  of  the  difficulty  of  ^oing  so 
&r.  Nevertheless,  consid^  the  position  m  which 
the  plaintiff  had  placed  herself.  She  had  vowed 
poverty  and  obedience,  and  she  was  not  at  liberty 
to  consult  extems  without  the  leave  of  her 
tmperior.  She  was  not  a  person  who  treated  her 
vows  lightly ;  she  was  deeply  religious  and  felt 
bound  by  her  promise,  by  her  vows,  and  by  the 
rules  of  the  sisterhood.  She  was  absolutely  in  the 
power  of  the  lady  superior  and  Mr.  Nihill.  A 
gift  made  by  her,  under  these  circumstances,  to 
the  lady  superior  cannot,  in  my  opinion,  be 
retained  by  the  donee.  The  equitable  title  of  the 
donee  is  imperfect  by  reason  of  the  influence 
inevitably  resulting  tnra  her  position,  and  which 
influence  experience  has  taught  the  courts  to 
regard  as  undue.  Whatever  doubt  I  might  have 
had  on  this  point  if  there  had  been  no  rule 
agunst  consulting  extems,  that  rule,  in  my  judg- 
ment, turns  the  scale  against  the  defendant.    In  ' 


the  face  of  that  rule  the  gifts  made  to  the  sister- 
hood cannot  be  supported  in  the  absence  of  proof 
that  the  plaintiff  could  have  obtained  independent 
advice,  if  she  had  wished  for  it,  and  tnat  she 
knew  that  she  would  have  been  allowed  to  obtain 
such  advice  if  she  had  desired  so  to  do.    I  doubt 
whether  the  gifts  could  have  been  supported  if 
such  proof  had  been  given,  unless  there  was  also 
proof  that  she  was  free  to  act  on  the  advice  which 
might  be  given  to  her.     But  the  rale  itself  is  so- 
oppressive  and  so  easily  abused  that  any  person 
subject  to  it  is,  in  my  opinion,  brought  within  th& 
class  of  those  whom  it  is  the  duty  of  the  court  to- 
protect    from    possible    imposition.      The    gifta 
cannot  be  supported  without  proof  of  more  free- 
dom in  fact  than  the  plaintiff  can  be  supposed  to 
have  actually  enjoyd.    The  case  is  bronght  within 
the  principle  so  forcibly  expressed  by  the  late 
Knight  Bruce,  L.J.  in  Wright  v.  Vanderplank  (uM 
av.p.),  in  which  a  gift  by  a  daughter  to  ner  father 
was  sought  to  be  set  aside.    If  any  independent 
person  had  explained  to  the  plaintiff  that  her  pro- 
mise to  give  all  her  property  to  the  sisterhood 
was  not  legally  binding  upon  her,  and  that  her 
vows  of  poverty  and  obedience    had    no    legal 
validity,  and  that  if  she  ^ve  her  property  away 
and  afterwards  left  the  sisterhood  she  would  he 
luiable  to  get  her  property  back,  it  is  impossible 
to  say  what  she  might  or  might  not  have  done. 
In  fact  she  never  had  the  opportunity  of  consider- 
ing this  question.    Where  a  ^t  is  made  to  a 
person  standing  in  a  confidential  relation  to  the 
donor  the  court  wOl  not  set  aside  the  gift,  if  of  a 
small  amount,  simply  on  the  ground  that  the 
donor  had  no  independent  advice;  in  such  a  case 
some  proof  of  the  exercise  of  the  influence  of  the 
donee  must  be  g^ven.    The  mere  existence  of  such 
influence  is  not  enough  in  such  a  case  (see  the 
observations  of  Turner,  L.J.  in  Rhodet  v.  BeUe, 
tibi  gvp.).    But  if  the  gift  is  so  large  as  not  to  be 
reasonably  accounted  for  on  the  ground  of  friend- 
ship, relationship,    charity,    or    other    ordinary 
motive  on  which  ordinary  men  act,  the  burden  is. 
upon  the  donee  to  support  the  gift.     So  in  a  case 
like  this  a  distinction  might  well  be  made  bet  weea 
gifts  of  capital  and  gifts  of  income,  and  between 
gifts  of  moderate  amount  and  gifts  of  large  sums 
which  a  person  unfettered  by  vows  and  oppres- 
sive rules  would  not  be  likely  to  wish  to  make. 
In  this  case  the  plaintiff  practically  gave  away 
all  she  could,  although,  having  a  life  interest 
in  other  property,  she  did  not  rednce  herself 
to  a  state  of  poverty.    As  I  have  already  stated,. 
I  bejieve  that  in  this  case  there  was  in  fact  no- 
unfair  or  undue  influence  brought  to  bear  upon 
the    plaintiff    other    than    such    as     inevitfibly 
resulted  from  the  training  she  had  received,  the 
promise  she  had  made,  the  vows  she  had  taken, 
and  the  rules  to  which  she  had  submitted  herself. 
But  her  gifts  were  in  fact  made  under  a  pressure 
which,  while  it  lasted,  the  plaintiff  could  not 
resist,  and  were  not,  in  my  opinion,  past  recall 
when  that  pressure  was  removed.      When  the 
plaintiff  emancipated  herself  from    the  spell  by 
which  she  was  bound  she  was  entitled  to  invoke 
the  aid  of  the  court  in  order  to  obtain  the  restitu- 
tion from  the  defendant  of  so  much  of  the  plain- 
tiff's property  as  had  not  been  spent  in  accord- 
ance with  the  wishes  of  the  plaintiff,  but  remained 
in  the  hands  of  the  defendant.     The  plaintiff 
now  demands  no  more.    I  proceed  to  consider  the 
second  point   which  arises   in  tb' 
ligitized  by ' 
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whether  it  is  too  late  for  the  plaintiff  to  invoke 
the  assistaace  of  the  court.    More  than  six  years 
had  elapsed  between  the  time  when  the  plaintiff 
left  the  sisterhood  and  the  commencement  of  the 
present  action.    The  action  is  not  one  of  those  to 
which  the  Statute  of  Limitations  in  terms  applies, 
nor  is  that  statute  pleaded.     Bat  this  action  very 
closely  resembles  an  action  for  money  had  and 
received,  and  laches  and  acquiescence  are  relied 
upon  as  a  defence ;  and  the  question  is  whether 
this  defence  ought  to  prevail!    In  my  opinion  it 
ought.    Taking  the  statute  as  a  guide,  and  pro- 
ceeding on  the  principles  laid  down   by  Lord 
Camden  in  Smith  v.  Claiy  (3  Bro.  C.  C.  639,  n.),  and 
by  Lord  Bedesdale  in  Hovenden  v.  Amiealey  (2  Sch. 
&  Lef.  607),  the  lapse  of  six  years  becomes  a  very 
material  element  for  consideration.     It  is  not, 
however,  necessary  to  decide  whether  this  delay 
alone  wonld  be  a  suSBcient  defence  to  the  stction. 
The  case  by  no  means  rests  on  mere  lapse  of  time. 
There  is  far  more  than  inactivity  and  delay  on 
the    part    of    the  plaintiff.     There    is   conduct 
amounting  to   confirmation  of    her  gift.     Gifts 
liable  to  be  set  aside  by  the  court  on  the  ground 
of  undue  influence  have  always  been  treated  as 
voidable,  and  not  void.     If   authority  for  this 
proposition  be  wanted,  such   authority  will  be 
found  in  Wright  v.   Vanderplank  {ubi  sup.)  and 
l£UehellY.  Homfray  {ubi  tup.).    Moreover,  such 
gifts  are  voidable  on  eqnitaUe  grounds  only.    A 
^t   intended    when  made   to  be  absolute  and 
irrevocable,  but  liable  to  be  set  aside  by  a  court 
of  justice,  not  on  the  ground  of  change  of  mind 
OB  the  part  of  the  donor,  but  on  grounds  of  public 
policy  based  upon  the  fact  that  the  donor  was  not 
snfSciently  free  relatively  to  the  donee — such  a 
gift  is    very  different  from  a   loan  which    the 
borrower  knows  he  is  under   an  obligation  to 
repay,    and   is    also    different  from  a   gift  ez- 
pressfy  made   revocable,     and    never    intended 
to    be    absolute     and    unconditional.      A    gift 
made   in    terms     absolute    and    unconditional 
naturally  leads  the  donee  to  regard  it  as  his  own ; 
and  the  longer  he  is  left  under  this  impressioa 
the  more  difficult  it  is  justly  to  deprive  him  of 
what  he  has  naturally  so  regarded.    So  long  as 
the  relation  between  the  donor  and  the  donee 
which  invalidates   the  gift   lasts,  so  long  is  it 
necessary  to  hold  that  lapse  of  time  affords  no 
sufficient  ground  for  refusing  relief  to  the  donor. 
But  this  necessity  ceases  when  the  relation  itself 
comes  to  an  end ;  and  if  the  donor  desires  to  have 
his  gift  declared  invalid  and  set  aside,  he  ought,  iu 
my  opinion,  to  seek  relief  within  a  reasonable 
time  after  the  removal  of  the  influence  under 
which  the  gift  was  made.    If  he  does  not,  the 
inference  is  strong,  and  if  the  lapse  of  time  is 
long  the  inference  becomes  inevitable  and  con- 
clusive— that  the  donor  is  content  not  to  call  the 
gift  in  question  or,  in  other  words,  that  he  elects 
not  to  avoid  it,  or,  what  is  the  same  thing  in  effect, 
that  he  ratifies  and  confirms  it.    This  view  is  not 
only  conformable  to  the  well-settled  rules  relating 
to  other  voidable  transactions  (see  the  jndg^enfc 
in  Clough  v.  London  tmd  Norfh-Wettem  JBatbooy 
Company,  ubi  tup.),  but  is  also  warranted  by 
Wright  v.  Vanderplank  and  Mitchell  t.  Homfrcni. 
It  is  true  that  in  those  cases  the  donors  had  died; 
but  it  is  clear,  I  think,  that  the  decisions  pro- 
ceeded upon  the  ground  that  the  donors,  if  alive, 
could  not  have  obtained  relief.    A  right  to  have  a 
gift  set  aside  for  fraud  or  undue  influence  doen 


not  cease  on  the  death  of  the  donor,  but  passes  to 
his  representatives ;  and  if  in  MUrhdl  v.  Homfrojf 
the  donor  had  been  entitled  when  he  died  to  have 
his  gift  set  aside,  his  executors  would  have  sue- 
ceeded  to  his  rights,  and  wonld  have  obtained  the 
relief  they  sought.  In  this  particular  case  the 
plaintiff  considered,  when  she  left  the  sisterhood, 
what  course  she  should  take,  and  she  determined 
to  do  nothing,  but  to  leave  matters  as  they  were. 
She  insisted  on  having  back  her  will,  but  she 
never  asked  for  her  money  until  the  end  of  five 
years  or  so  after  she  left  the  sisterhood.  In  this 
Rtate  of  things  I  can  only  come  to  the  conclusion 
that  she  deliberately  chose  not  to  attempt  to  avoid 
her  gifts  but  to  acquiesce  in  them,  or,  if  the 
ezpre.ssion  be  preferred,  to  ratify  or  confirm 
them.  I  re^rd  this  as  a  question  of  fact,  and 
upon  the  evidence  I  can  oome  to  no  other  ooi^ 
elusion  than  that  which  I  have  mentioned.  Hore> 
over,  by  demanding  her  will  and  not  her  money, 
she  made  her  resolution  known  to  the  defendant. 
It  was  urged  that  the  plaintiff  did  not  know  her 
rights  until  shortly  before  she  asked  for  her 
money  back.  But,  in  the  first  place,  I  am  not 
satisfied  that  the  plaintiff  did  not  know  that  it 
was  at  least  questionable  whether  the  defendant 
I  could  retain  the  plaintiff's  money  if  she  insisted 
on  having  it  back.  In  the  next  place,  if  the 
plaintiff  did  not  know  her  rights,  her  ignorance 
was  simply  the  result  of  her  own  resolution  not 
to  inquire  into  them.  She  knew  all  the  facts ;  she 
was  in  communication  with  her  present  solicitor 
in  1880 ;  his  remark  that  "  it  was  too  large  a  snm 
to  leave  behind  without  asking  for  it  back  "  was 
a  clear  intimation  that  she  ought  to  ask  for  her 
money  back,  and  was  a  distinct  invitation  to  her 
to  consider  her  rights.  She  declined  to  do  bo; 
she  preferred  not  to  trouble  about  it.  Under 
these  circumstances  it  would,  in  my  opinion,  be 
wrong,  and  contrary  to  soond  principle,  to  give 
her  relief  on  the  ground  that  she  did  not  know 
what  her  rights  were.  Ignorance  which  is  the 
result  of  deliberate  choice  is  no  ground  for  equi- 
table relief ;  nor  is  it  an  answer  to  an  eqnitwis 
defence  based  on  laches  and  acquiescence.  Again, 
it  was  urged  that  the  defendant  has  not  been  pre> 
judiced  by  the  delay,  and  that  nothing  has  been 
done  on  the  faith  that  the  plaintiff  would  not 
require  her  money  to  be  returned  to  her.  But  I 
do  not  think  this  materiaL  I  treat  the  money  as 
absolutely  given  to  the  sisterhood  when  the 
plaintiff  determined  not  to  ask  for  it  back,  whidi 
she  did  in  1880.  But,  further,  I  cannot  come  to 
the  conclusion  that  nothing  has  been  done  on  the 
face  of  the  money  being  the  property  of  the 
sisterhood.  It  is  contrary  to  human  nature  to 
suppose  the  plaintiff's  money  was  not  for  years 
r^iarded  as  the  money  of  the  sisterhood,  and  that 
the  sisterhood  did  not  act  on  that  assumption 
and  make  their  arrangements  accordingly.  Mr. 
Nihill's  evidence  satisfies  me  that  they  did  soi 
although  I  do  not  think  he  shows  that  they  took 
any  particular  step  on  the  faith  of  having  the 
particular  sum  now  sought  to  be  taken  from 
them.  It  is  not,  however,  in  my  opinion,  neoes- 
saiT  to  prove  so  much  as  this.  Whether  the 
plamtiff's  conduct  amounts  in  pomt  of  law  to 
acquiescence  or  laches,  or  whether  it  amounts  to 
an  election  not  to  avoid  a  voidable  transaction,  or 
whether  it  amounts  to  a  ratification  or  a  con-'^ 
firmation  of  her  gifts,  are  questions  of  mere  words 
which  it  is  needless  to  discuss.  In  my  j  udgment, 
gitized  by  V^jC 
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it  wonld  not  be  fair  or  right  to  the  defendant  to 
eonpel  her  now  to  restore  the  money  songht  to 
be  recovered  by  this  appeal.  Nor,  in  my  opinion, 
would  BQch  a  reenlt  be  in  conformity  with  sonnd 
legal  or  eqnitiAle  principles.  Upon  this  ground, 
tiierefore,  I  am  of  opinion  that  this  appeal  onght 
to  be  dismissed. 

BowEW,  L.J. — ^This  is  a  case  of  great  importance. 
Tbere  are  no  aatfaoritiea  which  gorem  it.  My 
bethren,  on  whose  experience  in  matters  of  equity 
I  natnrally  shoald  rely,  differ,  and  on  that  ground 
I  have  thoo^ht  it  ri^ht  to  express  my  own  views 
spon  the  point.  It  is  a  qaestion  which  must  be 
decided  upon  broad  principles,  and  we  have  to 
consider  what  is  the  principle,  and  what  is  the 
Sinitation  of  the  principle,  as  to  voluntary  gifts 
where  there  is  no  fraud  on  the  part  of  the  defen- 
dant, but  where  there  is  an  all-powerful  religious 
inflaence  which  disturbs  the  independent  judg- 
ment of  one  of  the  parties,  and  subordinates  for 
all  worldly  purposes  the  will  of  that  person  to  the 
win  of  the  other.  It  seems  to  me  that  it  is  of 
essential  importance  to  keep  quite  distinct  two 
things,  which  in  their  nature  seem  to  me  to  be 
different — the  rights  of  the  donor,  and  the  duties 
of  the  donee,  and  the  obligations  which  are 
impoeed  upon  the  conscience  of  the  donee  by  the 
prmciples  of  this  court.  As  to  the  rights  of  the 
oonor  in  a  case  like  the  present,  I  entertain  no 
donbt.  It  seems  to  me  that  persons  who  are 
under  the  most  complete  influence  of  religious 
feeling  are  perfectly  free  to  act  upon  it  in  the 
disposition  of  their  property,  and  not  the  less 
free  becanse  they  are  enthusiasts.  Persona  of 
tins  kind  are  not  dead  in  law.  They  are  dead 
indeed  to  the  world  so  far  as  their  own  wishes 
and  feelings  about  the  things  of  the  world  are 
concerned ;  but  such  indifference  to  things 
ertemal  does  not  prevent  them  in  law  from  being 
free  agents.  Tn  tne  present  instance  there  was 
no  duress,  no  incompetency,  no  want  of  mental 
power  on  the  part  of  the  donor.  It  seems  to  me 
that,  so  far  as  regards  her  rights,  she  had  the 
absolute  right  to  deal  with  her  property  as  she 
chose.  Passing  next  to  the  duties  ot  the  donee, 
it  seems  to  me  that,  although  thin  power  of  perfect 
disposition  remains  in  the  donor  under  circum- 
Eisnces  like  the  present,  it  is  plain  that  equity 
win  pot  allow  a  person  who  exercises  or  enjoys  a 
dominant  religions  inflaence  over  another  to 
benefit,  directly  or  indirectly,  by  the  gifts  which 
the  donor  makes  under  or  in  consequence  of  such 
influence,  unless  it  is  shown  that  the  donor,  at 
the  time  of  making  the  gift,  was  allowed  full  and 
free  opportunity  for  counsel  and  advice  outside — 
the  means  of  considering  his  or  her  worldly 
position  and  exercising  an  mdependent  will  about 
it.  This  is  not  a  limitation  placed  on  the  action 
of  the  donor ;  it  is  a  fetter  placed  upon  the  con- 
science of  the  recipient  of  the  gift,  and  one  which 
arises  out  of  public  policy  and  fair  play.  If  this 
had  been  the  gift  of  a  chattel,  therefore,  the  pro- 
perty then  would  have  passed  in  law,  and  the 
ojstinction  between  the  gift  of  a  chattel  and  the 
gift  of  money  may  be  treated  as  a  pecuniary  one 
only  for  this  purpose.  Now,  that  being  the  rule, 
in  the  first  place,  was  the  plaintiff  entitled  to  the 
benefit  of  it  P  She  bad  vowed,  in  the  most  sacred 
•nd  solemn  way,  absolute  and  implicit  obedience 
to  the  will  of  the  defendant,  her  saperior,  and  she 
was  bonnd  altogether  to  neglect  the  advice  of 
eztem»— not  to  ooosolt  those  ontaide  the  convent. 


Now  I  offer  no  sort  of-  criticism  on  institutions  of 
this  sort — ^no  kind  uf  criticism  upon  the  action  of 
thoae  who  enter  them,  or  of  those  who  administer 
them.  In  the  abstract  I  respect  their  motireB, 
but  it  is  obvious  that  it  is  exactly  to  this  class  of 
case  that  the  rule  of  eqnity  wmch  I  have  men- 
tioned ought  to  be  applied  if  it  exists.  It  seems  to 
me  that  the  plaintiff  so  long  as  she  was  fettered  by 
this  vow — BO  long  as  she  was  under  the  dominant 
influence  of  this  religious  feeling — ^was  a  person 
entitled  to  the  protection  of  the  rule.  Now,  was 
the  defendant  bound  by  this  rule  f  I  acquit  her 
most  entirely  of  all  selfish  feeling  in  the  matter. 
I  can  see  no  sort  nf  wrongful  &sire  to  appro- 
priate to  herself  any  wordly  benefit  from 
the  gift ;  but,  nevertheless,  she  was  a  person  who 
benefited  by  it  so  far  as  the  disposition  of  the 
property  was  concerned,  although,  no  doubt,  she 
meant  to  use  it  in  conformity  with  the  rules  of 
the  institution,  and  did  so  use  it.  I  pause  for 
one  moment  to  say  a  word  as  to  the  views  of 
Kekewich,  J.,  which  are  not  altogether  consistent 
with  the  above.  He  seems  to  have  thought  that 
the  question  turned  on  the  original  intention  of 
the  donor  at  the  time  she  entered  the  convent, 
and  that  what  passed  subsequently  could  be  treated 
as  if  it  were  a  mere  mechanical  performance 
of  a  complete  nrental  intention  originally  formed. 
I  entirely  agree  with  the  view  presented  to  us  by 
the  appellants  as  to  that  part  of  the  judgment 
appealed  from.  It  seems  to  me  that  it  is  not  the 
point  upon  which  the  case  turns;  that  the 
standard  of  duty  was  originally  created  by  the 
plaintiff  herself,  although  ner  original  intention 
18  one  of  the  facts,  no  doubt,  which  oear  upon  the 
case,  and  is  not  to  be  neglected.  But  it  is  not  the 
crucial  fact.  We  ought  to  look,  it  seems  to  me, 
at  the  time  at  which  the  gift  was  made,  and  to 
examine  what  was  then  the  condition  of  the  donor 
who  made  it.  For  these  reasons  I  think  that, 
without  any  interference  with  the  freedom  of 
persons  to  deal  with  their  property  as  they  please, 
we  ought,  and  can  hold  out  one  opinion,  tnat  in 
1879  the  plaintiff  could  have  set  this  eif  t  aside. 
Then  comes  the  question  of  the  time  which  has 
elapsed  since.  What  effect  has  time  upon  a  right 
to  the  protection  of  this  rale.  The  rule  is  an 
eqnity  arising  out  of  public  policy.  I  do  not 
think  that  the  delay  in  itself  is  an  absolute  bar, 
though  it  is  a  fact  to  be  considered  in  determining 
the  inference  of  fact  which  appears  to  me  to  be 
the  one  that  we  mast  draw  on  one  side  or  the- 
other.  I  have  described,  to  the  best  of  my  imper- 
fect powers,  what  to  my  mind  the  principle  of  the 
rule  is.  It  is  a  principle  arising  out  of  pablic 
policy,  aiid  one  which  imposes  a  fetter  upon  the 
oonscienoe  of  the  recipient  of  the  gift.  When  is 
that  barrier  removed  from  the  conscience  of  the 
recipient  of  the  gift  f  It  seems  to  me  that  the 
common  sense  answer  ought  to  be — and  I  think 
the  right  answer  is — as  soon  as  the  donor  escapes 
from  the  religious  influence  which  hampered  her 
at  the  time,  as  soon  as  she  becomes  free  and  deter- 
mined to  leave  the  gift  where  it  is.  Now,  if  she 
has  so  acted — if  her  delay  has  been  so  long  as 
reasonably  to  induce  the  recipient  to  think,  and 
to  act  upon  .the.  belief  that  the  gift  is  to  lie  where 
it  has  been  laid — then,  "by  estoppel,  it  appears  to 
me  that  the  donor  of  the  gift  would  be  prevented 
from  revoking  it.  But  I  do  not  base  my  decision 
here  on  that  ground.  I  do  not  base  my  decision 
at  all  upon  that  view,  that  she  is  estopped  by  the 
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delay.  Bat  a  long  time  has  elapsed.  Five  years 
is  a  long  time  in  the  life  of  anybody,  and  it  is  a 
long  time  in  the  life  of  a  person  who  has  passed 
her  life  in  seclusion  like  the  plaintiff.  Every  day 
and  every  hour  during  those  five  years  she  hu 
had  the  opportunity  of  reflecting  npon  her  past 
life  and  upon  what  she  has  done.  She  has  had 
that  opportunity  since  she  passed  away  from  the 
influence  of  the  defendant ;  and  that  she  did  pass 
away  from  it  most  completely  is  proved  to  demon- 
stration by  the  fact  that  she  entered  a  different 
religions  commanity.  Having  belonged  to  the 
Church  of  England,  she  has  entered  tne  Church 
of  Rome.  The  influence,  therefore,  ceased  com- 
pletely. She  was  surrounded  by  persons  perfectly 
competent  to  give  her  proper  advice.  She  had  her 
solicitor.  She  nad  her  brother,  a  barrister  himself, 
and  she  had  the  directors  of  the  consciences  of 
the  community  which  she  had  entered.  I  draw 
unhesitatingly  the  inference,  under  the  circum- 
stances, that  she  did,  in  or  shortly  after  1879, 
consider  this  matter  and  determine  not  to  inter- 
fere with  her  previous  disposition.  Was  she 
aware  of  her  rights  at  the  time  she  formed  thin 
resolution  P  In  my  view,  I  incline  to  think  that 
she  must  have  been,  having  regard  to  the  character 
of  the  advisers  who  surrounded  her,  but  I  do  not 
consider  it  to  be  essential  to  draw  that  inference. 
It  is  enongh  if  she  was  aware  that  she  might 
liave  rights,  and  deliberately  determined  not  to 
inquire  what  they  were  or  to  act  upon  them. 
Then,  again,  I  unhesitatinglv  draw  the  inference 
that  she  was  aware  that  she  had  rights,  or  might 
have  them,  and  that  she  deliberately  made  up  her 
mind  not  to  enforce  them.  In  drawing  this  in- 
ference of  fact  I  do  no  discredit  to  the  character 
of  the  plaintiff,  which  is  above  all  reproach,  but 
on  carefully  considering  her  evidence  1  do  not  feel 
that  I  can  place  reliance  upon  her  memory ;  and, 
in  my  view,  it  would  be  wrong  to  draw  the  in- 
ference upon  her  evidence  that  she  did  in  her  own 
mind  never  form  anv  definite  view  about  the 
property  she  left  beuind  in  the  convent.  I 
need  hardly  say  that  I  feel  great  embarrass- 
ment in  having  to  give  the  casting  voice  in  a 
matter  of  such  great  importance,  when  two  whose 
opinions  and  authority  are  far  greater  than  my 
own  differ  in  the  matter.  In  my  view,  this  appeal 
ought  to  be  dismissed,  and  dismissed  on  the 
.ground  that  the  time  which  has  elapsed — though 
not  a  bar  in  itself,  though  not  amounting  to 
laches  which  disentitles  the  plaintiff  to  relief— -is, 
nevertheless,  coupled  with  tne  other  facts  of  the 
case,  a  matter  from  which  but  one  reasonable  in- 
ference ought  to  be  drawn  by  men  of  the  world — 
viz.,  that  the  lady  considered  her  position  at  the 
time,  and  elected  and  chose  not  to  disturb  the 
gift  which  she  then  at  that  moment  felt,  if  she 
had  the  will,  she  had  the  power  to  disturb. 

AppecU  dMmitted,  toith  eotit. 
Solicitors:  EUnmt, Lynch, AudPeire}  Freemane 
vai  Bicker. 
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ToueaHon—  OtjeeUotu  —  Sum/mona  to  vary  Uuang 
maaler^e  eerHfiaaie — Bulea  of  Court  18^,  Order 
LXV.,  rr.  S7,  39,  and  41. 

On  the  applieaiion  of  a  client,  a  solicitor  was 
ordered  to  deliver  to  the  applicant  hit  biU  of 
costs  and  cash  account  to  he  taxed,  "  any  settle- 
ment made  betroeen  the  parties  of  any  biU  cf 
costs  already  delivered  not  to  be  disturbed." 

The  taxing  master  certified  thai  a  complete  settle- 
ment of  account  had  been  arrived  at  between  the 
parties. 

On  summons  on  behalf  of  the  solicitor  to  vary  the 
certificate  of  th^  taxing  master,  a  preliminary 
objection  was  taken  on  behalf  of  the  client  that  the 
solicitor  had  not  carried  in  any  objections  to  the 
decision  of  the  taxing  master,  and  that  therefore 
the  appeal  was  wrong  inform. 

Seld,  that  it  was  not  necessary  to  carry  in  objec- 
tions where  the  ground  of  refusal  was  one  which 
went  to  the  whole  of  the  finding  of  the  taxing 
master,  and  where  there  had  been  no  actual  taxa- 
tion at  all. 

Bt  an  order  made  on  the  L3rd  Feb.  1887,  on  the 
application  of  George  Herbert  Csrtwright,  it  was 
ordered  that  George  Castle  should,  within  six 
weeks  from  the  date  of  the  order,  deliver  to  the 
applicant  a  bill  of  fees  and  disbursements  in  all 
suits,  actions,  and  other  matters  of  business  in 
which  he  had  been  employed  as  solicitor  for  the 
applicant,  and  also  to  deliver,  within  the  time 
aioresaid,  a  cash  account  of  all  transactions 
between  the  said  George  Castle  and  the  applicant, 
and  the  court  ordered  that  it  be  referred  to  the 
taxing  master  to  tax  and  settle  the  said  bills  and 
the  said  cash  account,  "any  settlement  made 
between  the  parties  of  any  bill  of  costs  already 
delivered  not  to  be  disturbed." 

By  his  certificate,  dated  the  22nd  April  1887,  the 
taxing  master  certified  that  a  complete  settlement 
of  account  was  arrived  at  between  the  parties  in 
August  1881 ;  that  subsequently  to  that  settlement 
the  solicitor  did  not  receive  or  pay  any  sum  of 
money  from,  or  on  account  of,  the  applicant ;  and 
that  the  costs  due  to  the  solicitor  m  respect  of 
the  business  transacted  by  him  for  the  applicant 
subsequently  to  the  1st  July  1881  were  recovered 
by  him  from  the  applicant  in  an  action  brought 
by  him  against  the  applicant  in  the  Lord  Mayor's 
Court  in  Sept.  1886. 

This  was  a  summons  taken  out  by  Gieorge  Castle, 
asking  that  the  certificate,  dated  the  22nd  April 
1887,  of  the  taxing  master,  made  in  pursuance  of 
the  order  made  the  23rd  Feb.  1887,  might  be  dis- 
charged or  varied  in  so  far  as  it  certified  that  a 
settlement  of  account  was  arrived  at  between  the 
parties  in  Aug.  1881,  in  respect  of  any  business 
transacted  for  George  Herbert  Cartwright  up  to 
the  1st  July  1881,  other  than  the  business  included 
in  the  bill  of  costs  delivered  to  the  applicant  on  or 
about  the  18th  July  1881 ,  and  that  the  taxing  master 
might  be  ordered  to  proceed  with  the  taxation  of 
the  biU  of  costs  (other  than  the  bill  delivered  as 
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aforesaid)  and  settlement  of  the  cash  acconnt 
delivered  to  the  applicAiit  snbseanently  to  and 
in  pnrsnance  of  the  said  order,  and  that  the  costs 
of  and  incidental  to  this  application  might  be 
taxed  and  paid  by  the  said  Gleorge  Herbert  Cart- 
irright  to  George  Castle. 

In  compliance  with  the  order  of  the  23rd  Feb. 
1887,  George  Castle  made  ont  and  delivered  a  bill 
of  costs  and  a  cash  acconnt,  including  charges  for 
work  done  prior  to  the  alleged  settlement  in 
Aug.  1881. 

Marten,  Q.C.  and  W.  B.  RcmlUu  for  the 
snnunons. 

E.  Beaumont  for  G.  H.  Cartwright. — I  raise  the 
prehminai7  obiection  that  this  is  not  a  matter  of 
appeal.  Ivo  objections  were  made.  [Kat,  J.— 
What  power  of  appeal  is  there  except  in  the  ordi- 
nary mode  under  Order  LXV.,  r.  39  P] 

Marten,  Q.C. — Bnle  37  of  the  same  order  limits 
the  operation  of  role  39.  Bnle  39  and  role  41 
apply  only  where  specific  objections  are  made  as 
to  tne  allowance  or  disallowance  of  particular 
items,  and  not  where  the  general  principle  on 
which  the  taxation  has  proceeded  is  objected  to : 
Bpanom  t.  HtH,  4A  L.  T.  B«p.  N.  8. 146 ;  7  Q.  B. 
Dir.362:  8  Q.  B.  Pit.  479. 
The  taxing  master  did  not  think  that  there  was 
any  need  to  cany  in  objections. 

E.  BeoAmumt. — ^The  taxing  master  looked  into 
the  evidence,  and  exercised  his  discretion,  and  his 
decision  was  final. 

K&T,  J. — I  mast  take  Sparrow  v.  HiU  as  a  dis- 
tinct anthority.  That  case  shows  that  it  is  not 
necessary  to  carry  in  objections  where  the  ground 
of  refusing  is  one  which  goes  to  the  whole  of  his 
finding,  and  where  there  has  been  no  actual 
taxation  at  all. 

Solicitors:  Qeorge  Cattle;  Saxelhy  and 
FoMlkner. 


Jwne  8  and  9. 

(Before  Kat,  J.) 

Be  Whistuse  and  Bichabdson.  (a) 

Vendor  and  purchater — Sale  of  leaeeholdt  by  exe- 
cutor wUhin  twetUy  years  (ff  death  qf  tettator — 
BebU. 

A  testator  by  kit  will,  made  on  the  24ih  March  1864, 
lequeathed  all  hie  leaeehold  premieet  to  the 
vendor  upon  trust  to  pay  cm  annuity  to  8.  L.for 
life,  and  gave  the  residue  to  the  vendor,  appoint- 
ing her  sole  executrix.  Testator  died  on  tM  28th 
March  1867.  On  the  IGth  March  1887  the  ven- 
dor agreed  to  seU  the  leasehold  premises  to  the 
purdiaser,  the  price  to  be  fimed  by  a  person 
named,  the  purchase  to  be  completed  seven  days 
after  the  price  was  fixed.  T%e  purchaser  made 
a  requisition  ashing  for  the  concurrence  of  the 
annuitant,  and,  in  view  of  the  time  that  had 
elapsed  since  testator's  death,  proof  that  the  sale 
vjos  for  the  purpose  of  payment  of  th«  testator's 
debts. 

On  summons  on  behalf  of  the  purchaser: 

Held,  that  the  rule  in  Tanqueray-Willaume  and 
Landau  (46  L.  T.  Bep.  N.  S.  642;  20  Ch.  Div. 
465),  that  it  was  reasonable  to  make  a  requisition 
ashing  that  trustees  selling  rtai  estate  under  a 
power  in  a  wiU  for  the  payment  of  d^ts  should 

(a)  Baiiortad  I17  FUHCIS  &  AsT,  laq.,  Battl(tar«t-L»w. 


after  twenty  yearsfrom  the  death  oftJie  testator  show 
that  the  power  sHU  emisted,  did  not  apply  to  exeott- 
tors  selling  leaseholds  wnder  their  general  j^ower. 
In  any  ease,  the  contract  was  tnooe  within  the 
twenty  years,  and  therrfore  the  rule  did  not 
apply. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act  1874  on  behalf  of  Harry  Richardson, 
a  purchaser,  asking  that  it  might  be  declared 
that  Samuel  Whistler  and  Maria,  his  wife,  were 
not  entitled  to  assign  one  moiety  of  the  heredita- 
ments comprised  in  a  contract  of  sale,  as  legal 
personal  representatives  of  S.  H.  Davis  deceased, 
and  that  the  concurrence  in  such  assignment  of 
Sarah  Lincoln  was  necessary  for  the  purpose  of 
releasing  the  annuity  bequeathed  to  her,  and 
charged  upon  one  moiety  of  the  said  heredita- 
ments by  the  will  of  the  said  S.  H.  Davis 
deceased,  or  that  provision  should  be  made  for 
the  said  annuity  by  a  payment  into  court  in  pur- 
suance of  sect.  5  (1),  of  the  Conveyancing  and 
Law  of  Property  Act  1881. 

By  his  will,  made  on  the  24th  March  1864,  S.  H. 
Davis  bequeathed  all  his  leasehold  premises 
onto  his  aaughter  Maria  Whistler,  then  Davis, 
upon  trust  to  receive  the  rents  and  profits,  and, 
after  payment  of  outgoings  in  respect  thereof, 
upon  trust  to  pay  to  his  stepdaughter  Sarah 
Lmcoln  an  annuity  of  40i.  for  her  life,  and,  after  • 
giving  certain  pecuniary  legacies,  gave  the 
residue,  after  payment  of  his  debts,  &c.,  unto  the 
said  Maria  Whistler,  and  appointed  her  sole 
executrix. 

The  testator  died  on  the  28th  March  1867. 

Part  of  the  estate  consisted  of  an  undivided 
moiety  of  twenty-three  leasehold  houses,  held  for 
a  long  term  at  an  annual  rent  of  1001.,  and  at  the 
testator's  death  they  wore  subject  to  an  under- 
lease at  the  rent  of  lOOZ.,  being  the  same  amount 
as  the  ground  rent,  and  therefore  of  no  beneficial 
value  during  the  subsistence  of  the  underlease. 
The  rent  was  paid  direct  by  the  under-lessee  to  the 
freeholder,  and  did  not  pass  through  the  hands 
of  the  executrix,  and  she  did  not  in  any  way 
intermeddle  with  the  property  until  quite 
recently.  Some  short  time  after  the  underlease 
expired,  the  under-lessee  refusing  to  give  up 
possession,  ejectment  proceedings  were  brought, 
which  resulted  in  a  judgment  for  the  plaintifb, 
which  was  taken  by  consent,  each  party  paying 
their  own  costs,  upon  terms  by  which  the  retl 
defendant,  named  Richardson  (there  was  a 
nominal  one),  was  to  purchase  the  property  at  a 
price  to  be  ascertained. 

By  an  agreement  made  on  the  16th  March  1887 
between  Samuel  Whistler  and  Maria  his  wife, 
and  Michael  Ulmer  and  Bosina  his  wife,  of  the 
one  part,  and  Harry  Bichardson  of  the  other  part, 
it  was  agreed  that  (1)  The  vendors  shall  sell  and 
the  purchaser  shall  purchase  the  leasehold 
premises  therein  named.  (2)  The  price  shall  be 
fixed  by  Mr.  John  Lee  Dale,  and  his  decision  shall 
be  final  and  conclusive  on  the  parties.  (7)  The 
purchaser  shall  pay  the  purchase  money  on  the 
seventh  day  after  a  certificate  or  notification  in 
writing  of  the  price  fixed  by  the  said  John  Lee 
Dale  shall  be  delivered  to  him,  or  sent  by  post  to 
his  address,  and  the  purchase  shall  thereupon  be 
completed. 

Sarah  Lincoln,  the  annuitant,  was  still  living, 
bat  was  a  lunatic  not  so  found  hyv  inquisition. 
)igitized  by  vjOOQIC 
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Baqaiaitions  on  titis  were  delivered  on  bebaU  of 
the  pnrcfaaaer.    No.  5  was  as  foUowB : 

IJi  Suah  LinwdB  daadf  K  aot,  die  mast  join  in  the 
aMBigBMMBt  to  raleaaa  the  aaaaiif. 

The  answer  was : 

We  believe  Sarah  Linooln  is  dead,  bnt  tliia  kardly 
affects  the  power  of  the  execntrix  to  sell. 

A  further  reqniaitioa  was  made  on  behalf  of 
the  purchaser : 

Jjt  most  ba  aaoartuned  dAfiaite^  wkettor  Sarah  lin- 
ooln is  aJlve  or  dead.  It  is  amanied  that  llrs.  Whistler 
is  selling  as  a  beneficiary.  Testator's  wSl  contains  so 
tmst  for  sale,  and,  in  yiew  of  the  time  that  has  elapsed 
Baee  his  death,  the  executrix  oannot  make  a  good  title 
as  snoh  wiiiKiat  showing  that  Hub  sals  is  for  ths  purpose 
of  pajii)K  the  testator's  dsbia. 

The  reply  to  this  reqaisition  was: 

Sarah  Linooln  has  been  ascertained  to  be  aEre,  bnt, 
iaasmoch  as  Mrs.  Whistler  sells  as  execstriz,  IGss  Lin- 
eoln's  oononxreiMM  is  nimanssssty.  As  a  matter  of  fact 
a  debt  does  exist,  but  the  parohsser  is  not  entitled  to 
anj  evideiuN  theieof ,  or  to  make  the  iaqnirj. 

E.  Ford  for  the  parcfaaser. — The  contract  was 
made  on  the  16th  llarch  1887,  and  was  to  be  com- 
pleted seven  days  after  the  price  was  fixed.  The 
testator  died  on  the  28th  March  1867,  twenty 
years  all  bat  twelve  days  before  the  oonb-act.  I 
am  fairly  entitled  to  ask  for  the  ooncorrenoe  of 
the  annuitant: 

Tammtgnui-WiUaume  and  Landau,  4S  L.  T.  Bap. 
US.  542  J  20  Ch.  I>iT.  4^,  4B0. 

Ai  page  480,  Jeasel,  M.B..  says :  "  Z  think  it 
desirable  that  a  rule  shoald  be  laid  down  upon 
which  parties  may  act  without  having  to  come  to 
a  coart  of  equity,  and,  in  my  opinion,  the  reason- 
able period  is  twenty  years."  The  qiiestioa  is, 
whether  the  role  laid  down  by  the  Coart  of 
Appeal  applies  to  a  case  where  the  period  of 
twenty  years  expires  after  the  contract  was  made, 
bnt  before  the  ^le  was  completed. 

J.  M.  Btone  for  the  vendors. — The  Conrt  of 
Appeal  settled  the  time  at  twenty  yesis  is 
Tanquenuj-WSltHiine  and  Landau  (mipra); 
Jhj  on  Specific  Performance  (2nd  edit.),  pp.  130, 

151,  437 ; 
Tin  London  Guarantee   Compaay  y.  Aomiey,  43 

L.  T.  Sep.  N.  S.  380 ;  5  A.pp.  Cas.  911 ; 
The  BegenVt  Canal  Company  T.  Wart,  iS  Bear.  S88 ; 
Se  Ryan  and  Cavanagh,  L.  Bep!  (Jr.)  17  Ch.  Dir.  42. 

[Kat,  3.—Coh  V.  Muddle,  10  Hare,  186;  'VrilliamB 
on  Executors  (8th  edit.},  937.] 

H.  Ford  in  reply. 

Kat,  J. — I  think  this  reqaisition  is  not  a  reason- 
able one.  It  is  attempted  to  say  that  because  of 
the  decision  of  the  Court  of  Appeal  in  Tanqueray- 
Willaume  and  Landau  (46  L.  T.  fiep.  K  8.  542 ; 
20  Ch.  Div.  465)  that  therefore  this  requisition 
should  be  complied  with.  The  Court  of  Appeal 
decided  there  that  where  there  was  a  power  in 
trustees  to  sell  real  estate,  that  power  being  given 
by  a  will  for  the  payment  of  aebts,  and  twenty 
years  had  dapsed  since  the  death  of  the  testator, 
there  was  a  presumption  that  all  the  testator's 
debts  had  fa«en  satisfied,  and  that  therefore 
after  that  time  it  would  be  reasonable  to  midce  a 
requisition  asking  that  the  trustees  selling  under 
their  power  should  show  that  their  power  was 
still  in  existence.  It  is  attempted  to  apply  that 
decision  to  a  case  where  an  executrix  is  sialling 
the  leaseholds  bequeathed  to  her  by  the  testator. 
There  might  be  something  in  this  contention  if 
tiiere  was  any  evidence  that  the  executrix  had 


assented  to  the  legacy  or  had  taken  possesBioa  as 
legatee;  bat  there  is  no  trace  of  that.  The 
specific  leffatee  of  these  leaseholdB  subject  to  Pay- 
ment of  une  annuity  waa  the  executrix  harseu ; 
but  she  has  derived  no  benefit  from  tham,  and 
there  is  no  evidence  that  she  has  ever  treated 
herself  as  owner  of  them.  I  have  asked,  and 
have  looked  myself  dnring  the  limited  time  at 
ray  disposal,  for  authwity  u>r  the  statement  that 
the  doctrine  laid  down  m  Tcmt^ueray-  WiUanme 
and  Landau  has  ever  been  applied  by  the  coart 
in  any  case  of  personal  estate,  or  that  it  applies 
to  an  executor  selling  leaseholds  as  long  as  they 
are  in  his  possession.  There  is  a  great  difference 
between  a  case  where  trustees  in  whom  the  l^al 
fee  is  vested  are  selling  real  estate  charged  with 
debts,  aod  the  exercise  by  an  executor  of  the 
right  the  law  gives  him  of  dealing  with  the 
estate  vested  in  him,  and  of  dealing  with  thcee 
assets  in  the  fullest  possible  manner.  Unless  I 
have  some  authority  to  that  effect  produced  to 
me,  I  shall  decline  to  hold  that  after  twenty 
years  an  executor  loses  his  rif^t  to  sell  tM 
assets.  It  hss  been  suggested  that  an  executor 
may  have  administration  expenses  in  conBection 
with  the  estate,  and  may  have  to  raise  money  by 
pledging  or  morttnging  the  pec-sonal  {>roperty  of 
the  testator,  and  these  are  matters  for  which  it  is 
essential  that  he  should  retain  the  power  to  denl 
with  the  assets.  Therefore  the  reason  npon 
which  the  rule  su  Tomqueray-WiUamae  amd 
iMndau  was  founded  does  not  apply  to  this  case, 
and  it  does  not  seem  to  me  at  euI  necessarily  to 
apply  to  ezefutors  selling  under  their  general 
power.  Bnt  if  the  rule  did  apply  to  them,  yet 
this  case  would  not  be  within  the  rule.  The 
testator  died  on  the  28th  March  1867,and  the  con- 
tract was  si^ed  on  the  16th  March  1887,  so  that 
it  was  withm  the  twenty  years  from  his  death. 
When  the  price  was  fixed,  as  it  afterwards  was, 
why  did  it  not  relate  back  to  the  time  wfaaa 
the  contract  was  made  P  For  many  purposes  it 
would  do  so,  (uid  I  do  not  see  why  it  should  not 
do  so  for  this  purpose.  The  power  of  the  executrix 
to  sell  was  exercised  when  the  contract  was  made. 
The  condition  was  not  fulfilled  until  after  the 
twenty  years  had  expired,  but  the  contract  was 
made  by  the  executrix  at  the  date  of  it.  Tltat 
brings  it  to  within  the  limit,  and  the  rule  does  not 
apply  as  the  twenty  years  had  not  expired  when  the 
contract  was  made,  nor  even  when  the  requisi- 
tion was  delivered.  I  cannot  treat  this  as  a 
case  within  the  rule,  and  I  do  not  think  that 
the  rule  is  at  all  necessarily  applicable  to  execu- 
tors selling  in  this  way.  Of  course  an  executor 
might  be  selling  obviously  not  to  pay  debts,  or 
plainly  selling  an  estate  which  was  in  the  faimds 
of  the  le^tee,  so  that  the  legacv  had  been 
clearly  assented  to,  bnt  there  is  nothing  of  that 
sort  here. 

Smnmon*  dnminti  vn&  cott*. 

Soliciton:   Joseph  Harwoodi  Stonet,  Morrit, 
aadBtone. 
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May  21  ani  Jwm  II. 
(Before  Kat.  J.) 
'Rt  BoBEXTS;  Eyahs  V.  Thohis.  (a) 
i9ab   iy    auclton — Entry  in  a/aetwneer'i  hook — 
Auwrmnee — BUI  of  KUe — Statute  of  Fraud*  (29 
Car.  2.  e.  3).  «.  17—BilU  of  Sale  Act  1878  (41  ^ 
«  Fte(.  e.  31), «.  4. 

Ok  dU  23rd  Oct.  1886,  i2.  IT.  bought  a  ttaekofhay 
fur  401.  5*.  ai  an  auction  on  a  farm.  The 
auelioneer't  clerh  tigned  the  name  of  R.  W.  as 
purekeuer  in  the  aucttoneer'g  book,  whidi  con- 
tained a  copy  of  the  conditions  nf  sale  and  the 
price,  and  tM  auctioneer  signed  the  book.  The 
entry  was  rtot  registered.  No  part  of  the  money 
«as  paid,  one  of  the  conditions  being  that  the 
purchaser  was  to  have  six  months'  credit,  and  the 
My  remained  on  the  farm  in  the  apparent  posses- 
sion of  the  vendor.  In  Jan.  1887  the  sheriff,  on 
Idiwof  execution  creditors,  seized  tJie  hay,  which 
B.  W.  daimed. 

On  interpleader  summons  to  determine  tlie  right  to 
ike  hay  as  between  the  claimant  and  the  execu- 
tion creditors : 

Sdd,  that,  but  for  the  signature  of  the  auctioneer, 
seel.  17  of  the  SteUrUe  of  Frauds  wotdd  have 
avoided  the  scde.  The  mem^n-andum  in  the 
ametioneet's  book  was  therefore  an  assurance 
vitkin  sect.  4  of  the  Bills  of  Sale  Act  1K78, 
and  required  registration,  and,  as  this  had  not 
been  done,  the  claimant  failed,  and  must  pay  Ike 
costs  qf  the  sz*mmons. 

Tms  was  an  interpleader  Biinimons  to  determine 
the  right  of  certain  persons  to  a  stack  of  hay. 
Inthis action,  which  was  au  action  for  the  adminis- 
tration of  the  estate  of  Jane  Roberts,  an  order 
-was  made  on  further  consideration  by  Bacon, 
V.C,  by  which  the  defendant  was  inrdered  to  pay 
the  coats  of  the  proceedings. 

In  Jan.  1887  the  plaintiffs  issaed  execntion 
aeaiost  the  defendant  Bichard  Tbcmas  for 
1312. 11«.  Id.,  the  taxed  costs,  and  the  sheriff  of 
Carnarvon  levied  for  that  amoant,  and  12.  5s.  the 
costs  of  the  ezecation,  on  the  defendant's  farm, 
indudingthe  stack  of  hay,  which  was  claimed  by 
Bobert  Williams  as  his  property.  There  had 
bcoi  an  auction  on  the  execotion  debtor's  farm 
on  the  23rd  Oct.  1886,  and  the  claimant  was  then 
declared  the  purchaser  of  the  stack  for  402.  5*., 
and  the  anctioneer'a  clerk  signed  the  name  of 
Bobert  WiUiams  as  purchaser  in  the  auctioneer's 
book,  which  contained  a  copy  of  the  conditions  of 
sale  aad  stated  the  price,  aud  the  auctioneer  also 
signed  the  book,  "rhe  entry  was  not  registered. 
By  one  of  the  conditions  the  purchaser  was  to 
have  six  months'  credit,  on  giving  satisfactory 
snieties,  if  required.  No  sureties  were  given. 
No  money  passed,  no  part  of  the  property  was 
deUrered  to  the  purchaser,  and  the  hay  remained 
on  the  farm  in  the  apparent  possession  of  the 
vendor. 

The  chief  clerk  held  that,  as  the  sale  was  for  a 
laiver  sum  than  101.,  the  sale  book  was,  under  the 
I7th  section  of  the  Statute  of  Frauds,  a  necessary 
document  of  the  purchaser's  title,  and  that,  as  the 
stack  was  upon  the  execution  debtor's  premises 
when  the  levy  was  made,  the  sale  book  required 
registration  as  a  bill  of  sale.  The  sale  book  not 
having  been  so  registered,  the  chief  clerk  barred 
Bobert  Williams's  claim  with  costs. 

(rtBeportadbrFaAiaf  E.  Asr,  Eiq.,  B»wfcn»  ■>  law. 


The  sheriff  then  sold  the  hay  for  121.,  and  tbe 
money  was  paid  into  court. 
The  summons  was  adjoamed  into  court. 
H.  Terrell  for  the  sheriff. 
F.  Marshall  for  the  claimant. 
Tindal  Atkinson  for  the  execution  creditors.— 
The  memorandum  in  the  auctioneer's  book  pre- 
vented the  sale  from  being  avoided  by  sect.  17  oi. 
the  Statute  of  Frauds : 

JTorailen  v.  Meadows,  45  I..  T.  Bep.  K.  S.  801; 

7Q.B.I>iv.80; 
Bat  parte  Cooper;  ile  Baum,  39  L.  T.  Sep.  N.  8.  S21  s 
10  Ch.  DiT.  313. 

There  is  a  remarkable  custom  in  Wales  that  the 
goods  sold  at  an  auction  sale  of  farm  produce  are 
not  removed  for  six  months,  no  deposit  being 
made ;  therefore  the  property  only  passes  by  the 
auctioneer's  book.  Sect.  17  of  the  Statute  of 
Frauds  has  the  effect  <^  avoiding  such  a 
contract : 

Bills  of  SiJe  Aot  1878,  s.  4 : 

ilor*]i   Csntral  Waggon   Compawii  v.    JIaneksster, 

SheKsld,  and  Lincoln  SaHmay  Company,  54  L.  T. 

B«p.  N.  8.  487,  aad  56  L.  T.  Bep.  N.  S.  755 ,-  32  Ch. 

Dir.  477 ;  34  C!h.  Dir.  191  ; 
Lsrovg  V.  Braum,  12  C.  B.  801 ; 
Maddtion  v.  Alimon,  49  L.  T.  Bep.  N.   S.  303 : 

8  App.  Can.  488. 

[£at,  J. — ^That  treats  sect.  17  as  a  matter  of 
evidence.] 

Britain  v.  Rossiter,  11  Q.  B.  Div.  127. 

SKat,  J.—Woodgate  t.  Godfrey  (42  L.  T.  Bep. 
r.  S.  33;  5  Exch.  Div.  24).  Before  1868  receipt 
not  a  bill  of  sale.  Lord  Esber,  in  Britain  t. 
BossHer,  attributes  something  to  the  publicity  of 
an  auctioneer's  sale.}  The  auctioneer's  boot  ia 
necessary  to  the  contract,  aud  is  practically  a 
bill  of  sale. 

F.  Marshall,  for  the  claimant,  in  reply. — ^Tbe 
property  did  not  pass  by  virtue  of  the  anctioneer'a 
booK,  but  in  the  ordinary  course  of  business,  and 
the  transaction  was  independent  of  the  Statute 
of  Frauds.    There  was  a  constructive  delivery : 

Salter  v.  Woollams,  2  Blan.  (fc  Gr.  650 ; 

Cusaek   r.  Robtiuon,  i  L.  T.   Bep.  N.  8.   506:  1 

B.  AS.  299;  90  L.  J.  261.  Q.  B. ; 
CastU  V.  Sworder,  41..  T.  Bep.  N.  8.  865 ;  6  H.  AN. 

832;  SO  L.  J.  810,  Ex. ; 
Benjamin  on  Sales,  3rd  edit.,  138. 128,  and  296 ; 
Birkmyr  t.  Darnell,  Sm.  L.  C.,  8th  edit.,  326. 

'Ilie  4th  section  of  the  Bills  of  Sale  Act  1878  enacts 
that  the  expression  a  "bill  of  sale"  shall  not 
include  "  transfer  of  goods  in  the  ordinary  course 


of  business." 


Our.  ado.  vuU. 


June  15. — The  following  written  judgment  was 
delivered  by 

Kat,  J. — ^At  a  sale  by  auction  of  farm  produce^ 
on  the  23rd  Oct.  1886,  Bobert  Williams  bought  a 
stack  of  hay  for  40i.  5«.  When  it  was  knocked 
down  to  him,  the  auctioneer's  clerk,  in  his  pre- 
sence and  with  his  assent,  signed  his  name  as  the 
purchaser  in  the  auctioneer's  book,  ivhich  con- 
tained a  copy  of  the  conditions  of  sale,  and  speci- 
fied the  lot  and  price,  and  this  book  the  auctioneer 
also  signed.  Ko  money  was  paid,  one  of  the  con- 
ditions of  sale  being  that  purchasers  should  have 
six  months'  credit,  provided  satisfactory  sureties 
were  given,  if  required  by  the  auctioneer.  No 
sureties  were  so  required.  None  of  the  hay  was 
removed.  It  is  suggested  that,  though  it  remained 
on  the  land  of  the  vendor,  his  possession  of  it  was 
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chansred,  so  that  lie  became  bailee  for  the  par- 
chaser,  and  thus  lost  his  vendor's  lien,  and  that 
the  hay  was  constructively  delivered  to  the  pur- 
chaser, as  in  Citsaek  v.  Bobinton  (1  B.  &  8.  299), 
Cattle  V.  Sworder  (6  H.  &  N.  832),  and  other  cases 
which  are  collected  in  the  late  Mr.  Benjamin's 
Book  on  Sales,  p.  186  (3rd  edit.)-  I  do  not  think 
that  this  is  proved.  la  all  those  cases  the  goods 
had  been  delivered  to  the  purchaser,  and  there 
had  been  a  clear  agreement  with  the  vendor  to 
keep  them  as  bailee;  as,  for  example,  where  a 
horse  after  the  purchase  is  put  at  livery  with  the 
vendor,  the  purchaser  paying  for  his  keep.  In  my 
opinion,  there  was  no  receipt  of  this  hay,  or  of  any 
part  of  it  by  the  purchaser.  Consequently  the 
17th  section  of  the  Statute  of  Frauds  avoids  the 
sale  unless  it  is  saved  by  the  signature  of  the 
auctioneer  and  his  clerk  in  the  book  of  the  auc- 
tioneer. It  is  not  denied  that  this  does  prevent 
the  operation  of  sect.  17.  That  is  decided  in  Bvrd 
V.  Boulter  (4  B.  &  Ad.  443)  and  other  cases.  The 
consequence  is  that,  but  for  that  signature,  the 
transaction  would  be  wholly  void.  The  difference 
between  sect.  17  and  sect.  4  of  the  Statute  of 
Frauds  being  that  sect.  17  avoids  the  transaction, 
sect.  4  only  prevents  any  action  being  brought  if 
the  memorandum  be  wanting.  Judgment  creditors 
of  the  vendor  having  under  a  fi.  fa.  effected  a 
seizure  of  the  hay,  this  interpleader  summons  was 
taken  out  on  the  20th  Jan.  last.  The  hay  has 
since  been  sold  by  arrangement,  and  the  money  is 
in  court.  The  execution  creditors  and  the  pre- 
vious purchaser  now  interplead.  The  question 
rused  is,  whether  the  memorandum  in  the  auc- 
tioneer's book  is  not  a  bill  of  sale,  and  therefore 
void  against  the  execution  creditors  for  want  of 
registration  under  the  Bills  of  Sale  Act  1878.  It 
was  suggested  in  argument  that  the  Bills  of  Sale 
Act  1878  does  not  apply  to  a  sale  bv  auction  on 
account  of  the  publicity  of  the  'transaction. 
Ko  authority  was  cited  for  this,  and  I  am 
not  aware  of  any.  The  Act  does  not  except 
sales  by  auction.  Even  the  Act  of  1854  (which 
the  Act  of  1878  repealed),  although  the  preamble 
states  that  it  is  for  remedy  of  the  frauds  com- 
mitted upon  creditors  bv  secret  bills  of  sale, 
was  not  confined  to  secret  bills  of  sale ;  or,  rather, 
it  treated  all  bills  of  sale  as  secret  which  were  not 
registered  under  its  provisions.  If  a  sale  must 
be  excepted  because  of  its  publicity,  it  follows 
that  no  unregistered  bill  of  sale  would  be  void 
against  an  execution  creditor  who  was  aware  of 
the  sale  at  the  time.  That  is  not  the  law.  The 
point  was  decided  in  Edwards  v.  Edwardt  (34 
L.  T.  Bep.  N.  S.  522 ;  2  Ch.  Div.  291).  The  case 
is  clearly  within  the  mischief  intended  to  be 
prevented  by  the  Act.  The  hay  remained  in  the 
apparent  possession  of  the  vendor  within  the  very 
words  of  sect.  4.  It  was  upon  the  land  occupied 
by  him.  The  statute  was  passed  to  relieve  an 
execution  creditor  in  such  a  case  of  apparent 
possession  from  the  danger  of  being  defeated 
by  an  unregistered  assurance.  Even  if  in  law 
the  possession  might  for  some  purposes  be  taken 
to  be  that  of  the  grantee,  the  statute  of  1878 
avoids  the  bill  of  sale  if  the  goods  are  in  "  the 
possession  or  apparent  possession "  of  the 
grantor.  "  Apparent  possession,"  oontradiatin- 
gnished  from  "  possession,"  must  mean  "  if 
apparently,  though  not  actually  in  his  possession;" 
and.  this  is  said  in  terms  in  sect.  4,  which  pro- 
vides that  goods  shall  be  deemed  to  be  in  the  1 


apparent  possession  of  the  grantor  when  upon 
land  in  his  occupation,  "notwithstanding  that 
formal  possession  thereof  may  have  been  taken 
by  or  given  to  any  other  person."  It  is  argued 
that  it  would  seriously  interfere  with  auciicm 
sales  to  hold  that  the  Bills  of  Sale  Act  1878 
applied  to  them.  That  is  a  consideration  for  the 
liCg^slature  rather  than  the  court.  But  the 
&ct  is  not  so.  Barely  it  happens  that 
these  circumstances  occur — a  sale  by  auction 
without  jpa3rment  of  deposit,  or  actual  accept- 
ance and  receipt  of  the  goods,  leaving  them 
in  the  apparent  possession  of  the  vendor,  and  an 
execution  levied  before  anything  has  been  done 
to  bind  the  vendor,  except  the  gfiving  of  a 
memorandum  under  sect.  17  of  the  Statute  of 
Frauds.  Then  it  is  argued  that  the  auctioneer's 
book  is  not  an  assurance  within  sect.  4  of  the 
Bills  of  Sale  Act  1878.  It  contains  the  conditions 
of  sale,  the  number  of  the  lot,  and  the  name  of 
the  purchaser,  and  is  signed  by  the  vendor's 
{^ent.  Whatever  other  dispute  may  arise  upon 
the  meaning  of  the  word  "  assurance  "  in  sect.  4, 
placed  as  it  is  in  immediate  connection  with  the 
words  "  assignments,"  "  transfers,"  "  declaration 
of  trust,"  "  inventories  of  goods  with  receipt 
thereto  attached,"  and  "  receipts  for  purchase 
money  of  goods,"  there  can  be  no  doubt  that  a 
written  memorandum  which  is  not  merely  evi- 
dence of  the  transaction,  but  without  which  the 
transaction  of  sale  and  purchase  is  void,  must  be 
a  document  of  title,  which  can  properly  be  called 
an  assurance.  Suppose  in  this  case  a  receipt 
had  been  given  for  the  purchase  money  show- 
ing the  terms  of  sale,  no  purchase  money  having 
been  paid,  that  would  have  come  within  the  very 
words  of  sect.  4.  The  companion  words  "  other 
assurances  "  may  reasonably,  if  not  necessarily, 
be  read  to  include  such  a  document  of  title  as 
this.  In  truth,  the  auctioneer's  book  is  equiva- 
lent to  a  memorandum.  "  I,  A.  B.  have  sold  to 
C.  D.  the  stack  of  hay  on  my  land  for  401.  5*., 
this  23rd  day  of  October  1886.  Signed  A.  B." 
If  thus  written  large,  and  there  was  no  payment 
or  delivery,  would  anyone  doubt  this  was  a  bill 
of  sale?  It  seems  to  me  indisputable;  and  as 
the  auctioneer's  book  was  the  exact  equivalent  for 
tbis  purpose  of  such  a  memorandum,  I  must  hold 
that  it  was  in  this  case  a  bill  of  sale  also.  I  dis- 
tinguish this  from  a  case  in  which  the  sale  would 
be  valid  and  complete  without  the  memorandum. 
For  instance,  if  there  had  been  part  payment  or 
acceptance  and  receipt  of  part  of  the  goods  so 
that  no  memorandum  was  necessary,  the  sale  might 
not  be  affected  by  a  superfluous  memorandum 
which  was  not  registered.  There  is  no  autho- 
ritv  precisely  in  point.  Mmreden  v.  Meadowe 
(4^  L.  T.  Rep.  N.  S.  301 ;  7  Q.  B.  Div.  80)  is 
perhaps  the  nearest.  In  that  case  the  purchaser 
brougnt  goods  from  the  sheriff,  who  sold  under 
an  execution.  The  purchaser  paid  all  the  pur- 
chase money,  part  as  deposit,  the  remainder  next 
day.  He  took  possession,  but  allowed  the  judg- 
ment -debtor  to  remain  in  apparent  possession  of 
the  goods,  and  they  were  subsequently  seized 
by  another  execution  creditor  of  the  same  debtor. 
In  the  meantime,  after  completion  of  the  purchase, 
the  sheriff  had  sent  to  the  purchaser  an  in ventory 
of  the  goods,  with  a  receipt  for  the  purchase 
money  attached.  The  Court  of  Appeal  held  that 
this  was  not  a  document  which  required  registra- 
tion under  the  Act  of  1878,  Cotton,.L.  J.  saying  that 
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the  "docnment  to  be  a  biU  of  sale  to  which  the 
Act  applies  mnst  be  one  on  which  the  title  of 
the  transferee  of  the  goods  depends,  either  as  the 
actual  transfer  of  the  property  or  an  agreement 
to  transfer,  or  as  a  moniment  or  docament  of 
title  taken — to  use  an  expression  found  in  some  of 
the  cases — at  the  time  as  a  record  of  the  trans- 
actioa"  Bramwell,  L.J.  said  that  the  receipt, 
which  nnder  the  terms  of  the  Act  reanires 
registration,  most  be  one  "  intended  to  be  tne  in- 
strnment  of  transfer  or  s  record  of  the  trans- 
action." Lord  Esher,  then  £rett,  L.  J.,  pointed  out 
that  attempts  had  been  made  to  evade  the  Bills 
of  Sale  Act  1854,  by  a  grantor  remaining  in 
possession,  giving  a  receipt  and  inventory  upon  a 
verbal  agreement  to  pass  the  property,  and  that 
the  Act.of  1878  was  passed  to  meet  such  cases ; 
but  he  says  if  a  bill  of  sale  had  been  given  by 
the  sheriff  it  would  have  been  necessary  to 
register  it.  The  Act  of  1878  only  avoids  the  bill 
of  sale;  it  does  not  avoid  any  transaction  of  sale 
which  is  complete  without  it.  It  was  not  neces- 
saty  to  the  decision  in  Maraden  v.  Meadows  to  say 
that  the  instrument  there  in  question  was  not  a 
bill  of  sale  within  the  Act.  The  same  result 
would  have  been  arrived  at  if  the  court  had  held 
that  it  was  a  bill  of  sale  and  void  because  it  was 
unregistered,  bat  thit  the  sale  was  good  never- 
theless because  complete  before  it  was  g^ven.  The 
claimant  must  be  barred,  and  ha  must  pay  the 
costs  of  this  interpleader  summons. 

Solicitors  :  Booke  and  iS^on*,  for  G.  A.  Jonet, 
Carnarvon;  F.  T.  Btuhton,  ior  Lloyd  Oeorge, 
Criccieth ;  Bolton,  Bobbin*,  and  Busk,  for  0.  Owen, 
Pwllheli.  

June  14  and  15. 

(Before  Kat,  J.) 

Owen  v.  Robekts.  (a) 

Benefit  huHding  society  —  Trustees — No  power  of 

borrowing — Liabilities  of  society  discharged  &ut 

of  borrowed  money — Order. 

By  rule  Si  of  a  benefit  building  society  it  was  pro- 
vided that  when  the  sum  of  1001.  for  every  share 
given  out,  together  ufith  all  costs  and  other  at- 
penses  of  the  society,  should  have  been  fully  paid 
....  the  society  was  to  be  terminated,  and 
the  trustees  were  to  indorse  a  receipt  on  the  mort- 
gage deeds,  and  deliver  them  up  to  the  members. 
This  wcu  an  action  by  advartced  members  of  the 
society,  which  was  established  on  the  11th  April 
1864^  against  the  trustees,  to  redeem  their  mort- 
gages, on  the  ground  that  their  monthly  instal- 
ments had  all  been  paid,  aM  the  unadvaneed 
members  had  been  paid  off,  there  wot  no  valid 
ttibsisting  debt  or  liability,  and  the  society  termi- 
nated on  the  11th  April  1884.  There  was  no 
power  for  the  trustees  of  the  society  to  borrow,  btU 
the  defendants,  with  the  assent  of  the  plavatifis 
and  other  members  of  the  society,  borrowed  money 
for  the  purposes  of  the  society .  The  defendants 
claimed  to  stand  in  the  place  of  the  persons  to 
whom  they  had  made  payments,  for  which  the 
society  was  liable,  out  of  the  borrowed  money. 

The  Court  declared,  that  if  any  of  the  officers  of  the 
sodeiy  have  made  any  payments  for  which  the 
society  was  liable,  there  not  being  any  moneys  of 
the  society  ovi  of  which  such  payments  could  be 
made,  such  officers  are  eniitled  to  stand  vn  the 

(a)  B«poiM  b7  nuHOlS  E.  AST,  Biq.,  Banlitar-a»-lAW. 


place  of  the  person*  to  whom  such  payment*  were 

made,  and  to  maintain  a  eUmm  against  the  society 

for  the  amount  of  such  payments. 
Inquiry  directed,  whether  any  and  what  payments 

have  been  made  within  the  meaning  of  the  above 

declaration. 
And  an  inquiry,  whether  any  and  what  liabUitiea 

under  sect.   34   are   ttUl   outstanding.     Costs 

reserved. 
This  was  an  action  on  behalf  of  advanced  members 
of  the  Llanberis  Benefit  Building  Society  against 
the  trustees  of  the  society,  and  the  plamtifEs 
claimed  to  have  proper  indorsements  on  their 
mortuages,  or  otherwise  proper  reconveyances  or 
reassignments  of  the  several  mortgaged  premises, 
with  delivery  of  the  deeds  and  writings  relating 
thereto. 

The  society  was  established  on  the  11th  April 
1864,  as  a  terminating  building  society,  under  the 
Act  6  &  7  Will.  4,  c.  32. 

By  the  12th  rule  it  was  provided  that  any 
member  purchasing  a  share  or  shares  should 
repay  them  to  the  society  by  monthly  payments 
either  in  ten,  fifteen,  or  twenty  years. 

By  the  34th  rule  it  was  provided  that  when  the 
sum  of  lOOi.  for  everv  share  given  out,  together 
with  all  costs  and  other  expenses  of  the  society, 
should  have  been  fully  paid,  the  accounts  were  to 
be  audited,  and  after  they  were  printed  a  copy 
was  to  be  sent  to  each  member,  and  the  society 
was  to  be  terminated,  and  the  trustees  were  as 
therein  mentioned  to  deliver  to  each  of  the 
members  the  deeds  for  the  lands  or  houses,  which 
each  member  had  given  to  the  society  as  mort- 
gage security,  and  indorse  on  his  mortgage  a 
receipt  for  all  the  money  secured  by  it,  if  he  de- 
manaed  it,  and  paid  for  it  in  conformity  with  the 
statute. 

The  plaintiffs  alleged  that  all  the  advanced 
members  had  paid  their  monthly  instalments 
during  the  period  of  twenty  years,  which  period 
expired  on  the  11th  April  1884;  all  the  unadvanced 
members  had  been  paid  off,  and  there  was  no 
valid  subsisting  debt  or  liability  of  the  society. 

The  defendants  denied  that  all  the  liabilities  of 
the  society  had  been  satisfied.  They  alleged  that 
for  the  purpose  of  paying  oS  certain  members  of 
the  society,  who  from  time  to  time  became 
entitled  under  the  rules  of  the  society  to  receive 
payment  in  respect  of  shares  in  the  society  held 
by  them,  and  for  the  purpose  also  of  paying 
certain  creditors  of  the  society,  the  defendants, 
with  the  knowledge  and  approbation  of  the  plain- 
tiffs, and  of  all  the  other  members  of  the  society, 
from  time  to  time,  on  behalf  of  the  society, 
borrowed  certain  sums  of  money,  which  were  still 
due  and  owing.  All  sums  so  borrowed  were 
applied  exclusively  in  and  towards  payment  of 
the  sums  due  to  members  of  the  society  in  respect 
of  shares  therein  held  by  them,  and  in  payment 
of  creditors  of  the  society.  The  defendants  had 
no  power  under  the  roles  of  the  society  to  borrow 
this  money. 

Beruhaw,  Q.C.  and  Itigle  Joyce  for  the  plaintiffs. 
— ^There  being  on  the  11th  April  1884  no  liabilities 
due,  and  the  general  expenses  paid,  the  society 
came  to  an  end.  The  only  liability  was  the  money 
borrowed  by  the  trustees,  which  they  had  no 
power  to  do : 

Blackhtm  and  DMrict  Beriefit  Building  Boeietu  r. 
Cunliffe.  Brooks,  and  Co.,  58  L.  T.  Sep.  N.  S.  741 ; 
29Ch.I)iT.902(  (  \^r^nlr> 
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Xx  parte    WHUamiont    Be    ITstional    Parmantnt 
Ben^  Building  Society,  82  L.  T.  Bop.  N.  8.  284 ; 
5  Ch.  App.  309. 
'Each  member  paid  all  his  sabocriptioiui : 
ftwinoia  T.  Farmer,  96  Bear.  511 ; 
Farmer  y.  Smith,  4  H.  &  K.  196. 

Inee,  Q.C.  and  H.  Terrell  for  the  defendants. — 
The  plaintiffs  are  estopped  from  saving  that  the 
tmstees  acted  ultra  vires,  because  they  irere  con- 
'Oomng  parties.  [SIat,  J. — That  does  not  make 
the  society  liable.  The  question  is,  are  not  these 
mortgages  paid  off,  uid  are  not  the  members 
-entitled  to  the  return  of  the  deeds  P}  The  plain- 
tiffs authorised  the  tmstees  to  borrow  the  money ; 
they  had  the  advantage  of  it ;  they  are  estopped 
firam  saying  that  the  trustees  had  no  power.  The 
defendants  are  entitled  to  stand  in  the  shoes  of 
any  persons  who  received  out  of  the  borrowed 
money  payments  for  which  the  society  was 
liable. 

Kat,  J. — I  make  the  following  order ;  Declare 
that  if  any  of  the  officers  of  the  society  have  made 
any  payments  for  which  the  society  was  liable, 
there  not  being  any  moneys  of  the  society  out  of 
which  such  payments  could  be  made,  snch  officers 
are  mtitled  to  stand  in  the  place  of  the  persons 
to  whom  such  parents  were  made,  and  to  main- 
tain a  claim  against  the  society  for  the  amount 
of  such  payments.  I  direct  an  inquiry  whether 
tKij  and  what  payments  have  been  made  within 
the  meaning  of  the  above  declaration  ;  and  an 
inqairy  whether  any  and  what  liabilities  under 
nue  34  are  still  outstanding. 

Dismits  counter-claim ;  adjourn  further  consi- 
deration ;  costs  reserved ;  liberty  to  apply. 
Solicitors  :  Bloxam  and  EUisen,  for  John  Boherfs, 
Eangor ;   Nicol,  Son,   and   Jones,  for  Louis  and 
Cfl^jButhin. 


Tuesday,  June  7. 

(Before  Chittt,  J.) 

Ite  The  Hull,  Baakblet,  aitd  Wist  Bidibg 

Junction  Kailwat  ahb  Dock  Coic?A9T.(a) 

Bailyray  company — Manager  cf  the  undertaking — 
Diteretion  of  the  court — Raibaay  Cottpcmies  Act 
1867  (30  ^  31  Firf.  e.  127),  ».  4. 

In  exercising  tke  jurisdiction  afforded  by  sect.  4  of 
the  Railway  Companies  Act  1867,  relative  to  the 
a/ppointmmit  of  a  manager  of  a  railway  company 
at  the  instance  of  judgmeni  creditors,  the  court, 
wlUst  not  assisting  in  anything  of  a  speculative 
naiure  with  regard  to  the  future,  sltould  take  a 
fair  broad  view  of  the  present  position  and 
exigencies  of  the  company,  and  act  for  the 
general  benefit  of  all  the  creditors. 

But  in  exercising  such  jurisdiction  t&a  court  is  not 
io  consider  itself  fettered  by  any  contract  or 
arrangement  which  m.ay  have  previously  been 
entered  into  between  the  railway  eompamy  and 
any^  person,  aWwugh  in  the  exercise  of  its  dis- 
trelion  the  court  wiU  have  regard  thereto. 

An  application  was  made  by  first  debenture-holders 
vn  a  railway  company  to  discharge  an  order 
made  in  chambers,  appointing  F.  one  of  the 
joint  managers  of  the  company,  with  a  salary. 
The  first  debenture-holders  sought  to  discharge 
ills  order  on  tlie  ground  thai  the  company  was 
wot  financially  in  a  position  to  incur  the  extra 

<a)  Beported  by  A.  ClOTseAMns  Six,  tan,,  BuitetOMkUw. 


expeiue,  whidt  the^  alleged  okm  unneeesaory,  'ami 
tlCaiGimr  interests— their  dividandi  beingi»arreaa 
—ought  to  be  amtidend  befon  tke  extra  espntas 

HeU,    that    the  first    d^enture-holders,    thongh 

ereditort,  had  no  voice  tn  the  ■marMgemunst  of  ika 

company  uihUe  it  was  a  going  concern,  notwitk' 

tlamtting  thai  when  their  interest  was  in  arreair 

thef  had  a  statutory  right  to  tke  appaintTneiU  of 

mreeeioer. 

HM,  therefore,  that  the  first  debenture-holders  Keti 

no  right  to  dictate  what  manager  should   bo 

t^pointed,  nor  what  salary  ha  should  receive; 

and  that,  under  tho  draumstanees,  tkeir  applie»- 

Hon  mutt  be  refused. 

Two  arpplieations  by  some  of  the  fint  debenture- 

holders  in  the  Hull,  Bamsley,  and  West  Bidiiu; 

Junction  Railway  and  Dock  Company  were  laam 

to  discfaaive  an  order  made  in  chambers  on  the 

28th  Apri^  1887,  by  which  James  S.  Forbes  bad 

been  appointed  one  of  the  joint  managers  of  the 

oomrpany,  with  a  salary  of  2500{.  per  umiim,  under 

the  following  circumstances : 

In  July  1884,  the  company,  being  nader  oon- 
struction  and  having  exhausted  all  its  capital, 
was  unable  to  complete  its  undertaking  without 
raising  further  funds.  After  some  negotiatitm 
J.  8.  Forbes  and  Samuel  Swarbrick  were  »f^ 
pointed  joint  managers  for  a  period  of  five  years 
at  a  salary  of  25002.  each,  in  order  to  see  if  the^Tt 
with  their  experience  in  railway  management 
generally,  coold  puU  the  company  o<xt  of  its 
difficnlties.  Chiefly  throagh  J.  S.  Forbea'a 
exertions  a  sum  of  1,500,0002.  in  second  ddben- 
tures  was  authorised  and  subscribed  for,  and  the 
company  was  opened  for  traffic. 

In  Jan.  1887,  the  interest  on  the  first  debentorea 
was  in  arrear,  and  two  actions  were  brought 
against  the  company  on  behalf  of  Ihe  debenture- 
holders  in  which  a  Mr.  Dover,  as  representing 
the  first  debenture-holders,  and  S.  Swarbrick,  aa 
representing  the  second  debenture-holders,  were 
appointed  joint  receivers,  and  Colonel  Gerard 
Smith,  the  chairman  of  the  company,  and  9> 
Swarbrick  were  also  appointed  joint  managers. 

By  an  order  made  in  chambers  on  the  28th  April 
last,  S.  S.  Forbes  and  John  Fisher,  the  depaty 
chairman  of  the  company,  were  appointed  managers 
jointly  with  Colonel  Gerard  Smith  and  S.  Swar- 
brick, to  manage  the  general  undertaking  of 
the  company  as  defined  and  referred  to  in  the 
Hnll,Bamsley,  and  West  Biding  Junction  Bailway 
and  Dock  Companies  Acts  18W),  1885,  and  1886. 
and  the  works  and  property  comprised  in  soch 
general  undertaking  or  connected  therewith.  By 
the  same  order  it  was  directed  that  J.  S.  Forfaes 
and  S.  Swarbrick  should  each  be  allowed  25001. 
a  year  as  managers,  but  as  to  S.  Swarbrick  this 
som  was  to  cover  any  sum  he  would  be  entitled 
to  as  one  of  the  receivers  of  the  undertokiiig. 
Some  of  the  first  debenture-holders  now  morved 
to  set  aside  this  order  so  far  as  it  related  to  the 
appointment  and  salary  of  J.  S.  Forbes. 

The  further  facts  of  the  case  sufficiently  appear 
from  the  judgment. 

Whiiehome,  Q.C.  and  F.  A.  Lewin  for  some  of 
the  first  debenture-holders,  in  sopport  of  the 
motions,  argued  that  the  company  was  not  in  a 
position  financiaDy  to  incur  this  unnecessary  and 
serious  expense,  and  that  the  interests  of  the  first 
debenture-holders,  whose  dividepda  were  inanaar. 
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onght  to  be  OMttidered  before  so  macb  ezt» 
eipenae  was  inoiirred. 

MouU<m,  Q.C.,  and  Z>uMia«  Gardiner,  for  other 
fint  debenture -holders,  also  supported  the 
motions. 

Corner,  Q.C.,  and  BusieU  Bobertt,  for  some  of 
ihe  jadi;ment  creditors  of  the  company,  _  con- 
tended that  the  court  was  not  bonnd  to  consider 
the  interests  of  the  first  debenture-holders,  catting 
down  every  possible  present  expense  for  their 
sake,  and  looking  only  to  the  exigencies  of  the 
hour,  bat  that  the  fnture  existence  of  the  company 
and  the  interests  of  all  the  creditors  should  tie 
considered.     They  referred  to 

Be  Manehe»tar  and   TtUford,   BMlway   Company; 

Urn  parte  Camlman  SaCteay  Company,  42  L.  T. 

Bep.  K.  a  714;  14  Ch.  Dir.  «45. 

Maclean,  Q.C.  and  Orotveaor  Wood*,tor the  com- 
pany, opposed  the  motion. 

Ph^Mon  Becile,  for  second  debentnre-hoJdem, 
abo  apposed  the  motions. 

If%iteJkome  replied. 

Ghittt,  J. — These  are  two  motions  made  by 
bolders  of  the  first  debentures  of  this  railway 
company,  seeking,  to  discharge  an  order  made  in 
chambers  for  the  appointment  of  Mr.  Porbes  as 
one  of  the  managers  of  the  company  at  a  salwy 
ol  25001.  a  year.  I  am  not  in  any  sense  dis- 
aatiafied  with  having  had  the  question  fully  argued, 
as  it  has  been  argued  before  me  to-day  with  a  view 
to  review  the  decision  arrived  at  in  chambers ; 
indeed,  I  should  be  quite  willing  to  revise  that 
decision  if  I  thought  it  erroneous.  I  have,  as  I 
aay,  had  a  very  full  argument,  and  I  have  attended 
very  carefully  to  all  the  different  points  that  have 
been  raised.  It  will  not  be  neoessary  to  go 
throuf^  the  whole  case  at  g^reat  length,  but  it 
will  be  proper,  I  think,  to  make  some  statoaent 
with  regard  to  the  &ct8  of  the  case,  and  also  with 
regard  to  the  principle  upon  which  the  court 
should  act  in  the  appointment  of  a  manaerer.  I 
will  take  the  latter  point  first.  The  debenture- 
hcdders,  as  is  well  kuown,  are  creditors  of  the 
undertaking  which,  according  to  the  Act  of 
fvliament  (the  Railway  Companies  Act  1867, 
3D  &  31  Vict.  e.  127),  they  have  no  right  to  break 
im.  They  have  no  voice  in  the  management  of 
ue  company  whilst  it  is  a  going  concern  in  the 
ordinary  sense  of  that  term.  The  Act  of  Parlia- 
ment has  given  them  the  power  of  coming  to  the 
Donrt  and  asking  for  the  appoiutmeat  of  a  receiver 
when  their  interest  is  in  arrear,  but  there  their 
rights  as  debenture-holders  stop.  The  Act  of 
fsrliament  has  given  the  debenture-holders,  as 
audi,  no  right  to  the  appointment  of  a  manager 
of  a  railway.  In  1867,  bjr  the  statute  upon  which 
I  am  now  acting,  provisions  were  made  for  the 

rintment  of  a  manager.  To  put  the  policy  of 
Act  quite  shortly,  it  was  this :  that  certain 
rights  were  t^en  away  from  the  judgment  credi- 
tors of  a  railway  company,  which  was  considered 
to  be  an  undertaking  in  which  the  public  had  an 
interest.  In  lieu  of  those  rights,  which  were 
Has  taken  away,  the  jurisdiction  was  ocmf  erred 
upon  the  conrt,  at  the  instance  ofjodgment 
creditors,  to  appoint  a  manager.  What  I  am 
exercising  therefore,  is  a  statutory  power ;  and 
the  statute  has  not,  in  terms,  laid  down  any 
£stinct  principle  upon  which  the  court  is  to  set 
in  the  appointment  of  amanager.     When  I  say 


that,  I  mean  that  it  has  not  done  so  in  distinct 
terms.    I  think,  however,  that  the  4th  section  («)> 
of  the  BaHway  Companies  Act  1867  sufficiently 
expresses  what  was  the  view  of  the  Legislature 
on  the  subject,  and  does  afford  the  court  some 
guide  in  the  exercise  of  its  discretion.    The  section 
gives  the  court  jurisdiction,  where  it  is  necessary, 
to  appoint  a  manager  of  the  undertaking  of  the 
company    on    the    application    of    a    judgment 
creditor ;  and  provides  that  all  money  received  by 
the  receiver  or  manager  shsU,  after  due  provision 
for  the  working  expenses  of    the  railway  and 
other  proper  outgoings  in  respect  of  the  under- 
taking, be  applied    and  distributed    under  the 
direction  of  the  court  in  payment  of  the  debts  of 
the  company  and    otherwise    according   to  the 
rights  and  priorities  of  the  persons  for  the  time 
being  interested  therein.  ITow,  the  words  of  thai) 
section,  which  I  think   are  material  there,  are 
these :  that  due  provision  is  to  be  made  "  for  the 
working  expenses  of  the  railway  and  other  proper 
outgoings  m  respect  of  the  undertaking.      The 
jurisdiction,  as  I  have  said,  is  exercised  at  the 
instance  of  the  judgment  creditors.    It  is  quite 
plain  that  the  Legislature  did  not  intend  that  the 
court,  in  exercising  this  jurisdiction,  should  place 
debenture-holders  in  any  special  or  peculiar  posi- 
tion.   It  seems  to  me  to  be  equally  plain  also  that 
the  court,  in  exercising  the  jurisdiction,  ought  to 
exercise  it  on  a  wide  and  judicious  principle— 
not  departing  from  the  rules  of  prudence  of  a 
high    order;    not    assisting    in    anything   of   a 
speculative  nature  with  regard  to  the  future;  and 
not  taking,  on  the  other  hand,  too  narrow  a  view 
of  the  present  exigencies  of  the  railway.    The 
court,  however,  ought  to  select  those  persons,  and 
give  them  such  saWies  as  will  appear  to  it  to  be 
most  for  the  benefit  of  all  the  creditors,  including 
the  judgment  creditors,  interested  in  the  concern. 
I  say  all  the  "  creditors,"  for  it  is  unnecessary 
at  the  present  moment  to  go  on  to  state  whether 
the  court  should  have  any  especial  regard  to  the 
position  of   the  shareholders.     Nothing  that  I 
say  is  intended  by  me  to  lay  down  the  proposition 
that,  in  the  appointment  of  a  manager  of  the 
railway  company,  even  the  shareholders'  interests 

(a)  Sect.  4  of  the  Railway  Compomes  Act  1867  enacts 
that:  "The  engines,  tenders,  oarriagea,  trades, 
machinery,  tools,  fittings,  materiaU,  and  efFecta,  ooa- 
stitnting  tiie  rolliog  stook  sod  plant  naed  or  i>roTided 
by  a  company  for  the  pnrpoaes  of  the  traf&o  on  their 
railway,  or  of  their  stations  or  workshops,  shall  not, 
after  their  railway  or  any  part  thereof  is  open  for  pnblio 
traffic,  be  liable  to  be  taken  in  execution  at  law  or  in 
eqnity  at  any  time  after  the  pwmng  of  this  Aot,  aad 
before  the  Ist  day  of  Sept.  1868,  where  the  jiidgmaBt 
on  whioh  execution  ieanes  is  recovered  in  an  action  on  a 
contract  entered  into  after  tiie  passing  of  this  Aot,  or 
in  an  action  not  on  a  contract  commenced  after  the 
passing  of  this  Aot ;  but  the  person  who  has  recovered 
any  each  judgment  may  ob^n  the  appointment  of  a 
receiver,  and,  if  necessary,  of  a  manager,  of  the  nnder- 
taking  of  tiie  company,  on  application  by  petition  ia  a 
snmnuiy  way  to  the  Conrt  of  Chanceiy  in  England  or 
in  Irebmd,  according  to  the  sitnation  of  the  railway  of 
the  company ;  and  ijl  money  received  by  snch  receirar 
or  manager  shall,  after  dne  provision  for  the  working- 
expenses  of  the  railway  and  other  proper  outgoings  in 
inapeot  of  tiie  undertaking,  be  ^jplied  and  distributed 
nnaer  the  direction  of  the  conrt  in  payment  of  the 
debts  of  the  company  and  otherwise  according  to  the 
rights  and  priorities  of  the  persons  for  the  time  being 
interested  therein ;  and  on  payment  of  the  amount  dne 
to  every  snch  jndgment  creditor  as  aforesaid  the  oonrt 
may,  u  it  think  fit,  disohaige  snch  reowver  or  snah 
reeeives  and  maaacrec"  (  '  r\r\i~ilr> 
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are  to  be  disregarded.  It  is  tmneceesary,  as  I 
saj,  to  consider  that  proposition  at  the  present 
moment  for  reasons  wnicn  will  presently  appear. 
Kow,  I  think  that  a  large  portion  of  the  argument 
which  has  been  addressed  to  me,  and  especiallT 
the  argument  of  Mr.  Moulton,  has  been  pointed 
to  this,  that  the  first  debenture-holders  have  the 
right,  almost,  to  dictate  to  the  conrt  what 
manager  should  be  appointed,  and  at  what  salary. 
Trom  that  proposition  I  wholly  dissent.  I  thint, 
as  I  have  said,  that  the  correct  rule  is  to  appoint 
Bur.h  a  manager,  and  at  such  a  salary  as  appears 
to  the  court  to  be  most  for  the  benefit  of  all  the 
creditors  interested  in  the  concern,  including  of 
course  the  second  debenture-holders,  and  includ- 
ing the  judgment  creditors  at  whose  instance  in 
fact  the  jurisdiction  is  exercised.  Now,  the 
position  of  this  railway  company  is  this:  The 
first  debenture-holders  have  obtained  a  receiver 
according  to  their  right,  a  half  year's  interest 
being  in  arrear.  The  first  debenture-holders' 
debt  amounts  altogether  to  960,0001.,  next  after 
them  coming  debenture-holders  for  a  million  and 
a  half.  As  some  ar^ment  has  turned  upon 
the  arrangements  which  were  made  when  the 
million  and  a  half  were  subscribed,  I  think  it 
right  to  state  shortly  the  facts  with  regard  to 
that  matter.  The  railway  in  1884  was  under 
construction.  The  railway  had  been  unable  to  pay 
its  contractors,  and  the  works  came  to  a  stand- 
still. The  sum  of  one  million  and  a  half  was  in 
the  beginning  of  1885  asked  for  by  the  company, 
and  the  construction,  as  I  have  said,  which  had 
stopped  in  the  middle  of  1884,  went  on  by  reason 
of  the  company  obtaining  this  million  and  a  half 
of  money.  In  July  1885  the  railway  was  opened. 
It  was  made  a  term  by  those  who  subscribed  the 
million  and  a  half  that  two  gentlemen  should 
especially  form  a  part  of  the  directorate  and 
management  of  this  company.  Those  two  gentle- 
men were  Mr.  Swarbrick,  well  known  formerly  as 
manager  of  the  Great  Eastern  Railway  Company, 
and  Mr.  Forbes,  a  gentleman  who  iB  also  well 
known  in  the  railway  world.  The  company  came 
to  a  bargain  with  those  two  gentlemen,  which 
appears  to  me  to  have  been  a  |)erfectly  honest  one, 
that  they  should  each  receive  for  a  period  of 
five  years,  which  would  expire  in  1889,  a  sum  of 
2500(.  a  year.  The  holders  of  this  million  and  a 
half  of  second  debentures  are  strong  in  their 
opposition  to  this  motion.  They  say  that  they 
made  it  a  term  upon  which  they  advanced  their 
money  that  those  two  gentlemen  should  remain 
at  that  salary.  Now,  it  was  not  put  forward  in 
argument — ^nor  could  it  be  put  forward  in  argu- 
ment— that  the  conrt  in  exercising  this  juris- 
diction is  bound  by  the  company's  contract.  If 
the  management  of  the  railway,  as  it  existed  at 
the  time  when  the  order  was  made  on  the  petition 
nnder  which  I  am  now  exercising  jurisdiction, 
was  extravagant,  if  the  directors  had  been  unduly 
paid,  although  under  some  binding  contract  as 
between  them  and  the  company,  it  appears  to  me 
that  the  court  would  not  be  bound  to  accept  the 
position  of  simply  sa3ring  there  is  a  contract  that 
ought  to  be  carried  into  effect.  I  state  distinctly 
that  I  do  not  consider  that  I  am  fettered  by  that 
arrangement ;  but  at  the  same  time  I  think  it 
would  be  wrong  to  neglect  it.  I  think,  in  the 
exercise  of  my  discretion,  I  on^ht  to  pay  some 
regard  to  that.  It  was  a  bargain  honestly  made 
at  the  time,  and  a  bargain  of  the  greatest  im- 


portance, not  only  to  the  company  itself,  but  to 
the  first  debenture-holders.  If  it  had  not  been 
for  the  subscription  of  the  million  and  a  half, 
which  exceeded  by  far  the  sum  which  the  first 
debenture-holders  themselves  subscribed,  they 
would  have  been  left  in  the  embarrassing  position 
of  having  a  half -constructed  railway,  or  a  railwaT 
which,  at  any  rate,  was  incompleU,  and  whicn. 
required  that  large  sum  that  I  have  mentioned 
to  finish  it.  I  think  some  weight,  therefore,  should 
be  given  to  that  circumEtance,  bat  I  do  not  feel 
dispaoed  to  baee  my  judgment  upon  that  alone. 
The  right  view  is,  as  I  have  said,  to  take  a  fair 
broad  view  of  the  position  of  the  railway  com- 
pany. In  addition  to  what  I  have  mentioned  as 
to  tne  debts  of  the  company,  the  company  owes 
about  11,0001.  or  12,000i.  on  judgments  other  than 
the  judgments  which  may  nave  been  recovered 
by  the  first  mortgagees,  and  somewhere  about 
230,0001.  on  Lloyd's  bonds.  In  addition,  the 
subscribed  capitu  of  the  companv  is  3,000,000{. 
represented  by  stocks  or  shares  oi  that  amount. 
I  have  said  that  the  company  was  opened  for 
business  in  July  1885,  and  since  that  time  Mr. 
Swarbrick  and  Mr.  Forben  have  been  acting  in. 
the  position  of  directors.  The  company  has  onl^, 
therefore,  been  recently  opened.  It  is  stated  in 
an  affidavit,  the  truth  of  which  is  not  contested, 
that  the  company  is  "  fighting  for  its  existence, 
being  strenuously  opposed,  not  only  by  dock  com- 
petition"—I  should  perhaps  have  mentioned 
that  it  is  not  a  railway  simplyi  but  it  is  a  railway 
company  with  a  dock — "  but  also  in  its  railway 
traffic  by  several  powerful  railways."  I  will  not 
mention  their  names,  but  they  are  not,  all  of 
them,  railways  that  do  not  defend  them- 
selves against  attack,  and  indeed  there  may  be 
some  of  them  that  are  willing,  when  they  see  the 
opportnnit]^  to  attack  the  territories  of  another 
railway.  The  railways  are  mentioned  in  the 
affidavit,  and  it  goes  on  to  state  "  upon  whom  the 
powerful  infiuence  of  one  particular  railway, 
amongst  other  railways,  is  brought  to  bear  to 
prevent  interchange  of  traffic  with  this  company." 
Then  the  gentleman  who  makes  the  affidavit, 
who  is  Mr.  Fisher,  the  late  deputy  chairman, 
says  that,  in  his  judgment,  "  the  principle  upon 
which  the  question  of  remuneration  should  be 
determined  does  not  depend  upon  a  table  "  which 
has  been  put  in  evidence  with  regard  to  the 
remuneration  of  directors  of  other  railways.  I 
quite  agree  with  that.  The  right  view  ae  to 
remuneration  is  to  see  what  service  is  required 
and  what  is  a  fair  remuneration,  according,  as 
the  court  must  say,  to  the  views  of  the  railway 
world  and  the  railway  market  for  services  of  the 
kind  which  are  fit  and  proper.  The  court  cannot 
dictate  to  gentlemen  of  the  position  of  Mv.  Forbes 
and  Mr.  Swarbrick  as  to  what  remuneration  they 
shall  take.  I  can,  however,  say  "  I  think  it  is  so 
extravagant  that  I  refuse  to  have  you.  I  do  not 
think  your  services  are  worth  the  sum  you  put 
upon  tnem."  But  it  must  be  borne  in  mind  that 
services  of  this  kind  are  reaUy  of  a  peculiar 
nature,  requiring  great  expertness,  and  requiring 
skill  and  knowleidge  of  railway  matters ;  and  we 
know  that  services  of  this  kind  are  largely 
remunerated  in  this  country.  Then  the  affidavit 
goes  on  to  mention  parliamentary  proceedings, 
with  reference  to  that,  it  was  arguea  at  the  bar, 
on  behalf  of  those  who  are  in  support  of  the 
motion,  that  in  substance  what  was  contended  for 
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on  the  other  side  was  that  Mr.  Forbes  should  be 
letained  at  a  sum  of  25002.  a  year  as  a  parlia- 
mentaiT  expert,  or  as  a  parliamentary  witness. 
Well,  if  that  were  true,  I  shonld  not  think  for  a 
moment  of  taking  Mr.  Forbes;  but  that  is  not 
the  case.    It  is  a  part  of  the  case,  and  it  is,  I 
think,  rightly  stated  here  in  the  same  affidarit 
that  anyone  who  is  "  conversant  with  the  railway 
world  Imows  that  constant  vigilance  is  necessary, 
and  the  more  especially  in  the  case  of  a  young 
and  struggling    company    like    this   particular 
company.      The  very  fact  that  it  is  just  now 
embarrassed  by  claims  of  debenture-holders  and 
others  makes  it  all  the  more  necessary  to  prevent 
the  sacrifice  of  the  undertaking.    It  is,  however, 
not  in  parliamentary  contests  that  Mr.  Forbes 
is  of  essential  service,    but  in  the  negotiations 
with  the  other  companies  with  a  view  to  trafiBc 
and  working  arrangements,  settlement  of  tolls, 
and  the  general  benefiting  both  of  the  railway  and 
dock  portions  of  the  company's  undertakmg;" 
and  in  those  matters  it  is  stated  that  Mr.  Forbes' 
services  are  of  exceptional  value.    The  affidavit, 
which,  as  I  have  said,  is  not  in  contest,  goes  on  to 
state — and  this  to  me  is  a  fact  of  considerable 
importance — that   "  under  the    management    of 
Messrs.  Forbes  and  Swarbrick  the  traffic  of  the 
company's  railway  and  dock  is  rapidly  increasing, 
and  shows   every  sign  of  continuous  improve- 
ment."    Now,  there   are  parts  of  Mr,   Lucas's 
^davit  which  goes  to  the  same  point.    I  abstain 
from  readinf^  them,  but  it  seems  to  me  that  this 
railway  and  dock  company  is  in  a  very  peculiar 
position.    By  way  of  illustration,  merely,  I  look 
at  this  map  which  has  been  put  into  evidence, 
and  certainly   the  railway  is  surrounded  with 
those  who,  if  they  are  minded  to  be  adversaries, 
can  be  adversaries,  and  very  powerful  adversaries. 
I  think  there  is  a  fallacy  in  saying  that   the 
making   of     arrangements  with    other   railway 
companies  with  regard  to  traffic  is  looking  simply 
far  mto  the  distant  future.    It  appears  to  me  to 
he  a  matter  of  essential  importance  at  the  present 
time.    I  think  that  those  parts  of  the  affidavit 
which  go  to  show  what  has  already  been  done  by 
these  two   gentlemen  are  of    great  materiality 
upon  the  question  which  I  have  before  me.    The 
general  view,  therefore,  that  I  take  is  that  it  is  in 
Uie  interests  of  the  creditors,  looked  upon  as  a 
whole,  of  this  railway  and  dock  company  that 
Mr.  Forbes   shonld  be  retained.     As  for  what 
time  is  another  matter,  but  it  seems  to  be  proper 
that  he  should  be  retained  for  the  present  in  the 
position   of    manager  with    Mr.   Swarbrick.      I 
think  that  the  comparison,  as  I  have  said,  of  the 
expenses  of  management  of  this  railway  and  dock 
company  with  other  railway  and  dock  companies 
is  a  matter  of  little  or  no  importance.    If  the 
order  stands  as  I  propose  it  shall  stand,  the  result 
will  be  that  for  the  management — to  use  the  term 
in  the  Act  of  Parliament,  that  is,  for  the  higher 
snperintendenoe  of  the  affairs  of  this  railway  and 
dock  company— the  sum  of  50001.  will  be  paid. 
Colonel  Smith  and  Mr.  Fisher  have  been  appointed 
as  two  managers,  and  their  position  is  not  assailed, 
but   they,   being  gentlemen  of  character,  have 
willingly  tendered  their  services  without  remu- 
neration.   The  result,  therefore,  is  that  there  will 
be  four  managers,  of  whom  these  two  gentlemen 
are  two,  and  Mr.  Swarbrick  and  Mr.  Forbes  the 
other  two.    I  said  that  the  management  will  cost 
SOOOI.,  bat  that  is  patting  it  somewhat  adversely 


to  the  existing  order,  because,  under  the  order 
which  has  been  made  in  chambers,  Mr.  Swarbrick 
in  taking  his  2500J.  is  to  give  credit  for  what  he 
shall  take  as  remuneration  as  receiver.  I  should 
add  that,  at  the  instance  of  the  first  debenture- 
holders,  I  thought  that  there  was  a  sufficient  case 
made  for  departing  from  a  rule  which  I  generally 
act  upon  in  chambers,  and  that  is  of  appointing 
one  receiver  only.  The  parties  were  very  anxious 
to  have  a  receiver  of  their  own,  because  they  had 
a  very  large  stake,  and,  as  the  circnmstances  were 
very  peculiar,  I  thought  it  right  to  appoint  Mr. 
Dover  as  well  as  Mr.  Swarbrick  as  receivers. 
The  result  is  that,  eo  far  as  the  management  is 
concerned — ^the  receivership  is  quite  different^ 
the  company's  af^rs  will  now  be  managed  at  a 
sam  of  less  than  50001.  I  have  given  the  case 
every  attention,  and  I  think  I  am  at  least  not 
departing  from  what  has  been  the  common 
practice  in  these  matters.  As  the  late  Master  of 
the  Bolls  (Sir  George  Jessel)  said,  the  practice 
has  been  generally  to  appoint  the  directors  them- 
selves, unless  there  is  some  objection  to  be  made, 
because,  where  they  are  working  the  concern  fairly, 
they  are  the  persons  who  have  the  greatest  know- 
ledge with  regard  to  the  concern.  What  I  am  now 
doing  is  substantially  to  continue  the  managers 
as  they  stood  before  the  petition  was  presented, 
but  relieving  the  company  slightly  in  some  degree 
from  the  expense  of  management — I  mean  by 
making  Mr.  Swarbrick  g^ve  credit  for  what  he 
g^ts  in  the  way  of  remuneration  or  commissioa 
as  receiver.  The  receivership  expense,  of  coarse, 
is  an  expense  thrown  upon  this  company  through 
the  Act  of  Parliament  at  the  instance  of  the  first 
debenture-holders  themselves.  I  therefore  decline 
to  accede  to  the  motion.  I  have  said  nothing 
about  the  time  during  which  this  appointment  is 
to  continue.  Of  coarse,  if  the  circumstances 
should  alter  materially,  another  view  may  be 
taken.  I  am  not  for  a  moment  suggesting  that 
any  application  should  be  made  to  remove  Mr. 
Forbes  or  Mr.  Swarbrick,  but  it  is  not  an  appoint- 
ment for  ever.  It  is  an  appointment  that  is  to 
go  on  for  some  sufficient  time,  to  see  what  tho 
result  may  be,  but  I  do  not  mean  that  any  appli- 
cation should  be  made  to  discharge  them.  Tnen, 
with  regard  to  the  costs,  I  must  make  them  costR 
in  the  matter,  and  the  costs  of  the  parties  who 
succeed  I  must  give  to  them.  The  costs  of  the 
petitioners  and  the  company  will  come  out  of  tho 
estate,  and  the  costs  of  those  who  have  been 
served  with  the  notice — that  is  to  say,  all  the 
respondents.  All  those  who  have  supported  the 
order  must  have  their  costs,  but  I  think  it  would 
be  too  hard  to  make  the  first  debenture-holders 
pay  theau 
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PBOBATE,  DIVORCE,  AJSTO  ADMTRAT.TY 

DIVISION. 

PBOBATE    BTTSINESa. 

Tuesday.  Jtily  20, 1886. 

(Before  Butt,  J.) 

Tsa  GVAKDIASS  Of  TH2    FoOB  07  THX  FABIflH  Ot 

Laxbxtr  v.  Tzk  Next  of    Ka  ta   Makia 
Beasshatt  (deceased),  (a) 

AdminiitraUon  —  Grediiort — Deeecued  a  pattper 
hmaiie  —  Expenaet  of  maintenance — Rxght  of 
poor  lavo  guardian*  to  recover  againit  estate  of 
Ivnaiie  after  her  deathr-12  it  13  Tia.  e.  103, 
m.  16, 17. 

The  deceased  liad,  for  over  siis  years  prior  to  her 
death,  leen  supported  as  a  pauper  lunatie  at  the 
county  lunatte  asylum. 

Dttrirtff  the  whole  of  this  period  she  was,  in  fad, 
entitled  to  an  annuity  of  241.  16«.  6d.,  payable  &y 
the  Commissioners  for  the  Reduction  of  the 
National  Bebt.  This  fact  only  came  to  the  kmno- 
ledge  of  the  guardians  at  the  time  of  her  death,  or 
shvrlJy  thereafter. 

Seld,  that  the  auardians  were  ereSitors  tf  the 
deeecued,  toithin  the  provisions  of  12  ^  13  Vict. 
e.  103,  M.  16, 17,  and,  cu  such,  entiHed  to  adminis- 
tration of  her  estate. 

Seld,  also,  that  the  daim  of  the  guardians  was  not 
limiied  to  the  period  of  twelve  months  prescribed 
hy  sect.  16  of  that  statute,  but  that,  in  respect  cf 
such  period,  they  were  entitled  absolutely  to  repay- 
ment, under  the  statute,  and,  as  to  a  further  period 
not  exceeding  five  years  (making  sim  years  tn  cM), 
they  were  entitled  to  come  in  and  claim  as  ordinary 
ereditors,  notwithstanding  the  fact  qf  their  haoing 
<aAen  no  steps  to  recover  payment  for  such 
expenditure,  during  the  lifetime  cf  the  deceased 
pauper  lunatic. 

This  was  a  motion  for  a  grant  of  letters  of  ad- 
ministration, in  respect  of  the  entate  of  Mary 
Bradsbaw,  deceased,  to  Walter  BeniaminWilmot, 
the  nominee  of  the  Foor  Law  Gnardians  for 
the  parish  of  Lambeth,  claiming  as  creditors 
of  tne  deceased,  who  was  an  inmate  of  the 
county  asylam,  at  Wandsworth,  from  1879  down 
to  the  time  of  her  death,  which  occurred  in 
Dec.  1886. 

Daring  that  time,  there  became  dii,e  to  the 
gnardians,  in  respect  of  her  maintenance  as  a 
panper  lunatic,  a  sum  of  181L  198.  ll<i. 

About  the  time  of  her  death,  or  soon  after- 
wards, it  was  for  the  first  time  brought  to  the 
knowledge  of  the .  board  of  gnardians,  that  Mary 
Bradshaw,  the  deceased,  had,  before  and  during 
the  whole  time  she  had  been  an  inmate  of  the 
asylum,  been  entitled  to  receive,  from  the  Com- 
missioners for  the  Bednction  of  the  National 
Debt,  an  anaaity  of  241. 16s.  6<2. 

It  appeared  that  she  received  the  last  payment 
in  respfect  of  this  annuity,  aboat  six  months 
before  she  went  into  the  asylam.  Therefore 
fourteen  half-yearly  payments  were,  at  the  time 
of  her  death,  due  to  ner  or  her  representatives, 
amounting  to  a  sum  of  1732. 15<.  6d.,  or  somewhat 
less  than  the  total  amount  expended  upon  her 
maintenance  by  the  guardians. 

Citation  issued  to  the  next  of  kin,  on  the  5th 
May,  1886,  but  none  of  them  appeared. 

Glen  appeared  for  the  Lambeth  guardians. 

<a)  Beported  hj  H.  Dduit-QbazuboOK,  Btq.,  BuTtetOMit-LAW. 


'  Butt,  J. — Bas  tbere  been  any  notice  to  the 
Qneen's  Proctor  P 

GfTeft.— No. 

Bun,  J. — Should  there  not,  in  strictness,  be 
goch  notice  P 

Cfl^. — The  Qneen's  Proctor,  of  himself,  wocdd 
bsve  to  move. 

BxriT,  J. — No ;  if  he  is  interested,  he  is  entitled 
to  notice.  There  is  another  Cjuestion.  Is  nofe 
some  order  of  a  jnstice  or  ]ustic«s  required, 
under  the  Act  of  1853(  16  &  17  Vict.  c.  97,  s.  IM)  ? 

Olen. — ^Here  is  an  authority  in  which  the 
court  granted  an  application  of  this  kind,  but 
that  point  does  not  seem  to  have  been  raised  at 
all.  The  only  question  was,  whether  letters  of 
administration  should  be  granted  to  the  guardians 
of  the  union  (which,  in  that  case,  was  the  Totnea 
Union)  under  12  &  13  Vict.  c.  103,  ss.  16,  17. 
The  case  is  Windeatt  v.  Sharland  (23  L.  T.  Rep. 
N.  8.  877 ;  L.  Rep.  2  P.  A  D.  266.)  The  marginal 
note,  read  at  the  request  of  the  learned  judg^,  is 
as  follows : 

The  daceaaed,  at  the  time  of  his  death,  had  been  foe 
many  yean  at  a  connty  Innatio  asylum  as  a  Innatio,  at 
the  eraense  of  the  nnion  to  whioh  he  belonged.  At  tliat 
time  Ee  was  beneficially  intereated  in  a  sum  of  4081, 
Three  per  Cent.  ConnlB  standing  in  the  Bamea  of  tmstaaa. 
His  sister,  the  only  next  of  kin  or  person  entiiied  to  tha 
property,  was  also  a  panper  Innatio. 

'Hie  Conrt  held,  that  the  gnardians  of  the  nnion  to 
which  the  deceased  belonged  were,  nnder  tlie  provisioni 
of  12  &  13  Vict.  0.  103,  88.  16,  17,  oreditors  of  tha 
dsaeased,  and  granted  administration  to  them,  for  the  use 
and  benefit  of  the  Innatia  next  of  kin. 

Butt,  J. — Now  read  sect.  16. 

Glen  read  the  section : 

Where  any  panper  shall  have  in  his  possession  or 
helon^ng  to  him  any  money  or  valnable  seonrity,  the 
gnazduuis  of  the  nnion  where  snoh  paoper  ia  ohargeabla 
may  take  and  appropriate  sn  mnoh  of  SQch  money,  or 
the  produce  of  snoh  seonrity,  or  recover  the  same  aa  a 
debt  before  any  local  court,  as  will  reimborse  the  said 
gnardians  for  the  amount  expended  by  them,  whether  on. 
behalf  of  the  eommon  fund  or  of  any  parish,  in  the 
relief  of  snoh  panper  during  the  period  of  twelve  mosiUu 
prior  to  snoh  tskiiig  and  appropriation,  or  prior  to  saoh. 
prooeeding  for  the  recovery  thereof  (a»  the  cose  ma^  be]  ; 
and,  in  the  event  of  the  death  of  any  paoper  having  in 
his  possession  or  belonging  to  him  any  money  or  pro- 
perty, the  gnardians  of  the  union  or  parish  wherain 
such  pauper  shall  die,  may  reimburse  themselves  tha 
expenses  inomrred  by  them  in  and  about  tha  burial  of 
snoh  panper,  and  in  and  about  the  maintenance  of  such 
panper  at  any  time  during  the  twelve  months  previous 
to  the  decease. 

Butt,  J. — ^Now  let  us  see  whether  yon  come 
within  that  sect.  16.  That  only  makes  yon  credi- 
tors for  six  months'  maintenance.  Have  Ton 
referred  to  the  case  of  The  Guardian*  of  the  Poor 
ofMUe  Endr.  FiniOay  (9  L.  T.  Rep.  N.  S.  34Si 
3Swa.ATri8.365)P 

Glen. — I  have  not.  But  the  ease  of  The  Chtar- 
dixns  of  the  Derby  Union  v.  ShamM  (51  L.  T. 
Rep.  N.  S.  319;  27  Ch.  Div.  710)  flstablishes  my 
first  proposition,  which  is,  that  the  sums  paid  fcr 
nmintenance  are  a  debt,  recoverable  in  a  creditor's 
action  against  the  real  and  personal  representa> 
tires  of  the  deceased  pauper  Immtic,  notwith- 
standing the  fact  that  no  steps  to  recover  pay- 
ment of  expenses  incurred  in  respect  of  snch 
maintenance  were  taken  in  the  pauper's  lifetime. 

Butt,  J. — What  is  occurring  to  me  is  this: 
von  cite  the  case,  to  show  that  where  the  parish 
has  paid  to  the  union  certain  sums  for  tiie  main- 
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t«B»tice  of  tli»  p»iiper  loiuttic,  that  debt  may  be 
prored  against;  the  estate  of  the  panper  by  the 
nsioB.  Bat  in  order  to  constitute  tnat  a  debt, 
most  there  not  be  an  order  by  the  jostioes  apon 
the  parish  to  pay  the  noion  P  Where  that  onler 
has  not  been  made,  I  have  some  little  donbt  abont 
this  matter. 

Olen. — lie  section  I  hare  read  entitles  them  t- 
lepayment  absolotely,  in  respect  of  the  cost  in 
CTtrred  for  the  maintenance  of  the  panper,  so  that' 
onder  the  terms  of  the  section,  I  submit  tbey  ave 
constituted  creditors. 

Btjtt,  J. — That  is  for  one  year,  in  express  terms. 
I  think  they  are  constituted  creditors  by  that 
cection  to  that  extent. 

Gfe». — ^Under  that  section  they  would  be  entitled 
only  in  respect  of  one  year ;  bnt  in  the  case  of  the 
2>erejf  Unioa  v.  SharraU,  a  claim  for  three  and  a 
half  years'  maintenance  was  allowed,  and  there- 
tore  what  I  put  before  your  Lordship  is  this : 
Under  the  Act,  the  guardians  are  entitled  to  help 
themselves,  for  one  year,  but,  in  respect  of  fire 
years  prerioos  to  that  one  year,  they  are  creditors 
of  the  estate,  and  in  order  to  rtalise  their  debt, 
an  they  wonld  have  to  do,  wonld  be  to  bring  an 
action  to  recover  the  amount,  so  that  the  effect 
would  be,  that  if  this  court  grants  letters  of  ad- 
ministration —  there  being  no  difference  here 
between  the  union  end  the  parish — no  suit  will  be 
necesnary ;  and  in  this  present  case  service  has 
been  effected,  bnt  no  appearaooe  has  been  entered 
to  the  citation. 

Butt,  J. — If  the  lunatic  were  alive,  it  is  clear 
that  the  proceedings  would  be  taken  under  the 
section  to  which  reference  has  been  made,  by 
getting  an  order  from  justices,  directing  a  seizure 
of  the  property ;  bnt  where  the  lunatic  is  dead,  is 
that  the  right  course  P  There  is  a  provision  in 
this  Act  expressly  authorising  justices  to  make 
that  order.  I  am  only  pointing  out  the  distinction. 
If  the  Innatio  had  been  alive,  that  wonld  have 
been  the  remedy  under  t>^at  section ;  but  now  that 
sbe  is  dead,  and  you  can  get  no  such  order  as 
that,  the  question  is,  are  yon  creditors  undra:  the 
section? 

Glen. — I  submit  we  are,  upon  the  authority  of 
the  case  of  the  Guardiang  of  fhe  Derby  Union  v. 
Eharratt  (51  L.  T.  Bop.  N.  S.  319;  27  Ch.  Div. 
710). 

BcTT,  J. — I  have  referred  to  the  case  of  The 
Gvardiane  o/MUe  End  v.  Findlay  (3  8wa.  A  Tris. 
366),  and  it  seems  to  me  that  Sir  J.  P.  Wylde,  in 
that  case,  granted  administration  to  the  guar- 
dians under  sect.  73  of  the  Probate  Act,  tb^ 
beiag  not  otherwise  entitled  to  the  grant. 

GJen. — Yes.  But  since  that  decision  we  have 
the  very  recent  authority  I  have  cited,  which 
removes  the  doubt  expressed  by  Sir  J.  P.  Wylde 
is  the  earlier  case. 

Bun,  J. — I  think  you  ought  to  communicate 
with  the  Queen's  Proctor.  You  may  take  the 
grant  in  the  terms  asked  for,  subject  to  the 
Qneen's  Proctor's  assent. 

Solicitor,  W.  J.  Fraser. 


Tue$day,  Aug.  10, 1886. 
In  the  Goods  of  Gubbok.  (a) 

WiU  of  married  teaman — Only  reaUy  diepoted  of— 
Exeeitior*  appoimted — P«rsonaliy  eontiating  of 
cash,  and  remit  dtM  and  a4xrv.ing  due  at  date  of 
death  —  Married  Women' t  Property  Act  1882 
(45  ^  46  Viet.  c.  7h)^Li'mited  grant  of  probate. 

Testatrix,  a  married  vomoM,  acquired  real  estate 
under  a  deed  bea/ring  date  subsequent  to  the 
coming  into  operaiion  of  the  Married  Women's 
Property  Act  1882.  8ha  made  a  will,  devising  the 
realty,  and  appointing  executors.  Ser  personal 
estate  consisted  of  a  small  sum  in  the  savings 
bank,  and  of  rents  du^  and  accruing,  but  not  paid 
at  the  date  of  her  decease. 

Heid,  thai  the  exeeviori  were  entitled  to  a  litnHed 
grant  of  probate. 

Amfx  Elizabeth  Oubboit,  a  married  woman,  died 
on  the  16th  April  1886,  leaving  a  will,  duly 
executed,  by  which  she  bequeathed  to  her  husband, 
Thomas  Cubbon,  a  life  interest  in  certain  freehold 
property  in  Liverpool,  of  which  she  became  pos- 
sessed, by  virtue  of  a  deed  of  conveyance  bearing 
date  the  15th  Jan.  1883. 

She  also  gave  her  said  husband  power  to  sell 
the  property,  subject  to  the  consent  of  the  execu- 
tors appointed  in  her  will,  and  to  re-invest  the 
proceeds  in  his  and  their  names  jointly,  and  after 
his  death  she  directed  that  the  interest  was  to 
accumulate  until  her  youngest  child  (who  was 
only  a  few  months  old  at  the  date  of  her  death) 
should  attain  the  age  of  twenty-ono  years,  when 
the  whole  amount  wu  to  be  divided  among  all 
her  children. 

William  Beatty  and  C.  H.  Bo  we  were  the  per- 
sons appointed  executors  by  the  will;'  but  no- 
instmotions  were  g^ven  therein  as  to  personalty, 
which  consisted,  at  the  time  of  testatrix's  death, 
to  a  total  value  of  12{.  12«.  lOi.,  made  up  as 
follows:  61.  lis.  4d.  in  the  Liverpool  Savings 
Bank;  42.  11«.  6d.  rents  due,  but  not  collected; 
1{.  lOs.  rents  accruing,  apportioned  to  the  date  of 
her  death. 

Application  was  made  to  the  district  registrar 
in  Liverpool,  to  admit  the  wUl  to  probate,  and  the 
usual  oath  and  affidavit  were  duly  sworn  and  sub- 
scribed to  by  the  executors  (the  present  appli- 
cants), but,  on  the  papers  being  forwarded  to  the 
principal  probate  registry,  they  were  returned, 
with  a  refusal  to  admit  the  will  to  proof,  on 
the  ground  that  this  case  was  governed  by  the 
decision  in  The  Goods  of  Tomlinson  (46  L.  T.  Rep. 
N.  S.484;  6P.  Div.  209). 

C.  N.  Crosse,  for  the  executors,  asked  for  pro- 
bate.— Testatrix  had  full  control  over  the  rents, 
and  the  property  is  her  separate  estate,  the  date 
of  the  conveyance  being  after  the  Married 
Women's  Property  Act  came  into  operation.  She 
was  in  the  position  of  a  feme  sole,  with  respect  to 
this  property.  The  will  of  a  feme  sole  is  entitled 
to  probate,  ii  it  appoint  executors,  and  if  there  be 
any  personal  property  upon  which  it  can  operate : 
Brownrigg  v.  Pike,  46  L.  T.  Eep.  N.  3.  821  j  7 
P.  Div.  61. 

In  the  Goods  of  Tomlinson  is  really  in  my  favour, 
because  the  ground  for  refusing  probate  in  that 
ease  was  that  the  will  was  made  in  execution  of  a 
power  of  ^pointment,  which  is  not  so  in  the 
present  case. 

(a)  Bsported  by  H.  Dtmux-asAZSaaooK,  Batn  Btrrltta-tHikw^ 

gitized  by  LV^ 
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Butt,  J. — Aa    there  is  perBonalty,  I  think  yon 
are  entitl  ed  to  a  grant. 

Probate  granted,  limited  to  aU  auc&  perional 
ettaie  aa  the  tegiatrix  died  potsested  of  and 
entitled  to  for  her  teparate  ute. 
Solicitor,  C,  J.  AUen,  for  Qut^^n,  Liverpool. 


BIVOBCE    BUSINESS. 

Feb.  28  and  March  2. 

(Before  the  Fkeshent  (Sir  James  Haiinen)  and 

a  Special  Jnry.) 

May  2,  3,  and  June  29. 

(On   appeal    to    the     Divisional     Coart,    Lord 

CoLBKissE,  G.J.  and  Butt,  J.) 
BosTiu    «.   The    Attokhet-Genekal   (Bosvius 

Aire  OTHEB8  cited),  (a) 
Iitgitimaey  —  Hveband  and  wife — Aeee$s  —  Pr»- 
$umpHon  of  lata — Evidence  to  rebut  pretump- 
Hon^Legitimaey  Declaration  Aa  1858  (21  ^  22 
Viet.  e.  93). 
A  huthand  and  trife  were  married  in  June  1882. 
Jn  April  1883  a  daughter  was  bom.    They  con- 
tinued to  lioe  together  and  to  oceapy  the  la/me 
'bedroom  until  ths  SOth  June  1884,  when  the  wife 
eloped  with  C.    She  woe  then  menttruating.  The 
hniband  and  wife  did  not  meet  after  the  30th 
June.    A  boy  wa*  bom  on  the  Srd  April  1885. 
He  now  daimed  a  declaration  of  legitimacy.  The 
jwry  found  againat  him. 
Beld,  by  the  fjivitional  Court,  thai  thii  com  was 
not  preeumptio  jwri*  et  de  jure,  but  that  the  pre- 
gumption  of  law  in  favour  of  the  legiiimaeii  of 
a  child  bom  in  wedlock,  whose  parents  have  liad 
opportunity  for  access  during  the  period  in  which 
gestation  is  possible,  was  capable  of  being  rebutted 
by  satisfactory  evidence;  that  the  qutiuion  was 
properly  left  to  the  jury ;  and  that  Oia  verdict 
must  be  sustained. 
This  case  came  before  the  President  (Sir  James 
Huinen)  and  a  special  jnry  on  the  28th  Feb.  and 
the  2nd  March,  the  only  question  left  to  the  jnry 
being,  whether  the  plaintiff,  Arthur  Bolle  Bos- 
vile,  an  infant,  who  appeared  by  his  next  friend, 
was  or  was  not  the  son  of  Thomas  Bolle  Bosvile, 
one  of  the  parties  cited  to  see  proceedings,  and 
who  had  intervened  and  was  the  real  defendant 
in  the  snit. 

Oore,  representing  the  Attorney-General,  took 
no  active  part  in  these  proceedings. 

Thomas  Bolle  Bosvile  was  married  to  his  wife 
Ulizabeth  Marion  Bosvile  (whose  maiden  name 
was  Willis),  in  Jane  1882,  and  a  daughter  was 
horn,  issue  of  the  marriage,  on  the  26Ui  April 
1883. 

On  the  30th  June  1884  Mrs.  Bosvile  eloped 
with  Augustus  William  Craven,  who  had  been 
on  a  visit  to  Mr.  and  Mrs.  Bosvile  for  some  time 
previously. 

Craven  had  left  the  honse  shortly  before  Mrs. 
Bosvile ;  she  joined  him  in  London,  and  they 
travelled  about,  staying  at  various  places,  and 
living  as  man  and  wife  untU  the  month  of 
August,  when  he  deserted  her. 

Proceedings  were  taken  by  Mr.  Bosvile  for  a 
divorce,  and  Craven  was  made  co-respondent. 
A  decree  nisi  was  pronounced  on  ,the  oth  Aug. 

Xa)  Beportedbj  H.  DuKLrr-a>AZiBaooK,Ks(|.,ll»Tri«t«r-M-rAir. 


1885,  and  this  was  made  absolute  on  16th  Feb. 
1886. 

An  application  was  then  made  to  the  court  for 
variation  of  settlements,  and  for  directions  as  to 
whether  two  children  of  the  marriage  were  to  be 
taken  into  account,  or  whether  only  the  infant 
daughter  bom  in  1883  was  to  be  provided  for 
therein.  It  was  thereupon  arranged  that  the 
question  of  the  proposed  variation  of  the  settle- 
ments should  stand  over,  and  that  the  present 
salt  should  first  be  instituted  and  determmed. 

On  the  3rd  April  1885  Mrs.  Bosvile  gave  birtb 
to  a  son,  the  present  petitioner. 

Ovlly,  Q.C.  (12am  with  him),  having  called 
formal  evidence  that  the  husband  and  wife 
occupied  the  same  bedroom  down  to  the  time  of 
the  wife's  elopement,  closed  the  petitioner's  case, 
but  asked  to  oe  allowed  to  call  rebutting  medical 
evidence,  should  they  deem  it  necessary,  after 
hearing  the  evidence  on  the  other  side. 

The  President. — I  am  of  opinion  that  you  are 
entitled  to  do  so. 

Sir  Charles  RusseU,  Q.C.  (Inderwiek,  Q.C.  and 
Middleton  with  him)  then  proceeded  with  the 
case  on  behalf  of  Mr.  Thomas  Bolle  Bosvile,  one 
of  the  interveners. 

The  evidence  and  the  contentions  of  counsel 
are  fully  stated  in  the  summing  up  of  the 
President. 

The  Peesident  summed  up  the  case  to  the 
jury.  He  said : — Grentlemen  of  the  jury,  a  vety 
senous  responsibility  is  thrown  upon  the  court 
and  upon  the  jury  in  cases  of  tnis  kind.  It 
is  a  matter  of  the  greatest  possible  importance 
to  the  child  that  he  should  not  be  stigmatised  aa 
a  bastard,  and  that  we  should  not  allow  the 
foundation  for  the  great  pain  that  it  will  be  here* 
after  to  know  that  he  is  a  social  oatcast.  These 
observations,  however,  have  only  this  hearing  on 
this  case,  that  such  considerations  aa  these  will 
lead  yon  to  pay  the  most  careful  attention  not  to 
shoot  an  arrow  at  random,  but  to  let  your  minds  be 
led  by  reason  and  careful  judgment,  on  one  side 
and  the  other,  to  arrive  at  the  conclusion  that  you 
will  come  to.  In  cases  of  this  kind  the  law  pre- 
scribes this  presumption  at  the  outset,  that  any 
child  bom  of  a  married  woman  is  to  be  presumed 
to  be  the  offspring  of  her  hasband,  unless  the 
contrary  be  shown ;  that  is,  the  onus  of  proof  rests 
upon  those  who  assert  that  the  child  bom  in  wed- 
lock is  not  the  legitimate  offspring  of  the  married 
couple.  At  one  time,  the  law  of  England  went 
very  far  in  support  of  that  presumption,  and  did 
not  allow  a  child,  born  of  married  people,  to  be 
left  illegitimate,  unless  it  was  proved  impossible 
that  the  husband  conld  have  had  access  to  the 
wife ;  and  for  many  years  it  was  the  law,  that  the 
opposing  party  must  show  that  the  husband  was 
not  in  the  kingdom.  Bnt  that  is  not  the  law  now. 
The  law  has  gradually  relaxed  those  stringent 
rules,  and  now  a  case  of  this  kind  is  to  be  deter- 
mined, by  a  jury  like  any  other  question  of  fact, 
and  it  is  for  the  jury  to  say,  whether,  under  the 
whole  of  the  circumstances,  the  evidence  given  on 
behalf  of  those  who  assert  the  legitimacy  of  the 
child  has  brought  home  to  the  minds  of  the  jury 
the  conviction  that  the  husband  was  not  the 
father  of  the  child.  There  is  still  another  pre- 
sumption of  law,  which  must  be  called  to  your 
attention,  and  that  is,  that  if  the  husband  and 
wife  sleep  together,  and  there  are  no  other  facts  in 
ligitized  by  VjOOQltr 
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-the  case,  it  mnst  be  presumed  that  sexual  inter- 
course tekes  place  between  them,  and  if  it  were 
proved  to  demonstration,  that,  at  the  time  when 
the  husband  was  sleeping  with  his  wife,  she  was 
cariTingon  an  adnlterons  interoonrse  with  another 
man,  so  that  it  would  be  possible  for  the  child  to 
be  the  child  of  the  adnlterer,  still  it  is  to  be  pre- 
snmed  that  it  is  the  child  of  the  hnsband — that  is 
irtiere  nothing  else  is  in  the  case — and  it   be- 
eoDies  a  qaestion  in  all  these  cases,  whether  or 
not  there  are  facts,  which  lead  the  jury  and 
the  coart  to  the  conclusion  that  the  husband 
ms   not,  in    fact,  the    begetter  of   the    child. 
Ifow,  with  regard  to  the  facts.    The  husband  and 
wife  slept  together  until  the  mornine  of  the  80th 
Jime  1884.     She  left  her  husband's  nouse  on  the 
afternoon  of  that  day,  and  the  child  was  bom  on 
the  3rd  April  1885,  which  makes  277  days.    Now, 
it  is  said,  as  against  the  legitimacy  of  this  child, 
that  the  hnsband  could  not  have  begotten  that 
diild,  becanse  the  period  is  so  long  that  yon  are 
asked  to  come  to  some  other  concluBion — namely, 
that  it  must  have  been  begotten  alter  she  left  her 
hnsband.    It  appears  to  me  to  be  plain,  upon  the 
medical  evidence  that  has  been  given,  that  that 
does  not  present]  the  case  of  impossibility.    No 
one  of  these  witnesses  has  gone  the  length  of 
saying  that  it  is  impossible  that  the  period  of 
gestation,  during  which  the  child  is  earned  in  the 
womb,  from  conception  to  deliverance,  should  be 
«ttended  to  277  davs.    Their  evidence  appears  to 
be  this :  270-275  oays  is  the  normal  period,  at 
the  end  of  which  they  would  expect  the  child  to 
he  bom;   bnt  there   are   cases,  the  degree  of 
frequency  of   which  has  no  doubt  been  stated 
differently,   in  which   women    carry    the    child 
longer  than  that,  up  to  the  period  of  280  days. 
Ifow,  upon  this,  the  English  law  prescribes  no 
feriod  bevond  which  it  is   laid  down  that  the 
child  shall  be  said  to  be  the  illegitimate  offspring 
of  the  father.    It  leaves  the  case  to  be  deter- 
mined upon    the   evidence    in    each    particular 
esse,  and  so  we  have  a  differing  theory,  and  we 
hare  the  advantage  of  this,  that,  as  science  ad- 
Tances  year   by  year,  we  may  have  fresh  light 
thrown  (upon  it.     By  other  systems  of  law  the 
period  is  fixed,  and  tne  learned  counsel  says  that 
the  French  law  fixes  a  period  of  300  days.    But 
we  have  adopted  a  safer  rule,  and  not  laid  down 
A  fixed  time,  but  leavn  it  to  be  established  by 
medical  evidence,  so  that  our  views  may  alter 
from  time  to  time.    Bnt  now  what  is  it  that  the 
medical  men  say  in  the  matter  P    Dr.  Fames,  very 
eminent  as  he  is,  has  allowed  some  considerations 
that  onght  not  to  influence  the  medical  mind  to 
enter  into  bis  evidence.    Medical  witnesses  have 
m>thing  to  do  with  moral  questions,  and  ought 
not  to  allow  their  minds    to    be  in  the   least 
influenced  by  anything  but  scientific  knowledge 
of  the  hnman  frame,  and  experience  of    cases 
ct  mankind.    Dr.  Barnes  says  that  he  has  con- 
sidered it  only  from  the  purely  medical  point  of 
view.    He  says   that  the  period  of  270  to  275 
dsTB  is  counted  from  the  last  menstruation,  that 
is  from  the  fruitful  coitus,  and  that,  in  his  book, 
he  has  written   that   it  is  not    an    uncommon 
time  for  the  woman  to  go  280  days ;   but  then 
he  sought  to  modify  that  here,  by  saying  that 
that  is  an  extreme  case.     It  struck    me,  and 
I  think  you  will  come  to  the  same  conclusion, 
that  a  "  not  uncommon  "  time  is  not  synonymous 
with  an  "  extreme  "  time.    What  he  says  m  the 


box  is  liable  to  be  influenced  by  the  other  facts  in 
evidence ;  whereas  what  he  writes  in  his  book  must 
be  taken  to  be  the  deliberate  opinion  of  a  scientific 
mind,  and  he  tells  us  that  280  days  is  not  an 
uncommon  time.    Dr.  Priestly  tells  us  that  270 
to  275  days  is  the  normal  period,  but  he  was  more 
guarded  in  his  language  than  Dr.  Barnes  was. 
Dr.  Priestly  says  that  a  period  exceeding  275  days 
is  "  somewhat  exceptional,  but  not  abnormal " — 
"  verging   towards    abnormality,    bnt    still    not 
abnormal,"  and  it  certainly  does  appear  to  stand, 
upon    that    evidence,    thus :    that    while    it    is 
expected  that  a  woman  would  not  go  more  than 
275  days,  yet  that  there  are  not  uncommon  cases 
of  women  going  to  a  period  of  280  days.     We 
have  not  to  deal  in  this  case  with  any  extreme 
cases  which  appear  to  have  been  sought  to  be 
covered  by  the  French  law,  which  recognizes 
so  extendeid  a  period  as  300  days  for  a  woman 
to  carry  a  child.    This  is  the  case  of  the  question 
pure  and  simple:   Could  this  child  have  been 
begotten  by  the  husband  P    But  a  further  fact 
is   relied  upon   by  Mr.   Inderwick,  as    tending 
to  show  that  it  was  not  merely  the  277  days 
that  this  woman  must  have  carried  her  child  in 
the  womb,  bnt,  as  it  is  proved   that   she  had 
menstruation  upon  her,  the  date  of  conception 
must  be  carried  further  back.    Now,  with  regard 
to  this  period,  and  the  effect  that  menstruation 
has  upon  it,  the  matter  stands  thus :  Of  course,  if 
scientific  men  could  know  the  particular  act  of 
intercourse  which  produced  fecundity,  they  would 
then  be  able  to  predict  with  certainty.    But  it  is 
obvious  that  medical  men  can  very  rarely  know 
the  exact  date  when  fruitful  coition  has  taken 
place,  and  they  are  obliged  to  rely  upon  state- 
ments received  from  the  woman  on  the  subject, 
and  although  the  woman  cannot  tell  when  fruit- 
ful intercourse  took  place  with  the  husband,  yet 
she  can  tell  when  her  last  menstruation  ceased, 
and  that,  accordingly,  has  been  taken  as  the  best 
guide  that  the  medical  man  can  get  at,  in  the 
absence  of  evidence  when  the  fruitful  coition  did 
take  place.    That  is  based  upon  this  principle, 
that  women  are    specially   apt    for   conception 
immediately  after  the  menstrual  period,  and  that 
it  is    therefore   probable  that   conception   took 
place  then.     That  is   fortified  by  the   mode  of 
calculation  of  the  Jewish  women,  who  date  from 
"  the  bath."    Then  does  the  fact  that  a  woman  was 
menstruating,  exclude  the  idea  that  intercourse  had 
taken  place  P   It  is  improbable  that  a  woman  would 
have  intercourse  under  those  circumstances.    It  is 
not  put  by  these  medical  men  as  impossible  that 
conception  would  take  place  during  menstruation. 
Dr.    Priestly    says  tKat   it    may  occur   during 

?regnancy,  but  tliat  it  is  unlikely  and  exceptional, 
'he  case,  therefore,  appears  to  stand  thus,  with 
regard  to  the  impossibility  of  conception  daring 
menstruation  :  that  it  is  possible,  but  exceptional 
and  unlikely.  But  with  regard  to  the  question 
whether  there  may  be  conception  immediately 
before  the  menstruation  commences,  the  evidence 
stands  thus  :  Dr.  Barnes  says  that  the  fact  that 
menstruation  had  taken  place  would  "almost 
exclude  "  the  idea  of  pregnancy,  either  during  or 
before  the  menstruation.  He  says  that  there 
have  been  cases  of  pregnancy  followed  by  men- 
struation, bnt  that  these  are  exceptional  cases. 
In  cross-examination,  he  says  that  "  menstruation 
almost  excludes  the  idea  of  pregnancy,  but  not 

quite."     But  then  he  says,  that  tt 
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cbarg«8,  wiiieh  caanot  be  distingaiahed  from 
menstmAtioa  immediately  after;  and  finallj  he 
settles  down  to  this,  that  menstruatioa  is  nn- 
common  after  pregnancy.  Dr.  Priestly  says  it  is 
not  impossible,  bat  not  Ukely.  \_Giilly  interposed, 
and  pointed  ont  that  Dr.  Irieatly  had  saia  that 
in  his  practice  he  had  had  "  many  instances."] 
On  Monday,  the  30th  June,  two  cloths  were  sent 
to  the  wash  as  haring  been  osed  by  her ;  another, 
which  she  seems  to  have  thrown  away  Just  before 
she  started,  was  left  in  her  room.  That  is  the 
whole  of  the  evidence  nppn  which  yoor  judgment 
is  to  rest,  as  to  what  additional  time  yoa  would 
give,  beyond  the  30th  June.  There  would 
tliTis  foe  276  days  to  the  beginning  of  the 
labour;  to  this  you  would  have  to  SMid  what- 
ever time  there  was  between  the  time  of  the 
commencement  of  the  menstruation  and  the 
day  she  left,  and,  taking  that  at  two  days,  it 
would  make  278  days,  and  this  you  must  take, 
in  connection  with  the  evidence  of  Dr.  Barnes, 
that  280  days  is  not  an  uncommon  time.  Then  it 
is  said  that  yon  are  to  look  at  other  facts  of  the 
case,  and  the  conduct  of  the  woman  is  to  be  looked 
at,  in  considering  whether  or  not  this  child  was 
begotten  by  Mr.  Bosvile.  That  conduct  amounts 
to  this :  that  she  never  stated  to  her  hnsband,  in 
her  letters  written  to  him  in  various  moods — 
sometimes  the  feeling  is  of  pity,  speaking  of  "  the 
link  "  betweMi  them  and  the  past  which  existed 
in  their  little  danghter — and  she  never  mentions 
the  fact  that  she  was  pregnant,  and  that  has  been 
much  insiRted  upon,  as  conduct  which  should  lead 
your  minds  to  the  conclusion  that  this  child 
could  not  have  been  the  offspring  of  her  hnsband. 
Well,  I  agree  with  Mr.  Inderwick.  that  conceal- 
.ment  from  the  husband  of  the  birth  of  the  child 
is  a  very  important  fact ;  but  the  cases  that  he 
referred  to  are  nndonbtedly  very  different  from  the 
^ircnmstances  in  this  particular  case.  There  is  a 
'  very  well-known  case  which,  I  daresay,  the  learned 
connsel  on  one  side  and  the  other  had  in  their 
minds,  and,  broadly,  I  may  mention  the  facts  to 
yon,'  as  showins;  how  the  matter  has  been  treated 
in  the  House  of  Lords.  The  gentleman  and  his 
wife  lived  apart,  but  not  far  away  from  <»e 
another,  and,  when  living  apart,  he  still  con- 
tinned  on  friendly  relations  with  her,  and  was 
sometimes  alone  with  tier,  or  walking  with  her 
outside  the  house,  and  therefore  it  could  not  be 
said  that  he  could  not  have  had  access  to  her : 
bnt  that  being  the  state  of  things,  be  living  some 
fonrteen  miles  away  from  her,  she  was  brought 
to  bed  with  a  child  in  the  middle  of  the  night, 
and  the  child  was  immediately  given  into  the 
hands  of  a  woman  and  a  man  with  whom  she  was 
supposed  to  be  carrying  on  an  intrigue,  and  the 
child  was  taken  away  to  the  parents  of  the  man, 
and  there  brought  up  secretly  under  the  mother's 
maiden  name,  or  some  other  name ;  that  is  a  case 
of  concealment  of  birth,  and  in  that  case  the 
conclusion  was  arrived  at,  after  very  great  differ- 
ecces  of  opinion,  that  that  child  was  ille^timate. 
^ow,  it  has  been  said  and  argued.  Can  yon 
believe  that  if  she  had  not  known  that  ner 
hnsband  could  not  have  been  the  father  of  the 
child  that  she  would  not  have  said  she  was  bear- 
inft  in  her  womb  a  child  of  his  P  It  has  also  been 
said  that  the  husband  roust  have  known,  as  a  fact, 
that  he  was  not  the  father  of  the  child.  It  is 
much  to  be  regretted  that  the  law  interposes 
artificial  restrictions,  as  to  the  evidence  in  these 


cases,  and  I  hope  that  these  restrictions  will 
be  done  away  with.  It  seems  a  pity  to  beafc 
about  the  bush,  and  not  to  come  to  the  point 
by  the  most  direct  means.  It  is  to  be  observed, 
with  regard  to  this,  that  while  this  evidencft 
is  given  of  the  mother's  conduct,  she  cannot  b» 
called  to  give  any  ezjdanation,  nor  can  the  mas 
be  called.  The  learned  connsel  has  made  the 
observations  upon  the  snt^ect,  bat  it  does  ooevr 
to  me  to  be  an  exception,  that  the  woman  may 
have  the  belief,  which  ia  represented  by  the- 
medical  men,  that  tJie  usual  time  for  gestation  is 
about  275  days,  and,  because  she  had  gone  longer 
than  that,  that  the  child  would  be  said  to  be 
illegitimate.  But  it  is  for  you  to  judge,  whether 
or  not  it  has  been  established,  that  that  longer 
period  is  an  impassible  time,  and  so  excludes  the 
husband  from  being  the  &ther  of  the  child.  The 
question  which  I  leave  to  you  is  this :  whether 
you  are  convinced  by  the  evidence  in  the  ease 
that  this  child  was  not  the  child  of  Mr.  Bosvile, 
and  my  concluding  words  to  yon  shall  be  borrowed 
from  the  judgment  of  Lord  Lyndhnrst  in  the 
particular  case  I  have  cited  to  you  (Iforrts  t. 
Daviat,  5  CI.  &  F.  26-5).  He  says,  in  stating  bis 
riew,  that  it  must  depend  upon  the  conduct  of 
the  parties :  "  This,  then,  is  the  view  I  have  idwmys 
taken  of  the  law  connected  with  this  sabjent;  at 
the  same  time,  as  I  before  expressed,  and  I  now 
feel,  that  presumption  of  law  is  not  Ugfatly  to  be 
repelled.  It  is  not  to  be  broken  in  upon,  or 
shaken,  by  a  mere  balance  of  probability;  the 
evidence  for  the  purpose  of  repelling  it  must 
be  clear,  distinct,  satisfactory,  and  conclusive. 
The  question  is,  therefore,  whether  the  facts  in 
this  case  are  sufficient  to  repel  that  presump- 
tion." 

OMy,  Q.C.  {Ram  with  him;  moved  the 
Divisional  Court  (Lord  Coleridge,  C.J.  and  Bntt, 
J.)  for  a  new  trial,  on  the  ground  of  misdirection, 
or  that  judgment  should  be  entered  for  the 
plaintiff,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  the  substantial 
point  to  be  raised  being,  that  the  learned  President 
did  not  g^ve  the  force  required  to  the  presumption 
of  law.  There  never  has  been  a  case  yet,  in 
which,  the  husband  and  wife  haring  slept  to- 
gether 277  days  or  thereabout  before  the  birth  of  the 
child,  that  child  has  been  held  to  be  illegitimate. 
[Butt,  J. — ^Are  yon  really  contending  that,  where 
there  is  a  possibility  of  the  child  being  the  child 
of  the  marriage,  the  presumption  is  so  strong, 
as  to  make  it  incumbent  upon  the  party  con- 
testing the  legitimacy  to  show  that  it  could  not, 
by  any  possibility,  be  the  child  of  the  marriage  ?] 
I  am  not  putting  it  so  widely  as  that : 
Legge  v.  Sdmondt,  85  L.  J.  125,  Ch. 

[Butt,  J. — ^There  is  the  letter  written  very 
shortly  before  the  birth  of  this  child,  in  whi<JK 
she  refers  to  her  danghter  aa  "the  one  link_  of 
the  past — ^the  one  thing  left  of  our  short  married 
life."]  The  husband's  solicitors  did  know,  in- 
directly, long  before  Christmas,  1884,  of  Mrs.  Bos- 
vile's  pregnancy.  I  wish  also  to  point  out,  that 
in  this  case  there  has  been  no  conduct  of  Mrs. 
Bosvile,  tending  to  show  that  she  treated  the  boy 
as  the  child  of  Craven.  I  do  not  propoae  to  cite 
authorities  further  back  than  Haad  v.  Head  (1 
Rim.  &  Stu.  150).  There  were  cases,  of  course, 
before  that,  notably  the  Banbury  Peeraga  ease. 
[Lord  CoLERioojii,  C.J.  referced  to  5. CI.  &  F^ 
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p.  201. — Short  of  impotence,  joa  are  within  the 
Sanbury  Peerage  ease ;  the  moment  yon  get  from 
s  pretumptio  juris  to  a  presumpixo  facti,  it  is  a 
qnestion  for  the  jury.]  In  the  Banbury  Peerage 
caw  oppcHTtnnit J  of  access  is  distinguished  from 
actoal  access.  So,  e8|>eoiaD7',  in  Head  t.  Head, 
aad,  indeed,  all  the  cases  are  tkoee  in  which  only 
qiportnnities  for  access  have  arisen.  In  Head 
T.  Head  (1  Sim.  &  Sta.  151}  Sir  John  Leach, 
Y.C.  says,  "The  ancient  policy  of  the  law  remains 
nBshered."  Access  is  snch  access  as  affords  an 
opportonit^  of  sexnal  intercourse,  and  where  the 
act  of  aach  access  between  a  husband  and  wife, 
vithin  a  period  capable  of  raising  the  legal  infer- 
enoe  as  to  the  legitimacy  of  sn  after-born  child, 
is  not  disputed,  probabilities  can  bare  no  weight, 
and  a  case  ought  never  to  be  sent  to  a  jnzy  : 

JBwy  T.  PhOpot,  2  ICyL  it  K.  SSe. 
He  also  cited 

Ploae*  T.  Boims,  7  L.  T.  B^.  N.  8.  806;  31  L.  J. 
681,  Ch. ; 

IV  Ayle^ford  Peerage  cow,  11  App.  Cas.  1 ; 

Bawe*  ▼.  Draeger,  48  L.  T.  Ben.  N.  S.  518;  28  C3i. 
DiT.  178. 

Sam  followed  on  the  same  side.— The  qnestion 
to  be  decided  is  not  ihe  guilt  or  innocence  of 
]bs.  Bosrile. 

Buisett,  Q.C.  (Tndervnek,  Q.C.  and  C.  A.  Middle- 
ton  with  him)  for  Mr.  Bosvile. — This  is  not  a  case, 
as  contended  on  the  other  side,  of  presumpiio  jvms 
<f  lb  jure.  Ifc  is  merely  premmpHo  ptris,  and  is 
capaUe  of  rebuttal :  In  Broom's  Legal  Maxims  in 
the  Chapter  on  Presumptions  of  Law,  under  the 
head  of  "mctions"  of  law,  this  one  does  not 
appear.  [Butt,  J. — In  "  Best  on  Presumptions," 
it  is  distinctly  stated,  that  this  is  one  of  those 
prentmptions  of  law  which  are  rebuttable.] 
There  is  not  any  difference  drawn  'botweoi 
sexnal  intercourse  and  actual  sleeping  together. 
[Lord  CousBinez,  C.J.  —  The  actnu  physical 
proof  of  sexnal  interconrse  is,  in  almost  erery 
caee^  absolutely  impossible,  becanse,  in  ques- 
tions of  legitimacy,  that  fact  is  not  allowra  to 
be  prored  or  disproved  by  the  persons  capable 
of  proving  it.  Supposing  Mrs.  Bosvile  had  not 
mn  away,  and  had,  nevertheless,  been  guilty  of 
adnhery  for  a  week  or  ten  days,  and  had,  during 
that  time,  slept  with  her  husband,  yon  could  not 
nsist  the  presumption  of  sexual  intercourse.] 
No;  I  could  not  resist  it  in  that  case.  I  will 
refer  now  to  the  argument  for  the  appellant  in 
Morris  v.  Barnes  (5  CI.  &  F.  242,  243).  [Butt,  J.— 
There,  at  page  244,  the  doctrine  of  vmtra  matuor 
mmria  is  referred  to  as  exploded,  ana  intra 
nahior  muros  is  put  in  the  same  category  by 
Lord  Cottenham.  C.] 

Bam  in  reply. — Given  the  fact  of  the  husband 
and  wife  sleeping  together,  it  is  irresistible,  it  is 
fnsmmvtio  juris  et  ~de  jure.  "  To  hold  otherwise 
vonid  be  diuigerous  : "  (per  Lord  Eldon  in  Head  v. 
He<id  (1  Sim.  &  St.).  I  pray  in  aid,  qnestion  5, 
put  to  the  iudges  in  the  Banbury  Peerage  ea,se  (see 
p.  156, 1  Sim.  &  St.).  The  jury  ought  to  have  been 
directed  separately  as  to  the  two  presumptions : 
Tirat,  was  tbe  access  of  the  husband  and  wife,  on 
this  day  in  June  1884,  of  such  a  nature  and  within 
snch  a  time  as  would,  in  the  course  of  nature, 
Rsnlt  in  tbe  begetting  of  the  child  born  in  April 
1885?  Secondly,  given  such  access,  does  any 
Rtbsequent  matter,  if  proved,  repel  the  presump- 
tion of  law?  And  see  Turner  and  Snssell,  voL  1, 
p.  138.  Cur.  adv.  wit. 


Jtme  29.— Butt,  J.  d^vered  tbe  following 
judgment  of  the  Court: — In  this,  as  in  other 
cases  of  the  birth  of  a  child  during  wedlock,  there 
is  prima  facie  a  strong  presumption  in  favour  of 
legitimacy.  It  is  contended  on  the  part  of  the 
plaintiff,  that  the  facts  proved  and  not  in  dispute 
establish  not  merely  a  strong  presnmption  in 
favour  of  the  legitimacy  of  the  child,  but  create 
a  presumption,  or  such  presumptions  as  the  law 
holds  incapable  of  rebuttal,  or,  in  the  language  of 
the  civilians, jmMtMNpfto,  or  prveswrnptiones,  jitria 
et  de  jure.  There  is  the  highest  authority  for 
saying,  that  the  preramption  in  favour  <^  legiti- 
macy may  be  rebutted  br  evidence;  but  the 
counsel  on  behalf  of  the  plaintiff  contended  that 
the  admitted  facts  of  this  case  preclude  such, 
evidence.  If  we  rightly  understood  their  argu- 
ment, it  is  this  :  From  the  admitted  facts  of  the 
bnsband  and  wife  having  occupied  the  same 
bedroom  on  the  night  of  the  29th-30th  June 
1884,  and  of  the  wife  having  giving  birth  to  a  child 
on  the  3rd  April  following,  the  period  between 
those  dates  being  a  not  impossible  period  of  gesta- 
tion, a  presumption,  abeolute  and  incapable  of 
rebuttal,  arises  that  marital  intercourse  between 
the  husband  and  wife  occurred  on  the  29th  or  30th. 
Jane;  and  that  the  foct  of  marital  intercourse 
being  so  established  another  presumption,  equaHj 
absolute  and  irrebuttable,  arises,  viz.,  that  tlw 
child  bom  on  the  3rd  April  was  the  result  of  that 
interconrse.  It  is  not  clear  to  us,  having  regard 
to  all  the  cirenmstanoes  of  this  case,  that  any 
snch  presumption  arises.  We  certainly  know  ol 
no  authority  for  saying  that  snch  presumptions 
of  law  maybe  cumulative;  i.e.,  that  a  presump- 
tion based,  not  on  facts  established  by  direct  proof, 
but  on  another  presumption  of  the  same  nature, 
is  incapable  of  rebuttal  by  evidence.  The  de- 
cision of  tbe  Honse  of  Lords  in  the  case  of  Morrig 
V.  Batries  (5  CI.  A  F.  168)  appears  to  us  sufficient 
to  support  the  proposition,  toat  the  presumption 
in  favour  of  the  legitimacy  of  a  child  bom  in 
wedlock  may  be  negatived  by  evidence.  In  the 
more  recent  case  of  The  Aylerford  FeeroM 
(L.  Rep.  11  App.  Cas.  17),  Lord  Blackburn  said  : 
"  The  case  of  Morris  v.  Bavies,  a  decision  of  this 
House,  decides  what,  upon  the  balance  of  authority 
without  that  decision,  I  should  have  no  hesitation 
in  deciding,  viz.,  that  that  presnmption  can  be 
rebutted ;  and  it  also  shows  that  it  can  be  rebutted 
by  tbe  conduct  of  the  parties,  taking  tbe  whole 
ret  getlae,  raising  a  strong  and  inevitable  con- 
clusion that  tbe  child  bom  was  not  the  child  of 
the  husband,  but  the  child  of  another."  That 
being  the  law  on  this  subject,  it  is  impossible  to 
say  that  there  was  misdirection  on  the  part  of 
the  learned  judge  who  tried  this  case,  for  he  read 
and  commended  to  the  attention  of  the  jury  the 
following  passage  from  Lord  Lyndhurst's  opinion 
in  the  case  of  Morris  v.  Bavies :  "  My  Lords,  this, 
then,  is  the  view  I  have  always  taken  of  the  lanr 
connected  with  this  subject ;  at  the  same  time,  as  I 
before  expressed,  and  I  now  feel,  that  presumption 
of  law — which  is,  that  a  child  born  in  wedlock  is  the 
child  of  the  bnsband — that  presumption  of  law  ia 
not  lightly  to  be  repelled.  It  is  not  to  be  broken 
in  upon,  or  shaken,  by  a  mere  balance  of  pro- 
bability ;  the  evidence  for  the  purpose  of  repelling 
it  must  be  strong,  distinct,  sattsfactoTy,  and  con- 
clusive." The  learned  judge  added  :  "  It  will  be 
for  yon  to  say  whether  this  evidence  does  establish 
to  your  mind,  conclusively,  not  by-way  of  con- 
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jectnre,  but  hj  way  of  conviction,  that  the  child 
WB8  not  the  child  begotten  by  the  hnsband."  The 
direction  to  the  jnry  being  right,  it  remains  to 
consider,  whether  the  yerdict  on^ht  to  be  set 
aside  as  against  the  weight  of  evidence.  Now 
we  aj^ree  with  the  argument,  that  this  is  not  a 
case  in  which  the  jor^  would  be  justified  in  find- 
ing against  the  legitimacy  of  the  child  on  a  mere 
balance  of  probabilities.  In  order  to  support  such 
a  yerdict,  there  must  be  a  strongly  preponder- 
ating body  of  eyidence,  making  against  tne  pre- 
Bomption  of  legitimacy.  The  ]nry,  under  proper 
direction,  must  be  taken  to  have  found  that  such 
eyidence  exists  in  the  present  case.  In  support  of 
the  yiew  they  took,  the  following  facts  were  esta- 
blished. The  ordinary  period  of  gestation  is  270  to 
275daya;  anything  beyond  is  exceptional.  Thechild 
was  bom  276  days  or  277  days  after  the  last  op- 
portunity of  intercourse  between  the  husband  and 
wife,  and,  at  the  time  when  that  opportunity 
occurred,  the  wife's  periodical  menstruation  had 
begun,  a  circumstance  that  makes  marital  inter- 
course on  that  day,  to  say  the  least,  improbable. 
Beckoning  backwards  from  the  birth  of  Uie  child, 
on  each  of  the  days  from  270  to  275,  both  incla- 
siye,  the  lady  had  slept  with  Mr.  Crayen,  and  not 
with  her  husband.  JIfenstmation  was  certainly 
going  on  at  the  time  the  lady  left  her  husband  on 
the  30th  Jane.  That  is  a  fact  which,  in  the 
opinion  of  the  medical  men  examined  on  the  part 
of  the  defendant  (and  there  were  none  called  on 
behalf  of  the  plaintiff),  makes  strongly  against 
the  probability  of  the  child  being  the  husband's. 
One  of  the  witnesses.  Dr.  Barnes,  said :  "  It  would 
almost  exclude  the  idea."  Moreover,  the  lady 
herself  seems  to  have  regarded  the  child  as  the 
child  of  Mr.  Crayen,  and  not  of  her  husband. 
The  time  fixed  by  her  for  the  attendance  of  the' 
monthly  nurse  was  obyiously  based  on  a  calcola- 
tion  which  placed  the  commencement  of  the 
period  of  gestation  subsequent  to  the  day  on 
which  she  left  her  husband's  honse,  from  which 
day  she  was  living  in  adultery  with  Craven. 
And  in  her  letters  to  her  husband,  written  in 
September  1884  and  March  1885,  Mrs.  Bosvile 
not  only  refrains  from  suggesting  that  the  child 
with  which  Hbe  was  pregnant  was  his  child,  but 
does  not  even  mention  the  fact  of  her  pregnancy, 
although  she  is  imploring  his  forgiveness  and 
asking  pecuniary  assistance.  Under  these  cir- 
cnmstances,  we  are  not  prepared  to  say  that  the 
jury  were  wrong  in  regarding  the  evidence  against 
the  legitimacy  of  the  child  as  conclusive.  The 
present  application  mnst,  therefore,  be  refused. 

Middleton  asked  for  the  costs  of  the  parties 
cited. 

Butt,  J. — ^What  is  the  practice  P 

Oore,  for  the  Attomey-GeneraL— I  think  Mr. 
Middleton  is  right  in  saying  that  it  has  been  the 
practice  to  give  the  costs  to  the  parties  cited, 
other  than  the  Attorney-General.  He  never  asks 
for  costs,  and  is  not  expected  to  pay  them. 

Lord  CoLBRiBQE,  C.J.  (for  the  Court). — ^I  think 
the  uncle  of  the  infant,  who,  as  his  next  friend, 
has  instituted  these  proceedings,  was  quite  right 
in  tiTing  the  circumstances.  There  will  be  no 
order  as  to  costs. 

Solicitors :  For  the  plaintiff,  Oeda«,  Kirhy,  and 
MUlett ;  for  Mr.  Bosvile,  OoUyer-Bnatow,  and  Co. ; 
for  the  Attorney-General,  Oregory,  BoweUffu, 
and  Oo. 


Thursday,  July  22, 1886. 

(Before  Butt,  J.) 

Mttton  v.  Mtttok.  (a) 

Judicial  separation  —  Persistent  cruel  treatment 
vtiihotU  blows — Condonation — Cruelty — Bevival. 

A  wife,  after  suffering  such  acts  of  erueliy  as  teovJd, 
at  the  time,  have  probably  ^proved  sufficient  to 
enable  her  to  obtain  a  judicial  separation  frotn 
her  httsband,  separated  herself  from  him,  but 
returned  to  him  after  an  absence  of  some  months, 
and  continued  to  live  vyith  him  for  five  years, 
during  which  he  pursued  a  course  of  harsh  and 
irritating  conduct  towards  her,  but  refrained 
from  striking  her,  telling  her  that  he  would  not 
do  so,  as  he  "  knew  the  law." 

His  wife's  health  became  impaired,  and  she 
was  at  last  so  aiarmed,  in  consequence  of  his 
violent  and  drunken  conduct  on  one  occasion, 
that  she  finally  left  hiyn,  taking  her  child  with 
her. 

EM,  th^U,even'^f  these  later  acts  did  not  amount  to 
"  legal  erwiiy;"  yet,  \f  taken  in  connection  with 
his  habitually  harsh  treatment  since  the  reeump- 
tion  of  cohabitation,  they  did  constitute  such  a 
measure  of  cruelty,  when  taJcen  in  conjunction 
with  the  earUer  cruelty,  at  entitled  the  wife  to  a 
decree  of  judicial  separation. 

Airsix  ELIZA.BZTR  Mttton,  the  petitioner,  was 
married  to  her  husband,  Bobert  Furrier  Mytton, 
a  barrister-at-law,  at  St.  John's  Church,  Notting 
Hill,  on  the  26th  Ang.  1876. 

They  lived  together  at  various  places,  and  it 
appeared  from  the  eyidence  that  the  hnaband 
began  to  show  great  want  of  consideration  towards 
his  wife  from  within  a  few  days  of  their  marriage, 
the  earliest  acts  of  nnkindness  being  committed 
during  their  honeymoon.  The  respondent's 
general  course  of  conduct  towards  his  wife  was 
passionate,  irritable,  tyrannical,  and  intemperate, 
nis  language  offensive  and  insulting,  and  his  need 
to  abuse  and  scold  her,  turned  off  the  gas  to 
prevent  her  reading,  writing,  or  workins',  and 
repeatedly  shook  his  fist  in  her  face,  and  tureat- 
ened  her,  but  told  her  he  would  not  strike  her» 
"  because  he  knew  the  law ; "  and,  by  such  general 
and  systematic  persecution  and  habitual  unkind- 
ness,  rendered  his  wife's  life  with  him  miserable 
and  intolerable. 

In  Feb.  1880  the  petitioner,  being  very  ill  at 
that  time,  was  removed,  with  the  approval  and 
sanction  of  her  medical  attendant,  to  the  house  of 
her  mother,  and  as  she  was  noticeably  worse  after 
each  visit  which  her  hnsband  paid  her  when 
there,  he,  by  the  doctor's  orders,  was  forbiddm. 
to  see  her  ag^in  for  some  time. 

Her  condition  thereupon  so  much  improved, 
that  in  July  1880,  on  the  respondent  promising  to 
behave  more  kindly  towards  her,  she  returned  to 
cohabitation  with  him. 

The  subsequent  facts  are  dealt  with  in  the 
judgment. 

Bayford,  Q.G.  and  Beouie   appeared   for  the 

petitioner. 

Torr,  for  the  respondent,  submitted  that  the 
conduct  complained  of  in  1 880  did  not  amount  to 
"legal  cruelty,"  but  that,  even  if  it  did,  it  had 
been  condoned  by  the  return  to  cohabitation,  and 
that  the  conduct  since  1880  was  not  sufficient,  in 

(a)  Beponed  bj  H.  DtmLST'^BAinMOI,  Ea^,,  ButMai>««-I«w. 
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point  of  lav,  to  reYive  the  earlier  crnelty.  He 
cited 

Oremioay  t.  Ormnviay,  6  Notes  of  Cases,  221 ; 

Svant  r.  Xvani,  2  Notes  of  Cases,  470 ; 

and  contended  that  the  more  recent  decisions  had 
«n  been  decided  on  the  same  lines,  with  the  ex- 
ception of  £e%  T.  KeUy  (22  L.  T.  Bep.  N.  S.  308 ; 
L.  Bep.  2  P.  A  D.  59).  He  asked  that  the  case 
mi^t  be  stopped  and  the  petition  dismissed. 

The  learned  jndge  refused  to  stop  the  case,  and 
the  respondent  went  into  the  witness-box,  and 
(^tempted  to  explain  bis  conduct  towards  his 
wife. 

Btiit,  J. — ^This  is  a  painfnl  case,  and  it  is  anite 
evident,  to  my  mind,  that  there  is  very  little  hope 
tliat  these  two  persons  can  ever  live  together 
peacefully  and  comfortably.  That,  however,  is 
in  itself  no  ground  for  a  judicial  separation.  It 
is  equally  clear,  from  the  facts  of  tne  case,  and 
from  the  respondent's  own  letters,  both  in  the 
years  1880  and  1885,  that  his  conduct  has  been 
wholly  unjustifiable.  That,  again,  is  not  sufficient 
ground,  in  itself,  for  granting  the  prayer  of  the 
wife's  petition.  In  order  to  entitle  me  to  decree 
that  wnich  is  asked  by  the  petitioner,  I  must  be 
satisfied  of  two  things :  first,  that  there  was 
what  the  law  recognises  as  cmelty  perpetrated 
by  the  hnsband  upon  the  wife ;  secondly,  that, 
assoming  such  cruelty  to  have  existed  and  been 
committed  in  the  year  1880,  inasmuch  as  the 
parties  lived  together  for  several  years  since  that 
time,  there  must  be  such  further  acts  of  violence 
as  to  preclude  the  huHband  from  setting  up  con- 
donation from  subsequent  cohabitation.  First, 
then,  with  regard  to  the  incidents  of  1880.  It 
appears  to  me,  from  the  evidence,  that  this  lady 
was  serionsly  ill  in  the  months  of  February  and 
March  of  that  year.  The  medical  gentleman  who 
attended  her  1^  been  called,  and  has  said  that, 
in  addition  to  bodily  illness,  her  nervous  system 
was  weak — ^that  she  was  nervons  and  excited; 
and  it  was  in  these  circumstances  that  certain 
condnct  of  her  hnsband  produced,  according  to 
the  evidence  of  the  petitioner,  of  her  mother, 
and,  above  all,  of  the  doctor — ^resnlts  which  were 
serions.  Dr.  Lynch  has  said,  in  respect  of  that 
matter :  "  Amongst  other  causes  rendering  the 
illness  of  Mrs.  Mytton  serious,  there  was  the 
difference  between  the  husband  and  wife,  which 
lias  clearly  aggravating  the  case.  After  she  got 
to  her  mothers  house,  I  was  compelled  to  give 
directions  that  the  husband  should  not  see  her, 
because,  after  each  of  his  visits,  I  found  her 
condition  much  worse."  Dr.  Lynch  was  then 
speaking  of  the  year  1880.  In  Feb.  1882  he 
attended  her  in  another  confinement,  and  he  says 
there  was  a  nervousness  and  dread,  when  her 
husband  was  coming,  that,  to  a  certain  extent, 
retarded  her  recovery.  Now,  having  regard  to 
the  husband's  conduct  in  1880,  to  his  own  letters, 
and  to  the  evidence  of  the  medical  man,  I  cannot 
help  thinking  that,  if  at  that  time  or  shortly 
thereafter  an  application  had  been  made  to  this 
conrt,  similar  to  that  now  made,  it  would  have 
been  granted.  Although  I  am  not  aware  that 
there  were  any  blows,  still,  if  the  conduct  of  the 
husband  be  such  as  to  endanger  the  life,  or  even 
the  health,  of  his  wife,  that  is  cruelty  in  every 
sense  of  the  word,  whether  we  talk  of  "  legal 
cmelty  "  or  anything  else.  Now,  that  is  the  state 
of  things  in  1880  and  1882.    The  wife  had  gone 

ToL  LVn.  N.  S.,  1454. 


back  to  her  husband,  and  she  lived  with  him 
until  the  26th  Nov.  1885.  Daring  a  part  of  that 
time  he  had  been  away.  He  went  to  Canada  in 
1884,  and  returned  in  March  1885,  soon  after  the 
birth  of  another  child.  Now,  bow  did  he  treat 
his  wife  dnring  that  timeP  Until  we  come  to 
one  occasion  in  the  month  of  Aug.  1885,  and  two 
occasions  in  the  month  of  Nov.  1885,  there  is 
no  specific  charge  of  cruelty  ;  there  is  general 
evidence  of  his  unkindness,  but  there  is  a  letter, 
produced  by  him,  from  his  wife  to  himself,  written 
soon  after  his  departure  for  Canada,  and  I  must  say 
that  that  letter,  coming  out  from  where  it  did, 
speaks  volames.  It  is  an  affectionate  letter,  and 
it  expresses  a  hope  that  there  is  a  possibility  of 
future  happiness,  and  it  ends  thus  :  "  Your  loving 
wife, — always,  if  only  you  would  behave  as  you 
did  in  the  last  three  or  four  days,  and  renew  that 
period  of  happiness,  all  would  be  well.  ^For  the 
sake  of  those  tew  days  of  happiness,  how  much  I 
could  forget."  What  does  that  mean  P  Why,  to 
my  mind,  it  means  that  there  was  constant  unhap- 

Siness,  and  one  very  small  oasis  of  happiness. 
Tow,  what  have  we  further  ?  There  is  the  matter 
in  Aug.  1886,  as  to  which  there  seems  some  con- 
flict of  evidence.  No  doubt  Mr.  Mytton  was 
somewhat  excited  on  that  occasion,  bat,  when 
we  come  to  the  25th  and  26th  Nov.  (the  latter  being 
the  day  on  which  the  petitioner  finally  left  her 
husband)  he  admits  that  he  was  "  drunk  and  dis- 
orderly "  on  the  latter  date ;  and,  as  to  the  25th, 
the  evidence  is,  that  he  pushed  his  wife  in  such  a 
way,  when  she  was  carnring  the  child  upstairs, 
that  if  the  wall  had  not  brought  her  up,  sue  and 
the  child  would  have  fallen  on  the  stairs.  Whether 
that  is  an  act  which  would  warrant  a  decree  such 
as  is  asked  for,  I  am  not  prepared  to  say,  and  I 
do  not  care  to  inquire.  According  to  the  autho- 
rities, it  is  not  necessary  that  the  acts  of  cruelty 
should  be  exactly  of  the  same  extent  as  those  which 
have  been  committed  on  the  earlier  occasions. 
Taking  that  into  account,  that  on  the  following 
day  he  was,  according  to  his  own  expression  given 
here  in  the  witness-box,  "  drunk  and  disorderly; " 
that  the  wife  left  the  house  in  terror ;  that  the 
servant  girl  ran  out  into  the  garden,  and  remained 
there,  a&aid  to  come  in,  for  half-an-hour ;  and 
that  the  wife  left  her  home  in  consequence  of  those 
acts  of  his,  never  to  return  again,  I  think,  not 
only  that  she  left  her  home  in  bodily  fear,  but 
that  she  was  justified  in  leaving  it.  On  the 
whole,  I  think  there  is  sufficient  to  justify  me  in 
granting  a  judicial  separation,  with  costs  against 
the  husband,  the  wife  to  have  the  custody  of  the 
surviving  child  of  the  marriage,  with  the  usual 
order  as  to  access  in  favour  of  the  husband. 

Solicitor  for  petitioner,  H.  C.  Oreenfield. 
Solicitor  for  respondent,  0.  JS.  Hodgton. 
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COURT   OF   APPEAL. 

Wednesday,  Feb.  16. 

(Before  Cotton,  LnrDiST,  and  Lopxs,  LJJ.) 

Be  Dixon  ;  Dixon  v.  Smith,  (a) 

APPEAL  PBOK  THE  CHABCXBT  DITISIOH. 

Stparate  eiiate^BeatraiiU  on  cmtieipaiion—Pay- 
meiU  to  married  teoman  under  order  of  tM 
court — Order  reverted  on  appeal  —  Lien  on 
separate  estate— LiahiUty  of  Tnarried  woman  not 
arising  from  eontraet. 

A  female  infant  was  entitled  under  a  wiU  to  a  share 
of  residuary  property  on  attaining  the  a^e  of 
tweniy-one  years.  She  married  hefore  aHatning 
that  age,  amd  before  the  Married  Women's  Pro- 
perty Ad  1882  eame  into  operation. 

On  her  marriage,  a  settlement  of  her  property, 
which  was  not  sanctioned  under  the  InfarM 
Settlement  Act,  was  executed,  under  which  she 
took  a  first  life  interest,  with  restraint  on 
antieipation.  After  she  became  of  age,  the  share 
was  poud  to  her  under  an  order  of  the  court,  but 
the  Court  of  Appeal  reversed  the  order  on  the 
ground  that  the  fund  was  botmd  by  the  settlement, 
and  declared  she  was  liable  to  rtfnnd  what  she 
had  received.  She  could  only  r^und  a  part, 
as  she  had  ^»ent  the  remainder.  It  afterwards 
appeared  that  the  trustees  of  the  vnll  had  certain 
arrears  of  income  in  hand. 

Seld,  that  so  much  of  the  income  as  accrued  b^ore 
the  married  woman  attained  twenty-orui  formed 
part  of  the  capital  of  the  settlement ;  that  so 
much  as  accrued  between  the  date  she  attained 
twenty-one  and  the  date  of  the  order  of  the 
Oourt  of  Appeal  must  be  rAained  in  part  satis- 
faction of  this  sum,  she  could  not  refund ;  that  so 
much  as  represented  income  accrued  since  the 
date  of  the  order  was  protected  by  the  restraint 
on  anticipation,  and  must  be  paid  to  her. 

Pike  V.  Pitzgibbon  (44  L.  T.  Bep.  N.  B.  SSZ; 
nCh.  Bio.  454)  distinguished. 

Thoxas  Dixon,  by  a  codicil  to  his  will,  gave  a 
share  ot  his  residuary  estate  in  trust  for  such 
children  of  his  late  son  W.  J.  Dixon  who,  being 
a  son,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter,  should  attain  that  age  or 
marry  under  that  age  with  the  consent  of  the 
guardians  or  guardian  for  the  time  being. 

The  testator  died  in  1879,  and  shortly  after  his 
decease  Emily  P.  Dixon,  a  child  of  W.  J.  Dixon, 
married  E.  L.  Smith.  She  was  then  aged  sixteen, 
and  only  obtained  the  consent  of  one  guardian. 

Previous  to  her  marriage  articles  for  a  settle- 
ment of  all  property  to  which  she  might  become 
entitled  under  the  will  and  codicils  of  the  tes- 
tator were  executed,  under  which  she  took  the 
first  life  interest,  with  a  restraint  on  anticipation. 

These  articles  were  dated  the  11th  Sept.  1879, 
but  the  sanction  of  the  court  under  the  Infants' 
Settlement  Act  was  not  applied  for. 

On  the  9th  Nov.  1884  she  attained  the  age  of 
twenty-one  years,  and  then  contended  that  the 
settlement  was  not  binding  on  her,  and  that  she 
was  entitled  to  the  money  for  her  separate  use 
under  sect.  6  of  the  Married  Women's  Property 

(a)  B«partcd  by  W.  C.  BtsB,  Esq.,  8anlater-«t  Law. 


Act  1882 ;  and  on  the  29th  A]>ril  1885  Bacon,  Y.C. 
made  an  order  on  an  originating  summons 
(79  L.  T.  7 ;  64  L.  J.  964,  Ch.)  directing  the 
money  to  be  paid  to  her  on  her  separate  receipt, 
and  in  Sept.  1885  the  som  of  90001.  was  accor- 
dingly paid  to  her. 

The  tnutees  of  the  settlement  appealed  aftainst 
the  order  of  Bacon,  Y.C.,  and  the  appeal  was 
heard  on  the  16th  March  1886,  when  the  Conrt  of 
Appeal  reversed  the  decision  of  Bacon,  Y.C.,  and 
held  (80  L.  T.  335)  that  the  case  was  governed  by 
Beid  V.  Beid  (54  L.  T.  Eep.  N.  S.  100 ;  31  Ch.  Dir. 
402),  and  that  the  share  was  subject  to  the  trusts 
of  the  settlement,  and  that  Mrs.  Smith  ought  to 
refund  the  money  paid  to  her. 

Mrs.  Smith  having  spent  about  19001.  ont  of 
the  90002.,  and  invested  the  balance,  the  Conrt  of 
Appeal  ordered  her  to  pay  the  amount  invested 
to  the  tmstees  of  the  settlement,  and  gave  them 
liberty  to  apply  to  that  conrt  as  to  the  balance 
it  being  alleged  that  she  was  unable  to  replace  it. 

On  the  Ist  June  1886  the  trustees  accordindy 
to  the  court,  and  there  being  evidence  tn^ 


Mrs.  Smith  had  no  property  except  what 
comprised  in  the  settlement,  the  income  of  which 
she  was  restrained  from  anticipating,  the  Conrt 
of  Appeal  declared  that  it  was  not  expedient  that 
the  tmstees  of  the  settlement  should  take  any  pro- 
ceedings to  recover  the  balance. 

It  afterwards  appeared  that  the  tmstees  of  the 
will  had  in  hand  a  sum  of  1648Z.  9«.  7i.  arrears  of 
income  on  the  share  of  Mrs.  Smith,  part  nf  which 
accrued  before  she  attained  twenty-one  and  the  rest 
afterwards.  The  tmstees  of  the  will  having  paid 
this  sum  to  the  tmstees  of  the  settlement,  the 
latter  applied  to  the  Court  of  Ap]>eal  for  direc- 
tion as  to  the  disposition  of  the  money,  and  their 
application  was  now  heard. 

Ince,  Q.C.  and  BorQvwiek  for  the  tmatnes  of  the 
settlement. 

Marcy,  for  Mr.  and  Mrs.  Smith,  contended  that 
Mrs.  Smith  being  restrained  from  anticipation 
there  was  no  lien  on  the  income : 

Fike  T.  Fittgibbon,  44  L.  T.  Bep.  K.  8.  582  s  17  Ch. 
DiT.  454. 

Ince  in  reply. 

Cotton,  LJ. — ^This  case  is  entirely  different 
from  Pike  v.  FUtgibbon.  The  object  in  that 
action  was  to  enforce  a  liability  arising  from  con- 
tract. Now  a  married  woman  (apart  from  the 
Act  of  1882)  cannot  enter  into  a  contract,  except 
that  if  she  has  separate  estate  she  may  contract 
so  as  to  bind  herself  with  respect  to  that  separate 
estate  which  she  has  at  the  time  of  the  contract, 
if  there  is  nothing  to  prevent  her  contracting  as 
to  that  fand.  A  restraint  on  anticipation  does 
prevent  her  so  contracting.  But  here  Mrs.  Smith 
received  a  sum  which  she  ought  not  to  have 
received,  the  Vice- Chancellor  having  erroneously 
ordered  it  to  be  paid  to  her.  That  order  vras 
reversed  on  appeal,  and  it  was  the  duty  of  the 
conrt  to  declare  that  Mrs.  Smith  was  bound  to 
refund  the  sum  which  she  had  received  nnder  it. 
That  entirely  distinenishes  the  case  of  Ptfee  ▼. 
Fitzgibbon  wnere  the  liability  arose  from  contract. 
So  much  of  the  1648Z.  9«.  7d.  as  arises  from 
income  accrued  up  to  the  time  when  Mrs.  Smith 
attained  the  age  of  twenty-one,  forms  part  of  the 
capital  and  is  bound  by  the  settlement.  This 
will  be  retained  by  the  trustees  of  the  settlement 
as  part  of  the  property  included  in  it  and  will  not 


Digitized  by 


Google 


Sept.  Si,  1887.] 


THE  LAW  TIMES. 


[Vol.  LVII.,  N.  S.— 95 


Or.  OJ  App.] 


B«  Bablot  ;  Bastoit  v.  Sfbkceb. 


[Ct.  o?  App. 


rednee  Mrs.  Smith's  liability  for  the  1900Z.  So 
mnch  as  arises  from  income  aucmed  due  between 
11x8.  Smith's  attaining?  twenty-one  and  the  order 
of  the  16th  March  1886  will  be  retained  by  the 
tmstees  in  part  satisfaction  of  her  liability  to 
refand  the  19002.  So  much  as  arises  from  income 
accrued  since  the  16th  March  1886  is  protected  by 
the  restraint  on  anticipation,  and  will  be  paid  to 
Mrs.  Smith.  Of  course  what  I  have  said  does  not 
apply  to  liabilities  of  a  married  woman  under  the 
Act  of  1882. 

LraDLBT,  L.J.  concurred. 

LoFES,  L.  J. — I  entirely  agree.  The  case  is  quite 
different  from  Pike  v.  FUzgibbon. 

Solicitors  for  Mr.  and  Mrs.  Smith,  Charles 
Mallam. 

Solicitors  for  the  trustees,  Grover  and  Sum- 
phrey*. 


JxvM  15,  16,  and  17. 

(Before  Cotton,  Bowbn,  and  Fbt,  L.JJ.) 

Be  Baelow;  Babton  v.  Spbncib.  (a) 

APPEAL  PEOX  THE   CHANCBBT   SIVISIOIT. 

jABMiie  retiding  in  New  South  Waleg — Fund  in 
court  in  England — Payment  out  to  Master  in 
Lunaey  of  New  SotUh  iVales — Appeal — Costs. 

In  Oct.  1860  F.,  having  become  of  unsound  mind, 
teas  admitted  as  an  insane  patient  into  the  public 
hospital  for  the.insane,  situate  at  Paramatta  in 
the  colony  of  New  South  Wales,  where  she  had 
since  remained. 

In  Dec.  1886  a  fund,  cormsting  partly  of  corpus  ar.d 
partly  of  accumulated  income,  to  which  the  lunatic 
was  entitled  under  the  will  of  B.,  was  paid  into 
court  in  England  under  the  provisions  of  the 
Trustee  Relief  Act. 

On  the  2^th  May  1887  a  petition  was  presented  hy 
the  Master  in  Imnacy  of  New  South  Wales,  and 
fey  the  lunatic  by  her  next  friend,  ashing  for  pay- 
ment out  of  the  fund  to  the  master.  Kay,  J. 
directed  that  the  dividends  only  to  arise  from  the 
fund  should  be  paid  to  the  master  during  the  life 
of  the  lunatic,  and  so  long  as  she  should  remain 
an  insane  patient  in  New  South  Wales. 

Edd  {affirming  the  decision  of  Kay,  J.),  that  &y  42 
Vict.,  No.  7  of  the  New  South  Wales  Statutes 
{the  statute  relating  to  lunatics),  the  master  was 
empowered  to  collect  the  assets  of  the  hinatie  in 
the  colony,  but  that  no  such  power  was  given  him 
with  regard  to  assets  in  England. 

Held,  also,  that  the  court  had  jurisdiction  to  order 
payment  of  the  corpus  to  the  master  where  such 
payment  was  shown  to  he  necessary  for  the  pro- 
tection of  the  lunatic's  estate,  or  for  her  matn- 
tenance,  but  that  no  such  necessity  had  been  shoum 
in  the  present  case. 

The  costs  of  an  unsuccessful  appeal  ought  not,  except 
on  very  rare  and  special  occasions,  to  be  paid  out 
of  the  fund  which  is  the  subject  of  the  appeal,  hut 
ought  to  be  borne  by  the  unsuccessful  appellant. 

Fbascis  Bablow,  who  died  in  1853,  by  his  will 
dated  the  24th  March  1853,  bequeathed  to  Q.  E. 
Spencer  and  W.  M.  Spencer  his  leasehold  roessnage 
No.  62,  Edgware-road,  upon  trust  for  his  wife  for 
life,  and  after  her  death  to  divide  the  yearly  rents 
and  profits  equally  between  his  nine  children,  of 
whom  the   petitioner,    Fanny  Barlow,  was  one. 

(a)  Baported  by  W.  0.  BrSB,  Eaq.,  B»rrlitaiHit-I«w. 


And  the  testator  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  6.  E. 
Spencer  and  W.  M.  Spencer  upon  trust  to  pay 
the  income  arising  therefrom  equally  between  his 
three  daughters,  the  respondent  Emma  Spencer, 
the  petitioner  Fanny  Barlow  and  Maria  Barlow, 
during  their  respective  lives. 

The  testator's  wife  died  on4;he  10th  Sept.  1858. 

In  June  1859  G.  E.  Spencer,  W.  M.  Spencer 
having  disclaimed  the  trusts  of  the  will,  sold  the 
premises.  No.  52,  Edgware-road,  in  pursuance  of 
a  power  in  that  behalf  contained  in  the  will. 

The  petitioner  Fanny  Barlow's  ninth  share  of 
the  net  proceeds  of  such  sale,  including  her  share 
of  the  apportioned  rent  up  to  the  completion  of 
the  sale,  amounted  to  157t.  16«.  4d.  cash. 

G.  E.  Spencer  died  in  1885,  having  by  his  will 
devised  the  freehold,  leasehold,  and  copyhold 
premises  vested  in  him  upon  trust  unto  the 
respondent  Emma  Spencer  and  E.  W.  Spencer, 
and  appointed  them  executrixes  of  his  will.  The 
respondent  Emma  Spencer  alone  proved  the  will. 

On  the  10th  Dec.  1886  the  respondent,  Emma 
Spencer,  under  the  provisions  of  the  Trustee 
Belief  Act,  paid  and  transferred  into  court  the 
sum  of  742. 13s.  cash,  and  the  sum  of  21752. 19«.  4d. 
New  Three  per  Cent.  Annuities,  to  the  credit  of  an 
account  entitled  :  "  In  the  matter  of  the  trusts  of 
the  will  of  Francis  Barlow  deceased,  in  favour 
of  Fanny  Barlow."  The  sum  of  21752.  19«.  4d. 
New  Three  per  Cent.  Annuities,  which  represented 
the  aggregate  accumulated  funds  produced  by  the 
sum  of  1572.  12».  6(2.  cash  and  by  the  share  of. 
the  petitioner  Fanny  Barlow  in  the  income  of  the 
testator's  residuary  estate,  and  the  sum  of 
742.  13«.  cash  which  represented  the  balance  of 
the  dividends  on  the  annuities  received  by  the 
respondent  Emma  Spencer  after  the  death  of 
G.  E.  Spencer,  after  deducting  the  costs  of  pay- 
ment into  court,  was  now  represented  by  the  sum 
of  22492. 16«.  8d.  New  Three  per  Cent.  Annuities. 

The  petitioner  Fanny  Barlow  was  at  the  date  of 
the  testator's  death  residing  in  the  colony  of 
New  South  Wales.  On  the  11th  Oct.  1860, 
having  become  of  unsound  mind,  she  was  admitted 
as  an  insane  patient  into  the  public  hospital  for 
the  insane  situate  at  Paramatta  in  that  colony, 
and  was  still  resident  there  as  an  insane  patient. 

The  hospital  at  Paramatta  is  a  public  hospital 
for  the  insane  duly  authorised  under  the  provi- 
sions of  42  Vict.,  No.  7  of  the  New  South  Wales 
Statutes.  The  petitioner  Fanny  Barlow  had, 
since  her  admittance  into  the  hospital,  been  main- 
tained therein  at  the  sole  charge  of  the  Govern- 
ment of  the  colony,  and  there  w^as  a  sum  of 
8172.  2<,  6d.  due  to  the  Government  in  respect  of 
her  maintenance  up  to  the  8th  Feb.  1887. 

On  the  10th  Deo.  1886  an  originating  summons 
was  taken  out  on  behalf  of  Henry  Francis 
Barton,  the  master  in  lunacy  of  New  South 
"Wales  by  A.  P.  Barraud,  his  attorney,  asking 
{inter  al*a)  for  the  payment  to  the  master  out 
of  the  fund  in  cmirt  of  the  sum  of  8032. 15s.  in 
respect  of  the  maintenance  of  the  petitiotier 
Fanny  Barlow  to  July  1886. 

On  the  14th  Feb.  1887  a  petition  was  presented 
by  the  master,  by  his  attorney,  and  by  Fanny 
Barlow,  by  her  next  friend,  asking  for  ])ayment 
out  of  the  fund  in  court  to  the  master. 

On  the  24th  May  1887  the  summons  and  the 
petition  came  on  to  be  heard  together  before 
Kay,  J.,  who,  after  ordering  mymeiit  toi  the 
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master  of  the  8031. 1S«.  in  respect  of  past  main- 
tenance, directed  that  the  respondent  E.  Spencer 
should  pay  the  dividends  only  u]>on  the  residue 
of  the  fund  daring  the  life  of  the  petitioner  Fanny 
Sarlow  and  no  long  as  she  remained  an  insane 
patient  in  New  South  Wales  to  the  master  in 
lunacy  of  that  colony. 

From  this  order  the  master  and  the  petitioner 
Fanny  Barlow  appealed. 

The  colonial  statute  now  in  force  with  respect 
to  the  regulation  of  the  custody  of  the  persons 
and  estates  of  insane  persons  in  the  colony  of 
New  South  Wales  is  the  Act  of  the  Legislature 
of  the  colony,  42  Vict.  No.  7,  intituled,  "  An  Act 
to  consolidate  and  amend  the  la-rf  relating  to  the 
insane." 

By  the  interpretation  clause  it  is  provided  that 
the  following  terms  shall  have  the  meanings 
thereby  assigned  to  them,  that  is  to  say : 

"  Insane^  person  " — aiij^  person  who  shaJl  for  the  time 
being  be  idiotio,  Innatic,  or  of  nnsonnd  mind,  and 
inoapable  of  managing  himself  or  his  affairs,  and  whether 
fonnd  insane  by  inqnisition  or  otherwise.  "  Insane 
patient"  and  "patient."  An|^  person  detained  at  the 
oommenoement  of  this  Aot  m  any  pnbUo  or  private 
establishment  in  New  South  Wales  for  the  reception  of 
insane  persons,  and  any  person  hereafter  reoeired  into 
and  detaiited  in  any  hospital,  reoeption-honse,  licensed 
honse  or  other  place,  respeotiTely  appointed  or  licensed 
under  the  provisions  of  this  Act  for  the  reception  of 
insane  persons  or  patients. 

By  sect.  92  it  is  provided  that 

After  the  passing  of  this  Aot  no  commission  d« 
lunatteo  tnauvrendo  shall  be  issned,  bnt  in  erety  case  in 
which  it  shall  be- proved  to  the  satisfaction  of  the 
Supreme  Court,  or  one  of  the  judges  thereof,  that  a 
person  is  of  nnsonnd  mind  and  inoapable  of  managing 
his  affairs,  snch  conrt  or  jndge  may  maJce  a  dechtra- 
tion  to  that  effect,  and  may  direct  a  reference  to  the 
master  in  Innaoy  to  make  inquiries  oonceming  the  pro- 
perty of  such  person,  and  may  mis^e  all  proper  orders 
for  rendering  the  property  of  such  person  or  the  income 
thereof,  available  for  payment  of  his  debts,  and  for  the 
maintenance  or  benefit  of  himself  and  his  family,  and  for 
Carrying  on  his  trade  or  business,  if  any,  and  may  if 
necessar^T  appoint  a  committee  of  his  estate,  and  also 
when  desirable  a  committee  of  his  person. 

Jnce,  Q.C.  and  Lyttelton  Chiibb  for  the  appel- 
lants.— The  question  is  whether  the  corpus  of  the 
fund  standing  in  court  to  the  credit  of  the  lunatic 
or  the  dividends  only  as  they  accrue  due  ought 
to  he  paid  oat  to  the  master.  There  is  no  case  in 
which  it  has  been  held  that  the  court  ought  to 
retain  its  hold  upon  a  fund  where  the  lunatic  is 
shown  to  be  subject  to  a  competent  foreign  juris- 
diction. By  sect.  105  of  42  Vict.,  No.  7  of  the 
New  South  Wales  Statutes,  it  is  provided  that 
the  master  in  equity  for  the  time  being  of  the 
Supreme  Court  of  the  colony  shall  be  also  master 
in  lunacy  of  the  colony,  and  that  amongst  other 
duties  and  powers  such  master  in  lunacy  "  shall 
undertake  the  general  care,  protection,  and 
management,  or  supervision  of  the  management 
of  the  estates  of  all  insane  patients  in  New  South 
Wales,  and  shall  take  care  of  and  collect  and 
administer  under  the  provision  of  this  Act  the 
property  and  estates  of  all  insane  patients."  By 
subsequent  sections  provision  is  made  for  the 
recovery  by  the  master  in  his  own  name  in  a 
summary  manner  of  any  property  belonging  to 
insane  persons  which  can  be  recovered  in  the 
courts  of  the  colony.  We  therefore  submit  that 
the  master  is  the  proper  person  to  receive  this 
fund,  and  that  he  is  entitled  to  have  it  trans- 
ferred to  him  as  of  right.    In  Seott  v.  Bentley  (25 


L.  T.  Bep.  O.  S.  114;  1  E.  &  J.  281)  the  court 
held  that  a  eurcttor  bonis,  duly  appointed  in  Scot- 
land to  a  person  found  lunatic  there,  could  recover 
and  give  a  good  discharge  for  personal  property 
of  the  Innatic  in  this  country.  [Cotton,  L.J.— 
I  have  looked  into  the  New  South  Wales  statute, 
and  doubt  whether  there  is  not  a  distinction 
between  a  master  in  lunacy  and  a  curator.] 
Netoton  v.  Manning  (1  Mac.  &  G.  362)  is  a  ne&a- 
tive  authority.  In  that  case  it  was  held  that  the 
Lord  Chancellor  had  no  jurisdiction  under  sect. 
34  of  1  Will.  4,  c.  66,  to  deal  with  the  property  at 
a  person  declared  lunatic  by  a  foreign  jurisdic- 
tion, except  only  in  conformitv  with  the  laws  of 
the  countiT  where  the  lunacy  had  been  declared, 
[Cotton,  L.J. — ^In  the  present  case  there  is  no 
declaration  by  a  court  of  competent  jurisdiction 
that  this  lady  is  a  lunatic]  That  no  doubt  is  so, 
but  it  is  practically  impossible  that  a  person  could 
be  detained  as  a  lunatic  in  the  colony  unless  he  or 
she  was  in  fact  one.  [Frt,  L.J. — If  we  were  asked 
to  appoint  a  new  trustee  in  the  place  of  this  lady 
we  snould  refuse  to  do  so  on  this  evidence  <n 
lunacy.]  If,  however,  the  court  should  be  of 
opinion  that  the  master  has  no  title  as  of  right 
to  require  the  transfer  to  him  of  this  fund  we 
submit  that  this  is  a  proper  case  in  which  the 
discretion  vested  in  the  court  should  be  exercised 
in  favour  of  the  master.    They  also  referred  to 

Be  6arn{er,25I,.  T.  Bep.K.  8.  928;  L.  Bep.  13  Eq. 

832; 
£eSIt<u,8Hao.  ftO.284; 
^  parte  Stark,  2  H»o.  A  G.  174; 
Hetring  v.  Sutherland,  27  L.  T.  Bep.  O.  8.  280;  25 

L.  J.  687,Ch.: 
42  Vict.,  No.  7  O^ew  South  Wales),  as.  16,  92, 14ff, 

144, 146. 

Gwrtia  Priee,  for  the  respondents,  was  not  called 
"P*"'-  GviT.adv.vuU. 

Cotton,  L.J. — ^This  is  an  appeal  from  an  order 
of  Eay,  J.  by  which  he  refused  to  direct  payment 
out  to  the  master  in  lunacy  of  the  colony  of  New 
South  Wales  of  a  fund  in  court,  or  to  do  more 
than  direct  payment  to  the  master  of  the  interest 
or  dividends  arising  from  that  fund  on  the  under- 
taking of  the  trustee  who  appears  here  as  a  party, 
to  pay  from  time  to  time  to  the  master  the  income 
to  which  the  lady  was  entitled  and  other  money 
still  in  her  hands.    Now,  the  matter  was  argnea 
very  earnestly  and  very  fully,  and  undoubtecSy  it 
is  an  important  point,  but  in  my  opinion  t^e 
decision  of  Kay,  J.  was  right.    Who  is  the  person 
who  applies  here  to  have  this  fund  paid  out  to 
him  P    It  is  very  true  that  the  application  is  made 
on  a  petition  presented  both  by  the  master  and 
bjr  the  lady ;  out  the  lady  petitions  by  her  next 
friend.    That  is   an  admission  that  she  is  not 
entitled  to  present  the  petition  herself,  and  we 
have  nothing  to  show  that  she  is  entitled  to  be 
represented  here,  suing  b^  her  next  friend.    We 
must  therefore  regard  this  claim,  that  of  Henry 
Francis  Barton,  who  is  the  master  in  lunacy  in 
the  colony,  to  have  this  fund  paid  out  to  him.  We 
hare  been  referred  to  the  Lanacy  Act  of  New 
South  Wales,  passed  in  Feb.  1879,  and  undoubtedly 
that  Act  contains  a  provision  which  renders  it 
practically  impossible  that  anyone  should  be  con- 
fined in  an  asylum  without  sufficient  reason.  Bnt 
that  is  not  the  point  we  have  to  consider.    The 
question  is,  whether  the  master  has   of  right  a 
claim  to  have  this  capital  money  pai.d  to  him.  The 
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lady  is  and  has  been  for  a  considerable  time 
in  an  asylnm — I  think  it  is  called  a  hospital  for 
insane  persons — and  in  the  Act  to  which  we  have 
been  referred  a  distinction  is  drawn  between  two 
classes  of  persons,  insane  persons  and  insane 
patients.  The  ladj  comes  within  the  class  of  insane 
patients.  An  insane  patient  is  defined  bj  the  Act 
as  "  Anv  person  detained  at  the  commencement 
of  this  Act "  (as  this  lady  was)  "  in  anypnblic  or 
priTate  establishment  in  New  Sonth  Wales  for 
the  reception  of  insane  persons."  Without  any 
judicial  opinion  being  expressed  as  to  ber  un- 
eoondness  of  mind,  she,  as  an  insane  patient,  is 
eobjected  to  certain  provisions  of  the  Act,  or 
nther,  I  should  say,  there  are  certain  provisions 
in  the  Act  for  the  benefit  of  herself  and  her  pro- 
perty if  she  is  an  insane  patient,  even  although 
she  may  not  be  of  unsound  mind.  I  do  not  doubt 
that  this  lady  is  of  unsound  mind,  but  there  is  no 
jndicial  decumttion  or  order  expressly  or  im- 
pliedly containing  a  judicial  decision  that  she  is 
ct  unsound  mind,  and  that  is  material.  But 
that  is  not  the  ground  upon  which  I  decide 
this  case.  We  find  that  by  this  Act  powers 
are  given  to  the  master  in  the  colony  in  the  case 
of  insane  patients,  that  is  to  say  persons  simply 
in  an  asylum,  for  the  purpose  of  providing  for 
their  maintenance,  and  of  getting  in,  and  there- 
fore protecting  and  securing,  any  property  which 
they  may  have.  Besides  these  provisions,  there 
are  others  in  the  Act  similar  to  those  con- 
tained in  the  English  Lunacy  Act,  enabling  an 
inquisition  or  inquiry  to  be  made,  as  to  whether 
any  person  alleged  to  be  of  unsound  mind  is  in  fact 
80.  That  will  be  found  in  part  7  of  the  Act,  sect.  92. 
{His  Lordship  then  referred  to  the  section.] 
Where  a  committee  is  appointed,  even  although 
the  master  may*  have  authority  under  the 
Act  to  require  payment  of  money,  or  certain 
things  to  be  done  for  the  lunatic,  there  is  a 
v»ting  of  the  property  which  the  lunatic  had  so 
&r  as  this  Act  could  vest  it  (and  I  think  the 
section  would  apply  to  all  personal  estate  where- 
ever  situated)  in  the  committee,  just  as  would  be 
the  case  in  England,  that  is,  a  transfer  of 
the  title  to  the  property  to  the  committee.  But 
then,  as  regards  the  master,  there  is  nothing  of 
the  kind  in  the  Act.  He  has  only  authority 
given  to  him  for  certain  purposes  (which  will  be 
material  in  considering  the  second  part  of  this 
case)  to  act  for  the  insane  patient.  No  title  is 
vested  in  him,  except  so  far  as  the  right  to  sue  and 
be  sued  gives  him  a  title.  In  my  opinion,  that  does 
not  authorise  the  master  to  say  that  he  is  entitled 
88  of  right  to  have  this  fund  transferred  to  him. 
In  the  colony  it  may  be  that  no  one  could 
lefose  to  act  on  the  provisions  of  this  Act  by 
declining  to  pay  to  the  master  whatever  was  due 
from  him  to  the  insane  person.  Why  P  Because 
this  Act  within  the  limits  of  the  colony  will 
enable  the  master  to  compel  any  persons  subject 
to  the  legislation  of  the  colony  to  comply  with 
and  to  act  on  the  provisions  of  the  Act.  It  is 
compulsory  as  against  any  person  residing 
within  the  limits  of  the  colony.  But  here  in 
England  it  is  entirely  different.  No  Act  of  the 
Le^latnre  of  New  South  Wales  could  compel 
anyone  here  in  England  to  pay  to  the  master, 
who  has  no  title  to  the  property,  anything 
belonging  to  the  insane  patient.  In  my  opinion, 
therefore,  so  far  as  the  claim  of  master  goes  to 
have  this  fund  as  of  right  paid  to  him,  no  one  in 


England,  no  trustee  in  England,  can  be  com- 
pelled to  obey  the  Act  of  Parliament  of  New 
South  Wales  ;  and,  there  being  no  property  vested 
in  him,  his  claim  as  of  right  must  fail.  Then  what 
is  the  position  P  Can  we  and  ought  we  to  hand 
this  fund  over  to  the  master.  As  I  understand 
the  Act,  power  is  given  by  it,  as  of  course  would  be 
the  case  in  any  well-considered  Act  of  Parliament 
relating  to  lunatics,  to  do  whatever  is  necessary 
for  the  lunatic,  and  to  make  proper  provision 
for  her  maintenance.  It  is  very  true  that  in  the 
present  case  (we  do  not  enter  into  the  questions  as 
to  whose  fault  it  was)  there  has  been  apparently 
a  very  insufficient  provision  made  for  this  lady, 
who  has  Bome'propert^.  That,  however,  ought 
not  to  bias  us  in  handmg  over  this  fund  to  the 
master,  when  no  right  to  have  it  has  been  shown 
by  him.  In  my  opinion,  if  it  be  shown  hereafter, 
not  by  affidavits  or  other  evidence,  but  by  some 
order  or  act  done  in  accordance  with  the  pro- 
visions of  this  Act,  that  a  further  sum  than  the 
interests  on  this  fund,  which  altogether  amounts 
to  something  over  702.,  is  required  for  the  main- 
tenance  of  this  lady,  the  matter  will  stand  in  a 
very  different  position.  But  what  we  are  now 
asked  to  do  is,  without  its  being  more  than 
suggested,  without  any  eonstat  that  the  lunatic 
realLr  requires  for  her  maintenance  or  for  such 
comfort  as  she  can  enjoy,  a  larger  sum  than  the 
income  of  this  fund,  to  hand  over  to  the  master, 
as  a  matter  of  right,  and  as  a  matter  of  prin- 
ciple, the  whole  of  this  fund.  I  think  that  is 
wrong.  It  would  not  be  suggested  here,  that  if 
the  proper  authorities  in  New  South  Wales  acting 
under  the  Act  had  settled  that  certain  things 
should  be  done  for  the  lunatic  which  could  not  be 
done  out  of  the  income,  this  court  would  enter 
into  the  question  as  to  whether  the  proper  autho- 
ties  in  New  South  Wales  had  acted  erroneously 
or  had  not  properly  exercised  their  discretion  in 
the  matter.  In  my  opinion,  if  such  a  case  came 
before  this  court,  we  ought  to  order  payment  out  of 
so  much  of  the  capital  even  as  might  be  necessary 
in  order  to  provide  for  what  the  proper  authorities 
had  determined  to  be  necessary  for  the  benefit  of 
the  lunatic.  But  it  may  be  said,  how  can  that  be 
done  if  the  master  has  no  title  to  the  property, 
and  cannot  compel  the  payment  of  anything  in 
England;  and  how  is  it  that  the  order  sppsaled 
against  does  authorise  the  trustee  to  pay  cert.ain 
dividends  and  income  to  the  master  P  I  take  it 
it  is  in  this  way.  According  to  my  view  oE  the 
Act  the  master  has  been  appointed  a  sort  of 
guardian  of  the  person  who  is  found  in  the  lunatic 
asylum,  to  do  two  things  :  to  protect  the  property 
of  that  person,  and  to  do  what  is  necessary  to 
provide  forthe  maintenanceof  that  person.  Tnen, 
if  reasonable  ground  is  shown — and  any  direction 
given  by  the  competent  authority  in  New  South 
Wales  would  be  a  sufficient  reasonable  ground — 
for  believing  that  a  certain  sum  is  required  for 
the  maintenance  of  this  lunatic,  I  think  that, 
although  the  master  could  not  compel  payment, 
yet  the  court  or  a  trustee  would  be  perfectly 
justified  in  paying  over  to  the  master  in  New 
South  Wales  such  sum  from  the  fund  here  as 
might  be  reasonably  necessary  in  order  to  provide 
for  the  maintenance  and  care  of  the  lunatic.  In 
my  opinion  this  appeal  has  failed ;  and  without 
in  any  way  determining  that  no  such  order  could 
be  made  in  the  future  under  an  altered  state  of 
circumstances,  at  the  present  time  I  ^m  of  opinion 
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that  the  master  ia  not  of  right  entitled,  without 
showing  the  reason  for  which  he  requires  it,  to 
have  this  fund  paid  over  to  him;  and  that  at 
present  there  is  nothing  to  justify'  us  in  coming 
to  the  conclnsion  that  a  laj-ger  sum  than  that 
which  has  been  ordered  to  be  paid  to  him  is 
reasonably  required  for  the  maintenance  of  the 
lunatic,  or  ought  on  that  account  to  be  paid  to 
him. 

BowZN,  L.J. — I  am  of  the  same  opinion.  I  agree 
entirely  with  the  view  which  the  Lord  Justice  has 
expressed.  I  will  therefore  only  add  a  few  words, 
because  we  are  told  that  this  is  a  matter  of  im- 
portance, in  order  that  those  who  have  conducted 
the  case  may  be  satisfied  that  we  ftre  all  of  us  of 
one  mind.  I  start  with  this :  That  the  master 
has  no  title  as  of  right  to  ask  that  this  payment 
be  made.  By  the  legislation  of  the  colony  in  the 
present  case  there  has  been  no  actual  vesting  of 
the  insane  person's  property  so  as  to  effect  a 
dissolution  of  the  estate.  There  has  been  no 
change  of  status  of  the  lunatic,  even  as  far  as 
regards  her  rights  to  personal  property.  She  is 
»n  insane  patient,  and  confined  for  the  time  in 
the  hospital.  By  the  term  "  insane  patient "  is 
meant  a  person  who  is  treated  as  insane  without 
any  definite  inquest  or  determination  in  law 
having  been  made  as  to  her  st^ate  of  mind.  By 
the  legislation  of  the  colony,  although  there  is  no 
absolute  final  vesting  of  the  property  of  such 
person  in  the  master  in  lunacy,  ne  is  given  a 
power  of  what  I  may  call  interim  possession  and 
management  of  the  property.  He  is  made  a  kind 
of  guardian,  clothed  with  what  may  for  the  purpose 
of  illustration  be  compared  to  a  statutory  power 
of  attorney  given  without  the  assent  of  the  insane 
patient  by  statute  to  act  for  her  without  her  assent 
in  respect  of  the  property  in  the  colony  for  the 
protection  of  her  property.  Such  a  statutory  power 
as  that  conferred  by  the  Colonial  Legislature  on 
the  master  in  lunacy  would  justify  aU  payments 
made  to  the  master  on  her  behalf,  and  would,  I 
think,  in  consequence  have  the  same  effect  as  if 
a  statutory  release  had  been  granted  to  all  persons 
in  the  colony  who  made  such  payments.  A 
debtor,  for  ins*-.ance,  might  go  over  to  the  colony 
and  pay  his  debt  there  to  the  master  in  lunacy.  At 
least  that  is  my  view.  But  such  legislation  as  that, 
which  really  does  not  operate  upon  the  status  of 
the  lunatic,  or  upon  her  final  rights  to  the  pos- 
session of  her  property,  cannot  affect,  properly 
speaking,  property  ontside  the  colony  at  all.  And 
although  the  master  in  lunacy,  in  the  colony, 
could  compel  pavments,  and  could  lawfully  receive 
them,  and  such  payments  when  made  would 
operate  for  all  purposes  and  everywhere  as  a 
discharge  to  those  who  made  them,  nevertheless 
he  cannot  compel  payments  under  this  statute 
outside  the  colony;  and  having  no  right  to  compel 
them,  we  cannot  accede  to  the  view  that  he  is  here 
presenting  a  petition  for  something  which  he  is 
entitled  to  claim  as  of  right.  Having  decided  that 
point,  I  think  we  really  have  decided  the  case 
which  has  been  brought  before  us,  for  in  my  view 
the  master,  in  his  petition,  has  rather  desired  to 
rest  upon  his  statutory  title  than  to  make  out 
any  case  upon  the  facts  for  the  intervention  of 
this  court  and  the  application  of  its  discretion  in 
the  direction  which  he  seeks,  and  in  which  wo 
might  possibly  exercise  it.  But  it  will  be  observed 
that  the  view  which  has  been  expressed  both  by 
Cotton,  L.J.  and  myself,  is  that  this  court  under 


such  circumstances  has  power  in  law  to  send  the- 
fund  over  to  the  colony  if  we  consider  that  it  is 
right  to  do  so.  But  on  what  principles  ought 
tluLt  discretion  or  power  to  be  exercised?  Ia 
my  opinion  the  court  ought  to  act  here  exactly 
on  the  same  principles  as  a  careful  trustM 
of  a  lunatic's  property  in  England  would  act ;  and 
I  do  not  think  a  trustee  would  be  justified  in 
sending  over  to  the  master  in  lunacy  in  the  colony 
property  of  the  lunatic,  unless  the  trustee  ooula 
see  that  it  was  reasonably  necessary  for  the  pro- 
tection of  the  property  that  the  transfer  should  be 
made,  or  that  it  was  reasonably  necess.<i.ry  for  the 
maintenance  of  the  lunatic.  Tberefore  we  have 
to  consider  whether,  on  the  statements  which  have 
been  made  to  us  by  the  master  in  lunacy,  it 
has  been  shown  to  our  satisfaction  that  we  oagfa.t 
to  transfer  this  fund  to  the  colony  for  the  purpose 
of  protecting  the  property  of  the  lunatic  or  for 
her  maintenxnoe.  The  fund  stands  in  no  need  of 
protection,  so  that  ground  of  action  disappears. 
And  it  seems  to  me  that  no  case  has  been  made  oat 
which  ought  to  satisfy  us,  acting,  as  I  said  before, 
on  the  principles  on  which  a  careful  trustee  would 
act,  that  this  further  payment  is  necessary  for- 
the  maintenance  of  the  lunatic.  I  desire  most 
emphatically  to  add  my  voice  to  what  has  been 
said  by  the  Lord  Justice  in  affirmation  of  the 
feeling  we  all  entertain  that  the  provisions  of  the 
Coloiiial  Legislature  are  above  all  comment  and 
criticism  as  regards  these  insane  patients.  We 
have  the  most  ample  confidence,  not  only  in  the 
legislation,  but  also  in  the  officers  of  the  colony 
who  administer  the  law  ;  and  I  myself  feel  no 
doubt  that  the  interests  of  the  lunatic  would  be 
as  well  cared  for  by  the  master  in  lunacy  in  the 
colony  as  they  would  be  by  the  master  in  lunacy 
here  if  she  were  here,  and  that  she  is  snrronnded 
by  all  the  protection  and  safeguards  that  could 
reasonably  oe  invented  for  the  purpose  of  taking^ 
care  of  her  and  her  property.  But,  still,  it  is  not 
made  out  to  our  satisfaction  that  the  master  in 
lunacy,  or  even  that  the  court  which  has  the 
direction  of  the  matter,  has  brought  its  mind  to 
the  case,  and  has  formed  any  opinion  that  further 
payments  ought  to  be  made  to  the  master  in 
lunacy  for  the  purpose  of  maintenance  of  the 
lunatic  or  of  the  insane  patient,  or  that  they  are 
reasonably  required  for  that  purpose.  If  snch  a 
case  were  made  out,  I  entirely  agree  with  'what 
the  Lord  Justice  has  said,  that  we  should  deal 
with  the  case  upon  its  merits,  with  every  desire 
to  give  full  weight  to  our  feelings  of  trust  and 
confidence  in  all  those  who  administer  the  pro- 
perty of  insane  patients  in  the  colony. 

Fkt,  L.J. — I  am  of  the  same  opinion.  This 
case  arises  'with  respect  to  a  sum  of  money  p«id 
into  court  under  the  Trustee  Relief  Act.  The 
court  therefore  is  placed  in  the  position  of  the 
trustee,  and  whatever  the  trustee  was  bound  to 
do  the  court  is  bound  to  do ;  and  whatever  a 
reasonflbly  prudent  trustee  may  do  the  court  may 
do,  and  whatever  a  trustee  could  not  or  ought  not 
to  do  the  court  cannot  and  ought  not  to  do. 
AiVTiatever  we  do,  therefore,  in  this  case  does  not 
depend  on  any  discretion  vested  in  the  court, 
either  in  respect  of  lunatics,  or  as  a  Coui-t  of 
Appeal  from  the  Chancery  Division.  We  are 
merely  performing  that  duty  which  the  trastee 
was  called  upon  by  his  trust  to  perform.  It 
appears  to  me,  that  there  is  a  broad  distinc- 
tion between  judicial  decision,  which  deals  'with 
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the  personal  status  of  an  individnal,  and 
■oeateg  a  consequential  devolution  of  the  title 
to  property,  and  legislation  -which  afieots  the 
BMnagement  of  property  of  particular  persons 
iritboDt  any  determination  of  this  status.  Those 
two  thini<8  differ,  it  appears  to  me,  very  widely 
the  one  from  the  other.  Declarations  of  a  com- 
petent court  with  r^ard  to  the  status  of  a  person 
receive  consideration  in  forei^  courts  which 
cannot  be  paid  to  mere  domestic  legpislation  with 
i^ard  to  the  management  of  property.  That  dis- 
tinction between  the  two  modes  of  dealing  with  pro- 
perty finds  the  clearest  expression  in  the  colonial 
Btatate  with  which  we  are  concerned  in  the 
present  case.  By  the  92nd  section  of  the  Act, 
the  Legislature  of  the  colony  has  provided  for  a 
declaration  by  theconrt  or  a  judge,  tnat  the  person 
is  of  unsound  mind  and  incapable  of  managing 
Ub  affairs;  and  the  Act  contains  certain  con- 
sequential l^slation  with  regard  to  a  person 
whose  status  is  so  altered  by  a  declaration  of 
hmaey.  But  then,  in  addition  to  that,  the  Legis- 
tue  of  the  colony  was  minded  to  provide  for 
persons  whose  status  was  not  altered  oy  judicial 
declaration,  and,  who  according  to  the  view  of 
the  Legislature  required  care.  They  introduced 
certain  provisions  for  the  management  of  the 
property  without  determining  or  altering  the 
status.  In  the  present  case,  the  alleged  lunatic 
is  a  person  who  has  not  been  dealt  with 
hy  any  judicial  declaration  with  regard 
to  status,  and  there  is  nothing,  therefore, 
which  this  court  is  bound  to  regard  affecting  the 
status  of  the  person.  I  think,  therefore,  that  the 
present  appellant,  the  master  in  lunacy  of  the 
eolony,  has  no  right  to  call  upon  the  trustee,  and 
therefore  no  right  to  call  upon  the  court  to  pB,y 
the  corpus  of  the  fond  to  him.  I  think  his 
position  would  have  been  very  different  if 
there  had  been  a  declaration  of  lunacy  by  the 
colonial  court,  and  he  had  been  vested  with  the 
estate  of  the  lunatic  as  a  consequence  of  that 
declaration.  We  have  only  certain  provisions 
which  affect  the  management  of  the  property, 
and  affect  it.  it  appears  to  me,  in  the  colony.  I 
do  not  see  that  trie  Colonial  Legislature  can  1^ 
that  mode  ot  legislation  affect  courts  or  trustees 
outside  the  colony.  1  see,  therefore,  no  ^ound 
upon  which  the  master  in  lunacy  can  claim  the 
entire  fond.  The  greater  difficulty  in  my  mind 
has  been  to  satisfy  myself  that  he  is  entitled  to 
any  portion  of  the  fund ;  but  I  agree  with  the 
Lords  Justices  who  have  preceded  me  that  a 
prudent  trustee  would  be  at  liberty  to  pay  such 
sums  as  fay  this  order  are  directed  to  be  paid  to 
the  master  in  lunacy,  on  the  ground  that  he  is  a 
person  who  is  placed  in  the  position  of  a  quasi- 
guardian  of  this  unfortunate  lady,  and  that  the 
snms  which  are  so  paid  are  paid  by  way  of  main- 
tenance for  her,  and  that  the  trustee  therefore 
would  be  in  a  position  to  say  to  the  lady,  suppos- 
ing she  recovered,  and  he  had  paid  over  the  entire 
sum,  "I  have  paid  to  a  proper  person  in  the 
colony  certain  snms  for  the  supply  of  necessaries 
to  you."  That  I  think  would  be  a  good  answer 
in  the  month  of  the  trustee  to  this  lady  if  she  set 
up  a  title  to  the  sums  which  are  now  directed  to 
be  paid  to  the  master.  I  think,  therefore,  that 
the  order  of  Kay,  J.  was  right  in  going  to  the 
extent  in  which  it  did,  and  I  think  also  that  it  was 
right  in  refusing  to  go  any  farther.  This  appeal 
therefore  foils. 


Ince  asked  for  costs  oat  of  the  fand. 

CoTTOW,  L.J. — I  think  we  must  keep  to  the 
principle  that  the  appeal  mnst  be  dismissed  with 
costs,  as  it  fails. 

BowiN,  L.J. — I  quite  agree  with  the  Lord 
Justice,  and  I  should  like  to  add  this — I  think  I 
am  exp^tessin^  the  opinion  of  others  besides 
myselt,  but  it  is  a  very  strong  opinion  ot  my 
own — that  when  there  is  a  fund  the  costs  of  an 
unsuccessful  appeal  ought  not  to  come  out  of  it 
except  on  very  rare  and  special  occasions,  but 
onght  to  be  borne  by  the  unsucoessfal  appellant. 

Pet,  L.J. — I  entirely  agree  with  the  expression 
of  opinion  of  the  Lord  Justice. 

Appeal  diamitted  with  eosU, 

Solicitors  for  the  appellants,  Wyatt  and 
Barravid. 

Solicitors  to  the  respondents,  Spencer,  Gibson, 
and  Go. 


HIGH   COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Thursday,  Jvne  23. 

(Before  !Ma.th£W  and  Cavb,  JJ.) 

MaYOU,    AUIERXEN,    AND    BVRGSSSES    OF    BURT  V. 

Lancajsrire   and   Yorkshire   Bailway    CoU' 

PAMY.  (a) 

Bailwaya — Bridges— Boadieay  over  Iridge — Lia- 
bility of  railway  company  to  repair  roadway 
over  hndge,  where  level  of  such  roadway  has  not 
been  altered — Mailways  Clauses  Consolidation 
Act  1845  (8  I"  9  Vid.  c.  20),  s.  46. 

By  two  Acts  of  Parliament  which  incorporated  ih« 
Railways  Clauses  Consolidation  Act  1845  a  rail- 
way company  was  empowered  to  make  certain 
extensions  of  their  line.  For  tite  purpose  of 
doing  so  it  became  necessary  to  ea/rry  the  exten- 
sions under  a  certain  turnpike  road  {since  dis- 
tumpiked).  The  deposited  pla/ns  described  the 
road  as  "  turnpike  road,  level  vmaUered."  The 
extension  lines,  as  they  approack  the  road,  are  in 
deep  ouiting,  and  pass  oy  means  of  a  bridge 
under  the  road  at  a  considerable  depth.  The 
road  and  soil  thereunder  are  supported  by  the 
two  ardies  of  the  bridge  under  which  tlie  lines  of 
railway  pass,  the  distance  from  the  crowns  of  the 
arches  to  the  surface  of  tlie  roadway  being  about 
seven  feel  and  four  feet  respectively.  No  alteration 
was  made  in  the  level  of  the  road,  and  no  addi- 
tional es^ense  had  been  cav.sed  in  respect  of  the 
maintenance  and  repair  of  any  additional  length 
or  width  of  roadway,  owing  to  the  construction 
of  the  lines.  Identically  tlie  same  length  and 
width  of  roadway  would  have  had  to  be  ')nain- 
tained  if  the  lines  had  never  been  constructed. 

Held,  that  sect.  46  of  the  Railways  Clauses  Con- 
solidation Act  1845  imposed  on  tJi^  railway 
company  the  liability  of  maintaining  and  keying 
in  perpetual  repair  the  roadway  over  the  bridge 
cmd  the  approaches  thereto,  aWuyugh  no  alteration 
had  been  made  in  the  level  of  the  road,  and  no 
additional  expense  in  the  maintenance  and  repair 
of  tlie  roadway  had  been  caused  by  the  extension 
lines  of  the  company. 

The  action  was  commenced   on   the   7th  April 

1886,  by  a  writ  of  summons  whereby  the  plain- 
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tiBs  claimed  2732.  18*.  3d.  for  -work  done  and 
materials  provided  by  the  plaintiffs  in  paying  and 
flagging  a  railway  bridge  in  Manchester-road, 
Bary,  and  for  interest  upon  the  same.  The  parties 
concurred  under  Order  XXXIV.,  r.  1,  in  stating 
the  questions  of  law  arising  herein  in  the  following 
case  for  the  opinion  of  the  court : — 

1.  The  plaintiffs  are  the  Urban  Sanitary 
Authority  of  the  borough  of  Bury  for  the 
purposes'of  the  Public  Health  Act  1875. 

2.  By  the  Manchester  and  Leeds  Bailway  Act, 
Ko.  2,  1845,  and  the  Manchester  and  Leeds 
Bailway  Act,  No.  3,  1847.  the  defendants  were 
authorised  to  make  the  railways  in  the  said  Acta 
mentioned.  The  said  Acts  incorporate  the  Bail- 
ways  Clauses  Consolidation  Act  1845. 

3.  Sect.  46  of  the  Bailways  Clauses  Consoli- 
dation Act  1845  (8  &  9  Yict.  c.  20)  is  as  follows : 

And  with  respect  to  the  crossing  of  roads  or  other 
interference  therewith  be  it  enacted  as  follows : 

If  the  line  of  the  railway  cross  any  turnpike  road  or 
pnblio  highway,  then  (except  where  otherwise  proTided 
by  the  special  Act)  either  such  road  shall  be  carried  orer 
the  railway,  or  the  railway  shall  be  carried  over  snch 
road,  by  means  of  a  bridge  of  the  height  and  width,  and 
with  the  ascent  or  descent,  by  this  or  the  special  Act  in 
that  behalf  provided ;  and  snoh  bridge  with  the  imme- 
diate approaches,  and  all  other  neeeasary  works  connected 
therewith,  shall  be  ezecnted,  and  at  all  times  thereafter 
maintained,  at  the  expense  of  the  company :  prorided 
always  that,  with  the  consent  of  two  or  more  jiutices  in 
petty  sessions,  as  after  mentioned,  it  shall  be  lawful  for 
the  company  to  carry  the  railway  across  any  highway 
other  than  a  public  carriage  road  on  the  lerel. 

And  sect.  50  of  the  same  Act  is  as  follows : 

Every  bridge  erected  for  carrying  any  road  over  the 
railway  shall  (except  as  otherwise  provided  by  the  special 
Act)  be  bnilt  in  conformity  with  the  following  regnlations 
(that  is  to  sav) : 

There  shall  be  a  good  and  sufficient  fence  on  each  side 
of  the  bridge  of  not  less  height  than  fonr  feet,  and  on 
each  side  of  the  immediate  approaches  of  such  bridge 
of  not  less  than  three  feet. 

The  road  over  the  bridge  shall  have  a  clear  space 
between  the  fences  thereof  of  thirty-five  feet  if  the  road 
be  a  turnpike  road,  and  twenty-five  feet  if  a  pnblio 
carriage  road,  and  twelve  feet  if  a  private  road. 

The  ascent  shall  not  be  more  than  one  foot  in  thirty 
if  the  road  be  a  tnmpike  road,  one  foot  in  twenty  if  a 
public  carriage  road,  and  one  foot  in  sixteen  feet  if  a 
private  carriage  road  not  being  a  tramroad  or  railroad ; 
or  if  the  same  be  a  tramroad  or  railroad  the  ascent 
shall  not  be  greater  than  the  prescribed  rate  of  incli- 
nation, and  if  no  rate  be  preecrihed,  the  same  shall  not 
be  greater  than  as  it  existed  at  the  passing  of  the  special 
Act. 

And  sect.  51  of  the  same  Act  is  as  follows : 
Provided  always,  that  in  all  'cases  where  the  average 
available  width  for  the  passage  of  carriages  of  any 
existing  roads  within  fifty  yards  of  the  points  of  crossing 
the  same  is  less  than  the  width  hereinbefore  prescribed 
for  bridges  over  or  under  the  railway,  the  width  of  such 
bridges  need  not  be  greater  than  such  average  available 
width  of  snch  roads,  but  so  nevertheless  that  suoh 
bridges  be  not  of  less  width  in  the  case  of  a  turnpike  road 
or  public  carriage  road  than  twenty  feet,  provided  also 
that  if  at  any  tune  after  the  construction  of  the  railway 
the  average  available  width  of  any  such  road  shall  bie 
increased  beyond  the  width  of  snoh  bridge  on  either  side 
thereof,  the  company  shall  be  bound,  at  their  own 
expense,  to  increase  the  width  of  the  said  bridge  to  such 
extent  as  they  may  be  required  by  the  trustees  or 
surveyors  of  snoh  road,  not  exceeding  the  width  of  such 
road  as  so  widened,  or  the  maximum  width  herein  or  in 
the  special  case  prescribed  for  a  bridge  in  the  like  case 
over  or  under  the  railway. 

4.  By  sect.  53  of  the  Bury  Improvement  Act 
1846  (9  &  10  Vict.  c.  ccxciii.),  all  streets  within 
the  district  of  the  said  Act  were  vested  in  com- 


missioners appointed  nnder  the  said  Act,  and  by 
sect.  96  of  the  said  Act  it  is  enacted  that  tl^ 
said  commissioners  shall  be  liable  to  indictment 
for  the  non-repair  of  any  public  highway  within 
the  limits  of  the  said  Act  in  the  same  manner  as 
the  inhabitants  were  liable  before  the  passing  of 
the  said  Act. 

5.  In  or  about  the  year  1847  the  defendants, 
acting  in  pursuance  of  the  powers  given  them  in 
that  behalf  by  the  said  Manchester  and  Leeds 
Bailway  Act,  No.  2,  1845,  and  the  3Ianchester 
and  Leeds  Bailway  Act,  Ko.  3, 1847,  made  nnder 
the  first  mentioned  Act,  an  extension  of  the  de- 
fendants' Eeywood  Branch  to  Bnry,  and  nnder 
the  secondly  mentioned  Act  an  extension  of  the 
defendants'  Liverpool  and  Bnry  Bailway.  Those 
railways  crossed  a  certain  tnmpike  road  (since 
distnmpiked)  situate  within  the  district  of  the 
said  Improvement  Act. 

The  deposited  plan  relating  to  the  said  Heywood 
Branch  Extension  described  upon  the  sections  the 
said  turnpike  road  as  "  turnpike  road  at  Bnry, 
level  unaltered,"  and  the  deposited  plan  of  the 
said  Liverpool  and  Bury  extension  described  npoa 
the  sections  the  same  turnpike  road  as  "  turnpike 
road,  level  unaltered." 

The  said  lines  of  railway  as  they  respectively 
approach  the  said  tampike  road  are  in  deepcnttiug, 
and  pass  under  the  said  turnpike  road  at  a  depth 
(measuring  from  the  rail  level  to  the  crown  of 
the  arch),  in  the  case  of  the  Heywood  Biranch 
Extension,  varying  from  18ft.  5in.  to  19ft.  5in., 
and  in  the  case  of  the  Liverpool  and  Bnry  Bail- 
way  Extension  at  a  depth  (measuring  between 
the  same  points)  varying  from  about  23ft.  to 
24ft.,  and  without,  in  constructing  either  of  the 
said  lines  of  railway,  altering  the  levels  of  the 
said  turnpike  road.  The  said  turnpike  road  and 
the  soil  tnereunder  were  and  are  still  supported 
by  two  arches  under  which  the  said  two  lines  of 
railway  pass;  the  distance  from  the  crowns  of 
the  said  arches  to  the  surface  of  the  said  turn- 
pike road  is  in  the  case  of  the  Heywood  Branch 
Extension  about  6ft.  llin.,  and  in  the  case  of  the 
Liverpool  and  Bnry  Extension  Bailway  about 
4ft.  3in. 

No  additional  burden  or  expense  has  been  cast 
upon  the  plaintiffs  or  their  predecessors  in 
respect  of  the  maintenance  and  repair  of  any 
additional  length  or  width  of  roadway  owing  to 
the  construction  of  the  two  lines  of  railway 
hereinbefore  referred  to ;  or,  in  other  words,  ha^ 
the  two  lines  of  railway  never  been  conatmcted 
the  plaintiffs  or  their  predecessors  would  still 
have  had  to  maintain  and  repair  the  identically 
same  length  and  width  of  roadway. 

6.  The  said  improvement  commissioners  have 
from  time  to  time  repaired  the  roadway  upon  the 
said  bridge,  and  the  aefendants  have  from  time  to 
time  repaid  to  the  said  improvement  commis- 
sioners the  moneys  expended  in  such  repairs. 
These  payments  were  made  by  the  defendants  in 
ignorance  of  what  they  contend  are  their  legal 
rights  in  respect  of  the  said  road. 

7.  In  the  year  1876  the  borough  of  Bury  was 
incorporated  by  Boyal  Charter,  and  thereupon, 
by  virtue  of  sect.  310  of  the  Public  Health  Act 
1875,  all  the  rights  and  liability  of  the  said 
improvement  commissioners  became  vested  in 
and  imposed  upon  the  plaintiffs  as  urban  sanitary 
authority. 

8.  The   plaintiffs    have  from,  time    to   time 
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repaired  the  roadway  npon  the  said  bridge,  and 
the  defendants  have  from  time  to  time,  up  to 
tad  inclading  the  year  1879,  repaid  to  the  plain- 
tifia  the  moneys  expended  in  such  repairs.  Such 
payments  were  made  by  the  defendants  under  the 
drcnmstaaces  stated  in  paragraph  6. 

9.  In  the  year  1880  the  roadway  upon  the  said 
bridge  was  ont  of  repair,  and  thereupon  the 
plaintiffs,  in  accordance  with  the  course  previously 
taken  by  the  plaintiffs  and  their  predecessors, 
the  said  Bury  improvement  Commissioners,  pro- 
ceeded to  repair  the  said  roadway,  and  for  that 
purpose  incurred  the  expenses  mentioned  in  the 
udorsement  on  the  writ  herein. 

10.  The  defendants  have  refused  to  repay  to 
the  plaintiffs  any  portion  of  the  said  expenses,  on 
the  ground  that,  as  the  defendants  contend,  the 
defendants  are  not  liable  for  the  maintenance  or 
re^ir  of  the  roadway  of  the  said  bridge. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are  liable,  under  the 
provisions  of  the  4/Sth  section  of  the  8  &  9  Yict. 
c  20,  to  keep  the  roadway  of  the  said  bridge  in 
irepair. 

If  the  court  shall  be  of  opinion  in  the  afiirma- 
trve,  then  judgment  shall  be  entered  for  the 
plaintiffs  for  the  snm  of  273Z.  ISs.  Sd.,  the  amount 
claimed  in  the  writ  of  summons  and  for  costs. 

If  the  court  shall  be  of  opinion  in  the  negative, 
"then  judgment  shall  be  entered  for  the  defendants 
■with  costs. 

B.  8.  Wright  for  the  plaintiffs.— The  short 
'Cpiestion  is,  whether  the  railway  company  are 
liable  to  keep  the  roadway  over  the  bridge  in 
repair,  under  sect.  46  of  the  Railways  Clansfes 
Act  184>5.  That  section  clearly  imposes  such  a 
.liability  upon  the  company.  In  Leech  v.  North 
Btaffordahire  Railway  Company  (29  L.  J.  150, 
M.  C;  8  W.  B.  216;  8.  c.  5  H.  &  N.  160)  it  was 
iheld,  in  circnmstaftces  similar  to  the  present,  that, 
when  a  turnpike  road  was  carried  over  a  railway, 
the_  railway  company  were  bound  perpetually  to 
maintain  the  roadway  over  the  bridge  and  the 
approaches  thereto. 

fienn  Collins,  Q.C.  (W.  Graham  with  him). — 
My  point  is  that,  fdthough  this  case  is  binding  on 
'OS,  the  circumstances  of  the  present  case  are 
altogether  different.  The  cases  where  the  rail- 
way company  have  been  held  liable  to  repair  the 
roadway  over  a  bridge  are  either  when  there  is 
an  alteration  of  the  level  of  the  road  by  means 
of_  an  incline  upwards,  then  a  bridge  over  the 
lailway,  then  a  decline  downwards,  or  where 
there  is  an  alteration  of  the  level  of  the  road  by 
a  decline  downwards,  and  an  incline  upwards, 
when  the  road  goes  under  the  railway.  In  these 
-cases  there  is  a  liability  to  repair;  but  when 
there  is  no  alteration  in  the  level  of  the  road, 
there  is  no  liability  in  the  railway  company  to 
repair.  Here  there  has  been  no  alteration  in  the 
level  of  the  road,  and  this  state  of  things  is  dealt 
with  in  other  sections.  The  meaning  to  be  given 
to  the  words  "carried  over"  in  sect.  46  points 
to  cases  where  there  has  been  an  alteration  in  the 
level  of  the  road. 

Mathew,  J. — ^In  this  case  it  is  quite  clear  that 
the  case  cited  by  Mr.  Wright  decides  the  question. 
Sect.  46  nf  the  'Railways  Clauses  Act  imposes  on 
the  railway  company  the  liability  of  keeping  in 
perotual  repair  the  roadway  over  the  bridge 
ana  the  approaches  thereto,  whether  the  turnpike  i 


road  is  carried  over  the  railway,  or  the  railway 
is  carried  over  the  road  by  means  of  a  bridge. 
My  judgment  will  therefore  be  for  the  plaintiffs, 
with  costs. 

Cave,  J. — I  agree. 

Judgment  for  the  plaintiffs,  with  costs. 

Solicitor  for  the  plaintiffs,  JE.  Andrew,  for  the 
Town  Clerk,  Bury. 

Solicitors  for  the  defendants,  Clarke,  Woodcock, 
and  Eyland,  for  Moorhouse,  Manchester. 


Thursday,  June  23. 
(Before  Mathew  and  Cave,  JJ.) 
BaisTOL  Steam  Navigation  Compant  Liuited  v. 
Indeiinitt  Mutual  Marine  Insurance  Cou- 
PANY.  (o) 
Marine  insurane&— Partial  loss — Owner  altering 
an  obsolete  ship  instead  of  reinstating  it — Cost 
of  alterations  Use  than  the  cost  of  reinstatement 
— Measure  of  UahUity  of  underwriters. 
A  ship,  insured  on  a  time  policy,  had,  above  her 
main  deck,  a  saioon  deck  for  passengers.   During 
the  time  covered  by  the  policy  the  saloon  deck 
was  destroyed  by  fire.    At  the  time  af  the  fire 
the  ship  was  engaged  in  carrying  cargo,  being 
obsolete  as  a   passenger  ship    and  tiseless  for 
passenger  traffic.     After   the  eapira^ton  of  the 
policy  the  shw  was  converted  into  a  cargo-carry- 
ing ship,  ana  the  saloon  deck  for  passengers  was 
not  reinstated.     The  cost  of  converting  the  ship 
was  less  than  the  cost  of  the  reinstatement  of  the 
saloon  deck  would  have  been.     The  ship,  after 
the  alteration,  was  as  valucible  for  side  or  use  as 
she  was  before  the  acndent. 
In  an  action  by  the  shipoumers  against  the  under- 
writers,  to  recover  the  cost  of  reinstaiem,ent  of  the 
saloon  deck : 
Held,  on  the  authority  of  Pitman  v.  Universal 
Marine  Insurance  Company  (46  L.  T.  Bep.  N.  B. 
863;  9  Q.  B.  Die.  192;  51  X.  J.  661,  Q.  B.),  that, 
as  the  shipowners  were  not  entitled  to  recover 
more  than  they  had  lost,  they  were  not  entitled  to 
recover  the    cost  of  reinstatement,  but  only  the 
actual  cost  of  convening  the  ship. 
Special  case  stated  by  an  official  referee,  under 
Order  XXXVI.,  r.  52,  in  pursuance  of  an  order  of 
Master  Johnson,  as  follows : — 

This  was  an  action  on  a  time  policy  of  insur- 
ance for  21,0001.  on  the  iron  steamship  Clifton 
valued  at  that  snm,  upon  which  the  defendants 
were  the  underwriters  for  the  sum  of  1700i.  The 
Clifton  had  been  built  about  eighteen  years  before 
the  accident  presently  mentioned,  as  a  passenger 
steamer,  with  a  provision,  but  a  very  incon- 
venient provision,  for  carrying  cargo.  Above  her 
main  deck  a  saloon  deck  was  erected,  which 
afforded  accommodation  for  sixty  first-class 
passengers,  besides  the  captain  and  officers,  ex- 
tending from  the  engine-room  forward  nearly  up 
to  the  bows,  and  beyond  this  was  the  only  hatch 
for  loading  and  unloading  cargo,  so  that  the 
greater  portion  of  the  cargo  had  to  be  carried  for 
loading  and  unloading  under  the  saloon  deck. 
She  had  held  a  passenger  certificate  for  sizt^ 
persons  up  to  the  end  of  May  1882,  when  it 
expired,  but  it  had  not  been  renewed,  and  since 
its  expiration  she  had  been  employed  in  carrying 
cargo,  and  having  gone  to  Bombay  with  a  cargo 
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which  was  there  discharged,  a  charter-party  was 
entered  into  for  the  conveyance  by  her  of  a  cargo  of 
grain  to  Havre.  While  thiswas  being  loaded,  on  the 
^th  April  1883,  within  the  time  covered  by  the 

Solicy,  a  fire  broke  ont  in  the  saloon  deck  which 
estroyed  the  whole  of  that  portion  of  the  vessel, 
but  did  only  very  slight  damage  to  the  lower  part 
of  the  vessel.  Some  injury  was  also  done  to  her 
and  to  the  portion  of  the  cargo  which  had  been 
put  on  boara  by  the  influx  of  water  to  extinguish 
the  fire  and  prevent  its  spreading,  but  as  to  the 
injury  to  the  lower  part  and  this  latter  injnry 
no  question  arises.  Temporary  repairs  were 
effected  at  Bombay.  She  brought  her  cargo  of 
grain  to  Havre,  where  an  adjustment  was  made 
of  the  general  average,  to  which  the  cargo  owners 
were  contributories,  and  she  was  brought  to 
England  for  the  purpose  of  final  repairs.  After 
deliberation  and  obtaining  estimates  as  to  the 
cost  of  converting  her  simply  into  a  cargo-carry- 
ing vessel,  the  plaintiffs  determined  npon  that 
course,  and  the  greater  portion  of  the  space 
formerly  occupied  by  the  saloon  deck  was  con- 
verted mto  a  receptacle  for  cargo  with  two  new 
main  hatches  through  the  main  decks  under  it 
with  appliances  for  loading  and  unloading  cargo, 
and  in  tne  rest  of  the  space  they  erected  accommo- 
dation for  the  captain  and  officers.  The  cost  of 
doing  all  this,  I  find,  was  less  than  the  cost  which 
would  have  been  incurred  in  restoring  or  rein- 
stating the  saloon  deck  (as  to  which  they  also 
obtained  estimates),  after  making  the  usual 
deduction  of  one-third  new  for  old.  I  find  that 
the  ship  was  of  a  type  quite  obsolete,  and  unsuited 
for  the  passenger  traffic,  that  the  saloon  deck 
was  at  the  time  of  the  fire  valueless  for  such 
traffic,  and  that  no  prudent  owner,  uninsured, 
would  have  attempted  to  restore  or  reinstate  it, 
and  that  the  course  adopted  by  the  plaintiffs  in 
what  they  did  was  the  best  which  could  be 
pursued.  I  find  that  the  vessel,  thus  altered,  was 
quite  as  valuable  and  as  useful  for  sale  or  use 
by  the  plaintiffs  as  she  was  before  the  fire,  and 
that  the  sum  expended  in  this  alteration  will 
afford  them  a  full  pecuniary  indemnity  and  com- 
pensation for  the  loss  and  injury  occasioned  to 
them  by  the  fire  as  far  as  this  portion  of  their 
claim  is  concerned,  and  that  the  sum  which  it 
would  have  cost  to  restore  or  reinstate  the  saloon 
on  deck,  after  deducting  one-third  as  aforesaid, 
would  exceed  its  value  at  the  time  of  the  fire, 
which  value  was  certainly  not  greater  at  the  time 
of  the  fire  than  the  said  sum  so  expended  in  the 
alteration. 

The  counsel  for  the  plaintiffs  contended  before 
me'  that  they  were  entitled  to  recover  against 
the  underwriters  the  full  costs  of  restoring  or 
reinstating  this  portion  of  the  ship  in  its  original 
condition  less  the  usual  reduction  of  one-third. 
The  question  for  the  decision  of  the  court  is, 
whether  the  plaintiffs  are  entitled  to  recover 
against  the  detendants  a  proportion,  according  to 
their  subscription,  less  one-third  new  for  old,  of 
the  entire  cost  of  restoring  or  reinstating  the 
said  saloon  deck,  or  whether  the  claim  o?  the 
plaintiffs  against  the  defendants  will  not  be 
satisfied  by  awarding  against  them  their  pro- 
portion according  to  their  subscription  of  the 
costs  expended  in  converting  this  part  of  the 
vessel  as  above  mentioned. 

G.  M.  DowBEswELL,  Official  Beferee. 
Dated  this  16th  day  of  March  1887. 


Cohen,  Q.G.,  BuehniU,  Q.C.,  and  Maarae,  for  th» 

SlaintifEs. — The  case  of  Fiimaa  v.  Univer$al 
tarine  Inniranee  Company  (46  L.  T.  Bep.  N.  8. 
863;  9  Q.  B.  Div.  192;  61  L.  J.  561,  Q.  B.; 
30  W.  B.  906)  is  different  from  the  present,  as  in 
that  case  the  ship  was  sold  during  the  con- 
tinuance of  the  risk,  and  Jesse],  M.B.  expressly 
confines  his  judgment  to  cases  where  the  ship  is 
sold  during  the  risk.  Here  the  repairs  were 
made  after  the  expiration  of  the  risk. 

/.  6.  Bamea  and  J.  Fox  for  the  defendants.— 
The  question  is,  what  did  the  plaintiffs  lose  P  The 
principle  of  rettitutio  in  integrum  cannot  ba 
applied  when  it  is  wholly  unreasonable  that  it 
should  be  applied.  Pitman  v.  Univergal  Marine 
Insurance  Company  {ubi  sup.)  governs  this  case. 
Cotton,  L.J.,  at  p.  218,  9  Q.  B.  Div.,  says  that  the 
authorities  do  not  support  the  contention  that 
the  estimated  cost  of  repairs  is  necessarily  the 
measure  of  the  sum  to  be  recovered  by  the 
insured. 

Mathew,  J. — ^In  this  case  the  plaintiffs  cannofe 
recover  from  the  underwriters  more  than  they 
have  lost.  It  has  been  said  by  Mr.  Cohen  that 
the  cost  of  repairing  is  the  true  measure  of 
damages.  If  the  ship  were  a  new  ship,  it  might 
be  so,  but,  in  dealing  with  an  old  ship,  it  is 
admitted  that  it  is  not  so,  as  there  has  to  be  a 
deduction  of  one-third  new  for  old.  Mr.  Cohen 
has  attempted  to  distinguish  the  present  case 
from  the  case  of  Pitman  v.  Universal  Marine 
Inturanee  Company  on  the  ground  that  what 
was  done  here  was  done  after  the  expiration 
of  the  policy.  The  contract  is  simplv  a  contract 
to  indemnify.  Take  the  case  of  a  ship  with  old 
and  obsolete  mexihinery:  the  cost  of  repairing 
the  obsolete  machinery  might  be  mach  greater 
than  the  cost  of  supplying  new  and  improved 
machinery;  in  8U3h  a  case  the  measure  of  damages 
would  be  the  costs  of  the  new  machinery,  and 
not  the  cost  of  replacing  the  old  and  obsolete - 
machinery.  The  present  case  is  similar.  The 
measure  of  the  loss  is  the  same  in  both  cases,  and 
the  indemnity  ought  to  be  the  same  also.  On 
the  authority  of  Pitman  v.  Univerial  Marine 
Insurance  Company  our  judgment  ought  to  be 
for  the  defendants,  and  with  costs. 

Cavb,  J. — I  entirely  agree  with  what  my  brother 
Mathew  has  said,  and  I  nave  nothing  to  add. 

Judgment  for  the  defendants,  vnth  coals. 

Solicitors  for  the  plaintiffs.  Lawless  and  Go. 

Solicitors  for  the.  defendants,  Walions,  BtM, . 
and  Johnson. 


Thursday,  June  23. 
(Before  Mathew  and  Cave,  JJ.) 

HOITNSEU.   ADD   OTHXBS    (petS.)  V.   SUTTIIX    AITS 

0TH3RS  (resps.).  (a) 
Municipal  election — Election  of  aldennein — Oirf-- 
going  alderman  elected  mayor — Bight  of  otUgoing 
alderman,  being  mayor-elect,  to  vote,  after  svJo— 
scribing  the  declaration,  and  taking  the  chair 
as  mayor  —  Municipal  Corporations  Act  1882 
(45  ^46  Vict.  c.  50),  s.  60,  sub-sects.  3  and  6. 

At  an  election  of  aldermen,  held  under  the  Municipal 
Corporations  Act  1882,  an  outgoing  alderman, 
who  had  previously,  and  at  the  same  meeting,. 

(a)  Beported  Iijr  HlBBT  LuSH,  Baq^  fiiMir  rt  lam. 
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ieen  elected  tnayor,  and  had  made  and  suhacribed 
Ae  required  deelaraiion,  and  had  taken  the  chair 
at  (ttcA  meeting,  voted  in  the  election  of  alder- 
men.   Such  vote  was  given  before  the  counting  of 
the  votes,  and  not  as  a  easting  vote.    Excluding 
such  vote,  the  number  of  votes  for  all  the  candi- 
dates kos  equal. 
'MM,  ihai  the  election  was  invalid,  on  the  gronnd 
&at  the  vole  given  by  the  chairman  ieas  void, 
a*  being  against  the  provisions  of  sub-sect.  3  of 
led.  60  of  the  Act,  tohtch  provides  ihat  an  out- 
going alderman,  although  mayor-eleet,  shali  not 
tote. 
-fipicuL  CASE,  stated  tor  the  opinion  of  the  conrt, 
hj  Samnel  Henry  Daj,  barrister-at-law,  pnrsnant 
to  the  order  of   the  Hon.  Mr.  Jostice  Manisty, 
dated   the  4th   March  1877,    and    made    under 
sect.  93,  sub-sect.  7,  of  the  Municipal  Corporations 
Act  1882. 

1.  On  the  9th  Not.  1886  the  onarterly 
meeting  of  the  council  of  the  borongh  of  Bridport 
was  held  for  the  ordinary  election  of  mayor  and 
^dermen  for  the  said  borough. 

2.  The  election  of  mayor  was  the  first  business 
transacted  at  the  said  meeting.  Charles  Edmunds 
ma  elected  mayor,  and  thereupon  made  and  sub- 
scribed a  declaration,  as  in  tne  8th  schedule  to 
the  Municipal  Corporations  Act  1882. 

3.  Immediately  after  the  said  election,  and  the 
making  and  subscribing  the  said  declaration,  the 
eooncil  proceeded  to  the  election  of  aldermen. 

4.  TheoQt^oingaldermen  at  snch  last-mentioned 
-election,  subject  to  the  question  as  to  whether 
the  aaid  Charles  Edmonds,  by  his  election  to  the 
office  of  mayor,  and  by  his  making  and  sub- 
scribing the  said  declaration,  had  ceased  to  be  an 
ontgoing  alderman  within  the  meaning  of  sect.  60, 
sub-sect.  3,  of  the  said  Act,  were  John  Pickard 
fiottill,  James  Beach,  and  the  said  Charles 
Edmunds. 

5.  The  said  Charles  Edmunds  presided  as  chair- 
man at  the  said  election  of  aldermen. 

&  TherespondentSitheaaidJohnPickardSuttill, 
.James  Beacn,  and  William  Einight,  and  Messrs. 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddlecombe,  were  duly  proposed 
as  candidates. 

7.  The  said  election  was  held  by  the  aldermen 
-and  conncillors  entitled  to  vote  to  the  number  of 

twenty  signing  and  personally  delivering  at  the 
said  meeting  to  the  chairman  voting  papers  con- 
taining the  surnames  and  other  names  and  places 
ef  abode  and  description  of  the  persons  for  whom 
they  respectively  voted,  and  by  the  chairman 
signing  and  placing  amongst  the  said  voting 
jiapers  a  voting  paper  contaming  thn  same  par- 
ticulars with  reference  to  the  persons  for  whom 
ie  purported  to  vote. 

8.  Tne  chairman,  upon  all  the  voting  papers 
heiog  deUvered  to  him  as  mentioned  in  toe  last 
paragraph,  and  U3x>n  his  own  voting  paper  being 
added  to  the  voting  papers  to  be  counted,  openly 
'produced  and  read  all  the  said  voting  papers, 
when  it  was  found  that  eleven  votes  purported  to 
have  been  ^ven  for  each  of  the  respondents,  the 
-said  _  John  Pickard  Suttill,  James  Beach,  and 
"V^illiam  Knight,  and  ten  votes  each  for  the  said 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddlecombe. 

9.  Thereupon,  without  doing  any  further  act, 
-and  without  professing  to  give  any  further  or 
•casting  vote,  the  chairman  declared  the  respon- 


dents, the  said  John  Pickard  Suttill,  James  Beach, 
and  William  Knight,  duly  elected. 

10.  One  of  the  voting  papers  counted  by  the 
chairman  as  being  a  gocnl  vote  for  each  of  the 
respondents,  the  said  John  Pickard  Suttill,  James 
Beach,  and  William  Knight,  and  necessary  to 
make  up  the  eleven  votes  purporting  to  have  been 
given  for  each  of  the  said  respondents,  was  the 
voting  paper  signed  by  the  cnairman  as  men- 
tioned m  the  7tn  paragraph  hereof,  and  contain- 
ing the  surnames  and  other  names  and  places  of 
abode  and  descriptions  of  the  respondents,  the 
said  John  Pickard  SnttiU,  James  Beach,  and 
William  Knight. 

11.  If  the  chairman's  voting  paper  was  not  the 
voting  paper  of  a  person  entitled  to  vote  at  the 
said  election,  or  was  not  a  paper  which  ought  to 
have  been  received  and  counted,  or  was  a  papter 
which  had  not  been  duly  delivered  to  the  chair- 
man, then  the  lawful  votes  for  the  various  candi- 
dates would  have  been  ten  each  for  the  respon- 
dents, the  said  John  Pickard  Suttill,  James  Beach, 
and  William  Knight,  and  ten  each  for  the  said 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddlecombe,  in  which  case  the 
chairman  would  have  had  the  casting  vote  under 
sect.  60,  sub-sect.  6,  of  the  said  Act. 

The  question  for  the  opinion  of  the  conrt  is, 
whether,  in  the  circumstances  set  out,  the  respon- 
dents, the  said  John  Pickard  Suttill,  James  Beach, 
and  William  Knight,  were  duly  elected  by  a 
myority  of  lawful  votes. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, the  election  of  the  said  John  Pickard  Suttill, 
James  Beach,  and  William  Knight,  to  the  office 
of  aldermen  is  to  stand. 

If  the  court  shall  be  of  opinion  in  the  nc^tive, 
the  election  of  the  said  John  Pickard  Suttill, 
James  Beach,  and  William  Knight,  is  to  be  declared 
null  and  void. 

Oharles,  Q.C.  {Maitinson  with  him)    for  the 

Setitioners. — Bule  9  of  the  2nd  schedule  of  the 
[unicipal  Corporations  Act  1882  provides  that 
the  mayor,  if  present,  shall  be  the  chairman  at 
these  elections.  Beg.  v.  Stanley  (11  Ad.  &  E. 
882 ;  9  L.  J.  248,  Q.  B. ;  3  P.  &  D.  661)  really 
decides  this  case.  That  case  was  decided  upon 
the  old  Act,  but  the  Municipal  Corporations  Act 
1882  reproduces  the  old  law  with  this  addition, 
that  instead  of  saying  that  an  ontgoing  alderman 
shall  not  vote,  it  says  an  outgoing  alderman, 
"  if  mayor-elect,"  shall  not  vote.  Here  Edmunds 
was  mayor,  and  therefore  disqualified.  Here  is 
an  unlawfid  vote,  strike  it  off,  then  there  is 
equality,  and  no  person  can  tell  how  the  chairman 
would  have  given  his  casting  vote.  Therefore 
this  election  cannot  stand. 

Sir  G.  Russell,  Q.C.  (Coward  with  him)  for  the 
respondents. — ^There  is  a  difference  between  the 
former  Act  and  the  present  Act.  The  first  Act 
referred  to  is  5  &  6  Will.  4,  c.  76,  sect.  25  of  which 
provides  that  an  outgoing  alderman  shall  not  be 
entitled  to  vote  in  the  election  of  a  new  alderman, 
and  sect.  69  provides  that  the  mayor  shall  have  a 
second  or  casting  vote,  and  sect.  14  of  7  Will. 
4  &  1  Vict.  c.  78,  merely  carries  this  further,  by 
providing  that  the  mayor  or  chairman  shall  have 
a  casting  vote,  whether  or  not  he  was  entitled  to 
vote  in  the  first  instance.  Then  comes  the  present 
statute,  in  which  considerable  distinction  is  to  be 
found.  Sub-sect.  3  of  sect.  60  nrovid^  that;  an 
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outgoing  alderman,  "although  mayor-elect,"  shall 
not  vote.  Here  Edmunds  was  mayor,  and  not 
mayor-elect.  Beg.  v.  Stanley  (uM  «fp.)  was  de- 
cided upon  a  statute,  the  words  of  which  were 
different  from  the  present.  Here  the  words  are 
"mayor-elect,."  "Mayor-elect"  is  the  mayor 
selected  or  chosen,  but  not  entitled  to  take 
his  seat  until  he  has  done  something  more. 
Sub-sect.  3  of  sect.  15  of  the  present  Act  provides 
that  the  mayor  shall  continue  in  ofiBce  till  his 
successor  has  accepted  office  and  made  the 
required  declaration,  and  by  sect.  35  a  person 
elected  shall  not  act  till  he  has  made  the 
required  declaration.  Beg.  v.  Stanley  was 
difierent  from  the  present  case ;  it  decided  that 
there  should  be  a  restriction  against  an  outgoing 
alderman  voting.  Here  the  character  of  out- 
going alderman  nad  ceased.  Edmunds  was  not 
mayor-elect,  but  had  become  mayor;  there  was 
thus  no  disqualification  against  his  vote,  and  no 
straining  of  the  law  in  allowing  the  vote  given 
by  him  as  mayor.  If  he  had  not  given  this  vote, 
the  numbers  would  have  been  equu,  and  he  would 
then  have  given  his  casting  vote  in  the  same  way 
as  he  did  before. 

Charlee,  Q.C.  in  reply. — Edmunds  was  still 
disqualified  as  outgoing  alderman,  even  though 
elected  mayor. 

Mathew,  J. — ^I  am  of  opinion  that  this  election 
was  invalid,  and  I  come  to  this  conclusion  on  the 
words  of  the  Act  of  Parliament  itself.  Sect.  60 
of  the  Act  provides  for  the  election  of  aldermen, 
and  sub-sect.  3  says  that  an  "outgoing  alder- 
man, though  mayor-elect,  shall  not  vote."  The 
"mayor-elect"  is  the  person  who  was  elected 
as  mayor  on  that  9th  of  November,  and  then 
sub-sect.  4  lays  down  the  mode  of  voting,  viz.,  by 
signing  and  personally  delivering  at  the  meeting 
to  the  chairman  a  voting  paper  containing  the 
names,  &c.,  of  the  persons  for  whom  the  voter 
Totee.  These  provisions  of  the  Act  must  be 
strictly  followed.  Here  the  Act  has  not  been 
complied  with,  and  the  election  is  invalid.  It 
has  Deen  said  that  this  was  in  reality  a  casting 
vote,  but  the  case  does  not  find  how  the  casting 
TOte  would  have  been  given. 

Ca.ve,  J. — I  am  of  the  same  opinion,  and  I  do 
not  know  that  there  is  anything  to  add.  It  is 
nnfortunat«  that  the  person  should  have  done 
what  he  has  done  here,  but,  if  a  person  goes 
against  the  plain  words  of  an  Act  of  Parliament, 
he  must  take  the  consequences. 

Election   declared   void.     Judgment  for  the 
petitionere,  toith  costs. 

Sir  G.  Buasell,  Q.C.  asked  for  leave  to  appeal. 

Mathew,  J. — Is  there  power  to  give  leave  to 
appeal? 

Sir  C  Buasell. — Yes,  on  the  authority  of  Line 
T.  Warren  (53  L.  T.  Bep.  N.  S.  446;  14  Q.  B.  Div. 


548;  54L.J.  291,  Q.B.). 


Leave  to  appeal. 


Solicitors  for  the   petitioners,  Nieholaon  and 
Graham. 
Solicitors  for  the  respondents,  Meredith  and  Co. 


Feh.  21,  22,  and  April  6. 
(Before  Denmah  and  Mathew,  JJ.) 

Be  A  Pabliascehtaht  Election  roa  thb  South- 
eastern  Division  of  Essex  ;   Ex  parte  Thk 
Eetubnino  Officer,  (a) 
Parliamentary  election — Betuming  officer's  charget 
—  The    Pwrlia/meniary    Elections    (Betumvng 
Offlcert)  Act  1875  (38  #■  39  Vict.  e.  84),  »«.  2,  4, 
and  5,  and    tohedtde  —  The  Ballot  Act   1872 
(35  ^  36  Viet.  e.  33). 
Serviees   or  expenses,    if  vnthin   the   maximum 
a/movmis  allmoed,  and  of  one  of  the  hind*  man- 
turned  in  the  first  schedule  to  the  PaHiamentcuy 
Elections  (Betuming  Ofjieers)  Act  1875,  rea»on- 
ahly  rendered  or  incurredhy  the  returning  officer- 
in  a  parliamentary  election,  and  didy  vouched, 
are  poAfohle  by  the  candidates,  although  they  matf- 
not  come  vnthva  the  exact  verbal  description  given 
in  the  said  schedule,  or  may  be  dossed  or  charged' 
for  under  a  wrong  heading. 
If  a  claim,  detailed  partieutars  of  which  have  been 
sent  in  to  the  under  sheriff,  has  been  duly  paid  by- 
him  for,  and  as  the  agent  of  the  returning  officer, 
the  mere  fact  that  ru>  detailed  account  of  the  par- 
ticulars in  roriting  of  stteh  claim  had  been  seat  in 
to  the  returning  officer  hirrtself  by  the  under  sheriff 
vnthin  fourteen  days  of  the  return,  does  not  ipso- 
facto  cause  the  returning  officer  to  lose  the  nght 
of  ehargirtg  the  candidates  in  respect  of  such 
claim,  within  the  meaning  of  sects.  4  and  5  of  the 
Parliamentary  Elections  {Betuming  Officers)  Act 
1875. 
This  was  a  motion  that  the   taxation   of   the- 
charges  of  the  returning  officer  in  the  last  parlia- 
mentary election  for  the  South-Eastem  Division 
of  the  county  of  Essex,  be    reviewed  by    the 
master. 

The  total  chorees  sent  in  by  the  retumii^ 
officer  to  the  candidates  amounted  to  5472.  6*.  Sal,. 
but  on  taxation  by  his  Honour  Judge  Abdy  in  the 
Essex  County  Court,  holden  at  Rochford  and 
Southend,  240!.  148.  2d.  of  this  amount  was 
disallowed,  and  the  certificate  of  the  learned 
County  Court  judge  to  this  effect  was  con- 
firmed, on  review  of  his  taxation  by  master- 
Johnson. 

The  returning  officer  now  applied  to  the  court 
for  an  order  to  review  the  certificate  of  master 
Johnson,  and  to  allow  the  appeal  of  the  returning 
officer  from  the  taxation  of  the  learned  County 
Court  judge,  and  from  the  certificate  made  thereon. 
By  sect.  2  of  the  Parliamentary  Elections 
(Returning  Officers)  Act  1875  (38  &  39  Vict, 
c.  84)  it  is  enacted  that 

The  retamine  offioer  at  ui  election  shall  be  entitled 
to  hi8  reasonable  charges,  not  exceeding  the  snms  men- 
tioned in  the  first  scnednle  to  this  Act,  in  respect  of 
services  and  expenses  of  the  several  kinds  mentioned  in 
the  said  sohedue,  which  have  been  properly  rendered  or 
inoured  t>7  him  for  the  pnipose  of  the  election. 

A  retnrmng  offioer  shall  not  be  entitled  to  payment 
for  any  other  services  or  expenses,  or  at  any  greater 
rates  than  in  the  said  schedule  mentioned,  any  law  oc 
usage  to  the  oonttaiy  notwithstanding. 

By  sect.  4 : 

Within  twenty-one  days  after  the  day  on  which  the 
retnm  is  made  of  the  persons  elected  at  the  election, 
the  returning  officer  sball  transmit  to  every  oandidate- 
or  other  person  from  whom  he  claims  payment,  either 
out  of  any  deposit  or  otherwise,  of  any  ohaiges  in 
respect  of  the  election,  or  to  the  agent  for  election 

<a)  itepoited  by  f.  A.  OmmtHsm,  Ksq-i  JtanuMr«l-Uiw. 
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ezpenaea  of  any  aneh  candidate,  a  detailed  aooonnt 
abowinir  the  amosnts  of  all  the  ohoigea  claimed  by  the 
letuming  officer  in  respect  of  the  election,  and  the  share 
thereof  which  he  claima  from  tiie  person  to  whom  the 
aooonnt  is  transmitted.  He  shall  annex  to  the  aooonnt 
a  notioe  of  the  place  where  the  Tonchers  relating  to  the 
aoooont  may  be  seen,  and  he  shall  at  all  reaaonable  times 
•ad  withoat  charge  allow  the  person  from  whom  pay- 
ment is  claimed,  or  any  agent  of  snoh  person,  to  inspect 
and  take  copies  of  the  voaohers. 

By  sect.  5 : 

ErieiT  person  baring  any  claim  against  a  returning 
ofioer  for  work,  labonr,  materials,  serrioes,  or  expenses, 
in  respect  of  any  contract  made  with  bun  by  or  on 
behalf  of  the  retnming  officer  for  the  purposes  of  an 
election,  except  for  i>iiDlication  of  aooonnts  of  election 
ezpensea,  shall,  within  fonrteen  days  after  the  day  on 
ll^ah  the  retom  is  made  of  the  person  or  persons 
elected  at  the  dection,  transmit  to  the  returning  officer 
the  detaUed  particnlara  of  snoh  claim  in  writing,  and 
tiie  retnmin^  officer  shall  not  be  liable  in  respect  of 
anything  which  is  not  dnly  stated  in  such  partiomars. 

It  appeared  tbat,  in  the  conduct  of  the  election, 
the  under  sheriff  had  done  a  Rreat  part  of  the 
'work  and  rendered  services,  ana  had  acted  gene- 
T^y  as  deputy  for  and  on  behalf  of  the  sheriff 
(the  returning  officer),  but  he  had  not  been 
appointed  deputy  in  writing. 

The  retumiog  officer  now  appealed  against  the 
amounts  allowed  by  the  County  Court  judge  (in 
ao  far  as  they  fell  short  of  the  respective  amounts 
charged)  in  the  taxation  of  {inter  alia)  the  follow- 
ing items : 

Item  1.  For  preparing  and  publishing  the 
notice  of  election,  amount  charged  21.  2s.  The 
learned  County  Court  judge  had  allowed  only  17». 
of  this  charge,  on  the  ground  that  vouchers  had 
not  been  produced  in  respect  of  the  balance. 

Item  2.  For  preparing  and  supplying  the  nomi- 
nation papers,  amount  charged  11.  Is.  On  the 
same  ground  2i.  only  of  this  charge  was  allowed. 

Item  5.  For  storage  of  ballot  boxes  used  at 
the  previous  election,  amount  charged  12.  10s. 
This  item  was  disallowed  on  the  ground  that  it 
WBB  not  a  claim  authorised  in  the  schedule  to  the 
Act  of  1875. 

Item  12.  For  the  preparation  and  publication  of 
notices  (other  than  tne  notice  of  election),  amount 
charged  261.  This  item  was  disallowed  on  the 
gronnd  that  there  had  been  no  transmission  to 
the  returning  officer  by  the  under  sheriff,  as  the 
person  claimmg  for  work,  labour,  Sec.,  apaiust  the 
retaming  officer,  of  the  detailed  particulars  in 
-writing  of  this  claim  within  fourteen  days,  in 
compliance  with  the  terms  of  sect.  5  of  the  Act. 

Item  13.  For  professional  and  other  assistance 
in  and  abont  the  conduct  of  the  election,  amount 
chaived  46!.  This  charge  was  also  disallowed, 
the  leamed  County  Court  judge  holding  that  it 
fell  within  the  same  class  of  claims  as  item  12, 
and  tint  it  was  also  governed  by  sect.  5  of  the 
Act. 

Item  68.  For  time  and  expenses  in  bringing 
twenty-four  ballot  boxes,  stamping  instruments, 
and  papers,  from  Southend  to  Chelmsford  after 
the  eleiction,  amount  charged  42.  4«.  This  item 
was  disallowed  as  not  comint;  within  the  schedule 
to  the  Act. 

Item  76  (classed  under  the  head  of  "For  all 
other  Expenses  ").  Shaw  and  Sons'  bill  for  forms 
and  printing,  amount  charged  252.  1«.  Of  this 
charce  only  22.  16s.  lid.  was  allowed,  on  the 
ground  that  otherwise  181.,  which  was  the  roaxi- 
mnm  which  could  be  allowed  under  the  head 


"for  all  other  expenses,"  would  have  been 
exceeded. 

The  above  taxation  was  confirmed  on  review 
by  master  Johnson,  who,  in  dismissing  the  appeal, 
had  not  stated  the  grounds  of  his  decision. 

Channell,  Q.C.  and  W.  Wightman  Wood  appeared 
for  the  appellant  (the  returning  officer). 

Yarn's  Lea  for  the  unsuccessful  candidate, 
and  Edioard  PoUo6k  for  the  sitting  member, 
supported  the  ruling  of  the  leamed  County  Court 
judge. 

ChanneU,  Q.C.  repUed.  f,^^  ^^^  ^^ 

The  judgment  of  the  Court  (Denman  and 
Mathew,  JJ.)  was  delivered  by 

Derman,  J. — This  is  an  appeal,  under  49  &  50 
Vict.  c.  57,  B.  1,  from  the  master's  review  of  the 
taxation  1^  the  County  Court  judge  of  Essex  of 
the  sheriff's  charges,  as  returning  officer,  in 
respect  of  a  parliamentary  election  for  the  South- 
Eastern  Division  of  Essex.  The  sheriff  objects 
to  the  disallowance  of  certain  charges.  The  two 
candidates  insist  upon  the  correctness  of  the 
master's  decision,  which  confirmed  the  taxation 
of  the  County  Coart  judge  in  all  respects,  but 
did  not  go  into  any  detaib  or  give  any  reasons. 
The  County  Court  judge  delivered  a  judgment  in 
which  he  gave  his  reasons  for  the  various  dis- 
allowances  complained  of.  It  is  not  necessary  to 
enter  into  these  in  detail.  The  principal  ground 
of  his  decision  appears  to  have  been  tnat  several 
of  the  items  charged  in  the  returning  officer's 
account  sent  iu  to  the  candidates  were  charges  for 
services  rendered  by  the  under  sheriff  for  the 
sheriff,  the  returning  officer,  and  not  vouched  in 
detail  or  dissected  in  the  account  sent  in,  so  as  to 
enable  the  candidates  or  their  election  agents,  by 
inspection  of  the  account,  and  subsequently  of 
the  vouchers,  to  see  whether  the  charges  were 
reasonable  or  otherwise.  The  total  amount 
charged  to  the  candidates — viz.,  5472.  6g.  8d. — was 
within  the  limit  allowed  by  the  statute,  but  from 
this  amount  the  sum  of  2402.  14s.  2d.  was  dis- 
allowed  by  the  County  Conrt  judge,  part,  as  was 
admitted,  rightly,  part  as  was  contended,  impro- 
perly. Before  dealing  with  the  particular  items 
in  dispute,  it  will  be  desirable  to  refer  to  the 
enactments  bearing  on  the  case.  The  duties  of 
the  returning  officer  are  now  prescribed  in 
various  clauses  of  the  Ballot  Act  (35  &  36  Yict. 
c.  33).  Amongst  other  things,  he  is  (by  sect.  8;  to 
provide  nomination  papers,  polling  stations  (with 
the  right,  by  sect.  6,  or  user  of  school-rooms,  &c., 
mskking  good  any  damage  or  expense  on  account 
of  their  being  so  used),  ballot  boxes,  ballot 
papers,  Ac.,  and  to  pay  such  officers  and  do  such 
other  things  as  may  be  necessary  for  effectually 
conducting  the  election.  By  the  same  section  it 
was  provided  that  all  expenses  properly  incurred 
in  carrying  into  effect  the  provisions  of  that  Act 
should  be  payable  in  the  same  manner  as  expenses 
incurred  in  the  erection  of  polling  booths  were 
by  law  payable  (that  is  to  say,  ultimately  by  the  • 
candidates  in  equal  proportions),  and  a  power  is 
given  to  the  sheriff  to  appoint  in  writing  a  deputy 
(which  was  not  done  in  this  case) ;  and  it  is  pro- 
vided that  every  such  deputy,  and  also  any  such 
under  sheriff,  shall,  so  far  as  he  acts  as  returning 
officer,  be  deemed  to  be  included  in  the  term 
"returning  officer."  In  the  present  case  there 
was  no  appointment  of  the  under  sheriff  in  prit- 
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ing  so  as  to  make  him  a  deputy  sheriff,  bat  lie  did 
a  great  part  of  the  work  for  which  the  sheriff 
charges  the  candidates  in  the  account.    In  the 
mlea  contained  in  the  schedule  to  the  Ballot  Act 
the  duties  of  the  returning  ofiScer  are  prescribed 
in  considerable  detail.     He  is  by  rule  (1)  to  give 
notice  of  the  time  and  place  of  proceeding  to 
the  election.    He  is  also  to  give  notice  of  the  poll 
by  rule  (9).    By  role  (11)  he  is  to  placard  the 
building  in  which  the  election  takes  place  with 
the  names  of  those  nominated.    By  rule  (15)  he 
is  to  provide  polling  stations,  and  by  rule  (16)  to 
furnish  them  with  a  certain  number  of  compart- 
ments, and  by  rule  (19)  to  give  public  notice  of 
the    situation   of    the    polling  stations  and    the 
description  of  the  voters  who  are  to  vote  at  each, 
and  of   the  mode  in  which  they    are    to  vote. 
The  above   enumeration    ia    sufficient   to    illas- 
trate  the  nature  of  those  duties  of    the  return- 
ing   officer,    which    necessarily    involve    some 
expenditure    on    his    part    beyond    the    merely 
personal  duties  which  he  is  called  upon  to  per- 
lorm  by  himself  or  others.    By  rule  (46)  it  is  pro- 
vided that  when  he  is  required  by  the  Act  to  give 
any  public  notice,  he  may  do  so  by  advertisement, 
or  placards,  or  hand  bills,  or  such  other  means  as 
he  thinks  best  calculated  to  afford  information  to 
the   electors.    These    being   the    duties  of  the 
returning  officer  since  1872,  the  Legislature  in 
1875  passed  the  Act  upon  which  the  (questions 
discussed  before  us  mainly  depend.    It  is  the  38 
&  39  Yict.  c.  84,  and  is  called  in  the  preamble 
"An  Act  to  regulate  the  expenses  and  control 
the  charges  of  B«tuming  Officers  at  Parliamentary 
Elections."  By  sect.  2  it  provides,  that  the  return- 
ing officer  "  shall  be  entitled  to  his  reasonable 
charges,  not  exceeding  the  sums  mentioned  in  the 
first  schedule  to  the  Act,  in  respect  of  services  and 
expenses  of  the  several  kinds  mentioned  in  the 
sttid  schedule,  which  have  been  properly  rendered 
or  incurred    by  him    for  the   purposes  of  the 
election."    This  section  does  not  limit  the  right 
of  the  returning  officer  to  be  paid,  to  such  charges 
only  as  have  been  vouched  under  sects.  5  or  4 
afterwards    referred    to.     The    section   farther 
enacts    that   "a  returning  officer   shall  not  be 
entitled  to  payment   for  any  other  services  or 
expenses,  or  at  any  greater  rates  than  as  in  the 
said  schedule  mentioned."     The  schedule  which 
follows  contains  twenty-two  different   headings, 
with  the  maximum   cfaarcre  to  be  allowed  for 
each.    Amongst  these  are  the  following,  which 
bear  upon  the   charges  now   in  dispute:    "For 
constructing  a  polling  station,  with  its  fittings 
and  compartments,  71.  7s."    "  For  each  ballot  box 
required  to  be  purchased,  11.  It."     "  For  the  use 
of  each  ballot  box  when  hired,  5«."    Then  follow 
certain  specified  maximum  charges  for  stationery 
at  the  polling  stations,  for  printing  and  providing 
ballot  papers  per  thousand,  for  stamping  instru- 
ments (to  make  the  official  mark  on  the  ballot 
papers),  and  for  copies  of  the  register.    Then 
foUow  the  two  headings  in  which  the  two  most 
(important  items  in  question  in  this  case  are  de- 
scribed, as  follows :  First,  "  For  the  preparation 
and  publication  of  notices"  (other  than  the  notice 
of  election,  for  which  last-mentioned  notice  two 
guineas    had    already    been   prescribed   in    the 
schedule  as  the  maximum  charge) "  not  exceeding 
for  the   whole  of  such  notices  201.,  and  II.  for 
every    additional    1000    electors    above    3000." 
Secondly,  "  For  professional  aad  other  assistance 


in  and  about  the  conduct  of  the  election.  In  a 
contested  election,  not  exceeding  251.,  and  an 
additional  SI.  for  every  1000  electors  above  3000, 
&c.  In  an  uncontested  election,  one-fifth  of  the 
above  sums."  The  last  item  in  the  schedule  is : 
"  For  all  other  expenses  in  a  contested  election, 
not  exceeding  101.,  and  an  additional  12.  for  every 
1000  electors  above  1000 ;  in  an  uncontested  elec- 
tion, nil."  A  perusal  of  the  above  enactments 
leads  to  the  conclusion  that,  whereas,  on  the  one 
hand,  the  Legislature  intended  to  prot«ct  candi- 
dates from  unreasonable  demands  of  returning 
officers,  on  the  other  hand,  it  had  regard  to  the 
increased  duties  which  the  Ballot  Act  had  thrown 
upon  thoseofficers,  and  intended  that,  for  all  actori 
expenditure  reasonably  necessary  for  the  condnct 
of  the  election,  to  be  ascertained  in  case  of  objec- 
tion by  taxation,  the  returning  officer  should  be 
indemnified,  subject  onljr  to  this,  that  a  maximnm 
charge  was  specified  in  the  schedule  beyond 
which  the  candidates  should  cot  be  liable,  even 
though  such  maximum  charge  might  not  be  suffi- 
cient to  reimburse  the  returning  officer  for  his 
expenses  in  respect  of  the  particular  class  of 
expenditure  in  respect  of  which  the  maximam 
charge  was  specified  ia  the  schedule.  For 
example,  supposing  the  rsturning  officer,  however 
reasonably,  owing  to  the  difficulty  of  deciding 
questions  of  law  raised  during  the  election,  were 
to  render  himself  liable  to  hundreds  of  pounds 
beyond  the  sum  mentioned  in  the  schedule  as  the 
maximum  "  for  professional  and  other  assistance 
in  and  about  the  conduct  of  the  election,"  he 
would  be  limited  to  the  maximum  in  any  claim  he 
would  have  against  the  candidates,  and  each  can- 
didate would  only  be  liable  to  his  aliquot  portion 
of  the  maximum  charge.  But,  as  long  as  the 
returning  officer  only  makes  his  claim  for  such 
kinds  of  services  and  expenses  as  are  of  the  kinds 
enumerated  in  the  schedule,  and  also  both  reason- 
able and  within  the  maximum,  and  "  have  been 
properly  rendered  or  incurred  by  him  for  the 
purpose  of  the  election,"  he  is,  by  the  very  terms 
of  sect.  2  of  the  Act  of  1875,  entitled  to  snch 
charges,  to  be  paid  by  the  candidate  in  equal 
shares.  He  is  "  not  entitled  to  payment  for  any 
other  services  or  expenses,  or  at  any  greater  rates 
than  as  in  the  schedule  mentioned."  That  ia  to 
say,  he  is  not  entitled  to  any  unreasonable  charge, 
or  to  any  charge  in  respect  of  services  or 
expenses  different  in  kind  from  those  mentioned 
in  the  schedule,  nor  for  services  or  expenses  which 
have  not  been  properly  rendered  or  incurred  for 
the  purposes  of  the  election.  We  do  not  think 
that  the  Legislature  intended  to  enact  that  no 
possible  service  or  expense  rendered  or  incurred 
oy  the  sheriff  should  be  payable  by  the 
candidates  merely  because  it  does  not 
come  verbatim  et  literatim  within  the  several 
descriptions  in  the  schedule,  provided  it  be  a 
service  or  expense  of  one  of  the  kinds  mentioned. 
This  appears  to  us  to  be  sufficient  to  show  that, 
at  least  as  regards  one  of  the  disputed  items,  the 
County  Court  jud>^  was  wrong  in  disallowing 
the  ci^rge.  The  facts  relating  to  that  item  were 
these :  In  order  to  save  expense  at  future  elec- 
tions in  purchasing  new  ballot  boxes,  or  hiringthem 
for  the  election  (for  which  the  maximum  charges  in 
the  schedule  are  respectively  one  guinea  and  five 
shillings),  the  under  sheriff,  who  ia  a  solicitor, 
charged  the  sheriff  a  much  lees  sum  for  keeping 
the  old  ballot  boxes  from  one  election  to  apqther. 
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Uie  amonnt  was  disallowed  on  the  groand  (hat 
the  item  was  not  one  contained  in  the  schedule. 
It  is  not  BO,  eo  nomine,  but  we  think  it  was  a 
service  or  expense  of  the  kind  for  which  a  rea- 
sonable som  misht  have  been  allowed,  and  that 
the  master,  haTing  the  above  facts  before  him, 
assnming  them  to  be  made  out  to  his  satisfac- 
tion, onght  to  have  allowed  the  claim.  But  much 
more  serious  claims  or  charges  as  regards  amounts 
were  disallowed,  on  the  ground  that,  though 
claimed  in  the  verr  words  of  the  schedule,  they 
were  sot  payable  oy  the  candidates  becatise  no 
detailed  account  of  the  items  comprising  them 
had  been  sent  in  to  the  returning  officer  within 
foorteen  days  of  the  return,  according  to  the  5th 
section  of  the  Act  of  1875.  These  were  items  12 
and  13  in  the  account.  The  first  of  these  was 
described  as  in  the  schedule :  "  Preparation  and 
pnblication  of  notices  (other  than  the  notice  of 
election),  261."  The  other  was  "  Professional  and 
other  assistance  in  and  about  the  condnct  of  the 
election,  461."  It  was  not  disputed  that  both 
these  sums  were  sums  for  which  the  sheriff  was 
or  might  be  responsible  to  the  under  sheriff,  who 
was  a  solicitor.  But  no  account  had  been  sent  in 
to  the  sheriff  by  the  under  sheriff  within  the 
fonrteen  days  for  either  sum.  Whether  any 
q)ecific  claim  of  these  two  amounts  had  been 
sent  in  to  the  returning  officer  within  the  twenty- 
one  days  specified,  or  not,  does  not  very  clearly 
appear  from  the  judgment  of  the  County  Court 
judge ;  but  it  is  clear  from  that  judgment  that 
the  learned  County  Court  judge  decided  on  a 
ground  which  makes  it  impossible  to  ascertain 
this,  because  in  his  judgment  he  gives  the  exact 
ground  upon  which  he  disallowed  the  charges,  as 
follows : — As  to  item  12 :  "I  decide  that,  there 
having  been  no  transmission  to  the  returning 
officer  of  the  detailed  particulars  in  writing  of 
this  claim  within  the  fourteen  days  specified 
(in  sect.  5)  by  Messrs.  Gepp  and  Sons,  as  the  per- 
sons claiming  for  work  and  labour,  Ac.,  &c., 
against  the  returning  officer  in  compliance  with 
the  terms  of  sect.  5  of  38  &  39  Vict.  c.  84,  this 
item  most  be  disallowed."  It  may  be  assumed 
for  the  present  purpose,  in  the  absence  of  any- 
thing to  the  contrary  in  the  learned  County  Court 
judge's  decision,  that  this  261.  may  hare  been 
actually  paid  by  the  under  sheriff  to  the  persons 
entitled,  and  that  it  may  have  been  an  expendi- 
ture within  the  maximum  allowed  for  the  purpose 
to  which  it  relates,  and  that  the  under  sheriff, 
having  paid  that  amount  on  behalf  of  the  sheriff, 
had  in  his  possession  vouchers  for  all  the  bills 
going  to  make  up  the  26i.  Btill,  we  understand 
the  learned  judge's  decision  to  be  that  the  return- 
ing officer  must  himself  have  received  detailed 
particulars  from  the  under  sheriff  charging  him 
m  detail,  within  the  fonrteen  days,  and  in  default 
lose  any  right  as  against  the  candidates,  though 
he  might  nave  paid  the  amount  to  the  under 
bherifi  before  sending  in  his  claim  against 
the  candidates.  We  do  not  so  read  sect.  5 
of  the  Act,  nor  do  we  think  that  the  joint 
effect  of  sects.  4and  5  together  is  such.  Sect.  5  is 
prima  facie  for  the  protection  of  the  returning 
officer.  It  is  no  doubt  also  for  the  protection  of 
tiie  candidates,  for  the  returning  officer  is  not 
liable  to  pay  for  any  work,  labour,  materials, 
servieea  or  expenses,  in  respect  of  any  contract 
not  dulj  stated  in  such  detaued  particulars.  But, 
if  detailed  particulars  have  been  sent  in  to  the 


Tinder  sheriff,  and  paid  by  him  for  the  sheriff, 
within  the  fourteien  days,  or  even  afterwards 
within  the  twenty-one  days,  we  find  nothing  to 
prevent  this  from  being  a  compliance  with  sect.  5, 
maamuch  as  the  under  sheriff  is  so  notorionsly 
the  agent  of  the  sheriff  for  such  matters  as  bilu 
for  services  rendered,  that  a  sending  of  the  par- 
ticulars to  him  must  be  looked  upon,  in  the 
absence  of  any  proof  to  the  contrary,  as  being  a 
sending  of  them  to  the  sheriff.  Therefore  we  do 
not  think  that  the  objection  upon  which  the 
learned  judge  acted  is  by  any  means  conclusive 
against  the  sheriff's  right  to  recover  the  26i.  in 
question.  It  was  said  that  if  the  sheriff  does  not 
himself  receive  particulars  in  detail  under  sect.  5, 
he  oannot  under  sect.  4  transmit  the  account  to 
the  candidates  in  the  shape .  required  by  that 
section.  We  do  not  assent  to  this.  The  words  in 
sect.  4  differ  from  those  in  sect.  5.  The  latter 
requires  every  person  having  a  claim  in  respect 
of  work,  Ac,  to  send  in  detailed  particulars  of 
such  claim  (i.«.,  an  account  with  dates  and  items 
and  subdivisions  of  different  kinds  of  work) ;  the 
former  speaks  only  of  "  a  detailed  account  showing 
the  amounts  of  all  the  charges  claimed  "  (a  very 
different  kind  of  document,  and  one  not  neces- 
sarily required  to  be  in  more  minute  detail  than 
by  separaiiely  charging  the  several  kinds  of  ser- 
vices and  expenses  contained  under  the  separate 
heading  in  the  schedule  to  the  Act).  This  ac- 
count IS  to  have  annexed  to  it  a  notice  of  the 
place  where  the  vouchers  ma^  be  seen.  We  think 
it  would  be  a  perfect  compliance  with  these  two 
sections  if  the  under  sheriff  were  to  pay,  on 
behalf  of  the  sheriff,  all  the  bills  in  a  detailed 
account,  with  particulars,  sent  in  to  him  within 
fonrteen  days,  for  the  matters  included  in  item  12 
of  the  account  now  in  question;  and  a  perfect 
compliance  with  the  requirements  of  sect.  4  if 
the  sheriff,  within  the  twenty-one  days  having 
paid  the  under  sheriff  262.  for  all  such  items  in 
the  lump,  were  to  charge  that  262.  in  the  lump 
to  the  candidates  under  the  proper  head,  in- 
forming them  that  the  vouchers  might  be  in- 
spected at  the  under  sheriff's  office  or  elsewhere. 
We  are  therefore  of  opinion  that  the  master  ought 
to  inquire  into  the  facts  relating  to  this  charge, 
receiving  evidence,  if  necessary,  under  sect.  1  of 
49  &  50  Vict.  c.  67.  With  regard  to  item  13,  the 
learned  County  Court  judge  appears  to  have 
decided-it  entirely  on  the  ground  that  there  could 
be  no  claim  by  the  sheriff  on  the  candidates 
for  any  payment  made  by  or  to  the  under 
sheriff,  unless  within  fourteen  days  a  detailed 
account  were  sent  to  the  sheriff  himself. 
We  have  not  enough  before  us  to  enable  us 
to  Bay  to  what  extent  the  charge  of  462. 
is  allowable,  but  we  think  that  the  master 
ought  to  inquire  farther  Into  the  matter,  and,  if 
there  is  any  further  appeal  from  bis  decision,  that 
it  ought  to  come  before  the  court  in  the  usual 
form,  with  the  objections  and  the  master's  reasons 
stated,  as  in  an  ordinary  taxation  of  costs,  and  not, 
as  it  was  brought  before  us,  with  a  mere  affirm- 
ance of  the  County  Court  judge's  decision,  and 
a  copy  of  his  notes.  Other  objections  were  raised 
before  the  County  Court  judge,  and  allowed  by 
him,  which  were,  in  our  opinion,  allowed  upon  a 
too  rigid  construction  of  the  requirements  of  the 
Act.  He  appears  to  have  considert^d  that  if,  by 
error,  a  particular  amount  is  charged  under  a 
wrong  heading,  it  was  beyond  his  power  to  allow 
."igitized  by  ' 
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it,  even  though  it  might  be  clesrlv  shown  that  it 
was  a  legitimate  expenditure  and  duly  vouched, 
and  within  the  maximum  even  when  added  to  the 
charges  for  similar  expenditure  made  under  the 
proper  heading.  For  instance,  there  was  a  question 
whether,  under  the  heading  "  For  constructing 
polling  stations,  with  fittings,  compartments, 
&c.,  a  sum  of  252.  was  properly  charged  for  fur- 
nishing each  polling  station  with  the  necessary 
placards  and  some  other  articles  required  by  the 
Act  to  be  provided  for  each  polling  station.  The 
County  Court  judge's  note  does  not  enable  us  to 
see  clearly  what  these  articles  were,  but  the 
ground  of  his  decision  appears  to  have  been  that 
they  were  improperly  classed  as  "  fittings  "  in  the 
account.  Assuming  that  they  ought  to  nave  been 
classed  otherwise,  we  do  not  think  that  it  neces- 
sarily follows  that  they  are  to  be  disallowed.  If 
within  the  description  of  expenses  to  be  allowed 
as  given  in  the  schedule,  ana  if  the  whole  supply 
of  expenses  of  the  kind  was  within  the  maximum, 
and  not  unreasonable,  we  think  it  was  within  the 
competency  of  the  County  Court  judge  to  allow 
them,  even  though  they  were  claimed  under  a 
wrong  heading,  and  we  think  the  master  ought 
now  to  look  into  the  account  on  this  footing, 
allowing  only  so  much  for  each  kind  of  exnense 
or  service  as  is  both  within  the  maximum  nnd 
retisonable,  but  not  disallowing  any  particular 
item,  if  the  total  of  6nch  items  is  witnin  these 
limits,  merelv  because  it  may  have  been  mis- 
described,  and  BO  appears  under  a  different  head. 
On  these  principles  we  think  that  the  taxation 
mast  be  reviewea  by  the  master. 

Appeal  aUoteed. 

Solicitors  for  the  retumiug  officer,  PaUeraon, 
Snow,  Bloxam,  and  Kinder,  for  GejTp  and  Bon, 
Chelmsford. 

Solicitors  for  the  candidates,  W.atxdF.  Qregion, 
Southend ;  W.  0.  Brighten,  Southend. 


June  10  and  11. 

(Before  Dat  and  Wilm,  J  J.) 

Beg.  v.  The  Judge  of  the  Nortrakptohseibe 

County  Couet.  (a) 
Prohibition — Friendly  society — Branch  committee 
— Oeneral  committee — Appeal — County  Court — 
Jurisdiction  —  Friendly  Societies  Act  1875 
(38  ^  39  Vict.  c.  60),  s.  21,  svh-sect.  2,  *.  22  (<i) 
—39  ^  40  Vict.  c.  32,  ».  6. 

It  is  provided  hy  sect.  22  (d)  qf  the  Friendly 
Societies  Act  1875  that,  "  where  no  decision  is 
made  on  a  dispute  within  forty  days  after 
application  to  the  society  for  a  reference  under 
its  rules,  the  member  or  person  aggrieved  may 
apply  to  the  County  Court  .  ,  .  which  may 
hear  and  determine  the  matter  in  dispute." 

The  committee  of  a  branch  friendly  society  had 
expelled  a  member  from  th«  society,  and  he  there- 
upon, in  accordance  with  the  rules  of  tlie  branch 
society,  appealed  to  the  general  committee.  The 
general  committee  not  having  come  to  a  decision 
within  forty  days,  the  member  allied  to  the 
County  Court. 

Seld,  that,  this  being  a  dispute  between  a  memher 
and  the  branch  committee,  such  a  state  of  things 
had  arisen  as  to  give  the  County  Court  judge 

(a)  BePorted  by  F.  A.  CsAiUHinc,  Eiq.,  Barrlster-at-Law. 


juriadietion  to  hear  and  determine  the  matter, 
toithin  the  meaning  ofsed.  22  (d)  of  the  Friendly 
Societies  Act  1875. 

This  was  an  application  for  a  prohibition  to  be 
directed  to  the  judge  of  the  iHorthamptonshire 
County  Court. 

The  plaintiff  in  the  action  of  Cattley  v.  BiU 
was  a  member  of  the  Peterborough  branch  of  the 
Locomotive  Steam  Enginemen  and  Firemen's 
Friendly  Society. 

The  defendant  was  the  secretary  of  the  said 
branch  society,  and,  as  such,  having  received 
contributions  and  issued  policies  on  its  behalf 
was  sued  on  bnhalf  of  the  said  branch  society. 

The  plaintiff  was  a  member  on  the  pension  list 
of  the  said  branch  society,  and  had  been  in  the 
habit  of  receiving  certain  periodical  payments 
for  another  member  who  had  been  placed  upon 
the  sick  list. 

By  the  rules  of  the  society  members  on  the 
pension  list  were  entitled  to  do  work,  provided 
the  work  they  did  was  not  in  the  nature  of  their 
ordinary  employment ;  bnt  members  on  the  sick 
list  became  disentitled  to  any  pajrment  if  they 
were  engaged  in  any  employment  whatever. 

The  member  for  whom  the  plaintiff  had  received 
the  moneys  as  above  mentioned  had,  while  on  the 
sick  list,  been  employed  in  doing  certain  work. 
The  committee  ot  the  branch  society,  on  dis- 
covering this,  adjadged  the  plaintiff  to  have  been 
guilty  of  a  breach  of  rule  82  of  the  rules  of  the 
branch  society,  and  struck  his  name  off  the 
pension  list  accordingly. 

The  plaintiff  having  appealed  to  the  general 
committee  against  the  decision  of  the  oranch 
committee,  and  no  decision  having  been  come  to 
by  the  general  committee  within  the  forty  days 
mentioned  in  sect.  22  (i)  of  the  Friendlv  Societies 
Act  1875,  he  applied  for  relief  to  the  County 
Court  judge.  The  County  Court  judge,  after 
hearing  the  case,  gave  judgment  for  the  defen- 
dant ;  but,  on  having  his  attention  directed,  after 
having  given  judgment,  to  certain  provisions  of 
the  Act  of  1875,  which  he  had  omittea  to  take  into 
his  consideration,  he  intimated  his  intention  of 
granting  a  new  trial.  Thereupon  the  society 
apptlied  for  and  obtained  a  rule  nifi  for  a  pro- 
hibition. 

The  plaintiff  now  appeared  to  show  cause 
against  the  rule. 

By  rule  32  of  the  rules  of  the  said  Branch 
le  said  friendly  society,  it  is  provided  that, 

If  any  member  shall,  by  any  artfnlj  false,  or  frauda- 
lent  representation  or  demand,  obtain,  or  att«mpt  to 
obtain,  any  allowance,  benefit,  or  money,  after  his 
claim  or  jnst  right  thereto  shall  have  ceased,  or  if  aiij 
member  defrand,  or  attempt  to  defrand,  this  branch  is 
any  other  manner  whatsoever,  he  shall  be  immediately 
suspended  from  all  benefits,  and,  npon  due  proof  thereof 
to  the  branch  committee,  who  shall,  before  e^rinf  their 
decision,  allow  snch  member,  if  his  address  be  known, 
an  opportnnity  of  explaining  his  condact  to  the  branch 
committee,  the  bran^  committee  may  inflict  a  fine  not 
exceeding  one  pound,  or  they  ma^  exolnde  such  member, 
and  thenceforth  he  shall  forfeit  all  claims  upon  the 
branch ;  bnt  any  such  member  may  appeal  from  SDch 
decision  to  the  general  committee. 

By  rule  59 : 

If  any  dispute  shall  arise  between  any  member  or 
person  claiming  under  or  on  account  of  any  member,  or 
under  the  rules  of  the  society,  and  uie  trustees, 
treasurer,  or  other  officers  of  this  branch,  or  the  com- 
mittee thereof,  it  shall  be  determined  by  the  general 
committee ;  but  any  person,  committee,  or  branch  faelincr 
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hy  any  snoh  determination,  may,  on  givingto 
general  aeeretary  at  least  twenty-eignt  days'  notioe 
of  hu  intention  go  to  do,  appeal  to  a  oonrt  of  appeal, 
iriiioh  shall  consist  of  two  members  of  the  general  com- 
mittee to  be  chosen  .  .  .  and  five  representatiTes  of 
the  branches,  .  .  .  The  decision  of  a  majority  of 
those  constitoting  the  oonrt  of  appeal  meeting  to  decide 
the  dispute  or  dirontes,  shall  be  binding  and  oonolnaiTe 
cm  the  others,  and  the  decision  so  made  shall  be  binding 
and  eondnKiye  on  all  parties  withont  appeal,  and  shall 
BOt  be  remorable  into  any  oonrt  of  law  or  restrainable 
by  injunction ;  and  application  for  the  enforcement 
thereof  may  be  made  to  the  County  Court. 

By  Bub-sect.  2  of  sect.  21  of  the  Friendly 
Socwties  Act  1875  (38  &  39  Vict.  c.  60)  it  u 
enacted  that 

In  legal  proceedings  which  may  be  brought  under  this 
Act  by  a  member  or  person  claiming  through  a  member, 
the  aocietr  may  also  be  sued  in  the  name,  as  defendant, 
of  any  officer  or  person  who  receives  oontribntions,  or 
issues  policies  on  behalf  of  the  society  within  the  juris- 
dietion  of  the  court  in  which  the  legal  proceedings  is 
brought,  with  the  addition  of  the  words  "  on  behalf  of 
the  society  "  (naming  the  same). 

Sy  Beet.  22  of  the  same  Act,  it  is  enacted  that 

EreiT  dispute  between  a  member,  or  person  claiming 
through  a  member,  or  under  the  rules  of  a  registered 
aoeiety,  and  the  society,  or  an  officer  thereof,  shall  be 
decided  in  manner  directed  by  the  rules  of  the  society, 
and  the  decision  so  made  shaJl  be  binding  and  ooncln- 
nre  on  all  parties  without  appeal,  and  shall  not  be 
lemorabla  into  any  court  of  law  or  restrainable  by 
Injunction ;  and  application  for  the  enforcement  thereof 
may  be  made  to  the  Oounl^  Court.  ProTided  as  follows : 
(d)  Where  the  rules  contain  no  direction  as  to  disputes, 
or  where  no  decision  is  made  on  a  dispute  within  forty 
days  after  application  to  the  society  for  a  reference 
under  its  rules,  the  member  or  person  aggrieved  may 
applj  either  to  the  County  Court  or  to  a  court  of  summary 
jurisdiction,  which  may  hear  and  determine  the  matter  in 
dispute. 

By  sect.  6  of  the  Amending  Act  (39  &  40  Vict. 
c  «J)  "  it  is  declared  that  the  word  '  society ' " 
extends  to  a  registered  branch  in  sub-sect.  2  of 
Beet.  21  of  the  principal  Act. 

E.  Morten,  for  the  plaintiff,  showed  cause 
against  the  rule.  ■ 

Douglas  Walker,  for  the  society,  in  support  of 
the  mle. — ^The  County  Court  judge  had  no  juris- 
diction to  hear  this  appeal  from  the  decision  of 
the  committee.  The  provisions  of  sect.  22  {d)  of 
the  Friendly  Societies  Act  1875  apply  only  to 
ftppeals  from  external  arbitrators,  not  from  the 
committee  of  the  society.  The  Friendly  Societies 
Act  1875  is  a  consolidating,  not  an  amending  Act, 
and  therefore  must  be  read  with  reference  to  the 
prerions  enactments.  He  referred  to  the  follow- 
ing statutes : 

10  Qeo.  4,  c.  56,  s.  27 ; 
4A5WiI1.4,  c.  40,  s.  7; 
18  A  19  Tiot.  0.  63,  s.  40. 

"WiiLS,  J. — At  the  request  of  my  brother  Day, 
I  shall  deliver  the  judgment  of  the  court  in  this 
case.  The  question' which  we  have  to  decide  is  a 
somewhat  difficult  one,  because  the  set  of  enact- 
ments which  bear  upon  the  matter,  no  doubt 
fima  the  nature  of  the  subject,  are  complicated 
and  not  easy  to  understand.  The  first  question 
which  arises  is  as  to  the  jnrisdiction  of  the 
County  Court  judge  to  hear  this  matter,  under 
the  provisinn  contained  in  sei^t.  22  (d)  of  the 
Friendly  Societies  Act  1875.  I  shall  assume,  in 
the  first  place,  that  circumstances  had  arisen  to 
give  him  jurisdiction  to  determine  the  question. 
Kow,  that  sub-section  is,  so  far  as  this  part  of 
the  qnestion  is  concerned,  }>erfectly  free  from 


ambiguitv.  It  says  that  where  the  rales  con> 
tain  no  oirection  as  to  disputes,  or  where  no 
decision  is  made  on  a  dispute  within  forty  days 
after  application  to  the  society  for  a  reference 
under  its  rules,  the  member  or  person  aggrieved 
may  apply  either  to  the  Conniy  Court  or  to  a 
court  of  summary  jurisdiction,  which  may  hear 
and  determine  the  matter  in  dispute.  The  matter 
in  dispute  in  this  case  was  that  the  branch  com* 
mittee  had  expelled  a  member  under  rule  32  of 
their  rules.  When  that  had  been  done  an  appeal 
lay  to  the  general  committee.  When  we  look  at 
rule  59  of  tne  rule  of  the  Peterborough  branch,  it 
is  clear  that,  for  the  purposes  of  that  provision,  a 
dispute  must  have  arisen  between  a  member  and 
the  branch  committee,  to  give  the  general  com- 
mittee power  to  act.  An  appeal  from  the  branch 
committee  is  treated  by  the  rule  in  terms  as  a 
dispute  between  the  member  and  the  branch  com- 
mittee. This  is,  therefore,  treated  as  a  dispute 
between  the  branch  committee  and  the  member. 
I  cannot  doubt  that  these  rules  were  made  with 
reference  to  the  special  enactments  dealing  with 
friendly  societies,  and  it  is  to  such  disputes  that 
sect.  22  of  the  Act  of  1875  applies.  That  is  the 
only  dispute  which  the  County  Court  judge  has 
any  power  to  deal  with.  Therefore  this  was  an 
appeal  to  the  County  Court  judge  substituted  for 
the  tribunal  created  by  the  rules  of  the  society, 
and  he  had  to  pronounce  the  decision  which  they 
should  have  given.  Under  those  circumstances 
the  next  question,  though  a  subsidiary  one,  is 
whether  the  proper  parties  were  before  the  County 
Court  jndge.  I  think  they  were,  because  it 
is  clear  that  the  displite  was  between  the  branch 
committee  on  the  one  side  and  the  member  on  the 
other.  By  sect.  21,  sub-sect.  2,  of  the  Act  of  1875, 
"in  legal  proceedings  which  may  be  brought 
under  the  Act  by  a  member  or  person  claiming 
through  a  member,  the  society  may  also  be  sued 
iu  the  name,  as  defendant,  of  any  officer  or  person 
who  receives  contributions  or  issues  policies  on 
behalf  of  the  society  within  the  jurisdiction  of 
the  court  in  which  the  legal  proceeding  is 
brought,  with  the  addition  of  the  words  '  on 
behalf  of  the  society'  (naming  the  same)." 
That  applies  to  tho  defendant  Bill  as  repre- 
senting the  branch  society.  Then  sect.  6  of 
the  amending  Act  (39  &  40  Vict.  c.  32)  declares 
that  "  society  "  is  to  include  "  branch  society." 
Therefore  sub-sect.  2  of  sect.  21  in  the  principal 
Act  is  to  be  read  as  if  the  registered  branch  were 
substituted  for  the  society,  and  therefore  I  think 
that  the  proper  parties  were  before  the  court. 
The  next  question  is,  whether  such  a  state  of 
things  has  arisen  here  as  to  entitle  the  County 
Court  judge  to  act  at  all.  There  is  no  guide  to 
this  except  the  words  of  the  Act,  which  is  a  con- 
solidating and  amending  Act.  After  having  pro- 
vided that  every  dispute  between  a  member  or 
person  claiming  through  a  member,  or  under  the 
rules  of  a  registered  society,  and  the  society,  or  an 
officer  thereof,  shall  be  decided  in  manner  airected 
by  the  rules  of  the  society,  the  Act  goes  on  to  say 
that  where  no  decision  is  made  on  a  dispute 
within  forty  days  after  application  for  a  reference 
under  the  rules  of  tho  society,  the  member  may 
apply  to  the  County  Court,  which  may  then  hear 
and  determine  the  matter  in  dispute.  We  cannot 
judge  of  the  meaning  of  this  Act  by  examining 
the  phrases  used  in  the  earlier  enactments.  We 
must  read  the  section  de  novo.  Every  dispute,  as 
igitized  by 
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it  Beems  to  me,  is  to  be  decided  in  a  certain  waf, 
and  it  there  is  no  decision  an  application  may  be 
made  to  the  County  Court  jndige.  Mr.  Douglas 
Walker  argued  that  the  Act  of  1875  was  merely 
a  conBolidation  of  the  pre'viou0  enactments,  nndcnr 
vhich  the  reference,  under  the  rules  referred  to  in 
the  Act,  applied  only  to  a  reference  to  external 
arbitration,  and  not  to  a  reference  to  the  com- 
mittee or  the  domestic  fomm.  It  is  impossible  to 
say,  simply  looking  at  the  Act,  whether  it  is  an 
amending  or  merely  a  consolidating  Act.  This  is 
a  reference,  and  the  only  reference  under  the  rules, 
and,  considering  the  words  as  they  stand,  I  can- 
not see  why  a  reference  in  a  dispute  should  not 
be  meant  to  refer  to  the  committee.  I  think  the 
words  of  the  Act  are  in  favour  of  what  I  say.  If 
there  is  anything  in  the  reason  of  things  for  the 
limitation  of  a  period  of  forty  days  in  the  case  of 
external  arbitration,  surely  it  is  more  important, 
now  that  the  committee  are  the  %ole  arbitrators, 
and  it  is  in  their  entire  control  whether  a  decision 
shall  be  pronounced  in  their  own  dispute  within 
the  time,  that  it  should  refer  to  the  committee. 
It  is  further  to  be  remarked  that,  whereas  in  the 
previous  enactments  cited  and  relied  upon  by  Mr. 
Douglas  Walker,  reference  was  always  made  to 
the  arbitrators  before  whom  such  dispute  might 
come,  in  the  present  Act  such  reference  to  the 
arbitrator  was  dropped.  It  seems  to  me,  there- 
fore, that  it  is  clear  that  the  committee  did  not 
deliver  their  decision  in  the  dispute  within  the 
forty  days  after  the  appeal,  and,  though  the  notice 
of  twentjr-eight  days  which  is  required  might 
render  it  in  some  cases  difficult  for  them  to  do  so, 
that  does  not  apply  to  thff  present  proceedings, 
but  to  the  appeal  to  the  higher  court ;  and,  in  any 
case,  that  rule  was  made  by  the  society  itself,  and 
must  not  be  allowed  to  stand  in  the  way  of  the 
right  to  a  rapid  settlement  of  his  claims,  which  a 
member  is  entitled  to  under  the  provisions  of  the 
Act.  I  therefore  think  a  state  of  circumstances 
has  arisen  giving  the  County  Court  judge  juris- 
diction. Then,  finally,  it  is  said  that  this  apphcant, 
having  bided  his  time,  and  waited  for  the  resnlt 
of  the  decision  by  the  committee  after  the  forty 
days  bad  elapsed,  and,  therefore,  having  taken  his 
chiance,  ought  not  to  be  allowed  to  be  assinted  by 
the  County  Conrt.  But  it  is  evident  that  the 
.  word  "  may  "  in  sect.  22  (d)  is  meant  to  give  to 
the  court  a  judicial  discretion  to  act,  as  in  the 
case  of  an  application  for  an  injunction.  I  think 
the  present  applicant  had  an  excuse  for  acting  as 
he  did,  and  that  the  learned  County  Court  judge 
was  right  in  hearing  the  case,  thongh  the  time 
had  elapsed.  This  was  not  an  action  to  recover  a 
pension,  but  an  appeal  to  the  County  Court  judge 
in  lien  of  the  committee.  We  cannot  g^  beyond 
that,  and  our  judgment  must  be  confined  to  the 
judgment  which  the  County  Court  judge  had 
jurisdiction  to  give.  The  rule  must  therefore  be 
discharged. 

Rule  nitifor  prohibition  digeharged. 

Solicitors  for  the  plaintiff,  Clarke,  Ratolint,  and 
Co.,  for  Vergett  and  Bttckle,  Peterborough. 

Elolicitors  for  the  society,  Oroom  and  Co.,  for 
Deacon  and  Co.,  Peterborough. 


May  25, 26,  and  27. 

(Before  Gbove  and  Dehkak,  JJ.) 

Tuck  and  Soks  v.  Pkibstek.  (a.) 

Copyright  —  Infringement  —  Drawing  —  Common 
tau)  right  before  registration — Gopiee  made  before 
and  told  after  registration — The  Copyright  Act 
1862  (25  4-  26  Vict.  c.  68), »».  2,  4,  6,  and  11. 

The  plaintiffs  were  the  registered  proprietors  of  a 
certain  draunng.  Before  the  registration  of  the 
copyright,  the  defendant  printed  certain  copies 
of  the  said  draunng  in  Germany,  and  sent  them 
to  England.  After  registration,  certain  of  the 
copies  so  printed  and  imported  into  England 
before  registration  were  told  by  the  defendant. 

Held,  that,  the  copies  having  been  made  before 
registration,  and  there  being  no  copyright  at 
common  law,  the  plaintiffs  could  not  recover 
penalties  or  damages  for  infringement  of  copy- 
right tmder  25  #-  26  Vict.  e.  68. 

MoTiOK  for  a  new  trial. 

The  statement  of  claim  stated  that  the  plain- 
tiffs were  art  publishers,  carrying  on  business  in 
London,  and  were  at  the  time  of  the  breaches  to 
be  mentioned  the  registered  proprietors  of  a 
painting  or  drawing  known  as  "  Sounding  the 
Charge.  The  plaintiffs  were  duly  registered  as 
the  proprietors  of  the  said  drawing,  pursuant  to 
the  provisions  of  25  &  26  Yict.  c.  68,  and  as  such 
were  entitled  to  the  sole  and  exclusive  right  of 
copying  andrcproducing  such  paintin^ordrawin^. 
The  pUintiffs,  before  the  registration  of  their 
copyright,  employed  one  Moritz  Friester  (the 
defendant),  of  Berlin,  for  the  purpose  of  re- 
producing relief  copies  of  the  said  painting  or 
drawing,  to  be  published  and  sold  by  the  plainti&, 
but  the  plaintiffs,  before  the  piracy  complained  of, 
ceased  to  employ  the  said  Moritz  IViester  as 
their  printer.  Afterwards  the  Continental  Print- 
ing Company  agreed  with  the  said  Morits 
Pnester  that  he  should  print  for  them,  and 
forward  to  their  house  in  England,  copies  of 
the  said  painting  or  drawing  similar  to  those 
which  he  had  formerly  printed  to  the  order  of 
the  plaintiffs. 

On  the  16th  Feb.  1886  (on  which  day  the  plain- 
tiffs registered  the  said  drawing),  and  on  other 
days,  the  defendant,  without  the  consent  of  the 
plaintiffs  as  registered  proprietors,  did  repeat, 
copy,  or  otherwise  multiply  for  sale  or  distribu- 
tion, or  cause  or  procure  to  be  repeated,  copied, 
or  otherwise  multiplied  for  sale  or  distribution, 
the  said  painting  or  drawing,  and  the  defendant, 
knowing  that  such  copies  or  imitations  had  been 
unlawfully  made,  imported  into  the  United  King- 
dom and  sold,  published,  offered  for  sale, 
and  caused  or  procured  to  be  imported, 
sold,  or  offered  for  sale,  the  said  copies, 
made  without  such  consent  as  aforesaid, 
and  thereby  became  liable  to  forfeit  to  the  plain- 
tiffs as  registered  proprietors  a  penalty  of  lOL 
for  each  such  offence.  The  plaintiffs  allegred  that 
thereby  they  had  been  injured  in  their  business, 
and  that  the  value  of  their  copyright  had  been 
seriously  diminished.  The  plamtiffs  therefore 
claimed  {inter  alia)  penalties  and  damages. 

The  action  was  tried  on  the  3rd  Dec.  1886  before 
Day,  J.  and  a  common  jury,  and  the  jury  found  for 
the  plaintiffs,  1752.  on  the  claim  for  penalties,  and 
lOOiT  damages.    Day,  J.,  however,  thought  that 
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the  penalties  oonld  not  be  recovered,  on  the  gronnd 
that,  as,  at  the  time  when  the  copies  were  made, 
the  plaintiffs  had  not  yet  registered  their  copy- 
right, therefore  the  copies  bad  not  been  "  unlaw- 
fuly  made,"  within  the  meaning  of  sect.  6  of 
25  a  26  Vict.  c.  68.  He  was  uf  opinion  that  sect.  6, 
iriiich  created  and  imposed  the  penalties,  limited 
the  right  to  recovery  of  the  penalties  to  cases 
where  the  original  act  was  anlawfnl — ^that  is  to 
say,  where  the  imitation  had  been  nnlawfnlly 
made — and  he  therefore  refused  to  allow  judg- 
ment for  the  penalties  to  be  entered. 

With  regard  to  the  damages,  his  Lordship  said 
diat  they  were  recoverable  under  sect.  11  of  the 
Act,  and  in  that  section  the  words  "  knowing 
that  any  such  repetition  had  been  unlawfully 
made,"  which  appeared  in  sect.  6,  were  expressly 
omitted.  The  Act  provided  that  damages  might 
be  recoverable  if  a  person,  not  being  the  pro- 
prietor of  the  copyright,  should  sell  any  imitation 
of  each  work,  and  therefore  he  was  of  opinion 
that  the  plaintiffs  had  made  out  their  right  to  the 
damages  He  therefore  gave  judgment  for  the 
plaintiffs  for  the  amount  of  the  damages,  and  gave 
the  plaintiffs  liberty  to  apply  to  the  Divisional 
Court  to  set  aside  his  judgment  as  to  the 
penalties,  and  to  ask  for  judgment  for  the  full 
amonnt  found  by  the  jury. 

The  defendant  now  moved  that  the  verdict 
and  judgment  directed  by  Day,  J.  on  the  trial  of 
the  action  for  the  plaintiffs  for  1001.  damages  be 
set  aside,  and  that  judgment  be  entered  for  the 
defendant,  on  the  ground  that,  on  the  admitted 
or  undisputed  evidence  of  the  defendant,  all  the 
reliefs  sold  by  him  after  registration  by  the 
plaintiffs  of  the  copyright  were,  in  fact,  printed, 

S reduced,  and  imported  into  the  Unitea  King- 
cm  prior  to  sncu  registration,  and  therefore 
the  defendant  was  not  liable  in  respect  of  any 
part  of  the  plaintiffs'  claim. 

There  was  also  a  cross  notice  of  motion  by  the 
plaintiffs  that  judgment  be  entered  for  the  plaia- 
tiffs  for  the  sum  of  1752.,  in  addition  to  the  sum 
of  lOOL,  pursuant  to  the  finding  of  the  jury  at  the 
trial. 

By  Beet.  4  of  the  Copyright  Act  1862  (25  &  26 
Tict.  c.  68),  it  is  enacted  that 

Tliere  shall  be  kept  at  the  hall  of  the  Stationers'  Com- 
pasT,  ...»  book  or  booka,  entitled  "  The  Begiater 
of  Proprietors  of  Copyright  in  Faintingrs,  Drawings, 
and  Photographs,"  wherein  shall  be  entered  a  memo- 
taachun  of  every  copyright  to  which  any  person  shall  be 
eittitiied  tmder  this  Atrt,  and  also  of  any  sabsequent 
swrignment  of   any    snch  copyright;    .    .    .    and   no 

Cprietor  of  angr  snch  oopjnright  cball  be  entitled  to  the 
efit  <ji  this  Act  until  such  registration,  and  no  action 
shall  he  mstainable  nor  any  penalty  be  recoverable  in 
lespeot  of  anythmg  done  before  registration. 

By  sect.  6  it  is  enacted  that, 

If  the  author  of  any  painting,  drawing,  or  photograph 
in  which  there  shall  be  subsisting  copyright,  after 
having  sold  or  disposed  of  snch  copyright,  or  if  any 
other  person,  not  oeing  the  proprietor  for  the  time 
being  of  copyright  in  any  painting,  drawing,  or  photo- 
gmga,  shoU,  withont  the  consent  of  snch  proprietor, 
repeat,  ocp^,  ooloorably  imitate,  or  otherwise  multiply 
for  sale,  hire,  exhibition,  or  distribution,  or  cause  or 
procnni  to  be  repeated,  copied,  colourably  imitated,  or 
otherwise  multiplied  for  sale,  hire,  exhibition,  or  dis- 
tnbution,  any  sooh  work,  or  the  design  thereof,  or 
bowing  that  any  snch  repetition,  oopy,  er  other  imita- 
tion has  been  unlawfully  made,  shali  import  into  any 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire, 
exhibit,  or  distribute  .  .  .  any  repetition,  oopy,  or 
imitation  of  the  said  work,  or  the  design  thereof,  niade 


without  snoh  consent  as  aforesaid,  sneh  person,  for 
every  such  offence,  shall  forfeit  to  the  proprietor  of  the 
copyright  for  the  time  being  a  sum  not  exceeding  ten 
pounds.    .    .    . 

By  sect.  11  it  is  enacted  that. 

If  the  author  of  any  painting,  drawing,  or  photo- 
graph, in  which  there  snail  be  subsisting  copyright, 
after  having  sold  or  otherwise  disposed  of  such 
copyright,  or  if  any  other  person  not  being  the  pro- 
prietor for  the  time  being  of  such  copyright,  shall, 
without  the  consent  of  such  proprietor,  repeat,  copy 
(Im.,  as  in  sect.  6),  .  .  .  any  such  work,  or  the 
design  thereof  ...  or  shall  import  or  sell  .  .  . 
any  repetition,  copy,  or  imitation  of  such  work,  or  the 
design  thereof,  made  withont  such  consent  as  aforesud, 
then  any  snch  proprietor,  in  addition  to  the  remedies 
hereby  given  for  the  recovery  of  any  snch  penalties, 
.  .  .  .  may  recover  damages,  by  and  in  a  special 
action  on  the  case,  to  be  brought  against  the  person  so 
offending. 

Held,  Q.C.  {Kiseh  with  him)  for  the  defendant. 
— ^The  plaintiffs  are  entitled  to  recover  neither 
penalties  nor  damages  from  the  defendant,  under 
sects.  6  and  11  of  the  Copyright  Act  1862.  The 
copies  were  executed  in  Jan.  1886,  and  the  plain- 
tiffs' copyright  was  not  registered  till  February. 
The  Acts  protect  proprietors  of  copyright  from  the 
time  of  registration  only,  therefore,  although  in 
this  case,  copies  may  have  been  sold  by  the  defen- 
dant after  the  registration  of  the  plaintiffs'  copy- 
right, such  copies  cannot  be  saia  to  have  been 
made  "  unlawfully,"  so  as  to  entitle  the  plaintiffs 
to  recover  penalties  under  sect.  6  of  the  Act,  nor 
"without  the  conseut  of  the  proprietors  of  the 
copyright,"  within  the  meaning  oi  sect.  11,  so  as 
to  entitle  the  plaintiffs  to  recover  damages  under 
that  section.  The  copies  were  made  by  the 
defendant  when  he  had  a  right  to  make  them, 
the  copyright  being  at  that  time  unregistered 
and  therefore  there  was  then  no  "  subsisting  copy- 
right "  in  the  drawing,  within  the  meanings  o£ 
sects.  6  and  11 ;  and  it  is  submitted  that  there  is 
no  such  thing  as  copyright  at  common  law,  so  as 
to  enable  the  plaintiffs  to  recover  for  acts  done 
before  registration.  The  pleadings  are  based 
entirely  upon  the  statutoir  rights  of  the  plaintiffs 
to  recover  under  25  &  26  Vict;  c.  68. 

The  Solieitcrr-Oeneral  (Sir  E.  Clarke),  (Goi^c, 
Q.C.  and  B.  A.  McGaU  with  him)  for  the  plain- 
tiffs. — The  plaintiffs  are  entitled  to  judgment 
for  the  full  amonnt  of  the  penalties  and  damages 
awarded  to  them  by  the  jury.  It  is  submitted 
that  the  preamble  or  recital  to  the  Copy- 
right Act  1862,  which  savs  that :  "  Whereas, 
by  law,  as  now  established,  the  authors  <^ 
paintings,  drawings,  and  photographs  have  no 
copyri^t  in  such  their  works,  .  .  ."  is  not  a 
correct  statement  of  the  then  law,  and  the  statute 
itself  admits  the  falsity  of  such  recital,  by  re- 
ferring, in  sects.  6  and  11,  to  the  authors  of 
paintings,  drawings,  or  photographs  in  which 
there  is  "  subsisting  copyright."  In  sect.  6  we 
can  see  the  correlative  expressions  on  which  this 
action  is  based,  namely,  "subsisting  copyright" 
and  "  unlawfully  made."  There  was  an  imlawful 
making  of  the  copies,  because  they  were  made 
without  the  consent  of  the  plaintiffs.  There  was 
a  subsisting  right  of  copyright  in  the  drawing 
before  publication.  At  common  law  the  owner  of 
a  picture  has  a  right,  before  publication,  to  pre- 
vent any  copy  being  made  of  it : 

Turner -v.  RoHnmrn  and  othert,  10  It.  Ch.  Bep.  510. 
The  same  view  is  adopted  in  Scmtton's  Law  of 
Copyright,  p.  100.  In  this  respect  there  appears  to 
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be  no  distinction  between  literary  and  artistic 
works.  The  making  of  the  copies  before  regis- 
tration was  a  violation  of  the  plaintiffs'  common 
law  right  of  property.  The  court  will  interfere 
to  prevent  a  party  availing  himself  in  any  manner 
of  a  title  arising  out  of  a  violation  of  right  or 
breach  of  contract  or  confidence.  It  will  also 
interfere  to  prevent  the  invasion  of  the  right  and 
property  of  an  author  or  composer  of  any  work, 
whether  of  literature,  art,  or  science,  in  such 
work  unpublished,  and  kept  for  his  private  use 
and  pleasure : 

Prince  AU)ert  v.  Btrange  and  othen,  1  M.  &  O.  25. 
Copyright  commences  by  publication : 

Jtffreyt  v.  Boo$»y,  4  H.  of  L.  Caa.  815. 
The  following  cases  were  also  cited : 

Miliar  y.  Taylor,  4  Bnrr.  2308 ; 

DonaldMns  t.  Beckett  and  othert,  4  Bnrr.  2406  ; 

HoU  V.  Bradbury,  4X  L.  T.  Eep.  N.  S.  153,  250 ; 

12  Ch.  DiT.  886 ; 
Mayall  t.  Higbey,  1  Hurl.  &  Colt.  148 ; 
Murray  v.  Heath,  IB.*  Ad.  804. 

Beid.  Q.C.  in  reply.  ^^  ^^  ^^^ 

Geove,  J. — This  was  an  action  for  penalties  and 
for  damages  for  the  infringement  of  copyright  in 
certain  engravings,  and  the  short  facts  of  the  case, 
BO  far  as  material  to  our  decision,  were  these : 

Sis  Lordship  stated  the  facts  and  continued  -.] 
e  first  question  we  hare  to  decide  is,  whether 
there  was  any  infringement  of  the  copyright 
under  the  circumstances,  according  to  the  trne 
meaning  of  the  Act  25  &  26  Vict.  c.  68.  The 
preamble  to  the  Act  says  that  "  Whereas  by 
law  as  now  estabUsbed,  the  authors  of  paintings, 
drawings,  and  photographs,  have  no  copyright 
in  such  their  works,  and  it  is  expedient  that 
the  law  should  in  that  respect  be  amended  ;  be 
it  enacted,"  &c.  Now,  it  is  contended  by  the 
Solicitor- General,  on  behalf  of  the  plaintiffs,  that 
this  preamble  is  wrong  in  &ct.  He  contends 
that  tnere  is  a  copyright  at  common  law,  and  that, 
irrespective  of  aay  statute,  a  person,  being  the 
desigptier  of  any  paintings  or  drawings,  had  a  copy- 
right at  common  law  and  a  certain  prohibitory 
power  ;  and  substantially  the  whole  of  his  argu- 
ment in  this  case  turned  npon  the  meaning  of  the 
term  "  copyright."  The  main  qnestion  we  have 
to  decide  is  whether,  within  the  true  meaning  of 
this  Act  the  word  "  copyright "  includes  copy- 
right at  common  law,  or  whether  the  word  througn* 
out  this  statute  is  confined  to  the  use  of  the  term 
in  this  statute,  or  to  the  statutable  copyright  as 
distinguished  from  copyright,  if  there  is  any, 
at  common  law.  Sect.  6  of  the  Act  says  that, 
"  If  the  author  of  any  painting,  drawing,  or  photo- 
graph in  which  there  shall  oe  subsisting  copy- 
right, after  having  sold  or  disposed  of  such  copy- 
right, or  if  any  other  person,  not  being  the  pro- 
prietor for  the  time  being  of  copyright  in  any 
painting,  drawing,  or  photograph,  shall,  without 
the  consent  of  such  proprietor,  repeat,  copy, 
colourably  imitate,  or  otherwise  multiply  for  sale, 
hire,  exhibition,  or  distribution,  or  cause,  or  procnre 
to  be  repeated,  copied,  colourably  imitated,  or  other- 
wise multiplied  for  sale,  hire,  exhibition,  or  distribu- 
tion, any  such  work  or  the  design  thereof,  or  know- 
ing that  any  such  repetition,  copy,  or  other  imita- 
tion has  been  unlawfully  made,  shall  import  into 
any  part  of  the  United  Kingdom,  or  sell,  publish, 
let  to  hire,  exhibit,  or  distribute,  or  offer  tor  sale. 


hire,  exhibition,  or  distribution,  or  cause  or  pro* 
cure  to  be  imported,  sold,  published,  or  let  to  hire, 
distributed,  or  offered  for  sale,  hire,  exhibition,  oe 
distribution,  any  repetition,  copy,  or  imitation  of 
the  said  work,  or  of  the  design  thereof,  made  with- 
out such  consent  as  aforesaid,  such  person,  for  every 
such  offence,  shall  forfeit  to  the  proprietor  of  the 
copyright  for  the  time  being  a  sum  not  exceeding 
lOi.;  and  all  such  repetitions,  copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all 
negatives  6i  photographs  made  for  the  purpoee  of 
obtaining  such  copies,  shall  be  forfeited  to  the 
proprietor  of  the  copyright."  Then  similar  words, 
with  one  difference,  occur  in  sect.  11,  by  which  it 
is  enacted  that,  "  If  the  author  of  any  painting, 
drawing,  or  photograph  in  tAich  there  shall  be 
subsisting  copyright,  after  having  sold  or  other- 
wise disposed  of  such  copyright,  or  if  any  other 
person  not  being  the  proprietor  for  thie  time 
being  of  such  copyright,  shall,  without  the 
consent  of  the  proprietor,  repeat,  copy,  colour- 
ably imitate,  or  otherwise  multiply,  or  cause. or 
procure  to  be  repeated  .  .  .  without  such 
consent  as  aforesaid,"  then  the  proprietor  may 
recover  damages  by  special  action  on  the  case^ 
brought  against  the  person  so  offending,  "ami 
may,  in  such  action,  recover  and  enforce  the 
delivery  to  him  of  all  unlawful  repetitions,  copies, 
and  imitations,  and  negatives  of  photographs, 
or  may  recover  damages  for  the  retention  or  con- 
version thereof:  provided  that  nothine  herein 
contained,  nor  any  proceeding,  conviction,  or 
judgment  for  any  acts  hereby  forbidden,  shall 
affect  any  remedy  which  any  person  aggrieved  by 
such  act  may  be  entitled  to  either  at  law  or  in 
equity."  Now,  my  brother  Day  entered  judgment 
for  the  defendant  upon  the  question  of  penalties, 
because  he  considered  that  in  sect.  6,  the  penalty 
section,  these  words  occur :  "  Knowing  tnat  any 
such  repetition,  copy,  or  imitation  has  been 
unlawfully  made."  My  brother  Day  thought 
that  in  this  case  there  was  no  knowledge  within 
the  meaning  of  this  provision ;  that  is,  that  the 
defendant  had  no  knowledge  that  the  copies  were 
unlawfully  made  within  the  meaning  of  this 
statute,  and  that,  therefore,  the  plaintiffs  could 
not  recover  the  penalties.  But,  as  these  words 
do  not  occur  in  sect.  11,  he  thought  that  the 
plaintiffs  could  recover  damages,  which  the 
jury  assessed  at  1002.  Therefore  judgment  was 
entered  for  the  defendant  as  to  the  penalties,  and 
for  the  plaintiffs  for  1002.  damages.  Now,  after 
hearing  the  arguments  in  this  case,  we  are  of 
opinion  that  the  defendant  is  entitled  to  judg- 
ment upon  both  grounds ;  and  I  shall  now 
endeavour  to  state  our  reasons  for  that  opinion 
upon  the  arguments  before  us.  It  was  contended 
by  the  Solicitor-Greneral  that  this  Act  compre- 
hended in  the  term  "  copyright "  copyright  at 
common  law,  as  it  was  called,  namely,  copyright 
(and  undoubtedly  the  word  has  been  so  used) 
which  existed  in  the  proprietor  of  anything 
(I  may  almost  say)  capable  of  being  copiet^ 
either  books,  paintings,  or  drawings,  to  prevent 
that  property  being  made  use  of  for  public  or 
general  purposes.  But  in  my  opinion  the  term 
"  copyri^t  strictly  applies  to  statutable  copy- 
right— that  is,  copyright  after  publication.  It  is 
the  right  of  monopoly  given  by  statute  to  enable 
persons  to  publish  and  sell  their  own  engravings 
or  drawings  made  by  their  own  skill,  and  to 
enable  them  to  assign  to  others  the  same  right  o£ 
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monopolT  for  a  limited  time.  My  omnion  is  that 
the  word  "  copyright "  throughout  this  statute  is 
used  in  that  sense,  and  does  not  apply  to  what  is 
called,  as  I  think  erroneously,  common  lav  copy- 
rigfat.  The  word  "  copyright "  is  one  which, 
for  conrenience  has  been  used  in  two  senses — as 
applied  to  copyright  or  a  monopoly  given  by 
statute,  and  to  a  right  founded  upon  the  prin- 
ciples of  private  property  whicn  existed  at 
common  law,  and  to  which,  in  my  judgment, 
the  term  does  not  strictly  and  properly  apply. 
This  view,  as  I  shall  point  out  directly,  is  supported 
by  the  expression  of  opinion  of  many  of  the  most 
learned  judges  who  have  sat  on  the  bench.  Now, 
supposing  the  word  to  be  confined,  so  far  as  this 
statute  is  concerned,  to  statutable  copyright, 
then  the  statute  cannot  be  taken  to  refer  to  what 
is  called  common  law  copyright.  Therefore 
there  wonld  be  no  repugnance  and  no  misrecital 
in  the  statute,  because  it  would  be  taken  to 
apply  solely  to  statutable  copyright.  The 
recital  that,  whereas  by  law  as  now  established 
authors  have  no  copyright  in  their  works, 
would,  in  that  sense,  be  correct.  It  wonld  not 
include  common  law  copyright,  and  that,  to 
my  mind,  is  a  strong  indication  of  what  the 
meaning  of  copyright  is  in  this  atatnte.  Further 
it  goes  on  to  Say  that  "  nothing  herein  contained 
shall  prejudice  the  right  of  any  person  to  copy  or 
use  any  work  in  which  there  snail  be  no  copy- 
rifi^t,"  which  shows  again  that  the  statute  is 
consistent  in  the  use  of  the  word  in  the  limited 
sense.  I  therefore  construe  the  word  "copy- 
right" as  meaning  what  I  call  statutable  copy- 
right. This  question  was  very  fully  discussed  m 
the  case  of  J^erya  v.  Boosey  (4H.  of  L.  Cas.  815). 
The  marginar  note  upon  this  branch  of  the  case 
is,  "Per  Lords  Brougham  and  St.  Leonards: 
Copyright  did  not  exist  at  common  law ;  it  is  the 
creature  of  statute."  That  puts  it  absolutely, 
but  it  is  possibly  inacnrate.  What  the  judges 
say,  Lord  Brougham  and  Lord  St.  Leonards 
emphatically,  and  Lord  Cranworth  in  words  very 
much  to  the  same  effect,  is  that  they  used  the 
term  in  the  sense  that  copyright  is  the  right  in 
published  works,  and  they  do  not,  therefore,  apply 
it  to  unpublished  works  belonging  to  a  person, 
as  to  which  he  might  have  a  right  of  prohibition 
at  common  law.  Several  judges  explain  the 
difEei%nce  in  the  use  of  the  term,  admitting,  in 
fact,  that  the  term  has  been  used  to  apply  to  this 
common  law  right.  Erie,  J.  (at  p.  86o)  says,  "  To 
the  first  question  of  your  Lordships,  whether, 
npon  the  facts  stated,  the  action  lay,  my  answer 
is  in  the  affirmative.  This  answer  is  founded 
upon  the  propositions :  First,  that  all  authors 
have  by  common  law,  copyright  and  all  other 
lights  of  property  in  their  written  works ;  secondly, 
that  the  Statute  of  Anne  extends  to  :»Iien  authors 
and  their  assij^,  publishing  first  in  England,  as 
well  as  to  native  authors.  Either  of  these  pro- 
positions, if  true,  would  defeat  the  case  of  the 
plaintiff  in  error,  and  I  take  them  in  order.  With 
respect  to  the  property  of  authors  in  their  works 
at  common  law."  The  learned  judge  here  does 
not  use  the  term  "copyright,"  but  calls  it  "pro- 

n"  of  authors.  "  As  the  authorities  conflict, 
aid  propose  to  recur  briefly  to  some  first 
principles  relating  to  the  origin  and  nature  of 
the  property,  and  then  to  answer  some  objections, 
and  lastly  t^  review  the  authorities  .  .  .  The 
nature  of  the  right  of  an  author  in  his  works  is 


analogous  to  the  rights  of  ownership  La  other 
personal  property,  and  is  far  more  extensive  than 
the  control  of  copying  after  publication  in  print, 
which  is  the  limited  meaning  of  copyright  in  its 
common    acceptation."      Nothing  can    be  mor& 
express  than  that,   distinguishing  the  common 
law  right,  now  so-called  copyright,  as  being  the 
right  of  property,  and  a  limited  meaning  of  copy- 
right after  publication  in  print  in  its  common 
acceptation,  which,  as  the  learned  judge  says,  is 
the  right  of  an  author  to  which  the  Statute  of 
Anne  relates.  That,  to  my  mind,  gives  an  explicit 
distinction  between  what  is  called  copyright  at 
common    law    and    statutable    copyright    after 
publication.    Parke,  B.  says  (at  p.  920), "  Whether 
such  an  exclusive  right  belonged  to  anyone  at 
common  law,  is  a  (question  on  which  the  highest 
authorities  have  differed.    If  it  were  necessary 
to  give  an  opinion  on  that  question,  I  should  say 
that  the  rational  view  of    the  subject  is  most 
clearly    against   the    existence    of   this    right." 
Therefore  Parke,  B.  considered  that  at  common 
law  there  was  no  copyright,  or,  at  all  events,  no 
such  copyright  as  the  judjB^  were  then  discuss- 
ing.     Theu,  without   going    through  his,    and 
other  elaborate  judgments,  I  turn  to  the  judg* 
ment  of  Jervis,  C.J.,  and  he  says   (at  p.  944), 
"  I  come  now  to  the  main  question,  which  is  one 
of  considerable  difficulty  and  great  importance : 
has  an  alien  resident  abroad  copyright  in  Eng- 
land P    If  he  has,  it  must  be  by  the  common  law 
or  by  statute,  and  upon  each  of  these  questions  I 
will  say  a  few  words.    It  will  be  convenient,  how- 
ever, before  I  do  this,  to  understand  clearly  what 
is  meant  by  the  word  '  copyright,'  for  much  con- 
fusion has  prevailed  during  the  argument  at  your 
Lordships'  oar,  from  a  misapplication  of  this  term. 
Mr.  BoviU  contends  that  the  owner  of  a  book  or  a 
manuscript  has  the  same  right  as  the  owner  of  a 
chair  or  other  personal  chattel ;  he  may  keep  it 
exclusively  for  his  own  use ;  he  may  give  it  or 
lend  it  to  another,  with  a  stipulation    that  it 
shall  not  be  copied ;  and  he  argues  that  because 
these  rights  may  be  enforced  in    this    country 
by     a    foreigner    resident    abroad,   a    foreign 
author  is  therefore  entitled  to  copjrright.    But 
this    meaning  of    the  word    "copyright,"    viz., 
the  right  to  the  individual  copy,  has  no  applica- 
tion to  the  subject  under  discussion.     Copj^ght 
here  means  the  exclusive  right  of  multiplymg 
copies,  which  right  does  not  attach  to  personal 
chattels;    for,  although  the  owner  of  valuable 
inventions  might  at  common  law,  and  still  may, 
under  certain  limitations,  obtain   the   exclusive 
privilege  of  making  them  for  public  use,  that 
right  of  monopoly  spring  from  the  prerogative 
of  the  crown,  and  is  not  incident  to  the  property 
itself."       There   Jervis,   C.J.,    not  only  distin- 
guishes the  two,  but  he  says  that  this  meaning  of 
the  word  "  copyright,"  namely,  the  right  to  th» 
individual  copy,  has  no  application  to  the  subject 
under  discussion.    Further,  the  law  lords.  Lord 
Cranworth,    Lord    Brougham,    and    Lord     St. 
Leonards,  adhere  to  the  same  definition,  if  I  may 
so  say.    Lord  Cranworth  says  (at  p.  954),  "  In  tha 
first  place,  then,  it  is  proper  to  bear  in  mind  that 
the  right  now  in  question,  namely,  the  copyright 
claimed  by  the  defendant  in  error,  is  not  the  right 
to  publish,  or  to  abstain  from  publishing,  a  work 
not  yet  published  at  all,  but  the  exclusive  right  of 
multiplying  copies  of  a  work  already  published, 
and  first  published  by  the  defendant  in  error  in 
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this  country.    Copyright  thus  defined,  if  not  the 
creature,  as  I  belieTe  it  to  be,  of  oar  statute  law, 
is  now  entirely  regulated  by  it ;  and,  therefore, 
in  determining  its   limits,  we  mnat  look  exclu- 
sively to  the  statutes  on  which  it  depends."  There 
he  says  in  terms  that  he  believes  copyright  to  be 
•exclusively  the  creature   of  statute  law.    Lord 
Brougham  says  (at  p.  965),  "  Whatever  may  have 
been  the  original  right  of  the  author,  the  publica- 
tion appears  to  be  of  necessity  an  abandonment ; 
sas  long  as  he  kept  the  composition  to  himself,  or 
to  a  select  few  placed  under  conditions,  he  was 
like  the  owner  of  a  private  road — none  but  him- 
4self  or  those  he  permitted  could  use  it ;  but  when 
he   made   the   work  public,   he    resembled    that 
■owner  after  he  had  aoandoned  it,  who  could  not 
directly  prohibit  passengers,  or  exact  from  them 
«  consideration  for  the  use  of  it."     Then  he  says 
further  on  (at  p.  966),  "  But  in  what  manner  has 
this  ever  been  done,  or  attempted  to  be  done,  by 
inventors  P     Never   by  asserting  a  property  at 
•common  law  in  the  inventor,  but  by  obtaining  a 
grant  from  the  Crown."    And  again  (at  p.  968), 
'"  Tbat  which  was  before  incapable  of  being  dealt 
with  as  property  by  the  common  law,  became 
clothed  by  the  lawgiver's  acts  with  the  qualities 
■of  property ;  and  thus  the  same  authority  of  the 
lawgiver,  but    exercised  righteously  and  wisely 
for  a  legitimate  and  beneficent  purpose,  gave  to 
the  prodace   of  literary  labour  that  protection 
which  the  common  law  refused  it,  ignorant  of  its 
■existence ;  and  this  protection  is,  therefore,  in  my 
■opinion,  the  mere  creature  of  legislative  enact- 
ment."   Lord  St.  Leonards  speaks,  if  anything, 
more  strongly  upon  the  subject.    He  says  (at  p. 
"977),  "  Upon  the  claim  of  common  law  right  I 
•confess  I  never  have,  at  least  for  many  years,  been 
-able  to  entertain  any  doubt.     It  is  a  ouestion 
which  I  have  often  m  my  professional  life  had 
occasion   to  consider,  and  upon  which   I  have 
.Arrived  long  since  at  the    conclusion,  that  no 
•common    law    right    exists    after    publication." 
Now,  that  case,  coupled  with  the  words  of  the 
«tatnte  itself,  seems  to  me  convincing  that  the 
word  "  copyright "  as  used  in  the  statute,  does  not 
include  that  wnich,  whether  rightly  or  wrongly, 
is  called  copyright  at  common  law,  but  that  it 
applies   exclusively  in   its  widest  sense  to  the 
statutable  right.    Now,  the  whole  of  the  argu- 
ment of  the  Solicitor-General  has  been  founded 
upon  copyright  at  common  law.    He  argues  thus  : 
he  BAjs  "  suDsisting  copyright,"  in  sect.  6  of  the 
Act,  applies,  inter  alia,  to  copyright,  as  he  calls 
it,  at  common  law,  and  therefore  the  plaintiffs 
here  had  a  copyright  at  common  law,  and  there- 
fore, although  they  had  not  registered  it  and 
Jbrought  themselves  within  the  protection  of  this 
statute,  they  had  a  property  in  the  copies.    He 
says  that  the  words  "  subsistmg  copyright,"  both 
in  sect.  6  and  in  sect.  11,  apply  to  a  copyright  at 
■common  law.    I  am  of  the  contrary  opinion,  and 
I  think  that  the  words  "  subsisting  copyright,"  as 
lued  in  these  two  sections,  apply  solely  to  copy- 
right as  dealt  with  in  that  statute,  namely,  a 
statutable   protection.      At    common    law    the 
monopoly  was  given  by  the  Crown,  and  it  appears, 
in  one  sense,  wrongly  given.     It  was  supposed 
that    the    Crown  had   a   power  of   granting  a 
monopoly ;  but,  by  the  statute  of  James,  it  was 
■enacted  and  declared  that  monopolies  were  unlaw- 
ful, therefore  the  exercise  of  the  power  which  had 
4t)een  treated  as  lawful  before  was  by  the  statute 


declared  to  be  unlawfuL  But,  that  is  not  material 
to  the  judgment  here,  because  it  was  a  supposed 
right  of  the  Crown,  and  was  exercised  as  such. 
If  the  argument  of  the  Solicitor-&eneral  is  right, 
the  preamble  or  recital  to  the  Act  25  &  26  Vict, 
c.  68,  is  erroneous  ;  but,  if  copyright  is  to  be 
taken  to  be  statutable  copyright  for  paintings, 
draningfi,  and  photographs,  then  the  recital  in  the 
statute  is  right.  We  are  not  to  read  the  statute 
in  a  sense  in  which  it  may  be  wrong,  when  we 
can  properly  read  it  in  a  sense  in  which  it  may 
be  right.  In  sect.  2  it  is  provided  that,  "  Nothing 
herein  contained  shall  prejudice  the  right  of  any 
person  to  copy  or  use  any  work  in  which  there 
shall  be  no  copyright  "  (it  seems  to  me,  that 
there  is  copyright  in  every  work,  if  common  law 
copyright  is  to  included,  provided  the  man  was 
the  inventor  or  owner  of  the  thing,  and  it  was 
his  private  property),  "  or  to  represent  any 
scene  or  object,,  notwithstanding  that  there  may 
be  copyright  in  some  representation  of  such  scene 
or  object."  That  is,  as  was  stated  in  argnment, 
as  to  a  picture  of  the  Thames  at  a  particular  spot, 
there  is  copyright  in  a  particular  drawing,  ont 
no  copyright  in  the  representation  of  that  particn- 
lar  spot  in  a  different  drawing  drawn  indepen- 
dently by  a  different  person.  That  apparently 
was  the  object  of  this  section,  but  still,  it  appears 
to  me,  the  word  "  copyright "  is  used  in  the  same 
sense.  We  then  come  to  an  important  section  of 
the  statute,  which  to  my  mind,  is  the  turning 
point  of  our  decision  upon  this  subject.  That  is 
sect.  4,  which  says :  "  There  shall  be  kept  at  the 
hall  of  the  Stationers'  Company,  by  the  officer 
appointed  by  the  said  company,  for  the  purposes 
of  the  Act  passed  in  the  sixth  year  of  her  present 
Majesty  intituled,  'An  Act  to  amend  the  law 
of  copyright,'  a  book  or  books  entitled,  '  The 
Begister  of  Proprietors  of  Copyright  in  Paintings, 
Drawings,  and  Photographs.' "  That  is  here 
enacted  for  the  first  time.  The  section  goes  on 
to  say,  that  there  shall  be  a  record  of  the  person 
who  claims  to  be  the  owner  of  copyright  in 
paintings,  drawings,  and  photographs,  and  that 
such  register  shall  be  kept  as  other  registers  are 
enacted  to  be  kept,  in  order  to  enable  the  publio 
to  ascertain  and  to  have  a  record  of  "  the  person 
in  whom  such  copyright  shall  be  vested  in  virtae 
thereof."  "  Such  copyright,"  appears  to  me  to 
apply  to  the  paintings,  drawings,  and  photo- 
graphs ;  "  and  there  shall  be  a  record  of  the 
name  and  place  of  abode  of  the  author  of 
the  work  in  which  there  shall  be  such  copy- 
right (the  same  application),  together  with 
a  short  description  of  the  nature  and  subject 
of  such  work,  and  in  addition  thereto,  if  the 
person  registering  shall  so  desire,  a  sketoh,  oat- 
line,  or  photograph  of  the  said  work ;  and  no  pro- 
prietor of  any  such  copyright  shall  be  entitled  to 
the  benefit  of  this  Act  until  such  registration, 
and  no  action  shall  be  sustainable,  nor  any  penalty 
be  recoverable  in  respect  of  anything  done  before 
registration."  There  nas  been  some  criticism  upon 
the  last  words  "  such  copyright,"  as  to  whetner 
they  are  limited  in  the  same  way  as  those  words 
are  limited  in  the  anterior  part  of  the  section.  I 
think  the  real  meaning  of  it  is,  such  copyright 
for  which  this  provision  is  enacted  and  to  which 
this  Act  applies,  and  I  think  the  whole  framing 
of  the  clause  goes  upon  that.  This  section  thus 
becomes  a  most  important  one,  because  it  enacts 
that  until  such  registration  no-  action  shall  be 
Digitized  by  VjOOQ  If 
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sustainable,  nor  any  penalty  be  recoverable  in 
respect   of  anything  done   before   registration. 
Therefore,  so  applied  to  the  present  case,  nothing 
can  be  done  in  respect  of  acts  done  before  regis- 
tration,  namely,  the   printing   of   these  copies, 
the  bringing  of  the  copies  to  England,  and  the 
possible  circnlation  of  them.    They  were  broagbt 
to  England  before  registration,  and,  therefore, 
a  the  effect  of  this   Act  were  to  render  penal 
that  which  was  done  before  the  condition  of  the 
Act  had  been  complied  with,  namely,  registration, 
before  which  the  Act  says  that  no  action  shall 
be  bronght,  nor  any  penalty  recoverable,  it  wonld 
enable  a  penaltj^  to  be  recoverable  ex  vo»t  facto 
for  matterH  which  a  person  might,  as  tar  as  the 
Act  was    concerned,  have   done  lawfully  before 
registration,    and  make   them  eas  po»t  facto  nn- 
lairfiil  by   the   act    of    registration.     I   do   not 
think  we  can  pat  such  a  constmction  npon  the 
Act.     For  thn  person  who  may  be  entitled  to 
have  copyright  within  this  Act  to  be  allowed  to 
delay  registration,  and  by  registration  aej}o«<  facto 
to  bring  an  action,  and,  imder  sects.  6  and  11,  claim 
penalties,    forfeiture,    and    damages,    wonld    be 
encouraging  what  might  be  a  fraud,  and  what,  at 
all  events,   would  be  a  gross  act  of  negligence 
whereby  others  might  be  damnified.    Therefore  I 
cannot  read  the  Act  in  that  sense,  and  I  consider 
that  there  was  no  right  of  action  nntil  after 
nitration,  or  for  anything  done  in  contraven* 
tion  to  the   Act  before  registration.    The  onlj 
doubt  that  has  at  all  affected  my  mind  in  this 
matter  was  whether  a  person,  having  made  copies 
lawfully  as  &r  as  this  Act  was  concerned,  could 
sell  such  copies  after  registration  without  in- 
fringing the  copyright.    But  upon  consideration, 
I  think  that  the  proper  construction  of  "  sell  "  in 
sects.  6  and   11   is,  that  it  goes  with  the  other 
words,  and  the  sale  must  be  unlawful  within  the 
meaning  of  the  Act.    Therefore  it  would  apply  to 
a  sale  of  drawings  unlawfully  obtained  within  the 
meaning;  of  the  Act.    But  in  the  present  case  I 
ccHisider  that  the  copies  were  not  unlawfully  made 
within  the  meaning  of  the  Act;  no  consent  was 
required  of  the  proprietors  to  make  such  copies ; 
or,  at  any  rate,  if  tnere  was  consent  required,  it 
was  impliedly  given.     When    the   copies  were 
made  the  design  had  not  been  registered,  there- 
fore they  were  not  at  that  time  unlawfully  made. 
No  consent  was  rec[uired,  because  the  copyright 
had  not  been  registered  at  the  time  when  the 
copies  were  made.    For  these  reasons  I  am  of 
opinion  that  the  copies  were  not  unlawfully  made 
without  the  consent  of  the  proprietor,  within  the 
meaning  of  the  Act,  and  therefore  the  prohibition 
against  selling  them  does  not  apply  in  the  present 
case.  I  must  confess  that  I  think  that,  as  a  matter 
of  breach  of  faith  and  morality,  the  defendant  was 
entirely  in  the  wrong,  but  I  am  bound  to  constme 
the  Act  strictly,  and  it  appears  to  me  that  the 
defendant  was  not  legally  wrone  in  the  sense  of 
contravening  the  Act,  and  thererore  he  is  entitled 
to  judgment.    That  being  the  case,  I  will  now 
consider  what  the  action  is  brought  for.    The 
statement  of  claim  clearly  shows  that  it  is  bronght 
for  penalties  and  damages,  recoverable  by  virtue 
of  this  Act  of  1862.    It  is  not  an  action  for  in- 
fringement at  common  law,  nor  is  it  an  action  for 
the  infringement  of  copyright,  pursuant  to  any 
statute  anterior  to  this   Act.    The  statement  of 
claim  treats  the  rights  of  the  plaintiffs  as  flowing  I 
from  the  fact  of  their  being  registered  proprietors  1 


of  a  copyright  within  the  statute  25  &  26  Yict.. 
n.  68,  and  if  they  are  not  within  that  statute  they 
cannot  claim  the  penalties  and  damages  made- 
recoverable  by  it.  It  appears  to  me,  for  th* 
reasons  I  have  stated,   that  in  this  action  the- 

Slaintiffs  can  recover  neither  the  penalties  nor 
amages,  because  the  sale  I  consider  to  be  a  said 
of  that  which,  as  far  as  this  statute  is  concerned, 
Tag  lawfully  made  before  the  registration,  and  I 
think  that  they  had  a  legal  right  to  dispose  of 
those  things  which  were,  so  to  speak,  as  far  as  this 
statute  is  concerned,  lawfully  their  property, 
though  they  may  have  been  guilty  of  a  breach  of 
faith.  I  do  not  think  that  the  plaintiffs  hay» 
brought  the  case  within  the  true  meaning  and 
intent  of  the  statute,  and  therefore  they  cannot 
recover. 

Denman,  J. — ^My  brother  Grove  has  dealt  so- 
folly  with  all  the  points  of  this  case  that  I  intend 
to  add  only  a  very  few  words,  and  to  state  the- 
grounds  on  which  I  think  the  judgment  should 
be  on  both  points  for  the  defendant.    First,  I  am 
very  clearly   of  opinion  that  this   is  an  action   - 
founded  wholly  and  entirely  upon  the   Statute- 
25  &  26  Yiot.  o.  68.    The  cause  of  action  is  that 
which  is  contained  in  paragraph  5  of  the  statement 
of  claim,  which  states  that  that  the  defendant, 
without  the  consent  of   the  plaintiffs   as   sucb 
registered  proprietors  aforesaid,  did  repeat,  copy,. 
or  otherwise  multiply  for  sale  the  drawing.    I  do 
not  think  that  tluit  is   made  out.      There  is  a 
traverse  of  it  iu  the  statement  of  defence,  and  I 
think  that  the  plaintiffs  have  failed  to  make  it  out. 
I  do  not  think  that  it  is  proved  that  at  the  time- 
al   which    the    plaintiffs   were    registered    pro- 
prietors of  the  copyright   there  was  any   copy- 
made,  or  that  any  multiplication  for  sale  took 
place.  Secondly,  the  same  paragraph  of  the  state- 
ment of  claim  states  that  "  the  detendant,  know- 
ing that  such    copies  or   imitations    had   been 
utilawful^  made  as  aforesaid,  imported  into  the- 
ITnited  IGngdom  and  sold,  publisned,  offered  for 
sale,  and  caused  or  procured  to  be  imported,  sold, 
or  offered  for  sale,  the  said  copies  or  imitations 
made  without  such  consent  as  aforesaid."   I  think 
that  that,  on  the  ground  so  fully  explained  by  my 
brother  Grove,  is  not  made  out.    I  do  not  think 
that  it  is  made  out  npon  the  true  construction  of' 
this  statute  that  the  defendant  did  anything  in 
the  way  of   sale  that  the  statute  prohibits.    It 
appears  to  me  that  the  latter  part  of  sect.  4  of 
the  Act,  properly  construed,  is  clear  against  the- 
right  on  tne  part  of  an  author  or  a  proprietor,  as- 
he  is  called,  of  such  painting,  to  say  that,  although- 
be  may  never  have  registered  nntil  a  late  period 
after  the  making  of  copies,  he  has  a  right  under 
this  statute  to  sue  for  penalties  or  for  damages- 
in   respect    of    a   sale    of  things    made    before- 
registration.     I  do  not  think  that  that  could  bo 
done  without  violating  the  legal  meaning  of  the 
protection  afforded  by  the  latter  portion  or  sect.  4. 
The  words  are  that  "  no  proprietor  of  any  such 
copyright  shall  be  entitled  to  the  benefit  of  this  Act 
until  such  registration."    Now,  if  the  proprietor 
of  the  copyright  has  not  registered  until  after- 
the  copies  are  made,  it  seems  to  me  that  he- 
would,  by  suing  after  registration  in  respect  of~ 
a  making  before,  be  getting  the  benefit  of  the  Act 
in  respect  of  a  matter  which  was  lawful,  and 
which  is  not  prevented  or  forbidden  by  the  Act- 
at  all ;  and  still  more  strongly  am  I  of  this  opinion 
when  I  apply  the  later  words  of  the  section :  "JS<^ 
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action  shall  be  suRtainable,  nor  any  penalty  be 
recoverable,  in  respect  of  anything  done  before 
registration."  Now,  the  cause  of  action  is  a 
complex  one.  It  is  not  only  selling,  bnt  it  is 
selling  things  which  the  person  who  registers 
contends  that  he  has  a  sole  right  of  selling.  Bnt 
up  to  the  period  of  the  registration  of  the  copy- 
right, he  has  no  rights  at  all  to  prevent  anyone 
else  from  getting  these  things.  Then  I  do  not 
think  that  the  action  wonld  be  sustainable  in 
respect  of  a  thing  which  the  plaintiffs  had  no 
ri^nt  to  bring  an  action  for,  as  tney  have  done  in 
this  case,  namely,  for  selling  copies  of  a  drawing 
of  which  there  was  a  registered  proprietor  at  the 
time  of  the  sale,  although  there  was  no  registered 

Proprietor  at  the  time  when  the  copies  were  made, 
think  that  the  observations  of  my  brother 
Grove  are  very  strong  to  show  that  the  Act 
could  not  have  contemplated  an  action  of  this 
description  being  brought.  Looking  at  the 
sections  of  the  Act  which  are  intended  to  be 
enforced  in  this  action,  I  do  not  think  that  they 
in  anyway  sanction  that  copies  of  a  drawing 
legally  made  should  be  forfeited  by  reason  of  a 
subseqinent  registration  of  such  drawing.  I  do 
not  think  it  necessary  to  add  any  more  than  that 
I  entirely  concur  in  the  judgment  of  my  brother 
Grove,  and  the  reasons  he  has  given,  and  I  think 
the  action  cannot  be  sustained  in  respect  either  of 
damages  or  of  penalties. 

Judgment  for  the  defendant. 

Solicitor  for  the  plaintiffs,  H.  Bentteich. 

Solicitors  for  the  defendant,  Seath,  Parker,  and 
Srett. 


Thursday,  Dee.  16, 1886. 

(Before  Wills  and  Gbasthah,  JJ.) 

Tee  South  Staffobdshibe  Waterworks  Coxfant 

«.  Mason  anb  Sons,  (a) 
Wateneorhg   Glauaea  Act  1847   (10   Viet.  e.  17), 
»».  19  and  20 — Mines — Injury  topipee  of  a  water 
company  hy  tubsidenc^—Non-depotit  of  map  of 
pipes  and  underground  works. 
The  deposit  of  the  map  of  the  district,  showing  the 
sUuaiion  of  aU  existing  pipes,  prescribed  by  the 
19th  arid  20th  sections  of  the  Waterworks  Clauses 
Act  1847  (10  Vict.  e.  17)  m  a  condition  precedent 
to  the  right  to  recover  from  the  owner  of  minerals 
lying  under  the  pives  for  damage  caused  to  the 
pipes  by  working  tM  minerals. 
This  was  a  point  of  law  raised  by  the  3rd  para- 
graph of  the  plaintiffs'  reply,  and  ordered  to  be 
set  down  for  hearing  by  the  court  and  disposed  of 
before  the  trial  of  the  action  under  Order  XXV., 
r.  2. 

The  action  was  brought  by  the  South  Stafford- 
shire Waterworks  Company  against  Bichard 
Mason  and  Sons,  to  recover  a  sum  of  709Z.  12«.  Zd. 
in  respect  of  injury  caused  to  the  plaintiffs'  pipes 
by  a  subsidence  of  the  soil  by  reason  oi  the 
working  of  the  defendants'  collieries. 

It  appeared  that  in  the  year  1834  the  Dudley 
Waterworks  Company  was  incorporated  by  Act 
of  Parliament  (4  Will.  4,  c.  12)  for  the  supply  of 
water  to  divers  places  in  the  neighbourhooa  of 
Dndley,  including  among  others  the  parish  of 
Tipton,  in  the  county  of  Stafford. 

In  the  year  1853  the  plaintiff   company  was 

(a)  Beported  by  JosiPB  SjUTB,  Esq.,  BuTUteF.at-Law. 


incorporated  by  an  Act  of  Parliament  (16  it  17 
Vict.  c.  xzziii.),  which  was  passed  to  provide  for 
a  more  efficient  supply  of  water  to  certain  places 
including  the  parish  of  Tipton,  and  the  Act 
incorporated  the  provisions  of  the  Waterworks 
Act  1847. 

In  or  about  the  year  1860  the  plaintiffs  in 
pursuance  of  sect.  46  of  their  Act  t>urcha8ed 
the  undertaking  of  the  Dudley  Waterworks 
Company. 

In  the  years  1877  and  1881  the  plaintiffs  in 
pursuance  of  the  powers  conferred  on  them  by 
the  several  Acts  aforesaid,  caused  certain  main 
water  pipes  to  be  laid  in  and  under  certain  roads 
known  as  the  Bridge-road,  and  Toll  End-road,  in 
the  parish  of  Tipton,  and  the  plaintiffs  in  their 
statement  of  claim  contended  tnat  they  thereby 
acouired  under  the  said  Acts  a  right  to  subjacent 
ana  lateral  support  for  their  mains  from  the  soil 
and  minerals  m  and  above  which  they  were  laid. 

The  defendants  were  possessed  of  two  collieries, 
comprising  minerals  lying  under  and  adjoining 
Bridge-road  and  Toll  End-road,  in  which  tlie 
plaintiffs  mains  bad  been  laid. 

The  defendants,  after  the  laying  of  the  plain- 
tiffs  mains,  so  worked  their  collieries  and  minerals 
as  to  cause  the  same  and  the  soil  which  supported 
them  from  time  to  time  to  subsidy  and  therebT 
caused  the  mains  to  break  and  become  damage)^ 
and  the  plaintiffs  were  put  to  expense  in  raising 
and  repairing  their  mains  consequent  on  the 
subsidence. 

The  defendants  in  their  statement  of  defence 
did  not  admit  the  right  of  the  plaintiffs  to  the 
subjacent  and  lateral  support  alleged  in  their 
statement  of  claim,  and  denied  that  they  had  so 
worked  their  collieries  as  to  cause  the  plaintiffs' 
mains  and  the  soil  supporting  them  to  subside^ 
and  that  the  leaking  ot  the  mains  was  occasioned 
by  any  subsidence  of  the  soil,  or  withdrawal  of 
snbiacent  or  lateral  support. 

The  defendants  also  said  that  the  plaintiffs  had 
not,  as  required  by  sects.  19  and  20  of  the  Water- 
works Clauses  Act  1847  (10  Vict.  c.  17),  caused  a 
survey  map  to  be  made  of  the  district  or  sitnatiom 
of  the  mam  water  pipes  alleged  to  have  been  laid 
in  1877  and  1881  in  and  under  the  roadways 
mentioned,  and  had  not  deposited  the  same  with 
the  clerk  of  the  peace  for  the  parish  of  Tipton, 
and  that  there  had  been  no  plan  or  map  open  to 
the  inspection  of  the  defendants  as  required  by 
the  said  sections. 

The  plaintiffs  in  their  reply  joined  issue,  save 
that  with  respect  to  the  allegations  of  the  defen- 
dants as  to  the  survey,  plan,  and  map,  which  they 
did  not  admit,  they  further  contended  that  com- 
pliance with  the  provisions  of  the  19th  and  20th 
sections  of  the  Waterworks  Clauses  Act  1847 
was  not  in  point  of  law  a  condition  precedent  to  the 
acquisition  of  the  right  to  support  for  their  main 
water  pipes,  and  that  independently  of  any  such 
compliance  they  became  and  were  entitled  under 
and  by  virtue  of  the  said  Act  to  subjacent  and 
lateral  support  for  their  pipes  from  the  defen- 
dants' soil  and  minerals  from  and  after  the  time 
of  the  laying  of  the  sajne. 

It  was  thereupon  ordered  that  the  point  of  law 
thereby  raised  should  be  set  down  for  hearing, 
and  disposed  of  before  the  trial  of  the  action 
nnder  Order  XXV.,  r.  2,  and  this  was  the  point 
of  law  which  now  camo  on  for  hearing. 

The  argument  principally  turned  on  the  con- 
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straction  of  the  following  sections  of  the  Water- 
works  Clanses  Aot  1847  (10  Vict.  c.  17) : 

18.  The  nndertakerg  shall  not  be  entitled  to  any 
mines  of  coal,  ironetone,  slate,  or  other  minerals,  under 
any  land  purchased  by  them,  except  only  snoh  parts 
thereof  aa  shall  be  necessary  to  be  dug  or  carried  away, 
or  used  in  the  oonstmotion  of  the  waterworks,  nnless 
the  same  shall  have  been  expresshr  pnrohased,  alid  all 
such  mines,  exceptiri;  as  aforesaid,  shall  be  deemed  to 
be  exoepited  oot  of  the  conveyance  of  snoh  lands,  unless 
they  shall  have  been  expressly  named  therein,  and  con- 
re]^  thereby. 

19.  The  undertakers  shall  from  time  to  time  within 
iix  months  from  the  time  at  which  any  pipes,  conduits, 
or  nndergronnd  works,  shall  have  been  laid  down  or 
formed  by  them,  cause  a  surrey  map  to  be  made  of  the 
district  withbi  which  any  such  pipes  or  undersnmnd 
works  shall  be  laid,  on  a  scale  not  less  than  one  foot  to 
a  mile,  and  shall  cause  to  be  marked  thereon  tiie 
coarse  and  situation  of  all  ezistinr  pipes  or  condnits 
for  the  collection,  paasag'e,  or  distribution  of  water  and 
ondergTOond  works  belonging  to  them  in  order  to  show 
all  such  underground  works  within  the  said  district, 
and  shall  within  six  months  from  the  making  of  any 
alterations  or  additions  cause  the  said  map  to  be  from 
time  to  time  corrected,  and  such  additions  made  thereto 
as  may  show  the  line  and  situation  of  all  such  pipes, 
conduits,  and  underground  works  as  may  be  laid  down 
or  formed  by  them  from  time  to  time  after  the  passing 
of  the  special  Act ;  such  map  and  plan,  or  a  copy 
thereof,  with  the  date  expressed  thereon  of  the  last  time 
iriien  the  same  shall  have  been  so  corrected  as  afore- 
said, shaU  be  kept  in  the  office  of  the  undertakers,  and 
shall  be  open  to  the  inspection  of  all  persons  interested 
in  tibe  name  wittun  the  district. 

SO.  The  undertakers  shall  from  time  to  time  within 
three  months  from  the  time  at  which  any  such  map  or 
{dan,  or  any  such  correction  thereof  or  addition  thereto 
shall  hare  been  made,  deposit  with  the  clerks  of  the 
I)eace  in  England  of  every  county  in  which  such  district 
or  any  part  thereof  may  be  situate,  and  also  with  the 
parish  clerks  of  the  several  parishes  in  England  in 
which  such  underground  works  shall  be  situate,  copies 
of  -Uie  map  or  plan  with  all  such  particulars  ana  aJl 
such  corrections  and  additions  so  far  as  relates  to  such 
oounties  and  parishes  respectively. 

22.  Except  where  otherwise  provided  for  by  agree- 
ment between  the  undertakers  and  other  parties,  if  the 
owner,  lessee,  or  occupier,  of  any  mines  or  minerals 
lying  under  the  reservoirs  or  building  belonging  to  the 
undertakers,  or  under  any  of  their  pipes  or  works 
which  shall  be  underground,  and  shall  be  described  in 
the  map  or  plan  which  shall  be  so  kept  and  deposited 
as  hereinbefore  mentioned,  or  within  the  prescribed 
distance,  if  any,  and  if  no  distance  be  prescribed  within 
forty  yards  therefrom,  be  desirous  of  working  the  same, 
sudi  owner,  lessee,  or  occupier,  shall  give  the  under- 
takers notice  in  writing  of  his  intention  so  to  do  thirty 
days  before  the  commenoemant  of  working ;  and  upon  the 
receipt  of  such  notice  it  shall  be  lawful  for  the  under- 
takers to  cause  Buch  mines  to  be  inspected  by  any  persons 
ap[)ointed  by  them  for  the  purpose  ;  and  if  it  appear  to 
the  undertakers  that  the  working  of  such  mines  or 
minerals  is  likely  to  damage  the  said  works,  and  if  they 
be  willing  to  make  compensation  for  such  mines  to  such 
a^aer,  lessee,  or  occupier  thereof,  then  he  shall  not  work 
the  game. 

28.  The  undertakers,  under  snoh  superintendence  as  is 
hereinafter  specified,  may  open  and  break  np  the  soil 
sad  pavement  of  the  several  streets  and  bridges  within 
the  limits  of  the  special  Act,  and  may  open  and  break 
m  any  sewers,  drains,  or  tunnels,  within  or  under  such 
sheds  and  bridges,  and  la;^  down  and  place  within  the 
same  limits,  {lipes,  conduits,  service  pipes,  and  other 
works  and  engines. 

WiUt  (with  him  Jelf,  Q.C.)  for  the  plaintiff 
company. — The  non-deposit  of  the  map  and  plan 
directed  to  be  made  by  the  Waterworks  Clanses 
Act  1847  (10  Vict.  c.  17)  is  no  answer  to  an  action 
for  a  distnrbance  of  the  right  of  support  for 
their  pipes  which  the  plaintiffs  have  under  the 
28th  section  of  the  Act.  In  Re  an  Arbitration 
htfween  the  Corporation  of  Dudley  and  the  Earl 


of  Dudley's  Trustees  (45  L.  T.  Eep.  N.  S.  733 ; 
8  Q.  B.  Div.  86)  it  was  held  that  the  Public 
Health  Act  1875  imposes  on  landowners  through 
whose  land  sewers  mn  under  that  Act  an 
obligation  to  preserve  to  such  sewers  subjacent 
Bopport.  In  tnat  case  Brett,  L.J.  says :  "  If  all 
subjacent  support  may  be  taken  away,  the  sewer 
mnst  inevitably  fall.  Bat  it  is  impossible  to 
conceive  that  the  Legislature  can  haye  g^ven 
the  local  authority  a  power  as  against  landowners 
to  make  sewers,  and  an  obli^tion  in  favour  of 
landowners  to  repair  them,  without  at  the  same 
time  giving  the  right  to  support ;  without  such 
right,  the  power  to  construct  sewers  would  be 
illusive,  ridiculous,  and  wholly  inoperative."  The 
same  considerations  apply  in  the  present  case. 
Again,  in  the  Normanton  Gas  Company  v.  Fope 
and  Pearson  (48  L.T.  Bep.  N.  S.  666),  it  was  held 
that  the  gas  company  were  entitled  to  support 
for  their  mains,  and  to  recover  the  damage 
caused  to  them  by  the  mining  operations  of  the 
defendants.  [Wllls,  J. — Is  not  the  effect  of  the 
sections  that  the  company  must  either  purchase 
the  supporting  minerals,  or  ran  the  risk  of 
having  their  pipes  dropped?]  There  is  an 
absolute  right  to  support.  The  non-deposit  of 
the  plan  is  not  conclusive,  if  the  defendants 
knew  of  the  existence  of  the  pipes.  [Granthak, 
J. — The  18th  section  says  that  the  company  are 
not  to  be  entitled  to  any  mines  unless  expressly 
purchased.]  That  section  deals  with  the  owner- 
ship of  the  property  acquired  for  reservoirs  and 
buildings,  and  not  with  the  right  to  support  for 
the  pipes. 

Senn  Collins,  Q.C.  (with  him  JoJinston  Watson) 
for  the  defendants. — ^The  28th  section  belongs  to 
a  different  part  of  the  Act,  and  has  no  bearing 
on  this  question.  The  plaintiffs  have  no  absolute 
right  to  support,  and  in  the  absence  of  the 
deposit  of  any  map  or  plan  showing  the  existence 
of  mains  which  they  are  likely  to  injure,  are 
entitled  to  go  on  working  these  mines  in  the 
ordinary  way. 

Wills  in  reply. 

Wills,  J. — In  this  case  I  have  come  to  the 
conclusion  that  our  decision  must  be  in  favour 
of  the  defendants,  on  the  broad,  simple,  and 
intelligible  ground  that  in  the  Waterworks 
Clauses  Act  1847  there  is  a  group  of  sections 
expTessly  intended  to  meet  and  cover  the  class 
of  cases  to  which  this  belongs,  and  to  do  away 
with  the  effect  of  the  construction  placed  by  the 
Court  of  Appeal  on  a  similar  enactment  in 
Be  an  Arbitration  between  the  Corporation  of 
Dudley  and  the  Earl  of  Dudley's  Trustees  (45  L.  T. 
Eep.  N.  S.  733;  8  Q.  B.  Div.  86).  If  the  28th 
section  of  the  Act  stood  alone  it  would,  on  the 
authority  of  that  case,  prevail ;  and  it  would  be 
a  necessary  implication  that  the  ordinary  right 
of  action  for  personal  injury  remained,  and  was 
not  interfered  with.  But  it  seems  to  me  that  to 
decide  in  that  way  would  be  to  pass  over  the  fitct 
that  the  Legislature  has  provided  for  the  mutual 
protection  of  water  companies  and  mine  owners, 
by  a  group  of  sections  containing  provisions 
beneficial  to  both,  and  expressly  intended  to  meet 
such  cases  as  the  present.  I  think,  therefore, 
that  the  existence  of  the  body  of  legislation 
contained  in  sects.  18  to  23,  prevents  us  from 
giving  a  like  meaning  to  the  28th  section  to  that 
given  by  the  Court  of  Appeal  in  th*  case  I  have 
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inentioned  to  the  section  there  discussed.  These 
sections  in  mj  judgment  form  a  code  which  is 
perfectly  adequate  to  do  jnstice  between  the 
rival  owners  of  water  pipes  and  of  mines,  and 

Frovide  the  machinery,  into  the  details  of  which 
will  not  go,  for  the  regulation  of  their  conflicting 
rights.  The  owner  of  the  pipes  is  not  to  be 
-called  upon  to  compensate  the  owner  of  the 
minerals  until  there  is  a  danger  that  the  neces- 
sary support  will  be  taken  away  and  the  pipes 
interfermi  with,  and  then  he  is  at  once  relieved 
from  the  danger  by  taking  the  steps  provided  by 
the  Act.  Now  the  knowledge  of  tne  existence  of 
pipes  resting  upon  the  support  of  the  minerals  ia 
'doubtless  in  some  cases  a  temptation  to  mine 
'Cwners,  and  there  may  have  been  cases  in  which 
when  markets  have  bisen  dull  mine  owners  have 
worked  in  a  particular  direction  with  the  object 
-of  obtaining  the  compensation  provided  by  the 
Act,  but  in  this  case  the  plaintiffs  have,  either 
from  negligence  or  design,  failed  to  deposit  the 
plan  prescribed  by  the  Act  for  the  purpose  of 
^ving  information  to  the  mine  owner  when  be  is 
in  danger  of  damaging  the  pipes  of  the  wat«r 
companv.  Their  failure  to  do  so  has  made  it 
impossible  for  us  to  apply  the  22nd  section  of  the 
Act.  No  plan  was  deJMisited  showing  the  pipes 
laid  down  by  them.  Consequently  the  mine 
owner  was  deprived  of  his  chance  of  making  use 
of  the  section,  and  it  would  therefore  be  highly 
unreasonable  for  us  to  hold  that  the  plaintiffs 
had  a  right  to  compensation  for  the  interference 
with  their  pipes,  when  by  their  conduct  they  had 
rendered  it  impossible  for  the  mine  owner  to  take 
advantage  of  the  provisions  of  the  statute.  It 
seems  to  me  plain  that  where  these  sections  are 
Applicable  the  general  right  of  support  does  not 
-exist,  and  the  plaintiffs  having  rendered  it  im- 
possible for  the  mine  owner  to  act  under  the 
sections,  cannot  avail  themselves  of  that  right  to 
bring  an  action  for  interference  -with  their 
pipes.  Their  right  it  must  be  remembered  is  not 
founded  on  common  law,  but  is  a  right  given  by 
statute,  and  their  claim  to  exercise  it  wnenthey 
have  shut  the  defendants  out  from  the  statute  is 
unreasonable. 

Gkantham,  J. — ^The  whole  of  the  argument  on 
which  the  learned  counsel  for  the  plaintiffs  relies, 
is  based  upon  a  statute  and  a  decision  dealing 
with  an  entirely  dissimilar  state  of  circumstances. 
Were  it  not  for  the  judgment  of  the  Court  of 
Appeal  in  the  case  of  the  Arbitration  bettneen  the 
Corporation  of  Dttdley  and  the  Earl  of  Dudley's 
Tnuiees  (uhi  »up.),  and  perhaps  also  the  Norman- 
ton  case  {ubi  fup.),  there  would  be  nothing  to  be 
said  in  favour  of  the  plaintiffs.  The  circumstances 
of  those  cases  are  different,  and  they  do  not  apply. 
With  reference  to  the  circumstances  of  this  case,  I 
can  imagine  many  cases  in  which  great  injustice 
would  be  done  if  we  decided  in  favour  of  the 
plaintiffs.  It  is  urg^  on  their  behalf  that  the 
pipes  were  laid  in  a  public  street,  and  that  there- 
fore it  cannot  be  said  that  the  otnier  of  the  mine 
did  not  know  that  they  were  there;  but  I  can 
easilv  understand  that  many  cases  might  occur 
in  which  the  mine  owner  would  be  able  to  say 
that  he  did  not  know  they  were  there.  The 
22nd  pection  of  the  Waterworks  Clauses  Act 
1847  provides  that  the  mines  l3ang  near  the 
pipes  shall  not  be  worked  until  the  owners  have 
given  notice  of  their  intention  to  do  so  to  the 
company ;  and  if  no  distance  is  prescribed  by  the 


speeial  Act,  forty 
distance.     This 


yards  is  mentioned  as  the 
itonce  was  taken,  I  imagine, 
from  the  Bailways  Clauses  Act,  as  in  many 
respects  it  is  not  applicable  to  water  companies, 
and  no  doubt,  if  the  provision  had  been  originally 
framed  for  water  companies,  a  different  distance 
would  have  been  prescribed.  Still  that  distance 
was  prescribed  by  the  Legislature,  and  the  pro- 
vision is  perfectly  clear.  Then  it  is  said  that  the 
mine  owner  might  have  known  notwithstandinj; 
the  failure  to  deposit  the  map  that  the  pipes  trere 
there.  Let  us  see  what  might  have  happened. 
The  plaintiffs  date  their  origin  from  the  year 
1834  when  the  Dudley  Waterworks  Company 
were  incorporated,  and  the  pipes  might  have  been 
laid  so  long  ago  as  that.  It  is  true  that  the 
plaintiff  company  had  nothing  to  do  with  this 
district  until  the  year  1860 ;  but  they  seem  at  that 
time  to  have  purchased  the  whole  undertaking; 
of  the  Dudley  company,  and  it  is  therefore  quite 
possible  that  they  might  not  themselves  know^ 
exactly  where  some  of  their  own  pipes  -were 
situate.  On  the  other  hand,  the  mine  might  also 
have  changed  hands  frequently  since  that  time. 
I  think  that  if  we  listened  to  this  argumraat  '«re 
should  be  throwing  a  great  burden  where  it 
ought  not  to  be  thrown.  It  is  suggested  that  by  a 
strained  interpretation  of  a  later  section  in  the 
Act  we  might  hold  that  the  plaintiffs  are  entitled 
to  an  absolute  right  of  support,  but  in  the  £ace 
of  these  specific  provisions  giving  the  under- 
takers, if  they  choose  to  act  in  accordance  -with 
them,  every  protection  which  they  need,  I  do  not 
feel  justified  in  giving  thai  effect  to  the  later 
section  which  the  plaintiffs  suggest. 

Solicitors  for  the  plaintiffs.  Burton,  Yeates, 
Hart,  and  Burton,  for  Johnson  and  Co.,  Birming- 
ham. 

Solicitors  for  the  defendants,  Bobinaon  and 
Dee*,  for  Shiakespeare,  Oldbury. 


PBOBATE,   DIVOBCE,    AND  ADMTBAT.TY 

DIVISION. 

DIVOECE  BUSINESS. 

Wedriesday,  Nov.  10, 1886. 

(Before  Butt,  J.) 

BOBINSON  V.  BOBINSOM.  (a) 
Practice — Guardianship  of  Infants  Act    1886-^ 

Postponement  of  decree  absolvie. 
A  DECREE  nisi  having  been  pronounced  in  favour 
of  a  wife,  and  the  custody  of  the  children  of  the 
marriage  being  at  the  same  time  granted  to  her, 
she  moved  the  court  to  declare  the  husband  to  be, 
under  49  &  50  Vict.  c.  27.  s.  7,  "a  person  (6) 
unfit  to  have  the  custody "  of  the  issue  of  the 
marriage,  and  the  Court  postponed  making 
the  decree  absolute,  and  granted  an  adjournment 
of  the  motion,  in  order  to  give  the  applicant  an 

(a)  Beportnl  by  H.  DDKLKT.OKAXBBK0OK,  Esq.,  l]urlstar.at- 
Lftv. 

(b)  The  section  is  as  foUowB :  "  In  any  case  where  a 
decree  for  a  jndicial  separation,  or  a  decree  ni«t  or 
abgolnte  for  divorce,  shall  be  prononnced,  the  court 
prononncing  snoh  decree  may  thereby  declare  the  parent, 
by  reason  of  whose  misconduct  snoh  decree  is  made,  to 
be  a  person  nnfit  to  have  the  cnstody  of  the  children  (if 
any)  of  the  marriage ;  and,  in  sncfa  case,  the  parent  no 
declared  to  be  unfit  shall  not,  npon  the  death  of  the 
other  parent,  be  entitled,  as  of  right,  to  the  costody  or 
guardianship  of  such  children."        "  '  ' 
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opportunity  of  bringing  forward  farther  aflS- 
davits  in  support  of  the  declaration  she  was 
seeking. 

B.  ff.  PriWhard  for  the  wife,  the  petitioner 
in  the  divorce  proceedings,  applied  on  motion 
tm  an  order,  by  which  it  might  be  declared 
by  the  coart,  under  the  Guardianship  of 
Infants  Act  1886  (49  &  60  Vict.  c.  27),  8.  7, 
that  the  respondent  "is  a  person  unfit  to 
hare  the  custody  of  the  child  of  the  marriage." 
Theparties  were  married  in  1880,  and  the  decree 
itwi  was  obtained  in  ISaj  1886.  The  decree  niri 
formed  the  only  basis  for  the  present  application. 
The  respondent  had  been  served  witn  notice 
of  motion,  but  was  not  represented.  This 
being  the  day  on  which,  in  the  ordinary 
coorae,  the  decree  nisi  would  be  made  absolute, 
it  was  necessary  to  make  the  present  application 
fro  formd,  and  to  aak  that  the  decree  absolute 
might  be  postponed,  in  order  that,  upon  a  future 
date,  farther  affidavits  might  be  filed  upon  which 
to  satisfy  the  court  of  the  sufficiency  of  the 
^unds  upon  which  the  application  was  based. 
By  sect.  11  of  the  Act  it  is  provided  that :  "  Eules 
for  regulating  the  practice  and  procedure  in  any 
proceedings  under  this  Act,  and  the  forms  in 
such  proceiedings,  may  from  time  to  time  be  made 
— 80  far  as  respects  the  High  Court  of  Justice  or 
Her  Majesty's  Court  of  Appeal  in  England  or 
Ireland,  by  Eules  of  Court."  But  it  did  not 
appear  that  any  such  rules  had,  as  yet,  been 
promulgated.  The  necessity  for  making  this 
application  to-day  wan,  it  was  further  suggested, 
in  order  to  obviate  the  possibility  of  Its  being 
said,  hereafter,  that  the  petitioner  was  out  of 
time,  and  that  she  ought  to  have  come  to  the 
court,  on  this  motion,  at  the  ver^  latest  on  the 
day  when  the  decree  nisi  wonld^  in  the  ordinary 
course,  be  made  absolute. 

Butt,  J. — I  doubt  whether  you  are  entitled  to 
come  on  affidavits  made  after  the  trial. 

Prit^ard. — This  is  a  new  Act,  and  the 
practice  is  not  yet  settled. 

BvTT,  J. — I  am  not  at  all  sure,  that  the  real 
meaning  is  not,  that  the  judge  who  tries  the 
cause,  if  he  sees  ground,  shall  then  determine  that 
the  person  is  an  unfit  person,  aiid,  on  that,  a 
declaration  of  such  finding  may  be  put  either  in 
the  decree  niri  or  absolute.  I  suspect  that  the 
real  meaning  is,  that  it  should  be  aetermined  at 
the  trial. 

PriUhard  submitted  that  the  practice  under 
this  Act  would  bo  analogous  to  that  under  the 
Divorce  Act. 

Bun.  J. — ^Why  not  proceed  under  that  Act, 
instead  of  under  this  new  Act  ? 

Fritehard. —  What  we  are  asking  for  is  a 
declaration  that  the  father  is  an  unfit  person  to 
have  the  custody  of  the  child,  so  that,  in  the 
event  of  the  mother  dying  before  the  child  comes 
of  age,  the  father  may  be  debarred  from  having 
the  guardianship  of  the  child ;  and  that  is  asking 
something  more  than  the  court  has  already  given 
us.  In  the  present  case,  this  application  could 
not  hare  been  made  at  the  time  of  the  trial, 
because  the  decree  niri  was  obtained  before  the 
Act  came  into  operation. 

Brrr,  J. — Yon  are  entitled  to  the  adjourn- 
ment that  you  ask.  Ton  must  serve  notice  on 
the  respondent,  and    I    think    yon  ought  also 


to  deliver  copies  of  any  affidavits  upon  which 
you  rely. 

Solicitors  for  the  applicant,  Pritchard,  Engl»- 
field,  and  Co.  

Nov.  23,  1886,  Mareh  15,  1887,  and  in  Chambers 

May  25, 1B87. 

(Before  Butt,  J.) 

Habbisom  v.  Harbison,  (a) 

DivorcB — Permanent  maintenance — Variation  of 

tettlementa  —  Reverrixmary  interests  of  hiuhand 

and  wife — Refusal  to  insert  du/m  sola  et  casta 

claus»— Divorce  Act  (20  ^  21  Viet.  c.  85),  «.  32. 
Reversionary  interests  will  not  he  talcen  into  account 

by  the  court  in  allotting  permanent  maintenance, 

nnless  there  are  special  reasons  for  the  eontfary, 

as,  for  example,  in  a  case  where  it  would  be  other- 

toise  impracticable  to  secure  a  provision  for  th» 

wife. 
A  DECBEE  absolute  for  divorce  having  been  pro- 
nounced, on  the  ground  of  the  adultery  and 
cruelty  of  the  husband,  the  wife  filed  her  petition 
for  permanent  maintenance  and  variation  of 
settlements. 

Upon  this,  the  Registrar  reported  to  the  court 
that,  upon  the  death  of  a  lady,  now  over  ninety 
years  of  age,  the  respondent  would  become 
entitled  in  possessidn  to  a  sum  that  would  about 
double  bis  present  income,  and  that  the  petitioner, 
who  took  tne  first  interest  in  the  income  arising 
from  the  fund  brought  into  settlement  by  her 
alone  upon  the  marriage,  also  had  a  reversionary 
interest  in  a  fund,  the  proceeds  of  which  would, 
when  it  came  into  possession,  about  donble  her 
present  income. 

The  Registrar  recommended  that  the  husband 
should  secure  to  his  wife  such  a  sum  annually  as 
would  bring  her  present  income  up  to  one-third 
of  the  present  joint  incomes  of  the  petitioner  and 
respondent,  and  that,  on  the  falling  in  of  his 
reversion,  he  should  secure  to  her  a  further  sum 
on  the  same  basis  of  calculation ;  but  that  what- 
ever sum  he  might  pay  to  the  petitioner  should 
be  reduced  by  the  amount  derivable  from  her 
reversion,  whenever  it  should  fall  into  possession. 

The  Court  declined  to  confirm  the  registrar's 
report,  and  ordered  the  respondent  to  secure  to 
the  petitioner  for  her  life  an  annual  sum,  ec^nal 
to  one-third  of  their  present  joint  incomes,  leaving 
the  reversionary  interests  of  both  parties  wholly 
out  of  the  question. 

The  Court  refused  to  direct  that  the  payments 
be  made  to  the  petitioner  only  dum  casta  et  sola 
vixerit. 

On  May  11, 1886,  the  Court  by  its  final  decree 
dissolved  the  marriage  at  the  suit  of  the  wife, 
on  the  ground  of  the  husband's  adultery  and 
cruelty. 

There  was  no  issue  of  the  marriage. 

The  petitioner  had  brought  into  settlement,  on 
the  marriage,  a  sum  of  lOOOl.,  invested  on  mort- 
gage, and  producing  an  income  of  407.  a  year. 

'The  trusts  were  to  the  wife  for  her  life,  then  to 
the  husband  for  his  life;  the  wife  was  given  a 
power  of  appointment,  and  in  default  of  the 
exercise  of  that  power  the  fund  was  distributable 
as  if  she  had  died  intestate. 

The  petitioner  was  possessed  of  no  other  source 
of  income. 

(a)  BaportMl  by  H.  DCBLBT-OaiziBBOOX,  Eiiq.^BArriiter^t-Lav. 
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She  was,  however,  entitled  to  one-fifth  share  of 
a  sum  of  5074J.  4«.  2d.  Consols,  expectant  on  the 
-death  of  a  lady  now  seventj-five  ^ears  old. 

The  husband  broaght  nothing  into  settlement. 
His  present  income  was  4002.  a  year,  and  he  had 
a  reversionary  interest  in  a  snm  prodnoing  an 
income  of  about  425Z.  a  year,  expectant  on  the 
death  of  a  lady  now  over  ninety  years  of  age. 

The  Registrar  recommended  that  the  respondent 
should  be  ordered  to  pay  to  the  petitioner  the 
8um  of  llOZ.  per  annum,  this  being  equal  to 
about  one-third  of  the  estimated  joint  income  of 
the  parties  less  the  4/01.  a  year  to  which  the 
petitioner  was  entitled  under  the  settlement. 

He  further  recommended  that,  on  the  falling 
in  of  the  respondent's  reversion,  a  sum  of  1301. 
per  annum,  in  addition  to  the  before-mentioned 
sum,  should' be  payable  by  him  to  the  petitioner, 
hut  that  whichever  sum  might  be  payable  on  the 
falling  in  of  the  petitioner's  reversion  should  be 
thereupon  reduced  to  the  extent  of  401.  per 
annum,  the  estimated  income  from  such  reversion. 

The  Registrar  also  proposed  that  the  respondent 
should  be  ordered  to  give  Ciecnrity,  lor  the 
punctual  payment  of  the  respective  sums,  over 
the  whole  of  his  property,  including  that  to  which 
he  was  entitled  in  reversion.  Also,  that  all 
interest  of  the  respondent  in  the  marriage  settle- 
ment should  be  extinguished. 

Bayford,  Q.G.  {Barnard  with  him)  for  the 
petitioner. — ^If  the  husband  has  power,  as  he 
undoubtedly  has,  to  deal  with  tne  reversion, 
the  court  must  have  the  power  likewise. 
Sect.  32  of  the  Divorce  Act  (20  &  21  Vict.  c. 
S5)  empowers  the  court  to  make  such  order  as  it 
may  deem  reasonable,  having  regard  to  the 
husband's  means,  and  to  the  conduct  <^  the 
parties.  The  practice  has  been  for  the  husband 
to  give  security  over  the  whole  of  his  pro- 
perty, which,  in  the  present  case,  consists  oi  an 
actual  income  and  of  a  vested  reversionary 
int«rest,  which  he  can  deal  with  at  once  if  he 
chooses,  and  which  has  a  present  actual  cash  value. 
The  court,  if  it  sees  fit,  may  order  a  gross  sum 
to  be  secured  instead  of  an  annual  payment.  In 
that  case,  the  present  cash  value  of  this  rever- 
sionary interest  must  be  taken  into  account  in 
calculating  what  the  sum  to  be  so  secured  should 
be.  In  the  old  Ecclesiastical  Courts  there  are 
cases  reported  where  the  reversions  have  been 
ordered  to  be  capitalised  pending  suit,  but  I  do 
not  find  any  modem  reported  decision  on  the  point. 
As  to  the  dwm  tola  et  coata  clause,  it  is  a  matter 
entirely  in  the  discretion  of  the  court,  whether  it 
shall  be  inserted  in  the  order  or  not : 

MtdUy  v.  XedUy,  47  L.  T.  Bep.  N.  8.  556 ;  7  P.  Div. 
122; 

Gladttone  v.  OlacMone,  35  L.  T.  Bep.  N.  8.  SSO; 
1  P.  Div.  442  ; 

Hart  V.  Hart,  46  L.  T.  Bep.  N.  S.  13;  18  Ch.  Div. 
671. 

Indeiiaick,  Q.C.  {Searle  with  him)  for  the 
respondent. — ^The  32nd  section  of  the  Divorce  Act 
jfives  the  court  power  to  deal  only  with  the 
property  of  the  husband,  of  which  he  is  in 
actual  possession.  Two  former  judges  in  this 
court  have  taken  different  views  as  to  the 
amount  that  ought  to  be  paid  tn  the  wife  in  cases 
of  this  kind,  but  they  both  agreed  that  the  dum 
$o}a  el  casta  clause  ought  to  be  inserted,  and  this 
rule  has  been  inflexible  in  cases  where  the  allot- 
ment of  pemuuient  maintenance  was  made  oat  of 


funds  provided  entirely  by  the  husband:  Sir 
Cresswell  Cresswell,  in  FUher  v.  Fuher  (5  L.  T. 
Hep.  N.  &.  364 ;  2  Sw.  &  Tr.  at  p.  414) ;  and  Lord 
Penzance,  in  Sidney  v.  Sidney  (12  L.  T.  Bep.  N.  8. 
826;  4  Sw.  &  Tr.  178). 

Butt,  J. — Apart  from  authority,  it  seems  to 
me  (as  to  the  dum  casta  et  tola  clause)  a  strong 
proposition,  that  the  hnsband's  property  is  to  be 
taken  for  the  income  of  the  wife,  and  that  she  is 
to  be  left  free  to  marry  again  the  next  day. 

Bayford,  Q.C.  in  reply. — It  is  not  a  matter  of 
course  to  put  the  dum  tola  et  casta  clause  in  the 
deed.  It  is  in  the  discretion  of  the  court.  An 
instance  of  this  is  the  case  of  Bradley  v.  Bradley 
(47  L.  T.  Bep.  N.  S.  365;  7  P.  Div.  237).  This 
case  refers,  however,  only  to  that  part  of  the 
clause  which  deals  with  the  chastity  of  the 
petitioner.  No  mention  is  made  of  her  re- 
marriage. In  Hitch  V.  Hitch,  an  unreported  case, 
which  went  to  the  Court  of  Appeal,  the  wife  had 
married  again  before  tho  deed  was  even  executed. 
Nevertheless  the  court  ordered  the  husband  to 
execute  it.  The  dissolution  of  the  marriage 
makes  the  parties  free.  Is  the  wife's  freedom  to 
be  fettered  P  la  thn  variation  of  the  settlements, 
no  question  comes  in  as  to  the  "  sola  "  portion  of 
the  clause ;  the  husband  is  treated  as  dead.  In 
allotting  permanent  maintenance,  the  allowance 
is  to  be  made  to  her  "  for  her  life."  As  Ui  the 
sect.  32  of  the  Act,  already  cited,  the  wording 
distinctly  steers  clear  of  any  distinction  between 
money  in  possession  or  in  reversion,  and  uses  the 
word  "ability" — ability  to  do  whatP  Not  to 
pay,  but  to  secure :  (Judgment  of  the  Master  of 
the  Bolls  in  Medley  v.  Medley.) 

Butt,  J. — ^This  was  a  motion  to  confirm  the 
registrar's  report.  On  May  11,  1886,  a  decree 
absolute  dissolving  the  marriage  on- the  ground 
of  the  husband's  cruelty  and  adultery  was  made. 
On  Aug.  10  last,  an  order  was  made  confirming 
the  report  of  the  registrar  in  so  tar  as  it 
recommended  the  extinguishing  of  the  res- 
pondent's interest  under  the  marriage  settlement, 
the  only  property  ibronght  into  settlement  being 
the  wile's;  out  the  decision  upon  that  part  ca 
the  report  which  dealt  with  the  wife's  petition 
for  maintenance  was  reserved  for  farther  con- 
sideration. The  registrar  has  found  the  res- 
pondent's present  income  to  be  400L  a  year, 
derived  from  stocks  and  other  securities,  and  that, 
on  the  death  of  a  lady  over  ninety  years  of  age, 
he  will  be  entitled  to  property  producing  a 
further  income  of  4001.  to  4502.  a  year.  The 
petitioner  has  also  a  reversionary  interest  in  one- 
fifth  part  of  the  sum  of  5074Z.  4«.  2d.,  subject  to  the 
life  interest  of  a  lady  over  seventy-five.  The  pre- 
sent joint  income  of  husband  and  wife  is  4401.,  the 
latter  being  posseR!<ed  of  401.  a  year  under  her 
settlement.  The  principal  question  is,  whether 
the  husband's  reversionary  interest,  mentioned 
above,  is  to  be  taken  into  account,  and  if  so,  in 
what  way,  in  the  determination  of  the  amount  of 
the  permanent  maintenance  to  be  paid  to  the 
wife.  The  registrar  has  submitted  that  "the 
respondent  should  be  ordered  to  secure  to  the 
petitioner,  during  their  lives  or  until  his  reversion 
falls  in,  the  annual  snm  of  llOL,  being  about  one- 
third  of  the  joint  income  less  the  sum  of  401. 
now  received  by  the  petitioner,  and,  after  the 
falling  in  of  the  respondent's  reversion,  the 
i  additional  sum  of  1301.  a  year,  but  that  whatever 

Digitized  by  VjOOQ IC 


8Q>t.  24,  1887.] 


THE  LAW  TIMES. 


[Vol.  LYn.,  N.8.— 121 


Ask.] 


Tee  Asina.. 


[AuM. 


amoont  the  respondent  mar  be  paying  to  the 
petitioner  ahonla  be  reduced  bj  tne  Bam  of  402. 
vfaen  the  petitioner's  reversion  falls  into  posses- 
Bion.  On  the  part  of  the  respondent,  it  is 
contended  that,  under  sect.  32  of  20  &  21  Vict.  c. 
85,  the  court  has  no  power  to  deal  with  a 
reyersionary  interest  of  the  hnsband  or  with 
income  other  than  his  income  at  the  time  of  the 
duaolntion  of  the  marriage.  Althongh  I  cannot 
accede  to  that  argument  to  its  full  extent,  I  have 
come  to  the  conclusion  that  present  income  of  the 
Imsband  should  alone  be  dealt  with,  and  that 
reversionary  interests  should  not  be  resorted  to 
except  under  special  circumstances,  as,  for 
instance,  where  there  are  no  other  means  of 
ensaring  provision  for  the  wife.  Taking  into 
eoDBideration  aU  the  circumstances  of  this  case,  I 
shall  direct  that  the  respondent  do  secure  to  the 
petitioner,  during  her  life,  the  annual  sum  of  1302., 
Ddn^  about  one-third  of  his  income,  leaving  the 
]ietitioner,  over  and  above  that  amount,  in  posses- 
rion  of  the  402.  a  year,  the  respondent's  interest  in 
which  under  the  settlement  is  to  be  extinguished, 
and  leaving  the  reversionary  interests  of  both 
hnsband  and  wife  untouched.  'With  regard  to 
the  question  whether  the  deed  securing  to  the 
wife  the  above-mentioned  annual  sum  should 
contain  the  '■lause  dwn  $ola  et  casta  vixerit,  I 
gather  from  the  cases  cited  that  it  is  not  usual 
for  the  court  to  insert  any  direction  as  to  that  in 
the  order,  and  I  decline  to  do  so. 
Solicitors  for  the  petitioner,  Hughes  and  Son, 
Solicitor  for  the  respondent,  A.  J.  Cox. 


ADUmALTT  BUaXNESS. 

Bee.  14, 1886 ;  Feb.  7,  March  28, 1887. 

(B«forethe  Bight.  Hon.  Sir  Jahes  Ha»nxn  and 

Bdtt,  J.) 

Thb  Arina.  (o) 
Masiet's  wages — Extra  pay — Ten  days  double  pay 
— Wages  to  time  of  final  settlement — Merchant 
Shipping  Act  1854  (17  ^  18  Viet.  e.  104),  ««.  187, 
191 — Merdiant  Seamen  (Payment  of  Wages) 
Act  1880  (43  4-  44  Vict.  e.  16)  s.  4. 

Beeiion  191  of  the  Merchartt  Shipping  Ad  1854, 
giving  a  master  "the  same  rights,  liens,  and 
remedies  for  the  recovery  of  his  wages  "  as  a  sea- 
man has,  does  not  give  him,  the  right  to  double  pay 
under  sect.  187  of  the  Merchant  Shipping  Act, 
nor  to  wages  vp  to  the  final  setilement  of  his 
elatm  under  the  Merchant  Seamen  (Payment  of 
Wages)  Act  1880,  «.  4. 

The  Princess  Helena  (Lush.  190)  overruled. 

These  were  two  motions  in  objection  to  the 
registrar's  report  in  an  action  for  master's  wages 
and  disbursements. 

The  plaintiff  was  the  late  master  of  the  barque 
AriHo,  and  sued  in  rem  for  the  recovery  of  nis 
iraees  and  disbursements. 

The  action  was  defended  by  the  mortgagee  in 
possessbn. 

In  1886,  while  the  ^rtna  was  at  Newfoundland 
the  mortgagee  wrote  to  the  plaintiff,  telling  him 
he  was  about  to  take  possession  of  the  ship,  and 
'giving  him  certain  orders  as  to  the  management 
of  the  ship.    The  master  wrote  back  refusing  to 

(•I  Beportcd  by  J.  P.  AlinKAi.i,  and  Bdtlih  AgpIMAIX,  Eiiqra., 
BuTl>tei»«t-I«w. 


take  orders  &om  anyone  but  the  owner.  On  the 
ship  arriving  at  Swansea,  the  plaintiff  found  that 
the  owner  had  absconded,  and  thereupon  tele- 
graphed to  the  mortgagee  that  the  Arina  had 
arrived.  Thereupon  the  mortgagee  promised 
that  the  wages  of  the  crew  and  master  "  were  all 
right  with  him."  The  master,  however,  instituted 
the  present  action,  and  arrested>  the  Arina.  On 
the  same  day  the  master  was  discharged,  the 
mortgagee  promising  to  pay  him  his  wages  and 
disbursement,  if  his  accounts  were  at  once  sent 
in. 

The  action  was  referred  to  the  Registrar  and 
Merchants,  and  the  plaintiff  was  ordered  to  file 
his  accounts,  and  he  did  so,  claiming  his  wages  to 
the  date  of  his  discharge,  ten  days  double  pay, 
and  wages  to  the  date  <tf  final  settlement,  'nior 
to  the  hearing  of  the  reference,  the  defendant 
paid  into  court  the  plaintiff's  claim,  less  ten  days 
double  pay,  wages  until  the  time  of  final  settlement, 
and  costs.  The  assistant  registrar,  before  whom 
the  reference  was  heard,  allowed  the  ten  days 
double  pay,  disallowed  the  wages  to  the  darf>e 
of    final  settlement,  and  recommended  that  the 

Elaintiff  was  entitled  to  the  costs  of  reference, 
ut  not  to  the  costs  of  the  action. 
Both  parties  now  moved  to  vary  the  registrar's 
report,  the  plaintiff  claiming  to  be  entitled  to 
wages  to  the  date  of  final  settlement,  and  the 
defendant  objecting  to  the  allowance  of  ten  days 
doable  pay. 

The  motions  were  heard  before  Sir  James 
Hannen,  on  14th  Dec.  1886,  and  were  ordered  to 
be  re-argued  on  the  7th  Feb.  1887,  before  a 
Divisional  Court,  composed  of  Sir  James  Hannen, 
and  Butt,  J. 

L.  E.  Fyke  for  the  plaintiff.— The  registrar  was 
wrong  in  disallowing  wages  until  the  time  of 
final  settlement.  Upon  the  authority  of  The 
Princess  Helena  (Lusn.  190)  he  was  entitled  to 
ten  days  doable  pay,  and,  if  so,  it  is  illogical  to 
say  he  is  not  entitled  to  wages  to  the  date  of 
final  settlement.  The  reasons  which  make  a 
master  entitled  lo  ten  da^s  double  pay,  equally 
entitle  him  to  wages  to  time  of  final  settlement. 
[Sir  Jaubs  Haknen. — It  may  be  that  we,  sitting 
as  a  Divisional  Court,  may  question  the  accuracy 
of  Dr.  Lushington's  decision.]  By  sect.  1  of 
the  Merchant  Seamen  Act  1880,  that  Act  is  to 
be  construed  as  one  with  the  Merchant  Shipping 
Acts  1854  to  1876,  and  as  sect.  187  of  the 
Merchant  Shipping  Act  1854,  has  been  held  to 
be  applicable .  to  masters,  the  analogous  pro- 
visions of  sect.  4  of  the  Merchant  Seamen 
Act  1880  should  be  equally  applicable.  Even 
assuming  the  court  were  inclined  to  criticise 
the  decision  in  The  Princesi  Helena  the  court 
would  not  after  this  long  lapse  of  years  refuse 
to  follow  it.  Even  admitting  the  ten  days 
double  pay  not  to  form  part  of  the  master's 
wages,  he  can  recover  it  as  a  "  remedy  "  for  the 
enforcement  of  due  payment  of  his  wages. 
Assuming  the  plaintiff's  contention  to  be  correct 
in  principle,  he  is  on  the  facts  entitled  to  ten 
days  double  pay,  and  to  wages  till  the  time  of 
final  settlement. 

Bucknill,  Q.C.  for  the  defendant. — ^the  plaintiff 
is  neither  entitled  to  ten  days  double  pay  nor  to 
wages  till  the  time  of  final  settlement.  Even 
if  Th^  Princess  Helena  is  rightly  decided,  it 
does  not  nec«8aarily  follow  that  the^  Merchant 
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Seamen  Act  1880  is  applicable  to  masters.  Bat 
it  is  submitted  that  the  decision  in  The 
Princeis  Helena  shoald  be  overmled.  The 
reasons  which  indnced  the  Legislature  to  inflict 
a  penalty  on  shipo-vmers  for  withholding  payment 
of  seamen's  wages  have  no  application  to  the 
case  of  masters.  The  relation  ot  the  master  to 
his  owners  is  snch  that  the  master  is  not  in 
irant  of  that  protection  which  it  is  necessary  the 
seamen  should  have.  Bnt,  apart  from  outside 
considerations,  the  very  language  of  the  Legis- 
lature is  against  the  plaintiff's  contention  ;  sect. 
191  of  the  Merchant  Shipping  Act  1854  applies 
only  to  the  recovery  of  the  master's  wages  and 
confines  itself  to  giving  him  the  rights,  liens,  and 
remedies  possessed  by  seamen  for  the  recovery  of 
their  wages.  It  does  not  give  him  the  right  to 
extra  payment,  which  is  given  to  seamen  by  sect. 
187,  and  as  there  are  no  express  words  so  pro- 
viding, and  as  this  extra  payment  is  a  penalty 
inflicted  on  shipowners,  the  language  of  the  Eection 
shoald  not  be  strained  to  bear  a  meaning  which 
it  is  not  cleai'  it  posses&es.  The  same  remarks 
apply  to  the  plaintiff's  contention  that  he  can 
recover  the  extra  payment  as  a  "  remedy  "  for  the 
enforcement  of  the  payment  of  his  wages. 

Fyke  in  reply. 

March  28. — The  judgment  of  the  Court  was 
delivered  by  Butt,  J. — This  is  an  action  injrem. 
The  plaintiff,  a  master  mariner,  claims  2192.  Os.  2d. 
as  the  balance  of  wages  and  disbursements  due  to 
him,  and  also  ten  days  double  pay,  and  also  wages 
up  to  the  date  of  final  settlement.  Mr.  George  Chas. 
Stewart,  the  mortgagee  in  possession  of  the 
vessel  intervened,  and  it  is  between  him  and  the 
plaintiff  that  the  questions  now  under  considera- 
tion have  arisen.  The  amounts  were  in  the 
ordinary  course  referred  to  the  registrar,  assisted 
by  merchants.  Before  the  reference  came  on  for 
hearing,  the  defendant  had  tendered  and  paid 
into  court  sums  sufiicient  to  satisfy  the  plaintiff's 
claim,  except  the  sum.  of  82.  138.  4d.  which  the 
plaintiff  sought  to  recover  as  ten  days  double  pay, 
alleged  to  be  due  to  him  under  the  provisions  of  ss. 
187  &  191  of  the  Merchant  Shipping  Act  1864  (17  & 
18  Vict.  c.  104),  and,  except  an  amount  alleged  to  be 
due  to  him  under  sect.  4of  the  Merchant  Seamen 
(Payment  of  Wages  and  Bating)  Act  1880,  for 
wages  up  to  "  the  time  of  final  settlement."  The 
registrar  allowed  the  ten  days  double  pay,  but 
disallowed  the  claim  for  wages  up  to  final  settle- 
ment. Against  this  decision  each  party  has 
appealed.  There  is  also  a  question  raised  as  to 
costs.  Sect.  4  of  the  Merchant  Seamen  (Payment 
of  Wages  and  Eating)  Act  1880  (43  &  44  Vict.  c. 
16),  provides  as  follows :  "  In  the  case  of 
foreign-going  ships — (1)  The  owner  or  master  of 
the  ship  shall  pay  to  each  seamen  on  account,  at 
the  time  when  he  lawfully  leaves  the  ship  at  the 
end  of  his  engagemei.t,  21.  or  one-fourtn  of  the 
balance  due  to  him,  whichever  is  least;  and 
shall  pay  him  the  remainder  of  his  wages  within 
two  clear  days  (exclusive  of  any  Sunday,  fast  day, 
in  Scotland,  or  Bank  Holiday)  after  he  so  leaves 
the  ship.  (4)  In  the  event  of  the  seamen's  wages, 
or  any  part  therof,  not  being  paid  or  settled,  as 
in  the  section  mentioned,  then,  unless  the  delay 
is  due  to  the  act  or  default  of  the  seaman,  or  to 
any  reasonable  dispute  as  to  liability,  or  to  any 
other  cause  not  being  the  act  or  default  of  the 
owner  or  master,  the  seaman's  wages  shall  con- 


tinue to  run,  and  be  payable  until  the  time  of 
the  final  settlement  thereof."  But  for  a  case 
decided  by  Dr.  Lushington  in  the  year  1861,  it 
would  have  seemed  to  us  clear  that  the  enact- 
ment set  out  above  had  no  reference  to  master's 
wages.  Sect.  1  provides  "  that  this  Act  skall  be 
constrned  as  one  with  the  Merchant  Shipping 
Acts  1854  to  1876,  and  those  Acts  and  this  may 
be  cited  collectively  as  the  Merchant  Shipping 
Acts  1854  to  1880."  By  the  interpretation  clause 
of  the  Merchant  Shipping  Act  1854  (sect.  2),  the 
term  "  seamen  "  is  defined  as  follows :  "  Seainen 
shall  include  every  person  .(except  masters,  pilots, 
and  apprentices  daly  indentared  and  registered) 
employed  or  engaged  in  any  capacity  on  board 
any  ship."  If  the  matter  rested  there,  the  right 
of  the  master  to  wages  up  to  final  settlement 
would  seem  to  be  excluded  Dy  the  very  words  of 
the  section  under  which  he  claims  them,  no  lees 
than  by  the  general  scope  and  tenor  of  the 
Merchant  Seamen  Act  1880.  Acting  in  con- 
formity with  this  view  of  the  matter  the  registrar 
has  beien  in  the  habit  of  disallowing  claims  of 
masters  of  wtLgea  np  to  final  settlement.  Bat 
ss.  187  and  191  of  tne  Merchant  Shipping  Act 
1864,  provide  as  follows :  "  Sect.  187. — "The  master 
or  owner  of  every  ship  shall  pay  to  every  seaman 
his  wages  within  the  respective  periods  follow- 
ing (that  is  to  say)  in  the  case  of  a  home-trade 
ship,  within  two  days  after  the  termination  of 
the  agreement,  or  at  the  time  when  such  seaman 
is  discharged,  whichever  first  happens;  and  in 
case  of  all  other  ships  (except  ships  employed  in 
the  southern  whale  fishery,  or  on  other  voyages 
for  which  seamen,  by  the  terms  of  their  agree- 
ment, are  wholly  compensated  by  shares  in  the 
profits  of  the  adventure)  within  tnree  days  after 
the  cargo  has  been  delivered,  or  within  five  days 
after  the  seamen's  discharge,  whichever  first 
happens ;  and  in  all  cases  the  seaman  shall,  at 
the  time  of  his  discharge,  be  entitled  to  be  paid 
on  account  a  sum  equal  to  one-fonrth  part  of  the 
balance  due  to  him ;  and  every  master  or  owner 
who  neglects  or  refuses  to  make  payment  in 
manner  aforesaid,  without  sufficient  cause,  shall 
pay  to  the  seaman  a  sam  not  exceeding  the 
amount  of  two  days  pay  for  each  of  the  days,  not 
exceeding  ten  ten  days,  during  which  payment  is 
delayed  beyond  the  respective  periods  aforesaid, 
and  such  sum  shall  be  recoverable  as  wages. 
Sect.  191 :  "  Every  master  of  a  ship  shall,  so  far  as 
the  case  permits,  have  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  his  wages,  which  by 
this  Act  or  by  any  law  or  custom,  any  seaman 
not  being  a  master  has  for  the  recovery  of  his 
wages ;  and  if  any  proceeding  in  any  Coart  of 
Admiralty  or  Vice- Admiralty  touching  the  claim 
of  a  master  to  wages,  any  right  of  set-off  or 
coanter-claim  is  set  np,  it  shall  be  lawful  for  snch 
court  to  enter  into  and  adjudicate  upon  all 
questions,  and  to  settle  all  accounts  arising  or 
outstanding,  and  unsettled  between  the  parties 
to  the  proceeding,  and  to  direct  f>ayment  of 
any  balance  which  is  found  to  be  due."  In  the 
case  of  The  Princeat  Helena,  Dr.  Lushington 
held  that  by  virtue  of  these  sections  a  master 
has  the  same  right  to  extra  payment  as  the 
seaman  has,  where  hia  wages  have  not  been 
paid  at  the  proper  time.  The  plaintiff  contends 
that,  inasmuch  as  the  Merchant  Seamen  Act  1880 
is  to  be  construed  as  one  with  the  Merchant 
Shipping  Act  1854;  andinaraiach  as  sect.  191 
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has  been  held  to  give  masters  of  ships  the  same 
right  to  recover  extra  payment  as  spamen  hare ; 
it  follows  that  masters  are,  equally  with  seamen, 
entitled  to  recover  wages  to  final  settlement. 
Assnming  the  case  of  The  Princess  Helena  to 
bave  been  rightly  decided,  this  is  a  contention 
not  easy  to  answer.  If  that  case  is  accepted 
18  an  accorate  exposition  of  the  law  on  the 
solgect,  it  wonld  seem  to  force  ns  into  giving 
■n  effect  to  sect.  4  of  the  Act  of  1880,  which  we 
think  was  not  and  coald  not  have  been  intended 
by  the  Legislature.  It  is  worthy  of  remark  in 
tois  connection  that  sect.  4  is  by  express  words 
limited  in  its  operation  to  the  case  of  foreign- 
jpnng  ships.  In  other  words,  to  cases  in  which 
titere  are  abnoet  invariably  acconnts  to  be  settled 
between  masters  and  owners — cases  in  which, 
as  applicable  to  masters,  sub-sect.  4  could 
seldom  have  any  effect.  Althongh  the  decision 
in  the  case  of  The  Prineets  Helena  has  been 
qnestioned  in  the  profession,  and  somewhat  re- 
loctantly  followed  in  the  registry,  it  has  never 
been  discussed  in  a  Court  of  Appeal.  Under 
these  circumstances,  notwithstanaing  the  great 
weight  of  any  judgment  of  Dr.  Lushington, 
■ad  notwithstanding  the  length  of  time  during 
which  his  decision  in  the  case  of  The  Princess 
'Edma  has  been  followed,  it  is  necessary  to 
consider  the  accuracy  of  the  law  there  stated. 
Some  of  the  reasons  for  a  construction  of  sect.  191, 
different  from  that  put  upon  it  by  Dr.  Lushing- 
ton, are  forcibly  stated  by  that  learned  judge  in 
the  case  referred  to.  He  says :  "  Against  the 
right  to  extra  pay,  it  may  be  truly  said,  that  in 
manjr  respects  masters  stand  in  a  different 
position  from  seamen  —  they  are  not  mopes 
eatmlii  like  the  bulk  of  common  seamen.  Also, 
mdil  the  passing  of  the  recent  statutes  they  had 
in  no  case  a  lien  for  wages  on  ship ;  and  Lord 
Tmteiden  says :  '  The  master  can  only  sne  the 
owner  personally  in  a  court  of  common  law ;  but 
as  he  generally  receives  the  freight  and  earnings 
of  the  ship,  and  may  pay  himself  out  of  the 
raonev  in  his  hands,  he  has  not  often  had  occasion 
for  the  aid  of  a  court  of  justice  to  obtain  his 
ri^ht.'  The  master,  too,  has  generally  a  contract 
with  his  owners,  which  may  be  deemed  a  special 
contract.  Moreover,  he  is  almost  always  an 
aoconntant  to  his  owners,  and  it  cannot  be 
expected  that  they  should  pay  him  his  wages  till 
his  receipts  and  disbursements  be  accounted  for, 
and  the  so  doing  must  take  time.  Then  he  may 
delay  his  accounts,  and  it  is  not  just  that  the 
owner  should  be  mulcted  for  his  neglect.  There  is 
still  another  reason.  If  the  court  should  hold 
that  the  extra  pay  may  be  due,  but  the  right 
modified  or  taken  away  by  circumstances,  the 
oonaequences  must  be  that  a  door  is  openr^d  for 
litigation,  a  consequence  I  greatly  fear.  Coming 
to  the  words  of  the  sections  of  the  Act  of  18&4 
(and  for  the  moment  we  are  dealing  with  the 
sections  of  that  Act  alone),  they  appear  to  us  to 
tdl  in  the  same  direction.  The  master  is,  so  far 
•a  the  case  permits,  to  have  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  his  wages 
which  any  seaman,  not  being  a  master,  has  for 
the  recovery  of  bis  wages.  What  is  the  extra 
payment  in  the  case  of  a  seaman  ?  Not  wages 
stipulated  for  in  the  contract  of  hiring,  for  it 
forms  no  part  of  that  contract ;  but  something 
over  and  Eibove  the  wages  contracted  for,  which 
imder  sect.  187,  "  shall  ho  recoverable  as  wages." 


If  the  amount  were  by  the  enactment  in  question 
made  part  of  the  seaman's  wages,  it  would  seem 
unnecessary  to  say  that  it  should  be  "  recoverable 
as  wages."  In  point  of  fact,  it  is  a  penalty  or 
forfeiture  imposed  on  the  owner  for  making 
default  in  payment  of  wages ;  a  penalty,  more- 
over, the  amount  of  which  is  not  fixed  by  the 
statute,  but  which  is  left  to  be  determined  bv  the 
court,  the  words  of  the  section  being :  "  Shall  pay 
to  the  seamen  a  sum  not  exceeding  two  days  pay 
for  each  of  the  days  not  exceeding  ten  days, 
dnring  which  payment  is  delayed."  It  is  not 
unworthy  of  remark  that  in  sect.  11  of  5  A  6 
Will.  4,  c.  19,  a  similar  payment  is  expressly 
called  a  forfeiture,  that  section  proviaing  as 
follows :  "  And  in  case  any  master  or  owner  snail 
neglect  or  refuse  to  make  payment  in  maimer 
aforesaid,  he  shall,  for  every  such  neglect  or 
refusal,  forfeit  and  pay  to  the  seamen  the  amonnt 
of  two  days  pay  for  each  day  not  exceeding  ten 
days,  dnring  which  payment  shall,  without  suffi- 
cient cause,  [>e  delayed  beyond  the  period  at  which 
such  wages  or  part  wages  are  hereby  required  to 
be  paid  as  aforesaid ;  tor  the  recovery  of  which 
forfeiture  the  seaman  shall  have  the  same 
remedies  as  he  is  by  law  entitled  to  for  the 
recovery  of  his  wages.  We  think,  therefore,  that 
the  extra  payment  is  not  made  part  of  the  sea- 
man's wages  by  sect.  187.  Even  were  it  otherwise 
— were  the  extra  payment  made  part  of  the 
seamen's  wages,  it  would  by  no  means  follow  that 
sect.  191  makes  a  similar  extra  payment  part  of 
a  master's  wages.  By  the  words  of  sect.  191,  a 
master  is  to  have,  not  the  same  right  to  wages  as 
the  seaman,  but  only  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  his  wages.  It  does 
not  purport  to  give  the  master  any  additional 
wages,  out  only  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  his  wages  as  the  sea- 
man has  for  the  recovery  of  his.  This  distinction  is 
emphasised  by  the  fact  that  sect.  187  is  one  of  the 
sections  printed  under  the  heading  "Legal 
Bights  to  Wages,"  whereas  sect.  191  comes  under 
a  mfferent  heading,  viz.,  "  Modes  of  Becovering 
Wages."  One  of  the  reasons  to  which  Dr. 
Lushington  says,  in  the  cose  of  The  Princess 
Helena,  that  he  attributed  weight,  was  that  the 
master  is  not  by  express  terms  excluded  from 
the  claim  to  extra  payment.  With  deference 
we  should  have  thought  the  more  correct  view 
wonld  be  that,  inasmuch  as  the  extra  payment  ia 
a  penalty,  or,  at  least,  something  in  the  nature 
of  a  penalty,  imposed  on  the  shipowner  in  the 
case  of  his  dentult  in  due  payment  of  the 
seaman's  wages,  it  could  only  oe  imposed  in  the 
case  of  the  master  (who,  ex  hypothesi,  is  not  a 
seaman)  by  express  words.  The  extra  payment 
not  being  by  the  Act  made  part  of  the  master's 
wages,  he  can  nevertheless  recover  it  as  a 
"  remedy "  for  the  enforcement  of  due  payment 
of  his  wages.  The  plaintiff  contends  that  even  if 
the  extra  payment  be  regarded  as  a  penalty,  it  is 
one  of  the  means  of  enforcing  due  payment 
of  wages  given  to  the  seamen,  and  is,  in  fact,  a 
"  remedy '  for  the  recovery  of  his  wages,  and 
therefore  enforceable  by  the  master  under  sect. 
191.  We  do  not  think  this  argument  maintainable. 
Before  the  enactment  in  question,  the  master  had 
no  lien  on  the  ship  for  the  enforcement  of  his 
claim  to  wages,  except  under  7  &  8  Vict.  c.  112, 
8.  16,  in  case  of  the  bahkmptcy  or  insolvency 
of  the  owner.    We  think  full  and  ample  effect 
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may  be  given  to  sect.  191  of  the  Act  of  1854,  by 
constraing  it  as  giving  to  masters  in  all  cases  a 
lien,  and  the  consequent  remedy  in  rem,  withont 
holding  that  it  also  confers  upon  him  the  right  of 
recovering  a  penalty  for  the  nonpayment  of  his 
'wages  in  due  time.  For  these  reasons  we  have 
come  to  the  conclusion  that  neither  under  the  19l8t 
secti&n  of  the  Act  of  1854,  nor  under  the  4th  section 
of  the  Act  of  1880,  is  the  plaintiff  entitled  to  the 
extra  payment  he  seeks  to  recover  in  this  snit. 
The  result  is  that  the  report  of  the  registrar  must 
be  varied  by  striking  out  the  82.  ISs.  4<2.  allowed 
as  ten  days  double  pay.  With  reference  to  the 
costs,  we  think  each  party  should  bear  his  own 
costs  of  the  action  and  of  the  reference,  but  that 
the  defendant,  having  substantially  succeeded 
on  the  appeal,  is  entitled  to  the  costs  of  the 
appeal. 

Solicitors  for  the  plaintiff,  PrUeha/rd  and  Sons. 

Solicitors  for  the  defendant,  Wynne,  Solme, 
and  Wynne. 


Thuriday,  March  31,  1887. 

(Before  Butt,  J.,  assisted  by  Teisitt  Masters.) 

Thjb  Clan  Guasi.  (a) 

Pilotage — Oraveeend  to  Northfleet — Tilbury  Bock* 
— Ratet — Order  m  Cowncil,  May  17,  1882. 

The  amount  to  which  a  pilot  if  entitled  for  taking 
a  ship  from  Oravesend  to  the  outer  entrance  of 
the  Tilbury  Bocks,  and  thence  a^iroaa  the  tidal 
tcain  to  the  dock  gates,  is  the  rate  for  pilotage 
from  "  Gravesend  Beach  to  Northfleet,"  fixed  by 
Order  in  Council,  May  17, 1882,  and  the  moinng 
of  the  ship  to  the  dock  gates  is  not  within  the 
meaning  of  the  provision  in  the  Order  in  Council 
asto"  removing  a  ship  or  vessel  from  moorings 
into  a  dry  or  wet  dock,"  so  as  tO  entitle  him  to 
charge  anything  beyond  the  above  pilotage  rate. 

This  was  an  action  by  a  duly  licensed  Trinity 
House  pilot  to  recover  moneys  claimed  by  him  in 
respect  of  the  pilotage  of  the  Clan  line  of  steam- 
ships. 
The  statement  of  claim  was  as  follows : 

The  plaintiff  is  a  pilot  duly  licensed  by  the  Corporation 
of  Deptford-Strond,  nnder  the  authority  ot  the  Acts  of 
Parliament  Geo.  4,  c.  125, 16  &  17  Viot.  o.  129,  and  17  & 
18  Vict.  0. 104,  to  navigate,  oondnot,  take  chaige  of,  and 
pUot  vesaels  on  the  river  Thames,  and  into  and  out  of 
the  several  docks  communicating  with  the  same  above 
Oravesend,  at  certain  specified  and  legally  authorised 
rates,  and  as  such  pilot  was  employed  by  the  defendants 
at  the  said  rates  as  pilot  on  board  the  said  ships  to  per- 
form certain  services  in  and  about  piloting  the  said  ships 
from  Oravesend  to  the  Tilbury  Docks,  and  into  the  said 
docks,  and  in  and  about  mooring  the  said  vessels,  and  in 
and  about  unmooring  the  said  vessels,  and  in  and  abont 
piloting  the  said  vessels  ont  ot  the  said  docks,  and  from 
the  said  docks  to  Oravesend,  and  the  plaintiit  dnly  per- 
formed the  said  services  and  thereby  is  entitled  to 
demand  payment  from  the  defendants  at  the  said  rates, 
but  the  said  defendants  have  declined  and  refused  to  pay 
the  plaintiff,  and  the  plaintiff  needs  the  assistance  of 
this  honourable  court  to  enable  him  to  obtain  payment 
of  the  same. 

2.  The  amount  due  and  owing  to  the  plaintiff  in  respect 
of  the  said  services  is  301.  18«.  9d.,  particulars  of  wmch, 
exceeding  three  folios,  have  been  delivered  to  the 
defendants. 

3.  In  the  alternative  the  plaintiff  claims  payment  of 
the  said  sum  for  services  rendered  to  the  defendants  at 
their  request  in  and  abont  the  navigating,  conducting, 

(a)  Beported  by  J.  P.  AsnNAUi  and  Bctlib  AsfihaUi,  Eaqn., 
Banlsten-at-Lair. 


taking  charge  ot,  piloting,  docking,  and  nndookiiig  the 
said  snips. 

The  defence,  after  admitting  that  the  defend- 
ants had  employed  the  plaintiff,  and  that  he  had 
piloted  their  vessels,  proceeded  as  follows : 

1.  Save  as  aforesaid  the  defendants  deny  the  sevenl 
allegations  in  the  statement  of  claim. 

2.  Pursuant  to  tiie  provisions  of  17  &  18  Viot.  e.  114, 
s.  33S,  sub-sect.  5,  and  s.  380,  and  nnder  the  anibotity 
therein  contained,  the  rates  of  pUotage  to  be  dBmanded 
and  received  by  pilots  licensed  by  we  Corporation  of 
Trinity  Honae  for  piloting  ships  and  vessels  within  the 
limits  above  referred  to  were  fixed  by  the  Trinity  House, 
and  were  duly  approved  by  Her  Majesty  in  Council  on 
the  17th  Hav  1882. 

3.  The  defendants  have  alwim  been  ready  and  willing 
to  pay  to  the  plaintiff,  and  before  action  offered  to  p^r 
to  the  plaintiJi,  in  respeot  of  his  said  services,  all  smu 
due  and  owing  to  him  according  to  the  rates  of  pHoti^ 
BO  fixed  and  approved  as  above  mentioned,  but  the  plain- 
tiff refused  to  accept  the  same.  The  defendants  are 
willing  that  121. 18*.  out  of  the  sum  of  301.  18t.  9d.  whidi 
has  been  paid  into  court  by  the  defendants  in  lien  of 
bail  in  this  action  shall  be  paid  ont  to  the  plaintiff,  and 
they  say  that  the  said  sum  of  121.  18*.  ie  snffiniwit  to 
satisfy  the  plaintiff's  claim. 

The  Merchant  Shipping  Act  1854  (17  &  18  Yict. 
0. 104) : 

Sect.  338,  snb-Beot.  5.  Subjeot  to  the  provisdons  com- 
tained  in  the  fifth  part  of  this  Act  it  shall  be  lawful  for 
every  pilotage  authority,  by  bve-law  made  with  the  con- 
sent of  Her  Majesty  in  Ooancil,  from  time  to  time  te  do 
all  or  any  of  tne  following  ttunga  within  its  districts ; 
(that  is  to  say,)  to  fix  the  rates  and  prioes,  or  other 
remuneration,  to  be  demanded  and  reoeived  for  the  time 
being  by  pilots  licensed  by  such  aulliority,  or  to  alter 
the  mode  of  remunerating  such  pilots  in  such  manner  as 
such  authority  may,  with  such  consent  as  aforesaid, 
t.hiTiV  fit,  so  that  no  higher  rates  or  prices  be  demanded 
or  reoeived  from  tiie  masters  or  owners  of  ships  in  ths 
case  of  the  Trinity  House  than  the  rates  and  prioes 
specified  in  the  table  marked  U.  in  the  sohedole  hereto. 

Sect.  358.  Any  qualified  pilot  demanding  or  reoeiviag, 
and  also  any  master  offering  or  paying  to  any  pilot,  any 
otiier  rate  in  respect  of  pilotage  services,  whether 
greater  or  less,  than  the  rate  for  the  time  being  demand- 
able  by  law,  shall  for  each  offence  incur  a^  penalty  not 
exoeeding  ten  pounds. 

The  schedule  referred  to  in  sub-sect.  5,  sect.  333, 
was  amended  by  the  following  Table  of  Bates 
approved  by  Her  Majesty  in  Council  on  May  12, 

Table  of  the  rates  of  pilotage  to  be  demanded  ud 
received  by  pilots  Ueensed  by  the  Corporation  of  Trini^ 
House  of  Deptford-Strond,  or  acting  as  such  nnder  the 
authority  of  the  Acts  of  Parliament  6  Geo.  4,  o.  125, 1£ 
A  17  Viot.  0.  129,  and  17  A  18  Viot.  c.  104,  for  pilotang 
ships  and  vessels  within  the  limits  in  the  said  table  men- 
tioned: 

r  To  22  feet 

From  Northfleet Jtl  W  0 

Oravesend  Beaoh  <  Moorings,  London  Docks, 

and  vice  versd.          City  Canal,  or  St.  Kath- 
arine's Docks 8    8    0 

The  several  rates  and  prices  specified  above  are  subject 
to  a  reduction  of  one-fourth  part  in  respect  of  vessels 
propelled  by  steam. 

For  removing  a  ship  or  vessel  from  moorings^  into  a 
dry  or  wet  do^,  or  from  one  part  of  the  river  ntuated 
above  Greenwich  to  another  part  of  the  river  so  sitnated ; 
or  for  mooring  or  unmooring  a  vessel  with  two  anchors : 
or  for  putting  a  vessel  alongside  a  pier  or  wharf,  and 
remaining  while  cattle  or  merchandise  are  being  dis* 
charged  or  taken  on  board ;  or  for  mooring  vessels  laden 
with  petroleum  in  accordance  with  the  harbonr  regn. 
lations;  or  for  attendance  while  adjusting  compasses, 
the  following  charge  may  be  made  in  addition  to  the 
pilotage,  vis. : — For  a  ship  above  1000  tons  IJ.  10». 

The  following  facts  were  proved  at  the  trial : 
Prior  to  the  opening  of  the  Tilbury  Dock,  the 
Clan  steamships  were  taken  by  the  plaintiff  to  the 
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Bojal  Albert  Dock.  His  services  then  used  to 
cease  a^-  the  outer  pierhead,  and  the  dock  master 
thai  took  charf^e  of  the  vessel.  The  Tilbury 
Dock  is  approached  from  the  river  bj  a  tidal 
basin.  There  are  pierheads  at  the  entrance  to 
this  basin  without  any  gates,  so  that  steamers 
going  into  the  dock  from  the  river,  pass  through 
the  pierheads  and  cross  the  tidal  oasin  to  the 
dock  gates.  On  the  Tilbury  Dock  being  opened 
the  defendants'  steamships  were  taken  there, 
and  the  plaintiff  navigated  them  across  the 
basin  up  to  the  dock  gates.  The  steamers  in 
question  were  all  over  1000  tons. 

The  plaintiffs  claim  was  based  upon  the 
alleged  right  to  charge  per  vessel  11.  18«.,  less 
one-fourth  for  steam  power,  plus  IZ.  10s. 

Cohen,  Q.C.,  with  him  F.  W.  Sollams  (for  the 
dftfendants),  at  the  end  of  the  plaintiff's  case, 
snbmitted  no  case  had  been  made  out.  The 
plaintiff  is  entitled  to  charge  XL  18*.,  and  no 
more,  and  his  services  come  under  the  head  of 
pilotage  from  Gravesend  to  Northfleet.  By 
8ect.3l]3,  sub-sect.  5,  of  the  MerchEint  Shipping  Act 
1854,  the  rates  are  prescribed,  and  no  other  rate 
can  be  charged.  [Butt,  J. — My  doubt  is,  whether 
the  rate  of  12. 18«.  covers  all  the  work  done  by 
the  plaintifi.  Ton  see,  not  only  did  he  pilot  the 
ship  up  the  river,  but  also  took  her  across  the 
tidal  basin.]  That  cannot  be  so,  because  by 
sect.  358  of  the  same  Act,  any  qualified  pilot  who 
receives  or  demands  any  other  than  the  pre- 
scribed rate  is  liable  to  a  penalty.  [Butt,  J. — 
Bnt  if  he  does  something  outside  the  services 
mentioned  in  the  section,  is  he  to  ^t  nothing  for 
it?]  If,  in  fact,  any  hardship  is  done  to  the 
pilots  hj  the  existing  state  of  things,  the  onlv 
remedy  is  a  new  Order  in  Council  to  make  f  resk 
rates.  [Butt,  J. — ^I  am  told  by  the  Trinity 
Masters  that  it  has  been  the  practice  to  pay  the 
30(.  claimed  under  the  proviso  as  to  "  removing 
a  ship  or  vessel  from  moorings  into  a  dry  or  wet 
dock."]  But,  in  fact,  the  plaintiff  did  not  remove 
the  ship  from  moorings  into  a  dry  or  wet  dock, 
and  therefore  there  is  no  legal  liability  on  the 
defendants  to  pay  the  charge. 

BuehnUl,  Q.C.  (with  him  Dr.  Itaike»)  for  the 
[daintiff,  eontra. — The  plaintiff  is  entitled  to  some- 
thing more  than  the  mere  pilotage  rate  of 
1/.  18».  According  to  the  prescribed  rates,  the 
plaintiff  is  entitled  to  charge  81.  8«.  for  removing 
the  ship  from  "Gravesend  to  moorings."  The 
word  "  moorings  "  is  not  confined  to  mooring  to 
buoys,  and  includes  taking  a  vessel  to  her  berth 
in  dock : 

Tkt  Adah,  2  Hagg.  326. 
The  plaintiff,  however,  has  not  sought  to  charge 
the  S.  8«.  referred  to,  and  only  claims  30«.  under 
the  proviso  as  to  removing  ships  from  moorings 
into  dry  or  wet  docks.  It  the  plaintifTs  services  do 
not  come  within  the  schedule,  it  is  submitted  that 
he  is  entitled  to  a  quant'im  meruit  in  respect  of 
his  services  in  taking  the  ship  through  the  tidal 
basin. 

Butt,  J. — ^This  is  a  case  in  which  I  do  not  mean 
to  express  any  opinion  on  the  qnestion  which  has 
been  raised  by  Mr.  Bucknill  as  to  whether  the 
rate  of  remuneration  charged  by  the  pilot  under 
the  tariff— apart  from  the  extra  charge  of  30«. — 
is  snflScient  or  not.  I  do  not  know  whether  it  is 
adequate  or  inadequate.  If  it  is  an  inadequate 
one,  I  am  sorry  I  cannot,  in  my  view  of  the  case. 
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f've  my  decision  in  favour  of  the  plaintiff.  Bnt 
am  very  clear  that,  even  if  I  had  the  means  of 
deciding  what  would  be  a  quantum  meruit  for  the 
whole  service,  I  should  not  be  at  liberty  to  make 
any  award  in  favour  of  the  plaintiff  on  that 
footing.  In  my  view,  I  am  limited  to  making 
an  order  in  his  favour  for  such  rates,  and 
such  rates  only,  as  the  terms  of  the  pilotage 
rate  authorise  him  to  charge  for  the  services. 
The  actual  services  rendered  do  not  seem  to  me 
to  be  expressly  provided  for  in  the  table,  because 
when  the  table  was  made  these  docks  at  Tilbury 
were  not  in  existence.  It  was  not  in  contempla- 
tion that  there  would  be  any  addition  to  the 
duties  of  pilots  such  as  that  of  taking  a  vessel 
across  this  tidal  basin.  That  being  so,  the  plain- 
tiff in  his  claim  has  resorted  to  a  part  of  the  table 
under  which  he  is  certainly  entitled  to  claim 
something,  but  whether  it  covers  his  whole  claim 
is  another  question.  According  to  that  part  of 
the  table  he  is  entitled,  in  the  case  of  the  Clan 
Chant,  to  the  sum  of  11.  IBs.,  less  a  fourth  on 
account  of  her  having  steam-power,  but  in  my 
opinion  he  is  entitled  to  no  more.  It  has  been 
said  that  he  is  entitled  to  charge  an  additional 
sum  of  11.  10s.  Let  us  consider  how  that  addi- 
tional sum  is  claimed.  It  is  said  he  is  entitled 
to  it  because  he  has  piloted  the  ship  to  the  lock 
on  the  inner  side  of  tne  tidal  basin.  The  words 
in  the  table  are  "  For  removing  a  ship  or  vessel 
from  moorings  into  a  dry  or  wet  dock.'  That  he 
has  not  done,  because  he  did  not  take  her  from 
her  moorings.  "  Or  from  one  part  of  the  river 
situated  above  Greenwich  to  another  part  of  the 
river  so  situated."  That  he  has  not  done.  "  Or 
for  mooring  or  unmooring  a  vessel  with  two 
anchors."  That  was  not  done.  "  Or  for  putting 
a  vessel  alongside  a  pier  or  wharf,  and  remaining 
while  cattle  or  merchandise  are  being  discharged 
or  taken  on  board."  That  he  has  not  done.  "  Or 
for  mooring  vessels  laden  with  petroleum  in 
accordance  with  the  harbour  regulations."  That 
he  has  not  done.  "  Or  for  attendance  while 
adjustingcompasses."  Thathehasnotdone.  There- 
fore he  has  not  done  anyone  of  the  several  things 
which  by  this  provision  entitle  him  to  the  extra 
charge  of  30«.  That  is  to  my  mind  too  clear  to 
admit  of  argument.  But  it  is  said  that  he  is 
entitled  to  charge  that  because  he  was  entitled  to 
charge  a  great  deal  more  than  he  has  sought  to 
recover  under  another  part  of  this  table  of  rates. 
It  is  said  that  he  has  taken  this  vessel  from 
Gravesend  Beach  to  "  moorings,"  and  "  moorings  " 
within  the  meaning  of  the  table.  Were  that  so 
he  would  be  entitled  to  charge  not  12.  ISs.,  less  a 
fourth,  but  82.  8«.  less  a  fourth.  That  is  the  con- 
tention. To  my  mind  an  absolutely  conclusive 
and  sufficient  answer  to  that  is  that  "  moorings," 
as  used  in  the  table  are  totally  different  and  dis- 
tinct things  from  a  berth  in  the  dock.  I  therefore 
feel  myself  forced  to  the  conclusion  that  this 
claim  is  not  made  out,  except  as  to  the  rate  sought 
to  be  recovered  under  that  part  of  the  tariff 
which  provides  for  dues  to  be  paid  for  pilotage 
from  Gravesend  Beach.  That  claim  was  admitted 
and  the  money  practically  brought  into  court. 
There  must  therefore  be  judgment  for  the  defen- 
dants with  costs. 

Solicitors  for  the  plaintiffs,  MarthcM  and 
Haslim. 

Solicitors  for  the  defendants,  Hollanu,  Son, 
and  Coward. 
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SttprBM  Court  of  |ttjfoturt 


COURT    OF   APPEAL. 

March  21  and  22. 

(Before  Cotton,  Lindlbt,  and  Lopss,  L.JJ.) 

Be  Last  Hastings  ;  Hallxtt  v.  Hastings,  (a) 

AFF£AJ.  FROV   THB    CHANCEBT  DIVISION. 

Married  woman — Separate  estate — Simple  contract 
debt — Statute  of  Limitationa  (21  Jac.  1,  e.  16), 
•.3. 

In  1875  a  married  vjomcm  lorrowed  money  from, 
her  huehand  which  she  agreed  verbally  to  repay 
wiih  interest  out  of  her  separate  estate.  She 
lived  till  1884,  but  she  neoer  paid  any  interest 
on  the  debt,  or  made  any  part  payment  in 
respect  thereof,  or  gave  any  acknowledgment  of 
her  liability  to  repay  it.  On  a  claim  against  her 
estate  for  the  debt  : 

Held,  that  the  debt  was  barred  by  analogy  to  the 
Statute  of  Limitations. 

Decision  of  Kay,  J.  (56  L.  T.  Bep.  N.  8.  603) 
affirmed. 

Norton  V.  Tnrvill  (2  P.  Wms.  144)  explained. 

On  the  1st  April  1875  the  defendant  Bobert 
Heane,  who  was  then  married  to  Lady  Hastings, 
paid  to  her  separate  account  at  her  bankers  a 
snm  of  4002.  Lady  Hasting  lived  till  the  30th 
Dec,  1884,  but  she  never  paid  any  interest  on  the 
400/.,  or  made  any  part  payment  in  respect  thereof, 
or  gave  any  acknowledgment  of  her  liability  to 
repay  it.  Mr.  Heane  now  claimed  as  a  creditor 
against  the  separate  estate  of  Lady  Hastings  for 
400Z.  and  interest,  and  his  claim  was  disputed  by 
the  persona  interested.  No  security  was  g^ven 
by  Lady  Hastings  for  the  400Z.,  but  evidence  was 
eiven  that  she  luid  during  her  life  admitted  it  to 
be  a  debt,  and  that  she  had  agreed  verbally  to 
repay  it  with  interest  at  5  per  cent,  out  of  her 
separate  estate.  This,  however,  was  a  matter  in 
dispute  between  the  parties. 

It  appeared  that  the  4002.  was  paid  by  Lady 
Hastings  to  a  builder  in  part  payment  of  a  debt 
owing  by  her  to  him  for  the  repKiir  and  restora- 
tion of  a  residence  which  was  occupied  by  herself 
and  Mr.  Heane,  in  which  residence  Mr.  Heane 
had,  under  the  settlement  executed  upon  the 
marriage,  a  life  interest  after  her  death. 

After  the  death  of  Lady  Hastings  this  action 
was  brought  for  the  administration  of  the  trusts 
of  her  will  and  marriage  settlement. 

Judgment  was  given  on  the  12th  Jan.  1886 
(54  L.T.  Bep.  N.  S.  75),  and  amongst  other  things 
an  inquiry  was  directed  whether  Lady  Hastings 
was  at  the  time  of  her  death  indebted  to  her 
husband  in  any  and  what  sum  of  money  which 
her  separate  estate  was  liable  to  pay. 

The  chief  clerk,  by  his  certificate  dated  the 
16th  July  1886,  found  that  Lady  Hastings  was 
not  at  the  time  of  her  death  indebted  to  her 
husband  in  any  sum  of  money  which  her  separate 
estate  was  liable  to  pay. 

The  defendant  B.  Heane  took  out  this  summons, 
asking  amongst  other  matters  that  this  last 
finding  might  be  varied  or  altered  by  finding  that 
the  testatrix  was  at  her  death  indebted  to  her 
husl»nd  in  the  sura  of  400/.  with  interest  at  5  per 

(a>  Reported  by  W.  0.  Biss,  Esq.,  BuiiB«er-M-I«w. 


cent,  per  annum  from  the  1st  April  1875,  which 
her  separate  estate  was  liable  to  pay. 

Lady  Hastings  died  possessed  of  separate 
estate  consisting  of  divers  articles  of  furniture 
and  household  effects  available  for  the  payment 
of  this  debt  if  established.  The  property  com- 
prised in  the  settlement  was  settled  upon  trust 
for  Lady  Hastings  for  life  for  her  sole  and 
separate  use.  and  as  to  income-bearing  property 
without  power  of  anticipation,  and  if  (as  happened; 
she  predeceased  Bobert  Heane  and  there  were  no 
chUdren  of  the  marriage,  then,  subject  to  the  life 
interest  of  Bobert  Heane,  upon  trust  for  the 
appointees  by  will  or  codicil  of  Lady  Hastings, 
and  in  default  of  appointment  for  her  statutory 
next  of  kin  as  if  she  had  died  without  haTins 
been  married.  She  made  a  will  dated  the  19u 
Feb.  1880,  and  in  exercise  of  the  power  contained 
in  the  settlement  gave  her  property  to  her  nephew 
the  defendant  W.  T.  Hastings,  and  her  niece  the 
plaintiff  Mrs.  HiJlett. 

The  summons  was  heard  by  Elay,  J.  on  the 
10th  Nov.  1886  (55  L.  T.  Bep.  N.  S.  603),  when  his 
Lordship  held  that  the  debt  was  barred  by 
analogy  to  the  Statute  of  Limitations,  and  Mr. 
Heane  now  appealed  from  that  decision. 

Fischer,  Q.C.  and  J.  O.  Wood  for  the  appellant. 
—The  evidence  shows  that  the  400/.  was  not  a 
gift,  but  a  loan.  There  has  been  no  repayment 
of  any  part  of  the  principal,  and  Lady  Hastings' 
separate  estate  is  liable  for  its  repayment.  It  ia 
said  that  the  debt  being  an  equitable  debt  is 
barred  by  analogy  to  the  Statute  of  Limitations. 
But  that  statute  is  only  applied  in  equity  where 
there  is  a  right  to  sue  for  the  debt  in  equity, 
and  the  statute  only  begins  to  mn  from  the  time 
when  the  action  can  be  brought.  Here  the 
plaintiff  could  not  assert  any  personal  right 
against  his  wife,  and  as  long  as  she  lived  he  oonld 
not  maintain  an  action  against  her,  and  therefore 
the  statute  did  not  beg^n  to  run  until  she  died. 
He  could  not  get  an  order  against  her  separate 
property  because  he  himself  was  the  trustee,  and 
ne  could  not  be  both  plaintiff  and  defendsmt. 
But  at  any  rate  the  husband  is  entitled  to  be 
paid  out  of  that  part  of  his  wife's  estate  as  she 
appointed  by  her  will  under  her  power,  as  that 
then  became  assets  for  the  payment  of  Iwr  debts. 
They  referred  to 

Norton  r.  Tarvill  2  P.  Wms.  144 ;  2  Eq.  Cas.  Ab.  152 ; 

Vaughan  y.  Wallcer,  8  Ir.  Ch.  Bep.  458 ; 

Sockett  T.  Wray,  4  Bro.  C.  C.  483j 

Heatley  t.  Thomas,  15  Ves.  596 : 

Bodgton  r.  Williamson,  42  L.  T.  Bep.  N.  S.  676 : 
15Cli.  Div.87; 

Johnson  Y.  OaUaifher,  4  L.  T.  Bep.  N.  S.  72 ;  3  De  G. 
¥  A  J  494  • 

POk  v.  Fil*g^>bon,  44  L.  T.  Bep.  N.  S.  562 ;  17  Ch. 
Div.  454: 

Married  Women's  Property  Act  1882  (45  *  46  'Viet, 
o.  75),  8. 4. 
Graham  Hastings,  Q.C.  and  Phipion  BeaU,  for 
the  respondents,  were  not  called  on. 

Cotton,  L.J. — ^The  question  for  our  decision  in 
this  case  is  one  of  considerable  importance.  It 
is  said  that  a  loan  of  4002.  was  made  to  Lady 
Hastings  by  her  husband  in  1875,  and  that  thu 
loan  has  never  been  repaid ;  and  it  is  contended  that 
this  loan  is  payable  out  of  her  separate  property, 
or  ont  of  the  property  over  which  she  had  a  power 
of  disposition  by  will.  On  the  other  hand,  it  is 
said  tnat  the  Statute  of  Limitations  applies  by 
analogy  to  this  debt,  and  that  it  cannot  now  he 
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recovered  bj  the  fansband.  I  think  that  Eay,  J. 
rightly  decided  the  question  on  that  ground.  I 
afflnme  that  there  was  a  loan  in  1875,  although  I 
do  not  decide  that  point,  not  having  heard  the 
ooansel  for  the  respondent;  but  I  assume  that 
there  was  a  loan,  and  that  it  was  never  repaid 
bj  Lady  Hat  tings,  and  that  there  bad  been  no 
acknowledgment  of  the  debt  or  payment  of 
interest  before  her  death,  which  happened  in 
1884.  Under  these  circumstances,  is  the  debt  now 
barred  by  the  Statute  of  Limitations  P  In 
deciding  this  question  we  ought  to  consider  what 
has  been  laid  down  by  courts  of  equity  as  to  the 
position  of  married  women  with  respect  to  their 
separate  estate.  The  case  is  not  governed  by  the 
Miirried  Women's  Property  Act,  the  contract 
having  been  made  in  1875.  Courts  of  equity 
created  the  doctrine  of  the  separate  estate  of 
married  women,  and  allowed  to  married  women 
a  protection  which  could  not  be  annexed  to  a 
man's  estate,  namely,  a  restraint  on  anticipation. 
When  such  a  restraint  is  imposed  a  married 
woman  is  precluded  from  binding  her  separate 
estate ;  but  where  there  is  no  restraint  on  antici- 
pation the  courts  of  equity  have  considered  her 
to  be  in  the  same  position  as  a  feme  soh  with 
respect  to  her  separate  propertv,  that  is  to  say, 
they  enable  her  to  contract  with  reference  to  it 
u  if  she  were  a  feme  sole.  And  they  came  to 
this  conclasion — that  not  only  by  a  special 
oontracr.,  bat  by  incurring  a  simple  contract  debt, 
she  could  bind  her  separate  estate.  Not  that  the 
creditor  could  have  a  personal  remedy  against 
her,  but  he  could  bring  an  action,  formerly  m  the 
Coart  of  Chancery  and  now  in  any  court,  in 
which  he  might  establish  an  obligation  on  her 
separate  estate  arising  out  of  the  contract,  and 
then  could  obtain  execution,  not  in  the  ordinary 
war,  but  by  the  court  directing  an  inqniry  what 
separate  estate  she  bad  at  the  time  of  the  con- 
tract, and  giving  eouitable  relief  against  it  by 
hftniliTig  it  over  to  tne  creditor.  That  being  so, 
why  should  not  the  Statute  of  Limitations  apply 
to  such  a  contract  F  The  courts  have  created  an 
imaginary  creature,  namely,  a  married  woman 
with  the  powers  of  a  feme  sole,  and  it  is,  in  my 
opinion,  proporly  and  duly  following  the  analogy 
of  the  Statute  of  Limitations  to  sav  that,  if  the 
court  can  allow  her  to  contract  in  the  same  way 
as  a  feme  eole,  the  statute  must  run  against  her 
contracts  as  if  she  were  a  feme  tole,  or  any  other 
person  not  incapacitated  from  entering  into  a 
contract.  The  analogy  of  the  Statute  of  Limi- 
tationfl  is  therefore,  in  my  opinion,  applicable  to 
the  assets  and  obligations  of  a  married  woman 
in  respect  of  her  separate  estate.  Then  it  was 
said  that  in  this  case  the  Statute  of  Limitations 
conld  not  run  because  the  debt  was  contracted 
by  a  married  woman  with  her  husband,  who 
conld  not  bring  an  action  against  bis  own  wife. 
It  is  true  that  there  can  be  no  judgment  in  an 
ordinary  way  against  a  married  woman,  but  her 
trustees  conld  be  brought  before  the  court,  and 
an  inqniry  would  he  directed,  and  her  property 
reached  in  the  hands  of  the  trustees.  Tnen  it  is 
said,  that  the  husband  in  this  case  was  himself 
the  trustee  of  his  wife's  separate  property,  and 
that  he  conld  not  bring  an  action  against  him- 
self,  and  therefore  could  not  get  any  remedy 
against  the  property  of  his  wife  during  her  life. 
But  that  view  is  wrong.  It  is  tme  that  he  had 
the  legal  property  in  himself,  but  the  mere  fact 


that  he  was  a  trustee  woald  not  have  precluded 
him  from  making  a  claim  against  the  separate 
property,  not  as  the  trustee  of  the  property,  but 
as  a  creditor  of  his  wife,  and  he  would  have  been 
able  to  get  an  order  of  the  court  under  which  he 
could  have  made  the  separate  property  available. 
Therefore  there  was  no  difficulty  arising  from 
the  fact  that  there  was  no  trustee  except  the 
husband.  He  might  have  broaght  an  action  at 
any  time  after  1875,  when  the  loan  was  con- 
tracted. Then  it  was  contended  that  the  lady 
disposed  by  her  will  of  property  which  she  could 
not  dispose  of  during  her  life,  and  that  her 
husbana  would  have  a  right  to  enforce  his  right 
against  that  property.  I  assume  that,  if  there 
had  been  no  (question  of  the  Statute  of  Limi- 
tations, he  might  have  made  that  property 
available  for  payment  of  his  claim.  But  how 
does  that  get  over  the  difficulty  that  the  claim 
was  at  the  death  of  the  lady  statute-barred  P 
The  will  would  not  revive  a  debt  which  was 
statute-barred  at  the  death  of  the  testatrix.  I 
can  conceive  no  ground  on  which  in  a  case  like 
this  a  different  rule  should  app)y  from  that 
which  applies  in  ordinary  cases.  The  case  which 
is  most  similar  to  this  is  Hodgton  v,  Williamton, 
before  Bacon,  Y.C.,  in  which  the  judge  relied  on 
the  fact  that  the  claimant  had  brought  his  action 
as  soon  as  there  was  any  fund  out  of  which  he 
could  be  paid,  because  the  only  property  of  the 
married  woman  was  that  which  she  got  from  her 
father,  and  that  had  only  lately  l^n  realised. 
Mr.  Fischer  sought  to  make  that  argument 
applicable  to  the  present  case,  and  he  relied  on 
the  fact  that  the  property  which  passed  under 
her  will  became  liable  to  the  claim  within  six 
years.  But  there  was  property  settled  to  her 
separate  use  ever  since  1875,  which  could  have 
been  made  available.  1'herefore  the  ground  relied 
on  by  Bacon,  V.C.  fails  in  the  present  case.  I 
have  some  doubt  whether  the  vice-Chancellor 
was  right  in  the  reliance  he  placed  on  that 
ground,  because  the  bar  created  by  the  Statute 
of  Limitations  is  irrespective  of  the  fact  of  the 
debtor  having  any  property.  Some  other  cases 
which  have  iieen  cited  are  simply  authorities 
upon  the  question  whether  the  statute  can  be 
pleaded  as  a  defence  by  a  married  woman. 
Norton  V.  TurviU  is  very  shortly  reported.  The 
lady  had  a  power  to  appoint  bv  deed  or  will,  and 
she  gave  a  bond  for  261.  Ox  course  no  action 
could  have  been  brought  against  her  on  that 
bond,  but,  as  I  understand  tne  judgment  of  the 
Master  of  the  Bolls,  he  considered  the  execution 
of  the  bond  as  an  exercise  of  her  power  of  dis- 
position. He  says:  "It  is  tme  that  the  bond 
given  by  the  feme  covert  is  merely  void,  and  in 
that  respect  differs  from  a  bond  given  by  an 
infant  which  is  only  voidable.  .  .  .  But  in  this 
case  all  the  separate  estate  of  the  feme  covert 
was  a  trust  estate  for  paymnnt  of  debts,  and  a 
trust  is  not  within  the  Statute  of  Limitations." 
But  is  this  trneP  As  between  the  trustee  and 
the  cestui  que  trutt  the  statute  cannot  be  pleaded, 
but  the  Master  of  the  Bolls  must  have  thought 
in  that  case  that  the  married  woman  had  exer- 
cised her  power  of  appointment,  and  that  the 
creditor  was  one  of  the  persons  for  whom  the 
trustee  held  the  property.  Then  how  has  that 
authority  been  suDseouently  dealt  with  P  In 
Sockett  V.  Wray  Lord  Alvanley  says  :  "  In  Nortort 
v.  TwrviU  the  disposing  power  was  not  confined 
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to  being  exercised  by  a  will.  The  qnestion  was 
as  to  the  execution  by  bond.  The  Master  of  the 
Bolls  was  o£  opinion  that,  though  as  a  bond  it 
was  void,  it  was  a  good  disposition  against 
persons  claiming  under  her  will,  and  that  where 
a  person  haying  a  disposing  power  givea  a  bond, 
it  is  binding  on  her  personal  property."  The 
Master  of  the  Bolls  looked  upon  the  bond, 
erroneously  as  I  think,  as  an  execution  of  the 
power  which  the  settlement  gave  her,  and  that 
the  creditors  became  ceatuis  que  trust  under  the 
settlement.  That  seems  to  be  the  explanation  of 
his  judgment.  Heatley  v.  Thomas,  in  my  opinion, 
does  not  help  us  in  this  case  ;  it  turns  on  quite  a 
different  point.  Then  in  Vaughan  v.  Walker  the 
Lord  Chancellor  of  Ireland  held  that  the  Statute 
of  Limitations  did  not  run  against  the  creditor 
of  a  married  woman;  but  Blackburn,  L.J. 
differed  from  that  view.  I  must  express  my 
opinion  that  the  Lord  Chancellor  was  wrong  in 
the  view  which  he  took,  and  that  he  did  not  deal 
with  the  liability  of  the  separate  estate  of  a 
married  woman  as  we  ought  to  deal  with  it.  I 
decide  this  case  on  the  principle  that  a  married 
woman  who  makes  a  contract  is  to  be  dealt  with 
as  a  feme  sole  with  respect  to  her  separate 
property,  and  that  a  claim  under  such  contract 
can  be  enforced  against  the  separate  property 
which  she  had  at  the  date  of  the  contract.  I  am 
therefore  of  opinion  that  Ka^,  J.  was  right,  and 
that  the  appeal  mnst  be  dismissed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  "With 
respect  to  the  question  whether  the  facts  which 
have  been  proved  in  this  case  established  an 
existing  debt  I  have  great  doubts ;  but  we  have 
not  heard  the  counsel  for  the  respondent,  and  I 
express  no  opinion  upon  it.  But  when  we  come 
to  the  more  important  question  of  the  effect  of 
the  Statute  of  Limitations,  I  confess  I  have  no 
doubt  at  all  about  it.  The  whole  sulnect  has 
been  dealt  with  fully  both  by  Cotton,  L.J.  and 
Kay,  J.,  and  Kay,  J.,  in  his  careful  judgment,  has 
correctly  explained  the  passage  in  the  report  of 
Norton  V.  TurviU  on  which  the  whole  argument  has 
turned.  It  appears  to  me  that  a  married  woman 
with  separate  estate  can  act  as  a  feme  sole  with 
respect  to  it,  and  her  debts  are  to  be  treated  as 
payable  out  of  her  separate  estate.  I  think 
Kay,  J.  was  right  in  saying  that  Norton  v. 
TurviU  is  to  be  explained  by  saying  that  the  bond 
was  held  to  have  operated  as  an  appointment 
making  the  trustee  of  the  settlement  a  trustee 
for  the  obligee  of  the  bond ;  but  that  view  is  now 
exploded.  The  judgment  appealed  from  is  per- 
fectly correct. 

Lopes,  L.J.  concurred. 

Solicitors :  Flower  and  Nussey,  agents  for  B.  N. 
Heane,  Newport,  Shropshire;  Stevenson  and 
Voiddwell ;  Torr,  Janeways,  Gribhle,  and  Oddie. 


Monday,  Dee.  6, 1886. 

(Before  Lord  Eshxk  M.B.,  Likdlet,  and  Lopes, 

L.JJ.) 

Cox,  Pattbhson,  Aim  Co.  v.  Bbucb  and  Co.  (a) 

Ship — Bill  of  lading — Holder  for  value — Authorilj 
of  master  —  Quality  rna/rks  —  Shipping  notes — 
Error  of  matter — Liability  of  ovmer. 

When  the  master  of  a  ship  has,  hy  the  biU  of  lading, 
authority  to  insert  in  the  bills  of  lading  the 
quality  marks  that  are  in  the  shipping  notes,  if 
tliey  are  upon  the  bales  of  goods  to  be  carried,  and 
he  inserts  in  the  HU  of  lading  quality  marks  thai 
are  in  the  shipping  notes  but  different  to  those 
upon  the  bales,  the  shipovmer  thereby  incurs  no 
liability  to  an  indorsee  of  the  biU  of  lading  for 
value  toithout  notice  of  the  error  who  receives  the 
goods  actually  shipped. 

Special  Case. 
This  was  an  action  commenced  in  the  Mayor's 
Court  of  the  City  of  London  and  was  transferred 
by  an  order  dated  the  17th  March  1886  to  this 
honourable  court.  1'he  plaintiff's  claim  against 
the  defendants  was  for  lOl.  for  damages  for  breach 
of  contract  by  a  bill  of  lading  and  the  parties  con- 
curred in  stating  the  following  case  for  the 
opinion  of  the  court. 

The  plaintiffs  carry  on  business  as  jute  brokers 
in  the  city  of  London  and  the  defendants  are 
shipbrokers  in  London  and  Dundee,  and  manag- 
ing owners  of  the  sailing  vessel  Panmure. 

In  the  month  of  Sept.  1883  Messrs.  B.  Steel  and 
Co.,  who  are  merchants  at  Calcutta,  shipped  on 
board  the  Panmure  at  Calcutta  500  bnles  of  jute, 
each  ^OOlb.  net.     Of  such  bales  26  were  marked 


R  c>  1 ;   192  were  marked  <R  c^  2 ;   282  were 
mariced  ot  o  3. 


A  bUl  of  lading  for  the  same,  dated  the  28th 
Sept.  1883,  was  signed  by  the  master  of  the  said 
vessel  and  delivered  to  the  said  shippers,  the  said 
bill  of  lading  was  as  follows : 

Shipped  in  g^>od  order  and  condition  hy  K.  Steel  and 
Co. ,  on  board  the  ship  Panmure.  whereof  ia  master  for 
this  present  vora,ge  Downie,  lying  in  the  port  of  Calcntta 
and  bound  for  London.  Five  hundred  bales  jute  beintr 
marked  and  nnmbered  as  per  maijrin,  and  to  be  delivered 
in  the  like  good  order  and  condition  at  the  aforesaid 
port  of  London  (the  act  of  Ood,  the  Queen's  enemies,  loss 
or  damage  from  fire  on  board  in  hulk  or  craft,  or  on 
shore,  any  act,  neglect,  or  default  whatsoever  of  pilots, 
master,  or  crew,  in  the  navigation  of  the  ship  in  the 
ordinary  course  of  the  voyage,  and  all  and  every  the 
dangers  and  accidents  of  the  seas  and  rivers  and  of  navi- 
gation of  whatever  nature  or  kicd  excepted),  unto  order 
or  to  his  or  their  aasigns.  Freight  to  be  paid  for  tba 
said  goods  at  the  rate  of  21.  (two  pounds)  sterling  per 
ton  of  five  bales,  vrithont  discount,  but  otherwise  Bnbject 
to  the  customary  mode  of  payment  average,  as  accus- 
tomed. In  the  event  of  claim  for  short  delivery,  price 
to  be  the  market  price  of  the  day  at  port  of  discharge  on 
the  day  of  the  ship's  reporting  at  the  Custom  House, 
less  charges  and  brokerage. 

Weight,  contents,  and  value  unknown. 

In  witness  whereof  the  master  or  agent  of  the  said 
ship  has  signed  three  bills  of  lading  exclusive  of  the 
master's  copy  all  of  this  tenour ,  one  of  which  being  accom- 
plished, the  others  to  stand  over. 

Dated  at  Calcutta  the  2ath  Sept.  1883, 

Jaxss  Downie. 
(In  the  margin.) 

If  qnality  marks  are  used  they  are  to  be  of  the  same 
size  as  the  leading  marks  and  contiguous  thereto,  and  if 

(a)  Beported  by  W.  P.  Evebslit  and  A.  H.  BmiiESiOX,  Eaqra., 
Banisten-at-Law. 
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noh  quality  marks  are  iiuerted  in  the  ghipping  notes  and 
the  goods  are  aooepted  by  the  mate,  bills  of  lading  in 
oonformity  therewith  shall  be  signed  by  the  captain  and 
ship  shall  be  reeponmble  for  the  correct  delirery  of  the 
goods. 

83/'84 


i  =  aBB'«. 

2  =  251  B  8. 

3  =  223  B/s. 

The  said  bill  of  lading  was  afterwards  indorRed 
by  the  said  shippers  for  valaable  consideration  to 
the  plaintiffs  to  whom  the  property  in  the  ^oods 
thereby  passed  who  took  and  had  the  said  bill  of 
Lidinf;  withont  any  notice  of  incorrectness  in  the 
description  of  the  goods  in  the  said  bill  of  lading. 

The  said  bill  of  lading  is  in  the  customary  forra 
of  bills  of  lading  in  the  jute  trade  for  sailing 
Tessels  between  Calcutta  and  the  United  Kingdom. 
That  form  and  no  other  has  been  in  nse  since 
April  1881  in  the  8<ud  trade  of  which  the  defen- 
dants were  always  8inc«  that  date,  and  at  the 
time  of  the  shipment  in  question,  aware,  and  they 
have,  since  April  1881,  always  used  the  same  form 
for  their  vessels  engaged  in  the  said  trade. 

Jute  is  shipped  ot  various  qualities,  which  are 
indicated  on  the  bales  when  packed  by  letters  of 
the  alphabet,  or  by  the  numbers  1,  2,  and  3,  No.  1 
indicating  first  quality,  No.  2  second  quality,  and 
No.  3  third  quality.  These  letters  and  numbers 
respectively  are  termed  quality  marks. 


In  the  said  bill  of  lading   the    mark  Oir 

is  the  leading  mark  borne  by  each  of  the  500 
bales,  and  the  numbers  1, 2,  and  3  are  respactively 
the  quality  marks,  and  the  numbers  26,  251,  and 
223  are  respectively  intended  to  indicate  the 
number  of  bales  of  each  quality. 

It  is  admitted  that  quality  marks  were  used  on 
the  goods  that  were  shipped  as  aforementioned, 
and  that  such  quality  marks  were  of  the  same 
size  as  th«>  leading  marks  and  contiguous  thereto. 
It  is  also  admitted  that  the  same  quality  marks 
and  the  same  number  of  bales  of  each  of  such 
qnality  marks  as  appear  in  the  said  bill  of  lading 
were  inserted  in  the  shipping  notes,  and  that  the 
goods  actually  shipped  were  accepted  by  the  mate 
of  the  said  vessel,  and  that  the  said  bill  of  lading 
was  signed  by  the  master  of  the  said  vessel  in 
canformity  with  the  said  shipping  notes. 

On  the  arrival  of  the  Panmure  in  London, 
and  the  discharge  of  the  cargo,  the  defendants 
delivered  to  the  plaintiffs  the  500  bales  of  jute 
mentioned  in  the  2nd  paragraph  hereof,  and 
being  of  the  qnality  and  bearing  the  quality 
marks  therein  described,  and  not  of  the  quality 
and  bearing  the  quality  marks  stated  in  the  said 
bill  ot  lading.  There  were  thus  delivered  to  the 
plaintiffs  fifty-nine  bales  less  of  the  No.  2  quality, 
and  fifty-nine  more  of  the  No.  3  quality  tlian 
appear  from  the  said  bill  of  lading. 

It  is  admitted,  however,  that  the  defendants 
delivered  to  the  plaintiffs  the  same  500  bales 
which  they  receive!)  from  the  shippers. 

The  difference  in  value  to  the  plaintiffs  between 
the  bales  which  were  delivered  to  them  and  those 
described  in  the  said  bill  of  lading  is  to  be  taken 
8t  101. 

A  statement  containing  particulars  of  the 
voyages  made  and  the  cargoes  carried  by  the 
Panmure  from  1875,  the  date  of  her  being  built. 


and  until  Sept.  1883  (when  she  loaded  the  goods 
in  question),  was  put  in  and  formed  part  of  the 
case. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  defendants  were  liable  to  the  plain- 
tiffs for  the  non-delivery  of  goods  of  the  quality 
and  bearing  the  quality  marks  stated  in  the  said 
bill  of  lading. 

If  the  Court  is  of  the  opinion  in  the  affirmative, 
then  judgment  in  the  action  shall  be  entered  for 
the  plaintiffs  for  101.  and  costs,  including  the  costs 
of  this  case. 

If  the  Court  is  of  the  opinion  in  the  negative, 
then  judgment  in  the  action  shall  be  entered  for 
the  defendants  with  costs,  including  the  costs  of 
this  case. 

Barnes  for  the  plaintiffs. — The  question  here  is, 
whether  a  bill  oi  lading  which  is  in  customary 
form,  and  contains  an  entry  of  quality  marlu 
describing  the  goods  shipped,  is  binding  on  the 
shipowner  when,  on  arrival  of  the  goods  at  port 
of  aestination,  the  marks  on  them  do  not  corre- 
spond to  those  in  the  bill  of  lading,  but  show 
that  goods  of  an  inferior  quality  have  been 
shipped.  The  plaintiffs  contend  that  it  is 
binding.  The  case  turns  on  the  construction 
which  amounts  to  a  stipulation  that,  if  quality 
marks  on  the  cargo  are  used,  the  ship  shall  be 
responsible  for  the  correct  delivery  of  the  cargo. 
This  clause  is  well  recognised  in  the  jute  trade. 
The  goods  here  were  clearly  misdesoribed ;  and 
this  action  is  not  an  attempt  to  make  the  ship- 
owner liable  for  goods  not  shipped,  but  to  obtain 
a  decision  to  enable  parties  to  rely  on  this  clause 
in  the  margin  which  was  inserted  with  the  consent 
of  the  jute  trade.  It  is  admitted  law  that  the 
captain  cannot  niga  for  goods  not  received ;  but 
these  bales  were  received,  but  misdesoribed  in 
the  shipping  notes  and  bill  of  lading,  and  the 
clause  was  introduced  to  meet  this  very  point : 

Howard  r.  Titekar,  1  B.  &  Ad.  712. 
Bills  of  lading  were  made  out  for  these  goods, 
and  were  indorsed  over  to  the  plaintiffs. 

Beid,  Q.C.  {HoUamt  with  him)  for  the  defen- 
dants.— ^The  ship  is  not  liable  except  for  goods 
actually  put  on  board.  The  defendants  rely  on 
18  &  19  Vict.  c.  Ill,  s.  1.  The  indorsee  is  asking 
for  larger  rights  than  the  consignee  of  the  goods 
would  get.  It  is  perfectly  clear  that,  but  for  this 
marginal  clause  in  the  charter-party,  the  shippers 
would  not  be  liable.  It  is  contended  that  the 
parties  had  not  as  their  intention  in  inserting  it 
to  make  the  shippers  liable  for  misdescription. 
It  is  a  merchants'  clause,  and  consists  of  the 
parts  (1),  if  quality  marks  are  used  they  are  to  be 
of  the  same  size  as  and  contiguous  to  the  leading 
marks — this  is  to  facilitate  the  delivery  of  identical 
goods ;  (2)  if  such  quality  marks  are  inserted  in 
the  shipping  notes,  the  ship  shall  be  responsible 
for  the  correct  delivery  of  the  goods  so  marked. 
The  second  contingency  is  that,  if  these  marks 
are  inserted  in  the  shipping  notes,  and  the  goods 
are  accepted,  bills  of  lading  in  conformity  shall 
be  signea,  and  the  ship,  shall  become  responsible 
for  the  correct  delivery 'of  the  goods. 

Mathew,  J. — I  confess  that  my  mind  has  fluctu- 
ated in  the  course  of  the  argument,  but  in  the 
end  I  have  come  to  the  conclusion  that  the  ship- 
owner is  not  responsible  in  respect  of  this  con- 
dition, and  the  ground  for  my  opinion  is  that  the 
condition  upon  which  the  shipowner  undertook 


Digitized  by 


Google 


130-Vol.  LVn.,  N.8.] 

THE  LAW  TIMES. 

[Oct.  1,  1887. 

Ct.  op  App.] 

Cox,  Pambeson,  asd  Co.  v.  Betjc*  ahd  Co. 

[Ct.  op  Afp. 

to  be  responsible  has  not  been  complied  with. 
The  shipowner  as  a  general  rule,  and  apart  from 
the  special  contract,  -would  have  nothing  to  do 
with  the  contents  of  these  bales ;  he  has  nothing 
to  do  then  with  the  quality  of  the  contents  of 
the  bales,  and  protects  himself  with  the  clause 
"  weight,  contents,  and  value  unknown  "  (which 
is  found  in  thio  bill  of  lading)  against  any  loss. 
It  becomes  of  very  great  importance  to  the 
shippers  that  they  should  be  able  to  obtain  bills 
of  lading  which  the/  can  negotiate  upon  the 
footing  that  there  is  on  board  the  ship  goods  of  a 
certain  quality.  Here  it  seeems  that  there  are 
three  qualities  of  jute  which  are  the  subject  of 
commercial  transactions.  The  shipper  and  the 
shipowner  having  come  to  terras  witn  reference  to 
the  requirements  of  the  shipper,  the  special  con- 
tract is  the  result  of  the  arrangement  between  the 
two;  and  I  think  that  we  must  conatmc  this 
condition  according  to  the  ordinary  sense  of  the 
language  used.  Tnere  is  of  course  a  great  deal 
in  tae  argument  of  Mr.  Barnes,  who  tells  ns  what 
the  meaning  and  intention  of  all  parties  was,  but 
we  are  not  entitled  to  look  beyond  the  language 
that  is  nsed  in  dealing  with  the  terms  of  the 
clause  in  question.  This  is  the  bargain  between 
the  shipper  and  the  shipowner :  "If  quality  marks 
are  used  they  are  to  oe  of  the  same  size  as  the 
leading  marks  and  contiguous  thereto,  and  if  such 
quality  marks  are  inserted  in  the  shipping  notes 
and  the  goods  are  accepted  by  the  mate " — ^what 
is  to  follow  P  that  the  shipper  shall  be  entitled 
to  bills  of  lading  in  conformity  therewith — "  the 
ship  shall  be  responsible  for  the  correct  delivery 
of  the  goods."  Kow  what  happened  in  this  par- 
ticular case  was  that  the  quality  marks  were  of 
the  same  size  of  the  leading  marks  which  were 
npon  the  bales,  but  those  quality  marks  were  not 
inserted  in  the  shipping  notes,  but  different 
marks,  and  somehow  ot  other  these  goods  were 
passed  by  the  mate.  Having  been  passed  by 
the  mate,  the  shipping  notes  were  returned  in 
the  ordinary  way  to  the  shipowner's  o£Bce,  and 
the  captain  signed  the  bills  of  lading  corre- 
sponding with  the  shipping  notes.  The  result 
was  that  the  bills  of  lading  having  been  signed 
and  having  been  parted  with  for  value  to  the 
indorsee  a  demand  was  made  on  the  shipowner 
here  to  deliver  the  goods  in  accordance  with  the 
terms  of  the  bill  of  lading,  that  is  bearing  the 
quality  marks  therein  referred  to.  The  ship- 
<)wner  was  prepared  to  deliver  the  very  bales  that 
had  been  received,  but  it  was  said  "  under  the 
terms  and  conditions  yon  are  responsible  for 
delivering  all  goods  as  described  in  the  bill  of 
lading."  The  answer  of  the  shipowner  is  "  No ; 
because  the  conditions  upon  which  the  ship  was 
to  be  liable  for  the  correct  delivery  of  the  goods 
have  not  been  complied  with."  Now,  if  both 
those  conditions  were  omitted,  the  shipowner 
was  not  to  be  liable.  Why  is  he  to  be  liable  if  one 
apd  a  most  material  condition  has  been  omitted — 
a  condition  which  imposes  upon  the  8hipp)er  the 
obligation  to  see  that  the  correct  quality  marks 
were  inserted  in  the  shi]5ping  notes,  those  being 
the  documents  npon  whicn  the  captain  proceeds 
when  he  signs  the  bill  of  lading.  Any  other 
construction  of  this  contract  appears  to  me  to 
expose  the  shipowner  to  the  negligence  or  fraud 
of  the  shipper,  and  I  cannot  suppose  it  was  in- 
tended that  any  such  responsibility  should  be 
thrown  upon  the  shipowner.    I  have  very  little 


donbt  that  Mr.  Barnes  was  right  in  saying  that 
the  great  object  was  to  make  these  bills  current, 
and  to  give  the  holder  of  the  bill  of  lading  some 
security  against  the  ship,  but  I  am  not  satisfied 
that  it  was  ever  meant  that  a  shipowner  in  a  case 
like  this  (it  the  case  had  been  put  to  me)  should 
be  made  responsible  for  the  negligence  of  the 
mate  of  the  ship,  or  the  negligence  that  would 
have  been  nothing  if  it  had  not  been  for  the  pre- 
ceding negligence  of  the  shipper  of  the  goods. 
Therefore,  not  being  clear  that  the  language  that 
has  been  used  in  this  case  does  impose  this  lia- 
bility on  the  defendants,  I  give  judgment  in  their 
favour. 

SuiTH,  J. — I  am  of  the  same  opinion.    I  am 
bound  to  say,  that  I  have  had  considerable  diffi- 
culty on  account  of    the   argument   which    has 
been  pressed  npon  us  by  Mr.  Barnes,  who  says 
that,  unless  we  put  his  construction  upon  this 
marginal  note  in  the  bill  of  lading,  we  do  not  give 
any  intelligible  construction  to  it  at  all.    I  am  not 
so  sure  about  that,  the  salient  point  here  is,  that 
it  is  said  that  under  this  bill  of  lading  the  goods 
owner  can  come  down  npon   the  shipowner  for 
goods  which  were  never   pat  on   board  at  all. 
Well,  that  is  a  very  startling  proposition.     But, 
it  is  said  that  this  contract  is  such  that,  although, 
the  shipowner  can  prove    conclusively  that    he 
has  delivered  to  the  goods  owner  at  the  port  of 
destination  every  bale  of  goods,  which  the  ship- 
owner's agent    or  the  consignor  put  on   board. 
Yet,  he  is  Bound  to  make  good  to  the  goods-owner 
goods  which  were  never  put  on  board.    To  my 
mind,  it  requires  a  very  conclusive  contract  to 
make  me  believe  that  was  ever  the  intention  of 
the  parties.     What  is  done  here  is  ]}atent  npon 
the  figures.     There  were  fifty-nine  bales  too  little 
of  No.  2,  and  fifty-nino  too  many  of  No.  3  in  the 
note.    The  mate  passes  it.     They  get  the  whole 
500  bales  right  on  board,  but  on  the  shipping  note 
there  were  fifty-nine  too  many  of  No.  2,    and 
fifty-nine  too  few  of  No.  3.    He  gets  the  whole 
500  on  board,  and  when  he  comes  here  the  ship- 
owner says,  "  There  are  your  500  bales  which  yoa 
put  en  board."  "  Yes,"  says  the  goods-owner, "  It  is 
admitted  those  are  the  500  put  on  board,  but  the 
quality  marks  are  wrong,  you  must  make  good 
tne  deficiency  between  fifty-nine  of  No.  2,  and 
fifty-nine  of  No.  3."    I  agree  with    what    my 
brother  Mathew  s^iys  as  to  the  way  we  should 
read  this  marginal  note  in  the  bill  of  lading.    Mr. 
Barnes  asks  us  to  read  it,  that  this  is  a  contract 
by  the  shipowner  to  make  good  any  goods  that 
are  not  put  on  board.    Well  now,  upon  what  con- 
dition can  he  say  we  are  to  do  that  P    It  says. 
"  if  quality  marks  are  nsed,"  you  must  read  in 
these   "  on  the  bales " — that  is  quite  manifest. 
Well,  if  such  quality  marks  are  used  on  the  bales 
then  they  must  be  of  sufficient  size ;  that  is,  of 
the  same  size  as  the  others.  "  And  if  such  quality 
marks,"  what  is  the  meaning  of  that  P    Does  it 
mean  quality  marks  that  are  not  on   the  bales, 
because  that  is  Mr.    Barnes's   contention  P     He 
reads  it,  "  If  such  quality  marks,"  thnt  is  marks 
that  are  not  on  the  bales,  "are  inserted  in  the 
shipping  notes,  and  the  goods  are  accepted  by  the 
mate,  then  the  ship  shall  be  responsible,  and  the 
goods-owner  may  sue  him."    What  are  we  to  do 
with  the  wotd  "  such."    It  seems  to  me  impos- 
sible to    read    the    word    "  such "  as    meaning 
quality  marks  different  from  those  on  the  bales. 
It  means,  "  If  such  quality  marks  on  tha  bales 
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are  ina^iied  in  the  shipping  notes  ivhich  you 
bring  to  the  mate,  and  the  mate  then  accepts  the 
goods,  then  if  the  goods  are  marked  as  agreed, 
and  the  shipping  notes  have  the  same  quality 
marks  bpon  them,  the  ship  shall  be  responsible 
for  the  correct  delivery  of  the  goods.  It  has  been 
pointed  oat  by  my  brother  Mathew,  that  if  there 
was  not  some  snch  clanse  as  that,  the  shipowner 
need  not  trouble  himself  about  quality  at  all,  as 
long  as  he  delivered  the  marks  apart  from  quality 
marks,  that  is,  the  leading  marks.  It  seems  to 
me,  that  the  shippers  wanted  the  bill  of  lading 
over  here  to  negotiate,  and  to  show  persons  what 
it  was  they  had  got  on  board.  "Well,  they  wanted 
to  show  the  qualities  of  jute  on  board,  whether 
Nos.  1,  2,  or  3  jute,  and  the  bill  of  lading  would 
be  negotiated  on  those  terms,  But,  that  does  not 
prove  that  the  shipowner  ynder  this  contract  has 
agreed  that  if  the  shipping  notes  are  brought 
with  -wrong  marks  upon  tnem,  he  will  make  good 
any  loss  to  the  shipper.  It  seems  to  me  that  it 
means  nothing  ot  the  sort,  and  I  cannot  help 
coming  to  the  conclusion  that  this  marginal  note 
is  certainly  not  strong  enough  in  its  phraseology 
to  bring  about  what  Mr.  Barnes  wants,  namely, 
that  the  shipowner  will!  make  good  the  goods  of 
the  goods-owner,  although  the  goods-owner  never 
put  the  goods  on  board  the  ship  at  all. 

Judgment  for  the  defendants  with  cotts. 

From  this  judgment  the  plaintiffs  appealed. 

Dec.  6, 1886.— Bigham,  Q.C.  and  Barnes  for  the 
plaintiffs. 

Beid,   Q  C.  and  HoUamt  for  the  defendants, 
were  not  called  upon. 

Lord  EsHER,  M.R. — ^The  first  point  is  whether, 
upon  the  true  construction  of  the  bill  of  lading, 
there  is  a  breach  of  contract  by  the  shipowners 
in  respect  of  which  the  plaintiffs,  as  indorsees  of 
the  bill  of  lading  for  value,  can  maintain  their 
action.  What  is  the  meaning  of  this  bill  of 
lading  ?  Now,  in  the  first  place,  whatever  mean- 
ing it  would  have  as  between  the  shippers  and 
the  shipowners,  it  must  also  have  as  between  the 
indorsees  and  the  shipowners.  Before  the  Bills 
of  Lading  Act  the  action  would  have  been  brought 
in  the  name  of  the  shipper.  The  only  effect  of 
that  Act  is  to  enable  the  indorsee  of  a  bill  of 
lading  to  sue  in  his  own  name.  He  has  precisely 
the  same  rights  as  the  shipper.  The  question, 
therefore,  comes  to  be  whether  the  shippers  could 
have  sued  in  this  case.  The  memorandum  in  the 
margin  of  the  bill  of  lading  is,  "  If  quality  marks 
are  used,  they  are  to  be  of  the  same  size  as  the 
leading  marks  and  contiguous  thereto,  and,  if 
such  quality  marks  are  inserted  in  the  shipping 
notes,  and  the  goods  are  accepted  by  the  mate, 
bills  of  lading  in  conformity  therewith  shall  be 
signed  by  the  captain,  and  the  ship  shall  be 
responsible  for  the  correct  delivery  of  the  goods." 
It  seems  to  me  obvious  that  the  words  "  such 
quality  marks  "  refer  to  the  marks  actually  upon 
Uie  bales  of  goods.  The  mate  might  reject  any 
of  the  goods  on  the  ground  that  the  marks  on  the 
bales  were  incorrect ;  but  if  he  accepts  the  goods 
and  inserts  the  marks  that  are  upon  them  in  the 
shipping  notes,  then  they  are  to  appear  in  the 
bills  of  lading,  and  they  will  bind  the  ship.  In 
the  present  case,  the  marks  on  the  bales  were  not 
correctly  inserted  in  the  shipping  notes.  The 
memorandum,  therefore,  does  not  apply.  It  is 
said  that  if  the  memorandum  is  so  constructed 


it  has  no  meaning.  Even  if  that  is  bo  we  cannot 
help  it.  It  is  said  that  we  must  construe  the 
words  so  as  to  give  them  some  effect ;  but,  if  the 
words  which  the  pirties  have  used  have  no  effect, 
we  cannot  give  effect  to  some  supposed  intention 
by  altering  those  words.  It  is  immaterial  whether 
the  construction  we  place  on  the  words  results  in 
their  having  any  effect  or  not.  I  do  not  say  that 
that  construction  makes  them  of  no  effect.  All  I 
say  is  that  it  is  immaterial.  Then  it  is  said  that 
the  plaintiffs,  being  indorsees  of  the  bill  of  lading 
for  value  without  notice,  are  entitled  to  rely  on 
the  marks  in  the  bill  of  lading.  All  the  goods 
that  were  put  on  board  have  been  delivered ;  and 
it  was  decided  in  terms,  in  Grant  v.  Norway  (vbi 
»up.),  that  a  bill  of  lading,  which  is  signed  by  the 
master  in  respect  of  goods  not  on  board,  does  not 
bind  the  shipowner.  That  case  was  decided,  not 
merely  on  the  ground  that  the  captain  has  no 
authority  to  sign  a  bill  of  lading  in  respect  of 
goods  not  on  board,  but  on  the  ground  that  the 
authority  of  the  captain  is  limited  to  doing  what 
it  is  usual  for  captains  to  do,  and  is  known  to  be  so 
limited  by  persons  in  business.  It  is  said  that 
the  captam  has  anthority  to  deal  with  the  weight 
of  the  goods  put  on  board,  so  as  to  bind  nis 
owners ;  and,  no  doubt,  that  is  true.  But  it  is 
impossible  to  contend  that  he  has  anthority  to 
estimate,  determine,  and  state  on  the  bill  of  laaing 
80  as  to  bind  the  owners  the  particular  mercantile 
quality  of  the  goods.  How  could  a  shipowner 
with  any  safety  Kivo  his  captain  anthority  to 
determine  questions  as  to  quality,  which  require 
special  skill  and  knowledge  P  But  it  is  said  that 
the  captain  was  bound  to  see  that  the  marks  on 
the  bales  were  correctly  inserted  in  the  shipping 
notes.  There  is  nothing  in  the  case  to  show  that, 
irrespective  of  the  particular  contract,  the  quality 
marks  had  by  the  custom  of  the  trade  become  a 
recognised  part  of  the  marks  which  it  was  his 
duty  to  insert.  The  decision  of  the  court  below 
was,  therefore,  right. 

LiNDLET,  L.J. — ^This  was  an  action  brought  by 
the  indorsee  of  a  bill  of  lading  against  the  ship- 
owner, and  upon  the  argument  before  us  two 
points  have  been  raised ;  First,  as  to  what  liabi- 
lity the  shipowners  have  incurred  by  the  terms 
of  the  bill  of  lading ;  secondly,  as  to  the  effect 
of  representations  ot  quality  in  the  bill  of  lading. 
It  is  said  that  the  memorandum  in  the  margin  of 
the  bill  of  lading  should  be  construed  so  as  to 
make  the  shipowner  liable  for  the  correctness  of 
certain  distinguishing  marks,  known  as  quality 
marks,  inserted  in  the  shipping  notes ;  but  that 
would  be  to  reject  the  wora  "  such,"  which  there 
is  no  reason  for  doing.  If  the  quality  marks  that 
are  upon  the  bales  are  inserted  in  the  shipping 
notes,  then  the  shipowner  is  to  be  responsible  for 
the  correct  delivery  of  the  goods.  In  such  a  case 
it  becomes  the  captain's  duty  to  see  that  the  bill 
of  lading  are  made  out  in  conformity  with  the 
marks  in  the  shipping  notes.  It  is  said  that  to 
construe  the  words  is  to  give  no  effect  to  the  pro- 
vision; but  the  provision  makes  it  obligatory 
upon  the  captain  to  insert  the  quality  marks  in 
the  bill  of  lading  if  they  are  in  the  Hhipping 
notes.  It  may  bo  that  he  would  not  be  bound  to 
do  that  without  such  a  provision.  In  this  case 
the  quality  marks  are  not  correctly  inserted  in 
the  shipping  notes,  and  consequently  the  memo- 
randum does  not  apply,  and  there  is  no  breach  of 
contract.    But  then  it  is  said  that  the  quality 
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marks  incorrectly  entered  in  the  bill  of  lading 
are  a  representation  binding  the  shipowners  as 
against  oond  fide  holders  of  it  for  value.  But 
the  shipowners  can  only  be  liable  for  a  representa- 
tion by  the  captain  if  it  is  within  the  scope  of 
his  authority.  The  captain  has  no  authority 
whatever  to  enter  the  quality  marks  in  the  bill  of 
lading  unless  this  memorandum  g^ves  it  to  him. 
The  limits  of  the  captain's  authority  to  enter 
quality  marks  in  the  bill  of  lading  appear  upon 
the  face  of  that  document.  He  has  only  autho- 
rity to  enter  ouality  marks  in  the  bill  of  lading, 
when  the  marks  used  on  the  bales  are  correctly 
inserted  in  the  shipping  notes.  It  appears  to  me, 
therefore,  that  this  case  is  goyemed  by  the  deci- 
sion in  Orant  v.  Korway. 

LoFES,  L.J. — The  first  question  is  whether  what 
is  written  in  the  margin  of  this  bill  of  lading 
applies  to  the  circumstances  of  this  contract.  I 
thmk  that  it  clearly  does  not.  In  this  case  it  is 
perfectly  clear  that  the  actual  marks  on  the  bales 
never  were  inserted  in  the  shipping  notes.  It  is 
said  that  if  that  is  necessary  to  make  the  memo- 
randum applicable,  its  provisions  are  useless.  I 
am  not  of  that  opinion.  It  appears  to  me  that  it 
imposes  upon  the  captain  the  duty  of  inserting 
the  quality  marks  in  the  bills  of  lading,  when 
these  are  correctly  inserted  in  the  shipping  notes. 
But  even  if  our  construction  would  make  the 
memorandum  useless,  we  could  not  alter  the 
words  in  order  to  give  them  some  effect.  There 
has  been,  therefore,  no  breach  of  the  contract  of 
carriage.  But  it  is  said  that  though  the  ship{>ers 
would  have  no  remedy  against  the  shipowners, 
yet  the  indorsees  of  the  bill  of  lading  have  one, 
because  of  the  negligence  of  the  master  in  sign- 
ing a  bill  of  lading  which  incorrectly  represented 
the  quality  marks  of  the  bales  shipped.  But  the 
master  had  no  authority  to  insert  the  quality 
marks  at  all,  except  such  as  was  expressly  given 
to  him ;  and,  therefore,  there  was  no  authority  in 
him  to  bind  the  owners  by  any  representation  as 
to  quality,  except  in  accordance  with  the  terms 
of  the  memorandum.  I  think  that  this  case 
comes  well  within  the  principle  laid  down  in 
Grant  v.  Norway.  "If,  then,  from  the  usage 
of  trade,  and  the  general  practice  of  ship 
masters,  it  is  generally  Jcnown  that  the  master 
derives  no  such  authority  from  his  position  as 
master,  the  case  maybe  considered  as  if  the  party 
taking  the  bill  of  Isiding  had  notice  of  an  express 
limitation  of  the  authority;  and,  in  that  case, 
undoubtedly  he  could  not  claim  to  bind  the  owner 
by  a  bill  of  lading  signed,  when  the  goods  therein 
mentioned  were  never  shipped."  I  think  that 
that  is  an  authority  for  the  decision  in  this  case, 
and  that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  W.  A.  Crump  and 
Sons. 

Solicitors  for  the  defendants,  Hollams,  Son,  and 
Coward. 
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Will — Legacy — Specific  or  general — Ademplit 
Uncertainty — Gift  of  shares  in  unlimited  bank- 
irg  company — Subsequent  conversion  into  limited 
company. 

A  testator,  who  died  in  1887,  by  his  will,  dated  in 
1882,  bequeathed  "fifty  shares  in  the  York 
Union  Banking  Company  "  to  his  trustees  vpon 
certain  trusts,  and  bequeathed  his  residuary 
estate  to  the  trustees  upon  certain  other  trusts. 

At  the  date  of  his  wilt  the  teslaior  was  the  hnlder 
of  seventy  shares  in  the  banking  company  of  the 
nominal  value  of  1001.  each,  on  which  25Z.  per 
share  had  &e<^  paid  up.  The  banking  company 
was  ai  that  date  an  urUimited  company,  it  having 
been  registered  and  incorporated,  under  the  Com- 
panies Act  1862,  cts  a  company  %cith  ttnlimited 
liability  in  1874.  The  company  was  originally 
governed  by  a  deed  of  settlement,  and  was  esta- 
blished under  7  Geo.  4,  c.  46. 

In  1883  the  company  was  converted  into  a  limited 
company  under  the  Companies  Acts  1862  to  1880, 
and  ea^\  1001.  share  was  then  converted  into  two 
shares  of  501.,  of  which  121. 10s.  was  considered  to 
be  fully  paid  up,  and  the  nominal  value  of  each  of 
such  507.  shares  was  increased  to  602.  The  eo-n- 
pany  at  the  request  of  the  testator  allotted  to  him 
140  of  the  new  shares  of  the  nominal  value  of  601. 
each . 

At  the  date  of  the  testator's  death,  he  held  171  shares 
in  the  company,  which  number  included  the  140 
converted  shares. 

An  originating  summons  was  taken  out,  on  behalf 
of  the  trustees,  asking  whetJier  the  bequest  of  fifty 
shares  in  thf  company  applied  only  to  fifty  of  the 
shares  in  such  company  held  by  the  testator  at  th» 
time  of  his  death,  or  how  and  in  respect  of  what 
number  of  such  shares  the  bequest  operated. 

Held,  that  the  sliares  in  the  unlimited  company, 
being  entirely  different  from  the  shares  in  the 
limitid  company,  the  bequest,  if  specific,  was 
adeemed,  and  if  general  {which  appeared  to  the 
Court  to  be  tlie  case)  failed,  because  it  had  become, 
by  circumstances  of  which  the  testator  was  aware, 
impossible  to  determine  what  amount  of  money 
might  to  he  pnid  to  the  person  claiming  to  be 
entitled  under  the  bequest. 

George  Gray  by  his  will,  dated  the  19th  July 
1882,  appointed  Thomas  Dresser  and  Gieorge 
Garbutt  trustees  and  executors  thereof,  and  ne 
bequeathed  the  furniture,  pictures,  prints,  and 
musical  instruments,  plate,  linen,  china,  glass, 
and  other  household  effects  not  thereinbefore 
bequeathed,  which  should  be  in  or  about  his 
freehold  messuage  and  premises  at  his  decease, 
and  he  also  bequeathed  "  fifty  shares  in  the  York 
Union  Banking  Company  "  unto  his  trustees  upon 
trust  to  permit  his  wife  to  have  the  use  and 
enjoyment  of  the  messuage  and  furniture,  she 
keeping  the  same  insured  against  loss  by  fire  to 
the  f  nil  value  in  the  names  of  his  trustees,  and 
also  keeping  the  same  in  good  repair  and  con- 
dition, reasonable  wear  and  tear  excepted,  and  to 

(a)  Baported  br  £.  A.  Bobatcblit,  Eiq-r  BuitetaMtJ«w. 
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permit  her  to  receive  the  annual  income  of  the 
shares  dnring  her  life ;  and  after  her  death  upon 
tmst  to  sell  the  messuage,  furniture,  and  shares 
as  therein  mentioned,  and  as  to  the  moneys  to 
arise  from  such  sale,  upon  trust,  after  paying 
thereout  all  expenses  incident  thereto,  to  divide 
the  same  equally  between  his  sisters  Ellen  Eelea 
(the  wife  of  Charles  Eeles),  Jane  Gray,  and  Sarah 
Gray,  as  tenants  in  commun,  and  not  as  joint 
tenants ;  but  in  case  any  or  either  of  his  sisters 
should  die  in  the  lifetime  of  bis  wife,  then  he 
directed  his  trustees  to  divide  the  same  moneys 
equally  between  the  survivors  or  survivor  of 
them ;  and  in  case  all  of  them  should  die  in  the 
lifetime  of  his  wife,  then  he  bequeathed  the  same 
moneys  equally  between  his  two  nieces  Mary 
Jane,  the  wife  of  Patrick  McCardle,  and  Sarah 
Ann  Harriet  Gray,  the  daughters  of  his  brother 
Joseph  Gray,  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  in  case  either  of  his  nieces 
should  die  in  the  lifetime  of  his  wife,  then  he 
directed  hia  trustees  to  pay  over  the  same  moneys 
to  the  survivor  of  them. 

The  testator  died  on  the  7th  Feb.  1887. 

The  testator's  widow  and  his  sisters  Jane  Gray 
and  Sarah  Gray  were  living.  His  sister  Ellen 
Eeles  had  died  in  his  lifetime.  His  nieces  Mary 
Jane  McCardle  and  Sarah  Ann  Harriet  Gray 
were  living  and  infants. 

An  originating  summons  was  taken  out,  on 
behalf  of  the  trustees  of  the  will,  against  the  tes- 
tator's widow,  his  sisters  Jane  Gray  and  Sarah 
Gray,  and  his  nieces  Mary  Jane  Mx;CardIe  and 
Sarah  Ann  Harriet  Gray,  asking  that  the  fol- 
lowing questions  and  matters,  arising  in  the 
administration  of  the  estate  of  the  testator,  might 
be  determined  under  the  Rules  of  Court  1883, 
Order  LV-,  r.  3,  sub-sects,  (e.)  and  (p.)  and  rule  4 
of  the  same  order  : 

1.  Whether  the  bequest  of  fifty  shares  in  the 
York  Union  Banking  Company  applied  only  to 
fifty  of  the  shares  in  such  company  held  by  the 
testator  at  the  time  of  bis  death,  or  how  and  in 
respect  of  what  number  of  such  shares  the 
faeqaest  operated. 

2.  Whether  the  plaintiffs  might  sell  the  shares, 
or  how  and  in  what  way  the  same'  might  be  dealt 
with,  having  regard  to  the  liability  attaching 
thereto. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  on  the  23rd  May. 

It  was  stated  in  an  affidavit  filed  in  support  of 
the  summons  that  on  the  19th  July  1882,  the  date 
of  his  will,  the  testator  held  seventy  shares  in  the 
York  Union  Banking  Company,  which  shares 
were  then  of  the  nominal  value  of  lOOZ.per  share, 
and  on  which  251.  per  share  had  been  paid  up, 
their  market  value  being  671.  per  share ;  that  the 
company  was  at  that  date  an  unlimited  company ; 
that  in  May  1883  the  company  was  converted 
into  a  limited  company ;  that  the  nominal  value 
of  its  shares  was  reduced  to  602.  per  share,  of 
which  122. 10s.  was  considered  to  be  fully  paid  up, 
the  then  shareholders  being  entitled  to  nave  an 
increased  number  of  shares  allotted  to  them  to 
make  the  amount  equivalent  in  value  to  their  old 
shares ;  that  under  this  arrangement  the  com- 
pany, at  the  request  of  the  testator,  allotted  to 
him  140  of  the  new  shares  of  the  nominal  value  of 
6W.  each  ;  that  on  the  7th  Feb.  1887,  the  date  of 
the  testator's  death,  he  held  171  shares  in  the 
company  of  the  nominal  value  of  601.  oach,  and 


I  upon  which  the  sum  of  122.  10«.  per  share  had 
been  paid  up;  and  that  the  140  snares  allotted 
to  him  as  aforesaid  were  included  in  such  171 
shares. 

It  was  also  stated  that,  under  the  deed  of  settle- 
ment of  the  company,  thecompany  woaldnot accept 
trustees  in  their  character  of  trustees  as  share- 
holders, and  would  not  recognise  any  trust ;  that 
in  pursuance  of  this  rule  the  company  had  always 
declined  to  accept  trustees  as  shareholders  ;  that 
since  the  testator's  death  application  had  been 
made  to  the  manager  of  the  company  to  ascer- 
tain if  the  trustees  could  be  placed  on  the  register 
as  the  trustees  of  the  testator's  will  in  respect  of 
the  shares  standing  in  his  name ;  but  that  the 
manager  informed  the  trustees  that  the  company 
declined  to  register  anyone  as  trustees,  or  other- 
wise than  as  ordinary  shareholders,  and  as  such  to 
be  deemed  the  absolute  beneficial  owners  of  the 
shares. 

It  was  further  stated  that,  by  the  same  deed  of 
settlement,  the  consent  of  the  directors  of  the 
company  was  required  on  any  sale  or  transfer  of 
shares,  and  the  executors  of  any  deceased  share- 
holder were  obliged  either  to  become  members  in 
respect  of  the  shares  held  by  the  deceased,  or  to 
sell  them  within  twelve  months  from  his  death ; 
that  the  trustees  of  the  testator's  will  were  not 
willing  to  accept  the  liability  which  would  be 
imposed  upon  them  if  the  shares  were  transferred 
into  their  names  as  individuals,  only  122.  10«. 
being  paid  on  a  nominal  value  of  602.  per  share ; 
that  the  shares  for  some  years  past  had  paid  an 
average  dividend  of  about  52.  per  cent,  on  the 
market  value  thereof ;  and  that,  in  order  to  avoid 
the  necessity  of  selling  the  shares,  the  trustees 
had  inquired  of  the  company  whether  they  would 
accept  the  testator's  widow,  and  register  the  shares 
in  her  name ;  but  that  this  proposal  had  also  been 
refused. 

E.  Widdrington  Byrne,  for  the  plaintiffs,  in 
support  of  the  summons. 

Arnold  Statham  for  the  defendant,  the  testa- 
tor's widow. — ^This  is  not  a  specific  bequest.  The 
words  "  my  or  mine "  are  not  used,  and  the 
testator  had  more  than  fifty  shares  at  the  date  of 
his  will.  It  is  a  general  pecuniary  legacy, 
amounting  to  an  injunction  to  the  executors  to 
supply  out  of  the  assets  what  the  testator  had 
originally  bequeathed,  viz.,  fifty  shares  of  the 
nominal  value  of  1002.  His  estate  contains 
shares  equivalent  to  and  representing  the  1002. 
shares,  so  that  his  original  gift  can  be  satisfied 
out  of  his  estate ;  but  even  otherwise,  it  would 
have  been  easy  for  the  executors  to  carry  out  the 
intention  of  the  testator.  Although  two  new 
shares  of  the  nominal  value  of  601.  have  been 
substituted  for  each  of  the  previous  1002.  shares, 
the  holder  of  two  new  shares  has  the  same 
interest  in  the  bank,  subject,  of  course,  to  market 
fluctuations,  as  had  the  holder  of  one  share  of 
the  nominal  value  of  1002.  The  same  amount  is 
{Mid  up  on  the  two  new  shares,  viz.,  122. 10«.each, 
as  the  252.  on  the  old  shares,  and  the  difference 
between  an  old  share  and  two  new  onps  is  more 
nominal  and  verbal  than  actual  and  substantial. 
It  is  not  physically  impossible  for  the  executors 
to  give  practical  effect  to  the  intention  of  the 
testator.  That  intention  is  clear,  viz.,  to  give  his 
widow  a  legacy  of  the  dividends  of  fifty  shares 
in  a  bank  upon  which  12502.  had.  been  paid  up 
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altogether.  There  are  now  100  shares  in  the  same 
banknpon  which  12502.  has  been  paid  ap,  and 
■which  nave  been  substituted  for  the  former  fifty 
shares  hj  the  resolution  of  the  company  and  not 
by  the  act  of  the  testator.  The  conversion  of 
each  1002.  share  into  two  602.  shares  was  virtually 
as  independent  of  the  volition  of  the  testator  as 
if  it  had  been  by  an  Act  of  Parliament.  If  he 
had  had  the  casting  vote  it  might  have  been 
different,  but  even  in  that  case  it  would  not 
follow  that  it  was  an  ademption  of  the  legacy. 
It  is  not  a  specific  legacy,  and  therefore  has  not 
been  adeemed.  If  the  surrender  by  the  testator 
of  the  original  1002.  shares  was  any  indication  of 
an  intention  that  his  widow  shonld  not  have  the 
benefit  of  the  original  bequest,  then  the  taking 
bv  him  in  commutation  of  a  double  number  of 
602.  shares,  was  as  strong  an  indication  that  she 
shonld  have  the  benefit  of  the  original  bequest  as 
was  the  original  surrender  of  them  that  she 
shonld  not.  He  retained  more  than  100  of  the 
602.  shares  which  were  sufficient  to  satisfy  the 
legacy,  and  that  itself  is  an  indication  of  his 
intention  to  satisfy  the  legacy.  In  Partridge  v. 
Partridge  (9  Mod.  Hep.  269)  a  testator  who  left 
his  widow  the  dividends  of  10002.  South  Sea 
Slock  for  life  at  the  date  of  his  will  held 
South  Sea  stock;  bat,  by  Act  of  Parliament, 
before  his  death  that  stock  was  divided  into  four 
equal  parts,  three  of  which  were  converted  into 
annuities,  and  the  other  fourth  remained  stock, 
and  Talbot,  L.C.  held  that,  as  the  Act  of  Parlia- 
ment was  independent  of  the  volition  of  the 
testator,  there  was  no  alteration  in  his  intent, 
and  decreed  that  the  widow  should  have  7502. 
South  Sea  Annuities  and  2502.  stock.  In  Brons- 
don  V.  Winter  (Amb.  Bep.  Ch.  57)  the  same 
reasoning  is  applied,  and  no  here  the  widow  ought 
to  be  made  to  stand  in  the  samo  shoes  as  the 
testator  with  regard  to  the  original  bequest. 
By  the  24th  section  of  the  Wills  Act  the 
court  must  consider  what  wan  the  condi- 
tion of  the  subject-matter  or  corpus  of  the 
original  ^ft  at  the  date  of  the  death.  The 
original  gift  was  fifty  shares  of  1002.  At  the 
date  of  the  death  the  condition  of  that  subject- 
matter  or  corpus  was  100  shares  of  602.  The 
subject-matter  has  been  simply  divided,  and 
unless  both  halves  were  taken  by  the  beneficiary, 
the  executors  have  not  satisfied  the  original 
bequest.  The  difference  between  annuities  and 
stock  in  the  cases  cited  was  much  greater  than 
the  difference  between  the  old  shares  in  the  York 
Union  Bank  and  the  new  shares  in  the  bank 
under  its  reconstituted  form.  I  submit,  there- 
fore, that  the  court  will  not  allow  a  mere 
improvement  in  the  constitution  of  a  bank,  merely 
limiting  the  liability  of  the  shareholders,  and 
incorporating  the  bank  under  an  Act  of  Parlia- 
ment, to  defeat  the  intention  of  a  testator  who 
has  been  no  party  to  those  proceedings,  and  who 
has  taken  every  possible  step  to  legally  dispose 
of  his  shares  in  the  bank  as  it  was  originally  con- 
stitnted,  and  who  has  retained  till  death  suffi- 
cient phares  in  the  bank  to  satisfy  the  whole 
bequest. 

Seott  Fox,  for  the  defendants,  the  residuary 
legatees,  referred  to 

MaedoruUd  v.  Irvine,  38  L.  T.  Bep.  N.  S.  155 ;  8  Ch. 

DiT.  101 ; 
Millard  V.  Bailey,  18  L.  T.  Eep.  N.  8.  751 ;  L.  Eep. 

lBq.378; 


Se  Oibton;  MafheiBt  v.  FouUham,  L.  Bep.  2  Eq. 
669. 

[Kai,  J.  referred  to  Be  Lane ;  Luard  v.  Lane,  43 
L.  T.  R^.  N.  S.  87 ;  14  Ch.  Div.  856.] 

Statham  in  reply. — The  case  of  Maedonald  v. 
Irvine  (ubi  sup.),  cited  on  behalf  of  the  residuary 
legatees,  is  not  in  point,  as  that  was  the  case  df 
a  specific  legacy,  and  the  testator  had  by  his  own 
act  adeemed  his  gift,  whereas  here  the  testator 
has  done  nothing  to  indicate  any  intention  of  re- 
vocation. 

Kat,  J.  stated  the  facts,  and  continued : — Ifow,  I 
must  put  myself  in  the  chair  of  the  testator,  in 
order  to  appreciate  the  question  that  has  been 
raised.  At  the  time  be  made  his  will,  there  was  » 
Tork  Cnion  Banking  Company.  It  was  a  company 
registered  under  7  Geo.  4,  c.  46,  which  is  thus 
described  in  Lindley,  L.J.'s  Law  of  Partnership 
(p.  12) :  "  A  joint-stock  banking  company  privi- 
leged bv  the  Legislature  to  sue  and  be  sued  by- 
its  public  officer.  These  companies  are  sometimes 
said  to  be  quasi  incor[)orated  " — that  is  to  say,  it 
was  not  a  corporation.  The  testator  held  shares 
of  his  own  in  this  company — more  than  fifty. 
After  the  date  of  his  will,  the  company,  like 
most  other  banking  companies  in  this  countiy, 
determined  to  change  its  constitution,  and  i^ 
did  so  by  taking  proceedings  to  be  registered 
as  a  limited  company,  the  shares  in  which  would. 
of  course  be  entirely  different.  It  thereby 
became  a  corporation,  so  that  the  shares  were 
different  for  two  reasons — one  wa<<,  that  they 
were  shares  in  a  corporation,  and  the  other  was, 
that  they  were  limited  liability  shares,  whereas 
in  the  former  company,  I  presume,  they  were  not 
limited  liability  shares.  Then,  moreover,  the 
shares  were  of  a  different  amount.  An  option 
was  given  to  the  testator,  if  he  chose,  to  exchange 
the  shares  which  he  held  in  this  company  for 
shares  in  the  new  corporation,  which  I  understand 
he  did,  and  thereby  became  possessed  of  a  mndi 
larger  number  of  shares  in  the  new  corporation. 
First  of  all,  the  question  arises.  Is  this,  or  is  it 
not,  a  specific  bequest  ?  The  testator  does  net 
refer  to  his  shares.  There  is  nothing  at  all  to 
make  it  apparent  on  the  face  of  the  will  that  he 
intended  to  dispose  of  shares  which  he  then  held. 
Even  the  nuntber  of  which  he  disposes  is  not 
identical  with  the  number  of  shares  he  held.  I 
cannot  see  that  there  is  anything  at  all  to  make 
this  a  specific  bequest.  If  he  had  had  no  shares 
at  all,  tne  case  would  come  distinctly  within  Mae- 
donald V.  Ireine  (38  L.  T.  B«p.  N.  S.  155 ;  8  Ch. 
Div.  101).  There  a  testator,  who  had  Egyptian 
Nine  per  Cent,  bonds,  madea  bequest  in  these  words 
to  his  nephew  Charles  :  "  5002.  Egyptian  Nine  per 
Cent,  bonds."  It  was  held  that  that  was  not  a 
specific  bequest,  but  a  general  legacy.  Therefore 
I  think  that  here  this  is  not  a  specific  bequest,  bnt  a 
general  legacy.  But,  supposing  1  am  wrong  about 
that — supposing  it  is  specific — is  it  possible  to  say 
that  a  specific  bequest  of  this  kind  would  pass 
shares  in  a  corporation  formed  afterwards,  part 
of  the  name  nf  which  h«ppened  to  be  the  same, 
and  which  was  formed  no  doubt  by  the  con- 
stituents, or  those  who  chose  to  join,  of  the  Yoi^ 
Union  Bankins:  Company,  which  existed  at  the  date 
of  this  will  P  No  authority  for  that  proposition 
has  been  cited  to  me.  It  seems  to  me  it  would  be 
quite  impossible  that  a  gift  of  fifty  shares  in  the 
York    Union  Banking    Compuiy— ran    aninoor- 
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porated  company — ^the  shares  in  which  were  un- 
limited as  to  liability,  and  the  shares  in  which  had 
entirely  ceased  to  exist  at  the  death  of  the  testator, 
oonld  possibly  pass  shares  in  an  incorporated  com- 
pany formed  by  such  of  the  shareholders  of  that 
company  who  chose  to  become  members  of  the 
corporation  formed  after  the  date  of  the  will,  and 
formed  by  registration  nnder  the  Companies 
Acta  1862  to  1880.  It  is  as  different  as  light 
from  darkness.  The  shares  which  the  testator 
described  in  his  will  are  shares  in  the  unincor- 
porated company.  With  regard  to  the  incor- 
porated company  formed  afterwards,  it  woald  be 
idle  to  say  you  must  read  the  will  as  if  it  spoke 
from  the  death  so  as  to  pass  shares  in  the  incor- 
porated company  formed  afterwards.  It  is 
entirely  separate  and  different.  For  that  there 
is  aa  distinct  an  authority  as  may  be  in  the  case 
of  Ee  Lane ;  Lvard  t.  Lane  (43  L.  T.  Bep.  N.  S. 
87;  14  Ch.  Div.  856).  There  a  testator,  having 
certain  debentures  at  the  date  of  his  will,  g&ve 
all  his  debentures  upon  certain  trnst-s.  After 
the  date  of  the  will  he  exercised  an  option  g^ven 
him  by.  the  company  who  issued  the  debentures 
and  converted  them  into  debenture  stock.  It  was 
held  that  the  debenture  stock  did  not  pass.  There- 
fore, if  this  were  a  specific  gift,  it  is  clear  that, 
the  testator  having  accepted,  as  he  was  not 
bonnd  to  do,  shares  in  an  incorporated  com- 
pany alter  the  date  of  his  will,  instead 
of  the  shares  which  he  then  held  in  the 
nnincorporated  company,  those  shares  in  the 
incorporated  company  are  so  entirely  different 
that  the  legacy  would  be  adeemed,  and  they  would 
not  pass.  But  then  let  us  try  it  upon  the  assump- 
tion that  it  .in,  as  I  think  it  is,  a  general  legacy. 
Then  there  arises  this  g;reat  difiSculty :  a  general 
legacy  of  that  kind  amounts,  in  fact,  to  a  direc- 
tion to  the  executors  to  buy  fifty  shares  in  the 
incorporated  company.  The  court  would  do  its 
utmost  to  maintain  the  legacy.  If  for  any  reason 
the  shares  could  not  be  bought,  and  the  legatee 
had  a  choice,  and  said,  "  I  would  rather  not  have 
the  shares  bought,"  then  the  legatee  would  take 
the  amount  of  money  necessary  to  buy  them. 
But  when  the  testator  died,  suppose  the  legatee 
came  to  the  executors  and  said,  "  j!Tow  hand  me 
over  that  legacy,"  the  question  would  arise  at 
once,  and  it  would  be  said,  "  It  is  impossible  to 
bnv  shares  in  the  company  which  the  testator 
referred  to;  that  company  nas  been  extinguished 
for  a  long  time ;  how  is  it  possible  to  tell  what 
amount  of  iaoaej  you  are  entitled  to  f  "  It  seems 
to  me  it  is  absolutely  impossible.  You  cannot 
take  as  a  criterion  the  value  of  the  shares,  if  it  be 
a  genera]  legacy,  at  the  date  of  the  will ;  and  still 
less  can  yon  take  the  value  of  the  shares  as  a 
criterion  when  the  unincorporated  company  ceased 
to  exist.  On  what  criterion  are  you  to  go  P  It 
seems  to  me  that  the  legacy  fails,  not  because  of 
Miy  ademption,  but  because  it  has  become,  by 
circumstances  of  which  the  testator  was  aware, 
and  in  which  he  was  an  actor,  utterly  impossible 
to  determine  what  amount  of  money  should  be 
•et  apart  for  the  person  claiming  under  the 
legacy.  I  am  very  sorry;  bnt  it  seems  to  me, 
treatmg  this  either  as  a  specific  bequest  or  as  a 
general  legacy,  the  legacy,  from  the  circumstances 
which  have  happened,  most  necessarily  fail. 
Then  the  second  question,  in  consequence  of  my 
decision  on  the  first  question,  will  not  arise.  The 
41Deetion  was  this :  Inasmuch  as  there  is  a  heavy 


liability  on  these  shares,  and  there  is  a  trust  for 
sale,  and  the  widow  is  entitled  to  enjoy  it  in 
specie,  the  trustees  asked  whether  they  mi^ht 
retain,  to  answer  this  liability,  a  certain  portion 
of  the  estate  f  Clearly  that  question  does  not  now 
arise.  There  is  a  trust  for  s«le  of  the  residue, 
and  the  costs  will  be  paid  ont  of  the  residue,  and 
the  trustees  will  have  their  costs  as  between 
solicitor  and  client. 

Upon  the  hearing  of  the  summons  Kat,  J. 
ask^  counsel  what  was  the  constitution  of  the  York 
Union  Banking  Company  prior  to  May  1888, 
when  it  was  registered  as  a  limited  company,  and 
although  the  evidence  was  silent  on  the  point,  it 
was  assumed  that  the  company  prior  to  that  date 
was  a  company  registered  under  7  6«o.  4, 
c.  46,  and  was  not  an  incorporated  company,  and 
counsel  so  informed  his  Lordship. 

The  mistake  was  caused  by  a  note  to  a  clause  in 
the  deed  of  settlement  of  the  company,  which 
seemed  to  infer  that  the  constitution  of  the  com- 
pany had  remained  unchanged  uutil  1883. 

It  subsequently  appeared,  however,  that  the 
company  was  registered  and  incorporated  as  a 
company  with  unlimited  liability  in  1874,  which 
was  before  the  date  of  testator  s  will — viz.,  tho 
19th  July  1882. 

Although  the  company  was  not  registered  as  a 
limited  company  until  1883,  it  was  considered 
that  the  fact  that  it  was  an  incorporated  company 
at  the  date  of  testator's  will  wonla  have  a  material 
bearing  on  the  grounds  upon  which  the  judge 
based  his  judgment. 

The  manager  of  the  company  accordingly  made 
an  affidavit  verifying  the  above  facts,  and  Kay,  J. 
directed  the  summons  to  be  restored  to  the  paper 
for  re-argument  on  the  new  materialb  obtained. 

The  affidavit  made  by  the  manager  of  the  com- 
pany stated  that  prior  to  1874  the  company  was  a 
joint-stock  company,  carrying  on  business  under 
the  style  or  firm  of  '*  The  York  Union  Banking 
Company,"  formed  under  the  provisions  of  the 
Act  of  Parliament,  7  Geo.  4,  c.  46,  and  governed 
by  a  deed  of  settlement.  The  affidavit  then  pro- 
cseeded  as  follows : 

In  the  year  1874  rteps  ware  taken  for  the  purpose  of 
regiBtering  and  incorporating  the  said  company  aa  an 
nnlimited  company  under  the  provisions  of  part  7  of  the 
Companies  Act  1862. 

The  said  company  therenpon  became  an  incorporated 
company  with  a  common  seal  and  perpetnal  sncoeuion, 
and  has  cantinned  to  be  snch  to  the  present  time. 

From  the  year  1874  to  the  year  1883  the  nominal  amount 
of  each  share  in  the  said  company  was  1001. 

In  the  year  1888  steps  were  taken  to  register  the  Raid 
eompany  aa  a  company  with  limited  liability,  and  at  the 
same  time  to  convert  each  one  of  the  aaid  1001.  aharea  in 
the  aaid  company  into  two  ahares  of  SOI.  each,  and  to 
increaoe  the  nominal  amoant  of  each  anoh  501.  aharea  to 
60t.  under  the  proviaiona  of  the  Companies  Acta  1862  to 
1880. 

In  effecting  the  aeveral  pnrpoeee  aforeaaid  the  in- 
dividual ahareholdera  in  the  aaid  company  were  not  onn- 
solted,  bat  the  aame  were  oanied  into  effect  by  the 
anthority  of  resolotiona  paased  by  the  general  body  of 
shareholders  preaent  at  the  general  and  apeoial  meetings 
of  the  company  convened  for  the  pnrpoee  of  oonaidering, 
and,  if  approved,  of  carrying  into  effect,  the  parposes 
aforeaaid,  in  accordance  with  the  provisions  of  the  deed 
of  aettlement  of  the  aaid  company,  and  no  active  st^  on 
the  part  of  any  individual  anareholder  waa  required  to 
be  taken  to  effect  the  conversion  of  each  lOOi.  ahare  into 
two  501.  aharea  in  the  aaid  company,  or  to  increaae  the 
nominal  amonnt  of  each  anch  501.  from  501.  to  601.,  an4 
everr  ahare  in  the  said  company  of  the  nominal  amonnt 
of  1001.  aa  it  eziated  in  1874,  and  continned  ao  to  exist 
down  to  1883,  is  now  represented  by,  and  is  in  fact 
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identical  with,  tiro  sliiires  of  the  nominal  amonnt  of  601. 
each. 

I  have  referred  to  the  share  register  of  the  said  com- 
pany, and  find  that  on  the  19th  day  of  Jaly  1882  aeventy 
shares  of  the  nominal  ralne  of  lOOi.  each  were  standinff 
in  the  name  of  George  Oray  .  .  .  and  I  have  searched 
the  said  share  register  from  that  time  to  the  17th  day  of 
May  1883,  when  the  resolution  that  each  of  the  lOOi. 
shares  in  the  said  company  shoold  be  divided  into  two 
shares  of  501.  each  was  confirmed,  and  I  find  that  the 
same  seventy  1001.  shares  which  were  standing  in  his 
name  on  the  19th  July  1882  were  srill  standing  in  his 
name  on  the  17th  May  1883,  and  in  pursuance  of  tae  said 
resolntion  each  of  snch  seventy  shares  was  at  the  latter 
date  divided  into  two  shares  of  501.  each,  making  together 
140  shares  of  50(.  each, increased asaforesaidto^I.  shares. 
Upon  further  searching  the  said  register  from  the  17th 
May  1883  to  the  7th  day  of  Feb.  1887  I  find  that  the  said 
140  shares  were  not  transferred  from  testator's  name 
during  that  period,  but  during  the  same  period  thirty- 
one  further  shares  of  601.  each  were  transferred  into  his 
name,  making  together  171  shares  of  601.  each,  which 
stood  in  his  name  on  the  17th  Feb.  1887;  such  last- 
mentioned  171  shares  included  the  140  shares  into  which 
the  seventy  shares  standing  in  his  name  on  the  19th 
July  1882  were  divided  in  pursuance  of  the  aforesaid 
resolution. 

Jime  24. — The  summons  now  came  on  to  be 
reheard. 

E.  Widdrington  Byrne  for  the  phiintiffs. 

BenshoMj,  Q.C.  and  Arnold  Statham  for  the 
defendant,  the  testator's  widow. 

Scott  Fox,  for  the  defendants,  the  residuary 
legatees,  was  not  called  upon. 

Kay,  J. — It  seems  to  me  that  my  judgment  on 
the  former  occasion  was  entirely  right.  Having 
heard  the  language  of  that  judgment  read  to  me, 
I  should  sav  that  I  cannot  conceive  any  words 
which  could  more  plainly  intimate  the  conclusion 
at  which  I  arrived.  There  were  two  possibilities 
argued  on  the  former  occasion.  One  was  that 
this  bequest  of  fifty  shares  in  the  York  Union 
Banking  Company  was  a  specific  lec^cy ;  and  the 
other  was  the  alternative,  which  the  court  adopted, 
that  it  was  not  a  specific  legacy,  but  a  general 
legacy.  It  is  admitted  now  that  it  is  not  a  specific 
legacy  but  a  general  le^cy,  and  that,  as  I  have 
said,  was  the  conclusion  at  which  the  court 
arrived  on  the  former  occasion.  Now,  what  is  a 
general  legacy  of  this  kind  ?    It  is  only  this :  a 

fift  to  the  legatee  "of  so  much  money  as  will 
uy  fifty  shares  at  my  death  in  the  York  Union 
Banking  Company,  which  is  an  unlimited  com- 
pany." I  have  expanded  the  words  used  by  the 
testator.  ^  The  words  used  by  the  testator  are 
precisely  as  though  he  had  said  all  that.  The 
aifiiculty  which  I  pointed  out  last  time,  which  I 
am  extremely  sorry  for,  and  which  I  would  have 
got  over  if  it  had  been  possible,  is  this:  How  can 
anybody  tell  what  was  the  value  at  the  testator's 
death  of  fifty  shares  in  an  unlimited  joint-stock 
company  which,  as  an  unlimited  company,  had 
then  ceased  to  exist  ?  Of  course  the  answer  was, 
that  nobody  could  tell.  It  is  impossible  to  tell. 
No  system  of  calculation  known  to  the  human 
niind  could  answer  that  question.  Now,  is  that 
diflSculty  removed  on  the  present  occasion  P  I 
was  previously  told  that  the  York  Union  Banking 
Company  was  an  unincorporated  joint-stock  com- 
pany formed  under  the  Act  7  Geo.  4,  c.  46,  which 
enables  banking  companies  to  be  so  formed  and 
registered;  and  that  afterwards  it  was  incorpo- 
rated and  made  into  a  limited  joint-stock  banking 
company,  and  that  the  shares  were  altered, 
altered  m  nominal  amount  as  well  as  altered  by 


being  shares  in  a  corporation,  and  also  altered  to 
shares  limited  nnder  the  Companies  Act  1862. 
It  is  thought  worth  while  now  to  reopen  the  case 
because  at  the  date  of  the  will — as  I  am  now 
informed — the  banking  compiany  was  incorporated, 
but  was  an  unlimited  company ;  and  that,  in  the 
year  1883,  the  next  year  after  the  date  of  the  tes- 
tator's will,  which  was  dated  in  July  1882,  steps 
were  taken  to  register  the  company,  and  the  com- 
pany was  registered  as  a  limited  company,  and  the 
shares,  which  down  to  that  time  had  been  1002. 
shares  in  an  unlimited  company,  were  divided  into 
two  shares  of  502.  each  in  a  limited  company. 
Besides  that  each  of  snch  shares  was  increased 
from  50i.  to  60?.  So  that  the  testator  got — or 
rather  I  should  not  say  the  testator  got,  because 
I  am  not  dealing  with  a  specific  legacy — ^but 
instead  of  there  being  at  the  testator's  death  an 
unlimited  joint-stock  banking  company  with  100{. 
shares  no  snch  company  was  in  existence  of  the 
name  of  the  York  Union  Banking  Company.  Bat 
there  was  a  company  in  existence  called  the  York 
Union  Banking  Company,  in  which  the  shares 
were  not  1002.  shares,  out  601.  shares,  and  not  un- 
limited shares,  but  limited  shares.  The  testator 
did  not  say  to  his  executors,  "  I  giv3  to  this 
legatee  the  value  of  fifty  shares  in  a  limited  joint- 
stock  banking  company,  which  shares  are  of  the 
nominal  value  of  602."  But  what  he  sai4  in  effect 
was,  "  I  give  to  my  legatee  what  at  the  time  of 
my  death  shall  be  the  value  of  fifty  1002.  shares 
in  the  York  Union  Banking  Company,  which  is 
an  unlimited  company."  How  the  additional 
evidence  which  has  been  adduced  enables  the 
court  to  say  what  that  value  was  I  cannot  con- 
ceive, and  how  anyone  who  imderstood  the  jndg^ 
ment  which  the  court  delivered  on  the  previous 
occasion  can  think  that  this  additional  evidence 
removes  the  diflSculty,  x>a&ses  my  comprehension. 
All  I  can  say  is,  that  this  new  application  is  a 
mere  attempt  to  have  the  former  one  reheard.  It 
is  a  misapprehension  entirely,  and  I  refnse  it, 
with  costs  to  be  paid  by  the  testator's  widow.  I 
understand  that  the  summons  was  restored  to  the 
paper  on  the  application  of  the  trustees,  and  not 
on  the  application  of  the  testator's  widow ;  bat 
still,  as  sne  has  chosen  to  have  it  argned,  she 
mast  pay  the  costs.  Therefore,  except  with 
regard  to  the  costs,  the  order  stands  as  it  was 
originally. 

Solicitors  for  all  (larties :  Bidtdale  and  Son, 
agents  for  Oeorge  Crumbit,  York. 


June  16,  20,  and  25. 
(Before  Kay,  J.) 

Magnus  v.  The  Queensland  National  Bank,  (a) 

Mortgagor  and  mortgagee — Bedemption — Duty  of 
paid-off  mortgagee— Breach  of  ditty — Liability 
of  mortgagee. 

(?.,  M.,  and  H.  toere  the  trueteet  qf  Jwtdi  tehieh 
included  certain  railvmy  debenture  ttock  amount' 
ing  to  78282.  O.  was  a  ttoekbroker  amd  the  aeting 
trustee  im  r^erence  to  the  investments  of  the  trutat 
funds. 

He  proposed  to  M.  and  M.  that  the  debenture  stock 
should  be  sold  and  the  proceeds  invested  in  pre- 
ference stock  of  aTiother  railway  company. 


(o) 


Beported  by  E.  A.  ScaAT^HLiT,  Esq.,  BsTTi*t«r-at-Iiaw. 
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To  tarry  out  ihi»  change  of  invathnent  O.,  M.,  and 
S.,  on  the  27th  Jan.  1882,  executed  a  transfer  of 
the  debenture  etodc.  The  tranefer  waa  expreeaed 
to  he  in  conHderation  of  6a.,  and  waa  made  to  B. 
md  8.,  the  tnuteea  of  a  crtain  bank. 
0.  had  harrowed  money  from  aueh  bank  for  hia  oim 
furpoiea,  and  he  handed  to  B.  and  S.  the  iranafer 
and  certificate  of  the  atoek  aapcurt  aeeurity  for  the 
loan.  The  loan  wcm  paid  off  in  Feb.  }<Se&  ;  but 
inatead  of  retranaferring  to  the  throe  tran»ferora, 
B.  and  8.,  by  the  direction  of  the  hank,  and  with- 
Old  any  communication  with  M.  and  H.,  traru- 
ftrred,  (m  the  \hth  Feb.  1882,  the  atock  to  a  pur- 
Aaaerfrom  G.  and  handed  the  certificate  to  him. 
0.  received  the  purchase  money  a,  aruL  inveated  them 
in  hia  own  name,  in  the  purchase  of  87002.  pre- 
ference  atoek  of  aitother  railway  eom,pcmy.  O.,  in 
itatementa  rendered  to  hia  co-truateea,  represented 
that  the  debenture  atock  had  been  aold,  that  87002, 
preference  atock  had  been  bought  with  the  vro- 
teeda,  and  thai  thia  atock  atill  formed  part  of  the 
trust  funds. 
0»  the  16th  Aug.  1883  G.  aold  the  preference  atoek 

and  ofpropriated  the  proceeda. 
In  March  1885  complaint  wcu  made  to  H.  by  the 
henefieiariea  that  the  dividenda  on  the  preference 
stock  were  irregularly  paid.  H.  thereupon  made 
inquiries,  the  effect  of  which  waa  that  0. 
ahsconded. 
In  May  1885,  by  an  order  made  under  the  Trustee 
Act,  the  right  to  sue  for  and  recover  all  chosea  in 
action  autject  to  the  truat  waa  veated  in  M.  and 
H.,  and  in  the  aame  month  they  and  the  bene- 
ficiaries brought  an  action  againat  the  bank  and 
their  truateea  B.and  8.,  aeekina  to  maJce  the  bank 
account  for  the  valae  Cjfthe  debenture  atock.  The 
raUway  company  by  which  the  debenture  atock 
trof  issued  were  aiso  joined  as  defendants,  bui  at 
<ie  bar  no  relief  was  asked  a^airUt  them. 
Etld,  that  the  deed  of  transfer  only  conferred 
an  authority  to  sell  to  B.  and  S.  or  the  bank,  for 
whom  they  were  truateea ;  that  the  bank  did  not 
buy,  and  the  saie  to  the  actual  purchaser  waa 
eidirely  without  the  authority  of  M.  and  H.; 
and  that  consequently  the  conduct  of  the  hank  in 
]^ermitting  B.  and  8.  to  aaaign  the  legal  interest 
«n  the  stock  and  part  with  the  certificates  to  the 
actual  purchaser  from  O.  waa  a  dittinel  breach  of 
their  duty  to  the  tran^erors. 
Sdd,  therefore,  thai  tlie  bank  were  licMe  for  the 
value  of  the  debenture  stock  at  the  time  it  was 
transferred  vnth  intereat  at  4  per  cent,  from  the 
date  wh«n  the  henefieiariea  ceased  to  receive  tlie 
dividenda, 

Thb  question  inToIved  in  this  action  was,  whether 
the  Qneensland  National  Bank  were  liable  for  a  sum 
of  7iS82.  LoAdon  and  Brighton  Railway  Company 
Pour-»nd-a-HaJf  per  Cent.  Debenture  stock,  or 
the  Talne  thereof,  which  had  been  misappropriated 
br  one  Bartle  Goldsmid,  a  stockbroker,  who 
absconded  in  1885. 

The  plaintiffs.  Sir  Philip  Magnus  and  Frederick 
Benjamin  Halford,  were  the  present  trustees  for 
the  Countess  d'Avigdor  and  her  children,  who 
were  also  joined  as  plaintiffs. 

The  defendants  were  the  Queensland  National 
Buk  and  their  trustees,  Dunlop  Buchanan  and 
Samuel  Tomkins  Smith ;  and  sJso  the  London, 
Brighton,  and  South  Coast  Railway  Company. 

Tbe  facts  of  the  case  sufficiently  appear  from 
the  head-note  and  judgment. 


Sir  Horace  Bavey,  Q.C.,  Inee,  Q.O.,  and  George 
Henderaon,  for  the  plaintiffs,  referred  to 

Ptarear.  Morris,  22  L.T.  Bep.  N.  S.  190:  L.  Bep. 

6  Ch.  App.  227  ; 
Hall  T.   Heward,   Si  L.  T.    Bep.  N.  S.    810  j   32 
Ch.  DiT.  430. 

Bigby,  Q.C.  and  Farwell,  for  the  defendants, 
the  Queensland  National  Bank  and  their  trustees, 
referred  to 

Sociiti  OiniraU  de  Pari*  t.   Walker,  .54  L.  T.  Bop. 

N.  S.  389 ;  11  App.  Cas.  20,  28  ; 
Saston  y.    The  London  Joint  8toA  Bant,  55  L.  T. 
Bep.  N.  S.  678 ;  84  Ch.  Div.  95. 
BfOnahaw,  Q.C.  and  Ingle  Joyce,  for  the  defen- 
dants,  the  London  and  Brighton  Railway  Com- 

P*"y-  Cur.  adv.  vuU. 

June  25. — ^The  following  written  judgment  was 
delivered  by 

Kay.  J.— On  the  27th  Jan.  1882  Bartle  Gold- 
smid  took  to  the  Bank  of  Queensland,  who  are 
defendants  to  this  action,  a  deed  of  transfer  of 
that  date  of  certain  London  and  Brighton  stock. 
In  this  deed  Groldsmid  and  the  plaintiffs,  Sir 
Philip  Magnus  and  Frederick  Benjamin  Halford, 
were  the  three  transferors,  and  the  defendants 
Dunlop  Buchanan  and  Samuel  Tomkins  Smith 
were  the  transfprees,  in  the  character,  as  is  ad- 
mitted, of  trustees  for  the  bank.    The  considera- 
tion mentioned  in  the  deed  was  ba.    It  was  dulv 
executed    by  all   three    transferors.    The  stock 
transferred  hy  it  was  78282.  London  and  Brighton 
Four-and-a-Half  per  Cent.  Debenture  stock,  the 
value  of  which  was  considerable ;  and  the  trans- 
action between  Goldsmid  and  the  bank  was  that 
he  borrowed  of  the  bank  50,0002.  for  his  private 
purposes,  and  handed  them  this  deed  and  the 
certificate  of  the  stock  thereby  assigned  as  security 
or  part  security  for  the  loan.     This  loan  was  paid 
off  in   Feb.  1882.    The  bank,  however,  did  not 
retransfer  to  the  three  mortgagors,  but,  by  their 
direction,  Buchanan  and  Smitn,  their  trustees, 
without  any  communication  with  the  other  mort- 
gagors, on  the  15th   Feb.   1882,  transferred  the 
London  and  Brighton  stock  to  a  purchaser  from 
Goldsmid  and  handed  the  certificate  to  him,  thus 
passing  to  such  purchaser  the  legal  interest  in  tha 
stock  and  enabling  Goldsmid  to  receive  the  par- 
chase  moneys.    These  moneys  Goldsmid  invested 
in  the  purchase  in  his  own  name  of  87002.  North- 
Eastem  Railway  Preference  stock  in  April  and 
May  1882.    On  the  16th  Aug.  1883  Goldsmid  sold 
the  North-Eastem  stock  and   appropriated  the 
proceeds.    He  subsequently  absconded  and  was 
made  bankrupt.    There  can  be  no  doubt  that  » 
mortgagee,  after  his  debt  is  paid  off,  is  in  a  fidu- 
ciary position  towards  the  mortgagor  with  respect 
to  the  satisfied   security.     This  was  decided   in. 
Gholmondeley  v.  Clinton  (2  J.  &  W.  186),  where 
Sir  T.  Plumer  says  there   is   an    implied   trust 
"  to  surrender  the  estate  to  the  person  entitled  to 
demand  it ; "  and  the  doctrine  has  always  since 
been  recognised.    It  was  followed  in,  among  other 
cases,  Pearce  v.  Morris  (22  L.  T.  Rep.  N.  S.  190; 
L,  Rep.  5  Ch.  App.  227).   The  satisfied  mortgagee 
owes  a  duty  to  the  mortgagors.     He  is  bound  to 
take  care  that  the  security  gets  back  to  the  mort- 
gagors, or  to  someone  to  whom  they  authorise  it 
to  be  reconveyed.    This  point  was  scarcely  con- 
tested in  the  argument  before  me.    But  the  argu- 
ment has  been  chiefly  addressed  to  show  that  this 
duty  was  in  fact  fulfilled  in  the  present  case,  for 
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it  waa  nrged  that,  although  the  hank  did  not  know 
it,  Groldsmid  had  a  general  authority  from  the 
other  mortgagors  to  sell  at  the  time  when  he 
actually  Bold,  and  that  therefore  the  transfer  by 
way  of  assignment  of  these  shares  to  the  purchaser 
from  Goldsmid  was  just  as  though  the  oank  had 
reconreyed  to  the  mortgagors.  The  validity  of  this 
defence  depends  upon  the  question  whether 
Goldsmid  had  any  such  authority  to  sell.  The 
facts  are  these  :  Goldsmid  and  his  co-mortgagors. 
Sir  Philip  MBgnns  and  Frederick  Benjamin 
Salford,  were  trustees  of  the  London  and  Brighton 
stock  upon  trust  for  the  Countess  d'Avigdor  for 
life,  with  remainder  to  her  children.  Goldsmid 
was  a  stockbroker  and  was  the  acting  trustee. 
He  was  in  the  habit  of  suggesting  and  carrying 
out  changes  of  the  iuTestmenta  of  the  trust,  which 
comprised  other  securities  to  a  large  amount.  On 
the  26th  Jan.  1882  he  wrote  to  Sir  P.  Magnus  pro- 
posing that  the  London  and  iirighton  stock  should 
be  sold  and  the  proceeds  invested  inKorth-Eastem 
Preference  stock.  Mr.  Halford,  the  other 
trustee,  did  not  see  this  letter,  but  ho  admits 
that  he  knew  of  the  proposal  to  change  the  invest- 
ment abont  that  time;  and  as  he  and  Sir  P. 
Magnus  execnted  the  transfer  of  the  27th  Jan. 
there  is  no  doubt  that  this  was  executed  to  carry 
<>ut  this  change  of  investment  by  selling  the 
London  and  Brighton  stock,  and  bnying  North- 
Eastem  with  the  proceeds.  In  Oct.  188+— that  is, 
more  than  a  year  after  he  had  sold  the  North- 
Eastem  stock — Goldsmid  sent  to  Magnus,  at  his 
request,  and  also  to  Halford,  statements  of  the 
investments.  In  these  he  represented  that  the 
London  and  Brighton  stock  had  been  sold,  that 
8700L  North- Eastern  had  been  bought  with  the 
proceeds,  and  that  this  stock  still  formed  part  of 
the  trast  fund,  and  this  was  the  first  and  only 
information  they  had  on  the  subject.  In  the 
meantime  he  had  been  paying  dividends  on  the 
North-Eastem  stock  to  the  countess.  In  March 
1885  the  son  of  the  Countess  d'Avigdor  com- 
plained to  Mr.  Halford  of  the  irregularity  of 
Goldsmid  in  paying  the  dividends  on  hi.<(  motner's 
money,  and  Halford  then  made  inquiries,  the 
effect  of  which  was  that  Goldsmid  absconded. 
On  the  2nd  May  1885,  by  an  order  made  under  the 
Trustee  Act,  the  right  to  sue  for  and  recover  all 
ehosea  tn  action  subject  to  this  trust  was  vested 
in  Sir  P.  Magnus  and  Mr.  Halford,  the  other 
trostecs;  and  on  the  I3th  of  that  month  this 
action  was  brought  by  those  two  trustees,  and 
the  countess  and  her  children  as  co-plaintiffs, 
against  the  bank,  Buchanan  and  Smith,  the 
trustees  of  the  mortgage  which  the^  took,  and 
against  the  London  and  Brighton  Bailway  Com- 
pany, seeking  to  make  the  bank  account  for  the 
Talne  of  the  London  and  Brighton  stock.  Now, 
IB  it  the  result  of  these  circumstances  that,  at  the 
time  when  the  bank  transferred  the  London  and 
Brighton  stock  to  the  purchaser  from  Goldsmid, 
that  person  had  authority  to  sell?  The  only 
evidence  of  his  authority  is  the  deed  of  the  27th 
Jan.  1882.  The  only  authority  he  had  was  con- 
ferred by  that  deed.  If  the  names  of  Buchanan 
and  Smith  had  not  been  filled  in  as  transferees 
Before  the  transferors  executed  the  deed,  it 
would  have  been  void  :  {Hihblewhite  v.  WMoritte, 
6  M.  &  W.  200;  Socieie  Generate  de  Paris  \. 
Wallcer,  54  L.  T.  Bep.  N.  S.  389 ;  11  App.  Cas. 
20,  28.)  In  that  case  it  would  not  have  conferred 
any  authority  on  Goldsmid.    The  bank  state  that 


these  names  were  filled  in  and  the  deed  was  eom- 
plete  when  deposited  with  them.  The  only 
possible  inference  from  the  evidence  before  me  is, 
that  they  were  filled  in  before  the  deed  was 
executed  by  the  transferors.  It  may  be  doubted 
whether  the  deed  really  conferred  an  authority 
to  sell,  as  the  consideration  expressed  in  it  was 
only  5s. ;  but  if  it  did,  it  was  an  authority  to  sell 
to  Buchanan  and  Smith,  or  to  the  defendant  bank 
for  whom  they  were  trustees.  But  the  bank  did 
not  buy,  and  the  sale  to  the  actnal  purchaser  was 
entirely  without  any  authority  of  the  co-trustees 
of  Goldsmid.  Therefore,  the  action  of  the  bank 
in  permitting  their  trustees  to  assign  the  legal 
interest  in  thii  stock,  and  part  with  the 
certificates  to  the  actnal  purchaser  from 
Goldsmid,  was  a  distinct  breach  of  their  dnty  to 
the  three  mortgagors,  and  was  not,  as  suggested, 
accidentally  right  because  Goldsmid  had  a  general 
authority  to  sell.  He  had  no  authority  to  sell  to 
anyone  except  to  the  bank.  The  action  of  the 
bank  was  all  the  more  inexcusable  becanse  they 
state  in  paragraph  4  of  their  defence — and  even 
without  such  admission  it  must  be  inferred — that 
they  understood  Goldamid's  authority  was  not 
to  sell  to  the  bank,  but  only  to  mortgage.  They 
must  therefore  have  known  that  when  the  mort- 
gage was  paid  off  his  authority  was  exhausted; 
that  they  were  bound  to  retransfer  to  the  three 
mortgagors.  It  has  been  argued  that  his  breach 
of  duty  by  the  bank  was  not  the  proximate  canse 
of  the  loss;  that  Goldsmid  did  reinvest  the 
proceeds  of  sale  in  North-Eastem  stock ;  that 
although  the  investment  was  in  his  sole  name  it 
might  have  been  claimed  by  the  trustees;  and 
that  it  was  the  subsequent  sale  of  the  N<Htii- 
Eastem  stock  and  misappropriation  of  the  pro- 
ceeds by  Goldsmid  which  caused  a  loss  to  the 
trust.  The  answer  is  plain.  Thongh,  as  against 
Goldsmid,  the  Nortb-Eastem  stock  might  have 
been  claimed,  it  waa  never  properly  invested  or 
secured  to  the  trust.  It  was  the  breach  of  dnty 
of  the  bank  that  actually  took  the  London  and 
Brighton  stock  from  the  trustees  by  transferring 
the  legal  interest  in  it,  and  handing  the  certificate 
to  the  purchaser  from  Goldsmid.  If  it  be  argfued 
that  Goldsmid  might  have  appropriated  to  his 
own  use  the  purchase  money  if  the  bank  had 
bought  the  London  and  Brighton  stock,  the 
answer  is,  that  is  a  mere  speculation  which  cannot 
possibly  excuse  the  failure  of  the  duty  of  the 
t)ank.  In  the  events  that  have  happened  that 
failure  of  duty  has  deprived  the  trust  of  the 
London  and  Brighton  stock.  Much  of  the  argu- 
ment has  been  addres.sed  to  show  that  the  co- 
trustees of  Goldsmid  were  gnilty  of  great  Dili- 
gence. That,  if  it  were  tme,  is  quite  beside  the 
question,  unless  it  were  n^lect  which  had  occa- 
sioned the  loss.  But  if  they  were  justified  in 
emplojring  Goldsmid  as  their  broker,  there  was 
no  negligence  in  signing  a  transfer  to  persons  to 
whom  he  represented  he  had  sold.  'Hiis  would 
be  according  to  the  ordinary  course  of  business 
which — as  recognised  in  Ex  parte  Belchier  (Ambl. 
218)  and  in  the  recent  case  of  Bpeighi  v.  Gaunt 
(50  L.  T.  Hep.  N.  S.  330;  9  App.  Cas.  1)— trustees 
are  justified  in  adopting.  So,  if  they  were  em- 
ploying him  to  reinvest,  it  would  be  usual  to  give 
him  the  command  of  the  proceeds  of  sale  for  that 
purpose.  No  doubt  they  ought  to  have  been 
vigilant  to  see  that  the  reinvestment  was  pro- 
perly made.    But  no  negligence  on  their  part  in 
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tay  wnj  CAxteeA  the  Ices.    The  immediate  cause 
was  the  dishonesty  of  Goldsmid.    Bat  the  actnal 
opportunity  of  acting  dishonestly,  of  which   he 
srailed  himself,  was  giyen  to  him  by  the  breach 
of  doty  of  the   bank.     The  dishonest  act — the 
■ctnal  breach  of  tmst — was  seliini;  the  London 
and  Brighton  stock  as  he  did  without  authority. 
In  this  act  the  bank  concnrred.    The  case,  stated 
shortly,  is  this  :  A  customer  of  a  hank  borrows 
money  of  them,  and  hands  to  them  as  security  a 
transfer  of  railway  stock  by  himself  and  two  other 
persons,  his  co-trustees.     Subsequently  he  pays 
cS  the  loan,  and  the  bank,  instead  of  retrans- 
{erring  to  the  three  mortgagors,  transfer  to  a 
nominee  of  their  customer.    That,  for  the  purpose 
of  this  case,  is  precisely  as  though  they  had  trans- 
ferred to  himself  or  to  any  stranger.    Thereby 
the  stock  was  lost  to  the  trust.    In  my  opinion 
the  bank  are  liable  for  the  value  of  the  London 
and  Brighton  stock  at  the  time  when  they  trans- 
ferred it.     I  suppose  this  value  may  be  token  to 
be  the  price  obtained  by  Goldsmid.    There  must 
be  judgment  against  them  for  that  amount,  with 
interest  at  4  per  cent,  from  the  date  when  the 
conntess  ceased  to  receive  the  dividends,  and  the 
costs  of  the  action.     No  relief  is  asked  against 
the  railway  company.     The  action  must  be  dis- 
missed against  them,  with  costs. 

Solicitors  for  the  plaintiffs,  Futvoye,  Field,  and 
Baker. 

Solicitors  for  the  defendants,  Siretton,  Billiard, 
Bale,  and  Neumum;  Norton,  Bote,  Norton, 
and  Co. 


Wednetday,  June  15. 

(Before  Chitti,  J.) 

Edmonds  v.  Blaira  Fuhmacbs  Cohfany. 

Bbkslbt  v.  Blaima  Fubnacis  Cokpany.  (a) 

Company — Dehenture — BUI  of  »ale — Memorandum 

of  agreementsaie  of  Sale  Act  1882  (45  *  46 

Viet.  e.  43),  ».  17. 

By  a  memorandum  of  agreement  made  between  a 

company  of  the  one  part  and  the  several  persone 

named  in  the  schedule  thereto,  caMed  the  lenders, 

ffihe  other  part,  the  company  covenanted  to  pay 

on  a  particular  day  to  each  of  the  lenders  (nine 

in  number)  the  turn  advanced  wUh  interest,  and 

as  security  for  the  repayment  of  the  loan  the 

company  charged  aU  its  undertaking,  property, 

estate,  and  effects  of  every  kind.     The  agreement 

also  contained  other  clauses  tuuoUy  found  in 

instruments  ordinarily  known  as  debentures. 

Held,  that  the  agreement  was  a  debenture  in  i?ie 

usual  acceptation  of  the  term,  and  was  within  the 

exception  in  sect.  17  of  the  Bills  of  Sale  Act  1882. 

Held  also,  that  a  debenture  may  consist  of  one 

document,  and  it  is    not    necessa/ry  that   there 

«kou2d  be  a  series  of  documents  to  constitute  tlism 

debentures. 

This  was  the  further  consideration  of  two  actions 

which  had  been  consolidated. 

The  only  question  which  had  to  be  determined 
on  fnrther  consideration,  and  which  had  been 
reserved  by  the  chief  cleric's  certificate,  was, 
whether  the  hereinafter-stated  memomndum  of 
agreement  was  or  was  not  a  debenture,  and  as 
snch  within  sect.  17  of  the  Bills  of  Sale  Act  1882 
which  provides  that  nothing  in  the  Act  "  shall 

ta)  Bcpomd  br  e.  Wblsx  Kns,  Esq.,  BHrlitar«t-I«w. 


apply  to  any  debentures  issned  by  any  mortgage, 
loan,  or  other  incorporated  company,  and  secured 

Xn  the  capital  stock  or  goods,  chattels,  and 
ate  of  such  company." 

The  agreement  in  question  was  to  the  following 
effect : 

Memorandnm  of  atcreoment  made  this  26th  day  of  Jnlv 
1883  between  the  Blaina  Fnmaoeg  Company  limited, 
hereinafter  oalled  the  oompanv,  of  the  one  put,  and  the 
several  persoiu  mentioned  in  the  schednle  hereto,  hereiii- 
after  oalled  the  lenders,  of  the  other  part. 

By  a  memorandmn  of  agreement  dated  the  9th  Jnly 
instant,  and  made  between  the  oompany  of  the  first 
part,  Edward  Qotto  and  Frederick  Beealev  of  the  second 
part,  and  certain  debenture-holders  of  the  oompany  of 
the  third  part,  the  said  debenture-holders  antnonsed 
the  company  to  mortgage  or  pledge  as  coUataral  seoority 
for  the  repayment  of  any  loan  or  loans  made  to  the 
oompany  amounting  in  all  to  the  aom  of  60001. ,  and  the 
interest  thereon  not  exoeeding  15  per  cent,  per  annum, 
all  or  any  of  the  debentures  of  the  company  b«Ionginir 
to  the  said  debenttire-holders  which  they  had  at  tiie 
respective  times  of  their  sigiiing  the  now  reciting 
aOToement  lodgred  with  the  company  for  the  purposes  M 
the  said  agreement,  and  the  said  debenture-holders 
nominated  Edward  Gotto  and  Frederick  Beealey,  and 
each  of  them  separately,  their  attorneys  to  execute 
assignments  of  the  said  debentures  for  the  purpose  of 
carrying  such  mortgage  or  pledge  into  effect. 

The  oompany  has  procured  the  lenders  to  make  to  the 
oompany  loans  of  the  amounts  set  against  their 
respective  names  in  the  sohednle  upon  condition  of 
having  the  same  secured  in  manner  hereinafter  expressed, 
and  the  lenders  have  accordingly,  at  or  before  the  time 
of  executing  these  presents,  lent  the  said  sums  to  the 
oompany.    Mow  these  presents  witness  : 

Art.  I.  In  consideration  of  the  said  loans,  the  companr 
hereby  covenants  with  each  of  the  lenders  that  it  wiU 
on  the  30th  April  1884,  or  such  earlier  day  as  payment 
shM  be  demanded  as  provided  in  article  2,  pay  to  each 
of  them  the  sum  so  advanced  by  him  with  interest 
thereon  at  the  rate  of  15  per  cent,  per  annum  from  this 
day  until  repayment.  It  aaj  paymenta  of  less  than  the 
whole  of  the  said  loans  and  mterest  shall  be  mode,  they 
■hall  be  made  to  all  the  lenders  rateably,  as  in  propor- 
tion to  the  amountt  owing  to  them  respectively,  and  if 
'  any  payments  are  made  in  other  proportions,  the  lenders 
agree  with  eaoh  other  to  contribnie  such  payments  so 
as  to  make  them  rateable  in  manner  aforesaid. 

2.  The  demand  for  payment  referred  to  in  article  1, 
must  be  in  writing,  and  signed  by  the  majority  of  60  per 
cent,  in  amount  of  the  lenders  not  less  than  two  in 
number,  and  left  at  the  registered  office  of  the  company 
for  the  time  being. 

3.  As  securities  for  the  payment  of  the  said  principal 
moneys  and  interest  to  the  lenders,  the  oompany  hereby 
charges  therewith  all  its  nndertaldng,  property,  estate, 
and  effects  of  every  kind,  bnt  subject  to  prior  charges, 
and  with  liberty  to  the  oompany  to  sell  or  pledge  in  the 
ordinary  course  of  business,  until  default  shall  be 
made  in  payment  of  the  principal  and  interest  secured  by 
these  presents,  any  iron  or  other  thingrs  mannfactured 
by  it. 

4.  As  further  security  for  the  payment  of  the  said 
principal  moneys  and  interest,  the  company,  in  exercise  of 
the  authority  given  to  it  by  the  hereinbefore  recited 
agreement,  hereby  mortgages  and  pledges  all  the 
debentures  deposited  by  the  said  debenture-holders 
as  aforesaid. 

5.  The  lenders,  notwithstanding  the  loans  to  them 
shall  not  be  payable,  shall  be  entitled  to  receive,  by  the 
tSfOC^    of    the    trnstee    hereinafter   mentioned,     all 

Srinmpal  money  and  interest  payable  upon  the  tsJA 
ebentnres  of  the  company,  and  apply  the  same  rateably 
in  or  towards  discharge  of  the  principal  moneys  and 
interest  secured  by  these  presents. 

6.  If  defanlt  shall  be  made  in  the  payment  of  the 
principal  and  interest  hereby  secured  as  and  when  they 
shall  become  payable,  the  lenders  shall  be  entitled,  by 
the  agency  of  the  trustee  hereinafter  mentioned,  to  sell 
all  or  any  of  the  said  debentures  so  mortgaged  and 
pledged,  which  sale  shall  be  made  by  public  auction  or 

Private  contract,  together  or  in  parcels,  at  such  times, 
or  such  price,  ana  generaUr  npon  #noh  terms  and 
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conditions  as  their  said  tmstees  ahall  tliink  fit,  and  to 
sssiirn  or  transfer  to  the  pnrchaRer  or  pnrohasers  bnyins 
the  same  the  debentures  so  sold,  freed  and  dischuKed 
from  all  equity  of  redemption  therein,  and  ont  of  the 
proceeds  to  repay  all  expenses  of  sale,  and  the  principal 
moneys  and  interest  due  on  the  security  of  these  presents. 

Provided  always,  that  no  snoh  sale  shall  be  made 
without  three  calendar  months  notice  in  writing,  ^ven 
by  the  said  trustee  to  the  company  and  t£e  said 
debenture-holders. 

7.  The  company  hereby  authorises  and  directs  the 
said  Edward  Qotto  and  Frederick  Beesley,  and  each  of 
them  separately,  as  the  attorney  of  the  said  debenture- 
holders,  to  ezecnte  an  assi^ment  of  the  said  debentures 
to  Oeor^  Menzies  Clements,  of  17,  Gresham  House, 
Old  BrMd-Btreet,  in  the  city  of  London,  as  trustee  for 
the  purpose  of  oarryingr  the  said  mortgage  or  pledge  into 
full  effect,  which  assignment  shall  con^n  a  power  of  sale 
and  other  powers  in  accordance  with  these  presents. 

All  parties  to  these  presents  will  do  all  such  things  as 
shall  be  necessary  or  reasonably  expedient  for  the 
purpose  of  giving  fnll  effect  to  the  provisions  of  these 
presents. 

Then  followed  the  schedule  with  the  names  of 
the  lenders. 

Ingle  Joyce  and  B.  T.  Parker,  for  the  plaintiffs 
in  the  first  action,  took  no  part  in  the  argument. 

Romer,  Q.C.  and  0.  Ashworth  James  for  the 
plaintiff  in  the  second  action. — This  instrument 
IS  a  debenture  within  the  meaning  of  sect.  17  of 
the  Bills  of  Sale  Act  1882.  The  word  "  debenture" 
means  any  writing  under  the  seal  of  the  company, 
by  -wbii:h  it  acknowledges  a  debt  to  be  due  and 
undertakes  to  pay  it.  There  is  no  definition  of 
the  term  "  debenture "  in  the  Bills  of  Sale  Act 
1832,  or  in  any  other  Act  of  Parliament.  In  the 
ordinary  acceptation  of  the  word,  a  debenture 
means  any  document  binding  on  an  incorporated 
company  by  which  it  acknowledges  and  under- 
takes to  pay  it.  If  you  strike  out  of  this 
instrument  uU  the  parts  which  relate  to  the  other 
debentures  mentioned  in  it,  it  becomes  a  debenture 
pure  and  simple,  and  is  within  the  exception 
-contained  in  sect.  17  and  does  not  require' 
registration.  This  is  a  common  form  debenture. 
They  cited  the  following  cases  : 

27m  Briiith  Indian  8t»am  Navigation  Company  t. 

The  Commimionert  of  Inland  Bevenve,  44  L.  T. 

Bep.  N.  S.  378 ;  7  Q.  B.  Dlv.  165 ; 
Boa  T.  Army  and  Navy  Hotel  Company,  S5  L.  T. 

Bep.N.S.472;  34Ch.DiT.43; 
Be  Colonial  Trufli  Corporation  ;  Ex  parte  Bradshaw, 

15  Ch.  Div.  46  ; 
lie  Florence  LaM  and  PtMic  Worke  Company  ;  Ex 

parte  Moor,  39  L.  T.  Bep.  N.  S.  589 ;  10  Ch.  Div. 

530. 

Vernon  B.  Smith  for  the  company. — This 
agreement  is  not  within  the  saving  of  sect.  17  of 
the  Bills  of  Sale  Act  1882,  and  as  it  was  not 
registered  under  that  Act  it  is  void.  There  must 
be  something  to  show  on  the  face  of  the  instrn- 
ment  that  it  is  intended  to  be  a  debenture  or  one 
of  a  series  of  debentures.  The  Act  contemplates 
debentures  popularly  so  called.  It  is  impossible 
to  hold  that  this  instrument  is  a  debenture  in 
the  popular  sense  of  the  term.  If  such  a 
document  were  a  debenture,  then  every  form  of 
mortgage  given  by  an  incorporated  company 
would  be  a  debenture.  No  commercial  man 
would  consider  this  instrument  a  debenture. 
Unlike  the  ordinary  form  of  debenture  it  includes 
and  deals  with  the  property  of  third  persons ; 
the  greater  part  of  its  provisions  relate  to  such 
property.     He  referred  to 

BroekUhuret  v.  Railway  Printing  and  Publishing 
Company,  W.  N.  1884,  p.  70  ; 


Gardner  v.  London,  Chatham,  and  Dover  RaHwa*/ 
Company,  15  L.  T.  Bep.  N.  8.  644;  L.  B^.  2  Ch. 
App.  201. 

CHrrTY,  J. — The  instrument  in  question  is 
avoided  by  the  Bills  of  Sale  Act  1882,  unless  it  is 
within  the  exception  of  sect.  17.  A  point 
suggested  during  the  argument,  turning  on  sect- 
4  of  the  Bills  of  Sale  Act  1878,  was  very  properly 
abandoned  at  the  bar,  after  an  observation  or  two 
had  fallen  from  me  to  the  effect  that  the  words 
excluding  certain  instruments  in  sect.  4  did  not 
relate  to  the  property  of  an  incorporated  or  joint- 
stock  company,  but  to  shares  or  interests,  capital, 
or  property  of  any  such  company ;  that  is  to  say, 
to  shares  or  interests  of  memoers  of  the  company. 
Now  the  language  of  sect.  17  of  the  Act  of  1882  is 
as  follows :  "  Nothing  in  the  Act  shall  apply  to 
any  debenture  issued  by  any  mortgage,  loan,  or 
other  incorporated  company,  and  secured  npon 
the  capital  stock,  or  goods  or  effects  of  snch 
company."  With  respect  to  the  point  on  sect.  17 
of  the  Act  of  1882,  I  have  to  say  that,  so  far  as  I 
am  aware,  the  term  "  debenture  "has  never  received 
any  precise  legal  definition.  It  is  comparatively 
speaking  a  new  t^m.  I  do  not  mean  a  new  temi 
in  the  English  language,  because  there  is  a 
passage  in  Swift  which  has  been  mentioned 
to  me  where  the  term  "  debenture  "  is  used,  (a) 
But  although  the  term  debenture  is  not  a  term 
with  any  legal  definition,  yet  it  is  a  term  which 
has  been  used  by  lawyers  frequently  with 
reference  to  instruments  under  Acta  of  Parlia- 
ment, although  such  instruments,  when  you  turn 
to  the  Acts  of  Parliament  themselves,  are  not 
so  described.  The  "  debentures  "  of  a  railway 
company  are  frequently  spoken  of,  but  the 
Companies  Clauses  Act  1845  speaks  of  "bonds 
and  mortgages"  and  not  debentures.  In  the 
same  way  the  instrnmenttf  of  a  company  incor- 
porated under  the  Act  of  1862,  of  which  a  register 
must  be  kept,  are  commonly  called  debentures, 
but  the  term  in  the  Act  is  "  mortgages "  and 
"  charges."  It  is  an  expression  used  frequently 
in  the  law  courts,  both  by  counsel  and  judges, 
and  it  is  a  very  convenient  term,  but  it  has  no 
legal  definition.  That  is  the  opinion  of  Grove,  J. 
and  Lindley,  L.J.,  as  expressed  in  the  case  of 
The  British  India  Steam  Navigation  Company 
V.  The  Commissioners  of  Inland  Bevenite.  The 
term  itself  imports  a  debt — an  acknowledgment 
of  a  debt;  and  speaking  of  the  numerous  and 
various  forms  of  instruments  which  have  been 
called  debentures  without  anyone  being  able  to 
say  the  term  is  incorrectly  used,  I  find  that 
generally,  if  not  always,  the  instrument  imports 
an  obligation  or  covenant  to  pay.  This  obligation 
or  covenant  is  in  most  cases  at  the  present  day 
accompanied  by  some  charge  or  security.  So 
that  there  are  debentures  which  are  secured 
and  debentures  which  are  not  secured.  This 
distinction  is  shown  on  the  face  of  the  17th 
section,  which  speaks  of  "  debentures "  issued 
by  an  incorporated  company  and  secured  upon  its 
capital  Steele  and  chattels.  Now,  ought  I  to  put 
any  narrow  restricted  interpretation  upon  the 
term  "  debenture "  in  this  section  ?    I    see  no 

(a)  The  i>a88age  from  Swift  is : 

Yonr  modem  wits,  should  each  man  bring  his  claim. 

Have  desperate  debentures  on  your  fame. 

And  little  would  be  left  you,  I'm  afraid, 

If  all  your  debts  to  Greece  and  Bome  were  paid. 

See  Latham's  Dictionary,  «.  v.  "  Debenture."  I  f> 
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reajson  why  I  should.  I  see  one  reason,  thoagh  it 
mar  not  cover  all  the  ground,  why  I  should  not, 
ana  it  is  this :  the  two  great  classes  of  existing 
companiet,  yiz.,  those  established  by  Act  of 
Parliament  incorporating  the  Companies  Clauses 
Act  of  1845,  and  those  incorporated  under  the 
Companies  Act  1862,  are  bound  by  statutory 
provisions  to  keep  a  register  of  their  debentures, 
nsingthat  term  in  the  sense  already  explained. 
The  Le^slature,  finding  these  existing  provisions 
for  registration,  may  have  considered  that  it  was 
not  necessary  to  require  the  registration  under 
the  Bills  of  Sale  Act  of  the  secured  debentures 
of  an  incorporated  company.  The  Legislature 
may  have  acted  on  this  ground,  or  may  have 
taken  the  broader  view  that  the  secured 
debentures  of  incorporated  companies  were  not 
within  the  mischief  intended  to  oe  remedied  by 
the  Bills  of  Sale  Act.  In  determining  what  is  or 
is  not  a  debenture  within  the  section,  I  am  not 
boond  to  hold  that  an  instrument  is  a  debenture 
because  it  is  called  a  debenture  by  a  company 
issuing  it,  nor  to  hold  it  is  not  a  debenture 
because  it  is  not  so  called  by  the  company.  I 
must  look  at  the  substance  of  the  instrument 
itself,  and,  without  the  assistance  of  any  precise 
legal  definition,  form  the  best  opinion  I  can 
whether  the  instrument  does  or  does  not  fall 
within  the  exemption  of  the  section.  The  argu- 
ment of  Mr.  Asaworth  James  with  regard  to  the 
document  in  question  suggested  an  excellent  test. 
If  von  strike  out  from  it  those  parts  which  relate 
to  bringing  into  the  security  the  debentures  which 
had  been  previously  issued,  the  document  is 
ahnost  verbatim  in  the  same  form  as  the  deben- 
tures which  had  been  previously  issued,  and 
which  unquestionably  ought  to  be  considered  as 
within  the  meaning  of  the  section.  The  document 
does  this :  it  contains  a  recital  to  show  that  the 
company  procured  certain  debenture-holders  to 
assist  the  company  in  getting  this  loan.  The 
first  article  witnesses  that  in  consideration  of  the 
loan  the  company  covenant  with  each  of  the 
lenders  that  it  wUl  pay  npon  a  particular  day 
the  sums  advanced,  with  interest,  and  if  any 
payments  less  than  the  whole  of  the  loan  shall  be 
made  they  shall  be  made  to  all  the  lenders 
rateably.  Then,  after  some  other  clauses  of  the 
kind  usually  found  in  instruments  which  would 
at  once  be  aidmitted  to  be  debentures,  there  comes 
a  charge  in  this  form :  [His  Lordship  here  read 
clause  3  of  the  witnessing  part  and  continued :] 
Without  reading  the  rest  of  the  instri^ent 
the  effect  is  exactly  as  has  been  stated :  it  is  an 
acknowledgment  of  a  debt,  the  company  is  to  pay 
to  each  of  the  lenders  separately.  It  gives  a 
security  to  them  and  to  all  the  lenders  pari 
pai$u  upon  not  any  particular  part  of  the  pro- 
perty of  the  company,  but  all  its  undertaking,  pro- 
perty, estate,  and  effects  of  every  kind,  subject  to 
prior  charges.  Then  there  is  a  schedule  in  which 
the  names  of  the  lenders  are  set  forth.  It  appears 
to  me  that  the  instrument  is  within  the  exemption 
of  the  17th  section,  and  not  the  less  so  because 
some  of  the  previous  debenture-holders  have 
thrown  their  debentures  into  the  security.  I 
have  seen  debentures  of  various  kinds  and  classes, 
and  it  is  a  mivtake  to  say  that  to  be  debentures 
the  instruments  must  l>e  issued  and  numbered 
teriatim.  I  have  even  seen  a  single  debenture 
issued  to  one  man.  There  is  nothing  in  the 
section  requiring  that  more  than  one  instrument 
ToL  LVH.,  N3.,  1465.»     ' 


should  be  issued.  In  this  case  the  security  is 
given  to  each  one,  so  that  each  shares  pari  passu 
with  the  other.  No  doubt,  as  a  rule,  tTie  instru- 
ments called  debentures  are  issued  so  that  each 
person  gets  his  own  document,  and  can  deal  with 
it  separately.  He  has  greater  facility  of  dealing 
with  it  in  the  market  than  is  afforded  by  this 
instrument ;  but  it  would  be  unreasonable  to  hold 
that,  because  the  obligation  to  pay  and  the 
security  in  favour  of  several  persons  is  contained 
in  one  single  document,  thereiore  the  instrument 
is  not  within  the  protection  of  the  section ;  there 
would  not  be  any  principle  in  doing  that.  I  do 
not  see  why  a  single  debenture  should  not  be 
given  to  half  a  dozen  persons  and  still  be  a  good 
debenture  within  the  Aot.  In  my  opinion,  there- 
fore, this  is  a  valid  instrument,  and  the  plaintiffs 
are  entitled  to  claim  the  pig  iron  as  comprised  in 
their  security.  One  word  upon  the  only  case 
which  it  is  necessary  for  me  to  mention.  The 
British  India  Steam  Navigation  Company  v.  The 
Oommissioners  of  Inland  Revenue.  The  question 
there  was  one  of  interpretation  of  the  Stamp 
Act,  and  it  was  necessary  to  find  out  whether  the 
instrument  then  before  the  court  was  a  promissory 
note  or  deb«!nture.  In  the  schedule  to  the  Act 
there  were  various  definitions  used,  which  made 
it.  necessary  to  examine  carefully  that  Act  of 
Parliament.  The  decision  that  the  instrument 
there  was  a  debenture  has  little  or  no  bearing 
upon  the  case  before  me,  because  the  question 
tnere  was  between  the  company  itself  and  the 
Commissioners  of  Inland  Revenue,  and  the 
company,  as  Lindley,  L.J.  particularly  pointed 
out  daring  his  judgment,  were  getting  an 
advantage  from  issuing  a  document  which  they 
themselves  called  a  debenture,  and  it  certainly 
was  a  debenture  within  the  terms  of  some  portion 
of  the  Act  of  Parliament,  although  it  might  have 
been  a  promissory  note  within  some  other  parts. 
But  the  company  called  it  a  debenture,  and  they 
got  commercial  advantage  by  so  calling  it.  They 
meant  it  to  operate  as  a  debenture,  and  they  did 
not  mean  it  to  be  a  promissory  note,  and  if, 
contrary  to  the  intention  of  the  company,  the 
court  had  held  it  to  be  a  promissory  note  within 
the  provisions  of  the  Stamp  Act,  the  instrument 
would  have  been  void  unless  properly  stamped 
before  issue.  I  think  that  case  has .  little  or  no 
bearing  on  the  present.  I  determine  this  case 
upon  the  true  nature  of  the  instrument  before 
me. 

Solicitors  :  Clements;  C.  A.  Clidow. 


Monday,  March  28. 

(Before  Chittt,  J.) 

Fkahkb  v.  Chapfeix.  (a) 

Trade     name — Infringement — Injvmetion — EmIv,- 

sive  vie  of  another  person's  name. 
F.  sought  to  restrain  G.  and  V.from  using  the  name 
"  Biehter  Concerts,"  or  from  representing  them- 
selves as  oumers  of  the  undertaking  knovm  hy 
that  name,  or  from  representing  that  they  voere 
earrying  on  the  "  BichUr  Concerts  "  in  succession 
to  F.'s  series;  and  also  to  restrain  V.  from 
a^ing  in  the  matter  as  agent  for  C.  F.  alleged 
that  he  engaged  Dr.  Biehter  to  conduct  concerts, 
and  in  1879  had  originated  the    "  Biehter  Con- 

(a)  Bitported  bj  A.  OOTMAan  Six,  Ksi.,  BwilitwHit-Lawp 
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e«rU":  arndthai  uoeoneerls  had  entfr  been  given 
VBtder  tkai  name  eaeepUng  by  \mm.  M  appeared 
that  G.  had  announced  a  teriea  qf  "  Mickier 
Ooneerti,"  oMi  that  V^  noUaiih^ndiM  a 
wriiten  agreemeni  to  act  at  F.'e  agent,  had  held 
AunmI/  ovt  a*  the  agent  of  O.  B  leai  contended 
iy  F.  that  he  had  acquired  the  right  to  ike  etedn- 
«MW  tue  of  the  term  "Biehter  Ooncertt,"  at  a 
"  trade  name,"  bj/  haviug  origimaily  infyrodueed 
ike  name  and  (Maimed  a  Ixtt  of  miMeribere,  and 
iy  the  vubrodveHon  of  origiiial  featwret  as  to 
price  and  mime.  Dr.  Biehter  Md  dedinedto 
act  oMy  longer  at  the  ctmditetor  ofF.'e  eoneertt, 
andhad  made  currangeTiienti  xeith  0. 
Held,  that  it  required  a  itrong  eaae  to  be  made  out 
to  amtain  a  claim  to  the  exeuinve  uae  of  another 
ferton'e  name  as  a  trade  name ;  thai  no  such 
ease  had  been  established  in  the  present  instance ; 
and  that  there  was  no  ground  for  saying  that  the 
term  "  Biehter  Concerts  "  had  become  dissociated 
from  Dr.  Biehter  himself,  viho  vas  at  liieriy  to 
carry  his  services  to  any  market  he  chose. 

Tbis  was  a  motion  b^  HermBim  Franke,  the 
l^intifF  in  this  action,  for  an  interim  injancticm 
to  restrain  the  defendants,  Arthur  Chappell  and 
N.  Yert,  from  nsing  the  name  of  the  "  Kichter 
Concerts,"  or  from  representing  themselves  as 
owners  of  the  undertaking  known  as  the  "  Richter 
Concerts,"  or  from  representing  that  they  were 
carrjring  on  the  '■  Bicnter  Concerts  "  in  snccee- 
sion  to  the  plaintiff's  series  of  "  Richter  Con- 
certs," and  to  restrain  the  defendant  N.  Yert 
from  acting  as  agent  for  the  defendant  Arthur 
Chappell. 

The  plaintiff  alleged  that  in  1879  he  first 
engaged  Dr.  Richter  to  oondnct  concerts  at  St. 
James's  Hall,  and  thst  it  was  the  plaintiff's  enter- 
prise which  originated  the  **  Richter  Ccmcerts  " ; 
and  that  for  the  six  years  snbeeqnently  to  1879 
BO  other  ccwcerta  had  been  eiven  nnder  the  name 
of  the  "Richter  Conoerte  except  snch  as  had 
been  given  by  the  plaintiff. 

The  plaintiff  complained  that  the  defendant 
Arthnr  Chappell  had  announced  a  series  of 
**  Richter  Concerts,"  and  that  the  defendant  N. 
Yert,  notwithstanding  a  written  agreement  to  act 
as  the  plaintiffie  agent,  had  held  himself  oat  as 
the  agent  of  the  defendant  Arthur  Chappell. 

He  contended  that  he  had  acquired  a  right  to 
the  use  of  the  term  "  Richter  Concerts  "  as  a  trade 
name,  by  having  originally  introduced  the  name 
at  great  personal  trouble  and  expense  in  adver- 
tisements, Ac.,  by  having  gained  a  list  of  sub- 
scribers, and  by  the  introduction  of  original 
features  as  to  price  and  music.  It  appeared  that 
Dr.  Richter  had  declined  to  act  any  longer  as  the 
conductor  of  the  plaintiff's  concerts,  and  had 
entered  into  an  agreement  with  the  defendant 
Arthur  Cha]>peU. 

The  plaintiff,  although  admitting  that"  Richter 
Concerts  "  would  primd  facie  mean  concerts  con- 
ducted by  Dr.  Richter,  yet  alleged  that  he  had  no 
less  a  right  of  goodwiU  in  "  Richter  Concerts " 
than  might  be  said  to  exist  in  the  long  .established 
entertainment  known  as  that  of  Mr.  and  Mrs. 
German  Reed. 
Latham,  Q.C.  and  Theobald  for  the  plaintiff. 
Bomer,  Q.C.  and  O.  E.  Lyon  for  the  defendants. 

Chtttt,  J.  said  that  the  meaning  of  "  Richter 
Concerts  "  was  concerts  conducted  by  the  well- 
known  living  musician  of  that  name,  and  to  say 


that  it  meant  anything  else  waa  absurd,  as  vonid 
be  apparent  from  oonsidering  the  effect  which 
would  be  produced  by  ea.  announcement  of 
"  Richter  Concerts,  conducted  by  Herr  A,  B,  or 
C,"  with  the  name  of  such  conductor  priaied 
thereon  in  type  sufficiently  larae  to  cause  no 
deception  on  the  public.  Dr.  !&chter  had  the 
moat  admirable  reasons  for  not  continuing  with 
the  plaintiff,  and  he  had  frankly  said  that  he 
could  not  go  on  with  him  any  longer.  Dr.  Richter 
was  a  free  man  and  could  carry  his  sarvicen  to 
ainr  market  he  chose,  and  could  engage  with  ihe 
defendant  Chappell  if  he  thought  fit  to  do  so,  and 
it  was  absurd  to  say  that  Chappell,  who  was 
under  no  obligation  to  the  plaintifE,  was  not  to 
enter  into  eng;agemeuts  with  Dr.  Richter.  It 
was  argued  that  the  name  Richter  Concerts  had, 
somehow  or  other,  become  dissociated  from  Dr. 
Richter  himself.  There  was  no  ground  whatever 
for  saying  so,  but  he  might,  however,  add,  as  a 
general  proposition  of  law,  that  there  must  be  a 
very  strong  case  made  indeed  to  sustain  a  claim 
to  the  exclusive  use  of  another  man's  name  as  a 
trade  name.  The  defendant's  announcement  of 
Richter  Concerts  was  a  proper  one  and  could  not 
be  restrained.    With  resnfd  to  the  special  case 

r'nst  Yert,  the  plaintiff  had,  as  principal  under 
agreement,  to  perform  his  part,  which  was  to 
give  Richter  Concerts  within  the  meaning  of  the 
agpreement.  In  his  Lordship's^  opinion  it  was 
impossible  to  say  that  the  plamtiff  could  do  this. 
The  case  against  Yert  therefore  failed.  In  order 
to  show  how  clear  was  the  view  which  his  Lord- 
ship took  of  the  case,  he  dismissed  the  mofeioa 
witn  costs,  to  be  paid  at  onoe. 
Solicttors    for    the    plaintiff,   Sainoood    mad 

olicitor  for  the  defendants,  A.  Oaikin  LtsaU. 


Morel  1, 2,  3, 8, 9, 12,  22,  23,  and  April  26. 

(Before  Ckhit,  J.) 

MosxuT  V.  Teb  Yictorul  Rusbkb  Oomtavt.  (a) 

Patent — Infringement  —  Objections  to  validHy  of 

patent — Variation  belteeen  provisional  and  com 

?lete  epeeification — Patent  tiavo  Am^ndm^nt  Aet 
852  (15  ^  16  Viet.  e.  83),  w.  6,  8,  9— Patents, 
Designs,  and  Trade  Marks  Act  1883  (46  4r  47 
Viet.  e.  67). 
In  an  action  as  to  the  validily  of  a  patent  for  «im- 
provemewts  in  the  manumcture  of  ornamental 
deligns  on  toatermroqf  foAries  and  for  infringe- 
ment, theplaint^s patent  was  impeached  on  the 
ground  qf  differences  between  the  provisional  and 
the  complete  specification,  and  that  the  alleged 
invention  was  not  a  proper  subject-matter  for  a 
patent ;  and  also  on  the  grounds  of  prior  puhli' 
cation  and  prior  u^er. 
Held,  thai  the  object  (fthe  provisional  spee^ieation 
was  only  to  describe  "  the  nature  of  the  inven- 
tion "  jmrewMrf  to  sect  8  qf  15  ^  16  Vict.  e.  83 ; 
that  it  was  the  creature  of  statute,  and  the  object 
of  its  introduction  was  to  ettoMe  the  inventor  to 
obtain  protection  for  his  invention  for  sirmontka, 
during  which  time  he  might  iise  and  publish  hit 
invention  without  prejudice  to  any  letters  patent 
to  be  granted  for  the  same ;  and  that  its  object 
was  only  to  describe  generally  and  fairly  the 
nature  of  the  invention,  and  not  to  enter  into 

(a)aapott«d  bT  A.  COTseABm  SU,  Eiq.  Buti«tar.«MAw. 
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all  ike  minute  details  of  ihe  eomflete  ip«eifie»- 
tim. 
Htld  dUo,  that  (f  Ote  patentee  diecovered  in  the 
interval  between  the  filing  of  the  provisional  and 
the  complete  sp^fieation,  any  improvement  in  the 
manner  m  which  the  invention  was  to  be  per- 
formed, he  was  not  merely  <tt  liberty  but  was 
bound  to  give  the  public  the  benefit  of  his  die- 
cooeru. 
JMd  abo,  that  in  the  present  ease  the  provisional 
meeifieation  suMoiently  desoribed  the  invention  ; 
that  ihe  other  objections  also  failed,  and  that  tite 
patent  was  therefore  valid. 
Held  further,  that  the  defendants  had  infringed  the 
patent,  and  that  the  plaintiff  was  entitled  to  aU 
ihe  relief  he  sought,  with  costs  on  the  higher  seale. 
The  facta  of  the  case  sufficiently  appear  from  the 
jndgment. 

Sir  Richard  E.  Webster  (A.-G.),  Movlton,  Q.C., 
and  W.  N".  Lawson  for  the  plaintiff. 

Finlay,  Q.C.  and   Chaduyyck    Healey  for  the 
defendants. 

The  following;  authorities  were  cited  in  the 
course  of  the  arg^oments : 

TtlUy  T.  tatlon,  2  C.  B.  N.  S.  706 ; 

Bnoi  T.  Aston,  8  E.  &  B.  478,  484 ; 

Hancood  t.  The  Gnat  Northern  Sailuiay  Company, 

2  B.  A  3.  194,  222 ; 
Tkemfson  t.  Jamet,  33  Bear.  570 ; 
Bailey  r.  RoberUm,  38  L.  T.  Bep.  N.  S.  854;  8  App. 

Caa.  1055; 
The  United  Telephone  Company  Limited  y.  Harrtnon, 
Cox,  Walker,  and  Co.,  46  L.  T.  Eep.  N.  S.  620  ;  21 
Ch.  IMt.  720; 
Newatt T.  StUot.  1  H.  A  C.  797; 
Crane  r.  Fries,  1  Webet.  Fat.  Caa.  40»,  4U ; 
Sayioard  v.  BamiUon  (not  reported) ; 
Comuh  T.  Keene,  1  Webat.  Fat.  Caa.  501,  502; 
Mnnt*  T.  rotter,  2  Webst.  Pat.  Can.  103. 108; 
Toung  r.  femie,  4  Giff.  611 : 
IFoMon  T.  Potter,  1  Webat.  Pat.  Caa.  604; 
lAster  T.  JIToWon,  S  Bep.  Pat.  Caa.  206; 
Minks  and  Son  iMnited  r.  Bafety  LighHng  Company 
limited,  38  L.  T.  Bep.  N.  S.  891 ;  4  Ch.  Dit.  607. 

615; 
Be  Bette  Patent,  1  Moo.  Fat.  Caa.  K.  S.  40 ; 
BttttT.  Svant,4r>eQ.  P.  A  J.  29»; 
TonBeydenr.  Jfeiutadt,  42 L.  T.  Bep.N.  8.  80O;  SO 

UJ.N.  S.  127; 
OUd  t.  Lit^ord,  46  L.  T.  Bep.  N.  S.  35  ; 
Ivea*  T.  JKUer,  2  Bep.  Fat.  Caa.  158 ; 
Woodteard  T.  Bamum  and  Co.,  56  L.  T.  Bep.  N.  S. 

347 ;  9  Bep.  Pat.  Caa.  166 ; 
Pari**  r.  Stevens,  22  L.  T.  Bep.  N.  S.  685 ;  L.  Bep. 

8£a  358* 
Walton  T.  Bateman,  1  Webat.  Fat.  Caa.  621. 

Cur.  adv.  vuU. 
J^prU  2<>. — ^The  following  written  judgment  was 
delivered  by 

Chittt,  J. — The  validity  of  the  plaintifPs 
patent  is  impeached  on  several  groandt).  The 
first  objections  are  founded  on  diSerences  between 
the  provisional  and  the  complete  specification. 
The  points  taken  are  that  the  complete  specifica- 
tion is  in  excess  of  the  provisional  in  several 
matters  alleged  to  be  essential.  The  provisional 
specification  was  filed  on  the  2nd  Nov.  1883,  pur- 
stunt  to  the  provisions  of  the  statute  15  &  16 
Vict.  c.  83,  which  was  then  in  force.  The  pro- 
visions of  that  statute  and  of  the  Act  of  1883 
(which  came  into  force  at  the  b^;inning  of  the 
following  year)  in  regard  to  the  provisional  and 
the  complete  specification  are  the  same.  The 
office  of  the  provisional  specification,  as  appears 
by  the  6th  section  of  the  former  statute,  is  to 
describe  "  the  nature  of  the  invention."    Nothing  I 


more  is  required  in  it.  It  was  the  creature  «f 
that  statute,  and  the  object  of  its  introduction 
was,  as  appears  by  the  8th  section,  to  enable  the 
inventor  to  obtain  protection  for  his  inventiAn 
for  a  period  of  six  months,  during  which  time  he 
might  use  and  publish  his  invention  withoot 
prejudice  to  any  letters  patent  to  be  granted  ior 
the  same.  The  e&ce  of  a  complete  specificatiaa 
is  very  different.  The  9th  section  of  tue  Act  and 
the  condition  of  the  patent  show  what  is  required 
in  it.  It  must  "  particularly  describe  and  asoor- 
(ain  the  nature  of  the  invention,  and  in  wkttt 
manner  the  same  is  to  be  performed."  The  cob- 
trast  between  the  provisional  and  the  complete 
specification  is  marked  and  clearly  defined  in 
plain  lan^piage.  Many  authitrities  were  cited  on 
the  question  of  differences  between  the  two  speci- 
fications ;  in  one  of  them  only,  The  United  ■Ptie- 
phone  Company  v.  Harrison  (46  L.  T.  Bep.  N.  8. 
620 ;  21  Ch.  Div.  720),  was  the  objection  held  fatal 
to  the  inventor.  In  Bailey  y.  Boberton  (38  I&  T. 
Bep.  N.  S.  854;  3  App.  Cas.  1055,  1074)  Lord 
Blackburn  fnUy  explains  the  functions  of  the  two 
specifications.  The  passage  has  often  been  cited, 
and  it  is  unnecessary  to  quote  it  again.  In  Re 
Newall  and  EUioH  (4  C.  F.  N.  S.  293)  the  Court  of 
Common  Pleas  said :  "  The  office  of  the  provisional 
specificaftion  is  only  to  describe  generally  and 
fairly  the  nature  of  the  invention,  and  not  to  enter 
into  all  minute  details  as  to  the  manner  in  wkieh 
the  invention  is  to  be  carried  out.  Otherwise  the 
provisional  specification  must  b^  as  full  as  tho 
complete  specification,  and  drawn  with  as  nraeh 
care  and  deliberation."  The  late  Master  of  tho 
Bolls,  in  Stonor  v.  Todd  (4  Ch.  Div.  59,  60),  said 
that  a  provisional  specification  was  never  inteaded 
to  be  more  than  a  mode  for  protecting  an  in- 
ventor until  the  time  for  filing  the  final  speci£oa- 
tion,  and  that  it  was  not  intended  to  contain  a 
complete  description  of  the  thing  so  as  to  enafalo 
any  workman  of  ordinary  skill  to  make  it,  but 
only  to  disclose  the  invention,  fairly  no  doubt, 
but  in  its  rough  state,  until  the  inventor  ccnld 
perfect  its  details.  It  is  unnecessary  to  refier  to 
the  authorities  further  in  detail;  they  are  but 
commentaries  on  the  language  of  the  statute,  and 
illustrations  of  the  manner  in  which  the  enact- 
Bients  were  applied  to  the  facts  of  the  particular 
case.  It  is  important,  however,  to  bear  in  mind 
that  if  the  patentee  discovers,  in  the  interval 
between  the  filing  of  the  provisional  and  the 
complete  specification,  any  improvement  in  the 
manner  in  which  the  invention  is  to  be  performed 
he  is  not  merely  at  liberty  bnt  is  bound  to  give  the 
public  the  benefit  of  his  discovery.  This  was 
clearly  laid  down  by  Cotton,  L.  J.  in  tne  unreported 
case  of  Wooduford  y.  Sansum  (28th  Feb.  1887).  (a) 
I  proceed  to  the  consideration  of  the  differences 
between  the  plaintiff's  specification  which  have 
been  argued  on  behalf  of  the  defendants  as  invali- 
dating the  patent.  What  the  plaintiff  claims  by  , 
his  complete  specification  as  his  invention  is  the 
production  of  ornamental  or  other  designs  span 
waterproof  fabrics  by  the  methods  or  processes 
substantially  as  thereinbefore  set  forth.  The 
processes  described  oi'e  admitted  to  be  old  if  taken 
separately,  but  the  combination  and  the  result  is 
claimed  as  new.  The  sum  of  the  invention  then 
is  the  production  of  a  new  article  of  manufacture 
by  a  new  combination  of  known  processes.    The 
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title  of  both  specifications  is  the  same,  viz.: 
"  Improvements  in  the  prodnction  of  ornamental 
or  other  designs  upon  waterproof  fabrics."  The 
improvements  relate  to  textile  and  other  fabrics 
rendered  waterproof  by  a  coating  of  indiambber 
and  sabsec^nently  covered  or  treated  with  farina. 
Each  specification  consists  of  two  parts :  first, 
the  prodnction  of  the  design  before  the  process  of 
vulcanisation ;  and,  secondly,  the  production  of 
the  design  during  vulcanisation.  The  complete 
specification  contains  a  subdivision  of  eaca  of 
tnese  parts.  The  first  part  is  found  in  page  2  of 
the  complete  specification  which  relates  to'  the 
prodnction  of  the  design  before  vulcanisation, 
and  is  subdivided  thus :  (a)  where  colours  are  used 
(lines  19  to  iiS),  and  (fc)  where  colours  are  not  used 
(lines  38  to  41).  The  second  part  is  found  at 
page  3  of  the  complete  specification  which  relates 
to  the  prodnction  of  the  designs  during  vulcanisa- 
tion, and  is  subdivided  thus :  {a)  where  the  contact 
of  the  roller  revolving  in  the  vulcanising  solution 
is  made  before  the  application  of  the  farina  (lines 
.5  to  9),  and  (6)  where  the  contact  is  made  after 
the  application  of  the  farina.  Kow  the  dis- 
crepancies between  the  two  specifications  relied 
on  Dy  the  defendants  are  these.  First,  it  is  said 
that  where  colours  are  used  it  is  an  essential  part 
of  the  plaintiff's  invention  that  special  media 
should  be  employed.  The  term  "  special  media  " 
does  not  occur  in  either  specincation.  Tlie 
term  in  the  complete  specification  in  reference 
to  the  nse  of  colours  is  "  suitable  media."  The 
complete  specification  states  that  colours  may 
be  used  for  printing  the  design,  such  as  dyes 
or  pigment  colours,  and  that  they  should  be 
mixed  with  or  dissolved  in  suitable  media, 
which  will  combine  with,  temporarily  soften, 
or  otherwise  act  upon  the  surface  of  the  india- 
rubber  so  as  to  cause  the  colour  to  adhere 
thereto  or  combine  therewith ;  and  that  among 
such  'suitable  media  are  chloroform,  benzole  and 
its  homologues,  drying  oils,  linseed  oil,  varnish, 
and  the  like  (p.  2,  lines  19  to  26).  The  complete 
specification  states  that  in  carrying  out  this  part 
of  his  invention  the  patentee  uses  rollers  having 
thereon  the  desired  designs,  and  employs  these 
rollers  for  printing  the  designs  in  the  same 
manner  and  by  means  of  similar  machinery  to 
those  adopted  in  printing  calico  (p.  2,  lines  29  to 
34).  Now  the  provisional  specification  mentions 
the  use  of  colours  in  this  way :  "  If  the  design  is 
to  be  produced  before  vulcanisation  I  imprint  it 
in  colours  upon  the  surface  of  the  farina-cnated 
fabric  by  suitable  means,  such,  for  example,  as 
those  employed  in  calico  printing"  (p.  1,  lines 
11  to  13).  The  omission  to  mention  particularly 
the  suitable  media  in  the  provisional  specification 
is  no  ground  for  upsetting  the  patent.  The  pro- 
visional specification  describes,  it  may  be  roughly, 
but  fairly,  the  nature  of  the  invention  in  reference 
to  the  employment  of  colours ;  and  the  plaintiff 
was  bound  to  describe  particularly  (as  he  has 
done)  in  his  complete  specification  the  best  and 
most  suitable  media  known  to  him  when  colours 
are  nsed.  The  second  objection  under  this  head 
is,  that  the  only  process  of  vulcanisation  men- 
tioned in  the  provisional  specification  is  the  cold- 
roller  process,  but  that  in  the  complete  specifi- 
cation a  distinct  vapour  process  is  introduced.  A 
separate  point  raised  against  the  final  specifi- 
cation is  that  it  does  not  sufficiently  describe  the 
vapour  process  employed  by  the  plaintiff.    The 


objection  I  am  now  dealing  with  is  founded  on 

the  assumption  that  the  complete  specification 
does  describe  the  vapour  process  as  part  of  the 
plaintiff's    processes.       Vulcanisation    of    india- 
rubber  was  well  known  long  before  the  2nd  Nov. 
1883,  the  date  of  the  plaintiff's  provisional  speci- 
fication.   It  consists  in  the  mixture  of  snlphnr 
with  the  indiarnbber,  causing  a  change  in  the 
nature  of  the  substance,  and  producing  an  article 
more  serviceable  for  many  commercial  purposes. 
One  process   of  vulcanisation   which  was  well 
known  was  that  which  is  shortly  described  as  the 
cold-roller  process.     This   consisted  of  a  roller 
revolving  in  a  trough  containing  a  solution  of 
chloride  of  snlphnr  and  bisulphide  of  carbon,  the 
roller  being    m    contact  with  the  indiarubber- 
coated  fabric.     The  solution  was  apnlied  to  the 
indiarubber-coated  fabric  principally  by  the  actnai 
contact  of  the  roller.     The  solution  being  highly 
volatile  some  vapour  from  the  trough  (which  was 
warm)  escaped  and  attacked  the  fabric  during 
the  operation ;  but  the  result  of  the  evidence  on 
this  point  is,  that  having  regard  to  the  speed  at 
which  the  roller  revolved  the  vulcanisation  from 
the  vapour  was  of  little  practical  purpose,  and 
was  insu£5cient  for  the  commercial  purposes  of 
manufacture.     Another  process  of  viucanisation 
known  before  the  2nd  Nov.  1883  was  that  called 
Abbott's  process.    It  was  the  hot-vapour  process. 
Another  process,  also  known  at  the  same  time, 
was    the    cold-vapour  process.      A    solution,    of 
chloride  of  sulphur  and  bisulphide  of  carbon  of 
the  required  strength  was  placed  in  flat  pans,  and 
the    highly   volatile    vapour    arising   from    the 
solution  attacked  the   indiarubber-coated   fabric 
which  was  passed  over  the  pans  in  such  a  manner 
as  not  to  come  in  contact  with  the  solution  itself. 
It  was  argued  for  the  defendants  that  this  pro- 
cess was  not  known  in  the  trade  in  Nov.  1883. 
But  on  the  result  of  the  evidence  I  hold  as  a  fact 
that  it  was  then  known  and  in  use.  It  was  actually 
used  by  one  of  the  defendants  in  his  manufac- 
turing business  at  the  beginning  of  ISS-i,  as  was 
admitted  by  his  son,  who  was  and  is  his  manager, 
by  whom  he  was  represented  in  the  proceedings 
of  this  action,  and  the  son  does  not  speak  of 
it  as  something  which  was   a  secret  or  known 
only  to  a  few   manufacturers.     Now  the   pro- 
visional   specification    speaks    of    vulcanisation 
by  "  the  well-known  cold  vulcanising  process  ; " 
and  the  plaintiff  in  his  evidence  said  that   he 
intended  by  tOat  expression  to  refer  to  this  cold- 
vapour  process.  But  it  was  argued  for  the  defen- 
dants that,  on  the  true  construction  of  the  pro- 
visional specification,  the  cold-vapour  process  was 
not   referred  to,  and  the  only  cold  vulcanising; 
process  indicated  was  the  cold-roller  process.     In 
support  of  this  contention,  the  provisional  speci- 
fication was  submitted  to  a  minute  examination, 
and  it  was  urged  that  the  plaintiff  had,  in  fact, 
discovered  in  the  interval  oetween  the  filing  of 
his  two  specifications  the  superiority  of  the  cold- 
vapour  process  for  the  purpose  of  his  invention, 
and  had  insidiously  introduced  it  into  the  com- 
plete specification.    But,  assuming  that  he  had 
made  tnis  discovery  in  the  interval,  he  was  boand 
to  mention  the  cold- vapour  process  in  his  final 
specification;   and  assuming  the   correctness   of 
the  defendants'  contention  that  the  provisional 
specification   does  not   mention  the  cold-vapour 
process,  I  think  the  omission  is  not  sufficient  to 
invalidate  the  patent.    At  the  same  time  I  think 
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that  to  hold  that  the  term  "  well-known  cold 
Tolcaniaing  process "  is  not  sufficient  to  include 
the  cold-yapour  process  would  be  to  put  an 
unnecessarily  severe  construction  on  the  pro- 
visional specification.  If  this  ought  to  be  taken 
as  a  part  of  the  description  of  the  nature  of  the 
invention,  I  think  it  is  sufficient,  though  rough. 
The  third  objection  is  founded  on  a  comparison 
of  the  provisional  specification  with  the  first  sub- 
division of  the  second  p>art  of  the  complete  speci- 
fication. It  is  said  that  the  provisional  specifica- 
tion relates  only  to  an  indiarubber-coatea  fabric, 
which  is  covered  or  coated  with  farina  before 
printing ;  bat  that  the  first  subdivision  of  the 
second  part  of  the  complete  specification  relates 
to  an  indiarubber-coated  fabric  which  is  printed 
upon  before  it  is  coated  with  farina.  Tne  pro- 
position so  far  as  regards  the  first  specification  is 
iKsin  founded  on  a  critical  and  minute  examina- 
tion of  the  language  of  that  document,  and  par- 
ticularly of  the  first  and  third  paragraphs.  The 
first  paragraph  may,  for  tbis  purpose,  be  shortly 
stated  thus  :  These  improvements  relate  to  textile 
fabrics  rendered  waterproof  by  "  a  coating  of 
indiarubber,  and  subsequently  coated  or  covered 
with  farina,"  and  consist  in  producing  a  design 
"  upon  the  coated  surface,'  either  before  or 
dnnng  the  process  of  vulcanisation.  The  second 
paragraph  relates  to  the  production  of  the  design 
Defore  vnlcanisation.  The  third  paragraph  may, 
for  this  purpose,  be  shortly  stated  thus  :  I  may 
also  produce  designs  during  the  cold  vulcanisation 
by  engraving  the  roller  used  in  that  process, 
when,  according  to  the  depth  and  form  of  the 
engraving,  these  will  be  produced  "npon  the 
Bunace  of  the  coated  rubber"  as  it  passes  over 
the  roller  lighter  and  darker  shades  corre- 
8|)0nding  to  the  design  engraved  on  the  vulcan- 
ising roller.  The  parts  of  the  complete  speci- 
fication with  which  these  two  para^;raphs  are 
compared,  are,  first,  the  introductbiy  part  of  the 
complete  specification,  p.  2,  lines  6  to  10,  which 
corresponds  with  the  first  page  of  the  provisional 
specification;  and,  secondly,  the  passage  of  the 
complete  specification,  p.  3,  lines  1  to  9,  which 
mna  thus  :  "  I  may  also  produce  designs  during 
the  process  of  vulcanisation  by  the  following 
method :  The  design  which  it  is  desired  to  pro- 
dnce  upon  the  fabric  is  engraved  .  .  .  upon 
the  aunace  of  a  roller,  and  the  roller  is  made  to 
revolve  in  the  vulcanising  solution  in  contact 
with  the  indiarubber-coatea  surface  of  the  fabric 
before  or  after  the  application  of  the  farina.  If 
contact  is  made  with  the  roller  before  the 
application  of  the  farina,  I  apply  the  farina 
immediately  thereafter,  and  whilst  those  parts 
of  the  rubber  coating  which  have  been  in 
contact  with  the  relief  parts  of  the  rubber 
coating  are  still  tacky  or  adhesive,  thereby 
producing  thereon  a  design  corresponding  to 
that  on  the  roller."  The  farina  tnerefore  is 
sppUed  during  the  vulcanisation  immediately 
alter  the  engraved  roller  has  come  into  contact 
with  the  indiarubber-coated  surface  while  it  is 
still  tacky.  This  slight  variation  appears  to  me 
to  be  too  trivial  to  upset  the  patent.  In  regard 
to  all  these  three  objections  I  hold  that  the  pro- 
visional specification  sufficiently  describes  the 
nature  of  the  same  invention  as  that  which  is 
particularly  described  and  ascertained  by  the 
complete  specification,  and  that  the  excess,  snch 
as  it  is,  in  toe  completo  specification  is  attributable 


to  the  legitimate  functions  of  that  document.  In 
short,  I  hold  that  the  invention  described  by  both 
documents  is  substantially  one  and  the  same 
invention  and  not  two  different  inventions.  The 
next  objection  is,  that  the  plaintiff's  alleged  inven- 
tion is  no  invention  at  all ;  and  is  therefore  not 
proper  subject-matter  for  a  patent.  This  objec- 
tion is  refiidily  disposed  of.  The  plaintiff  pro- 
duces by  his  new  combination  of  old  processes  a 
new  and  useful  article  of  commerce  which  had 
never  been  produced  before.  The  most  useful 
part  of  his  invention,  and  the  part  which  he  has 
nimself  put  into  practice  in  his  manufactory 
since  the  grant  of  his  patent,  is  that  which  is 
described  in  the  first  subdivision  of  the  first 
part  of  his  complete  specification — viz.,  where  the 
ornamental  design  is  applied  in  colours  before 
vulcanisation.  "The  stages  of  his  processes  are  as 
follows :  The  textile  faoric  is  first  coated  with 
indiarubber,  and  the  farina  is  then  applied.  The 
article  produced  at  this  stage  was  known  in  the 
market  for  some  eighteen  mouths  or  two  years 
before  the  grant  of  the  plaintiff's  patent.  The 
next  stage  in  the  plaintiff's  process  is  to  print 
with  colours.  The  printing  is  performed  with 
the  roller  in  the  manner  useid  by  calico  printers. 
This  mode  of  printing  had  not  been  previously 
einployed  in  reference  to  this  class  of  goods.  The 
colours  are  mixed  or  dissolved  in  suitable  media 
— ^the  plaintiff  uses  media  of  the  nature  parti- 
cularly described  in  his  completo  specification. 
These  media  attack  the  surface  of  the  indiarubber, 
temporarily  softening  it  and  combining  with  it, 
and  in  this  way  the  colours  become  fixed  and 
adhere  to  the  indiarubber  surface.  The  next  stage 
is  to  vulcanise.  The  mode  of  vulcanisation  em- 
ployed by  the  plaintiff  in  the  manufacture  of  his 
goods  is  the  cold-vapour  process.  The  effect  of 
this  process  is  to  fix  the  farina  without  destroying 
its  bloom,  and  to  preserve  the  lustrous  appear- 
ance of  the  farina.  If  the  cold-roller  process  of 
vulcanisation  is  employed  the  bloom  of  the  farina 
is  impaired  where  the  roller  comes  into  contact 
with  it.  The  last  stage  is  to  vulcanise  completoly 
or  additionally  by  the  cold-roller  process.  This, 
according  to  the  specification,  is  optional.  In  the 
course  of  his  experiments  which  led  to  his  patont 
the  plaintiff  found  that  farina  possessed  remark- 
able absorbent  qualities,  and  that  it  would  hold  or 
carry  large  quantities  of  colouring  matter,  and 
that  would  produce  a  clear  and  well-defined 
design  where  the  ordinary  calico  printing  process 
was  employed.  The  farina  -  coated  goods  in 
existence  previously  to  the  patent  were  manufac- 
tured plain — that  is,  without  ornamental  designs 
upon  thorn.  It  had  been  found  possible  to  pro- 
duce on  indiarubber-coated  goods  impressions  in 
small  operations,  such  as  lithography,  but  no  one 
had  found  out  the  way  to  produce  large  quanti- 
ties of  farina-coated  indiarubber  goods  having 
upon  them  ornamental  designs  either  with  or 
without  colour  of  the  character  of  the  goods  pro- 
duced according  to  the  plaintiffs  processes.  The 
defendant  has  ransacked  the  trade  and  has  not 
been  able  to  show  any  article  manufactured 
before  the  2nd  Kov.  1883  bearing  any  resemblance 
to  the  goods  manufactured  according  to  the 
patent.  Sir  Henry  Boscoe,  the  eminent  chemist, 
and  a  witness  for  the  plaintiff,  spoke  ni  the 
peculiar  action  of  the  &rina  on  the  colours.  He 
said  that  the  action  of  the  farina  on  the  colour  is 
certainly  a  very  remarkable  one,  one  with  which 
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1m  was  not  acqaainted,  and  which  he  thon^ht 
oemM  not  have  been  foretold — ^that  it  was  evident 
likat  the  farina  poasesBeB  the  pecnliar  power  of 
fixing  or  absorbing  colonring  matter,  and  that 
the  action  of  the  farina  appears  to  be  different 
from  or  not  comparable  with  the  ordinary 
mordants  of  the  calico  printer,  so  that  he  did  not 
think  unless  erperiments  were  made  on  the  fabric 
this  peculiar  action  of  the  farina  wonid  have  been 
arrived  at.  The  discovery  of  this  pecnliar  qnality 
of  tihe  farina  was  an  important  point  in  the  plain- 
tifTs  invention,  and  this  peculiar  qnality  is 
tamed  to  practical  ase  in  the  plaintifi's  com- 
bined processes.  The  next  objection  was  prior 
saUication.  Of  the  namerons  instances  alleged 
m  tiie  defendants'  particulars  under  this  head, 
four  only  were  relied  on  at  the  trial.  These  are 
Hancock's  Specification  of  1843,  Brockedon's  and 
Hancock's  Specification  of  1846,  Parke's  Specifi- 
cation of  1846,  and  Dodge's  Specification  of  1859. 
Mow,  the  law  in  regard  to  prior  publication  by 
specification  or  otherwise  is  well  settled.  The 
antecedent  statement  must  be  such,  that  a 
person  of  ordinary  knowledge  on  the  subject 
would  be  able  practically  to  apply  the  discovery 
witiioat  the  necessity  of  making  further  expen- 
neats,  and  gaining  further  information  before 
the  invention  can  be  made  useful.  The  informa- 
tion as  to  the  alleeed  invention  given  by  the  prior 
publication  must,  for  the  purposes  of  practical 
mtility,  be  equal  to  that  given  by  the  snbseqtient 
patent.  See  the  judgment  of  Lord  Westbury,  in 
4  De  Gtex,  Fisher,  &  Jones,  p.  299.  James,  L.J., 
in  Von  Heyden  v.  Nemtadt  (42  L.  T.  Kep.  N.  S. 
300;  SO  L.  J.  N.  S.  127),  in  reference  to  prior 
pablication,  stated  the  opinion  of  the  court  in 
forcible  terms.  He  said :  "  We  are  of  opinion, 
that  if  it  requires  this  mosaic  of  extracts  from 
snnals  and  treatises  spread  over  a  series  of  years 
to  prove  the  defendant's  contention,  that  conten- 
tion stands  thereby  condemned.  And,  even  if  it 
oonid  be  shown  that  the  patentee  had  made  his 
discovery  of  a  consecutive  process  by  studying, 
eollating,  and  applying  a  number  of  facts  dis- 
mminated  in  the  pages  of  such  works,  his  diligent 
Btady  of  such  works  would  as  much  entitle  him 
to  the  character  of  an  inventor  as  the  diligent 
Btody  of  the  works  of  nature  would  do.  The 
whole  may  be  summed  up  thus  :  No  one  before 
Hie  patentee  had  ever  practically  or  theoretically 
taught  the  world  how  to  make  out  of  such 
abundant  and  cheap  materials  as  soda,  carbolic 
acid,  carbonic  acid  gas,  and  hydrochloric  acid,  the 
rare  and  expensive  thing  salicylic  acid."  Now, 
it  IB  nnnecessary  and  would  be  a  mere  waste  of 
tine  to  go  through  these  four  specifications  in 
detail.  They  cover  a  period  of  some  fourteen  or 
fifteen  years,  and  the  latest  of  them  was  published 
nearly  a  quarter  of  a  century  before  the  plaintifTs 
patent.  Yet  no  one  did  produce,  or  could  from 
readings  those  specifications  have  produced,  such 
an  article  as  that  produced  according  to  the  plain- 
tiff's patent.  The  next  objection  was  prior  user. 
In  support  of  this  objection,  a  few  only  of  the 
instances  mentioned  in  the  defendants'  particu- 
lars were  relied  on  at  the  trial.  The  most 
important  was  Heartfield's  case.  He  produced 
in  court  some  specimens  which  he  had  made  for 
the  purposes  of  the  trial,  and  in  accordance  with 
what  he  had  done  in  1860.  He  was  then  in  the 
emplOTment  of  Messrs.  Moses,  Son,  and  Davis,  at 
Bow  Common.    He  was  called  as  a  witness,  and 


the  effect  of  his  evidence,  and  of  the  evidence  of 
Mr.  Packham,  who  introduced  him  to  hia 
employers,  may  be  summarised  thns :  Heartfield 
was  continually  experimenting  in  printing  on 
indiarubber.  In  1860,  in  the  course  of  these 
experiments,  he  did  produce  some  small  patterns 
of  a  similar  character  to  the  plaintiff's  goods,  and 
by  similar  processes.  The  experiments  were 
conducted  at  his  own  home.  He  showed  the 
patterns  to  Mr.  Packham,  and  nothing  more  was 
done.  The  patterns  were  thrown  aside;  they 
became  decomposed  and  rotten,  and  he  destroyed 
them.  This  evidence  is  wholly  inpnflicient  to  esta- 
blish prior  user.  It  amounts  to  nothing  more 
than  mere  experiments,  treated  as  of  no  value  by 
the  experimenter  himself  and  the  person  to  whom 
he  showed  them,  but  cast  aside  as  worthless  some 
twenty-three  years  before  the  plaintiffs  patent 
and  suffered  to  remain  in  oblivion  nntil  tfa^ 
were  thought  of  for  the  present  trial.  They  did 
not  in  any  respect  add  to  the  stock  of  public 
knowledge  on  the  subject.  The  other  articles 
produced  by  the  defendants'  witnesses  in  support 
of  the  objection  of  prior  user,  such  for  instance 
as  the  table  cloth  and  the  piece  of  floor  cloth,  are 
scarcely  worthy  of  notice.  It  is  sufficient  to  say 
that  they  are  totally  different  articles,  and  were 
not  made  by  processes  similar  to  the  plaintiff's. 
The  ne:&t  oojection  relates  to  the  sufficiency  o£ 
the  specification.  What  is  required  is  that  tlie 
specification  should  be  so  framed  as  to  enable  a 
workman  of  ordinary  skill  and  intell^nce  con- 
versant with  the  business  t.o  carry  oat  the  inven- 
tion. Applying  this,  the  ordinary  test,  it  appears 
to  me  to  be  clear  that  the  specification  is  suffi- 
cient. Indeed,  there  is  little  if  any  conflict 
between  the  witnesses  on  this  point.  In  connec- 
tion with  it,  however,  it  is  urged  on  behalf  of  the 
defendants  (as  I  have  already  intimated)  that  the- 
vapour  process,  which  is  the  process  actually  em- 
ployed by  the  plaintiff  in  his  manu&ctnre  and 
claimed  by  him  in  his  evidence  as  part  of  the  com- 
bined processes,  is  not  described,  or  not  ademiatelT 
described,  in  the  complete  specification.  1  holo, 
however,  as  a  matter  of  construction  of  tbe 
specification,  taken  in  connection  with  the  evi- 
dence, that  the  cold- vapour  process  is  sufficiently 
described.  Without  reading  the  passages  i^ 
length  I  refer  to  page  2,  lines  19,  24, 40,  41, 42,  45, 
and  46,  as  well  as  to  lines  48  to  50,  where  tbe 
contact  by  the  roller  process  is  contrasted  with 
the  simple  vapour  process  where  there  is  no  eon- 
tact.  I  have  now  gone  through  aU  the  material 
objections  to  the  validity  of  the  plaintiff's  patent. 
The  result  is  that  th^  all  fail,  and  I  hold  the 
patent  to  be  valid.  The  remaining  question  is 
infringement.  The  infringement  alleged  relates 
to  the  first  subdivision  of  the  first  part  of  the 
plaintiff's  invention.  Before  the  commencement 
of  the  action  a  correspondence  took  place  between 
the  plaintiff  and  one  of  the  defendants  which  has 
an  important  bearing  on  the  subject.  It  was  con- 
ducted on  the  part  of  that  defendant  by  his  aon. 
Mr.  Patrick  Matthew,  jun.,  who  (as  already  mera- 
tioned)  has  been  pat  forward  to  repi-esent  tliat 
defendant  in  the  conduct  of  the  d^enoe  to  thia 
action.  That  defendant  himself  was  not  called  as 
a  witness,  but  he  answered  the  plaintiff's  inter- 
ro^tories  on  oath,  and  the  7th  paragr^ih  of  fais 
affidavit  contains  whatever  has  been  aeeeptecL  at 
the  trial  as  a  correct  statement  of  the  procaases 
employed  by  that  defendant  in/tfae  suuii||fu;jbnTv 
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ot  Ae  articles  wfaic^  constitnte  tbe  alleged  in- 
fringement. The  correspondence  consists  01  some 
sixteen  letters  of  which  half  were  written  by  that 
defendant's  son.  That  defendant's  son  was  at  this 
time  himself  applying  for  a  patent,  which  he 
obtained  after  the  correspondence  had  closed, 
relating  to  the  same  class  of  goods  and  saann- 
factore.  He  drew  his  own  specification  without 
assistance.  He  was  skilled  in  the  subject-matter 
and  perfectly  acquainted  with  the  actual  processes 
employed  by  that  defendant  in  the  production  of 
the  borics  of  which  a  sample  had  been  obtained 

S'  the  plaintiff.  Throughout  this  correspondence 
e  plaintiff  maintained  that  that  defendant  was 
printingnpon  a  farina-coated  surface.  Mr.  Patrick 
Katdiew,  Jan.,  while  admitting  that  the  produc- 
tion of  designs  on  a  farina-coated  surface  either 
hj^lOB  mlcanising  roller  or  the  printing  roUer 
was  the  plaintiff's  property  (an  admission  of  some 
Tstne  to  the  plaintiff  on  the  cfuestion  of  the 
Tahditgr  of  his  patent  seeing  the  knowledge  and 
sWll  of  the  writer),  and  while  claiming  that  hoth 
the  printing  of  a  rubber  surface  and  the  applica- 
tion of  farina  to  a  rubber  surface  were  public 
property,  asserted  that  that  defendant's  designs 
were  not  printed  on  a  surface  of  farina.  This  asser- 
tion, which  was  deliberately  made  and  repeated, 
turns  out  to  be  nntme.  As  appears  dv  the 
defendant's  answer  to  interrogatories,  and  his 
son's  evidence  in  the  witness-box,  the  defendant 
was  printing  and  does  print  on  a  farina  surface. 
In  his  examination,  Mr.  Patrick  Matthew,  jnn., 
made  an  attempt  to  explain  the  misstatement. 
The  substance  of  his  explanation  was,  that  the 
plaintiff  and  he  in  the  correspondence  were  not 
referring  to  the  same  surface,  and  that  his  own 
assertion  related  to  the  surface  at  a  later  sta^. 
The  erplanation  is  disingenuous  and  wholly  in- 
admissiDle.  There  can  be  no  possible  mistake  or 
misapprehension  as  to  the  meaning  of  his  assertion 
in  the  letters .  Plainly,  it  was  that  the  defendant's 
designs  were  not  printed  on  a  surface  of  farina. 
It  was  said  for  the  defendant  that  this  misrepre- 
sentation in  the  correspondence  was  at  the  utmost 
only  a  matter  of  prejudice  against  the  defraidant. 
True  it  is  that  the  misrepresentation  does  not 
make  the  defendant  an  infringer  if  he  is  not  so  in 
&ct  But  the  misrepresentation  has  a  bearing 
of  some  importance  on  the  question  of  fact.  The 
defendant's  son  in  the  correspondence  stated  his 
ewe  as  to  infringement  on  the  proposition  that 
the  defendant  did  not  print  on  a  farina  surface, 
and  with  his  knowledge  on  the  subject  and  of  the 
processes  employed  did  not  suggest  that  the 
defendant's  processes  differed  from  the  plaintiff's 
in  any  other  respect.  The  plaintiff's  and  the 
defendant's  processes  are  identical  up  to,  and 
including,  the  coating  of  the  indiambber  surface 
with  farina.  The  next  stage  in  the  plaintiff's 
processes  is  to  print  in  colours.  Tbe  next  stc^ge 
in  the  defen^Jit's  processes  is  to  vulcanise 
partially  and  then  to  print.  The  defendant  does 
not  print  at  his  own  manufactory,  but  sends  his 
00008  out  to  be  printed  by  a  calico  printer.  On 
their  return  to  nim  printed  he  spreads  a  thin 
film  of  indiambber  over  the  surface.  The  sub- 
sequent stages  of  the  defendant's  processes  are 
not  material  on  the  question  of  infringement.  I 
simply  mention  them ;  he  puts  on  a  second  coat- 
ing oil  &rina,  and  then  completely  vulcanises. 
Tne  defendant's  partial  vulcanisation  is  effected 
by  the  cold-roller  process,  a  weak  solution  being 


employed.  The  effect  of  sneh  vulcanisation  is  to 
fix  to  some  extent  the  farina.  I  say  to  some 
extent,  because  it  does  not  fix  the  farina  to  suidi 
extent  as  to  render  it  fast  for  practical  com- 
mercial purposes.  It  may  be  rubbed  or  washed 
off  with  moderate  pressure.  But  the  defendant's 
object  in  this  practical  vulcanisation  is,  as  I  am 
satisfied,  to  fix  the  &rina  to  such  extent  as  will 
keep  the  farina  in  its  place  during  the  transit  ot 
the  goods  to  and  from  the  printer.  The  medift 
used  in  the  defendant's  printing  are  the  ordinarr 
media  used  by  calico  printers,  water  mixed  wiw 
a  little  turpentine,  say  one  gallon  of  water  to  one 
giU  of  turpentine.  The  colours  are  not  fast  for 
commercial  purposes  at  this  stage.  The  plaintiff's 
media,  as  already  stated,  are  those  whicn  have  a 
peculiar  effect  on  the  indiambber  surface  and 
cause  the  colour  to  adhere  to  the  rubber.  There 
was  a  contest  at  the  bar  whether  the  plaintiff's 
description  of  media  was  such  as  to  include 
water,  the  defendant's  counsel  contending  that  it 
was  not.  It  really  is  not  necessary  to  decide  this 
point.  No  sensible  manufacturer  intending  to 
pnrsne  the  plaintiff's  processes  as  described  would 
think  of  using  water  in  preference  to  the  medisi 
particularly  mentioned.  If  water  were  used  the 
colours  would  be  fast  only  in  a  very  low  degree, 
not  sufficient  for  the  ordinary  commercial  pur- 
poses for  which  such  goods  would  be  intended. 
Now  the  point  of  the  argument  in  regard  to  in- 
fringement  was  whether  the  defendant's  processes 
of  printing  the  colours  as  above  described  and 
then  adding  the  thin  film  of  indiambber,  were 
not  equivalent  in  substance  to  the  plaintifTs 
process  of  printing  in  colours  with  special  media. 
Sir  Henry  Thompson  and  other  skilled  witnesses 
for  theplaintiff  said  that  the  processes  were  the 
same.  Thev  could  find  no  difference  between  them. 
The  defenoant's  witnesses  said  they  were  different. 
I  hold  that  the  plaintiff's  witnesses  are  right.  Mr. 
Imray,  a  witness  for  the  defendant,  said  that  the 
plaintiff's  special  media  welded  the  colour  to  the 
indiambber  ground,  whereas  the  superadded  film 
of  indiambber  in  the  defendant's  process  was  a 
covering  like  a  glass  over  a  picture.  But  the 
analogy  of  the  picture  glass  will  not  hold  good. 
The  glass  does  not  adhere  to  the  pictnre ;  at  most 
it  is  merely  in  contact.  The  film  adheres  to  the 
surface.  It  is,  as  the  defendant's  son  said  in  his 
evidence,  thin ;  he  could  not  tell  how  thin ;  he 
could  not  tell  whether  it  is  a  2000th  part  of  an 
inch  in  thickness,  but  thought  it  was  considerably 
thicker.  In  his  patent  he  described  it  as  very 
thin.  The  indiambber  in  the  film  is  dissolved  in 
naphtha,  naphtha  bein^  a  solvent  of  indiambber. 
The  naphtha  in  the  indiambber  film,  when  in  solu- 
tion, penetrates  to  the  indiambber  coating  below, 
and  operates  on  that  coating  in  a  manner  similar 
to  the  suitable  media  specially  mentioned  in  the 
plaintiff's  specification.  The  plaintiff  in  his 
specification  particularly  mentions  indiarubber 
in  connection  with  the  suitable  media.  He  says, 
at  p;  2,  lines  54  to  28 :  "  Among  such  suitable 
media  are  chloroform,  bencole  and  its  homologues, 
drving  oils,  linseed  oil,  varnish,  and  the  like. 
When  it  is  desirable  to  give  additional  body  or 
consistence  to  the  medium  there  may  be  dissolved 
therein,  or  mixed  therewith,  a  solid  hydro-carbon 
such  as  paraffin,  indiarubber,  or  any  suitable 
gums  or  resins."  The  defendant's  son  admitted 
that  the  naphtha  as  the  solvent  does  permeate  to 
the  indiarubber  below,  and  that  ^he  film  does 
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adhere  to  it  to  some  extent  though  not  perfectly ; 
that  there  is  adherence,  bnt  not  very  cIobc  and 
complete,  and  that  the  adherence  is  intensified 
very  much  by  the  subseqaent  vulcanisation.  See 
particularly  questions  2649  to  2661.  There  was 
a  controversy  between  the  plaintiff's  scientific 
witness  Br.  Berghardt,  and  the  defendant's 
scientific  witness  Dr.  Delafine,  both  experts  with 
the  miscroscope,  whether  the  npper  film,  that  is 
the  indiarubber  composing  the  film,  when  dry, 
does  or  docs  not  reach  and  adhere  to  the  lower 
coating  of  rubber.  Tho  controversy  was  con- 
ducted with  great  zeal  and  animation  as  well  in 
court  as  out  of  court,  each  witness  supporting  his 
contention  by  diagrams,  cuttings  from  the  fabric 
and  microscopical  experiments  of  a  delicate 
character.  In  the  result  I  think  that,  having 
regard  to  the  other  evidence  in  the  case,  this 
contest  becomes  comparatively  immaterial,  and 
I  refrain  from  deciding  between  those  two 
eminent  gentlemen  beyond  saying  that,  having 
examined  the  cuttings  in  court  during  the 
trial,  and  subsequently  with  the  assistance 
«f  an  excellent  microscope,  I  think  that  the 
rubber  film  itself  does  at  least  in  some  places,  and 
to  some  extent,  actually  permeate  through  the 
interspaces  of  the  farina,  and  reach  and  adhere 
to  the  lower  coating  of  rubber.  The  result  is,  that 
I  hold  the  infringement  proved.  There  will  be 
An  injunction  in  the  terms  of  the  statement  of 
claim,  and  an  order  that  the  defendant  may 
-deliver  up  to  the  plaintiff  all  the  waterproof  textile 
and  other  fabrics  in  his  possession.  The  plaintiff 
will,  I  understand,  take  damages  instead  of  an 
account  of  profits.  I  will  order  therefore  an 
inquiry  as  to  damages,  and,  within  a  certain  time 
After  the  finding  of  the  chief  clerk,  payment  of  the 
damages.  The  costs  will  be  upon  the  higher  scale. 
This  case  was  one  requiring  special  knowledge  on 
the  part  of  those  concerned  in  it,  and  I  think  it  is 
-one  of  those  exceptional  cases  in  which  costs  on 
the  higher  scale  ought  to  be  allowed.  According 
to  my  rule,  however,  I  give  costs  only  up  to  and 
including  judgment.  I  reserve  the  subsequent 
costs,  which  will  be  dealt  with  on  the  application 
in  chambers. 

Solicitor  for  the  plaintiff,  John  H.  Johtuon. 

Solicitors  for  the  defendants,  Faiihfull  and 
Otoen. 


Hay  3,  5, 10, 11,  and  25. 

(Before  Chitty,  J.) 

Thu  CoLOJfiAL  Baitk  v.  Hepwokth.  (o) 

Company —  Shares — Title —  Certificates — Transfer 

in  blank — Negotiable  seeuriiiei — Estoppel, 

Where  the  transfers  of  shares  are  duly  signed  by 
the  registered  holders  of  the  shares  each  prior 
holder  confers  upon  the  bond  fide  holder  for  value 
of  the  cerlificaies  for  the  time  being  an  auihority 
to  fill  in  the  name  of  the  transferee,  and  is 
estopped  from  denying  such  authority;  and  to 
this  extent  and  in  this  m/inner,  but  no  further, 
is  estopped  from  denying  the  title  of  such  holder 
for  the  time  being.  The  inchoate  tiile  of  the 
holder  of  the  certificate  is,  however,  liable  to  be 
dffeated  by  the  registration,  as  holder  of  the 
shares  represented  by  the  certifieaies,  of  a  person 
xoho  is  a  bond  fide  purchaser  for  value. 

(a)  Beportad  bj  A.  Ootbsabbi  Sw,  Baq.,  BUTilt(r«tJ«w. 


The  certificates  of  shares  in  an  Ameriean  rwUroad 
company  bore  on  their  face  the  name  of  the 
person  registered  as  shareholder  in  the  books  of 
the  company,  and  on  the  back  a  blank  form  of 
transfer,  and  a  blank  form  of  power  of  attorney 
to  eseecute  a  surrender  and  cancellation  of  the 
certificate,  and  to  do  all  thiyigs  requisite  to  transfer 
the  shares  represented  therwy  in  the  books  of  the 
company. 

The  registration  of  a  new  name  in  the  company's 
books  was  effected  by  the  holder  for  tAe  time 
being  of  the  certificate  filling  in  the  name  of  the 
person  to  act  as  attorney  in  the  indorsed  blank 
power. 

The  eertifieate  so  indorsed  too*  lodged  at  the 
company's  offices,  and  the  person  lodging  it 
received  from  the  company  a  receipt  in  aehange 
for  the  eertifieate.  He  then  nominated  Me 
person  in  whose  name  he  was  desirous  that  the 
shares  should  be  registered  ;  and  the  company 
thereupon  registered  such  name  as  the  holder  of 
the  shares  described  in  the  certiflcaie,  and  ismted 
a  new  eertifieate  to  the  person  producing  the  receipt 
for  the  old  eertUicate. 

Shares  comprised  in  certain  of  such  certifieaies  were 
handed  over  to  the  plaintiffs  by  a  firm  of  brokers, 
and  were  at  that  time  registered  in  the  comfmny's 
books  in  the  names,  with  one  exception,  qf  the 
brokers,  by  whom  they  had  been  purchased  for 
clients,  and  by  whom  the  indorsed  tranrfers  and 
powers  of  attorney  had  been  accepted  in  Hank 
before  delivering  the  same  to  such  clients. 

At  the  time  when  the  certifiicates  were  so  handed  over 
to  the  plaintiffs  the  trartsfers  and  powers  of 
attorney  indorsed  on  each  of  such  certificates 
had  been  executed  by  the  registered  shareholder 
as  trawferor,  the  name  of  the  transferee  and 
proposed  attorney  being  left  in  blank. 

Theplaintiffs  contended  that,  on  the  certificates  being 
handed  to  them,  the  property  comprised  therein 
passed  absolutely  to  them,  on  the  ground  that 
the  certificates  indorsed  in  blank  were  negotiable 
instruments,  traruferable  by  delivery  or  nego- 
tiable by  estoppel.  They  also  alleged  a  custom 
on  the  part  of  bankers  and  the  Stock  Exchange 
to  treat  them  as  negotiable. 

Held,  that  no  general  custom  of  negotiability  was 
established  by  the  evidence ;  and  Mat  the  certifi- 
cates were  not  negotiable  by  estoppel. 

Held,  also,  that  the  certificates  did  not  contain  on 
their  face  a  representation  that  they  were  trans- 
ferable by  delivery,  but  only  contemplated  transfer 
by  filling  in  the  nam.e  of  the  transferee,  and  by 
registration  in  the  books  of  the  eompauy. 

Held,  therefore,  that  the  plaintiffs'  claimed  «n<trely 
failed. 

The  facts  of  the  case  sufficiently  appear  from  the 
head-note  and  judgment. 

Bigby,  Q.C.,  Sir  Arthur  Watson,  Q.C.,  and  J.  G. 
Butcher  for  the  plaintiffs. — The  question  in  this 
case  arises  between  two  innoc^t  parties  a.<(  to 
which  shall  suffer  for  the  fraud  of  a  oroker.  The 
transfer  of  the  shares  is  governed  by  American 
law.  According  to  the  American  law,  the  delivery 
of  the  certificates  of  the  shares,  with  the  power 
of  attorney  indorsed,  signed  by  the  registered 
holders,  passes  not  merely  the  eauitable  but  the 
legal  title  to  the  shares.  When  tnese  certificates 
were  deposited  with  the  bank  by  Thomas  and  Co., 
the  defendant's  brokers,  for  value,  the  bank 
acquired  the  legal  title.  Their  broker  was  bound 
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to  register  the  certificates  either  in  hia  own  name 
as  tmstee  for  the  bank,  or  in  the  name  of  the 
bank.  The  BubBeonent  frand  of  their  broker  in 
avaOing  himself  of  the  poBseBsion  of  the  certifi- 
cates to  register  some  other  person  as  owner 
cannot  be  relied  upon  by  the  detendant  as  giving 
him  a  good  legal  title : 

Heath  t.  Crealock,  31 1..  T.  Bep.  N.  S.  650  ;  L.  Bep. 
10  Ch.  App.  22. 

By  the  usage  of  bankers  and  brokers  and  the 
mercantile  world  in  the  city  of  London  the  cer- 
tificates with  the  indorsed  power  of  attorney  are 
treated  as  passing  the  shares  by  delivery  and 
accepted  as  negotiable  instruments  : 

Goodwin  T.  Sobarit,  35  L.  T.  Bep.  N.  S.  179 ;  1  App. 

Cas.  476; 
SumbaU  v.  Metropolitan  Bank,  36  L.  T.  Bep.  N.  S. 
240 ;  2  Q.  B.  Diy.  194. 

Even  if  the  bank,  from  their  dealings  with 
Thomas  and  Co.,  knew  or  had  reason  to  believe 
that  the  securities  deposited  were  or  might  be 
those  of  their  customers,  they  were  justified  in 
assuming  that  they  had  power  to  pledge  them  : 
Boston  T.  London  Joint  Stock  Bank,  55  L.  T.  Bep. 
N.  S.  678;  34  Ch.  Div.  95. 

Before  the  share  certificates  were  deposited  at 
the  bank  there  was  no  approptnation  of  those 
shares  to  the  defendant  by  his  brokers  Thomas 
and  Co.  The  subsequent  registration  of  the 
shares  in  his  name  was  not  a  dealing  for  value 
between  him  and  his  brokers  on  which  be  could 
rely  as  displacing  the  title  which  the  bank  had 
acquired  by  the  deposit  of  the  certificates  as 
security  for  the  advances  made  by  them  to 
Thomas  and  Co.  The  defendant  has  no  right  to 
rely  on  the  title  he  has  obtained  by  the  registra- 
tion which,  as  against  the  bank,  is  fraudulent : 

DoddtY.  HUU,  2  H.  A  M.  425; 

Carter  v.  Carter.  3  K.  A  J.  617  ; 

Uuvuford  T.  Stohwcuser,  30  L.  T.  Bep.  N.  S.  858 ; 
L.Bep.  18Eq.556. 

They  also  referred  to 

ShropAire  Union  Bailwaf/i  and  Canal  Comminy 

V.  3%e  Queen,  32  L.  T.  Bep.  N.  S.  283 ;  L.  Bep.  7 

E.  AT.  App.  496; 
TKe  BocUti  ain4TaLe  d»  Paris  t.  WaOeer,  54  L.  T. 

Bep.  N.  3.  389 ;  11  App.  Caa.  20 ; 
The  Colonial  Bank  t.  Whinney,  55  L.  T.  Bep.  N.  S. 

362;  11  App.  Cas.  426; 
Surra  v.  Bieardo,  Cab.  *  EIUi,  1882  to  1835,  p.  478 ; 
Tind/M  v.  Bamettt,  Boaret,  and  oth»r$,  3  Times 

L.  Bep.  476. 

Bomer,  Q.C.,  Finlay,  Q.C.,  and  Grosvenor  Woods, 
for  the  defendant. — It  has  not  been  shown  by  the 
plaintifis  that  the  certificates  relating  to  the 
shares  bought  by  the  brokers  for  the  defendant, 
and  in  respect  of  which  the  new  certificates  now 
in  the  possession  of  the  plaintiffs  were  issued,  had 
in  fact  been  deposited  with  the  plaintiffs.  The 
evidence  of  the  clerks  of  the  bank  as  to  the 
numbers  is  not  at  all  reliable.  The  defendant 
has,  however,  clearly  proved  that  the  certificates 
which  were  retnrnea  to  the  railroad  company, 
when  the  new  certificates  were  obtained,  were 
those  representing  the  shares  purchased  by  the 
brokers  for  the  defendant,  and  paid  for  by  him. 
Even  according  to  the  American  law  the  legal 
title  to  the  shares  does  not  pass  by  mere  delivery 
of  the  certificates,  although  in  certain  cases, 
nnder  the  doctrine  of  estoppel,  the  person  who 
has  enabled  the  certificates  to  be  dealt  with  for 
value  is  not  allowed  to  deny  the  title  of  an 
assignee  for    value   without    notice.    There   is, 


however,  no  case  in  the  American  law  reports 
where  a  person,  who,  like  the  defendant,  has  been 
registered  in  the  books  of  the  company  as  owner 
of  the  shares  for  which  he  has  paid,  has  been  held 
to  be  deprived  of  his  title  by  reason  of  some 
intermediate  dealing  with  the  certificates. 
Allowing  that  the  case  was  governed  by  the  law 
of  the  State  of  New  York,  the  defendant,  as 
registered  holder  of  the  shares,  would  still  have 
the  legal  title  to  them.  The  rights  of  the  parties 
must,  however,  be  determined  by  Englisa  law, 
as  they  depend  on  a  transfer  made  in  this 
conntiy : 

Be  MarteilUs  Extension  Batluay  and  Land  Com- 
panv  ;  Smallpage's  and  Brandon's  eases,  30 
Ch.  Div.  598  ; 

Lee  y.  Ahdy,  55  L.  T.  Bep.  N.  S.  297 ;  17  Q.  B.  Div. 
309. 
The  evidence  showed  that  the  certificates  were 
not  negotiable  in  New  York.  But,  even  if  they 
were  so,  thev  would  not  thereby  be  made  negoti- 
able in  England : 

Picker  V.  London  and  County  Bant,  18  Q.  B.  Div. 
515. 

By  the  law  of  this  country  share  certificates  like 
these  would  not  have  the  character  of  negotiable 
instruments : 

Crouch  V.  Credit  Fonder  of  England,  29  L.  T.  Bep. 
N.  S.  259 ;  L.  Bep.  8  q.  B.  374,  387. 

The  evidence  failed  altogether  to  establish  a  usage 
which  could  bind  a  person  in  the  position  of  the 
defendant.  It  did  not  go  beyond  tnat  of  dealings 
on  the  Stock  Exchange  or  between  bankers  and 
customers  in  whom  the  banks  had  confidence. 
Nor  was  it  shown  that  any  case  had  ever  occurred 
in  which  the  custom  had  been  relied  on  and  sub- 
mitted to.  This  case  is  quite  different  from  that 
of  Boston  V.  London  Joiid  Stock  Bank  (ubi  sup.), 
because  the  defendant  here  knew  nothing  of  any 
alleged  or  apparent  negotiability  of  the  shares  or  of 
the  character  of  the  certificates.  At  the  same  time, 
whatever  view  the  court  may  take  of  the  negotia- 
bility of  the  share  certificates,  or  the  effect  of  the 
deposit  by  Thomas  and  Co.  at  the  bank,  the  defen- 
dant had  a  legal  title  to  the  shares,  and  an  equity 
better  than,  or  at  least  as  good  as,  that  of  the  bank. 
If  the  defendant's  title  to  the  shares  bought 
for  him,  and  for  which  he  had  paid,  could  be 
taken  away  and  given  to  the  bank  by  the  fraud 
of  his  brokers,  the  title  he  acquired  by  the 
bank  could  be  taken  away  from  them  and  restored 
to  him  by  acts  which  might  be  a  fraud  on  them, 
but  were  mere  restitution  to  the  defendant  of 
what  was  his  property.  Even  if  there  was  no 
appropriation  of  the  shares  to  him  before  the 
deposit  at  the  bank,  the  subsequent  appropriation 
in  satisfaction  of  the  obligation  of  the  brokers  to 
the  defendant  to  carry  out  their  contract  with  him 
was  a  transaction  for  valuable  consideration  on 
which  he,  being  himself  innocent  of  any  fraud, 
has  a  right  to  rely.    They  referred  also  to 

FilcKeT  V.  Bawlings,  25  L.  T.  Bep.  N.  S.  921 ;  L. 
Bep.  7  Ch.  App.  258 ; 

Pearson  v.  Beott,  38  L.  T.  Bep.  N.  S.  747 ;  9  Ch.  Div. 
198; 

Northern  Counties  of  England  Pire  Instirance  Com- 
pany T.  Wkipp,  51  L.  T.  Bep.  N.  S.  806 ;  26  Ch. 
Div.  482; 

Taytor  v.  BlalOoek,  55  L.  T.  Bep.  N.  S.  8 ;  32  Ch. 
Div.  560 : 

Be  Richardson  ;  ShiUito  v.  Hohson,  58  L.  T.  Bep. 
N.  8.746;  30Ch.  Div.  396; 

Ifannere  t.  Mew,  53  L.  T.  Bep.  N.  S.  84 ;  29  Ch. 
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B*  Cooper ;  Cooper  t.  Vetey,  47  L.  T.  Bep.  N.  8. 89 ; 

ao  Ch.  DiT.  611 ; 
Shropiktr*  Onion  Satlwaift  and  Oonot  Company  r. 

I%«  QtMon  (ttii  dtp.). 

lUghy  in  reply.-~The  evidence  does  not  show 
that  the  pnrcoases  ot  the  shares,  the  certificates 
of  which  had  been  deposited  with  the  bank,  had 
been  made  on  behalf  of  the  defendant.  There  is 
nothing  in  the  bought  note  which  was  sent  to  the 
defendant  to  identify  the  numbers.  Moreoverthe 
day  for  completion  of  the  purchase  of  the  shares 
mentioned  in  the  bought  note  does  not  agree  with 
that  deposed  to  by  the  member  of  the  jobbers' 
firm. 

The  following  American  cases  were  also  cited, 
or  referred  to  in  the  course  of  the  arguments : 
McNeil  T.  The  South  National  Bank,  46  N.  T.  Bep. 

325; 
Behugler  T.  The  Nev  Torh  and  New  Haven  Railroad 

Company,  34  N.  Y.  Eep.  41 ; 
Korknght  v.  Commercial  Bank  of  Buffalo,  20  Wem. 

91 J 
Botnneon  t.  The  National  Bank  o/  New  Berne,  22 

Wem.  348 ; 
Moore  t.  The  Metropolitan  National  Bank,  95  N.  T. 

Bep.  637 ; 
CiiBhman  t.  Thayer  Manvfacturing  Company,  76 

N.  Y.  Bep.  365 ; 
Weaver  t.  Burden,  49  N.  Y.  Bep.  286 ; 
Merchants'  Bank  of  Canada  r.  Livingtton,  74  N.  Y. 

Bep.  223; 
Ballard  t.  Burgett,  40  N.  Y.  Bep.  314; 
Covell  T.  Bill,  4  Denis.  323 ; 
Anderson  t.  Nidtolae,  28  K.  Y.  Bep.  600; 
Feitch  V.  WelU,  48  N.  Y.  Bep.  613. 

Cvr.  adv.  vult. 

May  25. — The  following  written  judgment  was 
delivered  by 

Chittt,  J. — This  action  relates  to  240  shares  in 
the  New  York  Central  fiailroad  Company.  The 
company  is  an  American  corporation,  constituted 
according  to  the  law  of  the  State  of  New  York, 
and  having  its  principal  seat  at  New  York.  It 
has  a  regioter  ot  shareholders  at  New  York,  and 
also,  for  the  convenience  of  European  trans- 
actions, a  register  in  London,  The  only  persons 
entitled  to  receive  dividends  and  to  vote  are  the 
shareholders  whose  names  appear  on  the  register. 
It  is  clear,  then,  that  in  order  to  assert  a  title  as 
against  all  the  world,  or,  in  other  words,  to 
acquire  a  complete  and  perfect  title  to  the  shares, 
the  name  of  the  shareholder  must  be  inscribed  on 
the  register.  The  company  issue  to  the  rois- 
tered shareholders,  and  to  them  alone,  certificates 
duly  authenticated  by  the  signatures  of  the  presi- 
dent and  treasurer.  The  name  of  the  r^stered 
shareholder  is  written  in  before  the  certificate  is 
issued  by  the  company.  The  shares  are  not  speci- 
fically numbered,  out  the  certificates  bear  on  the 
face  of  them  definitive  numbers.  Each  certificate 
is  for  ten  shares.  The  certificate  states  that  the 
person  named  is  entitled  to  ten  shares  of  the 
company's  capital  stock.  It  states  also  that  the 
shares  are  "  transferable  in  person  or  by  attorney 
on  the  books  of  the  company  only  on  the  sur- 
render and  cancellation  of  the  certificate  in  the 
form  and  manner  which  may  at  the  time  be  re- 
quired by  the  transfer  regulations  of  the  com- 
pany." For  the  transfer  of  shares  a  deed  is  not 
required ;  an  instrument  in  writing  is  sufficient. 
Hub  must  be  signed  by  the  registered  holder. 
On  the  back  of  the  certificate  there  is  a  blank 
form  of  transfer  of  the  stock  or  shares  mentioned 
on  the  face  of  the  certificate,  and  a  blank  form  of 


power  of  attorney  to  execute  a  surrender  and 
cancellation  of  the  certificate,  and  to  do  all  things 
requisite  to  transfer  the  stock  on  the  hooka  of 
the  company.  The  transfer  and  power  of  attorney 
do  not  require  a  stamp.  The  normal  mode  of 
transfer,  as  appears  from  the  documents  them- 
selves and  the  evidence,  is  as  follows :  The  transfer 
and  power  of  attorney  are  signed  by  the  regis- 
tered shareholder  whose  name  appears  on  the  uce 
of  the  certificate,  and  his  signature  is  attested  by 
a  witness.  The  name  of  the  transferee  is  filled  in, 
and  the  documents  are  taken  to  the  office  of  the 
company;  the  certificates  are  surrendered  and 
cancelled,  and  a  new  certificate  is  issued  to  the 
transferee,  whose  name  has  been  entered  nn  the 
register.  According  to  a  practice  which  has 
extensively  prevailed,  and  has  been  recognised 
and  acted  upon  Ijy  the  company,  the  transferor 
signs  the  transfer  and  power  of  attorney  without 
filling  in  the  names  of  the  transferee  and  attorney; 
and  these  blank  transfers  readily  pass  on  the 
market  from  hand  to  hand  by  delivery  only  until 
the  documents  reach  the  hands  of  some  holder 
who  desires  to  registered.  His  name  is  then 
filled  in  by  himself  or  on  his  behalf.  The  docu- 
ments are  then  left  with  the  company,  the  certifi- 
cates  are  cancelled,  the  transferee  is  registered, 
and  new  certificates  in  his  name  are  issued  in  the 
manner  already  described.  The  plain  legal  effect 
of  this  recognised  practice  is  that  the  transferor 
who  executes  the  transfer  in  blank  confers  on  the 
holder  of  the  documents  for  the  time  being  an 
authority  to  fill  in  the  name  of  the  transferee ; 
and  each  successiye  holder  for  the  time  being, 
when  the  documents  pass  through  several  hands, 
passes  on  this  authority.  The  holders  must  of 
course  be  bond  fide  holders  for  yaloe  without 
notice.  At  the  commencement  of  this  action,  the 
defendant  was  the  registered  holder  of  the  shares 
in  question,  and  certificates  had  beea  issued  by 
the  company  certifying  that  be  was  entitled  to 
the  shares.  Notwithstanding  these  facts  the 
plaintiffs  contend  that  they  have  a  legal  title  to 
the  shares.  For  the  defendant  it  is  contended 
that  the  plaintifEs  haye  no  title  to  the  shares,  or 
if  the  plaintiffs  have  any  right  to  them  it  is  only 
an  equitable  right,  and  that  this  equitable  right 
cannot  prevail  against  the  defendant  who  had 
the  truer  equitable  right,  and  has  acquired  the 
legal  right  for  value  in  good  faith,  and  without 
notice  of  the  plaintiffs'  claim.  The  case  arises  out 
of  the  fraud  committed  by  some  member  of  the 
late  firm  of  Thomas,  Son,  and  Co.,  brokers,  of 
the  city  of  London.  Mr.  Blakeway,  a  member  of 
that  firm,  absconded  about  the  30th  Jan.  1884^ 
and  presumably  the  frauds  were  committed  by 
him.  Mr.  Thomas,  another  member  of  the 
firm,  is  still  in  England,  and  might  haye 
been  called  as  a  witness;  but  while  neither 
side  have  imputed  fraud  to  him,  neither  side 
has  thought  fit  to  run  the  risk  of  calling  him 
or  any  person  in  the  employ  of  the  firm  as  a 
witness.  On  the  facts,  so  far  as  they  are  in 
dispute,  each  side  has  endeavoured  to  gain  some 
advantage  in  the  argument  by  reason  of  the 
omission  of  the  other  side  to  call  Mr.  Thomas  or 
anyone  in  the  employment  of  the  firm  as  a 
witness.  Having  regard  to  the  disputes  as  to 
some  of  the  facts,  it  is  necessary  to  state  the 
facts  as  I  find  them.  The  defendant  is  a  country 
clergyman,  vicar  of  Shepsted,  in  Leicestershire. 
In  Aug.  1883  he  was  desirous  of  investing  a  erom 
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of  between  50002.  and  60001.,  and  he  applied  to 
MeBBTs.  Thomaa,  Son,  and  Co.  for  advice  on  the 
subject.  They  had  for  some  years  previously 
acted  occasionally  for  him  as  brokers  in  similar 
natters.  He  had  no  reason  to  doabt  their 
integrity.  All  the  commnnications  between  him 
and  them  during  the  transactions  in  question 
■were  by  letter  or  postcard  only.  On  the  27th 
Aug.  they  informed  him  that,  pursuant  to  his 
instructions,  they  had  bought  for  him  230  shares 
in  the  New  York  Central  Railroad,  and  asked 
him  for  his  full  name  and  address  in  order  that 
they  might  register  his  name  in  the  company's 
books.  They  inclosed  the  nsual  bought  note, 
showing  that  they  had  bought  for  him  on  the 
Stock  Exchange,  on  the  27th  Aug.,  230  New 
York  Central  fiailroad  shares  at  1191.  per  share, 
and  that  the  purchase  money  and  commission 
amounted  to  55022.  15s.  Theoought  note  stated 
that  the  30th  Ans;.  was  the  settlement  day.  He 
dniy  forwarded  to  them  the  amount  by  cheque, 
which  was  cashed.  They  acknowledged  the 
receipt  by  letter  of  the  29th  Aug.,  in  which 
ti^y  stated  that  they  wonld  forward  the  share 
certificates,  when  delivered  to  them,  to  New  York 
for  registration  in  his  name.  On  the  27th  Aug. 
Messrs.  Thomas  bought  230  New  York  Central 
shares  on  the  Stock  Exchange  at  1192.  per  share 
of  Messrs.  Medley  and  Co.,  jobbers,  for  delivery 
on  the  13th  Sept.  As  is  usual  in  such  cases,  the 
contract  was  by  word  of  mouth,  and  the  defen- 
dant's name  was  not  passed.  'The  contract  was 
checked  or  verified  on  the  Stock  Exchange  on  the 
following  day  in  the  nsual  manner.  The  trans- 
action was  completed  between  the  jobbers  and  the 
brokers  on  the  13th  Sept.  The  purchase  money 
was  paid  or  settled  in  account,  and  the  jobbers 
delivered  to  the  brokers  certificates  for  230  shares 
in  the  New  York  Central  Bailroad.  The  transfers 
and  powers  of  attorney  on  the  back  of  the  certi- 
ficates had  been  duly  signed  by  the  persons  whose 
names  appeared  on  the  face  of  the  certificates  as 
entitled  to  the  shares,  and  who  were,  in  fact,  the 
Twistered  holders  of  the  shares,  but  the  blanks 
left  for  the  names  of  the  transferees  and  the 
attorneys  were  not  filled  in.  For  brevity,  I  will 
call  these  documents  certificates  with  blank 
transfers.  The  documents  were  produced  in 
court,  and  were  identified  by  the  jobbers'  clerk 
as  those  which  were  delivered  on  the  18th  Sept. ; 
the  identity  was  clearly  made  out  by  the  definitive 
nmnbers  on  the  face  of  the  certificat«s.  At  the 
time  of  the  completion  a  dividend  amounting  to 
921. 18«.  had  accrued  on  the  shares,  and  the  buyer 
was  entitled  to  this  dividend.  On  the  settlement 
the  jobbers  paid  or  allowed  in  account  to  Messrs. 
Thomas  the  amount  of  this  dividend.  On  the 
2Bth  Sept.  the  defendant  asked  Messrs.  Thomas 
when  the  dividends  were  due,  and  how  he  was  to 
obtain  them ;  and  on  the  1st  Oct.  they  stated 
they  had  been  unable  to  register  his  New  York 
Central  shares  in  time  for  this  dividend,  but  had 
collected  it  of  the  sellers,  and  they  inciosed  a 
cheque  for  the  amount,  viz.,  921.  18s.  In  the 
same  letter  they  stated  that  the  books  of  the 
company  would  i-eopen  on  the  18th  of  that  month, 
when  they  would  at  once  proceed  with  registra- 
tkm  of  his  shares,  and  that  from  thenceforward 
the  dividends  wonld  be  sent  to  him  direct  from 
the  office  of  the  company  as  thev  fell  due.  In 
these  circumstances  it  is  contended  for  the  plain- 
tiffs that  the  oontract  entered  into  on  the  27th 


Aug.  by  the  brokers,  Messrs.  Thomas,  with  th» 
jobbers  was  not  a  contract  entered  into  by  the 
Drokers  as  Events  for  the  defendant,  but  was  SB 
independent  contract  entered  into  by  Messrs. 
Thomas  to  enable  them  to  deliver 'the  shares  to 
the  defendant,  and  the  argument  was  pushed  so 
far  as  to  contend  that  Messrs.  Thomas  were  sellers 
of  230  shares  to  the  defendant.  This  contention 
is  founded  solely  on  the  slight  discrepancy  as  to 
the  date  of  completion.  Having  regard  to  the  other 
facts  proved,  I  hold  this  discrepancy  to  be  imma- 
terial. The  only  contract  shown  by  the  evidence  to 
have  been  entered  into  by  Messrs.  Thomas  on  the 
27th  Aug.  for  New  York  Central  Railroad  shares 
was  the  contract  with  Medley  and  Co.  It  was  said 
for  the  plaintiffs  that  some  other  contract  may 
have  been  entered  into ;  but  no  one  was  called  to 
prove  that  there  was  any  other  contract,  and 
there  is  no  ground  for  drawing  any  inference  that 
there  was.  The  contract  with  Medley  and  Oo. 
tallies  as  to  price  and  the  number  of  shares  and 
in  all  other  respects  save  the  date  of  completion 
with  the  bought  note  sent  to  the  defendant.  The 
discrepancy  is  fairly  attributable  to  some  error ; 
at  all  events  it  is  but  a  slight  discrepancy,  and  it 
is  a  circumstance  of  no  weight  as  against  the 
other  facts,  including  the  correspondence  down 
to  the  Ist  Oct.  and  the  payment  oi  the  922. 18s.  in 
respect  of  the  dividend.  The  result,  therefore,  is 
this,  that  on  the  delivery  to  Messrs.  Thomas  of 
the  certificates  with  bWk  transfers  for  230 
shares,  the  property  in  those  documents  and  all 
the  rights  which  attached  to  them  or  passed 
under  them  vested  in  the  defendant,  and  that  th& 
documents  were  left,  or  permitted  by  him  to 
remain,  in  the  hands  of  Messrs.  Thomas  as  his 
brokers  and  solely  for  the  purpose  of  their  procur- 
ing the  shares  to  be  registered  in  his  name.  It 
was  proved  by  one  of  the  plaintiffs'  witnesses  that 
it  was  the  duty  of  the  broker  where  such  shares 
were  bought  for  investment  to  see  to  the  transfer, 
and  that  the  broker's  commission  covered  the 
registration  of  the  shares  and  the  obtaining  of 
new  certificates.  Subsequently,  on  the  4th  Oct. 
1883,  Messrs.  Thomas  bought  ten  more  shares 
for  the  defendant.  This  transaction  was  duly 
completed  on  the  12th  Oct.  It  was  similar  in  all 
respects  to  the  transaction  as  to  the  230  shares, 
except  that  it  is  free  from  the  question  as  to  the 
discrepancy  of  date.  The  certificate  with  a  blank 
transfer  for  the  ten  shares  was  delivered  to- 
Messrs.  Thomas  on  the  12th  Oct.,  who  had  pre> 
viously  received  the  purchase  money  and  commis- 
sion for  the  defendfuit.  The  document  remained 
in  Messrs.  Thomas'  hands  solely  for  the  purpose 
of  their  procuring  the  shares  to  be  registered  in 
the  defendant's  name.  In  Jan.  1884  the  defen- 
dant applied  to  Messrs.  Thomas  for  information 
in  regard  to  his  shares,  and  was  informed  by  them 
in  reply  that  his  shares  were  still  in  course  of 
registration,  but  that  the  books  of  the  company 
being  closed  for  dividends  the  certificates  had  not 
yet  been  issued.  Messrs.  Thomas,  in  the  same 
letter,  told  him  that  the  dividend  would  be  sent 
to  him  direct  by  the  company  when  it  fell  due, 
which  would  not  be  till  the  15th  Jan.  On_  that 
day  the  defendant  received  the  January  dividend 
on  the  240  shares  from  Messrs.  J.  S.  Morgan  and 
Co.,  the  agents  of  the  company  in  England.  The 
cheque  was  accompanied  by  a  letter  stating  that 
it  was  for  the  dividend  on  240  shares,  standing  ia 
his  name  in  the  books  of  the  company.    It  was 
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not  contended  for  the  plaintiffs,  and  it  could  not 
have  been  snccessfully  contended,  that  the  defen- 
dant was  guilty  of  any  negligence  in  leaving  the 
documents  in  the  hands  of  Messrs.  Thomas  for 
reg^tration  of  the  shares.  I  now  proceed  to  state 
the  facts  on  which  the  plaintiffs  found  their  claim 
to  the  shares.  On  the  29th  Nov.  1883  Messrs. 
Thomas  borrowed  from  the  plaintiffs,  the  Colonial 
Bank,  50,0001.,  and  pursuant  to  the  contract  for 
the  loan  they  deposited  later  on  the  same  daycer- 
tificates  with  blank  transfers  of  230  New  York 
Central  Bailroad  shares  and  other  securities.  It  is 
immaterial,  in  the  conclusion  I  have  arrived  at,  to 
consider  whether  the  securities  were  deposited 
as. security  merely  for  the  50,000Z.  loan  or  for 
the  floating  balance  of  Messrs.  Thomas'  loan  from 
the  bank,  which  amounted  with  the  50,0002. 
to  220,0002.  The  plaintiffs'  securities  clerks,  Mr. 
White  and  Mr.  Proctor,  who  were  called  as  wit- 
nesses, were  unable  to  identify  the  particular 
certificates  deposited.  The  bank  books  contain 
no  entries  identifying  the  certificates  by  the 
definitive  numbers  or  other  description,  and  there 
was  no  direct  evidence  that  the  certificates 
deposited  were  the  certificates  of  the  defendant's 
shares.  But  I  think  that  the  reasonable  and 
proper  inference  to  be  drawn  from  the  facts 
proved  is,  tlmt  the  batch  of  certificates  deposited 
with  the  plaintiffs  was  the  batch  of  certificates  for 
230  shares  delivered  to  Messrs.  Thomas  on  the 
13th  Sept.  On  the  11th  Dec.  following,  the  bank 
redelivered  to  Messrs.  Thomas  the  certificates  of 
the  230  shares.  This  was  done  pursuant  to  a 
request  in  writing  made  to  the  bank  by  Messrs. 
Thomas,  in  which  they  stated  that  they  were 
desirous  of  sendii^g  "them  in  for  registration 
before  the  books  closed"  on  the  next  day,  and 
that  they  would  hand  to  the  bank  the  receipt  that 
afternoon.  In  their  statement  of  claim  the  plaia- 
tiffs  alleged  that'  this  delivery  was  made  for  the 
purpose  of  having  the  shares  registered  in  their 
own  names.  But  the  evidence  adduced  on  the 
part  of  the  plaintiffs  did  not  prove  this  allegation. 
The  evidence  of  their  securities  clerks,  who  were 
the  only  witnesses  on  the  subject,  went  to  prove 
that  they  understood  that  the  shares  were  to  be 
registered  in  the  names  of  Messrs.  Thomas.  I 
hold  as  a  fact  that  the  clerks  had  no  clear  view  on 
the  subject,  but  that  the  plaintiffs,  when  they 
thus  parted  with  the  certificates,  did  not  intend 
that  the  registration  should  be  otherwise  than  for 
their  benefit.  This  I  think  was  the  meaning  con- 
veyed, and  intended  by  Messrs.  Thomas  to  be 
conv^ed,  by  their  written  request.  On  the  same 
Ilth  Dec,  Messrs.  Thomas  filled  in  the  name  and 
address  of  the  defendant  in  the  blank  transfers 
for  240  shares.  The  certificates  with  blank  trans- 
fers of  these  shares  are  clearly  identified  by  the 
evidence  as  being  the  certificates  with  blank 
transfers  of  the  240  shares  bought  by  them  for 
the  defendant.  On  the  same  day  Messrs. 
Thomas  also  filled  in  a  form  of  surrender  of  the 
same  certificates,  giving  the  name  and  address  of 
the  defendant  as  the  name  and  address  of 
the  person  in  whose  name  the  shares  were  to  be 
registered.  They  handed  in  these  certificates, 
and  the  transfers  and  surrenders  thus  filled  in,  to 
Messrs.  J.  S.  Morgan  and  Co.,  the  fiscal  agents  of 
the  railroad  company  in  England,  for  registration 
in  the  defendant  s  name.  The  fiscal  agents  in  the 
usual  course  of  business  passed  these  documents 
to  the  London  registrars  of  the  railroad  company. 


by  whom  the  certificates  were  cancelled.  The 
cancelled  certificates  were  transmitted  by  the 
London  registrars  to  New  York.  The  240  shares 
were  duly  registered  in  the  defendant's  name  on 
or  as  on  the  11th  Dec.  in  the  register  in  London, 
and  subsequently  in  the  New  York  register.  The 
new  certificates  for  the  same  shares  were  made  out 
in  the  defendant's  name,  and  were  ready  for  issue 
on  the  20th  Dec.  The  blank  transfers  on  the  back 
of  these  new  certificates  were  never  signed  by 
the  defendant.  On  the  11th  Dec.  Messrs.  Thomas, 
when  they  handed  in  the  certificates  and  sur- 
render to  Messrs.  J.  S.  Morgan  and  Co.,  received 
from  them  a  ticket  or  receipt  for  the  surrender,  on 
which  receipt  there  was  a  number  referring  to  the 
surrender,  and  a  statement  to  the  effect  that  the 
new  certificates  would  be  ready  on  the  20th 
Dec.  This  ticket  or  receipt  Messrs.  Thomas 
delivered  on  the  11th  Dec.  to  the  plaintiffs  with  a 
memorandum  stating,  that  they  begged  to  hand 
a  receipt  for  240  NewYork  Central  Bailroad  shares 
sent  in  for  registration.  The  plaintiffs  kept  this 
ticket  until  the  beguming  of  Feb.  1884.  At  the 
end  of  January  or  be^nning  of  Feb.  1884  they 
learnt  that  Blakeway  hiwL  absconded,  and  they  sent 
a  clerk  (who  has  since  died)  to  the  office  of  Messrs. 
J.  S.  Morgan  and  Co.  with  the  ticket  to  obtain 
the  new  certificates.  As  the  clerk  was  apparently 
a  respectable  person  coming  from  a  well-known 
bank,  and  produced  the  ticket,  Messrs.  J.  S. 
Morgan  and  Co.  delivered  the  new  certificates  to 
him  without  inquiring  whether  he  came  for  them 
on  behalf  of  the  defendant,  whose  name  as  already 
stated  appeared  on  the  certificates.  These  new 
certificates  have  ever  sinceremained  in  the  posses- 
sion of  the  plaintiffs.  As  a  matter  of  fact,  I  hold, 
on  the  evidence,  that  Messrs.  Morgan  handed  the 
certificates  to  the  plaintiffs'  clerk  in  the  erroneous 
belief  that  he  was  authorised  to  obtain  delivery  of 
them  on  behalf  of  the  defendant.  On  these  facts 
the  claim  of  the  plaintiffs  to  ten  of  the  shares  in 
question  clearly  fails.  They  never  had  in  their 
possession  certificates  for  ten  of  the  240  shares. 
For  the  defendant  it   was  contended  that   the 

Elaintiffs'  claim  must  entirely  fail,  because  they 
ad  not  proved  what  particular  certificates  came 
into  their  possession.  But,  as  alreudy  stated,  I 
think  the  right  conclusion  of  fact  is,  that  the 
defendant  had  possession,  from  the  29th  Nov. 
to  the  11th  Dec.,  of  the  twenty-three  certificates 
delivered  to  Messrs.  Thomas  on  the  13th  Sept. 
The  result  then  thus  far  is,  that  the  plaintiffs' 
claim  fails  as  to  the  ten  shares  bought  for  the  defen- 
dant in  October.  The  question  of  the  plaintiffs' 
claim  to  the  230  shares  remains  for  consideration. 
The  plaintiffs  adduced  evidence  for  the  purpose 
of  showing  a  general  mercantile  custom,  first,  in 
the  State  of  New  York  (the  domicile  of  the  rail- 
road company),  that  the  shares  passed  by  delivery 
of  the  certificates  with  blank  transfers  from  hand 
to  hand  as  negotiable  instruments ;  and  secondly, 
a  similar  custom  in  the  city  of  London,  where 
the  transactions  in  question  took  place.  Having 
regard  to  the  mode  in  which  the  plaintiffs'  counsel 
ultimately  shaped  their  argument,  it  is  unnecessary 
to  say  more  on  this  evidence  than  that  it  did  not 
prove  any  such  general  customs,  and  for  a  similar 
reason  it  is  unnecessary  to  consider  whether  any 
legal  effect  could  have  been  g^ven  to  any  sucn 
customs  if  proved.  The  plaintiffs  also  adduced 
evidence  to  show  what  legal  effect  was  attributed 
by  the  law  of  the  State  of  New  York  .to  the 
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deliveTT  trom  band  to  hand  of  the  certificates 
with  blank  transfers.  The  ultimate  shape  in 
which  the  plaintifFs'  connsel  put  their  argument 
was  this :  They  did  not  contend,  and  indeed  they 
coald  not  have  snccessfuUy  contended,  that  the 
certificates  with  blank  transfers  were  negotiable 
instruments  in  the  strict  sense  of  the  term ;  bnt 
they  nrged  that  these  documents  were  what  they 
termed  negotiable  by  estoppel.  They  contended 
that  the  effect  of  the  mere  delivery  of  the  docu- 
ment to  a  hond  fide  purchaser  operated  as  a  legal 
as  well  as  an  eauitable  transfer  of  the  shares, 
whatever  might  ne  the  defect  in  the  title  of  the 
vendor,  and  that  every  prior  holder  was  estopped 
from  denying  the  title  of  such  bond  fide  pur- 
(4iaHer.  They  founded  this  argument  on  the  first 
proposition  relied  on  by  Lord  Cairns  in  Ooodivin 
V.  RobarU  (35  L.  T.  Sep.  N.  S.  179  ;  1  App.  Cas. 
476).  Now,  assuming  this  argument  to  be  correct, 
and  assuming  as  a  matter  of  fact  that  the  plaintifFs 
were  purchaiiers  for  value  without  notice,  the 
plaintiffs  acquired  a  legal  and  equitable  title  to 
230  shares  on  the  deposit  of  the  certificates  with 
them  in  November,  notwithstanding  the  fraud 
committed  by  Messrs.  Thomas  on  the  defendant. 
The  defendant  thus  loses  his  title  to  the  shares 
simply  by  reasoq  of  his  having  left  the  certificates 
in  ids  brokers'  custody,  having  in  this  manner, 
and  in  this  manner  alone,  put  it  in  the  power  of 
Messrs.  Thomas  to  dispose  of  his  shares.  But 
when  the  plaintiffs  redelivered  the  certificates  to 
Messrs.  Thomas  they  equally  put  it  into  their 
power  to  make  a  fraudulent  disposition  of  the 
shares  which  are  assumed  to  have  been  theirs  at 
the  time  of  such  redelivery ;  and  Messrs.  Thomas 
in  turn  made  a  fraudulent  disposition  of  the 
shares  as  against  the  plaintiffs,  by  dealing  with 
the  documents,  in  the  manner  already  described, 
for  the  benefit  of  the  defendant.  Why  is  not  the 
defendant  in  turn  a  purchaser  for  value  of  the 
shares  without  notice  ?  It  is  said  that  he  is  not 
because  he  was  thns  taking  through  the  fraud  of 
bis  own  agents,  Messrs.  Thomas.  But  when  they 
obtained  delivery  of  the  certificates  from  the  bank 
thqr  did  not  purport  to  act,  nor  were  they  in  fact 
acting,  as  agents  for  the  defendant.  According 
to  the  plaintiffs'  witnesses,  Messrs.  Thomas  asked 
for  the  certificates  in  order  to  register  the  shares 
in  their  (Messrs.  Thomas's)  own  names.  The 
defendant  was  wholly  ignorant  of  the  fraud  which 
had  been  committed  on  himself,  and  of  the  fraud 
committed  on  the  plaintiffs.  Messrs.  Thomas 
were  under  an  obligation  to  cause  these  particular 
shares  to  be  registered  in  his  name.  They  filled 
in  his  name  as  transferee,  surrendered  the  cer- 
tificates, and  caused  his  name  to  be  registered. 
If  they  had  sold  the  shares  to  him,  or  deposited 
them  with  him,  for  an  advance,  or  as  security  for 
an  existing  debt,  it  is  admitted  that  he  would 
have  acquired  a  complete  title.  It  was  not 
necessary  that  he  should  go  to  Messrs.  Thomas's 
office  and  demand  performance  of  their  obliga- 
tion to  procure  the  shares  to  be  registered  in  his 
name.  On  the  correspondence  ho  was  pressing 
them  to  register  the  shares  in  his  name.  It  was 
this  pressure,  and  the  fear  of  their  fraud  being 
discovered,  which  induced  Messrs.  Thomas  to 
obtain  the  redelivery  of  the  certificates.  The 
performance  of  the  obligation  which  Messrs. 
Thomas  were  under  towards  him  was  a  valuable 
consideration  for  the  transfer  and  registration 
which  they  in  fact  made,  and  he   has  in  fact 


accepted.  It  appears  to  me  that  he  stands 
in  reference  to  the  plaintiffs  in  as  good  a  position 
as  he  would  have  been  if  he  had  bought  the 
shares  of  them  and  paid  for  them,  and  the  certifi- 
cates had  been  handed  to  him  on  the  11th  Dec. 
But  I  think  that  this  case  does  not  fall  within  the 
principle  of  estoppel  on  which  Lord  Cairns  acted 
m  Ooodwin  v.  Bobaris  (ubi  »up.).  In  that  case 
the  instrument  in  question  was  simply  scrip  pur- 
porting ou  the  face  of  it  that  the  bearer  would  be 
entitled  to  receive  the  definitive  bond  from  the 
foreign  Government  in  exchange  for  the  scrip. 
The  scrip,  as  Lord  Cairns  stated  (p.  489),  virtually 
represented  that  the  paper  would  pass  from  hand 
to  hand  by  delivery  only,  and  that  anyone  who 
became  bond  fide  the  holder  might  claim  for  his 
own  benefit  the  fulfilment  of  its  terms  by  the 
foreign  Government.  Each  prior  holder  was 
deemed  to  have  concurred  in  that  representation 
in  favour  of  the  ultimate  holder  in  good  faith 
and  for  value.  The  certificates  with  blank  trans- 
fers do  not  contain  any  such  representation.  On 
the  contrary,  they  contemplate  transfer  by  filling 
in  the  name  of  the  transferee  and  byregistration 
in  the  books  of  the  company.  Adapting  the 
language  of  Lord  Selbome  m  The  Soeiete  GenertUe 
de  Pans  v.  Walker  (54  L.  T.  Rep.  N.  S.  389;  11 
App,  Cas.  20,  29)  to  these  certificates,  there  is  on 
the  face  of  them  an  engagement  that  the  shares 
thereby  represented  are  transferable  only  on  the 
surrender  and  cancellation  of  the  certificate ;  and 
the  printed  form  on  the  back  (which  is  issued  by 
the  company)  shows  that  a  complete  transfer  is  a 
transfer  on  the  books  of  the  company,  that  is,  by 
registration.  Estoppels  cannot  be  manufactured 
arbitrarily ;  no  estoppel  can  be  raised  on  a  docu- 
ment inconsistent  with  the  terms  of  the  docu- 
ment itself.  What  then  is  the  estoppel  hero? 
Having  regard  to  the  practice  proved,  and  the 
condition  in  which  these  documents  are  when 
they  pass  from  hand  to  hand,  the  right  principle 
to  adopt  with  reference  to  them  is  to  hold  that 
where  (as  is  the  case  before  me)  the  transfers  are 
duly  signed  by  the  registered  holders  of  the 
shares,  each  prior  holder  confers  upon  the  bond 
fide  holder  for  value  of  the  certificates  for  the 
time  being  an  authority  to  fill  in  the  name  of  tbo 
transferee,  and  is  estopped  from  denying  such 
authority ;  and  to  this  extent  and  in  this  manner, 
but  not  further,  is  estopp>ed  from  denying  the 
title  of  such  holder  for  the  time  being.  By  the 
delivery  an  inchoate  legal  title  passes,  l)ut  a  title 
by  unregistered  transfer  is  not  equivalent  to 
what  has  been  termed  "  the  legal  estate  "  in  the 
shares  or  to  the  complete  dominion  over  them. 
Had  the  plaintiffs  filled  in  their  own  names  or 
the  name  of  some  nominee  of  their  own  in  the 
blank  transfers  while  in  their  possession,  the  case 
would  have  stood  differently ;  the  defendant 
would  not  have  been  registered  as  the  holder  of 
the  shares.  As  it  is,  the  plaintiffs  never  had  a 
present  absolute  unconditional  right  to  registra- 
tion. Their  inchoate  title  was  liable  to  bo  defeated, 
and  has  been  defeated,  by  the  defendant's  acquir- 
ing in  good  faith  for  value  a  complete  legal  title 
by  transfer  filled  in  with  his  name  as  transferee, 
and  by  registration.  On  cross-examination  the 
plaintiffs'  witnesses  gave  evidence  to  the  effect 
that  when  Messrs.  Thomaj  made  the  deposit  with 
the  bank  the  officers  of  the  bank  did  not  suppose 
that  Mossrs.Thomas  were  dealing  only  with  securi- 
ties belonging  to  themselves.  It  i^  unnecessary  to 
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-express  any  opinion  on  the  question,  which  the 
plaintiffs  say  is  covered  by  the  recent  decision  of 
the  Court  of  Appeal  in  jEoitton  v.  London  Joint 
Stock  Ba«k  (55  L.  T.  Eep.  N.  S.  678 ;  34  Ch.  Div. 
■95),  whether,  having  regard  to  this  evidence,  the 
plaintiSs  are  hand  fide  purchasers  withoat  notice. 
Ab  to-  the  counter-claim,  the  defendant  is  entitled 
to  have .  the  new  certificates  delivered  to  him. 
He  is  the_  leg^  owner  of  the  shares,  the  certifi- 
-cates  are  in  his  name,  and  they  were  delivered  to 
the  bank's  clerk  in  error.  I  must  therefore  dis- 
miss the  action  with  costs ;  and  give  judgment 
for  the  defendant  on  the  counter-claim,  with 
costs. 

Solicitors  for  the  plaintiffs,  Drwcet,  Jaekaon, 
and  AiUee. 

Solicitors  for  the  defendant,  Bod,  Longstaffe, 
Son,  and  Fenwiek,  agents  for  F.  and  E.  Griffiths, 
Cheltenham. 


Tuesday,  Jvne  14 
(Before  Chittt,  J.) 
CoKsoir  V.  VoiXTTM.  (a) 
Infant — Custody — Beliaious    edMcation — Paiemal 
authority — Infants'  Custody  Act  1873  (36  Viet, 
c.  12),  s.  2. 
The  words  "  eustody  or  control,"  in  sect.  2  of  the 
Infants'    Custody    Act  1873,   comprise   aU  the 
rights  which   a  father    hcu  over  nis    children, 
including  that  of  directing  their  religious  educa- 
tion. 
A  motion  was  made  by  the  mother  of  a  female 
infant,  eight  years  of  age,  for  the  exclusive  con- 
trol of  the  education  {religious  and  otherunse)  of 
the  infant,  and  that  the  faihe^a  access  might  be 
Kmited  to  thirteen  weeks  of  the  year  during  the 
tiiild's  holidays.    The  father,  wtu)  was  a  Roman 
Catholic,  was  married   to  the  mother,  a   Pro- 
testant,  in  1878.    In  July  1881  a  separation 
deed  was  executed,  containim  a  declaration  that 
the  wife  should  have  the  absolute  custody  and 
eonfrol  of  the  ii^ant  untU  the  deed  should  he 
mutually  put  an  end  to  and  revoked  by  the  parties, 
without  any  interference  of  or  by  the  husband  what- 
soever.   The  father  had  not  seen  the  <Aild  for 
three  years  and  a  half,  and  no  reason  for  his  not 
doing  so  was  alleged. 
An  order  had  been  made  in  an  action  to  administer 
the  trusts  of  the  separaiion  deed,  the  mother 
undertaking  not  to  brittg  up  the  child  in  any 
manner  at  variance  wUh  the  Roman  Catholic 
faith.    The  father  was  without  meatu  to  main- 
tain the  child. 
Seld,  that  it  was  for  tJie  benefit  of  the  infant  to  give 
effect  to  the  agreement  in  the  separation  deed  ;  and 
that  it  should  be  enforced  accordingly. 
This  action  was  brought  by  a  husband  for  the 
execution  of  the  trusts  contained  in  a  separation 
deed. 

The  plaintiff  Thomas  Joseph  Condon,  who  was 
a  Boman  Catholic,  married,  in  1878,  his  present 
wife,  who  was  a  Protestant,  the  sole  issue  of  the 
mairiage  being  a  girl,  born  in  1879. 

Differences  having  arisen  between  Mr.  and  Mrs. 
Condon,  the  separation  deed  in  question,  dated 
the  13th  July  1881,  was  executed.  By  the  terms 
thereof,  during  separation,  Mrs.  Conoon's  father, 
since  deceased,  agreed  to  indemnify  Mr.  Condon 
agaJPst  all  claims  for  the  maintenance  of  Mrs. 
(«)  ItopoHedby  A.  Ootsuaiot  Sm,  Ssq.,  BuiMeMtt-Law. 


Condon,  and  Mr.  Condon  agreed  that  Mrs.  Condon 
should  have  the  absolute  cuntody  and  control  of 
the  infatt  without  any  interference. 

In  Feb.  1884  the  action  came  on  for  trial  before 
North,  J.,  and  an  order  was  made  for  the  enforce- 
ment of  the  separation  deed,  and  also,  upon  Mrs. 
Condon's  undertaking  not  to  bring  up  the  infant 
in  any  manner  at  variance  with  the  principles  of 
the  Koman  Catholic  faith,  that  Mrs.  Candou 
should  have  its  custody  until  further  order ;  and 
that,  on  the  infant  attaining  the  age  of  seven 
years,  the  parties  should  be  at  liberty  to  apply 
to  the  court  as  to  its  education  and  religions 
instruction.  Provision  was  also  made  for  Mr. 
Condon's  access  to  the  infant. 

The  infant  having  attained  seven  years  of  age, 
a  motion  was  now  made  on  behalf  of  Mrs.  Con&i 
asking  for  the  exclusive  control  of  the  education, 
religious  and  otherwise,  of  the  infant,  she  under- 
taking to  maintain  it  and  pay  the  costs  of  its 
edncati<m. 

Mrs.  Condon,  who  was  living  with  her  mother, 
had  been  left  by  her  father  a  sum  of  401.  per 
annum,  and  she  stated  that  she  would  spend  251. 
of  such  sum  on  the  education  of  the  infant,  and 
the  other  152.  on  clothing  it  and  herself,  and  she 
desired  that  the  infant  should  be  educated  in  the 
religion  of  the  Established  Church. 

The  application  was  objected  to  by  Mr.  Condon, 
on  the  ground  that  he,  as  father  of  the  child, 
had  the  legal  right  to  dictate  its  religious  educa- 
tion, and  that  he  desired  it  to  be  brought  up  as  a 
Boman  Catholic;  and,  although  he  maintained 
that,  under  the  separation  deed,  the  estate  of  his 
father-in-law  was  liable  for  the  maintenance  of 
the  infant,  he  offered  to  pay  a  sum  towards  its 
education. 

Mrs.  Condon  supported  her  application  on  the 
ground  that  the  facts  showed  that  there  had  been 
an  ante-nuptial  agreement,  whereby  Mr.  Condon 
had  undertaken  that  female  issue  of  the  marriage 
should  be  brought  up  as  Protestants  ;  that  the 
infant  had  been  a  considerable  time  in  his  custody 
without  having  been  baptized ;  and  that  Mr. 
Condon  was  absolutely  indifferent  to  the  question 
of  religion,  and  only  raised  objections  for  the  sftke 
of  occasioning  annoyance. 

Mrs.  Condon  stated  that  he  was  without  means, 
had  been  of  intemperate  habits,  and  was  living  at 
the  present  time  in  adultery ;  that  for  three  and  a 
half  years  Mr.  Condon  had  not  visited  the  infant; 
that  he  had  recently  visited  the  infant  on  some 
six  occasions,  and  on  others  he  had  failed  to  keep 
his  appointments  to  visit  the  infant;  and  that 
on  the  occasions  when  he  had  visited  the  in&nt 
he  was  Euscompanied  by  a  lawyer's  clerk. 

Mr.  Condon  stated  that  he  was  no  longer 
intemperate,  but  had  reformed ;  that  he  had  beien 
too  ill  to  see,  and  so  destitute  that  he  did  not 
care  to  be  seen  by  his  child  and  those  in  whose 
care  she  had  been  placed ;  and  that  he  had  now 
obtained  respectable  employment.  He  admitted 
that  he  was  living  in  adultery,  but  he  submitted 
that  his  was  not  such  a  case  of  flaunting  immo- 
rality as  would  disentitle  him  to  one  of  the 
ordinary  rights  of  a  father,  including  that  of 
directing  his  child's  religious  education. 

0.  Lyttelton  Chubb,  for  Mrs.  Condon,  in  rapport 
of  the  motion,  referred  to 

Gnardianship  of  Infants  Act  1886  (40  Jb  SO  Viet 
0.27),  8.  5;  f  ^  \ 
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Bawson,  for  Mr.  Condon,  eontra,  relied  upon 
£e  Gold»worthy  (2  Q.  B.  Dir.  75).  He  alao 
referred  to 

£•  Clarke  (<m  /n^uU),  47 1^  T.  Bep.  N.  8.  84 ;  21  Ch. 

Dir.  817 ; 
HiU  T.  jHtU,  6  L.  T.  Bep.  N.  8.  99 ;  10  W.  B.  400. 

Chrnhb  replied. 

Chitit,  J.  stated  the  facts  of  the  case  and  con- 
tinned  as  follows: — In  my  opinion  it  vonld  be 
for  the  benefit  of  the  infimt  to  give  effect  to  the 
agreement  in  the  deed.  There  is  no  question  here 
•s  to  the  custody  of  the  infant,  who,  it  is  admitted, 
ahonld  remain  m  the  custody  fof  If  rs.  Condon. 
The  only  question  is  as  to  its  relirioos  education. 
By  the  Infants'  Custody  Act  1873,  b.  2,  it  is 
enacted  that  no  agreement  contained  in  any  sepa- 
ration deed  made  oet ween  the  father  and  mother 
of  an  infant  or  infants  shall  be  held  to  be  invalid 
by  reason  only  of  its  providing  that  the  father 
only  of  snch  mfant  or  infants  shall  give  up  the 
custody  or  'control  thereof  to  the  mother,  pro- 
vided always  that  no  court  shall  enforce  any  such 
a^ement  if  the  court  shall  be  of  opinion  that  it 
wiU  not  be  for  the  benefit  of  ,the  infant  or  infants 
to  give  effect  thereto.  It  seems  to  me  that  the 
words  "  castody  or  control "  in  that  section  are 
large  enough  to  comprise  all  the  rights  which  a 
&ther  has  over  his  children,  including  that  of 
directing  their  religions  education.  I  am  also  of 
opinion  that  it  is  for  the  benefit  of  the  infant  in 
toe  prenent  case  to  enforce  the  agreement.  Under 
that  Mreement  the  father  has  given  up  the  con- 
trol of  the  infant,  and  the  mother  is  to  have  it 
"witbont  any  interference  on  his  part."  The 
objection  of  the  father  is  not,  in  my  opinion,  a 
h<md  fide  objection,  but  is  merely  made  for  the 
imrpoae  of  vexing  and  worrying  Mrs.  Condon. 
He  must  also  be  deemed  to  be  without  means  to 
support  the  infant,  and  his  offer  to  pay  towards  the 
education  of  the  infant  must  be  treated  as  a  sham 
<^er,  for  it  has  been  shown  that  he  has  failed  to 
pay  to  the  applicant's  solicitors  82. 168.  as  taxed 
ooBts  in  the  present  action,  and  that  be  has  given 
»  bill  of  sale  to  his  own  solicitor.  It  is  true  that 
evidence  has  been  adduced  that  he  is  no  longer 
intemperate,  and  it  is  also  true  that  his  living  in 
adultery  is  not  a  relevant  fact  to  the  question  of 
a  father's  legal  right  of  controlling  nis  child's 
reiigiona  education.  But  there  is  no  occasion  for 
my  decision  to  take  such  matters  into  considera- 
tion at  all,  and  I  do  not  rely  on  such  particulars. 
Looking  at  the  facts  of  the  case,  and  taking  into 
account  the  circumstances  that  the  mother  is  to 
have  the  custody  of  the  infant,  and  is  willing  to 
maintain  and  educate  the  infant,  I  do  not  think 
that  it  would  be  for  the  benefit  of  the  infant  to  be 
hronght  up  by  its  mother  and  yet  to  be,  in 
religious  education,  dissociated  from  its  mother. 
Tnrther,  sneaking  as  a  man  of  the  world,  I  am 
aware  of  tne  futility  of  attempting  to  make  such 
an  order,  and  also  that  if  it  were  attempted  to 
be  carried  out  such  an  attempt  would  be  in- 
jnrions  to  the  infant's  welfare  in  the  proper  and, 
indeed,  in  the  highest  sense  of  the  term.    With- 


out going  into  the  question  on  the  Guardianship 
of  uifants  Act  1886, 1  hold  that  the  infant  shonld 
be  educated  by  the  mother.  I  prefer  to  rest  my 
judgment  on  the  Infants'  Castody  Act  1873,  and 
on  that  account  it  is  unnecessary  to  decide  the 
question  on  the  Guardianship  of  Infants  Act 
1886.  I  therefore  accede  to  Mrs.  Condon's  appli- 
cation, but  I  must  direct  that  Mr.  Condon  shall 
have  reasonable  access  to  the  infant.  It  seems  to 
me  that  the  proposal  is  reasonable  of  an  inter- 
view once  a  week  in  the  holidays,  the  mother  to 
give  reasonable  notice  to  the  father  to  afford  him 
an  opportunity  of  seeing  the  infant  when  at  home ; 
bat  the  access  to  the  child  while  at  school  is  un- 
reasonable. Mrs.  Condon  is  discharged  from  her 
undertaking  as  regards  the  future.  I  shall  make 
no  order  at  all  as  to  costs. 

Solicitor  for  Mrs.  Condon,  Atihvr  B.  Chuhh. 
Solicitor  for  Mr.  Condon,  W.P.  Barton  Browne. 


Monday,  June  27. 

(Before  Chittt,  J.) 

B»  Thx  Bbidewzu.  HosriTAi.  and  Thx  Mitbo- 

roUTAN  BOAXO  OF  WoRKS.  (a) 

BoUcUor — Coifta — EleeHon  to  he  paid  nnder  old 
ayttem — Oeneral  Order  under  SoUeitort'  Bemn- 
neraiion  Act  1881  (44  ^  45  Viet.  e.  44),  c.  6. 

Where  money  ia  paid  into  court  under  »talwte$ 
incorporating  sect.  80  of  the  Lands  Clauaea  Con- 
eoliaaiion  Act  1845,  the  solidior  for  the  vendor 
may  eniitle  himself  to  detailed  charges,  provided 
that  he  signifies  his  election  "  before  undertaJcing 
the  biisiness. 

A  sum  of  money  was  paid  into  court  5i/  the  Metro- 
politan Board  of  Works  for  lands  belonging^  to 
the  governors  of  a  certain  hospital.  The  hospital 
proposed  to  purchase  certain  ground  rents  out  of 
the  fund  in  court,  and  instructed  their  solicitor 
a-ccordingly.  The  solicitor  wrote  saying  that  he  . 
electa  that  his  remuneration  for  aU  husimeas 
connected  with  the  purchase  should  he  in  accord- 
ance with  the  system  in  force  previously  to  the 
coming  into  operation  of  the  Solicitors'  Remunera- 
tion Act  1881,  as  altered  by  schedule  2  0/  the 
Oeneral  Order  made  under  that  Act,  and  he 
requested  the  clerk  of  the  hospital  to  inform 
the  solicitor  of  the  board  of  his  intention.  The 
soUeitor  of  the  board  replied  by  saying  that 
they  required  that  the  remuneration  should  be 
according  to  schedule  1  to  the  Oeneral  Order 
under  the  Solicitors'  Remuneration  Act  1881. 
The  Court  approved  of  Die  proposed  investment, 
and  made  an  order  that  the  hoard  should  pay  to 
ike  governors  of  the  hospital  their  eosta,  including 
all  reasonable  chargea  and  escpenaea  meident 
thereto  of  the  reinveatment  of  the  amount  payaMe 
under  the  agreement  for  purchase  and  of  obtain- 
ing the  order,  and  aUprooeedings  relating  thereto, 
such  coats,  chargea,  and  expenaes  to  he  taxed  t» 
ca«e  thepoiriiea  d^ered.  On  delivering  the  MB 
the  aolieitor  had  charged  in  detail  for  the  eon- 
veyancing  buaineaa.  The  tamng  master  iqmn 
taxation  decided  that  the  election  made  by  the 
aolieitor  waa  binding  on  the  hoard,  and  aUowad 
the  detailed  charges.  The  board  carried  in 
oljectiona,  which  the  tasting  matter  overruled. 
The  board  then  took  out  a  summon*  to  revi«w  the 
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taxation,  and  raited  the  question.  Whether  upon 
a  reinveetment  inland  of  purchase  money  paid 
into  court  by  promoters  under  the  Lands  Glauses 
Consolidation  Act  1845  the  solicitor  for  the 
landovmers  obtaining  the  reinvestment  could,  as 
against  the  promoters,  elect  to  be  paid  otherwise 
than  according  to  the  scale  in  schedule  1,  part  1, 
of  the  General  Order  made  pursuant  to  the 
Solicitors'  Bemuneration  Act  1881. 
Held,  that  there  teas  no  ground  for  introducing  any 
exception  into  rule  6  of  the  kind  contended  for  by 
the  board. 

This  was  an  adjourned  summons  to  review  a  tax- 
ation of  costs. 

The  question  to  be  determined  was  whether, 
upon  a  reinvestment  in  land  of  purchase  money 
paid  into  court  by  promoters  under  the  Lands 
Clauses  Consolidation  Act  1845,  the  solicitor  for 
the  landowners  obtaining  the  reinvestment  could 
as  against  the  promoters  elect  to  be  paid  other- 
wise than  according  to  the  scale  in  schedule  1, 
part  1,  of  the  General  Order  made  in  pursuance 
of  the  Solicitors'  Bemuneration  Act  1881. 

The  circumstances  of  the  case  were  as  follows : 
At  the  date  of  the  order  hereinafter  mentioned  a 
sum  of  11,0741.  6«.  3d.  Consols,  representing  pur- 
chase moneypaid  into  court  by  the  Metropolitan 
Board  of  Works  for  lands  belonging  to  the 
Governors  of  Bridewell  Hospital,  was  standing  in 
court  to  the  ledger  credit,  "  Ex  parte  the  Metro- 
politan Board  of  Works ;  in  the  matter  of  the 
Metropolis  Improvement  Act  1863  ;  in  the 
matter  of  the  Estates  of  Bridewell  Hospital," 
respecting  purchase  moneys  for  hereditaments 
purchased  by  the  board  from  the  governors  for 
the  purposes  of  the  improvements  authorised  by 
the  Metropolis  Improvement  Act  1863. 

On  the  18th  Dec.  1885  the  clerk  of  the  governors 
wrote  to  the  solicitor  of  the  board,  saying  that 
the  governors  were  proposing  to  purchase  from 
W.  A.  T.  Amherst  certain  ground  rents  at  Hackney, 
the  purchase  money  (62Wi.)  for  which  would  be 
paid  out  of  the  fund  in  court  standing  to  the 
credit  of  the  board,  the  account  of  the  hospital ; 
and  that  on  sending  instructions  to  the  governors' 
solicitor  to  act  for  the  hospital  in  the  matter  the 
solicitor  had  written  to  the  clerk  a  letter,  dated 
the  10th  Dec.  1885,  a  copy  of  which  letter  the 
clerk  forwarded  to  the  solicitor  of  the  board. 

The  solicitor  of  the  governors  in  his  letter  of 
the  10th  Dec.  1886  said,  referring  to  the  instruc- 
tions to  him  to  represent  the  governors  on  the 
purchase  by  them  from  W.  A.  T.  Amherst  of  the 
d^ound  rents,  that  he  elected  that  his  remunera- 
tion for  all  business  connected  therewith  should 
be  according  to  the  system  in  force  previously  to 
the  coming  into  operation  of  the  Solicitors' 
Bemuneration  Act  1881  as  altered  by  schedule  2  to 
the  General  Order  made  under  that  Act.  He 
added  that,  as  the  purchase  money  would  be  raised 
by  a  sale  of  a  portion  of  the  funds  then  in  court 
to  the  credit  of  the  Metropolitan  Board  of  Works; 
thf  account  of  Bridewell  Hospital,  being  com- 
pensation money  paid  into  court  under  the  Lands 
Clauses  Consolidation  Act  1845,  the  costs  of  the 
intended  purchase  would  be  payable  by  the 
Metropolitan  Board  of  Works,  and  he  requested 
that  their  solicitor  should  be  informed  of  the 
object  of  this  letter. 

On  the  22nd  Dec.  1885  the  solicitor  of  the 
board    replied  to   the  clerk   of   the  governors 


(referring  to  his  letter  of  the  18th  Dee.  inclosing 
a  copy  letter  from  the  solicitor  of  the  governors 
signifying  his  election  that  his  remuneration 
for  all  business  connected  with  the  proposed  rein- 
vestment in  land  of  the  sum  of  6200(.  belonging  to 
the  governors  should  be  according  to  the  system 
in  force  previously  to  the  coming  into  operation  of 
the  Solicitors'  Bemuneration  Act  1881  as  altered 
by  schedule  2  to  the  General  Order  under  that  Act), 
and  stated  that  in  his  opinion  it  was  not  compe- 
tent for  the  solicitor  of  the  governors  as  against 
the  board  to  make  such  election,  and  that  he 
should  so  contend  before  the  taxing  master.  He 
also  said  that  the  board  required  that  the  remu- 
neration should  be  according  to  schedule  1  to  the 
General  Order  under  the  above-mentioned  Act. 

Application  was  duly  made  to  the  court  for 
approval  of  the  proposed  investment,  and  on  the 
3ra  June  1886  Chitty,  J.  made  an  order  for  sale 
of  part  of  the  above-mentioned  consols  snficient 
to  produce  62001.,  and  for  investment  of  that 
sum  in  the  purchase  by  the  governors  of  freehold 
hereditaments  at  Hackney,  part  of  the  estate  of 
W.  A.  T.  Amherst,  and  the  order  directed  that 
the  board  should  pay  to  the  governors  their  costs 
(including  therein  all  reasonable  charges  and 
expenses  incident  thereto  of  the  reinvestment  of 
the  amount  payable  under  the  agreement  for  pur- 
chase in  thepurcbafie  of  the  hereditaments  therein 
comprised  and  of  obtaining  this  order  and  of  all 
proceedings  relating  thereto),  such  costs,  charges, 
and  expenses  to  be  taxed  and  settled  by  the 
taxing  master  in  case  the  parties  differed. 

The  investment  having  been  completed,  the 
firm  of  solicitors  of  the  governors  delivered  their 
bill  of  costs,  charging  in  detail  for  the  conveyanc- 
ing business. 

Upon  taxation  the  board  contended  that  the 
scale  fee  and  not  detailed  charges  were  payable^ 
but  the  taxing  master  decided  that  the  election 
made  by  the  solicitor  of  the  governors  of  the  10th 
Dec.  1885  in  his  letter  was  binding  upon  the 
board,  and  allowed  the  detailed  charges. 

Objections  to  the  taxation  were  carried  in  on 
behalf  of  the  botird  as  follows  : 

That  the  scale  fee  in  schedule  1,  part  1,  of  the 
General  Order  made  in  pursuance  of  the  Soli- 
citors' Bemuneration  Act  1881  (and  not  detailed 
charges)  should  have  been  charq^ed  and  allowed 
for  in  respect  of  the  conveyancing  costs  in  the 
bill  which  related  to  a  reinvestment  in  land 
under  the  Lands  Clauses  Consolidation  Act  1845; 
that  clanse6  of  the  General  Order  was  nnt  applic- 
able to  an  investment  in  land  under  the  Lands 
Clauses  Consolidation  Act  1845;  and  that  the 
option  given  by  claase  6  as  between  a  solicitor 
and  his  client  was  not  available  as  against  a  third 
party. 

The  answers  given  by  the  taxing  master  "were 
as  follows : 

In  this  case  notice  in  acoordance  with  rule  6  of  tin 
Bemuneration  Order  was  dnly  given  by  the  aolioitor  to 
hia  clients,  the  vendors,  who  through  their  treasnier 
forwarded  the  same  to  the  punihaaera,  the  Board  of 
Works. 

The  aolioitor  to  the  board  thereupon  gave  notice  to  the 
vendors  that  it  wtus  not  competent  for  the  solicitor  to 
make  such  an  election  as  against  the  pnrohasers,  who 
would  object  to  pay  the  costs  except  under  schedule  1  of 
the  Bemuneration  Order. 

The  obligation  to  pay  costs  in  this  case  is  a  statatoij 
obligation  out  of  which  the  purchasers  had  no  poirer  to 
contract  .themselves,  but  tb«y  did  «11  thev  eonld  do 
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mder  the  oircoingtances  by  giviiig'  the  notioe  abore 
tef erred  to. 

This  maj  possiblv  diating^ah  the  oaae  from  existingr 
deeJaioiui.  If  not,  that  scale  which  is  most  remmteratiTe 
to  the  solicitor,  and  most  onerous  on  the  purty  liable  to 
paj,  will  always  be  applied  where  the  statatory  obliga- 
tiimexiatB. 

Notwithstanding  the  considerations  I  have  suggested, 
u  die  judgment  in  (a)  Heater  t.  Better  (55  L.  T.  Bep.  N.  S. 
668;  W.  N.  1886,  p.  208)  lays  it  down  without  qnalifioa- 
tion  that,  where  notioe  of  election  has  been  properly 
given  to  the  client,  it  is  binding  on  those  who  have  to 
pa,f  the  coats,  I  do  not  feel  at  liberty  to  allow  these 
okgectioiui,  which  I  accordingly  oTermle. 

A  snmmons  was  thereupon  taken  ont,  on  the 
put  of  the  board,  asking  that  the  taxing  master 
might  bo  directed  to  review  the  bill  of  costs 
taxed  by  him,  and  to  allow  the  objections  made 
by  the  board  to  such  taxation. 

The  snmmons  was  adjonrned  into  court,  and 
now  came  on  to  be  heard. 

Romer,  Q.C.  and  Poumall,  for  the  Metropolitan 
Board  of  Works,  in  support  of  the  summons, 
referred  to 

Solicitors'  Bemnneration  Act  1881 ; 

Re  The  Merchant  Taulon'  Company,  52  L.  T.  Eep. 

N.  S.  775  J  29  Ch.  Div.  209  :  30  lb.  28 ; 
Better  v.  Healer,  55  L.  T.  Eep.  N.  8.  669,  862 ;  34 

Ch.  DiT.  607. 

Yate  Lee,  for  the  Governors  of  Bridewell 
Hospital,  eontr&. 

Chittt,  J. — I  see  no  sufficient  ground  for  intro- 
dncing  any  exception  of  the  kind  contended  for 
by  the  Metropolitan  Board  of  Works  in  the 
present  case.  Bulc  6  of  the  General  Order  made 
inpursuance  of  the  Solicitors'  Remuneration  Act 
18ol,  provides  that :  "  In  all  cases  to  which  the 
Kales  prescribed  in  schedule  1  hereto  shall 
apply,  a  solicitor  may,  before  undertaking  an^ 
bnsiness,  by  writing  under  his  hand,  commum- 
cated  to  his  client  — Communicated  to  whom  ? 
To  his  client — "elect  that  his  remuneration 
shall  be  according  to  the  present  system  as 
altered  by  schedule  2  hereto.  In  that  way,  of 
course,  the  scale  would  be  excluded.  The  board 
no  doubt  have  failed  to  pay  these  costs.  The 
board,  however,  are  not  in  the  position  of  the 
client.  It  is  clear  that  they  cannot  dictate  to  the 
client  what  solicitor  he  shall  employ,  and  no  donbt 
the  result  is,  that  those  who  have  to  pay  do  not 
get  the  opportunity  of  dissenting  from  the  elec- 
tion of  the  solicitor.  To  take  the  common  case : 
The  solicitor,  before  undertaking  the  business, 
elects  that  his  remuneration  shall  be  according  to 
the  old  system.  Thereupon  the  client  may  say, 
"I  will  go  to  another  solicitor."  Of  course,  m 
drcnmstances  like  the  present  the  matter  would 
be  indifferent  to  the  client,  whether  he  paid  the 
higher  or  the  lower  sum.  But  still,  the  6th  rule 
has  given  the  option  to  the  solicitor.  It  is  not  in 
reality  so  unfair  as  it  seems  to  liare  appeared  to 
the  board's  advisers,  because,  after  all,  the  solici- 
tor who  looks  into  the  work  beforehand,  or  makes 
some  objection  as  to  the  amount  of  work  that  is  to 
be  done,  only  claims  to  be  paid  according  to  the 
old  system  instead  of  being  paid  according  to  the 
new.  He  cannot  get  paid  too  mnch,  because  I 
nnderstand  that  the  taxing  master  moderates  the 
amonnt  of  his  charges.  The  board  get  the  benefit 
of  the  taxing  master's  independent  opinion.  A 
highly  experienced  solicitor  may  object  to  accept 

on  appeal,  55  Ii.  T.  Bep. 


less  than  he  would  be  paid  under  the  old  system. 
He  may  however  find  that  he  has  got  a  less  snm 
than  the  scale  would  have  given.  I  see  therefore 
no  ground  for  introducing  an  exception  to  a  rule 
which  is  80  plainly  expressed  as  the  6th  rule  of 
the  General  Order.  The  result  is,  that  I  uphold 
what  the  taxing  master  has  done ;  and  dismiss 
this  summons  with  costs. 

Solicitor  for  the  Metropolitan  Board  of  Works, 
Reginald  Ward. 

Solicitors  for  the  Governors  of  Bridewell 
Hospital,  Still  and  Son. 


May  7, 10,  and  14. 
(Before  Stieusg,  J.) 
IjOcke  v.  Dunlop.  (o) 
Wm — Gonttruetion — Limitation  to  iieeond,  third, 
fourth,  fifth,  and  all  and  every  other  tone  to  be 
begotten — Claim  of  eldeit  non. 
Tettator  devisfd  a  mantion-hoitte  with  the  landa 
and  hereditaments  thereto  belonging  to  trustees 
upon  trust  for  his  wife  during  icidowhood  and 
then  to  his  second  son  for  life,  with  remainder  to 
the  first  and  other  sons  of  such  second  son  in  tail 
male,  withsimilar  limitations  in  remainder  to  the 
"  third,fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  his  body  on  the  body  of  his  said 
wife  to  be  begotten,  bom,  or  in  ventre  sa  mibre  at 
tlie  tim^  of  his  decease,"  with  remainder  to  hie 
daughters  as  tenants  in  common  in  tail. 
All  the  testator's  sons,  ereept  the  eldest,  died  withotU 
male   issue.     The   eldest    son    now  claimed  the 
mansion-house  under  the  above  limitations. 
Held,  that  though  an  eldest  son  previously  passed 
over  in  a  will  may  take  under  the  words  "  other 
son,"  if  from  tlie  rest  of  the  will  no  contrary  inten- 
tion can  be  gathered,  the  various  provisions  of  this 
will  showed  that  those  words  pointed  to  futurity, 
and  the  action  must  therefore  be  dismissed. 
This  was    an  action   brought    by  the  plaintiff, 
Wadham  Locke,  as  the  eldest  son  of   the  late 
Wadham  Locke,  for  a  declaration  that,  according 
to  the  true  construction  of  his  father's  will,  he 
was  entitled  to  the  mansion-house  of  Bowdeford 
House,  in  the  county  of  Wilts,  and  the  lands  and 
hereditaments  directed  to  be  enjoyed  and  held 
therewith  by  the  said  will. 

The  testator  died  in  Oct.  1835,  and  his  will, 
with  a  codicil  not  affecting  this  report,  was  duly 
proved. 

He  left  survivinghim  his  widow  and  eight  chil- 
dren, three  sons  and  five  daughters,  who  were  the 
only  issue  of  himself  and  wife.  Of  the  three  sons, 
the  second,  Francis  Alexander  Sydenham  Locke, 
died  in  Jan.  1886  without  male  issue,  and  the 
third,  John  Locke,  died  in  Feb.  1886  also  without 
male  issue.  The  eldest  son  thereupon  commenced 
this  action  against  his  sisters  and  their  repre- 
sentatives, claiming  that  he  was  entitled  to  the 
estate  as  an  "  other  son "  within  the  limitations 
of  the  will.  It  was  not  denied  that  at  the  date  of 
the  will  the  plaintiff  was  entitled  as  tenant  for 
life  in  remainder  to  certain  family  settled  estates, 
and  that  his  brothers  had  no  property  of  their 
own. 
Pearson,  Q.C.  and  Waggett  for  the  plaintiff. 
Chaham  Hastings,  Q.C.  and  Vernon  Smith  for 
the  defendants. 
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The  foUowin((  anthorities  irere  cited : 
C«ok  T.  Cook,  2  Yem.  5M ; 
Anon,  3  Leon ; 

Hewet  T.  Ir«lan<l,  1.  P.  Wma.  427; 
HebblethwaiU  v.  (Jartwright,  Oas.  temp.  Talbot,  31 ; 
ClemenU  r.  Panke,  2  CI.  &  F.,  note  at  p.  230 ; 
Doe  T.  HaU«tt,  1  M.  &  S.  124 ; 
Oalley  y.  Barrington,  2  Bingr-  387 ; 
Langiton  y.  £an9«ton,  2  CI.  *  F.  IM ; 
Sarly  t.  Benbow,  2  CoU.  346; 

Doe  T.  Tavlor,  9  L.  T.  Bep.  O.  S.  218 ;  10  Q.  B.  718 ; 
Abbot  T.  iliddieton,  7  H.  of  L.  Cas.  68  ; 
Almack  T.  Horn,  8  L.  T.  Bep.  N.  S.  415 ;  1  H.  &  U. 

680: 
BeBlaka,  19W.  B.  765; 
Bathunt  v.  Errington,  2  App.  Caa.  698 ; 
Tavenor  t.  Orindley,  32  L.  T.  Bep.  N.  S.  424. 

Stirling,  J. — The  question  in  this  action  is  as 
to  whether  the  plaintiff,  who  was  the  eldest  son 
of  Wadham  Locke,  is  entitled  under  the  limita- 
tions contained  in  the  will,  dated  the  8th  Oct. 
1829,  to  certain  real  estate  thereby  devised,  or 
whether  in  the  events  which  have  happened  the 
defendants  are  so  entitled.  The  will  oe^ns  bj  a 
devise  to  Thomas  Grimston  Bucknall  Estcoart, 
and  the  Bev.  Edward  Yincent  of  the  real  estate 
in  question  to  the  uses  and  upon  the  trusts 
therein  expressed ;  being  to  the  nse  of  the  wife  of 
the  testator  Anna  Maria  Selina  Locke  daring  her 
life,  and  from  and  after  her  decease  or  second 
marriage  to  the  use  of  the  testator's  second  son 
—be  is  so  described — Francis  Alexander  Syden- 
ham Locke,  and  his  assigns  during  his  life.  Then 
there  are  limitations  to  the  trustees  to  preserve 
contingent  remainders ;  and  from  and  after  the 
death  of  the  testator's  said  sou  Francis  Alexander 
Sydenham  Locke,  "  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  sixth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said  son 
Francis  Alexander  Sydenham  Locke  lawfully  to 
be  begotten,  severally,  successively,  in  remainder 
one  after  another  as  they  and  every  of  them  shall 
be  in  seniority  of  age  and  priority  of  birth,  and 
the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  sach  son  and  sons 
and  the  heirs  male  of  his  body  to  be  always 
preferred,  and  to  take  before  the  younger  of  such 
son  and  sons."  Then  for  default  of  such  issue  to 
the  use  of  the  testator's  third  son  Jon  Locke  for 
life  with  similar  remainders  "  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  sixth,  and  all 
and  every  other,  the  son  and  sons  of  the  body  of 
my  said  son  John  Locke  lawfully  to  be  begotten." 
Then  in  default  of  such  issues  come  the  limita- 
tions upon  which  the  question  in  the  present 
action  tarns  :  "  To  the  nse  of  my  fourth,  filth,  and 
all  and  every  other  the  son  and  sons  of  my  body 
on  the  body  of  my  said  wife  to  be  begotten,  bom 
or  in  ventre  sa  mere  at  the  time  of  my  decease, 
severally,  successively,  and  in  remainder  one  after 
another  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing,  the  elder  of  such  son  and  sons  and 
the  heirs  male  of  his  body  to  be  always  preferred, 
and  to  take  before  the  younger  of  such  son  and 
sons  and  the  heirs  male  of  his  and  their  body  and 
bodies  issuing,  and  for  default  of  such  issue  to 
the  use  of  all  and  every  my  daughter  and 
daughters  on  the  body  of  my  said  wife  begotten, 
or  to  be  begotten,  bom,  or  in  ventre  sa  mere  at  the 
time  of  my  decease,  to  be  equally  divided  between 


and  among  them  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants,  and 
the  several  and  respective  heirs  of  the  body  and 
bodies  of  all  and  every  sach  daughter  an^ 
daughters  lawfully  issuing,  and  in  case  one  or 
more  of  such  daughters  shall  happen  to  die 
without  such  issue  of  her  or  their  body  or  bodies, 
then  as  to  the  share  or  shares  of  her  or  them  so 
dying  without  such  issue,  to  the  use  of  the  sur- 
vivors or  survivor  and  others  or  other  of  them  to 
be  equally  divided  between  them  or  among  them 
(if  more  than  one)  share  and  share  alike,  to  take 
as  tenants  in  common  and  not  as  joint  tenants, 
and  the  several  and  respective  heirs  of  the  body 
and  bodies  of  such  survivors  or  survivor  and 
others  or  other  of  them.  And  if  all  such 
daughters  but  one  shall  happen  to  die  withoat 
such  issue  of  their  bodies,  then  to  the  nse  of  sach 
snrviving  daughter  and  the  heirs  of  her  body 
lawfully  issuing."  Then  there  are  cross-remainders 
between  them,  and  then  in  default  of  such  issae 
a  final  limitation  to  the  use  of  the  testator's  ri^ht 
heirs.  The  plaintiff  claims  under  the  limitation 
"  to  the  use  of  my  fourth,  fifth,  and  all  every 
other  the  son  and  sons  of  my  body  on  the  body 
of  my  said  wife  to  be  begotten."  The  defendants 
claim  under  the  limitation  "  to  the  use  of  all  and 
every  the  daughter  and  daughters  on  the  body  of 
my  said  wife  begotten  or  to  be  begotten."  The 
parts  of  the  will  which  I  have  read  are  the  parts  the 
meaning  of  which  I  have  to  decide,  but  there  are 
certain  other  passages  in  the  will  which  seem  to 
me  to  be  material  to  be  considered  in  deter- 
mining the  true  construction  of  that  which  I 
have  read.  In  the  first  place,  the  testator 
devises  to  his  second  son,  Francis  Alexander 
Sydenham  Locke,  certain  specific  freehold  and 
IcHsehold  messuage  absolutely.  Then  he  gives 
and  devises  to  the  same  trustees  certain  other 
real  estate  to  the  use  of  ceitain  trustees, 
Alexander  Powell,  William  Macdonald,  and  Henry 
Saunders,  their  executors,  administrators,  and 
assigns,  during  the  term  of  600  years,  and  sab- 

i'ect  to  that  to  the  use  of  his  son  Francis  during 
lis  life,  and  with  limitations  to  the  trustees  to 
support  contingent  remainders.  Then,  "to  the 
use  of  the  first,  second,  third,  foarth,  fifth,  sixth, 
and  all  and  every  other  the  son  and  sons  of  the 
body  of  my  said  son  Francis  Alexander  Syden- 
ham Locke  lawfully  to  be  begotten,  severally, 
successively,  and  in  remainder  one  after  another, 
and  for  default  of  such  issue  then  to,  for,  and 
upon  such  and  the  same  uses,  trusts,  ends, 
intents,  and  purposes  as  are  hereinbefore  limited, 
,  expressed,  and  declared  of  and  concerning  my 
mansion-hoase  called  Bowdeford  House  and 
other  lands  devised  therewith  after  the  decease 
of  my  said  son  Francis  Alexander  Sydenham 
Locke."  Then  he  declares  the  trust  of  the  term 
of  500  years,  and  these  are  to  be,  by  demise,  sale, 
or  mortgage  of  the  hereditaments  and  premises 
herein  last  before  devised,  or  any  part  thereof, 
for  all  or  any  part  of  the  said  term  of  500  years, 
or  by  the  rents  and  profits  of  the  same  in  the 
meantime,  and  until  such  demise,  sale,  or  mort- 
gage as  aforesaid  shall  be  made,  or  by  such  other 
ways  and  means  as  the  same  trustees  shall  think 
meet,  raise  and  levy  such  sum  and  sums  of  money 
as  (together  with  the  residue  of  mv  personu 
estate  hereinafter  mentioned,  and  the  moneys 
hereby  directed  to  form  part  of  snch  residuary 
personal  estate)  will  be  sufficient  to  pay  each  axA 
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every  of  my  cfaildren,  whether  bom  or  in  centre  «a 
mire  at  the  time  of  my  decease,  other  than  and 
except  my  eldeet  son  Wadham  Locke,  and  my 
said  other  eons  Francis  Alexander  Sydenham 
Tiocke  and  John  Locke  (who  are  all  otherwise 
provided  for)  the  snm  of  6000Z.  apiece  of  lawful 
money  of  Great  Britain,  for  the  portions  of  such 
children  respectively,  and  to  be  paid  to  such  of 
them  as  shall  be  sons  (shonid  I  have  any  other 
son  hereafter  born,  I  having  at  present  only  the 
three  sons  above  excepted  ont  of  this  provision) 
at  their  respective  ages  of  twenty-three  years, 
and  to  snch  of  them  as  are  or  shall  be  daughters 
at  their  respective  ages  of  twenty-one  years  or 
days  of  marriage,  which  shall  first  happen."  Then 
there  is  a  provision  for  maintenance,  and  he 
directs  for  the  maintenance  and  education  of 
snch  of  them  (that  is,  the  children  there 
mentioned)  as  shall  be  a  son  or  sons  nntil  their, 
respective  ages  of  fonrteen  snch  sums  of  money 
and  then  certain  other  snms,  "  and  for  the  main- 
tenance and  education  of  snch  of  my  said  children 
(except  as  aforesaid)  as  are  or  shall  be  a  danghter 
or  daughters  till  their  respective  ages  of  fonrteen 
years,  any  snm  not  exceeding  the  yearly  snm  of 
low.,  and  after  their  respective  ages  "  then  certain 
other  sums.  He  also  gives  to  the  third  son  John 
certain  stocks  and  shares  of  which  he  states  the 
▼aine  in  bis  will,  those  values  amoanting  to  over 
COOM. ;  and  then  he  gives  him  also  certain  lease- 
holds absolutely.  Then  the  residne  of  his  per- 
sonal estate  he  directs  to  go,  after  payment  of  his 
debts,  funeral  and  testamentary  expenses,  for  the 
same  tmsts,  intents,  and  parposes  as  the  moneys 
thereinbefore  directed  to  be  raised  by  the  trustees, 
Xacdonald  and  Sannders,  under  the  trusts  of  the 
term  of  liOO  years,  and  says  that  the  same  "  shall 
in  the  first  place  be  subject,  liable  to  the  payment 
of  the  several  portions  and  maintenance  hereby 
intoided  for  my  said  children  respectively  (except 
m^  three  sons  as  aforesaid),  bo  far  as  the  same 
will  extend,  and  shall  be  applied  by  my  said 
tmstees  accordingly."  Then  tne  testator  made  a 
codicil,  and  all  I  need  mention  there  is  that  he 
recites  that,  having  given  to  his  son  John  four- 
teen shares  in  the  Monmouthshire  Canal  Com- 
pany, which  in  his  will  he  valued  at  33001.,  and 
has  since  sold,  in  l>eu  thereof  he  gives  to  John 
Locke  the  snm  of  35002.  Now,  at  the  date  of  the 
will  the  testator  had  three  sons,  all  of  them  had 
attained  twenty-one,  the  second  and  third,  Francis 
and  John,  being  unmarried,  and  at  the  same 
date  he  had  also  five  daughters,  none  of  whom 
were  married,  the  youngest  being,  I  think, 
abont  twelve  years  old.  I  confess  that  if, 
apon  reading  the  whole  of  the  will  through, 
I  had  not  to  pay  regard  to  the  aathorities,  to 
which  of  course  I  am  bound  to  have  regard, 
I  should  say  that  the  meaning,  construed 
simply  as  an  ordinary  document  in  the  English 
langnage,  would  appear  to  be  tolerably  plain.  The 
testator  takes  notice  of  the  state  of  nis  family. 
He  says  expressly  in  one  of  the  passages  which 
I  have  read  that  he  has  only  three  sons,  but  he 
contemplates  the  possibility  of  having  others.  He 
refers  to  the  fact  that  he  has  daughters,  and  that 
he  may  have  others.  In  speaking  of  the  children 
for  whom  he  provides  by  means  of  the  500  years' 
term,  and  ont  of  the  residuary  personal  estate,  he 
uses  this  language — he  gives  such  portions  to  snch 
of  them  as  shall  be  sons,  and  says,  "  should  I  have 
aa^  son  hereafter,  I  having  at  present  only  the 


three  at  their  respective  ages  of  twenty-three 
years,"  and  then  speaking  of  the  daughters  he 
gives  a  portion  to  such  of  them  "  as  are  or  shall 
be  daughters  at  their  respei  tive  ages  of  twenty- 
one  years  or  days  of  marriage."  The  language  in 
which  he  speaks  of  the  sons  is  unmistakably 
language  importing  futurity,  and  this  seems  all 
the  more  forcible  when  it  is  contrasted  with  the 
language  in  that  part  of  the  will  in  which  he 
speaks  of  such  of  them  as  are  or  shall  be 
daughters.  Then  he  says  the  three  sons  on  the 
face  of  the  will  are  otherwise  provided  for.  It  is 
remarkable  that  the  will  contains  no  provision 
whatever  in  terms  for  the  eldest  son.  If  the 
limitations  in  favour  of  the  first-mentioned  son 
Francis  and  hie  sons  had  taken  effect  and  the 
estate  tail  created  in  the  sons  of  Francis  had  been 
barred,  there  is  nothing  whatever  given  to  the 
eldest  son  at  all.  8o  that  he  must  have  considered 
the  eldest  son  amply  provided  for  by  property 
which  is  going  to  tne  eldest  son  outside  the  will 
altogether.  We  know,  in  point  of  iact,  that  the 
eldest  son  was  entitled  in  remainder  to  large  settled 
estates  to  the  annual  value  of  something  like  17001. 
ayear.  Then,as  regards  the  other  twosons  to  whom 
he  gives  nothing  out  of  his  personal  estate,  or  out  of 
the  term  of  500  years,  he  does  make  provisions 
for  them  by  will,  and  we  do  not  know  of  any  pro- 
vision outside  the  will  for  them.  To  the  second 
son  Francis  he  gives  a  first  estate  for  life  in  the 
property  which  is  now  in  question.  He  also  g^ves 
him  a  first  estate  for  life  in  the  property  which  is 
subject  to  the  500  years  term,  and  he  g^ves  him 
specifically  certain  real  estate,  the  value  of  which 
we  do  not  know.  Then  he  provides  for  John,  the 
third  son,  by  giving  him  personalty,  which  is 
stated  on  the  face  of  the  will  to  be  over  60001., 
and  in  addition  certain  leaseholds.  For  the  future 
children,  the  fourth  and  other  children,  for  whom 
he  provides  oat  of  the  term  of  500  years  and  out 
of  the  personalty,  he  gives  60001.  each.  That 
being  so,  when  we  turn  to  the  limitations  in  ques- 
tion, and  remembering  that  Francis  and  John  at 
that  time  were  unmarried,  and  therefore  that  the 
words  "  to  be  begotten,"  when  used  in  the  limita- 
tions to  their  sons,  are  used  not  inconsistently  at 
lea.st  with  their  importing  futurity,  when  we  find 
that  he  gives  in  default  of  issue  of  Francis  and 
John,  "  to  the  use  of  my  fourth,  fifth,  and  all  and 
every  other  of  the  son  and  sons  of  my  body  on 
the  body  of  my  said  wife  to  be  begotten,  and 
when  we  find  that  he  limits  it  to  the  daughters  in 
this  way,  "  to  the  use  of  all  and  every  my 
daughter  and  daughters  on  the  body  of  my  said 
wife  begotten  or  to  be  begotten,"  and  when  we 
find  that  in  providing  for  his  youngest  daughter 
out  of  his  residuary  personal  estate,  and  out  of 
the  term  of  500  years,  that  he  has  distinct  regard  to 
the  fact  that  he  has  no  other  sons  than  those  three, 
and  uses  language  which  is  unmistakably  im- 
porting futurity  in  providing  for  those  sons,  it 
seems  to  me  that,  upon  the  will  itself,  without 
anything  more,  as  I  say,  if  regard  were  not  had 
to  the  authorities,  one  would  come  to  the  conclu- 
sion that  the  words  "  to  be  begotten "  in  the 
limitation  to  the  fourth  Mid  fifoh  and  all  and 
every  other  sons  of  the  body,  did  import  futurity, 
and  therefore  that  he  meant  only  to  limit  under 
the  limitation  to  the  f  nture  sons,  and  did  not  in- 
tend to  include  in  it  the  eldest  son  of  all.  Upon 
the  assumption  which  the  testator  evidently 
made,  that  the  eldest  son  was  already  well  pro- 


180-Vol.  LVII.,  N.8.1 


THE  LAW  TIMES. 


[Oot.  1,  1887. 


Chan.  Div.] 


Locke  v,  Duhiaf. 


[Chan.  Div. 


Tided  for  outside  the  will,  the  whole  of  that  pro- 
vision  would  be,  it  seems  to  me,  plain,  intelligible, 
and  rational.  'Now,  the  limitations  in  favour  of 
the  two  sons  Francis  and  John  to  their  sons 
have  not  taken  effect ;  they  are  both  dead,  and  the 
question  is,  whether  the  plaintiff,  who,  as  T  say,  is 
the  eldest  son  of  the  testator,  can  take  under  that 
limitation  to  the  "  fourth,  fifth,  and  all  every  the 
son  and  sons  of  my  body  on  the  body  of  my  wife 
to  be  begotten,"  or  not.  It  is  contended  on  his 
behalf  that  tha  words  "  to  be  begotten "  have  a 
strict  legal  signification,  and  that,  as  it  is  put  in 
the  old  books,  the  words  procreatia  and  pro- 
creandis  mean  the  same  thing ;  that  he  is  another 
son  of  the  testator,  and  therefore  is  entitled  under 
that  limitation.  Upon  that,  without  dealing  with 
any  authorities,  there  seem  to  me  to  be  two 
remarks.  In  the  first  place,  although,  no  doubt, 
the  plaintiff  is  another  son  of  the  testator,  and 
although  it  may  be  that  he  is  incapable  of  tijcing 
under  that  description,  yet  when  we  find  limita- 
tions first  of  all  to  the  second  son,  and  then  to 
the  third  son,  and  then  this  limitation  to  the 
"  fourth,  fifth,  and  every  other  son,"  the  words 
"  other  son  "  are  not  apt  and  appropriate  words 
in  which  one  would  expect  a  gift  in  favour  of  the 
eldest  son,  although  it  may  be  under  those  words 
"  every  other  son"  the  eldest  son  may  take  if 
there  is  an  indication  of  intention]  to  that  effect 
to  be  found  in  the  other  parts  of  the  wiU,  or  even 
if  there  is  nothing  to  be  fonnd  in  the  wiU  to 
the  contrary,  yet  it  would  seem  d  priori,,  and  in 
the  absence  of  decision,  to  be  a  construction  which 
would  yield  to  an  expression  of  intention  to  a  con- 
trary effect  to  be  deduced  from  the  other  parts  of 
the  will.  Then  secondly,  that  construction  in 
favour  of  the  plaintiff  appears  to  me  to  be  open  to 
this  observation.  The  limitation  which  I  have  read 
is  followed  fay  this  direction,  "the  elder  of  such  son 
and  sons  and  the  heirs  male  of  his  body  to  be 
always  preferred  and  to  take  before  the  younger 
of  such  son  and  sons  and  the  heirs  male  of  his  and 
their  body."  So  that  if.  under  the  limitation  in 
favour  of  all  and  every  other  son,  the  eldest  son 
comes  in,  it  seems  to  me  that  the.  logical  conse- 
quence is,  that  he  and  his  issue  must  come  in 
before  the  fourth.  Now,  it  is  very  difficult  to  find 
any  intelligible  reason  for  that.  He  gives  the 
estate  unquestionably  to  the  third  son  in  priority 
to  the  eldest ;  the  provision  in  favour  of  the  third 
son  is  shown  on  the  face  of  the  will  to  be  more 
than  6000Z.,  which  is  the  provision  that  he  makes 
for  the  fourth  son.  I  confess  I  see  no  reason  why 
he  should  desire  to  put  in  the  eldest  son,  for  whom 
by  the  will  he  makes  no  provision  at  all,  and  whom 
he  seems  to  treat  as  amply  provided  for  outside 
the  will,  in  front  of  the  tonrth  son  for  whom  he 
provides  6000L,  and  yet  after  the  third  son,  for 
whom  he  makes  a  larger  provision.  That  is  a 
result  which  tends  to  show  caprice  on  the  part  of 
the  testator.  No  doubt  there  is  this  observation 
to  be  made,  which  was  made  in  the  argument, 
that  in  some  respects  the  will  is  somewhat  capri- 
cious, for  it  is  to  be  observed  that  the  limitations 
after  the  death  of  Francis  and  after  the  death  of 
John  are  co  their  sons  in  tail  male  only,  so  that 
daughters  of  Francis  and  John  are  cnt  out,  while, 
when  we  come  to  the  limitations  of  the  daughters 
of  the  testator,  the  limitation  is  to  them  in  tail 
general.  No  doubt  there  is  that  element  of 
caprice.  But  still  the  third  and  fourth  sons 
would  seem  to  be  so  nearly  in  the  same  position 


that  the  will  becomes  in  that  respect  somewhat 
capricious  and  uuintelligible.  Upon  that  ground 
also  I  should  say  that,  if  the  rules  of  the  court 
permit  of  it,  the  construction  which  would  give  the 
estate  to  the  plaintiff  is  a  less  natural  and  intel< 
ligible  construction  than  that  which  gives  the 
estate  to  the  defendants.  But,  of  course,  I  cannot 
deal  with  the  case  apart  from  authority,  more 
especially  as  I  am  dealing  with  limitations  of  real 
estate,  and  to  them  I  must  now  turn.  But,  in  the 
first  place,  and  before  I  deal  with  those  which 
were  cited,  I  should  like  to  refer  to  a  rule  laid 
down  im  the  case  of  Abbot  v.  Middleton  (7  H.  of  Ij. 
Cas.  68),  and  which  was  repeated  by  Lord  Cairns 
in  his  address  to  the  House  of  Lords  in  the  case 
of  Bathurtt  v.  Errington  (2  App.  Cas.,  at  p.  709). 
There  Lord  Cranworth  says :  and  Lord  Cairns 
repeats :  "  Where,  by  acting  on  one  interpretation 
of  the  words  used,  we  are  driven  to  the  ooncluaion 
that  the  person  using  them  is  acting  capriciously 
without  any  intelligible  motive,  contrary  to  the 
ordinary  mode  in  which  men  in  general  act  in 
similar  cases;  there,  if  the  language  admits  of  two 
constructions,  we  may  reasonably  and  properly 
adopt  that  which  avoids  these  anomalies,  even 
though  the  construction  adopted  is  not  the  most 
obvious  or  the  most  grammatically  accurate.  But, 
if  the  words  used  are  unambiguous,  they  cannot 
be  departed  from  merely  because  they  lead  to 
consequences  which  we  consider  caprisious  or  even 
harsh  and  unreasonable."  So  that  the  rule  of  the 
court  is  this,  that  if  we  find  language  in  a  will 
which  is  capable  of  being  used  in  what  I  may  call 
a  primary  and  secondary  sense,  and  if  we  find 
that  the  primary  meaning,  if  applied,  gives  a 
construction  which  would  lead  to  the  conclusion 
that  the  person  using  it  is  acting  capriciously  and 
without  intelligible  motive,  and  contrary  to  the 
ordinary  mode  in  which  men  generally  act  in 
similar  cases,  then  we  may  adopt  the  second ;  and 
a  fortiori  it  follows  that,  if  by  adhering  to  the 
primary  sense  of  the  words  we  come  to  the  con- 
clusion that  the  testator  is  acting  in  the  ordinary 
mode  in  which  men  generally  act  in  similar  cases, 
and  his  will  is  intelligible  and  devoid  of  caprice. 
it  is  the  duty  of  the  court  to  adhere  to  that 
primary  signification.  The  first  case  which  was 
cited,  and  I  think  on  the  whole  that  which  was 
most  relied  on,  was  the  case  of  Langston  v. 
Langaion  (2  CI.  &  Finn.,  194).  There  the 
testator  "  devised  his  manors  and  hereditaments 
to  trustees  upon  trust  to  eonvey  the  same  to  the 
use  of  J.  H.  L.  (his  eldest  son)  for  life,  with 
remainder  to  trustees  to  perserve  contingent 
remainders,  with  remainder  to  the  use  of 
the  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  the 
body  of  J.  H.  L.  severally  and  snccessivelT 
in  seniority  of  age  and  priority  of  birth  in  tul 
male."  So  that  there  was  no  remainder  in  terms 
to  the  use  of  the  first  son  in  tail,  and  the  question 
was  whether  the  first  son  did  take.  The  case  is 
a  long  one  as  reported,  it  was  carefully  gone  into 
upon  the  argument,  and  I  shall  not  go  through 
the  whole  of  it ;  but  I  may  refer  to  this,  that  Lord 
Brougham,  the  Lord  Chancellor,  in  giving  judg- 
ment, gives  four  special  reasons  for  his  judgment 
founded  on  other  parts  of  the  will  than  those 
which  he  was  called  upon  to  construe.  First  o£ 
all,  at  p.  240,  after  referring  to  the  fact  that  he 
had  looked  at  the  draft  and  found  out  a  mistake^ 
and  saying  he  laid  that  entirely  out  of  view,  and. 
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it  formed  no  part  of  the  gronnd  on  which  he  gave 
jadgment,  he   says :  "  Anybody  who   reads  this 
will  cannot,  if  he  has  his  senses  about  him,  doubt 
that  some  mistake  mnst  have  happened,  and  that 
is  a  legitimate  ground  in  construing  an  instru- 
ment, because  that  is  a  reason  derived  not  dehors 
the  instrument,  but  one  for  which  you  have  not 
to  travel  from  the  four  comers  of  the  instrument 
itself."    Well,  in  the  present  case  that  reason  does 
not  apply,  because  I  do  not  see  any  ground  for 
even  suspecting  the  existence  of  any  mistake. 
The  next  ground  which  he  uses  is  this,  that  where 
the  testator  really  meant  to  exclude  a  child,  or 
an  eldest  child,  he  knew  how  to  do   it.     That 
remarK  does  apply  in  the  present  case,  because 
tbe_  testator,  when  he  is  dealing  with  the  distri- 
bution   of  his   personal   estate,   and   with    the 
moneys  coming  into  the  term  of  500  years,  does 
use  positive  words  of  exclusion  in  regard  to  the 
eldest  son;   su    far,  that    is    an   observation  in 
favonr  of  the  plaintiff.     Then  he  goes  to  this, 
that  he  finds  there  are  eight  terms  of  years  pro- 
vided for  by  the  instrument,  and  that  the  exist- 
ence of  an  eldest  son  of  .T.  H.  L.,  the  person 
mentioned,  would  defeat  all  those  eight  terms,  yet 
it  iras  said  that  no  provision  was  made  for  him. 
Of  coarse,  that  is  a  special  reason  which  has  no 
application  in  the  present  case.    Then  he  goes 
to  the  fourth  special  reason,  which  arises  from 
the  provision  made  for  younger  sons  or  daughters. 
After  the  limitation  in  favour  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  J.  H.  L.,  there  is  a 
remainder  to  the  daughters,  and  there  was  a  pro- 
vision  for  raising   portions  to  the  amount   of 
25,CO0Z.,  in  case  of  there  being  one  daughter,  for 
that  daughter.    Upon  that  the  Lord  Chancellor 
remarks :  "  It  appears  that  this  monstrous  con- 
clusion indisputably  follows,  that  if  there  was 
one  son  and  one  daughter,  then  there  is  to  be 
chareed  25,0002.  upon  the  daughter's  estate  for 
the  behoof  of  that  daughter  herself."    He  says 
that  that  is   a   result    which  shows   that  it  is 
almost  impossible    that  that   could  have    been 
intended.    Then  we  come  to  the  passage  upon 
which  reliance  was  no  doubt  very  properly  placed 
on  behalf  of  the  plaintiff.    He  says  tms :  "  I  wish 
to  say  a  word  respecting  the  force  of  the  term 
upon  which  the  argument  for  the  appellant  mainly 
rests,  the  word  'other.'    It  is  said  tnat  if  you  can 
construe  an  instrument  without  supplying  any- 
thing omitting  out  anything,  but  upon  its  own 
terms,  unaltered,  unadded  to,  undiuunished,  you 
had  better  do  so,  as  it  is  safer  to  take  these  terms 
than  to  introdnce  others.   I  agree  with  that  pro- 
position.    Now,  it  does  so  happen  that,  if  you 
take  these  terms,  they  are  here,  and  neither  alter 
nor  add  to  nor  diminish  thero,  the  words  them- 
selves that  exist  on  the  face  of  the  will  are  suf- 
ficient to  carry  an  estate  tail  in  the  first  instance 
to  Henry  Langston,  and  to  support  all  the  terms 
and  other  limitations.      Bnt  it  is  said  by  the 
Court  of  King's  Bench  and  by  the  appellant  that 
'other'  alwavs  means  'younger,'  'posterior,'  and 
00  doubt  I  leaned  at    first   towards  that  view 
of  the  subject.    It  is  a  very  plausible  argument, 
and  it  is  true  in  point  of  fact.    If  anybody  were 
to  say  first,  second,  third,  fourth,  and  other  sons, 
it  must  mean  the  sons  after  the  fourth ;   bnt 
why  does '  other '  mean  the  sons  after  the  fourth  P 
It  is  because  you  have  before  enumerated  all  that 
come  before  the  fourth,  for  yon  have  said  first. 


second,  third,  and  fourth.      But  suppose  I  had 
just  happened  to  have  omitted  the    first,    and 
instead  of  saying  first,  second,  third,  fourth,  and 
other  sons,  suppose  I  had  said,  '  To  my  second, 
third,  fourth,  and  other  sons,'  leaving  out  the 
first,  then  it  is  perfectly  clear  that  *  other '  no 
longer  is  of  necessity  confined  to  the  fifth,  sixth, 
and  seventh,  bnt '  other '  there  ex  vi  termini  includes 
the  first,  because  the  first  is  literally  the  one  who 
answers  the  description  of  something  other  than 
the  second,  third,  and  fourth.    The  word  '  other  " 
would  then  just  as  grammatically,  as  accurately, 
as  strictly,  and  as  correctly  describe  the  eldest 
son  as  it  would  describe  the  fifth,  sixth,  or  seventh 
son,  because  the  eldest  son  is  a  son  other  than  the 
second,  other  than  the  third,    other    than   the 
fourth."    Ho  doubt  that  case  is  an  authority  for 
saying  that  an  eldest  son  may  take  under  the 
words   "  other  son."    In  the  case  of  Langston  v. 
Lantgton  the  Lord  Chancellor,  as  I  have  already 
said,  found  in  other  parts  of  the  will  grounds  for 
Baying  that  there  was  an  intention   that   that 
should  be  the  case.    He  does  not  decide,  although 
I  think  he  rather  implies  it,  that  if  there  was 
nothing  in  the  will  to  the  contrary  the  same  would 
be  the  result.    I  think  the  true  conclusion  to  be 
drawn  from  the  oases  of  Re  Blake  (19  W.  E.  p.  766) 
and  Tavemor  r.  Grindley  (32  L.  T.  Bep.  N.  8.  424), 
which  were  cited,  show  that  that  was  the  rule^ 
that  if  you  find  the  words  "  other  son  "  used,  the 
eldest  son  not  being  previously  mentioned  may 
take  under  that  description  if  you  find  notliing 
else  in  the  will  which  shows  a  contrary  intention. 
But  in  none  of  the  cases  to  which  I  have  referred, 
and  in  no  case  which  I  have  been  able  to  find,  is 
it  laid  down  that  the  court  is  bound  necessarily 
to  give  that  meaning  to  the  word  "  other  "  if  you 
find  indications  of  contrary  intention  in  other 
parts  of  the  will.      The  next  case  was  that  of 
Clements  v.  Paahe  (2  CI.  &  Finn.  n.  p.  230),  which 
was  before  Langston  v.  Langston.    'There  the  tes- 
tator gave  real  estate  "to  trustees  for  the  life  of 
J.    C,    his  nephew,  to   snpport   contingent  re« 
mainders,  and  to  permit  J.  0.  to  receive  the  rents, 
itc,  for  life,  remainder  to  the  first  and  eldest  son 
of  his  body  lawfully  issuing  or  that  is  li»wf ally 
issued,  and  to  the  heirs  male  of  the  body  of  the 
first  son  lawfully  issuing  or  issued,  and  for  default 
of  such  issue  then  likewise  to  the  second,  third, 
and  every  other  son  of  the  said  J.  C.  successively 
and  in  remainder,  and  the  several  and  respec- 
tive  heirs  male  of  the  body  of  every  such  second, 
third,  or  other  son;"  so  that  there  was  no  estate 
tail  given  to  the  first  and  eldest  son.    There  the 
court  held  that,  under  the  words  "  every  other 
son,"  the  eldest  son  took  an  estate  tail.    That 
was  in  accordance  also  (as  in  the  case  of  Langs* 
ton  V.  Langston)  with  indications  to  be  found  in 
other  parts  of  the  will,  that  such  was  the  inten- 
tion of  the  testator.    Those  are  all  the  cases,  I 
think,  which  directly  bear  on  the  force  to  be 
given  to  the   word  "other."     There    were  two 
other  cases  cited  which  I  will  deal  with  together, 
namely,    the    case    of    OaUey  v.   Harrington  (2 
Bing.  387)    and    Doe  v.  Taylor  (9    L.   'f.  Hep.' 
O.  S.  218 ;  10  Q.  B.  718).    These  were  slightly 
different  from   the   present,  but  they  are  very 
much  alike  in  their  general  features.    In  Chiliey 
V.  Barrington  there  was  "  settlement  to  the  use  of 
J.  G.  for '  life,  remainder  to  the  use  of  the  first 
son  of  the  body  of  J.  G.  by  A.  S.  his  intended 
wife,  and  for  default  of  such  issue  to  the  use  of 
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•the  second,  third,  and  other  sons  of  the  body  of 
•J.  G.  by  A.  S.  severally  and  successively  as  they 
shall  be  in  seniority  of  age,  and  of  the  several 
heirs  male  of  their -several  bodies."  In  the  case 
•of  Doe  V.  Taylor  there  was  a  "  devise  to  my  son 
A.  T.  for  life,  and  from  and  after  the  decease  of 
my  son  A.  T.  then  to  the  first  son  of  my  said  son 
A.  T.  lawfully  issuing,  and  for  default  of  such  first 
issue  then  to  the  use  and  behoof  of  the  second, 
third,  fourth,  fifth,  and  all  and  every  other  son 
And  sons,  the  heirs  of  his  or  their  bodies  lawfully 
issuing."  In0aZ/«yv.J3arrin9ionthecasewa8aca8e 
sent  from  the  Court  of  Chancenr,  and  the  reasons 
Are  not  given,  but  it  was  held  that  the  eldest  son 
of  the  settlor  there  took  an  estate  tail  under  the 
limitations  in  the  settlement.  A  similar  result 
was  arrived  at  in  the  case  of  Doe  v.  Taylor,  where 
the  reasons  are  given.  There  we  find  upon  exa- 
mination that  that  did  not  turn  upon  the  word 
'*  other  "  at  all,  but  upon  the  words  "  in  default 
■of  such  issue."  It  was  held  that  those  were  pro- 
perly construed  for  default  of  issue  gf  such  first 
son,  that  therefore  there  was  a  general  failure  of 
issue  meant  of  the  first  son,  and  consequently  that 
that  son  took  an  estate  tail.  It  is  possible  tfaat 
the  same  result  which  was  arrived  at  in  Galley 
v.  Barrington  may  have  been  founded  on  the  same 
reasons,  though  we  do  not  know.  But  this 
observation  is  common  to  both  cases,  that  in  them 
the  rule  which  I  have  cited  from  BaihwrU  v. 
Errington  (2  App.  Cas.  698)  would  apply,  that  the 
«onrt,  finding  it  possible  to  give  what  I  may  call 
a  secondary  meaning  to  the  words,  gave  that 
secondary  meaning  so  as  to  avoid  a  capricious 
«nd  unintelligible  disposition  on  the  part  of  the 
testator.  I  now  come  to  the  cases  which  deal 
with  the  rule  of  law  with  reference  to  the 
meaning  of  the  words  "  to  be  begotten."  The 
rule  is  a  very  old  one ;  it  is  stated  in  Coke  on 
Ijittleton,  "  As  proereatis  shall  extend  to  the 
issues  begotten  afterwards,  so  proereandis  shall 
■extend  to  the  issue  begotten  before."  And  in 
the  note  of  the  editor  it  is  stated  that  it  was, 
"Adjudged  accordingly,  viz.,  that  where  in 
_formedon  the  writ  mentioned  proereatit  the  court 
was  ezeuntibus ;  that  is  cited  from  Hales'  MSS. 
"  But  it  is  held,"  the  editor  goes  on  to  say,  "  that 
where  the  words  were  in  poaterum  prooreandit, 
-sons  bom  before  shall  be  excluded  on  account  of 
the  peculiar  force  of  in  poiterma,''  and  the 
reference  is  to  an  anonymous  case  in  tbe  3rd 
Leonard.  When  that  case  is  examined,  it  is 
found  not  quite  to  bear  out  the  statement  therein 
made.  It  is  very  shortly  reported,  and  it  is 
this :  "  A.  made  a  feoffment  in  fee  to  the  use  of 
his  younger  son  in  tail,  and  after  to  the  use  of 
the  heirs  of  his  body  inpoiterum  proereandii ;  and 
at  the  same  time  of  the  feoffment  he  had  issue 
two  sons,  and  after  the  feoffment  had  issue  a  third 
son.  The  younger  son  died  without  issue.  Upon  a 
motion  at  the  bar  it  was  said  by  Wray,  J.  that, 
«fter  the  death  without  issue  of  the  second  son, 
the  land  should  go  to  the  third  son  bom  after  the 
feoffment,  for  this  word  (inpogterum)  is  a  forcible 
word  to  create  a  special  inheritance;  without  that 
it  had  been  a  general  tail.  That  case  is  com- 
mented upon  in  another  which  I  shaU  presently 
■cite,  from  the  Queen's  Bench  Division,  aud  is 
■explained.  Then  tbe  well-known  case  of  HehbU- 
ihwaite  v.  CarttvrigM  (Cas.  temp.  Talb.31)  was  also 
■cited,  in  which  there  was  in  the  settlement  a  limi- 
tation to  the  use  of  the  settlor  for  life,  the  remainder 


to  the  first  and  other  sons  in  tail  male,  and  then 
remainder  to  the  heirs  male  of  his  body  thereafter 
to' be  begotten.  Upon  that  the  Lord  Chancellor 
held  that  a  son  -who  was  already  begotten  took 
aa  estate  tail,  and  tuat  the  word^  "  hereafter  to 
be  begotten  "  did  not  confine  it  to  the  issue  bom 
after,  "but  will  likewise  take  in  that  bom 
before,  the  words  proereati*  and  proereamdii  being 
of  the  same  import."  Then  he  said:  "And  this  was 
to  prevent  the  great  confusion  which  would 
otherwise  be  in  descents  bj  letting  in  the  younger 
before  the  elder."  Then  in  the  case  of  Hewet-w. 
Ireland  (1  P.  Wms.  427)  that  doctrine  was  also 
referred  to,  but  the  gift  there  was  made  for 
securing  6002.  "  in  trust  that  the  wife  should 
have  the  interest  during  her  life,  and  afterwards 
that  it  should  be  paid  to  such  daughter  or 
daughters  as  shall  be  begotten  by  the  husband  on 
the  wife,  such  payment  to  be  made  at  their  af^ea 
of  eighteen  or  marriage."  Then  a  daughter  had 
been  born  at  the  date  of  the  execution  of  the  deed, 
aud  no  daughter  was  bom  afterwards,  and  the 
question  was  whether  that  daughter  took.  There 
tue  doctrir.e  as  to  proereatit  aud  proereandia  ia 
cited,  aud  although  the  words  of  themselves  import 
futurity,  there  again,  having  regard  to  the  doc- 
triue  which  was  referred  to,  the  court  came  to 
the  conclusion  that  a  secondary  meaning  should 
be  given  effect  to,  expressly  to  avoid  cwrioe 
aud  unintelligible  disposition,  because  the  Lord 
Chancellor  begins  by  saying :  "  The  parents  could 
never  intend  to  neglect  a  daughter  which  was 
bom,  and  yet  so  young  aa  not  to  be  capable  of 
offending  them  (namely,  being  but  ten  years  old) 
and  at  the  same  time  to  take  care  of  a  daughter 
to  be  born,  and  which  might  never  be  born,  and  in 
fact  never  was."  All  those  early  cases  are  cited 
and  discussed  in  the  case  of  Doe  v.  HaQM 
(1  M.  &  S.  124),  which  one  may  aax  is  almost  the 
leading  authority  on  this  point.  There  there  was 
a  "  devise  to  the  use  of  A.,  only  surviving  son  of 
J.  S.  for  life,  aud  to  his  first  and  other  sons,  &C., 
and  for  default  of  such  issue  to  the  use  of  the  first, 
second,  and  of  all  and  every  other  son  and  sons  of 
J.  S.  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  and  other  sons,  with 
proviso  that  the  said  A.  and  his  first  and  oth«- 
sons,  and  also  the  first  and  other  sons  hereafter 
to  be  bom  of  the  said  J.  S.,  should  reside  at  the 
family  house."  In  that  case  there  was  an  error 
in  the  will.  A.  was  not  the  only  surviving  son ; 
there  was  another  son  bom  before  the  date  of  tbe 
will,  and  there  again  the  court  held,  iu  order  to 
avoid  a  capricious  and  unintelligible  disposition, 
that  that  second  son  was  entitled  to  take.  The  case 
was  argued  by  Mr.  Preston  on  the  one  side  and 
by  Mr.  Holroyd  on  the  other,  and  all  the  pre- 
ceding cases  are  gone  iuto  and  commented  upon. 
After  stating  the  general  doctrine  as  to  the  words 
"  lawfully  to  be  begotten,"  and  referring  to  Hevoet 
V  Ireland,  and  the  case  of  Cook  v.  Cook  (2  Vem. 
545),  Lord  Elllcnborough,  CJ.  proceeds  to  dis- 
cuss that  case  iu  the  3rd  Leonard.  He  says : 
"There  the  feoffor  made  a  feoffment  to  the 
use  of  his  younger  son  in  tail,  and  after  to  the 
use  of  the  heirs  of  his  body  tm  pottarum  pro- 
ereamdii.  The  case,  therefore,  did  not  turn  entirely 
ufMn  tbe  effect  of  the  words  in  poeterum,  for  the 
feoffor's  passing  by  the  eldest  sou  in  the  first 
instance  was  a  very  important  circumstance  to 
indicate  an  intention  to  exclude  that  son  alto- 
i  gether,  and  therefore  I  think  that  what  was  said 
gitized  by 
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bj  Wraj,  J.  in  that  case  traa  right."    So  that 
hard   EUenborongh    considers    that  'where  you 
fonnd  the    eldest    sou    passed  by  in    the  first 
instance  and  the  words  tn  potterum,  -which  trans- 
lated would  he  "  hereafter  to  be  begotten,"  that 
there  was  intention  shown  to  exclude  the  eldest 
son  altogether,  and  under  the  words  "  hereafter 
to  be  begotten "  the  eldest  son  would  not  take. 
Then  he  goes  on  to  deal  with  Hebblethwaite  v. 
Carturright,  where  the  words  were  to  the  heirs 
male  of  the  body  "hereafter  to   be   begotten," 
which  are  the  saqie  as  in  potterum  procreandis  in 
3rd  Leonard,    yet  Lord  Talbot  held  that  those 
Tords  did  not  confine  the  limitation  to  the  issue 
bom  after,  but  took  in  that  bom  before.    That 
decision,  indeed,  does  not  affect  to  oveirule  the 
case  from  Leonard,  nor  does  it  appear  by  the 
report  that  that  case  was  cited  in  argument  and 
brought  under  the  view  of  the  court ;  stUI  it  is  to 
be  considered  as  an  express  decision  of  that  very 
eminent  judge  upon    the   construction   of  these 
words.    The   case,  therefore,  of  Hebblethwaite  v. 
Gartaright  (Cas.  temp.  Talbot,  31)  disposes  of  the 
words  in  posterum,  so  that  he  considers  that  these 
two  cases,   the  one  from  Leonard  and  Hebhle- 
tkwaUe  V.    Ccurtwrrighi,  are  not  irreconcilable,  but 
distinguishes  them  on  the  ground  that,  in  the  first 
place,  in  the  case  from  Leonard,  the  eldest  son 
was  passed  by  in  the  first  instance.     It  is  obvious, 
therefore,  that  it  was  the  opinion  of  Lord  Ellen- 
borough  that  the  rule  as  to  procreatia  and  pro- 
ereandis  was  not  so  absolute  but  that  it  would 
^ve  way  upon  indication  of  intention  to  be  found 
in  other  parts  of  the  will.    Le  Blanc,  J.  says  this : 
"No  doubt  circumstances  might  have  existed  to 
show  that  the  testator  meant  to  exclude  begotten 
children  by  this  description,  but  there  are  no  such 
drcumatances   that  I  can    find.      The    testator 
limits  the  remainder  to  William,  the  eldest  son, 
and  afterwards  to  the  first  and  other  sons  of  Sir 
Thomas  to  be  begotten,  and  if  those  words  com- 
prehended begotten  they  will  let  in  a  second  son 
then  tn  eaae,  for  there  daea  not  appear  to  be  any 
intention  to  exclude,  but  only  to  give  the  estate 
to  William,  the  first  son,  in  the  first  instance,  and 
ifterwarda,  if  he  died  without  issue,  to  the  son 
next  in  succession.  But  it  is  said  the  words  "  here- 
after to  be  born,"  which  occur  in  the  last  of  the 
two  provisoes,  indicate  an  intention  to  exclude ; 
bat,  as  both  the  provisoes  are  meant  to  refer  to  the 
same  persons,  I  think  the  words  in  the  last  must 
be  taken  not  as  words  of  exclusion,  but  merely  of 
description,  meaning  those  persons  who,  accord- 
ing to  the  words  of  the  former  proviso,  would,  by 
virtue  of  the  limitations  of  the  will,  be  entitled 
after  the  death  of  the  wife  to  the  next  immediate 
estate.    There   is  therefore  nothing  to  manifest 
an  intention  on  the  part  of  the  testator  to  exclude 
Walter  James,  and  there  is  no  rale  of  law  which 
imposes  upon  the  words  that  the  testator  had 
nsed    such    a    construction  as  will    necessarily 
exclude  him."    Therefore  Le  Blanc,  J.  was  also 
of  opinion  that  the  rule  as  to  the  constmction  of 
the  words  "  to  be  begotten "  did  not  apply  if 
there  was  an  intention  on  the  part  of  the  testator 
to  exclude  children    already  bom.      A  similar 
opinion  was  expressed  by  Bay  ley,  J. ;  he  says :  "  If 
there  are    circumstances   to    show  a  plain    in- 
tention to  use  the  words  in  a  more  restricted 
sense,  they  will   bear   a   construction   in   con- 
formitT  with  such  intention ;  but  it  is  admitted 
that  there  ia  nothing   here  to  show  such  an 


intention.     It  is  said  that  Walter  James   does- 
not  come  within  the  description  of  first  son  of 
Sir  Thomas  Hood,  because  William  was  the  first 
son ;  but   first  son   roAj  mean   first  son    after 
William  at  the  time  of  his  death  without  issue- 
when  the  remainder  was  to  take  effect.    I  cannot 
place  reliance  on  the  words  in  the  proviso,  '  here- 
after to  be  bom,'  because  when  I  find  that  th» 
testator   was    so    uncertain   of    the   fact   as  tOr 
state  that  one  was  the  only   son  who  was   not 
the  only  son,  so  I  cannot  say  that,  in  using  the 
words  'hereafter  to  be  bom,'  the  testator,  who 
was  inopa  conailii,  meant  to  denote  thereby  a  clear 
intention  to  confine  his  bounty  to  the  exclusion 
of  a  son  then  bom."    Then  the  next  case  cited, 
and  so  far  as  I  know  the  last  case  on  the  subject, 
was  that  of  Almaeh  y.  Horn  (8  L.  T.  Bep.  K.  S. 
415;  1  Hemm.  &  Miller,  630).    There  there  was 
"devise  to  A.   and    her  daughter  B.  for  their 
lives,  remainder  to  all  the  children  of  A.  and  B. 
to  be  begotten  as  tenants  in  common  in  tail,  B. 
being  the  only  daughter  of  A.    Held,  that  B.  was 
entitled  in  common  with  her  own  children  to  share 
in  the  remainder  in  tail."    The  Vice- Chancellor 
(Sir  William  Page  Wood)  says  this :  "  There  is 
no  doubt  about    the   strict    legal  sense  of  the 
words  '  to  be  begotten  ' ;  but  the  question  is,  how 
far  that  sense  can  be  controlled  by  the  language 
of  the  will  coupled  with  the  actual  circumstances 
of  the  family."    Then :  "  The  facts  stated  are  that 
there  was  no  other  child  of  the  daughter  than 
the  one  to  whom  a  life    estate  was  given,  and  it 
was  contended  that,  upon  the  principle  of  Early 
V.  Benbow  (2  Coll.  346),  this  circumstance  was 
sufficient  to  justify  me    in  departing  from  the 
strict  legal  constmction,  and  reading  the  words 
'to  be    oegotten'   in    their  future    sense.      In 
Early  v.  Benbow  the  word  was  '  bom '  and  not 
'  begotten,'  which  is  perhaps  rather  stronger  in 
favour  of  including  all.    Originally  the  rale  by 
which  the  words  *  to  be  begotten '  were  extended 
to  include  existing  children   was  introduced  to- 
prevent  confusion   in  descents,  as  Lord    Talbot 
ohaerveam Hebblethieaite  v.  Cartwright  (Cas.  temp. 
Talbot,  31),  bat.  it  is  clear  that  the  rule  was  after* 
wards  extended  to  the  case  of  children  taking  by 
purchase."    Then  he  says  :  "  The  correct  way  oif 
stating  it  is  not  to  say  that  a  non-natural  sense 
is  g^ven   to  the   future    words,    but    that   the 
apparently  future  expression  is  read  as  having 
no  reference  to  time  at    all,  but  as  a  mode  w 
pointing  out  the  stirps  by  way  of   description. 
Accordingly  it  became  settled  law  that  procreaMt 
and  procreandii  were  equivalent  expressions.  Doe 
V.  HaUett  (1  M.  &  8. 124)  is  perhaps  a  stroiiger  case 
than  any  other,  because  there  was  a  special  pro- 
viso in  which  the  words  '  hereafter  to  be  bom,' 
which  point  clearly  to  time,  were  employed,  and 
yet  the    court  held  that   the   strict  legal  con- 
struction must  prevail.     In  several  of  the  satho- 
ritiee  it  is  said  (as  it  may  be  in  every  case)  that 
yoD  must  look  to  the  surrounding  circumstances 
and  the  limitations  of  the  wilL"    Then  he  refers 
to  the  circumstances  of  Early  y.  Benbow,  where 
"legacies  of  6001.    each  were   given  to  certain 
named  children  of  testator's  brother  Henry,  and 
legacies  of  5001.  each  to  named  children  of  one- 
of  Henry's  daughters.    This  was  followed  by  a 
gift  of  oOOl.  to  each  child  that  may  be  born  to 
either  of   the   children   of   either  of  testator's 
brothers  lawfully  begotten.    The  named  legatees 
did  not  exhaust  the  whole  class  of  brother's  grandp 
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children,  and  the  Vice-Chancellor  was  of  opinion 
that  the  testator,  having  made  snch  provisions  for 
the  named  grandchildren,  conld  not  nave  intended 
to  introduce  the  same    persona  again    into    the 
general  class  so  as  to  give  them  double  legacies." 
Then  he  adds :  "  I  think  very    few  minds  would 
fail  to  follow  the  reasoning  of  that  judgment,  bat 
the  case  before  me  is  very  different."     He   adds 
again :    "  Nothing   is    more    mischievous    than 
to    depart  from   the    settled    legal   meaning  of 
words,     unless      there     is    something     in    the 
instrument  which   absolutely  requires  that  you 
should    do  so."     Then  he  goes    on  to  discuss 
the  terms  of  the  instrument,  and  comes  to  the 
conclusion  upon  that  will  that  there  was  nothing 
to  retjnire  him  to  depart  from  the  settled  legal 
meanmg  of  the  words.    It  is  to  be  observed  that 
the  Vice-Chancellor  refers  to  Voe  v.  Malleit  (1  M.  & 
8. 124),  and  he  does  not  express  any  dissent  from 
the  doctrine  laid  down  by  all  the  judges  in  that 
case,  namely,  that  what  we  may  call  the  primair 
legal  meaning  of  the  words  "  to  be  begotten"  will 
not  be  adopted  if  there  are  indications  of  a  con- 
trary intention  to  be  gathered  from  other  parts 
•of  the  testator's  will.    I  have  therefore  in  this 
case  to  look  and  see  whether  such  circumstances 
are  to  be  found,  and  in  my  opinion  they  are.    In 
the  first  place,  the  plaintiff's  eldest  son  is  passed 
by  in  the  limitation  of  these  estates.    That  is  the 
same  circumstance  as  occurred  in  the  case  in 
Leonard,  and  which  is  relied  upon  by  Lord  Ellen- 
borough  in  the  case  of  Doe  v.  Hallett  (1  M.  &  S. 
124)  as  a  strong  circumstance  tending  to  show  an 
intention  to  exclude  altogether.    He  is  not  pro- 
vided for  at  all  b^  the  will.    It  is  stated  that  he 
is  otherwise  provided  for,  and  the  testator  must 
be  assumed  to  have  considered  him  safiiciently 
provided    for    outside   the   will.     Then,  in   the 
second  plac«,  the  testator  was  aware  of  the  state 
of  his  family ;  that  he  had  only  three  sons.     He 
nowhere  uses  the  words  to  be  begotten,  and  then 
in  a  manner  inconsistent  with  importing  futurity, 
and  in  limiting  the  estates  to  the  daughters,  he 
uses   the   term  "begotten   or   to   be   begotten," 
dealing  with  his  residuary  personal  estate ;  and 
the  moneys  to  arise  from  the  term  of  500  years, 
he  UEes  language  with  reference  to  his  sons  and 
daughters    respectively    snch    as  to   show  that 
nnmistakably  m  dealing  with  his  sons,  there  he 
meant  future  sons,  and  not  to  include  existing 
sons.    Well,  looking  at  that  as  a  whole,  and  when 
•we  come  to  the  limitations  here,  as  I  have  said 
■alreiAj,  I  find  that  he  uses  the  words  "to  be 
i)egotten"    with  respect  to  the  sons    and  with 
reference  to  the  daughters  "  begotten  or  to  be 
begotten."  I  think  there  is  enough,  combined  with 
the  passing  by  of  the  son  in  the  first  instance,  to 
justify  me  in  coming  to  the  conclusion  that  he 
meant  to  use  the  words  "  to  be  begotten  "  in  a 
sense  importing  futurity.    Then,  last  of  all,  if  it 
is  necessary — I  do  not  think  it  is — I  should  say 
that  the  words  "  to  be  begotten  "  are  capable  of  a 
primary  legal  and  a  secondary  legal  signification ; 
that,  if  they  are  used  in  a  secondary  sense,  we  find 
a  plain  and  intelligible  disposition  made  bv  the 
testator,  having  regard  to  all  the  circumstances 
of  the  case,  whereas,  if  I  hold  that  he  used  them 
in  a  primary  sense,  then  it  becomes,  to  a  certain 
extent  capricious  and  unintelligible  as  regards  the 
provision  made  for  the  third  and  futnre  fourth 
son.    Therefore,    upon   the    whole,    after   ^oing 
through  aU  the  cases,  it  appears  to  me  I  am  justi- 


fied in  adhering  to  the  construction  which  upon  a 
simple  perusal  of  the  will  I  should  have  given, 
and  I  hold  the  plaintiff  is  not  entitled,  but  that 
the  persons  claiming  under  the  daughters  are 
entitled,  and  consequently  the  action  must  be 
dismissed. 

Vernon  Smith. — I  ask  your  Lordship,  on  behalf 
of  the  defendants,  that  it  may  be  dismissed  with 
costs. 

Stirling,  J. — If  yon  ask  that,  I  suppose  I  must 
dismiss  it  with  costs.    It  is  a  family  matter. 

Vernon  Smith. — Well,  I  do  ask  for  them,  my 
Lord. 

Solicitors :  Clarke,  Ratnlint,  and  Co.,  agents  tor 
E.  D.  B.  Locke,  of  Melksham ;  Lempriere  and 
Broton. 


May  12  and  17. 
(Before  Stirling,  J.) 

Be  Earl  of  Durham;  Earl  Gret  r.  Earl  or 
Durham,  (a) 

Deed — Conttruetion — Inconaiateney  hetxceen  reeUait 
and  operative  fart — General  vtorda. 

A  marriage  aettlement  contained  a  recital  that  the 
land  intended  to  he  dealt  xcUh  was  nthject  to  a 
certain  charge,  and  to  a  term  of  1500  yeart.  The 
operatii-e  part  of  the  deed  referred  to  a  gchedah 
in  which  certain  landi  sitticUe  in  four  toumakipi 
in  tlie  county  of  Durham,  and  tuhject  to  thit 
charge,  were  •particularly  deteribed.  The  operatice 
yart  also  contained  general  words  referring  to 
all  other  lands  belonging  to  the  settlor  yt  theiti 
townships.  Tlie  settlor  at  the  time  of  the  settle- 
ment was  entitled  to  other  lands  in  two  of  these 
townships  of  about  the  same  value  as  the 
scheduled  property,  hut  subject  to  a  different  set 
of  charges  to  tlwse  mentioned  in  the  recitals. 

Held,  that  these  last  lands  did  not  pass  by  the  deed, 
and  that  the  operation  of  the  general  words  was 
confined  to  the  lands  which  were  subject  to  the 
charges  mentioned  in  the  recitals. 

This  action  was  brought  for  the  purpose  of 
determining  what  lands  and  hereditaments  passed 
under  an  indenture  dated  the  22nd  May  18->4, 
being  a  settlement  made  in  contemplation  of  the 
marriage  of  the  late  Earl  and  Countess  of 
Durham.  The  question  involved  was  one  purely 
of  legal  construction  of  the  instrument,  no  claim 
being  made  to  hare  it  rectified  or  reformed. 
The  deed  in  question  purported  to  convey 

All  that  the  manor  or  lordship,  or  reputed  manor  or 
lordship  of  Lambton,  in  the  count;  of  Durham,  with  the 
rights,  royalties,  membeis  and  appurtenances  thereof. 
And  all  that  capital  messuage  or  tenement  called 
Lambton  Caatle,  in  the  same  countr,  with  the  orchards, 
gardens,  courts,  yards,  offices,  buildings,  lands,  gnrands, 
and  appurtenances  thereto  belonging.  And  also  all 
that  fishery  in  the  river  Wear.  And  also  all  that  the 
manor  or  lordship  of  Horraton,  otherwise  H&rraton, 
with  the  rights,  royalties,  members,  and  appurtenances 
thereof,  in  the  said  county  of  Durham.  And  alM)  all 
and  every  the  messuages,  cottages,  farms,  closes,  pieces 
or  parcels  of  land  or  ground,  tenements,  and  heradita- 
ments  situate,  lying,  and  being  in  Lambton,  Bonn) 
Hoor,  Harraton,  and  Great  Lnmley,  in  the  said  county 
of  Durham,  which  are  partionlarly  described,  or  men- 
tioned, or  comprised  in  the  schedule  hereunder  written 
or  hereunto  annexed.  And  generally  all  and  singular 
other  (if  any)  the  messuages,  cottages,  farms,  land«, 
tenements,  and  hereditaments   whatsoever  of  him  the 

(a)  Betwrted  by  A.  PvLUKa,  Esq.,  BairiBter^tlAW. 
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said  Qeorfre  Frederiok  D'Aroy,  Earl  of  BnTham,  aitoate, 
Ifiog,  and  being  in  Lambton,  Boom,  Harraton,  and 
Qnit  hamlej  aforesaid,  or  aaj  of  them. 

The  parcels  described  in  the  schedule  contained 
in  all  2514  acres,  1  rood,  nnd  5  poles,  and  excla- 
sive  of  the  Lambton  Castle  Park  and  demesne 
lands,  were  stated  to  have  been  of  the  estimated 
valae  of  about  4200Z.  The  Eurl  of  Dnrham  at 
(he  time  of  the  settlement  was  entitled  to  other 
lands  in  the  townships  of  Harraton  and  Great 
Lamley,  containing  upwards  of  1367  acres,  and 
nearly  the  same  annual  value  as  those  described 
in  the  schedule.  The  question  was  whether  those 
ast-mentioned  lands  passed  by  the  deed. 

Buckley,  Q.C.  and  Onslow  for  the  plaintiff. — 
When  you  are  dealing  with  general  words  the 
mle  that  the  operative  part  controls  the  recitals 
pves  way  when  you  find  from  the  recitals  that 
something  that  the  general  words  seem  to 
include  is  not  referred  to  in  the  recitals : 

Roole  T.  Lord  Kentington,  27  L.  T.  Eep.  0.  S.  62 ;  2 

H.  &  T.  7!i3 : 
BopUnmn  t.  Lu»k,  10  L.  T.Bep.  N.  S.  122  ;  34  Bear. 

215; 
Jmner  t.  Jenner,  1  Eq.  361 ; 
Howard  v.  Earl  of  Shrewnbury,  29  L.  T.  Eep.  N.  S. 

8fi2 ;  17  Eq.  328  ; 
Cromplon  v.  Jar'att,  53  L.  T.  Eep.  N.  S.  603 ;  80 
Ch.  Div.  298. 

Thfy  also  referred  to 

.  Cowp.  9; 
Alexander  v.  Crosbie,  4  L.  &  Goo.,  temp.  Sngden, 


Moore  r.  Magrath,  1  Cowj.  9; 
145; 


Ex  parte  Dawes :  Re  Moon.  55  L.  T.  Bep.  N.  S.  114 ; 
17  Q.  B.  DiT.  276. 

Crawley,  for  the  defendants,  the  Hon.  F.  W. 
Lambton  and  J.  F.  Lambton,  cited  Danby  v.  CouHt 
(52  L.  T.  Rep.  N.  S.  501 ;  29  Oh.  Div.  600)  in 
addition  to  the  cases  given  above.  He  contended 
that  the  court  was  not  compelled  to  give  a  few 
Tords  inserted  possibly  by  a  olunder  a  meaning 
to  carry  property  with  a  large  amount. 

Graham  Hattinqt,  Q.C.  and  Eolertton  for  Lord 
Dnrham  and  Lord  Charles  Russell. — The  testator 
had  other  property  in  the  same  places,  and  if 
words  mean  anything  that  property  passed.  As 
to  the  words  "  if  any,"  land  which  answers  the 
description  is  not  to  be  prevented  from  passing 
by  the  grantor,  or  those"  who  acted  with  him, 
espressing  a  doubt  whether  he  had  such  property. 
In  addition  to  the  cases  given  above,  they  also 
cited 

Fail*  V.  Lord  Barnard,  Gilbert's  Equity,  p.  7 ; 
Bagget  T.  OiUs,  2Eoll.  Abr.  "  Orannts  '^'  (P)  2,  p.  49, 
145. 

rSTrBusG,  J.  referred  to  King  v.  Jones,  6  Taunt. 

418.] 

Buckley  in  reply. — General  words  have  not  the 
same  power  as  words  of  description,  but  yield  to 
the  intention  as  evidenced  by  the  whole  deed. 

Stikung,  J.,  after  stating  the  facts  given  above, 
proceeded  as  follows : — I  said  it  will  not  be 
necessary  for  me  to  go  through  all  the  cases 
which  were  cited  in  argument,  more  especially 
as  most  of  them  have  been  commented  on  in  the 
judgment  given  in  the  case  of  Crompton  v.  Jwrratt 
(53  L.  T.  Rep.  N.  S.  603  ;  30  Ch.  Div.  298), 
and  many  of  the  comments  which  I  should  be 
otherwise  induced  to  make  are  to  be  there  found. 
It  will  be  sufficient  to  my  purpose  to  refer  to 
that  case,  and  to  the  previous  case  of  Howard 
T.  The  Earl  of  Shreicshury  (29  L.  T.  Rep.  N.  8. 


862 ;  17  Eq.  378),  a  decision  of  the  late  Master  o{ 
the  Rolls,  m  which  his  Lordship  says :  "  Nothing 
I  consider  is  better  settled  than  that  these 
general  words,  even  where  they  would  pass 
the  land  ex  vi  terminorum,  are  restricted  by 
the  recitals,  and  what  is  called  the  scope  of 
the  instrument.  This  is  illustrated  by  the 
case  of  Hopkhison  v.  Ltuk  (10  L.  T.  Rep.  N.  S. 
122;  34  Beav.  215)  before  Lord  Romilly.  The 
principle  is,  that  though  words  of  specific  descrip- 
tion are  not  easily  dealt  with,  yet  general  woros 
are,  and  that  though  general  words  may  be  in 
themselves  large  enongn  (which  I  do  not  think 
these  are,  because  there  is  no  evidence  to  com- 
prise the  property  in  dispute),  yet  if  upon  the 
whole  scope  of  the  instini  ment,  as  to  which  especial 
regard  is  to  be  had  to  what  I  call  introductory 
recitals,  it  appears  it  was  not  the  intention  of  the 
parties  to  pass  those  properties,  it  will  not  pass 
them."  Tnen,  as  an  addition  to  that,  I  refer  to  a 
passage  a  little  further  on,  where  he  says  with 
reference  to  another  part  of  the  case :  "  I  have  not 
now  to  deal  with  general  words,  but  I  have  to  deal 
with  precise  and  specific  descriptions,  and  I  feel 
myself,  in  the  present  stateof  the  authorities  which 
have  settled  the  landmarks  of  real  property  law  in 
a  wa;f  which  no  judge  is  entitled  to  aisturb,  in  a 
position  to  say  this,  that  I  am  not  aware  of  any 
authority  in  which  a  clear,  precise,  and  specific 
description  of  property  in  the  operative  part  of  a 
deed  has  been  controlled  at  law  by  the  effect  of 
mere  recitals  or  by  inference  from  the  covenants, 
or  subsequent  parts  of  the  deed."  It  therefore 
appears,  according  to  this  statement  of  the  law, 
that,  as  regards  property  which  is  clearly,  pre- 
cisely, and  specifically  described  in  the  operative 
part,  there  is  no  question  as  to  intention  at  all, 
out  that  that  property  passes  by  the  deed,  what- 
ever the  intention  of  the  parties  may  have  been. 
But,  as  regards  property  which  is  described  by 
general  words,  it  is  a  question  whether  it  was  or 
was  not  the  intention  of  the  parties  to  pass  that 
property ;  that  intention  is  to  be  determmed  by  a 
consideration  of  the  whole  deed,  the  introductory 
recitals,  the  covenants,  and  the  subsequent  parts 
of  the  deed,  and  also,  though  it  is  not  there  speci- 
cally  mentioned,  I  think  by  any  surrounding  cir- 
cumstances which  may  properly  be  taken  into 
consideration  in  construing  a  deed.  That  is  ex- 
pressly laid  down  by  Cotton,  L.J.  in  the  case  of 
Crompton  v.  Jarratt  (ubi  sup.).  Therefore  the 
law  as  laid  down  by  the  Court  of  Appeal  with 
reference  to  words  of  this  kind  is,  that  they  are 
put  in  for  the  purpose  of  sweeping  up  anything 
which  by  mistake  has  been  omitted,  or  has  been 
overlooked,  and  in  the  present  case  the  words 
with  which  I  have  to  deal  are  manifestly  of  the 
nature  referred  to  in  those  judgments,  and  are 
more  pointed  than  those  which  formed  the  sub- 
ject of  the  decision  in  the  case  of  Crompton  v. 
Jarratt,  because  we  have  here  what  did  not  occur 
in  that  case,  the  words  "  if  any  "  occurring  in  the 
operative  part  of  the  deed.  Now,  in  the  present 
case  the  property  which  is  alleged  to  bo  included 
under  these  sweeping  words  is  said  not  to  fall 
much  short  either  as  regards  its  extent  or  value  of 
that  which  is  specifically  devised,  and  it  is  more 
than  probable  that  none  of  the  parties  could  have 
intended  that,  by  words  which  are  simply  intended 
to  provide  against  any  oversight,  property  of 
so  groat  value  should  pass.  But,  although  this 
element  cannot  be  left  out  of  conaide^tilqn,  r^ard 
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must  be  had,  in  coming  to  a  decision,  to  the  other 
-snrronnding  circnmstanres,  to  the  recitals  and 
the  scope  of  the  deed ;  and  passing  to  a  considera- 
tion ot  the  deed,  it  is  to  be  observed  in  the  first 
place  that  all  the  recitals  must  be  regarded.  We 
find  then  that  it  begins  with  the  following 
recital :  "  Whereas  the  Earl  of  Durham  is  now 
eeised  or  absolutely  entitled  to  him  and  his  heirs 
in  fee  simple  in  possession  of  and  in  the  manors, 
estates,  and  hereditaments  hereinafter  mentioned 
or  referred  to,  and  hereby  granted  and  released, 
or  intended  so  to  be,  situate,  lying,  and  being 
in  Lambton,  Bourn  Moor,  Harraton,  and  Great 
Lumlev,  all  in  the  county  of  Durham,  but  subject, 
as  to  all  such  manors,  estates,  and  hereditaments, 
to  the  payment  of  the  sum  of  24,0(XW.  charged 
thereon  for  the  portions  of  the  three  sisters  of  the 
Earl  of  Durham,  as  the  younger  children  of  the 
late  earl,  and  to  a  term  of  1500  years,  limited  in 
the  same  estates  for  raising  or  securing  such  por- 
tions by  an  indenture  of  settlement,"  which  is 
mentioned,  "  and  subject  also,  as  to  the  said 
manors,  estates,  and  hereditaments  in  Lambton, 
Bourn  Moor,  and  Harraton  aforesaid,  or  the 
greater  part  thereof,  to  the  payment  of  two  prin- 
cipal sums  of  4«,000I.  and  20,0001.  respectively 
secured  thereon  by  two  indentnres,"  of  which  the 
particulars  are  there  given.  That  is  a  plain 
recital  to  my  mind  that  all  the  property  mentioned 
or  referred  to  in  the  deed,  or  intended  to  be 
thereby  granted  or  released,  was  subject  to  the 

?ayment  of  a  sum  of  24,000J.,  and  to  the  term  of 
500  years,  and  securing  it,  and  that  part  of  it  was 
subject  to  the  other  mortgage  debts,  and  it  is  to 
be  observed  that  there  is  no  mention  of  any 
further  incumbrances.  After  a  reference  to  the 
'  fortune  of  the  countess  we  come  to  this,  "  A.nd 
whereas,  upon  the  treaty  for  the  said  intended 
marriage,  and  in  consideration  of  the  settlement 
of  the  portion  or  fortune  of  the  said  Lady  Beatrix 
Frances  Hamilton,  as  hereinafter  mentioned  or 
referred  to,  and  of  the  said  Marquis  of  Abercom 
securing  the  annual  sum  of  2802.  as  an  immediate 
provision  for  his  said  daughter  as  hereinafter 
also  mentioned  or  referred  to,  it  was  stipulated 
and  agreed  that  all  and  every  the  manors,  estates, 
and  hereditaments  of  the  said  George,  Earl  of 
Durham,  situate  in  Lambton,  Bourn  Moor, 
Harraton,  and  Great  Lnmley  aforesaid,  should 
be  conveyed,"  and  so  forth,  "to  the  uses  and 
for  the  ends,  intents,  and  purposes  herein- 
After  limited,  expressed,  and  declared  of  and 
concerning  the  same  for  the  purpose  of  secur- 
ing the  annual  sum  of  3201.  to  the  countess 
during  the  continuance  of  the  said  intended 
marriage  by  way  of  pin  money,  and  for  securing 
to  her  a  jointure  rentcharge  of  3000Z.  in  case 
she  shall  survive  the  said  Earl  of  Durham, 
and  also  for  securing  portions  for  the  younger 
children  of  the  said  intended  marriage  and 
otherwise  as  hereinafter  mentioned.".  The  main 
object  of  this  deed,  therefore,  was  not  apparently 
80  much  to  settle  the  family  estates  as  to 
secure  a  provision  for  the  coimtess,  and  the 
portions  for  the  younger  children.  Without  con- 
tinuing the  recital  further,  it  does  expressly  recite 
an  agreement,  that  all  the  manors,  estates,  and 
hereditaments  of  the  Earl  of  Durham,  situated  in 
these  three  townships,  should  be  settled,  and  that 
was  what  was  very  greatly  relied  upon  in  the  argu- 
mect,  and  indeed  it  was  urged  that  it  was  almost 
conclusive  of  the  case.    I  cannot,  however,  having 


regard  to  the  authorities,  be  of  that  opinion,  for 
it  IS  clearly  laid  down  that  you  are  to  have  regard 
to  the  whole  of  the  deed,  and  the  scope  of  the 
instrument ;  and  therefore,  notwithstanding  this 
explicit  recital,  I  am  bound  to  consider  the  other 
recitals,  and  the  other  parts  of  the  deed.  Now 
that  recital  is,  no  doubt,  to  this  effect,  that  the 
property  intended  to  be  settled  consists  of  all  or 
any  of  the  estates  and  hereditaments  of  the  earl 
in  those  townships,  and  from  this  recital,  com- 
bined with  the  first,  we  should  naturally  draw  the 
conclusion  that  all  the  estates  and  manors  ot  the 
earl  in  these  four  townships  were  subject  to  the 
charge  of  24,000i.,  and  the  800i.  a  year ;  but  yrbea 
the  tacts  are  examined  they  prove  that  a  con- 
siderable part  of  the  property  comprised  in  the 
schedule,  and  which  on  the  principle  laid  down  by 
the  late  Master  of  the  Bolls  is  the  property  to  be 
passed  by  the  deed,  was  not  at  the  date  of  the  deed, 
and  never  has  been,  the  subject  of  the  charge  or 
the  term,  and  that  a  great  part  of  the  property 
formerly  the  subject  of  the  charge  had  been 
formally  released  by  the  trustees.  It  also  ap- 
pears that  nearly  the  whole  of  the  property  men- 
tioned in  the  sixth  paragraph  of  the  statement  of 
claim  was  not  at  the  date  of  the  deed,  and  had 
not  ever  been,  subject  to  the  charge  or  the  term. 
These  facts  show  that  the  deed  was  prepared  by 
someone  who  was  not  well  acquainted  either  with 
the  state  of  the  earl's  title  or  with  the  extent  of 
his  estate,  and  in  my  judgment  these  circum- 
stances greatly  diminish  the  weight  which  other- 
wise would  be  due  to  the  recital  which  has  been 
relied  on ;  and  in  those  circumstanoes  I  con- 
ceive that  it  is  even  more  incumbent  than  it 
otherwise  would  be  to  consider  carefully  the 
effects  of  the  covenants  in  the  subsequent  parts 
of  the  deed.  Now,  the  recital  with  which  I  have 
just  been  dealing  continues — ^it  is  not  a  separate 
recital,  but  a  continuation  of  the  same — "  And 
upon  such  treaty,"  that  is  the  treaty  for  the 
marriage,  "  it  was  further  stipulated  and  agreed 
that  the  said  Earl  of  Durham  should  out  of  his 
own  proper  money,  at  the  times  and  in  the 
manner  hereinafter  mentioned,  pay  and  satisfjr 
the  said  sums  of  24,0002.,  40,0002..  and  20,OOOL, 
and  all  interest  due  or  to  accrue  thereon  respec- 
tively, and  procure  the  cesser  or  merger  of  the 
said  term  of  1-500  years  so  created  for  securing 
such  portions  as  aforesaid,  and  should  also  p.'t>- 
cure  the  legal  estate  of  inheritance  of  and  in  the 
said  mortgaged  hereditaments  to  be  setljed  and 
conveyed,  freed  and  discharged  from  such  mort- 
gage debts  and  all  interest  thereon  to  such  uses," 
and  so  forth.  There  is  not  any  reference  there, 
or  indeed  in  any  other  part  of  the  deed,  specifi- 
cally to  any  other  incumbrance  affecting  the 
settled  property.  In  point  of  fact,  it  appears  that 
the  property  comprised  in  the  schedule,  or  some 
parts  of  it,  was  subject  to  two  small  mortgages ; 
that  is  to  say,  a  comparatively  small  one  to  Sir 
John  Hayford  Thorold  to  secure  31501.,  Md 
another  to  Hutton  Kowe  to  secure  3600L  and  in- 
terest. Then,  after  recitals  relating  to  the  fortune 
of  the  countess,  there  comes  the  witnessing  part 
I  have  already  read,  the  parcels,  and  out  of  the 
parcels  are  excepted  certain  coal  mines  and  seams 
of  coal  and  collieries,  and  also  tithes  and  certain 
other  exceptions ;  then  the  limitations  are  for 
the  term  of  ninety-nine  years,  then  there  is  the 
pin  money  term,  and  then  it  is  to  the  use  of  the 
Earl  of  Durham  for  his  life,  and  then  there  is  a 
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term  to  secnra  a  jointure  or  rentdiar^  of  30001. 
a  Tear,  and  then  other  terms  for  secnrmg  portions 
for  jonnger  cbildren,  and  then  it   says,  "  With 
remainder  to  the  nse  of  the  first  and  every  other 
son  and  sons  of    the   Earl  of    Darham  by  the 
conntess,  severally  and  successively  in  tail  male," 
with  a  final  remainder  to  the  earl  and  his  heirs  in 
fee.    Then,  what  has  happened  is,  that  the  eldest 
Mn,  the  present  Earl  of  Dnrham,  has  disentailed, 
and  he  now  contends  that  the  property,  which  is 
described  in  the  6th  paragraph  of  the  statement 
of  claim,  is  vested  in  him  in  fee.     On  the  other 
band  it  is  alleged  by  the  plaintifE  that  that  pro- 
perty was  not  comprised  in  the  settlement,  and  has 
passed  nnder  the  will  of  the  late  earl.    We  now 
come  to  the  covenants,  and  in  the  first  place  we 
have  the  five  nsnil  covenants  for  title,  the  earl 
covenanting  with  certain  tmstees  in  manner  fol- 
lowiog;  and  there  it  is  to  be  obsei-ved  that  the 
covenants  are  not  in  any  way  qualified  or  re- 
stricted, but  are  absolnte,  and  extend  to  all  incum- 
brances whatever  affecting  the  property  which  is 
conveyed.   There  is,  first  of  all,  the  usual  covenant 
that  the  earl  is  "  Jawfally  and  rightly  seised  of 
all  the  manors  hereinbefore   mentioned    to    be 
hereby  granted  and  released  as  aforesaid,  for  a 
f;ood,  snre,  perfect,  absolute,    and    indefeasible 
estate  of  inheritance  in  fee  simple  in  possession 
(subject  and  charged  as  hereinbefore  mentioned  or 
raferred  to),"  and  then  that  he  has  "  full  power  to 
grant  and  convey  these  hereditaments  with  every 
other  appurtenance,"  except  as  aforesaid.    That 
exception  relates,  I  think,  to  the  coal  mines,  and 
the  tithes,  and  the  other  property  excepted  in  the 
parcels,  but  as  regards  tnese  two  covenants,  the 
only  iocnmbrances  which  are  referred  to  are  those 
ot  the  HOOOI.,  the  40,0002.,  and  the  20,0002.  speci- 
fically mentioned  in  the  deed,  and  if  there  did 
exist  any  other  incumbrances   those   covenants 
were  broken  the  moment  the  deed  was  executed, 
and  wonld  give  a  right  of  action  to  the  trustees 
with  whom  the  covenants  were  mad&  Then  there 
are  the  two  usual  covenants  for  quiet  enjoyment 
and  freedom  from  incumbrances,  the  24,000/.,  the 
«),000i.,  and  the  20,0001.,  being  specifically  men- 
tioned, and  then  a  general  statement  that  the 
enjoyment  is  to  be  "  free  and  clear  and  freely  and 
cl»rly  acquitted,  exonerated,  and  discharged,  or 
otherwise  well  and    sufficiently  saved    harmless 
and  kept  completely  and  effectually  indemnified 
of,  from,  and  a^gainst  all  and  all  manner  of  former 
and  other  erifts,  grants,  bargains,   sales,  leases, 
iBortgages,  settlements,  jointures,  dowers,  trusts, 
OSes,  entails,  rents  and  arrears  of  rent,  annuities, 
dd>t8.  statutes,  judgments,  recognisances,  extents, 
execntions,   estates,  tithes,  charges,   and  incum- 
brances,   whatsoever."     Those     two    covenants 
wonld,  of  course,  not  be  broken  until  some  claim 
Or  right  was  asserted  by  a  prior  grantee  or  incum- 
brancer.   Then  comes  the  covenant  for  further  as- 
«nrance  in  the  usual  form,  and  that  covenant  would 
give  to  the  trustees,  if  there  was  any  other  incnm- 
orance,  a  right  to  require  the  incumbrance  to  be 
discharged,  and  immediately  thereupon  on  the 
«Mcntion  of  the  deed  and  the  celebration  of  the 
Marriage,    the  tmstees  would,  if  they  saw  fit, 
be  entitled  to  take  proceedings  (first  of  all  making 
•  demand  requiring  the  incumbrance  to  be  dis- 
charged) to  enforce  that  covenant.  That  is  clearly 
shown  by  the  case  of  King  v.  Jonea  (5  Taunt.  418), 
to  which  I  referred  in  the  course  of  the  argn- 
iiKiit.    Then  comes  a  special  covenant  deahng  1 


with  the  mode  in  which  the  incumbrances  whicb 
are  specified  are  to  be  discharged  by  the  earL 
The  earl  covenants  that  he  will  out  of  his  own 
money  pay    off    these    three   sulus    of   24,0002.^ 
40,0001.,  and  20,0001.,  and  he  takes  time  in  order 
so  to  do.    The  sum  of  24,(X)02.  is  not  to  be  paid 
until  the  Ist  May  1872,  the  sum  of  40,0002.  is  to 
be  paid  by  five  equal  instalments  of  80002.  each 
on  the  29th  Nov.  in  each  of  the  years  1867,  1858, 
1859, 1860,  and  1861,  and  the  20,0002.  on  the  29th 
Nov.  1856.     That  covenant  would  operate  as  a 
qualification  as  regards  those  specific  sums  men- 
tioned in  the  prior  covenants,  and  of  course  the 
trustees  could  only  insist  on  the  discharge  of 
those  incumbrances  in  the  manner  specifically 
provided   for  by    the    deed.     Then,    contempo- 
raneously with  this  deed  of  settlement,  another 
was  made  by  way  of  security  under  which  five 
bills  of  exchange  for  52,8842. 7«.  6<2.,  and  six  policies 
of  assurance  on  the  life  of  the  earl  for  a  sum  of 
19,9992.  and  5,5942.  Three  per  Cents.  Consols  were 
provided    for    securing  tne   discharge    of   these 
charges  of  24,0002.,  40,0002.,  and  20,0002.    Now  let 
us   consider  what  was  the  property  which  it  is 
alleged    passed    under    these   general  sweeping 
words.    The  particulars  of  it  are  given,  as  I  nave 
already  said,  m  the  6th  paragraph  of  the  state- 
ment of  claim.   In  the  first  place,  there  are  mee* 
snages,  farms  and  lands  containing  923  acres^ 
subject  to  a  first  mortgage  by  Mr.  Ingham  for 
37,mX>2.  and  a  second  mortgage  for  25002. ;  then 
there  was  a  farm  containing  fiftv-two  acres,  which 
is  subject  to  a  mortgage  for  oOfiOCl. ;  and  then 
there  are  lands  and  hereditaments  containing  225 
acres,  subject  to  a  mortgage  for  175,0(X)2.    Now, 
I  stop  for  the  present  there,  and  consider  the 
position    with    reference    to    these    properties. 
If    these   properties,    which   I  shall,   following; 
the    statement    of   claim,    call   properties    Nob. 
1,    2,     and    3,    passed    nnder    the    deed,    the 
trustees   acquired,  in  the  way  I  have  already 
pointed  out,  an  immediate  right  to  sue  the  earl 
under  the  covenants  of  title,  and  had  a  right  to- 
require  the   discharge  of    these    incumbrances. 
Here    I  mast   refer    to    what   is   stated   in    an 
affidavit  which  has  been  filed  by  Mr.  Norton,  who- 
is  the  agent  of  the  earl,  with  reference  to  the 
property  included  in  the  mortgages  which  wer» 
charged  on  the  properties.    He  says :  "  The  lands 
firstly  described  in  paragraph    6  of  the  claint 
formed  only  part  of  tne  security  for  the  charges 
of  875,8002.  and  25002.,  as  collieries  of  great  value 
were  included  in  the  security,  and   the   lands 
therein  secondly  and  thirdly  described  formed 
but  a  very  small  part  of  the  security  for  the 
mortgages  of  39,0002.  and  175,0002.  ther'>in  men* 
tioned,  and  all  the  said  four  several  mortgages 
were  amply  secured  on  the  other  hereditaments 
subject  thereto.     Now,  it  is  admitted,  and  the 
case  on  the  part  of  the  present  Earl  of  Durham  is, 
that  it  was  not  the  mere  equity  of  redemption 
'that  passed  by  the  deed,  but  the  fee  simple  free 
from  incumbrances.     It  is  said  that,  as  recrards 
the  incumbrances  to  which  this  property  was 
subject,  there  was  other  property  of  great  value 
also  subject  to  the  incumbrances,  and  that  the 
parties  may  have  been  content  to  rely  on  this  cir- 
cumstance, and  have  considered  that  they  would  be 
able  to  throw  the  incumbrances  on  the  part  of  the 

Property  which  was  not  included  in  the  settlement. 
hat  might  be  a  reason  why  no  collateral  secu- 
rity was  taken  for  the  payment  of  these  largo^ 
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BtiniB  which  are  mentioned  in  the  6th  paragraph 
of  the  statement  of  claim,  as  was  the  case  with 
reference  to  the  24^0001.,  the  40,000?.,  -and  the 
20,0002.,  the  entire  securities  for  which  were  the 
settled  property ;  bat  that  to  my  mind  does  not 
meet  the  whole  of  the  case.  The  property  which 
is  alleged  to  have  been  settled,  although  it 
formed  but  a  small  part  of  the  property  subject 
to  the  mortgages,  might  nevertheless  be  an  essen- 
tial part  of  them.  It  appears  from  the  documents 
themselves  that  this  was  a  district  in  which 
mining  was  extensively  carried  on,  and  that  the 
mortgages  included  collieries  of  large  value. 
Now,  we  know  very  well  that  the  existence  of  a 
small  property  which  separates  two  mining  areas 
might  make  all  the  difference  in  the  expense  of 
working  those  areas,  and  the  absence  of  it  might 
make  a  very  material  difference  in  the  value  of  a 
mining  property,  or  of  a  security  which  was  com- 
prised in  it.  At  all  events,  it  is  sufficient  for  me 
to  say  that,  notwithstanding  there  was  other 
property  included  in  thene  mortgages,  the  mort- 
gagees might  not  be  willing  to  release  the  pro- 
perty which  is  supposed  to  nave  been  settled  by 
this  deed  ;  and  if  that  property  was  not  intended 
to  be  included,  I  think  the  parties  must  have 
contemplated  that  the  earl  would  sooner  or  later 
be  called  upon  to  discharge  these  heavy  incum- 
brances, or  otherwise  to  provide  for  the  convey- 
ance of  the  fee  simple  to  the  uses  of  the  settle- 
ment. Such  an  arrangement  would  not  be  other- 
wise than  attended  with  some  difficulty.  Specific 
arrangements  are  made  by  the  deed  as  to  the  dis- 
charge of  the  incumbrances  of  24,000Z.,  40,0001., 
and  20,000Z.  respectively,  amounting  in  all  to 
84,000i.  Those  arrangements  were  of  great 
importance  both  to  the  earl  and  to  the  trustees. 
The  periods  are  fixed  at  which  these  incum- 
brances for  84,0002.  arc  to  be  discharged.  The 
earl,  who  has  to  discharge  them,  knows  when  he 
will  be  called  upon  to  pay  them  off,  and  is  able  to 
make  arrangements  tor  the  fulfilment  of  his 
engagements.  The  trustees,  on  the  other  hand, 
are  relieved  from  the  consideration  of  the  question 
which  would  constantly  be  in  the  minds  of  them- 
selves, or  their  advisers,  in  the  absence  of  any 
definite  arrangement  being  come  to,  as  to  whether 
it  wa.s  their  duty  at  any  particular  time  to  enforce 
the  obligations  which  the  earl  had  contracted,  and 
whether  they  were  rendering  themselves  liable  for 
wilful  default  in  abstaining  from  so  doing.  I 
cannot  bring  myself  to  think  that,  when  such 
arrangements  were  necessary  for  the  purpose  of 
providing  for  the  payment  of  the  84,0002.,  it  was 
intended  also  to  provide  for  the  discharge  of 
incumbrances  to  the  amount  nf  nearly  a  quarter 
of  a  million,  which  on  one  view  of  the  language 
to  be  found  in  the  deed,  the  earl  had  made  him- 
self liable  to  pay  the  day  after  the  deed  had  been 
executed.  Having  regard  to  the  magnitude  of 
the  property  sought  to  be  swept  in  by  the 
general  words,  to  the  language  of  the  deed, 
to  the  absence  of  any  incumbrances  besides 
those  which  are  specifically  mentioned,  the 
absence  of  any  provision  by  which  the  in- 
cumbrances affecting  the  property  comprised  in 
Nos.  1,  2,  and  3  in  paragraph  6  of  the  statement 
of  claim  were  to  be  discharged,  and  also  taking 
into  congideration  that  the  recitals  contain  inaccu- 
racies and  mistakes,  I  think,  on  the  whole,  that  there 
is  a  sufficient  indication  of  intention  that  these 
properties  were  not  intended  to  pass,  and  I  accord- 


ingly hold  that  they  did  not  pass  by  thedeed.  Then, 
as  to  the  remaining  properties,  they  may  be  more 
shortly  disposed  of.  In  the  first  place,  I  will  deal 
with  No.  6,  which  is,  "  Messuages  or  cottages,  and 
gardens,  fana  and  other  lands  and  heredita- 
ments sitnate  at  or  near  Chatershaugh,  in  the 
township  of  Harraton,  for  the  purchase  of  the 
inheritance  in  fee  simple  of  which  at  the  price  of 
12,0002.  he  had  agreed  previously  to  the  22nd 
May  1854,  but  which  purchase  was  not  com- 
pleted by  him  till  the  2()th  Oct.  1858."  That  on 
the  argument  was  given  up :  but,  if  regard  is  to 
be  had  to  surrounding  circumstances,  it  would  be 
difficult  to  see  how  that  could  have  been  intended 
to  pass.  Then  the  fifth  is  an  undivided  eqoal 
third  |»rt  of  certain  lands  and  hereditaments 
situate  in  the  township  of  Harraton  to  which  the 
earl  was  entitled  in  fee  simple,  free  from  incum- 
brances. A  question  might  arise  as  to  whether 
that  was  ejutdeni  generis  with  the  properties  in- 
tended to  pass,  but  I  leave  that  out  of  considera- 
tion, and  deal  with  the  other  properties  in 
Harraton  and  G-reat  Lnmley,  and  the  question  is, 
whether  we  find  any  intention  that  those  should 
pass.  If  I  am  right  in  the  conclusion  to  which 
I  arrive  as  to  the  properties  comprised  in  Nos.  1, 
2,  and  3, 1  cannot  hold  that  all  the  property  of 
the  Earl  of  Durham,  in  the  specified  items,  was 
intended  to  pass.  Then  the  question  comes,  can 
any  limitation  to  the  generality  of  the  expres- 
sions be  deduced  from  a  consideration  of  the 
various  parts  of  the  deed  ?  I  think,  on  the  whole, 
I  can  arrive  at  a  limitation.  It  has  already 
been  pointed  out  that  by  the  first  recital  it  was 
intended  that  all  the  land  intended  to  be  settled 
was  subject  to  the  charge  of  40,0002.,  and  the  term 
of  1500  years.  It  appears  to  me  that  the  tme 
construction  of  the  deed  is  to  hold  that  the 
general  words  include  such  lands  of  the  Earl  of 
Durham,  in  the  several  townships,  as  were  sub- 
ject to  the  charge,  and  that  was  not  included  in 
the  settlement.  That  is  in  substance  the  view 
contended  for  by  the  plaintiff,  and  in  my  judg- 
ment there  most  be  a  declaration  in  accordance 
with  the  first  paragraph  of  the  statement  of 
claim. 

Solicitors :    Frere,   Foster,  and   Frere,  for  all 
parties. 


May  21,  25,  and  June  11. 

(Before  Stirling,  J.) 

Be  Hastie's  Trusts,  (a) 

Will — Bequest— Future  iliegitimaie  children  bor» 

in  tlte  testator's  lifetime. 
Wliere  a  testator  gave  tlte  residue  of  his  estate  in 
trust  for  his  four  natvral  children  (naming  them) 
1)1/  a  certain  woman  {M.  E.  M.)  and  for  "allaiid 
everii  otlurr  children  and  child  which  may  be  born 
of  f lie  said  M.  E.  M.  previotis  to  and  of  xohich  she 
may  he  pregnant  at  tlte  time  of  my  death,  to  he 
divided  equally  between  and  among  them,  share 
and  share  alike,"  three  other  children  who  were 
horn  of  M.  E.  M.  after  the  date  of  the  will  bnt 
before  tJie  death  of  the  testator,  and  all  of  whom 
icere  known  by  <Ae  surname  of  the  testator,  trere 
held  entitled  under  tJie  gift. 

James  H.wtie  by  his  will,  dated  July  1838,  after 
giving  an  annuity  to  M.  E.  M.  during  her  life,  or 

(a)  Reported  ^y  A.  PCLLiso,  Era.,  Parttetn^LMr. 
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tintil  her  marriage,  directed  hia  trnstees  to  stand 
possessed  of  the  residue  of  his  estate  "  in  trust  for 
my  fonr  natnral  children  by  the  said  M.  iS.  M.,  viz., 
James,  Charles,  Emma,  and  Jessie  Hastie,  and  all 
aad  every  other  children  and  child  which  mav  be 
bom  of  the  said  M.  E.  M.  previous  to  and  of  which 
Bhe  may  be  pregnant  at  the  time  of  my  death,  to 
Ik  divided  eqnaTly  between  them,  share  and  share 
alike." 

Besides  the  four  children  mentioned  in  the  will, 
there  were  three  other  children  born  of  M.  E.  M., 
ifter  the  date  of  the  will  and  before  the  death  of 
the  testator,  all  of  whom  were  known  by  the  sur- 
name of  the  testator ;  and  the  question  was 
whether  these  three  children  were  entitled  to  take 
nnder  the  gift  in  the  will. 

Graham  Hastings,  Q.C.  and  MaeSwinney  for 
the  petitioners. 

Grotvejwr  Woods,  H.  Greenwood,  Byrne,  Monta- 
sue  Shearman,  H.  S.  WiUiami,  and  Lemon  for 
Qtiier  parties. 

The  following  authorities  were  cited : 
Lotion  T.  Campion,  18  Beav.  87 ; 
Medtoorth  v.  Pope,  27  Beav.  71 ; 
Sousarih  v.  Mitu,  U  L.  T.  Bep.  N.  S.  544 ;  2  Eq. 

299  • 
floU  y.  Sindrey,  19  L.  T.  Eep.  N.  S.  669 ;  7  Eq.  170  ; 
Bill  V.  Crook,  L.  Bep.  6  H.  of  L.  265 ; 
OeeUtton  v.   Fallalove,  29  L.  T.  Eep.  N.  S.  785: 

L.  Bep.  9  Ch.  147 ; 
Be  AyieU  Tnutt,  1  Ch.  Div.  282 ; 
Crook  T.  HUl,  3  Ch.  Div.  773  ; 
fie  BoUon,  S*  L.  T.  Bep.  N.  S.  396 ;  31  Ch.  Div.  542. 

StlUlNfi,  J. — The  first  question  is,  what  is  the 
meaning  of  the  word  children  in  the  gifts  to  "  all 
and  every  other  children  or  child  which  may  be 
bom  of  the  said  Martha  Eliza  Macdaniell  pre- 
vious to  and  of  which  she  roav  be  pregnant  at  the 
time  of  my  death."  The  rule  is  stated  by  Lord 
Cairns  in  Hill  v.  Crook  (L.  Rep.  6  H.  of  L.  265)  as 
follows :  "  What  appears  to  me  to  be  the  principle 
which  may  &irly  oe  extracted  from  the  cases 
upon  the  subject  is  this — the  t^rm  children  in  a 
ynU  prima  facie  means  legitimate  children,  and  if 
there  is  nothing  more  in  the  will,  the  circum- 
stance that  the  children  are  referred  to  as 
ille^timute  children  will  not  entitle  those  ille- 
gitimate children  to  take."  The  rest  of  the  judg- 
ment shows  that  all  the  circumstances  of  the 
case  are  to  be  taken  into  consideration.  In  the 
present  case  the  testator  recognises  the  connec- 
tion existing  between  himself  and  Martha  Eliza 
Macdaniell,  and  there  is  nothing  in  his  will  to 
snggest  any  intention  on  his  part  to  put  an  end 
to  it,  and  we  know  in  fact  that  it  was  not  put  an 
end  to.  Looking  at  the  whole  will,  I  think  the 
testator  treats  the  connection  between  himself 
and  Martha  Eliza  Macdaniell  as  subsisting  and  to 
continue,  and  that  he  meant  to  provide  for  chil- 
dren then  living  and  children  to  be  afterwards 
bom,  and  the  effect  of  the  will  will  best  bo  given 
if  we  interpolate  in  the  will  after  the  words 
"  pregnant  at  my  death  "  the  words  "  all  of  whom 
I  am  willing  to  treat  as  my  natural  children."  I 
come  to  the  conclusion,  therefore,  on  the  con- 
struction of  the  will,  that  the  word  children  is 
used  by  the  testator  as  including  illegitimate 
children.  Then  comes  the  qupstion,  is  that  a  gift 
to  which  the  law  will  give  effect,  or  must  it  fail 
either  on  the  ground  of  uncertainty  or  as  being 
ag^nst  public  policy?  On  both  these  points  it 
seems  to  me  that  the  case  of  Ocdetton  y.  Fullalove  t 


(29  L.  T.  Rep.  N.  S.  785;  L.  Rep.  9  Ch.  App.147) 
is  a  distinct  authority,  and  it  is  not  for  me  to 
question  it.  If  the  subject  should  ever  com6  to  be 
considered  by  the  final  Court  of  Appeal,  the  fact 
of  Lord  Selnome's  dissent  from  the  other  judges 
in  that  case  will  no  doubt  have  consideraole 
weight.  All  I  have  to  do  is  to  find  out  what  it 
decided,  and  to  abide  by  it.  James,  L.J.,  at 
p.  163  of  9  Ch.  App.,  is  reported  to  have 
said :  "  Another  result  is  that  when  a  man 
is  speaking  of  ilJegitimate  children  as  his, 
there  can  be  no  doubtv  as  to  what  he  means  as 
to  existing  children,  but  thera  may  be  an  in- 
soluble question,  an  uncertainty  not  capable  of 
being  made  certain  as  to  future  children.  A  man 
makes  a  gift  to '  my  future  children  by  A.  B.' 
There  is  a  condition  annexed  to  the  gift  that  they 
shall  be  really  his  children,  but  that  is  a  con- 
dition  the  existence  or  non-existence  of  which  it 
is  impossible  to  ascertain.  His  access  or  non> 
access,  the  access  or  non-access  of  any  other 
person  or  persons,  the  more  or  less  profligacy 
or  immorality  of  the  female,  the  si^s  of  race, 
or  caste,  or  blood,  might  have  all  to  be 
inquired  into  and  brought  into  public  dis- 
cussion before  it  could  be  ascertained  whether 
or  not  they  were  his  children.  The  law  forbids 
such  inquiries."  Therefore  it  is  clear  that  the  Lord 
Justice  recognised  it  to  be  the  law  that,  if  the 
illegitimate  children  are  defined  with  reference 
to  their  paternity,  the  gift  will  fail  for  uncer- 
tainty. But  then  he  goes  on  to  say  (p.  164) : 
"  But  with  regard  to  the  female,  there  is  no  un- 
certainty whether  a  child  is  or  is  not  bom  of  her 
body ;  it  is  a  fact  perhaps  of  all  others  the  most 
easily  capable  of  conclusive  proof,  and,  if  there 
be  an  nnqualified  unconditional  gift  by  a  testa- 
tor '  to  the  illegitimate  children  bom  and  to  be 
born  of  the  body  of  A.  B.  before  my  death,'  there 
can  be  at  all  events  no  uncertainty  in  ascertain- 
at  his  death  who  are  the  persons  answering  the 
description."  That  shows  therefore  that,  in 
the  opinion  of  James,  L.J.,  such  a  gift   as  the 

S resent  is  not  void  for  uncertainty.  And 
[ellish,  L.J.  says :  "  In  mjr  opinion,  a  bequest  to 
the  illegitimate  children  of  a  particular  woman 
who  shall  be  the  reputed  children  of  the  ticstator, 
is  not  more  uncertain  than  a  bequest  to  the 
future  illegitimate  children  of  a  woman  simply." 
Therefore  he  was  of  the  same  opinion.  Then  as 
to  the  other  question,  is  there  anything  in  the 
policy  of  law  opposed  to  such  a  gift  P  That  also 
seems  to  me  to  be  settled  by  Occletton  v.  Fullalove. 
The  distinction  appears  to  be  this :  If  the  gift 
is  by  deed  in  favour  of  future  illegitimate 
children,  or  by  will  in  favour  of  illegitimate 
children  to  be  begotten  after  the  death  of  the 
testator,  it  is  bad,  but  if  it  be  to  illegitimate 
children  to  come  into  existence  between  the  date 
of  the  will  and  the  death  of  the  testator,  it  is  not 
bad.  In  Occletton  v.  Fullahve  the  gift  was  to 
"  all  other  children  which  he  might  have,  or  be 
reputed  to  have  by  M.  L.,  then  born,  or  thereafter 
to  be  born."  Ana  it  was  held,  that  a  child  born 
between  the  date  of  the  will  and  the  death  of 
the  testator  could  take.  James,  L.J.  said : 
"  If  there  be  an  illicit  condition  precedent  or 
subsequent  to  a  gift,  it  either  avoids  the  gift,  or 
becomes  itself  void.  If  the  gift  requires  or 
implies  the  continuation  of  wrong-doing,  that  is 
in  substance  a  condition  of  the  gift,  and  falls 
within  the  rule  as  to  conditions.    But  how  caa 
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that  apply  to  an  instrument  like   a  will,  with 
reference  to   gifts  taking  effect  at  the  death  in 
favonr  of  persons  then  in  existence  ?    The  will 
takes  effect,  because  whenever  dated  or  ezecated 
it  is  the  expression  of  the  testator's  last  will — of 
the  intentions  which  he  has  at  the  last  moment  of 
•  his  existence.     His  keeping  and  leaving  it  unre- 
voked is,  in  point  of  law,  and  generally  in  fact,  a 
continued  adhesion  to  it.  And,  if  a  man  could,  by 
an  attested  signature  made  the  moment  before 
his  death,  make  validly  such  a  disposition  as  that 
now  in  question  before  us  (of  which  there  can  be 
no  doubt},  how  does  any  question  of  public  policy 
intervene  to  affect  the  disposition  which  he  has 
made  some  days,  or  months,  or  years  beforehand, 
to  be  produced  and  take  effect  as  his  last  inten- 
tion upon,  and  not  until,  the  moment  of  his  death  p" 
And  ne  goes   on  to  say :    "  So  I  conceive  that 
if  a  testator  were  to   provide  by  will  for  the 
offspring  of  a  really  future  damnatut  coitus  (f  utnre 
with  respect  to  the  will  taking  effect  as  a  will),  it 
woald  be  void  as  a  gift  by  reason  of  the  illegal 
condition  precedent,  and  as  being  a  direct  induce- 
ment to  the  man  and  woman  to  continne  in  a  life 
of  lawless  immorality.    But  that,  as  I  have  said, 
cannot  be  predicated  of  an  instrument  revocable 
and   secret  until  the  moment  of  the  testator's 
death,  and  a  gift  thereby  made  absolutely  and 
without   an^  condition    in  favour  of   a  person 
then  in  existence,   howevor  that  existence  had 
been    caused."      And   Mellish,    L.J.    says  :     "  1 
have  next  to  consider  whether  a  bequest  to  the 
future  illegitimate  children  of  a  woman  who  shall 
be  the  reputed  children  of  the  testator,  is  void  on 
the  ground  of  public  policy.    I   agree  that  the 
earlier  authorities,  and  in  particular  Blodioell  t. 
Edwards,  as   reported  Cro.  Eliz.  509,    do  go  a 
long  way  to  establish  that  a  settlement  of  property 
by  deed  on  future  reputed  children  or  bastards  is 
void  as  being  contrary  to  public  policy.  Fenner,  J. 
is  there  reported  to  have  said,  '  that  they  had 
conferred  with  divers  of  the  justices  in  Serjeants'- 
inn,  and  that  the  greater  opinion  of  them  was 
that    a  remainder  to  his    first  reputed   son  or 
bastard  is  not  good,  because  the  law  doth  not 
favour  such  a  generation,  nor  expect  that  such 
should  be,  nor  will  suffer  such  a  limitation  for 
the  inconvenience  which  might  arise  thereupon.' 
I  am  not  disposed  to  throw  any  doubt  on  the 
correctness  of  this  opinion.    If  a  man  at  the  com- 
mencement of  an  illicit  intercourse  with  a  parti- 
cular woman  could  make  a  valid  settlement  on  his 
expected  illegitimate  children,  this  would,  I  think, 
manifestly  encourage  the  immoral  connection  and 
discourage  marriage  which  the  law  favours.    The 
present  case,  however,  is  the  case  of  a  will,  and  it 
18  necessary  to  consider  how  far  the  same  doctrine 
applies  to  wills.    Now,  if  a  wUl  is  so  worded  as 
to  give  a  bequest  to  illegitimate  children  to  be 
begotten  after  the  death  of  the  testator,  I  think  it 
would  be  subject  to  the  same  objection  as  a  settle- 
ment by  deed,  and  it  may  be  observed  that  both  in 
Methan  v.  Ihike  of  Devon  (1  P.  Wms.  629)  and  in 
Hill  V.  Crook  (L.  Rep.  6  H.  of  L.  265)  the  will  was 
the  will  of  a  third  person  and  not  of  either  the 
father  or  the  mother  of  the  children,  and  if  in 
those  cases  the  word  "  children  "  had  been  held 
to  include  future  illegitimate  children,  it  would 
include  children  begotten  after  the  death  of  the 
testator,  when  the  will  had  come  into  operation. 
In  the  present  case,  the  will  being  the  will  of  the 
patative  father  himself,  it  is  impossible  that  it 


can  encourage  immoral  intercourse  after  his 
death."  That  is  the  rule  laid  down,  and  here  the 
children  to  take  are  limited  to  children  bora 
before  the  testator's  death.  It  seems  to  me  there- 
fore to  fall  within  that  rule.  I  was  referred  to  the 
case  of  Re  Bolton  ,-  Broruin  v.  BoUon  (54  L.  T.  Bep. 
K.  S.  396 ;  31  Ch.  Div.  542),  but  that  does  not 
seem  to  touch  the  case.  There  the  class  of  chil- 
dren to  take  were  defined  with  reference  to  their 
paternity,  and  it  was  held  that  they  could  not 
take.  But  Cotton,  L.J.,  as  to  the  ratio  decidendi 
of  Oeclaton  v.  FuUalove,  says :  "  It  only  decided 
that  the  child  came  within  the  description  in 
the  will  of  children  whom  he  might  be  reputed 
to  have  by  a  particular  woman,  and  that  there 
was  no  rule  of  public  policy  which  prevented  the 
child  from  taking."  It  seems  to  me  that  the  Lord 
Justice  recognised  the  true  principle  of  OceUtlo* 
V.  FvXldUyve,  and  therefore,  having  come  to  the 
conclusion  which  I  have  stated  upon  the  coastmc- 
tion  of  the  will,  I  am  of  opinion  that  the  fund  is 
divisible  into  sevenths. 

Solicitors  for  petitioner,  8oame»,  Edward*,  and 
Jones. 

Solicitors  for  other  parties,  Taiham,  Son,  and 
Lonsada;  Weall  and  Barker;  Ghinery,  Aldridgt, 
and  Co. ;  Httghes,  Hooker,  Buttanshaw,  and 
Thunder. 


May  11  and  12. 

(Before  Kxkbwich,  J.) 

Tophajc  «.  Booth,  (a) 

Statute  of  Limitations  (3^4  Will.  4,  c.  27),  «.  40 

—  Mortgage  —  Payment    or    acknoicledgment  — 

Same  hand  to  receive  and  pay — Trustees. 

The  rule  laid  dovm  in  Burrell  v.  Lord  Egremont 
(7  Beav.  205),  that  "  where  the  rent,  ont  of  which 
the  interest  of  the  charge  ought  to  be  paid,  is 
receivable  by  and  belongs  to  the  same  person  u>ho 
is  entitled  to  the  interest"  the  Statute  of  Limi- 
tations (1834),  sect.  40,  is  not  applicable,  applies 
to  the  case  where  the  two  legal  rigiita  are  vetted 
in  different  sets  of  trustees  for  the  same  beneficial 
owner. 
B.,  who  died  in  1834,  gave  his  residuary  estate  to 
trustees  to  pay  thereout  an  annuity  to  his  widow. 
The  widow  married  S.,  and  in  1838  B.'s  tnutae 
advanced  the  whole  residuary  estate  to  S.  on 
mortgage.  In  1838  S.  settled  the  mortgaged 
property  on  trust  for  Mrs.  S.  for  life.  8.  died 
in  1856.  The  rents  of  the  pri/perty  uierc  not  more 
than  sufficient  to  pay  the  annuity,  and  Mrs.  S. 
received  the  rents  during  her  life,  and  died  in 
1885.  There  had  been  no  payment  as  tueh  of 
any  interest  on  the  mortgage,  and  no  adeiuna- 
leJgment  given.  In  an  action  for  foreclosurt  bjf 
the  trustee  of  B.'s  will  against  the  trustees  of  tht 
settlement : 
Held,  that  the  right  of  the  plaintiff  was  not  barred 

by  the  StattUe  of  Limitations. 
Henry  Bhowk,  who  died  in  1834,  gave  aU  his 
real  and  personal  estate  to  his  trustees,  John 
Topham  and  others,  on  trust  to  pay  the  income 
to  his  wife  Mary,  for  life  or  during  widowhood, 
and  in  case  of  her  marriage  to  pay  heraa 
annuity  of  3001.  during  her  life,  and  subject 
thereto  on  trust  for  the  children  of  Elizabeth 
Logan.  ^^^^ 

(a)  Beported  by  F.  Qouiiii,  Eiiq.(BuTlitar.MJ«v. 
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In  1838  the  testator's  widow  married  William 
Sbarp.  In  March  1838  William  Sharp  conveyed 
certain  lands  to  Topham,  by  way  of  mortgage  to 
Recnre  the  repayment  of  7352.,  being  part  of 
the  testator's  estate  advanced  to  Sharp,  and  by  a 
farther  charge  certain  other  sums  were  in  like 
manner  secured.  The  whole  of  the  residoary 
trast  estate  amounting  to  4350L,  was  in  fact 
advanced  to  Sharp.  By  a  deed  of  settlement  in 
Jnne  1838,  Sharp  conveyed  the  lands  subject  to 
the  mortgage  to  tmstees  on  certain  trasts  under 
which  Uary  Sharp  was  tenant  for  life  of  the  said 
lands.  Part  of  the  sums  secured  by  the  mort- 
gtga  had  been  paid  oS,  and  part  of  the  lands 
released  from  the  charge,  leaving  about  30002.  due 
from  Sharp  on  the  security  which  had  been 
transferred  to  the  plaintiff,  Johanna  Topham,  as 
trostee  for  the  persons  entitled  under  Henry 
Brown's  will.  Certain  other  dealings  with  the 
property  took  place  which  are  immaterial  to  the 
present  refiort.  Sharn  died  in  1856,  and  ever 
since  that  time  Mary  Snarp  had  herself  received 
the  rents  of  the  settled  property  and  had  kept 
them.  They  were  not  sufBcient  to  satisfy  her 
annuity  under  Brown's  wUl. 

The  plaintiffs  Johanna  Topham  and  Logan 
(who  was  one  of  the  beneficiaries  under  Brown's 
will)  bronght  this  action  against  the  present 
tmstees  of  the  settlement  of  1838,  claimine  fore- 
closure of  the  mortgage  or  sale.  The  defendants 
i^eaded  (,inter  alia)  the  Statute  of  Limitations. 
The  action  now  came  on  for  triaL 

WarminfftoH,  Q.O.  and  Ooehran  for  the  plain- 
tiffs.— The  plaintiffs  are  not  bound  by  9  &  4 
WiU.  4,  c  27,  s.  40,  for,  although  it  is  true  that 
there  has  been  no  actual  payment  of  interest  on 
the  mortp^age,  nor  any-  acknowledgment  given, 
that  is  simply  because  Mrs.  Sharp  was  owner 
both  of  the  charge  and  of  the  rents  of  the  mort- 
raged  property.  The  principle  of  Burrell  v.  Lord 
Egrentont  (7  Bea.  205)  applies.    They  cited  also 

Tfyime  v.  Sh^tm,  2  Ph.  303 ; 

Baldmn  ▼.  Baldmn,  4  It.  Ch.  Bep.  SOI ; 

Lord  Carbery  r.  Prenton,  18  Ir.  Eq.  Bep.  455. 

Barber,  Q.C.  and  Vernon  B.  Sniith  for  the 
defendants. — Ko  interest  has  been  paid  on  the 
mortgage  for  nearly  thirty  years.  Li  Burrell  v. 
Lord  Egretmmt  there  was  the  same  hand  to 
reoeive  and  pay,  but  in  the  present  case  the 
trustees  of  the  settlement  of  1838  were  the 
persons  to  pay,  and  the  trustees  of  Brown's  will 
the  persons  to  receive  the  interest  on  the  mort- 
gage. If  the  trustees  of  the  will  have  neglected 
their  dnt^,  that  cannot  prejudice  the  mortgagor. 
The  legtJ  estate  was  in  the  tmstees  of  the  will, 
and  they  ought  to  have  enforced  payment.  The 
payment  by  Mrs.  Sharp  to  herself  cannot  be 
treated  as  a  payment  bythe  settlement  trustees, 
or  by  their  authority.    They  cited 

Eaiiock  V.  Aihberry,  46  L.  T.  Bep.  N.  8.  856 :  19  Ch. 
DiT.  539; 

Smebould  v.  Smith,  55  L.  T.  Bep.  N.  S.  194;  88  Ch. 
DiT.  127. 

Warmington,  Q.C.  was  not  called  upon  to 
reply. 

Kbuswich,  J. — I  confess  to  having  been  con- 
siderably embarrassed  during  the  progress  of  the 
aignment  in  this  case,  but  I  have  come  to  a  con- 
clusion, and  I  do  not  think  any  advantage  would 
^  gained  by  my  hearing  any  further  argument. 
The  plaintiffs  claim  as  mortgagees — that  is  to 


say,  the  first  plaintiff  as  mortgagee,  and  the  other 
as  beneficially  interested.  They  claim  under  a 
mortgage  granted  in  the  year  1838,  on  the  5th 
March,  by  one  William  Sharp.  As  a  matter  of 
fact,  there  was  a  farther  charge,  and  then  some 
part  of  the  property  included  in  the  mortgage 
and  farther  charge  was  released,  and  then  that 
released  property  was  again  mortgaged,  and  that 
second  mortgage  was  transferred  to  a  person 
under  whom  the  plaintiffs  claim.  Not  forgetting 
these  things  one  may  say  with  snfiScient  accuracy 
that  the  plaintiffs  claim  under  a  morts^g^  of  the 
5th  March  1838.  Now,  the  first  objection  on 
behalf  of  the  defendants,  who  take  the  place  of 
the  mortgagors — that  is  to  say,  claim  the  equity 
of  redemption  or  are  in  that  position — is  ttu^ 
that  mortgage  of  1838  is  absolately  gone — ^that  it 
no  longer  exists,  and  under  these  oircumstances : 
[His  Lordship  then  dealt  with  certain  trans- 
actions which  had  taken  place  in  the  year  1856, 
with  regard  to  the  property,  which  it  was  argned 
had  put  an  end  to  the  mortgage  of  1838 ;  but,  after 
holding  that  under  the  circumstances  the  mort- 
gage was  not  affected  thereby,  his  Lordship 
proceeded :]  That  being  so,  a  serious  question 
arises,  whether  the  ri^ht  of  the  mortgagee  is  not 
barred  by  the  operation  of  the  Statute  of  Limi- 
tations. It  is  common  ground  that  no  interest 
was  paid  on  the  mortgage  debt  for  upwards  of 
twenty  years,  which  would  bring  it  within  the 
period  limited  by  the  statute  3  &  4  Will.  4,  c.  27, 
8.  40;  that  is  to  say,  no  interest  was  paid  in 
this  sense,  that  nobody  ever  handed  over  so  many 
sovereigns  or  notes,  or  even  a  cheque,  and  nobody 
gave  a  receipt  for  them.  If  the  case  could  be 
rested  on  that,  the  statute  would  apply,  and  the 
right  of  the  mortgagee  would  be  barred.  But 
the  circumstances  are  very  peculiar.  This  mort- 
gage was  granted  to  secure  and  as  representing 
an  annuity  fund  to  which  Mrs.  Mary  Sharp  was 
entitled  under  the  will  of  Henry  Brown.  She 
was  therefore  entitled  to  the  interest  on  this 
mortgage  debt.  That  bein?  so,  of  course  whoever 
might  have  received  it — the  tmstees  of  Henry 
Brown  or  whoever  else — would  have  been  bound  to 
pay  it  over  to  her,  and  so  long  as  there  was  no 
improper  dealing  she  might  have  given  the  mort- 
gagor a  receipt  for  the  interest  from  time  to  time, 
ana  her  trustee  could  not  have  claimed  it  as 
against  the  mortgagor  if  the  mortgagor  had  paid 
her.  Then,  strangely  enough,  Mrs.  Snarp  became 
entitled  to  the  mortgaged  property  in  this  way : 
In  1838 — which  I  take  to  be  the  only  date  neces- 
sary to  bear  in  mind,  because  the  1856  settlement 
depends  on  the  transaction  of  1856,  which  I  now 
disregard — William  Sharp,  the  mortgagor,  con- 
veyed the  equity  of  redemption  of  this  pro- 
perty to  trustees  in  trust  for  sale,  with  the 
consent  of  himself  and  wife,  and  then  trusts  were 
declared  of  the  proceeds  of  sale  and  of  the  rents 
and  profits  until  sale  in  the  ordinary  way,  and 
those  trusts  were  these :  In  trust,  during  the 
joint  lives  of  William  Sharp  and  Mary  his  wife, 
to  pay  to  Mary  Sharp  for  her  separate  use,  and 
after  the  death  of  either  of  them,  if  Mary  Sharp 
was  the  survivor,  as  was  the  case,  to  her  for  life, 
and  if  he  was  the  survivor  to  him  for  life. 
Therefore  during  the  joint  lives  she  was  tenant 
for  that  period  for  her  separate  use  as  a  feme  aole, 
and  after  the  death  of  her  husband  she,  as  the 
BorviTor,  was  tenant  for  life.  The  result  was  that, 
if   the  interest  on  the  mortgage  debt  had  b^n 
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paid  by  the  mortgagor  to  any  person  entitled  to 
receive  it,  that  person  must  have  accounted  for  it 
in  some  way  or  other  to  Mrs.  Sharp.  That  Mrs. 
Sharp  was  entitled  to  haxe  it  eventually,  there 
can  be  no  doubt.  But  then  it  is  ar^ed  that  she 
was  not  reaUy  the  person  liable  to  pay  the 
interest ;  that  the  trustees  were  the  persons  liable 
to  pay  the  interest,  and  that,  though  she  was 
entitled  to  the  rents  and  profits,  yet  she  was  not 
liable  to  pay  the  interest  on  the  mortgage  debt ; 
that  there  was  not  that  coalition  of  the  two 
interests  which  would  exclude  the  operation  of 
the  Statute  of  Limitations.  In  order  to  meet 
the  argument  one  must  consider  the  principle 
laid  down  in  Burrell  v.  Lord  Egremont  {ubi  rup.), 
which  has  been  adopted  in  many  other  cases, 
and  recognised  in  all  the  case?  on  the  statute 
which  have  at  all  touched  on  the  same  point, 
including,  I  think,  Harlock  v.  Ashberry  {ubi  awp.), 
which  was  before  the  Court  of  App«il.  Burrell 
V.  Lord  Egremont  is  a  well-known  case,  generally 
cited  with  reference  to  the  rights  of  a  tenant  for 
life  to  keep  alive  for  his  own  benefit  a  charge  on 
the  inheritance  which  he  purchases.  But  it  is 
cited  now  for  a  point  which  arose  with  reference 
to  that,  but  otherwise  different.  I  said  during 
the  argument,  and  I  repeat,  that,  as  a  rule,  nothing 
can  be  more  unsafe  or  unfair  to  a  learned  judge 
than  to  take  a  passage  from  a  judgment  and  to 
construe  it  without  reference  to  the  facts  of  the 
case.  But  that,  though  a  general  rule,  must 
not  be  pushed  too  far.  Many  judges  lay  down 
principles ;  the  late  Master  of  the  Bolls  frequently 
did  so  in  his  more  important  judgments  ;  ne  laid 
down  the  principles  wnich  guided  the  court  before 
he  applied  them  to  the  facts  of  the  case,  and  it  is 
frequently  a  convenient  method  of  proceeding. 
I  consider,  in  this  judgment  of  BwrreU  v.  Lord 
Egremont — a  lengthy  and  carefully  considered 
judgment — Lord  Langdale  did  lay  down  a  principle 
applicable  to  a  case  of  this  kind  quite  indepen- 
dently of  the  case  before  him,  though  he  applied 
the  case  to  it.  I  understand  the  prmciple  which 
he  lays  down — a  principle  quit>e  consistent  with 
all  the  other  cases — is  this,  that,  in  order  to  apply 
the  Statute  of  Limitations  to  the  particular  case, 
you  must  find  a  person  liable  to  pay,  and  a  person 
liable  to  receive,  the  interest — i.e.,  two  different 
persons ;  and  that  when  he  speaks  of  an  "  assign- 
able person,"  or  the  "person  entitled  to  the 
interest,"  be  does  not  necessarily  mean  the  person 
legally  entitled  to  claim  it  from  the  tenants  by 
virtue  of  the  ownership  of  the  legal  estate.  In 
the  same  way  ho  does  not  refer  to  the  person  who 
is  bound  to  pay  as  the  legal  owner  of  the  estate 
charged,  but  he  means  that  when  the  interest 
beneficially  belongs  to  the  same  person  who 
would  suffer  if  the  interest  were  paid — that  is  to 
say,  from  whose  income  the  payment  would  be  a 
deduction — yon  cannot  apply  the  statute.  That  is 
howl  read  his  language,  particularly  the  passage 
where  he  uses  these  words  (7  Beav.  p.  235) : 
"  Where  the  rent,  out  of  which  the  interest  of  the 
charge  ought  to  be  paid,  is  receivable  by  and 
belongs  to  the  same  person  who  is  entitled  to  the 
interest."  I  think  it  woold  be  doing  injustice  to 
Lord  Tiangdale's  language  to  suppose  he  did  not 
mean  it  to  apply  to  a  case  where  there  was  either 
a  legal  liability  to  pay  or  a  legal  right  to  receive, 
as  distinguished  from  the  oeneficial  interest. 
Now,  in  this  case  it  seems  to  me  that  Mrs.  Sharp  I 
was  entitled  to  receive  the  rents  and  profits ;  she  I 


was  also  entitled  to  receive  the  interest  on  the 
mortgage  debt.  If  it  had  been  paid  to  her 
trustees,  they  must  have  paid  it  over  to  her.  On 
the  other  hand,  if  the  interest  on  the  mortcage 
debt  had  been  paid  by  the  trustees,  it  would  nave 
been  a  deduction  from  her  life  interest  if  it  had 
been  taken  out  of  the  rents  and  profits,  and  she 
would  have  had  so  much  less.  I  put  to  Mr. 
Yemon  Smith  the  case  which  occurrad  to  me  as 
a  fair  test :  Suppose  Mrs.  Sharp  had  said  to  her 
trustees,  "  I  care  not  what  your  legal  rights  are, 
whether  you  are  bound  to  pay  or  whether  the 
mortgagor  ought  to  have  a  receipt  for  the  interest 
or  not :  I  tell  you  I  am  in  possession  of  the  pro- 
perty out  of  which  the  mortgage  interest  moat 
come,  and  I  say  it  shall  not  be  applied  in  that 
way."  I  cannot  see  that  the  trustees  would  have 
had  any  answer  to  such  a  direction  on  her  park 
It  is  said  that  the  case  is  not  within  the  statute, 
or  that  the  circumstances  do  not  take  it  out  of 
the  statute.  I  do  not  think  those  expressions  are 
accurate.  I  understand  the  principle  laid  down 
by  Lord  Langdale,  as  applied  to  a  case  of  this 
kind,  to  be  this  :  The  statute  provides  that  unless 
during  a  certain  period  the  interest  has  been  paid 
by  the  person  by  whom  the  same  shall  be  payable, 
or  his  agent,  or  some  acknowledgment  haa  been 
given,  the  statute  shall  run.  You  are  not  bound 
to  show  a  receipt  in  writing  or  an  account.  If 
the  circumstances  are  such  that  the  court  nay 
fairly  presume  that  payment  was  made,  then 
the  court  will  presume  that  payment,  notwith- 
standing that  no  such  payment  is  proved,  and 
notwithstanding  that  as  a  matter  of  fact  one 
knows  very  well  no  cash  passed  or  no  cheque 
was  ever  drawn,  and  nothing  done  in  the  way  of 
formal  payment.  I  think  that  in  this  case  the 
court  ought  to  presume  that  Mrs.  Sharp  did  that 
which  any  reasonable  person  would  have  done, 
and  said,  "  I  being  entitled  to  receive,  I  being  in 
fact,  for  all  intents  and  purposes,  liable  to  pay,  I 
will  not  have  this  time  and  trouble  and  expense 
wasted  in  passing  money  or  documents  from 
hand  to  hand;  I  shall  remain  in  possession;  I 
shall  take  the  rents  and  profits,  and  the  result  is 
I  shall  not  get  the  interest  on  the  mortgage  debt 
qua  interest,  but  I  shall  get  it  qua  rents  and 
profits."  That  seems  to  me  the  fair  conclusion 
from  the  circumstances.  I  think  the  case  is 
supported  by  Burrell  v.  Lord  Egremont,  and  is 
not  controverted  by  any  other  case  cited,  or  any 

grinciple  on  which  the  court  administers  justice 
etween  parties.  Therefore  I  think  the  plainti& 
are  entitled  to  stand  as  mortgagees  under  the 
deed  of  1838,  and  I  suppose  all  they  want  is  the 
ordinary  mortgage  account  on  that  footing. 

Solicitors  for  ^aintiffs,  Shai'pe,  Parkers,  and 
Co.,  for  Laeee,  Bird,  Newton,  and  JUeharditm, 
LiverpooL 

Solicitors  for  defendants,  BeU,  Broderick,  and 
Gray,  for  J.  B.  Culahaw  and  Co.,  Liverpool. 
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COURT   OF   APPEAL. 

Jan.  20  and  May  21. 
(Before  Lord  Eseeb,  M.B.,  Bowzn  and  Fbt,  L.JJ.) 
HEyDEBsoN  Bbothers  v.  The  Merset  Docks 
AND  Habbocb  Board,  (a) 

APPEAL  FBOH  THE   QUEEN'S    BENCH   DIVISION. 

Lkerpool  Dock  rales — Mersey  Dock  Acts  Consolida- 
tion Act  1858  (21  ^  22  Vid.  e.  xdi.),  «.  230. 
A  vessel  sailing  from    Glasgow  with  part  of  its 
cargo,  entering  the  docks  at  Liverpool  and  taking 
m  board  more  cargo,  but  not  discharging  any, 
and  proceeding  thence  to  a  foreign  port,  is  only 
Uailis  to  pay  to  the  Mersey  Docks  and  Harhovr 
Board  such  dock  rates  as  are  payable  by  vessels 
trading  inwards  to  Liverpool  from  Olasgow  (Lord 
Esher,  M.B.,  dissentiente). 
Per  Lord  Esher,  M.B. :  Such  a  vessel  is  liable  to 
pay  such  dock  rates  as  are  payable  by  a  vessel 
trading  outwards  from  Liverpool  to  sum  foreign 
port. 
This  wag  an  action  tried  before  Mathew,  J.,  in 
London,  in  which  the  plaintiffs,  as   owners   of 
ressels  trading  between  Liverpool  and  Glasgow 
aod  foreign  ports,  alleged  that  the  defendants,  as 
the  harbonr  authority  for  the  port  of  Liverpool, 
bad  charged  rates  for  the  use  of  the  docks  tnere 
which  were  excessive  and  illegal. 

The  practice  with  regard  to  the  voyages  of  the 
plaintiffs'  ships  was  that  they  took  in  a  portion 
of  their  cargo  at  Grlasgow ;  proceeded  thence  to 
Liveipool,  where  they  entered  the  docks  and  com- 
pleted their  loading,  bnt  discharged  no  cargo; 
and  thence  proceeded  to  some  foreign  port,  gene- 
rally in  India,  where  they  discharged.  They 
then  loaded  a  fnll  cargo  in  the  foreign  port  for 
the  United  Eangdom ;  and  sometimes  came  back 
to  Liverpool,  and  having  discharged  cargo  in  the 
docks  there,  proceeded  with  the  rest  of  their 
cargo  or  in  ballast  to  Glasgow,  or  sometimes 
came  bock  to  Glasgow  direct. 

By  the  Mersey  Dock  Acts  Consolidation  Act 
1858  (21  &  22  Vict.  c.  xcii.),  s.  230,  it  is  provided 
that, 

_  All  Teasels  entering  into  or  leavinf^  the  docks  shall  be 
liable,  acoording  to  the  tonnage  bnrden  thereof,  to  pay 
to  the  board  the  rates  hereinafter  oalled  Dock  Tonnage 
Bttee,  mentioned  in  the  schednle  B  to  this  Act  annexed, 
tecording  to  the  seTeral  and  respectiye  classes  of 
TOTages  desoribed  in  snch  schednle,  that  is  to  say,  to  or 
feom  the  port  of  Lireipool  from  or  to  any  parts  or  places 
in  roch  acnednle  mentioned,  and  snch  rates  shall  be  paid 
to  the  board  by  the  masters  or  owners  of  such  Tessels, 
and  shall  be  charged  as  follows  : 

Tassels  trading  inwards  shall  be  liable  to  the  rates 
I^ble  in  respect  of  the  most  distant  of  all  the  ports 
bom  which  snch  vessel  shall  have  traded  to  Liverpool. 

Teasels  arriving  in  ballast,  bnt  trading  outwards,  and 
also  Teasels  bnilt  within  the  port  of  Liverpool  or  trading 
oatwatds,  shall  be  liable  to  the  rates  payable  in  respect 
of  the  most  distant  of  all  the  porta  to  which  they  shall 
trade  ontwards,  and  vessela  bnilt  within  the  said  ^rt 
on  first  trading  ontwards,  shall  be  liable  to  one  moiety 
ooly  of  snch  rates,  bnt  shall  thereafter  pay  full  rates. 

Tassels  arriving  in  ballast  at  and  departing  in  ballast 
nam  the  said  port  shall  be  liable  to  one  moiety  only  of 
ue  rates  payable  to  the  most  distant  of  all  the  ports 
for  which  snch  vessels  shall  clear  ont  or  depart. 

One  arrival  with  one  departure  of  a  vessel  shall  be 
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ooDsidered  as  one  voyue,  whether  sooh  vessel  shall 
have  traded  both  inwards  and  outwards,  or  arrived  or 
departed  in  ballast,  and  without  regard  to  any  inter- 
mediate ports  between  which  she  may  have  traded  while 
absent  from  Liverpool,  but  snch  vessel  shall  be  liable  to 
the  rates  payable  in  respect  of  the  most  distant  of  iM 
the  ports  to  which  sncb  vessel  shall  hare  traded : 
vessels  arriving  in  ballast  and  trading  ontwards,  and 
vessels  bnilt  in  the  port  of  Liverpool  and  trading  ont- 
wards, and  having  paid  the  rates  payable  on  snob 
trading  ontwards,  shall  afterwards,  on  trading  inwards, 
be  liahle  to  the  rates  payable  on  vessels  traduig 
inwards. 

By  Schedule  B,  the  rates  payable  by  vessels 
entering  the  docks  from  or  leaving  the  docks  for 
other  ports  in  England  or  foreign  coontries  were 
set  ont,  the  rates  varying  according  to  the 
distance  of  the  country  specified  from  the  docks, 
the  rate  being  4^.  a  ton  for  vessels  trading  from 
or  to  Scotland,  1«.  5d.  per  ton  from  or  to  India. 

Mathew,  J.  held,  that  the  defendants  were 
entitled  to  charge  the  dock  rates  in  respect  of 
the  plaintiffs'  vessels  as  for  vesseli*  trading 
inwards  from  Scotland,  and  that  they  were 
entitled  to  charge  the  dock  rates  as  for  vessels 
trading  outwards  to  India,  but  that  this  voyage- 
and  the  return  voy^e  from  India  to  Liverpool 
made  one  arrival  and  one  departure  to  be  con* 
sidered  as  one  voyage  within  the  meaning  of  the 
statute,  and  that  they  were  therefore  not  entitled 
to  charge  in  respect  of  such  return  voyage  as  for 
a  vessel  trading  inwards  from  India. 

Against  this  decision  both  the  defendants  and' 
the  plaintiffs  appealed. 

Firday,  Q.C.,  JV«ncfc,  Q.C.,  and  T.  F.  Bquarey^ 
for  the  defendants. 

The  Attomey-Oen«ral,  Cohen,  Q.C.,  and  Joseph 
Walton,  for  the  plaintiffs. 

The  arguments  suflSciently  appear  from  the 
judgment  of  the  court.  ^^  ^^  ^^ 

May  21.  —  The  following  judgments  were- 
delivered : — 

Lord  Esher,  M.B. — ^The  Liverpool  Dock  Acts 
are  a  long  series  of  statutes  dealing  with  a  com- 

glicated  and  technical  business,  a  business  which 
as  been  developing  enormously  from  period  to 
period.  The  statutes  are  therefore  necessarily 
complicated,  probably  wanting  in  consistency, 
and  therefore  obscure,  certainly  fuU  of  terms  and. 
phrases  usual  in  the  business,  unusual  in  ordinary 
colloquial  language.  The  great  canon  of  con- 
struction of  such  documents  is  to  learn  the  busi- 
ness, and  the  language  of  the  business  with 
regard  to  which  they  are  written,  and  then  to 
construe  the  documents  by  applying  them  to  that 
business  and  to  that  language.  Tne  business  in 
the  present  case  is  that  of  a  great  seaport  and 
harbour  with  docks,  the  whole  adapted,  con- 
structed, and  managed,  for  the  importation  and 
exportation  of  goods  by  sea.  In  order  to  carry 
on  such  a  business,  the  principal  elements  are 
deep  channels,  beacons,  buovs,  lights,  auays,  dock 
entrances,  docks,  and  wareuouses.  Tne  staff  of 
persons  employed  must  be  various,  including 
pilots,  harbour-masters,  dock-masters,  labourers, 
police,  clerks,  &o.  The  income  necessary  to  main- 
tain so  vast  a  business  mast  be  collected  from 
those  who  use  the  harbour  and  docks.  They  are 
used  by  ships,  which  come  to  and  use  them  for 
the  purpose  of  carrying  goods.  In  such  a  sea- 
port both  ships  and  goods  must  be  subject  to  the 
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cnstoms.  The  terms  and  phrases  used  in 
statntes  and  documents  applied  to  such  a  bnsi- 
ness  will  therefore  be  those  commonlj  nsed  by 
merchants  and  shipowners  in  regard  to  ships  and 
to  the  import  and  export  of  goods,  and  by  revenne 
officers  with  regard  to  the  business  of  the  customs 
relating  to  ships  and  goods.  The  income  in  such 
cases  is  collected  by  a  system  of  rates,  and  the 
chief  rates  are  almost  necessarily,  from  the  nature 
of  things,  harbour  rates,  light  dues;  pilotage 
dues,  dock  rates,  crane  and  auay  rates.  The 
"  harbour  rates,"  and  "  light  ana  pilotage  dnes," 
ore  applicable  to  ships  coming  mto  and  going 
out  01  the  port  or  harbour ;  they  are  payments  for 
facilities  given  to  the  ships,  which  facilities  are 
equally  necessary  for  the  snips,  whether  they  are 
IcMded  or  unloaded,  whether  they  do  or  do  not 
enter  the  docks.  The  "  dock  rates "  are  the 
payments  for  the  use  of  the  docks,  as  distin- 
suished  from  the  rest  of  the  port  or  harbour.  The 
oxxiks  give  facilities  to  trading  ships  with  regard 
to  their  trade,  which  is  the  trade  of  carrying 
imported  and  exported  goods,  and  to  the 
goods  with  regard  to  the  trade  of  importing 
and  exporting  them  as  articles  of  commerce. 
This  case  deals  more  with  the  docks  and  the 
dock  rates  than  with  the  harbour  and  the  harbour 
rates.  It  is  right  therefore  to  consider  with  the 
greater  attention  the  course  of  business  as  to  the 
docks.  There  is  considerable  skill  and  labour  in 
moving  a  ship  in  a  dock  to  or  from  the  dock 
gates;  but  no  one  who  has  not  seen  it  can 
realise  the  skill  and  labour  exercised  by  the 
servants  of  the  dock  board  in  the  conduct  and 
superintendence  of  the  entiy  or  exit  of  a  large 
ship  through  the  gates  of  a  Liverpool  dock  from 
or  mto  the  fierce  tideway  of  the  Mersey.  So  far 
as  the  ship  is  concerned,  the  chief  anxiety  and 
labour  with  regard  to  the  use  by  her  of  the  docks 
is  the  anxiety  and  labour  of  her  entry  and  exit. 
The  use  of  the  docks  for  the  goods  imported  and 
exported  is  a  use  of  warehouses,  quays,  cranes, 
and  the  labour  of  putting  the  goods  into,  or  taking 
them  out  of,  the  ship.  There  is,  of  course,  a 
payment,  as  of  rent,  for  the  time  during  which 
ship  and  goods  are  in  the  dock.  And  there  is  an 
immense  expense  incurred  in  providing  for  the 
safety  of  ships  and  goods  whilst  in  the  docks.  It 
is  obvious  that  the  mode  of  imposing  payment  for 
the  various  services  and  facilities  thus  described 
required  ingenuity.  Ajid  it  was  certain  to  be, 
and  it  is  the  case,  that,  in  order  to  understand 
correctly  the  scheme  or  schemes  of  those  who 
have  imposed  the  different  rates,  one  must  under- 
stand the  business  with  which  they  were  dealing. 
The  light  and  pilota^  dues,  and  other  harbour 
dues,  payable  for  ships,  are  easily  understood. 
They  are  payable  in  respect  of  the  use  of  the 
entrances  to  the  Mersey  and  of  the  use  of  the 
Mersey.  They  are  therefore  obviously  payable 
equally  by  ships  which  do,  and  ships  which  do 
not,  enter  the  docks.  The  dock  rates  are 
necessarily  extra  to  these,  and  are,  moreover,  the 
higher  rates.  It  is  clear  therefoie  that  no  ship 
wul  enter  a  dock  nnless  for  repairs,  or  for  carry- 
ing  on  its  trade,  namely,  the  trade  of  carrying 
goods  to  or  from  the  port  of  Liverpool.  The 
scheme  of  pavment  for  the  use  of  the  docks  by 
the  ship  and  by  the  goods,  a  scheme  of  payment 
according  to  the  distance  of  a  port  to  or  from 
which  a  ship  trades  to  Liverpool,  is  based,  no 
doubt,  upon  good  business  principles ;  but  it  ia 


not  easy,  and  it  is  unnecessary,  to  explain  the 
grounds  of  it.  Inasmuch  as  the  dock  is,  as 
matter  of  fact,  used  only  by  a  ship  carrying  on 
its  trades  (except  in  the  case  of  repairs),  the  pay- 
ment for  the  ship  would  be  sure  to  be  confined 
to  a  trading  ship.  The  trading  of  a  ship  consists 
in  her  business  of  carrying  goods.  The  goods 
which  she  is  thus  carrying,  as  part  of  her  trader 
are  at  Liverpool — goods  which  she  carries  to  or 
from  Liverpool  as  a  terminus  of  carriage.  The 
business  phrases  for  the  business  of  the  ship  in 
carrying  goods  to  or  from  such  an  import  or 
export  port  as  Liverpool,  are,  in  customs  phrase- 
ology, "  vessels  clearing  inwards  or  outwards ; " 
in  mercantile  or  business  phraseology,  "vesaelt 
trading  inwards  or  outwaros."  They  ore  corn- 
spending  phrases  nsed  to  describe  the  same 
transaction.  Ships  which  do  not  carry  goods 
into  Liverpool  to  be  there  delivered  are  not  by 
the  customs  "  cleared  inwards  "  to  Liverpool,  or 
in  business  said  to  be  ships  "  trading  inwards " 
to  Liverpool.  No  basiness  men  would,  in  my 
opinion,  think  of  saying  that  a  ship  which  came  into 
Liverpool  with  a  declared  intention  of  not  deliver- 
ing any  goods  there,  and  which  delivered  no  goods 
there,  was  a  ship  "  trading  inwards."  They  are  in 
customs  and  business  phraseology  said  to  be 
ships  "entering  into  Liverpool."  Ships  which 
do  not  carry  goods  by  taking  them  in  at  Liver- 
pool to  be  carried  elsewhere  are  not  by  the 
customs  "cleared  outwards"  from  Liverpool  at 
in  business  said  to  be  ships  "  trading  outwards  " 
from  Liverpool.  They  are  in  customs  and 
business  phraseology  said  to  be  "  ships  sailing" 
or  "outward  bound."  The  "clearing  inwards" 
is  the  authority  from  the  cnstoms  to  "  trade 
inwards;"  the  "clearance  outwards"  is  the 
authority  of  the  customs  to  "trade  outwards." 
So  far  as  the  use  of  the  Liverpool  Docks  is 
concerned,  the  trading  of  the  ships  means  taking 
goods  on  board  in  a  dock  to  be  carried  elsewhere^ 
or  bringing  goods  into  a  dock  to  be  delivered  to 
the  consignees  from  that  dock.  Either  of  these 
transactions  may  happen  under  different  circum- 
stances :  First,  a  ship  may  come  into  the  dodc 
empty  in  order  to  take  goods  on  board  and  leave 
the  dock  loaded ;  or,  secondly,  she  may  come  into 
the  dock  loaded  in  order  to  discharge  her  goods 
there,  and  to  leave  the  dock  empty ;  or,  thirdly, 
she  may  come  into  the  dock  loaded  in  order  to 
discharge  her  goods  there,  and  then  to  load 
another  cargo  and  leave  the  dock  loaded.  There 
was,  I  will  venture  to  say,  no  other  state  of 
circumstances  (unless  she  was  to  come  or  stay  in 
for  repairs)  in  which,  as  matter  of  business  and 
fact,  it  was,  when  the  original  Liverpool  Dock 
Acts  were  passed,  contemplated  that  a  ship  would 
be  in  a  Liverpool  dock.  The  exceptional  mode 
of  dealing  adopted  by  the  plaintiffs  must  have 
arisen  at  a  later  period.  The  statntes  should  be 
first  construed  according  to  the  usual  business, 
which  existed  when  they  were  enacted.  Then  it 
will  be  necessary  to  determine  how  they  apply 
to  the  exceptional  and  more  novel  case.  The 
main  point  is  to  see  whether  the  statutes  have 
adopted,  aa  to  old  existing  business,  the  basiness 
phraseology.  If  they  have,  we  must  applv  that 
phraaeology  to  the  case  under  discussion.  Having 
read  all  the  statutes  brought  before  us,  it  a{^)ear8 
that  all  of  them  deal  with  the  different  rates  in. 
as  nearly  as  possible,  the  same  terms.  Attention 
and  examination  may  therefore  be  confined  to 
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the  statute  21  &  22  Yict.  c.  xcii.,  passed  in  1858. 
The  title  divides  the  subject  as  I  have  stated 
that  business  mast  divide  it,  namely,  into  a 
dealing  with  the  docks  and  a  dealing  with  the 
port  and  harbour.  The  rates  are.  in  the  first  part 
of  the  Act,  described  to  be  dock  rates,  tonnage 
rates,  graving  dock  rates,  harbour  rates,  whu^ 
rates,  warehouse  rents,  town  dues,  anchorage 
dues.  The  fourth  part  deals  with  the  manage- 
ment of  the  doc^  and  quays,  and  with  the 
absolute  control  given  to  the  harbour  masters 
and  dock  masters  over  the  entry  and  exit  of  ships 
into  and  from  the  docks.  The  fifth  pnrt  deeus 
with  the  management  of  the  port  and  harbour ; 
the  sixth  part  deals  with  the  pUotage.  The 
pilotage  rates  are  dealt  with  in  sect.  133,  and 
tie  imposed  in  respect  of  piloting  "  a  vessel " 
"  to  the  port "  or  "  out  of  the  port " — no  limita- 
tion of  the  vessel  being  a  "trading  ship;"  no 
mention  of  going  into  "  dock."  They  are  payable 
bjr  every  vessel  "  coming  to  "  or  "  going  out  of  ' 
tne  port.  The  seventh  part  deab  witu  transit 
■beds,  warehouses,  and  goods.  The  eleventh  part 
deals  with  rates  and  duties.  This  part  divides 
"  the  tonnage  rates,"  which  is  a  general  nomen- 
datnre,  into  "  dock  tonnage  rates  "  and  "  harbour 
rates,"  following  the  business  division.  By  sect. 
238,  "  all"  vessels  "  coming  into  "  or  "  going  out " 
of  "  the  port "  of  Liverpool,  and  not  entering  the 
docks,  shall  be  liable,  &c.,  to  the  tonnage  rates, 
hereinafter  called  "  harbour  rates,"  &o.  It  must 
be  observed  that  these  are  to  be  paid  by  all 
vessels,  and  they  are  said  to  be  vessels  "  coming 
into "  and  "  going  out  of ; "  not  trading  into 
or  trading  out  of  the  port.  By  sect.  239, 
"  The  objects  for  which  such  '  harbour  rates ' 
shall  be  levied,  &c.,  are :  The  maintenance  of  the 
lighthoases,  light  ships,  buoys,  beacons,  sea 
marks,  land  marks,  telegraphs,  lifeboats,  iScc.,  and 
the  improvement  of  the  port  and  harbour  in  any 
other  respect  than  in  the  construction  and  main- 
tenance of  the  docks,  &c."  The  division,  the 
natural  division,  as  matter  of  business,  is  exactly 
followed  in  the  statute,  and  the  statute  imposes 
the  incidence  of  payment  exactly  as  business 
would.  Bearing  this  in  mind,  we  must  endeavour 
to  construe  sect.  230.  In  it  vessels  are  described 
as  first,  vessels  "  trading  inwards ;"  secondly, 
vessels  arriving  in  ballast  but  "trading  out- 
wards;" thirdly,  the  statement  is  "vesseb  built 
within  the  port  of  Liverpool  or  trading  out- 
wards." These,  it  is  said,  shall  be  liable  to  the 
ntes  payable  in  respect  of  the  most  distant  of  all 
the  ports  to  which  "  they  shall  trade  outwards." 
The  section  contLunes  :  "  One  arrival  with  one 
departure  of  a  vessel  shall  be  considered  as  one 
voyage,  whether  such  vessel  shall  have  traded 
both  inwards  and  outwards,  or  arrived  or 
departed  in  ballast,  &e. ;  but  such  vessel  shall  be 
liable  to  the  rates  payable  in  respect  of  the  most 
distant  of  all  ports  to  which  such  vessel  shall 
have  traded."  The  first  of  these  divisions  corre- 
sponds with  the  second  of  the  business  divi.sion8 
above  set  forth ;  the  second  of  these  corresponds 
with  the  ordinary  mode  of  conducting  the  first 
hnsiness  division;  the  third  division  in  the 
statute  certainly  corresponds  with  the  third 
hnsiness  division.  The  question  is,  whether  the 
third  division  in  the  statute  does  not  also 
describe  that  which  I  have  called  the  exceptional 
mode  of  conducting  the  first  business  division. 
It  is  urged  that  it  does  not,  because  it  is  said 


that,  in  order  to  make  a  grammatical  conclusion 
to  the  phrase,  "and  also  vessels  built  within  the 
port  of  Liverpool,"  yon  must  read  "  and  "  instead 
of  "  or  "  as  the  following  word,  and  that  then  the 
exceptional  mode  is  not  described.  But  let  us 
dissect  the  sentence,  and  it  may  be  read  thus  : 
Yessels  arriving  in  ballast,  but  trading  outwards, 
shall  be  liable  to  the  rates  payable  in  respect  of 
the  most  distant  of  all  the  ports  to  which  they 
shall  trade  outwards :  vessels  built  within  the 
port  of  Liverpool  shall  be  liable  to  the  rates  pay- 
able in  respect  of  the  most  distant  of  all  the  ports 
to  which  they  shall  trade  outwards ;  vessels  trad- 
ing outwards  shall  be  liable  to  the  rates  payable 
in  respect  of  the  most  distant  of  all  the  ports  to 
which  thev  shall  trade  outwards.  If  the  section 
be  so  read,  it  covers  all  modes  of  trading  out- 
wards. If  it  is  true  to  say  that,  in  order  to  make 
goorl  grammar,  "  or "  must  be  read  "  and,"  it 
follows  that  the  circumstances  of  the  trade 
described  as  exceptional  are  not  covered  by  the 
statute  at  all.  In  such  a  case  the  ship  most 
clearly,  in  my  opinion,  does  not  "trade" 
inwards;  she  "enters  into"  the  dock,  but  does 
not  "trade  inwards."  If  she  is  not  within  the 
description  of  a  vessel  "  trading  outwards," 
although  in  fact  she  does  trade  outwards,  and 
uses  the  dock  solely  for  the  purpose  of  trading 
outwards,  she  will  pay  nothing  m  Liverpool  at 
the  time  for  the  use  of  the  docks.  If  she  should 
not  return  to  Liverpool,  she  would  have  used  the 
Liverpool  docks,  and  would  never  pay  anything 
for  the  use  of  the  docks.  I  cannot  think  that  it  is 
a  real  business  view,  and  therefore  I  think  it  is  not 
the  legal  interpretation  to  say,  that  for  the  sake  of 
grammar  the  word  "  or  "  should  be  changed  into 
"  and,"  so  as  thereby  to  produce  so  unbusinesslike 
a  result.  The  court  cannot  properly  read  one 
word  for  another  used  in  a  statute,  unless  it  is 
clear  beyond  doubt  that  there  is  a  pure  error  in 
the  record  of  the  word.  If  there  is  any  reason- 
able doubt,  the  word  actually  used  must  remain. 
It  seems  to  me  that  a  ship  which  goes  into  a 
Liverpool  dock  solely  for  the  purpose  of  taking' 
goods  on  board  to  carry  them  away  from  Liver- 
pool is  a  vessel  "  trading  outwards  "  within  the 
words  of  the  statute,  and  must,  under  and  by 
virtue  of  the  statute,  pay  the  rates  as  on  a  vessel 
"  trading  outwards,"  and  is  not  a  vessel  "  trading 
inwards.  Another  part  of  the  contention 
between  the  parties  raised  the  question  of  the 
construction  of  the  latter  part  of  sect.  230  as  to 
one  arrival  and  one  departure  to  be  considered 
as  one  voyage.  Here,  again,  let  us  examine  the 
business  in  order  to  see  whether  it  will  not  teach 
us  the  true  construction  of  the  statute.  If  a  ship 
goes  into  a  dock  to  unload,  does  unload,  and  then 
loads  a  new  cargo  before  she  goes  out,  she  is 
moved  through  the  dock  twice,  comes  into  the 
gates  once  and  goes  out  once.  If  a  ship  comes 
into  the  dock,  and  unloads,  and  goes  out  empty, 
and  afterwards  comes  in  empty,  and  loads,  and 
goes  out,  she  is  moved  through  the  dock  four 
times,  comes  into  the  gates  twice  and  goes  out 
twice.  One  would  expect  that  the  payment  in  the 
first  case  would  be  less  than  in  the  second,  con- 
sidering the  difference,  before  explained,  of  the 
skill,  laoour,  and  anxiety  necessarily  bestowed  on 
the  two  operations.  To  which  of  these  two  cases 
does  the  enactment  in  the  statute  appI^P  As 
mattor  of  business  to  the  first,  stipulatmg  for 
one  payment  for  the  performancO'Oi  one  opera- 
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tion.  It  would  seem  to  be  bad  busmess  to  stipa- 
late  for  the  same  payment  for  the  performance  of 
the  operations  as  is  charged  if  one  only  of  the  two 
'Operations  is  performed.  The  words  of  the  section 
are  rather  more  adapted  to  the  first  yiew  than  to 
the  second.  The  words  are  "  one  arrival  with  one 
•departure;"  they  are  not  "one  arrival  and  one 
departure ; "  not "  one  departure  and  one  arrival." 
If  the  words  are  ambiguous,  the  business  view 
should  prevail.  It  was  suggested  in  answer  to 
this  meaning  and  this  view,  that  ships  enter  a  dock 
«nd  discharge  in  it,  and  are  then  moved  round  to 
another  dock,  and  then  load.  If  that  is  so,  which 
is  not  proved,  the  removal  is  made  by  order  of 
the  dock  board  for  its  convenience,  the  removal 

fiving  no  advantage  to  the  ship,  and  the  board 
as  in  the  later  Acts  taken  that  burden  without 
additional  payment  rather  than  alter  the  incidents 
of  rating,  which  had  been  preserved  intact  through 
all  the  Acts.  When  the  mode  of  rating  was  first 
established,  there  were  not  many  docks  in  Liver- 
pool, and  this  suggested  removal  from  one  dock 
to  another  in  all  probability  did  not  take  place.  I 
am  of  opinion  that  the  statute  deals  with  the  first 
case  in  the  limitation  it  confers,  and  not  with  the 
second.  In  applying  these  views  to  the  present 
case,  we  mast  notice  the  contentions  raised 
between  the  parties.  The  contention  on  behalf  of 
the  plaintiffs,  raised  in  the  correspondence,  was 
thattheirships  traded  inwards  into  Liverpool  from 
India,  and  afterwards  traded  outwards  from 
Liverpool  to  India,  and  that  these  two  voyages 
made  one  arrival  and  one  departure,  to  be  con- 
49idered  as  one  voyage.  It  must  be  observed  that, 
in  order  to  make  this  point,  the  Glasgow  ship  was 
represented  as  commencing  her  carrying  busi- 
ness in  India  to  Glasgow,  instead  of  as  commenc- 
ing in  Glasgow  to  carry  to  India.  The  reason  is 
obvious ;  without  so  doing  the  Indian  trade  would 
not  commence  by  an  arrival  at  Liverpool,  but  by 
a  departure  from  Liverpool.  And,  in  this  con- 
tention, the  voyage  from  Glasgow  to  Liverpool 
and  from  Liverpool  to  Glasgow  were  dropped  out. 
The  view  of  the  learned  judge,  as  I  understand  it, 
is  that  the  entry  into  the  docks  from  Glasgow  is 
a  trading  coastwise  b^  the  ship,  and  she  must 
pay  the  rates  accordingly  ;  but  the  ship  then 
trades  outwards  to  India  and  afterwards  trades 
inwards  from  India,  these  two  making  one  arrival 
And  one  departure  to  be  considered  as  one  voyage ; 
and  that  the  voyage  to  Glasgow  is  also  a  part  of 
the  voyage  from  India.  As  to  these  views,  I 
cannot  agree  that,  as  matter  of  fact,  the  ship 
trades  inwards  from  Glasgow,  or  that  she  is  to  be 
considered  as  doing  so  within  the  meaning  of  the 
statute.  Neither  for  the  reasons  I  have  given  can 
I  agree 'that  the  two  Indian  voyages  are  one 
aiTival  and  one  departure,  to  be  considered  as  one 
-voyage  within  the  meaning  of  the  statute.  I  do 
aqree  that  the  voyage  from  Liverpool  to  Glasgow, 
■waether  carrying  cargo  or  not,  is  to  be  considered 
.as  one  voya^  with  the  voyage  from  India.  I 
li^tve  now  all  the  ships'  papers,  furnished  to  us  at 
our  reanest.  The  ships  are  not  "  cleared  out " 
from  Glasgow  to  Liverpool,  but  from  "  Glasgow 
to  India  via  Liverpool."  The  ships,  on  arrival 
at  Liverpool  from  Glasgow,  are  not  "cleared 
inwards.'  They  are  not  treated  as  trading  coast- 
wise under  a  "transire"  or  under  a  "special 
xroasting  order."  The  captain's  report  shows  tlwit 
the  Glasgow  goods  are  exported  to  India  and  are 
not  to  be  landed  at  LiveipooL    The  ships  are  at 


Liverpool  "  cleared  outwards  "  for  India.  On 
their  return  they  are  "cleared  inwards"  from 
India.  All  this  mode  of  dealing  with  the  ships 
by  the  customs  seems  to  me  to  lead  to  the  same 
conclusion.  I  am  of  opiuion  that  the  ship  on 
arrival  from  Glasgow  does  not  "  trade  inwards  " 
to  Liverpool.  She  cannot,  therefore,  in  respect 
of  the  entrv,  when  she  goes  into  a  dock,  be  liable 
to  "  dock  dues."  By  her  entry  into  the  Mersey, 
she  has  "  entered  into  the  port  of  Liverpool "  and 
is  liable  to  "  harbour  dues.  When  the  ship  enters 
into  the  docks  and  loads  therein  for  India,  she  is 
"  trading  outwards  to  India "  and  must  pay  the 
dock  dues  on  such  a  trading  outwards.  When 
she  returns  to  Liverpool  and  enters  the  docks  to 
discharge,  she  is  "  trading  inwards  to  Liver- 
pool from  India"  and  must  pay  for  dock  dues 
accordingly.  This  voyage  cannot,  within  the 
statute,  bis  considered  as  one  with  the  voyage  out 
to  India.  The  voyage  to  Glasgow  is  to  be  con- 
sidered as  one  with  the  voyage  from  India.  I  am, 
therefore,  of  opinion  that  the  charges  imposed  by 
the  defendants  were  correct,  and  that  the  judg- 
ment should  be  entered  for  them.  The  apjieil,  ut 
my  opinion,  should  be  allowed. 

FST,  L.J.  delivered  the  judgment  of  himsdf 
and  BoWEN,  L.J. — ^The  question  in  the  present 
case  tarns  entirely  on  the  true  construction  of  the 
230th  section  of  the  Liverpool  Dock  Acts  Ckm- 
solidation  Act  1858,  which  impraes  dock  tonnage 
rates  in  the  port  of  Liverpool.  These  rates,  it  may 
be  at  once  observed,  apply  to  all  vessels  entering 
into  or  leaving  the  dock,  whilst  the  harbour 
rates  apply  to  all  vessels  coming  into  or  going 
out  of  the  port,  and  not  entering  into  the  dxicka. 
The  plaintiffs  are  the  owners  of  aline  of  steamers, 
and  the  course  of  business  is  that  each  of  these 
vessels  starts  from  Glasgow  with  a  part  of  her 
cargo,  then  goes  to  Liverpool,  enters  the  docks, 
unloads  no  part  of  her  cargo,  takes  in  more  cargo, 
sails  for  India  and  thence  returns  sometimes  to 
Liverpool,  and  thence  to  Glasgow,  and  sometimes 
to  Glasgow  direct.  When  one  of  these  steamers 
reaches  Liverpool  from  Glasgow,  and  enters  the 
docks,  is  she  trading  inwards  within  the  meaning 
of  that  expression,  as  used  in  the  section  in  ques- 
tion P  No  evidence  was  adduced  as  to  the  mean- 
ing of  the  phrase,  if  it  be  a  technical  one  which 
admits  of  such  evidence.  The  course  of  business 
pursued  l^  the  plaintiffs'  steamers  was  at  the 

Eassing  of  the  Act  less  common  than  it  is  now, 
ut  it  is  not  shown  to  as  either  by  evidence  or 
admission,  whether  such  a  course  of  business  was 
existing  or  non-existing  at  that  time.  We  are 
therefore  constrained  to  ascertain  the  meaning  of 
the  words  in  question  from  our  knowledge  of  the 
English  language,  aided  by  the  light  which  the 
section  of  the  statute  throws  on  them ;  and  by  the 
course  of  business  which  we  know  to  be  pursued 
in  ports  and  docks.  The  words  "  Trading  in- 
wards "  would,  we  think,  most  naturally  and 
therefore  primarily  apply  to  the  case  of  a  vessel 
entering  the  docks  for  the  purpose  of  discharging 
her  cargo;  but  we  think  that  the  words  may 
without  violence  de!>cribe  also  any  vessel  laden 
with  goods  in  the  coarse  of  trade  entering  the 
docks  for  the  purposes  of  her  trade,  whether 
loading  or  unloading,  and  this  includes  one  of  the 
plaintiffs'  vessels  arriving  from  Glasgow ;  for  she 
IS  a  vessel  on  a  trading  voyage;  she  is  a  trader; 
and  she  enters  inwards.  Are  the  words  used  in 
the  statute  in  the  first  of  these  significations  only 
Digiti; 
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or  in  both  P  The  seciion  is  far  from  clear ;  bat  a  ' 
stndy  of  it  convinces  ns  that  the  following  propo- 
sitions may  be  evolved  from  it.  (1)  That  all 
vesselB  entering  into  the  docks  as  well  as  all 
vessels  leaving  the  docks  are  made  liable;  (2) 
that  vessels  entering  the  docks  are  subdivided 
into  two  classes,  and  two  classes  only,  namely, 
those  described  as  trading  inwards,  and  those 
described  as  arriving  in  Belfast ;  (3)  that  vessels 
leaving  the  docks  are  capable  of  subdivision  into 
six  classes :  first,  those  trading  inwards  and 
trading  ontwards;  secondly,  those  trading  in- 
wards and  leaving  in  ballast;  thirdly,  those 
arriring  in  ballast  and  trading  ontwards ; 
fourthly,  those  arriving  in  ballast  and  leaving  in 
ballast ;  fifthly,  those  bailt  within  the  port  and 
trsding  ontwards ;  and  sixthly,  those  bnilt  within 
the  port  and  going  ont  in  tallast ;  and  that  all 
these  classes,  except  the  last,  are  referred  to  in 
the  action,  and  are  the  subject  of  express  charges ; 
(4)  that  no  vessel  is  to  pay  both  inward  and 
outward  rates ;  (5)  that  inward  rates  are  to  be 
paid  preferentially,  as  is  shown  amongst  other 
things  by  the  provision  that  one  arrival  followed 
by  one  departure  is  treated  a*  one  voyacre,  and  not 
one  departure  followed  by  one  arrival;  and 
farther,  by  the  enactment  of  sect.  247,  that  the 
rates  in  question  shall  be  paid  on  the  arrival  of  the 
VHseL  We  have  thus  stated  the  conclusions  at 
which  we  have  arrived  from  a  study  of  the  section 
in  qoestion.  It  is  not  easy  to  explain  every  word 
in  it  in  accordance  with  any  one  of  the  interpre- 
tations suggested  to  us ;  nor  should  we  usefully 
occa;)y  time  in  a  minute  criticism  of  every  ex- 
pression of  a  somewhat  clumsily  drawn  clause. 
It  may,  however,  be  well  to  observe  that  a  strong 
argument  was  raised  on  the  word  "  or,"  in  the 
expression  "  vessels  built  within  the  port  of  Liver- 
pool or  trading  outwards,"  in  the  third  paragraph 
of  the  section  in  question.  But,  in  our  opinion,  the 
word  "  or  "  must  be  read  "  and ; "  for  the  general  drift 
of  the  clause  reouires  this,  and  in  the  description  of 
what  must  be  the  same  class  of  vessels  at  the  end 
of  the  clause,  and  ie  therefore  strictly  speaking  a 
parallel  passage.  We  find  the  word  "  and  "  sub- 
stituted for  "  or "  and  the  class  of  ■  vessels 
described  as  "  vessels  bnilt  in  the  port  of  Liver- 
pool and  trading  outwards."  If  the  view  of  the 
section  above  stated  be  correct,  the  plaintiffs' 
steamer  when  she  enters  the  dock  must  be  either 
(1)  a  vessel  in  ballast ;  or  (2)  a  vessel  trading 
inwards ;  or  (3)  her  case  is  omitted.  But  she  is 
plainly  not  a  vessel  in  ballast  for  her  contents  are 
goods  —  not  ballast ;  no  eatut  omisins  can  be 
admitted  where  the  section  declares  that  all 
vessels  entering  the  port  are  charaed;  therefore 
she  is  a  vessel  trading  inwards.  This  conclusion, 
to  which  we  are  driven  by  the  section  itself, 
^tpears  to  ns  for  reasons  already  given  to  do  no 
violence  to  the  words  "  trading  inwards,"  and  to 
be  in  accordance  with  the  general  scheme  of  the 
enactment  which  prefers  in  every  case  an  enter- 
ing to  a  leaving  cnarge.  It  was  contended  that 
the  dock  company  are  at  liberty  to  charge  the 
plaintiffs'  vessels  as  if  the  coarse  began  in  India, 
and  as  if  one  departure  with  one  subsequent 
arrival  constituted  one  voyage.  In  our  opmion 
this  contention  cannot  prevail ;  for  in  fact  each 
of  the  vessels  has  first  arrived  from  Glasgow  and 
not  from  India,  and  she  is  required  to  pay  on  that 
arrival;  and  secondly  the  statute  declares  one 
arrival  with  (i.e.,  followed  by)  one  departure  to 


be  one  voyage,  bnt  contains  no  declaration  in 
favour  of  one  departure  with  or  followed  by  one 
arrival.  In  our  opinion  the  declaration  of  the 
learned  judge  should  be  varied,  by  declaring  that 
the  defendants  are  entitled  to  charge  in  respect 
of  every  ship  o£  the  plaintiffs  arriving  m>m 
Grlasgow  and  sailing  for  India,  as  mentioned  in 
paragraph  2  of  the  statement  of  claim  the  dock 
tonnage  rates,  as  on  a  ship  trading  inwards  from 
Glasgow,  and  in  respect  of  every  ship  of  the 
plaintiffs  arriving  from  India  and  sailing  for 
Glasgow,  ta  also  mentioned  in  the  said  paragraph 
of  the  statement  of  claim,  the  dock  tonnage  rate 
as  on  a  ship  trading  inwards  from  India.  In  our 
opinion  this  variation  in  the  judgment  ought  not 
to  affect  the  costs  of  this  appeal,  which  should  be 
borne  by  the  appellants. 

Solicitors  for  plaintiffs,  Gregory  and  Co.,  agents 
for  Hill,  Dte2ein«o<t,  Lightbound,  and  Dickinton. 

Solicitors  for  defendants,  Gregory  and  Co., 
agents  for  Squarty. 
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Cbattebis  v.  Isaacson,  (a) 

Agreement — Spedfieperformanee—Stde  of  goodwill 

and  busineea — Bight  to  wee  old  name. 
A  vendor  who  had  carried  on  a  huaine$$  under  the 
name  of  "  Madame  Elite,"  which  wcu  the  name 
of  his  wife,  told  the  goodwill  and  interett  of  the 
butineti,  together  teith  the  exclusive  riglU  of  using 
the  name  of"  Madame  Elite  and  Company." 
Held,  that  the  purchaser  was  not  entitled  to  trade 
under  the  old,  name  aXone,  inasmuch  at  it  would 
lead  people  to  believe  that  the  old  business  was 
stiU  being  carried  on,  and  might  cause  the  vendor 
to  incur  liability. 
Levy  «.  Walker  (39  L.   T.  Bep.  N.  8.  664;   10 

Ch.  Div.  436)  dittinguithed. 
This  was  an  action  to  enforce  the  specific  per- 
formance of  an  agreement  for  the  sale  of  a 
business.  The  plaintiff,  Charles  Chatteris,  was, 
until  1884,  a  member  of  the  firm  of  Chatteris, 
Nichols,  and  Chatteris,  public  accountants.  The 
defendant,  Frederick  Wootton  Isaacson,  until 
1884  carried  on  the  business  of  a  court  milliner> 
Ac,  in  conjunction  with  hi«i  wife,  at  170,  Regent- 
street,  under  the  name  of  "  Madame  Elise.'  On 
the  24th  Aug.  1884  the  defendant  wrote  to  the 
plaintiff's  firm,  saying  that  in  the  event  of  his 
selling  his  business  known  as  "  Hadame  Elise  "  to 
the  defendant,  or  anyone  else  introduced  by  the 
firm,  he  would  undertake  to  pay  50002.  as  a  com- 
mission for  such  introduction.  By  a  written 
agreement,  dated  the  31st  Jan.  1884,  made 
between  the  defendant  as  vendor,  and  the  plain- 
liff  as  purchaser,  after  reciting  that  the  vendor 
had  for  some  time  past  carried  on  at  No.  170, 
Regent-street,  and  Nos.  62  and  63,  King-street, 
Gx)lden-3quare,  the  trades  or  businesses  of  a 
court  milliner,  drfiss  maker,  Ac, underthe  name  or 
style  of  "  Madame  Elise  and  Co,"  it  was  agreed  that 
the  vendor  should  sell,  and  the  purchaser  should 
purchase,  as  from  the  Ist  Feb.  1884,  for  a  sum 
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eqnal  to  two  years  average  profits  (calculated  on 
the  profits  earned  during  tne  next  three  years, 
from  the  Ist  Feb.  1884,  bat  not  in  any  case 
exceeding  50,0002.),  all  the  goodwill  and  interest 
of  the  vendor  in  the  several  trades  and  businesses 
80  oairied  on  by  him  as  aforesaid,  "  together  with 
the  exclusive  right,  for  the  purpose  of  carrying  on 
the  same,  of  using  the  name  or  style  of  "  Madame 
Elise  and  Go."  The  agreement  contained 
provisions,  inter  alia,  for  the  pa3rment  of  the 
purchase  money,  of  which  25,000(.  was  to  be  paid 
at  once ;  for  the  purchase  of  the  stock-in-trade, 
furniture,  and  fixtures  at  a  valuation ;  for  the 
granting  of  a  lease  of  the  premises  to  the  pur- 
chaser at  a  gross  annual  rental  of  21951. 16a.  for 
a  term  of  twenty-one  years,  and  for  collecting 
the  book  debts ;  and  it  was  agreed  by  clause  12 
that  the  vendor  would  not  disclose  to  the 
customers  of  the  business  that  any  change  had 
taken  place  in  the  proprietorship  thereof,  without 
the  consent  of  the  purchaser.  The  plaintiff  paid 
the  26,000?.,  was  let  into  possession,  and  carried 
on  the  business  under  the  name  of  "  Madame 
Elise."  He  alleged  that  the  defendant  had 
refused  to  grant  a  lease,  and  had  broken  the 
agreement  in  various  other  particulars,  which 
need  not  be  here  stated.  The  defendant's  case  was 
that,  according  to  the  true  construction  of  the 
agreement,  the  plaintiff  was  not  entitled  to  trade 
as  Madame  Ehse,  and  that  by  so  doing  he  had 
led  the  public  to  believe  that  the  defendant's 
wife,  who  was  Madame  Elise  (her  name  being 
Elizabeth  Marie  Louise),  still  carried  on  the 
business,  and  might  incur  liability.  By  his 
counter-claim  the  defendant  asked  that  the  agree- 
ment of  the  31st  Jan.  1884  might  be  cancelled. 
It  was  in  evidence  that  for  seven  months  the 
defendant  had  acted  as  manager  to  the  plaintiff, 
and  was  aware  that  letters  had  been  signed  in 
his  presence  with  the  name  Elise,  but  that  he 
had  remonstrated.  In  support  of  the  defence, 
Mr.  Isaacson  was  examined,  and  stated  that 
Madame  Elise  ra^ant  his  wife,  and  was  the  name 
by  which  she  was  always  known.  Only  one  point 
was  argued,  namely,  whether  the  plaintiff  was 
entitled  to  use  the  name  Madame  Elise.  The 
other  points  were  left  open  for  future  discussion 
in  default  of  a  compromise,  or  a  reference  to 
arbitration. 

John  Henderson  (the  Attomey-Oenerdl  with 
him),  opened  the  case  for  the  plaintiff,  upon  the 
construction  of  the  agreement. 

Finlay.  Q.C.,  Warrington,  Q.C.,  and  F. 
Whinney  for  the  defendant. — The  plaintiff  is  pre- 
cluded, by  the  terms  of  the  agreement,  from 
trading  as  Madame  Elise. 

John  Henderson  in  reply.— The  agreement  says 
nothing  about  it,  and  it  cannot  be  inferred  by 
law.  The  sale  of  the  goodwill  of  a  business 
includes  the  right  to  use  the  old  partnership 
name,  and  the  fact  that  the  exclusive  right 
to  use  the  name  of  Madame  Elise  and  Co.  is 
nanted  by  agreement  cannot  lessen  our  right  to 
Uie  old  name : 

Umi  T.  Walkar,  39  L.  T.  Eep.  N.  S.  654;  10  Ch.  Div. 
436. 

The  defendant  does  not  suggest  that  he  will 
suffer  any  injury  or  incur  any  liability  by  our 
acts ;  it  is  merely  a  sentimental  objection. 

Kekewich,  J. — ^I  do  not  propose  to  decide^  and 
It   would  be   exceedingly  improper   for  me  to 


decide,  whether  the  plaintiff  is  entitled  to  any 
relief  in  this  case,  or  whether  the  defendant  is 
entitled  to  any  relief  on  the  counter-claim.    For 
that  purpose  I  must  hear  the  whole  case,  the 
evidence,  and  the  arguments.     But  at  my  sug- 
gestion the  learned  counsel,  with  great  propriety 
as  I  think,  have  discussed  the  question  whether 
under  the  agreement,  and  not  with  reference  to 
anything  that  has  taken  place  since,  Mr.  Chatteris, 
as  the  purchaser,  is  entitled  to  use  the  name  of 
Madame  Elise  in  the  business  which  he  has  pur- 
chased, as  distinguished  from  Madame  Elise  and 
Co.     Now,  that  question  of  construction  could 
not  be  properly  decided  without  proof  of  the  one 
fact  which  Mr.  Finlay,  in  opening  his  case  on  this 
point,  alleged,  namely,  that  Madame  Elise  was 
Mrs.  Isaacson,  and  Mrs.  IsaacEson  was  Madame 
Elise.    He  admitted  that  that  was  essential  to 
his  view,  and  therefore  he  put  Mr.  Isaacson  into 
the  box  to  prove  that  case,  and  that  assertion,  and 
that  only ;  and  he  has  been  cross-examined  with 
reference    to    that  and    that   only.      Kow,    the 
principle  applicable  to  such  a  case  seems  to  me 
to  be  reasonably  clear.       I  have  been  referred 
to  the  case  of  Lmyy.  Walker  (39  L.  T.  Rep.  N.  8. 
Rep.  654 ;  15  Ch.  Div.  436),  which  is  an  extremely 
important  and  useful  case  with  reference  to  tfaie 
sale  of  a    business,  and  the   ris'hts  of  persons 
claiming  under  a  sale  of  a  business.    The  opinioa 
there  is  strongly  expressed,  and  has  been  taken 
since  that  time  certainly,  to  be  sound  and  estab- 
lished, that  if  you  sell  a  business,  whatever  it 
may  be,  without  any  special  contract  as  to  the 
use  of  the  business  name,  the  purchaser  is  entitled 
to  use  that  business  name ;  in  other  words,  that 
you  are  not  bound,  as  a  matter  of  conveyancing 
to  add  to  the  sale  of  the  business,  "  together  wiui 
the  right  to  carrv  on  the  business   in  the  old 
business  name."    That  follows  as  au  appurtenance 
without  express  mention.     But  there  is  nothing 
in  that  case  to  interfere  with  the  right  which 
certainly   existed,  I   should  say,  und^  the  old 
jurisdiction  of  the  Court  of  Cliancery,  and  still 
more  under  the  jurisdiction  conferred  by  the 
Judicature  Act,  of  a  person  (o  come  to  the  court 
and    say,  "  The  defendant  is  not  only  using  % 
name  which  is  exactly  like  mine,  but  he  is  using 
that  name  in  such  a  way  that  ordinaiy  persons 
dealing  with  him  will  believe  reasonably  that  I 
am  the  person  carrying  on  the  business ;  and, 
therefore,  if  he  enters  into  contracts,  those  con- 
tracts are  binding  on  me,  and  I  am  therefore 
liable  to  be  sued."    The  particular  point  was  not 
put  in  Levy  v.  Walker,  and  there  are  expressions 
m  the  judgments  of  the  Master  of  the  Bolls,  and 
James,  L.J.   which    would    point  to  a  different 
conclusion;  but  you  must  read  those  judgments 
with  reference  to  the  facts.     James,  L.J.  sums 
up    the    doctrine   on    p.    448.      He    says,    "A 
man  has  a  right  to  say,  'you  must  not  use  » 
name,  whether  fictitious  or  real — you  must  not         i 
use  a  description,  whether  true  or  not — which  is  ! 

intended  to  represent,  or  calculated  to  represent, 
to  the  world  that  your  business  is  my  business, 
and  so,  by  a  fraudulent  misstatement  deprive  me 
of  the  profits  of  the  business  which  would  other- 
wise come  to  me.' "  He  expresses  himself  so 
because  that  was  the  question  which  he  then  was 
considering.  Bat  if  the  question  which  he  was  then 
considering  had  been  whether  a  man  might  be 
liable  to  injury,  or  liable  to  actions,  by  reason  of 
the  use  of  the  name,  he  would,  no  doubt  have 
ligitized  by  VjOOQ IC 
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-expressed  himself  difEerently,  bo  as  to  include 
that).  Bramwell,  L.J.  hits  the  exact  point,  when 
he  says,  at  the  beginning  of  his  judgment,  "An 
injunction  is  granted  to  prevent  damage,  or  the 
violation  or  the  infringement  of  a  right."  I 
know  of  no  authority  to  prevent  the  court  from 
holding  that  a  defendant  ought  to  be  enjoined 
from  carrying  on  business  in  such  a  name,  and  in 
ench  a  way  to  make  those  dealing  with  him 
reasonably  to  conclude  that  really  his  business  is 
that  of  the  plaintifi.  Of  course,  when  yon  come 
to  consider  the  right  to  an  injunction,  there  ia 
much  else  beyond  which  you  must  look  into 
thac  I  have  not  yet  gone.  iN'ow,  applying  that 
to  the  present  case,  let  us  see  how  the  matter 
stands.  Mr.  Isaacson  was,  before  the  31st  Jan. 
1884i  carrying  on  this  business,  which  belonged, 
as  he  stated  in  the  witness  box,  to  himself  and 
his  wife,  and  was  managed  by  himself  and  his 
wife  jointly,  in  the  name  of  "Madame  Elise." 
That  was  the  business  which  he  had  oSered  foi' 
sale.  He  said,  "I  am  prepared  to  sell  that 
business  which  I  am  carrying  on  in  the  name  of 
Madame  Elise ;  but  when  he  comes  to  enter  into 
the  contract  for  sale,  he  takes  particular  core  to 
wy  that  he  is  carrying  it  on  under  the  name  or . 
style  of  Madame  Elise  and  Co.,  apparently  for 
some  purposes  ;  that  was  literally  true,  for  I 
understand,  though  it  has  not  been  proved,  that 
the  banking  account  was  in  the  name  of  Madame 
Elise  and  Co.  But  for  the  purposes  of  the 
agreement  that  was  so  stated,  and  neither  the 
puintiff  nor  the  defendant  can  be  heard  now  to 
say  it  wae  not  true  on  the  question  of  the  con- 
struction of  the  agreement.  It  would  have  been 
perhaps  better,  if  this  question  could  have  been 
mreeeen,  to  have  stated  that  the  vendor  had,  up 
to  that  time,  carried  on  the  business  in  the  name 
of  Madame  EUse ;  but  that  it  was  not  contem- 
plated henceforth  that  the  business  should  be 
carried  on  in  that  name,  but  that  "  Madame  Elise 
and  Co."  was  intended  to  be  the  style.  But  that 
was  not  done,  and,  therefore,  I  suppose,  we  are 
trying  the  question  now.  Well,  that  being  the 
recitd,  and  it  being  also  recited  that  the  vendor 
had  agreed  with  the  purchaser,  for  the  absolute 
sale  to  him  of  the  several  trades  and  businesses 
so  carried  on  by  him  as  aforesaid,  the  agreement 
goes  on,  "  the  vendor  shall  sell  and  the  parchaser 
shall  purchase  for  certain  considerations  the 
trades  and  businesses  so  carried  on  by  him,  the 
vendor,  at  170,  Begent-street,  and  62  and  68, 
King-street,  as  aforesaid,  together  with  the 
cocclnsiTe  right,  for  the  purpose  of  carrying  on 
the  same,  of  using  the  name  or  style  of  "  Mfldame 
EUse  and  Co."  Surely  that  at  once  excludes  the 
application  of  the  general  doctrine  that  the 
purchaser  is  to  be  entitled  to  carry  it  on  under 
the  name  of  Madame  Elise.  If  it  had  been 
intended  that  he  should  carry  it  on  in  the  name 
of  Madame  Elise,  surely  it  would  not  have  been 
so  expressed  that  it  was  to  be  carried  on  in  the 
name  or  style  of  Madame  Elise  and  Co.  Still, 
notwithstanding  that,  if  there  had  been  nothing 
else  in  the  case,  I  should  have  been  prepared  to 
hold  that  the  purchaser  might  have  used  the 
name  of  Madame  Elise,  if  Madame  Elise  had 
been  merely  a  fancy  name,  and  did  not  point  to  a 
particular  person ;  but  then  comes  in  the 
qnestion  whether  he  is  not,  by  carrying  it  on  in 
the  name  of  Madame  Elise,  representing  himself 
to  he  the  defendant's  wife,  for  whose  contracts. 


under  the  cironmstances,  the  defendant  might 
be  held  liable.  The  answer  to  that  is  this ;  that 
the  vendor  has  contracted,  by  the  12th  paragraph, 
not  to  "  disclose  to  the  employes  or  customers  of 
the  business  that  ho  has  disposed  of  the  business, 
or  that  any  change  has  taken  place  in  the  pro- 
prietorship thereof,  without  the  consent  of  the 
purchaser."  No  doubt  he  has  done  so.  Probably 
it  was  thought  necessaiy  for  the  advantage  of 
the  purchaser  that  that  should  be  done — that  it 
should  not  be  noised  abroad.  But  at  the  same 
time,  it  seems  to  me  quite  consistent  with  the 
vendor  taking  care  to  put  in  the  words  "  Madame 
Elise  and  Co.  It  is  more  than  probable  that  the 
vendor  was  advisecl  that  some  little  alteration 
was  necessary  in  order  to  avoid  the  consequences 
which  he  now  fears.  Whether  that  little  altera- 
tion was  Bu£5cient  or  not,  is  not  for  me  to  say 
now.  It  has  not  been  suggested  that  anybody 
has  considered  Mrs.  Isaacson  to  be  liable  under 
contracts  entered  into  in  the  name  of  Madame 
Elise  and  Co.  or  would  do  so.  When  that  question 
arises,  it  will  have  to  be  decided  in  the  proper 
way ;  but  the  mere  contract  not  to  disclose  the 
change  of  proprietorship  seems  to  me  to  be  far 
more  consistent  with  a  restriction  of  the  use  of 
the  name  to  "  Madame  Elise  and  Co."  than  the 
extension  of  it  to  "  Madame  Elise."  To  my  mind 
the  defendant  is  entitled  to  say,  "Under  this 
agreement,  I  stipulated  that  the  purchaser,  Mr. 
Chatteris,  should  carry  on  the  business  in  the 
name  of  Madame  Elise  and  Co.,  and  if  he  does 
what  he  wished  to  do  and,  if  he  carries  on  the 
business  in  the  name  of  Madame  Elise,  though 
that  might  not  have  been  objectionable  if 
Madame  Elise  had  not  been  the  name  of  Mrs. 
Isaacson;  still,  as  it  has  been  proved  to  be  the 
name  of  Mrs.  Isaacson,  there  is  a  possible  legal 
liability  depending  upon  that — a  possible  legal 
injnrv  against  which  I  am  entitled  to  be  pro- 
tected." Therefore  on  this  one  point  my  opinion  is 
in  &vonr  of  the  defendant. 

Solicitors  for  the  plaintiff.  Dames  and  Bon. 

Solicitors  for  the  defendants,  Latorance,  BaJeer, 
and  Waldron. 


Jan.  15  and  17. 

(Before  Kekxwich,  J.) 

BoTAL  Bristol  Psbkaitekt  BurLDnrs  Societt  «. 
BoiusH.  (a) 

Vendor  andpurehaser — Specific  performance— Pos- 
session—  Loss  of  rent — Dartiages  in  nature  of 
cotnpensatioTi— Deterioration  of  property. 

A  vurchaser  at  an  auction  signed  an  agreemeni 
for  the  purchase  of  two  houses,  possession  of 
which  was  to  be  given  on  the  day  fiseed  for  com- 
pletion. The  hoiises  were  described  in  the  par- 
tioulars  as  "recently  in  the  occupation  of  F." 
As  a  fact,  the  houses  were  octuaMy  in  the  occu- 
pation of  F.,  arid  the  vendor  coos  unable  to  give 
possession  untU  more  than  a  month  after  the 
day  fi,xed  for  completion,  when  F.  was  ejected  by 
the  sheriff.  The  purchaser  reused  to  eompleU 
without  compensation  for  the  toss  of  a  tenant  to 
whom  he  had  let  one  of  the  houses. 

An  action  for  specific  performance  having  been 
brought  by  the  vendor,  the  pwrchaser  counter- 
claimed  for  specific  performance  with  damages  for 
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the  failure  to  give  possession,  and  also  for  dMe- 
rioration  of  the  property  hy  the  removal  of 
Jbetures. 

Held,  that  the  pwrekaeer  was  entitled  to  the  amowni 
of  rent  lost  as  damages  hy  way  of  compensation, 
and  also  to  datnagesfor  deterioration. 

Bain  v.  PothergiU  (31  L.  T.  Bep.  N.  B.  387; 
7  E.4rl.  App.  158)  distingtUshed. 

The  plaintiffs  were  the  mortgagees  from  Mr.  W. 
Fleming  of  two  leasehold  houses  at  Penartb, 
Glam  organshire. 

On  the  14th  Oct.  1885  the  houses  were  put  up 
for  sale  by  the  plaintiffs  under  the  power  of  sale 
contained  in  their  mortgage,  and  were  bought 
by  the  defendant,  Mr.  T.  S.  Bomash,  for  650J., 
subject  to  conditions  of  sale.  The  defendant 
signed  the  usual  memorandum  of  agreement, 
and  paid  a  deposit  of  65{. 

By  the  particulars  of  sale  it  was  stated  that 
the  property  was  "  recentlyin  the  occupation  of 
Mr.  William  Fleming."  The  day  fixed  by  the 
conditions  for  the  completion  of  the  purchase 
was  the  11th  Nov.  1885. 

By  the  15th  condition  it  was  provided  that  aa 
from  the  day  fixed  for  completion  the  rents  or 
possession  should  belong  to  the  purchaser,  bat, 
unless  otherwise  provided  by  the  spesial  con- 
ditions, he  should  not  be  let  into  the  actual  pos- 
session or  receipt  of  the  rents  until  the  com- 
pletion of  the  purchase. 

By  condition  16  it  was  provided  that  if  the 
purchaser  should  not  complete  at  the  time  ap- 
pointed he  should  pay  interest  on  the  remainder 
of  the  purchase  money  until  the  same  should  be 
paid  ;  or  the  vendors  might,  at  their  option,  take 
the  rents  or  retain  possession  of  the  property; 
but  that,  if  the  delay  in  completion  should  arise 
from  any  cansu  other  than  the  neglect  or  default 
of  the  purchaser,  and  he  should  place  the  re- 
mainder of  the  purchase  money  in  the  bank 
named  in  the  conditions'  upon  a  deposit  account 
bearing  interest  and  give  notico  to  the  vendors, 
they  should,  during  the  continuance  of  such 
deposit,  be  entitled  to  such  interest  only  as  should 
be  produced  thereby,  and  should  not  be  entitled 
to  take  the  rents. 

On  the  28th  Nov.  1885  the  defendant  deposited 
585Z.,  the  balance  of  the  purchase  money,  in  the 
bank  named  in  the  conditions,  and  gave  notice 
of  such  deposit  to  the  vendors. 

As  a  fact  Fleming  was  in  occupation  of  the 
houses  at  the  date  of  the  agreement  for  sale,  and 
was  not  removed  until  the  15th  Dec.  1885,  after 
an  action  of  ejectment  against  him  by  the  plain- 
tiffs. Possession  was  not  offered  to  the  defen- 
dant until  the  12th  Dec.  1885. 

The  defendant  having  refused  to  complete  until 
the  plaintiffs  performed  their  part  of  tne  agree- 
ment by  giving  him  possession,  the  plaintiffs 
instituted  this  action  on  the  17th  Dec.  1885,  and 
claimed  specific  performance  of  the  agreement  of 
the  14th  Oct.  1885,  and  damages. 

The  defendant  relied  upon  the  misdescription 
in  the  particulars  as  to  the  occupation  as  im- 
plying that  there  was  vacant  possession,  and 
asserted  that  he  had  bought  with  a  view  of  im- 
mediate letting,  and  had  lost  a  tenant  for  a 
term  of  fourteen  years  at  85!.,  and  had  otherwise 
suffered  damage  from  the  plaintiffs  having  failed 
to  give  him  possession.  He  therefore  counter- 
claimed  for  specific  performance  of  the  agreement. 


and  for  damages  for  the  &ilure  of  the  plainti&  to 
give  him  possession  on  the  11th  Nov.,  or,  at  any 
rate,  the  28th  Nov.  1885. 

A  point  was  raised  as  to  the  right  to  fixtures, 
but  does  not  call  for  a  report. 

E.  Ford  for  the  plaintiffs. — ^The  defendants 
completed  as  soon  as  possible;  and  the  loss  of  rent 
stated  to  have  been  suffered  by  the  defendant  is 
not  the  subject-matter  for  damages  or  compen- 
sation : 

Bain  v.  Fothergai,  81  L.  T.  Bap.  K.  S.  387 ;  7  E.  &I. 
App.  158. 

Vernon  Smith  for  the  defendant. — The  defendant 
is  entitled  to  compensation  for  the  loss  arising 
from  the  misdescription  in  the  particulars  as  to 
possession.  The  property  has  also  deteriorated 
by  remaining  unoccupied.    He  referred  to 

Hnghet  v.  /one«,S  h.  T.  Bep.  KT.  S.  408;  3  De  G. 

P.*  J.  307; 
Foster  T.  Deacon,  3  Madd.  394 ; 
Phillips  T.  aHvester,  27  L.  T.  Bep.  N.  S.  840 ;  8  Cb. 

Div.  178; 
JaoMW  T.  Millar,  37  L.  T.  Bep.  N.  S.  151 ;  6  Ch.  Div. 

Engei-T.  Pitch,  18  L.  T.  Bep.  N.  8.  318;  L.  Bep. 
3  Q.  B.  314. 

E.  Ford  in  replv. — The  only  damages  that  the 
defendant  could  claim  would  be  the  rent  from  the 
28th  Nov.  to  the  14th  Dec.  1885,  when  the  sheriff 
went  into  possession.  The  purchaser  refused  to 
take  possession  from  the  sheriff,  which  could  have 
been  given  withic  reasonable  time. 

Kekswice,  J. — I  have  now  to  dispose  of  two 
questions  which  depend  more  or  less  on  the  main 
question  who  is  in  default.  The  first  question  is 
as  to  the  possession.  I  have  no  doubt,  quite  in- 
dependently of  the  case  of  Hughes  v.  Jones  (vbi 
sup.),  that  this  contract  was  a  contract  for  the 
sale  of  these  houses,  with  vacant  possession.  I 
have  no  doubt  that  this  contract  contains  what  I 
may  describe  as  a  guarantee  that,  on  completion  of 
the  purchase,  the  purchaser  would  be  let  into 
possession.  That  being  so,  and  it  being  admitted 
on  all  hands  that  he  could  not  have  possession  at 
the  date  fixed  for  the  completion  of  the  contract, 
and  could  not  have  had  possession  until  either  the 
15th  or  16th  Dec.,  the  question  is,  whether  the 
purchaser  or  the  vendors  were  in  default,  and 
whether,  if  the  vendors  were  in  default,  the  par- 
purchaser  is  entitled  to  any  and  what  compensa- 
tion. Mr.  Ford  has  argued  with  considerable 
force  that  the  sheriff  could  have  given  possession 
and  would  have  given  possession  to  the  purchaser 
on  a  day  which  would  have  satisfied  all  the  reason- 
able requirements  of  the  purchaser.  1  do  not 
think  that  a  purchaser  having  a  contract  to  sell, 
with  vacant  possession,  is  bound  to  take  posses- 
sion from  the  sheriff  when  he  knows,  as  ne  did 
know  in  this  case,  that  the  man  to  be  evicted,  the 
man  who  had  been  holding  over,  was  still  on  the 
premises,  and  would  have  to  be  turned  out  by 
force.  I  think  the  purchaser  is,  under  those 
circumstances,  entitled  to  say :  "  Exercise  your 
rights;  first  turn  the  man  out;  then  give  me 
vacant  possession."  Therefore  I  think  the  vendors 
were  in  fault ;  that  they  had  contracted  to  give 
vacant  possession ;  that  they  were  not  prepared 
to  give  vacant  possession;  that  they  were  not 
prepared  to  give  vacant  possession  at  the  time 
when  ihe  contract  ought  to  have  been  completed ; 
and  that  in  fact  the  purchaser  could  not  have 
got  within  a  reasonable  time  that  vacant  posses- 
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sion  lor  which  he  had  contracted;  and  to  that 
extent  he  has  obtained  something  less  than  that 
which  he  contracted  to  buy.  Now,  the  question 
is,  whether  he  is  entitled  to  be  compensated  for 
that.  On  the  2nd  Nov.  1885— that  is,  before  the 
date  fixed  for  the  completion — he  entered  into  an 
agreement  with  a  Mr.  Wilson  to  let  him  these 
bonnes  for  a  term  of  fourteen  years  at  the  yearly 
rent  of  851.,  and  that  was  to  be  completed  on  the 
16tb  Nov.  1885.  The  day  of  completion  of  the 
original  contract  having  been  the  11th  there 
was  five  days'  margin.  As  a  matter  of  fact,  Mr. 
Wilson's  contract  went  off.  He  wanted  vacant 
possession ;  he  could  not  get  vacant  possession ; 
and  on  some  day  not  accurately  fixed,  but  varying, 
I  think,  from  the  16th  to  the  23rd  Nov.  1885,  he 
threw  up  his  bargain  as  he  was  entitled  to  do. 
He  was  cross-examined  to  show  that  he  was 
willing  to  stay  on.  1  dare  say  he  was.  The 
premises  seemed  suitable  to  him.  He  does  not 
seem  to  say  that  it  was  too  much  rent  to  pay,  and 
it  may  be,  after  all,  he  will  take  them  ;  but  was  the 
purchaser  bound  to  urge  him  to  wait,  and  can  we 
■ay  now  that  Mr.  Wilson  was  not  reasonable  in 
throwing  them  np  f  At  that  time  there  was  no 
proof  that  Mr.  Tleming  would  be  turned  out  at  any 
particular  day.  He  was  still  in  possession,  and 
was  apparent^  not  intending  to  go  out,  and  I  do 
not  think  1/Lt.  Wilson  acted  otherwise  than 
prudently  in  throwing  up  a  bargain  of  that  kind, 
nor  that  the  purchaser  acted  otherwise  than 
pmdentW'  in  acquiescing,  and  sajdng :  "  1  cannot 
celp  it.  I  am  not  prepared  to  give  you  the  posses- 
sion which  I  bargained  for,  and  I  must  part  with 
you."  Therefore  the  defendant  suffered  some 
reasonable  loss.  I  thmk  he  might  fairly 
presume  that  the  vendors  would  do  their  duty 
and  get  rid  of  Fleming,  so  as  to  complete 
the  contract,  say  by  the  3rd  Dec;  and  I  do 
not  think  it  was  an  unreasonable  contract  for 
him  to  enter  into.  He  did  enter  into  it,  and  lost 
it ;  and  he  claims  to  be  compensated  for  that  loss. 
This  question  deals  with  a  branch  of  law  which 
iflverj  difficult,  and  for  this  reason  :  that  there  is 
certainly  a  distinction  between  compensation  and 
damages.  It  has  always  been  held  that  a  pur- 
chaser may,  if  he  likes,  take  specific  performance 
with  compensation,  though  a  vendor  cannot  force 
it  upon  him ;  bnt  where  what  he  wants  is  strictly 
damages,  such  as  were  claimed  in  Bain  x.  FothergUl 
{itbi  (up.)— damages  for  the  loss  of  a  'bargain 
where  the  title  has  failed — then  it  has  been  held 
that  he  cannot  get  those  damages.  The  question 
here  is,  not  whether  this  is  compensation  or 
damages,  because  the  distinction  is  not  suffi- 
ciently defined  for  that,  but  whether  it  is 
damagen  in  the  nature  of  compensation  or 
not.  In  the  second  edition  of  Fry,  L.J.'s 
book  on  Specific  Performance,  p.  550,  the  dis- 
tinction is  drawn,  and  he  refers  to  a  case  of 
FrMeroe  v.  Phelps  (7  De  G.  M.  &  G.  722),  in 
which  damages  were  given  in  the  nature  of  com- 
pensation. I  hold  the  distinction  applicable  here, 
and,  giving  the  purchaser  damages  in  the  nature 
of  compensation,  I  must  consider  what  is  the 
proper  measure  of  damages.  There,  again,  I  am 
assisted  by  the  case  of  Jaques  v.  Millar  (ubi  sup.). 
Pry,  L.J.  (then  Fry,  J.)  says  in  his  judgment 
(6  Ch.  Div.  159) :  "The  question  of  damages  is  a 
more  difficult  one.  Damages  are  claimed  in 
addition  to  the  specific  performance  of  the  agree- 
ment, in  respect  of  the  delay  which  was  caused 


by  the  defendant's  wilful  refusal" — ^here  it  is 
the  plaintiffs'  refusal,  though  there  is  no  wilful 
refusal  on  their  part,  and  I  do  not  impute  it  to 
them  " — to  perform  his  contract,  and  the  con- 
sequent loss  of  profit  to  the  plaintLS.  I  think  I 
am  at  liberty  to  consider  what  would  have  been 
the  value  of  the  possession  of  the  premises  to  the 
plaintiff  for  the  period  between  the  5th  Sept. 
1876  and  the  time  when  he  actually  obtained 
possession  of  other  premises.  I  shall  not  attempt 
to  explain  in  detail  the  motives  which  operate  on 
my  mind.  But  I  am  entitled  to  have  regard  to 
the  damages  which  may  be  reasonably  said  to 
have  naturally  arisen  from  the  delay,  or  which 
may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  the  parties  as  likely  to  arise 
from  the  partial  breach  of  the  contract."  I  hold  this 
case  to  fall,  not  within  Bain  v.  FothergiU,  which 
seems  to  me  to  deal  with  a  different  class  of  cir- 
cumstances altogether,  but  to  fall  within  a  class 
of  cases  which  is  illustrated  by  Jaqties  v.  Millar, 
and  I  must  give  the  defendant  damages  calculated 
on  some  sucn  principle  as  Fry,  L.J.  indicated.  I 
think  that  the  proper  way  of  doing  that  is  simply 
to  take  the  rent  which  ne  would  have  received 
under  that  contract,  against  which  there  is 
nothing  to  set  off.  That  seems  to  me  to  be  the 
reasonable  way  of  dealing  with  the  case.  I  take 
it  at  a  year  and  three  months  roughly,  and  I 
shall  award  the  defendant  llOi.  damages  bv  way 
of  compensation  for  not  having  obtainea  that 
vacant  possession,  which  I  think  he  was  entitled 
to  under  the  contract.  There  is  one  other 
question,  and  that  is  the  question  of  deterioration 
of  the  premises  after  the  date  of  the  contract. 
I  have  to  consider  what  was  the  duty  of  the 
vendors.  The  duty  of  the  vendor  was  considered 
in  Foster  v.  Deacon  {tibi  sup.),  which  was  cited  to 
me  on  behalf  of  the  defendant ;  but  I  prefer  to  turn 
to  the  later  case  of  Phillips  v.  Silvester  {ubi  sup.). 
There  Lord  Selbome  in  substance  savs  that  the 
vendor  under  a  contract  of  sale  of  real  estate  is  a 
trustee  for  the  purchaser.  Of  course  we  all 
know  that  he  is  a  trustee  in  a  modified  sense. 
There  are  many  things  to  be  done  before  he 
becomes  a  mere  trustee ;  but  still  Lord  Selbome 
says  he  is  a  trustee,  and  I  have  no  doubt  that  that 
is  the  right  position,  and  I  so  decide.  He  deals 
with  the  question  on  p.  177.  I  will  not  read 
his  language  at  length  ;  bnt  it  comes  to  this : 
that  a  vendor  having  property  under  his  control, 
and  in  his  possession,  which  he  has  contracted  to 
sell,  is  bound  to  keep  it  in  a  reasonable  state  of 
repair,  so  that  a  purchaser  may  take  the  thing 
which  he  has  contracted  to  buy,  unless  there  are 
some  special  circumstances  which  alter  that  obli- 
gation. He  suggests  the  ptossibility  of  a  case 
where  the  expenses  of  repair  might  be  greater 
than  those  which  the  property  would  bear ; 
and  cases  of  that  kind  might  of  course  occur. 
But  the  general  nature  of  the  case  is  what  I 
have  stated.  Mr.  Barber  referred  me  to  Dart 
on  Vendors  and  Purchasers,  6th  edit.,  p.  650,  in 
which  comments  are  made  on  Phillips  v.  Silvester 
as  with  the  authority  of  the  Master  of  the  Bolls 
( S  ir  George  Jessel) ,  who  decided  the  case  on  further 
consideration.  That  makes  me  regret  still  more 
that  the  case  was  not  reported  on  further  con- 
sideration. I  must  take  Phillips  v.  Silvester  as 
laying  down  the  law,  unless  in  the  remarks  made 
upon  it  (which  I  may  take  to  be  Sir  George 
Jessel's  remarks)  I  can  see  established  some 
igitized  by  VjOOQ IC 
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esception  to  the  general  rule,  as  laid  down  by 
Lord  Selbome.  I  do  not  find  any  ench  exception, 
and,  on  turninf;  to  the  cose  of  Marl  of  Egmont  t. 
SrnUh  (6  Ch.  Div.  469),  I  find  the  Master  of  the 
Bolls  himself  stating  the  obligation  of  the  vendor 
precisely  in  the  language  which  was  need  by  Lord 
Selbome.  He  says  that  it  is  the  dntr  of  the 
vendor  to  re-let  the  farm  which  he  had  sold  to 
the  purchaser,  as  to  which  he  says  (p.  476),  "  I 
have  no  doubt  whatever."  But  I  rely  on  this 
passage  :  "  He  is  certainly  a  trastee  for  the 
purchaser — a  trustee,  no  doubt,  with  peculiar 
duties  and  liabilities,  for  it  is  a  fallacy  to  suppose 
that  every  trustee  has  the  same  duties  and 
liabilities ;  but  he  is  a  trustee."  Therefore 
I  regard  the  vendors  in  this  case  as  trustees 
for  the  purchaser  from  the  date  of  the  contract. 
I  think  they  ought  to  have  taken  that  reasonable 
care  of  the  property  which  would  have  prevented 
it  from  being  damaged  by  Fleming  in  the  exercise 
of  his  legal  rights,  or  by  anyone  who  removed 
the  fixtures,  or  by  vagrants  or  other  persons 
coming  in,  or  by  people  who  broke  windows,  or 
anything  of  the  kind.  I  think  they  ought  to  have 
kept  it  m  a  reasonable  state  of  repair,  and  the 
evidence  proves  conclusively  that  they  have  done 
nothing  of  the  kind.  The  place  is  much  dilapi- 
dated. It  is  difficult  to  say  how  much  would  put 
it  in  repair,  because  the  evidence  on  that  point 
has  been  mixed  up  with  that  as  to  the  removal  of 
the  fixtures ;  but  I  think  it  right  and  fair  under 
the  circumstances  to  award  251.  under  that  head. 
Therefore  there  will  be  judgment  on  the  claim, 
and  counter-claim  for  specifio  performance,  and 
for  the  payment  by  the  defendant  to  the  plaintiffs 
of  the  purchase  money  with  interest  until  the 
agreed  day  when  the  money  was  deposited  in  the 
bank,  with  the  following  deductions :  11.  for 
damage  to  the  garden ;  1102.  as  compensation  for 
the  want  of  vacant  possession ;  and  252.  for  the 
damage  to  the  property  since  the  date  of  the 
contract.  That  is  a  mere  matter  of  arithmetic, 
which  can  be  worked  out  on  the  face  of  the 
judgment.  Then,  as  regards  the  costs,  I  think 
that,  though  the  question  about  the  fixtures  has 
been  treated  as  being  much  more  important  than, 
to  my  mind,  was  at  all  necessary,  still  it  has 
been  treated  as  important,  and  costs  have  been 
incurred  about  it.  I  think  the  defendant  has 
failed  as  regardsi  that,  and  he  must  pay  those 
costs.  The  plaintiffs  must  pay  the  general  costs 
of  the  action. 

Solicitors  for  the  plaintiffs,  Mead  and  Daubeny, 
for  Fox  and  Whittuck,  Bristol. 

Solicitors  for  the  defendants.  Smiles,  Binyon, 
and  OUard,  for  T.  E.  Belcher,  Cardiff. 


June  8  and  9. 

(Before  Kekewich,  J.) 

EowE  V.  The  School  Boakd  pob  Lonboh.  (a) 

Specific  performance — Damages  for  delay  in  com- 
pletion —  Grant  of  right  of  way  —  Defect  in 
vendor's  title. 

Where  there  has  been  delay  in  the  completion  of  an 
agreement  to  make  a  roaci  within  a  limited  time 
attd  to  grant  a  right  of  way,  owing  to  the  grantors, 
who  had  compulsory  powers  of  purchase,  being 
vndbU  to  obtain  immediate  possession  of  a  por- 

(a)  Beported  by  O.  Maoas,  Eaq.,  BuiMaiHrt-Lair. 


tion  of  land  essential  for  the  road ;  the  grantee  of 
the  right  of  way,  although  entitled  to  judgment 
for  specific  performance  and  costs,  will  not  ha 
entitled  to  any  further  damages  for  loss  oeeaaioned 
by  the  delay. 
The  prirmple  of  Bain  v.  Fothergill  (31  L.  T.  Bm. 
N.  S.  387;  1  E.^I.  App.  158)  applied.^ 

This  was  an  action  for  the  specific  performance- 
of  an  agreement  and  for  damages.  By  the  agree- 
ment in  question,  which  was  dated  the  3rd  April 
1886,  Elizabeth  Davidson  agreed  to  seU  to  the 
defendants,  the  School  Board  for  London,  a  piece 
of  land  at  Clapham,  in  the  county  of  Surrey,  for 
36002.,  reserving  to  herself,  her  heirs,  and  assigns 
full  and  free  rights  of  way  in  common  with  the- 
defendants  to  certain  unsold  portions  of  her  land. 
It  was  also  agreed  that  the  defendants  should, 
within  three  calendar  months  from  the  date  of 
the  agreement,  at  their  own  expense  grant  or 
cause  to  be  granted  by  all  necessary  tiersons  to 
the  vendor,  her  heirs,  and  assigns,  rim  and  free 
rights  of  way  and  passage  with  or  without  horses 
and  carriages  in  common  with  other  persons 
having  similar  rights  over  a  specified  piece  of 
land  (to  be  acquired  by  the  defendants)  so  that 
the  vendor,  her  heirs,  and  assigns  might  have  free- 
and  unrestrained  access  to  the  other  adjoining- 
lands,  and  that,  within  one  month  after  notice  in 
writing  from  the  vendor  requesting  them  so  to 
do,  the  defendants  should  make  and  complete^ 
free  of  cost  to  the  vendor,  over  a  specified  por- 
tion of  the  land,  a  good  metalled  carriage  road 
with  foot-pavement  nn  each  side,  and  witn  good 
and  proper  sewers;  and  within  three  months 
from  the  date  of  the  agreement  grant  to  tha- 
vendor,  her  heirs,  and  assigns  the  right  of  way 
aforesaid,  aud  passage  and  sewers. 

On  the  20th  April  1886  Elizabeth  Davidson 
served  the  defendant  with  notice  to  make  the 
road  and  sewers  within  one  month. 

By  an  indenture  of  the  30th  June  1886  Elizabeths 
Davidson  conveyed  to  the  defendants  in  fee  the 
piece  of  land  agreed  to  be  sold  to  them,  reserving 
a  right  of  way  to  herself,  her  heirs,  and  assigns. 

By  an  indenture  of  the  21st  July  1886  Eliza- 
beth Davidson  conveyed  certain  other  portions  of 
her  property  to  the  plaintiffs  William  Bowe  and 
William  Williams  for  16002.,  and  also  all  ways, 
rights  of  way,  and  other  rights  in  favour  of 
Elizabeth  Davidson,  her  heirs  and  assigns,  con- 
tained in  the  before-stated  agreement  of  the  3rd 
April  1886,  and  in  the  indenture  of  the  30th  June 
1886.  Notice  of  this  indenture  of  the  2lBt  July 
1886  was  given  by  the  plaintiffs  to  the  defendants. 
In  order  to  carry  out  their  agreement  and  make- 
the  road,  the  defendants  purchased  a  piece  of  land 
from  Wright,  an  adjoining  owner,  under  their 
compulsory  powers,  but  were  unable  to  get  poasea- 
sinn  of  it  by  reason  of  one  Jenkins,  whom  they 
alleged  to  be  a  trespasser,  who  was  in  possession 
and  who  had  to  be  ejected  by  action  at  law.  In 
consequence  of  this  the  defendants  were  unable  to 
grant  the  rights  of  way,  or  to  make  the  road  and 
sewers  within  the  time  specified  by  the  agree- 
ment ;  but  the  road  was  completed  before  ibe- 
action  came  on  for  trial. 

The  plaintiffs  alleged  that  they  purchased  the 
land  -with  the  view  of  reselling  for  building  pur- 
poses, and  that  by  reason  of  the  non-performance 
of  the  agreements  they  had  suffered  damage  and. 
loss.  /   '  I 
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Warmington,  Q.C.  and  MuUigcm  for  the  plain- 
ti&. — ^Thia  is  a  case  of  non-ezecution  of  accommo- 
dation works.  We  are  entitled  to  judgment  for 
specific  performance,  as  the  sewers  have  not  yet 
been  completed.  We  are  also  entitled  to  damaf^s 
in  respect  of  the  injury  caused  to  us  by  the  delay. 
They  referred  to 

Cory  T.  The  Thcanet  Iron  Worlca  and  Ship  Building 

Company,  8  L.  T.  Eep.  N.  8.  237 ;  11 W.  B.  589 ; 

JooiwtT.  MiUar,  38  L.  T.  Bep.   N.  S.  99;  5  C!h. 

Wt.857; 
We$Uv.  T.  WaUcgr,  38  L.  T.  Bep.  N.  S.  284;  26 
W.E.368. 

Barber,  Q.C.  and  Alexander  Young  for  the 
defendants. — The  contract  has  now  been  prac- 
tically performed  as  we  could  not  complete  the 
aewers  until  we  got  possession  of  the  laniL  Where 
the  delay  in  completion  of  a  contract  arises  from 
.•  defect  in  a  vendor's  title,  the  purchaser  cannot 
recover  damages  for  the  loss  of  his  bargain : 

Bom  V.  FothergiU,  81  L.  T.  Bep.  N.  S.  887 ;  L.  Bep. 
7  E.  *  I.  App.  158. 

'Ihere  is  no  distinction  in  principle  between  a  case 
where  the  purchase  goes  off  lutogether  from  a 
defect  in  title  and  where  the  com^etion  is  merely 
delayed  by  a  defect  in  title.  Here  the  School 
Board  were  delayed  by  reason  of  their  inability  to 
get  possession  of  the  land  occupied  by  Jenkins, 
.and  were  unable  to  grant  the  right  of  way.  They 
are  now  able  to  complete,  and  have  in  &ict  com- 
pleted, the  agreement.    They  also  referred  to 

Byam  v.  Terry,  25  Sol.  Jonr.  371 ; 

Xkgel  Y.  M^teh,  18  L.  T.  Bep.  N.  &  818;  L.  Bep.  8 
Q.B.814: 

ITtUtam*  T.  aienUm,  13  L.  T.  Bep.  N.  S.  737;  L. 
Bep.  1  Ch.  200. 

Warmington,  Q.C.  in  reply. 

Kekewich,  J. — This  is  a  case  which  is,  in  some 
respects,  peculiar,  and  in  others  falls  within  that 
class  of  cases  which  are  familiar.  [His  Lordship 
stated  the  facts,  and  continued  :]  Under  the  cir- 
cumstances the  defendants'  counsel  is  bound  to 
sabmit  to  a  decree  for  specific  performance,  and 
that  must  go  as  a  matter  of  course,  and  with 
costs.  I  think  the  plaintiff  is  entitled  to  costs  as 
against  the  School  Board,  although  perhaps  from 
no  fault  of  their  own  they  have  been  unable  to 
perform  their  contract  up  to  this  time.  It  may 
De  that,  if  this  action  had  never  been  commenced, 
the  plaintiff  would  have  got  specific  performance 
in  due  time,  bat  at  least  it  has  provoked  energy 
•on  the  part  of  the  defendants;  the  roads  have 
been  constructed,  the  action  against  Jenkins  pro- 
secuted, and  they  are  now  in  a  position  to  perform 
their  contract.  Quite  apart  from  the  question  of 
'damages,  I  think  they  must  pay  the  costs  of  the 
-action.  I  say  apart  from  the  question  of  damages, 
because  I  think  that  the  costs  would  be  given  in 
the  nature  of  damages  if  no  costs  of  the  action 
were  given.  There  will,  therefore,  be  judgment 
for  the  plaintiff,  with  costs  of  the  action.  Then 
comes  a  difficult  question,  whether  the  pluntiffs 
•re  entitled  to  any  damages  for  the  non-per- 
formance of  the  contract  up  to  the  present  time. 
The  plaintiffs  are  the  assignees  of  the  original 
vendor  to  the  School  Board,  and,  by  the  terms  of 
her  conv^ance  to  the  plaintiffs.  Miss  Davidson 
expressly  passed  her  right  to  the  performance  of 
the  contract,  and  any  benefit  arising  therefrom. 
The  present  plaintiffs  stand,  therefore,  subject  to 
one  remark,  in  the  same  position  as  Miss  David- 
'Bon.    Can  they  claim  damages  for  the  non-per- 


formance of  the  contract  P  This  is  entirely  a 
question  of  law  upon  admitted  facts.  The  facts 
are  simple  and  few.  The  defendants,  the  School 
Board  for  London,  entered  into  a  contract,  which 
not  only  did  not  disclose  any  outstanding  right  of 
any  other  party  to  the  property  in  question,  but 
ignored  the  (question  of  any  such  right  altogether. 
That,  according  to  my  experience,  is  the  usual 
course  where  the  purchasers  are  possessed  of 
compulsory  powers,  because  it  is  immaterial  to 
them  whether  they  have  a  real  possessory  title  or 
not ;  they  can  get  the  property  under  their  com- 
pulsory powers.  Therefore  I  am  not  at  all  sur- 
prised to  find  that,  notwithstanding  there  was  an 
outstanding  interest  (whether  it  was  known  or 
not),  they  contracted  as  they  did,  that  they  would, 
within  three  calendar  months,  grant  or  cause  to 
be  granted,  by  all  necessary  parties,  the  specified 
right  of  way.  The  same  words  are  repeated  in  a 
subsequent  clause.  That  seems  to  me  to  be  the 
usual  course.  The  School  Board  in  effect  say: 
"  You  shall  have,  as  part  of  the  bargain,  a  right  of 
road  over  some  of  the  land  which  may  or  toAj 
not  be  ours.  If  it  is  ours,  we  will  grant  it 
to  you;  if  it  is  not  ours,  we  will  procure 
it."  In  the  result  they  find  later  on  that 
Mr.  Jenkins  claims  under  an  a^peement,  and 
states  that  he  is  entitled  to  possession  of  a  small 
portion  of  the  land  which  was  so  situated  as 
entirely  to  prevent  access  to  the  land  which  was 
retained,  and  thus  prevented  the  School  Board 
from  completing  their  contract.  It  is  stated  in 
the  defence  that  Jenkins  was  a  mere  trespasser. 
Perhaps  improperly,  I  asked  Mr.  Young  why  that 
was  so  stated,  and  the  question  somewhat  em- 
barrassed him;  he  gave  an  answer  which  is  no 
doubt  perfectly  correct,  namely,  that  the  amended 
defence  being  delivered  on  the  11th  Dec.  1881,  it 
was  not  untu  the  23rd  Dec  in  the  same  year  that 
Jenkins  put  in  his  defence  to  the  action  insti- 
tuted by  the  School  Board,  in  which  he  set  up  his 
title.  They  might  very  well  have  thongnt  it 
desirable  to  allege  that  he  was  a  mere  trespeuser, 
but  he  set  up  as  a  matter  of  fact  a  legal  right  to 
possession  of  this  piece  of  land,  and  refused  to  go 
out  except  by  le^  process.  1  have  his  defence 
before  me,  in  which  he  sets  up  an  agreement  with 
Wright,  and  says  that  it  was  neither  surrendered 
nor  forfeited,  and  that  he  was  entitled  to  the  plot 
of  land,  and  could  exclude  everyone.  That  turned 
out  to  be  an  unfounded  defence,  but  he  was 
entitled  to  set  it  up ;  and  the  School  Board  ulti- 
mately turned  him  out.  That  I  conceive  to  have 
been  the  real  ground  for  the  delay ;  as  it  would 
have  been  usmcss  for  the  School  Board  to  con- 
struct part  of  the  sewers  until  they  had  got  pos- 
session of  this  piece  of  land.  Strictly,  according 
to  the  contract,  they  should  have  done  it ;  still, 
when  we  come  to  the  qnestion  of  damages,  one 
must  consider  this  ciroumstance :  that  the  damages 
arose  by  reason  of  the  non-completion  of  sewers 
under  the  land  of  a  third  person,  because  Jenkins 
was  in  possession  of  an  essential  part  of  the  land 
which  rendered  the  whole  of  it  useless.  There- 
fore it  comes  to  this ;  are  the  School  Board  liable 
in  damages  because  of  their  inability  to  perform 
their  contract,  the  inability  being  occasioned  by 
the  possession  of  Jenkins,  who  insisted  upon  being 
turned  out  by  legal  process  F  That  is  a  question 
of  law,  whether  the  defendants  in  this  case  are 
within  the  decision  in  Bain  v.  FothergiU  (31  L.  T. 
Bep.  N.  S.  387 :  7  £.  &  L  App.  158j.  It  is  neoes- 
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sary,  therefore,  to  consider  what  it  was  that  was 
decided  by  that  case.  The  report  contains  a  state- 
ment of  the  facts  and  arguments  of  counsel,  and 
the  law,  all  of  which  are  necessary  and  useful, 
because  at  that  time  there  was  considerable  ques- 
tion whether  the  principle  there  established  was 
the  true  principle  of  the  court ;  bat,  looking  at  it 
in  1887,  when  it  has  become  familiar,  it  can  be 
summed  up  in  a  very  few  words,  and  I  do  not 
know  whetner  it  can  be  done  better  than  by  the 
head-note,  which  is  taken  from  the  judgment  of 
the  Lord  Chancellor.  In  that  judgment,  on  p. 
206,  the  Lord  Chancellor  refers  to  Sedgwick  on 
Damages,  which  had  been  previonsly  mentioned 
by  Martin,  B.,  and  quotes  a  passage  from  the  book, 
in  which  the  writer,  after  a  reference  to  the 
general  rule  as  to  damages,  says :  "  To  this  general 
rule  there  undoubtedly  exists  an  important  excep- 
tion, which  has  been  introduced  from  the  civil  law, 
in  regard  to  damages  recoverable  against  a  vendor 
of  real  estate  who  fails  to  perform  and  complete 
his  title.  In  those  cases  the  line  has  been  re- 
peatedly drawn  between  parties  acting  in  good 
xaith,  and  failing  to  perform  because  they  conld 
not  make  a  ^od  title,  and  parties  whose  conduct 
is  tainted  with  fraud  and  bad  faith.  In  the  former 
case  the  plaintiff  can  only  recover  whatever  money 
has  been  paid  by  him  with  interest,  and  expenses ; 
in  the  latter  he  is  entitled  to  damages  for  the  loss 
of  his  bargain.  The  exception  cannot,  I  think,  be 
'  justified  or  erplained  on  principle,  but  it  is  well 
settled  in  practice."  The  Lord  Chancellor  then 
continues  :  "  I  quite  agree  that  the  distinction  as 
to  damages  in  cases  of  contracts  for  the  sale  of 
real  estates  where  the  vendor  acts  bond  fide, 
and  where  his  conduct  is  tainted  with  fraud 
or  bad  faith  is  not  to  be  justified  or  ex- 
plained on  principle."  And  then  further  on, 
at  p.  207,  he  continues :  "  I  think  the  rule  as  to  the 
limits  within  which  damages  may  be  recovered 
upon  the  breach  of  a  contract  for  the  sale  of  a 
real  estate  must  be  taken  to  be  without  exception. 
Tf  a  person  enters  into  a  contract  for  the  safe  of  a 
real  estate  knowing  that  he  has  no  title  to  it,  nor 
any  means  of  acquiring  it,  the  purchaser  cannot 
recover  damages  beyond  the  expenses  he  has 
incurred  by  an  action  for  the  breach  of  the  con- 
tract ;  he  can  only  obtain  other  damages  by  an 
action  for  deceit."  Of  course,  that  applies  to  the 
case  where  the  vendor  either  knows  that  he  has  no 
title,  or  is  ignorant  as  in  this  case.  Kow,  I  wish 
to  point  out  that  it  is  expressly  stated  in  the  case 
to  which  I  have  just  referred,  that  the  purchaser 
cannot  recover  damages  beyond  the  damages 
which  are  occasioned  by  the  breach  of  the  contract 
itself.  I  think  the  costs  of  the  action  may  be  the 
damages,  and  I  think  that  if  the  plaintiffs  had 
not  got  them  with  their  judgment  for  specific 
performance,  they  might  have  recovered  tnem  as 
damages.  ThAt  being  the  case,  and  Bain  v.  Fother- 
giU  being  clearly,  to  my  mind,  as  applicable  to  a 
case  where  there  has  been  delay  as  to  a  case  where 
there  has  been  non-performance  (for  which  pur- 
parpose  the  case  cited  from  the  Solicitors'  Journal 
IS  nsefnl,  although  not  necessary),  does  this  case 
oome  within  Bain  v.  FothergiU  ?  The  answer  of 
the  plaintiff  is  that  this  is  not  a  case  of  failure  of 
title,  but  merely  one  of  failure  in  the  performance 
of  a  contract  for  the  construction  of  the  works 
which  the  School  Board  have  undertaken  to  do- 
namely,  to  make  roads  and  sewers.  To  my  mind, 
the  distinction  between  a  contract  for  the  sale  of 


real  estate  in  fee  simple,  or  for  the  granting  of  a 
lease,  and  a  contract  to  grant  or  cause  to  be 
granted,  by  other  necessary  parties,  a  right  of  way, 
IS  one  which  cannot  be  maintained.  The  con- 
tract to  grant  a  right  of  way  is  a  contract  for 
the  disposal  of  real  estate,  and  one  which  cannot 
be  performed  if  the  contracting  party  has  not  got 
a  title.  It  is  just  as  essential  that  the  contractor 
should  have  a  title  to  the  land  over  which  the 
right  of  way  is  to  be  given,  and  in  which  the 
sewers  are  to  be  constructed,  as  it  is  to  have  a 
title  to  land  to  be  sold.  The  making  of  the  sewers 
was  only  supplementary ;  the  grant  of  the  right 
of  way  is  the  thing  which  the  School  Board  con- 
tracted to  give,  and  it  was  for  that  they  were  to 
obtain  the  concurrence  of  all  necessary  parties. 
That  is,  to  my  mind,  precisely  equivalent  to  what 
was  discussed  in  Bain  v.  Fothergill,  and  I  think 
it  falls  within  the  rule  laid  down  in  that  case.  The 
school  board  have  not  performed  their  contract, 
because  Jenkins  kept  them  out  of  possession,  aod 
during  that  time  they  were  unable  to  make  a  title. 
Here  I -have  a  distinct  and  express  contract  by 
the  board  that  they  will,  witnin  three  months 
after  a  certain  notice,  grant,  or  cause  to  be  g^ranted, 
by  all  necessary  parties,  a  certain  right  of  way, 
and  then  the  same  words  are  used  later  on  in  the 
agreement.  So  there  is  an  express  covenant  by 
the  school  board  which  you  will  not  find  in  the 
usual  contracts  for  sale,  that  either  they  have,  or 
if  they  have  not,  that  they  trill  acquire  and  cause 
to  be  conveyed  the  property  or  right  which  they 
contract  to  sell.  Now,  does  that  make  any  differ- 
ence P  Certainly  not.  The  ordinary  vendor, 
when  he  contracts  to  sell,  does  in  effect  say :  "  I 
will  give  you  the  title  which  I  have,  or  if  it  is  not 
a  good  title  I  will  procure  a  good  title  from  some- 
body else."  His  contract  is  for  the  sale  of  the 
property,  and  if  the  concurrence  of  the  other 
necessary  parties  to  the  sale  is  in  his  power  he 
obtains  that.  The  rule,  therefore,  being  entirely 
established,  and  the  case  falling  within  the  role, 
it  seems  to  me  that  as  a  matter  of  law  I  am  pre- 
cluded from  giving  the  plaintiff  any  damages 
for  the  non-performance  of  this  contract  np  to 
this  time.  It  is  not  for  me  to  do  more  than  ex- 
plain the  law  asl  find  it ;  and  if  I  were  to  express 
my  own  opinion,  it  would  be  that  it  would  be  more 
satisfactory  to  say  that  when  a  school  board  or 
any  other  body  of  a  similar  character  have  dis- 
tinctly said,  "  Come  what  come  may,  we  will 
within  a  certain  time  give  you  that  which  is 
valuable  to  you,  and  that  wmch  yon  have  con- 
tracted to  buy,"  and  then  fail  to  perform  their 
contract,  they  should  be  subject  to  the  same  rule 
with  regard  to  damages  in  the  case  of  sale  of 
real  estate  as  is  applied  in  the  case  of  a  sale  of 
chattels.  But  I  can  only  follow  the  rule  which 
has  been  laid  down  before  me.  Therefore  judg- 
ment will  be  simply  for  specific  perf ormanoe,  and 
the  defendants  will  pay  the  costs  of  the  action. 

Solicitor  for  the  plaintiffs,  W.  H.  F.  Brooh*. 
Solicitors    for   tne  defendants,  Oedge,  Kirbg, 
and  MiOet, 
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(Before  KsKSTncH,  J.) 

Thz  BnuanoHAM  and  Distbict  Laits  Comfant 
LnoTEo  v.  The  London  and  North- Wzstxbn 
Bailwat  Comfant.  (o) 

BuUding  agreements — Eztention  of  time — Bailway 
eoMjaany  —  Notice  to  treat  —  Compenaation  — 
Declaration  of  intereet  —  Jwritdietion  —  Offer 
during  action — Coitt. 

A  land  eomjpany  were  in  poeeeeeion  of  certain  land* 
under  building  agreementefrom  B.,  under  tehieh 
lumtea  were  to  be  erected  unthin  a  apeeified  time. 
The  time  for  completing  $ome  of  the  houeet  had 
etjnrtd,  but  B.  waived  the  riaht  to  re-enter  eon- 
tmned  in  tlm  agreement*.  'Notice  to  treat  in 
rerpeet  of  part  of  the  lands  was  given  to  the  land 
company  by  a  railway  company  whiek  had  pur- 
chased from  B.  The  railway  company  subse- 
miently  denied  that  the  land  company  had  any 
tnlerest  in  the  land  on  the  ground  that  the  build- 
ing agreements  had  terminated,  and  that  there 
had  been  no  extension  of  time. 

Edd,  that  the  court  had  jurisdiction  to  declare  that 
the  land  company  had  an  interest,  which  must 
be  the  nibject-maiter  for  compensation  by  the 
proper  tribunal. 

An  cffor  made  after  litigation  hcu  commenced,  if  it 
is  to  have  the  effect  of  avoiding  the  payment  of 
costs  by  an  unsuccessful  party,  must  amount 
in  substance  to  an  offer  of  everything  which  the 
court  eventually  holds  the  suceesrful  party  entitled 
to. 

Bt  an  agreement  dated  the  5th  Feb.  1877,  and 
made  between  Matthew  Piera  Watt  Boalton 
(acting  as  the  leasing  authority  nnder  the  Bonlton 
Estate  Act  1874)  and  the  plaintiff  company  as 
intending  lessees,  the  plaintiffs  were  authorised 
for  the  period  of  ten  years  from  the  30th  Nov. 
1875,  to  enter  upon  certain  lands  measuring  eight 
and  a  half  acres,  (or  the  purpose  of  bnilding  120 
booses  at  a  stated  price,  pajmg  rent  until  leases 
were  granted  on  their  written  request. 

The  leasing  authority  was  empowered  to  vacate 
the  contract  and  re-enter  upon  the  land  in  case 
the  houses  were  not  erected  within  the  specified 
time. 

By  another  similar  agreement  of  the  5th  April 
1877,  expiring  on  the  SOth  Nov.  1881,  made  be- 
tween the  same  parties,  the  plaintiffs  agreed  to 
take  a  further  piece  of  land,  measuring  3a.  Ir.  4p., 
npon  which  thirty-five  houses,  at  a  specified  cost, 
were  to  be  erected  within  six  years  from  the  30th 
Nov.  1875. 

By  a  further  agreement,  dated  the  27th  Oct. 
1879,  but  not  actually  executed  until  Nov.  1881, 
Mr.  Boalton  reduced  the  value  of  the  houses  to 
be  built  on  part  of  the  land.  In  pursuance  of 
these  agreements  numerous  houses  were  erected 
snd  some  leases  were  granted. 

In  1880  and  1882  railway  schemes  were  pro- 
jected affecting  the  lands  comprised  in  the  ag^ree- 
ments.  In  consequence  of  this  the  plaintiffs 
applied  to  Mr.  Boulton  for  a  further  reduction  in 
the  value  of  the  houses,  and  for  an  extension  of 
time.  This  was  agreed  to  by  Mr.  Boalton,  who 
received  rent  after  the  expiration  of  one  of  the 
agreements. 

On  the  31st  July  1883  the  London  and  North- 
western Bailway  Company  purchased   the   fee 

(a>  BqKstcd  b7  Q.  MAOAX,  El^.,  B«tlster«t-I«v. 


simple  of  part  of  the  lands  comprised  in  the 
agreements,  with  notice  of  such  agreements. 

On  the  18th  Sept.  1884  they  gave  the  plaintiffs 
notice  to  treat  in  respect  of  some  of  the  Iand» 
comprised  in  the  agreements.  No  claim  was  sent 
in  by  the  plaintiffs.  The  land  so  required 
severed  the  lands  agreed  to  be  leased  to  the  plain- 
tiffs, and  being  required  for  a  terminus,  with  a 
coal  wharf,  rendered  it  impossible  for  the  plaintiffs 
to  go  on  building  houses  as  contemplated  by  the 
agreements. 

On  the  4th  Jan.  1886  the  defendants  entered 
upon  part  of  the  lands  comprised  in  the  agree- 
ments, but  made  no  deposit,  and  gave  no  bond,  as 
required  by  the  Lands  Clauses  Consolidation  Act 
1845,  and  denied  that  the  plaintiffs  had  any 
interest  in  the  lands  entered  upon. 

The  plaintiff  company  thereupon  commencel 
their  action  on  the  2nd  Feb.  1886,  and  claimed 
a  declaration  that,  as  between  them  and  the 
defendant  company,  the  agreements  were  sob- 
sisting,  and  tnat  the  price  of  the  plaintiff 
company's  interest  in  the  land,  and  compensa- 
tion for  severance  or  otherwise,  payable  ia 
respect  of  such  lands  as  were  taken  by  the- 
defendant  company,  should  be  assessed  npon  that 
footing.    They  also  asked  for  an  injunction. 

By  a  letter  of  the  14th  Dec.  1886  the  defendants 
offered  to  deal  with  the  plaintiffs  on  the  footing 
of  the  three  agreements,  but  would  not  admit  that 
they  had  been  extended  or  varied  by  any  subse- 
quent agreement,  or  that  the  plaintiffs  had,  at 
the  date  of  the  defendants'  entry,  any  interest 
entitling  them  to  compensation.  They  also  offered 
to  concur  in  having  the  question  of  compensation, 
tried  before  a  jury  or  by  arbitration  upon  that 
footing,  and  to  consent  to  a  stay  of  proceedings 
on  certain  terms.    This  offer  was  not  accepted. 

Bomer,  Q.C.,  Warmington,  Q.C.,  and  Woodroffe 
for  the  plaintiffs. — The  real  question  is  whether 
we  have  any  interest  in  this  land.  The  defendant 
company  is  bound  by  the  act  of  Mr.  Boulton  in 
granting  us  an  extension  of  the  time  for  bailding ; 
and,  after  the  notice  to  treat,  the  plaintiffs  woald. 
not  have  been  justified  in  continuing  to  bnild. 
They  referred  to 

Browne  &  Theobald's  Law  of  Bailways,  p.  148 ; 
Be  Marylebone   (Stingo   Lane)  Improvemnt   Act ; 

Ex  parte  Edwards,  25  L.  T.  Bep.  X.  S.  149  ;  L.  Bep. 

12  Eq.  889 ; 
27m  Metmpolitan  Railicay  Company  v.  Woodhouie„ 

12  L.  T.  Eop.  N.  S.  113  j  13  W.  E.  516; 
Ex  parte  Nexoitt ;  Re  Oarrad,  44  L.  T.  Bep.  N.  3.  5  r 

16  Ch.  Div.  522. 

Ince,  Q.C.  and  0.  L.  Clare  for  the  defendants. — 
The  plaintiffs  have  no  right  to  come  to  the  court 
at  all.  There  is  no  jurisdiction  to  declare  the- 
nature  of  their  interest  in  the  land.  They 
referred  to 

Nortk  Landion  iZatlway  ComfNiny  v.  Onat  Sortkem 

Bailway  Company,  48  L.  T.  Bep.  N.  S.  685  ; 

UQ.  B.  Div.SO; 
The  East  and  West  India  Dock  Company  v.  OcUtlce, 

8M.  &ai55; 
London  and  Blaekwall  Railnmvu  Company  v.  Cross, 

54  L.  T.  Bep.  N.  8.  809;  SI  Ch.  Div.  354. 

There  is  no  evidence  of  anv  extension  of  time  for 
building.  We  have  done  all  in  our  power  to  avoid 
litigation,  and  the  offer  we  made  snould  be  con- 
sidered upon  the  question  of  costs. 

Kkkzwich,  J. — The   defendants,    the    London 
and  North- Western  Bail  way  Company,  have  corn- 
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pnlBory  power  of  purchase  nnder  an  Act,  I  think, 
of  1-itiii,  of  certain  property  in  the  neighbourhood 
of  Birmingham  ;  and  they  gave  notice  to  treat  in 
the  usual  way  to  those  whom  they  conceived,  after 
the  usual  inquiries,  to  be  interested  in  that  parti- 
cular property ;  and  amon^  others  they  gave  a 
notice  to  treat  to  the  plaintiSs,  the  Birmingham 
District  Land  Company  Limited,  a  notice  requir- 
ing, as  notices  to  treat  always  do,  a  claim  to  be 
delivered  within  twenty-one  days,  and  intimat- 
ing that  if  that  were  not  done  the  company  would 
use  the  powers  given  to  them  by  Parliament  to 
have  the  compensation  assessed.  No  claim  was 
ever  sent  in.  The  railway  company,  by  commu- 
nication with  Mr  Bonlton,  and  apparently  by 
communication  with  Mr.  Thynne,  and  otherwise, 
must  have  known  something,  and  probably  a 
great  deal  about  the  plaintiffs  possible  interest  in 
this  land;  but  when  they  required  to  take 
possession  of  it,  whether  by  inaavertence  or  on 

Eurpose,  I  know  not  nor  care,  but  as  a  matter  of 
let,  they  entered  into  possession  without  making 
the  deposit,  or  giving  the  bond  required  by  the 
Lands  Clauses  Consolidation  Act,  where  a  rail- 
way company  enters  adversely.  The  result  was 
this  action;  and  the  action  had  the  immediate 
effect  which  was  obvious  and  desired,  that  of 
procuring  a  bond  to  be  given.  Bnt  the  railway 
company  then,  and  thronghout  the  proceedings, 
and  now  has  denied  the  right  of  the  plaintiffs  to 
any  compensation  whatever,  not  on  the  ground 
that  the  compensation  ou^ht  to  be  reduced  to 
jsero,  but  that  they  had  no  interest  in  the  land  in 
<|ae8tion ;  and  it  is  said  that  the  court  is  not  at 
liberty  to  consider  whether  the  plaintiffs  have  an 
interest  which  may  properly  go  to  an  arbitrator 
cr  a  jury,  under  the  Lands  Clauses  Act.  It  is 
true  that  these  questions  very  seldom  come  before 
the  coart.  It  is  said  that  there  is  no  instance  in 
modem  times  of  such  a  question  having  come 
before  the  court  on  action,  because  it  is  generally 
raised  in  more  recent  times  under  the  Vendor 
and  Purchasers  Act;  or  money  is  paid  into  court, 
and  the  question  is  disposed  of  by  petition ;  or 
there  may  be  an  action  for  specific  performance 
as  of  an  agreement  for  purchase,  the  arbitrator 
or  jury  having  fixed  the  purchase  money.  That 
is  80,  and  it  is  said  that  such  an  action  cannot  be 
maintained.  The  answer  is  that  such  a  case  as 
this  seldom  occurs.  A  railway  company,  when  it 
has  by  inadvertence  omitted  to  purchase  some 
interest  at  once  makes  such  a  payment  or  gives 
euch  a  bond  as  is  required,  submitting  to  pay  a 
reasonable  amount  of  costs,  and  the  thing  is  never 
heard  of ;  or  an  inquiry  before  an  arbitrator  or  a 
jury  proceeds  in  the  usual  way.  But  if  a  railway 
company,  under  such  circumstances  as  existed, 
says :  "We  will  take  possession ;  we  deny  yorir 
interest ;  we  may  be  bound  to  give  you  a  bond, 
because  the  court,  if  it  is  clear  you  are  entitled 
to  an  interest,  will  restrain  us  from  going  into 
possession  until  we  give  a  bond ;  but  we  insist 
ycni  have  no  interest  at  all ;  that  there  is  nothing 
whidi  can  go  to  a  jury  or  aa  arbitrator,"  I 
am  aware  of  no  ol^'ection  of  principle  or  of 
anthority  to  the  court  declaring,  as  between 
the  claiming  landowner  and  the  rtulway  company 
that  the  claiming  landowner  has  or  has  not  an 
interest;  and  thongh  no  doubt  there  might  be 
better  and  more  expeditious  means  of  deciding 
this  question,  yet  when  the  action  has  been 
Tendered  necessary  by  the  conduct  of  the  railway 


company,  in  taking  possession  adversely  without 
the  usual  precautions,  and  when  that  action  is 
before  the  court,  with  a  claim  to  have  that  interest 
determined,  to  say  that  "The  court  shall  not  be  able 
to  determine  that  question  now,  bnt  it  shall  all 
go  to  the  arbitrator,  and  we  will  reserve  all  those 
questions  till  hereafter,"  seems  to  me  to  be  claim- 
ing a  right  to  continue  a  circuity  of  action  and 
process  of  delay  which  in  modem  times  the  court 
has  always  set  its  face  against.  I  refer  to  three 
cases  which  have  been  referred  to  as  having  esta- 
blished a  principle  which  ousts  the  jurisdiction  of 
the  court.  They  are  all  cases  in  which  an  injnno- 
tion  to  restrain  an  arbitration  has  been  applied 
for  and  refused.  The  oldest  case,  and  the  one 
which  is  always  cit^  as  really  determinimg  the 
principle,  is  that  of  Tha  Eatt  and  West  India 
Docks  and  The  Birmingham  Junction  BaUtoag 
Oompam/  (3  M.  &  G.  155).  There  a  lessee  of  some 
land  said  that  he  was  entitled,  not  to  have  bis 
land  bought  and  paid  for,  but  to  compensation 
under  the  68th  section  of  the  Lands  Clansee  Act, 
on  the  ground  that  his  land  was  injurioaaly 
affected  by  the  works  of  the  dock  company ;  and 
he  said,  "  I  insist  upon  going  on,  and  having  that 
claim  decided  by  an  arbitrator."  The  dock  com- 
pany said,  "  No,  you  have  no  interest  at  all,  a 
most  idle  claim  this  is,  and  we  will  take  proceed- 
ings in  the  Court  of  Chancery,  and  we  will  have 
a  stop  put  to  this  arbitration,  which  can  have  no 
other  possible  result  than  putting  us  to  a  great 
deal  of  expense  and  trouble."  The  answer  of  the 
court  was,  "  That  is  a  matter  t>0  be  considered  in 
the  arbitration."  A  man  is  entitled  to  make  his 
claim.  It  is  the  right  of  Her  Majesty's  subjects 
to  make  claims,  and  to  have  them  tried  in  the  crm- 
Btitutional  way.  A  man  may  bring  an  action  for 
any  purpose  he  likes,  subject  to  it  being  over- 
hauled in  the  usual  way,  and  to  his  being  even- 
tually ordered  to  pay  costs,  and  there  may  be 
other  penalties  which  may  be  enforced  against 
him.  But  he  is  entitled  to  bring  his  action,  and 
he  is  entitled  to  have  that  action  disposed  o£ 
according  to  the  practice  of  the  court.  So  a  man 
who  wisely  or  unwisely  chooses  to  make  a  claim, 
against  a  railway  company  or  dock  company  is 
entitled  to  have  that  claim  investigated  by  the 
tribunal  which  the  Legislature  has  said  shall  take 
the  place  of  the  Hi^h  Court  of  Justice,  namely, 
an  arbitrator  or  a  jury,  and  it  must  go  in  tj^ 
usual  course.  It  is  the  privilege  of  the  plaintiff, 
and  it  is  the  liability  of  tne  dock  company  having 
compulsory  powers.  The  same  principle  runs 
through  the  next  case,  which  is  very  much  later, 
of  the  Norih  London  Bailnaay  Company  and  the 
Oreat  Nortliem  Railway  Company  (48  L.  T.  Bep. 
N.  S.  695 :  11  Q.  B.  Div.  30).  Preciselv  the  same 
principle  was  affirmed  there  again  by  the  Court  of 
Appeal  and  recently  followed  distinctly  on  the 
same  grounds,  and  on  the  same  principle  by  the 
other  branch  of  the  Court  of  Appeal  in  the  Lon- 
don and  BlaekwaU  Railway  Company  v.  Cfom 
(64  L,  T.  Rep.  N.  S.  309 ;  31  Ch.  Div.  354)  in  which 
case  there  was  a  claimant  wishing  to  proceed  to 
an  arbitration ;  and  in  each  case  the  court  said 
that  must  be  allowed  with  the  usual  consequences. 
Here  I  have  an  entirely  different  case.  I  grant 
that  there  is  no  exception  from  the  rule  laid 
down  in  these  cases,  and  probably  there  could  not 
be  one  unless  there  was  something  frivolous.  If 
there  was  a  case  that  was  so  frivolous  as  to  be 
tinged  with  insanity,  I  can  conceive  the  court 
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interfering.  Bnt  here  is  an  entirely  difEerent 
ease.  Here  the  company  says  :  "  There  is  nothing 
vhateoever  to  determine ; "  and,  reading  the  plead- 
ings and  their  letters,  they  say:,"  You  have  no 
interest  whatever,"  and  the  action  havinjg  been 
commenced  rightly  (becaose  the  company  nas  not 
the  slightest  excuse,  except  inadvertence,  for 
entering  trithout  making  the  usual  deposit,  or 
giving  the  usual  bond),  it  would  be,  in  my  mind, 
wrong  for  the  court  to  hesitate  to  determine  the 
qnestion  which  is  ripe  for  decision,  with  sufficient 
documents  and  evidence  before  it.  Therefore  I 
have  no  hesitation  in  entertaining  the  claim  of 
the  plaintiffs.  !N'ow  I  must  see  tniat  that  claim 
is.  The  claim,  to  my  mind  is  a  very  simple  one, 
•nd  I  cannot  help  thinking  it  has  been  compli- 
cated by  the  introduction  of  a  great  many  matters 
which  might  conveniently  have  been  left  out 
altogether.  [His  Lordship  stated  the  agreements, 
and  continued:]  I  am  asked  to  hold  that  the 
first  clause  in  the  agreement  of  the  5th  Feb.  1877, 
that  licence  to  enter  for  that  particular  purpose, 
came  to  an  end  absolutely  at  tne  end  of  ten  years, 
unless  extended  for  a  particular  time ;  and  by  a 
definite  agreement,  notwithstandiuK  that  the 
lessee  would  still  be  entitled  to  leases  of  those 
houses  which  he  had  completed.  In  my  opinion 
this  agreement  must  be  read  as  a  whole,  and,  read 
as  whole,  it  is  a  building  agreement — an  agree- 
ment which  is  stated  in  this  way — an  agreement 
by  the  intended  lessees  to  build  certain  houses 
of  a  certain  value  in  a  certain  time,  and  an  agree- 
ment by  the  landlord  that  he  will  grant  leases  of 
those  houses  when  built.  It  is  quite  unnecessary 
for  me  to  consider  whether  time  is  of  the  essence 
of  the  contract,  or  whether  the  landlord  could 
have  entered  at  the  end  of  the  ten  years  without 
more,  because  the  ordinary  doctrines  of  equity 
apply,  and  anything  like  a  concession  of  time 
would  immediately  allow  of  the  lessee  going  on 
beyond  the  time.  It  is  immaterial  whether  any 
time  was  fixed  or  not.  A  man  who  has  waived 
the  ten  years  must  fix  another  time,  and  if  it  is 
not  fixed  by  agreement  he  can  fix  it  by  coming  to 
a  court  of  equity  if  the  parties  cannot  a^ee. 
One  is  entitled  to  come  and  say :  "  I  waived  it  in 
order  that  the  railway  company's  schemes  might 
be  known;  they  were  not  known  for  eighteen 
months,  or  more;  they  were  then  known;  you 
have  had  a  year  since  that  time;  now  I  am 
entitled  to  enter."  The  court  might  say  whether 
he  might  fairly  call  upon  the  ot£er  party  to  go 
out  at  the  end  of  the  year,  or  whether  they  ought 
to  have  more  time.  But  when  once  he  has  waived 
it,  it  is  impossible  for  him  to  enter  except  on 
reasonable  notice.,  and  after  a  reasonable  time. 
That  is  too  plain  to  require  further  argument. 
The  question  is  whether  ne  has  waived  it.  [His 
Ikirdship  stated  the  evidence  on  this  point,  and 
continued :]  I  have  no  doubt  indeed,  it  is  im- 
possible to  doubt,  on  all  the  evidence,  taking  Mr. 
Thynne's  into  the  bargain,  that  there  wan  an  actual 
a^eement  by  Mr.  Bonlton,  through  Mr.  Thynne, 
his  agent,  that  those  building  covenants  should 
not  be  insisted  upon,  that  the  matter  generally 
should  stand  over  until  the  railway  scheme  had 
been  developed,  and  the  parties  knew  how  best 
the  agreement  could  be  carried  out.  I  could  refer 
to  many  letters  which  I  have  read,  and  I  have 
listened  to  the  evidence,  but  I  prefer  to  read  only 
one  letter,  because  I  think  it  is  sufficient.  That 
letter  was  written  on  the  2lBt  Sept.  1885,  after  all 


was  over  as  far  as  the  development  of  the  railway 
scheme  was  concerned,  and  when  the  parties  were 
getting  on  towards  the  dispute  which  has  now 
unfortunately  arisen.  Mr.  Thynne,  on  behalf  of 
Mr.  Boulton,  writes  to  Mr.  Rowlands  on  behalf 
of  the  plaintiffs,  "We  are  aware  that  in  con- 
sequence of  the  deadlock  occasioned  by  the 
several  proposed  railway  schemes,  Mr.  Boulton 
agreed  to  reduce  the  building  restrictions,  and 
was  prepared  to  reduce  them  still  further ;  also 
he  allowed  the  balance  of  the  fixed  rent  to  remain 
in  arrear  until  some  start  could  again  be  made 
with  building  operations."  The  last  words  are 
a  distinct  statement  that  at  that  time  the  building 
operations  could  not  be  proceeded  with,  that  they 
had  been  abandoned  for  a  time  with  Mr.  Boulton^ 
consent,  which  fact  is  proved  conclusivelv  by  the 
evidence  of  every  single  witness  who  has  been 
called.  That  bemg  so,  could  Mr.  Bonlton  for  a 
moment  be  heard  to  say  that  he  is  entitled  to 
enter  under  either  of  these  agreements,  whether 
the  time  limited  by  the  agreement  has  or  has  not 
expired  ?  It  hod  not  expired  as  regards  one 
when  the  company  entered,  and  it  had  expired 
as  regards  the  other.  It  is  quite  impossible  for 
him  to  say  that  that  time  had  expired.  The 
answer  would  be,  "  It  has  not  expired,  for  this 
reason,  by  the  agreement,  between  you  and  us 
we  have  been  treating  the  agreement  as  existing, 
notwithstanding  that  the  literal  terms  have  not 
been  fulfilled."  That  being  so,  it  is  impossible 
for  me  to  determine  exactly  what  interest  this 
company  has,  but  I  am  clear  that  it  has  an  interest 
under  these  agreements,  an  interest  which  to 
some  extent  has  been  varied  by  the  subsequent 
agreements  oi  the  27th  Oct.  1879,  which  might 
be  itself  quoted  as  a  conclusive  reason  why  the 
agreement  should  be  rectified  as  existing  then. 
That  they  have  some  interest  is  abundantly  clear ; 
and  I  see  no  difficulty  in  making  the  dec&ration 
which  the  plaintiffs  ask  me  to  make  that  they 
have  an  interest ;  that  is  to  say,  that  these  agree- 
ments are  subsisting  down  to  the  present  time, 
because,  if  a  reasonable  notice  was  required,  I 
have  no  indication  that  a  reasonable  notice  has 
been  given.  I  can  make  that  declaration  without 
difficulty,  and  the  actual  assessment  will  be  made 
by  the  proper  tribunal,  if  unfortunately  the 
parties  cannot  come  to  terms.  That  leases  me 
the  only  question  about  costs.  The  rule  which  I 
have  always  adopted,  and  intend  to  adopt  until 
corrected  by  a  higher  authority,  is,  that  an  offer 
made  after  litigation  commenced  must,  if  it  is  to 
have  any  effect  to  avoid  costs  by  an  unsuccessful 
party,  amount  in  substance  to  au  offer  of  every- 
thing which  the  court  eventually  hold  the  success- 
ful party  entitled  to.  This  letter  of  the  14th 
Dec.  1886,  which  has  been  read  on  the  question 
of  costs,  does  not  contain  such  an  offer.  I  am  t&r 
from  saying  that  it  was  not  a  very  fair  offer.  It 
is  quite  possible  the  plaintiffs  would  have  done 
well  to  accept  it,  but  I  have  nothing  to  do  with 
that.  They  thought  it  right  to  bring  the  action 
to  trial,  and  to  ask  the  court  for  a  declaration 
such  as  they  have  asked  and  obtained.  That 
being  so,  they  have  just  got  that  which  the  raU- 
way  company  said  they  were  not  entitled  to,  the 
railway  company  insi.stiug  in  that  letter  that  there 
was  no  interest  entitling  them  to  compensation. 
I  think,  therefore,  the  offer  does  not  fulfil  the 
terms  which  I  have  always  held  an  offer  must 
fulfil,  if  it  is  to  be  used  with  e^ct,  .Therefore 
igitized  by  V^jC 
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1  think  the  railway  companj,  having  failed,  miiBt 
-also  pay  the  costs. 

Solicitors  for  the  plaintiffs,  Bobinson,  Preston, 
-and  Stow,  for  Bowlands  and  Co.,  Birmingham. 

Solicitor  for  the  defendants,  Charles  Henry 
JIawn. 


JvU/  9, 11, 12,  and  13. 

(Before  £ekxwice,  J.) 

Williams  v.  Thi  Colontai.  Bank. 

Williaus  v.  London  Chastebzi)  Bank  of 

AUSTBALIA.  (a) 

£TiareB  in  American  company — Certificates  —  In- 
dorsement of  transfers  in  blank  —  Effect  of — 
American  law — Usage  of  monetary  world — Nego- 
tiable instrument — Fraud  of  broker  —  Title  to 
certificate — Estoppel. 

Tlie  executors  of  a  deceased  owner  of  shares  in  an 
Am,erican  company  desired  to  be  entered  on  the 
New  York  registry  in  respect  of  the  shares,  but 
had  no  definite  idea-  of  seUing  them.  On  the  in- 
structions of  their  brokers  they  signed  a  form  of 
transfer  in  blank  which  was  indorsed  upon  the 
share  certificates,  and  the  certificates  so  itidorsed 
were  sent  to  the  brokers  to  be  forwarded  to 
New  Ym-k  for  registration.  The  brokers  fraudu- 
lently deposited  the  certificates  with  the  defendant 
hankers  as  security  for  advances.  Upon  the 
iankruptcy  of  the  brokers,  the  fraud  was  dis- 
covered, and  the  question  of  the  title  to  the  certifi- 
cates arose.  It  was  in  evidence  that  by  American 
law  the  legal  title  to  shares  vested  in  the  person 
■entitled  to  be  entered  on  the  register  as  the  legal 
owner;  and  that,  according  to  the  wsage  of  the 
monetary  world,  certijicaies  of  this  character  were 
eguivalentto  securities  to  bearer,and  passed  from 
hand  to  hand  without  registratim^. 

Meld,  that  the  bankers  were  entitled  to  a  charge  upon 
the  shares  to  the  amount  seeured  by  the  deposit 
of  the  certificates ;  and  that  the  exeeiUors  were 
estopped  from  denying  the  authority  of  the  brokers 
to  deal  wUh  the  shares  as  they  thought  desirable. 

■'The  first  action  was  brought  by  Elizabeth  Maria 
Williams,  John  Cady,  and  John  Charles  Williams, 
as  executors  of  the  will  of  John  Michael  Williams, 
to  recover  710  shares  in  the  New  York  Central 
*nd  Hudson  Eiver  Railroad  Company,  belonging 
to  the  estate  of  the  testator  and  deposited  in 
fraud  of  the  plaintiffs  with  the  defendant  bank. 

The  testator  died  in  Feb.  1880,  and  his  will  was 
proved  by  the  two  first-named  plaintiffs  on  the 
25th  March  1880,  power  being  given  to  Michael 
Williams  and  the  plaintiff  John  Charles  Williams 
to  prove.  John  Charles  Williams  proved  the  will 
on  the  19th  Oct.  1882. 

At  the  time  of  his  death  J.  M.  Williams  was 
entitled  to  1210  shares  in  the  New  York  Central 
Company,  which  were  represented  by  121  certifi- 
cates  of  ten  shares  each,  all  registered  in  the 
testator's  name  in  the  books  of  the  company. 
The  following  is  a  copy  of  one  of  sach  certificates, 
with  its  indorsement  by  the  executors,  as  sub- 
sequently deposited  with  the  defendant  bank : 

E,4648  10 

KninbeT  shares. 

The  New  York  Central  and  Hudson  Biver  Bailroad 
'Conpaii7. 

Join  Michael   'WlUiama,    of   Bnmcooae,   Periaa   ar 

(a)BepOTtedl);  O.  Uaoaii,  Saq.,  BurlMer-at-Law. 


Worthal,  Cornwall,  Enriaiid,  is  entitled  to  ten  shuee  of 
one  hondred  dollars  eadi  of  the  capital  stook  of  the  New 
York  Central  and  Hndson  Biver  Railroad  Company, 
transferable  in  person  or  by  attomer  in  the  books  of  t£e 
company  only  oit^  the  snrrender  and  cancellation  of  this 
certificate  by  an  indorsement  thereof  hereon,  and  in  the 
form  and  manner  which  may  at  the  time  be  required  hy 
the  transfer  regnlationB  of  the  company.  This  oertifieau 
is,  however,  to  be  of  no  effect  or  validity  nntil  connta> 
sifned  by  the  transfer  agrent,  and  also  Dy  the  registnur 
of  transfers  of  the  said  company,  in  the  city  of  New 
York. 

In  witness  whereof  the  president  and  treasnrsr  of  the 
said  company  have  herennder  subscribed  thair  nsmna  at 
the  city  of  Albany  this  16th  day  of  Deoember,  in  tJie 
year  one  thousand  eight  hundred  and  seventy-three. 
C.  C.  Clabee,  Treasurer. 
W.  H.  Tandikbilt,  President. 
Countersigned  this  16th  day  of  Dec.  1873— Ten  shares 
The  Union  Trust  Company  of  New  York,  Bagiater 
of  Transfers, 

By  A.  H.  Oaii.vix,  Secretai^. 
Cotmtersigned  this  17th  day  of  Dec.  1873, 

DuNCAir,  Sheekan,  and  Co  , 

Transfer  Agents. 

The  indorsement  was  as  follows  : 

For  value  received  do  hereby  sell,  assign,  and 

transfer  to  shares  of  the  capital  stock  of  the 

New  York  Central  and  Hudson  Biver  Bailroad  Company 

of  one  hundred  dollars  each,  standing  in  name 

on  the  books  of  the  company,  and  lepresented 

by  the  within  certificate. 

And  do    hereby  irrevocably  constitute   and   app<nnt 

attorney  to  execute  a  surrender  and  cancellataon 

of   the   within    certificate,  and  also  to  do  all  things 

requisite  to  transfer  the  said  stock  on  the  books  of  the 

said  company  in  such  form  and  manner  as   may  be 

necessary,  or  be  required,  by  the  regulations  of  the  said 

company  in  that  behalf,  witli  full  power  of  substitution 

in  the  premises. 

Dated  Jan.  24th,  1881. 

Elizabxth  Uasia  Williaks. 
John  Cast. 
In  the  presence  of 

Athas.  Pbtob,  jun..  Accountant,  ComwalL 
Teos.  H.  Mabtin,  Engineer,  Swansea. 

Prior  to  Jan.  1880  all  the  shares  of  the  company 
stood  on  the  New  York  registry,  but  were  largely 
dealt  with  on  the  London  Stock  Exchange ;  c>nt 
from  that  date  Messrs.  J.  S.  Morgan  became  the 
representatives  of  the  company  in  London. 

In  Aug.  1880  the  plaintiffs  were  desirona  of 
being  registered  as  executors  in  respect  of  the 
testator's  shares,  so  that  they  might  receive  the 
dividends  and  sell  if  opportunity  offered.  Their 
agent,  Mr.  Pryor,  accordingly  communicated  with 
their  stockbrokers,  Messrs.  P.  W.  Thomas  and 
Co.,  and  sent  them  the  certificates  wkh  an  extract 
of  the  probate  of  the  testator's  will. 

On  the  10th  Nov.  1880  Mr.  Pryor  received  a 
letter  from  Messrs.  Thomas  and  Co.  stating  that 
the  extract  of  the  probate  of  the  testator  a  will 
which  had  been  forwarded  to  New  York  with  the 
share  certificates  was  insafiBcient,  and  stating 
various  formalities  which  were  required  to  perfect 
their  title  "  after  which  the  share  certificates, 
which  are  also  on  their  way  back,  must  be  signed 
by  the  executors,  and  then  new  certificates  will 
be  issued  in  their  names." 

In  answer  to  another  letter  from  Mr.  Pryor, 
asking  whether  the  executors  could  sell  the  shares 
without  furnishing  the  required  evidence,  Messrs. 
Thomas  and  Co.  wrote  to  say  that,  if  Mr.  Williams 
had  indorsed  the  New  York  Central  shares  before 
his  death,  they  would  have  been  able  to  effect  the 
sale  of  the  shares  without  further  trouble,  but 
that  the  fact  of  his  not  having  done  so  necessi- 
tated the  proving  to  the  company  who  his  legal 
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repneentatiTes  were,  bo  that  eomeone  who  was 
empowered  to  do  so  might  indorse  the  certificates. 
Accordingly  the  indorsed  transfers  on  the  share 
certificates  were  signed  hj  the  two  first-named 
plaintifls  in  blank,  as  appears  above,  and  sent  to 
Messrs.  Thomas  and  Co.  on  the  29th  Jan.  1881, 
■0  that  the  plaintiffs  might  be  restored  as 
owners  of  the  shares,  and,  as  they  alleged,  for  no 
other  purpose. 

Kotuing  farther  was  done  until  the  9th  Dec. 
1882,  when  inquiries  were  made  by  the  plaintiffs 
•8  to  the  certificates  and  dividends  thereon,  to 
which  Messrs.  Thomas  and  Co.  replied  on  the 
11th  Dec.  1882,  stating  that  the  certificates  were 
in  New  York  pending  the  instructions  of  the 
plaintiffs  in  case  they  desired  a  sale,  and  to  avoid 
the  risk  of  a  double  tranamission  of  the  certifi- 
cates. The  letter  also  stated  that  a  power  of 
attorney  would  have  to  be  signed  by  the  executors 
for  the  receipt  of  the  dividends,  and  concluded 
thus :  "  We  need  hardly  say  that  there  is  no  risk 
in  leaving  the  certificates  m  New  York,  as  they 
are  not  indorsed."  The  certificates  were,  in  fact, 
never  sent  to  New  York,  but  in  Feb.  and 
April  1881  the  certificates  of  1210  shares,  with 
the  transfers  in  blank  indorsed  thereon,  were 
deposited  with  the  Colonial  Bank  as  security  for 
advances. 

Some  of  the  certificates  were  redeemed  and 
r»^eposited,  and  ultimately  710  were  left  with 
the  Coloniai  Bank,  and  500  with  the  Chartered 
Bank  of  Australia. 

The  firm  of  Messrs.  Thomas  and  Co.  were 
adjudicated  bankrupt  on  the  5th  Feb.  1884f,  and 
Frederick  Whinney  was  appointed  trustee. 

On  the  2l8t  Feb.  1884  the  plaintiffs  commenced 
their  action  against  the  Colonial  Bank  and 
Frederick  Whinney,  asking  for  a  declaration  that 
the  deposit  of  the  710  shares  was  in  fraud  of  the 
plaintiffs,  and  conferred  no  legal  title  on  the 
Dank ;  for  delivery  of  the  certificates ;  and  for  an 
injanction. 

The  defendants  by  their  counter-claim  asked 
for  a  declaration  that  they  were  entitled  to  a 
valid  mortgage  or  charge  upon  the  share  in 
question  for  the  amount  due  to  them  from  the 
estate  of  Messrs.  Thomas  and  Co.,  and  that  the 
plaintiffs  and  the  defendant  F.  Whinney  might 
oe  ordered  to  do  and  concur  in  all  acts  necessary 
for  vesting  the  shares  in  the  defendants  or  their 
nomineee  and  enabling  them  to  become  the 
legistered  proprietors  thereof. 

In  the  second  action  the  facts  were  of  a  similar 
duracter,  but  related  to  the  500  certificates 
deposited  with  the  London  Chartered  Bank  of 
Australia  at  a  later  date ;  there  was  no  counter- 
claim in  this  action. 

Both  actiors  now  came  on  for  trial  together. 
A  large  amount  of  evidence  was  given  with 
regard  to  American  law  and  the  usage  on  the 
.  Stock  Exchango  in  America  and  London,  with 
regard  to  certificates  of  this  nature.  From  the 
evidence  on  American  law  it  appeared  that  the 
legal  title  to  shares  vested  in  the  person  who  for 
the  time  being  was  the  only  person  entitled  to  have 
them  registered  in  his  name  as  the  legal  owner 
thereof.  And  as  to  the  usage  of  the  monetary 
world  with  regard  to  certificates  indorsed  as  these 
were,  the  evidence  was  that  such  certificates  were 
equivalent  to  securities  to  bearer  and  passed  from 
hand  to  hand,  but  there  was  evidence  to  show 
that,  in  the  case  of  transfers  of  the  shares  of  a 


deceased  owner,  the  appointment  of  his  repre- 
aentatives  had  to  be  strictly  proved,  and  the 
transfers  executed  before  an  American  consul  or 
the  transfer  agents  of  the  company;  and  that 
until  this  was  done  the  document  was  incomplete 
and  would  not  pass  as  "  good  delivery  "  upon  the 
Stock  Exchange. 

Fitday,  Q.C.,  Warmington,  Q.C.,  and  Becimv* 
Stwrget  for  the  plaintiffs. — These  certificates  were 
not  negotiable,  as  the  transfers  were  not  executed 
with  the  reqmired  formalities  so  as  to  be  "  good 
delivery."  The  plaintiffs  cannot  be  estopped 
from  denying  that  they  authorised  this  dealmg 
with  the  certificates : 

Franca  v.  darlt,  50  L.  T.  Bep.  K.  B.  26 ;  26  Ch.  Div 
257. 

The  case  of  Goodwin  v..  BolarU  (32  L.  T.  Bep. 
N.  S.  199;  1  App.  Cas.  476)  is  distinguishable 
from  the  present  case.  There  the  instrument 
purported  to  be  a  security  "  to  bearer,"  and  was 
expressly  intrusted  to  an  agent  for  the  purpose 
of  disposal.  Here  the  certifacates'  were  intrusted 
to  the  agents  for  a  specific  purpose  and  for  that 
only.  In  the  case  of  Bumbau  v.  MetropolUan 
Bank  (26  L.  T.  B«p.  N.  S.  24;  2  Q.  B.  Div.  194) 
the  scrip  certificates  were  also  payable  to  bearer. 

Migby,  Q.C.,  Reid,  Q.C.,  and  Christopher  Jamet 
for  the  Colonial  Bank. — This  case  is  precisely  like 
Goodwin  V.  RoharU  {uhi  *up.).  The  certificates  here 
as  indoreed.were  equivalent  to  securities  to  bearer. 
The  evidence  goes  to  that  extent,  and  certificates 
of  this  nature  circulate  sometimes  for  years 
without  the  names  of  the  transferees  being  filled 
up.  By  the  law  of  New  York  the  holder  has  a 
right  to  fill  in  the  blanks.  Therefore  he  has  the 
legal  title  to  the  shares  as  well  as  the  equitable 
interest  in  them.  We  also  submit  that  the 
executors,  having  authorised  their  brokers  to  sell 
or  pledge  the  shares,  gave  them  authority  to  fill 
up  the  blank.s,  and  are  now  estopped  from  denying 
that  they  did  ho.  Our  counter-claim  is  based  on 
the  estoppel.     They  also  referred  to 

Gordon  v.  James,  53  L.  T.  Bep.  N.  S.  641 ;  30  Ch.  Div. 

249; 
Corr  T.  lAmdon  and  Vorth-TVettern  Railviay  Com- 
pany, 81  L.  T.  Bep.  N.  S.  785;  L.  Bep.  IOC.  P. 
807. 
The  delay  of  the  executors  in  making  inquiries 
almost  amounts  to  negligence,  and  must  be  taken 
into  account  in  the  case. 

Latham,  Q.C.  and  T.  H.  Wright,  for  the  London 
Chartered  Hank  of  Australia,  adopted  the  argu- 
ments urged  on  behalf  of  the  Colonial  Bank. 

George  Lawranee  for  the  trustee  in  bankruptcy. 

FiiUay,  (^.C.  in  reply. — There  is  no  power  of  dis- 
position given  to  the  agent  here  as  tbere  was  in 
other  cases.  The  doctrine  of  estoppel,  as  established 
by  English  law,  cannot  apply,  it  cannot  be  said 
that  a  clerk,  or  messenger,  intrusted  with  docu- 
ments for  a  specific  purpose,  is  clothed  with  such 
an  authority  as  precludes  his  master  from  assert- 
ing that  he  had  no  authority  to  dispose  of  them  in 
a  manner  which  was  never  contemplated. 

Kekewich,  J. — There  is  no  question  of  fact  in 
this  case  in  the  ordinary  sense  of  the  word — that 
is  to  say,  all  the  events  with  their  dates  which 
are  at  all  essential  to  the  consideration  of  the 
case  are  not  only  proved  but  admitted.  But 
there  are  questions,  which  really  are  questions  of 
fact  and  very  difficult  questions,  behind; 
questions  of  fact,  not  in  the  ordinary^  ^s^jabpr 
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namely,  questions  respecting  the  usage  of  the 
monetary  world  touching  instmments  of  this 
kind,  and  a  question  of  American  law  which,  in 
our  courts,  ia*  a  question  of  fact.  But  the  events 
and  dates  are  all  before  me  without  contradiction, 
and  without  dispute,  and  I  need  not  recapitulate 
them.  Before  going  to  the  rest  of  the  case,  I 
wish  to  clear  out  of  the  way  the  question  what  is 
meant  by  the  American  witnesses  when  they  say 
there  is  a  legal  title  to  the  shares  in  the  person 
holding  a  certificate  indorsed  as  this  is,  and  not 
■up  to  this  time  carrying  any  change  of  ownership 
on  the  register.  Now,  I  have  listened  to  all  the 
evidence  as  it  was  read,  and  the  comments  on  it, 
and  I  have  since  had  an  opportunity  of  looking 
through  it  in  print,  and  the  evidence  of  the 
American  witnesses  is,  to  my  mind,  summed  up 
intelligibly  and  accurately  in  an  answer  by  Mr. 
Choate  to  the  plaintiff's  seventh  cross  interroga- 
tory at  p.  59  of  the  evidence  taken  on  commis- 
sion. Be  says  :  "  In  American  law  the  legal  title 
to  shares  rests  in  the  person  who  for  the  time 
being  is  the  only  person  entitled  to  have  them, 
upon  demand,  duly  registered  in  his  name  as  the 
legal  owner  thereof.  There  are  cases  in  which 
the  rule  obtains  in  American  law  that  between 
persons  who  have  equal  rights  in  equity,  the  right 
of  the  person  having  the  legal  title  prevails ;  but 
snch  proposition  is  of  rare  application,  and  I  do 
not  see  tnat  it  can  be  applied  to  the  question  of 
title  to  stock  acquired  in  any  snch  way  as  has 
been  indicated  in  this  examination  hitherto. 
According  to  the  law  of  New  York  a  person  who 
is  not  on  the  register  of  shareholders  may  have  a 
legal  title  to  snares  in  a  company."  Therefore, 
ta£:ing  that  to  be,  as  I  think  it  is,  a  fair  statement 
of  the  evidence  on  the  subject,  it  follows  that  the 
American  law  does  recognise  that  which  English 
law  does  not — namely,  a  legal  title  existing  with- 
out legal  ownership.  According  to  English  law 
there  is  no  such  possibility.  A  man  cannot  be 
the  legal  owner  unless  he  has  the  legal  title, 
according,  at  any  rate,  to  the  ordinary  employ- 
ment of  the  words  "legal  title."  That  is  his 
definition,  and  I  think  it  is  a  definition  which  I 
must  keep  in  my  mind  in  considering  the 
rest  of  the  case.  Looking  at  the  question 
from  that  point  of  view,  it  divides  itself 
into  the  legal  title  as  between  the  company 
and  the  person  claiming  that  legal  title,  or 
more  than  one  person  claiming  that  legal  title, 
and  the  legal  title  as  between  persons  claiming  it. 
The  legal  title  as  against  the  company  is,  as  I  under- 
stand, settled  entirely  by  that  statement.  A  man 
may  go,  having  such  an  indorsement  (it  may  be) 
as  we  have  in  this  case,  and  say,  "  I  am  entitled 
to  be  registered  as  the  legal  owner,"  and  if  he  is 
in  that  position  he  has  the  legal  title,  and  he  holds 
it  as  against  other  persons  woo  have  not  got  such 
an  equity  as  would  displace  the  legal  title,  which 
one  passage  I  have  read  in  that  answer  points  to 
as  sometimes  occurring.  Now,  that  question,  to 
my  mind,  is  the  only  question  as  regards  the 
ownership  of  the  shares,  and  is  one  of  American 
law.  There  is  also  the  question  as  to  what  is  the 
meaning  of  the  certificate,  what  is  the  meaning  of 
the  indorsement  before  it  is  filled  up,  and  what  is 
the  effect  of  the  indorsement  when  filled  up  in 
the  way  in  which  we  have  it  here  P  That  latter 
question  is  really  the  same  as  the  question  about 
tne  legal  title.  But  the  meaning  of  the  document, 
both  on  its  face  and  on  the  back,  is  a  question,  to 


my  mind,  entirely  of  American  law,  and  I  am  not 
at  liberty  to  construe  it  as  if  it  were  an  Englidi 
document,  and  without  the  aid  of  the  evidence  of 
experts  in  America.  If  I  were  to  construe  it 
as  an  English  document  it  is  unnecessary  to 
say  how  I  should  construe  it,  but  I  certainly 
should  not  construe  it  in  the  way  in  which  the 
American  witnesses  have  construed  it,  and  said 
that  it  is  construed  in  America.  That  I  am  not, 
at  liberty  to  do ;'  1  must  take  their  evidence,  and, 
taking  their  evidence,  I  have  no  doubt  that  Mr. 
Choate  has  correctly  stated  what  the  law  in 
America  is  upon  the  subject.  Then  I  am  asked 
further  to  consider  as  a  question  of  American  l»w 
whether  the  plaintiffs  are  estopped  in  this  case; 
that  is  to  say,  whether  they  are  prevented  fiom  in 
any  way  insisting  upon  what  in  their  point  of 
view  is  the  correct  version  of  their  condn<;t  in 
the  matter.  To  my  mind,  American  law  has 
nothing  whatever  to  do  with  that.  It  seems  to 
me  to  De  a  question  of  conduct — a  question  of 
representation  and  absence  of  representation,  to 
be  decided  by  an  English  court,  respecting  events 
which  have  occurred  between  persons  resident 
in  England  and  carrying  on  business  in  England. 
That  seems  to  me  purely  a  question  of  English 
law,  and  entirely  untouched  by  American  law. 
I  think,  having  cleared  the  ground  in  that  way 
so  as  to  see  what  there  is  of  English  law  and 
what  of  American  law,  and  what  the  statement  of 
the  American  law  is  respecting  the  legal  title 
which  must  be  disposed  of  in  the  first  instance,  I 
will  proceed  to  get  rid  of  one  or  two  other 
matters  which  I  think  have  no  material  bear- 
ing on  the  main  question  in  dispute,  thon^ 
they  are  necessarily  mixed  up  in  it,  and 
have  necessarily  led  to  some  discussion.  In  the 
first  place,  we  have  had  a  good  deal  of  evidence, 
both  in  print  and  in  the  witness-box,  of  what  is 
held  to  De  good  delivery.  Now,  to  my  mind, 
what  is,  or  is  not,  a  good  delivery  does  not  directly, 
and  I  doubt  whether  it  does  indirectly,  affect  any 
question  in  the  case.  Stockbrokers,  bankers,  and 
other  men  of  business,  will  only  do  that  in  the 
hurry  of  their  business  which  can  be  done  con- 
sistently with  that  hurry.  I  am  using  the  word 
"  hurry "  as  meaning  rapidity  or  promptitude. 
They  will  not  want  to  get  proof.  If  you  present 
to  a  man  a  document  which  requires  some  evidence 
to  prove  its  genuineness,  he  declines  it,  becaoae 
that  would  take  time,  and  not  only  take  time, 
but  perhaps  involve  him  in  difiScnilt  inquiriee, 
which  would  send  him  to  his  lawyers,  or  to  some 
other  expert  in  that  particular  line,  to  get  info*> 
mation  on  a  point  about  which  he  himself  is  nob 
suSiciently  informed.  Therefore,  among  classes 
of  business  men  such  as  stockbrokers,  it  is  held 
for  their  common  convenience  that  one  man  shall 
not  be  at  liberty  to  enforce  on  another,  in  fulfil- 
ment of  a  contract  or  document,  whatever  it  may 
be,  that  which  involves  him  in  a  difficult  inquiry, 
and  possibly  some  risk.  That  is  not  really  toe 
question  in  this  case.  Whether  these  particular 
certificates  pass  from  hand  to  hand,  pass  as 
securities  to  bearer,  is,  to  my  mind,  an  entirety 
different  question  from  whether  they  would  he  a 
good  delivery  under  circnmstanoes  such  as  exist 
here,  or  under  any  other  circumstances.  *E*'"' 
I  think  that  I  may  forget  any  distinction  between 
a  registered  owner  and  the  executors  of  a  regis- 
tered owner.  The  evidence  proves  what  I  minit 
assume  without  evidence,  that  the  executors  (uat 
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is  to  say,  the  legal  p  ersonal  representatives  con- 
stitatea  by  the  proper  court  in  a  proper  manner) 
of  a  deceased  registered  owner  have  precisely  the 
nine  powers  of  disposition  which  the  registered 
owner  liimself  had ;  and  if  an  indorsement  by  the 
registered  owner  be  sufficient,  an  indorsement  by 
tiie  ezecntora  is  equally  sufficient.  There  is  no 
difference  between  the  two.  But  the  only  question 
which  comes  in  is,  who  are  the  executors  P  Have 
they  been  constituted  by  a  proper  court  P  Are 
tiiev  therefore  the  legal  personal  representatives, 
and  are  they  the  legal  personal  representatives 
for  all  purposes?  Those  are  questions  of  law, 
and  questions  of  inquiry ;  but  when  once  you  have 
ascertained  that  they  are  the  executors  in  the 
common  sense  of  the  word,  you  get  rid  of  all  that 
difficulty,  and  there  is  nothing  more  to  be  done, 
aad  an  indorsement  by  the  executors  is  precisely 
equivalent  to  an  indorsement  by  a  registered 
owner  himself.  I  do  not  think  that  the  case  is  in 
the  slightest  degree  complicated  on  one  side  or 
another  by  that  difference  between  the  executors 
and  the  roistered  holder.  Now  I  pass  on  to  the 
conduct  of  the  executors,  and  what  they  intended 
to  do.  These  gentlemen  had  these  1210  shares  in 
this  American  railroad  company,  and  in  dis- 
charge of  their  duty  to  the  estate,  they  were 
minded  to  do  whatever  was  needful  in  order 
to  get  themselves  placed  in  the  position  of 
owners  to  this  extent — ^that  they  might  sell 
them  if  they  wished,  and,  at  any  rate,  might  draw 
the  dividends,  which  they  could  not  do  because 
the  power  of  attorney  executed  by  their  testator 
had,  of  course,  ceased  to  have  any  effect  on  his 
death.  They  corresponded  with  Messrs.  Thomas 
and  Co.  on  the  subject.  Now,  there  is  not  any 
anticipation,  in  the  first  instance,  of  any  wish  to 
aelL  One  might  presume  not  necessarily  a  wish, 
and  certainly  not  an  intention  to  sell,  but  an 
inquiry  in  their  own  minds  whether  it  would  be 
desirable  to  sell  or  not.  I  do  not  know  what  the 
terms  of  their  trust  were,  or  whether  there  were 
any  terms  at  all ;  but  the  executors  would  be 
bound,  in  dealing  with  these  securities,  to  inquire 
whether  they  were  securities  which  they  ought  to 
hold,  and  I  assume  that  the  idea  presented  itself 
to  their  minds,  but  tWv  did  not  in  the  first 
instance  wish  to  sell.  What  they  wished  to  do 
was  to  get  the  dividends.  Then  they  were  told, 
and  told  rightly,  that  the  certificates  must  be 
sent  over  for  registration.  The  indorsement  of 
the  certificates  in  the  first  instance  seems  to  have 
been  neglected,  and  it  is  singular  that  Messrs. 
Thomas  and  Co.,  who  were  brokers  of  large 
experience,  did  not  know  what  everyone  who  has 
listened  to  this  case  knows — that  the  certifi- 
cates would  have  to  be  indorsed,  and  that  some 
formalities  would  have  to  be  complied  with  beyond 
merely  sending  over  the  certificates  for  registra- 
tion. However,  although  it  is  not  proved,  I 
gather  that  the  certificates  were  sent  over  and 
were  returned  in  the  first  instance,  and  the  objec- 
tion was  that  there  was  no  signature  at  all.  At 
last,  after  tiome  correspondence,  on  the  29th  Jan. 
1881,  Mr.  Prypr,  the  agent  of  the  executors,  writes 
to  Messrs.  Thomas :  "  I  now  beer  to  return  121 
New  York  Central  Certificates  for  1210  shares, 
signed  by  the  executors,  by  which  kindly  do  the 
needful  and  acknowledge  the  receipt."  Pausing 
there  for  a  moment,  I  ^  might  mention  this,  that 
probably,  not  on  the  same  day  (that  is  immaterial), 
Imtwhen  they  yfere  sent  with  that  letter  th^ 


'  were  signed  by  the  onlv  two  executors  who  had 
then  proved.  The  third  executor  out  of  four  had 
not  proved,  but  did  prove  afterwards,  when,  as  I 
understand,  he  attained  his  majority.  The  certi- 
ficates were  signed  then  by  the  only  two  execu- 
tors who  bad  proved.  Whether  between  that  date 
and  some  other  date  the  third  executor  had  proved 
is,  to  my  mind,  utterly  immaterial.  The  two 
executors  were  then  in  the  position  of  legal  per- 
sonal representatives  of  the  deceased,  and 
what  they  did  then  operated  to  bind  the 
estate  whatever  happened  afterwards  as  regards 
the  other  executor,  who,  as  a  matter  of  fact, 
does  not  seem  to  have  interfered  in  the  least. 
The  certificates  were  sent  to  Messrs.  Thomas 
and  Co.  simply,  as  I  hold  on  the  construction 
of  the  correspondence,  for  the  purpose  of  seeing 
that  the  registration  was  changea  in  America. 
It  is  important  to  remember  that  there  was  a 
contemplation  then,  not  merely  in  their  minds, 
but  expressed  by  the  ezeoutors  in  their  letters,  of 
selling,  and  they  were  aware  that  the  same  signa- 
ture which  was  required  for  registration  was 
equally  required  for  selling,  and  more  than  that, 
they  believed,  and  may  be  said  to  have  been  aware, 
that  the  signature  which  was  required  for  regis- 
tration would  also  suffice  for  selling,  so  that  "  once 
signing" — to  use  Mr.  Pryor's  own  expression- 
would  do.  Still,  my  construction  of  the  corre- 
spondence is,  that  the  sale  was  only  a  thing  con- 
templated as  possible  on  which  they  were  to  arrive 
at  a  decision  on  some  future  occasion,  and  that 
the  certificates  were  only  placed  in  the  hands  of 
Messrs.  Thomas  and  Co.  for  the  immediate 
purpose  of  registration.  Now,  we  know  that  they 
never  fulfilled  that  purpose,  and  the  certificates 
never  were  sent  to  America  for  registration ;  and 
there  can  be  no  doubt — it  has  notl)een  suggested 
to  the  contrary — that  Messrs.  Thomas  and  Co.,  or 
the  partner  in  the  firm  who  represented  the  firm, 
in  doing  what  he  did,  acted  entirely  contrary  to 
his  instructions,  and  in  fraud  of  his  clients.  If 
that  consideration  could  determine  the  case, 
there  could  be  no  question  that  that  is  so,  and 
what  the  determination  would  be.  As  a  matter 
of  fact,  he  did  nothing  in  fulfilment  of  his  instmc- 
.tions ;  and,  for  some  reason  which  has  not  been 
explained,  though  there  was  some  explanation 
attempted,  the  executors  lay  idle  for  a  considerable 
time ;  and  Mr.  Bigby,  without  wishing  to  impute 
negligence  to  the  executors,  has  pointed  out  that 
this  delay  may  &iirl^  be  taken  into  consideration 
in  weighing  the  merits  and  demerits  of  the  plain- 
tiff's case.  Now,  I  should  be  very  unwilling  to 
say  a  word  which  would  impute  negligence  to 
these  gentlemen,  because  I  have  not  the  cestui* 
que  trust  here,  and  I  do  not  know  what  claim  may 
be  made  against  the  trastees  if,  unfortunately, 
there  is  a  loss  to  the  estate.  Moreover,  1  should  be 
unwilling  to  say  a  word  about  negligence  where  it 
was  unnecessary.  Therefore,  in  saying  that  I  do 
not  think  that  any  negligence  is  proved,  I  mean 
precisely  what  I  say,  and  no  more  and  no 
less.  I  am  not  satisfied  that  the  delay  which 
occurred,  and  which  is  certainly  unaccountable, 
was  the  causa,  eausans  of  what  happened,  nor  even 
that  it  was  the  eattsa  sine  qud  non.  The  deposit 
with  the  Colonial  Bank  was  made  earl^  in  1881, 
and,  even  if  the  executors  had  written  and 
urgently  demanded  information  mail  by  mail, 
there  is  no  doubt  that  the  Colonial  Bank  would 
i  have  insisted  on  their  securities.    The  Chartered 
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Bank  would  never  have  had  theirs,  because  that 
would  have  been  stopped ;  but  no  other  alteration 
would  have  been  made  in  the  case  at  all.  There- 
fore I  cannot  rest  this  case,  or  my  decision  of 
this  case,  in  the  least  on  the  negligence  of  the 
executors,  nor  can  I  say  that  there  has  been  any 
negligence  which  has  fed  to  what  has  occurred. 
I  am  at  a  loss  to  know  what  executors  in  such  a 
position  could  have  done  difierent  to  what  they 
did  do  in  1881,  and  I  am  not  going  to  inquire  into 
the  delay  further.  They  were  bound  to  get  these 
shares  registered,  either  in  their  own  names  or  in 
the  name  of  some  purchaser  from  them.  It  was 
their  daty  to  do  it,  and  what  were  thqr  to  do 
but  to  intrust  them  to  brokers  of  standing  and 
reputation — brokers  who  had  been  trusted  by  their 
own  testator;  and  if  unfortunately  they  have 
suffered  for  their  confidence  in  Messrs.  Thomas 
and  Co.,  as  many  other  persons  have  suffered,  it 
seems  to  me  to  be  the  result  of  a  proper  transac- 
tion on  their  part,  and  not  of  any  fault  of  theirs. 
Messrs.  Thomas  and  Co.,  as  a  matter  of  fact, 
treated  these  shares  as  their  own,  and  deposited 
them  with  the  Colonial  Bank.  I  may  leave  the 
Chartered  Bank  out  of  the  case,  because,  as  I  say, 
that  was  not  done  till  afterwards.  That  was  with 
regard  to  some  shares — 500 — which  had  been 
released  by  the  Colonial  Bank,  and  I  do  not  think 
there  is  any  difference  between  the  two  cases. 
The  shares  were  deposited,  and  there  the  shares 
are  now,  and  the  Colonial  Bank  say  that  they  are 
entitled  to  hold  these  certificates  as  the  leg^l 
owners,  and  insist  upon  their  legal  title  accord- 
ing to  American  law  by  way  of  security  for  the 
moneys  which  they  advanced  on  the  shares. 
What  moneys  were  advanced  has  not  been  gone 
into,  and  may  require  some  careful  investigation, 
but  they  insist  on  their  title  as  pledgees  or 
mortgagees.  Now,  in  order  to  determine  that 
question,  I  have  to  consider .  these  two  points : 
first,  what  is  the  evidence  as  regards  the  usage 
of  the  monetary  world  respecting  documents  of 
this  kind,  and  then  I  have  further  to  consider, 
supposing  tbat  usage  establishes,  what  the 
detendants,  the  Colonial  Bank,  say  it  does, 
whether  the  executors  are  bound  by  that  nsag^  so 
as  to  be  deprived  of  these  shares  as  forming  part 
of  their  testator's  estate.  Now,  on  the  first  point, 
as  to  what  the  usage  of  the  monetary  world  is,  I 
am  not  going  to  refer  to  anything  but  the  evidence 
of  the  bankers,  brokers,  and  other  persons,  and,  in 
referring  to  their  evidence,  I  strike  out  of  my 
mind  entirely  all  they  say  about  the  law  of  the 
case.  Those  gentlemen  not  here  but  in  America, 
have  told  ns  a  good  deal  about  the  law  of  the  case, 
but  I  do  not  consider  a  banker  or  a  broker,  either 
in  this  country  or  elsewhere,  a  good  witness  on  a 
question  of  law.  They  are  goiod  witnesses  on 
matters  coming  within  their  own  cognisance,  with 
which  they  are  presumably  familiar;  that  is  to 
say,  anything  which  goes  to  the  custom  of  mer- 
chants, but  I  do  not  consider  their  evidence  re- 
ceivable on  any  (question  of  law,  of  course  I  am 
speaking  of  foreign  law.  But,  though  I  say  I 
refer  to  the  evidence  both  in  America  and  here, 
I  do  not  think  it  necessary  to  do  more  than  refer 
to  the  American  evidence  in  the  way  in  which  I 
have  done.  The  evidence  of  bankers  and  brokers 
in  England  is  quite  su£5cient  for  this  case.  I  do 
not  say  that  the  evidence  in  America  is  not  admis- 
sible. So  would  evidence  in  Paris  or  evidence  in 
Yienna  or  anywhere  else  be.    I  do  not  think  the 


evidence  of  a  Parisian  broker  woidd  be  valuable, 
because  what  you  have  to  inquire  into  is,  not  what 
is  the  custom  or  usage  in  a  particular  place,  bub 
what  is  the  usage  of  the  monetary  worla,  and  you 
take  the  usage  of  a  large  capital  such  as  London 
as  sufiScient  evidence  to  govern  the  whole  mone- 
tary world  imless  it  is  contradicted.  It  so  happens, 
we  hear,  that  there  is  no  difference  between  the 
American  evidence  and  the  English  evidence ;  bat 
I  am  content  tn  take  the  English  evidence  which ' 
we  had  here  yesterday.  Now,  to  my  mind,  it  is 
proved  beyond  dispute,  whether  rightly  or  wronjtlT, 
as  a  matter  of  law,  and  whether  wisely  or  un- 
wisely I  do  not  inquire,  and  I  ought  not  to 
inquire,  the  merchants — using  the  word  merchants 
to  mean  all  engaged  in  commercial  transactionq— 
do  regard  documents  of  this  character  as  passing 
from  hand  to  hand,  or,  I  think  the  better  expres- 
sion is,  as  "  equivalent  to  securities  to  bearer.  I 
have  evidence  that  such  things  will  pass  som^ 
times  for  many  years  from  hand  to  hand  without 
registration,  and  that  by  some  arrangement  the 
registered  owner  authorises  someone  to  receive 
the  dividends,  so  that  the  dividends  are  from  time 
to  time  received  by  the  person  holding  the  certifi- 
cate. That  is  their  view,  and  they  so  deal  with 
these  things;  they  run  any  risks  that  may  be 
incident  to  the  transaction  of  not  getting  the 
registration  when  required.  Of  course,  at  the 
bottom  of  all  there  is  confidence  in  the  customer 
applying  for  the  advance,  which,  without  beinf 
told  by  witnesses,  one  knows  is  the  foundations 
all  commercial  transactions.  But  we  have  one 
witness  after  another  stating  that  it  has  been  the 
custom  in  the  city  of  London  for  many  yeexs 
to  deal  with  documents  of  this  particular  character 
as  equivalent  to  securities  to  bearer.  The  only 
blot  in  the  evidence  is  this :  that  no  one  remembers 
a  single  instance  of  certificates  indorsed  by  exe- 
cutors ;  they  none  of  them  remember  cases  of 
executors,  and  one  does  not  know,  if  they  had 
noticed  a  case  of  executors,  what  they  would  have 
said  with  reference  to  their  willingness  to  accept 
such  certificates.  But  that  they  would  still  have 
passed  from  hand  to  hand,  and  still  have  been 
equivalent  to  securities  to  bearer,  provided  that 
the  banker  asked  to  make  the  advance  was  satis- 
fied of  the  genuineness  of  the  signature,  does  not 
remain  in  doubt,  and  I  cannot  doubt  myself  for  » 
moment  that  if  a  customer  bringing  a  bundle  dt 
these  things,  and  asking  for  an  advance  upon 
them,  said,  "  It  is  all  right ;  I  knew  the  testator; 
I  know  he  is  dead,  and  nis  will  has  been  proved, 
and  these  gentlemen  are  his  executors,"  any  little 
difficulty  arising  from  the  caution  of  bankers  and 
others  to  accept  documents  signed  by  executors 
without  strict  proof  would  have  been  got  rid  oL 
Therefore  I  think  I  am  bound  to  hold  that,  accord- 
ing to  the  usage  of  the  monetary  world,  these 
documents  have  been  for  a  long  time  past 
accepted  as  securities  to  bearer,  on  which  bankers 
daily  make  advances  as  they  do  on  securities  to 
bearer.  I  do  not  think  that  the  Colonial  Bank 
was  in  any  way  put  upon  inquiry  by  the  fact  that 
Messrs.  Thomas  and  Co.  were  brokers.  It  is 
with  brokers  that  these  banks  deal ;  they  know- 
that  brokers  xerv  frequently  raise  money  for 
their  clients  without  (usclosing  the  names,  and 
that  is  done  by  many  securities  being  tied  up  in 
one  bundle,  and  intended  perhaps  redly  to  me^ 
different  occasions,  though  there  is  only  one 
advance  on  the  whole.  That  ie,~^cm::tr  KA  the 
.ligitized  by' 
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custom,  that  is  part  of  the  usage  as  r^^ards 
theee  matters ;  and  if  a  court  were  to  hola  that 
whenever  a  broker  was  to  tender  securities  the 
bank  would  be  put  upon  inquiry,  it  might  or 
might  not  conduce  to  stricter  dealings  in  these 
matters,  it  might  or  might  not  be  a  good  thing 
for  the  commercial  communitj,  but  it  would 
certainly  overrule  a  great  many  cases  which  have 
gone  on  the  opposite  principle.  Nor  do  I  think 
that  they  were  in  the  least  put  upon  inquiry  by 
the  fact  that  these  were  executors.  I  have  really 
dealt  with  that  point  before,  and  I  will  not  repeat 
what  I  have  said.  Then,  holding  the  Colonial 
Bank  to  have  acted  honestly,  and  not  to  have 
been  put  upon  inquiry  at  all,  I  come  to  the  real 
^estion  whether  the  executors  are,  as  the  phrase 
is,  estopped  from  denjring  the  title  of  Thomas  and 
Co.  to  pledge  these  snares.  Now,  they  were 
dealing  with  documents  which,  though  not  nego- 
tiable instruments  in  the  proper  sense  of  the 
word,  were-,  as  I  say,  equivalent  to  securities  to 
bearer;  they  must  be  taken  to  have  known 
that.  They  must  be  taken  to  have  known  the 
nature  of  the  securities  which  they  held,  and 
th^  must,  I  think,  be  taken  to  have  given  to 
their  agent,  not  as  Mr.  Fiula^  suggested,  their 
clerk,  or  messenger,  but  to  their  broker,  who  was 
the  proper  person  to  deal  with  these  things,  all 
that  authority  which  by  the  law  merchant  went 
with  the  particular  instrument.  Now,  I  am  not 
sure  whether  the  word  "  estopped  "  is  precisely 
the  right  word  to  tise  in  these  cases,  but  it  has 
been  used  in  many  of  them,  and  I  think  it  is 
Bn£Sciently  understood.  It  is  not  used  here  in 
the  strict  technical  sense  of  the  word ;  it  cannot 
be  suggested  for  a  moment  that  the  executors 
are  precluded  from  asserting  the  truth.  On  the 
contrary,  my  judgment  goes  on  an  examination 
of  the  real  facts.  What  they  are  precluded  from 
asserting,  in  my  j  udgment,  is,  that  Messrs .  Thomas 
and  Co.  were  not,  by  having  the  custody  of  these 
docoments  with  their  assent,  precluded  from 
dealing  with  them  as  they  from  time  to  time 
considered  desirable.  They  might  have  intended 
to  sell  them  without  sending  them  back  to  the 
executors.  Messrs.  Thomas  and  Co.  were  in- 
tended, therefore,  to  part  with  them ;  and  it 
seems  to  me  to  have  been  a  necessary  incident 
to  the  authority  that  they  should  part  with  them 
in  any  manner  in  which  they  thought  necessary ; 
that  is  to  say,  the  executors  had  confidence  in 
Messrs.  Thomas  and  Co.  in  the  same  way  as  the 
bank  had  confidence  in  Messrs.  Thomas  and  Co. 
Unfortunately,  the  confidence  was  misplaced  in 
both  cases ;  but  the  confidence  was  placed,  and, 
as  I  have  already  said,  I  think  placed  rightly  by 
the  executors.  I  do  not  know  what  really  they 
could  have  done  more.  I  think  they  did  autho- 
rise Messrs.  Thomas  and  Co.  to  do  what  Messrs. 
Thomas  and  Co.  thought  necessary ;  and  unfor- 
tnnately  Messrs.  Thomas  and  Co.  thought  it 
right  to  do  what  they  ought  not  to  have  done, 
and  what  they  were  not  instructed  to  do.  They 
parted  with  these  securities,  not  for  the  purpose 
of  registration,  not  for  the  purpose  of  sale,  but 
for  the  purpose  of  raising  money  on  their  own 
account.  I  think  that  the  executors,  when  they 
signed  these  certificates  and  sent  them  up  to 
llessrs.  Thomas  and  Co.  for  the  purpose  expressed 
in  their  letters,  did  enable  them,  and  intended  to 
enable  them,  to  represent  to  anyone  whom  it  con- 
cerned that  they  had  appointed  Messrs.  Thomas 


and  Co.  their  nominees  and  attorneys,  and  that 
Messrs.  Thomas  and  Co.  were  at  liberty  to  dispose 
of  the  shares  in  whatever  manner  was  required. 
I  think  that  they  cannot  now  deny  that  autho- 
ritv.  I  think  it  was  a  representation  to  the 
Colonial  Bank  made  by  their  signatures  that 
Messrs.  Thomas  and  Co.  had  the  control  of  the 
certificates.  That  being  so,  I  must  come  to  the 
conclusion  that  the  executors  cannot  succeed  in 
this  action,  and  that  the  Colonial  Bank  and  the 
Chartered  Bank  also  have  a  charge  on  these 
certificates  for  the  moneys  advanced,  with 
interest  and  costs  ;  that  is  to  s^,  the  right 
of  an  ordinary  mortgagee ;  and  I  think  that 
they  are  entitled  to  Save  an  account  taken. 
That  seems  necessarily  to  follow.  It  does 
not  necessarily  follow  to  my  mind  that  they 
ought  to  have  any  other  relief.  The  banks 
have  taken  the  certificates,  and  they  are  entitled, 
as  I  say,  to  hold  them ;  but  there  is  no  contract 
with  the  executors  at  all.  The  executors  have 
entered  into  no  bargain  with  these  banks.  The 
executors  have  not  undertaken  to  do  anything 
more  than  was  their  duty ;  the  executors  have  not 
said  that  they  would  get  this  indorsement  acknow- 
ledged before  a  United  States  consul,  or  any 
other  ofiScer.  Therefore,  although  holding  that 
the  banks  are  entitled  to  a  charge  on  the  certifi- 
cates, and  aVe  entitled  to  enforce  that  charge,  if 
they  can,  by  obtaining  registration  in  America,  I 
do  not  think  that  they  have  made  an^  case  for 
compelling  the  executors  to  do  anythmg  more 
than  they  have  done.  That  is  asked  oy  the 
Colonial  Bank's  counter-claim.  It  is  not  asked 
by  the  Chartered  Bank.  My  judgment,  therefore, 
goes  to  this,  that  there  ought  to  be  a  declaration 
that,  as  regards  710  shares  the  Colonial  Bank,  and 
as  regards  500  the  Chartered  Bank,  are  entitled 
to  a  charge  for  the  money  advanced  on  those 
securities,  and  there  will  be  an  account  of  what  is 
due  in  respect  of  those  advances.  I  do  not  pro- 
pose to  go  further  beyond  that  than  to  give 
liberty  to  apply.  If  when  the  accounts  have  been 
taken  any  lortner  application  is  necessary,  it  can 
be  made  under  that  liberty,  but  I  express  dis- 
tinctly my  own  opinion  that  the  bank  are  not 
entitled  to  come  and  say,  "  Now  you  most  either 
redeem  me,  or  mast  complete  my  legal  title,  by 
giving  me  the  means  of  getting  registered  in  the 
books  of  the  company."  If  the  banks  cannot  get 
that  without  the  assistance  of  the  executors,  they 
are  not  entitled  to  it  at  all.  I  do  not  think  I  ought 
to  say  anything  more  on  ihat  question,  which  is  a 
question  which  has  been  considerably  discussed 
in  the  evidence.  Counsel  for  both  oanks  have 
averred  at  the  bar  that  they  have  no  doubt  that 
they  can  get  the  registration  in  their  own  names 
at  the  proper  time.  I  have  formed  my  own  opinion 
upon  it,  but  it  being  a  question  of  American  law, 
and  one  which  I  think  it  is  not  proper  for  me  to 
decide,  I  think  I  ought  not  to  say  anything  more 
on  that  subject.  The  bank  will  take  their  costs, 
as  part  of  their  security.  I  have  had  to  decide  a 
moat  unfortunate  position  of  affairs  between  two 
parties,  who  in  the  eye  of  the  law  are  both  inno- 
cent. I  do  not  see  how  the  executors  could  pos- 
sibly have  done  otherwise  than  have  the  case 
thoronghly  thrashed  out  here.  I  am  equally 
satisfied  that  the  banks  could  never  have  realised 
their  securitv  without  having  the  matter  also 
thoroughly  thrashed  out.  I  think  in  this  state 
of  circumstances  the  proper  thing  to  do  is  act 
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to  make  either  paii^  paj  the  costs  of  the  other 
in  any  event.  I  thmk  I  have  given  the  banks  as 
much  as  I  can  properly  give  them  in  directing 
them  to  add  their  costs  to  their  secarity. 

Solicitors:     Young,   Jones,    and    Go.;   Drucei, 
Jaekaon,  and  Atlee ;  Freahfields  and  WUUams. 


June  11, 13, 14,  and  15. 

(Before  Kekewich,  J.) 

Evans  v.  The  Maitchestee,  Shep?ieij>,  and 
LiNCOLNSHiBE  Railway  CoMPAsr.  (o) 

Company  —  Negligence — Percolation  of  waier — 
Compensation — Injunction. 

A  company  with  statutory  powers  suffered  water  to 
percolate  from  their  canal  into  an  adjoining  mill 
and  cause  damage.  Such  percolation  arose  in 
the  first  trwtance  from  a  subsidence  of  the  land 
caused  hy  the  working  of  a  mine  ovoner  under 
both  the  canal  and  the  mill,  and  could  not  have 
heen  foreseen  or  prevented  by  the  company  by  any 
reasonable  means  at  any  reasonoMe  cost. 

JSeld,  that  the  canal  owners  were  nevertheless  guilty 
of  negligence  in  not  making  good  the  damage 
when  it  occurred,  and  must  pay  compensatiun  to 
be  assessed  as  provided  by  the  Ca/ndl  Act . 

Sut  held,  that  it  was  not  a  case  for  granting  an 
injunction  against  the  company  to  restrain  the 
percolation  of  water. 

St  an  Act  of  Parliament  of  34  Geo.  3,  c.  26,  the 
company  thereby  incorporated  were  authorised 
to  make  the  Peak  Forest  Canal ;  and  by  sects.  15 
«nd  38  of  that  Act  it  was  provided  that  if  any 
injury  or  damage  should  happen  to  be  done  to  the 
owner  or  occupier  of  any  mill,  edifice,  lands,  or 
hereditaments  by  the  breach  of  any  reservoir  or 
cut,  or  any  of  the  locks  or  works,  or  by  the  water 
flowing,  leaking,  or  oozing  over  or  through  the 
hanks  of  the  intended  canal,  cat,  and  reservoirs, 
"  or  from  any  other  accident,"  then  in  eveiy  such 
case  full  compensation  for  such  damage  should  be 
determined  and  adjusted  by  commissioners 
thereby  appointed.  By  sect.  51  of  the  Act  the 
company  were  enabled  to  acquire  any  mines  or 
minerals  near  or  under  the  canal,  the  working  of 
which  n^ht  endanger  or  damage  the  canal  or 
works.  The  canal  was  constructed  according  to 
the  Act,  and  subsequently  became  vested  in  the 
defendant  company. 

The  plaintiff,  as  executor  under  the  will  of  a 
Miss  Evans,  was  the  owner  of  an  estensive  cotton- 
mill,  called  the  Union  Mill,  Dokinfield,  built  in 
1849,  and  situated  on  the  banks  of  the  Peak 
Foreat  Canal.  Since  1849  the  mine  owner  had 
worked  the  coal  and  other  minerals  under  both 
the  canal  and  the  null,  and  had  caused  a  consider- 
able subsidence  of  both.  The  mill,  from  its 
greater  weight,  had  subsided  to  a  greater  extent 
than  the  canal;  so  that  the  foundations,  which 
had  formerly  been  two  feet  above  the  water  of 
the  canal  were,  at  the  time  of  action  brought, 
nine  feet  below  the  surface  of  the  water. 

In  1872  it  was  found  that  water  percolated  into 
the  mill,  and,  at  the  request  and  cost  of  the  then 
owners  of  the  mill,  the  defendant  company  built 
«  stone  wall  between  the  mill  and  the  canal,  and 
between  the  stone  wall  and  the  canal  a  wall  of 

(a)  Beported  by  Q.  MACAU,  Eai.,  Buttttertt-lMw. 


puddle    clay.      Water   still  percolated  to  some 
extent,  and  in  1875  the  walls  were  extended. 

The  plaintiff  alleged  that  water  still  flowed  into 
his  miU  and  premises,  and  brought  the  action  for 
an  injunction  to  restrain  the  defendant  company 
from  causing  or  allowing  any  water  to  flow,  per- 
colate, or  ooze,  or  otherwise  pass  from  their  said 
canal  upon  or  into  the  said  miU  and  premises  so 
as  to  cause  damage ;  and  they  claimed  damages. 

The  defendants  did  not  admit  the  percolation 
of  water,  but  stated  that,  if  there  was  any,  it  was 
owing  to  the  walls  (which  were  on  the  plaintiffs 
land,  and  were  built  for  hia  benefit)  being  in  a 
bad  state  of  repair. 

A  large  amount  of  viva  voce  evidence  was  given, 
from  which  the  court  subsequently  held  that  four 
questions  of  fact  had  been  established :  First, 
that  water  had  found  its  way  from  the  canal  to 
the  plaintiffs  land ;  secondly,  that  the  presence  of 
the  water  was  due  to  the  subsidence  of  the  ground 
under  the  canal  and  the  plaintiff's  land,  and  not  to 
the  defective  construction  of  the  canal ;  thirdly, 
that  the  water  had  caused  some  damage  to  the 
plaintiff  since  the  year  1833 ;  fourthly,  that  the 
presence  of  water  was  not  preventible  in  the  past, 
and  would  not  be  preventible  in  the  future  by  any 
reasonable  means  and  at  any  reasonable  cost. 

Barber,  Q.C.,  Jeune,  and  FarweU  appeared  for 
the  plainti^. — The  defendants,  being  a  public 
body  acting  under  statutory  powers,  are  bound 
to  take  all  reasonable  precautions  to  secure  the 
rights  of  other  persona  from  injury.  That  they 
have  not  done : 

Oeddis  V.  Proprieton  of  the  Bann  Bettrvoir,  3  App. 

Cas.  490; 
Fletcher  r.  Rylands,  19  L.  T.  Bep.  N.  S.  220 ;  3  Bug. 

&  It.  App.  330. 

They  might  also  have  prevented  the  injury  by 
buying  up  the  mines  under  the  canal,  as  they  had 
power  to  do.  Since  the  defendant  company  have 
been  guilty  of  negligence,  we  have  a  right  of 
action,  and  therefore  a  right  to  an  injunction, 
although  there  is  a  provision  in  the  Act  for  com- 
pensation. We  should  be  entitled  to  compienaa- 
tion  under  the  15th  section,  even  if  there  was  no 
negligence  on  the  part  of  the  defendants.  Thqr 
referred  to 

Dunn  T.  The  Birminghani  Oanal  Company,  27  L.  T. 

Bep.  \.  S.  683 ;  L.  Bep.,8  Q.  B.  48: 
Bagnall  t.  The  London  and  North^Wettem  BaUvMg 

Company,  5  L.  T.  Bep.  N.  S.  621 ;  7  Hurl.  A  Nor. 

423;  9  L.  T.  Bep.  N.  S.  419;  1  Hnrl.  &  Colt.  544; 
Sellors  r.  The  Local  Board  of  Health  for  Matloek 

Bath,  S2  L.  T.  Bep.  N.  S.  762 ;  4  Q.  B.  Div.  928 ; 
Flower  r.  Local  Board  of  Low  Ltyion,  36  L.  T.  Bep. 

K.  S.  760 :  5  Ch.  DiT.  347  ; 
The  QaaUght  and  CoJce  Company  v.  Vestry  of  St. 

Mary  Abbots,  Kensington,  53  L.  T.  Bep.  N.  S.  457; 

15  Q.  B.  BIT.  1 ; 
Btqffordthire  and  Worcestershire  Canal  Commmy  T. 

jaail«n,6B.  &C.317. 

Senn  Collins,  Q.C.  and  iS^.  A.  Sampson  for 
the  defendants. — Unless  we  have  been  guilty 
of  negligence  the  plaintiff  cannot  succeed. 
We  submit,  first,  that  we  could  not  pre- 
vent the  subsidence  of  the  ground  under  the 
canal,  which  was  occasioned  by  the  acts  of  the 
mine  owner,  who  is  a  wrong  doer ;  and  secondly, 
that  the  leakage,  if  any,  nas  arisen  from  the 
defects  in  the  plaintiff's  wharf  wall  which  was 
substituted   for   the   bank   of  the  canal.    If  a 

Eerson  chooses,  for  his  own  purposes,  to  build  a 
ouse  against  the  side  of  a  .canaL,  bfi  does  not 
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nddle  the  canal  owner  with  the  burden  of  repair- 
ing the  house.  We  had  no  duty  to  repair  the 
trail;  but  if  we  had,  and  any  breach  ol  it  has 
occnrred,  it  is  a  matter  for  compensation  under 
the  loth  clauge  of  the  Act,  and  is  not  a  subject  for 
an  injunction. 

_  Barber,  Q.C.,  in  reply  upon  the  question  of  the 
right  to  an  injunction,  referred  to 

Charles  T.  Finehley  Local  Board,  48  L.  T.  Bep. 
N.  S.569;  23 Ch.  DIt.  767. 

Kbkewich,  J. — ^Upon  public  grounds  I  think 
it  is  much  to  be  regretted  that  this  case  has  been 
vgned  as  it  has  been  on  the  materials  now  before 
the   court.      I  always   have   thought,  and  still 
think,  that  it  would  be  a  very  great  advantage 
to  the  public  (by  which  I  mean  that  portion  of 
the  public  which  happens  for  the  time  being  to 
be  represented  by  suitors  in  the  High  Court)  if 
there  were  some  summary  method  of  determining 
irhat  points  in  a  comphcated  case  ought  to  bo 
tried  before  the  court  itself  at  a  trial,  and  what 
pmnts,  whether  of  law  or  fact,  should  be  deter- 
mined beforehand,  so  that  directions  might  be 
g'ven  for  inquiries  on  the  spot,  if  necessary,  and 
r  the  settlement  of  a  case  stating  the  facts, 
and,  if  necessary,  stating  the  issues.     Some  pro- 
gress has  been  made  of  late  years  towards  that 
end;  but   practically  it   has   amounted  to  very 
little.    I    remember  bearing  so    experienced    a 
jndge  as  the  late  Lush,  J.  say  that  something  of 
the  kind  ought  to  be  done,  and  regret  the  great 
waste  of  time  and  money  occasioned  by  the  in- 
ability of  the  court  to  deal  with  cases  in  the  way 
which  I  have  suggested;   but,  notwithstanding 
ilia  re^et,  and  no  doubt  his  anxious  endeavour 
to  bring  about  the  desired  result,  it  has  never 
yet  been  done ;    and  no  one  knows  better  than 
myself  that  there  are  enormous  difficulties  in  the 
way  of  doing  anything  of  the  kind.     Still,  I  can- 
not neglect  the  opportunity  of   expressing  my 
opinion  that,  in  the  interests  of  i  he  public,  it  is 
extremely  desirable  something  of  that  kind  should 
be  done.     In  this  particular  instance  much  time 
has  been  taken,  for  which  I  attach  no  blame  to 
anyone ;  but  much  time  has,  in  fact,  been  taken 
in  discussing  many  questions  of  fact  which  might 
with  very  much  greater  convenience  and  greater 
completeness  have  been  ascertained  out  oi  court 
by  inquiries  on  the  spot;  and  I  am  not  by  any 
means  sure  that  I  am  even  now  in  possession  of 
all  the  facts  which  I  ought  to  have  before  me  in 
order  to  properly  and  thoroughly  determine  this 
case.    I  have  been  sorely  tempted  more  than  once 
during  the  progress  of  this  case  to  order  some 
reference  with  a  view  of  ascertaining  the  actual 
facts  in  dispute  and  giving  the  court  a   surer 
basis  of  proceeding  t^n  it  has  at  present ;  and 
one  thing,  and  one  thing  only,  has  restrained  me, 
and  that  is,  the  duty  which  I  conceive  to  be 
imposed  upon  the  court  to,  as  far  as  possible,  pre- 
Tent  all  the  time,  trouble,  and  expense  incurred  in 
bringing  the   case  to  trial  being  thrown  away. 
Parties  come  npfrom  a  distance,  instruct  counsel, 
and  bring  up  expensive  witnesses,  and  I  think  the 
duty  of  the  court  is  to  dispose  of  the  case  if  it  can, . 
and  not  to  cut  it  short.    Feeling  that  duty,  I  have 
endeavoured  to  discharge  it,  and  am  endeavouring 
to  discharge  it  now ;  but  it  is  one  about  the  dis- 
chargeof  which  there  is  some  little  difficulty.  Now 
it  seems  to  me  there  are  several  questions  oi  fact  to 
be  decided  in  this  cate — practically  four.    [His 


Lordship  then  stated  them,  and  the  conclusions, 
to  which  he  had  arrived  as  appears  in  the  state- 
ment of  the  case.]    Now  those  seem  to  me  to  be 
the  questions  of  fact,  and  proceeding  from  these 
facts  and  not  going  at  all  further  into  the  evi- 
dence or  endeavouring  to  state  the  facts,  I  pro- 
ceed to  consider  the  question  of  law  depending 
upon  those  facts.    The  first  question  I  nave  to 
consider  is  this.  Are  the  defendants  liable  for  the 
damage  in  the  past,  and  will  they  be  liable  for  the 
damage  in  the  future,  that  is  to  say,  the  damage 
which  may  and  very  probably  will  be  occasioned, 
but  possibly  may  not  be  P  It  is  the  same  question. 
If  they  are  liable  for  the  damage  in  the  past,  they 
will  be  liable  for  the  damage  in  the  future  if  it 
occurs.    Now,  before  expressing  an  opinion  upon 
that  question,  I  have  to  consider  the  legal  prin- 
ciples applicable  to  the  facts.  Grenerally  speaking, 
every  man  may  use  his  own  property  as  pleaseth 
him  best,  but  this  use  must  be  such  as  not  to  cause 
injury  to  his  neighbour — that  is,  harm  or  loss  of 
that  kind  which  is  regarded  by  English  law  as 
the    subject    of    civil    action.     If,  therefore,   he 
chooses  to  bring  on  to  his  own  land  water,  stench, 
or  filth  (I  think  those  are  the  three  examples 
given  in  the  case  I  am  just  about  to  refer  to),  he 
must  keep  it  there  at  his  own  peril.   If  it  escapes, 
he  is  liable  for  the  injury  caueed,  and  it  is  no 
answer  to  say,  "  I  could  not  help  it,  I  took  the 
best  advice,  I  employed  the  best  workmen,  and 
I  have  done  everything  that  modern  science  could, 
suggest,  but  the  circumstances  have   been  too 
mucn  for  me,  and  the  injury  has  been  caused 
against  my  will  and  against  my  best  endeavonrs.*^ 
The  injured  neighbour  is  entitled  to  say,  "  You 
should  have  thought  of  this  before  you  exercised 
your  right  of  property  as  you  were  entitled  to 
do,  and  the  consequences  ai-e  also  yours."    Now, 
that  is  to  my  mind  an  imperfect  summary  of  the 
case  of  Fletcher  v.  Bylcmds  (ubi  sup.).    FtetcherT. 
Bylands  is  a  case  of  extreme  interest  to  lawyers 
and  also  to  the  public;   and  all  the    more  so 
because  it  went  to  the  House  of  Lords,  and  the 
doctrine  there  established  is  established  by  that 
paramount  authority.    But,  though  the  case  did 
get  to  the  House  of  Lords,  and    we  have  the 
advantage  of  the  judgments  of  Lord  Cairns  and 
Lord  Cranworth,  it  is  to  be  remembered  that  they 
dealt  with  the   case  with   comparative  brevity, 
because  they  relied  upon  the  decision  of  Black- 
burn, J.  in  the  court   below,  and  really  their 
judgments,  if  I  may  say  so  with  respect,  do  not 
pretend  to  be  and  are  not  much  more  than  an 
affirmation  of  Blackburn,  J.'s  full  and  considered 
judgment  in  the  Court  of  Exchequer  Chamber : 
(14  L.  T.  Eep.  N.  8.   523;  L.  Kep.  1  Ex.  265.) 
Therefore,  I  tnink,  one  may  with  propriety  refer 
to  that    latter   judgment    for   the    purpose    of 
taking  the  law  on  this  case.    I  do  not  propose 
to  read   many    passages,  but  on    page   279  he 
uses  that  language  which  is  referred  to  by  Lord 
Cairns  as  being  a  statepient  of  the  true  rule  of 
law.      Blackburn,  J.  says  :  "  He "    (that  is,  the 
person  who  has  brought  on  his  land  a  wild  beast, 
or  water,  filth,  or  stench,  and  allows  it  to  escape) 
"  can  excuse  himself  by  showing  that  the  escape 
was  owing  to  the  plaintiff's  default  "  (of  course, 
that  is  the  argumentum  ad  'hominem),  "  or  perhaps 
that  the  escape  was  the  consequence  of  vU  major, 
or  the  act  of  Cod ;  but,  as  nothing  of  this  sort 
exists  here,  it  is  necessary  to  inquire  what  excuse 
could  be  sufficient."    So  that  he  excludes  eveny 
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other  possible  excuse,  and  puts  it  simply  upon 
that.  Of  course,  it  will  be  an  answer  to  a  plain- 
tiff who  has  contributed,  or  mainly  contributed,  to 
that  which  he  is  complaining  of,  but  the  only 
other  two  examples  which  he  admits  as  possible 
are  «t<  major  and  the  act  of  God.  That  judgment 
of  Blackburn,  J.'s,  which  deserves  to  be  read  at 
length  and  studied,  but  which  I  do  not  think  I 
ought  to  read  at  length  and  study  more  in  public, 
affirmed  a  judgment  of  Lord  Bramwell's.  Lord 
Bramwell  dissented  from  the  other  Barons  of  the 
Court  of  Exchequer  in  the  court  below  ;  so  that, 
even  apart  from  the  high  authority  of  the  House 
of  Lords,  it  had  that  high  authority  that  attaches 
to  every  judgment  of  Lord  Bramwell  and  the 
present  Lord  Blackburn.  That  has  been  followed 
in  a  great  many  other  cases ;  it  has  been  com- 
mented upon  in  cases  without  number;  it  has 
been  distinguished  in  some,  but  the  principle  has 
never  been  departed  from,  as  far  as  I  know,  since 
that  case  of  Fletcher  v.  Mylandt.  Of  course,  being 
a  decision  of  the  House  of  Lords,  it  could  not  be 
departed  from  properly ;  but,  as  far  as  I  am 
aware,  there  has  been  no  decision  which  in  the 
slightest  degree  impugns  the  principle  as  laid 
down  in  that  case — a  principle  which,  it  must  be 
observed,  is  very  neatfy  expressed  in  a  head-note 
in  the  report  of  the  case  in  the  Exchequer,  of 
Bramwell,  B.'s  judgment  (3  H.  &  C.  774) :  "  That 
the  defendant  was  responsible  on  the  ground  that 
he  had  caused  water  to  flow  into  the  plaintiffs 
colliery  which,  but  for  the  defendant's  act,  would 
not  have  gone  there."  Eeally,  if  I  may  say  so  with 
deference  to  longer  judgments  of  other  judges 
upon  the  subject,  I  doubt  whether  it  would  be 
possible  to  express  the  short  ground  more  con- 
cisely and  clearly  than  is  done  in  that  head-note ; 
-and,  having  made  that  remark,  will  add  this — 
that  I  have  been  unable  to  find  that  Lord  Bram- 
well said  it ;  but  I  think  it  is  a  summary  by 
the  reporter  of  what  the  learned  judge  said, 
and  a  very  correct  summary,  too.  Then  I  have 
to  consider  if  this  principle  is  applicable  to 
a  railway  or  canal  company  which  is  a  body 
empowered  by  Act  of  Parliament  to  take  land 
and  thereon  to  construct  such  and  such  works, 
or  to  em})loy  such  and  such  machines ;  that  is  to 
8sy,  coming  within  the  "wild  beast"  class.  In 
some  sense,  railway  companies  and  canal  com- 
panies exercise  merely  rignts  of  ownership ;  but, 
on  the  other  hand,  much  that  they  do  is  by 
reason  of  their  statutory  powers,  and  what  can 
be  referred  to  those  powers  must  be  treated  as 
done  under  those  powers.  There  are  many  things 
in  our  ordinary  experience  of  everyday  life  that 
a  railwav  company  does  which  has  nothing  what- 
ever to  do  with  their  statutory  powers.  If  they 
employ  a  cart  to  carry  material,  it  can  scarcely 
be  said  that  their  liability  in  consequence  of 
improper  drawing,  or  any  other  carelessness,  has 
anything  to  do  with  their  statutory  powers.  They 
would  be  sued  in  such  a  case  as  the  owner  of  a 
cart  would  be  sued.  Those  are  not  the  cases  which 
we  have  to  deal  with  here.  The  gi-eater  part  of 
their  acts  are  necessarily  and  properly  referred  to 
their  statutory  powers,  thoagn  it  is  quite  possible 
that  the  same  thing  might  he  done  by  them  as 
owners  of  the  land,  they  naving  obtained  the  land 
by  means  of  their  statutory  powers.  That  brings 
in  a  distinction  which  is  stated  in  a  very  few 
words  in  the  case  of  Geddia  v.  The  Proprietors 
of  the  Bann  Reservoir  (3  App.  Cas.  430).    Again, 


I  think  it  is  better  stated  for  my  purpose  by 
Lord  Blackburn  than  by  Lord  Selbome.  At  the 
bottom  of  p.  465  he  says  :  "  For  I  take  it, 
without  citing  cases,  that  it  is  now  thoroughly 
well  established  that  no  action  will  lie  for  doing 
that  which  the  Legislature  has  authorised  if  it 
be  done  without  negligence,  although  it  does 
occasion  damage  to  anyone ;  but  an  action  does 
'  lie  for  doing  that  which  the  Legislature  has 
authorised  if  it  be  done  negligently.  And  I  think 
that,  if,  by  a  reasonable  exercise  of  the  powers, 
either  given  by  statute  to  the  promoters,  or  which 
they  have  at  common  law "  (he  places  the  two 
together  now),  "the  damage  could  be  prevented, 
it  is,  within  this  rule  'negligence'  not  to  make 
such  reasonable  exercise  of  their  powers."  That 
is  the  distinction  drawn  there  with  reference  to 
these  companies,  and,  subject  to  one  exception, 
I  find  no  departure  from  that  in  other  cases. 
The  one  exception  is  that  which  depends  on 
Rex  v.  Pease  (4  B.  &  Ad.  30)  and  Vaitghan  v. 
The  Taff  Vale  RaUvmy  Company  (2  L.  T.  Eep. 
N.  S.  394;  29  L.  J.  247,  Ex.  In  these  two  canes 
it  was  held  that,  where  the  Legislature  has 
authorised  in  an  unqualified  manner  the  use  by 
a  railway  company  of  a  certain  machine,  as, 
for  instance,  a  locomotive  engine,  from  which 
necessarily  sparks  are  occasionally  thrown  out, 
the  company  are  not  liable  for  the  ordinary 
use  of  that  machine  so  authorised.  There 
have  been  attempts  from  time  to  time  to 
pare  away  those  decisions  by  holding  in  differrait 
cases  that  there  has  not  been  an  unqualified 
authority  given  by  the  Legislature.  A  case 
of  that  class  is  Jones  v.  The  Festiniog  RaUwati 
Company  (18  L.  T.  Rep.  N.  8.  902;  L.  Rep. '3 
Q.  B.  733),  where  the  railway  company  did  not, 
in  the  first  instance,  contemplate  the  use  of  loco- 
motives, and  therefore  the  court  saw  its  way  to 
holding  that,  as  the  damage  was  caused  by  a  loco- 
motive, there  was  not  that  acquired  authority, 
and  that  the  case  did  net  fall  within  Rex  v.  Pease 
and  Vaughan  v.  The  Taff  Vale  Railway  Company 
(ubi  sup.).  Bnt  Lord  Bramwell  more  than  onc^ 
I  think  I  am  right  in  Saying,  expressed  bis  dis- 
approval of  those  cases,  and  in  the  cafe  of  Powell 
V.  FaU  (43  L.  T.  Rep.  N.  8.  662 ;  5  Q.  B.  Div. 
697),  he  distinctly  said  they  were  wrongly  decided. 
He  said  that  the  arguments  he  had  heard  in  that 
particular  case  of  PoweU  v.  Fall  had  hardened  his 
previous  conviction  that  Rex  v. Pease  and  Vaughan 
V.  The  Taff  Vale  Railway  Company  were  wrongly 
decided.  And  not  only  did  Bag^lay,  L.J.  and 
Thesiger,  L.J.  agree  in  this  decision,  bnt  it  was  a 
decision  which  affirmed  a  decision  of  Mellor,  J., 
and  in  which  he  managed  to  distinguish  the  two 
cases  without  overruling  them,  but  evidently  did 
not  desire  to  follow  them  unless  he  was  obliged 
to  do  so.  Therefore  I  think  we  mav  regard  those 
two  cases  now  as  practically  out  of  the  way,  and 
consider  the  law  laid  down  by  Lord  Blackburn  in 
that  last  case  in  the  House  of  Lords  as  really 
stating  the  whole  principle,  without  any  such 
exception  as  was  introduced  by  those  two  cases. 
That  is  the  principle  of  law  which  1  have  to  apply 
to  this  case;  and  bearing  that  principle  of  law 
in  mind,  and  all  the  facts  which  have  been  proved, 
I  have  to  consider  whether  there  has  been  any 
negligence  proved  on  the  part  of  the  defendants, 
leading  to  the  result  which  I  have  found  actually 
to  have  happened — namely,  the  escape  of  water 
from  the  defendants'  cwal  io  the  plaintitPa 
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premises.    Now,  in  order  to  decide  the  difficult 
question  of  negligence,  I   must   consider  what 
n^li^nce  means,  and  I  take  the  words  of  Bowen, 
LJ.  m  a  recent  case  on   a  somewhat  different 
subject  (Thomai  v.  Quartermaine,  18  Q.  B.  Div. 
694),  bnt  by  no  means  unworthy  of  attention,  with 
reference  to  chis  particniar  case  :  "  The  ideas  of 
negli^nce  and  duty  are  strictly  co-relative,  and 
there  is  no  such  thing  as  negligence  in  the  abstract. 
Negligence  is  simply  neglect  of  some  care  which 
we  are  bound  by  law  to  exercise  towards  some- 
body."   Now,  I  have  to  consider  what  was  the 
ewe  which  the  defendants  were  bound  by  law  to 
exercise  towards   the  plaintiff,  and  I  may  here 
say  that  I  speak  all  along  of  the  plaintiff  and  the 
defendants,  remembering,  nevertheless,  that  from 
time  to  time  there  have  been   changes   in  the 
devolution  of  title,  and  that  the  canal  was  not 
originally  made  by  tbn  prasent  defendants,  nor 
was  the  present  plaintiff  originally  the  owner  of 
the  property  in  respect  of  which  he  now  sues. 
What  was  the  care,  if  any,  which  the  defendxnts 
were  bonnd  to   exercise  towards  the   plaintiff  P 
Applying  the  principle  of  Fletcher  v.  Rylands,  the 
case  seems  to  me  to  be  plain  enough.    They  were 
bound  to  prevent,  if  tney  could,  the  escape  of 
water  from  their  canal  to  the  plaintiff's  premises. 
They  were  bound  to  exercise  that  care ;  and  if, 
unfortunately,  by  reason  of  some  unforeseen  acts, 
or  soine  acts  which  they  could  not,  or,  as  I  hold, 
they  conld  not  reasonably,  have  so  anticipated  as 
to  prevent,  that  escape  of  water  has   occurred, 
they  are  bound  to  make  compensation  for  their 
negligenoe,  and  for  the  result  of  that  negligence. 
I  find  no  difficulty,  having  regard  to  the  principle 
laid  down  in  these  cases,  in  finding  that  that  care 
was  not  properly  exercised.    Thereiore,  having  the 
duty  neglected,  I  have  also  the  negligence.    But, 
I  repeat,  the  negligence,  to  my  mind,  is  not  that 
of  preventing  this  subsidence,  or  preventing  the 
consequences  of  subsidence,  which  could  not  be 
sufficiently   foreseen,   bnt    in  making  good   the 
damage  when  the  <^mage  occurred,  or  in  pre- 
venting  it   at  the  moment  of   the  occorrence, 
which,  of  course,  was  far  more  possible,  and  it 
may  be  said  altogether  possible ;  that  is  to  say, 
damming  np  the  water  hy  proper  and  sufficient 
paddling  and  walls  at  the  moment  that  the  subsi- 
dence took  place,  and  before  the  water  actually 
escaped.     This,  to  my  mind,  is  the  want  of  the 
exercise  of  care  ;   therefore  the  negligenco,  and 
therefore  the  responsibility,  falls  on  the  defen- 
dants. [His  Lordship  then  considered  the  defences 
to  the  charge  of  negligence,  and  held  that,  although 
the  mine  owner  was  a  wrongdoer  when  he  worked 
the  mine  under  the  canal  so  as  to  cause  a  subsi- 
dence, yet  that  did  not  disentitle  the  plaintiff  to 
tne;   and    also  that    the  wall,  by  whomsoever 
built,  was  the  wall  of  the  canal,  and  the  owner  of 
the  canal  was  bound  to  have  a  proper  wall  and 
to  keep  the  water  in.]    Now,  I  think  those  are  the 
only  two  points  which  I  need  notice,  and  there- 
fore, on  the  question  of  law,  I  lay  down  that  the 
defendants  are  liable  for  the  damage  in  the  pasc 
occasioned  by  the  escape  of  water  from  the  canal 
into  the  plaintiff's  premises   consequent  on  the 
subsidence  of  the  ground,  and  that  they  will  be 
liable  for  like  damage,  if  it  happens  in  the  future. 
Now,  I  come  to  a  very  practical  question.    That 
being  so,  finding  the  facts  mainly  in  the  plaintiff's 
favour,  finding  the  law  also    in   the  plaintiffs 
favour,  what  is  his  remedy  {    And  I  confess  to  I 


having  bad  considerable  difficulty  in  arriving  at 
a  conclusion  upon  this  point.    No  doubt,  if  it  is 
negligence  in  the  sense  of  something  not  autho- 
rised by  the  Act  of  Parliament,  or  negligent  nse 
of  the  company's  powers,  primd  facia  that  gives 
rise  to  a  ri^ht  of  action ;  and,  if  there  were  no 
clause  in  this  particular  Act  of  Parliament  in  the 
way,  I  should  certainly  hold  in  this  case  that  the 
plaintiff  is  entitled  to  maintain  an  action  against 
the  defendants  for  the  damage  occasioned,  and 
that  he  would  be  entitled  again  whenever  that 
damage  recurs.    But  then  I  turn  to  the  Act  o£ 
Parliament,  and  I  find  there  is  a  clause — clause 
15— which,  I  think,  differs  from  any  other  clause 
that  I  have  had  to  consider  for  some  time,  and 
which  provides  as  follows :   "  If  any  injury  or 
dama^  shall  happen  to  be  done  to  the  owner  or 
occupier  of  any  mill,  edifice,  lands,  or  heredita- 
ments "  (which  include  the  plaintiff's)  "  by  the 
breach  of  any  reservoir  to  be  made  for  the  pur- 
pose  of  the  said  intended  canal  or  cut,  or  any  of 
the  locks  or  works  of  the  said  r.avigation,  or  by 
the  water  flowing  from  the  said  canal  or  cut,  or 
any  such  reservoir,  or  from  any  accident,  then 
and  in  every  snch  case  full  compensation  shall  be 
made  to  the  owner  and  occupier,"  and  so  on,  and 
that  is  to  be  assessed  in  the  manner  provided 
by  the  Act.    Now,  the  question  I  have  to  consider 
is,  whether  what  has  happened  here  has  happened 
"  by  the  water  flowing  from  the  said  canal  or  cut, 
or  any  such  reservoir,  or  from  any  other  accident." 
It  has  happened  by  the  water  flowing  from  the 
canal.     That    is  my  finding  in   the    plaintifTs 
favour.    There  is  no  doubt  about  that.    Bnt  then 
it  is  said  to  have  happened,  not  by  water  flowing 
by  reason  of  accident,  but  by  reason  of  their 
negligence.    Now,  it  seems  to  follow,  and  it  does 
to  my  mind  follow  from  my  conclusion,  that  they 
could  not  have  prevented  this  subsidence,  and 
therefore  could  not  have  prevented  the  cause  of 
the  escape,  and  that  the  eausa  eausans  of   the 
damage  is  an  accident.    I  think  I  have  already 
said    that    negligence    arises,    not    before    the 
accident  occurs,  but  when  the  accident  occurs^ 
not    when    the    subsidence    takes    place,    but 
when  the  water  escapes  by  reason  of  that  subsi" 
dence.    Ic  was  not  argued,  either  in  the  opening  of 
the  case,  or  in  the  reply,  that  the  defendants  were 
liable  for    this    subsidence   by  reason   of   their 
having  permitted  the  mines  to  be  worked.    The 
point  was  not  tenable,  and  was  very  properly  not 
urged.     That   being  so,  and  following  my   own 
conclusion,  I  think  I  must  further  hold  that  what 
has  happ^ed  here    is   an  accident  within  the 
meaning  of  this  clause — an  accident  for  which  they 
are  responsible  in  damages,  and  damages  whicn 
must,  if  the  parties  unf ortunatelv  cannot  agree,  be 
assessed  in  tne  manner  provided  by  Act  of  Par- 
liament, and  not  by  reference  to  the  chief  clerk, 
or  to  the  official  or  other  referee.      That  is  my 
view.    It  is  a  very  short  point  of  construction— 
a  point  which  I  can  well  conceive  other  minds 
might  take  a  different  view  of,  but  it  seems  to 
me  that  what  has  happened  here  is  an  accident 
within  the  meaninEr  oi  that  clause.     I  have  been 
very  much  pressed  to  grant  an  injunction.    If  I 
am  right  in  the  view  wiiich  I  take  of  that  clause, 
of  course  I  should  not  grant  an  injunction.     It 
is  a  case  provided  for  by  the  section  for  which 
damages  must  be  assessed  from  time  to  time,  as 
damages  accrue.    But  I  think  it  is  as  well  to  say 
that  m  no  event  should  I  have  gxanted  an  ip* 
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junction  in  this  case.  I  suggested  to  Ifr.  Barber 
that  an  injanction  really  in  a  case  of  this  kind  is 
of  little  value  as  against  a  company,  who  can  only 
be  reached  by  sequestration;  bat,  apart  from 
that,  I  think  it  would  be  wrong  to  enjoin  a  com- 

ry  or  an  individual  from  permitting  that  to 
lone  which  is  really  beyond  his  control — not 
beyond  his  control  in  this  sense,  that  there  is  a 
via  major,  or  an  act  of  God,  standing  over  him 
paramonnt,  but  beyond  his  control  in  the  sense 
I  have  already  mentioned — that  it  cannot  be  said 
that  by  any  scientific  means  now  available,  by  any 
precaution,  or  by  any  works,  he  is  able  with  any 
reasonable  certainty  to  prevent  that  happening 
'which  all  interested  in  the  case  contemplate  as 
likely.  I  think  it  would  be  an  extremely  hard 
thing  to  move  against  a  defendant  for  committal 
(and  I  must  put  it  as  if  it  were  an  individual 
defendant)  because  he  has  permitted  that  to  be 
done — perhaps  an  escape  of  water  suddenly  in  the 
night,  which  he  could  not  foresee  at  that  particular 
time,  and  could  not  reasonably  prevent.  My  con- 
islnsion  upon  that  part  of  the  case,  especially  as 
regards  the  injunction,  depends  entirely  upon 
my  finding  as  regards  the  question  of  fact  which 
I  mentioned  at  the  commencement  of  my  judg- 
ment. It  may  well  be  that  if  my  findings  upon 
those  Cfuestions  are  wrong,  my  conclusion  as  to 
the  injunction  is  also  wrong.  The  remedy  ought 
to  follow,  and  ou^ht  to  be  made  as  far  as  possiole 
commensurate  with  the  right.  The  right  depends 
upon  the  facts.  I  think  that  because  it  would 
not  be  commensurate  with  the  right,  but  would 
go  far  beyond  that,  I  ought  not  in  any  event  to 
grant  an  injunction;  and  if  I  am  right  in  the 
construction  I  put  upon  this  clause,  I  ought  cer- 
tainly not  to  (rrant  an  injunction.  I  think,  there- 
fore, that  the  plaintiff  is  entitled  to  the  opinion  of 
the  court  that  water  has  escaped  from  tne  canal 
pn  to  the  plaintiff's  premises,  for  which  the  defen- 
<3ant  company  are  liable  to  make  him  compensa- 
tion ;  and  I  see  no  reason,  having  regard  to  the 
evidence,  why  I  should  not  further  declare  that 
the  defendants  are  liable,  and  will  be  liable  to 
make  good  to  the  plaintiff  any  damage  occasioned 
by  the  escape  of  water  from  the  canal  on  to  the 
plaintiff's  premises  consequent  upon  any  further 
subsidence  of  the  canal  and  the  plaintiff's  lands. 
The  evidence  so  clearly  contemplates  that  further 
subsidence,  and  the  question  has  been  put  in  issue 
here,  that  I  think  there  is  no  impropriety  in 
doing  that  which  is  generally  not  desirable— 
namely,  making  a  declaration  with  regard  to  the 
future.  I  have  only  to  deal  with  one  ibore  impor- 
tant subject,  and  that  is  the  question  of  costs.  I 
Itave,  on  two  important  points,  decided  in  favonr 
of  the  defendants.  I  have  decided  that  they 
ought  not  to  be  enjoined,  and  I  have  also  decided 
that  the  question  of  damages,  which  I  must  say 
again  I  look  upon  as  a  very  trifling  one,  is  to  be 
determined  in  the  way  pomted  out  by  the  Act, 
and  not  by  means  of  an  inquiry ;  in  other  words, 
I  have  decided  the  question  of  construction  of 
the  Act  on  those  points  in  their  favour.  But,  on 
the  other  hand,  I  have  looked  through  the  plead- 
ings carefnlly,  and  I  am  satisfied  that,  though 
every  point  was  intended  to  be  fairly  raised  on 
the  pleadings  to  get  the  relative  rights  of  the 
parties  settled  as  far  as  they  could  be  by  the  deci- 
sion of  the  court,  the  defendants  come  here  sub- 
stantially to  say,  "  We  are  not  responsible  to  the 
plaintiff,"  and  they  go  even  further  than  that, 


because  they  say,  in  the  first  place,  there  has  been 
no  injury  done  at  all,  and,  further,  we  are  not 
responsible  to  you  if  there  has  been  any  injury 
done.  Upon  these  two  questions,  which  are  qaee- 
tions  of  substance,  I  have  decided  in  favour  of 
the  plaintiff.  I  think  the  plaintiff  has  succeeded 
in  the  main,  and  that  it  is  not  a  case  in  which  I 
onght  to  distribute  the  costs ;  but,  having  regard 
to  the  main  question,  and  the  result  of  the  dis- 
cussion of  that  main  question,  the  plaintiff  is 
entitled  to  the  costs  of  the  action,  and  upon  the 
higher  scale. 

Solicitors  for  the  j^hiatiSt,  PrUehard,  EnglefiM, 
and  Co.,  for  Earle  and  Co.,  Manchester. 

Solicitors  for  the  defendants,  Curdiffes  and 
Davenport,  for  B.  Lingard-Moiik,  Manchester. 


QUEEN'S  BENCH  DIVTSION,   IN 

BANKEUPTCT. 

March  2  and  April  6. 

(Before  Oavb,  J.) 

JB«Pa£KZB;  E»  parte  SHBFPABJ».(a) 

Banhruptcf/ — Douhle  proof — Breach  of  trvtt— 
Trvstee — Memher  of  firm — Bamhrupiey  Act  1 883, 
aehedule  2,  rule  18. 

Where  truH  money  i»  made  away  toUh  by  a  firwi, 
one  of  the  partners  in  tohieh  it  alto  one  of  the 
trustees,  proof  can  he  made  against  the  joist 
estate  of  the  firm,  and  also  against  the  separate 
estate  of  the  memher  toho  is  a  trustee. 

Money  toas  intrusted  to  P.  and  Co.  to  invest; 
W.  8.  P.,  one  of  the  firm,  and  also  a  trustee, 
misappropriated  the  money,  and  was  removed 
from  his  post  as  trustee;  on  the  firm  becoming 
bankrupt  proof  was  put  in  by  the  trustees  agaiiut 
the  joint  estate,  subsequently  a  further  proof  toot 
put  in  against  the  sepaarate  estate  of  the  defaulter, 
and  vias  rejected. 

Held,  on  avpeal,  admitting  the  proof,  that  there 
were  two  distinct  liabilities :  (1)  the  joint  liabiUiy 
of  the  firm;  (2)  the  separate  liability  of  W.  S.  P. 
the  defoAiiier,  and  that  proof  eouM  be  had  t» 
respect  of  each. 

This  was  an  appeal  against  the  r^ection  by  the 
trustee  in  bankruptcy  of  W.  S.  Parker  oi  the 
proof  of  the  trustees  of  the  settlement  of  Mrs. 
Sheppard  against  the  separate  estate  of  W.  S. 
Parker. 

W.  S.  Parker,  a  member  of  the  firm  of  Parker 
and  Parker,  was  one  of  the  trustees  of  the  settle- 
ment of  Mr.  and  Mrs.  Sheppard. 

The  trustees  placed  some  of  the  trust  funds  in 
the  hands  of  the  firm  of  Parker  and  Parker  for 
thepurposes  of  investment. 

The  firm  wrongfully  converted  the  money  to 
their  own  use,  and  subsequently  became  bankrupt. 

W.  S.  Parker  having  absconded  was  removed 
from  his  office  of  trustee  of  the  settlement. 

The  trustees  proved  against  the  joint  estate  of 
the  firm  for  the  loss  sustained  by  their  breach  of 
contract  in  neither  investing  the  money  nor 
repaying  it  on  demand,  and  received  a  dividend 
of  about  4d.  in  the  pound. 

W.  S.  Parker  became  bankrupt,  and  a  |noof 
was  then  put  in  by  the  trustees  of  the  settlement 
against  his  separate  estate  for  the  balance.    The 

(a)  nepoTtad  by  J.  B.  VmcmT,  laq^  Bintotar«t.T«w. 
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tmst«e  rejected  the  proof,  and  from  his  rejection 
this  appeal  was  brought. 

Bigham,  Q.C.  and  Serbeii  Beed  for  the  appel- 
lants.— The  proof  was  made  nnder  the  provisions 
of  role  18,  sched.  2 :  "  If  a  debtor  was  at  the  date 
of  the  receiving  order  liable  in  respect  of  distinct 
coDtracts  as  a  sole  contractor,  and  also  as  a 
member  of  a  firm,  the  circumstance  that  the  sole 
contractor  is  also  one  of  the  joint  contractors, 
shall  not  prevent  proof  in  respect  of  the  contracts 
jteainst  the  properties  liable  on  the  contra'Ct." 
The  money  was  handed  over  to  the  firm  to  invest, 
and  W.  S.  Parker  was  liajble  as  trustee,  and  also 
a  member  of  the  firm  of  Parkers.  We  have 
proved  against  the  joint  estate,  and  we  now  seek 
to  prove  against  W.  S.  Parker's  separate  estate 
for  the  balance.  Parker  was  liable  with  his  firm 
to  invest  or  restore  the  money,  and  also  he  was 
liable  personally  as  a  tmstee  for  his  own  breach  of 
contract.  A  trnstee's  liability  for  breach  of  trust 
is  a  provable  debt. 

Horton  Smith,  Q.C.  and  B.  Brown  for  the 
respondents. — This  case  does  not  &11  within 
mle  18.  '  The  trustees  must  elect  against  which 
estate  they  will  proceed,  and  cannot  have  double 
|)roof.  Ko  doubt  W.  S.  Parker  was  liable  for  the 
tireaeh  of  contract  to  invest  the  money,  and  the 
tmstees  have  received  a  dividend  for  this,  bnt  he 
is  not  liable  for  any  other  breach  of  contract. 
They  cited 

Se  Laine  and  Longman  ;  Ex  parte  Bemer,  56  L.  T. 
Eep.  N.  S.  170 ; 

Be  Collie ;  Bx  parte  Adameon,  38  L.  T.  Bep.  N.  S. 
917;  SCh.  Div.  807; 

Be  Oavinns  Bx  parte  ChandXer,  50  L.  T.  Bep.  N.  S. 
635;  13Q.  6.  Div.SO: 

Ooldnvid  v.  Caaenove,  7  H.  of  L.  Cas.  785. 

Gwr.  adv.  wit. 
Give,  J. — The  question  in  this  case  was  whether, 
where  trost  money  is  made  away  with  by  a 
firm,  one  of  the  partners  in  which  is  one  of  the 
trustees,  proof  can  be  made  under  mle  18  of  the 
2nd  schedule  both  against  the  joint  estate  of  the 
firm  and  also  against  the  separate  estate  of  the 
member  who  is  a  trustee.  So  much  as  is  material 
of  mle  1 8  is  as  follows :  "  If  a  debtor  was  at  the 
date  of  the  receiving  order  liable  in  respect  of 
distinct  contracts  as  a  sole  contractor,  and  also  as 
a  member  of  a  firm,  the  circnmstance  that  the 
sole  contractor  is  also  one  of  the  joint  con- 
trartors  shall  not  prevent  proof  in  respect  of  the 
contracts  against  the  properties  liable  on  the 
contract."  W.  S.  Parker,  one  of  the  bankrupts, 
was  one  of  the  tmstees  nnder  the  marriage 
settlement  of  Mr.  and  Mrs.  Sheppard  ;  the  trustees 
placed  some  of  the  tmst  funds  in  the  hands  of 
the  firm  of  Parker  and  Parker,  of  which  W.  S. 
Parker  was  a  member,  for  investment,  and  that 
firm  wrongfully  converted  the  money  to  their 
own  use.  It  is  admitted  that  the  tmstees  might 
prove  against  the  joint  estate  for  the  loss  sus- 
tained by  their  breach  of  contract  in  neither 
investing  the  money  nor  repaying  it  on  demand. 
It  is  a^  admitted  that  in  the  alternative 
proof  might  be  made  against  W.  S.  Parker's 
separate  estate  for  loss  sustained  by  his  breach 
of  trust.  But  it  is  contended  that  the  case  does 
not  fall  within  rule  18,  and  that  the  trustees  are 
pot  to  their  election,  and  cannot  prove  against 
ixjth;  the  tmstee  of  the  bankrupt's  estate 
adopted  this  view,  and,  as  proof  had  been  made 
agamst  the  joint  estate,  he  rejected  the   proof 


'  tendered  against  the  separate  estate  of  W.  SI 
Parker,  and  this  was  an  appeal  against  such 
rejection.  The  origin  of  role  18,  as  I  said  in 
Be  Lame  and  Longman  ;  Ex  parte  Bemer{ubi  sup.), 
is  to  be  traced  to  the  decision  in  Ooldemid  v. 
Cazenove  (uM  sup.),  afiSrming  the  old  mle  againsli 
double  proof.  Shortly  after  that  case  was  decided 
the  Act  of  1861  was  passed,  which  by  sect.  152 
permitted  double  proof  in  the  case  of  joint  and 
several  bills  of  exchange  and  promissory  notes. 
By  sect.  37  of  the  Act  of  1869,  which  is  in  the 
same  terms  as  rale  18  of  the  2nd  schedule  of  the 
present  Act,  the  new  principle  was  extended  ta 
all  contracts.  The  liability  of  a  trustee  in 
respect  of  a  breach  of  trust  was  alwavs  provable 
in  bankruptcy,  as  it  is  pnt  by  Jessel,  M.B.  as  a 
liability  arising  from  a  contract  to  perform  his 
trust,  and  not  from  pure  tort  {Emma  SUoer 
Mining  Company  v.  Grant,  17  Ch.  Div.  122,  130) ; 
or  as  it  is  put  by  James,  L.J.  as  an  equitable  debt 
or  liability  in  the  nature  of  a  debt  {Ex  parts 
Adamton ;  Be  Collie  (vM  aup.) :  or  as  it  is  pnt 
by  Bramwell,  L.J.,  "  because  I  suppose  trustees 
are  held  to  nndartake  jointly  and  severally  for 
the  performance  of  their  duties."  Now,  it  thi» 
latter  view  is  the  right  one,  and  there  was  a  joint 
and  several  contract  by  the  partners  to  invest 
or  restore  the  money  intrusted  to  them,  the  cas& 
falls  within  rule  18.  I  am  not,  however,  prepwred 
to  adopt  this  view  without  farther  consideration, 
nor  is  it  necessary  to  do  so  for  the  pnrpose  of 
deciding  this  case.  There  was  undoubtedly  » 
joint  contract  by  the  partners  to  invest  or  restore 
the  money,  and  this  contract  which  has  been 
broken  gives  rise  to  a  joint  liability ;  there  was 
also  a  distinct  liability  of  W.  8.  Parker  founded 
on  his  duty  as  tmstee,  a  liability,  as  Jessel,  M.B. 
says,  arising  from  a  contract  to  perform  his  trust, 
a  contract  which,  as  it  is  said  in  Lord  Montford  v. 
Lord  Cadogan  (19  Ves.  637,  638),  arises  from 
undertaking  the  tmst.  There  were  therefore  in 
this  case  two  distinct  liabilities  arising  out  of 
distinct  undertakings ;  one  the  joint  liability  of 
the  firm  arising  out  of  the  contract  entered  into 
or  implied  when  the  money  was  handed  to  the 
firm  for  investment ;  the  other  the  separate 
liability  of  W.  S.  Parker  arising  out  of  the  con- 
tract entered  into  or  implied  when  he  adopted 
the  trusts  of  the  marriage  settlement.  W.  S» 
Parker  was  therefore  at  the  date  of  the  receiving 
order  liable  in  respect  of  distinct  contracts :  one, 
as  I  have  said,  as  a  sole  contractor  when  he 
accepted  the  trusts  of  the  settlement;  and  the 
other  as  a  member  of  the  firm  when  the  money 
was  intrusted  to  the  firm  for  investment,  and 
the  case  therefore  comes  within  the  18th  rule. 
I  do  not  forget  that  it  was  contended  that  in  any 
case  the  trustee  was  not  entitled  to  reject  the- 
proof,  as  the  creditor  has  a  right  to  prove  against 
both  estates,  making  his  election  before  the 
dividend ;  but,  as  the  more  serious  point  has  been 
fully  argued,  I  have  thought  it  better  to  give  my 
opinion  upon  that.  The  appeal  must  be  allowed 
with  costs,  but  the  trustee  may  recoup  himself 
out  of  the  estate. 

Solicitors  for  the  appellants,  Croste  and  Sons. 

Solicitors  for  the  respondent,  Linklaier,  Sade^ 
wood,  Addison,  and  Broton. 
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Tuesday,  June  7. 
(Before  Mathew  and  Cave,  JJ.) 
Be  BuBGEss ;  Ex  parte  Bubgess.  (a) 
Bankruptey  —  Bismtdlification     of     hanhrupi  — 
Befusal   of  certtfieate   tmder   sect.    32 — "Mis- 
fortune trithout   any  miseonduel" — Conviction 
for  libel— Bai^eruptey  Act  1883,  »».  24,  29,  32. 

By  sect.  32  (1)  bankruptcy  disqualifies  a  verson 
from  exercising  certain  offices,  but  by  (2)  this 
disqualificaiion  is  removed  if  the  bankrupt 
"obtains  from  the  court  his  discharge  vrith  a 
certificate  to  the  effect  thai  his  banhniptey  was 
caused  by  misfortune  without  any  misconduct  on 
his  part." 

A.  was  convicted  for  libel,  and  sentenced  to  three 
months'  imprisonment  with  hard  labo^ir,  and 
ordered  to  pay  the  costs  of  the  prosecution.  A. 
had  borrowed  on  a  bill  of  sale  to  pay  the  costs 
of  his  defence,  and  on  conviction  borrowed  on  a 
second  bUl  of  sale  to  pay  off  the  former  one,  and 
to  meet  the  newly  accrued  costs.  The  prosecution 
caused  his  bankruptcy,  and  he  was  thereby  die- 
qualifijed  from,  exercising  the  office  of  vestryman. 

The  County  Court  judge  granted  him  his  discharge, 
hut  refused  a  certificate  under  sed.  32. 

Seld,  that  the  County  Court  judge  was  right,  and 
that  the  bankruptcy  was  not  caused  by  "mis- 
fortune uiithout  any  misconduct." 

Sdd,  also,  that  the  "  misconduct "  in  sect.  32  is  not 
limited  to  the  cases  referred  to  in  sects.  24,  28. 

TThis  was  an  appeal  from  the  refusal  bj  the 
Gonnty  Coarfc  juage  of  Norwich  of  a  certificate 
to  the  bankrupt  that  bis  bankruptcy  was  caused 
hy  miafortnne  without  any  misconduct. 

In  the  year  1886  the  bankrupt  was  the  pro- 
prietor and  publisher  of  a  newspaper  in  which 
some  inflammatory  matter  was  inserted,  and  this 
was  made  the  subject  of  a  criminal  prosecution 
for  libel.  The  defence  set  up  at  the  trial  was, 
that  the  matter  was  true,  and  was  published  for 
the  public  good. 

On  May  8, 1886,  previous  to  his  trial,  the  bank- 
rupt executed  a  bill  of  sale  in  favour  of  Bichards, 
in  order  to  obtain  money  to  defend  himself  at  the 
trial. 

The  bankrupt  was  tried  and  convicted,  and 
received  a  sentence  of  three  months'  imprison- 
ment, and  was  ordered  to  pay  the  costs  of  the 
prosecution. 

He  thereupon  executed  a  second  bill  of  sale  in 
order  to  obtain  money  to  meet  those  additional 
expenses,  and  to  pay  oS  the  first  bill  of  sale. 

The  second  bill  of  sale  holder  sold  him  up,  and 
in  Aug.  1886  he  was  adjudicated  bankrupt. 

The  bankrupt  applied  for  his  discharge,  and 
his  discharge  was  assented  to  by  all  the  creditors 
upon  certain  terms. 

The  County  Court  judge  g^nted  him  his  dis- 
charge, but  refused  him  a  certificate  under 
sect.  32  that  his  bankruptcy  was  caused  by  mis- 
fortune without  any  misconduct  on  his  part. 
From  that  refusal  the  bankrupt  appealed. 

Cooper  Willis,  Q.C.  for  the  bankrupt. — ^The 
question  here  is,  was  the  County  Court  judge 
right  in  refusing  the  certificate  under  sect.  32  P 
The  section,  sub-sect.  (1),  says  :  "  Where  a  debtor 
is  adjudged  bankrupt  he  shall,  subject  to  the  pro- 
visions of  this  Act,  be  disqualified  for  (a)  being 
elected  to,  or  holding  or  exercising  the  ofiBce 

(a)  Beported  by  J.  E.  Vincent,  Eaq.,  Barrl«tet>«t-Law. 


of  .  .  .  member  of  a  .  .  .  select  vestry." 
(2)  "  The  disqualification  to  which  a  bankrupt  is 
subject  under  this  section  shall  be  removed  and 
cease  if  and  when  (b)  he  obtains  from  the  court 
bis  discharge  with  a  certificate  to  the  effect  that 
his  bankruptcy  was  caused  by  misfortune  without 
any  misconduct  on  his  part.  The  court  may  grant 
or  withhold  such  certificate  as  it  thinks  fit,  but 
any  refusal  of  such  certificate  shall  be  subject  to 
appeal."  By  the  refusal  to  grant  a  certificate  the 
bankrupt  is  disqualified  from  being  a  Testryman. 
The  County  Court  judge  had  no  right  to'with- 
hold  the  certificate,  as  the  bankruptcy  was  the 
result  of  misfortune  without  any  misconduct.  I 
have  two  contentions :  first,  this  prosecution  for 
libel  was  not  misconduct;  and,  secondly,  it  did 
not  cause  his  bankruptcy.  Sect.  32  is  penal, 
and  must  be  limited  to  the  offences  mentioned  in 
sects.  24,  28,  and  criminal  libel  is  not  one  of 
these.  But,  assuming  this  was  misconduct  within 
the  meaning  of  the  section,  yet  it  did  not  cause 
his  bankruptcy,  for  that  was  caused  by  the  bill  of 
sale  holder  selling  him  up.  He  executed  a  bill  of 
sale,  it  is  called  in,  he  executes  a  second  one  to 
enable  him  to  pay  off  the  first,  and  the  second 
bill  of  sale  holder  sella  him  up,  and  so  causes  his 
bankruptcy.  He  offered  to  allow  judgment  to  be 
signed  against  him  for  Ss.  in  the  pound,  and  then 
applied  for  a  certificate,  which  was  refused. 

Horace  Brotme  for  an  opposing  creditor,  and 
Muir  Mackenzie  for  the  Bounl  of  Trade,  were  not 
called  upon. 

Mathew,  J. — ^This  appeal  must  be  refused.  The 

Suestion  is  whether  or  not  the  learned  County 
ourt  judge  was  right.  Was  the  bankruptcy 
caused  by  misfortunp  without  any  misconduct? 
The  bankrupt  was  the  proprietor  and  publisher 
of  a  newspaper  in  which  some  inflammatory 
matter  was  inserted,  and  this  was  made  the 
subject  of  a  criminal  prosecution;  the  defence  was 
that  it  was  true,  and  that  it  was  published  for 
the  public  interest.  The  defence  failed,  the  de- 
fendant was  convicted  and  sentenced,  the  punish- 
ment was  sharp,  e.g.,  three  months'  imprisonment 
with  hard  labour,  and  he  was  ordered  to  pay  the 
costs  of  the  prosecution.  Now,  in  order  to  defend 
these  proceedings  in  the  manner  which  bis  position 
rendered  necessary,  he  obtained  money  by  means 
of  a  bill  of  sale ;  meantime  his  debts  increa.sed, 
as  he  had  to  pay  the  costs  of  the  prosecution,  and 
he  was  unable  to  pay  off  this  bill  of  sale,  so  he 
borrowed  money  on  a  second  bill  of  sale  and  paid 
off  the  first.  The  second  bill  of  sale  holder  sold 
him  np,  he  agreed  to  pay  &s.  in  the  pound,  and 
then  applied  under  sect.  32  for  a  certificate  that 
his  bankruptcy  was  caused  by  misfortune  without 
any  misconduct.  The  contention  of  counsel 
was,  that  there  no  donbt  might  be  certain  crimes 
which  were  misconduct  within  the  meaning  of 
the  section,  such  as  offences  against  the  person, 
and  against  property ;  but  he  sought  to  cast  a 
halo  over  libel,  and  to  draw  a  distinction  between 
it  and  other  crimes.  But  the  law  draws  no  such 
distinction.  A  libel  is  a  crime  and  punishable 
as  such,  and  is  misconduct  of  the  same  character 
as  other  crimes.  Then  counsel  tried  to  narrow  the 
section,  and  he  said  it  must  be  interpreted  with 
reference  to  sects.  24,  28.  There  is  no  ground  for 
such  a  construction ;  it  is  impossible.  The  court 
must  be  satisfied  before  g^nting  the  oertifiente 
that  the  bankruptcy  was  caused  by  misfortune  as 
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distingaished  from  miscondocfe.  Then  counsel 
8ay3,  sappoRe  there  was  miscondnct,  Btill  the  court 
onght  not  to  eay  that  the  bankruptcy  was  caused 
by  it,  but  that  it  was  caused  by  the  power  of  the 
bill  of  sale  holder  having  been  exercised.  There 
is  only  one  possible  interpretation,  and  that  is 
tbe  interpretation  given  by  the  bankrupt  himself, 
«.;.,  that  the  bankruptcy  was  caused  by  the  prose- 
cation.  He  was  carrying  on  his  business  at  a 
profit,  and  the  prosecution  for  libel  was  his  ruin. 
I  think  the  learned  County  Court  judge  was  right ; 
he  had  no  alternative. 

Catz,  J. — I  am  of  the  same  opinion.  The  &ctB 
ptthe  case  beyond  the  reach  of  argument.  The 
learned  County  Court  judge  wsis  asked  to  certify 
that  the  banlmiptcy  was  caused  by  misfortune 
irithont  any  misconduct  on  the  part  of  the  bank- 
rapt.  There  is  no  qoalificatton  given  to  mis- 
conduct ;  undonbtecUy  it  implies  blame,  and  I 
think  moral  blame.  Before  the  libel  the  bankrupt 
could  meet  his  liabilities;  be  was  prosecuted  for 
it,  convicted  and  sentenced ;  he  had  also  to  pay 
the  costs  of  the  prosecution,  the  sentence  of 
imprisonment  showing  that  there  was  consider- 
able moral  culpability.  He  had  borrowed  money 
on  a  bill  of  sale ;  the  bill  of  sale  holder  wanted 
payment,  so  the  bankrupt  borrowed  on  a  second 
bill  of  sale,  and  paid  off  the  first.  The  second 
bill  of  sale  holder  sold  him  up,  and  this  is  clearly 
traceable  to  the  prosecution.  The  question  is,  was 
the  bankruptcy  caused  by  misfortune  without 
■ny  miscondactP  It  is  almost  unnecessary  to 
ask  the  auestion.  The  bankrupt  committed  a 
crime,  ana  it  is  said  it  was  not  misconduct.  The 
learned  County  Court  judge  took  the  only 
oonrse  open  to  bim,  and  was  bound  to  refuse  the 
certificate. 

Solicitors  for  the  bankrupt.  Storey  and  Gowland. 
SoUcitor  for  the  opposing  creditor,  /.  Stanley. 
Solicitor  for  the  Board  of  Trade,  The  Solicitor 
ioOe  Board  of  Trade. 


Thurtday,  June  9. 

(Before  Mathew  and  Cave,  JJ.) 

Be  Wilson  ;  Ex  parte  Watkins.  (a) 

Bankn^tcy  —  Fraetiee  —  Vivd   voce   evidence  — 

County  Court. 
Per  Cave,  J.:  The  rule  laid  down  in  Ez  parte 
Eearsley ;  Be  Genese,  that  leave  to  uie  vivd  voce 
tvidenee  at  the  hearing  of  a  motion  in  hank- 
ruptcy  must  be  obtained  on  a  separate  applica- 
tion made  before  the  motion  comes  on  to  be  heard, 
does  not  apyly  to  the  County  Courts. 

This  was  an  appeal  from  the  decision  of  the 
County  Court  judge  at  Bradford,  ordering  the 
traatee  in  bankruptcy  of  a  tenant  to  pay  to  his 
lindlord  a  sum  of  289{.  for  rant. 

The  bankrupt  Wilson  was  tenant  of  a  shed 
which  was  built  for  the  purposes  of  his  business 
as  a  manufacturer  by  his  landlord  Watkins,  and 
an  arrangement  was  made  by  the  landlord  for 
supplying  it  with  steam  power. 

The  tenant  became  bankrupt,  and  the  landlord 
wusht  to  distrain  for  the  rent  of  the  shed,  in- 
clnaing  the  use  of  the  steam  power  for  one  year, 
on  the  footing  that  the  arrangement  was  one 
letting  of  room  and  power,  at  one  rent. 

(a)  Bcpoited  by  J.  E.  VIICCSNT,  Xiq.,  B«rister-at-L«w. 


The  question  was  left  by  consent  to  the  County 
Court  ]udge. 

Affidavits  were  filed  by  the  landlord  and  by  the 
tenant. 

On  the  question  coming  on  before  the  County 
Court  judge  the  solicitor  to  the  landlord  applied 
to  be  allowed  to  adduce  vivd  voce  evidence  in 
addition  to  his  evidence  on  affidavit,  and  it  was 
objected  by  the  tenant  that  such  an  application 
ought  to  have  been  made  before  the  hearing. 

The  County  Court  judge  overruled  the  objection, 
admitted  the  vivd  voce  evidence,  and  held  that 
the  landlord  was  entitled  to  distrain  on  the 
footing  of  one  demise,  and  ordered  the  trustee  in 
bankruptcy  to  pay  the  rent  to  the  landlord. 

From  this  decision  the  trustee  appealed. 

West  for  the  trustee  in  bankruptcy. — The 
arrangement  was  for  the  landlord  to  sell  the  steam 
power.  There  were  two  contracts  here ;  one  to 
take  the  shed,  the  other  to  buy  steam.  The  appli' 
cation  for  leave  to  adduce  vivd  voce  evidence 
ought  to  have  been  made  before  the  hearing : 

Be  Genets  I  St  parte  KtarsUy,  17  Q.  B.  Div.  1. 
Forbes,    Q.C.    and   Longstaffe.  —  This    is    one 
arrangement,  e.g.,  one  rent  for  shed  ar.d  power, 
such  rent  to  be  reduced  if  the  steam  power  was 
not  required.    This  case  is  covered  by 

Belby  v.  <air«a«<«,  L.  Bep.  3  C.  P.  594. 
The  objection  as  to  the  vivd  voce  evidence  is  a 
mere  grievance  if  anything. 

West  in  reply. 

Matexw,  J. — ^The  question  here  is  one  of  fact, 
e.g.,  what  was  the  arrangement  between  the 
parties  P  T  think  the  learned  County  Court  jud^ 
was  right,  and  that  the  case  is  covered  by  SeU 
V.  Oreaves  (ubi  sup.). 

Cavb,  J. — I  am  of  the  same  opinion.  The 
question  here  is  really  one  of  fact,  e.g.,  whether 
there  was  an  agreement  to  take  the  room  and  the 
steam  at  one  rent,  or  whether  there  were  two 
separate  agreements,  either  of  which  could  be 
ended  without  the  other.  I  think  the  agreement 
was  one  and  indivisible.  Nowthe  application  to  the 
learned  County  Court  judge  was  made  on  affidavit 
by  the  landlord,  to  which  an  answer  was  filed  by 
the  bankrupt,  the  tenant.  The  solicitor  who 
appeared  for  the  landlord  asked  at  the  hearing 
for  leave  to  adduce  vivd  voce  testimony  in  addi- 
tion to  the  evidence  on  affidavit,  and  it  was 
objected  that  the  application  should  have  been 
made  previously  ana  not  at  the  trial,  and  a  case 
was  cited,  decided  by  myself,  in  which  the  practice 
was  so  settled.  Now  that  case  was  not  intended 
to  afFect,  and  does  not  affect,  the  course  of  practice 
in  the  County  Court.  It  is  convenient  in  this 
court,  as  I  sit  continuously,  or  more  or  less 
continuously,  to  separate  cases  in  which  witnesses 
are  to  be  called  from  cases  in  which  witnesses 
are  not  called ;  but  these  circumstances  do  not 
apply  to  a  County  Court  judge,  as  he  does  not 
Bit  continuously.  I  never  intended  my  decision 
to  apply  to  any  court  but  this.  I  agree  with  the 
conclusions  to  which  the  learned  County  Court 
judge  came,  and  this  appeal  must  therefore  be 
dismissed  with  costs.       i^„^  t^  appeal  refused. 

Solicitors  for  the  appellant.  Berry,  Bobinson, 
and  Scott. 

Solicitors  for  the  respondent,  Watson,  Dickson, 

and  TTatcon,  Bradford.  (  ^ ntr\n\r> 
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(Before  Mathew  and  Cave,  JJ.) 

Be  Staintok  ;  Ee  parte  Boakd  of  Trade,  (a) 

Bcmhruptey—BuJe  2S7,  Bankruptcy  Bules  1886— 
Not  ultra  viret — Appeal  by  Board  of  Trade — 
Person  aggrieved — Banhrvpteu  Ad  VaSi,  m.  104, 
127. 

Bvie  237,  Ba/nhmpteu  Bnles  1886,  which  enetctt  that 
an  appeal  to  the  Ooitrt  of  Appeal  shall  lie,  at  the 
instance  of  the  Bowrd  of  Trade,  from  any  order 
of  the  court  made  upon  an  application  by  a  bank- 
rupt to  the  court  for  his  discharge,  is  not  ultra 
vires,  as  the  rule  in  question  carries  into  effect 
the  objects  of  the  Act,  and  is  not  beijond  the  scope 
of  sect.  104,  which  limits  appeals  front  orders  in 
banhntpicy  matters  to  a  person  aggrieved. 

A.  became  bankrupt,  and  teas  granted  an  uncon- 
ditional discharge.  The  Board  of  Trade  appeaied 
under  rule  237. 

Meld,  that  the  Board  of  Trade  leoa  a  person 
aggrieved,  thai  the  appeal  mutt  he  allowed,  and 
the  discharge  suspended  for  six  months. 

This  was  an  appeal  from  the  decision  of  the 
County  Court  jndge  of  Newcastle  -  on  -  Tyne, 
eranting    an    unconditional    discharge   to   the 

bankrupt. 

Cooper  Willis,  Q.C. — ^I  have  a  preliminary 
objection  to  take.  This  is  an  appeal  by  the  Board 
of  Trade  under  the  provisions  of  rule  237,  Bank- 
Tuptry  Bules  1886,  and  my  contention  is  that  the 
rule  in  question  is  ultra  wres,  and  that  the  Board 
of  Trade  cannot  appeal.  The  rule  says,  "  An 
appeal  to  the  Court  of  Appeal  shall  lie  at  the 
instance  of  the  Board  of  Trade,  and  at  the  instance 
of  the  trustee  (if  any)  from  any  order  of  the 
court  upon  such  an  application,"  e.g.,  an  applica- 
tion by  a  bankrupt  under  the  provisions  of  rule 
236  for  his  discharge.  By  sect.  104,  sub-sect.  (2), 
"  Orders  in  bankruptcy  matters  shall,  at  the 
instance  of  any  person  ags^rieved,  be  subject  to 
appeal."  So  that  the  power  of  appealing  is 
limited  to  a  "  person  aggrieved,"  and  the  Board 
of  Trade  is  not  such  a  person.  A  rule  cannot 
give  a  power  which  is  not  supported  by  the  Act. 
[Mathbw,  J. — Nothing  has  been  held  to  be  ulira 
vires  yet,  and  sect.  127  says  all  general  rules 
made  according  to  the  provisions  of  this  section, 
sub-sect.  1,  sh^  be  laid  before  Parliament,  -  and 
have  effect  as  if  enacted  by  this  Act.]  True,  the 
section  gives  the  Lord  Chancellor  power  to  make 
general  rules,  but  they  must  carry  into  effect  the 
objects  of  the  Act,  and  the  fact  that  they  are 
laid  before  Parliament  gives  them  no  special 
validity.  Then,  also,  sub-sect.  (4),  sect.  127,  gives 
a  proviso  "  that  the  said  general  rules  so  made 
.  .  .  shall  not  extend  the  jurisdiction  of  the 
court : " 

Be  Wright ;  Ex  parte  Waiey,  48  L.  T.  Bep.  N.  S.  79, 
380 ;  23  Ch.  Wt.  118. 

The  Board  of  IVade  is  not  a  "person  aggrieved " 
within  the  meaning  of  sect.  104.  It  is  a  mere 
supervisor,  and  has  no  existence  at  all ;  it  has  no 
interest,  and  is  not  a  person  aggrieved  within  the 
meaning  of  the  Act.  When  tne  official  receiver 
is  acting  as  trustee  he  is  a  "  person  aggrieved," 
as  he  represents  the  creditors.  The  Board  of 
Trade  merely  looks  after  the  trustee :  sect.  91 ; 
Beet.  102,  sub-sect.  (5).    If  the  Act  says  the  app^ 

(a)  Bsported  by  J.  E.  ViBOnr,  Eaq.,  B«iistei4t-Law. 


shall  be  by  the  person  aggrieved,  how  can  yoa 

say  it  shall  be  by  any  person  P 

Ea  parte  Forman ;  Be  Eann,  55  L.  T.  Bep.  'S.  S. 
820;  18  Q.  B.  DiT.  393. 
The  words  "  person  aggrieved  "  also  appear  in  the 
new  Act  regulating  appeals :  47  &  48  Vict.  c.  9. 
Their  meaning  is  shown  in  Ex  parte  Bidebotham; 
Be  Bidebotham  (42  L.  T.  Bep.  N.  S.  783;  14  Ch. 
Div.  458).    He  also  cited 

Ex  parte  Walker ;  Ra  McHtnry,  22  Ch.  Div.  813 ; 
Ex  parte  Davis ;  Se  Davis,  27  L.  T.  Bep.  N.  S.  53; 

7  Ch.  App.  526 ; 
Seed  T.  Harvey,  42  L.  T.  Bep.  N.  S.  511;  5Q.B. 

DiT.  184 ; 
Beg.  T.  InhaUtanis  of  Barham,  8  B.  A  0.  99. 

The  Atiomey-Qmeral  (Sir  B.  Webster)  and 
lluir  Mackenzie  were  not  called  upon. 

Mathew,  J. — ^The  question  in  this  case  arises 
out  of  rule  237,  wfaich  is  as  follows :  "  An  appeal 
to  the  Court  of  Appeal  shall  lie  at  the  instance  of 
the  Board  of  Trade,  and  at  the  instance  of  the 
trustee  (if  any),  from  any  order  of  the  court  npoo 
such  an  application ; "  that  is,  an  application  W  a 
bankrupt,  under  rule  236,  for  his  discharge,  aaw 
it  is  said  that  this  rule  is  ultra  vires,  and  to 
decide  whether  or  not  this  is  the  case  we  must 
see  what  are  the  powers  under  which  these  roles 
are  made.  By  sect.  127, "  The  Lord  Chancellor  miy 
from  time  to  time,  with  the  concurrence  of  the  Pre- 
sident of  the  Board  of  Trade,  make,  i«voke,  and 
alter  general  rules  for  carrying  into  effect  the 
objects  of  this  Act."  The  first  point  then  whidi 
we  have  to  consider  is,  whether  or  not  tBis 
particular  imle  carries  into  effect  the  objects 
of  the  Act.  The  argument  addressed  to  ns  wis 
as  follows:  By  sect.  104,  sub-sect.  (2),  "Orders in 
bankruptcy  matters  shall,  at  the  instance  of  sny 

Ssrson  aggrieved,  be  subject  to  appeal  _; "  that  tut 
card  of  Trade  is  not  a  "  person  aggrieved,"  and 
that  therefore  a  rule  which  gives  tne  Board  of 
Trade  power  to  appeal  is  inconsistent  with  the 
objects  of  the  statute,  and  as  such  uUra  virts. 
But  ought  we  to  adopt  so  narrow  a  constme- 
tionP  We  should  ascertain  the  objects  of  the 
Act,  and  if  the  object  is  served  it  is  sufficient, 
and  it  is  our  duty  to  uphold  the  rule.  Connsd 
says  a  trustee  can  appeal  as  of  right.  I  ask, 
in  what  capacity  P  And  he  says,  as  represent- 
ing the  creditors.  But  the  Act  of  Parliament 
conferred  on  him  this  power  and  dnty,  when  the 
court  below  had  overlooked  in  any  respect  the 
conduct  of  a  bankrupt  which  might  have  disen- 
titled him  to  his  discharge.  Counsel  is  com- 
pelled therefore  to  admit  that  a  trustee  is  a 
person  aggrieved.  Why  P  Because  he  represents 
the  public.  A  trustee  can  appeal,  and  this  rule  sub- 
stitutes for  the  trustee  the  Board  of  Trader  as  the 
Board  of  Trade  can  discharge  the  fnnctions  of 
the  trustee.  This  rule  is  for  the  purpose  of 
carrying  out  the  objects  of  the  Act,  and  this 
objection  must  be  overruled. 

Cave,  J. — I  am  of  the  same  opinion.  The  anes- 
tion  is,  whether  or  not  the  bankrupt  ought  to  nave 
had  bis  discharge,  and  this  question  is  one  of 
public  interest,  and  one  in  which  the  commercial 
community,  as  well  as  the  bankrupt,  is  interested. 
In  ExparU  Selby;  Be  Belby  (2  Jur.  N.  8.  29), 
Su-  J.  L.  Knight  Bruce,  L.J.  savs:  "  But  the  rsse 
of  a  certificate  is  one  in  which  tdose  judicial  prin- 
ciples involve  the  dnty  of  attending  to  the 
public  interest  and  the  claims  of  society,  at 
least  as  much  as  in  any  other  class  of  cases  oconing 
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under  the  consideration  of  the  coart."  And 
Tnmer,  L.  J.,  in  the  same  case,  Bays  :  "  It  was  then 
urged  that  there  had  been  a  condonation ;  that 
Hodges  had  treated  the  matter  as  a  mere  ques- 
tion of  debt ;  bat  it  was  new  to  hear  it  argued 
that,  when  public  interest  was  concerned,  any 
private  dealing  could  amount  to  a  condonation. 
The  question  was,  whether  the  bankrupt  was  to 
go  into  the  world  free  to  carry  on  business  without 
any  liability  to  his  former  creditors,  and  in 
deciding  this  question  the  interests  of  society  were 
to  be  looked  at."  If  this  was  the  case  under  the 
Act  of  1849,  still  more  so  would  it  be  the  case 
tmder  the  Act  of  1883.  If  therefore  we  are  to  have 
regard  to  the  interests  of  society  and  conunercial. 
mwality,  how  are  these  things  to  be  brought 
before  the  court  P  The  object  of  the  Act  bemg 
that  the  discharge  should  be  granted  or  refused, 
with  reference  to  those  principles,  it  was  very 
properly  enacted  that  the  Board  of  Trade  should 
appeal  when  those  matters  had  not  received  that 
^tention  which  they  should  have  received.  And 
this,  in  my  opinion,  is  carrying  out  the  plain 
olnects  of  the  Act.  This  objection  must  be  over- 
ruled. 

The  case  was  then  heard  on  the  merits,  and  an 
order  was.  made  suspending  the  discharge  for  a 
period  of  six  months. 

Solicitor  for  the  appellants.  The  SoUeiior  to  tha 
Board  of  Trade. 

SoUcitor  for  the  respondents,  JIopiBood  and  iSfon, 
iMtents  for  Purvis,  Newcastle-on-Tyne. 


PKOBATE,  DrVORCB,  AND  ADMIEALTY 
DIVISION. 
ADHIBAI.TT    BUSINESS. 
Wednetday,  June  IS. 

(Before  Bdtt,  J.) 
The  Bonkie  Kate,  (a) 
Oo-«wner*hdp  aetion — Tranrfer  of  thcure» — BiU  of 
*al»—AdmiraUy  CouH  Act  1861  (24  Viet.  e.  10), 
t.8. 

He  managing  oumers  of  the  ateamikip  B.  K.  in  1882 
aoreedto  tell  the  defendant  V.  onesixty-fotvrth 
More  in  the  B.  K.,  for  whv^  he  gave  them  a  hiU 
cf  Meehange  for  156Z.,  and  received  from  them  a 
receipt  for  the  tame  at  "  being  one  eiacty-fortrth 
thare  in  the  ».t.  B.  K."  In  1883  the  managing 
oumers  sent  V.  81.  in  respect  of  profits  on  hit 
share,  and  tubtemtently  tent  %im  a  liaiemeni  of 
oeeounfo.  No  InU  of  sale  of  the  share  wat  ever 
egeetUed  by  the  managing  oionert,  and  it  appeared 
that  their  shares  m  the  B.  K.  were  mortgaged  at 
<ft6  time  of  the  sale  to  V.,  and  that  subsequently 
they  never  were  in  a  position  to  redeem  them.. 
Certain  of  the  owners  having  paid  losses  inci- 
dental to  the  working  of  the  ship,  now  sued  V.  as 
a  co-owner  for  his  proportion  of  the  losses. 

Sdd,  thai,  notwithstanding  the  receipt  by  V.  of  the 
81.,  he  was  not,  either  in  law  or  equity,  a  co-oumer, 
that  the  managing  owners  had  no  authority  to 
pledae  hit  eredit,  and  that  therefore  he  was  not 
liable. 

QatBre,  whether  sect.  8  of  the  Admiralty  Court 
Ael\8Sl,  giving  the  Admiralty  Court  jurisdiction 
to  decide  questions  between  co-owners,  is  not 
confined  to  questions  between  registered  co-owners. 

(■)  Baported  b^  J.  P.  AarniAU.  and  BcTLn  Ainaiu,  Saqn., 
Burl>tar»«t-I««. 


This  was  a  co-ownership  action  in  personam,  in 
which  the  plaintiffs,  the  owners  of  sixteen  sixty- 
fourth  shares  in  the  steamship  Bonnie  Kate, 
songht  to  recover  contributions  from  the  owners 
of  tne  remaining  forty-eight  sixty-fourth  shares. 

The  defendants,  with  the  exception  of  a  Mr.  and 
Mrs.  Vasey,  subsequently  to  the  institution  of 
the  snit  paid  their  proportions  of  the  ship's 
liabilities,  or  became  insolvent. 

By  the  defence  of  Mr.  Vasey,  it  was  alleged  as 
follows :  That  he  never  was  the  owner  of  any 
share  or  shares  in  the  Bonnie  Kate,  and  that,  it 
any  liabilitioii  had  been  incurred,  they  had  not 
been  incurred  on  his  behalf,  nor  with  his 
authority. 

Par.  3.  On  or  before  the  IStli  Not.  1882  the  said  defan- 
dant,  at  the  reqnest  and  on  behalf  of  his  wife  Louisa 
llonkhoiue  Vasey,  contracted  with  B.  H.  McBryde 
and  Co.,  who  were  the  then  managing  owneni  of  the  said 
veBsel,  for  the  purchaiie  of  one  aizty-f onrth  share  in  her 
for  his  aaid  infe,  and  gave  the  said  B.  E.  UcBryde 
and  Co.  hia  aooeptanoe  tor  1561.  5s.  for  the  same,  and 
from  time  to  time  payments  were  made  on  aooonnt  of 
the  said  porohase  money,  and  the  bill  renewed  for  the 
balance  until  the  15th  Sept.  1885,  when  the  balance  then 
dae,  videlicet  1011.  5«.,  was  met  by  payment  by  the  said 
defendant  on  behalf  of  his  said  wife  to  W.  F.  Orwin,  tha 
defendant,  who  had  become  managing  owner  in  place  of 
the  said  B.  H.  McBryde  and  Co. 

4.  The  said  mMwy^g  owners  had  always  refnsad  to 
give  to  the  said  L.  M.  Vasey,  or  to  the  said  H.  J.  Vaaey 
on  her  behalf,  a  bill  of  sale  of  the  said  share,  nntil  the 
said  aooeptanoe  was  met,  but  when  the  same  was  met 
by  snoh  payment  as  aforesaid  the  said  W.  F.  Orwin 
refused  to  ezeonte  a  bill  of  sale  of  the  said  share  on  tha 
gronnd  (as  the  fact  was)  that  the  said  share  had  been 
mortgaged,  and  the  said  W.  F.  Orwin  had  become 
bankrupt. 

Mrs  Vasey,  by  her  defence,  after  making  similar 
allegations  to  those  contained  in  Mr.  Vasey's 
defence,  proceeded  as  follows : 

5.  The  said  contract  of  purchase  was  never  carried 
out,  and  the  essential  terms  thereof  have  not  bean 
performed.  Amongst  the  essential  terms  of  such 
contract  which  have  not  been  performed,  and  of  which 
the  performanAe  was  never  dispensed  with  by  the  said 
Lonua  Vasey  or  any  person  authorised  by  her,  were  the 
following :  uiat  the  one  siztv-fourth  ^hare  in  the  said 
vessel  contracted  to  be  purchased  for  the  said  Louisa 
Vasey  as  aforesaid,  was  unincumbered,  and  would  be 
transferred  free  from  incumbrances  to  the  said  Louisa 
Vasey,  and  that  no  interest  in  the  said  share  shonld  vest 
in  or  be  assigned  or  transferred  to  the  said  Louisa 
Vasey  until  toe  whole  purchase  money  for  the  said 
share  had  been  paid,  and  the  person  or  persons  from 
whom  the  said  H.  J.  Vasey  had  on  her  behalf  contracted 
to  purchase  the  said  share  had  b^  bill  of  sale  trans 
ferred  the  legal  title  to  the  said  share  free  from 
incumbrances  to  the  said  Louisa  Vasey,  or  as  legal 
owners  or  owner  of  the  said  unincumbered  share  had 
lawfully  made  a  vaJid  equitable  assignment  of  the 
said  share  free  from  incumbrances  to  the  said  Louisa 
Vasey. 

6.  No  share  or  other  interest  in  the  said  vessel  was 
ever  specifically  appropriated  to  the  said  Louisa  Vasey, 
or  to  any  person  acting  at  her  request  on  her  behalf. 
If  any  share  or  interest  in  the  said  vessel  was  ever 
specifically  appropriated  to  the  said  Louisa  Vasey  or  to 
any  person  acting  at  her  request  on  her  behalf,  the 
share  or  interest  in  the  said  vessel  so  specifically 
appropriated  to  the  said  Louisa  Vasey  or  any  person 
so  acting  at  her  request  on  her  behalf,  was  not  such  a 
share  or  such  an  interest  in  the  said  vessel  as  she  or  the 
said  H.  J.  Vasey  contracted  to  purchase  or  consented 
to  own. 

7.  No  bill  of  sale,  or  other  instrument  assigning  or 
transferring  or  purporting  to  assign  or  transfer  any 
share  er  other  interest  in  the  said  vessel  to  the  said 
Louisa  Vasey,  or  to  any  person  acting  at  her  request  on 
her  behalf,  was  ever  executed,  and  no  equitable  assign- 

I  ment  of  any  share  or  interest  in  the  said  vessel  was  eym 
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made  to  her,  or  to  any  each  person  acting  at  her  request 
on  her  behalf. 

At  the  hearing,  the  plaintiffs  called  Mr.  Orwin, 
one  of  the  defendants,  and  a  late  member  of  the 
firm  o'f  McBryde  and  Co.,  and  also  put  in  certain 
docnmentary  evidence. 

The  effect  of  the  evidence  was  as  follows  : — On 
Nov.  13,  1882,  Mr.  Vasey  agreed  to  purchase  one 
sixty-fonrth  share  in  the  Bonnie  Kate  from 
IfcBrydeand  Co.,  who  were  the  managing  owners 
of  the  vessel.  In  payment  he  gave  a  bill  for 
156{.  5s.  and  received  the  following  receipt : 

Not.   U,  1882.— Beoeived  from  H.  J.  Vaeey,  Esq., 
acceptance  at  four  months,  dne  March  4, 1883,  for  one 
honored  and  fifty-  six  ponnds  five  shillingrs,  being  l-64th 
share  in  the  s.s.  Bonnie  Kate. — McBbtds  and  Co. 
1561.  5i. 

In  Feb.  1883  McBryde  and  Co.  sent  Mrs. 
Yasey  a  cheque  for  81.  inclosed  in  the  following 
letter : 

Newcastle-on-Tyne,  Feb.  19,  1883.  —  lira.  L.  M. 
Vasey. — Madam,  We  beg  to  band  yon  cheqne  81.  on 
acconnt  of  profits  on  year  share  in  Bonnie  K(de  s.s.  A 
statement  of  acconnt  will  be  sent  yon  at  tlie  end  of  the 
month.  Please  return  the  enclosed  receipt  and  oblige 
yours,  etc.,  UcBktdb  and  Co. 

A  statement  of  accounts  was  subsequently  sent 
to  Mrs.  Vasey. 

In  cross-examination  Mr.  Orwin  admitted  that 
no  bill  of  sale  of  the  Raid  share  had  ever  been 
executed,  that  at  the  time  his  firm  sold  the  share 
to  Mr.  Yasey  all  the  shares  held  by  his  firm 
were  mortgaged  and  had  never  been  redeemed, 
and  that  daring  the  negotiations  between  his 
firm  and  Mr.  Yasey  his  firm  had  been  in 
pecuniary  difiBcnlties,  and  never  were  in  a  position 
to  pay  off  the  mortgage. 

The  defendants  called  no  witnesses. 

J.  P.  AspinaU  for  the  plaintiffs. — On  the  facts 
of  this  case  it  is  clear  that  Mr.  Yasey,  and  not 
Mrs.  Yasey,  was  the  owner  of  the  share,  and  there- 
fore he  IS  liable  in  this  action.  [Butt,  J. — 
Whether  Mr.  or  Mrs.  Yasey  is  liable,  is  a  minor 
consideration.  My  difficulty  is  to  see  how  either 
of  them  is  liable.]  The  fact  that  no  bill  of  sale 
was  ever  executed  does  not  relieve  them  of 
liability.  In  equity  they  were  the  owners  of  this 
share.  They  took  the  profits,  and  therefore  they 
are  liable  for  the  losses.  The  defendant  Yasey 
had  a  contract  enforceable  in  equity  for  the 
execution  of  a  bill  of  sale  of  a  share  in  the  ship, 
and  he  is  therefore  an  owner : 

Bughet  V.  Sutherland,  45   L.   T.   Bep.   N.  S.  287 ; 

7  Q.  B.  Div.  160;  4  Asp.  Mar.  law  Ca8.458; 
Batthyany  v.  Bouch,  41  L.  T.  Eep.  N.  S.  177 :  50 
L.  J.  421,  Q.  B. ;  4  Asp.  Mar.  Law.  Cas.  380. 

Although  the  defendants  never  received  a  legal 
transfer  of  the  share,  they  took  profits  on  the 
ground  of  their  ownership,  and  they  allowed 
McBryde  and  Co.  to  treat  them  throughout  as  the 
owners  of  the  share.  Moreover  they  ought  to 
have  seen  that  McBryde  and  Co.  expended  the 

forchase  money  in  releasing  the  share.  Can  it 
e  doubted  that,  had  the  ship  proved  a  paying 
eonoem,  the  defendants  would  not  have  claimed 
to  share  in  the  profits  P  The  position  of  McBryde 
and  Co.  to  the  defendants  was  that  of  agents  to 
receive  profits,  and  incur  liabilities  on  their 
behalf.  [Butt,  J. — On  the  question  of  my  juris- 
diction in  this  case,  I  have  some  doubt  whether 
it  comes  within  sect.  8  of  the  Admiralty  Court 
Act  1861.    I  rather  think  that  the  "  co-owners  " 


there  mentioned  must  be  registered  co-owners, 
and  if  so,  this  case  is  not  within  the  section.] 
No  such  construction  has  ever  been  put  upon  the 
section  before,  the  effect  of  which  would  be  to 
narrow  its  application  and  so  diminish  its 
utility.  The  word  "  registered  "  applies  to  ships 
and  not  to  owners. 

J.  Oorell  Bamet  for  the  defendants. — The 
defendants  never  became  the  owners  of  a  share 
either  in  law  or  equity.  Their  contract  with 
McBryde  and  Co.  was  to  purchase  an  unineam. 
bered  share.  That  contract  never  was  carried  out, 
because  McBryde  and  Co.  never  were  in  a 
position  to  transfer  an  unincumbered  share. 
The  receipt  of  the  profits  is  not  enough  to 
constitute  them  owners.  Had  they  been  receiving 
profits  over  a  lengthened  period  of  time  and 
acquiescing  in  McBryde  ana  Co.'s  conduct,  they 
might  perhaps  have  been  liable.  But  in  fact 
they  receive  only  one  profit,  and  they  receive  that 
upon  the  assumption  that  McBryde  and  Co. 
will  shortly  be  in  a  position  to  execute  a  bill  of 
sale  of  the  share. 

Butt,  J. — In  the  view  I  take  of  this  case,  it  is 
immaterial  to  consider  or  determine  whether  Mr. 
Yasey  or  Mrs.  Yasey  was  the  person  to  whom  the 
share  in  this  vessel  was  to  be  assigned.  I  will 
therefore  treat  the  matter  as  though  Mr.  Yasey 
had  been  negotiating  this  matter  on  his  own 
behalf.  This  was  the  state  of  affairs.  He  went 
to  McBryde  and  Orwin  to  negotiate  with  them 
for  the  purchase  of  one  sixty-fourth  share,  for  which 
he  gave  a  bill  of  exchange  for  156Z.  5«.  The  sale  of 
that  share  and  the  taking  of  the  bill  were  really 
a  fraud  on  Yasey.  Those  who  sold  the  share 
knew  perfectly  well  that  they  had  not  got  the 
share  to  sell,  and  that  it  was  mortgaged  together 
with  their  other  shares.  They  therefore  ought 
never  to  have  taken  the  bill  of  exchange  fromHr. 
Yasey.  Owing  to  their  failure,  Mr.  Vasey  never 
got  his  share.  He  has  parted  with  1561.,  all  he 
has  received  is  8{.,  and  he  is  now  called  upon  to 
pay  something  more  out  of  pocket  in  respect  of 
a  share  which  he  has  never  got.  I  believe  the 
real  facts  were  these.  There  was  an  agreement 
by  McBryde  and  Co.  to  sell  one  sixty-fourth  share  to 
Mr.  Yasey.  They  were  not  in  a  position  to  transfer 
and  they  knew  it.  They  did  not  tell  Mr.  Yasey 
so,  but  they  took  his  money,  or  rather  his  bilt 
which  was  a  fraud,  and  it  was  in  continuation  of 
that  fraud  that  they  paid  him  the  8Z.  as  if  he  had 
really  got  the  share  in  the  ship.  Is  he  to  be 
affected  by  taking  this  8{.  so  as  to  be  taken  to 
have  given  McBryde  and  Co.  authority  to  pledge 
his  credit,  although  he  had  never  got  a  transfer  of 
the  share  P  The  8!.  was  taken  in  the  belief  that  he 
would  immediately  have  the  share  transferred  to 
him.  The  real  question,  as  I  have  said  before,  is, 
whether  McBryde  and  Co.  had  authority  to 
pledge  Yasey's  credit,  for  if  they  had,  of  course 
Vasey  would  be  liable.  I  hold  that,  on  the  facts 
of  this  case,  he  gave  no  such  authority.  Had  he 
been  asked  if  he  would  allow  his  credit  to  be 
pledged  in  respect  of  this  share,  who  can  doubt 
what  his  answer  would  have  been  P  I  think  the 
plaintiffs'  case  entirely  fails,  and  I  therefore 
dismiss  Mr.  and  Mrs.  Yasey  from  the  suit,  and 
order  the  plaintiffs  to  pay  their  costs. 

Solicitors  for  the  plaintiffs,  Gregory,  Botid^e$, 
Bawle,  and  Johnston,  agents  for  Phipton,  Cooptr, 
i  and  Chodyer,  Newcastle-on-T 
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Solicitors  tor  the  defendants,  Ingledew,  Inee, 
and  CM,  agents  for  Ingledew  and  Daggett, 
Kewc»gtle-on-Tyne. 

June  30  and  July  1. 

(Before  Bun,  J.) 
•The  Cumbbian.  (a) 
Saltage — Ship  and  cargo  —  Primary  liahility  of 

ihipmvner — Verbal  agreement  for  fixed  turn. 
An  agreement  made  hy  the  matter  of  a  veesel  in 
iittreu  to  pay  ealvors  a  fixed  sum  it  an  agree- 
ment made  on  behalf  qf  and  pledging  the  credit 
of  the  ahipovmera  to  as  to  make  them  liable  to  the 
tuition  for  the  whole  amount  so  agreed  upon,  and 
not  merely  for  svxh  proportion  of  such  amount 
at  the  value  of  the  ship  and  freight  bears  to  tlie 
Toiut  of  the  cargo. 
The  Baisby  (53  L.  T.  Eep.  N.  8.  56 ;  b  Asp.  Mar. 

Law.  Caa.  473 ;  10  P.  Dii:  114)  distinguished. 
This  was  a  salvage  action  in  rem  institnted  by 
the  owner,  master,  and  crew  of  the  smack  John 
Wintringliam,  against  the  owners  of  the  steamship 
Cumbrian,  her  cargo  and  freight. 

The  &ct8  alleged  by  the  plaintiffs  were  as 
fc^ws :  The  smack  John  Winlringham,  of  seventy- 
aeren  tons  register,  was  at  about  4  p.m.  on  Sept. 
9, 1886,  in  the  North  Sea,  about  forty  miles  east 
by  north  of  Fraserburg,  returning  to  Grimsby  from 
»  fishing  voyage,  laden  with  a  cargo  of  fish.  In 
these  circumstances,  the  steamship  Cumbrian  was 
sighted  in  tow  of  another  steamship,  the  Arthur, 
and  about  a  quarter  of  an  hour  afterwards  the 
tow  rope  was  seen  to  part.  The  smack  approached, 
bat,  owing  to  the  wind  and  sea,  nocommnnication 
could  be  made,  and  she  therefore  lay  by  the 
Cumbrian  throughout  the  night.  Un  the  morning 
of  the  10th  the  Arthur  had  disappeared,  and  the 
wind  having  moderated  and  changed,  the  master 
of  the  smack  offered  the  Cumbrian  his  assistance, 
bnt  was  told  that  with  the  wind  as  it  was  he 
could  do  no  good,  and  was  asked  to  lay  by  the 
Cvmbrian  till  the  wind  came  from  a  favourable 
quarter.  The  smack  laid  by  until  the  morning 
of  the  14th,  when  between  8  and  9  a.m.  the 
master  of  the  smack  was  directed  to  make  fast 
the  tow  rope  and  tow  the  Cunibrian  into  the  track 
ot  steamships.  The  smack  accordingly  took  the 
Cmnbrian'a  tow  rope,  and  began  to  tow  about 
9  am.,  and  continned  towing  until  about  2.30  p.m., 
when  the  steamship  Swan  came  up,  and  was 
engaged  by  the  Cumbrian  to  tow  her  to  an  east 
coast  port,  and  the  Cumbrian  was  ultimately 
saved. 

The  defendants  denied  that  they  had  ever  asked 
the  plaintiffs  to  stand  by  till  the  14th,  and  alleged 
that  they  had  constantly  told  them  to  go.  They 
also  alleged  that,  before  the  tow  rope  was  made 
fast,  it  was  verbally  arranged  between  the  two 
masters  that  the  smack  should  tow  the  Cumhrian 
tiU  she  got  a  steamer  to  tow  her  for  the  sum  of 
701. 

The  Cumhrian  was  a  steamship  of  781  tons 
net,  and  was  at  the  time  of  the  serviceB 
mentioned  on  a  voyage  from  Whitehaven  to 
Riga.  On  the  4th  Sept.  her  machinery  became 
disabled  owing  to  the  high-pressure  cylinder 
covering  breaking,  and  after  being  under  sail  for 
three  days,  she  on  the  7th   fell    in    with    the 

(•)  Bapoited  by  J.  P.  Aspihall  aod  Bdtleb  ASPnuLi,  Eiqn., 
BarrlMen-at-T/Sw. 
ToLl,7n.N.8.,1457. 


steamship  Arthur,  and  took  her  assistance. 
At  the  time  when  the  action  was  instituted  the 
cai^o  on  board  the  Cumhrian  had  been  discharged 
and  delivered  to  the  consignees,  and  hence  it 
had  never  been  arrested,  nor  had  bail  been 
given  for  it.  The  only  defendants  who  appeared 
were  the  owners  of  the  ship  and  freight,  and  in 
their  defence  they  alleged  (inter  alia)  as  follows : 
The  said  defsndanta  pay  into  oonrt  511.  13*.  ^d.,  snoh 
Bom  bemg  the  proportion  of  the  said  702.  which,  having, 
regard  to  the  valnes  of  the  Cumbrian,  her  freight  and 
cargo,  the  aaid  defendanta  as  owners  of  the  said  ship 
ana  freight  should  bear,  and  they  say  that  snm  ia 
sufficient  to  satisfy  the  plaintiffs'  claim  against  the  said 
defendanta. 

The  value  of  the  Cumbrian  was  8000!.,  of  her 
cargo  29502.,  and  of  her  freight  321{. 

Budcnill,  Q.C.  (with  him  /.  P.  AtpindW)  for  the 
plaintiffs.^  On  the  evidence  it  is  contended  that 
there  was  an  agreement  for  the  smack  to  lay  by 
from  the  10th  till  the  14th,  and  in  respect  of 
that  the  plaintiffs  are  entitled  to  remuneration. 
It  is  also  submitted  that  it  has  been  proved 
that  there  was  no  agreement  to  tow  for  701.  as 
the  plaintiffs  allege,  and  that  in  respect  of  the 
towage,  the  plaintiffs  are  entitled  to  substantial 
reward. 

Sir  Walter  PhiUimore  (with  him  Pyke),  for  the 
defendants,  was  told  by  the  court  to  confine  his 
argument  to  the  question  whether  the  shipowners 
were  liable  for  the  70i.  under  the  agreement,  or 
only  for  the  512.  13«.  7d.  paid  into  coart.  The 
decision  in  The  Baisby  (53  L.  T.  Bep.  N.  S.  56; 
5  Asp.  Mar.  Law.  Gas.  473;  10  P.  Div.  114> 
decides  the  point  in  the  shipowners'  favour. 
[Butt,  J. — This  is  a  very  different  case.  In  The 
Baisby  no  specific  sum  is  mentioned,  whereas 
here  there  is  a  fixed  amount.]  Dr.  Lushington 
has  decided  that  shipowners  are  not  liable  for 
salvage  to  cargo,  and  therefore  the  defendants 
are  only  liable  for  a  portion  of  the  70L : 
The  ilfarv  Pleasant;  Swa.  224; 
The  Pyrenee,  Br.  A  Ii,  189. 

BuckniU,  Q.C.  in  reply. — In  The  Baisby  (ubi 
sup.)  no  specific  sum  was  mentioned,  and  the 
matter  of  compensation  was  left  to  arbitration. 
In  the  present  case,  the  shipowners'  sei^ant  binds 
his  owners  to  pay  a  fixed  snm,  and  therefore 
makes  them  primarily  liable  for  it : 

Anderson,  Tritton,  and  Co.  y.  The  Ocean  Steamship 
Company,  52  L.  T.  Bep.  N.  8.  411 ;  5  Asp.  Mar. 
Law.  Cos.  401 ;  10  App.  Cas.  107. 

Butt,  J. —  I  am  of  opinion,  in  this  case,  that 
there  was  no  employment  of  the  smack  to  stand 
by  during  the  four  days,  or  any  portion  of  them. 
It  is  clear  to  my  mind  that  the  master  of  the 
smack  was  anxious  to  get  a  job,  and  chose  to  take 
his  chance  of  waiting  for  employment.  When  aa 
altered  state  of  circumstances  aro!<e,  and  the 
wind  blew  from  such  a  quarter  that  the  smack 
could  be  of  use  to  the  steamer,  he  was  allowed 
to  take  her  in  tow,  and  towed  her  some  few  miles 
in  a  westerly  direction.  The  main  question  is, 
what  were  the  terms  under  which  he  took  the 
rope  of  that  vessel.  It  is  denied  by  the  captain 
of  the  smack  that  there  was  any  specific  agree- 
ment. He  admits  that  702.  was  offered,  but  says 
he  declined  it.  He  says  the  rope  was  given  him 
by  the  steamer  in  these  circumstances :  702.  having 
been  offered  and  declined,  the  master  of  the 
steamer  said,  "  Well,  if  you  tow  me  into  the  track 
of  steamers,  it  will  be  to  your  advantage/'  „  The 
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evidence  on  the  other  side  is  very  strong  to  the 
effect  that  the  70/.  offered  was  accepted,  and  that 
the  rope  was  only  given  on  those  terms.  I  have 
come  to  the  conclusion  that  there  was  an  agree- 
ment for  70Z.  I  do  not,  however,  think  it  matters 
very  mnch,  because,  having  come  to  the  conclusion 
that  the  smack  was  not  engaged  to  stand  by,  I 
think  702.  is  adequate  remnnoration  for  the 
services  rendered.  The  only  remaining  question 
is,  whether  the  plaintiffs  are  entitled  to  get  the 
701.  from  the  defendants.  They  have  paid  into 
conrt  the  sum  of  h\l.  \Z».  7(2.,  which  they  say  is 
the  ship's  share,  and  they  seek  to  avoid 
responsibility  for  the  balance  on  the  groond  that 
it  IB  payable  W  the  cargo.  That  is  not  my 
opinion.  I  think  as  a  matter  of  fact  and  of  law, 
that  when  that  agreement  was  come  to,  it  was 
intended  that  the  shipowners'  liability  and  credit 
should  be  pledged,  t  think  that  is  so  in  all  cases 
of  this  sort,  and  I  do  not  think  that  proposition 
is  really  affected  by  the  case  of  The  Baisby  {vJbi 
»*f.).  There  the  agreement  was  substantially 
this,  "Tow  me  to  port,  and  the  amount  of 
remuneration  shall  be  settled  by  arbitration  on 
shore."  That  is,  aU  the  parties  interested  were  to 
go  before  the  arbitrator.  I  do  not  think  it  has 
any  bearing  on  the  present  case.  I  hold  that  the 
shipowners  are  personally  liable,  and  that  it  was 
intended  at  the  time  the  agreement  was  made 
that  they  should  be  persomuly  liable  for  the  702. 
I  must  therefore  overrule  the  tender,  and  increase 
it  by  the  difference  between  512.  13<.  Id.  and  702., 
and  I  allow  the  plaintiffs'  costs  on  the  County 
Court  scale. 

Solicitors  for  the  plaintifb,  Glarkeon,  QreenweU, 
and  WyU»,  agents  for  Orange  and  Wintringham, 
Great  Grimsby. 

Solicitors  Kir  the  defendants,  Tritekard  and 
8<mi. 


^■^ttm  Court  of  Inbkataa 

— ♦ — 

COURT   OF  APPEAL. 

June  10,  11,  amd  13. 
(Before  Cotton,  Bowbn,  and  Prt,  L.JJ.) 

JBe  BaTTHTAKT-StBATTMANN  ;   BATTHTANT-STaATT- 

KANK  t?.  Walfohd.  (a) 

AFFZAL  PBOU  THX    CHAKCEBT  DIVISION. 

Foreign  law — Waste — Estatea  abroad — Adminit- 
tration  of  estate  of  Engliah  testator — Actio 
personalia  moritur  eitwi  persond. 

A  testator,  domiciled  in  England,  died  leaving  con- 
siderable property  in  that  covntry.  He  was  also 
entitled  cu  "possessor"  to  the  usxifruet  of  three 
estates  in  Austria,  Hungary,  and  Croatia,  hM 
vnder  three  family  settlements  or  fdei-com/misae. 
Every  fdei-commiss  was  subject  to  the  jurisdic- 
tion of  the  land  court  of  the  district  in  which  the 
property  was  situate,  and  on  every  change  of 
possesswn  (which  could  take  place  only  on  suo- 
eession)  the  successor  made  a  declaration  to  the 
court  that  he  took  possession.  It  was  a  funda- 
mental principle  of  Austrian,  Hungarian,  and 
Croatian  law  that  the  "possessor  "  was  bound  to 
maintain  the  subject-matter  of  the  fdei-commiss, 

(a)  Baported  by  Fbakk  Xtahs,  Kaq.,  Builstar«t44nr. 


and  transmit  it  to  his  successor  in,  the  stale  m 
which  he  received  it ;  and  upon  his  death  his 
allodial  estate  was  liable  for  diiapidaHons.    A 
creditor's  action  was  brought  in  England  by  the 
successor  under  the  fidei-eommisse  against  the 
execvirix  and  trustees  of  the  testator  for  adminis- 
tration of  his  real  and  persoruii  estate,  the  plain- 
tiff claiming  damages  for   dilapidations.    The 
executrix  objected  thai  no  claim  could  be  matn- 
tained  in  England  in  reject  of  any  act  or  difault 
committed  abroad,  unXess    such   act  or  defanii 
showed  a  good  cause  of  action  both  in  the  foreign 
country  and  in  England,  and  that,  the  datm 
being  in  the  nature  of  a  daim  for  waste,  no 
action  would  lie  in  England. 
North,  J.  held,  that  the  (AUgation  of  a  possessor 
under  a  fidei-eommiss  to  keep  ihe  properly  intact 
was  a  eoniraettial  obligation,  and  that  an  adiRM- 
istration  order  must  be  made .-   (55  L.  T.  Ben. 
N.  8.  SOd;  33  Gh.  Div.  624) 
On  ameaX  it  was  contended  thai,  ae  ihe  eomrt  in 
Engtandeotdd  not  finally  deiarmine  the  qttettioni, 
btft  proceedings  mist  be  takenin  the  court*  of  ik< 
eouiUrtet  w&ere  (A«  Mtate*  ware  ntecUwl,  <A«  ociM* 
oughi  to  be  dismissed. 
Held,  thai  this  contention  eouid  not  be  acceded  to, 
as  the  defendant  teas  a  domiciled  Englishwoman, 
and   ihe  legal  personal  represeiUative   in   this 
country  ot  the  testator,  and,  not  being  resident 
within  the  mrisdieiion  of  the  foreign  court,  eoM 
not  be  suod  there  in  respect  qf  the  duties  lo&idk 
she  had  undertaJcen   by   proving   the  wiU  in 
England. 
Held  also,  that  it  was  no  answer  to  say  that  the 
right  of  the  plaintiff  eovld  not  be  finally  estab- 
lished untU  proceedings  had  been  taken  in  the 
foreign  courts  against  the  estates. 
Meld,  thirdly,  that  notwithstanding  the    plaintiff 
had  not  established  his  right  as  a  creditor  tigainst 
the  estate,  it  was  right  to  direct  inquiries  as  to  the 
plaint^s  claim.,  with  Uberiu  to  take  proceedings 
abroad,  to  the  result  of  which  inquiries  effed 
could  be  given  on  an  admission  of  assets. 
Held,  fourthly,  that  Oie  e2aim  rested  on  an  implied 
contract  or  obligation  and  not  on  tort,  and  that 
the  maasim  Actio  personalis  moritur  cum,  persond 
did  not  apply. 
The  judgment  of  North,  J.  affirmed,  wth  a  varia- 
tion. 
This    action   was   brought   by  Prince   Edmund 
Batthyany-Strattmann,  the  successor  to  the  settled 
properties  of  the  Batthyany  family  in  Austria, 
Hungary,  and  Croatia,  on  behalf  of  himself  and 
all  other  creditors,  for  the  administration  of  the 
estate  of  his  deceased  father  and  predecessor  in 
title,  the  late  Prince  Gustav  Batthyany-Stratt- 
mann, who  was  an  absentee  from  his  own  country, 
and  in  1838  was  naturalised  in  England  by  Act  of 
Parliament,  and  was  admitted  to  be  donuciled  in 
England. 

In  1870  his  predecessor  in  title.  Prince  Phillippe, 
died,  and  thereupon  Prince  Gustav  became  en- 
titled in  possession  to  the  family  estates. 

Very  shortly  after  his  accession  to  the  estates. 
Prince  Gustav  leased  the  greater  portion  of  them 
for  terms  of  years,  which  were  still  unexpired  at 
the  date  of  the  action. 

He  died  on  the  25th  April  1883,  having  by  his 
will  bequeathed  certain  life  policies,  an  annuity 
of  3002.,  and  pecuniary  legacies  to  the  amount  of 
between  80002.  and  90002.,  and  he  gave  the  whole  of 
the  residue  of  his  real  and  personal  estate  (sobject 
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to  debts,  faneral  and  testamentttry  expenses,  and 
legacies)  to  iiir  Edmund  Henry  Scott,  since 
deceased,  and  the  defendant,  Herbert  Henry 
WaUord,  on  trusts  for  the  benefit  of  the  defen- 
dant, Juie  Annie  Smith,  the  wife  ot  Jc^n  Graham 
Smith,  absolutely  for  her  separate  nse,  and  the 
testator  appointed  the  two  tmsiees  and  Mrs. 
Smith  his  executors  and  executrix. 

Mrs.  Smith  alone  proved  the  will  on  the  23rd 
Hay  1833. 

ITnder  the  will  there  was  a  large  surplus  avail- 
side  for  Mrs.  Smith,  after  the  Ratisfaction  ot  all 
claims  against  the  estate  other  than  that  of  the 
plaintiff,  and  the  surviving  trustee,  Mr.  Walford, 
though  a  defendant,  took  no  part  whatever  in  the 
trial. 

The  plaintiff's  claim  arose  out  of  and  depended 
upon  the  rights  of  himself  and  his  father  relatively 
to  one  anotner  in  reitpect  of  the  settled  property 
in  Austria,  Hungary,  and  Croatia. 

The  parties  both  admitted  (subject  to  one  con- 
tention on  the  part  of  Mrs.  Smith)  that  their 
rights  depended  upon  the  law  of  Aostria  and 
Hungary  respectively,  which  in  most  respects 
with  regard  to  &mily  settlements  or  entailments 
are  snbetantially  the  same. 

The  property  to  which  the  action  related  was 
the  subject  of  three  several  family  settlements  or 
entailments,  called  in  Austria  and  Hungary  re- 
speetively^idei-eommuM  or  fiefs. 

North,  J.,  after  hearing  the  evidence  of  foreign 
jurists,  found  the  law  to  be  as  follows  :  A  fidii- 
commin,  or  entailment,  is  a  disposition  by  which 
]>roperty  is  settled  so  as  to  pass  in  succession  to 
all  or  some  of  the  future  members  of  a  family, 
according  to  the  disposition  of  the  founder  of  the 
settlement,  who  nominates  the  successors  and 
prescribes  the  mode  in  which  they  are  to  succeed 
one  another  ;  it  cannot  be  established  without  the 
consent  of  the  legislative  power,  but,  when  created, 
it  caamot  be  barred,  and  is  inalienable. 

A  fidei-eommita  is  not  confined  to  landed  pro- 
perty or  immohiUa  only;  it  may  extend  to 
no6v!ia  as  well,  and,  so  far  as  it  applies  to  mov- 
ables, it  is  called  a  pecnniar  fidei-eommits. 

In  the  present  case  there  were  movables  made 
subject  to  the  Batthyany  fidei-eommitt  and  the 
Hungarian  fidei-eommits  to  a  very  large  amount, 
including  not  only  moneys  and  securities  for 
money,  but  also  jewellery,  plate,  furniture,  books, 
armour,  works  of  art,  and  other  articles  of  a 
similar  character. 

Ench  successive  possessor  of  the  estate  is,  in 
many  respects,  like  an  English  tenant  for  life,  for 
his  interest  determines  on  his  death ;  yet,  in  some 
ways,  his  position  is  very  different.  The  right 
of  property  in  the  subject  of  the  fidei-commiss 
is  divided  between  the  present  possessor  for  the 
time  being,  who  receives  the  nsurmct,  and  has  all 
the  rights  and  oblitrations  of  a  usufructuary  pro- 
prietor, and  the  expectants,  who  are  called  the 
lords  paramount. 

A  leading  principle  of  the  law  is  that  the  pos- 
sessor is  bound,  so  far  as  possible,  to  take  the 
property  and  hand  it  down  to  his  successor  in  the 
state  and  condition  in  which  he  received  it,  in 
order  that  the  successive  pofssessors  may  in  turn 
have  full  enjoyment  of  the  subject-matter  of  the 
fidn-eommist. 

For  the  purpose  of  securing  and  preserving  the 
interests  oi  the  expectants  the  law  makes  elaborate 
provision:  it  makes  eaehfidei-eommist  subject  to 


the  jurisdiction  of  thele^  tribunal,  or  land  court, 
of  the  district ;  it  provides  for  the  appointment 
of  a  curator  of  the  entailment,  and  also  of  » 
curator  of  the  posterity  (though  the  latter  is  often 
combined  with  the  former),  and  it  enables  the 
parties  interested  to  bring  notice  of  bad  adminis- 
tration of  the  estates  before  the  tribunal,  and  to 
take  all  necessary  steps  for  the  security  of  the 
substance. 

It  also  confers  upon  the  possessor  certain 
powers  which  he  may  exercise  for  his  own  benefit 
or  for  the  benefit  of  the  estate — some  without 
control,  some  subject  only  to  the  approval  of  the 
court,  some  only  upon  notice  to  the  persons  repre- 
senting the  expectants  also. 

The  extent  of  these  powers  is  defined  by  the 
general  law ;  they  may  be  restricted,  but  cannot 
be  enlarged,  by  the  express  terms  of  the  fidei' 
eonnmiti. 

As  an  instance  of  such  powers,  he  can  charge 
the  property  with  debts  under  certain  circum- 
stances to  the  extent  of  one-third  of  its  value,  the 
debt  being  repayable  by  instalments  of  5  per  cent. 
per  annum  out  of  the  income.  The  substance  of 
the  fidei-commist  is  not,  but  the  income  of  the 
succeeding  possessor  is,  bound  to  pay  such  instal- 
ments. 

The  law  makes  deliberate  provision  to  secure, 
so  far  as  possible,  the  transmission  of  the  pro- 
perty of  the  fidei-commi$»  nndiminished  from 
one  possessor  to  another.  When  fidei-commiss  is 
first  established  a  general  inventory  of  all  pro- 
perty included  in  it  is  made  out  and  certified,  and 
placed  in  the  custody  of  the  court  having  jurisdic- 
tion to  which  the  fidei-commiss  is  attached. 

On  each  successive  change  of  possession  a  fresh 
inventory  is  taken  by  formally  constituted  ofiScers 
of  the  court  acting  under  very  stringent  rules  and 
directions,  containing  full  particulars  and  details 
as  to  the  times  when,  and  the  manner  in  which, 
this  is  to  be  done,  and  snmmoning  all  interested 

Sersons  to  assist,  includin(^  the  heirs  of  the 
eceased  possessor,  and  providing  for  their  beins^ 
duly  represented  in  their  absence.  Upon  each 
such  occasion  the  original  inventory  is  referred 
to,  because  that  is  the  standard  to  guide  the 
officers  taking  the  inventory,  and  it  also  enables 
them  to  distinguish  what  is  not  within  the  fidei- 
eomm,its,  but  is  the  free  or  allodialproperty  of  the 
heirs  of  the  deceased  possessor.  The  possessor  is 
bound  to  keep  and  transmit  the  property  in  the 
condition  in  which  he  has  received  it,  and  to 
make  good  all  the  repairs  and  restoration  neces- 
sary for  the  purpose.  If  he  omits  to  do  so,  his 
allodial  estate  in  the  hands  of  his  heirs  is  bound 
to  make  good  to  the  new  possessor  against  the 
succeeding  possessor  (as  representing  the  fidei- 
commiss)  the  value  of  the  aeteriorations  which 
exist  at  his  death.  On  the  other  hand,  the  law 
recognises  claims  on  the  part  of  ihe  estate  of 
the  deceased  possessor  (as  representing  the  fidei- 
commiss)  in  respect  of  ameliorations  ot  the  pro- 
perty effected  by  him  under  certain  circnmstances 
defined  by  the  law. 

The  possessor  is  not,  nor  is  his  allodial  estate 
after  his  death,  liable  for  diminution  of  the  sub- 
stance of  the  fidei-commiss  which  has  occurred 
without  any  fault  or  default  on  his  part. 

Of  the  tnree  several  fidei-com/misse  to  be  dealt 

with  in  this  case,  two,  called   respectively  the 

Strattmann  fidei-comm,iss  and  the  Batthyany  yi<2ei 

commits,  related  to  property  in  Austria  only:  the 
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third,  called  the  Hungarian /ulet-eommMt,  included 
the  property  in  Hungary  Proper  and  Croatia. 

The  Stratttnann  ,^JevcommM«  included  certain 
money  and  securities  all  now  forthcoming,  and 
also  a  house  in  Vienna,  in  respect  of  which  some 
general  deteriorations  were  claimed. 

The  Batthyany  fidei-commiss  included  immov- 
able and  movable  property  of  great  value. 

Prince  Gastav  became  possessor  thereof  on  the 
death  of  his  immediate  predecessor  in  1870,  and 
on  the  28th  April  1871  he  granted  two  leases  of  a 
house,  stables,  and  land  in  Vienna,  for  terms  of 
twenty  years  (expiring  in  May  1891),  at  the  annual 
rents,  as  to  the  house  and  stables,  of  6000  florins, 
payable  half-yearly  in  advance  on  the  Ist  May 
and  the  Ist  Nov.  in  each  year,  and  as  to  the  land, 
of  2000  florins,  payable  in  advance  on  the  1st  May 
in  each  year. 

On  the  19th  Sept.  1871  another  lease  was  made 
by  the  late  prince,  comprising  nearly  all  the 
landed  estates  in  the  Batthyany  fidei-eommitt,  to 
Stefan  von  Nadosy  and  three  other  persons  for 
the  term  of  twenty-five  years,  expiring  on  the  Ist 
Oct.  1896,  at  an  annual  rent  of  20,000  florins,  pay- 
able in  advance  half-yearly  on  the  1st  Oct.  and 
the  Ist  April. 

The  lease  provided  for  the  lessees  at  once 
taking  over  all  the  live  and  dead  stock  then  on 
the  premises,  at  a  valuation  to  be  puiid  by  twelve 
annual  instalments,  and  the  capital  was  to  go  to 
new  farming  stock  at  the  expiration  of  the  lease. 

A  valuation  was  made  subsequently  of  this 
fundus  instructua,  as  it  is  called,  at  the  sum  of 
21,536  florins,  and  that  was  duly  paid  as  provided 
by  the  lease,  and  was  now  forthcoming.  The 
lease  also  contained  provisions  under  which  the 
lessees  were  bound  to  keep  the  property  in  repair, 
and  were  entitled  to  compensation  for  improve- 
ments made  by  them  under  certain  circumstances, 
and  provided  for  the  deposit  by  the  lessees  with 
the  lessor  of  20,000  florins  caution  money,  as  a 
gnarantee  for  the  payment  of  the  rent  and  the 
performance  by  the  lessees  of  their  obligations 
under  the  lease,  to  be  returned  to  them  at  the 
expiration  of  the  lease  after  all  their  obligations 
had  been  tulfiUed,  and  the  lessees  had  a  charge  on 
theproperty  to  secure  its  return. 

That  lease  was  concurred  in  by  the  plaintiff 
and  his  brother.  Count  Gustav  Batthyany,  as 
expectants,  and  was  approved  of  by  the  court  and 
duly  registered. 

After  the  death  of  Prince  Gustav  proceedings 
as  to  the  Austrian  property  were  taken  in  the 
courts  for  the  purpose  of  completing,  in  due 
course  of  law,  the  inventory  which  had  then  to  be 
takers,  and,  the  allodial  heirs  of  the  late  prince 
being  then  unknown.  Dr.  Carl  Grund  was  ap- 
pointed by  the  tribunal  trustee  for  them,  and 
directed  to  attend  the  taking  of  the  inventory, 
and  the  inventory  was  proceeded  with,  and  was 
subsequently  completed  and  established  in  per- 
petuam  rei  memoriam,  with  the  full  concurrence 
of  Dr.  Carl  Grund  as  such  trustee. 

After  his  appointment  some  communications 
passed  between  him  and  the  legal  advisers  of 
Mrs.  Smith  in  this  country,  and  the  latter  were 
informed  of  what  was  going  on,  but  declined 
formally  to  adopt  Dr.  Carl  Grund  as  the  autho- 
rised representative  of  Mrs.  Smith  by  giving  him 
a  power  of  attorney  to  act  for  her. 

Mrs.  Smith  subsequently,  on  the  Sth  May  1885, 
gave  a  very  full  general  power  of  attorney  to  i 


Dr.  Victor  Hasenohrl  to  act  for  her  in  all  le«l 
proceedings  in  Austria  with  reference  to  flie 
property  of  Prince  Gustav ;  and  on  the  10th  May 
a  petition,  signed  by  her,  was  addressed  to  the 
court,  submitting  to  them  a  copy  of  the  will  as 
showing  that  he  had  made  her  sole  heiress  of  his 
free  hereditary  property,  and  requesting  the  coart 
to  take  notice  of  the  annexed  power  of  attomej, 
and  that  all  further  proceedings  should  be  takea 
in  his  presence. 

On  the  Ist  July  1885  that  petition  was  received, 
and  Dr.  Hasenohrl's  appearance  and  interven- 
tion on  her  behalf  in  the  legal  proceedines 
then  pending  in  Austria  were  recognised  and 
accepted. 

Dr.  Hasenohrl  was  one  of  the  witnesses  called 
on  behalf  of  the  defendant,  and  said  it  was  clear 
that,  according  to  Austrian  law.  Dr.  Carl  Gmnd 
had  been  regularly  appointed  to  represent  the 
allodial  heirs,  and  that  the  prooeedings  taken. 
with  regard  to  the  inventory  were  regnlarly 
taken,  and  were  binding  upon  Mrs  Smith. 

In  the  meantime,  on  the  19th  Oct.  1883,  the 
present  plaintiff  obtained  a  judgment  in  the 
Austrian  courts  against  the  allodial  heirs  of  the 
late  prince,  represented  by  Dr.  Carl  Grund,  the 
appointed  trustee,  for  a  sum  of  between  800C  and 
9000  florins.  The  amount  for  which  judgment 
was  so  recovered  was  for  rent  received  by  Prinoe 
Gustav,  for  which  he  was  accountable  to  the 
present  plaintiff,  with  interest  and  costs. 

Shortly  before  the  death  of  the  Prince  Gnata'v 
his  treasurer  had  received  the  half-year's  rent  of 
10,000  florins  payable  in  advance  on  the  Ist  April 
1883  under  the  lease  of  the  19th  Sept.  1871.  The 
Austrian  law  provided  for  the  apportionment  of 
such  rent  between  the  heirs  of  Prince  Gustav  and 
the  plaintiff,  as  his  successor  in  the  entailmoot, 
and  the  judgment  was  for  the  plaintiff's  appor- 
tioned part  of  such  rent. 

On  tne  other  hand,  the  present  plaintiff  bad 
received  certain  sums  which  became  payable  as 
rent  and  income  on  or  about  the  lat  May  1883,  to 
an  apportioned  part  of  which  the  estate  of  Prinoe 
Gustav  was  entitled,  and  for  which  the  plaintiff 
was  accountable  to  his  heirs. 

At  the  death  of  Prince  Gustav  the  sum  of 
12,000  florins,  deposited  as  caution  money  by  the 
lessees  under  the  lease  of  the  19th  Sept.  1871, 
which  ought  to  have  been  found  in  court  as  part 
of  the  funds  of  the  Jide-commiM,  was  not  so  foond ; 
if  not  forthcoming  at  the  expiration  of  the  lease, 
the  possessor  for  the  time  being  woald  be  bound 
to  make  it  good. 

The  plaintiff  accordingly  brought  an  action  in 
the  Austrian  courts  against  the  allodial  heirs  of 
Prince  Gustav  represented  by  Dr.  Carl  Grund, 
who  appeared  to  and  defended  the  action,  and 
pleaded  not  guilty  ;  bnt  there  was  no  real  defence, 
and  on  the  16th  April  1884  the  plaintiff  recovered 
judgment  for  the  amount. 

These  two  judgments  in  respect  of  the  rent  and 
caution  money.  North,  J.  held  to  be  valid  accord- 
ing to  Austrian  law,  and  binding  upon  the  defen- 
dent,  although  she  was  only  represented  in  the 
actions  by  the  trustees  appointed  by  the  court  for 
the  purpose. 

The  inventories  relating  to  the  Strattmann  and 
the  Batthyany  fidev-commisae  were  completed 
shortly  before  the  10th  April  1885,  and,  after 
being  signed,  were  duly  returned  to  the  court. 

These  inventories  showed  that  in  the  icase  of 
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"the  Strattmann  fidei-eommiu  a  small  snin,  and  in 
ihe  case  of  the  Batthyanj  fidei-eommits  a  very 
large  snpi,  amounting  to  upwards  *of  iOOfiW 
florins  (inclnding  the  apportioned  rent  and 
caution  money)  was  due  from  the  heim  of  Prince 
Gnstav  to  the  substance  or  stock  of  the  entail, 
or  to  the  plaintiff  as  the  present  possessor,  and 
according  to  the  Austrian  law,  the  inventories 
thna  recognised  formed  the  basis  of  farther  legal 
prooeedings  against  the  allodial  heirs,  who  conld 
De  sned  in  Austria  to  recover  the  amounts  just 
as  any  other  debtors  resident  in  Austria  could  be 
«aed. 

On  Lhe  28th  Jnly  1885  and  the  4th  Aug.  1885 
the  Austrian  conrt  duly  recognised  the  results  of 
the  two  inventories,  and  decreed  to  the  effect  that 
"the  plaintiff  was  legally  entitled  to  proceed  for 
the  claims  of  the  entail  mentioned  in  the  inven- 
tories against  the  defendant,  Mrs.  Annie  Smith,  as 
allied  heiress,  and  as  executrix  of  Prince 
Gvstav,  and  the  property  left  by  him  in  England. 
The  general  law  of  Jidei-commitse,  or  fiefs,  in 
Hnngary  proper,  with  regard  to  the  rights  and 
obligations  of  the  possessor  and  expectants, 
corresponds  substantially  with  that  of  Austria  so 
far  as  is  material  for  the  purposes  of  this  case. 

According  to  North,  J.,  the  decree  of  1869 
expressly  recognised  the  leading  principle  that 
each  successive  possessor  of  the  property  was 
hound  to  maintain  it  in  the  same  condition  in 
which  it  came  to  him,  but  was  not  responsible  for 
deterioration  unless  it  had  been  caused  by  his 
&alt ;  and  it  also  contained  elaborate  provisions 
as  to  the  inventories  to  be  made  at  the  creation  of 
the  entail  and  the  deaths  of  the  successive 
possessors.  It  authorised  the  possessor,  wiih  the 
sanction  of  the  court  having  jurisdiction  in  the 
matter,  to  charge  the  fidei-eommitt  with  debts  for 
limited  purposes  only,  np  to  one-third  of  the 
valae,  providing  for  the  repayment  thereof  by 
instalments,  which  might  be  spread  over  thirty- 
five  years. 

It  also  provided  that,  in  the  inventory  made  on 
the  death  of  each  possessor,  it  must  be  shown 
what  the  condition  of  the  property  was  at  his 
death,  what  ameliorations  had  boon  made  by  loans 
sanctioned  by  the  court,  and  what  amount  was 
necessary  to  make  up  any  deficiencies  found  to 
exist  in  the  property  of  the  fidei-eommiu,  or,  in 
case  of  any  improvements,  what  the  fidei-eommits 
had  to  pay  on  account  thereof.  It  provided  that 
this  should  be  done,  whether  the  property  of  the 
fidei-commisa  and  the  allodial  property  of  the 
deceased  possessor  went  to  the  same  person  or 
not.  It  also  provided,  like  the  Austrian  law,  for 
the  apportionment  of  rents  and  insurance  between 
the  estate  of  the  deceased  possessor  and  the  new 
possessor.  It  further  provided  that  all  contracts 
made  by  any  possessor  which  would  prevent  any 
succeeding  possessor  from  having  the  immediate 
possession  and  usufruct  of  the  entailed  property 
were  determined  by  the  death  of  the  possessor, 
except  such  as  were  stipulated  to  extend  over  a 
longer  time  by  permission  of  the  courts  after 
consulting  the  trustee  of  the/i<iei-:oinmi««  and  the 
expectant  heirs,  showing  that,  if  tiuch  consent  was 
obtained,  a  lease  might  be  made  to  extend  beyond 
the  life  of  the  possessor  who  made  it. 

Un  the  19th  Sept.  1871,  the  date  of  the  prin- 
cipal lease  by  Fnnce  Gustav  of  the  Austrian 
estates,  he  also  made  a  lease  of  the  large  settled 
estates  in   Hnngary  and  Croatia  to   the   same 


lessees,  the  provisions  of  which  were  in  many 
respects  similar  to  those  in  the  Austrian  lease. 

Th9  term  was  made  to  extend  to  the  1st 
Oct.  1896. 

The  rent  was  fixed  at  125,000  florins  a  year, 
payable  in  advance  half-vearly  on  the  1st  April 
and  the  Ist  Oct.,  and  there  was  a  deposit  of 
125,000  florins  as  caution  money.  The  lease  was 
duly  approved  by  the  land  conn,  and  the  pUintiff 
and  Count  Gustav,  as  the  next  expectant,  ex- 
pressed their  concurrence  by  signing  it,  apparently, 
before  it  was  executed  by  the  lessor  and  lessees. 

Prince  Gustav  having  died,  some  notice  of  Mrs. 
Smith's  clai'ns  under  nis  will  was  given  to  the 
court,  for,  on  the  2ad  Auk.  following,  she  was 
summoned  to  attend  the  taking  of  the  requisite 
inventories. 

She  accordingly,  on  the  14th  Sept.,  executed  a 
formal  power  of  attornnv,  appointing  Herr  Con- 
stantin  Koszits  to  act  for  her  in  the  courts  of 
Hungary  and  Croatia  with  respect  to  all  claims 
against  the  estate  of  the  late  prince,  and  the 
taking  of  the  inventories,  and  the  settlement  of 
all  questions  as  to  improvements  and  deteriora- 
tions, and  on  the  22nd  Sept.  he  obtained  leave  to 
appear,  and  did  appear,  under  that  power.  When 
the  proceedings  with  respect  to  the  inventories 
were  about  to  commence,  the  defendant  Mrs. 
Smith  presented  a  petition  to  the  Hungarian 
court  that  the  tenants  might  be  summoned  to 
attend  the  taking  thereof,  but  this  was  refused 
on  the  ground  that  all  persons  required  by  the 
law  to  be  summoned  had  been  summoned,  and  the 
tenants  had  no  interest  in  the  question  between 
the  plaintiff  and  the  allodial  heirs  of  his  prede- 
cessor, and  the  present  condition  of  the  farm 
could  not  be  made  the  subject  of  an  inquiry 
against  the  tenants  at  that  time. 

A  portion  of  the  property  comprised  in  the 
Hungarian  fidei-commisi  consisted  of  certain 
land  bonds,  being  securities  given  bv  the  State 
in  compensation  tor  lands  given  up  by  law  for 
division  among  the  peasants  in  1848. 

'These  securities  had  interest  coupons  attached, 
and  were  redeemable,  and  when  a  bond  had  been 
drawn  for  redemption  or  repayment  it  was  paid 
on  presentation,  and  no  interest  was  thenceforth 
payable. 

If  after  a  bond  had  been  drawn,  it  was  not 
presented  for  repayment,  bnt  the  interest  coupons 
were  presented,  they  would  be  paid,  but  the 
amounts  so  paid  were  treated  as  payments  on 
account  of  the  capital. 

A  large  number  of  such  bonds,  of  which  Prince 
Gustav  was  the  possessor,  were  drawn  in  his 
lifetime,  but  this  probably  was  overlooked,  for 
the  bonds  were  not  presented  for  payment,  bnt 
the  interest  coupons  were  cashed  by  hts  agents. 

For  the  sums  thus  received,  being  capital,  his 
allodial  heirs  were  liable,  and  the  defendant,  Mrs. 
Smith,  was  directed  by  the  court  to  pay  a  named 
sum  in  respect  thereof. 

From  that  decision  she  and  the  plaintiff  both 
appealed,  but  by  a  compromise  the  order  was 
amrraed  subject  to  a  slight  variation. 

On  the  19th  Oct.  1885  an  official  certificate 
was  obtained  by  the  plaintiff  from  the  court  at 
Steinamanger  showing  that  the  allodial  heirs  of 
Prince  Gustav  were  liable  to  a  large  amount  to 
the  fidei-commitu  for  deterioration  and  otherwise, 
including  the  liability  in  respect  of  the  land 
i  bonds.  ,  ,  . 
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From  that  official  certificate  it  ai^>eared  tbat 
moet  of  the  Hungarian  inTentories  had  been 
signed  and  delivered  to  the  conrt,  bat  that  one  of 
them  -was  still  incomplete. 

North,  J.  was  of  opinion  that  the  certificate 
showed  a  liability  which  might  be  a  basis  for 
further  proceedings  in  the  courts  of  Hungary,  bat 
tbat  it  had  not  itself  the  e£Eect  of  a  final  jadg- 
ment,  and  no  action  oonld  be  maintained  here 
upon  it;  that  it  was,  however,  a  complete  and 
conclnsiye  authority  to  the  plaintiff  to  take  pro- 
ceedings in  this  country  on  b^ialf  of  and  as  repre- 
senting the  Hungarian  fidai-eommiu  against  the 
allodial  heirs  of  Prince  Gnstav  in  respect  »f  the 
deterioration  for  which  his  estate  was  liable. 

The  writ  in  this  action  was  issued  on  the  11th 
May  1883,  within  three  weeks  after  the  death  of 
Prince  (justav,  and  the  statement  of  claim  was 
delivered  in  Nov.  1883,  and  the  re-amended  state- 
ment in  March  1884. 

The  plaintiff's  claims  in  the  pleadings  were : 
first,  in  respect  of  apportioned  rents ;  and, 
secondly,  in  respect  of  deteriorations  to  the 
settled  estates,  in  the  nature  of,  or  aoalogDns  to, 
waste  or  dilapidations  alleged  to  have  been  cansed 
or  permitted  by  Prince  Gnstav,  and  for  which  it 
was  alleged  that  his  estate  was  responsible  by  the 
law  of  the  country,  and  also  by  condition  or  con- 
tract on  his  part. 

On  the  3rd  Aug.  1884  an  order  was  made  for 
the  delivery  by  the  plaintiff  of  particulars  under 
his  second  head  of  claim,  and  such  particnlars  as 
delivered  included  certain  matters  not  within  the 
ordinary  term  of  waste  or  deterioration;  for 
instance,  the  Austrian  caution  money  of  20,000 
florins  which  was  not  forthcoming,  and  upwards 
of  13,000  florins  for  interest  coupons  on  land 
bonds  received  after  the  bonds  had  been 
drawn  for  repayment.  Those  particnlars  were 
adjourned  for  consideration  into  court,  and  on 
the  18th  July  1885  a  formal  order  was  made  by 
Ghitty,  J.  (the  terms  whereof  were  agreed  on 
between  the  legal  advisers  of  the  parties)  by 
which  Mrs.  Smith  admitted  that  the  late  prince 
had  been  entitled  at  his  death  as  fide^eommUi 
possessor  to  the  possession  of  the  lands  and 
personal  estate  described  in  certain  official 
inventories  thereof,  drawn  np  when  he  entered 
into  possession,  and  comprised  in  the  fidei-eom,- 
tnuse  already  referred  to  duly  constituted  accord- 
ing to  the  law  of  Austria  and  Hungary ;  that, 
upon  his  death,  the  plaintiff  became,  and  then 
was,  entitled  to  the  possession  of  snch  lands  and 
personal  estate  as  possessor  under  the  same^ei- 
commiiBe;  that  the  late  prince  bad  received  rents 
for  some  parts  of  such  lands  in  advance,  and  pay- 
able in  respect  of  a  period  subsequent  to  his  death. 
Mrs.  Smith  also  admitted  by  the  order,  but  for  the 
purposes  only  of  the  trial  of  the  issues  therein- 
after directed  and  of  founding  any  inquiries  or 
reference  which  the  court  might  think  fit  to  direct 
consequent  on  the  decision  of  the  said  issues,  that 
there  were  deteriorations  of,  and  loss  to,  the  said 
lands  and  personal  estate,  caused  or  permitted 
by  the  late  prince,  of  the  nature  alleged  by  the 
plaintiff,  as  giving  rise  to  his  claims  in  the  action 
other  than  ror  rent.  She  also  admitted,  for  the 
same  purposes  only,  that  some  parts  of  the  lands 
and  personal  estate  were  duly  leased  uoder  leases 
granted  shortly  after  the  late  prince  became 
entitled  to  possession,  which  leases  were  approved 
of  by  the  proper  courts  in  Austria  and  Hungary, 


and  had  not  expired  at  the  date  of  his  deuHk,  aad 
that  some  improvements  of  the  said  lands  aad 
personal  estate  were  effected  by  the  late  prince. 
The  Conrt  then  ordered  that,  at  the  trial  of  the- 
action,  the  following  four  issues  should  be  tried: 
First,  whether  the  defendant  Annie  Smith,  mi 
executrix  of  the  said  testator,  is  liable  in  respect 
of  any  and  which  of  the  claims  in  respect  of 
which  this  action  is  brought  P  Seoondtyv 
whether,  and  how  far,  snch  liability  (if  ai^^ 
in  respect  of  rents  is  limited  or  affected  by  pig- 
ments (if  any)  made  by  the  testator  in  rei^iaofe 
of  a  period  subsequent  to  the  testator's  deativ 
and  whether  the  plaintiff  ought  to  bring  into 
acconnt  rents  or  income  which  accrued  in  respect 
of  a  period  prior  to  the  testator's  death,  ami 
which  have  b«en  i«oeived  by  the  plaintiff,  or  for 
the  purpose  of  obtaining  or  impounding  whicli 
proceedmgs  have  been  taken  in  Austria  and 
Hungary,  or  either  of  them,  and  whether,  ia 
taking  such  account  (if  any)  against  the  plaintift 
in  respect  of  rents,  he  is  entitled  to  be  credited 
with  payments  (if  any)  made  by  him  in  respect 
of  the  period  prior  to  the  testator's  death  ? 
Thirdly,  whether,  and  how  far,  snch  liability  is 
limited  or  affected  by  reason  of  such  leases  as 
aforesaid  as  far  as  regards  lands  and  personal 
estate  comprised  therein  P  Fourthly,  whether, 
and  to  what  extent,  the  defendant  Annie  Smithy 
as  such  executrix,  is  entitled  to  a  dedactioa  or 
set-off  in  respect  of  any  and  what  improvementa 
of  the  said  lands  and  personal  estate  made  bj 
the  said  testator  P 

At  the  trial  it  was  admitted  that  the  estate 
of  the  late  prince  was  liable,  not  only  for 
an  apportioned,  part  of  any  rent  or  other  in- 
surance payable  in  advance,  but  also  for  the 
amount  of  the  interest  coupons  on  the  land 
bonds  cashed  after  such  bonds  had  been  drawn 
for  repayment.  The  plaintiff  admitted  that  be 
was  liable  to  accoant  to  the  estate  of  Friaoe 
Gnstav  for  an  apportioned  part  of  all  renta  wad 
insurance  not  payable  in  advance  receivable 
by  him  after  he  entered  into  possession  in 
respect  of  a  period  commencing  before  be  so 
entered,  and  also  that  the  estate  of  Prince 
Gnstav  was  entitled  to  credit  for  variona 
sums  properly  paid  for  taxes,  premiums  of 
insurance,  salaries  and  wages,  and  the  like. 
It  was  also  admitted  on  behalf  of  Mrs.  Smith 
that  the  estate  of  Prince  Gnstav  was  liable  ti> 
account  for  the  Austrid.n  caution  money  before 
mentioned  if  it  had  not  been  properly  applied. 
With  respect  to  these  matters,  certain  aoconntn 
and  inquiries  were  agreed  upon  and  embodied  in 
the  orders  now  made.  Mrs.  Smith's  counsel  also 
offered  to  admit  assets  to  pay  what  (if  anything) 
should  be  found  due  on  the  footing  of  snob 
accounts  and  inquiries.  The  questions  remaining 
arose  out  of  the  claim  of  the  plaintiff  to  prora 
against  the  estate  of  the  late  prince  in  respect  of 
the  other  deteriorations  in  the  entailed  estates 
during  the  lifetime  of  the  late  prince,  to  which 
the  defendant  Mrs.  Smith  replied,  first,  that  there- 
was  not  any  such  deterioration  proved ;  secondly. 
that  if  there  was  any  such,  it  could  not  be  made 
the  subject  of  proof  against  the  estate  of  the  late 
prince  in  this  country ;  thirdly,  that  if  any  sneb 
proof  could  be  made  here  it  could  only  be  in 
respect  of  deteriorations  within  six  months  before 
the  death  of  the  late  prince ;  and,  fourthly,  that, 
as  against  any  claim  which  poold  be  imade,  tbe 
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defendant  vas  entitled  to  set  off  the  Talne  of 
improTements  or  ameliorations  to  a  larger  amonnt 
effected  by  the  late  prince  on  the  estates  in  ques- 
tion. 

North,  J.  decided  (1)  that  some  deteriorations 
were  proved,  and  that  a  primd  faeU  liability  of 
the  defendant  in  respect  of  deteriorations  was 
mfficiently  established  to  justify  further  inqoiry ; 
(2  uid  3)  that,  by  the  foreign  law,  Prince  Gustav 
ms  nnder  a  contractual  ooligation  of  observing 
the  fundamental  principle  upon  which  poasessora 
held  the  entailed  estates,  upon  the  non-observanoe 
<i  which  the  courts  would  interfere  ;  that  the 
obhgation  of  the  possessor  to  keep  the  property 
in  the  state  in  which  he  received  it  was  a  con- 
tinning  one,  and  that  the  liability  would,  accor- 
ding to  English  law,  arise  in  respect  of  all 
deteriorations  existing  within  six  months  of  the 
death  of  Prince  Grustav,  whether  they  first  arose 
within  that  period  or  not ;  and  that  the  proper 
coorse  was  to  allow  the  plaintiff  to  establish  the 
amount  of  his  claim  against  the  estate  of  the  late 
prince  by  the  proper  proceedings  in  the  courts  of 
Anstria  and  Hungary,  and  to  allow  him  to  come 
in  as  a  creditor  here  in  respect  of  the  amount  bo 
established ;  (4)  that  the  defendant  Annie  Smith, 
as  the  executrix,  was  entitled  in  this  action  to 
mt-ofi  any  sum  which  might  be  found  due  to  his 
estate  for  amelioration  of  the  land  and  estates 
emnprised  in  the  Strattmann  fidei-eommUs  and 
the  Batthyany,/i<2»-commi<«  respectively  against 
any  sum  which  mi^ht  be  found  due  from  hLs  estate 
in  respect  of  deteriorations  in  respect  of  the  same 
lands  and  estates  respectively,  and  a  like  declara- 
tion with  reeard  to  tne  Hungarian  fidei-eommi»s  : 
<55  L.  T.  Bep.  N.  S.  609.) 

The  defendant  Annie  Smith  appealed. 

Hemming,  Q.C.  and  Hadley  for  the  appellant. 

Barher,  Q.C.  and  O.  T.  Millar  for  the  plaintiff. 

Warminalon,  Q.C.  and  E.  F.  Buckley  for  the 
defendant  Waliord. 

The  arguments  snfiBciently  appear  from  the 
judgment  of  Cotton,  L.  J. 

June  13. — CoTTOK,  L.J. — ^This  was  an  appeal  of 
the  defendant,  Mrs.  Smith,  from  a  judgment  of 
Korth,  J.,  which  directed  certain  accounts  and 
inquiries,  in  order  to  ascertain  what,  if  anything, 
was  due  to  the  plaintiff,  and  then  gave  the  ordi- 
nary directions  given  in  a  creditor's  decree.  The 
trustees  of  the  will  of  the  late  prince,  who  had  a 
good  deal  of  property,  both  real  estate  and  per- 
toaal  estate,  in  England,  appear,  and  will  submit 
to  any  order  the  court  may  make.  I  will  deal 
first  with  a  question  which  was  urged  in  the  first 
instance  by  Mr.  Hemming,  who  put  it  in  the  front 
of  the  battle.  It  is  said  that,  although  Mrs. 
Smith  is  the  legal  personal  representative  of  the 
late  prince,  yet  no  decree  ought  to  be  made, 
because  Noriih,  J.,  when  he  made  his  decree,  ad- 
mitted that  on  one  point  he  could  not  come  to  any 
decision,  and  that  it  was  necessary  that  pro- 
^seedings  should  be  taken  in  Anstria  and  in 
Hungary  in  order  to  decide  what  was  the  amount 
which  should  be  claimed  by  the  plaintiff.  Mr. 
Hemming  said  that  it  was  wrong  to  maintain  this 
administration  decree  under  these  oircomstances, 
and  that,  if  that  was  necessary  in  order  to  decide 
any  question  on  which  the  claim  of  the  plaintiff 
to  be  a  creditor  depended,  the  action  ougnt  to  be 
dismissed.  He  conceded  that,  with  reference  to 
the  amount  which  was  due  in  respect  of  rents 


paid  in  advance  to  the  late  prince,  there  ongl^t  to 
be  an  account,  but  he  said  that  was  a  mere  trifle. 
However,  putting  aside  that,  and  considering  the 
case  as  if  there  were  no  such  point,  in  my  opinion 
the  contention  was  wron^.  What  is  the  position 
of  the  defendant  P  It  is  that  of  a  domiciled 
Englishwoman  —  at  any  rate,  if  she  is  not  a 
domiciled  Englishwoman,  that  of  a  personal 
representative  not  resident  either  in  Hungary  or 
in  Austria,  and  not  capable  of  being  summoned 
(if  she  did  not  choose  to  litigate)  to  appear 
and  defend  in  any  of  the  courts  of  those 
countries ;  and  she  is  a  person  who  has  under- 
taken the  dut^  of  an  executrix  in  England, 
and  is  resident  in  England.  In  my  opinion,  it  is 
no  answer  in  such  a  case  to  sav  that  the  claim  of 
the  plaintiff  cannot  be  establisned  finally  (because 
that  is  all  North,  J.  decided)  without  proceedings 
abroad.  She  has  undertaken  the  position  of  _  exe- 
cutrix, including  the  duty  of  paying  all'  the 
creditors  of  the  deceased  testator,  and,  if  it  is 
necessary,  proceedings,  in  order  to  establish 
what  the  amount  of  those  claims  is,  ought 
to  be  taken,  by  inquiry  in  Austria  or  any- 
whera  else  out  ot  the  English  jurisdiction.  That 
is  her  misfortune,  or  the  misfortune  of  those 
who  are  delayed  in  conseonence ;  but  she  cannot 
perform  her  duty  until  she  has  paid  such  debts 
as  may  in  due  course  be  established  against  the 
estate.  In  my  opinion,  therefore,  that  part  of  the 
case  entirely  tails.  Then  it  is  said  that  the  plain- 
tiff (although  he  has  the  right  to  an  account)  has 
not  established  that  in  fact  he  is  a  creditor  for 
any  sum,  and  that  therefore  it  was  wrong  to 
decree  the  ordinary  administration  accounts  and 
inquiries.  Mr.  Hemming  went  on  to  say  that  the 
consequence  must  be  that  so  much  of  the  action 
as  sought  administration  must  be  dLsmissed.  Now 
that,  I  think,  was  wrong.  The  first  part  of  his 
contention  is,  I  think,  in  strictness,  right,  and,  if 
it  had  been  urged  before  the  judge,  I  think  the 
judge  would  probably  have  made  such  a  decree  as 
we  shall  make  ;  that  is  to  say,  he  would  have 
directed  such  inquiries  as  are  right  for  the  plain- 
tiff to  claim,  and  as  he  is  entitled  to  claim,  and 
would  have  made  the  administration  inquiries 
and  accounts  dependent  on  the  finding  of  what 
was  due  to  him,  and  on  the  answer  to  the 
question  whether  the  defendant,  when  the  amount 
is  ascertained,  admits  assets,  and  therefore  will 
pay  without  any  accounts.  If  she  will  not,  then 
accounts  will  be  directed.  But  that  was  a  matter 
which  I  do  not  think  was  brought  before  the 
learned  judge  in  the  court  below.  Mr.  Hemming 
admitted  that  one  account  ought  to  be  taken ;  but 
he  said,  "  That  in  a  mere  trifle,  and  I  would  under- 
take to  pay  that,  or  to  admit  assets  to  satisfy  that 
claim."  The  admission  of  assets  in  that  form 
would  not  be  regular ;  but,  if  that  were  the  only 
question,  one  would  have  to  consider  what  ought 
to  be  done.  But  there  is  another  matter  which  is 
certainly  important  in  amount,  and  may  lead  un- 
fortunately to  a  considerable  amount  of  litigation. 
The  plaintiff  is  in  possession  of  estates  in  Hungary 
and  in  Austria,  which  are  subject  to  what  in 
English  law  wo  should  call  a  settlement,  but 
which,  according  to  the  Hungarian  and  Austrian 
laws,  are  the  subjects  of  fidei-commi»te,  and  he 
makes  this  claim  as  against  the  late  prince,  who, 
down  to  the  time  of  his  death,  was  in  possession 
under  those  fidei-commisse.  He  says :  "  There 
I  were  considerable  deteriorations  dnriiu' the  timo 
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yoa  were  in  possession  of  those  estats».  By  the 
laws  of  Austria  and  Hnngary  yon  are  liable  to  me 
for  that  deterioration.  I  nave  not  ascertained 
and  established  what  that  amount  is  ;  but, 
although  there  must  be  an  inquiry  in  Austria  or 
Hungary  for  the  purpose  of  establishing  the 
amount,  yet  I  claim  to  be  a  creditor,  and  I  make 
my  claim  against  you  in  this  English  conrt  in 
respect  of  that  deterioration."  Kow,  the  plaintiff 
was  required  to  gire  particulars  (and  undonbtedly 
he  gave  particulars)  in  the  way  in  which,  in 
England,  particulars  would  be  given  of  alleged 
acts  of  waste ;  and  the  defendant  therefore  said, 
"  Whatever  may  be  the  right  of  the  plaintiff,  he 
has  no  right  to  prosecute  in  the  English  courts 
sn^r  claim  against  a  personal  representative.  Any 
claim  in  respect  of  these  matters  is  barred  as 
against  the  personal  representative,  according  to 
the  well-known  rule  Actio  personalis  moritvr  eu/m 
persona,  and,  however  moca  the  plaintiff  may  be 
entitled  in  Austria  to  make  such  a  claim,  yet  he 
ought  not  to  be  allowed  to  maintain  his  action  in 
respect  of  those  claims."  That  is  a  matter  re- 
quiring consideration,  because  if  the  account  is  so 
framed  as  to  enable  the  plaintifi  to  bring  in  a 
claim  which,  in  our  opinion,  could  not  by  English 
law  be  properly  advanced  in  an  English  conrt 
so  as  to  render  the  personal  representative 
liable,  of  course  we  ought,  if  possible,  to  con- 
fine and  limit  the  inquiries  to  claims  which  by 
English  law  can  properly  be  made  agninst  the 
personal  representative.  Is  this  objection  valid  ? 
According  to  the  evidence,  the  law  of  Austria 
(I  will  omit  Hungary,  because  the  law  of  that 
country  is  practically  the  same  as  that  of  Austria) 
is  this :  The  tenant  in  possession  under  a  fidei- 
cotnmiss,  both  of  real  and  personal  estate,  is  con- 
sidered in  poBsesfiion  in  a  different  way  from  that 
in  which  a  tenant  for  life  or  a  tenant  in  tail  is  in 
England.  There  are  no  trustees,  and,  if  he  leases 
any  portion  of  the  estate  subject  to  the  fidei- 
eommiss  (which  apparently  stands,  as  regards  the 
trusts  or  the  provisions  of  the  fidei-commisa,  in 
the  same  position  as  real  estate),  he  must  make 
that  good.  Then,  as  regards  the  real  estate,  he 
is  answerable,  at  the  time  when  ho  surrenders 
(by  death  or  otherwise)  the  possession  of  the 
property  in  the  fidei-commiss,  for  the  deterioration 
of  the  estate  as  compared  with  what  it  was  when 
he  took  possession.  He  is  considered  as  having 
possession  in  a  different  way  from  what  we  con- 
sider to  be  the  possession  of  real  estates,  not  only 
for  his  own  benefit,  but  subject  also  to  an  obliga- 
tion, when  he  enters  upon  and  takes  possession  of 
the  property  of  the  fidei-commiss,  to  hand  that 
over  to  his  snccessor,  not  as  being  liable  merely 
in  his  lifetime  to  damages  for  any  act  which  may 
be  committed  by  him,  and  which  may  lead  to 
deterioration,  bat  for  the  deterioration  which 
actually  exists  at  the  time  be  gives  up  possessioji 
of  the  property,  subject  only  to  this,  that  he  can 
excuse  nimself  if  he  shows  tliat  that  deterioration 
took  place  without  any  fault — culpa,  as  it  is 
called — on  his  part.  But,  as  I  understand,  the 
law  of  Austria  does  not  enable  an  action  in  the 
nature  of  damages  for  default  to  be  brought.  It 
is  an  action  to  claim  the  amount  of  deterioration, 
the  late  possessor  being  excused  from  making 
good  that  deficiency  if  he  can  show  that  it  was 
not  caused  by  his  own  default  in  any  way.  In 
my  opinion,  that  does  not  come  within  the  rule  of 
Actio  personalis  moritwr  mm  persoTid;  it  is  not  an 


action  simply  depending  on  tort.    It  may  be  that 
a  wrong  has  produced  the  deterioration,  but  the 
action,  in  my  opinion,  is  one  depending  on  the 
implied  contract,  or  implied  obligation,  which, 
by  the  law  of  Austria,  every  possessor  under  a 
fidei-commiss  takes  upon  himself  when  he  enters 
into  pos><ession,  and  comes,  nnder  thefidei-eommist, 
into  possession  both  of  the  personal  and  of  the 
real  estate.    It  was  contended  that  there  could  be- 
ne such  liability  in  any  way  connected  with  tort 
or  default  unless  there  was  an  express  contract. 
No  authority  was  referred  to  in  support  of  that 
proposition,  and,  in  mv  opinion,  it  is  contrary  to 
English  law.    We  baa  to  consider  this   subject 
very  carefully  in  Phillips  v.  Homfray  (49  L.  T. 
Rep.  N.  S.  6;  24  Ch.  Div.  439),  a  case  where 
minerals  had  been  dug  from  a  neighbour's  pro- 
perty, and  there  Bowen,  L.J.  gave  a  very  care- 
fully considered  judgment,  expressing  the  views 
of    nimself    and    of    myself    (for  we  conferred 
together    upon    it)    as    regards   this   particular- 
point.    What  he  says  is  this :  "  As  regards  all 
actions  essentially  ba.sed  on  tort,  the  principle 
was  inflexibly  applied  "  (which  ia  Actio  personalis 
moritur  cum  persona).     "  There    was,   however, 
a  species  of  personal  actions  to  which  the  rale 
in    question    was    not   extended.      These    were 
such  as   were   founded    upon    some   obligation, 
contract,  debt,  covenant,  or  other  duty  to  be  per- 
formed."     "  If  the  injury  has   been  done  to  the 
personal  property    of    the    plaintiff,    for    relief 
arising  out  of  which  assumpsit  could  be  brought 
(as   in  the  case  of  actions  against  carriers    and 
bailees),  the  executrix  of  the  deceased  might  still 
be  sued."    That,  in  my  opinion,  correctly  layn 
down  the  law.    It  is  not  that  there  must  be  an. 
express  contract  in  order  to  bring  a  suit  for  some- 
thing which  originated  in  some  defanlr.  of  the 
person  whose_  representative  issued;  but,  if  the 
position  of  the  parties  was  such  that  the  law  of 
England  would  imply  a  contract  from  that  posi- 
tion, then,  on  assumpsit,  the  execntor  might  still 
be  held  liable.    There  are  many  cases  where  tort, 
or  implied  contract,  is  merely  the  result  of  an 
obligation  implied  by  law  in  consequence  of  the 
position  which  the  parties  have  undertaken  one  to 
another.     For  instance,  suppose  a  man  has  con- 
tracted to  buy  shares,  but  leaves  them   in  the 
name  of  the  person  who  sells  them  to  him,  what  is 
the  position  ?    The  one  who  has  the  shares  in  his 
name  is  liable  to  calls  ;  the  other  is  really  entitled 
to  the  shares.     There  is  therefore  an  obligation 
implied  from  the  position  of  the  parties  (not  any 
express  contract)  that  the  person  who  has  con- 
tracted to  buy  the  shares,  and  who  on  transfer 
takes  the  liability  as  well  as  the  beneficial  owner- 
ship, shall  indemnify  the  person  who  still  retains 
the  shares.    And  we  find  in  England  a  case  which, 
in  my  own  opinion,  is  very  like  this.    I  refer  to 
the  liability  of  the  executor  of  a  deceased  rector 
or  vicar  for  dilapidations.    In  such  a  case  there 
is  an  implied  obligation  from  the  position  of  the 
rector  or  vicar  which  renders  not  only  himself, 
but  his  personal  representative  after  nis  death, 
liable  to  be  sued  for  any  dilapidations,  and  for  the 
amount  of  those  dilapidations.    Take  the  case  of 
SollersY.  Lawrence  (Willes,  413).  At  p.  421  thereis 
the  following  passage :  "As  tothe  second  " — that  is, 
the  second  point — "that  the  action  will  not  lie 
against  the  executors,  though  there  might  be  a 
remedy  against  Riley,  it  is  contrary  to  all  the  rules 
laid  down  concerning  dilapidations juidthecongtant 
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practice  in  relation  to  suits  of  this  sort ;  for  both  in 
the  ecclesiastical  and  temporal  courts  since  these 
suits  hare  been  retained  here,  multitudes  of  suits — 
ntkj,  most  of  them — have  been  against  the  executors 
■or  administrators,  and  have  been  always  holden 
to  be  good,  because  it  is  not  considered  as  a  tort 
in  the  testator,  but  as  a  duty  which  he  ought  to 
have  performed,  and  therefore  his  representatives, 
80  far  as  he  left  assets,  shall  be  equally  liable  as 
himself."  That  is  an  example  clearly  negativing 
the  idea  that  an  express  contract  is  necessary  in 
■order  to  allow  such  an  action  as  against  the  per- 
sonal representative.  There  is  another  case, 
Morgan  v.  Bavey  (3  L.  T.  Bep.  N.  8.  784;  6  H.  & 
N.265).  There  an  action  was  brought  against  the 
personal  represeatativeii  of  an  innkeeper  for  loss 
•of  goods,  and  ihat  was  based  on  this  ground,  that 
the  innkeeper  had  entered  into  an  implied  under- 
taking, when  he  received  the  goods  of  the  plaintiff, 
safely  to  keep  them.  On  that  impliea  under- 
taking the  action  was  brought,  and  on  a  rale  for 
a  new  trial,  on  the  ground  of  misdirection,  the 
■court  considered  the  point  taken,  that  it  was  an 
actio  perBot%al{i,  and  conld  not  be  maintained 
against  the  executors.  Pollock,  C.B.,  in  delivering 
the  jndgment  of  the  court,  said  :  "  We  think  the 
cases  hare  established  that,  where  a  relation 
exists  between  two  parties  whif-h  involves  the 
.performance  of  certain  duties  by  one  of  them,  and 
the  payment  of  reward  to  him  by  the  other,  the 
law  will  imply,  or  the  jury  may  infer,  a  promise  by 
each  party  to  do  what  is  to  be  done  by  him.  We 
cannot  distinguish  this  case  from  the  case  of  a 
carrier.  If  so,  the  objection  that  snch  an  action 
wonld  not  lie  against  executors,  because  it  is  for 
a  tort,  does  not  arise."  Bowen,  L.J.  has  put  into 
my  hands  the  case  of  Wh&Miley  v.  Lane  (Saunders 
Beports,  216  a;  1  Wms.  Saunders,  p.  239). 
There  the  note  says:  "This  rule"  (that  is, 
■neHo  pertoneUit,  &c.)  "  was  never  extended 
to  snch  personal  actions  as  were  founded 
npon  any  obligation,  contract,  debt,  covenant, 
or  any  other  duty  to  be  performed,  for  there  the 
■action  survived."  Now,  so  far  as  we  can  ascer- 
tain, according  to  Anstrian  and  Hungarian  law, 
the  pel  son  in  possession  under  the  fidei-commias 
stands  in  a  particular  position  to  his  successor, 
and  is  looked  upon  and  might  be  said  to  be  lord 
paramouut.  Tne  moment  he  takes  possession 
nnder  the  fidei-commiss,  he  contracts,  by  putting 
himself  into  that  position,  the  obligation  which 
ihe  law  of  Austria  (although  not  the  law  of 
England)  implies,  that  he  shall  hand  down  the 
property  of  which  he  has  taken  possession  in  the 
same  and  in  as  good  a  state  as  it  was  when  he 
received  it,  and  the  passages  in  the  Code  point  to 
that.  One  section  was  read  by  Mr.  Hemming  in 
■order  to  show  what  was  thought  to  be  the  origin 
of  the  claim  in  the  Austrian  courts.  The  material 
part  of  that  section  is  as  follows  :  "  The  possessor 
of  the  entailment "  (that  is,  the  person  in  pos- 
session under  the  ^ei-commua)  "has  all  the  rights 
and  obligations  of  an  usufructuary  proprietor. 
The  whole  of  the  produce  of  the  estate  under  en- 
tailment, and  of  the  increase,  but  not  the  sub- 
stance, belongs  to  him.  On  the  other  hand,  be 
hag  to  bear  all  the  charges.  He  is  not  answerable 
for  a  diminution  of  the  substance  which  has  oc- 
•curred  without  any  fault  on  his  part."  Now  that 
really  points  ont,  what  from  the  evidence  is,  in 
my  opinion,  the  law  of  Hungary  as  a  fact,  that  it 
is  the  diminution  of  the  substance  which  he  is 


liable  for  as  a  breach  of  the  contract  and  implied 
obligation  which  he  has  taken  upon  himself  when 
he  enters  into  possession.  Therefore,  in  my 
opinion,  it  cannot  be  said  that,  by  the  law  of 
Knglaiid,  this  is  an  action  simply  depending  on 
tort,  which  dies  with  the  person  who  has  com- 
mitted the  wrong  or  who  would  be  liable.  It  is 
very  true  that  some  of  the  witnesses,  and  espe- 
cially those  called  on  behalf  of  the  defendant,  do 
say  there  is  no  liability  without  culpa,  and  that 
it  must  be  shown  that  there  is  culpa  on  the 
part  of  the  person  in  possession.  But  that 
IS  using  language,  not  in  order,  not  to  lead 
to  the  true  result  of  liability  according  to 
Austrian  law,  but  to  point  out  that  wnich 
exists  where  the  possessor  is  liable,  and  the 
absence  of  which  may  be  used  by  him  as  a  de- 
fence. In  my  opinion,  it  does  not  show  that  the 
action  is  founded  on  tort,  but  merely  that  if  it 
can  be  shown  that  the  deterioration  for  which  he 
is  primarily  liable  has  occurred  without  his  de- 
fault, then  the  law  allows  him  to  be  excused. 
There  is  one  thing  that  is  remarkable :  We  heard 
that,  according  to  Austrian  law  (whether  followed 
strictly  in  all  cases  is  another  matter),  an  in- 
ventory is  taken  when  the  person  takes  pos- 
session, and  that  an  inventory  is  taken  again 
when  be  gives  up  possession  by  death  or  other- 
wise; and  one  of  the  witnesses  relied  upon  by  the 
defendant  said  that  the  inventory  was  taken  to 
shov.'  that  the  fidei-commiss  was  handed  over  in  tho 
estate  in  which  it  was  received.  That  points  to, 
and  I  think  exemplifies  practically,  how  it  is  that 
the  heirs  of  the  late  possessor  are  liable  for  diminu- 
tion in  value,  not  with  reference  to  the  individual 
acts  of  the  fidei-commiss  possessor  which  we 
should  call  acts  of  waste,  but  in  consequence  of 
the  deterioration,  in  value,  leaving  to  him  the 
power  of  showing  that  the  deterioration,  although 
It  exists,  is  not  attributable  to  any  fault  of  his 
own.  That  being  so,  in  my  opinion  the  objection 
to  allowing  the  inquiry  to  be  so  framed  as  to 
enable  the  plaintiff  to  go  in  and  make  a  claim  in 
respect  of  the  deterioration  of  the  .estates  is  not 
one  which  according  to  the  law  of  England  can  be 
entertained  in  defence  to  a  claim  against  the 
estate  in  the  hands  of  the  personal  representative. 
Then  there  is  another  matter  which  I  must 
dsal  with.  Undoubtedly  the  learned  judge  did 
say  that  there  was  one  point  which  he  could  not 
decide.  T  do  not  understand  that  he  abstained  from 
deciding  thepoint  whichlhave  dealt  with,  namelv, 
that  a  possessor  nnder  a  fiAei-commiss  is  liable 
for  deterioration,  and  not  for  a  tort,  because  that  is 
the  general  rule.  Hestates  thelaw  inhis  judgment 
as  follows :  "  The  possessor  is  bound,  as  I  have 
alreadv  mentioned,  to  keep  and  transmit  the  pro- 
perty in  the  condition  in  which  he  has  received  it, 
and  to  make  good  all  the  repairs  and  restorations 
necessarv  for  the  purpose.  If  he  omits  to  do  so, 
his  allodial  estate  in  the  hands  of  his  heirs  is 
bound  to  make  good  to  the  new  possessor  (as 
representing  the  fidei-commiss)  the  value  of  tho 
deteriorations  which  exist  at  his  death."  Unfor- 
tunately, in  the  judgment  as  drawn  up  there  is 
no  declaration  of  the  learned  judge's  opinion  as  to 
the  law  on  thin  point.  Another  point;  and  one  of 
great  importance,  which  North,  J.  said  he  could 
not  decide,  is :  What  is  the  effect  of  the  estate 
being  at  the  time  of  the  death  of  the  possessor 
nnder  a  lease  which  does  not  come  to  an  end  at 
the  time  of  his  death,  but  is  then  still  binding  P 
)igitized  by  V^OOQ IC 
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According  to  the  law  of  Anstria,  a  person  in 
possession  under  a  fidei-commus  can  grant  a 
lease  for  his  own  life  only  subject  to  this,  that  if 
he  gets  an  order  or  consent  of  the  court,  and  pro- 
hably  some  other  consents,  the  lease  will  survive 
him ;  that  is  to  say,  it  will  not  come  to  an  end 
until  the  term  of  years  for  which  it  was  granted 
has  expired ;  and  that  is  the  case  with  regard  to 
a  Ronsiderable  portion  of  these  estates.  There  was 
some  very  conflicting  evidence  on  that  point. 
There  has  been  no  appeal  by  the  plaintiff  against 
the  view  of  North,  J.  that  he  could  not  on  the 
evidence  decide  that  point.  Whether  that  is  the 
conclusion  to  which  1  should  have  come,  I  give  no 
opinion.  North,  J.  said :  "  That  is  a  matter  to  be 
investigated  in  Austria,  where  they  will  be 
better  able  than  I  am  on  this  conflicting 
evidence  to  decide  what  they  know  as 
being  the  law,  which  I  can  know  only  as  a 
tact;"  and  that,  and  that  only,  as  far  as  I 
understand,  was  what  he  declined  to  decide.  But 
imdoubtedly  a  prima  fade  case  was  made  out  on 
the  part  of  the  plaintiff  (I  should  say  more  than 
that),  which  would  entitle  him,  if  the  evidence  on 
this  question  of  fact  (as  it  is  to  us)  was  insufiScient 
to  justify  the  judge  in  coming  to  any  decision  on 
that  point,  to  have  an  opportunity  of  e-stablishing 
his  case,  if  he  could,  by  further  inquiry.  And, 
in  my  opinion,  it  would  be  very  wrong  to  suggest 
that,  because  the  plaintiff  has  not  made  out  his 
case  entirely  so  as  to  enable  the  court  to  deter- 
mine all  these  points  (and  certainly  he  could  not 
do  that  at  once),  and  to  determine  what  the 
amount  of  deterioration  was,  we  ought  on  that 
ground  to  dismiss  the  action,  as  is  contended  for 
on  behalf  of  the  appellant,  because  all  that  could 
be  worked  out,  if  not  by  the  judge  in  chambers, 
at  any  rate  by  allowing  the  plaintiff  to  take  such 
proceedings  as  he  might  be  advised  for  establish- 
ing in  Austria  and  Hungary  that  question  of 
fact,  which  could  be  settled  there  much  more 
easily  than  it  can  here.  In  my  opinion,  it  would 
be  wrong,  under  those  circumstances,  not  to  allow 
the  due  prosecution,  in  any  way  which  may  be 
deemed  advisable,  of  those  inquiries.  The  plain- 
tiff is  entitled,  so  long  as  he  acts  reasonably  and 
within  reasonable  limits,  to  prosecute  his  claim, 
80  as  to  establish  what  is  due,  and  to  get  payment 
of  that  from  the  English  representative,  who, 
although  she  has  now  appeared  in  Austria  and 
Hungary,  could  not  have  been  forced  to  do  so, 
and  who,  under  the  probate,  has  taken  a  large 
amount  of  English  assets.  I  wiU  only  add  one 
observation  before  I  say  what  the  nature  of  the 
decree  will  be — ^that  is,  that  in  my  opinion  it  is 
unreasonable  at  the  trial  of  the  action  to  contend, 
as  it  has  been  contended,  that  the  action  ought 
to  be  dismissed  in  reference  to  the  claims  in 
respect  of  the  Hungarian  estates,  after  the  consent 
oraer  which  conceded  that  there  had  been  some 
deterioration  of  the  estate,  and  conceded  it  in  a 
way  such  as  to  enable  the  court  to  decide  on  the 
evidence  as  to  the  nature  of  this  claim,  and  also 
to  direct  such  inquiries  as  might  be  necessary  in 
order  to  work  out  fully  the  rights  of  the  parties 
without  burdening  the  plaintiff  and  the  defen- 
dant with  the  necessity  of  entering  into  such 
evidence  of  facts  as,  according  to  the  contention 
here,  ought  to  have  been  brought  before  the  court 
to  enable  it  to  retain  this  action,  and  to  give  a 
right  to  theplaintiff  as  against  the  estate  of  the 
deceased.    Tlie  decree  which  will  be  made  will 


direct  such  inquiries  as  will  enable  the  plaintiff 
to  work  out  his  claim  at  the  present  moment, 
omitting  all  such  accounts  and  inquiries  as  are 
mere  administration,  and  wiU  express  our  opinion 
that,  in  taking  the  accounts,  the  plaintiff  will  be 
entitled  to  such  sum  as  he  may  obtain  by  th6 
decision  of  the  courts  of  Austria  and  Hungary, 
or  as  he  may  otherwise  prove  himself  to  be 
entitled  to  in  respect  of  the  deterioration  nf  the 
estates  subject  to  the  fidei-eommisie.  When  those 
inquiries  are  worked  out,  of  course  the  defendant 
will  see  whether  she  can  admit  assets.  [His 
Lordship  stated  the  general  effect  of  the  rest  of 
the  judgment,  and  concluded  as  follows :]  In 
my  opinion,  the  appellant  has  entirely  failed, 
and  must  pay  the  costs  of  the  appeal. 

BowEN,  L.J. — I  am  of  the  same  opinion,  and 
although  our  judgment  does  to  a  certain  extent 
examine  and  decide  the  application  of  a  somewhat 
recondite  principle  of  English  law,  yet  Cotton, 
L.J.  has  so  completely  expressed  my  view  about 
it  that  it  would  only  be  taking  up  time  unneces- 
sarily if  I  were  to  travel  over  the  same  ground 
again. 

Fry,  L.J. — I  so  entirely  concur  in  what  has 
been  said  by  Cotton  and  Bowen,  L.JJ.,  that  I 
shall  confine  myself  to  reading  the  varied  order 
which  we  propose  to  pronounce. 

The  following  is  the  form  in  which  the  order 
was  finally  settled  and  handed  to  the  registrar 
by  the  court :  "  Vary  judgment  of  North,  J., 
and  let  judgment  as  varied  stand  as  follows: 
Take  (1)  an  account  of  all  sums  due  from 
the  estate  of  the  testator  to  the  plaintiff; 
(2)  an  account  of  all  sums  due  from  the 
plaintiff  to  the  estate  of  the  testator  certify- 
ing the  balance  of  the  two  accounts  ;  and,  at  the 
request  of  the  plaintiff,  and  at  his  expense,  certify 
how  much  of  the  sums  included  in  accounts 
1  and  2  respectively  are  capital  and  how  much 
income.  For  the  purpose  of  taking  the  said 
account,  declare  that  the  estate  of  the  testator  is 
liable  for  the  amounts,  if  any,  which  by  the  laws 
of  Austria  and  Hungary  respectively  the  said 
estate,  or  the  allodial  heirs  of  the  testator,  is  or 
are  liable  in  respect  of  the  deterioration  of  the 
estate  comprised  in  the  Strathmann /<2ei-commiM, 
the  Batthyany  fidei-commUs,  and  the  Hungarian 
fidei-commiss,  and  let  the  plaintiff  be  at  liberty  to 
take  such  proceedings  as  he  may  be  advised 
in  the  courts  of  Austria  and  Hungary  respec- 
tively for  the  purpose  of  ascertaining  the  amount 
of  any  such  liabilities ;  and  for  the  purpose  of 
taking  the  said  account  declare  as  follx>ws  :  That 
the  defendant  Annie  Smith,  as  the  legal  personal 
representative  of  the  said  testator,  is  entitled  as 
against  the  plaintiff  to  any  sum  which  maybe 
found  due  to  the  testator's  estate  or  his  allodial 
heirs  according  to  the  law  of  Austria  for  ameliora- 
tions in  respect  of  lands  and  estates  comprised  in 
the  Strathmann^ei-coiremis«  and  the  Batthyany 
fidei-commiss  respectively,  not  exceeding  the 
amount  which  may  be  found  due  from  his  estate 
or  his  allodial  heirs  in  respect  of  deteriora- 
tion in  respect  of  the  same  lands  and  estates 
respectively;  and  that  the  defendant  Annie 
Smith,  as  the  legal  personal  representative  of 
the  testator,  is  also  entitled  as  against  the 
plaintiff  to  any  sum  which  may  be  found 
due  to  the  testator's  estate,  or  his  allodial  heirs, 
according  to  the  law  of  Hungary  and  Croatia,  for 
amelioration  in  respect  of  the  lands  and  estates 
ligitized  by 


OeL  IS^  1887.1 


THE  LAW  TIMES. 


[Vol.  Lyii.,K.  8.-215 


Or.  OP  Apt.] 


Be  Waxsok  ;  Em  parte  PEiLun. 


[O.  OF  An. 


comprised  in  the  Hangariaa  fidei-eomm%»$»,  not 
«xoeeding  the  Bnm  which  nutj  be  fonnd  dae  from 
Ua  Mtate,  or  his  allodial  heirs,  in  respect  of 
deterioration  in  respect  of  the  same  lands  and 
eatites.  And  let  the  defendant  Annie  Smith  be 
at  liberty  to  take  such  proceedinf^  as  she  may  be 
advised  in  the  courts  of  Anstria  and  Hungary 
renectively,  for  the  purpose  of  ascertaining  thie 
ma  sums  due  for  ameliorations,  and  for  the  pnr- 
poae  of  taking  the  said  acconnta.  By  consent 
declare  thai  the  income  and  ontgoings  of  the 
«atataB  in  Austria  and  Hungary,  and  Croatia,  are 
apportionable  between  the  plaintiff  and  the  defen- 
dant Annie  Smith  for  the  current  halt-year,  or 
other  term,  including  the  25th  April  1883,  and 
that  snch  income  includes  produce,  wine,  tithes, 
obligations,  rent,  and  coupons,  or  other  income 
of  securities  belonging  to  the  entailed  estates  or 
^dei-commiase,  and  of  deposits  in  savings  banks, 
and  that  such  outgoings  include  allowances  to 
ofiScial  and  servants'  salaries,  insurance,  taxes, 
lates,  and  other  public  contributions,  interest,  and 
instalments  on  mortgages  and  loan,  and  disburse- 
ments for  sylvan  economy.  The  foregoing  declar- 
ations are  to  be  without  prejudice  to  the  right,  if 
any,  of  the  defendant  Annie  Smith,  to  insist  either 
in  Austria  or  Hungary  to  claim  for  ameliorations 
in  eioess  of  deteriorations,  and  also  to  the  right 
of  either  party  to  raise  any  question  not  incon- 
sistent with  the  said  declarations,  and  withoat 
prejudice  to  the  powers  of  the  judge  t>o  grant 
libMty  to  take  any  further  or  other  proceedings 
in  Austria  of  Hungary.  If  the  balance  of  the 
said  accounts  shall  be  certified  to  be  due  from 
the  plaintiff  to  the  defendant  (plaintiff  under- 
taking to  pay  the  same),  order  payment  by  the 
pfauntrff.  If  the  balance  of  the  said  accounts  is 
certified  to  be  due  to  the  plaintiff  from  the  eftate 
of  the  testator — ^if  the  defendant  Annie  Smith 
admits  assets,  order  for  payment ;  if  not,  order 
for  administration.  Liberty  to  defendants  to 
apply  for  liberty  to  advertise  for  creditors,  and  to 
pay  creditors,  other  than  the  plaintiff  and  legatees 
of  the  testator.  Add  three  last  paragraphs  of 
jndgment  of  North,  J."  (which  are  not  material  to 
this  report). 

Judgment    of  North,   J.   affirmed,  with  a 
variation. 

Solicitors  for  the  appellant,  Tyrrell,  Lewis,  and 
Co. 

Solicitora  for  the  plaintiff,  Aehurtt,  Morrie,  and 
Co. 

Solicitora  for  the  trustee,  Walforda. 


Wednesday,  June  8. 
(Before  Lord  Eshbk,  M.B.,  LnrsLET,  and 

LOPBS,  liJJ.) 

Be  Watsos'  ;  Ex  parte  Phillips,  (a) 

Adniiuttrator  —  Contracts  vnth  reference  to 
deeeated'a  estate  before  grant  of  administration 
— Uaiifieation  by  administrnior — Services  for 
benefit  of  estate  —  Practice  —  Appeal  —  Time- 
Order  LVIIL,  r.  16. 

A  stUieitor  during  a  time  when  there  was  no  per- 
sonal representative  of  a  deceased  testatrix,  the 
etteutor  of  whose  wUl  had  renounced  probaie,  did 
work  for  the  benefit  of  the  estate  vpon  the  retainer 

<•)  Bipottid  >r  A.  H.  BrtmarOH,  Eaq. ,  BuTlner-»t-L«r. 


of  one  Easton,  who  was  a  rdative  of  the  deceased. 

Subsequently    letters     of    admvnistraiion    were 

granted  to  Phillips. 
Held   (affirming    the    decision  of   the    Divisional 

Court)  that  Phillips  was  not  liable  to  pay,  aa 

administrator,  the  costs  of  the  soUeitorfor  work 

done  for  the  estate  during  the  time  when  there 

was  no  personal  representative. 
Held,  also,  that  an  appeal  from  an  order  directing 

a  review  of  taxation  must  be  brought  within 

twenty-one  days. 

Appeal  from  a  decision  of  the  Queen's  Bench 
Dirision  (Smith  and  Wills,  JJ.)  ordering,  a 
review  of  taxation. 

On  the  12th  May  1877  Mrs.  Harriet  Cross 
died,  having  dulv  made  her  will  and  appointed  an 
executor  thereof,  who  mncnnced  probate.  There- 
upon Ann  Phillips,  a  sister  of  tne  deceased,  in- 
structed T.  B.  Walton,  a  solicitor,  to  take  steps  to 
prevent  her  nephew  from  obtaining  letters  of 
administration ;  and,  on  the  7th  Aug.  1877,  an 
agreement  was  executed  by  Ann  Phillips,  and 
other  relations  of  the  deceased,  including  Bobert 
Phillips,  the  respondent,  whereby  Watson  was 
retained  to  perform  services  as  a  solicitor  in 
respect  of  the  obtaining  letters  of  administration, 
and  in  other  respects  relating  to  the  estate. 

On  the  3rd  Sept.  1878  letters  of  administration 
with  the  will  annexed  were  granted  to  Ann 
Phillips  and  Catherine  Koves,  who  was  a  sister  of 
the  deceased,  and  one  of  the  parties  to  the  agree- 
ment of  the  7th  Aug.  1877. 

Ann  Phillips  died  on  the  4th  Sept.  1879,  and 
Catherine  Noyes  died  on  the  12th  Dec.  1879. 

At  the  latter  date  Watson  had  performed  all 
the  work  in  respect  of  which  he  was  retained 
under  the  agreement. 

Shortly  after  the  death  of  Catherine  Noyes, 
one  Eaeton,  who  had  married  Ann  Phillips' 
daughter,  intermeddled  with  the  estate,  and  in- 
structed Watson  to  perform  further  services  as  a 
solicitor  in  respect  of  the  administration  of  it, 
and  under  this  retainer  Watson  continued  to  per- 
form services,  which  were  for  the  benefit  of  the 
estate,  until  June  1882. 

On  the  10th  June  1882  the  respondent,  Bobert 
Phillips,  gave  notice  to  Watson  revoking  his 
authority  to  act  as  solicitor  in  respect  of  the 
estate,  and  on  the  17th  Aug.  1882  letters  of  ad- 
ministration de  bonis  non  were  granted  to  Bobert 
PhilUps. 

In  Jan.  1886  Bobert  Phillips  obtained  an  order 
for  the  delivery  of  Watson's  oills  of  costs  against 
the  estate,  and  upon  taxation  the  master  allowed 
and  taxed  the  items  in  respect  of  the  work  done 
between  the  12th  Dec.  1879,  when  Catherine 
Noyes  died,  and  on  the  17th  Aug.  1882  when 
letters  of  administration  de  bonis  non  were  granted 
to  Bobert  Phillips,  and  Field,  J.  in  chambers 
refused  to  direct  a  review  of  that  taxation. 

The  Divisional  Court  (Smith  and  Wills,  JJ.) 
reversed  the  decision  of  Field,  J.,  and  ordered  a 
review  of  taxation,  directing  that  the  items  for 
work  done  between  the  12tn  Dec.  1879  and  the 
17th  Aug  1882  should  be  disallowed. 

The  solicitor  (Watson)  appealed. 

H.  F.  Biekins,  for  the  respondent,  took  the  pre- 
liminary objection  that  the  appeal  was  out  of  time, 
being  brought  after  the  expiration  of  twenty-one 
dafs  from  the  making    ox   the    wder:    (Order 
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Oreene,  Q.C.,  for  the  appellant,  contended 
that  the  order  was  a  final  jadgment,  and  asked 
for  an  extension  of  time  if  it  were  not. 

The  Court  held  that  the  appeal  ought  to  have 
been  brought  within  twenty-one  days,  and  that  it 
was  out  of  time,  but  as  an  indulgence  extended 
the  time. 

Greene,  Q.C.  and  W.  E.  Gordon  for  the  appel- 
lant.— This  work  was  done  by  Watson  properly 
for  the  benefit  of  the  estate,  during  the  time 
when  there  was  no  personal  representative  to 
protect  it,  and  was  for  the  benefit  of  the  estate. 
Phillips,  as  subsequent  administrator,  has  received 
that  benefit,  and  is  therefore  bound  t  o  pay  for  the 
work.  It  is  inequitable  and  against  conscience 
that  he  should  refuse  to  pay,  and  he  is  estopped 
from  saying  that  he  has  not  contracted,  or  has  not 
ratified  a  contract,  to  pay  for  this  work.  There 
is  no  authority  either  for  or  agaiast  an  adminis- 
trator's liability  to  pay  for  work  done  under  such 
circumstances  as  exist  in  this  case. 

Bigham,  Q.C.  and  E.  F.  Biekmi  for  the 
respondent,  were  not  called  on. 

Lord  EsHEE,  Mi.K. — As  to  the  costs  for  work 
done  bv  Watson  as  solicitor  during  the  interval 
when  there  was  no  personal  representative  of  the 
estate,  this  work  was  done  by  him  as  a  mere 
volunteer,  for  there  was  then  no  person  who 
could  authorise  him  to  do  work  on  behalf  of  the 
estate.  The  administrator  who  was  subsequently 
appointed  could  not  ratify  any  retainer  to  do  that 
work,  even  if  he  wished  to  do  so,  for  he  was 
appointed  to  look  after  the  interests  of  other 
persons,  who  were,  as  well  as  himself,  interested 
m  the  estate.  This  work  was  done  by  Watson 
upon  the  retainer  of  Easton,  who  had  no  right  to 
retain  him  on  behalf  of  the  estate,  and  Watson 
must  look  to  Easton  for  his  costs  of  this  work. 
Speaking  for  myself  only,  I  think  that  the  only 
way  in  which  a  subsequent  administrator  can  be 
liable  as  administrator,  is,  if  he,  as  administrator, 
has  contracted  with  some  person  to  do  the  work, 
and  that  he  cannot  ratify,  as  administrator,  any 
contract  for  work  done  before  he  was  appointed 
administrator,  even  if  he  himself  had  contracted 
for  it  expressly  on  behalf  of  the  estate,  and  had 
agreed  to  ratify  the  contract  as  administrator  as 
soon  as  he  was  appointed.  In  this  case,  however, 
there  was  no  contract  by  the  administrator  before 
his  appointment,  and  therefore  nothing  to  be 
ratified,  and  even  if  there  had  been  a  contract 
which  conld  have  been  ratified  by  Phillips,  he  has 
not  ratified  it.  Mr.  Greene  has  therefore  been 
driven  to  look  for  some  other  principle,  apart 
from  contract,  upon  which  Phillips,  as  admmis- 
trator,  is  liable  to  pay  these  costs.  There  is  no 
principle  of  eguity  or  rule  of  law  by  which  an 
administrator  is  bound  to  pay  for  work  which  he 
has  not  ordered,  and  which  has  not  been  done  for 
him.  Then  Mr.  Greene  says  that,  the  work  having 
been  done  for  the  benefit  of  the  estate,  the  ad- 
ministrator is  bound  in  conscience  to  p&y  these 
costs ;  but  I  decline  to  be  a  party  to  making  any 
new  law  to  compel  people  to  do  what  they  are  in 
conscience  bound  to  do.  Indeed  I  do  not  see  how 
an  administrator  can  in  conscience  be  bound  to 
pay  any  costs  out  of  the  estate  of  which  he  is 
administrator — not  oat  of  his  own  pocket.  This 
appeal  must  be  dismissed. 

LiNDLET,  L.J.— I  am  of  the  same  opinion.  In 
this  case  we  have  not  to  determine  whether,  if  the 


administrator  had  decided  to  pay  these  costs,  he- 
could  have  charged  them  against  the  estate,  but 
we  have,  in  effect,  to  tax  under  a  certain  order 
the  solicitor's  bill  of  costs  "  against  Bobert 
Phillips,  the  administrator  of  the  nersonal  estate 
and  effects  of  Harriet  Gross."  The  solicitor  bas- 
inserted  in  his  bill  items  for  which  the  persoa 
named  in  the  order  is  not  responsible,  for  they  are 
for  work  done,  after  Harriet  Cross's  death,  when 
there  was  no  personal  representative  of  her 
estate.  There  is  nothing  in  the  order  to  tax 
about  snch  costs,  and  therefore  they  roust  be  dis-- 
allowed.  This  is,  in  my  opinion,  the  short  answer 
to  the  appellant's  case. 

LoFia,  L.J. — ^I  am  of  the  same  opinion. 

Appeal  ditmiued. 

Solicitors  for  the  appellant,  SmUea,  Binyon,  and. 
OUard,  for  G.  H.  Page,  Hay. 

Solicitor  for  the  respondent,  T.  JS.  Watson. 


Friday,  June  24. 

(Before  Lord  Esheb,  M.B.,  Lindlet  and  Lopss^ 
L.JJ.) 
Jokes  amd  Co.  v.  Whitajlek.  (o) 
Prineipal  and  surety — Discharge  of  principal^ 
Beservation  of  rights  against   sur^y  —  BigUm 
of  surety  against  principal. 
The  acceptor  of  a  hill  of  exchange  for  1001.  hein^ 
sued  thereon  by  the  holders,  paid  into  court  thif 
sum  of  301.  in  satisfaction  of  the  whole  cause  of 
action.      The  holders  gave  notice  (in  Form  4. 
App.  B.  of  the  B.  S.  G.  1883)  that  they  tueepted 
thiU  sum,  having  previously  written  to  the  acceptor 
to  say  that  the  indorsera  had  arranged  to  pay  tha 
balance  of  701.,  and  toould  sue  the  acceptor  there- 
for. 
Held  (affirming  the  judgment  of  Stq>hen,  J.)  that 
the  acceptor  was  not  thereby  absolutely  released, 
and  that  the  indorsers,  having  paid  the  baianoe, 
could  recover  it  from  the  acceptor. 
Affeal  from  the  judgment  of  Stephen,  J.  at  trial 
without  a  jiry. 

A  bill  of  exchange  for  £100  was  drawn  by  one- 
Heywood  and  accepted  by  Whitaker,  and  was 
banded  by  Whitaker  to  Heywood  that  he  might 
get  it  discounted  for  Whitaker.  Heywood  sold 
the  bill  to  Jones  and  Co.  for  701.,  of  which  he- 
handed  over  302.  to  Whitaker,  telling  him  that  he 
could  obtain  no  more  for  the  bill.  Jones  and  Co.. 
discounted  the  bill  with  their  bankers,  the  London 
and  Korth- Western  District  Bank,  who  carried 
the  lOOi.  to  t.he  credit  of  Jones  and  Co.'s  current 
account,  debiting  them  with  the  discount.  The 
bill  fell  due  on  the  19th  Dec.  1885,  and  was  dis- 
honoured, and  the  bank  upon  the  24th  Dec  com- 
menced an  action  thereon  against  Whitaker  and 
Jones  and  Co.  The  writ  was  not  served  upon 
Jones  and  Co.  Whitaker,  having  obtained 
leave  to  defend  upon  payment  into  court  of 
30{.,  delivered  a  defence,  alleging  the  fraud  of 
Heywood,  that  neither  Jones  and  Co.  nor  the  bank 
had  given  value  for  the  bill,  and  that  they  both 
knew  of  the  fraud ;  and  he  also  paid  into  court 
the  sum  of  302.  in  satisfaction  of  the  whole  o^  the- 
bank's  cause  of  action. 

On  the  26th  Feb.  1886  the  bank  gave  notice  t» 
Whitaker  (in  form  No.  4  in  Appendix  B.  of  the 
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Bnles  of  the  Supreme  Coart  of  1883)  that  they 
iccepted  the  sum  of  30{.  in  satiftfaction  of  the 
claim  in  respect  of  which  it  had  been  paid  into 
court,  and  proceeded  to  tax  their  costs  under 
Order  XXII.,  r.  7. 

On  the  25th  Feb.  the  solicitors  of  the  bank 
wrote  a  letter  to  Whitaker's  solicitors,  which  was 
received  upon  the  same  day  as  the  notice,  as 
follows : 

Defendant!  Jones  and  Co.  haTlng  prorided  for  the 
btlanoe  of  the  bill,  we  shall  take  the  301.  out  of  oonrt, 
ud  tax  ooata.  We  aie  instracted  hj  Jones  and  Co.  to 
gnoeed  to  recorer  the  amount  due  to  them  on  the  bill, 
mil  joQ  aooept  aerriae  P 

The  bank  then  credited  Jones  and  Co.  with  302. 
and  debited  them  with  1002.,  the  amount  of  the 
bill,  and  the  bill  was  handed  over  to  Jones  and 
Co.  The  present  action  was  then  commenced  by 
Jones  and  Co.,  as  holders  of  the  bill,  against 
Wbitaker  to  recover  the  unpaid  balance  of  702. 

Stephen,  J.,  gave  judgment  for  the  plaintiffs 
for  752.,  which  included  interest. 

Wbitaker  appealed. 

Eonee  Avory  for  the  defendant. — When  the 
bank  took  ont  of  court  the  sum  of  302.  in  satis- 
faction of  their  cause  of  action,  the  bill  became 
satisfied  and  discharged,  and  all  persons  liable 
thereon  were  discharged.  The  bank  could  not 
then  have  sued  Jones  and  Co.  for  the  balance  of 
702.,  and  therefore  Jones  and  Go.  cannot  sue 
Wbitaker: 

KUa  of  Exchange  Aet  1882  (45  *  46  Viot.  o.  61),  s. 

62,  anb-seet.  2 ; 
Cook  T.  Utter,  7  L.  T.  Bep.  N.  S.  712 ;  13  C.  B.  593. 

Jones  and  Co.  were  in  the  position  of  sureties,  and 
the  dischar^  of  Whitaker  released  them,  there 
being  no  express  reservation  of  rights  against 
tbem: 

Foster  r.  Dawber,  6  Exch.  830. 
The  letter  sent  by  the  solicitors  of  the  bank  could 
not  operate  as  a  reservation  of  rights,  for  Whitaker 
never  agreed  that  the  rights  against  sureties 
ahonld  be  reserved,  and  the  bank  could  only  take 
the  302.  oat  of  court  upon  the  same  terms  as  it 
bad  been  paid  in,  in  full  satisfaction  of  the  bill  of 
exchange : 

BngUeh  v.  Darley,  2  B.  4s  P.  61 ; 

Muir  T.  Craw/ord,  L.  Bep.  2  So.  &  D.  456  ; 

Wetb  V.  BeurUt,  3  K.  A  J.  438 ; 

B^ehervaUe  y.  Lewie,  26  L.  T.  Bep.  N.  S.  848 ;  L.  Bep. 
7  C.  P.  372. 
/.  O.  WUt  for  the  plaintiffs. — If  these  two  docu- 
ments, the  notice  and  the  solicitor'  letter,  had 
been  sent  to  Whitaker  apart  from  any  action, 
when  read  together  they  could  not  be  construed 
as  an  ab^olnte  unconditional  release  of  Whitaker. 
The  plaintiffs  were  driven  by  stress  of  the  Bules 
of  Court  to  accept  the  302.  in  the  way  in  which 
they  did,  and  from  that  an  intention  to  discharge 
the  bill  for  302.  cannot  be  inferred,  nor  can  their 
intention  as  expressly  indicated  by  their  letter  be 
affected.  It  is  clear  that  they  reserved  their 
rights  against  Jones  and  Co.,  and  that  Jones  and 
Co.  could  therefore  pay  the  balance  and  sue  the 
defendant  for  it : 

Jfinr  V.  Crawford,  L.  Bep.  2  So.  4s  D.  4S6. 
Lord  EsHEB,  M.R. — The  facts  of  this  case  are 
not  difficult  to  understand.  The  defendant  was 
in  want  of  money,  and  accepted  a  bill  for  1002., 
which  was  to  be  discounted  for  him  by  a  friend, 
And  he  accepted  that  bill  for  the  very  purpose 
that  it  should  be   transferred  to  someone  for 


whatever  sum  could  be  obtained  for  it.  He 
certainly  could  not  have  expected  to  obtain  1002. 
for  it,  and  he  authorised  his  friend  to  get  what- 
ever amount  he  could  for  it,  and  the  friend  ought 
to  have  handed  over  to  him  the  whole  of  the  pro> 
ceeds.  The  bill  was  taken  to  the  plaintiffs,  and 
they  gave  702.  for  it,  buying  it  for  that  sum. 
Their  rights  against  the  acceptor  then  were  to 
sue  him  for  the  whole  1002.,  and  they  discounted 
the  bill  with  their  bankers,  who  credited  them 
with  1002.  The  bill  was  dishonoured  at  maturity, 
and  the  bankers  sued  their  customers  and  the 
acceptor  for  the  amount.  The  acceptor  having^ 
delivered  a  very  troublesome  defence,  and,  also 
paid  into  court  the  sum  of  302.  in  satisfaction, 
the  bankers  very  wisely  ceased  their  action  and 
took  the  302.  out  of  court.  They  saw  their  custo- 
mers, and  armnged  with  them  for  the  payment 
of  the  balance  of  701.,  and,  thereupon,  at  the  same 
time  as  they  gave  notice  that  they  would  take  the- 
302.  out  of  court,  they  wrote  a  letter  to  the  defen- 
dant giving  him  express  notice  that  they  did  not 
mean  to  discharge  tne  bill  by  receiving  302.,  or  to 
give  it  up  to  him,  but  that,  on  the  contrary,  Jones 
and  Co.  would  be  entitled  to  the  bill,  and  would 
sue  him  for  the  balance.  The  result  is  that, 
according  to  the  case  of  Muir  v.  Crawford,  the 
defendant  was  not  absolutely  released,  but  wa» 
left  liable  to  repay  the  sureties.  It  is  said,  that 
we  are  bound  by  tne  forms  of  procedure  to  con- 
strue the  acceptance  of  302.  by  ttin  bankers  as  an 
absolute  release  of  the  defendant,  but  we  decline 
to  be  hampered  by  such  forms,  aud  we  look  only 
at  what  was  the  real  transaction  between  the- 
parties,  from  which  it  is  clear  that  there  was  no 
intention  to  give  an  absolute  discharge  to  the 
defendant.  Tne  plaintiffs  therefore  are  entitled 
to  sue,  if  they  have  paid  the  bank.  They  have 
paid  the  bank,  and  are  entitled  to  recover  the- 
whole  amount  of  752. . 

LiNDLBT,  L.J. — ^This  case  raises  a  question 
which  at  one  time  looked  difiScult,  but  the  diffi- 
culty has  vanished  now  that  the  facts  have  been 
made  clear.  Counsel  for  the  defendant  raised  a 
very  ingenious  argument  upon  the  facts  of  the 
prior  action  [His  Lordship  shortly  stated  the 
facts]  and  said  that  the  result  was  to  discharge- 
every  party  to  the  bill.  It  is  clear,  however, 
from  the  letter  of  the  25th  Feb.  1886,  that  some 
kind  of  arrangement  had  been  made  between 
Jones  and  Co.  and  their  bankers,  that  the  bankers 
should  take  the  302.  out  of  court,  and  that  Jonee 
and  Co.  should  pay  the  balance  of  702.  Under 
those  circumstances  what  is  the  effect  of  the  302. 
haying  been  taken  out  of  court  P  If  Jones  and 
Co.  h^  at  that  time  already  paid  the  702.,  it  could 
not  be  that  the  mode  in  which  the  defendant  had 
pleaded  his  payment  into  court,  and  the  form  of 
acceptance  provided  by  the  rules  could  defeat 
Jones  and  Co.'s  right  to  have  the  bill  as  against 
Whitaker.  The  effect,  therefore,  of  what  took 
place  is  not  that  the  bill  was  discharged,  as  pro- 
vided by  sect.  62  of  the  Bills  of  Exchange  Act 
1882,  but  that  the  bank  held  the  bill  for  the  plain* 
tiffs,  who,  having  at  the  time  this  action  was  com- 
menced paid  the  bank  the  balance  of  702.,  are 
entitled  to  recover  it  from  the  defendant. 

LoFES,  L.J. — The  defendant  says  that  this  bill 
was  discharged  by  a  p>ayment  of  302.,  and  that  the 
absolute  discharge  of  the  principal  debtor,  the 
acceptor,  discharged  all  parties  who  were  in  the 
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position  of  sureties  as  the  plaintiffs  were.  If  the 
discharge  was  not  absolate,  and  there  was  a 
reservation  of  rights  against  sureties,  the  plain- 
tiSs  were  bound  to  pay  the  banlc,  and  having  done 
so,  can  sue  the  defendant.  I  am  of  opinion  that  there 
was  a  reservation  of  rights  in  this  case,  and  that 
there  was  no  absolnte  discharge.  It  is  clear  from 
their  letter  that  the  bankers  intended  to  reserve 
their  rights  against  Jones  and  Co.  It  is  said  that 
the  bankers  upon  receiving  the  30Z.  ought  to  have 
handed  over  the  bill  to  Whitaker,  bnt  this  they 
could  not  do,  for  thej  were  tmstees  of  the  bill  for 
the  plaintiffs  when  the^  provided  for  payment  of 
the  balance  of  701.  This  case  is  within  the  autho* 
ritj  of  ifvir  v.  Crawford,  and  the  plaintiffs  are 
entitled    to    recover   all  that  they  paid    their 

^'*^'^-  Afpeci  ditmitsed. 

Solicitors  for  the    plaintiffs,  Valpy,  OhapUn, 
and  Peckham. 

Solicitors  for  the  defendants,  Kerly,  Son,  and 
Verien. 


June  8  and  Jtdy  9. 

(Before  Lord  Esheh,  M.B.,  Likblet  and 

Lopes,  L.JJ.) 

Johnston  and  othebs  v.  The  Salvage  Association 

AND  McKiver.  (a) 
Fraeiiee  —  Third-party  notice  —  Gonlraett  of  in- 
demnily — Marine  insurance — Suing  and  labour- 
ing clause — Order  XVI.,  r.  48. 

The  defenda/nt  McKiver  insured  his  ship  hy  a 
policy  containing  ths  usual  suing  and  labouring 
clause.  The  plaintiffs  sued  him  for  work  and 
labour  done  and  expenses  incurred  by  them,  at 
his  request,  in  attempting  to  save  the  ship  during 
the  continuance  of  me  policy. 

Held  {aMrming  the  decision  of  the  Queen's  Bench 
Division),  that  tlxs  defendant  McKiver  was  not 
entitled  to  bring  in  the  underwriters  as  third 
parties  under  Order  XVI.,  r.  48,  because  tliey 
had  not,  by  the  suing  and  labouring  clause, 
contracted  to  indemnify  him  against  the  demand 
of  the  plaintiff. 

Appeal  from  the  Queen's  Bench  Division  (Lord 
Coleridge,  L.C.  J.,  and  A.  L.  Smith,  J.) 

This  was  an  action  against  the  Salvage  Associa- 
tion and  against  McKiver  for  work  done,  services 
rendered,  and  expenses  incurred  by  the  plaintiffs 
for  the  defendants,  at  their  request,  in  attempting 
to  save  the  ship  Maggie  Robertson  and  her  cargo, 
which  was  wrecked  on  the  coast  of  Brazil,  and 
also  for  damages  against  the  defendants,  or  one 
of  them,  for  misrepresentation  or  breach  of 
warranty  of  authority  to  employ  the  plaintiffs  to 
act  on  behalf  of  the  underwriters  of  tne  ship  and 
cargo.  The  defendant,  who  was  the  owner  of 
the  ship,  had  chartered  her  to  certain  railway 
companies  in  Buenos  Ayres,  to  carry  coals  to 
South  America,  and  had  effected  policies  of  in- 
surance, containing  the  usnal  suing  and  labouring 
clause,  with  the  Home  and  Colonial  Marine 
Insurance  Company,  and  other  firms  of  under- 
writers. The  ship  became  a  total  loss,  and  was 
abandoned,  and  the  underwriters  had,  long  before 
this  action  was  commenced,  paid  McKiver  as  for 
a  total  loss.  The  action  had  originally  been  com- 
menced against  the  Salvage  Association  only,  but 

<•)  Bapoctod  br  A.  H.  BmuiToa,  Bni,,  BuriMsMit-Law. 


McKiver  was  subsequently  joined  as  a  defendant. 
McKiver  then  applied  at  chambers  for  leave  to 
issue  and  serve  upon  the  underwriters  a  third- 
party  notice  under  Order  XVI.,  r.  4S,  claiming  to 
De  indemnified  by  them  against  the  claim  of  the 
plaintiffs  for  work  and  labour  done,  and  expenses 
incurred,  on  the  ground  that  the  underwritezB 
had  by  the  policies  of  insurance  contracted  to 
indemnify  him  against  such  demands. 

Manisty,  J.,  in  chambers,  gave  leave  to  serve  a 
third-party  notice,  but  the  Divisional  Court  T9- 
scinded  his  order. 

The  defendant  McKiver  appealed. 

Bigham,  Q.C.  and  /.  Walbm,  for  the  appellant. 
— This  is  a  proper  case  for  a  third-party  notice 
under  Order XvT., r.  48.  The  underwriters  are 
bonnd  to  pay  to  McKiver  whatever  he  may  have 
to  pay  the  plaintiffs  for  services  to  the  ship. 

Cohen,  Q.C.  and  SoUams  for  ^.he  respondents.-^ 
Order  XVI.,  r.  48,  does  not  apply  here,  for  there 
is  no  contract  between  the  underwriters  and 
McKiver  that  they  will  indemnify  him  against 
any  sums  he  may  be  bound  to  pay  to  the  plaintifEs. 
The  rule  is  limited  to  cases  in  which  the  defen- 
dant has  a  direct  right  to  be  indemnified  by  the 
proposed  third  party,  arising  from  a  contract  to 
indemnify : 

Birmingham  and  District  Land  Company  v.  London 
and  Ilorth-Weslem  Railway  Company,  55  L.  T. 
Bap.  N.  S.  699 ;  34  Ch.  Div.  261. 
The  suing  and  labouring  clause  in  the  policies 
gives  no  such  right.'  The  only  right  which 
McKiver  has  is  to  sue  the  underwriters  for  any 
money  he  may  have  properly  expended  on  their 
behalf.  The  issues  between  the  plaintiff  and  the 
defendant,  and  the  defendant  and  the  third 
party,  must  be  the  same,  but  in  this  case  they  are 
not. 

Bingham,  Q.C.  in  reply. — The  operation  of  the 
rule  is  not  limited  to  cases  where  there  is  a  con- 
tract to  indemnify  against  liability  upon  the  very 
'  contract  upon  which  the  plaintiff  sues.  The  ex- 
pressions of  Cotton,  L.J.  in  his  judgment  in  Bir- 
mingham District  Land  Company  v.  London  and 
North-Westem  Railway  Company  («W  sup.)  show 
that  he  did  not  intend  so  to  limit  the  right  given 
by  Order  XVL,  r.  48.  He  says  :  "  Of  course,  if  A. 
requests  B.  to  do  a  thing  for  him,  and  B.  in 
consequence  of  his  doing  tnat  act,  is  subject  to 
some  liability  or  loss,  then,  in  conse<^uence  of 
the  request  to  do  the  act,  the  law  implies  a  con- 
tract by  A.  to  indemnify  B.  from  the  consequence 
of  his  doing  it.  In  that  case  there  is  not  an 
express  but  an  implied  contract  to  indemnify  the 
party  for  doing  what  he  does  at  the  request  of 
the  other."  Here,  by  the  effect  of  the  suing  and 
labouring  clause,  the  defendant  did  incur  liability 
at  the  request  of  the  underwriters.  It  is  not 
necessary  that  the  issues  should  be  the  same; 
one  issue  must  always  be  different,  viz.,  whether 
the  third  party  did  contract  to  indemnify  the 
defendant.  Cur.  adv.  wit. 

July  9. — ^The  following  judgments  were  de- 
livered : 

LiNDLEY,  L.J.  (after  stating  the  nature  of  the 
action). — The  claim  of  the  plaintiffs,  Johnston 
and  Co.,  against  McKiver  is  twofold,  viz. :  (a)  for 
work  and  labour  and  expenses  done  and  incurred 
by  the  plaintiffs  for  the  defendant  at  his  request; 
(o)  for  damages  for  misrepresentation  or  breach 
of  warranty  by  the  defendant  of  his  authority  to 
ligitized  by  VjOOQlL 
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act  for  other  people  in  employing  the  plaintiffs 
to  do  what  they  did.  The  work  ana  labour 
and  ezpenaes  sned  for  were  done  and  incnrred 
by  the  plaintiffs  in  saving  or  Attempting  to 
save  a  ship  and  cargo.  The  ship  was  insured 
by  the  defendant  with  the  persons  soaght  to  be 
introdnced  as  third  parties.  The  misrepresenta- 
tion alleged  is  as  to  McKiver's  authority  to 
employ  the  plaintiffs  for  the  underwriters.  The 
ship  was  totally  lost,  and  was  abandoned  to  the 
unoerwriters,  and  they  long  since  paid  McKiver 
•B  for  a  total  loss.  His  claim  against  them  now 
is  hosed  on  the  sning  and  labonriag  clauses  in 
the  policies,  and  is  resisted  by  the  underwriters. 
The  nature  and  effect  of  the  suing  and  labouring 
clause  are  fully  explained  in  Kiditon  v.  Empire 
Marine  Inturanee  Vompany  (L.  Bep.  1  C.  F.  635 ; 
2  C.  P.  367),  and  Lohn  t.  Ail<Ae$on  (4  App.  Cas. 
756).  It  is,  in  substance,  a  contract  by  which  the 
tinderwriter  aerrees  to  pay  the  assured  the  ex- 
pense he  may  reasonably  and  properly  incur  in 
preyenting  a  loss  which,  if  it  occurred,  would  fall 
on  the  underrrriters  under  the  other  clauses  in  the 
policy.  Such  a  contract  is  not  a  contract  of  in- 
aemnity  in  any  proper  sense ;  it  is  a  contract  to 
pay  the  assured  expenses  which  he  may  incur, 
but  not  to  indemnify  him  against  any  claims 
made  by  other  people  against  hira.  In  equity, 
a  contract  to  indemnify  can  be  specifically  en- 
forced before  there  has  been  any  such  breach  of 
the  contract  as  would  sustain  an  action  at  law.  In 
equity  the  plaintiff  need  not  pay,  and  perhaps 
might  ruin  himself  before  seeking  relief.  He  is 
entitled  to  be  relieved  from  liability.  But  in  this 
case  McKiver  would  have  no  Uieus  standi  in 
eqoity  against  the  underwriters  if  he  were  to  seek 
specific  performance  of  a  contract  to  indemnify 
him  against  Johnston  and  Co.'s  demand.  As- 
suming, therefore,  that  the  underwriters  are 
liable  to  pay  McKiver  for  services  and  ex- 
penses under  the  suing  and  labouring  clause, 
and  assuming  that  these  services  and  expenses 
are  included  in  those  in  respect  of  which  Johnston 
is  suing  McKiver,  I  am  of  opinion  that  this  case 
is  not  within  Order  XYI.,  r.  48,  and  that  the 
imderwriters  rannot  be  brought  in  as  third 
parties  under  that  rule.  The  effect  of  the  rule 
was  fully  considered  by  the  Court  of  Appeal  in 
BirminghwM  and  District  Land  Company  v. 
London  and  North-Western  Railway  Company 
(tmpra),  and  the  court  there  laid  down  that  the 
rule  only  applies  to  cases  where  the  third  party 
was  under  some  obligation,  by  contract  or  other- 
wise, to  indemnify  the  defendant  against  the 
demand  of  the  plaintiff.  This  construction  is,  in 
my  opinion,  warranted  by  the  history  of  the  rule, 
by  its  language,  and  by  the  forms  referred  to  in 
it.  Whatever  obligation  the  underwriters  may 
be  under  to  McKiver,  they  are  under  no 
obligation  to  indemnify  him  against  the  claims  of 
the  plaintiffs,  or  any  of  them  or  any  part  thereof. 
There  is  clearly  no  oblifption  on  the  part  of  the 
underwriters  to  indemnify  McKiver  against  the 
consequences  of  any  representation  he  may  have 
made  as  to  his  authority  to  employ  the  plaintiffs 
on  their  behalf,  or  on  behalf  of  any  other  person. 
The  appeal  ought  to  be  dismissed.  The  Master 
of  the  Bolls  agrees  on  the  ground  that  the  suing 
and  labouring  clause  does  not  apply. 

LoFis,  L.J. — This  case  raises  the  question  as 
to  what  is  the  meaning  and  scope  of  Order  XYI., 
r.  48.    Does  it  apply  to  cases  other  than  those 


where  the  third  part^  has  contracted  to  indemnify 
the  defendant  against  a  claim  made  by  the 
plaintiff  P  Under  the  old  rules  before  the  recent 
amendment,  the  defendant  had  a  much  larger 
power  than  under  the  present  rule  to  bring  in 
third  parties  agaiust  whom  he  might  claim  some 
relief  or  remedy  over.  The  present  rule  was 
intended  to  curtail  the  old  rule.  Under  the 
present  rule  the  defendant  must  make  out 
a  prima  facie  case,  showing  that  he  is  entitled  to 
contribution  or  indemnity  ag^ainst  the  third  party. 
The  defendant  here  is  not  entitled  to  contri- 
bution ;  he  must  therefore  make  out  a  prima  facie 
case  that  he  is  entitled  to  indemnity.  I  am  of 
opinion  that  he  does  not  make  out  such  a  case. 
I  agree  with  what  was  laid  down  in  the  case  of 
the  Birmingham  and  District  Land  Company  y. 
London  and  North-Western  Railway  Company 
(supra),  viz.,  that  to  bring  a  case  within  the  rule 
there  must  be  a  direct  right  to  indemnity  as  such 
— a  right  which  can  be  enforced  either  at  law  or  in 
equity.  Lindley,  L.J.,  has  fully  stated  the  nature 
of  the  claim  of  the  plaintiff,  against  the  defendants, 
and  the  other  facts  of  the  case  which  are  material. 
It  seems  to  me  that,  whatever  may  be  the  liability 
of  the  underwriters  to  McKiver,  the  underwriters 
are  in  no  way  bound,  either  at  law  or  in  equity, 
to  indemnify  him  against  the  claim  of  the  plain- 
tiffs in  this  action,  or  any  part  of  it.  There  is  no 
contract  by  them,  either  express  or  implied,  to 
undertake  such  a  liability.  This  case  is  covered 
by  the  case  I  have  cited,  and  the  appeal  must  be 
ismisse  .  Appeal  dismissed. 

Solicitor  for  the  appellants,  Clements. 
Solicitors  for  the  respondents,   Wailons,  £mM, 
and  Johnson. 


HIGH    COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Tuesday,  JtUy  12. 

(Before  Chitty,  J.) 

Be  Dash  ;  Dabley  v.  Kino  ;  Kino  v.  Darut.  (a) 

Will  —  Life  interest — Forfeiture — Felony — Act  to 
abolish  Forfeitures  for  Treason  and  Felony  1870 
(33  #■  34  Vtct.  c.  23),  m.  8,  30. 

A  testatrix,  by  her  will,  dated  in  July  1869,  devised 
and  bequeathed  all  her  real  and  personal  estate 
to  T.  K.  in  trust  for  her  sister  M.  G.for  life,  and 
after  her  decease  upon  trust  to  pay  to  or  permit 
H.  C.  D.  to  receive  the  interest  for  his  life,  bvi  if 
he  sliould  become  bankrupt,  or  publicly  tnsolveiU, 
or  sltould  compound  with  his  creditors,  or  should 
assign  or  incumber  his  interest  under  the  trust, 
or  any  part  thereof,  or  should  otherwise  by  hi* 
oum  act,  or  by  operation  of  law,  be  deprived  of 
the  absolute  personal  enjoyment  of  the  same 
interest,  or  any  part  thereof,  then,  and  in  eitJier 
of  such  cases,  the  trust  in  favour  of  H.  C.  D. 
should  be  void,  and  T.  K.  should  thenceforth  apphf 
the  interest  for  the  maintenance,  education,  and 
support  of  the  children  of  3.  C.  D.  The  testatrix 
died  in  1871,  and  M.  C.  died  in  1881. 

In  July  1878  H.  C.  D.  wa*  convicted  of  felony, 
and  sentenced  to  ten  years'  penal  servUudis. 
Before  the  expiration  of  his  sentence  he  obtained 

(a)  Baportad  by  A.  CoriaiaNa  Sat,  Eaq.,  BaiTliitar-kt-I«. 
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a  tieket-of-Uave,  and  eommeneed  this  action  for 
the  adminUtration  of  thji  ettate  of  tettalrix,  and 
daimed  the  arrears  of  interest. 

Held,  that,  vrder  teet.  30  of  the  Act  33  ^  34 
Vict.  c.  23,  Ae  could  cowmertee  the  adion. 

Meld,  also,  that  he  had  not  beeti  deprived  <f  the 
actual  enjoyment  of  the  life  interest  oy  any  opera- 
tion of  lav  ;  and  that  he  was  entitled  to  all  arrears 
of  interest. 

■Catherihe  Dash,  by  her  will,  dated  the  8th  Joly 
1869,  appointed  Thomas  King  sole  trustee  and 
executor  thereof ;  and  thereby  devised  all  her  real 
estate  and  gave  and  bequeathed  all  the  residue  of 
her  personal  estate  and  effects  whatsoever  and 
wberesover  unto  Thomas  King,  upon  trust  as  to  a 
certain  messuage  or  tenement  and  premises  to  pay 
to  or  permit  her  sister  Mary  Childs  to  receive  the 
rents  thereof  for  the  term  of  her  natural  life ;  and 
after  the  decease  of  Mary  Childs,  the  testatrix 
directed  that  the  same  messuage  or  tenement  and 
premises  should  sink  into  and  foim  part  of  her 
residuary  estate,  and  be  held  and  disposed  of 
accordingly ;  and  the  testatrix  directed  that  the 
trustee  or  trustees  for  the  time  being  of  her  will 
should  Btand  possessed  of  and  interested  in  the 
whole  of  her  residuary  real  and  personal  estate 
«ud  effects,  and  also  of  her  saia  messuage  or 
tenement  and  premises,  from  and  after  the  decease 
of  her  sister  Mary  Childs,  upon  trust  to  pay  or 
permit  Henry  Charles  Darley  to  receive  the  net 
rents,  interest,  and  proceeds  thereof  for  the  term 
of  his  natural  life  (he  thereout  keeping  her  real 
estate  in  good  repair  anil  insured  against  loss  or 
damage  by  fire) ;  but  if  Henry  Charles  Darley 
•should  become  bankrupt  or  publicly  insolvent,  or 
should  compound  witn  his  creditors,  or  should 
assign  or  incumber  or  attempt  to  assign  or 
incumber  his  interest  under  the  trust  or  any 
part  thereof,  or  should  otherwise  by  his  own 
*ct  or  by  operation  of  law  be  deprived  of  the 
absolute  personal  enjoyment  of  the  same  interest 
or  any  part  thereof,  then,  in  either  of  such  cases, 
the  trust  thereinbefore  contained  in  favour  of 
Henry  Charles  Darley  should  be  void,  and  the 
trustee  or  trustees  for  the  time  being  thereof 
-should  thenceforth,  during  the  remainder  of  the 
life  of  Henry  Charles  Darley,  apply  such  rents, 
interest,  and  annual  proceeds  for  the  maintenance, 
education,  and  support  of  the  children  of  Henry 
Charles  Darley  as  thereinafter  mentioned ;  and 
from  and  immediately  after  the  decease  of  Henry 
Charles  Darley,  the  testatrix  directed  the  trustee 
■or  trustees  for  the  tinre  being  of  her  will  to  sell, 
'dispose  of,  and  convert  into  money  the  whole  of 
her  said  residuary,  real,  and  personal  estate  and 
effects  in  manner  therein  appearing;  and  the 
testatrix  directed  that  the  trustee  or  trustees  for 
the  time  bein^  of  that  her  will  should  stand  pos- 
sessed of  and  interested  in  the  net  produce  of  her 
-estate  and  effects  (after  paying  all  expenses 
attending  such  sale  and  conversion),  upon  trust 
to  pay  and  divide  the  same  unto  and  equally 
between  and  among  Walter  Reginald  Darley, 
Lawrence  Charles  Darley,  Adelle  Eliza  Kate 
Darley,  and  a  female  infant  child  then  not  named, 
all  severally  the  children  of  Henry  Charles 
Darley,  and  any  children  of  his  thereafter  to  be 
born,  that  should  be  living  at  his  decease,  and 
the  issue  of  any  of  them  that  should  be  then  dead 
-and  have  left  issue,  in  equal  shares  and  propor- 
tions, the  issue  of  any  deceased  child  nevertheless 


to  take  only,  and  if  more  than  one,  equally  between 
them,  the  share  which  his  or  her  or  their  deceased 
parent  would  have  been  entitled  to  if  living,  the 
shares  of  such  children  and  issue  respectively  to 
be  interests  vested  in  and  to  be  paid  and  payable 
to  them  respectively,  as  and  wnen  they  should 
severally  and  respectively  attain  the  age  of 
twenty-one  years,  and  the  interest  thereof  in  the 
meantime  to  be  applied  for  their  respective  main- 
tenance, education,  and  support.  And  the  tes- 
tatrix declared  that  Thomas  King,  who  was  her 
attorney  and  solicitor,  should  continue  to  act  as 
such  in  al)  matters  relative  to  her  property  and 
affairs,  and  be  paid  and  allowed  all  professional 
charges  which,  if  employed  as  attorney  or  soli- 
citor to  her  trustees,  not  being  himself  a  trustee, 
he  should  be  entitled  to  make. 

The  testatrix  made  a  codicil  to  her  will,  dated 
the  22nd  Feb.  1871,  by  which  codicil  she  Rave 
various  small  pecuniary  legacies,  but  such  codicil 
in  no  other  way  affected  the  residuary  devise  and 
bequest  contained  in  the  will. 

By  a  second  codicil  to  her  will,  dated  the  1st 
March  1871,  the  testatrix  bequeathed  to  Mary 
Childs  an  annuity  of  10!.,  and  charged  the  whole 
of  her  real  estate  with  the  payment  thereof  ;  and 
the  testatrix  thereby  revoked  a  bequest  of  her 
household  furniture,  books,  plate,  linen,  china, 
and  household  effects  unto  Thomas  King,  for  the 
purpose  mentioned  in  her  will,  but  gave  and 
bequeathed  the  estate  and    effects   (except  the 

Blate  and  linen,  which  she  gave  to  Henry  Charles 
'arley)  unto  Thomas  King  upon  trust  to  sell, 
dispose  of,  and  convert  the  same  into  money,  and 
to  hold  the  produce  thereof  (after  paying  all  the 
expenses  attending  such  sale)  as  part  of  her 
residuary  estate,  but  the  residuary  devise  and 
bequest  contained  in  the  will  was  in  no  other  way 
affected  by  this  second  codicil. 

The  testatrix  died  on  the  5th  March  1871,  and 
the  will  with  the  two  codicils  thereto  were  duly 
proved  by  Thomas  King. 

Mary  Childs  died  on  the  3rd  July  1881. 

Henry  Charles  Darley  had  seven  children  and 
no  more,  all  of  whom  were  now  living,  namely, 
Walter  Beginald  Darley,  Lilian  Maud  Darley, 
Lawrence  Charles  Darley,  Adelle  Eliza  Kate 
Darley,  and  Claude  Egerton  Darley,  some  of 
whom  were  infants. 

In  July  1878,  Henry  Charles  Darley  was  con- 
victed of  felony,  and  sentenced  to  ten  years'  pwnal 
servitude,  but  no  administrator  or  curator  was 
appointed  of  his  estate  and  effects  under  the  Act 
to  abolish  Forfeitures  for  Treason  and  Felony 
1870. 

On  the  9th  April  1886  Henry  Charles  Darley 
was  liberated  on  a  ticket-of-leave.  The  following 
questions  then  arose : 

(1)  Whether  by  his  imprisonment  Henrj 
Charles  Darley  was  by  his  own  act  or  by  opera- 
tion of  law  deprived  of  the  absolute  personal 
enjoyment  of  hia  interest  under  the  -will,  and 
whether  the  trust  in  his  favour  of  the  income  of 
the  residuary  real  and  personal  estate  and  effects 
of  the  testatrix  had,  under  the  circumstanoea 
which  had  happened,  become  void. 

(2)  If  not,  whether  Henry  Charles  Darley  was 
at  the  present  time  capable  of  suing  for,  or 
recovering,  or  giving  a  legal  discharge  for  the 
income  or  the  accumulations  thereof. 

(3)  If  the  above-mentioned  trust  had  become 
void,  then  who  was  now  entitled  to^hediKome 
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daring  the  rest  of  the  life  of  Henry  Charles 
DarlBy. 

Henry  Charles  Darley  brought  an  action  against 
Thomas  King,  for  the  administration  of  the  estate 
of  the  testatrix,  and  claiming  the  arrears  of 
income. 

Thomas  King  took  out  an  originating  summons 
(which  was  adjourned  into  court,  and  came  on 
few  hearing  with  the  trial  of  the  action),  asking 
for  the  determination  by  the  court  of  the  above 
questions. 

By  sect.  8  of  the  Act  to  abolish  Forfeitures  for 
Treason  and  Felony  1870,  it  is  enacted  that. 

No  aciion  at  law,  or  suit  in  equity,  for  the  roooTery  of 
■oy  property,  debt,  or  damage  whataoever,  aball  be 
bronght  Dy  any  convict  against  any  person  dnrinsf  the 
time  while  he  shall  be  snbjeot  to  the  operation  of  this 
Act ;  and  every  convict  shall  be  incapable,  dnring  sach 
time  as  aforesaid,  of  alienating  or  charging  an^  pro- 
perty, or  of  making  any  ooniraot,  save  aa  hereuialter 
provided. 

By  sect.  30  of  the  same  statute  it  is  enacted 
that. 

Provided  always,  that  no  property  acquired  by  a  oon- 
Tict  dnring  the  tune  which  he  shall  be  lawfully  at  large 
under  any  licence,  shall  vest  in  any  administrator 
appointed  under  this  Act ;  but  such  convict  shall  be 
entitled  thereto  without  any  interference  on  the  part  of 
any  administrator  or  interim  curator  1  appointed  under 
this  Act,  and  dnring  the  time  last  aforesaid  the  disabili- 
ties mentioned  in  tiie  8th  section  of  thia  Act  shall,  aa  to 
sach  convict,  be  suspended. 

Bomer,  Q.C.  and  Euttace  Smith  for  the  plaintiff. 

Sir  Arthur  Waiton  and  Henry  Fellow*  for  the 
defendant. 

Charles  Parson*  for  the  infant  children  of 
Henry  Charles  Darley. 

Chittt,  J.,  after  stating  the  facts  of  the  case, 
and  after  deciding  that  the  plaintiff,  Henry 
Charles  Darley  (having  obtained  a  ticket-of -leave) 
coold,  under  sect.  30  of  the  Act  to  abolish  For- 
feitures for  Treason  and  Felony  1870,  commence 
this  action,  continued  as  follows : — I  am  of  opinion 
that  Henry  Charles  Darley  lias  not  forfeited  bis 
life  interest  in  the  testatrix's  property.  He  can 
sue  if  his  life  interest  has  not  been  taken  away. 
I  think  it  has  not  been  taken  away.  The  convic- 
tion was  in  invitum.  No  administrator  or 
cnrator  has  been  appointed.  I  think  that  he  has 
not  by  operation  of  law  been  deprived  of  the 
absolute  personal  enjoyment  of  his  property.  His 
petition  is  like  that  of  a  lunatic.  A  man  in 
prison  cannot  enjoy  his  property  so  fully,  but  be 
can  spend  it  through  others.  I  declare  the  life 
interest  not  to  have  been  forfeited,  and  that 
Henry  Charles  Darley  is  entitled  to  all  the  arrears 
of  income.  With  regard  to  costs,  the  action  has 
been  so  constituted  that  I  could  not  have  therein 
decided  the  questions  which  have  been  raised  by 
the  summons.  The  defendant  trustee,  Thomas 
King,  must  have  his  costs,  na  between  solicitor 
and  dieut,  of  these  proceedings  to  be  paid  out  of 
income  in  arrear.  The  costs  of  the  summons  must 
come  out  of  the  corpus.  I  understand  that 
Darley  waives  any  claim  with  regard  to  occupa- 
tion of  the  house. 

Solicitor    for    the  plaintiff,   S.  J.   Woodham 

Smilh,  agent  for  Frince,  Ayres,  and  Co.,  Brighton. 

Solicitors  for  the  defendant,  Elwe*  and  skarpe. 


Friday,  July  15. 

(Before  Nokth,  J.) 

Be  CoLLiNGs's  Estate  and    Settled  Land  Act 
1882.  (o) 

Settled  Land  Act  1882— Undivided  shar&— Power 
of  tenant  for  Ufe—4&  ^  46  Viet.  e.  38,  «.  2  (3), 
(5).  (6),  M.  3, 19. 

J.  O.  by  his  will  devised  real  estate  upon  trust  after 
the  death  of  his  wife  for  his  two  sons,  James  and 
John,  in  equal  shares  as  tenants  in  cormnonfor 
their  lines,  and  after  the  death  9f  either  in  trust 
for  the  survivor  and  the  issue  of  the  deceased  son 
in  equal  shares  per  stirpes,  and  after  the  death 
of  the  survivor  in  trust  to  sell  and  to  divide  the 
proceeds  into  ttoo  equal  shares,  and  pay  one  sv^h 
share  to  the  issue  of  each  of  his  said  sons,  and  (if 
either  of  such  sons  should  die  without  issu^  then 
to  such  per»ons  as  he  should  by  will  appoint. 
The  toilt  contained  no  gift  over  in  default  of 
appointment.  John,  the  testator's  younger  son, 
died  witliout  having  been  married,  and  withovt 
liaving  exercised  the  power  of  appointment  given 
him  by  tlte  will.  On  his  death,  James,  as  heir- 
at-law  of  his  father,  became  absolutely  entitled  to 
the  moiety  of  the  property  by  the  will  devised  in  ■ 
trust  for  John  for  life,  and  he  afterwards  sold  it 
absolutely  to  E.  Subsequently,  Jozies,  havina 
obtained  the  appointment  of  trustees  of  the  will 
for  tlie  purposes  of  the  Settled  Land  A^t,  gave 
them  notice  that  he  intended  to  sell  under  ths 
powers  of  tltat  Act  the  moiety  which  was  given  in 
trust  for  himself  for  life. 

Held,  that  the  undivided  share  sold  to  E.,  being 
still  subject  to  the  trust  for  sale,  was  part  of  the 
settled  land,  and  that  James,  not  being  tenant 
for  life  of  the  whole  property  subject  to  the  settle- 
ment, but  onhf  of  an  unaivided  share  thereof,  loos 
not  a  tenant  for  life  unthin  the  definition  in  sect. 
2  (3)  oftlie  Act,  and  could  not  seU  suehundivided 
share  except  by  concuireiKe  of  E.  under  sect.  19. 

James  Collinge  by  his  will,  dated  the  22nd  April 
1852,  devised  and  bequeathed,  among  other  real 
estate,  the  White  Lion  inn  and  three  cottages  at 
Bawtenstall  in  Lancashire,  to  James  Carter  and 
Elizabeth  Collinge,  the  testator's  wife,  upon  trust 
to  receive  the  rents  and  profits,  and,  after  paying 
the  interest  on  a  mortgage,  to  divide  the  surplus 
between  hisi  said  wife  and  his  two  sons,  James 
and  John  in  equal  shares  during  the  term  of 
their  respective  lives,  and  after  the  death  of 
his  said  wife,  to  divide  the  whole  of  the  said 
rents  and  profits  between  his  said  sons,  James 
and  John,  in  equal  shares  during  the  terms  of 
their  respective  lives,  and  after  the  decease  of 
either  of  nis  said  sons,  upon  trust  to  divide  the 
same  rents  and  profits  unto  and  equally  between 
the  testator's  surviving  son,  and  the  issue  then 
living  of  such  deceased  son,  snch  issue  to  take 
their,  his,  or  her  parents  share  only,  and  after  the 
decease  of  the  survivor  of  them,  the  testator's 
said  sons,  James  and  John,  upon  trust  to  sell  the 
said  testator's  said  real  and  leasehold  estate,  and 
to  divide  the  money  to  arise  from  such  sale,  and 
the  rents  and  profits  until  sale,  into  two  equal 
parts  or  shares,  and  to  pay  one  of  such  parts  or 
shares  to  the  issue  of  the  testator's  son  James  in 
equal  shares,  and  the  other  of  such  parts  or  shares 
to  the  issue  of  the  testator's  son  John,  in  equal 
shares,  but  in  case  the  testator's  said  sons,  or 
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either  of  them,  should  die  withoat  leaving  issue, 
then  upon  trust  to  pay  one  moiety  or  equal  half 
part  01  the  moneys  or  proceeds  of  the  said  sale, 
and  the  rents  and  profits  until  sale,  to  such  person 
or  persons  as  such  son  or  sons  so  dying  without 
issue  should  by  will  apx>oint. 

The  said  wiU  did  not  contain  any  disposition  of 
the  moiety  of  the  proceeds  of  sale  given  to  either 
son  in  the  event  of  his  dying  without  issue,  and 
without  exercising  the  power  of  appointment 
given  him  by  will. 

The  testator  died  on  the  30th  April  1852,  and 
his  will  was  proved  on  the  19th  June  1852  by 
James  Carter  and  Elizabeth  Collinge,  the  executors 
therein  named. 

The  only  property  remaining  subject  to  the 
trusts  of  the  said  will  at  the  time  of  this 
summons  was  the  said  White  Lion  inn  and 
cottages  at  Bawtenstall. 

Elizabeth  Collinge,  the  testator's  widow,  died 
on  the  21st  April  1876. 

The  testator's  son,  John  Collinge,  died  on  the 
19th  Jan.  1876,  without  ever  having  been  married, 
and  without  having  exercised  the  power  of 
^pointment  given  him  by  the  testator's  will, 
l^e  testator's  son,  James  Collinge,  was  the 
testator's  heir-at-law,  and  on  the  death  of  John 
Collinge  without  issue,  and  without  having  exer- 
cised the  power  of  appointment,  became  entitled 
as  such  heir-at-law  to  the  moiety  of  the  testator's 
freehold  estate  devised  in  trust  for  James  Collinge 
for  life,  as  aforesaid. 

In  the  month  of  June  1880  the  said  John 
Collinge  sold  and  conveyed  the  moiety  of  the 
said  estate  to  which  he  l>ecame  entitled  as  such 
heir-at-law  to  James  Entwistle. 

On  the  3rd  Oct.  1886  an  order  was  made  in  the 
matter  of  the  Settled  Land  Act,  upon  the  applica- 
tion of  James  Collinge,  and  in  the  presence  of 
James  Carter,  the  surviving  trustee  of  the  will, 
and  of  James  Entwistle,  appointing  James  Taylor 
and  Bobert  Henry  Whittaker  trustees  of  the 
settlement  made  by  the  said  will  for  the  purposes 
of  the  Settled  Land  Act  1882. 

On  the  1st  Sept.  1886  James  Collinge  seized  a 
notice  upon  the  trustees  so  appointed,  of  his 
intention  to  sell  under  the  powers  of  the  Settled 
Land  Act,  all  the  undivided  moiety  of  which 
under  the  will  he  was  tenant  for  life  in  the  said 
White  Lion  inn  and  cottages. 

This  was  a  summons  taken  out  b^  J.  Taylor 
and  B..  H.  Whittaker  for  a  declaration  whether 
James  Collinge  was  entitled  under  the  Act  to  sell 
the  said  undivided  moiety  according  to  the  said 
notice. 

The  sections  of  the  Settled  Land  Act,  1882 
which  were  referred  to  in  the  argument,  were  the 
following : 

Sect.  2.  (3).  Land  or  any  estate  or  interest  therein 
which  is  the  subject  of  a  settlement  is,  for  purposes  of 
this  Act,  settled  land. 

(5).  The  person  who  is,  for  the  time  being,  under  a 
settlement  beneficially  entitled  to  possession  of  settled 
land  for  his  life,  is,  for  purposes  of  this  Act,  tlie  tenant 
for  life  of  that  land,  and  the  tenant  for  life  nnder  that 
settlement. 

(6).  If  in  any  case  there  are  two  or  more  persons  so 
entitled  aa  tenants  in  common,  or  as  joint  tenants,  or 
for  other  concurrent  estates  or  interests,  they  together 
constitute  the  tenant  for  life  tai  purposes  of  this  Act. 

Sect.  3.  A  tenant  for  life  (1)  may  sell  the  settled 
land  or  any  put  thereof. 

Sect.  19.  When  the  settled  land  comprises  an  un- 
divided share  in  land,  or,  under  {he  settlement,  the 


settled  land  has  come  to  be  held  in  undivided 
the  tenant  for  life  of  an  undivided  share  may  join  or 
concur  in  any  manner  and  to  any  extent  necessary  or 
proper  for  any  purpose  of  this  Act  with  any  perstm 
entitled  to  or  having  power  or  right  of  disposition  ot  or 
over  another  undivided  share. 

Upjohn  for  the  trustees  appointed  for  the 
purposes  of  the  Settled  Land  Act. — ^The  settle- 
ment originally  included  the  whole  of  the 
property,  and  not  merely  one  undivided  share; 
the  half  share  which  has  been  sold  to  Mr. 
Entvristle  is  not  taken  out  of  the  settlement,  for 
the  trust  for  sale  on  the  death  of  Jamea,  the 
survivor  of  the  testator's  two  sons,  is  still  subsist- 
ing. James  is  therefore  rot  tenant  for  life  of  the 
whole  property  subject  to  the  settlement.  Sect.  2 
(6)  shows  that  the  Act  did  not  contemplate  one 
of  two  tenants  in  common  acting  alone.  The 
only  other  section  which  in  any  way  deals  with 
tenants  in  common  is  sect  19,  and  that  merely 
gives  a  tenant  for  life  of  an  undivided  share 
power  to  concur  with  the  owners  of  any  other 
share  in  disposing  of  the  whole.  That  does  not 
apply,  for  Mr.  Entwistle  is  not  a  party  to  the 
application.  There  is  no  decided  case  on  the 
pomt,  but  Re  Atkinton ;  Atkinson  v.  Brace  (53 
L.  T.  Rep.  N.  S.  258  ;  54  lb.  403 ;  30  Ch.  Div.  605 ; 
31  Ch.  Div.  577),  shows  that  sect.  2  (5)  must  be 
used  in  connection  with  sect.  2  (6). 

Byland  for  James  Collinge. — Under  sect.  2  (5), 
James  Collinge  is  clearly  a  tenant  for  life,  and  he 
can  exercise  the  power  to  sell  given  by  sect.  3,  unless 
he  is  prevented  by  sect.  2  (6).  But  Be  AiJciiuon 
{uhi  »uj}.)  is  an  authority  that  the  words  "so 
entitled  "  in  that  section  must  be  read  as  equivalent 
to  "entitled  as  tenants  for  life."  It  does  not 
apply  therefore,  unless  there  are  two  persons 
entitled  as  tenants  for  life,  and  that  is  not  the 
case  here.  Sect.  19  has  nothing  to  do  with  the 
question.  It  only  gives  the  tenant  for  life  an 
additional  power  to  concur  with  other  people  in 
gelling  where  that  may  be  necessary. 

HoKtB,  J. — I  think  Mr.  James  Collinge  cannot 
sell  his  undivided  share,  unless  he  can  bring 
himself  within  sect.  19,  which  he  has  not  now 
done.  [His  Lordship  then  stated  the  facts  of 
the  case,  and  proceeaed :]  The  property  settled, 
was  the  whole  of  the  property  noc  an  undivided 
share.  After  John's  death,  his  undivided  share 
passed  incidentally  to  Jamas,  and  he  disposed  of 
It  to  Mr.  Entwistle.  The  beneficial  interest  in 
that  share  is  taken  out  of  the  settlement,  but  the 
share  is  still  subject  to  the  trust  for  sale  of  the 
entirety  upon  the  death  of  the  survivor  of  James 
and  John,  and  cannot  therefore  be  regarded  as 
out  of  the  settlement  for  all  purposes.  If  James 
had  been  tenant  for  life  of  the  whole  subject  of 
the  settlement,  he  could,  in  my  opinion  have  sold, 
though  the  Subject  of  the  settlement  was  an 
undivided  share  and  not  the  whole  land,  but,  in 
my  opinion,  he  has  no  power  to  sell  under  the 
circumstances  of  this  case.  It  is  true  that  sect.  3 
gives  a  power  to  sell  the  settled  land  or  any  part 
thereof,  but  if  the  Legislature  had  intended  an 
undivided  share  to  be  included  in  that  word  part, 
I  think  that  it  would  have  said  so  specially,  as  in 
several  sections  the  Act  specially  deals  with 
undivided  shares.  The  3rd,  5th,  and  6th  sub- 
sections of  sect.  2  are  well  worthy  of  consideration, 
though  they  do  not  directly  provide  for  the 
point  which  arises  here.  Sub-sect.  3  defines 
"  settled  land  "  in  words  which  show  that  in  this 
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«iM  the  term  settled  land  indades  the  whole 

interest  in  the  laud  under  the  settlement.  Sub- 
ject. 5  defines  tenant  for  life  as  the  person 
beneficially  entitled  to  settled  land.  Here  James 
Gdlinge  is  not  entitled  to  the  whole  interest,  but 
(olj  to  a  share  of  it ;  he  is  not  therefore  tenant 
for  life.  Then  sub-sect.  (6)  is  important,  not 
benase  it  exactly  hits  the  point,  but  because  it 
epeaks  of  the  case  of  tenants  in  common  and 
other  concurrent  interests:  [His  Lordship  read 
the  sub-section.]  That  shows  that  where  there 
are  two  or  more  concurrent  interests,  it  takes  all 
the  persons  interested  to  make  a  tenant  for  life 
under  the  Act.  Then  sect.  19  says  the  tenant  for 
life  of  an  undiyided  share  may  not  sell  bat  concur 
with  other  owners  in  selling.  [His  Lordship 
read  the  section.]  Mr.  Byland  arf^ued  that  that 
means  only  to  give  the  tenant  for  life  an  additional 
power  to  concur  in  selling,  and  has  nothing  to  do 
with  the  power  previously  given  him  to  sell.  I 
think  if  that  had  oeen  what  the  Legislature  meant, 
it  would  have  said  "  may  either  sell  his  undiyided 
share,  or  may  concur  with  any  other  person,"  Ac. 
It  is  obvious  that  there  may  be  reasons  why  it 
would  not  be  for  the  interest  of  the  persona 
entitled  in  remainder  that  the  tenant  for  life 
should  sell  an  undivided  share.  The  declaration 
therefore  munt  be,  that  James  Collinge  has  no 
power  to  sell  according  to  the  notice  sent  by  him 
or  otherwise  under  the  Act,  except  by  concurring 
with  the  owner  of  the  other  undivided  share 
under  sect.  19. 

Upjohn  asked  that  the  costs  of  all  parties  should 
come  out  of  the  whole  estate. 

NoxTH,  J. — I  cannot  direct  costs  to  be  paid  out 
of  Mr.  Entwistle's  moiety  in  his  absence,  and  as 
the  trustees  are  only  trustees  for  the  purposes  of 
the  Act,  and  have  no  estate,  I  cannot  direct  them 
to  retain  their  costs  out  of  moneys  coming  to 
their  hands  as  provided  in  sect.  43.  I  can  only 
therefore  give  the  trustees  liberty  to  apply  for 
their  costs  on  the  realisation  of  any  part  of  the 
estate.  There  will  be  no  costs  of  the  tenant  for 
life. 

Solicitors  :  Clarice,  Woodcock,  and  Byland. 


May  18  and  19. 

(Before  Stibxino,  J.)' 

Be  MuKRAT;  Dickson  v.  Mubbat.  (a) 

Mortgage — Fraud  —  Bepudiaiion  —  Affirmation  of 
contract — Earmarked  assets — Bight  of  defrauded 
person  to  follow. 

A  solicitor  took  money  of  his  client's,  and  pretended 
to  have  invested  it  upon  four  mortgages.  After 
his  death  it  was  discovered  that  three  of  these 
mortgages  were  absolutely  valueless,  and  the 
dient  took  no  steps  as  regards  them.  He  brought 
an  action  to  enforce  the  other,  which  resulted  in  a 
compromise  out  of  which  he  obtained  part  of  the 
nuyney  due. 

Held,  that  as  rega/rds  this  last  one  he  had  affirmed 
the  eontrcu^t,  and  could  not  now  repudiate  the 
mortgage,  but  as  regards  tlie  other  three  he  could. 

dough  V.  London  and  North- Western  Bailway 
Company  (25  L.  T.  Bep.  N.  8.  708;  L.  Bep.  7 
Etc  2S)  followed. 

There  was  money  in  the  hands  of  the  representa- 

M  Btpoited  br  A.  jr.  HiliT,  £■«„  BkiTliitar.«(-l4tw. 


tivet  of  the  tolieitor  which  could  be  identified  at 

part  of  the  money  received  by  him  from  his  client. 
Held,  that  the  client  could  follow  this  money,  and 

require  ii  to  be  applied  in  payment  of  the  money 

of  which  he  Iwd  oeen  defrauded. 
Be  Hallett's  Estate;  KnatchbuU  v.  Hallett  (42 

L.  T.  Bep.  N.  S.  421;  ISOfc.  Div.  m&)  followed. 

This  was  a  summons,  taken  oat  in  a  creditor's 
action  for  the  administration  of  the  estate  of  the 
testator  Murray,  by  Mr.  Young  for  the  determi- 
nation of  the  question  whether  he  was  entitled  to 
follow  a  sam  of  money  standing  to  the  testator's 
credit  at  his  bank  at  the  time  of  his  death,  as 
against  the  general  creditors  of  the  estate. 

The  testator  died  on  the  Slst  May  1881.  For 
some  years  previous  to  that  he  had  been  employed 
by  Mr.  Young  as  his  confidential  solicitor,  and 
he  continued  so  to  act  down  to  hi^i  death. 

In  Dec.  1880  Mr.  Young  entered  into  a  contract 
for  the  sale  of  a  honse.  The  testator  conducted 
the  sale  for  him,  and  received  the  whole  of  the 
purchase  money,  and  paid  it  into  his  own  account 
at  his  bankers.  It  was  arranged  that  11,5001.  of 
this  money  should  be  invested  for  Mr.  Young  by 
the  testator,  and  on  the  12tb  Feb.  1881  he  sent  to 
Mr.  Young  a  statement  as  to  certain  securities 
upon  which  he  proposed  that  it  should  be  invested, 
which  consisted  of  mortgages  upon  four  different 
properties  for  sums  of  2500t.,  lOOOJ.,  30001.,  and 
SOOOi.  respectively. 

On  the  4th  March  1881  he  called  upon  Mr. 
Young,  and  produced  certain  deedii  which  ho  said 
were  the  securities  for  the  money,  and  later  he 
produced  certain  other  deeds  which  he  stated  to 
be  the  title  deeds  to  the  various  properties  upon 
which  the  money  was  secured.  He  did  not  hand 
over  any  of  the  deeds  to  Mr.  Young,  but  took 
them  away  again  with  him,  and  on  the  7th  March 
he  sent  to  Mr.  Young  a  list  of  deeds  under  which 
a  Mr.  Robertson-  became  entitled  to  the  four 
different  properties  upon  the  security  of  which 
he  alleged  that  the  four  different  sums  of  money 
had  been  advanced. 

After  the  testator's  death  this  action  was 
brought  for  the  administration  of  his  estate,  and 
it  was  discovered  that  three  of  the  four  proper- 
ties, namely,  Nos.  2,  3,  and  4,  had  been  sold  some 
time  previjusly,  and  the  pretended  mortgages 
upon  those  properties  were  absolutely  fraudulent 
and  valueless. 

The  other  property,  No.  1 ,  was  a  leasehold  house 
in  Whitehall-place,  Middlesex,  which  had  formed 
part  of  the  estate  of  Mr.  Robertson,  and  had  been 
mortgaged  by  him  for  3200Z.  Upon  his  death  the 
testator,  who  was  his  sole  surviving  executor, 
assigned  the  equity  of  redemption  to  certain 
persons.  Neither  the  mortgage  by  Robertson, 
nor  the  assignment  by  the  testator  had  been 
registered  in  the  Middlesex  Registry. 

The  solicitor  employed  by  Mr.  Young  after  the 
testator's  death  registered  the  mortgage  to  Mr. 
Young. 

Mr.  Young  subsequently  brought  .an  action  to 
enforce  this  security,  which  resulted  in  a  com- 
promise, under  which  he  recovered  part  of  the 
money  advanced. 

There  was  money  at  the  testator's  account  at 
his  bankers  at  the  time  of  his  death  which  could 
be  earmarked  as  being  part  of  the  11,5001.  be- 
longing to  Mr.  Young. 

The  Bommons  was  taken  oat  by  '. 
)igitized  by  ^ 
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determine  the  qnestion  whether  he  could  follow 
this  monej.  It  was  adjourned  iato  conrt,  and 
now  came  on  for  hearing. 

W.  Pearton,  Q.C.  and  John  Henderion  for  the 
summons. — Murray  held  this  money  in  a  fiduciary 
character,  and  we  can  follow  the  money,  and  have 
a  charge  on  the  balance  at  his  bankers  at  his 
death: 

Aa  HdOtU't  EttaUi  Knatchbull  T.  HaOM,  42  L.  T. 

Bep.  N.  S.  421 ;  13  Ch.  Dir.  686; 
Ea  parU  CooIms  Re  Strachan,  35  L.  T.  Bfp.  N.  S. 

6^;  4Ch.DiT.123; 
Middleton  y.  PoUotk,  35 1.  T.  Bep.  N.  S.  606 ;  4  Ch. 
DIt.  49. 
As  regards  Mr.  Young,  the  whole  of  these  trans- 
actions were  fraudulent,  and  could  be  repudiated 
by  him  on  discovering  the  fraud : 

Benjamin  on  Sales,  3rd  edit.,  pp.  392,400,  402; 

Piat»  T.  OU>aUe,  15  L.  T.  Bep.  N.  S.  6;  L.  Bep. 

1  P.  C.  219. 

[Stirltng,  J. — Yes,  but  he  cannot  do  so  it,  after 

discovering  the  fraud,  he  has  acted  in  a  manner 

inconsistent  with  the  repudiation  of  them:    Ex 

rwte  Briggt,  14>  L.  T.  Rep.  N.  S.  39;  L.  Kep. 
Eq.  483.] 
CUniak  T.  London  and  SoHh-Wtriem  Bailioay  Com- 
pany, 25  L.  T.  Bep.  N.  S.  706 :  L.Bep.7Eq.a6; 
aUvtnton  T.  JfeumJuim,  13  C.  B.  285; 
BUxMum  T.  Smith,  2  Ex.  783. 

Borfhwiek  for  the  personal  representatives  of 
Murray. 

Graham  HatHngt,  Q.C.  and  Methold  for  the 
creditors  of  the  estate. — ^All  these  different  mort- 
gages were  part  of  one  loan  transaction  for 
11^5007.  If  he  repudiates  it  at  all  he  must  repu- 
diate it  altogether,  and  not  repudiate  part  of  it, 
and  take  the  benefit  of  the  rest.  It  is  clear  that 
in  this  transaction  Yonng  was  in  fact  lending  to 
Murray,  and,  to  enable  nim  to  repudiate  the 
transaction,  there  must  be  a  total  failure  of  con- 
sideration : 

Chitty  on  Contraots,  11th  edit.  p.  579 ; 
Biaekbum  r.  Smith  (ubi  gwp.) 

[Stibltno,  J.  referred  to  Kennedy  y.  Panama, 
4-c.,  Mail  Company,  17  L.  T.  Bep.  N.  S.  62; 
L.  Bep.  2  Q.  B.  580.]  The  applicant  cannot,  at 
imy  rate,  now  repudiate  the  mortgaj^e  on  the 
Whitehall-place  property,  as  his  action  in  r^i;ard 
to  that  property  is  inconsistent  with  such  a 
right: 

CUmgh  T.  London  and  North-Wettem  Railway  Com- 
pany (ubi  «i<p.). 

W.  Pearton,  Q.O.  replied. 

STniUNG,  J. — ^This  case,  I  must  confess,  dis- 
closes a  most  lamentable  and  disgraceful  fraud 
on  the  part  of  a  person  who  was  formerly  one  of 
the  solicitors  of  this  conrt.  [His  Lordship  then 
stated  the  facts,  and  continued :]  I  assume,  for 
the  purposes  of  this  decision,  that  there  is 
property  forming  part  of  the  testator's  estate 
which  can  be  earmarked  as  being  part  of  the 
11,5001.  which  he  had  received  from  Mr.  Young. 
The  details  must  be  worked  nut  hereafter  in 
chambers,  but  what  I  have  now  to  decide  is,  what 
are  Young's  rights  as  to  following  this  money, 
and  getting  recouped  out  of  it  what  he  has  lost. 
As  regards  three  of  the  mortgages,  Nos.  2, 3,  and 
4,  they  are  absolutely  worthless,  pieces  of  waste 
paper  and  nothing  more.  As  regards  these  three 
nothing  has  been  done  by  Mr.  Young  to  alter  his 
position,  and  that  being  so,  I  think  that  the 
principle  laid    down  in   Clough  t.  London   and 


North-Wettem  BaUway  Company  applies.  In 
that  case  a  transaction  was  brought  abont  by 
fraud  which  was  not  void,  but  voidable  at  the 
instance  of  the  person  defrauded,  and  rhe  question 
was  minutely  examined  as  to  how  long  the  right 
to  avoid  the  transaction  existed,  and  the  ooort 
laid  down  the  principle  in  the  following  words : 
"  We  think  that  so  long  as  he  has  made  no  election 
he  retains  the  right  to  determine  it  either  w»jr, 
snbject  to  this,  that  if  in  the  interval  whilst  he  is 
deliberating,  an  innocent  third  party  has  acquired 
an  interest  in  the  property,  or  if  in  consequence 
of  his  delay  the  position  even  of  the  wrong  doer 
is  affected,  it  will  preclude  him  from  exercising 
his  right  to  rescind."  Upon  that  principle  it 
appears  to  me  that,  as  regards  the  three  mort- 
gages, Mr.  Young  has,  until  these  proceedinga, 
done  nothing  to  show  his  election  either  to  afiSna 
or  disafiSrm  the  contract,  so  that  he  can  noir 
disaffirm  it,  and  treat  them  as  waste  paper,  and 
can  enforce  the  rights  which  he  could  hare 
enforced  as  against  Murray  against  his  estate, 
and  obtain  repayment  out  of  that  portion  of  the 
money  arising  ont  of  the  transaction  which  is 
still  in  the  possession  of  his  representativea, 
according  to  the  principle  of  Be  HaUett't  Ettaie  ; 
Knatchbull  v.  Hallett,  which  is  not  now  disputed. 
As  to  No.  1,  the  case  is  somewhat  different.  [His 
Lordship  stated  the  facts  as  to  what  had  taken 
place  with  regard  to  this  mortgage,  and  con- 
tinued :]  The  action  was  brought,  and  the  com- 
promise was  made  aftnr  Young  had  full  knowledge 
of  the  fraud.  Can  he  then  now  disaffirm  the  con- 
tract, and  treat  the  mortgage  as  voidP  Upon 
that  point  Clough  v.  London  and  North-Wettem 
Bailway  Company  is  again  a  guide.  The  jadees 
there  say,  "And  we  further  agree  that  the 
contract  continues  valid  till  the  party  defrauded 
has  determined  his  election  by  avoiding  it. 
And  as  is  stated  in  Com.  Dig.  "  Election,"  c.  2> 
if  a  man  once  determines  his  election  it  shall  be 
determined  for  ever;  and,  as  is  also  stated  in 
Com.  Dig.  "  Election,"  c.  1,  the  determination  of  a 
man's  election  shall  be  made  by  express  words 
or  by  act.  And  consequently,  we  agree  with 
what  seems  to  be  the  opinion  of  all  the  judges 
below,  that  if  it  can  be  snown  that  the  Liandoa 
Pianoforte  Company  have  at  any  time  after 
knowledge  of  the  fraad,  either  by  express  words 
or  by  unequivocal  acts  affirmed  the  contract, 
their  election  has  been  determined  for  ever." 
Then  the  question  comes,  what  is  an  unequivocal 
act  affirming  the  contract.  As  to  that,  the  rule 
is  laid  down  in  The  Bwleh-y-Pliom  Lead  Mining 
Company  v.  Baynea  (16  L.  T.  Rep.  N.  S.  697;  L. 
Rep.  2  Ex.  324)  in  these  words :  "  Now,  it  is  a 
rule  that  a  contract  is  voidable  at  the  option  of 
the  person  who  has  entered  into  it,  if  he  has 
entered  into  it  through  the  fraud  of  the  other 
party,  and  has  repudiated  it  on  the  discovery  of 
the  fraud.  This  includes  giving  up  all  benefit 
from  it,  and  restoring  the  other  party  to  the 
same  condition  as  before,  as  far  as  possible."  And 
the  court  went  on  to  intimate  that  for  a  person  to 
avail  himpelf  of  the  fraud,  there  must  be  prompt 
repudiation  and  restitution.  That  must  De  read 
in  connection  with  Clough  v.  London  and  NorOi- 
Weetem  Bailtoay  Company,  where  it  is  laid  down 
that  a  person  can  repudiate  until  he  has  made  his 
election.  But  the  case  that  throws  most  light  on 
the  snbject  is  Ex  parte  Briggt.  In  that  case,  a 
man  applied  for  shares  in  a  company  on  the  faith 
gitized  by 
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of  the  prospectus,  which  contained  misstatements 
K  to  the  objects  of  the  company.     He  attempted 
to  sell  his  shares,  bat  before  doing;  so  he  had  seen 
the  articles  of  association,  from  which  it  appeared 
that  the  prospectus   was  incorrect.      Wnen    he 
conld  not  complete  the  sale  of   his  shares,  he 
qiplied  to  have  his  name  removed    from    the 
FM^ister  of    shareholders.    Lord    Bomilly  said: 
"  U  is  established  by  the  evidence  given  on  the 
noss-ezamination  of  Mr.  Brig^gs,  that  after  he  was 
acqnainted  with  the  provisions  of  the  articles  of 
usociation  he  consented  to  keep  the  shares,  and 
exercised  acts  of  ownership  over  the  shares  wholly 
inconsistent  with  the  repudiation  of  them."   And 
then  he  said : "  I  consider  that  his  acting  as  owner 
ti  the  shareR,  and  endeavouring  to  sell   them 
after  knowledge  of  the  articles  is  an  acc[uie8cence 
therein,  and  that  he  cannot  now  complain  of  this, 
or  ask  to  have  his  money  returned  to  nim."  There 
it  was  held   that   an   act   by  which  the  person 
defrauded  showed  an  intention  of  treating  as  his 
own  the  articles  which  had  come  to  him  by  reason 
of  the  fraud  was  an  election  to  stand  by  the  trans- 
action, and  that  he  could  not  repudiate  it.    In 
this  case  Young  got  the  mortgage  owing  to  the 
fraod  of  Murray,  and  after  he  had  full  knowledge 
of  the  facts  ho  chose  to  enforce  the  mortgage  on 
his  own  account,  and  got  some  part  of  the  money 
due  in  respect  of  it.    That  seems  to  me  to  be  an 
unequivocal  act  showing  an  intention  to  treat  the 
mortgage  as  his  own,  and  is  inconsistent  with 
any  intention  to  repudiate  it,  and  with  his  right 
to  disaffirm    the   contract.    I  think,  therefore, 
that  he  cannot  be  now  heard  to  say  that  the  con- 
tract is  voidable,  but  he  must  be  held  to  have 
affirmed  it,  and  to  have  deprived  himself  of  the 
right  to  repudiate  it.    So  that,  as  regards  the 
25002.  secured  upon  the  property  comprised  in 
mortgage  No.   1,  Mr.  Young  has  no  right  to 
follaw  tie  money  in-  the  hands  of  Murray's  repre- 
sentatives.   Then  the  question  is  whether  all  the 
mortgages  are  one  transaction,  or  whether  they 
are  separate.  It  appears  to  me  that,  though  they  are 
ocmtemporaaeons,  they  are  separate  transactions, 
and  there  is  nothing  to  disentitle  Mr.  Young  to 
disaffirm  the  contract  as  regards  the  other  three 
mortgages,  although  he  has  affirmed  it  as  re^trds 
ISo.  1.    As  to  those  three,  therefore,  he  is  entitled 
to  the  relief  for  which  he  asks,  and  he  can  follow 
the  money  in  the  hands  of  the  testator's  repre- 
sentatives. 

Solicitors  for  the    applicant,  Henderson  and 
BudcU. 

Solicitor  for  the  personal  representatives,  C.  H. 
Hodgson. 

Solicitors  for  the  creditors,  Johnson  and  Matter, 
agents  for  I.  B.  Coak*  and  Co.,  Norwich. 


Thursday,  June  30. 
(Before  Kxkewich,  J.) 
HoBBs  «.  Watbt.  (o) 
t/btni  otoners — Survivorship— Legal  and  beneficial 
interest  —  Disclaimer — BesuUing   trust — Indem- 
nity— Distringas — Order  XLVI.,  r.  4 — Affidavit 
by  solicitor — Estoppel. 
By  an  agreement  between  H.  and  B.  certain  shares  in 
a  limited  bank,  which  were  the  property  ofH.,  but 
standing  in  tJie  names  of  H.  and  B.,  were  to  be 

la)  iefonei  br  F.  QOVhD,  Eig.,  Banliter-M-Law. 


held  for  H.for  life,  unth  remainder  to  B.for  life, 
with  remainder  to  such  charities  as  H.  should  by 
toill  appoint.  H.  died  in  1878,  having  appointeA 
the  shares  among  certain  charities,  subject  to  B.'» 
life  interest.  B.  died  in  1884.  A  winding-up 
order  having  been  made  against  the  bank,  th» 
executors  of  both  H.  and  B.  were  informed  thai  a 
call  would  be  m.ade  against  them  on  the  shares^ 
All  the  charities  had  disclaimed.  The  executor 
of  B.  brought  an  action  against  H.'s  executors, 
one  of  whom  was  also  H.'s  residuary  legatee, 
claiming  indemnity  in  respect  of  the  liability  on 
the  shares. 

Held,  that,  on  the  disclaimer  by  the  charities,  there 
was  a  resulting  trust  of  the  shares  in  favour  of 
H.'s  estcfte,  and  that  H.'s  residuary  legatee  wa» 
bourid  to  indemnify  B.'s  executor. 

Previously  to  the  disclaimer  by  one  of  the  charities,, 
their  solicitor  had,  tvithout  special  instructions, 
but  in  order  to  protect  the  fund,  filed  an  affidavit 
and  notice  under  Order  XLVL,  r.  4,  by  way  of 
distringas. 

Held,  that  this  hctd  not  estopped  the  charity  frorn- 
disclaiming  the  shares. 

Pbior  to  the  date  of  the  agreement  next  herein- 
after stated  Miss  Hughes  had  from  time  to  tim& 
intrusted  moneys  of  her  own  to  Dr.  Boe  for  the 
purpose  of  investment,  and  these  sums  were 
invested  in  their  joint  names.  The  investments 
included  the  stock  and  shares  mentioned  in  the 
agreement,  namely,  sixteen  shares  of  252.  in  th» 
Oriental  Bank  Corporation,  and  2002.  East  India 
Railway  Debenture  stock.  At  the  date  of  the 
agreement  there  had  been  some  disputes  between 
Miss  Hughes  and  Dr.  Boe,  which  had  been 
settled,  and  the  agreement  was  entered  into 
between  the  parties,  as  part  of  such  settlement : 

1863,  Deo.  26. — It  is  thia  day  agreed  between  us, 
Hannah  Hashes  and  Edward  Thomas  Boe,  that  th» 
inreBtment  of  her  money  in  the  Oriental  Bank  Corpora- 
tion and  in  East  India  Debentnres  in  onr  joint  names 
shall  go  and  be  aooording  to  our  original  intention 
(namely),  the  interest  or  income  to  her  for  her  life,  and 
afterwards  to  him  for  his  life,  and  the  principal  then  to 
go  to  snch  charities  as  Hannah  Hughes  by  her  will  or 
codioil  shall  direct.  (Signed;  Hannah  HnoHSS ;  E.  T. 
Bob 

Subsequently  a  release  was  executed  between 
Miss  Hughes  and  Dr.  Boe,  the  details  of  which  it 
is  not  necessary  to  notice  here,  as  his  Lordship 
held  that  the  release  did  not  displace  the  agree- 
ment. 

Miss  Hughes  received  the  income  of  the  invest- 
ments from  the  date  of  the  ag^reement  until  har 
death  in  the  year  1878.  Miss  Hughes  made  her 
will,  dated  the  27th  Feb.  1877,  which  was  in  part 
as  follows  : 

And  whereas  I  am  entitled  to  certain  shares,  moneys, 
or  fnnds,  invested  in  the  Oriental  Bank  Corporation  and 
in  East  India  Bailway  Debentures  in  the  joint  names  of 
myself  and  Edward  Thomas  Boe  .  .  .  subject  only 
to  tlie  life  interest  of  the  said  Edward  Thomas  Boe  after 
my  decease,  pursuant  to  an  agreement  between  myself 
anid  the  said  Edwwrd  Thomas  Boe,  dated  on  or  about  the 
26th  day  of  Dec.  1863.  Now  I  expressly  direct  that,. 
subject  to  such  interest  of  the  said  Edward  Thomas 
Boe  therein,  all  snch  shares,  moneys,  funds,  debentnres, 
OT  investments,  shall  be  deemed  as  given  and  bequeathed, 
and  I  hereby  give  and  bequeath  the  same  (free from  legacy 
dnt^)  unto  [the  seven  charities  or  charitable  institutions 
tiierein  mentioned.] 

The  testatrix  appointed  the  defendants  Wayet 
and  Bowerman  her  executors.  The  defendant 
Wayet  was  also  residuary  legatee,   f  ' r\r\ci\(> 
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Dr.  Boe  died  on  the  28tli  Sept.  1884.  haying 
received  the  income  of  the  shares  and  debentures 
from  the  death  of  Miss  Hughes  until  his  own 
death.    The  plaintiff  was  his  executor. 

On  the  15th  May  1884  an  order  was  made  to 
wind-up  the  Oriental  Bank,  and  in  April  1885  the 
oflBcial  liquidator  informed  the  plaintiff  that  the 
plaintiff  and  defendants,  as  executors  of  Dr.  Boe 
«nd  Miss  Haghes  respectively,  would  shortly  be 
placed  on  the  supplemental  list  of  contributories, 
and  that  a  call  ot  400!.  would  be  made  npon  them 
in  respect  of  the  Oriental  Bank  shares. 

All  the  charities  disclaimed  all  interest  in  the 
-shares  and  debentures.  With  regard  to  one  of 
the  charities,  namely,  the  British  and  Foreign 
Bible  Society,  before  any  disclaimer  was  exe- 
cuted by  them,  their  solicitor,  on  hearing  of  the 
bequest  to  the  society,  thought  it  advisable  to 
protect  the  fund,  and  accordingly  he  on  behalf 
of  the  society,  though  without  special  instruc- 
tions, filed  an  affidavit  under  Order  XL VI.,  r.  4, 
-and  notice  by  way  of  distringas  in  respect  of  the 
Oriental  Bank  shares. 

In  June  1885  the  plaintiff  brought  this  action, 
'Claiming  a  declaration  that  he,  as  executor  of  Dr. 
Broe,  was  trustee  of  the  Oriental  Bank  shares  for 
the  defendants  as  executors,  of  Miss  Hughes,  or 
for  the  defendant  Wayet  as  her  residuary  legatee, 
:and  that  they  or  he  were  or  was  bound  to  indem- 
nify the  plaintiff  against  all  liability  in  respect 
thereof. 

The  action  now  came  on  for  trial. 

WarmiTigion,  Q.O.  and  HuU  for  the  plaintiff. — 
The  funds  invested  were  originally  the  property 
of  Miss  Hughes,  and  under  the  agreement  Dr. 
Boe  had  no  more  beneficial  interest  than  a  life 
'estate.  On  the  disclaimers  being  made  by  the 
several  charities  there  was  a  resulting  trust  of 
-the  shares  and  debentures  in  favonr  of  Miss 
Hughes's  estate ;  and  Dr.  Boe's  executor,  being 
trustee  for  the  persons  interested  under  Miss 
Hughes's  will,  is  entitled  to  an  indemnity  from 
his  cestui  que  trust,  the  residuary  legatee  : 
BaUh  T.  Hyham,  2  P.  Wms.  458 ; 
Jerri*  T.    Wolfentan,  30  L.  T.  Bep.  N.  S.  452;  I. 

Bep.  18  Eq.  18  ; 
Prater  t.  Murdoch,  6  App.  Cas.  855. 

The  action  is  not  a  mere  quia  timet  action,  as  the 
plaintiff  has  already  received  notice  of  a  call  in 
respect  of  the  Oriental  Bank  shares : 

Bugheg-Sallett  T.  Indian  MammotK  Oold  Mining 
Company,  22  Ch.  Div.  561. 

Bickley  Sogers  for  the  defendants. — There  was 
no  beneficial  interest  in  Miss  Haghes  as  to  the 
property  the  subject  of  the  agreement,  except  her 
life  interest  and  her  power  or  appointment.  The 
-effect  of  the  disclaimer  by  the  cnarities  was  that 
her  appointment  failed,  and  the  shares  and  deben- 
tures became  the  property  of  Dr.  Boe  as  survivor. 
The  claim  for  indemnity  is  premature : 

Wooldridge  v.  Norrii,  19  L.  T.  Eep.  N.  S.  144  j  L. 
Bep.  6  Kq.  410. 

As  to  the  attempted  disclaimer  by  the  Bible 
Society,  however,  they  were  estopped  from  dis- 
claiming after  their  solicitor  had  filed  the  affi- 
-davit  stating  that  they  had  an  interest  in  the 
fund. 

Warmington,  Q.O.  was  not  called  upon  to  reply. 

Kekbwich,  J. — In  this  case  I  think  the  plaintiff 
is  entitled  to  succeed.  It  appears  that  there  were 
some  accounts  existing  between  Miss  Hughes  and 


Dr.  Boe,  who  seems  to  have  been  her  medical 
attendant.  It  seems  to  me  unnecessary  to  go  into 
the   history  of  these  transactions:    it  is  suffi- 
cient to  say  that  there  were  some  accounts  of  a 
generous  character  on  her  part,  and  of  an  accepted 
character  on  his  part,  which  led  to  some  unfortu- 
nate disagreement,  and  therefore  an  arrangement 
was  made  as  regards  other  matters  apparently, 
but  especially  as  regards  certain  sharas  in  the 
Oriental  Bank  Corporation  and  East  Indian  Bail- 
way  Debenture   stock  which  stood  in  the  joint 
names  of  Dr.  Boe  and  Miss  Hughes.    Thereupon 
this  agreement,  which  is  set  out  in  the  statement 
of  claim,  was  signed  by  both.     [His  Lordship 
read  the  a^eement  above  stated,  and  oontinqed:] 
The  question  arises    not  so    much  on  what  is 
in  the  agreement  as  on  what  is  not  in  it.    That 
Miss  Hughes  was  to  have  the  income  for  life  is 
clear.    'That  Dr.  Boe  was  to  have  the  income  for 
his  life  is  also  clear.    The  question  remains  what 
should  happen  when  both  were  dead,  in  the  event 
of  that  power  of  appointment  not  being  exercised ; 
or,  in  other  words,  what  was  the  ultimate  trust  ? 
The  question,  to  my  mind,  is  clear,  having  r^ard 
to  the  agreement  E^one,  and  reading  that  agree- 
ment by  the  light  of  what  I  am  told  of  the  pre- 
vious transactions,  I  entertain  no  doubt  whatever 
that  Dr.  Boe  estopped  himself  from  saying  that 
he  had  any  claim  to  that  money.    It  is  admitted 
to  have  been  her  money,  and  certain  trusts  are 
declared  of  the  money.    The  leg^I  interest  under 
these  circumstances  would  never  be  allowed  to 
control  the  beneficial  interest.    Whichever  siuv 
vived  would  be  a  trustee  for  the  purposes  of  that 
instrument,  and  so  far  as  that  instrument  did  not 
declare  all  the  purposes  to  which  the  money  was 
to  be  applied,  I  hold  that  there  was  a  resulting 
trust  in  favour  of  the  lady  who  had  supplied  the 
money.      [His    Lordship   then   referrra    to  the 
release  above  mentioned,  and  after  holding  that 
the    release    would    not    have    prevented    Miss 
Hughes  making  good  a  claim  to  the  moneys  in 
question  on  the  ground  of   a   resulting    trust, 
continued:]    I  hold  that  this  money  was   Miss 
Hughes's  in  the  first  instance,  invested  in  the 
joint  names  for  her  benefit  as  well  as  Dr.  Boe's, 
and  the  question  is  whether  Dr.  Boe's  estate  is 
entitled  to  be  indemnified.    Unfortunately  some 
of  the  shares  which  were  thought  to  be  valuable, 
namely  the  Oriental  Bank  shares,  have  tuj^ed  out 
to  be  valueless.    Dr.  Boe's  executor  will  be  placed 
upon  the  list  of  contributories,  and  there  is  a  pos- 
sioility  of  his  being  called  npon  to  pay  some 
money.    No  call  has  yet  been  made  upon  him 
because  he  is  not  as  yet  settled  upon  the  list.    It 
is  said,  in  the  first  place,  that  even  if  he  is  called 
npon  to  pay  money  he  will  not  be  entitled  to 
an   indemnity,    and,    secondly,    that   the    right 
to    an    indemnity   has    not  yet   arisen.      Now, 
as     regards     the    first    point,    I    should    have 
been   prepared,    indeed    I    should     have    been 
bound,  to  accept  the  rule  as  laid  down  by  JesseL 
M.B.  in  Jervia  v.  Wolferstan  {«6i  sup.),  and,  as  I 
construe  Lord  Blackburn's  remarks,  1  believe  I 
am  entitled,  and  if  entitled,  then  bound  to  accept 
that  rule  in  its  broadest  sense  at  the  present 
moment.      But  for  the  present  purpose    I    can 
fall  back  on  Lord  Blackburn's  statement  of   a 
rule  which  can  be  placed  side  by  side  with  the 
other.     Lord  Blackburn  says   (6  App.   Cas.  at 
p.    872)  :    "  No    doubt    anyone    who    requests 
another  to  incur  a  liability  which  would  other- 
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wise  Iiave  fallen  on  himself  is  in  general  bound  in 
eqnity  to  indemnify  the  other."  There  is  no  doabt 
aoont  this,  that  Dr.  Roe  accepted  these  shares 
on  which  there   was  a  liability,  at  the  request 
of  Miss    Hufhes,    because    it    was    her   money 
and  he    conld    not    have    accepted    it    without 
her   request,    and    the    liability    imposed   upon 
him    is  a  liability  imposed  upon  him  in   con- 
sequence of  accepting  tnose  shares.     It  seems  to 
me,  therefore,  that  the  executor  of  Dr.  Boe   is 
entitled   to   be    indemnified   by  Miss   Hughes's 
estate.    Then  it  is  said  that  this  action  is  brought 
too  Bocn.    Wo  have  some  evidence  on  that.     We 
have  heard  that  there  is  an  attempt  being  made 
to  settle  the  plaintiff  on  the  list  as  the  executor 
of  Dr.  Roe,  and  we  know  from  the  evidence  that 
that  liability  will  be  enforced.    That  may  dis- 
tinguish the  case  to  some  extent  from  the  case  of 
Hnghes-HaUett  {ubi  »vp.),  and  that  being  so  I  pass 
that  case  by  without  further  remark.    The  par- 
ticular case,  to  my  mind,  is  hit  exactly  by  the 
decision  of  Giffard,  V.C.  in  Wooldridge  v.  Norria 
(uU  sup.),  and  although   no  doubt   the  passage 
irhich  he  quotes  from  Lord  Redesdale  was  more 
as  to  a  surety  than  a  cestui  que  trust,  I  hold  that 
to  cover  this  case  directly.     I  think  that  a  man 
vhn  accepts  a  liability,  and  who    is  therefore 
entitled    to  be   indemnified   directly  the  cloud 
appears — I  am  nsing  a  metaphor  I  find  in  that 
case — however  small  that  cloud  may  be,  is  entitled 
to  go  to  the  man  who  made  the  request,  and  say, 
"  I  am  entitled  to  be  indemnified ;  do  you  acknow- 
ledge that  P  "  and  if  the  man  says,  "  I  do  not,"  he 
has  a  right  to  come  to  this  court  and  obtain  a  decla- 
ration that  he,  or  his  testator's  estate,  is  entitled 
to  be  cleared  from  that  liability.    Here  I  have 
tiiat  very  thing.     The  action  has  been  commenced 
and  the  liability  is  denied  at  the  bar.    If  this 
lady's  executor   or  residuary  legatee,  who  has 
taken  the  burden  of  the  fight,  had  come  forward 
and  eaid  "  You  are  too  late  ;  if  yon  had  done  it 
before  I  should  have  admitted  the  liability,  but 
I  cannot  now,"  that  would  have  been  a  different 
case.     What  more   can    the    plaintiff  want,  to 
justify  the  claiming  of  the  indemnity  by  action, 
than  the  denial  of  the  title  to  relief  at  the  bar  ? 
Then  there  is  another  point,  which  is  an  extremely 
interesting  one,  and  tnat  is  the  distringas.    Miss 
Hughes,  as  a  matter  of  fact,  exercised  her  power 
of  appointment  by  will,  and  she  disposed  of  the 
property  among  sevei-al  charities.    Several  of  the 
charities  seem  to  have  received  snms  to  which 
they  were  entitled  as  their  aliquot  shares  of  the 
15001.  which  by  the  same  will  Miss  Hughes  gave 
to  charity,  but  there  is  nothing  to  show  that  they 
did  anything  with  reference  to  this  particular 
fnnd.'with  the  exception  of  the  "British  and  Foreign 
Bible  Society.     Tne  charities  have  executed  a 
disclaimer,  and  of  course  they  do  not  want  to 
have  the  shares  which  are  a  datnnosa  hcereditas, 
and  they  know  also  that  the  East  India  Railway 
stock,  which  was  settled  with  the  shares,  must  go 
to  meet  the  liabilities  on  the  shares.     Tliey  have, 
as  I  have  said,  executed  a  disclaimer.   I  hold  that 
disclaimer  to  take  them  out  of  the  field  altogether, 
it  they  otherwise  could  be  brought  witnin  it, 
about  which   I   say  nothing.     An   exception  is 
attempted  to  be  made  with  regard  to  the  British 
and  Foreign  Bible   Society.     Now,  as  regards 
that  society,  their  solicitor,  hearing  that   there 
was  some  interest  under  the  will,  very  properly, 
knowing  that  this  trust  fund  was  in  the  nands  of 


a  sole  trustee,  thought  that  the  charity  which  he- 
represented  ought  to  be  protected,  and  thereupon, 
either   acting    under   a    general   resolution,    or 
thinking  it  was   right  at   once  to    do  what,  if 
he  had  summoned  a  meeting  of  the  governors  of 
the  charity,    he    would  have    advised   them  to 
do,  he  pnt  a  distringas  on  the  Oriental  Bank 
shares  at  once.  He  had  no  express  authority,  but  I 
treat  it  as  if  he  had,  and  as  if  what  he  did  came- 
within  his   ordinary  duty    towards   his   clients. 
What  does  that  amount  to  ?    The  distringas  is 
put  on  by  virtue  of  a  sot  of  rules  which  are  of 
extremely  modern  date.    They  were  first  brought 
into  the  rules  of  the  court  in  their  present  form 
in  1880,  and,  if  I  may  be  allowed  to  say  so,  they 
were  founded  on  the  old  distringas  which  was 
merely  a  writ.     Any  person  conld  get  a  writ  of 
distringas  and  stop  a   fund,  either  as    regards 
principal  or  interest,  by  swearing  a  short  a£Sdavit ; 
and,  taking  that  to  tne  proper  officer  he  would 
issue  a  writ  without  more.     That  was  intended 
to  apply  only  to  the  Bank  of  England,  but  by 
custom  it  has  been  applied  to  some  other  com- 
panies.   I  have  here  tne  form  of  affidavit  which 
was   issued  in  those  days.     It    was    simply    an> 
affidavit  saying,  "  I,  the  above-named  A.  B." — 
it  was  not  necessarily  the  applicant,  but  was- 
generally  the  solicitor — "  do  solemnly  swear  that,, 
according  to  the  best  of  my  knowledge,  informa- 
tion, and  belief,  I  am  beneficially  interested  in 
the    stock    hereinafter    particularly   described." 
When    the  affidavit   was  made — I  think  I  am' 
wrong  in  saying  that  thi>  solicitor  made  the  affi- 
davit when  there  was  a  mere  trustee  or  an  infant, 
it  was  really  made  by  anyone  who  was  willing 
to  take  the  trouble  on  proper  instructions — a  writ 
of  distringas  was  issued  directed  to  the  sheriff  of 
Middlesex  to  seize  all  the  goods  in  his  bailiwick. 
Then  when  the  Judicature  Act  was  about  to  pass, 
and  the  rules  were  being  framed,  this  question 
came  under  consideration,  and  then   ultimately 
there    were   passed    a   number    of    rules   which, 
are  now  to  be  found  in  the  Annual  Practice.     It 
is  rule  4,  Order  XL VI.,  and  the  forms  are  given 
later  on  in  the  book.    Instead  of  the  affidavit  and 
the  writ  you  have  the  affidavit  and  notice.    You 
do  not  go  through  the  form  of  a  fictitious  action.. 
You  do  not  go  through  the  form  of  a  writ  to  the- 
sheriff.    What  you  do  is,  you  file  an  affidavit 
stating  the  stock  and  the  interest  of  the  party  in 
it,  and  on  that  yon  prepare  a  statement,  and  that 
vou  serve  on  the  Bank  of  England,  or  any  other 
bank  :  the  intention  was  not  to  give  relief  to  a 
new  set  of  people;  and  there  it  is  again :  "  I  , 

of  ,  make  oath  and  say  that,  accord- 

ing to  the  best  of  my  knowledge,  information, 
and  belief,  I  am  [or,  it  the  affidavit  is  made  by  the- 
solicitor,  A.  B.,  of  ,  is]  beneficially 

interested  in  the  stock  comprised  in  the  [settle- 
ment, will,  Ac]  above  mentioned."  The  object 
was  and  is  to  enable  a  person  who  thinks  that 
there  is  a  fund -standing  in  the  name  of  trustees 
to  which  he  may  have  a  claim,  and  to  which 
possibly  he  may  become  entitled  by-and-by  in 
some  way,  or  to  some  interest  therein,  to  stop' 
that  while  he  is  making  the  necessary  inquiries, 
and  it  may  be  taking  proceedings  to  assert  his 
case.  The  essence  is,  that  he  does  not  know 
whether  he  is  entitled  to  it  now  or  not.  The 
virtue  of  a  distringas  is,  that  a  man  may,  if  ho 
hears  that  new  trustees  are  Koing  to  be  appointed 
under  a  settlement  in  which  he  ha^  an  interest,. 
:)igitized  by  Vjv 
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immediately  go  and  put  a  distringas  on  the  fund 
in  order  that  he  may  have  an  opportunity  of 
defending  his  rights.  It  does  not  act  as  an 
injunction;  he  has  to  have  notice  if  anyone 
wishes  to  transfer  the  fund,  and  unless  he  moves 
within  a  certain  time  the  distringas  is  gone.  If 
I  were  to  hold  that,  if  a  man  swore  that  he  was 
interested  in  a  fund,  that  was  an  acceptance  of 
that  fund  and  amounted  to  an  election,  so  that 
hereafter  he  would  be  estopped  from  denying  the 
fact,  there  might  be  terrible  consequences.  There 
is  one  case  which  hasi  occurred  to  me  during  the 
argument.  Suppose  a  married  woman  was 
-advised  that  it  was  doubtful  whether  she  was 
bound  by  a  post-nuptial  settlement.  Then 
8up7M)se  there  is  some  fund  which  is  in  the 
hands  of  trustees,  which  she  may  think  will 
be  her  own  at  some  time  and  will  be  settled,  and  in 
order  to  protect  that  she  issues  this  notice  by  her 
solicitor  and  stops  the  transfer  by  the  trastees ; 
could  it  be  said  afterwards,  '*  Oh,  yon  have  elected 
under  the  settlement ;  you  have  taken  that  fund 
which  was  settled  on  you,  some  2002.  or  so,  and 
you  have  elected  and  cannot  now  seek  to  repu- 
diate the  settlement ;  you  are  bound  by  it,  and, 
although  you  did  not  know  your  rights  at  the 
moment,  that  distringas  amounts  to  an  election." 
I  think  that  anything  of  the  kind  would  lead  to 
very  dangerous  consequences.  It  certainly  never 
entered  the  head  of  those  who  framed  the  new 
rules,  and  I  certainly  shall  not  hold  that  a  mere 
affidavit  that  a  solicitor  believes  someone  is 
beneficially  interested  in  some  shares  m  a  bank, 
amounts  to  an  acceptance  of  those  shares  so  as  to 
prevent  a  disclaimer  afterwards.  I  think  I  have 
dealt  with  all  the  points  which  have  arisen,  and  I 
think  I  must  give  the  plaintiff  the  relief  which  he 
asks  by  way  of  indemnity.  I  do  not  know  that 
it  will  be  necessary  under  the  circumstances  to 
'do  more  than  declare  the  indemnity. 

B.  B.  Rogers. — Your  Lordship  will  hold  that 
the  indemnity  is  to  be  by  all  the  eestuis  que  trtut 
of  the  shares  ? 

Kekewich,  J. — No.  I  hold  that  Miss  Hughes's 
■estate  is  liable  to  indemnify  Dr.  Roe's  estate  in 
respect  of  the  Oriental  Bank  shares  formerly 
standing  in  their  names. 

Solicitor  for  the  plaintiff,  Ja/met  Bohinion. 

Solicitor  for  the  defendants,  R.  J.  Bowerman. 


Friday,  July  1. 
(Before  Kekewicb,  J.) 

Cooke,  Sons,  and  Co.  v.  New  Rivek  Company,  (o) 

New  liiver  Company's  Act  18S2  (16  ^  16  Vict. 
e.  clot.),  es.  35,  38,  39,  40,  and  4l—Watertcorka 
Clauses  Act  1847  —  House  —  Dwelling-house  — 
Water  supply — Domestic  purposes — Obligation  to 
supply  by  meter. 

The  plaintiffs  owned  a  six-storey  warehouse  within 
the  defendants'  liinits  used  for  storing  carpets ; 
access  between  the  sloreijs  was  obtained  partly  by 
a  hydraulic  lift;  tie  part  of  the  building  was 
used  for  habitation  and  no  person  occupied  it  at 
night;  no  meals  were  taken  there,  nor  was  there 
any  appliance  for  cooking ;  there  were  within 
the  building  water-closets  arid  lavatories. 

Held,  that  the  word  "  house "  in  sect.   35   of  tlie 
<a)  B«ported  by  F.  Qodld,  Esq.,  Banliit8iHit-I«w. 


special  Act  (being  read  in  connection  wUh  the 
incorporated  sections  of  the  Waterworks  Clauses 
Act  1847)  is  limited  to  "  dweUing-houae ;"  thai 
the  plaintiffs'  premises  were  not  a  dwelling-house; 
and  that,  therefore,  although  tlie  purpose*  for 
which  water  was  required  for  the  building  were, 
except  as  regarded  tlie  lift,  domestic  purposes,  the 
case  was  not  within  sect.  35. 

Held  further,  that  the  ease  both  aa  to  the  lifl 
and  as  to  the  other  purposes  came  unthin  sect. 
41,  ar^  that  this  section  is  obligatory  on  the 
company,  the  Court  not  sharing  in  the  doubt 
expressed  by  Brett,  LJ.  in  Metropolitan  Board 
of  Works  V.  New  River  Company  (Ct.  of  App., 
unreported). 

Sect.  39  and  40  of  the  Act  are  merely  declaratory 
that  it  shall  be  intra  vires  a^the  company  to  enter 
into  the  agreements  therein  mentioned. 

Tee  plaintiffs  claimed  that  they,  as  consumers  of 
water  supplied  by  the  defendants  under  the  New 
River  Company's  Act  1852  and  the  Acts  incor- 
porated therewith,  were  entitled  to  have  water 
supplied  by  meter  by  the  defendants  to  their 
warehouse  for  the  purpose  of  working  a  lift  neces- 
sary for  carrying  on  their  business  and  for  all 
other  purposes  in  connection  with  the  same  here- 
ditaments, at  the  charges  provided  by  the  41st 
section  of  the  Act.  They  claimed  also  an  injunc- 
tion restraining  the  defendants  from  cntting  off 
the  supply. 

By  the  New  River  Company's  Act  1852  (15  & 
16Yict.  c.  clx.),  with  which  the  Lands  Clanses 
Consolidation  Act  1845  and  the  Waterworks 
Clauses  Act  1847  except  as  to  communication 
pipes  and  as  to  sect.  35  in  the  said  Act  are  incor- 
porated, it  is  provided : 

Seot.  35.  That  the  oompanv  shall,  at  the  reqneat  <f 
the  owner  or  occnpier  of  aaj  house  or  part  of  a  honae  in 
any  street  within  their  limits  in  which  any  pipe  of  the 
company  shall  be  laid,  or  of  any  person  who,  under  the 
provisions  of  this  Act  or  any  Act  incorporated  there- 
with, shall  be  entitled  to  demand  a  anpply  of  water  for 
domestic  purposes,  famish  to  snoh  owner  or  ooonpier  or 
other  person  a  sufficient  supply  of  water  for  domestie 
purposes  at  the  rates  hereinuter  specified  (that  is  to 
say) ;  for  water  supplied  to  any  dwelling-hoase  [at  a 
rate  aooordingr  to  the  annual  value  of  the  dweUing- 
honse].  If  there  be  a  water-closet  or  water-clooets,  or 
fixed  bath  or  baths,  or  any  hirh  service  in  such  dwell- 
ing-house or  place,  then,  in  addition  to  the  rates  above 
specified,  the  following  rates  shall  be  payable  (that  is  to 
say)  [at  rates  according  to  the  annual  value  of  the 
house]. 

Sect.  38.  That  a  supply  of  water  for  domestio  purposes 
shallnot  include  a  supply  of  water  for  .  .  .  working 
any  machine  or  apparatus  ...  or  for  any  trade  or 
manufacture  or  business  requiring  an  extra  supply  of 
water. 

Beet.  39.  That  the  company  ma^,  notwithstanding  the 
provisions  of  this  Act,  or  any  Act  inooiporated  therewith, 
take  an  increased  rate  or  charge  by  agreement  with  the 
person  or  body  requiring  a  supply  of  water,  and  notwitil- 
standing  the  same  may  ezoeed  the  rates  or  charges 
herein  specified. 

Seot.  40.  That  the  company  may  supply  any  person  or 
body  within  their  limits  with  water,  to  l>e  used  within 
such  limits  for  other  than  domestio  purpoees,  at  sneh 
rate  and  upon  such  terms  and  conditions  as  sliaU  be 
agreed  ui>on  between  the  company  and  the  person  or 
body  requiring  such  supply. 

Sect.  41.  That  the  company  shall  at  the  request  of 
any  oonsumer  of  water  for  purposes  other  than  the 
purposes  for  or  in  respect  of  which  the  rates  or  charges 
are  hereinbefore  provided  or  limited,  or  at  their  own 
instance,  afford  a  supply  of  water  by  means  of  a  meter 
or  other  instrument  or  mode  for  measuring  and  ascer- 
taining the  quantity  of  water  so  supplied,  and  may  charge 
for  8n<m  supply  not  exceeding  the  following  rates  for  one 
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thoiuand  gaUona  (that  is  to  say)  [at  rates  varying  with 
the  smoont  consumed]. 

By  the  Waterworks  Claases  Act  1847  it  is  pro- 
rided: 

Sect.  48.  Any  owner  or  oconpier  of  any  dwellinir- 
hoTise,  or  part  of  a  dwelling-honae,  within  the  limits  of 
the  special  Act,  who  shall  wish  to  hare  water  from  the 
mterworks  of  the  undertakers  brought  into  his  premises, 
and  who  shall  have  paid  or  tendered  to  the  nndertakers 
the  portion  of  water  rate  in  respect  of  such  premises  by 
this  or  the  special  Act  directed  to  be  paid  in  advance, 
may  open  the  gronnd  between  the  pipes  of  the  under- 
takers and  his  premises  .  .  .  and  lay  .  .  pipes 
...  to  commnnicate  with  the  pipes  of  the  under- 
takers   .    .    . 

Sect.  53.  Every  owner  and  oocupier  of  any  dwelling- 
honae,  or  part  of  a  dwpllin^-honse,  within  the  limits  of 
the  special  Act,  shall,  when  he  has  laid  such  communica- 
tion pipes  as  aforesaid  and  paid  or  tendered  the  water 
rate  ...  be  entitled  to  demand  ...  a  suffi- 
cient supply  of  water  for  his  domestic  purposes. 

The  plaintiffs  carried  on  the  business  of  carpet 
warehousemen  at  No.  12,  Friday-street,  in  the 
city  of  London,  and  had  occupied  the  premises 
Am»  1870.  The  street  was  within  the  defendants' 
limits,  and  pipes  of  the  defendants  were  laid  in 
the  street.  Tne  premises  consisted  of  a  warehouse 
of  six  storeys.  All  the  storeys  were  used  for  the 
purpose  of  storing  "arpets.  Access  from  one 
storey  to  another  was  obtained  by  means  of  an 
internal  stnircase  and  a  hydraulic  lift  which  was 
nsed  for  the  purposes  of  the  plaintiffs'  business. 
The  plaintiffs  employed  upon  the  premises  about 
fifty  persons,  none  of  whom  took,  nor  did  the 
plaintiffs  take,  any  meals  within  the  building, 
and  there  was  no  provision  whatever  for  fur- 
nishing nr  cooking  meals  or  food  of  any  sort  upon 
the  building.  No  person  whatever  was  upon  the 
building  except  during  business  honrs.  The 
defendants  had  since  the  year  1872  supplied  the 
plaintiffs  with  water  through  two  pipes.  Upon 
one  of  these  pipes  there  had  been  a  meter  of  the 
company's,  and  this  pipe  supplied  water  solely 
for  the  purpose  of  the  lift.  The  other  pipe  had, 
prior  to  the  commencement  of  the  action,  no 
meter  fixed  upon  it,  and  through  this  pipe  water 
was  supplied  to  the  basement  and  third  floor  of 
the  building  for  the  purpose  of  urinals,  water- 
closets,  and  wash-hand  basins.  In  the  basement 
Am  there  was  through  the  last-mentioned  pipe  a 
supply  of  water  for  drinking  purposes.  The 
supply  of  water  by  meter,  in  respect  of  the  lift, 
had  until  the  month  of  June  1886  been  by  virtue 
of  an  agreement  with  the  company,  under  sect.  40 
of  their  Act,  and  the  supply  for  other  purposes 
had  been  paid  for  by  rent  fixed  according  to  an 
annnal  rateable  value  of  the  premises  under 
sect.  35  of  the  Act. 

On  the  13th  May  1886  the  plaintiffs  wrote  to 
the  company  giving  notice  of  the  termination  on 
the  23ra  June  next  of  the  agreement  as  to  the 
supply  to  the  lift,  and  asking  when  it  would  be 
convenient  to  the  defendants  to  remove  the 
meter. 

On  the  1st  Jane  1886  the  plaintiffs  wrote  to 
the  defendants  requesting  that  the  whole  water 
supply  to  their  premises  might  be  made  by  meter 
and  charged  for  according  to  the  rates  specified 
by  the  Act.  Some  correspondence  ensued,  the 
view  of  the  defendants  being  that,  for  purposes 
other  than  as  regarded  the  lift,  the  snpply  should 
be  made,  not  according  to  meter,  but,  as  provided 
by  sect.  35  of  the  Act,  according  to  the  rateable 
Tatne  of  the  premises,  it  being  in  the  defendants' 


view  a  supply  for  "  domestic  purposes "  to  » 
"  house  "  within  that  section. 

On  the  23rd  Jnue  1886  the  defendants  sent 
their  workmen  to  the  plaintiffs'  premises  in  order 
to  open  the  road  with  a  view  to  cut  off  the  pipe 
which  supplied  the  plaintiffs'  mptdr  for  the  lift. 
Owing  apparently  to  some  misunderstanding,  one 
of  the  plaintiffs  was  under  the  impression  that 
the  defendants  were  about  to  cot  off  also  the  pipe 
which  supplied  their  premises  for  the  purposes 
other  than  the  lift,  and  thus  deprive  them  oi  the 
whole  of  their  water  supply ;  and  the  writ  in  the- 
present  action  was  issuea  the  same  day. 

The  plaintiffs  alleged  that  the  defendants 
threatened  to  cut  off  their  supply  of  water,  and 
they  claimed  as  above. 

By  their  statement  of  defence,  the  defendants 
contended,  in  short,  that  the  plaintiffs'  premises 
were  a  "  house  "  and  a  "  dwelling-house  within 
the  Act  ;  that  the  plaintiffs'  lift,  being  a 
"  machine  or  apparatus "  within  sect.  38  of  the 
Act,  and  the  water  supplied  thereto  being 
supplied  for  a  non-domestic  purpose,  the  plain- 
tiffs were  not  entitled  to  a  supply  of  water  for 
the  lift  at  the  rates  mentioned  in  sect.  41,  except 
by  agreement,  and  that  the  defendants  were 
willing  to  enter  into  an  agreement  to  supply  the 
plaintiffs  with  water  for  their  lift,  or  for  any- 
other  non-domestic  purposes,  and  as  to  the  rates 
to  be  charged  for  the  same^  and  that  as  to  the 
snpply  for  the  water-closets,  drinking,  and  other 
domestic  purposes,  the  defendants  were  entitled 
to  be  paid  at  the  rates  specified  in  sect.  35  of  the 
Act  according  to  the  annnal  value  of  the  pre- 
mises. With  respect  to  the  injunction  asked 
against  cutting  off  the  plaintiffs'  supply,  they 
stated  that  they  had  never  interfered,  or  intended 
to  interfere,  with  the  pipe  which  supplied  the' 
plaintiffs  for  domestic  purposes,  nor  nad  they 
instructed  their  workmen  to  do  more  than  sever 
the  pipe  which  supplied  the  plaintiffs'  lift. 

The  action  now  came  on  for  trial. 

Sir  H.  Davey,  Q.C.,  Finlay,  Q.C.,  and  M.  C. 
Dobbt  for  the  plaintiffs. — Our  contention  is,  that 
sect.  41  of  the  special  Act  makes  it  obligatory  on 
the  defendants  to  supply  us  both  for  the  lift  and 
for  our  other  purposes,  according  to  meter.  With 
regard  to  the  lift  supply,  we  submit  that  it  ia 
clearly  within  sect.  41.  It  cannot  be  called  a 
domestic  purpose.  As  to  sect.  40,  on  which  the 
defendants  rely  for  this  purpose,  we  say  that  this 
section  and  sect.  39  are  merely  declaratory  of  the 
right  of  the  company,  as  between  themselves  and 
their  shareholders,  to  enter  into  certain  special 
contracts  for  special  supplies,  although  they 
may  be  at  other  rates  than  those  fixed  by  the 
Act.  Those  sections  are  merely  to  render  intra 
vire»  that  which,  without  the  sanction  of  the  Act, 
would  be  ultra  vires.  If  sect.  40  is  to  be  read  as 
the  defendants  will  contend,  it  will  render  sect. 
41  altogether  nugatory,  because  sect.  40  applies  to 
all  purposes  except  domestic  purposes.  Secondly, 
as  to  the  supply  for  purposes  other  than  the  liit, 
our  contention  is  that  the  plaintiffs'  premises  are 
not  a  "  dwelling-house  "  within  sect.  35,  which 
applies  only  to  water  supplied  for  "  domestic 
purposes  "  to  a  "house  or  dwelling-house."  This 
18  a  warehouse  used  for  business  purposes  only 
and  during  business  hours.  There  is  not  even 
a  caretaker  upon  the  premises  at  night.  No 
meals  are  taken  there  in  fact,  nor/  ia  there  an v 
:gitized  by  Google 
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means  for  cooking  on  the  premises.  Sect.  41  is  a 
proviso  that  in  cases  to  which  sect.  35  does  not 
'apply  the  rate  of  charge  provided  by  sect.  41 
snaU  apply.  There  is  no  other  section  but  sect. 
35  to  which  sect.  41  can  refer,  because  sect.  35 
'«nd'the  subsidiary  sections  which  deal  with  the 
high  service  are  the  only  sections  which  hare 
prescribed  any  rates  or  charges  at  all.  No  doubt 
in  the  earlier  part  of  sect.  3d  the  words  "  house  " 
«nd  "  part  of  a  house  "  are  used,  but  the  rate  is 
fixed  in  respect  of  water  supplied  to  a  "  dwelling- 
bonse,"  and  according  to  the  annual  value  of  a 
"  dwelling-house."  The  48th  section  of  the 
Waterworks  Clauses  Act  1847,  which  is  incor- 
porated with  the  special  Act,  and  to  which 
reference  must  be  made  to  see  who,  under  sect. 
35,  is  entitled  to  demand  a  supply  of  water  for 
domestic  purposes,  describes  such  person  as  the 
•owner  or  occupier  of  any  "  dwelhng-house,  or 
part  of  'a  dweUing-house."  Further,  although 
the  purposes  (exclusive  of  the  lift)  for  which  we 
require  water  would  be  "  domestic  purposes," 
if  the  supply  were  made  to  a  dwelling-house, 
j'et,  assuming  our  contention  that  these  premises 
are  not  a  dwelling-house  to  be  valid,  can  the 
purposes  for  which  the  water  is  used  be  called 
domestic  purposes  at  all  P  [Evidence  was  given 
as  to  what  took  place  when  the  defendants'  work- 
men came  to  remove  the  pipe  supplying  the  lift, 
the  result  being  that  the  Court  was  of  opinion 
that  there  was  not  sufficient  ground  for  the 
plaintiffs'  apprehension  that  the  defendants  were 
about  to  cut  off  the  whole  supply.]  We  do  not 
ask  for  the  injunction  against  cutting  off  the 
sapply. 

Sir  B.  Webiter  (A.-G.),  Warmingion,  Q.O.,  and 
Vaughan  Rawkint  for  the  defendants. — First,  as 
to  the  construction  of  sect.  35  of  the  special  Act. 
The  words  used  in  this  section  when  describing 
the  person  who  is  to  have  a  right  to  a  supply  are 
■"owner  or  occupier  of  any  house  or  part  of  a 
house."  It  is  true  that  other  words  are  used 
afterwards,  but  our  contention  is  that  the  words 
■"  house,"  "  dwelling-house,"  and  "  place,"  all 
mean  the  same  thing.  Then  as  to  the  purposes 
lor  which  the  water  is  required  (apart  from  the 
lift),  we  say  they  are  "  domestic  purposes."  The 
Act  contemplates  two  purposes,  viz.,  domestic 
and  non-domestic.  Sect.  38  defines  what  are  non- 
domestic  purposes,  and  the  fair  inference  is  that 
other  purposes  not  so  enumerated  are  to  be  con- 
sidered domestic  purposes.  The  purposes  for 
which  the  plaintiffs  require  the  water  are  no  less 
domestic  because  no  person  sleeps  on  the  pre- 
mises. Tt  is  used  in  exactly  the  same  way  as  it 
would  be  if  the  plaintiffs  and  all  their  staff  slept 
on  the  premises.  The  defendants  have  no  right 
to  investigate  the  purpose  for  which  the  water 
is  used,  and  how  can  it  be  said  that  the  question 
of  the  rate  is  to  be  decided  on  whether  in  fact  the 
irater  is  boiled,  and  vegetables  or  other  food 
oooked  with  it  or  not  P  Then,  as  to  the  lift,  which 
is  not  a  domestic  purpose,  we  submit  this  is 
provided  for  by  sect.  40,  which  entirely  excludes 
the  notion  of  obligation,  but  allows  the  company 
to  give  such  a  supply  by  agreement.  Onr  sub- 
mission on  this  matter  is,  that  sect.  40  leaves  it 
perfectly  open  to  the  company  to  make  such 
agreement  or  not,  and  it  would  be  absurd  to  say 
that  the  next  section  (41)  then  proceeds  to  make 
it  obligatory  on  the  company  to  supply  it  on 
demand.    The  question  oi  the  lift,  however,  is  a 


matter  of  minor  importance.  There  has  nerver 
been  any  substantial  dispute  about  this  part  of 
the  caxe,  except  whether  the  charge  is  to  be  by 
meter  under  sect.  41,  or  b^  agreement  under 
sect.  40.  The  main  dispute  is  as  to  the  ordinary 
supply,  and  as  to  that  we  say  that  the  expression 
"  domestic  purposes  "  must  be  taken  broadly  as 
meaning  domestic  purposes  connected  witn  a 
"  house,"  which  latter  word  we  contend  vas 
meant  in  sect.  35  to  include  something  beyond 
an  actual  dwelling-house.  As  to  the  question 
whether  sect.  41  is  obligatory  on  the  company, 
this  section  has  been  considered  and  remarked 
upon  by  Lord  Esher.  M.B..  (then  Brett,  L.J.)  in 
an  app^  (unreported)  from  a  decision  on  a  special 
case  in  the  Queen's  Bench  Division  {MetropolitcM 
Board  of  Works  v.  Nmo  River  Company,  37  L.  T. 
Bep.  N.  S.  124),  where  Brett,  L.J.  expressed  a 
doubt  whether  sect.  41  was  obligatory  on  the 
company  at  all.  (a)  Sect.  53  of  the  Waterworks 
Clauses  Act 'shows  that  one  of  the  qualifications 
for  the  right  to  demand  a  supply  ii  the  tender  of 
the  water  rate ;  but  how  can  a  tender  be  made  for 
the  quantity  which  has  yet  to  be  fixed  by  meter? 

KsKSWicE,  J. — I  need  not  trouble  you,  Mr. 
Finlay.  I  have  made  up  my  mind  in  lavour  of 
the  plaintiffs  on  both  the  points  which  have  to  be 
decided.  When,  in  June  1886,  the  plaintiffs  deter- 
mined that  they  would  no  longer  continue  the 
agreement  with  the  New  Biver  Company  for  the 
supply  of  water  for  their  hydraulic  lift,  they 
requested  the  New  Biver  Company  to  remove  the 
meter,  and  the  company  sent  their  men  for  that 
purpose.  Whether  it  was  necessary  or  not  to  break 
up  the  road  in  order  at  the  same  time  to  cat  off 
the  sapply,  or  otherwise  deal  with  the  pipe  leading 
to  the  meter,  I  know  not.  They  seem  to  have 
thought  that  at  any  rate  some  examination  and 
some  work  was  necessary.  Mr.  William  Cooke, 
who  was  called  as  a  witness,  one  of  the  plain- 
tiffs' firm,  apparently  was  alarmed  into  thinking 
that  they  meant  not  only  to  cut  off  the  supply  for 
the  hydraulic  lift,  but  also  the  supply  for  the  rest 
of  the  house.  I  do  not  think  that  he  has  by  hia 
evidence  justified  that  alarm.  It  is  not  unnatural, 
and  perhaps  some  words  fell  from  Mr.  Watson, 
the  foreman  of  the  company,  or  some  of  the  men, 
which  for  the  moment  pointed  in  that  direction, 
but  I  do  not  think  that  the  alarm  was  justified. 
It  was  not  the  occasion  of  the  action  (though  the 
action,  no  doubt,  was  commenced  by  the  issue  of 
the  writ  that  afternoon  under  the  pressure  of 
alarm),  becaose  there  were  and  are  substantial 

(a)  The  point  decided  in  the  court  below,  and  affirmed 
by  the  Court  of  Appeal,  was,  that  the  New  Birer  Companj 
were  not  bound  nnder  sect.  41  to  supply  water  by  meter 
to  the  plaintiffs  for  the  porixwe  of  watering  the  roads 
and  gardens  on  the  Victoria  Embankment,  but,  with 
respect  to  the  ^neralobliKatoiy  nature  of  sect.  41,  Brett, 
L.J.  said  as  follows  :  "  Whether  sect.  41  gives  a  com- 
pulsory  right  to  persons  to  ask  for  such  euppliei  and 
have  such  supplies  I  think  it  is  not  neoessary  to  dster- 
mine  in  the  present  case.  All  I  can  say  is,  I  very  much 
doubt  whether  sect.  41  makes  a  compulsory  obligation  on 
tJie  company  or  a  oompolsory  right  to  persons  to  demand 
a  supply.  I  desire  not  to  be  asked  to  determine  that  in 
this  case,  because  it  is  not  necessary.  It  may  be  it  is 
not  compulsory  on  the  company  to  serve  such  penona, 
but  when  such  persans  are  snppUed  if  they  wish  it,  tliay 
have  a  rixht  to  be  sopplied  on  the  terms  of  a  meter 
supply.  I  think  it  is  unnecessary  to  decide  it,  but 
I  desire  to  reserve  to  myself  the  right,  if  it  should 
arise  in  any  court,  to  determine  that  question  when  it 
arises." 
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ntions  between  the  parties  requiring  to  be 
ied,  and  I  think  those  substantial  questions 
woald  hare  had  to  be  decided  in  any  event.  Still 
this  question  has  been  broueht  into  the  litimtion'; 
it  has  been  brought  into  the  pleadings.  I  have 
heard  evidence  for  the  plaintifis ;  the  defendants 
also  have  brought  evidence,  and  it  has  been 
agreed  on  bebidf  of  both  parties  that  I  shall  at 
once  fix  the  costs  which  ought  to  fall  upon  the 
plaintiffs  for  haying  raised  that  point  on  which 
they  have  failed.  I,  of  course,  shall  not  state 
how  I  have  arrived  at  the  sum  which  I  name,  but 
having  regard  to  all  the  circumstances  of  the 
ease,  and  tj^lring  them  all  into  consideration,  I 
think  a  sum  of  twelve  guineas  and  a  half  will  be 
a  proper  sum  to  award  to  the  defendants  for  the 
costs  of  that  part  of  the  action  in  which  I  hold 
the  plaintiffs  to  have  failed.  Now,  as  regards 
the  substantial  questions  which  both  parties 
have  come  here  to  arg^e,  I  have  been  referred  to 
the  charter  of  the  New  River  Company,  and  to 
the  position  of  the  New  River  Company  under 
their  charter  prior  to  the  Act  of  1852^  which 
was,  of  coarse,  a  position  entirely  different 
from  that  which  they  now  occupy.  They  were 
then  a  chartered  company,  without  any  oblig»> 
tim,  carrying  on  business  for  their  own  pur- 
poses at  their  own  risk.  The  Act  of  1852 
seems  to  me  to  have  entirely  altered  their 
position.  After  reciting  some  prior  Acts,  it 
recites  that  it  is  "  expedient  that  the  said  com- 
pany should  be  enabled  to  obtain  an  improved 
supply  of  water,  and  also  to  alter,  divert,  shorten, 
and  improve  the  course  of  their  river,  and  to  con- 
struct additional  reservoirs  tor  filtering  and 
storing  water,  and  certain  other  works  for  the 
better  supply  of  such  water  to  the  metropolis." 
They  were  willing  to  do  that,  but  it  could  not  bo 
effected  without  the  authority  of  Parliament. 
The  consequence  u,  that  you  have  a  contract 
between  the  company  on  the  one  hand,  and  that 
part  of  the  public  requiring  to  be  supplied 
with  water  by  this  company  by  means  of  an  Act 
of  FMrliament  on  the  other,  that,  in  consideration 
of  large  powers  conceded  to  the  company  of 
taking  land  compulsorily  and  otherwise,  they 
shall  be  under  obligations  under  which  they  did 
not  lie  before.  I  think  the  whole  Act  must  be 
construed  with  reference  to  that  situation,  which, 
of  coarse,  is  a  common  one  as  regards  all 
these  companies,  and  which  I  should  not 
have  noticed  but  that  the  position  anterior  to 
that  was  called  to  my  attention.  That  being  so, 
the  Lands  Clauses  Consolidation  Act  is  incor- 
porated, and  certain  sections  of  the  Waterworks 
Clauses  Act  1847,  that  is  to  say,  all  with  the 
exception  of  certain  specified  clauses.  Now,  why 
are  certain  specified  clauses  excepted  from  being 
incorporated  P  One  knows  with  reference  to  all 
these  Acts  why  certain  clauses  are  excepted— for 
two  reasons :  either  that  they  are  (not  apt  to  the 
natter  in  hand,  as  where  sometimes  it  is  not 
wished  to  give  compulsory  powers  of  acquiring 
land  to  a  company,  and  therefore  those  clauses 
are  excepted  from  the  incorporation  of  the  Lands 
Clauses  Act ;  or,  because,  naving  regard  to  the 
special  circumstances,  the  Legislature  thinks  that 
practically  the  same  powers  or  the  same  liabilities 
should  be  given  or  imposed  in  different  luignage 
more  adapted  to  the  particular  circumstances  of 
the  case.  Therefore  we  find  excepted  from  the 
incorporation  of  the  Waterworks  Clauses  Act  the 


provisions  with  respect  to  the  communication 
pipes  to  be  laid  by  the  undertakers,  which  we- 
shall  find  in  the  Act  of  1852  in  different  form, 
and  the  sect.  35,  which  refers  to  the  supply  of 
water  to  be  furnished  by  thn  undertakers,  which 
also  we  shall  find  in  sect.  34  of  the  Act  of  1852. 
All  the  rest  are  incorporated,  and  I  take  the 
proper  way  of  construing  the  Act  to  be,  to  ooa- 
sider,  now,  that  the  whole  of  the  Waterworks 
Clauses  Act  1847,  with  the  exception  of  those 
particular  clauses,  is  written  into  the  New 
River  Companies  Act  1852,  and  to  treat  it  aa  if 
there  was  one  Act  and  one  only.  If  there  is 
any  contradiction  (and  far  be  it  from  me  to  say 
there  is  no  contradiction  between  the  words  of 
the  general  Act  and  the  words  of  the  special  Act 
in  this  or  any  other  case),  then,  no  doubt,  it  is 
lawful  to  see  the  special  purpose  of  the  special 
Act,  and  possibly  to  read  tne  words  of  the  special 
Act,  that  IS  to  say,  those  which  are  brought  in  for 
that  special  purpose,  as  overruling  the  words  of 
the  general  Act  which  are  written  into  the  Act.  ' 
But  the  proper  way,  subject  to  that  consideration, 
is  to  look  at  it  as  one  whole,  and  to  read  th» 
Waterworks  Clauses  Consolidation  Act  into  tho 
New  River  Companies  Act  1852.  There  are 
many  difficulties :  there  are  many  contradictions  ; 
and,  as  I  have  myself  arrived  at  what  seems  to 
me  a  satisfiiustory  critical  construction  of  parti- 
cular words  of  a  particular  section,  it  has  occurred 
to  me,  as  I  have  no  doubt  it  has  occurred  to 
counsel  on  both  sides  of  the  case,  that  that  very 
construction  is  incousistent  with  a  construction 
placed  on  some  other  section.  It  unfortunately 
IB  the  case  with  all  these  Acts  of  Parliament. 
One  has  met  with  them  constantly.  They  bristle 
with  different  constructions.  But  I  think  there 
is  one  general  line  going  through  them,  and  I  do 
not  think  myself  that  there  is  any  serious 
difficulty  in  interpreting  the  Act  of  Parliament  in 
the  way  in  which  I  propose  to  interpret  it.  The 
34th  section  obliges  the  company  to  supply  water 
within  certain  limits,  and  I  should  not  have 
referred  to  it  but  for  this — ^that  there  the  expres- 
sion is  "owners  or  oocnpiers  of  houses."  The 
request  in  consequence  of  which  they  are  to  be  put 
under  obligation  is  to  be  made  not  by  the  owners  or 
occupiers  of  "  dwelling-houses,"  but  by  the  owners 
or  occupiers  of  "  houses,"  wliich  would  include, 
of  course,  really  every  building  within  the  limits 
of  the  operation  of  the  Act.  When  you  come  to 
sect.  35  you  get  the  same  word  or  equivalent  in 
the  first  part :  "  The  company  shall,  at  the  request 
of  the  owner  or  occupier  of  any  house  or  part  of  a 
house,"  and  it  wonla  have  been  natural  to  expect 
the  section  to  deal  with  what  was  to  be  done  at 
that  request  for  the  owner  or  occopier  of  any 
house  or  part  of  a  house.  But  immediately  after- 
wards you  find  the  operation  of  the  section 
limited  to  a  much  smaller  class.  Before  passing 
on  to  that  I  wish  to  refer,  especially  as  the 
Attomey-Geceral  dwelt  upon  it,  to  sect.  53  of  the- 
general  Act.  Sect.  63  provides,  "  Every  owner 
and  occupier  of  any  dwelling-house  or  part  of  a 
dwelling-nouse,  within  the  limits  of  the  special 
Act  shall,  when  he  has  laid  such  communication 
pipes  as  aforesaid  and  paid  or  tendered  the  water 
rate  payable  in  respect  thereof,  according  to  the 
provisions  of  this  and  the  special  Act,  be  entitled 
to  demand."  I  will  not  read  the  section  at  length. 
When  you  come  to  look  at  sect.  35  you  find  that 
the  persons  who  were  in  contemplation  are  those 
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~who  are  entitled  to  demand  a  supply  of  water  for 
domestic  purposes,  which  is  the  word  used  in 
sect.  53.  Therefore  yon  will  read  in  sect.  53 
immediately  before  sect.  35,  and  the  two  mn 
together  reasonably  well.  These  persons  who  are 
entitled  to  demand  a  supply  of  water  for  domestic 
purposes  are  to  have  fnmished  to  them  a  snffi- 
«ient  supply  of  water  for  domestic  purposes.  The 
framer  of  the  Act,  the  Legislature,  as  we  are 
bound  to  say,  apparently  paused  there  and  said, 
'"  Domestic  purposes  may  be  as  well  applicable  to 
«tber  houses  as  to  dwelling-houses;  tnerefore  I 
will  begin  and  state  what  is  to  be  done  to 
dwelling-houses,  the  purposes  of  which  may  be 
different  in  degree  though  not  otherwise  from  the 
purposes  of  other  houses."  Then  he  proceeds,  or 
the  Legrislature  proceeds,  to  deal  with  water  sup- 
plied to  any  dwelling-house.  I  have  looked  care- 
fully through  the  rest  of  the  section  and  it  seems 
to  me  to  be  all  limited  to  "  dwelling-house"  and  to 
have  no  other  application.  At  first  I  thought 
there  might  be  a  break  made  after  the  second  sub- 
division following  upon  "  dwelling-house,"  whore 
the  words  introduced  are  "any  such  dwelling- 
house  or  place."  Why  the  words  "  or  place  "  are 
brought  in  I  do  not  know ;  but  when  I  observe 
that  not  only  is  it  "  such  dwelling-houae  or 
place"  referring  back,  but  that  the  rates  to  be 
charged  as  there  mentioned  are  in  addition  to  the 
rates  above  specified,  I  think  they  can  only  be 
rates  to  be  paid  in  respect  of  the  same  nroperty 
as  that  which  pays  those  above  mentioned  to 
which  they  axe  additional,  that  is  "  dwelling- 
houses;"  and  if  I  am  bound  to  give  any 
interpretation  to  the  words  "  or  place  "  I 
think  they  may  fairly  be  interpreted  as  mean- 
ing a  part  of  a  house — it  is  an  expression  not 
very  happy — which  might  be  a  dwelling-hcuse  by 
itself  within  the  meaning  of  the  Act.  I  think 
the  proper  meaning  of  that  section  is  confined  to 
dwelling-houses.  As  regards  that  alone  the  point 
which  comes  directly  is,  is  this  a  dwelling-house  ? 
I  think  J  may  conveniently  decide  that  without 
passing  on  to  the  othor  sections,  though  I  should 
not  do  so  of  course  if  I  did  not  think  the  other 
flections  might  be  read  consistently  in  the  way  I 
do  read  them  with  this  section.  Now,  a  dwelling- 
house  certainly,  to  my  mind,  at  first  means  a  place 
vhere  somebody  dwells.  That  is  the  first  mean- 
ing ;  the  meaning  which  is  given  in  dictionaries 
and  the  meaning  which  underlies  the  explana- 
tions given  of  the  word  dwelling-house  in  other 
Acts  of  Parliament.  I  am  not  sure  that  it 
would  be  safe  to  rely  upon  the  interpretation 
of  other  Acts  of  Parliament  at  all,  because  here 
it  is  introduced  for  a  particular  purpose,  namely, 
the  supply  of  water.  I  think  one  must  look  at  it 
with  special  reference  to  that  object ;  I  think  it 
must  mean  a  place  where  somebody  dwells.  Now, 
does  anybody  dwell  in  this  house  P  It  is  purely 
a  place  of  bnsiness ;  there  is  no  caretaker ;  no 
perscn  lives  there  in  the  sense  of  residing  there ; 
it  is  used  for  a  wholesale  bnsiness,  stored  night 
and  day,  occupied  no  doubt  during  the  day  by 
persons  who  come  there  in  the  employ  of  the 
plaintiffs,  and  the  plaintiffs  themselves  for  the 
purposes  of  business.  If  there  is  anything  in 
the  way  of  feeding  there,  it  is  a  mere  accident ; 
there  is  no  provision  of  any  kind  for  it,  and 
apparently,  if  it  ever  happens,  it  is  exceedingly 
seldom.  *I  see  nothing  to  bring  this  warehouse 
within  the  term  "dwelling-house;"  I  thuik  that 


it  must  be  held  to  be  outside  the  definition  of  a 
dwelling-house,  and  that  therefore,  as  regards 
domestic  purposes,  which  are  here  mentioned, 
if  there  are  any  domestic  purposes  for  which 
they  are  entitled  to  a  supply  of  water,  theyare 
not  domestic  purposes  for  a  dwelling-house.  They 
use  water  for  domestic  purposes,  and  my  own  con- 
clusion is,  that  all  the  water  which  these  plaintiffs 
use  is  really  water  for  domestic  purposes,  except 
as  to  the  hydraulic  lift.  I  think  it  is  a  fair  thing 
to  say  that,  when  sect.  38  carefully  excepts 
certain  purposes  from  domestic  purposes,  all 
other  purposes — at  any  rate,  all  other  purposes  not 
of  like  character  with  those  mentioned — must  be 
fairly  domestic  purposes.  We  have  heard  a 
description  of  the  purposes  for  which  the  water 
supply  is  wanted  here— lavatories  and  so  forth. 
I  think  they  are  all  domestic  purposes  ;  but  I 
have  already  expressed  my  opinion  that  they  ore 
not  domestic  purposes  in  a  dwelling-house.  Then, 
as  regards  sect.  38, 1  need  say  no  more  than  that 
the  hydraulic  lift  clearly  comes  within  '*  working 
any  machine  or  apparatus."  Then,  passing  on, 
we  have  to  see  what  is  provided  as  regards  that, 
if  anything.  There  has  been  a  good  deal  of 
comment  on  sects.  39  and  40.  Directly  they  were 
referred  to,  the  view  occurred  to  me  which  waa 
pressed  by  Sir  Horace  Davey  in  argument,  and 
which  I  think  is  the  right  one.  I  think  they  are 
inserted  merely  for  the  purpose  of  getting  rid 
of  any  doubt  which  mignt  otherwise  occur  to 
legal  or  lay  minds  respecting  the  powers  of  the 
company  to  enter  into  special  agreements.  I 
think  it  is,  as  Sir  Horace  Davey  said,  that  these 
only  meant  to  make  intra  virea  what  might 
possibly  have  been  otherwise  fdtra  vires.  I  aee 
no  difficulty  in  that  construction.  That  being 
the  construction,  I  see  no  impropriety  in  their 
presence  in  the  Act,  nor  do  they  interfere  with 
my  construction  of  either  sect.  35  or  sect.  41. 
Then  I  come  to  sect.  41 :  "  That  the  company 
shall,  at  the  request  of  any  consumer  of  wat^ 
for  purposes  other  than  the  purposes  for  or  in 
respect  of  which  the  rates  or  charges  are  herein- 
before provided  or  limited,  or,  at  their  own 
instance,  afford  a  supply  of  water  by  means  of  a 
meter."  Of  course,  there  is  considerable  difficult 
in  ascertaining  who  a  consumer  of  water  is, 
because  one  immediately  puts  the  case  of  a  man 
who  up  to  this  time  has  not  had  any  water 
at  all — ^that  is  to  say,  who  has  a  new  house ; 
he  makes  a  request :  it  is  not  the  request  of  a 
consumer  of  water,  because  he  has  no  water, 
and  the  word  is  inappropriate,  however  yon 
construe  it.  I  think  the  reasonable  meaning 
of  it  is  a  person  living  within  the  limits  which 
the  company  supplies  who  intends  to  be,  if  he 
has  not  hitherto  been,  a  consumer  of  the 
company's  water.  It  is  not  necessary  for  me  to 
construe  it,  but  that  seems  to  roe  to  harmonise 
with  the  rest  of  the  section.  Then  he  is  to  be 
supplied  "  for  purposes  other  than  the  purposes 
for  and  in  respect  of  wViich  the  rates  or  charges 
are  hereinbefore  provided  or  limited."  Why 
should  I  reduce  that  P  I  have  got  an  Act  which 
compels  the  company,  as  I  reiwi  it,  to  supply 
dwelling-houses  for  domestic  purposes;  I  have 
got  an  Act  which  enables  them  to  make  special 
agreements.  Then  I  expect  to  find  a  further 
clause  saying  that  what  has  not  been  provided  for 
in  the  previons  sections  shall  be  provided  for 
somewhere  else.    It  would  to  my  mind  be  giving 
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a  vei7  strange  oonstrnotioii  to  (he  Act  to  ray  they 
are  obliged  to  snpply  water  only  for  dwelling- 
honses  or  for  domestic  purpofies,  which  is  the 
oonstniction  nrged  npon  me.  I  should  expect  to 
find,  baring  regard  to  the  object  of  the  Act,  that 
the  company  are  ander  an  obligation  to  supply  water 
{orpaiposen  other  than  domestic  purposes,  and 
other  than  for  dwelling-honses.  I  therefore  read 
this  41  St  section  according  to  its  plain  gramma- 
tical reading  as  regards  this  part,  and  I  say  the 
company  are  bound  to  supply  water  for  all 
porposes  other  than  those  m  respect  of  which 
ntes  and  chargps  are  thereinbefore  provided  or 
limited.  Nothing  is  thereinbefore  provided  or 
limited  except  for  domestic  purposes  of  a 
dwslling-hoQse;  therefore  I  read  it  as  imposing 
tiie  obhmtion  to  provide  water  at  a  fixed  cnarge, 
measnr^  in  the  way  mentioned,  for  other 
purposes.  There  are  two  things  I  ought  to 
mention  :  first,  that  I  have  the  words  "  or  at  their 
own  instance."  It  is  very  difficult  to  give  any 
meaning  to  those  words.  I  think  I  see  a  meaning 
■which  may  properly  be  attributed  to  them  if  ever 
the  qaestion  requires  decision;  but  it  is  not 
necessary  for  me  to  give  it  now,  and  I  refnun 
from  expressing  any  opinion.  As  regards  the 
case  which  was  quoted  to  me  from  the  Law 
Times  {Metropolita-n  Board  of  Works  v.  New  River 
Company,  uBi  »up.),  the  shorthand  notes  of  the 
iodgiDents  in  which  in  the  Court  of  Appeal  were 
handed  np  to  me,  1  can  dispose  of  it  in  this  way. 
The  question  there  was,  whether  certain  public 
purposes  which  are  mentioned  in  sect.  37  of  the 
eeneral  Act  came  within  sect.  41.  The  court 
bdow  and  the  Court  of  Apptwl  held  that  these 
pablic  purposes  did  not  come  in,  and  therefore 
they  decided  simply  that  short  point.  The 
present  Master  of  the  Bolls,  then  Brett,  L.J., 
expressed  an  opinion  which  was  certainly  adverse 
to  that  which  I  have  expressed  respecting  the 
construction  of  sect.  41,  but  he  took  very  great 
care  to  leave  it  open  to  any  judge  who  had  to 
decide  the  question  to  decide  it  according  to  his 
own  view.  It  is  quite  unnecessary  for  me  to  say 
that  I  feel  great  diffidence  in  differing  from  an 
opinion  of  the  Master  of  the  Bolls,  even  though 
expressed  in  that  way,  not  necessary  for  the 
purposes  of  the  case  before  him ;  but,  on  the  other 
hand,  I  must  not  allow  any  diffidence  to  prevent 
ny  forming  and  expressing  my  own  opinion,  and 
my  opinion  certainly  is  that  the  company  are 
boand  by  that  section  to  provide  water  to  be 
measured  by  means  of  a  meter,  and  paid  for 
sccordinply,  for  all  purposes  not  provided  for 
before,  that  is  to  say,  for  all  purposes  other  than 
domestic  purposes.  My  conclusion  therefore  is, 
that  the  plaintiffs  are  right;  that  they  are 
entitled  to  have  their  building,  their  house — not 
their  dwelling-house  as  I  hold — supplied  with 
water,  both  for  general  purposes  and  for  the 
hydraaiic  lift,  according  to  the  terms  mentioned 
in  wet.  41,  and  that  the  defendants  are  wrong  in 
seeking  to  charge  them  according  to  the  rateable 
nine.  Therefore  there  will  be  a  declaration  in 
the  plaintiffs'  favour,  and  the  defendants  will  pay 
the  costs  of  the  action,  setting  off  the  snm  which 
I  hare  awarded  as  regards  that  part  of  the  case  in 
which  I  hold  them  to  have  failed. 

Solicitors  for  plaintiffs,  Hollingsworlh,   Tyer- 
nuin,  and  ^>u2reio«. 

Solicitors  for  defendants,  Thompson  and  Deben- 
iams. 


QUEEN'S   BENCH   DIVISION. 

Thursday,  Jime  16. 

(Before  Mathew  and  Cave,  JJ.) 

The  Darehth  Yaxlet  Madi  Sewebaoe  Boakd 
V.  The  Goakoums  op  the  Poor  op  the  Dabt- 
FosD  Union,  (a) 

Local  government— Joint  board — Component  dis- 
tricts —  Apportionment  of  expenses  —  "  Special 
expenses"— Public  Health  Act  1875  (38  ^  39 
Vtct.  e.  65),  sa.  230,  283,  and  284r—Provisionai 
Order  Gonfirmation  (Darenth  Valley)  Act  1878 
(41  ^  42  Vict.  c.  ccxi.),  schedule,  sa.  16  and  17. 

By  sect.  16  of  the  Provisional  Order  Gonfirmation 
(Darenth  Valley)  Act  1878,  it  is  provided  that 
"  The  expense  incurred  by  the  joint  board  in 
carrying  out  the  duties  prescribed  by  this  order 
.  shall  be  defrayed  out  of  a  common 
fund,  to  be  contributed  by  the  urban  sanitary 
district  and  several  contributory  places  men- 
tioned in  the  achedulea  hereto,  in  manner  pro- 
vided by  stct.  283  of  the  Public  Health  Act  1875." 

By  sect.  17  of  the  same  provisional  order,  it  is 
provided  tluxt,  "  The  contributions  of  the  rural 
sanitary  authorities  of  tite  Dartford  and  Seven- 
oaks  Unions  respectively  towards  the  common 
fund  of  the  united  district  sludl  be  contributed 
and  raised  in  the  sa/me  manrier  in  every  respect 
as  if  such  contributions  were  required  to  defray 
'  special  expenses '  within  the  m.eaning  of  the 
Public  Health  Act  1875." 

Held,  upon  a  case  stated,  that  in  apportioning  the 
amount  of  the  expenses  incurred  by  the  plaintiff 
joint  board  among  its  com^ortent  districts,  the 
joint  board  slioiild  do  so  tn  proportion  to  tlie 
rateable  values  of  the  properties  tn  su^h  districts, 
such  values  to  be  ascertained  according  to  the 
valuation  list  in  force  for  the  time  being,  cu  pro- 
vided by  sect.  283  of  the  Public  Health  Act  1875. 

This  was  a  special  case  stated  for  the  opinion  of 
the  Queen's  Bench  Division  pursuant  to  the 
Boles  of  the  Supreme  Court,  Order  XXXIV. 

1.  The  plaintiffs  were  constituted  a  joint  board, 
within  the  meaning  of  the  Public  Health  Act 
1875,  by  the  Local  Government  Board's  Provi- 
sional Order  Confirmation  (Darenth  Valley)  Act 
1878,  for  the  Darenth  Valley  Main  Sewerage 
District,  with  the  powers  and  authorities  men- 
tioned in  the  said  Acts  and  in  the  provisional 
order  set  forth  in  the  schedule  to  the  last- 
mentioned  Act. 

2.  The  expenses  incurred  by  the  plaintiffs  in 
cany  ng  out  their  duties  are  required  to  be 
defrayed  out  of  a  common  fund  to  be  contributed 
by  the  component  districts  of  the  said  Darenth 
Valley  Main  Sewerage  District  (namely,  the 
Sevenoaks  Urban  Sanitary  District,  the  Seven- 
oaks  Bural  Sanitary  District,  and  the  Dartford 
Bural  Sanitary  District),  in  the  manner  provided 
by  article  16  of  the  said  provisional  order, 
and  sect.  283  of  the  Public  Health  Act  1875,  and 
no  part  of  the  said  districts  had  been  exempted 
from  assessment  under  sect.  7  of  the  Local 
Government  Board's  Provisional  Order  Confir- 
mation (Darenth  Valley)  Act  1878. 

3.  In  pursuance  of  sect.  284  of  the  Public 
Health  Act  1875,  for  the  porpose  of  obtaining 
payment  from  the  said  component  districts  of  the 
sums  to  be  contributed  by  them  towards  the 
expenses  incurred  by  the  plaintiffs  as  aforesaid, 
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the  plamtifEs  had  tram  time  to  time  issned  their 
precepts  to  the  respective  local  anthorities  of 
such  component  districts  requiring  payment  of 
the  sums  therein  mentioned,  and  snch  sums  had 
been  paid  accordingly,  with  the  ezneption  of  15552. 
required  to  be  paid  by  the  defendants  by  the 
precept  of  the  12th  Oct.  1885,  irUch  amount 
came  dne  on  the  Ist  Peb.  1886. 

4.  Two  other  precepts  bad  since  been  issned, 
dated  respectively  the  12th  April  1886  and  the 
11th  Oot.  1886,  for  12691.  and  12891  respectively, 
the  same  being  dne  on  the  1st  Ang.  1886  and  the 
1st  Peb.  1887  respectively.  Neither  of  snch  sums 
had  been  paid. 

5.  In  apportioning  the  amount  of  the  said 
expenses  of  the  plaintiffs  amongst  the  said  com- 
ponent districts  for  the  purpose  of  issuing  the 
precept  of  the  12th  Oct.  1885,  the  rateable  values 
of  the  properties  in  such  districts  were  not  all 
taken  upon  the  same  basis,  and  in  no  case  was  the 
full  rateable  value  of  all  the  property  in  the 
district,  as  appearing  in  the  valuation  list  in  force 
for  the  time  being,  taken  as  a  rateable  value  for 
the  purpose  aforesaid. 

6.  The  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiffs,  in  apportioning  the 
amounts  of  their  said  expenses  among  the  said 
component  districts,  should  do  so  in  proportion 
to  the  rateable  values  of  the  properties  in  such 
districts,  such  values  to  be  ascertained  according 
to  the  valuation  list  in  force  for  the  time  being, 
or  whether  the  rateable  values  of  tithes,  tithe 
commutation  rentcharges,  and  land  used  as 
arable,  meadow,  or  pasture  ground  only,  or  as 
woodlands,  market  gardens,  or  nursery  grounds, 
or  covered  with  water,  or  used  as  a  canal  or  towing 
path  for  the  same,  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for 
public  conveyance,  should  be  taken  at  one-fourth 
of  the  rateable  values  thereof  appearing  in  the 
said  valuation  hsts,  or  in  what  other  way,  and 
upon  what  other  basis,  the  said  apportionments 
should  be  made. 

7.  By  an  agreement  in  writing,  dated  the  18th 
Dec.  1886,  and  made  between  the  plaintiffs  and 
the  defendants  in  pursuance  of  Order  XXXIV., 
r.  6,  of  the  Rules  of  the  Supreme  Court  1883,  it 
was  agreed  that,  upon  the  judgment  of  the  court 
being  given  upon  tne  point  of  law  raised  by  this 
case,  a  sum  of  money  to  be  ascertained  m  the 
mode  therein  mentioned,  or  in  such  other 
manner  as  the  court  might  direct,  or  such  other 
sum  as  might  be  ascertained  by  the  court,  should 
be  paid  by  the  defendants  herein  to  the  plaintiffs 
as  therein  directed,  and  that  the  costs  of  this 
action  and  of  the  inquiry  therein  mentioned 
should  be  in  the  discretion  of  the  court,  and  that 
judgment  should  be  entered  accordingly  for  the 
sums  60  to  be  ascertained  as  aforesaid,  with  or 
without  costs  as  the  court  should  direct. 

By  seel.  230  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55)  it  is  enacted  that, 

For  the  pnipoie  of  obtaining  payment  from  the  Bevenl 
contribntory  places  within  their  distriot  of  the  aruaa  to 
be  contribnted  hy  them,  the  mral  authority  shall  issae 
their  precept  to  the  overseerB  of  each  snch  oontribntoiy 
place,  requiring  snch  overseers  to  pay,  within  a  time 
Umited  by  the  precept,  the  amount  specified  in  snch 
precept,  to  the  miu  authority,  or  to  some  person 
appointed  by  them,  care  being  taken  to  iasne  separate 
precepts  in  respect  of  contribntions  for  general  expenses 
and  special  expenses,  or  to  make  snch  ezpencei  reapeo- 


tiTely  separate  items  in  any  preoept,  iadndinfr  bott 
classes  of  expenses. 

The  overseers  shall  comply  with  the  reqniaitions  of  snoh 
precept  bv  paying  the  contribution  reqnired,  in  respect 
of  general  expenses,  ont  of  the  poor  rats  of  their  respao- 
tive  parishes,  sod,  with  respect  to  special  expenaas,  by 
raising  the  contribntion  raqnirad  by  the  levy  .  .  .  o( 
a  sepuate  rate,  in  the  same  manner  oe  if  it  were  a  late 
for  the  relief  of  the  poor,  with  this  exception ;  (nomdjr). 

That  the  owner  of  any  tithes,  or  of  any  tithe  oom- 
mntation  rentcharge,  or  the  oocnpier  of  any  Umd  used 
OS  arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
land, market  gardana,  or  nursery  grounds,  and  the 
oocnpier  of  any  land  oovered  with  water,  or  used  aa  a 
canal  or  towing  path  for  the  aame,  or  as  a  railway  oob- 
structed  under  tne  powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall,  where  a  special  assessment  is 
made  for  the  purpose  of  such  rate,  be  assessed  is  reapeet 
of  one-fourth  part  only  of  the  rateable  value  theonaof, 
or,  where  no  special  asaesament  is  made,  shall  pay  ia 
respect  of  the  said  property  one-fourth  part  only  of  the 
rate  in  the  pound  payable  in  respect  of  honaea  aai 
other  proper^. 

By  sect.  283  it  is  enacted  that 

An^  expenses  incurred  by  a  joint  board  in  purcaaaoa 
of  thu  Act,  unless  otherwise  determined  by  the  pio- 
visioniJ  order,  shall  be  defrayed  ont  of  a  common  fund, 
to  be  contribnted  by  the  component  distrieta  or  eoo- 
tribatory  placea  in  proportion  to  the  rateable  valne  of 
the  property  >»  each  diatrict  or  contributory  place,  aad 
value  to  be  aaoertained  aooording  to  the  Toluatiam  liat 
in  force  for  the  time  being. 

By  sect.  284  it  is  enacted  that. 

For  the  pnrpoae  of  obtaining  payment  from  oom- 
ponent  distnota  of  the  anma  to  be  contributed  by  than, 
the  joint  board  shall  iaaue  their  preoept  to  the  k>aal 
authority  of  each  component  district,  stating  the  anm 
to  be  contributed  by  such  authority,  and  requiring  audi 
authority,  within  a  time  limited  by  the  preoept,  to  pay 
the  sums  therein  mentioned  to  the  joint  booid,  or  to 
such  person  aa  the  joint  hoard  may  direct. 

By  sect.  16  of  the  schedule  to  the  Local  Govern- 
ment Board's  Provisional  Order  Confirmatifln 
(Darenth  Yallev)  Act  1878  (41  &  4&  Viot.  c.  oczL) 
it  is  provided  that 

The  expenaea  incurred  by  the  joint  board  in  eanyinir 
ont  the  dotiea  preacribed  by  this  order,  including  alt 
establishment  charges,  remuneration  to  clerk,  treaaonr, 
officers,  and  servants,  shall  be  defrayed  ont  of  a  ''"■"^^ 
fund,  to  be  contributed  by  the  urban  sanitary  distriet 
and  several  contributory  places  mentioned  in  the 
schedules  hereto,  in  manner  provided  by  sect.  283  of 
the  Public  Health  Act  1875 ;  and,  for  the  purpoaea  <f 
thia  order,  any  person  appoiiited  by  the  joint  board  mMj 
inspect,  take  oopiea  of,  or  make  extracts  from,  aar 
valuation  list,  or  rate  for  the  relief  of  the  poor  withia 
the  united  distriot,  or  any  part  thereof,  or  any  book 
relating  to  the  same. 

By  sect.  17  of  the  same  provisional  order  it  is 
provided  that 

The  contributions  of  the  rural  sanitary  authoritiaa  of 
the  Dartford  and  Sevenoaks  Unions  respectively  towonls 
the  common  fnnd  of  the  united  district  shall  be  con- 
tributed and  raised  in  the  same  manner  in  every  reapeet 
as  if  snch  oontribntiona  were  required  to  deliay 
"special  expenses"  within  the  meaning  of  the  Pnhbe 
Health  Act  1S75. 

F.  Meadows  Whil«,  Q.G.  {AleacmSer  Olen  with 
him),  for  the  plaintiffs. — It  is  submitted  that  the 
plaintiffs  have  apportioned  the  amount  of  their 
expenses  in  the  proper  manner,  and  in  accordanoe 
with  the  provisions  of  the  Public  Health  Act  and 
of  the  provisional  order.  Sect.  17  of  the  pro- 
visional order  provides  that  the  contribntions  of 
the  authorities  of  the  Dartford  and  Sevenoaks 
Unions  are  to  be  contributed  and  raised  as  if 
such  contributions  were  required  to  defray 
"  special  expenses "  within  the  meaning  of  the 
Public  Health  Act  1875.  ^.  230  of  .the  Public 
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Health  Act  1875  states  how  special  expenses  are 
to  be  raised,  namely,  upon  the  reduced  estimate 
of  the  fonrth  part  of  the  rateable  value  of  certain 
kinds  of  property.  Thus  uniformity  in  the  pro- 
portions payable  by  different  districtu  'vrill  be 
secured.  It  is  therefore  sabmitted  that  the 
Darenth  Valley  Board,  in  apportioning  their  ex- 
penses between  the  constituent  authorities,  should 
ttke  the  rateable  yalae  of  the  districts  of  such 
ooDBtitnent  authorities  upon  the  reduced  rateable 
Talnes. 

ChaniteO,  Q.C.  (JET.  F.  Diekem  with  him)  for  the 
defendants. — ^It  is  sabmitted  that  the  joint  board 
shoald  apportion  their  expenses  between  the  con- 
stituent authorities,  by  taking  the  rateable  ralae 
of  th«  districts  of  such  authorities  at  the  amount 
appearing  in  the  valuation  lists.  Sect.  16  of  the 
provisional  order  states  in  terms  that  the  appor- 
tionment of  the  expenses  is  to  be  made  in  manner 
iROTided  by  sect.  283  of  the  Public  Health  Act. 
Sect.  17  of  the  provisional  order  and  sect.  284  of 
the  Public  Health  Act  relate  to  the  mode  in  which 
the  amount  of  the  apportionment  is  to  be  con- 
trihated  and  raised  within  the  districts,  and  not 
to  the  mode  in  which  the  joint  board  are  to 
apportion  the  expenses  among  the  constituent 
authorities.  Sect.  16  of  the  provisional  order 
and  sect.  283  of  the  Public  Health  Ant  1875  apply 
to  the  apportioument  of  their  expenses  by  the 
joint  board.  That  is  the  reason  why,  in  sects.  16 
and  283,  the  word  "contributed"  only  is  used, 
while  in  sect.  17  the  words  are  "  contributed  and 
niaed."  The  joint  board  have  first  to  apportion 
their  exptenses  among  the  constituent  authorities ; 
this  having  been  done,  the  amount  of  such  con- 
tribution has  itself  to  be  apportioned  among  the 
oontributory  places  in  the  district  of  the  con- 
ititnent  authority,  and  the  contribution  having 
been  so  apportioned,  has  to  be  raised  in  the  con- 
tribntoiy  places.  The  meaning  of  the  sections 
vhen  taken  together  appears  therefore  to  be  this  : 
that  the  expenses  are  to  be  apportioned  by  the 
joint  board  upon  the  basis  of  the  full  rateable 
valae  according  to  the  valuation  list ;  the  sums 
to  be  paid  by  the  constituent  authorities  are  to  be 
contributed  by  the  contributing  places  within  the 
district,  and  raised  in  the  same  way  as  if  such 
contributions  were  required  to  defray  special  ex- 
penses (to  this  extent  sect.  17  of  the  provisional 
order  alters  the  provisions  of  sect.  284  of  the 
Fnblic  Health  Act) ;  these  latter  sumn  must  there- 
fore be  raised  according  to  the  provisions  of  sect. 
230  of  the  Public  Health  Act  1875,  that  is,  upon  the 
reduced  estimate.  Therefore  it  is  submitted  that 
clearly  the  apportionment  of  expenses  should  be 
made  by  the  joint  board  in  proportion  to  the 
rateable  value  appearing  on  the  valuation  lists, 
and  not  npon  the  reduced  estimate. 

F.  Meadows  While,  Q.C.  in  reply. 

Matkkw,  J. — It  appears  to  me  in  this  case  that 
the  board  are  bound  to  apportion  the  amount  of 
the  expenses  among  the  different  districts,  and 
to  do  so  in  proportion  to  the  rateable  value  of  the 
properties  in  those  districts.  The  values  are  to 
M  ascertained  according  to  the  valuation  list. 
It  seems  to  me  that,  when  we  look  at  the  pro- 
visional order  and  the  Public  Health  Act,  the 
matter  is  perfectly  clear.  Under  sect.  16  of  the 
provisional  order,  it  is  directed  that  "The 
expenses  incurred  by  the  joint  board  in  carrying 
OBt  the  duties  prescribed  by  this  order,  including 


all  establishment  charges,  remuneration  to  clerk, 
treasurer,  officers,  and  servants,  shall  be  defrayed 
out  of  a  common  fund  to  be  contributed  by  the 
urban  sanitary  district,  and  several  contributory 
places  mentioned  in  the  schedules  hereto,  in 
manner  provided  by  sect.  283  of  the  Public  Health 
Act  1875."  I  turn  to  sect.  283.  That  provides  that 
any  expenses  incurred  by  a  joint  board  shall  be  de- 
frayed :  "  out  of  a  common  fund  to  be  contributed 
by  the  component  districts  or  contributory  places, 
in  proportion  to  the  rateable  value  of  the  proper^ 
in  each  district."  What  does  that  meanr  It 
appears  to  me  that  the  meaning  is  made  perfectly 
plain  by  the  words  that  follow,  "  Such  value  to 
oe  ascertained  according  to  the  valuation  list  in 
force  for  the  time  being."  And  the  provisional 
order  also  provides  under  sect.  16  that,  "  For  the 
purposes  of  this  order  any  person  appointed  by  the 
]oint  board  may  inspect,  take  copies  of,  or  make 
extracts  from,  any  valuation  list,  or  rate  for  the 
relief  of  the  poor  within  the  united  district  or 
any  part  thereof,  or  any  book  relating  to  the 
same."  What  the  valuation  list  does  contain  as  a 
general  rule  we  know.  The  meaning  of  sect.  283 
of  the  Public  Health  Act  has,  I  think,  if  illumina- 
tion were  needful,  light  thrown  npon  it  bjr  sect. 
230,  which  my  learned  brother  called  attention  to 
during  the  argument.  But  here  there  does  not 
appear  to  me  to  be  any  room  for  any  misgiving 
or  doubt  as  to  what  is  meant,  when  yon  come  to 
the  next  clause  of  the  provisional  order.  The 
next  clause  directs  how  the  contributions  are  to 
be  procured.  It  provides  for  the  contribution 
from  two  of  the  districts  only,  and  with  reference 
to  these  two  it  points  out  that  the  contributions 
shall  be  "raised  in  the  same  manner  in  every 
respect  as  if  such  contributions  were  required  to 
defray  special  expenses  within  the  meaning  of 
the  Public  Health  Act  1875."  Then  the  clause 
as  to  special  expenses  in  sect.  230  of  the  Public 
Health  Act  directs  that  the  deductions  shall  be 
made  which  are  referred  to  in  the  case,  but  they 
are  only  to  be  made  then,  and  that  clause  does 
not  apply  here.  It  appears  to  me,  therefore, 
that  the  contention  of  Mr.  Meadows  White  fails, 
and  that  our  judgment  must  be  for  the  defen- 
dants. 

Cave,  J. — ^I  am  of  the  same  opinion.  VLr. 
Meadows  White  has  said  all  that  can  be  said  in 
favour  of  his  contention,  but  the  argument  of  Mr. 
Channell  was  so  clear  and  so  cogent,  that  it  has 
carried  conviction  to  my  mind.  The  one  point  to 
which  I  paid  some  attention  which  Mr.  White 
made  was,  that  the  construction  we  are  putting 
upon  the  clauses  of  the  provisional  order  might 
lead  to  a  different  rate  being  levied  upon  one 
portion  of  the  district  from  that  levied  upon 
another.  If,  of  course,  the  provisional  order, 
instead  of  dealing  with  one  single  joint  board, 
were  dealing  with  a  great  number,  there  would 
be  a  great  deal  to  be  said  for  that  contention,  and 
one  would  have  to  struggle  against  any  construc- 
tion which  might  lead  to  what  would  apparently 
be  so  unfair ;  but  the  provisional  scheme  does  not 
deal  with  any  board  except  the  particular  Darenth 
Valley  Board.  That  being  so,  it  was  open,  of 
course,  to  as' to  consider  what  was  the  best  mode 
of  ascertaining  the  proportion  which  each  of  the 
three  contributory  bodies  should  bring  into  the 
common  fund.  We  have  heard  nothing  to  show 
that  the  constrnction  which  we  have  adopted  will 
lead  to  any  injustice  whatever,  and,  it  may. bo 
igitized  by  V^OOv  IC 
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tbat,  having  regard  to  the  peculiar  nature  of  this 
district,  all  of  it  being  more  or  less  of  a  suburban 
character,  there  may  be  really  no  such  dispro- 
portion as  would  make  it  worth  while  to  go  to  the 
trouble  of  distinguishing,  for  the  purposes  of  the 
proportion  which  each  is  to  pay,  between  the  land 
which  ultimately  will  be  assessed  at  one-fourth  of 
its  rateable  'value  and  the  land  which  will  be 
assessed  at  the  full  rateable  value.  However 
that  may  be,  we  cannot,  because  there  is  a  possi- 
bility of  anything  of  this  kind,  do  otherwise  than 
look  to  see  what  is  the  plain  meaning  of  the 
Act,  and,  as  far  as  I  can  judge  from  the  pro- 
visions to  which  my  attention  has  been  called,  the 
plain  meaning  is  that  which  my  brother  Mathew 
nas  stated.  I  agree  with  his  observations  and  also 
in  the  conclusion  at  which  he  has  arrived. 

Judgment  for  the  defendomtt. 

Solicitors  for  the  plaintiffs,  Kinggford,  Dormin, 
and  Co.,  for  Camell  and  Son,  Sevenoaks. 

Solicitors  for  defendants,  Pyke  and  P  arrM,  for 
J.  and  J.  G.  Hayward,  Dartford. 


Thurtday,  June  16. 

(Before  Mathew  and  Cave,  JJ.) 

Stonehax  v.  The  Ocean,  Railway,  and  Genebal 

Accident  Assurance  Company,  (a) 
Imuranee—Life  policy — Aecidental  death  in  Jersey 
— "  Within  the  United  Kingdom" — Notice  of  cusei- 
dent  —  Condition  precedent  —  Liability  where 
notice  not  given. 

A  policy  of  insurance  mrovided  that,  if  the  assured 

should  sustain  any  bodily  injury  caused  &i/  any 

external    accident    hapvening    to    the    assured 

within  the  United  Kingdom  or  on  the  continent 

of  Europe,  and  if  the  assured  should  die  from  the 

effects  of  such  accident,  the  company  would  pay 

Ms  legal  representatives. 

27W  policy  was  subject  to  certain  conditions  indorsed 

on  ana  incorporated  in  it,  one  of  which  wcu  that 

"in  case  of  fatal  accident,  notice  thereof  must  be 

given  to  the  company  within  seven  days." 

The  assured  died  m  Jersey,  from,  the  effects  of  an 

.  a^iddent  sustained  there,  and  notice  wcu  not  qiven 

to  the  company  ujithin  seven  days.    It  would  have 

been  impossible  to  have  given  the  company  notice 

toithin  such  time. 

Held,  that  Jersey  was  in  the   United    Kingdom 

unthin  the  meaning  of  the  policy. 
Seld  also,  that  the  giving  notice  of  the  accident  to 
the  company  within  seven  days  wat  not  a  condition 
precedent  to  the  company's  liability. 
Action  upon  an  accident  insurance  policy. 

The  plaintiff  was  the  personal  representative  of 
the  assured,  whose  death  had  taken  place  in 
Jersey  and  had  been  caused  by  an  external  acci- 
dent sustained  there.  The  policy  stated  that  if 
the  assured  should,  during  the  period  in  which 
the  policy  was  in  force,  sustain  any  bodily  injury 
caused  by  any  external  accident  happening  to 
the  assured  within  the  United  Kingdom,  or  on 
the  continent  of  Europe,  or  whilst  proceeding  from 
one  European  port  to  another  in  a  decked  vessel, 
and  if  the  assured  should  die  solely  from  the 
effects  of  such  accident  within  ninety  davs  after 
the  happening  thereof,  the  company  would  pay  to 
the  legal  representatives  or  the  assigns  of  the 

(a)  Bapcnted  by  F.  A.  CailUHm,  Eii].,  BaiTlatei>«t-Lkw. 


assured  the  sum  of  lOOOI.  at  the  expiration  of 
three  calendar  months  after  satisfactory  proof  of 
the  death  of  the  assured  had  been  given  to  tha 
company. 

The  policy  was  subject  to  certain  conditions 
indorsed  upon  it,  which  were  to  be  considered 
as  incorporated. 

Amongst  such  conditions  were  the  following : 

This  policy  shall  be  void  if  the  assured  shall  tnval 
beyond  the  limits  of  Europe,  or  shall  embark  in  bot 
vessel  with  the  intention  of  goinj^  beyond  sneh 
limits. 

In  case  of  fatal  accident,  notice  thereof  must  be  given 
to  the  company  at  the  head  office  in  London  within  seven 
days. 

Notice  of  the  death  of  the  assared  was  not 
given  to  the  company  within  seven  days,  aad  it 
would  have  been  impossible  to  have  given  such 
notice  within  such  time,  by  reason  of  the  snddoi- 
nesB  of  the  death  of  the  assured,  and  by  reason  of 
the  accident  not  having  come  to  the  knowledge  of 
any  person  who  could  identify  him  until  after  tho 
expiration  of  seven  days. 

The  defendants  renised  to  pay,  and  pleaded 
(inter  alia)  that  notice  had  not  been  given  to  the 
company  of  the  death  of  the  assured  within  sevoi 
days  of  the  occurrence  thereof,  and  that  it  was 
not  alleged  that  the  death  or  injury  sustained  by 
the  assured  had  happened  within  the  United. 
Kingdom  or  on  the  continent  of  Europe,  or  whilst 
proceeding  from  one  European  port  to  another  in 
a  decked  vessel. 

The  case  now  came  before  the  court  upon  an 
order  to  set  down  for  hearing  before  the  trial  of 
the  action  the  points  of  law  raised  by  the  plead- 
ings, namely,  that  Jersey  was  not  within  the 
United  Kingdom  within  the  meaning  of  the 
policy,  and  that  notice  to  the  company  within 
seven  days  after  a  fatal  accident  was  a  c<xi- 
dition  precedent  to  the  right  of  recovery  upon  the 
policy. 

Bosanquet,  Q.C.  (Spokes  with  him)  for  the 
plaintiff. — It  is  8u*^mitted  that  Jersey  is  within 
the  United  Kingdom  within  the  meaning  of  the 
policy.  The  condition  requiring  notice  of  death 
to  be  given  within  seven  days  is  not  a  condition 
precedent.  It  is  not  so  declared  to  be  upon  the 
policy,  many  of  the  other  conditions  on  which  are 
clearly  not  intended  to  be  conditions  precedent. 
In  some  of  these  conditions  the  consequence  of 
non-compliance  is  expressed  by  such  words  as 
"  the  policy  shall  be  void."  The  condition  in 
question  contains  no  such  words,  expressly  or 
impliedly. 

Arthur  Colien,  Q.C.  (Wood-Hia  with  him)  for 
the  defendant  company. — Jersey  is  not  part  of  the 
continent  of  Europe,  nor  in  the  United  Kingdom 
within  the  meaning  of  the  policy.  A  similar  con- 
dition to  the  one  in  question  was  held  to  be  a 
condition  precedent  in  Cawley  v.  The  National 
Employers'  Aeddent  and  Gfeneral  Assurance  Asso- 
eiaiion  (reported  in  1  Times  L.  Bep.  255) ;  also  in 
Cassei  v.  The  Laiteashire  and  Yorkshire  Accident 
Insurance  GompanXf  (reported  in  1  Times  L.  Bep. 
495).  The  word  "  must "  in  the  condition  makes 
it  precedent.  The  fact  that  there  was  nobody 
who  could  give  the  notice  to  the  company  within 
the  time  limited  does  not  make  the  condition  any 
the  less  precedent : 

Qomhls  T.  The  Aeadtnt  Attwranet  Campami,  Ir.  Bap. 
4C.  L.  204. 

It  is  therefore  submitted  thaft,  npon  the  tux  of 
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the  poliny,  tfae  condition   is  precedent,  and  it 
renuins  so,  even  thouK^  i^  cannot  be  performed. 

Boiatiquet,  Q.C.  in  reply. 

Hathtv,  J. — I  am  of  opinion  that  onr  jadff- 
ment  most  be  tor  the  plaintiff  in  this  case,  Tne 
pleadings  appear  to  be  old-fashioned  and  irregnlar, 
out  I  thialc  the  parties  knew  well  what  sort  of 
qneetinns  they  wished  to  submit  to  the  conrt. 
One  of  the  qaestior.s  intended  to  be  submitted  to 
Ds  is  whether  Jersey,  in  popular  laneaage,  can  be 
said  to  be  within  the  United  Kingdom.  If  it  is, 
it  is  within  the  policy,  and  one  of  the  places  to 
which  it  is  intended  to  apply.  I  have  no  hesita- 
tion in  saying  that  it  is  within  the  United  Kin^- 
dnrn,  and  therefore  within  the  policy.  I  am  an- 
aide  to  give  any  other  answer.  No  reasons  were 
given  in  argument  on  either  side,  but  in  my 
opinion  it  cannot  reasonably  be  suggested  that  the 
policy  is  not  intended  to  cover  an  accident  occnr- 
ring  in  Jersey.  The  other  jjoint  raised  is  one  of 
greater  importance,  and  it  is  whether  the  con- 
dition indorsed  upon  the  policy,  to  the  e^ect  that 
in  ease  of  fatal  accident  notice  thereof  must  be 
given  to  the  defendant  company  at  the  head  office 
m  London  within  seven  days,  is  a  condition  pre- 
cedent to  the  right  of  recovering  the  sum  in 
respect  of  which  the  insurance  was  effected.  Was 
the  condition  inserted  with  that  intention,  and 
was  it  so  understood  f  That  is  a  question  of  pure 
construction,  and  necessitates  the  language  of 
the  policy  being  examined.  No  cases  exactly 
identical  with  the  present  one  have  been  cited  by 
the  counsel  on  either  side.  In  some  of  the  cases 
it  was  agreed  between  the  parties  that  such  a  term 
was  to  he  considered  a  condition  precedent.  If 
that  was  agreed,  of  course  it  was  treated  as  such, 
bat  if  no  such  agreement  was  made,  the  court 
most  see  if  it  was  intended,  looking  at  all  the 
terms  of  the  policy.  In  this  case  the  obligation 
contained  in  the  poli^  is  that,  if  the  assured  shall 
die  solely  from  the  effects  of  an  external  accident 
within  ninety  days  after  the  happening  thei-eof, 
Hie  company  shall  pay  to  the  legal  representatives 
or  assigns  ot  the  assured  the  sum  of  lOOOZ.  at  the 
expiration  of  three  calendar  months  after  satis- 
bctorv  proof  of  the  death  of  the  assured  shall 
have  been  given  to  the  company.  Then  follows 
a  danse  to  the  effect  that  the  poQcy  shall  be  sub- 
ject to  the  conditions  indorsed  upon  the  back, 
which  are  to  be  considered  as  incorporated.  It 
does  not  say  that  they  are  to  be  considered  con- 
ditions precedent,  but  as  "  incorporated  herein." 
The  dn^  npon  us  is  to  say  what  the  whole  of 
these  conditions  mean.  Some  of  them  are 
referred  to  as  terms  of  the  policy,  but  not  as  con- 
ditions precedent.  For  instance,  there  is  a  clause 
which  says  that,  "  For  the  purpose  of  identifying 
the  assured,  in  all  cases  of  change  of  residence  or 
occupation,  or  change  of  name,  whether  by  marriage 
or  otherwise,  due  notice  thereof  shall  be  given  by 
the  assured  at  the  company's  offices  in  London."  Is 
that  a  condition  precedent  P  I  do  not  think  it  is 
intended  to  be,  and  it  is  not  so  stated  to  be.  The 
next  clanse  says  that,  "If  the  assured  shall, 
dnring  the  period  covered  by  this  policy,  engage 
in  any  other  occopation  or  employment  mvolving 
a  greater  risk  than  is  contemplated  in  the  class 
01  risks  under  which  this  policy  is  effected,  he 
shall  forthwith  give  notice  thereof  to  the  com- 
pany, and  pay  such  extra  preminms  as  may  be 
reqnired  in  respect  of  sach  ucreased  risk,  and  in 
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default  of  his  so  doing,  this  policy  shall  become 
absolutely  void,  and  the  premium  paid  for  the 
same  shall  be  forfeited  to  the  company."  The 
language  there  shows  plainly  that  tne  company 
knew  how  to  describe  a  term  which  was  to  be  a 
condition  precedent.  Another  term  of  the  policy  - 
says  that,  "Any  question  arising  nnder,  or  in 
relation  to,  this  policy,  shall,  if  required  by  the 
company  or  the  assured,  or  his  representatives  or 
assigns,  be  referred  to  the  decision  of  two  referees 
or  an  umpire  to  be  appointed  by  the  referees." 
If  the  assured  refused  so  to  refer,  would  the  policy 
be  void,  or,  if  the  company  refused,  could  they  get 
rid  of  their  liability  r  That,  in  my  opinion,  is  a 
stipulation  which  must  be  regarded  as  a  mere 
term,  and  not  as  a  condition  precedent.  Then 
we  come  to  the  clanse  which  says,  that  "  in 
case  of  fatal  accident,  notice  thereof  must  be 

S'ven  to  the  compuiy  at  the  head  office  in 
mdon  within  the  time  of  seven  days."  That 
is  intended  to  apply,  Mr.  Cohen  arguos,  either 
to  an  accident  wmch  is  &tal  instantaneously, 
or  to  an  accident  which  is  followed  at  an  ■ 
interval  by  death.  Mr.  Cohen  had  to  admit  that 
such  a  construction,  in  many  cases,  would  render 
it  an  honour  polioy,  that  is,  one  which  the  com- 
pany could  pay  or  not  as  it  thought  fit.  Notice 
within  seven  days  is  not  stated  to  be  a  condition 
of  liability,  nor  is  it  stated  that  in  default  of  such 
notice  the  policy  shall  become  void.  We  must 
then  consider  whether  the  assured  so  understood 
it.  If  it  was  the  intention  of  the  company  that 
it  should  be  a  condition  nrecedent,  it  ought  to 
have  been  couched  in  clearer  language.  The 
absence  of  such  notice  might  cause  the  company 
to  incur  extra  expense,  and  in  such  a  case  the 
assured  would  have  to  make  that  ^od.  I  am 
satisfied  that  such  a  construction  as  is  contended 
for  by  the  defendant  company  would  be  absurd. 
The  term  is  not  a  condition  precedent  to  the 
enforcement  ot  the  policy,  and  therefore  onr 
judgment  must  be  for  the  plaintiff. 

Cave,  J. — I  am  of  the  same  opinion.  On  the 
first  point  I  am  clearly  of  opinion  that  Jersey  is 
in  the  United  Kingdom  within  the  meaning  of 
the  polioy.  Light  is  thrown  upon  this  point  by 
the  terms  of  the  policy.  One  of  the  conditions 
says  that  "  this  policy  shall  be  void  if  the  assured 
shall  travel  beyond  the  limits  of  Europe,  or  shall 
embark  in  any  vessel  with  the  intention  of  going 
beyond  such  limits ;"  that  is,  it  shall  be  in  force 
in  Europe.  It  is  quite  obvious  that  the  policy  is 
to  be  void  only  if  the  assured  goes  beyond  Europe. 
Jersey  is  in  Europe,  and,  in  my  judgment,  it  is  in 
the  United  Kingdom  as  far  as  this  policy  is  con- 
cerned. Then,  as  to  the  other  question.  There 
are  a  number  of  conditions  of  assurance  indorsed 
npon  the  policy,  and  one  says  that,  "  in  case  of 
fatal  accident,  notice  thereof  must  be  given  to  the 
company  within  seven  days  from  the  occurrence 
thereof."  That  is  said  to  be  a  condition  prece- 
dent, rendering  the  policy  with  which  we  are  now 
dealing  void.  Now,  these  conditions  are  of 
different  kinds.  Some  contain  provisions  which, 
if  not  complied  with,  render  the  policy  void  or  not 
payable ;  others  contain  no  such  condition  at  aQ. 
The  obvious  and  only  rational  conclusion  is  that 
they  mean  what  they  say.  Where  the  provision 
is  said  to  be  a  condition  precedent,  it  is  so ;  where 
it  is  not  said  to  be  so,  it  is  not.  An  honour 
polioy,  in  my  judgment,  is  next  door  to  a  fraud, 
and  I  should  recommend  the  pablio  to  haye 
)igitized  by  VjOOQ IC 
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nothing  to  do  with  them.  Nothing  is  more 
monstrous,  in  my  judgment,  than  such  a  policy. 
I  am  of  opinion  that  there  is  nothing  in  this  case 
to  lead  to  the  conclusion  that  these  conditions  are 
conditions  precedent,  except  where  they  are 
expressed  so  to  be.  There  is  no  such  expression 
in  the  condition  which  we  are  now  considering. 
Judgment  must  therefore  be  for  the  plaintiff  on 
these  preliminary  questions. 

Judgmetd  for  (he  plaint'^. 

Solicitors  for  the  plaintiff,  Oarter  and  BeU. 

Solicitors  for  the  defendants,  JDawet  and  Sons. 


S^jx^mz  (tart  of  ^vuomtvxt* 

— • — 

HIGH  COURT  OF  JUSTICE. 


CHANOEEY  DIVISION. 
July  16  and  19. 
(Before  Eat,  J.) 
Se  EirioHT ;  Ksiasi  v.  Gabdnxs.  (a) 
AAmnmttraium  action — Inquiry  as  to  heir — Oertifi- 
eaie  of  chief  clerk — Summons  to  vary — Costs  of 
daim^ht  proved  to  be  no  rdatioe. 
Jn  an  administration  action  an  inquiry  was  ordered 
as  to  who  was  the  heir  of  the  testator.    The  chief 
clerk  found  that  R.  K.  was  the  heir,  htU  that,  in 
defauii  of  heirs  on  the  paternal  side,  the  hevr-ai- 
law  was  J.  8.  P. 
J.  8.  P.  took  out  a  sum.mons  to  vary  the  certificate, 
and  the  Covrt  held  thai  the  claimant  R.  K.  had 
not  proved  his  relationship  to  the  testator.     The 
unsuccessful  claimant  asked  for  costs. 
Meld,  that  there  was  no  general  rule  entitling  a 
claimant  coming  in  on  an  inquiry  in  chamoers 
in  an  administration  action,  a/nd  failing,  to  have 
his  costs  out  of  the  estate.     The  rule  is  correctly 
stated  in  Seton  on  Decrees,  Hh  edit,  vol.  1,  part  1, 
pp.  66  and  67  :  "A  claimant  faiiing  in  chambers 
to  make  out  his  claim  may  he  ordered  to  pay 
costs." 
Held  also,  that  the  decision  of  the  court  depended 
upon  the  special  drcmnsUmcea  of  each  case ;  thai 
in  this  case  B.  K.  had  not  proved  that  his  hearsay 
evidence  upon  which  he  relied  was  that  of  a 
person  a  member  of  the  family ;  that  the  justice 
of  the  case  would  be  m^t  by  not    giving   the 
daimant  any  costs  of  the  inquiry  in  chambers, 
and  ordering  him  to  pay  the  costs  of  the  adjourn- 
ment into  court. 
This  was  an  action  to  administer  the  estate  of  the 
late  Edward  Knight,  of  Fitchcombe,  in  the  county 
of  Gloucester. 

Judgment  was  delivered  on  the  3rd  Afay  1879, 
and  it  was  ordered  that  an  inquiry  be  made 
"  who  was  the  heir-at-law  of  the  testator  at  the 
time  of  his  death,  whether  such  heir-at-law  is 
living  or  dead,  and,  if  dead,  who,  by  devise, 
descent,  or  otherwise,  is  entitled  to  such  real 
estate  (if  any)  of  the  testator  as  descended  to 
such  heir-at-law." 

By  his  certificate,  dated  the  21st  April  1887, 
the  chief  clerk  certified,  in  answer  to  the  inquiry, 
as  follows: 

Bidburd  Knight,  late  of  Bnrtan-on-Trent,  who  died  oa. 
(a)  Beported  by  Fbascu  E.  Adt,  Ea^.,  BuTl<ter«^Lnr. 


the  9th  Not.  1866,  a  first  ooasin  of  the  teetatorj  was  iiM 
heii-at-law  of  the  testator  at  the  time  of  hu  deaUi. 
Biohard  Knight,  son  of  the  above-mentioned  Bichsid 
Knight,  is  by  descent  entitled,  subject  to  the  doirar  of 
Snsannah  Knight,  to  such  real  estate  of  the  testator  aa 
descended  to  snch  heir-at-law. 

At  the  request  of  John  Sntton  Page,  attending  tbe 
pioceedingg  nnder  order,  I  further  oertifj  that,  in 
default  of  heirs  on  the  paternal  side,  the  heir-at-law 
of  the  testator  at  the  time  of  his  death  would  have  been 
John  Page,  who  died  the  21at  Sept.  1872  intestate,  and, 
subject  to  the  dower  of  any  widow  of  the  said  Jolm 
Page,  John  Button  Page  would  be  bj  descent  entitled  to 
suui  real  estate. 

John  Sutton  Page  then  took  out  a  summons  to 
vary  the  certificate,  and  the  Court  held  that  the 
claimant  Bichard  Knight  had  not  proved  that  he 
was  a  relative  at  all. 

The  unsuccessful  claimant,  Bichard  Enigbt, 
then  asked  for  his  costs. 

Marten,  Q.C.  and  Eyre  for  John  Sutton  Page. 
—The  claimant  Bichard  Knight  should  pay  the 
costs  of  the  summons : 

Hatch  T.  Starlet,  2  Sm.  &  Giil.  U7;   affirmed  on 

appeal,  24 L.  J.  22,Ch. ; 
Wngkt  T.  Larmuth,  W.  N.  1868,  p.  96  ; 
Tsomant  v.  Haynes,  24  Beay.  127. 

We  ought  to  have  our  costs  out  of  the  real  estate 
in  the  ordinary  way  in  any  case. 

MUlar,  Q.C.  and  Methold  for  Bichard  Knight.— 
The  trustees  and  the  plaintiffs  have  a  difiSculty  in 
finding  the  heir,  and  we  are  invited  to  come  in 
on  the  inquiry.  [KIat,  J. — Can  anyone  come  in 
on  such  an  inquiry  and  claim  costs  P  Arthor 
Orton  was  ordered  to  pay  the  costs.]  Morgan 
and  Wurtzburg  on  Costs  (2nd  edit.),  p.  186: 
"In  Attomey-Oeneral  v.  Haierdashers  Gomjpmif 
(4  Bro.  C.  C.  177),  two  unreported  cases  (Whxsder 
V.  BawUnson;  Solden  t.  BumMj  are  cited,  in 
which  persons  who  came  in  under  the  decree,  and 
claimed  to  be  next  of  kin  or  heirs-at-law,  and 
failed  to  prove  their  title,  were  nevertheless 
allowed  their  costs."  The  question  in  the  last 
case  was,  who  was  the  heir-at-law  of  D'Arcy 
Bumell  F  The  costs  of  the'  unsuccessful  claimant 
were  ordered  t>o  be  paid  out  of  the  estate.  [Kat, 
J. — There  they  were  relatives,  though  in  a  lower 
degree ;  according  to  my  judgment  vou  are  not  a 
relation  at  all.  I  should  like  to  have  further 
authority  on  the  case.] 

July  19. — Millar,  Q.C.  and  Methold  continning. 
—This  is  not  a  dishonest  or  unfounded  daim: 

Thcmason  v.  Moset,  5  Beav.  77. 
[Kat,  J. — There  there  was  a  very  donbtfol  will 
to  be  construed.] 

Best  V.  Stonehewer,  15  W.  B.  419. 
There  a  class  with  no  title  were  allowed  costs : 
Bingleton  v.  TomUnaon,  38  L.  T.  Bep.  N.  8.  653;  3 
App.  Cae.  404. 

In  the  case  of  the  Banda  and  Kirwee  Booty  (L.  Bep. 
1  Ad.  &  Eccl.  109)  all  parties  claiming  were  allowra 
their  costs. 

Vernon  Smith  and  S-  St^hens  for  other  parties. 
Marten,  Q.C,  in  reply,  cited 
Colyer  v.  Colyer,  7  L.  T.  Bep.  N.  S.  S22 ;  10  W.  B.  748. 
[Kat,  J. — It  is  a  different  case  where,  in  con- 
sequence of  the  litigation,  the  real  heir  is  foofid.] 
Enles  of  Court  1883,  Order  LV.,  r.  44 ;  Order  liV., 

r.  1; 
Btanden  v.  Standen;  Standen  v.  £iIiiNinit;  Stamdn 
■V.  Booth,  2  Yes.  jun.  589,  referred  to  inBeames  oa 
Costs,  2nd  edit.,  p.  246; 
Btanden  v.  Xacnab,  6  Bro.  V.fi.^lSS:         i 
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Seton  on  Deoreee,  4th  edit.,  toI.  1,  put  1,  pp.  66  and 
67; 

Daniell  Ch.  Pr.  6th  edit.,  vol.  2,  part  1, 1035. 

Kat,  J. — I  confess  that  the  matter  is  one  of 
some  little  difficulty.  First  I  disagree  with  the 
proposition  that  there  is  any  general  mle  entitling 
a  claimant  coming  in  oa  an  inquiry  in  an  adminis- 
tration suit,  and  tailins;,  to  have  his  costs  out  of 
the  estate.  Such  a  rule  would  be  unjust,  and 
might  work  monstrous  injustice.  Take  the 
notorious  case  of  Tichbome.  Suppose  there  had 
been  an  administration  action  there,  and  an 
inquiry  had  been  ordered  as  to  whether  Sir  Roger 
Tichbome  was  alive  or  dead,  and  Arthur  Orton 
had  appeared  on  the  inquiry.  It  would  be 
monstrous  that  he  should  have  his  costs  out  of 
the  estate ;  on  the  contrary,  he  should  pay  all 
easts  occasioned  by  his  claim.  That  a  court 
directs  such  a  claimant  to  pay  costs  I  consider 
thoroughly  established.  The  rule  is  laid  down  in 
Seton  on  Decrees,  4th  edit.,  vol.  1,  part  1,  pp.  66, 
67:  "A  claimant  failing  in  chambers  to  make 
<mt  his  claim  mav  be  ordered  to  pay  costs ;"  three 
cases  are  there  cited  in  favour  of  tne  proposition. 
Tlierefore,  in  my  opinion,  there  is  no  general  mle 
entitling  a  claimant,  who  fails,  to  his  costs,  and 
the  court  has  jurisdiction  to  order  an  unsuccess- 
fol  claimant  to  pay  costs.  In  considering  the 
question  of  costs,  whether  the  claimant  should  or 
uioald  not  pay  them,  the  decision  of  the  judges 
depends  upon  the  special  circumstances  of  each 
case.  Takini;  this  into  consideration,  I  find  here 
a  man  not  a  member  of  the  family  at  all,  but 
relying  on  a  similarity  of  names,  has  attempted 
to  estaolish  the  fact  that  his  grandfather  was  a 
member  of  the  family.  In  support  of  this  con- 
tention he  has  produced  hearsay  evidence,  bat 
has  not  made  out  that  his  hearsay  evidence  was 
that  of  a  person  a  member  of  the  family.  The 
case  of  the  claimant  was  surrounded  by  much 
donbt,  and  the  burden  of  proof  was  upon  him, 
bat  he  has  not  satisfied  that  oblimtion.  In 
diMubers  the  chief  clerk,  after  carefully  going 
into  the  matter,  came  to  a  different  conclusion 
and  to  that  I  give  all  due  weight.  The  person 
who  has  succeeded  is  heir  on  the  maternal  side, 
he  succeeds  because  there  is  no  relative  on  the 
paternal  side ;  it  was  essential  therefore  for  him 
to  proye  that  there  was  no  relative  on  the  paternal 
side.  I  think  that  the  justice  of  the  case  would 
be  met  if  I  do  not  give  the  claimant  any  costs  of 
this  inqairy  in  chambers,  and  order  him  to  pay 
'  the  coets  of  the  summons  adjourned  into  court, 
on  which  he  has  failed. 

Solicitors :  G.  L.  P.  Eyre  and  Co. ;  Jennings 
and  Burton,  and  at  Burton-on-Trent ;  Bwrtmt, 
Yetntes,  and  Co.,  for  Croome  and  Co.,  Stroad;  B. 
Heialett. 


Tiietday,  July  19. 
(Before  Kat,  J.) 
Hakvzt  v.  Oiuvxk.  (a) 
CoaU — Taxation — New  trusteet — Cogt$  preUminary 
to  appointment — Costs  of  old  trustees — Costs  of 
donee  ofpoteer. 
In  a  partition  action  an  order  was  made  directing 
the  taxation  of  the  costs  of  the  parties,  including 
in  the  costs  of  the  defendants,  the  trustees,  "  one 
moiety  of  any  costs,  charges,  and  expenses  pro- 


(a)  B«portBd  by  FVAircis  E.  AoT,  K«q.,  BarTliter«t-Law. 


perly  incurred  hy  them  as  trustees  of  the  toiU  of 
the  testator  beyond  their  costs  "  of  the  action.  The 
taxing  master  disaUoieed   the    costs   of  former 
trustees,  who  were  dead,  paid  to  the  executor  of  the 
survivor  in  consideration  of  his  transferring  the 
trust  property,  aJso  costs  of  examining  into  the 
state  of  the  trust  property,  and  the  validity  of  the 
power,  before  tJte  appointment,  also  costs  of  tits 
donee  of  the  power  in  appointing. 
On  summons  to  review  taxation : 
Held,  thai  the  trustees  were  bound  to  pay  the  costs 
of  the  old  trustees  properly  incurred;  that  the 
burden  of  proof  that  the  payments  were  wrong 
lay  on  the  objectors. 
Held  also,  thai  it  was  not  only  the  right,  but  the 
duty,  of  the  new  trustees  to  see  what  the  estate  eon- 
sisted  of  and  thai  the  power  was  properly  exer- 
cised ;  also  that  they  were  entitled  to  the  costs  of 
the  donee  of  the  power  which  they  had  paid.    The 
trustees  were  therefore  cm  principle  entitled  to  the 
costs  disallowed,  subject  to  the  discretion  of  t?ie 
taxing  maMer  as  to  items ;  but  having  failed  on 
another  objection,  no  costs  of  the  summons  were 
allowed. 
This  was  a  summons  on  behalf  of  the  defendants 
John  Olliver  Vallance  and  Walter  Sidney  Liveeay, 
asking  that  the  objections  of  the  applicants  to  the 
taxation  of  costs  in  the  action  under  the  order 
dated  the  28th  June  1886,  might  be  allowed,  and 
that  it  be  referred  back  to  the  taxing  master  to 
vary  his  certificate  accordingly. 

This  was  an  action  under  the  Partition  Acts 
for  sale  of  the  property  contained  in  the  residuary 
devise  in  the  will  of  the  testator  John  Olliver  to 
Stephen  Diddlesfold  Olliver  for  life,  with  re- 
mainder for  his  children. 

The  testator  by  his  will  in  eflfect  gave  all  his 
real  estate  to  his  son  Stephen  Diddlesfold  Olliver 
for  life,  with  remainder  to  his  children.  And  he 
^ve  all  his  personal  estate  to  Levi  Bnshby  and 
Richard  Edmunds,  upon  trust  to  pay  the  income 
to  his  daughter  Sarah  Duke  Vallance,  with  re- 
mainders over,  and  the  testator  directed  his  real 
estate  to  be  valued,  and  also  his  residuary  per- 
sonal estate,  and  declared  that,  if  the  real  estate 
was  of  less  value  than  the  personal  estate, 
the  trustees  should  stand  possessed  of  so  much  of 
the  testator's  residuary  personal  estate  as  should, 
together  with  the  freehold  estate,  be  equal  in 
value  to  the  remaining  portion  of  the  residuary 
personal  estate,  upon  the  same  trusts  as  the  free- 
hold hereditaments.  The  will  contained  a  similar 
direction  in  the  event  of  the  value  of  the  real 
estate  proving  greater  than  the  value  of  the  per- 
sonal estate. 

The  will  contained  a  power  for  Stephen  Diddles- 
fold OUiver  and  Sarah  Duke  Vallance  or  the  sur- 
yivor  to  appoint  new  trustees,  and  testator  ap- 
pointed his  wife  and  Levi  Bushby  and  Richard 
Edmunds  ezecntors. 

Testator  left  him  surviying  his  wife  Mary 
Olliver  and  two  children  only,  namely,  Stephen 
Diddlesfold  Olliver  and  Sarah  Duke  Vallance, 
then  the  wife  of  John  Brooker  Vallance. 

Levi  Bushby  died  on  the  8th  Sept.  1860,  Mary 
Olliver  on  the  13th  Aug.  1868,  and  Riohaid 
Edmunds  on  the  24th  Jan.  1883. 

Stephen  Diddlesfold  Olliver  died  on  the  3rd  Jan. 
1883. 

By  an  indenture  made  the   3rd  March  1883 
Sarah  Duke  Vallance  appointed  the  defendants 
John  Olliver  Vallance  anaWalterSidiiey  Liyesay 
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trustees  of  the  trill  in  the  place  of  Bnshby  and 
Edmnnds,  deceased. 

On  the  1st  July  1884  Bacon,  Y.C.  delivered 
judgment,  and  made  an  order  on  further  con- 
sideration directing  taxation  of  the  costs  of  the 
parties,  including  in  the  costs  of  the  defendants, 
the  trustees,  "  one  moielj  of  any  costs,  charges, 
«nd  expenses  properly  iucurred  by  them  as 
trustees  of  the  will  of  the  testator  beyond  their 
costs  "  of  the  action. 

TI)e  trustees  carried  in  to  the  taxing  oflSce  a 
bill  of  costs  commencing  on  the  19th  Jan.  1883, 
Anterior  to  their  appointment  as  trustees. 

The  master,  referring  to  the  order  on  further 
consideration,  stated  that  he  was  directed  to  tax 
the  costs,  charges,  and  expenses  of  the  trustees, 
John  Ollirer  VaUance  and  Walter  Sidney  Live- 
say,  that  they  were  appointed  trnstees  on  the  3rd 
March  1883,  therefore  their  costs  could  only  com- 
mence as  from  that  date. 

By  an  order  of  the  Court  of  Appeal,  made  on  the 
26th  June  1885,  the  judgment  of  Bacon,  Y.C.  was 
varied,  and  it  was  referred  to  the  taxing  master 
to  tax  as  between  solicitor  and  client  the  costs  of 
the  defendants  John  Olliyer  Yallanoe  and  Walter 
Sidney  Liresay  of  this  action,  npto  and  including 
the  judgment  and  of  this  appeal. 

The  taxing  master  taxed  the  costs  of  the  defen- 
dants John  Olliver  Yallance  and  Walter  Sidney 
Livesay,  and  disallowed  certain  items,  namely,  (1) 
The  costs,  charges,  andexpenses  properly  incurred 
by  the  trustees  anterior  to  the  3rd  March  1883,  the 
date  of  their  appointment  to  be  trustees  of  the 
will  of  John  Olliver,  which  costs  consisted  of  the 
investigation  into  the  state  of  the  trust  estate, 
And  the  power  of  the  appointor  to  appoint.  (2) 
The  costs,  charge,  and  expenses  of  executing  and 
stamping  the  deed  of  the  3rd  March  1883,  appoint- 
ing them  trnstees.  (3)  The  costs,  &c..,  of  obtain- 
ing a  transfer  of  consols.  (4)  The  costs,  &c.,  of 
preparing  and  obtaining  transfers  of  the  mortdpage 
and  other  securities  forming  part  of  the  testator's 
estate.  (5)  Costs  paid  to  the  solicitor  of  the  old 
trustees,  and  to  the  solicitor  of  the  donee  of  the 
power  of  appointing  new  trnstees  for  her  costs  of 
and  connected  with  such  appointment  incurred 
prior  to  the  3rd  March  1883.  (6)  The  costs  of  a 
successful  application  to  the  court  to  vnry 
minutes  of  the  order  on  further  consideration. 

The  trnstees  objected  tor  the  following  grounds 
and  reasons  to  the  disallowance  of  the  items : 

(1)  Beoanse  they  are  entitled  to  their  oosts,  charges, 
and  expeniea  properly  incurred  by  tiiem  amtenor  to  the 
3rd  March  1883,  the  date  of  their  appointment  to  be 
tnutees  of  the  will  of  John  OUiver  in  the  pleadings  men- 
tioned, being  item  Ko.  1. 

(2)  Beoanse  they  are  entitled  to  their  coats,  obargee, 
and  expenses  of  executing  and  stamping  the  deed  of  the 
3rd  March  1883  appointmg  them  tnutees  as  aforesaid, 
being  item  No.  2. 

(3)  Beoanse  they  are  entitled  to  their  costs,  oharges, 
and  expenses  of  obtaining  a  transfer  into  their  own 
names  of  the  consols  subject  to  the  tmata  of  the  said 
testator's  will,  being  item  No.  S. 

(4)  Because  they  are  entitled  to  their  coats,  charges, 
<uid  expenses  properly  incnrred  by  them  of  preparing 
and  obtaining  transfers  of  the  mori^isge,  and  other  secu- 
rities forming  part  of  the  said  testator's  estate  into  their 
own  names,  being  item  No.  4. 

(iS)  Because  the^  ate  entitled  to  be  allowed  as  an 
expense  properly  UMsnrred  the  amount  paid  by  them  to 
Kr.  Holmes  as  solicitor  of  the  present  trustees  for  their 
«orta,  and  costs,  chaigee,  uid  expenses,  and  as  solicitor 
of  Mrs.  Tallaiiee,  the  donee  of  toe  power  of  appointing 
saw  trustees  under  the  will  of  the  teatator,for  her  costs 


of  and  connected  with  such  appointment  incurred  prior 
to  the  Srd  March  1883,  bein^  the  items  No.  5. 

(6)  Because  they  are  entitled  to  their  costs  of  their 
successful  application  to  the  court  to  vary  minutes  of 
the  order  on  further  consideration,  on  the  ground  that 
the  same  were  an  expeiae  properly  incurred,  being  the 
items  No.  6. 

The  taxing  master's  reasons  were  as  follows : 

I  hare  considered  the  objections  of  the  defendants 
John  Olliver  Vallance  and  Walter  Sidney  Livesay  to  my 
taxation.  The  order  directs  the  taxation  of  the  costs  of 
the  objeotants,  and  not  the  coats  of  the  retiring 
trustees.  I  have  not  gone  into  the  reason  of  thair 
retirement,  or  whether  they  passed  their  accounts,  not 
being  directed  by  the  order  to  do  so. 

The  usual  practice  is  for  the  retiring  trustees  to 
render  their  solicitors'  costs  and  their  accounts  to  their 
beneficiaries ,  and  then  to  transfer  the  trust  estate  to  the 
new  trustees. 

For  the  above  reasons  I  disallow  objections  1,  3,  4, 
and  5.  I  disallow  objection  6  for  the  reason  that  his 
Lordship,  Bacon,  Y.C,  on  an  application  for  the  ooata, 
declined  to  give  them,  as  apprars  by  the  indorsement  oc 
the  several  counsel  on  their  briefs. 

George  Senderson  for  the  defendants  the 
trustees. — Objection  No.  2  is  settled.  As  to  the 
first  objection,  costs  incurred  prior  to  the  appoint- 
ment in  investigating  the  trust  and  the  power, 
were  costs  properly  incurred.  In  Cottmrell  v. 
Stratum  (28  L.  T.  Sep.  N.  S.  218 ;  8  Ch.  App.  296) 
Selbome,  L.C.  says  trustees  are  entitled  to 
receive  out  of  the  trust  estate  "  all  their  proper 
costs  incident  to  the  execution  of  the  trust."  So 
also  the  costs,  charges,  and  expenses  of  preparintt 
and  executing  transfers.  Also  the  amount  paid 
to  the  solicitor  of  the  former  trustees  and  to  the 
donee  of  the  power,  and  the  costs  of  the  applica- 
tion to  vary  the  minutes :  (Morgan  and  Wurtaborg 
oncosts,  p.  398.) 

Levett  for  the  beneficiaries. — ^As  to  the  sixtk 
point,  the  Yice-Chancellor  on  the  motion  made  no 
order  as  to  costs ;  he  meant  no  one  to  have  costs, 
and  the  trustees  did  not  apply  for  theirs.  Fart 
of  the  costs  prior  to  the  3rd  March  1883  were  for 
perusing  the  accounts  of  the  estate  of  which  the 
i^plicants  were  appointed  trustees ;  if  they  had 
not  become  trustees  they  could  not  have  had 
those  costs.  [Kay,  J. — Are  no  preliminary  costs 
to  be  allowed  P  The  costs  of  the  whole  appoint- 
ment are  always  paid  out  of  the  trust  estate.] 
There  is  no  authority.  [Kav,  J. — Bug  it  is  the 
common  practice.]  The  donee  is  not  entitled  to 
her  costs,  nor  were  the  trustees  entitled  to  pay 
the  executor  of  the  old  trustees.  At  all  events, 
the  costs,  charges,  and  expenses  should  onlv  be 
paid  out  of  the  moiety  of  the  estates  of  which 
they  are  trustees. 

Cfeorge  Senderaon  in  reply. 

Kat,  J. — I  often  have  occasion  to  regret  the 
great  costs  that  are  imposed  on  trust  estates 
when  it  is  necessary  to  appoint  new  trustees.  I 
hope  that  in  time  we  shall  arrive  at  that  state  of 
civilisation  common  in  other  countries  where  there 
are  trustees  provided  by  Groverument,  or  public 
trustees,  and  the  business  is  managed  at  lesfe 
expense  than  in  this  country.  But  I  never  heard 
it  disputed  that,  where  new  trustees  were 
apprainted  under  a  power  in  an  instrument,  the 
costs  of  effecting  the  change,  including  the  costs 
of  the  donee  of  the  power,  were  paid  out  of  the 
estate.  Here  I  have  an  order  of  the  court  refer- 
ring to  the  taxing  master  to  tax  the  costs  of  all 
parties,  including  in  the  costs  of  the  defendants, 
the  trustees,  one  moiety  of  any  oosts,  cbM:;ep8,  and 
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expenses  properly  incurred  bj  them  as  trustees  of 
the  will  of  the  testator  beyond  their  costs  of  the 
action.  The  reason  why  the  order  directs  one 
moiety  is,  because  of  this  estate  aot  more  than 
one  moiety  is  subject  to  the  action ;  the  trustees 
are  trustees  of  one  half  only,  the  other  half  is  not 
aiffected  by  the  proceedings.  As  to  whether  this 
is  a  proper  division  I  know  nothing ;  the  Yice- 
Chancellor  thought  it  was  a  proper  division. 
First  of  all,  there  are  three  items  wnich  the  tax- 
ing master  disallowed,  being  costs,  charges,  and 
expenses  properly  incurred  by  the  trustees 
wterior  to  the  3rd  March  1883,  the  date  of  their 
^vpointment  to  be  trustees  of  the  will.  The  tax- 
ing master  did  not  go  into  the  items,  but  has  dis- 
allowed them  en  bloc.  The  reason  given  was, 
that  "  the  order  directs  the  taxation  of  the  costs 
of  the  objpctants,  and  not  the  costs  of  the  retiring 
trustees.  I  have  not  gone  into  the  reason  of  their 
retirement,  or  whether  they  passed  their  accounts, 
not  being  directed  by  the  order  to  do  so."  This 
was  an  error  of  fact  on  the  part  of  the  taxing 
master ;  there  were  no  retiring  trustees,  the 
trustees  were  dead,  the  new  tmstees  were 
appointed  in  the  pklace  of  trustees  who  were  dead. 
Among  the  costs,  charges,  and  expenses  incurred 
hj  the  trustees  were  the  costs  of  the  old  trustees. 
!mfore  their  representative  would  transfer  the 
trust  property  he  required  to  be  paid  costs 
incurred  by  the  old  trustees.  In  order  to  g^t  the 
trust  property  transferred  to  them  the  trustees 
paid  these  costs.  Is  this  a  right  thing  for  trustees 
to  do  P  In  my  opinion  it  is  quite  right.  There 
was  no  evidence  that  the  payments  made  by  the 
old  tmsteea  were  not  right  aud  proper  payments  ; 
tbe  tmstees  were  bound  to  pay  the  costs,  charges, 
and  expenses  properly  incurred  by  the  former 
tmstees.  It  was  not  for  them  to  inquire  into  the 
propriety  of  the  payments ;  the  burden  of  proof 
iras  cast  upon  the  objectors,  and  they  were  bound 
to  show  that  the  payments  made  by  the  former 
trustees  were  wrong.  If  the  new  trustees  have 
paid  costs  of  that  kind,  without  paying  which 
they  could  not  obtain  a  transfer  of  the  trust 
property  to  them,  they  are  entitled  to  have  their 
costs  as  part  of  the  costs,  charges,  and  expenses 
properly  incurred  by  them  as  trustees  of  the  will. 
Item  4  was  "  the  costs,  charges,  and  expenses  of 
preparing  and  obtaining  transfers  of  the  mort- 
gage and  other  securities  forming  part  of  the 
testator's  estate."  I  have  beard  no  reason  in  the 
world  given  against  that.  Then  the  tmstees 
caused  statements  of  accounts  of  the  trust  funds 
to  be  examined  by  their  solicitors :  it  was  objected 
that  this  investigation  took  place  before  the 
ap[»intment ;  but,  in  my  opinion,  it  was  not  only 
their  right,  but  it  was  their  duty,  to  see  what  the 
estate  consisted  of,  and  that  the  terms  of  the 
power  under  which  they  were  appointed  were 
ri^t  and  duly  followed.  All  these  costs  formed 
part  of  the  costs  of  the  appointment  of  the 
tmstees.  I  am  not  dealing  witn  particular  items, 
which  will  be  left  to  the  discretion  of  the  taxing 
master ;  but,  having  regard  to  the  general  rule, 
I  have  no  doubt  that  the  trustees  are  entitled  to 
these  costs,  charges,  and  expenses  connected  with 
their  appointmnnt.  Another  item  was,  "  the  costs 
paid  to  the  solicitor  of  Mrs.  Vallance,  the  donee  of 
the  power  of  appointing  new  trustees,  for  her  costs 
of  and  connected  with  such  appointment  incurred 
prior  to  the  3rd  March  1883.''  All  proper  costs 
incurred  in  appointing  new  trustees  are  payable 


out  of  the  estate :  the  only  way  the  donee  has  of 
recovering  the  costs,  charges,  and  expenses  of  an 
appointment  is  to  go  to  the  trustees  and  ask  for 
the  costs ;  the  trustees  should  then  get  those  costs 
baci£  from  the  estate.  So  far  then  as  any 
principle  goes,  the  trustees,  subject  to  the  discre- 
tion ot  the  taxing  master  as  to  items,  are  entitled 
to  their  costs.  No.  6  item  remains.  "  The  costs 
of  a  successful  application  to  the  court  to  vary 
minutes  of  the  order  on  further  consideration. 
In  this  action  the  trustees  moved  to  vary  minutes 
of  order  on  further  consideration.  The  court 
made  a  slight  variation,  but  made  no  order  as  to 
costs.  This  is  the  indorsement  on  counsel's 
briefs.  The  chief  clerk  says  that  the  trustees 
should  have  asked  for  their  costs  at  the  time, 
otherwise  they  were  disallowed  under  the  order. 
No  Each  application  was  made  on  behalf  of  the 
trustees  at  tne  time,  and  the  case  is  now  out  of 
my  hands.  There  will  be  no  costs  of  this 
summons. 

Solicitors :  Bose  and.  Johnson ;  Bolton,  Bobbins, 
and  Busk. 


July  20  and  21. 
(Before  Xat,  J.) 
B«  The   Norwich  Equitable  Fire  Assdrakce 
SocnsTT;    Claw   of   the    Rotal    Ihsu&ance 

CoifPAllT.  (o) 
Fire    insurance    company — Guaraniee    business- 
Treaty  business — Ultra  vires — Policy — Aequies' 
cence  —Test  case — Liquidator — Costs. 

A  fire  insurance  society  beitig  an  wnineorporated 
association,  had  powers  of  giving  to,  or  taking 
from,  other  offices  policies  by  way  of  guaraniee  for 
the  purpose  of  dividing  the  risk  of  insurance,  and 
also  under  their  powers  entered  into  treaties  wiih 
other  companies  appointing  them  their  agents  in 
foreign  lands,  and  agreeing  to  accept  and  enter 
upon  the  risk  of  one-eighth  of  every  fire  insurance 
policy  of  such  companies  in  force  at  the  date  of 
the  treaty  or  effected  or  renewed  after  that  daie, 
and  agreed  to  be  on  all  risks  simultaneouKly 
with  the  other  companies,  the  other  companiea 
agreeing  to  pay  a  proportion  of  the  premiums, 
20  per  cent,  commission  to  be  aUowed  on  such 
premiums  to  tlie  agents  for  the  expenses  of  con- 
ducting  the  agency.  The  fire  assurance  society 
having  gone  into  liquidation,  the  chief  clerk  allowed 
the  claim  of  another  company  for  sums  due  to 
them  in  respect  of  guarantee  and  treaty  busi- 
ness. 

On  summons  by  the  liquidator  to  vary  the  certi- 
fieate: 

Held,  that  guarantee  business  was  insurance  busi- 
ness eontempUUed  by  the  deed  of  seMemisnt,  and 
mthin  the  powers  of  the  society. 

Held,  that  the  treaty  agreements  did  not  constitute  an 
amatgam/Uion  between  the  contracting  companies, 
nor  a  partnership  either  inter  se  or  as  regarded 
third  persons,  but  urere  agreements  of  agency. 
Further,  the  society  liaving  had  the  benefit  qf  these 
agreements,  the  burden  of  proof  was  upon  them 
to  shmo  that  the  agreem^s  were  invalid. 

Held  also,  that  the  treaty  business  was  insurance 
business,  being  guarantee  business  carried  on 
witk  a  very  unlimited  faith  in  the  agent ;  it  wo* 
a  reiruurance  contract  more  wide  and  less  prudent 
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than  an  ordinary  eontraet  of  reinsurance,  but  was 
toithin  the  powers  of  the  society. 

Seld,  that  any  contract  of  insurance  comes  voiihvn 
the  word  "  policy"  and  that  there  is  no  statutory 
or  formal  doeurruint  necessary  to  truike  a  contract 
of  insurance.  If  a  eontraet  of  insurance  is 
created  hy  awy  Unding  means,  that  is  a  "policy  " 
to  all  intents  and  purposes. 

Seld,  that  the  directors  had  by  acquiescence  ratified 
the  acts  of  the  manager  of  the  agency  depart- 
ment. 

Summons  dismissed.    The  ease  being  a  test  case,  the 

'    liquidator  to  have  his  coats. 

This  was  a  test  case  to  determine  the  validity  of 
certain  contracts  entered  into  between  insurance 
companies,  and  known  as  "  guarantee "  and 
"  treaty  "  a^eements. 

The  chief  clerk  bad  allowed  the  claim  of  the 
^yal  Insurance  Company  to  rank  as  creditors 
for  7755J.  in  the  winding-up  of  the  Norwich 
Equitable  Assurance  Society  in  res]>ect  of 
guarantee  and  treaty  contracts.  He  had  also 
allowed  the  claims  of  other  companies  who  had 
entered  into  similar  contracts  with  the  Norwich 
Equitable.  This  was  a  summons  on  behalf  of  the 
liquidator  to  vaij  the  chief  clerk's  certificate. 
The  Norwich  Society  was  an  unincorporated  asso- 
ciation formed  under  a  deed  of  settlement  dated 
the  Slst  Jan.  1839,  and  which  was  registered  on 
the  6th  Nov.  1844  under  7  &  8  Vict.  c.  110.  There 
were  several  supplemental  deeds,  the  most  im- 
portant of  whion  was  dated  the  1st  Sept.  1865. 
That  deed  in  effect  superseded  the  provisions  of 
the  original  deed  of  settlement,  and  substituted 
new  provisions  for  them  "  to  the  intent  that  the 
company  might  continue  and  carry  on  its  busi- 
ness of  granting  policies  of  insurance."  The 
material  clauses  of  that  deed  are  referred  to  folly 
in  the  judgment. 

The  agreements  between  the  Norwich  Equit- 
able and  other  companies  in  respect  of  this 
foreign  agency  business  were  signed  by  Mr. 
Skipper,  the  manager  of  the  agency  depart- 
ment of  the  Norwich  Society.  The  nature  of 
the  f^^reements  is  fully  set '  out  in  the  judg- 
ment. 

Bighy,  Q.C.,  Seward  Brice,  Q.C.,  and  Willis 
Bund  for  the  liquidator. — It  was  uUra  vires  of  the 
Norwich  Society  to  enter  into  a  contract  by  way 
of  treaty.  Each  treaty  was  a  contract  of  partner- 
ship, an  entering  into  partnership  witn  other 
companies,  and  was  ultra  vires.  It  was  an  amalga- 
mation of  the  contracting  companies.  It  makes 
no  difference  that  the  directors  confirmed  the 
contracts  and  the  society  acted  upon  them ;  the 
contracts  are  void,  and  the  society  is  not  bound 
by  ultra  vires  contracts  because  they  were  acted 
upon.  The  reports  of  the  directors  referring  to 
the  contracts  were  not  circulated  among  the 
shareholders.  These  agreements  were  not  cases 
of  agency,  they  were  agreements .  to  share  the 

?rofits  and  losses  and  constituted  a  {lartnership. 
'his  is  the  case  of  an  undisclosed  principal  who 
can  be  sued  when  discovered : 

Kendall  y.  Ecmilton,  41  L.  T.  Bep.  N.  S.  418 ;  4 
App.  Cas.  504. 

[Kay,  J. — The  line  between  partnership  and 
agency  is  a  fine  one.]  The  essential  difference 
between  the  guarantee  and  treaty  business  is, 
that  a  guarantee  contract  is  a  contract  to  re- 
insure a  particular  risk;  the  society  have  the 


power  to  ascertain  the  nature  of  the  risk,  and  the- 
option  of  refusing  or  accepting  it : 

Lindley  on  Fartnership,  4tli  edit.  219 ; 
Havitayne  T.  Bourns,  7  H.  &  W.  595. 

The  directors  had  no  power  to  delegate  their 
authority : 

Norwich     Equitable      Fire      Asturaiiee    Boeistvf 

Brasnett'e  ease,  53  h.  T.  Bep.  N.  S.  569 ;  34  W.  B. 

206; 
Rs  The  European  Society;   Em  parte  The  BritiA 

Nation  JAJe  Amurane*  !k«weiatton,  39  L.  T.  Bap. 

N.  8.186;  8  Ch.  DiT.  679. 

Under  these  treaty  agreements  no  policies  weare 
issued  by  the  Norwich  Equitable,  no  stipulations 
were  inserted  in  accordance  with  the  provisions 
of  the  deed  of  settlement,  no  provisions  wer» 
inserted  in  the  treaty  agreements  to  limit  th» 
liability  ;  such  agreements  were  bad  : 

B*  TKs  A&ixnasum  Ufa  Atswranet  Soeiely ;  Bx  parts 
Ths  Eagle  Insurance  Company,  4  K.  &  J.  549. 

Besides  the  formal  treaties  there  were  informal 
treaties  made  by  letter  in  various  foreign  coun- 
tries, similar  in  character  wiih  the  formal 
treaties : 

Be  !I%«  London  and  Nortltsm  Insuranes  Corvora- 

Hon  ;  Btaee  and  Worth's  case,  21  L.  T.  Bap.  IT.  8. 

182;  4Ch.  App.  682. 

Sir  B.  Webster  (A.-G.),  Benshaw,  Q.C.,  and 
Byrne,  for  the  Boyal  Insurance  Company,  were 
not  called  on. 

EIat,  J. — ^I  am  not  satisfied,  Mr.  Attorney,  that 
this  is  uUra  vires  in  any  sense,  and  therefore  it  is 
not  expedient  that  I  should  call  upon  yoa.  Hie 
case  is  this :  The  Norwich  Equitable  Fire  Assur- 
ance Society  is  now  being  wound-up.  There  has 
been  brought  in  by  the  Boyal  Insurance  Company 
a  claim,  which  is  founded  on  certain  contracts 
between  the  Norwich  Equitable  Society  and  the 
Boyal  Company.  The  liquidator  of  the  Norwich 
Equitable  Society  says,  "  Disallow  this  claim 
because  these  contracts  were  beyond  the  powers 
of  the  Norwich  Equitable  to  enter  into."  On  no 
other  ground  could  he  possibly  seek  to  get  the 
claim  disallowed,  because  the  benefit  which  the 
Norwich  Equitable  would  receive  from  these 
contracts  has  been  received ;  and  now,  when  it  is 
found  inconvenient  to  bear  the  burden,  without 
any  offer  to  return  the  benefit  he  comes  to  the 
court  and  asks  the  court  to  say  the  whole  thing 
was  so  utterly  void,  and  so  completely  beyond  the 
powers  of  the  Norwich  Equitable,  that  no  clum 
can  be  maintained  against  the  Norwich  Equitable 
on  the  footing  of  these  agreements.  Of  course 
the  burden  of  proving  that  is  upon  the  persons 
who  assert  it.  Now  the  short  facts  of  the  case 
are  these  :  The  Norwich  Equitable  Society  is  an 
association,  not  incorporated,  which  was  formed 
in  the  year  1839.  It  had  an  original  deed  of 
settlement,  dated  the  Slst  Jan.  The  society  was, 
it  is  said,  provisionally  registered  on  the  16th 
Nov.  1844,  under  the  7  &  8  Vict.  c.  110,  s.  58 ;  but 
the  deed  was  not  resristered.  It  had  power  by 
the  original  deed  to  alter,  or  vary,  or  aad  to,  the 
provisions  of  the  deed  almost  without  limit.  In 
1854  a  private  Act  was  passed,  enabling  them  to 
sue,  or  be  sued,  by  the  name  of  the  Norwich 
Equitable  Fire  Assurance  Society.  But  the  Act 
did  not  incorporate ;  and  it  recognised  the  power 
which  they  had  to  vary  the  provisions  of  their 
deed.  The  provisions  of  that  deed  were  varied 
from  time  to  time ;  and  the  ruling  deed  now  is 
one  dated  the  1st  Sept.  1865,  which  incorporates 
Digitiz! 
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all,  or  nearly  all,  the  clauses  of  the  original  deed 
so  S&T  as  they  are  still  operative,  and  adds  to,  and 
alters,  those  clanses  considerably.  I  am  not 
going  to  read  very  much  of  this  deed.  The 
'CJanses  that  have  been  brought  specially  to  my 
attention  are  these.  Clause  69  is  as  to  the  powers 
of  directors :  "  The  business  of  the  society  shall 
be  numaged  by  the  directors,  who  may  exercise 
all  such  powers  of  the  society  as  are  not  by  the 
rules  and  regulations  of  the  society  to  be  exercised 
by  the  society  in  general  meeting,  subject  never- 
theless to  any  regulations  of  these  presents,  and 
to  such  regulations,  being  not  inconsistent  with 
these  presents,  a.s  may  be  prescribed  by  the  society 
in  general  meeting"  (then  a  word  is  obviously 
omitted),  "  provided  that  no  regulation  made  by 
the  society  in  general  meeting  shall  invalidate 
any  prior  act  of  the  directors  which  would 
have  been  valid  it  no  such  regulation  had  been 
made."  Then  clause  83  appoints  Mr.  William 
Skipper,  the  present  registrar  and  secreta^,  or 
rather  it  continues  him  in  his  office.  Then 
clause  91  provides  for  his  removal.  Clause  93  is  : 
"  The  manager  of  the  agency  department  shall  be 
appointed  by  the  society  in  general  meeting,  and 
shall  be  removable  by  resolution  of  the  society 
in  general  meeting,  subject  as  in  clause  91." 
Then  clause  94  is  in  these  terms  :  "  The  manager 
of  the  agency  department  shall,  subject  to  the 
control  o?  the  directors,  discharge  the  following 
duties  (namely) :  he  shall  manage  that  depart- 
ment of  the  business  of  the  society  which  relates 
to  ^ving  to,  or  taking  from,  other  offices  policies 
by  way  of  guarantee  for  the  purpose  of  aividing 
the  risk  of  insurances ;  he  shall  be  charged  with 
the  execution  of  all  plans  for  extending  the  busi- 
ness," and  so  on.  I  pause  here  to  say  that  there 
is  here,  on  the  face  of  this  supplemental  deed,  a 
provision,  the  validity  of  which  is  not  called  in 
question  in  any  way,  and  which  points  to  this : 
tnat  the  society  was  then  engaged  in,  and  was 
intending  thereafter  to  carry  on,  the  business  of 
reinsurance  in  both  forms ;  that  is,  getting  rein- 
surances from  other  companies  on  policies  taken 
beyond  the  limits  of  those  other  companies,  and 
itself  giving  to  other  companies  reinsurances. 
Then  dkuse  102,  under  the  head  of  "  Business  of 
the  society,"  provides  this :  "  The  business  of  the 
society  shall  be  the  insuring  from  loss  by  fire  in 
any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  in  any  colonial  possession  of  the 
British  empire  or  foreign  parts  which  the  directors 
may  deem  it  expedient  to  include  in  their  business 
operations,  dwelling  and  other  houses  and  build- 
ings, farming  stock  and  stock  of  the  trades 
specified  in  the  several  classes  or  schedules  an- 
nexed to  the  within  written  indenture  "  (•'  within 
written  indenture"  being  the  original  deed  of 
settlement)  "or  otherwise  authorised  by  the 
societv."  Then  there  is  a  proviso  that  no  policy 
sh^  be  granted  on  any  money,  books  of  account, 
bank-notes,  and  so  on.  The  next  two  clauses  are 
as  follows :  "  Insurances  -  shall  be  effected  at 
snch  rates  and  on  such  terms  as  the  directors 
shall  from  time  to  time  think  proper.  The 
directors  niay,  if  they  think  fit,  on  granting 
any  poller,  effect  with  any  other  insurance  com- 
pany such  insurance  against  the  same  risk  as 
they  shall  think  expedient."  There  is  express 
provision  there  that  reinsurance  of  their  own  risks 
may  be  effected  by  them.  Clause  105  is  :  "  Every 
person  insuring  in  the  society  shall  have  made 


ont  and  delivered  to  him  a  policy  or  policies  under 
the  hands  of  three  at  least  of  the  directors,  and 
countersigned  by  the  registrar;  but  every  in- 
surance shall,  from  the  time  of  the  premium  or 
deposit  money  being  paid,  be  deemed  as  effectual 
as  if  such  policy  or  policies  as  aforesaid  had 
been  made  out  and  delivered  to  the  insured." 
A  contract  of  insurance  could  be  made  without 
any  policy,  whatever  the  meaning  of  "policy" 
is ;  and  it  would  become  valid  from  the  moment 
of  payment  of  the  premium.  Then  clause 
106  is  this :  "  Policies  of  assurance  shall  be 
in  a  form  to  be  approved  by  the  directors,  and 
shall  be  made  subject  to  stipulations  to  the 
following  effect,  namely ;"  and  tnen  comes  a  series 
of  stipulations  which  were  evidently  very  care- 
fully considered,  and  it  is  material  to  observe 
that  the  form  of  the  policy  is  not  prescribed. 
The  form  of  the  policy  is  left  to  the  discretion  of 
the  directors,  ana  these  stipulations  are  not  to  be 
contained  in  the  policy,  but  the  policy  is  to  be 
subject  to  these  stipulations.  I  think  there  is 
very  little  more  I  need  read  for  the  present 
purpose.  I  believe  those  are  the  main  provisions 
of  the  deed  to  which  my  attention  has  been  called. 
!Now,in  the  first  place,  this  company  has  engaged  in 
that  guarantee  business  which  is  contemplated  by 
this  deed,  and  which  is  perfectly  clear  to  everyone 
who  has  knoyrn  anything  about  insurance  busmess 
in  England  for  a  great  many  years  past,  as  I  can 
myself  very  well  testify.  One  of  the  very  heavy 
cases  in  which  I  myself  was  engaged  as  junior 
to  the  late  Lord  Westbury,  when  he  was  at  tho 
bar,  was  a  case  on  this  very  reinsurance  business 
between  two  of  the  largest  companies  in  London. 
That,  I  am  sorry  to  say,  was  a  very  great  many 
years  ago.  Guarantee  business  is  carried  on  in 
this  way  (the  nature  of  the  business  is  so  familiar 
that  one  may  suate  it  in  a  venr  few  words) :  Every 
fire  insurance  company — so  far  as  I  know  every- 
one— ^has  a  limit  to  its  risks ;  that  is  to  say,  upon 
a  single  risk  it  will  not  take  more  than  a  limited 
amount  unless  it  obtains  reinsurance.  It  will 
take  anything  in  reason  upon  a  risk.  Take  a 
particular  example  in  order  to  show  the  matter 
quite  clearly.  A  gentleman  wants  to  insure  his 
country  house,  say,  for  30,000Z.  He  goes  to  one 
of  the  insurance  companies  and  says  he  wishes  to 
effect  that  insurance.  The  insurance  company 
takes  it  without  a  word  of  objection  if  the  risk 
be  a  proper  one,  and  if  they  are  satisfied  as  to 
the  condition  of  the  property.  But  their  own 
limit  is  probably  10,0001.  (tliat  is,  according  to 
my  experience,  the  most  common  limit) ;  and  the 
way  in  which  they  protect  themselves  is  this : 
they  arrange  with  another  company  to  do  what 
they  call  "  reinsure " — that  is,  to  contract  with 
them  to  take  so  much  of  that  risk  as  exceeds 
their  own  limit.  In  the  case  of  30,000f.  probably 
they  would  arrange  for  two  reinsurances.  Tho 
ordinary  limit  being  10,000Z.,  they  would  arrange 
with  one  company  to  take  one  10,000{.  and  with 
another  company  to  take  another  10,0001. ;  so  that, 
if  the  mansion  should  happen  to  be  burnt  down, 
they  would  have  to  pay  to  the  owner  of  course 
the  whole  30,0001.,  but  they  would  be  recouped 
10,0001.  by  one  reinsurance  office  and  10,000{. 
by  another.  That  is  the  A  B  C  of  insurance 
business.  That  is  what  was  done  in  this 
case ;  and  the  mode  in  which  it  was  done  was 
this  (I  am  dealing  now  only  with  the  claim 
of  the  Bioyal  Insurance  Company  I :  ^  When  the 
:)igitized  by  VjOOQ IC 
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BoyaJ  wanted  a  reinstirance  they  sent  a 
printed  form  filled  up  thns,  "  Boyal  Insurance 
Company.  Bequest  note.  To  the  Norwich 
Equitable  Assurance  Society.  Date,  15th  Jan. 
1872.  The  Boyal  Insurance  Company  request 
guarantee  from  the  1st  Jan.  1872  to  the  Ist 
Jan.  1873  for  1500Z.,  part  of  a  policy  for  7000Z. 
in  the  name  of "  so  and  so,  "  from  the  1st  Jan. 
1872  to  the  1st  Jan.  1873,  on  property,"  and  so 
on ;  and  they  retain  45001.  on  the  identical  pro- 
perty on  which  this  guarantee  is  requested.  The 
answer  to  such  a  proposal,  if  accepted,  would  be 
this :  "  I  hereby  undertake,  on  behalf  of  the 
Norwich  Equitable  Assurance  Society,  to  gfua- 
rantee  the  " — Boyal  Insurance  Company,  it  would 
be — "  subject  to  the  rules  adopted  by  the  tariff 
officers  for  the  regulation  of  guarantee  trans- 
actions in  fire  insurance  business  to  the  extent " 
— BO  much — "  in  part  of  their  risk  upon  property 
insured  by  the  said  company  under  their  policy. 
No." — such  a  number,  and  so  on — "  as  per  copy 
of  policy  lodged  with  this  company.  That 
guarantee  is  from  such  a  date  to  such  a  date; 
"  Present  consideration,"  so  much ;  "  Future  con- 
sideration," 80  much.  It  seems  it  was  not  the 
practice  to  issue  any  formal  or  other  policy  in 
such  a  case ;  but  that  contract  was  the  contract 
of  reinsurance.  Why  that  is  not  a  policy  I  do 
not  know,  and  I  have  not  been  told.  Mr.  Bigby 
said,  of  course  with  his  usual  candour,  that 
"  policy  "  is  a  word  of  Tery  wide  meaning,  and  is 
C[uite  large  enough  to  include  any  contract  of 
insurance.  I  have  really  listened  in  vain  for 
any  objection  on  which  there  could  possibly 
be  founded  an  argument  as  to  the  invalidity 
of  business  of  that  kind.  I  cannot  see  the 
slightest  Gcround  for  its  being  invalid.  It  is 
insurance  business  which,  for  a  very  large  number 
of  years,  to  my  personal  knowledge,  has  been 
perfectly  familiar  to  all  the  great  insurance  offices. 
It  was  insurance  business  contemplated  by  the 
supplemental  deed,  which  I  have  read;  and  so 
far  as  this  claim  consists  of  moneys  payable 
for  reinsurances  of  that  kind,  there  seems  to 
me  to  be  no  ground  whatever  for  attempting  to 
vary  the  finding  of  the  chief  clerk.  The  argu- 
ment was  not  addressed  to  me  much  on  that  part 
of  the  case ;  but  the  argument  has  been  pressed 
chiefly  on  another  part  of  the  business  which  has, 
I  quite  admit,  a  different  aspect.  This  company 
has  been  engaged  for  a  long  time,  both  in  this 
reinsurance  ousiness  as  I  prefer  to  call  it  (it  is 
called  "guarantee  business"  here),  and  business 
of  this  kind.  They  have  entered  into  arrange- 
ments, the  first  01  which  appears  to  have  been 
dated  the  4th  June  1868,  for  a  different  kind  of 
bupiness,  which  has  been  called  in  the  argument 
before  me  "  treaty  business."  Treaty  business 
was  of  this  nature.  In  order  to  illustrate  it, 
there  has  been  handed  to  me  a  formal  agreement 
dated  the  16th  Aug.  1870,  and  this  particular 
treaty  concerns  the  Smyrna  business  of  the  Boyal 
Insurance  Company.  I  must  res^  it  somewhat 
at  length,  though  not  entirely,  in  order  to  make 
the  view  which  I  take,  and  the  observations  I 
have  to  make,  on  the  arguments  addressed 
to  me  clear.  The  agreement  rnns  in  this 
form :  "  The  B^al  Insurance  Company  having 
appointed  Mr.  Francois  Datody  their  agent  and 
representative  in  Smyrna,  agree  to  reinsure 
with  the  Norwich  Equitable  Assurance  Society, 
who  on  their  part  agree  to  accept  and  enter 


upon  the  risk  of  one-eighth  of  eve'T  fiw 
insurance  policy  in  force  on  the  1st  July  1870,  or 
effected  or  renewed  by  the  Royal  or  its  agents 
from  and  after  that  date."  I  understand  that  to 
mean  this — that  the  Norwich  Equitable  will  take 
one-eighth  of  every  risk  which  the  Boyal,  through 
their  agent  Datody,  may  effect  in  Smyrna, 
whether  in  force  on  the  Ist  July  1870  or  effected 
afterwards.  They  ara  to  take  that  risk  simul- 
taneously, or  they  are  "  to  be  on  all  risks  simul- 
taneously." That  means  of  course,  as  I  under- 
stand it,  that  their  obligation  and  risk  is  to  com- 
mence at  the  same  moment  as  that  of  the  BoyaL 
Of  coarse  that  would  be  only  as  to  future  risk,  or 
any  of  those  risks  which  had  not  resulted  in  a 
loss  before  this  agreement  was  signed.  The  Boyal 
Insurance  Company  are  to  furnish  a  schedule  of 
all  insurances  in  force  on  the  1st  July,  that  is  as 
to  the  past ;  and  they  are  to  pay  to  the  Norwich 
Equitable  the  computed  proportion  of  the  pre- 
mium for  such  insurances  from  that  date  for  the 
remainder  of  the  current  term ;  "  and  will,  shortly 
after  receiving  from  their  agent  copies  of  policies 
issued  and  renewals  granted  from  and  after  that 
date,  furnish  lists  of  the  same  to  the  Norwich 
Equitable  Assurance  Society  and  a  statement  of 
accounts  shall  be  furnished  quarterly."  A  differ- 
ence, and  a  very  material  difference,  between  this 
business  and  the  reinsurance  or  guarantee  busi- 
ness is  this — that  here  it  is  not  the  case  of  a  par- 
ticular policy  or  insurance  effected,  and  then  an 
option  given  to  the  Norwich  Equitable  whether 
they  will  take  a  share  of  that  insurance  or  not; 
but  it  is  a  general  agreement  under  which,  beyond 
question,  the  Norwich  Equitable  have  made  the 
Boyal  their  agents  for  the  purpose  of  effecting 
insurances  in  Smjrrna,  and,  without  iavestigating 
each  particular  insurance,  to  trust  the  Boyal — to 
trust  the  investigation  of  affairs  which  the  Boyal 
will  exercise  as  to  whether  the  insurance  is  a 
proper  one  or  not,  and  they  agree,  relying  upon 
the  Boyal  for  all  that  part  of  the  business,  to  take 
one-eighth  of  each  of  those  risks,  receiving  one- 
eighth  of  the  premium.  The  agreement  contains 
these  further  provisions  which  are  also  materiaL 
By  the  4th  clause  the  Norwich  Equitable  agrees 
to  hold  the  Boyal  secure  "  without  the  issue  of 
any  special  guarantee  policy."  That  means.  We 
will  contract  as  though  we  had  issued  a  policy  to 
you.  It  does  not  say.  We  will  issue  a  policy  if  yon 
wish  it ;  but.  We  make  a  contract  as  though  we 
issued  a  special  guarantee  policy.  Why  this  con- 
tract should  not  amount  to  a  policy  I  do  not  see,  a 
policy  being  a  contract  of  assurance,  and  this 
agreement  amounting  to  a  contract  of  assurance. 
Then  in  the  5th  clause  there  is  this  provision : 
"The  Norwich  Equitable  Assurance  Society 
further  agree  to  allow  to  the  Royal  Insurance  Com- 
pany, as  their  share  of  all  commissions  and  other 
expenses  whatsoever  of  conducting  the  agency,  a 
commission  of  20  per  cent,  on  the  total  premiums 
paid  by  the  latter  to  the  former,  which  arrangement 
the  Boyal  hereby  agrees  to,  and  the  Iu>rwich 
Equitable  Fire  Assurance  Society  also  agrees  to 
bear  one-eighth  of  bad  debts  arising  from  any 
defaults  of  the  a^ent."  So  that,  in  conducting 
this  Smyrna  business,  all  the  expense  would 
follow  tne  Boyal  Insurance  Company,  and  in 
respect  of  those  expenses  a  certain  commission  is 
to  be  paid,  and  the  commission  is  to  be  80  per 
cent,  on  the  amount  '  of  premiums  to  be 
received  by  the  Norwich  Egaitable  Aasunnce 
Digitized  by  'LjOU'- 
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Society.    Then   there  is  a  proTiaion    that    the 
B07SI  Insurance  Company  nmy  reingnre  if  they 
like,  subject  to   this    proviso,  that    they    shall 
always  retain  fonr  times  the  amount  they  give  to 
the   Norwich    Eqnitable  Assurance   Society  on 
every  policy.    Then  comes  clause  8,  which  is  in 
these  terms  :  "  It  is  also  hereby  understood  that 
the  Norwich  Equitable  Assurance  Society  shall 
in  every  case  to  which  this  treaty  applies,  and  in 
the  proportion  of  their  reinsurances,  follow  the 
fnrtunes  of  the  Boyal  Insurance  Company,  as  if, 
so  to  speak,  the  two  companies  formed  only  one, 
even  though  it  may  accidentally  have  happened 
that  the  Boyal  Insurance   Company  may  have 
omitted  to  advise  the  Norwich  Eqnitable  Assur- 
ance Society  of  some  particulars  or  other  relat- 
ing to  a  risk  or  risks,  or  even  may  through  error, 
but  in  good  faith,  have  failed  to  announce  the 
cession  "(that  is  the  8haringinfact)"of  an  amount, 
or  may  have  announced    the  cancelment  of  an 
insorance,  the  risks  being  nevertheless  continued, 
it  being  conceded  by  the  Boyal  Insurance  Com- 
pany that    the  Norwich    Equitable    Assurance 
Society  may  in  such  instance  require  reasonable 
proof  of  such  continuance  of  risk."    Then  there 
is  provision  for  arbitration,  and  then  the  12th 
clanse  is  in  these  terms :  "  This  agreement  may 
be  terminated  by  six  months'  notice  in  writing  on 
either  side,  the  obligation  on  either  side  remain- 
ing in  full   force  untU    the  expiration  of  such 
notice,  and  as  regards  insurances  effected  prior 
to  the  expiration  of  such  notice  for  their  full 
current  term."    That  is  signed  by  Mr.  McLaren, 
the  manager  of  the  Boyal  Insurance  Company,  and 
the  counterpart  I  understand  was  signed  by  Mr. 
Skipper,  who  was   the  acting   manager  of  the 
Norwich     Equitable     Fire    .^surance     Society. 
There  has  been  a  question  whether  he  was  pro- 
perly appointed,  but  Mr.  Bigby  said  he  did  not 
make  any  point  of  that,  his  position  as  manager 
having  been  so  thoroughly  recognised  by  succes- 
sive general  meetings  which  had  from  time  to 
time  increased  his  salary  and  so  on,  on  the  recom- 
mendation of  the  directors,  that  he  should  treat 
him  for  the  pnrpose  of  the  argument  as  being 
a  properly  appointed  manager.    Moreover,  there 
is  also  I  am  told  no  question  that  these  treaty 
-agreements    were    thoroughly    understood    and 
recognised  by  the  directors  who  had  the  general 
management  of  the  business  of  the  company,  and 
who  knew  perfectly  well  these  treaty  agreements 
were  going  on.    Tne  objections  to  this  have  been 
these.    First  of  all,  it  is  said  there  was  an  amal- 
.^unation.    Anything  more  nnlike  an  amalgama- 
tion I  confess  I  never  saw.     An  amalgamation 
-of  two  companies   makes    the    shareholders  in 
one_  shareholders    in    the  other;  it  makes  the 
capital    of     one     the    capital    of    the    other; 
it  makes     the     officers     and    servants    of  the 
one  officers   and   servants   of  the  other.    There 
is  not  a    trace    of  anything  like    that   in    this 
agreement ;  and  such  an  argument  need  only  be 
noticed  to  be  dismissed.     But  then  it  is  said  that 
the    arrangement    with    the    Boyal   Insurance 
Company  was  a  partnership.     I  am  quite  con- 
vinced that  the  signatories  to  these  agreements 
had    no   more    intention    of    making    partner- 
ships than  they  had  of  an  amalgamation;  but 
of  coarse  that   does    not   determine    in    law 
whether  the   effect  of    it  is  not  to  constitute 
a  partnership.    It  is  familiar  in  law  that  it  is 
much  more  easy  to  constitute  a  partnership  as  to 


a  third  person  than  it  is  to  constitute  it  inter  se 
between  two  individuals.    Here  clearly  there  was 
no  intention  to  constitute  a  partnership  inter  se, 
nothing  like  it.     Does  it  constitute  a  partnership 
towards  third  persons  P     In  the  argument  I  put 
this  test :  if  it  does,  the  creditors  of  the  one  com- 
pany would  be  the  creditors  of  the  other.    Could 
Mr.  Francois  Datodv,  the  agent  in  Smyrna,  to 
take  an  example,  claim  his  salary  against  the 
Norwich  Eqnitable  Fire  Assurance  Society  P    It 
would  be  ridiculous  to   suggest  such  a  thing. 
There  is  no  possibility  of  saying  that  he  was  the 
salaried  agent  of  the  Norwich  Equitable  Assurance 
Society.    Could  the  debts  incurred  in   Smyrna 
in  carrying  on  this  particular  business  be  claimed 
as  debts    against  the   Norwich  Equitable  Fire 
Assurance   Society  P    I  cannot  see  the  smallest 
ground  for  doubting  that  they  conld  not.    Could 
the  policies  effected  in  Smyrna  under  this  agree- 
ment be  sued  upon  against  the  Norwich  Equitable 
Assurance  Society  ?    In  my  opinion  there  would 
not   be  the  smallest  chance  of  success  in  any 
attempt  of  that  kind.    Mr.  Bigby  was  driven  by 
the  necessities  of  his  argument  to  say  they  could ; 
but  I  disagree  with  that  argument  completely. 
It  seems  me  that  neither  inter  se,  nor  as  regaras 
third  persons,  was  there  any  partnership,  or  any- 
thing like  a  partnership,  constituted  or  intended. 
There  is  not  even  any  agreement  for  a  share  in 
the    profits    and    losses.      What    the    Norwich 
Equitable  Assurance  Society  do  is  to  guarantee 
one-eighth  of  each  of  these  policies.    Their  recom- 
pence  for  doins:  it  is  to  get  one-eighth  of  the  pre- 
miums.   It  may  result  in  profit  to  them,  or  in 
loss  to  them,  and  they  allow  a  commission  of 
20  per  cent,  in  respect  of  the  expenses  of  the  Boyal 
Insurance  Company  in  carrying  on  the  business. 
It  is  most  important,  in  my  opinion,  to  draw  the 
line  as  clearly  as  it  may  be  drawn  between  agency 
and  partnership ;  and  I  have  no  doubt  in  my  own 
mind  about  this :   I  am  satisfied  that  this  agree- 
ment is  on  the  hither  side  of  that  line,  and  is  a 
mere  agreement  of  agency,  and  not  an  agreement 
of  partnership.    The   argument  was,  that  being 
an  agreement  of  partnership,  it  was  ultra  vires  the 
company,  and  therefore  entirely  void ;  and  that, 
althougn  they  received  for  years  premiums  under 
these  agreements,  and  had  all  the  benefit  of  them, 
they  are  at  liberty  now  to  repudiate  the  whole 
obligation,  and  say.  We  will  not  pay  any  of  the 
losses  which  were  accruing  under  the  agreement, 
although   in  respect  of  those    losses    we    have 
received  the  premiums.    I  must  say  that  to  set 
up  a   partnership  for  the    purpose  of    such  a 
thoroughly  dishonest  repudiation  of  such  obliga- 
tions as  that  would  make  me  examine  an  agree- 
ment of  this  kind  very  critically  indeed  before  I 
came  to  the  conclusion  that  it  involved  a  partner- 
ship.   And  if  a  company  which,  as  is  plain  in 
this  case,  knew  all  about  this  business  from  the 
very  first  to  the  last,   has  had    the  benefit  of 
the   business    for   years  and  years,  when  it  is 
in    difficulties    and    comes    to    be    wound-up, 
attempts  to  repudiate  ou  the  ground  that  the 
agreement  is  uUra  vires  becaiise  it  constituted 
a   partnership,    that   such    company  in  such   a 
contention  could  complain  if  the  court  says :  "  I 
treat  the  burden  of  making  that  out  to  be  upon 
you,  and  I  require  you  to  make  it  out  very  clearly 
before  I  set  aside  the  agreement  of  which  you 
have  had  the  benefit  on  this  plea — that  it  was 
uUra  vires  the  company."    But,  looking  at  tjh^ 
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matter  as  fairly  and  candidly  as  I  am  able  to,  I 
say  there  is  no  fecund  whatever  for  saying  that 
this  was  intended  to  be,  or  was  in  law  or  in 
equity,  anything  like  a  partnership.  Then  it  Vras 
an  agency.  It  may  have  been  an  extremely 
imprudent  thing  to  do.  With  that  at  present  I 
have  nothing  to  do.  The  question  is,  wnether  it 
■sras  beyond  tne  powers  of  the  company  to  do  it.  Of 
conrse,  if  it  was  beyond  their  powers,  it  may  be  a 
case  in  which  the  general  meeting  could  not 
authorise  it  without  altering  the  constitution  of 
the  company.  But  why  was  it  beyond  their 
powers?  It  was  insurance  business  beyond 
question;  no  one  can  doubt  that.  Insurance 
business  was  the  very  object  and  purpose  for 
which  the  company  was  constituted  and 
carried  on.  Why,  if  insurance  business,  is 
it  uUra  virea  ?  The  p:uarantee  business  was 
plainly,  in  my  opinion,  intra  virea.  Is  this  more 
than  guarantee  business  carried  on  with  a  very 
unlimited  faith  in  the  agent  they  employ  ?  Let 
us  take  a  single  instance.  Suppose  this  company 
had  an  agent  of  their  own  in  Smyrna,  and  had 
trusted  that  agent  so  far  as  to  say  to  him,  "  Kow 
we  will  adopt  any  insurance  which  you  like  to 
make,  during  the  current  year  we  give  you  power 
to  effect  the  insurances  for  us."  It  mignt  be 
very  imprudent,  but  would  that  be  ultra  virea  ? 
An  insurance  company  always  acts  by  agents. 
Its  directors  are  agents,  it  effects  all  its  policies 
by  agents.  Everyone  knows  that  these  com- 
panies have  agents  all  over  this  country,  and, 
if  they  have  foreign  business,  all  over  the 
•world.  They  give  to  those  agents  generally 
the  power  of  effecting  insurances  —  at  least 
it  is  not  uncommon  for  them  to  do  it ;  and  if, 
acting  by  agents  as  they  must  do,  they  give 
to  an  agent  a  power  whicH  it  is  quite  impru- 
dent to  give  to  an  agent,  does  that  make  the 
insurance  invalid  P  I  do  hot  understand  the 
argument.  It  seems  to  me  that  the  remedy  of 
those  who  think  these  treaty  agreements  wrong 
was  to  have  brought  the  matter  before  a  public 
meeting  of  the  company  and  to  have  said :  "These 
agreements  are  imprudent ;  let  us  have  no  more 
ox  them,  and  let  us  put  an  end  to  those  which 
exist."  That  could  h&ve  been  done  at  any  time. 
Nothing  of  the  kind  was  done.  But  that  is  a  very 
different  question  from  the  question  whether 
the  agreement  woa  ipso  fado  void.  I  have 
listened  with  great  attention  to  an  argument 
which  I  need  not  say  was  able,  and  which 
exhausted  every  point  that  could  be  sub- 
mitted on  the  subject.  I  put  certain  questions, 
in  order  to  clear  my  own  mind,  to  the  counsel 
who  were  arguing.  They  have  not  been  able  to 
satisfy  me ;  and  I  am  not  at  all  satisfied  that  this 
is  an  arrangement  so  utterly  beyond  the  powers 
of  the  society  that  I  am  bound  to  treat  it  as  ipso 
facto  void,  aud  to  say  that  nothing  can  be  recovered 
of  the  losses  in  respect  of  which  the  Norwich 
Equitable  Society  became  liable  under  it.  Certain 
other  objections  have  been  raised.  One  chiefly 
relied  on  by  Mr.  Seward  Brice  is,  that  there  were 
no  policies.  But  Mr.  Rigby  said  "policy"  is  a 
word  of  very  large  meaning  indeed;  and,  as  I 
Tinderstood  him,  and  (whether  I  understood  him 
BO  or  not)  it  is  my  opinion,  any  contract  of  in- 
surance comes  within  the  word  "  policy."  There 
is  no  statutory  or  formal  document  necessary  to 
make  a  contract  of  insurance.  If  a  contract  of 
insurance  is  created  by  any  binding  means,  that 


is  a  policy  to  aU  intents  and  purposes.  We  are- 
apt  to  think  of  the  familiar  instrument  which  is 
in  the  form  one  generally  knows,  and  to  associate 
that  mere  form  with  tne  idea  of  policy.  But 
putting  the  formal  instrument  itself  aside,  and 
admitting,  as  everyone  must,  that  a  contract  for 
insurance  is,  for  all  legal  purposes,  a  policy,  what 
is  wanted  more  than  a  contract  of  this  kmdP  I 
do  not  know.  It  is  a  contract  of  insurance,  a 
contract  to  make  the  Soyal  the  agent  for  effecting 
the  insurance  with  the  particular  person  insured, 
but  to  take  part  of  that  insurance  when  eSected. 
It  is  not  a  contract  with  the  insured,  not  a  con- 
tract in  which  he  could  possibly  have  any  remedy 
against  the  Norwich  Equitable  ;  but  it  is  just  like 
a  reinsurance  contract  for  all  purposes  except  that 
it  is  very  much  more  wide  and  very  much  less 

Erudent  than  the  ordinaiy  contract  of  reinsurance; 
ut,  for  the  purpose  of  saying  whether  it  is  a 
contract  of  insurance  or  not,  it  does  not  appear  to 
me  to  differ  essentially  from  the  contract  called  a 
guarantee.  I  do  not  accede  to  the  argument  that 
there  was  no  policy.  I  think  for  all  purposes  of 
this  case  there  was  what  is  in  law  a  policy.  There 
only  remains  one  point,  and  that  is  this :  In  the 
cases  I  have  noticed  there  was  what  amounted  to 
a  more  or  less  formal  treaty  agreement.  But  in 
other  cases  the  agreement  was  not  so  formal; 
and  was  concluded  by  letter.  I  take  as  an 
instance  of  this  one  which  has  been  read  to 
me.  It  seems  that  the  Boyal  had  contracts 
or  reinsurance  with  three  offices,  the  Kent, 
the  Provincial,  and  the  Scottish  Imperial, 
upon  certain  risks  in  St.  Petersburg  and 
Christiania,  and  one  of  these  having  ceased  to 
take  a  sh&re  of  those  risks,  they  suggest  to  the 
Norwich  Equitable  by  letter  of  the  secretary  that 
the  Norwich  Equitable  shall  take  the  place  of  the 
office  which  had  given  up.  They  state  the  terms, 
and  the  Norwich  Equitable  accept,  and  the  mode 
in  which  that  was  carried  out  was  this:  that  a 
list  of  the  amounts  to  be  guaranteed  was  sent 
from  time  to  time,  and  at  the  foot  of  that  list 
there  was  this  memorandum :  "  In  virtue  of  the 
treaty  existing  between  the  Boyal  Insurance 
Company  and  the  Norwich  Equitable  Assurance 
Society,  I  hereby  undertake  on  behalf  of  the 
Norwich  Equitable  Society  to  guarantee,  &c.,  &c.," 
ending  in  the  words  "  foregoing  summary."  Then 
that  is  signed.  Again,  if  I  am  right,  that  was  as 
good  a  policy  as  the  formal  treaty  of  reinsurance ; 
and  there  is  this  to  be  said,  that  it  does  not 
amount  to  an  agreement  to  do  all  future  business, 
but  it  is  an  agreement  to  accept  a  part  of  the 
risk  on  these  policies  which  had  been  effected, 
and  the  sums  of  which  are  sent.  As  to  those,  I 
see  really  not  much  difference  between  that  busi- 
ness and  the  sruarantee  business,  except  this,  that 
it  may  possibly  have  been  said,  "  Well  you  have 
a  general  arrangement  with  us,  and  you  ought 
not  to  refuse  to  give  us  that  agreement;"  but 
until  they  did  give  the  agreement,  and  the  agree- 
ment was  signed,  there  was  no  liability  upoa 
those  policies.  Therefore  this  is  rather  more 
like  the  guarantee  business  than  the  treaty  busi- 
ness. I  do  not  know  why,  I  have  heard  no 
reason  why,  if  a  list  were  sent  to  the  Norwich 
Equitable  and  the  Norwich  Equitable  for  any 
reason  in  the  world  did  not  approve  of  it,  or 
thought  it  had  done  enough  of  that  kind  of  busi- 
ness, they  might  not  have  said,  "  We  will  stop  it, 
and  not  give  you  a  contract  to  take  a  part  of 
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thosR  risks."  It  seems  to  me  there  is  no  reason  ia 
the  iTorld  why  they  shonld  not  have  done  that. 
If  so,  it  was  a  great  deal  more  like  the  guarantee 
hnsiness  than  the  formal  treaty  arrangements 
-were.  On  all  these  grounds  I  think  this  attempt 
to  vary  the  chief  clerk's  certificate  has  failed, 
and  it  mnst  be  refused  with  costs. 

Seward  Brioe,  Q.C. — This  is  a  test  case,  the 
liquidator  shoold  niftTe  his  costs. 

Eat,  J. — As  it  is  a  test  case,  the  liquidator  may 
bare  his  costs. 

Solicitor:  BoxaU  and  BoxaM;  E.  W.  and  B. 
OUver. 


Friday,  May  6. 
(Before  Chittt,  J.) 
Be  J.  H.  BueiL's  Trask  Maek.  (a) 
Trade  marh — Beetifieation  of  regieter — 8imilarUf( 
ofmarh— Colour— PaienU,  ire..  Ad  1883  (46  ^  47 
Viet.  e.  57), ».  67. 
7.  and  Co.  regietered  a  trade  mark  for  fermented 
liqtuHre,  eonaitting  of  three  triangiei,  two  placed 
on  a  third,  the  tpaee  in  the  centre  being  olank. 
J.  B.  eabeequentUi  regietered  another  mark  for 
hottled  beer,  eoneitting  of  three  trianglee  inter- 
laced, the  space  in  the  centre  containing  a  ttag'e 
head. 
Held,  on  the  authority  of  Be  Worthington's  Trade 
Mark  (42  L.  T.  Bep.  N.  S.  563 ;  14  Ch.  Biv.  8), 
that,  having  regard  to  the  ute  which  the  mark 
tubeequently  registered  might  he  ptU  to  by  being 
coloured,  it  vias  calculated  to  deceive,  and  that  to 
much  of  the  mark  as  consisted  of  the  triangular 
arrangement  must  he  expunged  from  the  register. 
This  was  a  motion  by  "William  Younger  and  Co., 
of  the  Abbey  and  Hofyrood  Breweries,  Edinburgh, 
to  remove  from  the  register  of  trade  marks  a 
trade  mark,  Ko.  54,557,  of  Joseph  Herman  Biegel, 
of  Amsterdam,  on  the  ground  that  such  mark  so 
closely  resembled  Messrs.  Younger's  mark  as  to 
he  calculated  to  deceive. 

In  March  1876  the  applicants'  firm  registered  a 
trade  mark  in  respect  of  fermented  liquors  con- 
sisting of  a  capsule,  the  prominent  feature  of 
which  was  the  device  of  three  triangles,  and  had 
been  used  by  the  applicants  since  1856.  The 
triangular  device  was  used  not  only  as  part  of  the 
trade  mark  but  also  upon  the  letter  paper,  price 
list,  and  show  plates  used  by  the  firm.  The  ale 
and  stout  to  which  the  mark  was  applied  were 
commonly  called  and  ordered  by  customers  under 
the  titles  "  three  triangle  label "  "  three  triangle," 
and  by  the  words  ana  letters  "  three  triangles," 
and  sometimes  merely  by  drawing  the  device  of 
tlffee  triangles.  The  triangles  consisted  of  two 
triangles  placed  on  a  third,  and  in  the  centre  of 
the  mark  was  a  blank  space. 

The  respondents'  mark  was  registered  in  1886, 
in  the  same  class  for  bottled  beer. 

The  respondent's  triangles  were  three  triangles 
interlaced,  and  in  the  centre  was  a  stage's  head. 
The  mark,  as  advertised  in  the  Traoe  Marks 
Journal,  bore  across  it  the  words  "  Filsen  Beer." 
8ome  further  facts  are  stated  in  the  judgment. 
The  respondent's  case  was  that  as  actually  used, 
there  was  no  resemblance  between  the  two  marks, 
and  that  the  right  time  for  interference  by  the 
■court  was  when  a  case  of  imitation  by  colouring 

(a)  Baportad  by  O.  WsuT  Kne,  laq.,  BartlBtar«t-Lkw. 


the  mark  so  as  to  resemble  the  applicant's  mark 
was  made. 

Bomer,  Q.C.  and  John  Oviler  for  the  motion.  — 
The  triangular  portion  of  the  applicants'  trade 
mark  is  tnat  wnich  would  first  strike  the  eye. 
Colour  is  immaterial.  By  sect.  57  of  the  Patents, 
&c..  Act  1883,  "  A  trade  mark  may  be  registered 
in  any  colour,  and  such  registration  shall  (subject 
to  the  provisions  of  this  Act)  confer  on  the 
registered  owner  the  exclusive  right  to  use  the 
same  in  that  or  any  other  colour : " 

Re  Worlhinaton'i  Trade  Mark,  42  L.  T.  Rep.  N.  S. 
563;  UCh.  Div.  8. 

Madean,  Q  C.  and  Whinney  for  the  respondent. 
— ^The  question  is  whether  if  this  mark  is  fairly 
(t.e.,  honestly)  used  it  is  "  calculated  to  deceive. 
Be  Worthington's  Trade  Mark  was  not  the  case  of 
an  application  to  strike  off  the  register  a 
mark  actually  on.  Be  Lydon's  Trade  Mark  (S3 
Ch.  Div.  109)  to  a  certain  extent  qualifies  Be 
Worthirigton's  Trade  Mark.  The  interlacing  of 
the  triangles  is  an  integral  part  of  the  design. 
We  are  boond  to  use  the  stag's  head. 

Bomer  replied. 

Chitiy,  J. — This  is  an  application  by  Messrs. 
Younger  and  Co.,  brewers,  to  expunge  a  trade 
mark  which  has  been  registered  by  Mr.  Biegel,  of 
Amsterdam,  on  the  ground  that  the  trade  mark 
registered  by  the  respondent  so  nearly  resembles 
Messrs.  Younger  and  Co.'s  registered  trade  mark 
as  to  be  calculated  to  deceive.  The  question  that 
I  have  to  decide  is  one  of  foct,  and  that  is  to  be 
decided  partly  in  accordance  with  the  evidence 
given  in  the  cases  of  persons  acquainted  with  tba 
trade,  and  are  acquainted  specially  with  matters 
of  this  kind,  and  also  in  accordance  with  what  the 
judge  of  fact  considers  upon  comparing  the  two 
trade  marks  fairly  in  the  result.  Now,  the  appli- 
cants registered  their  trade  mark  in  1876,  having 
used  it  for  twenty  years  previouslv  to  that  date, 
and  they  have  registered  their  traae  mark  under 
the  class  of  "  fermented  liquors."  "  Fermented 
liquors "  is  one  of  the  classes  mentioned  in  the 
rule,  it  is  class  43  in  the  rules.  "Fermented 
liquors  and  spirits  "  with  a  marcrinal  note, "  such 
as  beer,  cider,  wine,  whiskey,  and  liqueurs."  The 
trade  mark  which  they  have  thus  registered  under 
the  more  limited  class  of  "fermented  liquors," 
which  would  not  include  some  of  these  other 
matters  which  I  have  mentioned,  consists  mainly 
of  what  I  am  now  about  to  mention,  namely, 
three  triangles.  That  is  one  way  of  looking  at 
it.  Another  way  of  looking  at  it,  is  that  there  is 
an  equilateral  triangle  standing  on  its  base  con- 
sisting of  a  framework,  but  the  n-amework  having 
its  centre  left  as  shown  on  that  which  is  registered 
without  any  colouring  or  printed  matter  of  any 
sort,  left  in  other  words  white.  That  represents 
an  interior  triangle,  and  there  is  another  triangle 
which  stands  on  its  apex,  also  being  an  equi- 
lateral triangle,  and  nearly  of  the  same  size  as  the 
equilateral  triangle  I  first  mentioned.    Looked  at 

geometrically  it  is  three  triangles,  looked  at  per- 
aps  mechanically  it  is  two  triangles,  one  being 
a  framed  one,  and  this  trade  mark  has  been  very 
extensively  used  by  the  applicants,  and  their  beer 
which  they  sell  under  it  nas  become  known  b^ 
reference  to  the  device.  It  is  known  as  "  their 
triangle  beer."  The  triangular  label  is  the  leading 
and  distinctive  portion  of  their  trade  mark. 
Now  the  respondent  is,  as  I  have  said,  a  gentle- 
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man  living  and  carrying  on  his  business  at 
Amsterdam,  and  he  is  there  the  agent  for  the 
sale  of  beers  Trhich  are  brewed  by  Mr.  Brandt, 
a  well-known  German  brewer.  But  besides  the 
business  of  the  agency  of  Mr.  Biegel,  the  respon- 
dent also  buys  Brandt's  beera  on  his  own  accoant, 
and  exports  them,  chiefly  to  Singapore.  Mr.  Biegel 
applied  to  register  his  trade  mark  last  year,  and 
completed  the  registration  some  time  towards 
the  end  of  the  year,  and  he  registered  his  mark 
as  a  new  mark,  that  is  to  say,  one  that  had  not 
been  registered  prior  to  1875,aiidon  thejeyidence  it 
had  not  been  used  prior  to  the  time  of  registra- 
tion. In  other  words,  it  is  an  entirely  new  mark, 
and  he  has  registered  his  mark  under  the  class  of 
"  Bottled  beer,"  that  is  to  say,  a  portion  of  the 
larger  class  that  I  have  mentioned  already.  There 
is  no  imputation  made,  or  that  can  be  made,  on  Mr. 
Biegel  in  the  first  instance  on  the  evidence  as  it 
stands,  which  of  course  is  all  I  can  deal  with  with 
reference  to  the  original  composition  of  his 
trade  mark.  He  says  that  he  was  not  aware  of 
Mr.  Yonnger's  trade  mark,  and  that  he  had 
adopted  the  device  which  I  am  about  to  mention 
for  certain  reasons  which  I  need  not  go  into,  but 
which  show  that  he,  being  a  foreigner,  was  not 
aware  of  the  existence  of  YounKer's  trade  mark. 
So  he  begins  his  case  quite  fairly,  and  there  is  no 
imputation  to  be  made  against  his  character  with 
reference  to  the  first  composition  of  his  trade 
mark.  He  had  the  assistance,  I  gather  from 
what  has  taken  place  in  court,  of  an 
English  agent,  but  this  can  make  no  difference 
to  my  mind.  The  present  applicants  did  not 
become  aware  of  the  registration  of  the  trade 
mark,  or  of  the  existence  of  the  trade  mark  of 
Mr.  Biegel,  until  the  beginning  of  this  year ;  there 
is  no  case  made  against  them  of  any  acquiescence 
whatever,  and  I  cannot  see,  notwithstanding  the 
arguments  that  have  been  addressed  to  me,  that 
there  is  any  difference  between  the  application 
which  is  now  made  to  me  to  expunge  this  trade 
mark  and  an  application  made  to  register  it  for 
the  first  time.  If  the  respondent's  mark  does 
resemble  the  applicants'  to  such  an  extent  as  to 
be  calcnlated  to  deceive,  the  applicants  have  in 
no  way  lost  their  right  to  say  that  the  respon- 
dent's trade  mark  onght  not  to  stand  on  the 
register.  Now,  I  will  describe  in  words  as  well 
asl  can  the  respondent's  trade  mark.  The  first 
thing  that  strikes  my  eye  in  looking  at  it  with 
regard  to  the  principal  part  of  the  device  are  two 
triangles,  and  they  are  placed  in  exactly  the  same 
way  as  the  two  triangles  that  I  mentioned  in  the 
first  instance  of  Messrs.  Younger.  There  is  a 
triangle  in  the  respondent's  standing  on  its  base, 
an  equilateral  triangle,  and  there  is  another 
triangle  standing  on  its  apex.  Then  it  is  pointed 
out  for  the  respondent  that  there  is  no  central 
triangle  in  his  trade  mark,  and  that  is  true 
when  yon  come  to  look  at  it  carefully.  There 
are  central  triangles  here,  but  they  are  not 
the  same  triangle  as  that  of  the  Messrs.  Younger. 
In  fact,  one  may  look  at  the  respondent's  trade 
mark  with  resrard  to  this  matter  as  composed 
geometrically  of  a  series  of  triangles  one  within 
another,  but  one  may  also  look  at  it  rather  from 
the  point  of  view  of  the  devices  of  picture-frame 
makers,  and  so  on ;  it  is  a  couple  or  more  of 
frames  of  a  triangular  shape.  There  is,  it  appears 
to  me,  a  resemblance  between  the  two  devices  in 
a  leading  characteristic,  which  it  is  unnecessary 


for  me  to  describe  farther  in  words.    Then  there- 
are  distinctions.    It  is  obvious  there  is  a  distinc- 
tion in  this  respect,  that  instead  of  that  which  is 
a  white  space  in  Yonnger's  and  forms  what  I  call 
his  central  triangle,  there  is  a  stag's  head  in  the 
respondent's,  and  that  covers  up  to  some  extent 
the  space  left  in  the  centre  of  his  two  combined 
triangles.    No  doubt  taking  away  the  stag's  head 
the  figure  which  would  be  left  in  the  centre  of 
the  respondent's   is  not  a  triangle,  but  it  is  a 
hexagonal  figure ;  but  that  is  not  very  apparent 
to  the  eyes  at  first  sight,  but  it  becomes  apparent 
directly  the  matter  is  examined  critically.    Then 
there  is  in  the  centre  a  stag's  head.    Now,  I  con- 
sider in  respect  of  the  triangles  in  the  respon- 
dent's trade  mark  there  is  a  resemblance  to  such 
an  extent  as  is  calcnlated  to  deceive,  and  for  thi^ 
purpose  I  bear  in  mind  the  nature  of  the  trade 
marK,  the  way  the  trade  mark  is  a£Sxed  to  the 
buttles,  and  the  respiondent's  beer  is  only  eold  is 
bottles,  and  the  circumstance  I  am  about  to  men- 
tion particularly,  namely,  that  neither  the  appli- 
cants' nor  the  respondent's  are  registered  so  as  to 
be  confined  to  any  particular  colours.    It  is  plain 
that  if  the  respondent  had  sent  in  a  device  to  the 
comptroller  in  the  first  instance  in  colours,  that  his 
registration,  having  regard  to  the  67th  section  of 
the  Act,  is  not  confined  to  the  user  of  his  trade 
mark  in  those  particular  colours,  and  he  is  at 
liberty  therefore  to  use  any  colours  he  may  think 
fit.     Now,  I  assent,  I  live  never  thought  of 
questioning  it,  to  the  proposition  which  u  sub- 
stance is  enunciated  in  the  Court  of  Appeal  in 
the  judgments  which   have  been  cited  to  me. 
When  you  compare  the  two  trade  marks,  one  of 
which  is  sought  to  be  registered,  you  most  not 
compare  them  on  the  footing  that  the  respondent 
is  going  to  use  his  trade  mark  unfairly,  in  this 
sense,  that  he  is  going  to  use  something  different. 
You  must  contemplate  a  fair  user  of  the  thing 
that  he  has  registered,  or  proposes  to  register, 
and  you  must  not  say  that  he  can  strike  thia  out, 
and  he  can  strike  that  out,  and  he  can  alter  it ; 
he  can  take  out  one  of  these  triangles,  or  turn 
them  round,  or  put  them  in  some  different  posi- 
tion and  make  the  device  different,  becaaae  the 
application  is  one  with  reference  to  the  registra- 
tion or  non-registration  of  a  mark.     What  one, 
as  it  seems  to  me,  has  to  consider  is,  as  is  laid 
down  in  fact  by  the  Court  of  Appeal,  the  legiti- 
mate  user  by  the  respondent  of  his  trade  mark, 
and  by  legitimate  user  I  mean  such  user  as  he 
could  rightly  make  of  his  trade  mark.    Under  the 
provisions  of  the  Act  of  Parliament,  not  being 
bound  to  use  this  in  any  particular  colour,  he  can 
still  retain  this  outline,  this  design,  in  all  respects, 
and  he  can  colour  it  in  any  way  he  thinks   fit. 
He  cannot  colour  it  so  as  entirely  to  obliterate  the 
design,  but  he  can  colour  it  in  any  manner  that  he 
chooses,   keeping  these   outlines,  and   curiously 
when  the  devices  which  I  have  before  me  are  com- 
pared  with  those   in    Worthington's   case,    the 
resemblance  is  very  striking.    Messrs.  Bass  had 
simply  a  triangle  which  they  registered,  nothing 
else.     Worthington   had  a    device,  the  external 
lines  of  which  represented  a  triangle,  but  he  bad 
inner  triangles ;  that  is  to  say,  he  had  that  which 
looked  upon  from  a  different  point  of  view  was 
equivalent  to  a  framework  in  a  triangular  shape, 
and  he  had  stars  in  the  comers,  two  inner  lines  to 
represent,  as  in  a  frame,  the  inner  moulding  of  the 
frame,  and  he  had  a  church  in  the  centre  of  the 
"igitized  by  Vjv 
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frame,  and  he  had  "  Becclea"  on  one  side  of  his 
frame,   "brewery,"   and  "established  1830"   on 
the  other.    Bat   the  late  Master  of  the  Bolls, 
whose  experience  in  these  matters  was  very  large, 
considered  that  that  might  be  used,  and  I  under- 
stand him   to    mean,   and   I   certainly  take  the 
Coort  of  Appeal  as  holding,  used  legitimately  in 
SDch  a  manner  that  the  Worthington  trade  mark 
woald  be  calculated  to  deceive,  and  that  could 
only  he  done,  as  it  was  stated  particularly  by  the 
present  Master  of  the  Bolls,  by  colouring.    The 
present  Master  of  the  Bolls  said :  If  I  take  these 
two  things  and  look  at  them  alone,  I  should  say 
that  they  do  not  resemble  each  other  to  such  an 
extent   as  that  Worthing  ton's  is   calculated    to 
deceive.    (lam  paraphrasing  his  judgment.)    But 
when  I  come  to  consider  the  use  which  they  may 
be  put  to  (and  the  nse  which  he  was  particularly 
considering  was  that  of  colouring),  I  think  that  as 
a  matter  of  fact  the  judgment  of  the  court  below 
was  right,    and    that  they  were    calculated    to 
deceive.     Now,  colour  Worthington's  mark  and 
colour  Biegel's,  and  it  apoears  to  me  that  in  each 
case  there  is  not  an  obliteration  wholly  of  the 
design,  but  there  is  that  which  brought  Worth- 
ington's  to  snch  a  point  of  resemblance  to  Bass's 
that  the  judges,  both  the  late  Master  of  the  Bolls 
and  the  majority  of  the  Court  of  Appeal  thought 
it  was  calculated  to  deceive,  and  in  my  opinion, 
adopting  a  similar  process,  and  still  remembering, 
of  course,  that  I  have  to  decide  this  case  as  a  case 
on  its  own  special  facts,  I  think  that  there  is  in 
the  fair  user  of  the  respondent's  snch  a  degree  of 
resemblance  as  brings  it  within  the  principle  I 
have  stated.     I  think  the  result  is  that  there  is 
that  similiu-ity  which  entitles  Messrs.  Younger 
to  the  order  that  they  ask. 

Solicitors :  McKenna  and  Co.;  Liriklater  and  Co. 


Tuesday,  June  28. 

(Before  Noeth,  J.) 

Re  EicHARDS ;  Shenstone  v.  Bkock.  (a) 

YcHwniary  gift — Declaration  of  trust — Promissory 
note — Intended  transfer. 

B.  timed  a  promissory  note  for  2001.  payable 
on  demand  to  E.  H.,  who  was  in  her  servtce,  and 
handed  the  note  to  her  solicitor,  with  verbal 
direciiont  to  keep  it  till  B.'s  death,  and  pay  the 
amount  to  E.  H.  if  she  was  still  in  B.'s  service. 
The  fact  thai  the  note  had  been  given  was  com- 
municated to  E.  H.,  who  was  engaged  to  be 
married,  and  she  was  induced  to  postpone  her 
marriage  and  re/main  in  B.'s  service.  B.  died, 
leaving  E.  H.  surviving,  still  in  her  service  and 
unmarried. 

Held,  that  there  was  a  valid  declaration  of  trust  in 
favour  of  E.  H.,  and  the  note  mutt  be  paid  out  of 
B-'s  estate. 

This  was  an  action  for  the  administration  of  the 

estate  of  Louisa  Bichsrds,  spinster. 
The  usual  decree  had  been  made,  and  a  claim 

had  been  carried  in  by  Bichard  Brock  and  Ellen 

Brock,  his  wife,  formerly  Ellen  Harris,  spinster, 

for  2002.,  alleged  to  be  due  on  a  promissory  note 

in  the  folbwing  form : 
2001.  Koieler,  Aug.  11, 1877. 

On  demand  I  promisa  to  pay  to  EUen  Harris  the  asm 

ot  2001.  Louisa  Bichabi>s. 

(«)  Bepoited  br  1.  B.  Bbooue,  Em..  BuTiMer.at-I«w. 


This  note  had  been  signed  by  the  testatrix  in 
her  lifetime,  and  handed  to  her  solicitor  to  take 
charge  of  and  pay  to  Ellen  Harris  after  the 
testatrix's  death,  if  she  should  remain  in  the 
testatrix's  service  till  such  death. 

The  evidence  of  Mr.  Cottrell  as  to  the  circum- 
stances under  which  the  note  was  so  handed  over 
is  fully  stated  in  tho  judgment. 

Montague  Cookson,  Q.C.  and  8.  S.  L.  Bruce  for 
Mrs.  Brock. — The  note  was  handed  by  the  tes- 
tatrix to  Mr.  Cottrell  with  the  intention  of 
securing  the  payment  to  Ellen  Harris,  now  Mrs. 
Brock,  of  200*.  after  the  testatrix's  death,  if  she 
should  then  be  in  the  testatrix's  service.  That  i'i 
quite  enough  to  create  a  valid  trust  for  Mrs. 
Brock  : 

Llovd  V.  Chune,  8  L.  T.  Bep.  N.  S.  366 ;  2  Giff.  441 ; 
Arthur  v.  Glarkton,  35  Beav.  458. 

The  fact  that  the  note  was  not  handed  over  to 
Ellen  Harris  makes  no  difEerence.  Voluntary 
trusts  have  been  enforced  even  when  the  testator 
retained  the  document  himself : 

Hall  V.  Palmer,  3  L.  T.  Rep.  0.  S.  200;  3  Hare,  532  ; 

Bonfield  v.  Russell,  7  L.  T.  Bep.  N.  S.  776;  32  Beav. 
217. 
The  fact  of  the  delivery  of  the  note  was  com- 
municated to  Mrs.  Brock,  and  she  was  thereby 
induced  to  postpone  her  marriage  and  remain  in 
the  testatrix's  service  until  her  death. 

Oiffard,  Q.C.  and  Bardswell  for  some  of  the 
residuary  legatees  under  the  testatrix's  wilL— 
The  testatrix  merely  promised  Ellen  Harris  a 
present ;  she  did  not  in  any  way  create  or  intend 
to  create  a  trust  in  her  favour.  Daring  the  tes- 
tatrix's life  Cottrell  merely  held  the  note  as  her 
agent,  and  she  could  at  any  time  have  called  for 
the  note  and  revoked  the  direction  she  had  given. 
The  cases  quoted  do  not  apply.  In  Lloyd  v. 
Chune  {ubi  sup.)  the  property  had  been  abso- 
lutely transferred,  and  the  only  question  was 
whether  there  had  been  a  valia  declaration  of 
trust.  In  Arthur  v.  Clarkson  (ubi  sup.)  pro- 
missory notes  were  delivered  to  the  trustees  in- 
their  own  names  upon  which  they  could  sue ;  the- 
only  question  was  whether  there  was  a  declaration 
of  trust.  In  the  other  two  cases  there  was  a  deed 
containing  an  absolute,  not,  as  here,  a  conditional 
covenant  to  pay.  The  principle  of  the  court  as  to> 
voluntary  gifts  is  very  clear.  The  giver  must 
have  done  all  he  can  to  divest  himself  of  property 
and  vest  it  in  the  donee,  or  have  clearly  declared 
a  trust.  Here  the  testatrix  had  not  declared  a 
trust,  for  Cottrell  merely  held  as  her  agent,  and 
had  not  divested  herself  of  the  property,  for  a 
promissory  note  gives  no  title  until  it  is  delivered 
to  the  payee.    They  referred  to 

Ellison  V.  Ellison,  1  Wh.  A,  Tad.  leading  Cases,  245- 
(4th  edit.) ;  6  Yes.  656 ; 

Warnner  v.  Hogers,  28  L.  T.  Eep.  N.  S.  863 ;  L.  Bep. 
16  Eq.  340 ; 

Richards  v.  DeUmdge,  L.  Bep.  18  Eq.  11 ; 

Milroy  v.  Lord,  6  L.  T.  Bep.  N.  S.  875 ;  4  De  Q.  F.  & 
J.  264; 

Buntley  v.   Nit^olson,  31  L.  T.  Bep.  N.  S.  822 ; 
L.  Bep.  19  Eq.  233. 
The  promissory  note,  if  not  delivered,  is  a  legacy, 
and  bad  because  not  witnessed  as  testamentary : 

Qough  v.  Findon,  7  Ezoh.  48. 
Manby  for  parties  in  the  same  interest. 
8.  B.  L.  Bruce  in  reply. 

NCETH,    J.  —  Mr.    Cottrell,    solicitor,    in    his- 
affidavit  states :  "  In  or  about  the  n^oiitk  o£  Adg, 
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1877  the  testatrix  consulted  me  as  to  further 
benefiting  Ellen  Harris  (now  Ellen  Brock)  beyond 
■what  she  had  given  her  i)y  her  will,  and  ultimatelj 
handed  me  a  promisaory  note  signed  by  the 
testatrix  for  200!.  payable  on  demand  to  Ellen 
Harris  (now  Ellen  Brock),  and  desired  me  not  to 
mention  the  promissory  note  to  anyone  except 
Ellen  Brock,  but  to  retain  it  until  the  testatrix's 
death,  and  then  to  give  it  to  Ellen  Harris  (now 
Ellen  Brock)  if  she  should  remain  in  her  service 
until  that  event  happened.  I  accordingly  retained 
the  promissory  note,  and  the  same  has,  ever  since 
the  llth  Ang.  1877,  been  in  my  possession."  The 
person  mentioned  therein,  "  Ellen  Harris "  (now 
Ellen  Brock),  is  the  person  who  makes  a  claim 
upon  the  note.  I  do  not  quite  understand  where 
the  note  is,  whether  Mr.  Cottrell  has  actually 
handed  it  over  to  Mrs.  Brock  or  not.  But  that 
seems  to  me  immaterial,  because  the  question  is 
who  is  entitled  to  the  note.  It  was  not  disputed, 
and  could  not  be  disputed,  that  if  the  testatrix  had 
placed  2001.  in  cash  in  the  hands  of  Mr.  Cottrell 
for  the  purpose  mentioned,  with  the  direction 
mentioned,  it  would  have  been  a  good  trust.  It  is 
not  necessary  for  the  completion  of  a  voluntary 
gift  that  the  2002.  should  actually  be  paid  over  in 
cash  into  the  hands  of  the  person  who  was 
intended  to  receive  it,  but  there  must  be  either 
a  complete  transfer  or  a  declaration  of  trust. 
The  testatrix  might  have  made  a  declaration  of 
trust,  making  herself  trustee.  It  was  equally 
competent  to  her  to  make  somebody  else  a  trustee 
for  the  purpose.  It  seems  to  me  that  in  this  case 
the  note  was  handed  to  Mr.  Cottrell  for  the  pur- 
pose and  with  the  intention  expressed  when  it 
■was  given,  and  which  intention  was  never  altered 
down  to  the  time  of  the  death  of  the  testatrix.  If 
the  note  had  been  made  payable  to  Mr.  Cottrell 
it  is  admitted  that  he  coula  have  sued  upon  it, 
for  the  purpose  of  handing  over  the  money.  It 
seems  to  me  precisely  the  same  thing  if  it  is  not 
made  payable  to  him,  but  made  payable  to  some 
person  in  whose  favour  it  is  intended  to  take 
effect.  It  seems  ^o  me  that  the  placing  of  the 
note  in  his  hands  was  placing  it  in  his  hands  as 
trustee,  to  hand  it  over  to  the  present  claimant 
in  the  event  of  a  particular  occurrence  taking 
place.  I  do  not  think  it  necessary  to  consider 
what  the  power  of  the  testatrix  might  have  been 
in  the  meantime,  if  she  had  changed  her  mind ; 
she  did  not  do  so  in  any  way,  and  that  question 
therefore  I  pass  by.  I  allow  the  claim  with  in- 
terest at  5  per  cent.,  which  is  the  usual  rate  on  a 
promissory  note,  from  the  death  of  the  testatrix — 
that  is  from  the  time  from  which  it  is  contended 
that  the  note  was  payable.  Mrs.  Brock's  costs 
mnst  be  costs  in  the  action. 

Solicitors:  Oamlen,  Burdett,  and  Woodhouse, 
^ents  for  W.  8.  Cottrell,  Birmingham;  Letts 
Brothers;  F.  Venn  and  Co.;  Lane,  Fagge,  and 
Andrews. 

June  23  and  25. 

(Before  NoaiH,  J.) 

Be  Gbegson  ;  Chbibtison  «.  Boiau.  (a) 

Mortgagor  and  mortgagee — BealitoHon  of  security 

— Surplus  —  Simple  contract  debt  —  Retainer — 

Set-off. 

Jn  1847  the  Provident  Insurance  Society  purchased 

(a)  Beported  by  J.  B.  Bbooki,  Eaq.,  Sarrlstep«t-Law. 


from  G.  an  annuity  for  his  life,  charged  upon  Mt 
life  estate  in  real  property. 

In  1881  the  Provident  Society  advanced  G.  4000L 
upon  the  security  of  an  assignment  of  a  policy  for 
5000!.  in  the  Guardian  Office.  The  aMignmetU 
of  the  policy  contained  a  proviso  for  redemption 
and  a  power  of  sale,  with  a  declaration  of  tmsl 
of  (he  proceeds  of  sale,  but  no  declaration  of  trust 
of  the  policy  moneys  if  they  should  be  received 
after  G.'s  death.  0.  died  in  1885.  TJiere  was 
then  due  to  the  Provident  Society  the  apportioned 
part  of  the  annuity  from  the  last  half-yearly  pay- 
ment to  the  day  of  his  death.  G.'s  estate  was 
insolvent.  The  Provident  Society  received  ika 
bOOOl.  insured  by  the  policy  in  the  GuardicM 
Office  mortgaged  to  them,  paid  off  their  own  mort- 
gage debt  and  interest,  and  clj,imed  to  retain 
the  balance  in  discharge  of  the  amount  due  to 
them  for  arrears  of  the  annuity. 

Held,  that  the  Provident  Society  could  claim  no 
right  against  the  other  creditors  from  the  fad  of 
possession;  tliat  no  set-off  could  arise  because  the 
debt  due  to  them  from  the  testator  arose  in  his 
lifetime,  and  that  due  from  them  to  him  only 
became  due  after  his  death ;  and  that  thenfore 
the  claim  to  retain  the  surplus  must  be  dis- 
allowed. 

Talbot  V.  Frere  (9  Ch.  Div.  b68)  followed. 

Spalding  v.  Thomson  (26  Beav.  637)  distinguished. 

Be  Haselfoot's  Estate  (26  L.  T.  Bep.  N.  S.  146; 
13  Eq.  327) ;  Be  General  Provident  Assurance 
Society ;  Ex  parte  National  Bank  (27  L.  T.  Bep. 
N.  S.  433 ;  14  Eq.)  not  followed. 

Bt  an  indenture,  dated  the  30th  Jan.  1847,  Henry 
Gregson,  in  consideration  of  28,(XX}2.  purchase 
money  paid  to  him  by  the  trustees  of  the  Provi- 
dent Life  Office,  assigned  to  them  an  annuity  of 
1740Z.  for  the  term  of  ninety-nine  years,  if  the 
said  Henry  Gregson  should  so  long  live,  cha^ved 
upon  certain  estates  in  Northumberland.  The 
annuity  was  further  secured  by  a  warrant  of 
attorney  to  confess  judgment,  in  pursuance  of 
which  a  judgment  was  duly  entered,  but  was 
never  registered. 

By  an  indenture,  dated  the  26th  Feb.  1881,  the 
said  Henry  Gregson,  in  consideration  of  4000f. 
advanced  to  him  by  the  said  office,  assigned  to 
the  trustees  a  policy  for  50002.  on  his  own  life, 
which  had  been  effected  in  the  Guardian  Office  in 
1844,  subject  to  a  proviso  for  redemption  on  pay- 
ment of  4000!.  and  interest  at  4^  per  cent.  This 
indenture  contained  covenants  by  the  said  H. 
Gregson  to  keep  up  the  premiums,  and  a  power  of 
sale,  with  a  declaration  that  the  trustees  should 
hold  any  moneys  to  arise  from  such  sale  in  trust 
to  pay  expenses,  and  in  the  next  place  to  apply 
such  moneys  in  discharge  of  the  moneys  omng 
upon  the  security  of  that  indenture,  and  should 
pay  the  surplus,  if  any,  to  the  said  Henry  Gregson, 
his  executors,  administrators,  and  assigns. 

This  deed  contained  no  declaration  of  trust  as 
to  the  moneys  to  be  received  bv  the  trustees  in 
case  of  the  death  of  Henry  Gregson  without 
having  redeemed  the  policy  and  without  the 
power  of  sale  being  exercised. 

Henry  Gregson  died  on  the  19th  Sept.  1885. 
His  estate  was  insolvent,  and  the  usual  order  for 
administration  was  made  in  a  creditors'  action  on 
the  14th  Jan.  1886. 

At  the  death  of  the  said  Henir  Gregson  there 

was  due  to  the  Provident  Life  Office  a  sum  of 
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10991.  9«.  6d.  for  arrears  of  the  annaity  created  by 
the  deed  of  the  30th  Jan.  1847. 

On  the  26th  March  1886  the  Standard  Life 
Assurance  Society  paid  to  the  said  trustees  the 
SOOOi.  payable  under  the  policy  of  assurance 
assigned  to  them  by  the  mortgage  deed  of  the 
26th  Feb.  1881.  There  was  then  due  upon  the 
■ud  mortgage  the  sum  of  41871.  8«.  8d.  The 
trustees  paid  this  sum  out  of  the  50001.  and 
claimed  to  retain  the  balance  of  8122.  lis.  M, 
towards  payment  of  the  sum  due  to  them  for 
arrears  of  the  said  annuity. 

This  was  a  summons  taken  out  by  the  executor 
of  Henry  Gregson,  the  defendant  in  the  adminis- 
tration action,  that  the  trustees  might  be  ordered 
to  pay  the  said  balance  of  812L  11(.  4<{.  into  court 
to  the  credit  of  the  action. 

The  parties  had  agreed  to  have  the  matter 
determined  by  summons  in  the  administration 
action  instead  of  by  a  separate  action. 

Gozent-Hardy,  Q.C.  and  T.  Bolls  Warrington 
for  the  applicant. — The  debt  in  payment  of  which 
the  trustees  claim  to  retain  this  balance  was  not 
secured  by  the  mortgage  of  the  policy,  and  the 
estate  being  insolvent  they  can  have  no  right  to 
retain  the  balance.  '^^  hold  it  sim^r  as 
trustees  for  the  estate  of  Henry  Gregson.  Talbot 
T.  Frere  (9  Ch.  Div.  568)  is  exactly  in  point,  and 
it  makes  no  difference  that  this  is  a  judgment 
debt: 

Van  Ohelvive  y.  Nerinckx,  47  L.  T.  B«p.  N.  S.  46 ; 
21  Ch.  Div.  189. 

They  cannot  claim  on  the  ground  of  consolidation, 
because  the  life  estate  on  which  the  annuity  was 
charged  has  ceased  to  exist : 

Re  Raggett ;  Et  parte  Williamt,  44  L.  T.  Bep.  N.  8. 
4;  leCh.  DiT.  117. 

Eiggirts  Q.C.  and  W.  C.  Bruce  for  the  insurance 
society. — Talbot  t.  Frere  (ubi  sup.)  is  in  direct 
conflict  with  three  previous  cases : 

Bpalding  v.  Thomp»on,  26  Beav.  637 ; 

Se  Ba$elfoot's  Eitate:  Chauntler'i  claim,  26  L.  T. 

Bep.  N.  S.  146 ;  L.  Bep.  13  £q.  827 ; 
Se  Oeneral  Provident  Atauranee  Boeiety  ;  Ex  parte 

National  Bank,  27  L.  T.  Bep.  N.  S.  433 ;  L.  Bep. 

14  Eq.  507. 

In  Spalding  v.  TTumvpeon,  Lord  Suffield  had  given 
to  Thompson  a  mortgage  of  a  policy  to  secure 
one  judgment  debt.  Afterwards  the  mortgagee 
obtained  a  second  judgment  against  Lord  Suffield, 
and  Lord  Suffield  assigned  certain  estates  to 
trustees  to|pay  his  judgment  creditors.  Thompson 
proved  tmder  this  deed  for  his  two  judgments. 
After  the  date  of  the  assignment  the  mortgagee 
obtained  a  third  judgmeut.  Lord  Suffield  then 
died,  and  the  mortgagee  received  the  policy 
money.  He  did  not  disclose  to  the  trustees  the 
fact  that  be  had  received  these  moneys,  but 
claimed  and  received  from  the  trustees  payment 
in  full  of  his  first  two  judgments.  Lord  Bomilly 
held  that  the  mortgagee  was  entitled  to  retain 
the  policy  moneys  in  payment  of  his  third  judg- 
ment. It  is  not  stated  that  Lord  Suffield's  estate 
was  insolvent,  but  it  must  have  been  bo,  or  the 

S>int  would  not  have  arisen.  In  Be  Haselfoot'e 
state  the  facts  were  exactly  the  same  as  in  this 
case,  and  Lord  Somilly  considered  that  it  was 
covered  by  his  decision  in  Spalding  v.  Thompaon 
{libi.iiip.),  which  he  adopted  and  affirmed.  Then 
these  cases  were  followed  by  Malins,  V.C.  in  the 
GeneralProvidentAesuranee  Society  (ubi  tup.).  In 
Talbot  V.  jPrere  (ubi  sup.)  the  late  Master  of  the 


Bolls  declined  to  follow  these  decisions,  because 
he  could  find  no  principle  in  them,  but  it  is  not 
easy  to  find  a  principle  in  his  own  judgment,  and 
he  rests  the  case  on  the  statement  that  the  mort- 
gagor is  a  trustee  for  the  mortgagee,  a  principle 
which  he  himself  repudiated  in  Be  Alison ;  John- 
son V.  Mounaay  (40  L.  T.  Bep.  N.  S.  234;  11  Ch. 
Div.  284).  On  general  principles  of  natural  justice 
it  is  unfair  that  the  society  should  be  obliged  to  pay 
over  this  money  <rhich  the  plaintiff's  estate  is  in- 
debted to  him.  Again,  the  society  has  a  right  of 
set-off.  In  Talbot  v.  Frere  the  Master  of  the  Bolls 
dismissed  the  question  of  set-off  rather  hastily 
by  saying,  it  was  only  given  by  statute.  That 
is  a  very  good  origin  for  a  legal  right.  The 
first  statute  of  set-ofi  (2  Geo.  2,  c.  22),  a.  13,  gives 
the  right  of  set-ofi  in  cases  of  bankruptcy,  and 
that  is  an  answer  to  the  argument  that  set-off 
is  un&ir  in  the  case  of  an  insolvent  estate.  But 
the  second  statute  (8  Geo.  2,  c.  24),  ss.  4  and  5, 
clearly  states  the  principle  that  it  is  "highly 
just  and  necessary  at  all  times "  that  set-off 
should  be  permitted.  It  is  true,  the  statute 
only  applied  to  c-ases  where  cross-actions  were 
brought,  but  we  cannot  be  put  into  a  worse  posi- 
tion by  having  agreed  to  save  expense  by  having 
the  question  settled  in  the  administration  action. 
[North,  J.  referred  to  ReBowet;  Earl  of  Strath- 
more  V.  Vane,  55  L.  T.  Bep.  N.  S.  260;  33  Ch, 
Div.  587.]  That  was  decided  upon  the  question 
of  banker's  lien.  We  do  not  rest  our  claim  on 
lien.  We  are  also  entitled  upon  the  maxim  Melior 
est  conditio  possidentis.    They  also  referred  to 

Taylor  v.  Okey,  13  Yes.  1 ; 
Leeko  on  Contracts,  p.  1004. 

Cozens-Hardy,  Q.C.  in  reply. — The  doctrine  of 
set-o£P  does  not  apply  as  between  a  debt  due  from 
the  testator  in  nis  lifetime  and  a  debt  to  his 
executors  which  does  not  accrue  till  after  his 
death: 

Reesr.  TIatt*,  11  Ex.410: 

XeuieU  V.  The  Satiojuil  Promncial  Bank  ofSvgUMd, 

84L.  T.  Bep.  N.  S.  533;  IC.  P.  Div.  ^; 
EalUtt  V.  HalUitt,  41  L.  T.  Bep.  N.  S.  723;  13  Ch. 
Div.  232. 

In  this  case  the  money  was  received  by  the 
Provident  Society  to  the  use  of  the  executors. 
It  never  was  a  debt  due  from  the  society  to  the 
testator.  Lambarde  v.  Older  (22  L.  T.  Bep.  N.  S. 
94:  17  Beav.  542)  is  another  authority  to  the 
same  effect.  No  doubt,  those  authorities  were 
present  to  the  mind  of  Sir  G.  Jes^el  when  he 
said  in  Talbot  v.  Frere  thai  the  docrine  of  set- 
off  did  not  apply. 

Higgins,  Q.C.  in  reply  on  the  cases  quoted. 

June  25. — ^Nokth,  J. — ^This  is  an  application  by 
the  executor  of  Mr.  Henry  Gregson,  mode  in  an 
action  for  the  administration  of  his  estate,  thab 
persons  he  alleges  to  be  indebted  to  the  estate 
should  be  ordered  to  pay  the  debt  into  court. 
This  claim  would  properly  be  the  subject  of  an 
action,  but  the  parties  have  wisely  agreed  to  try 
the  question  by  summons  in  the  administration 
action.  [His  Lordship  then  stated  the  facts  as  to 
the  creation  of  the  annuity.]  In  1851  the  iut«state 
mortgaged  to  the  same  society  a  policy  of  insur- 
ance on  his  own  life  in  the  Standard  Life  Assur- 
ance Societv  to  secure  40001.  This  mort.gage  took 
the  form  ot  an  assignment  of  the  policy,  with  a 
proviso  for  redemption.  There  was  a  power  of 
sale,  and,  in  case  of  an  exercise  of  the  power  of 
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■sale,  there  is  an  express  direction  that  the  snrplas 
proceeds,  after  payment  of  the  debt,  shonla  be 
paid  to  the  mortgagor.  That  power  was  never 
-exercised,  and  the  mortage  contained  no  express 
provision  for  the  disposition  of  the  snrplas  in  the 
event  of  the  death  of  the  assured,  and  the  receipt 
by  the  mortgagee  of  the  moneys  due  under  the 
"policy.  That  event  has  happened,  and  the  sum 
claimed  by  the  executor  is  tne  surplus  so  received 
by  the  trustees  of  the  assurance  society,  which  he 
-claims  on  the  ground  that  the  security  is  dis- 
charged, and  the  surplus  is  mocey  received  to  his 
nse.  The  trustees  claim  to  retain  the  surplos  in 
part  discharge  of  a  sum  admitted  to  be  due  to 
them  in  respect  of  the  annuity.  It  is  clear  that 
the  executor's  claim  is  good,  unless  the  trustees 
have  some  right  to  retain  the  surplus  as  a  security 
for  their  claim  in  respect  of  the  annuity.  On 
what  grounds  can  such  a  claim  be  rested  P  Is  it 
on  the  doctrine  of  consolidation  P  It  is  admitted 
that  Re  Raggett  (uhi  sup.)  is  a  clear  authority  that 
that  doctrine  does  not  apply  to  a  case  where  as 
here  the  subject-matter  of  one  of  the  mortgages 
sought  to  be  consolidated  has  ceased  to  exist. 
Can  the  assurance  society  tack  P  The  same  case 
and  other  authorities  show  that  they  cannot. 
Mr.  Higgins  admitted  that  he  could  not  make 
-out  a  case  for  tacking.  He  put  the  case  on  three 
grounds.  (1)  The  assurance  society  have  got 
possession,  and  Melior  e*t  conditio  posndentit. 
But  they  have  got  possession  to  the  use  of  some- 
■body  else.  It  is  a  fallacy  to  say  that  in  any 
country  where  law  prevails  possession  can 
enable  anyone  to  resist  a  legal  right.  (2)  It  is 
said  the  society  ought  to  be  allowed  to  retain  this 
money  on  general  principles  of  natural  justice. 
Of  that  argument  I  can  only  say  that  it  is 
-addressed  to  the  wrong  tribanal.  It  may  bo  a 
.good  argument  to  induce  the  Legislature  to  alter 
the  law,  but  the  duty  of  a  court  of  justice  is  to 
administer  the  law  as  it  finds  it.  Moreover,  in 
Talbot  V.  .Frere  (u6t  etm.)  the  Master  of  the 
Bolls  made  some  remarks  (9  Ch.  Div.  571),  with 
■which  I  entirely  agree,  showing  that,  in  his 
opinion,  the  argument  from  natural  justice  is 
against  a  claim  of  this  kind.  The  third  ground 
put  forward  is  a  legal  one,  viz.,  that  the  insurance 
office  have  a  right  to  set-oS  their  claim  against 
the  testator's  estate  against  the  sum  due  from 
them  to  that  estate.  But  any  right  to  set-off 
must  rest  on  one  of  two  grounds,  either  on  agree- 
ment or  on  statute.  An  attempt  has  been  made 
■by  counsel  to  set  up  a  sort  of  general  right  of 
set-ofE.  But  it  is  clear  that  at  common 
law  if  A.  and  B.  are  mutually  indebted  to 
each  other  there  is  no  set-off,  but  each  must 
'bring  an  action  against  the  other.  And  to  take 
-another  illustration:  a  tender  by  either  of  the 
sum  due  to  the  other,  less  the  sum  due  from  the 
other  to  himself,  would  not  be  a  good  tender.  In 
the  case  before  me  it  is  not  alleged  that  there  is 
•any  agreement,  and  therefore  there  can  be  no 
-set-off  unless  the  case  comes  within  the  statute. 
1  need  not  read  the  words  of  the  statute,  because 
it  is  clear  there  cannot  be  a  set-off  under  the 
8t'\tute  of  a  debt  due  from  a  testator  in  his  life- 
time, which  the  executor  has  never  become  per- 
sonally liable  to  pay,  against  a  debt  which  never 
became  dne  in  the  lifetime  of  the  testator.  Here 
it  is  plain  there  never  was  a  debt  due  from  the 
ussurance  society  to  the  testator.  If  the  power 
■of  sale  had  been  exercised,  and  the  testator  had 


claimed  the  surplus,  there  would  have  been  a.debt 
due  to  him  against  which  the  arrears  of  annuity 
due  from  him  might  have  been  set  off;  but  that  is 
not  the  case,  and  the  three  cases  cited  by  Mr. 
Cozens-Hardy  in  his  reply  are  clear  authorities 
that  there  can  be  no  set-off.  But  the  counsel  for 
the  insurance  society  relied  on  three  cases.  The 
first  of  these  was  Spalding  v.  Thmtpton.  [His 
Lordship  stated  the  tacts  of  that  case  as  above, 
and  proceeded :]  After  the  death  of  Lord  Suffield, 
Thompson  received  the  5001.  due  on  the  policy. 
The  trustees  asked  no  Questions,  and  Thompson 
did  not  tell  them  anvthing  about  it,  and  they 
paid  him  the  two  judgment  debts  for  wfaidi  lie 
nad  proved  under  the  trust  deed.  The  result  was 
that  he  had  received  500!.,  and  enough  to  pay  tho 
first  two  judgments,  and  that  these  last  sums 
were  received  out  of  the  estate.  The  executors 
claimed  the  5002.  Thompson  set  up  a  claim  for 
the  whole  of  the  policy  money  as  his  own  property, 
but  offered  to  hand  over  the  surplus  after  pay- 
ment of  what  was  due  on  his  third  judgment,  and 
for  the  premiums  and  costs  he  had  paid  or  in- 
curred. So  the  question  was,  whether  he  was 
entitled  to  retain  the  amount  of  his  third  judg- 
ment. The  Master  of  the  Bolls,  after  deciding 
that  the  policy  was  not  the  absolute  property  of 
Thompson,  goes  on  (26  Beav.  p.  641) :  "  On  the 
other  point,  however,  I  cannot  say  that  I  regard 
this  as  a  mere  security  for  the  5002.  I  look  at  it 
in  this  light :  it  was  to  be  applied  for  that  purpose 
in  the  first  instance,  and  the  balance  only  which 
would  remain  after  the  application  of  the  purchase 
of  the  policy  would  be  demanded  nnder  the  deed 
of  the  22nd  June  1847  "  (that  is,  the  trust  deed).  I 
regard  it  rather  as  the  property  or  money  of 
Lord  SuSield  come  into  the  hands  of  Thompson, 
and  as  if  it  had  been  a  policy  effected  on  the  life  of 
a  stranger  which  had  been  assigned  by  Lord 
Suffield  to  Thompson  to  secure  the  advance  made 
by  him.  If  that  had  been  so,  I  am  of  opinion  that 
Lord  Suffield  could  not  have  enforced  payment 
of  the  money  without  payment  of  the  third  judg- 
ment for  22U.  obtained  on  the  26th  June  1850,  and 
in  respect  of  which  Thompson  now  asks  to  retain 
it."  Now,  there  the  words  "assigned  by  Lord 
Suffield  to  Thompson  to  secure  the  advance  made 
by  him,"  must  mean  the  advance  last  made,  not 
the  advance  first  made,  otherwise  the  propo.sition 
would  be  that  in  Lord  Suffield's  life  the  mort- 
gagee could  tack  to  his  mortgage  any  simple  con- 
tract debt,  which  it  is  impossible  Lord  Bomilly 
can  have  said.  Therefore  the  decision  is  simply 
that  Thompson  had,  by  virtue  of  the  trust  deed  or 
otherwise,  a  charge  either  upon  the  proceeds  of 
the  policy  or  the  estate  realised  under  the  trost 
deed  for  his  third  judgment.  The  next  case 
relied  on  was  R-e  HoMlfoot'a  ^gtaie.  There  the 
facts  were  very  similar  to  those  of  the  present 
case.  Lord  Bomilly  says  :  "  Tho  case  of  Spalding 
V.  Thompson  {ubi  sup.)  seems  to  me  precisely  in 
point,"  and  he  goes  on  to  say  that  he  considers 
the  decision  right,  and  follows  it.  I  have 
already  pointed  out  that  there  was  a  difference  in 
the  facts  of  that  case  which,  in  my  opinion,  make 
it  not  at  all  in  point.  It  is  clear  to  me,  however, 
that  the  report  of  Re  Hasdfoot's  Estate  cannot 
be  relied  on.  There  are  some  passages  in  the 
judgment  which  are  admittedly  unintelligible  as 
they  stand.  But  in  any  case  it  is  no  authority 
for  admitting  the  doctrine  of  set-off  in  this  case 
for  Lord  Bomilly  particularlj^aitBjvQ^is  is  no 
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a  aueation  of  set-off."  The  last  case  w^iich  wao 
referred  to  on  this  subject  is  Be  Oeneral  Prom- 
dent  Assurance  Society ;  Ex  parte  NaiioncU  Bank 
(uii  tup.).  The  facts  in  that  case  were  that  an 
Bssarance  company  had  deposited  deeds  with  a 
bank  "  as  security  for  bills  under  discount,"  the 
bank  had  realised  the  securities,  and,  after  paying 
the  bills  which  they  had  discounted  for  the  com- 
pany, claimed  to  retain  the  surplus  as  a  security 
for  the  general  balance  dne  to  the  bank  from  the 
company.  The  case  was  argued  on  the  general 
gronnd  of  bankers'  lien,  and  Saaelfoct's  EaicUe 
and  Spalding  v.  Thompson  were  merely  quoted  as 
instances  in  which  the  principle  of  bankers'  lien 
was  applied  to  cases  of  mortgagees  who  were  not 
bankers.  In  point  of  fact,  therefore,  that  case  is  no 
aathority  for  the  case  now  before  me  at  all ;  for 
it  turns  upon  a  question  of  bankers'  lien,  which 
cannot  arise  here.  But  Malins,  Y.C.,  in  the  course 
of  his  judgment,  said :  "  It  seems  to  me  on  this 
general  principle,  that  if  A.  creates  a  mortgage 
in  favour  of  B.,  and,  the  mortgage  being  realised, 
he  has  the  balance  in  his  hands,  natural  justice 
would  seem,  to  point  out  that  he  would  be  entitled 
to  retain  the  surplus,  and  apply  it  in  payment  of 
a  ^neral  debt  due  to  him."  I  have  already 
pomted  out  that  that  statement  was  not  neceasa^ 
for  the  decision  of  the  case  before  the  court.  It 
is  therefore  a  mere  obiter  dictum  which,  with  all 
possible  respect  for  the  learned  judge  who  uttered 
it,  does  not  seem  to  me  to  be  a  true  statement  of 
the  law.  None  of  those  three  cases,  therefore,  are 
binding  on  me.  But  whatever  my  decision  might 
have  been  if  the  case  of  Talbot  r.  Frere  (ubi  sup.) 
had  not  been  decided,  that  case  is  plainly  in  point 
and  ought  to  be  followed.  It  is  said  that  the 
report  is  inaccurate,  that  there  is  no  princi^e  in 
the  decision,  and  that  the  Master  of  the  Bolls 
rested  his  judgment  on  the  ground  that  the  mort- 
gagee was  a  trustee  for  the  mortgagor — a  ground 
which  he  and  the  Court  of  Appeal  have  elsewhere 
repudiated.  But  I  may  point  out  that  there  is  a 
great  distinction  between  calling  the  mortgagee 
a  trustee  for  the  iHbrtgagor  of  the  mortgaged  pro- 
perty, and  calling  him  a  trustee  of  the  surplus 
funds  which  on  the  realisation  of  the  security 
remain  after  payment  of  the  mortmge  debt. 
Again  in  Bozbxirglie  v.  Cox  (45  L.  T.  Sep.  N.  S. 
225 ;  17  Ch.  Div.  520)  James,  L.J.  drew  attention 
to  the  distinction  between  a  trustee  and  a  man 
who  has  received  money  to  the  use  of  another 
which  he  can  be  sued  for  at  common  law.  But, 
apart  from  that,  the  expression  "  trustee,"  as  it  is 
used  by  the  Master  of  the  Bolls  in  Talbot  v.  Frere, 
merely  means  that  the  mortgagee  had  no  bene- 
ficial interest  in  the  fund.  It  seems  to  me 
immaterial  whether  the  assurance  society  are 
tmsteen  in  this  case  or  not ;  it  is  clear  they  have 
no  claim  to  any  beneficial  interest  in  the  fund, 
and  only  hold  it  to  the  use  of  the  testator's  estate. 
A  set-off  cannot  be  admitted,  and  the  other  points 
suggested  by  counsel  were  either  not  seriously 
pressed  or  do  not  apply  to  this  case.  The  appli- 
cation of  the  executor  must  therefore  be  allowed, 
with  costs. 

Solicitors :  Grossman,  Grossman,  and  Fricha/rd; 
Burrowes  and  Surges. 
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Be  W.  Elet  (a  Solicitor),  (a) 

Bolieitor  and  client  —  Taxation  after  payment- 
Overcharge  —  Oeneral  rules  under  Solicitors' 
Bemuneration  Act  1881,  tched.  1,  part  1 — Nego- 
tiating loan — Investigating  title— Agreement  not 
to  dispute  costs. 

By  an  agreement,  dated  the  2Srd  Nov.  1883,  made 
between  J.  and  M.  of  the  one  part  and  B.  of  the  other 
part,  B.  agreed  to  take  a  lease  of  certain  premises 
at  Wandsworth  wUh  an  option  to  purchase  for 
llOOZ.  by  giving  notice  before  the  31st  Dec.  1885. 
On  the '  17th  Aug.  18«7  B.  called  upon  E.,  the 
solicitor  of  the  lessors,  and  said  he  meant  to  exer- 
cise the  option  to  purchase,  and  should  wan^^  some 
of  the  money  on  mortgage.  E.  told  him  that  he  had 
no  doubt  M.  would  lend  him  some;  there  was 
«nnie  conflict  of  evidence  whether  B.  instructed 
E.  to  obtain  a  loan  for  him,  but  it  was  admitted 
tluU  E.  brought  B.  and  M.  into  communication, 
and  that  it  was  arranged  that  M.  should  lend  B. 
8001.  E.  took  no  part  in  negotiating  this  loan 
except  the  preliminary  one  of  bringing  the  parties 
together.  The  completion  of  the  sale  ana  mort- 
gage was  originally  fixed  for  ike  25th  Dee.  1886. 
On  the  Slst  Dee.  1886  E.  sent  a  letter  to  B.'s 
solicitor  with  a  bill  of  costs  in  the  following 
form ;  "  Negotiating  a  loan  of  8001.  and  pre- 
paring mortgage  201.,"  and  demanding  com- 
pletion next  day.  The  completion  was  not 
formally  postponed  to  any  particular  day,  but 
did  not  take  place  till  the  6th  Jan.  1887.  On 
that  day,  at  the  meeting  for  eompletion,  B.'s 
solicitor  objected  to  E.'t  eha/rge  on  the  ground  that 
the  amount  claimed  must  indude  the  seaUfeefor 
negotiating  the  loan  and  for  investigating  the 
tUle,  neither  of  which  E.  had  done.  After  some 
discussion  B.  paid  the  biil  of  costs  and  a  quarter's 
rent  due  to  the  vendors  by  a  cheque,  whidi  it  was 
agreed  should  not  be  presented  for  a  week.  This 
cheque  was  dishonoured  on  presentation,  and  the 
money  teas  only  paid  after  an  action  had  been 
commenced  in  the  Lord  Mayor's  Court  on  the 
eheque.  This  was  a  summMts  by  B.for  taxaHon 
of  E.'t  bill  notwithttandina  payment. 

Held,  that  E.  was  not  entmed  to  charge  th»  seale  , 
fee  for  negotiating  the  loan,  because  Mhadm^rely 
brought  the  parties  together;  nor  that  for  invettl- 
gating  title  and  preparing  and  completing  mort- 
gage, because  the  title  needed  no  investigation, 
and  he  had  not  done  all  tlie  work  included  uttder 
that  head,  and  that,  as  the  charge  for  201.  could 
only  be  justified  by  incliiding  both  these  feet,  there 
were  tuffieient  eircumttaneet  of  orereharge  to 
justify  taxation  of  G.'t  6tK  after  payment ;  but 
held,  on  the  evidence,  that  B.  had  agreed  not  to 
dilute  the  oottt  on  condition  that  his  eheque  loat 
held  over,  and  the  tummottt  mtist  therefore  be 
dismissed. 

Br  an  agreement,  dated  the  23rd  Nov.  1883,  made 
between  William  Johnson  and  G.  S.  Miller  of  the 
one  part,  and  Thomas  William  Bumming  of  the 
other  part.  Bumming  agreed  to  take  a  lease  of 
the  premises  therein  mentioned,  with  an  option 
to  purchase  for  llOOl.  on  or  before  the  25th  Dec. 
1886  on  giving  three  calendar  months'  notice  in 
writing.  This  notice  was  duly  given  for  purchase 
on  the  25th  Dec.  1886. 

(a)  BapoiMd  br  J.  B.  Bbookb,  Xiii.,  BanMei-at-L*i^^ 
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It  appeared  that  in  March  1886  Bamming  had 
written  to  Eley,  who  was  the  lessor's  solicitor,  to 
ask  if  he  coula  procure  him  some  money  on  mort- 
gage of  the  premises. 

On  the  17th  Aug.  1886  Bumming  called  on  Eley 
and  stated  that  he  meant  to  exercise  his  option 
to  purchase,  and  would  want  some  money  on 
mortgage  of  the  premises  and  new  buildings 
which  he  intended  to  erect.  A  conversation  took 
place,  about  which  there  was  some  conflict  of 
evidence ;  but  it  appeared  that  Eley  said  he  had 
no  doubt  that  Miller  would  advance  some  money; 
that  he  did  not  think  he  would  advance  more  than 
8002.  on  the  land,  but  if  Bumming  intended,  as  he 
said,  to  build  a  warehouse  upon  it,  Miller  would 
no  doubt  advance  more  if  satisfied  as  to  the 
character  of  the  building,  and  that  Bumming 
asked  Eley  to  ascertain  if  the  money  would  be 
got,  but  did  not  definitely  instruct  him  to  procure 
the  loan.  Elpy  then  communicated  with  Miller, 
who  said  that  he  would  advance  8002.  at  5  per 
cent.,  and  more  for  the  building  if  everything  was 
satisfactory.  Eley  wrote  a  letter  to  Bumming 
stating  this,  and  advising  him  to  arrange  for  the 
appointment  of  an  architect  and  preparation  of 
plans. 

In  consequence  of  this  letter  Bumming  put 
himself  into  communication  with  Miller,  and  they 
ultimately  agreed  for  a  mortgage  for  8002.  at  5 
per  cent.  Eley  took  no  further  part  in  negotiat- 
ing the  loan  alter  the  principals  nad  been  brought 
into  communicarion  with  each  other. 

The  completion  of  the  purchase  and  mortgage 
was  fixed  for  the  '25th  Dec,  but  was  postponed. 

On  the  31st  Dec.  1886  Eley  wrote  to  Bumming's 
solicitor  inclosing  a  bill  of  costs  in  the  following 
form : 

Charge  for  negotiating  and  preparing  mort- 
gage, as  per  aoale jGSO    0    0 

Stamp 10    0 

.£21  0  0 
and  stating  that  his  clients  were  ready  to  com- 
plete at  11  a.m.  on  the  following  da^,  and  would 
object  to  a  further  extension  of  time.  On  the 
following  day  Eley  wrote  again  pressing  for 
immediate  completion. 

On  the  1st  Jan.  1887  Bumming's  solicitor  wrote 
*  to  Eley  objecting  to  bis  charges.  Completion 
actually  took  place  on  the  6th  Jan.,  but  there  was 
no  agreement  to  postpone  to  that  date  for  the 
purpose  of  examining  into,  or  settling,  Eley's  bill 
of  costs. 

On  the  6tb  Jan.  there  was  some  discussion  as 
to  the  costs,  Bamming  and  his  solicitor  objecting 
to  pay.  Eley's  affidavit,  which  was  not  con- 
tradicted, stated  that  after  this  discussion 
Bumming  and  his  solicitor  left  the  room  alone; 
that  the  solicitor  returned  and  asked  for  a  private 
conversation  with  Eley,  and,  taking  him  apart, 
said  his  client  did  not  know  how  his  bank  account 
stood,  and  asked  him  to  take  a  cheque  for  his 
costs,  and  for  a  quarter's  rent  due  to  his  client, 
and  hold  it  for  a  week  before  paying  it  in  to  his 
banker's ;  and  that,  as  an  inducement  to  him  to 
accept  the  proposal,  Bumming's  solicitor  added 
that  he  should  advise  his  client  not  to  raise  any 
question  as  to  the  amount  of  Eley's  costs ;  that 
this  arrangement  was,  after  some  discussion, 
agreed  to  by  Miller,  who  was  present,  and  Eley, 
and  that  Bumming's  cheque  for  the  amount  of 
costs  and  stamps  was  then  handed  to  Eley,  the 


purchase  money,  less  the  8002.  advanced  on  mort- 
gage, being  paid  by  a  second  moi-tgage.  The 
cheque  was  held  over  according  to  the  agreement , 
bat  was  dishonoured  on  presentation.  An  actioa 
was  then  commenced  in  the  Lord  Mayor's  Conrb 
on  the  cheque,  but  Bumming  paid  the  amomt 
of  the  cheque  and  costs  before  judgment. 

The  scale  of  charges  in  sohed.  1,  part  1,  to  the 
General  Order  under  the  Solicitors'  Bemunera- 
tion  Act  1881  (,U  &  i5  Vict.  c.  44)  applicable  to 
the  case  are : 

For  the  first  lOOOI.,  per  lOOt. :  Mortgagee's  solicitor 
for  negotiating  loan,  20». 

Ditto,  ditto,  for  investigating  title  to  freehold,  oopy- 
hold,  or  leaeenold  property,  and  preparing  and  oom- 
pleting  mortgage,  SO;. 

This  was  a  summons  taken  out  by  Bumming 
for  taxation  of  Eley's  bill  of  costs,  notwithstanding 
payment. 

Terrell  for  the  summons. — The  202.  charged 
can  only  be  justified  by  including  the  1  per 
cent,  allowed  by  the  scale  for  negotiating  the 
lease,  and  also  the  30«.  per  cent,  for  investigating' 
title,  preparing  and  completing  mortgage.  Bat 
Mr.  Eley  did  not,  as  a  fact,  investigate  the  titl& 
or  negotiate  the  loan  ;  therefore  he  is  not  entitled 
to  the  scale  fee,  but  should  have  charged  by  the- 
old  system  as  modified  by  ached.  2  to  the  order ; 

Be  Laety  and  Son,  49  L.  T.  Bep.  N.  S.  755 ;  25 
Ch.  Div.  301. 
The  bill  delivered  was  not  a  bill  at  all ;  it  was  a 
mere  claim' for  a  payment  not  recogniaed  by  the 
scale  at  all,  and  therefore  Mr.  Bumming  is  en- 
titled to  taxation  after  payment,  even  without 
showing  any  special  circumstances  : 

Be  Street,  22  L.  T.  Bep.  K.  S.  429;  L.  Bep.  10  £q. 
165. 
But  there  were  special  circumstances  sufficient  to 
justify  taxation  after  payment.  Mr.  Eley  hurried 
on  the  completion,  and  refused  to  complete  with- 
out payment.  "ihsA  has  been  decided  to  be 
pressure : 

Be  Boycott,  52  L.  T.  Bep.  N.  S.  482;  29  Ch.  Div. 
571; 

Be  Bennett,  8  Beav.  467. 

And  the  bill  on  the  face  of  it  is  a  gross  OTer- 
charge.  The  inclusion  of  charges  not  authorised 
by  the  scale  is  sufficient  proof  of  overcharge  to 
authorise  taxation  after  payment : 

Be  Pybm,  W.  N.  1887, 102 ;  83  L.  T.  (Jonxnal),  45. 
That  case  and  Be  Harris ;  Poioett  v.  Goodale 
(56  L.  T.  Bep.  477;  W.  N.  1887,  29)  are  further 
authorities  tnat  Eley,  not  having  done  all  the 
work  mentioned  in  the  scale,  is  not  entitled  to  the 
scale  fee. 

E.  W.  Byrne  for  W.  Eley.— Assuming  that  the 
charge  was  wrong,  there  were  no  such  special 
cirottmatances  as  would  justify  taxation  after  pav- 
ment.  The  completion  was  not  unduly  pressed ; 
it  stood  over  for  a  week  after  Eley's  first  demand. 
In  all  the  cases  the  question  has  been  whether 
there  was  pressure  and  overcharge  amounting 
to  fraud.  [North,  J.  referred  to  Be  Norman, 
54  L.  T.  Bep.  N.  S.  143 ;  16  Q.  B.  Div.  673.]  In 
this  case  the  objection  to  the  bill  was  taken  at  the 
completion,  and,  after  discussion,  was  waived  in 
consideration  of  the  cheque  which  was  given 
being  held  over.  The  cheque  was  afterwards 
dishonoured,  and  an  action  brought  upon  it. 
Then  was  the  time  for  the  applicant  to  raise  an 
objection  to  the  bill  for  which  the  cheque  was 
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paid,  bnt  he  did  not  do  so ;  he  paid  the  cheque 
and  the  costs  of  the  action.  Eley  brought  the 
parties  together,  and  that  is  enough  to  justify 
the  fee  for  negotiating  the  loan.  The  court 
cannot  go  into  the  question  how  much  negotiation 
there  was.  The  mere  introduction  has  been  held 
to  be  enough  in  the  cases  of  auctioneers  and 
hoose  agents. 

NoETH,  J. — This  is  an  application  to  tax  a  bill 
of  costs  after  payment.  The  first  ground  urged 
in  support  is  that  no  bill  was  delivered  because 
the  bill  delivered  was  not  properly  a  bill  at  all. 
[Hb  Lordship  read  the  bill  set  out  above.]  Look- 
ing at  the  scale,  there  is  a  fee  allowed  to  the  mort- 
gagee's solicitor  for  negotiating  the  loan ;  so  if  the 
bill  had  been  "Mortgagee's  solicitor  for  nego- 
tiating loan,  82.,"  it  would  have  been  unquestion- 
ably right.  In  the  same  way  it  would  have  been 
right  to  make  a  charge  for  preparing  the  mort- 
gage. So  if  the  amounts  were  wrong  it  coald 
not  have  been  said  there  was  no  bill,  and  as  both 
the  items  charged  are  such  as  might,  under 
proper  circumstances,  be  charged,  I  cannot  say  no 
bill  has  been  delivered.  It  remains  to  be  seen 
whether  there  is  anythinfj  in  the  circumstances 
to  justify  taxation  of  this  bill  after  payment. 
Acting  on  the  decision  of  the  Court  of  Appeal  in 
Re  Norman  (iM  rap.),  I  must  not  only  examine 
whether  there  has  been  pressure  and  overcharge 
amounting  to  fraud.  The  head-note  in  that  case 
■ays,  "  The  special  circnmstances  "  which,  under 
64  7  Vict.  c.  73,  s.  37,  "  allow  a  solicitor's  bill  of 
costs  to  be  referred  to  taxation,  although  twelve 
months  have  elapsed  since  it  was  delivered  to  the 
client,  are  not  merely  pressure  and  overcharge  or 
overcharge  amounting  to  fraud.  A  judge  has  a 
,  discretion  in  ordering  the  bill  of  costs  to  be  taxed, 
if  it  contains  items  unreasonably  large,  or  charges 
requiring  explanation  or  g^oss  blunders.  Semble, 
that  the  same  principle  ought  to  be  apnlied  to  the 
taxation  of  a  bill  of  costs  which  has  been  paid." 
That  head-note  is  quite  borne  out  by  the  jndg- 
ments,  and  Lindley,  L.J.  (p.  676)  refers  to  the 
decision  in  the  Court  of  Exchequer  in  Be  Bobin- 
ion  (17  L.  T.  Rep.  N.  8.  179 ;  L.  Rep.  3  Ex.  4), 
which  he  states  thus :  "  In  that  case  it  was  the 
nnanimons  opinion  of  the  judges  present  on  the 
bench  that  an  unusual  charge  of  a  large  amount 
requiring  explanation  to  justify  it  was  sufiSoient 
ground  for  referring  the  bill  to  taxation,  even 
after  the  expiration  of  twelve  months."  Both  in 
that  case  and  in  Re  Norman  the  question  before 
the  court  was  taxation  after  twelve  months  had 
elapsed  since  delivery ;  but  it  appears  from  the 
head-note,  which  the  judgments  fully  bear  oat, 
that  the  court  was  of  opinion  the  same  rule  ought 
to  be  applied  to  taxation  after  payment.  I  have 
to  consider,  then,  whether  there  are  in  this  bill  any 
charges  which  are  unreasonably  large.  To  my 
min^  the  charge  of  202.  for  the  work  done  in  respect 
of  this  mortgage  for  8001.  is  outrageously  large. 
To  justify  it  according  to  the  scale  there  must 
have  been  an  investigation  of  the  title.  There 
was  none.  The  respondent  can  say  nothing  more 
than  that  he  investigated  the  title  so  far  as  was 
necessary,  which  means  not  at  all.  And  there 
mnst  also  have  been  a  negotiation  of  the  loan.  It 
is  clear,  to  mv  mind,  Eley  is  not  entitled  to  charge 
for  that ;  all  he  did  was  to  mention  the  mortgagee's 
name  to  the  mortgagor  and  so  bring  them  into 
communication.  All  the  negotiation  which  was 
done  they  did  themselveB.    Tnaii,  in  my  opinion,  is 


not  enough  to  justify  a  solicitor  in  charging  the  fee 
for  negotiating  the  loan.  The  authorities  as  to 
auctioneers  and  others  who  have  earned  commis- 
sion have,  in  my  opinion,  nothing  to  do  with  this 
case ;  they  all  depend  upon  the  custom  of  trade, 
and  can  have  nothing  to  do  with  the  right  to  charge 
a  negotiation  fee  as  between  solicitor  and  client.  I 
am  of  opinion,  therefore,  that  the  applicant  would 
have  a  right  to  have  this  bill  taxed  if  there  were 
no  arrangement  or  agreement  to  the  contrary ;  but 
Eley  has  given  in  his  affidavit  certain  details  of 
what  happened  on  the  day  of  completion  which 
are  not  denied.  [His  Lordship  read  the  portion 
of  Eley's  affidavit  stated  above.]  The  subse- 
quent history  of  that  cheque  was  that  it  was  dis- 
honoured, an  action  was  brought  on  it  in  the 
Lord  Mayor's  Court,  and  it  was  only  paid  to  get 
rid  of  the  action.  I  do  not  lay  much  stress  on 
what  took  place  in  the  action  itself ;  but  Eley's 
evidence,  which  is  uncontradicted,  shows  that 
there  was  a  special  negotiation  and  bargain  as  to 
holding  over  the  cheque.  Under  the  circum- 
stances I  come  to  the  conclusion  that  a  bargain 
was  made  at  the  time  of  completion  that,  if  the 
cheque  was  held  over,  the  costs  should  not  be  dis- 

Suted,  and  from  that  bargain  the  applicant  cannot 
raw  back.    The  summons  must  therefore  be  dis- 
missed, with  costs. 

Solicitors  :  J.  A.  Neale  ;  Wtlliam  Eley. 


May  6. 13,  20,  and  25. 
(Before  Nokth,  J.) 

WiGBAif  V.  Fetes,  (a) 
EasemetU — Aneient  lighU— Metropolitan  Street 
Immrovetnenti  Act  1877  (40  ^  41  Viet.  «.  eeaxBam), 
«.  3S  —  Metropolitan  Street  Improvements  Aet 
(1877)  Amendment  Aet  1882  (45  #■  46  Viet, 
e.  ecKstii.),  i$.  2,  3 — Landa  Olauaet  ConeolidcUion 
Aet  1845  (7^8  Viet.  e.  18),  ».  68— Statutory 
Fomert — Injunction, 

In  1877  fhe  Metropolitan  Street  Improvement  Act 
waejoaeeed  authorieing  the  Metropolitan  Board 
of  JVorke  to  execute  certain  street  improvements 
and  to  (a%e  land  for  that  purpose.  It  ineor- 
poraied  the  Lands  Clauses  Uonsolidation  Acts. 
Sect.  33  provided  that  aaeommodoHon  should  he 
furnished  for  such  of  the  labouring  classes  as 
would  be  displaced  by  the  proposed  improvements, 
and  authorised  tlie  Board  of  Works  to  acquire  or 
appropriate  certain  lands,  and  sell  or  let  the 
same  for  theptirpose  of  providing  such  aaoommo- 
dation,  and  imposed  certain  restrictions  on  the 
hoard.  An  amending  AH  was  passed  in  1882, 
which  by  sect.  2  enacted  that  the  Board  shwdd,  in 
exercise  of  the  powers  by  the  Act  of  1877  conferred 
upon  them,  appropriate  lands,  shown  on  a  certain 
plan,  to  the  erection  of  artisans'  dwellings  in  three 
pieces  sueeessively.  Sect.  3  encuted  that,  in 
reference  to  (fte  land  shown  in  the  said  plan,  the 
Aet  of  1877  should  be  read  as  though  the  2Ard 
section  were  not  contained  therein.  The  board 
in  1886  agreed  to  lease  certain  hmd  to  P.  which 
had  been  taken  by  them,  and  was  part  of  the 
land  included  in  the  plan  referred  to  in  tli  Act 
of  1882,  and  P.  agreed  to  erect  artisaru'  dweUirtgs 
on  the  sHe  in  aeeordanee  with  plans  arul  devo- 
tions approved  by  the  hoard.    P.  died,  and  his 

(a)  BttporM  bjr  A.  J.  SPiaoia,  Siq.,  Btnlitar-MJ«w. 
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ecKCutort  agreed  to  grant  a  tubleate  of  the  tame 
Umd  to  the  defendant  subject  to  the  obligation* 
impoted   on   P.    The  plant  for   the   axtiiant' 
dwellinga  had  been  approved  by  the  board,  attd 
the  defendant  wai  in  the  eourte  of  erecting  thete 
buHdingt.    The  plairUifft,  who  occupied  premitet 
oppotite  to  the  land  on  tnhich  the  defendant  waa 
owUding,  eommlained  thai  the  defendant  wat  by 
hit  building  aoout  to  obttruct  their  ancient  lightt, 
and  moved  for  cm  injunction  to  rettrain  hit  doing 
to.    The  plaintifft   contended  that  the  powert 
given  to  the  board  by  teet.  33  of  the  Act  of  1877 
had  bee/n  repealed  by  the  Act  of  1882. 
Held,  that  sect.  33  of  the  Act  of  1877  had  not  been 
repealed  for  all  purposes,  and  that  the  board  had 
by  implication  the  powers  of  selling  and  letting 
conferred  by  that  section  for  the  purpose  of  carry- 
ing out  the  building  referred  to  in  tect.  2  of  the 
ilct  0/1882  ; 
Held  further,  that  the  defendant,  under  hit  agree- 
ment, ttood  in  the  sa/me  position  as  the  board,  who 
had  ataiutory  powers  for  erecting  the  buildings 
in  question,  and  that  {following  Clark  v.  School 
Board  for  London,  29  L.  T.  Sep.  N.  S.  903  j 
L.  Bep.  9Ch..  120;    and  Dake  of  Bedford  v. 
Dawson,  33  L.  T.  B*p.  N.  8. 156 ;  L.  Rep.  20  Eq. 
353),  the  plaintiffs'  remedy  for  the  injury  caused 
to  their  easement  {if  any)  was  not  by  injunction, 
but  by  a  claim  for  compensation  under  tect.  68 
of  the  Lands  Claiites  Consolidation  Ad  1845. 
In  this  case  the  plaintifFs  asked  for  an  injnnction. 
to  restrain  the  defendant  from  erecting  or  con- 
tinuing to  erect,  or  causing  or  allowing  to  be 
erected  certain  buildings  on  the  south  side  of 
Portpool-lane,  so  as  to  interfere  with  the  plain- 
tiffs' ancient  light. 

The  plaintiffs  were  lessees  of  certain  promises 
on  the  north  side  of  Portpool-lane,  which  runs 
east  from  Gray's-inn-road.  They  had  originally 
five  houses  in  this  situation,  but  pulled  them 
down  and  re-erected  them.  The  new  buildings 
were  completed  about  Not.  1886. 

The  defendant  Fryer  was  in  the  course  of 
erecting  certain  buildings  on  the  south  side  of 
Fortpool-Iane  of  such  a  height  that  it  was 
admitted  that  if  the  plaintifTs  old  buildings  were 
still  standing;  the  defendant's  erections  would 
materially  obstruct  the  access  of  light  as  thereto- 
fore enjoyed  by  the  ancient  windows  of  the  plain- 
tiffs, but  there  was  some  question  as  to  how  far 
the  windows  in  the  plaintiffs'  new  buildings  occn- 

Eied  the  same  position  as  the  windows  in  the  old 
uildings.  The  buildings,  which  were  being 
erected  by  the  defendant,  were  erected  by  him 
as  sub-lessee  under  a  lease  granted  by  the  Metro- 

golitan  Board  of  Works  under  the  Metropolitan 
treet  Improvements  Act  1877,  s.  33,  to  a  Mr. 
Pink. 

The  interest  of  the  Board  of  Works  in  the 
premises  was  acquired  in  the  following  manner. 
By  the  Metropolitan  Streets  Improvement  Act 
1877,  the  board  was  authorised  to  make  certain 
new  streets,  and  street  improvements  within  the 
metropolis.  The  Act  incorporated  the  Lands 
Clauses  Consolidation  Act,  and  empowered  the 
board  to  acquire  certain  lands  for  carrying  out 
the  improvements.  These  improvements  included 
the  widening  of  Gray's-inn-road. 

The  33rd  section  of  the  Act  so  far  as  material 
waa  as  follows : 

And  whereas  {he  maUag  of  the  sttMtimpioTementa  in  i 


this  Act  referred  to  involves  the  removal  of  many  hoiuas 
referred  to  in  the  immediately  preceding  enactment,  and 
it  is  expedient  that  provision  be  made  for  the  aooomoda,- 
tion  of  such  of  the  labonring  classes  as  will  be  displaced 
by  snch  removal :  therefore  the  board  in  carrying  into 
effect  the  provisions  of  this  Act  shall,  subject  to  the 
provisions  of  this  Act  from  time  to  time  for  the  porpofie 
of  providing  such  acoommodation  as  aforesaid,  acquire 
or  appropriate  so  much  of  the  lands  oolonied  blue  on  a 
copy  of  the  deposited  plans  signed  by  Viscount 
Hardinge,  the  chairman  of  the  committee  to  whom  this 
Act  was  aa  a  Bill  referred  in  the  House  of  Lords,  at 
snoh  other  lands  as  one  of  Her  Majesty's  principal 
Secretaries  of  State  shall  from  time  to  time  deem  si^- 
cient ;  and  the  board  may  for  the  purposes  of  procuring 
such  acoommodation  appropriate  any  unds  for  the  time 
being  belonging  to  them,  or  which  they  have  power  to 
acquire  and  not  reqnired  for  any  other  puipoae,  and 
may  purchase  by  agreement  such  further  lands  as  may 
be  necessary  for  such  purpose.  The  board  shall  as  soon 
as  may  be  after  the  acquisition  or  appropriation  of  aay 
snch  land,  sell  or  let  the  same  upon  building  lease  for 
the  purpose  of  the  erection  or  adaptation  and  oontinnanoe 
thereupon  of  suitable  dwelling  houses  or  lodging  houses 
for  persons  of  the  labouring  classes,  and  the  board  ahall 
have  full  power  and  authority  to  make  and  enter  into 
snch  contracts  and  agreements  as  to  them  shall  seem  fit 
with  respect  to  the  sale  or  letting  of  such  lands  or  any 
part  of  the  same,  aad  to  the  terms,  oonditiona,  aad 
restrictions  as  to  the  elevation,  size,  and  design  of  the 
dwelling-houses  to  be  erected  or  adapted,  and  oontiniied 
thereupon  for  the  i>nrpose8  aforesaid,  aiul  to  the  extent 
of  the  accommodation  to  be  afforded  thcseby. 

Then  followed  certain  provisions,  by  which  it 
was  provided  that  La  case  of  any  difference 
arising  between  the  board  and  any  company  or 
person  desiring  to  purchase  or  lease  such  lands 
or  any  part  of  them  as  to  the  reasonableness  of 
such  offer,  or  of  the  terms  therein  contained,  such 
difference  should  be  determined  by  one  of  Her 
Majesty's  principal  Secretaries  of  State,  and 
also  that  if  withm  three  years  after  the  acquisi- 
tion of  the  lands  the  board  should  have  failed 
to  sell  or  let  snch  lands  for  the  erection  of 
such  houses  as  aforesaid,  the  Secretary  of  State 
might  order  the  sale  or  letting  of  the  property 
which  the  board  had  not  sold  or  let  subject  to 
a  special  condition  on  the  part  of  the  purchaser 
or  lessor  to  erect  or  adapt  and  continue  upon  snch 
lands  dwelling-houses  tor  the  labouring  classes, 
and  also  that  before  the  board  should,  without  the 
assent  of  the  Secretary  of  State,  take  fifteen 
houses  or  more  occupied  at  the  time  of  the  pass- 
ing of  the  Act  either  wholly  or  partially  by 
persons  belonging  to  the  labouring  classes  as 
tenants  or  lodgers,  the  board  should  prove  to  the 
satisfaction  of  the  Secretary  of  State  that  sufiB- 
cient  accommodation  in  suitable  dwellings  had 
been  provided  elsewhere  upon  the  beforo  men- 
tioned lands  coloured  blue,  or  upon  such  other 
lands  as  might  be  approved  by  the  Secretary  of 
State  for  the  same  number  of  persons. 

The  Metropolitan  Street  Improvements  Act 
(1877)  Amendment  Act  was  passed  in  1882.  It 
recited  that  by  sect.  33  of  the  Act  of  1877  provi- 
sion was  made  for  the  accommodation  of  snch  of 
the  labouring  classes  as  would  be  displaced  in  the 
execution  of  the  purposes  of  the  Act  of  1877,  and 
that  certain  obligations  in  relation  to  removal 
and  accommodation  were  imposed  on  the  board, 
and  that  by  reason  of  snch  obligations  the  boud 
had  been  prevented  from  carrying  into  effect 
certain  of  the  purposes  of  the  said  Act.  It  also 
recited  the  report  of  a  select  committee  of  the 
House  of  Commons  to  consider  the  working  of 
the  Artisans  and  Labourers'  Dwelling  Improve- 
ment  Acts  1875  and  1879,  which  reoommended 
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(amon^  other  thin^)  that  subject  to  certain 
conditions  in  the  said  report  stated  the  board 
should  be  forthwith  relieved  of  the  obligations 
imposed  by  the  33rd  section  of  the  Act  of  1877 
BO  &r  as  the  same  -were  applicable  {inter  alia)  to 
the  Gray's-inn-road  improvement  by  the  Act  of 
1877  aathorised,  and  tnat  it  was  expedient  to 
give  effect  to  such  recommendations,  and  that 
thp  board  had  caused  a  plan  called  "  The  Gray's- 
inn-road  plan  "  to  be  prepared,  showing  the  lands 
to  be  taken  for  the  purpose  of  the  Gray's-inn- 
road  improvement  authorised  by  the  Act  of  1877. 
Sect.  2,  so  far  as  material,  was  as  follows : 

The  board  shall  in  exercise  of  the  powers  by  the 
Act  of  1877  conferred  upon  them  for  the  taking  of 
lands  for  the  purposes  of  the  Oray's-inn-road  improve- 
ment by  the  said  Act  authorised  be  subject  to  the  con- 
ditions following :  (1)  The  board  may  as  soon  as  may 
be  after  the  passing  of  thJs  Act  exercise  the  said 
powers  with  respect  to  the  lands  coloured  blue  on  the 

Oray's-inn-road   plan (2)    The  said    lands 

colonred  bine  shall  be  appropriated  exclusively  to 
the  erection  of  artisans'  dwellings,  and  when  artisans' 
dwellings  have  been  erected  thereon,  but  not  before, 
the  board  may  remove  the  buildings  on  the  lands 
coloured  green  on  the  Gray's-inn-rtHid  plan,  and  the 
nid  lands  coloured  green  shall  be  appropriated  ex- 
elnsirely  to  the  erection  of  artisans'  dwellings,  and 
when  artisans'  dwellings  have  been  erected  on  the  said 
lands  colonred  green,  but  not  before,  the  board  may 
remore  the  buildings  on  the  remainder  of  the  lands 
situate  to  the  north  of  the  said  town  hall,  and  autho- 
rised to  be  taken  by  the  Act  of  1877  for  the  purposes  of 
the  Gtay's-inn-road  improvement. 

Sect.  3  was  as  follows  : 

From  and  after  the  passing  of  this  Act  the  provisions 
contained  in  sect.  33  of  the  Act  of  1877  shall  cease  to  be 
in  foiee  with  respect  to  the  lands  shown  in  the  Oray's- 
inn-toad  plan,  ana  authorised  to  be  taken  by  the  Act  of 
1877,  and  in  relation  thereto  the  Act  of  1877  shall  be 
read  as  thoogh  the  said  section  was  not  contained 
therein. 

The  Gray's-inn-road  plan  referred  to  in  this 
Act  did  not  include  an^  land  which  was  not 
within  the  limits  of  deviation  as  shown  by  the 
deposited  plans  of  1877.  The  colouring  green  in 
the  plan  of  1882  extended  to  the  extreme  eastward 
limit  of  deviation,  and  extended  further  eastward 
than  the  land  coloured  blue  in  the  plans  signed 
bv  YisRonnt  Hardinge.  What  the  defendant 
Iryer  was  building  upon  was  a  piece  of  land 
acquired  by  the  Board  of  Works  and  coloured 
green  in  the  plan  of  1882  although  further  east- 
ward than  wnat  was  coloured  blue  in  the  plan  of 
1877.  This  land  was  the  subject  of  an  agreement 
for  a  lease  entered  into  on  the  13th  Aug.  1886 
between  the  Metropolitan  Board  of  Works  and 
Mr.  Pink. 

The  agreement  between  the  Board  of  Works 
and  Pink  recited  that  the  land  had  been  acquired 
under  the  powers  of  the  Act  of  1877  and.  the 
Amendment  Act  of  1882,  and  that  by  those  Acts 
the  board  was  authorised  and  required  to  appro- 
priate it  to  the  erection  thereon  of  dwellings  of 
artisans  and  other  persons  of  the  labouring  class. 
Then  it  provided 

The  board  will  sell  tp  the  purchaser  and  the  purchaser 
will  purchase  of  the  board  for  the  purpose  of  erection 
and  maintenance  thereupon  by  the  purchaser  as  herein- 
after provided  of  dwelling-houses  or  lodpng-honses  for 
artisans  and  other  persons  of  the  labonnng  ehMS  within 
the  meanJTig  of  the  said  Act,  a  lease  to  be  granted  by  the 
board  in  the  form  set  out  in  the  schedule  hereto  for  the 
term  of  999  years  from  the  25th  day  of  March  1866  at  the 
yearly  rent  of  one  shilling. 

The  lease  of  the  said  piece  of  land  is  sold  subject  to 
the  obligatiaDs  impoeed  by  the  said  Acts,  and  to  all 


ri^ts  and  easements  (if  any)  existing  in  or  over  the 
said  pieoe  of  land. 

The  agreement  fixed  the  purchase  money  at 
1700!.,  and  the  time  of  completion  of  the  purchase 
to  be  on  or  before  the  13th  Aug.  1887,  and  it  was 
stated  to  be  subject  to  the  obligations  imposed  by 
the  Acts,  and  to  all  rights  and  easements,  if  any, 
existing  in  or  over  the  piece  of  land.  The  7th 
clause  provided  that 

The  purchaser  will  forthwith  proceed  with  diligence, 
and  in  accordance  with  the  terms  of  'Uie  covenants  to  be 
contained  in  the  said  lease  as  set  ant  in  the  said  form  of 
lease,  to  prepare  and  submit  for  the  approval  of  the 
board  proper  plans,  elevations,  sections,  and  specifica- 
tions of  the  dwelling-houses  or  lodging-houses  to  be  built 
by  the  purchaser  on  the  said  pieoe  of  land,  and  will,  so 
soon  as  the  plans,  elevations,  sections,  and  specifications 
for  such  buildings  shall  have  been  duly  approved  by  the 
board  or  the  Secretary  of  State  for  the  Home  Depart- 
ment, and  duplicates  thereof  signed  and  fumiaheid  in 
manner  provided  by  the  same  covenants,  commence  and 
thenceforth  continuously^  proceed  with  and  complete  the 
erection  of  the  said  bmldings  in  accordance  with  the 
approved  plans,  elevations,  sections,  and  specifications. 

And  further  that : 

If  before  aotnal  completion  of  the  pnrchase  and 
the  grant  of  the  said  lease  the  purchaser  shall  for  two 
calendar  months  after  the  date  hereof  fail  to  submit  to 
the  board  for  approval  proper  plans,  elevations,  sections, 
and  specifications  as  aforesaid,  or  shall  for  six  calendar 
months  after  the  date  hereof  fail  to  obtain  the  approval 
in  manner  provided  by  the  covenant  Ho.  2  in  uie  said 
form  of  lease  by  the  board  or  the  Secretary  of  State  for 
the  Home  Department  of  any  plans,  elevations,  sections, 
and  specifications  submitted  by  the  purchaser  to  the 
board,  or  if  the  purchaser  shall  fail  within  three  calendar 
months  after  plans,  elevations,  sections,  and  specifica- 
tions shall  have  been  duly  approved  in  maimer  aforesaid 
to  expend  on  the  said  pieoe  of  land  in  tiie  partial  erec- 
tion of  dwelling- houses  or  lodging-houses  the  sum 
of     I., 

then  the  board  might  by  resolution  in  writing 
enter  on  the  land  and  resume  possession  and 
forfeit  the  sum  which  had  been  paid  by  way  of 
deposit. 

it  appeared  that  this  land  was  appropriated 
by  the  board,  in  pursuance  of  sect.  33,  to  the 
erection  of  artisans  dwellings,  and  that  in  accord- 
ance with  the  agreement  Mr.  Pink  prepared  the 
plans  of  certain  buildings,  which  were  approved 
by  the  Metropolitan  Board  of  Works  on  the  13th 
Isov.  1886,  and  were  deposited  at  the  office  of 
the  board  in  order  that  they  might  see  the  works 
were  carried  out  in  accordance  with  such  plans  or 
any  modification  thereof  which  might  be  approved. 
Pink  died,  and  his  executors  entered  into  an 
agreement  for  a  sublease  of  Pink's  interest  to 
the  defendant  Fryer  on  the  23rd  Dec.  1886. 

That  agreement  recited  that  plans  had  been 
prepared  and  approved,  and  it  was  agreed  that 
the  lessee  should,  before  the  29th  Sept.  1887,  com- 
pletely finish  the  two  blocks  of  buildings  suitable 
for  dwellings  and  so  on,  and  then 

So  soon  as  the  lessees  shall  have  erected  the  said  build- 
ings, and  completed  the  same  fit  for  habitation,  the 
lessors  will  grant  to  the  lessee  or  his  nominee  (such 
nominee  being  approved  by  the  lessors),  and  the  lessee 
or  such  nominee  will  take  a  lease  to  be  granted  by  the 
lessors  in  the  form  set  ont  in  the  schedule  hereto  for  the 
term  of  900  vears,  from  the  2Sth  day  of  Dec.  1886,  at  the 
rent  until  the  day  of  of  a  pepperoom,  and 

thereafter  at  the  yearly  rent  of  180(. 

It  also  contained  a  proviso  that  the  lease  of 
the  piece  of  land  would  be  granted  subject  to  the 
obligations  imposed  by  the  said  Acts,  and  to  all 
rights  and  easements,  if  any,  existing  in  or  over 
thepieoe  of  land.  p,^,,.^^^  ^^^  GOOglC 
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The  plaintiffs  now  moved  for  an  interlocntory 
injunction  to  restrain  the  interference  with  their 
lights  by  the  defendant  Fryer  who  was  proceed- 
ing with  the  erection  of  the  bnildings  in  accord- 
ance with  the  approved  plans. 

Gozens- Hardy  Q.C.  and  E.  W.  Byrne  for  the 
plaintiffs. — Pink,  under  whom  the  defendant 
derives  title,  took  the  land  in  question  subject  to 
all  rights  and  easements  of  any  existing  owner. 
It  is  not  in  dispute  that  the  defendant's  Duilding 
obstructs  the  plaintiffs'  lights,  and  we  are  there- 
fore entitled  to  an  injunction.  There  is  a 
question  whether  there  has  been  abandonment  on 
our  part  of  our  ancient  lights,  but  the  cases  show 
that  which  has  happened  does  not  amount  to  an 
abandonment : 

Newton  v.  Pender,  52  L.  T.  Eep.  N.  S.  2;  27  Ch. 
DiT.  43  J 

8coU  V.  Pape,  53  L.  T.  Eop.  N.  S.  598 ;  54  L.  T.  Eep. 
N.  S.  399;  31Ch.DiT.  554. 

The  Act  of  1882  has  repealed  sect.  33  of  the  Act 
of  1877,  and  the  powers  thereby  given  are  there- 
fore gone. 

Oiffeurd,  Q.O.  and  Creed  for  the  defendant.— 
What  has  been  done  by  the  defendant  is  under  the 
authority  of  the  Act  of  1877  which  authorised 
and  ordered  the  Board  of  Works  to  acquire  this 
property  for  a  specific  purpose.  The  Lands 
Clauses  Consolidation  Act  is  expressly  incorpo- 
rated. Any  person  injured  by  the  erection  would 
be  "  injuriously  affected  "  under  the  Lands  Clauses 
Act,  8.  68,  and  may  be  entitled  to  compensation, 
but  cannot  stop  the  building  by  injunction: 

Clark  T.  The  School  Board  for  London,  29  L.  T.  Bep. 

N.  8.  903;  L.  Bep.  9  Ch.  120 ; 
Duke  of  Bedford  t.  Daweon,  83  L.  T.  Bep.  N.  8. 156 ; 
L.  Eep.  20  Eq.  a53. 

The  Act  of  1882  does  not  repeal  sect.  33  of  the 
Act  of  1877  for  all  purposes,  but  leaves  the  powers 
given  by  the  former  Act  in  existence.  The  Act 
of  1877  expressly  takes  away  easements  which 
would  otherwise  exist.  There  is  no  evidence  here 
of  the  plaintiffs'  intention  to  preserve  their  ancient 
lights  when  they  rebuilt  their  premises.  The 
lights  must  be  substantially  preserved  to  give  any 
remedy: 

Hutehinaon  v.  Copeita]ie,  5  L.  T.  Bep.  N.  8.  178 ;  9 
C.  B.  N.  S.  863. 

Cozena-Hardy,  Q.C.  replied. 

NoBTH,  J.,  after  reading  portions  of  the  4th, 
5th,  and  7th  sections  of  the  Metropolitan  Street 
Improvements  Act  1877,  proceeded ; — Under  the 
7th  section,  independent  of  authority,  I  should 
have  thought  that  an  easement  of  light  over  a 
neighbouring  property  was  an  easement  which 
the  board  might  purchase  under  that  Act ;  that 
is  to  say,  purchase  in  the  usual  way  by  notice. 
But  it  has  been  held  by  the  cases  of  Clark  v.  The 
School  Board  for  London  (ubi  tup.),  and  the 
Duke  of  Bedford  v.  Batoeon  {ubi  sup.)  (and  those 
are  decisions  which  I  am  very  glad  to  have  for 
my  guidance),  that  the  interference  by  the  board 
with  the  access  of  light  over  the  premises  they 
are  taking,  or  using,  to  neighbouring  premises  is 
a  matter  with  respect  to  which  the  person  injured 
may  obtain  compensation  under  the  68th  section 
of  the  Lands  Clauses  Act;  that  is  to  say,  by 
applying  for  compensation  for  the  injury  done  at 
any  time,  even  after  the  works  are  completed, 
and  not  by  way  of  injunction  to  restrain  the 
work  being  done.    I  said  the  "  board,"  but  neither 


of  those  two  cases  related  to  the  Ifetropolitam 
Board  of  Works.  One  was  under  the  Education 
Acts,  relating  to  the  School  Board  of  London, 
and  the  other  was  with  reference  to  the  Clearing 
House.  I  have  looked  at  those  two  cases,  ana 
the  sections  of  the  Acts  on  which  they  were 
founded,  and  I  see  no  substantial  distinction 
between  the  cases  of  those  bodies  under  their 
Acts  and  the  case  of  the  Metropolitan  Board  of 
Works  under  the  present  Act.  [His  Lordship 
read  sects.  2  and  3  of  the  Metropolitan  Street 
Improvements  Act  1877  (Amendment)  Act  1882, 
and  continued :]  Now  the  question  is,  what  is 
the  meaning  of  sect.  3  of  the  Act  of  1882  as  applic- 
able to  the  Act  of  1877  ?  Is,  for  the  present  pnr- 
pone,  the  Act  of  1877  to  be  read  as  if  the  33rd 
sect,  had  not  been  contained  in  any  way  whatever 
within  that  Act,  as  the  words  I  have  read  from 
sect.  3  would  seem  to  imply,  or  is  it  to  receive 
some  other  modified  meanmg,  having  r^ard  to 
the  language  of  the  Act,  the  state  of  things  exist- 
ing immediately  before  the  passing  of  the  Act, 
and  the  dnties  imposed  upon  the  Metropolitan 
Board  of  Works  by  this  Act  itself.  Now,  it  is 
clear  under  the  original  Act,  that  the  erection 
of  these  additional  buildings  for  the  labonring 
classes  was  imperatively  required  by  the  terms  at 
the  Act  itself.  It  is  clear,  also,  that  by  the  Act 
of  1882  similar  buildings  were  also  required. 
Nothing  in  the  Act  of  1882  in  any  way  removes 
the  obligation  of  erectini;  such  bnildings,  altbon^ 
the  mode  of  doing  it  may  no  doubt  be  modified  by 
the  latter  Act  as  distinguished  from  the  earlier 
Act.  It  is  clear  that  the  lands  coloured  blae 
first,  and  afterwards  that  the  lands  colonred 
g;reen  on  the  Gray's-inn-road  improvement  plan 
of  1882,  are  to  be  appropriatal  to  the  erection  of 
artisans'  dwellings.  How  is  that  to  be  done? 
It  is  suggested  that  the  33rd  section  of  the  Act 
of  1877  IS  to  be  entirely  removed  and  taken,  so 
far  as  relates  to  the  Grray's-inn-road  improve- 
ment, as  if  it  had  never  been  enacted  at  alL 
Under  those  circnmstances,  how  was  the  erection 
of  the  artisans'  buildings  imperatively  required 
by  the  Act  of  1882  to  be  carried  out  P  I  do  not 
see  how  it  can  be  done.  I  have  looked  at  other 
Acts  which  have  been  passed  with  reference  to 
the  erection  of  artisans  dwellings.  They  were 
not  referred  to  in  the  course  of  the  argument, 
but  I  have  looked  at  such  of  them  as  I  have 
been  able  to  find,  and  I  cannot  find  that 
under  those  Acts  the  board  has  any  power 
on  this  land  to  erect  any  buildings  what- 
ever. The  principal  Act  is  the  Act  of  1875, 
amended  in  1879.  Under  that  Act  it  is  clear 
that  the  Metropolitan  Board  of  Works  have  power 
to  erect  buildings  under  certain  circumstances. 
But,  in  the  first  place,  that  Act  is  confined  to  what 
are  called  unhealthy  areas,  under  which  cat^^ry 
there  is  no  suggestion  that  the  land  upon 
which  these  houties  are  falls ;  and,  in  the  next 
place,  it  is  only  to  be  pnt  in  force  by  meuis  of 
certain  machinery  pointed  out  by  the  Act.  It  is 
clear  in  the  present  case  that  wmit  has  been  doue 
has  been  to  follow  the  powers  given,  or  purported 
to  be  given,  by  the  two  Acts  I  nave  been  r(»ding, 
and  no  appeal  is  made  to  the  powers  of  the  other 
Acts  which  I  have  just  mentioned.  Then,  in  the 
next  place,  even  under  those  Acts  the  paramount 
object  is  that  the  Metropolitan  Board  of  Works 
are  to  let  or  sell  the  houses  they  take;  and, 
although  there  is  a  power  given  to  them  to 
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constmct  honses  themselves  in  certain  cases, 
yet  there  it  is  only  to  be  done  by  means  of 
powers  created  by  that  Act  anthorisinf^  them 
to  raise  money  for  the  purpose,  and  there  is 
nothing  of  that  sort,  of  course,  in  the  present  Act. 
Lookincr,  therefore,  at  the  Acts  so  far  as  I  have 
been  able  to  look  them  np,  I  find  nothing  that 
ironld  enable  the  Metropolitan  Board  of  Works, 
oatside  of  the  two  Acts  now  before  me,  to  build  on 
these  two  pieces  of  land  the  buildings  which  the 
Act  of  1882  contemplates  shall,  beyond  all  ques- 
tion, be  erected  on  teat  land  for  the  purpose  men- 
tioned in  that  Act.  It  seems  to  me,  therefore, 
that  sect.  33  of  the  Act  of  1877  is  not  wholly  out  of 
the  case.  It  may  be  that  in  terms  it  is  to  be  read 
as  not  being  in  the  Act ;  but  then  the  powers 
given  and  the  obligations  imposed  upon  the 
Metropolitan  Board  of  Works  seem  to  me  to  be 
snch  tnat  they  cannot  have  effect  given  to  them, 
unless  by  this  Act  itself  powers — I  do  not  say  in 
the  same  terms  precisely,  but  to  the  same  effect — 
are  by  implication  conferred  upon  the  board  as 
were  in  ^>re88  terms  conferred  by  the  Act  of 
1877.  It  is  a  very  lamentable  way  of  legislating, 
that  one  should  be  driven  to  get  at  the  meaning  of 
these  Acts  by  removing  difficulties  as  far  as  can 
be  done  bv  construction,  rather  than  that  the 
intention  of  the  Legislature  should  be  clearly  ex- 
pressed npon  the  face  of  the  Act.  Then  there  is 
another  thing  also  to  be  observed.  I  was  asked 
to  refer  to  the  proceedings  before  the  Select  Com- 
mittee, and  the  report  they  made  as  throwing 
lig^t  upon  the  construction  of  the  Act.  That  is 
out  of  tne  question.  I  cannot  do  that.  It  might 
be  that  the  Legislature  did  not  adopt  the  views 
of  that  committee,  and  I  might  have  been  follow- 
ing a  blind  guide  altogether  if  I  had  referred  to 
the  report  they  made.  But,  on  the  other  hand,  so 
&r  as  that  report  is  recited  in  the  Act,  the  recom- 
mendations contained  in  it  are  of  the  utmost  im- 
portance in  considering  what  the  effect  of  the  Act 
IS.  They  state  what  the  difficulties  are.  Then 
the  Act  recites  the  passages  I  have  already  read. 
I  will  not  read  it  all  through  again,  but  it  recites 
that  certain  obligations  in  relation  to  the  removal 
of  existing  houses  and  the  accommodation  of  the 
labouring  classes  were  imposed  npon  the  board 
by  the  Act  of  1877 ;  that  by  reason  of  those  obli- 
gations they  were  prevented  from  carrying  into 
eSert  certain  of  the  purposes  of  the  Act  and  they 
recommend  that,  suD^ect  to  certain  conditions, 
the  board  shall  be  relieved  of  the  obligation  im- 
posed by  sect.  33,  so  far  as  the  same  is  applicable 
to  the  Gray's-inn-road  improvements,  and  that  it 
is  expedient  to  give  such  relief  by  this  Act.  Now, 
what  obligations  are  they  relieved  from  by  this 
Act  P  They  are  not  relieved  from  the  obligation  of 
taking  the  whole  of  the  land  coloured  green.  It 
is  clear  it  must  be  taken,  and  it  must  be  employed 
for  the  purposes  intended.  It  seems  to  me,  there- 
fore, that  the  obligation  of  taking  it  and  doing 
what  that  section  authorised,  namely,  selling  it  or 
letting  it  for  the  pnrpose  of  erecting  suitable 
dwelling-houses  for  the  labouring  classes,  is  a  duty 
which  is  continued  by  this  Act,  and  is  imposed 
npon  them, notwithstanding  that  the  section  m  the 
Act  of  1877  giving  express  power,  is  taken  to  be 
ont  of  the  Act  for  the  present  purpose.  It  is 
clear,  therefore,  to  me  that  the  board  must,  under 
the  implied  powers  of  the  Act  (I  suppose  that  is 
the  proper  wf»r  of  considering  it),  be  authorised  to 
take  land  and  to  deal  with  it  so  that  (using  the 


language  of  the  Act)  it  shall  be  appropriated 
exclusively  to  the  erection  of  artisans'  dwellings. 
Inasmuch  as  they  have  not,  as  far  as  I  can  find 
ont,  any  power  themselves  of  applying  the  moneys 
raised  by  rates  for  the  construction  of  snch  build- 
ings, it  can  only  be  done  by  doing  what  the  Act 
of  1877  contemplated  should  be  done  in  Gray's- 
inn-road,  and  what  the  Act  of  1877  still  contem- 
plates should  be  done  so  far  as  it  has  not  been 
done  in  carrying  out  the  improvements  in  various 
other  parts  of  the  metropolis  to  which  the  Act  of 
1877  still  applies.  It  seems  to  me,  therefore,  that 
there  is  an  implied  power  in  the  board  to  do  what 
they  could  have  done  under  the  33rd  section  of 
the  Act  of  1877,  under  the  express  direction  con- 
tained there.  Well,  then,  what  are  the  purposes 
for  which  the  repeal  or  the  abolition  of  that  sec- 
tion, so  far  as  the  Gray's-inn-road  is  concerned, 
takes  effect  P  It  is  singular ;  it  says,  "  After  the 
passing  of  this  Act  the  provisions  contained  in 
sect.  33  shall  cease  to  be  in  force."  That  looks 
rather  as  though  it  were  intended  to  apply  to  the 
various  provisoes  that  follow  upon  what  I  may 
call  the  enacting  part ;  but  I  have  great  doubts 
whether  that  can  be  the  meaning  of  it,  because 
the  language  of  the  section  is  "  and  in  relation 
thereto  the  Act  of  1877  shall  be  read  as  though  the 
section  were  not  contained  therein."  But  it  is 
nnnecessary  for  me  to  deal  with  that  because, 
although  there  are  certain  provisoes  in  the  33rd 
section  as  to  which  I  see  no  reason  why  they 
should  not  continue  to  apply  to  what  has  to 
be  done  under  the  Act  of  1882,  it  is  not  material 
for  the  present  purpose,  and  therefore  I  say  no 
more  about  them  excepting  this — that  I  do  find 
the  proviso  in  sect.  33,  providing  that  not  more 
than  fifteen  hoases  are  to  be  taken  until  accom- 
modation has  been  provided  for  such  numbers 
of  persons  as  would  be  displaced  by  snch  taking, 
is  one  which  clearly  created  a  ^reat  difficulty 
in  the  matter,  and  to  remove  which  the  Act  of 
1882  was  intended  to  apply.  Putting  the  best 
construction  I  can  npon  the  Act,  it  seems  to  me 
that  the  obligation  on  the  board  to  appropriate 
the  land  coloured  green  to  the  erection  of  artisans' 
dwellings  is  at  least  as  strong  under  the  Act 
of  1882  as  it  was  under  the  Act  of  1877. 
It  must  be  carried  ont  in  the  only  way  in 
which  it  can  be  done.  It  cannot  be  done  by  the 
board  erecting  the  building  themselves ;  but  it 
can  only  be  done  by  letting  or  selling  to  some 
person  who  is  to  do  the  same  thing.  It  seems  to 
me,  therefore,  to  snm  it  up,  that  the  power  of 
letting  or  selling  expressly  contained  in  the 
33rd  section  of  the  Act  of  1877  is  to  be  implied 
as  still  existing  in  the  board  as  regards  the  land 
referred  to  in  the  2nd  section  of  the  Act  of  1882. 
Assume  for  a  moment  that  the  Board  of  Works 
could  have  built  the  houses  I  have  referred  to, 
that  shows  that  any  remedy  the  plaintiffs  may 
have  for  the  interference  with  their  lights  could 
not  be  maintained  by  their  getting  an  iniunction  to 
restrain  the  building,  but  it  must  be  obtained  by 
way  of  compensation  under  the  Lands  Clanses 
Act.  It  seems  to  me,  therefore,  that  if  the  board 
were  doing  it  themselves  there  could  not  bo 
any  injunction  against  them.  As  against  the 
board,  it  appears  to  me  that  the  effect  of  the  Act 
was  to  extinguish  the  plaintiffs'  easement  of  light, 
and  to  convert  it  into  a  right  to  be  compensated 
for  the  injury  he  has  sustained  by  reason  of  that 
light  being  taken  away.     [His  Lordship   read 
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portions  of  the  a^eement  trith  Fink  and  the 
enb  -  agreement    with    Fryer,    and    continued  :] 
Now,  it  appears  to  me  that  the  persons  who  acted 
for  the  board  are  in  the  same  position  as  if  the 
board  themselves  had  been  bnilding.    Assuming 
that  this  land  had  been  taken  for  a  railway, 
and  that  the  promoters  of  the  undertaking  had 
entered  into  an  agreement  with  contractors  that 
they  should  construct  the  line  and  have  a  lease  of 
the  line  and  work  the  line  when  made,  it  seems 
to  me  that  those  persons  would  be  in  precisely 
the  same  position  as  the  promoters  of  the  under- 
taking   as  regards  the  relative    rights    of    the 
vendors  of  the  land  whose  land  was  taken  from 
them  by  the  promoters  of  the  undertaking  them- 
selves.   It  seems  to  me  that,  as  the  Metropolitan 
Board  of  Works  here  cannot  build  themselves, 
and  that,   as  they  are    entitled    to  let    or    sell 
for    the   purpose  of  building,  the   rights  con- 
ferred by  the  Act  upon  them  apply  to  persons 
to  whom  the  land  might  pass  for  the  purposes  of 
this  Act,  and  that  thev  must  have  the  benefit  of 
the  Act   and  be  free  from  the  obligations  from 
which  the  Board  of  Works  would  have  been  free  if 
the^  themselves  had  been  erecting  the  buildings 
which  are  not  only  authorised,  but  bound  to  be 
erected  under  tfae  Act  itself.    Then  it  is  said  that 
there  is  a  difference  in  this  case  by  reason  of  the 
clause  in  the  two  agreements  to  which  I  have 
referred,  under  which  the  sale  to  Mr.  Fink  and  the 
lease  to  Mr.  Fryer  are  subject  to  existing  ease- 
ments.     It  appears  to  me  that,  as  regards  the 
plaintiffs,  that  does  not  alter  the  case.     That 
would   be    depriving   the   Metropolitan    Board 
of    Works    of    the    power    which    they  are  in- 
tended to  have   under  the  Act,  if   they  could 
limit   their    rights    in  that  way    by  recreating 
an  obligation  on  land  of  this  sort,  and  attaching 
to  it  certain  liabilities  from   which  the  Legis- 
lature intended  it  to  be^  freed  in  posing  the 
Act.    It  seems  to  me  they  could  not  set  up  again 
those  easements  and  obligations  from  which  the 
land  is  to  be  free  for  the  statutory  purposes  for 
which  it  is  to  be  taken.    But  it  does  not  follow 
that  those  words  are  without  meaning.    They  are 
matter  of  express  bargain  between  the  Metropo- 
litan lioard  of  Works  and  the  purchasers  from 
them,  and  again  as  between  Fink  s  executors  and 
the  lessee  from  them.   Under  those  circumstances 
it  appears  to  me  that  there  may  be  certain  rights 
arising  oat   of  those   stipulations  between   the 
parties  who  make  them  ana  enter  into  them  wholly 
unimportant  as  regards  the  owners  of  the  land  and 
the  person  who  did  have  the  easements  to  which 
the  land  was  subject.    I  have  formed  an  opinion 
about  those  words;  but  I  do  not  intend  to  say 
unything  whatever  about  it,  as  I  have  only  one  of 
tfae  parties  interested  before  me.    It  is  obvious 
that Tink's  executors  and  the  Metropolitan  Board 
of  Works  may  still  have  a  great  interest  in  the 
construction  of  those  documents.    Then,  further, 
it  is  said  that  what  is  being  done  leaves  the  plain- 
tiffs without  remedy,  because,  whatever  right  of 
compensation  they  might  have  had  against  the 
Metropolitan  Board   of   Works  under  the  Acts, 
if  the  Metropolitin  Board  of  Works  had  taken 
the  land  and  had  themselves  proceeded  to  erect 
buildings,  and  blocked  out  the  access  of  light 
from  the  plaintiffs,  yet  the  Metropolitan  Board 
of  Works  are  not  doing  it.     They  have  parted 
with   all    their    interest,   and    they    are    doing 
nothing  whatever  of   which  the  plaintiffs  can 


complain.  Now,  the  right  to  compensation 
under  the  68th  section  of  the  Lands  Clauses 
Act — ^to  take  only  the  material  words — is  this: 
It  is  compensation  "  in  respect  of  any  lands 
which  shall  have  been  injuriously  affected  by 
the  execution  of  the  works."  What  works  ? 
The  works  for  which  the  land  must  have  been 
taken  under  the  Act,  and  for  which  the  promoters 
of  the  undertaking  shall  not  have  made  satis- 
faction under  the  provisions  of  the  Act.  There- 
fore, as  far  as  those  words  go,  it  appears  to 
me  that  this  is  land  which,  if  the  plaintiffs 
are  right  as  to  the  obstruction  of  light  (as 
I  assume  for  the  present  purpose),  is  land 
which  is  injuriously  affected  by  the  execution 
of  the  works.  There  is  nothing  limiting  the  obli- 
gation to  make  compensation  during  the  execution 
of  the  works  authorised  by  the  Act  to  the  case 
of  such  works  as  are  done  by  the  promoters  of  the 
nndertaking  themselves.  As  I  have  already 
pointed  out,  it  seems  to  me  that  the  pro- 
moters of  a  railway  would  be  bound  to  make 
compensation  so  far  as  any  "injuriously  affect- 
ing neighbouring  land  is  done  by  the  con- 
tractors with  whom  they  have  enterad  into  an 
.obligation  to  make  the  line  and  to  take  a  lease  of 
it,  corresponding  mutatis  rnxUandia  with  the  pro- 
visions of  the  agreement  in  the  present  case.  It 
seems  to  me,  therefore,  that  the  contention  that, 
by  the  board's  disposing  of  the  propertv,  the  right 
against  them  has  ceased  and  there  can  be  no  right 
against  Mr.  Fryer  for  compensation,  and  therefore 
there  must  be  a  right  for  an  injunction,  does  not 
follow.  In  the  first  plaoe,  although  the  work  has 
been  done  by  the  lessee,  it  seems  to  me  that  that 
of  itself  is  not  sufiBcient  to  prevent  there  being  a 
right  to  compensation.  In  the  next  place  it  is 
to  be  borne  in  mind,  that  the  Metropolitan 
Board  of  Works  are  not  mere  passive  agents. 
They  have  not  got  the  land  in  lease,  yet  they 
have  got  it  under  an  obUs:ation,  and  have  recog- 
nised that  obligation.  They  have  insisted  on  that 
obligation  being  performeid  by  the  persons  to 
whom  they  have  sold  the  land,  and  they  have  taken 
express  covenants  and  provisions  that  the  land 
shall  be  dealt  with  exactly  in  the  way  in  which  it 
has  been  dealt  with  by  the  persons  claiming  to 
build  thei^on.  They  have  reserved  the  jxjwer  to 
re-enter  in  case  the  works  are  not  performed  in 
accordance  with  the  proposed  plans.  It  seems  to 
me,  therefore,  that,  as  between  the  plaintiffs  on 
the  one  hand  and  the  Metropolitan  Board  of 
Works  on  the  other,  it  cannot  be  said  that  all 
right  to  relief  or  all  liability  to  g^ve  relief  has 
passed  away  from  the  Metropolitan  Board  of 
Works  to  the  persons  who  are  the  actual  erectors 
of  the  building  which  canses  the  nuisance.  Then, 
again,  it  is  to  be  borne  in  mind  that  the  plaintiffs 
were  not  consulted  about  or  parties  to  the  arrange- 
ments the  board  had  made  with  respect  to  uie 
land.  It  does  not  ^pear  to  me  the  board  could 
have  the  power  of  depriving  the  plaintiffs  of  any 
remedy  the  statute  gives  against  them  by  anv 
private  arrangements  that  the  board  make  with 
the  persons  to  whom  they  sell  or  lease  for  the 
purpose  of  carrying  out  the  objects  of  the  Act. 
Under  those  circumstances  it  appears  to  me  that 
what  has  been  done  here  is  in  compliance  with 
the  Act,  and  that  the  plaintiffs'  remedy,  if  they 
are  injured,  should  be  by  obtainlDgoompensation 
Sknd  not  by  way  of  injunction.    There  was  one 

other  point  contended  before  me,  namely,  that  the 
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plaintiffs  have  lost  the  right  they  had.  For  the 
parpose  of  my  judement,  down  to  the  present 
time  I  have  assomed  that  the  old  buildings  with 
the  old  lights  were  standing  exactly  as  they  were. 
It  is  said  that,  even  if  the  plaintiffs  were  in  the 
right  in  other  respects,  they  have  by  pulling  down 
the  old  buildings  or  constructing  tne  new  ones 
abandoned  their  ancient  lights,  and  as  such,  even 
if  they  were  right  in  all  other  respects,  they  are 
not  entitled  to  relief  in  respect  of  those  ancient 
lights.  That  is  a  matter  which,  if  the  view  I  have 
OTeviously  expressed  is  right,  cannot  be  decided 
□y  me.  It  mnst  come  before  another  tribunal, 
and,  although  I  have  formed  an  opinion  upon  it,  I 
shall  not  express  that  opinion  in  any  way.  I 
think  it  only  right  to  say,  as  the  matter  was  fally 
argued  before  me,  that  it  seems  to  me  that,  in 
dealing  with  what  is  the  law  applied  to  the  case, 
that  law  should  not  be  looked  for  so  much  in  the 
observations  of  the  learned  judge  in  Hwtchiaaon 
V.  Gopettake  {ttbi  »up.),  as  in  the  decisions  of 
the  Court  of  Appeal  in  the  two  later  cases  of 
Newton  v.  Fender  («W  »up.)  and  SeoU  v.  Pope 
(vbi  tup.),  and  the  other  cases  referred  to  by  me 
in  my  judgment  in  Scott  v.  Pape,  ana  the  argu- 
ment which  Mr.  Giffard  has  put  to  the  contrary 
has  not  convinced  me  that  is  not  so.  Under 
theee  circnmstances  I  simply  refuse  the  motion. 

Solicitors  for  the  plaintiffs.  Bowman  and 
Crawley  Boevey. 

Solicitors  for  the  defendant,  Benhow,  8altv>ell, 
and  Try on. 


QUEEN'S   BENCH  DIVISION. 

April  19,  20,  21,  and  June  23. 

(Before  Lord  Coixkidge,  C.  J.,  Grovx,  J.,  Pollock, 

B.,  and  Hawkins,  J.) 
Beo.  on  the  prosecution  of  The  National  Liberal 
Land  Comfany  Limited  v.  The  Inhabitants 
OP  iHS  County  ot  Sodiuamiton.  (a) 
Bridge — County,  lidbility  of,  to  repair — User  and 
utUity — Aequieteenea  and  adoption — Dedication 
to  the  publi(y— Statute  of  Birvigee  (22  Hm.  8, 
e.  5). 

To  render  the  inhdbitanis  of  a  county  liable  for  the 
repair  of  a  bridge  built  by  a  private  individual, 
and  used  by  the  public,  more  utility  to  and  user 
by  the  public  are  not  conclutive  againat  the 
county ;  nor,  on  the  other  hand,  w  it  neceeaary 
in  every  caae  to  prove,  in  addition  to  such  utility 
and  user,  any  overt  act  of  acquieaeence  or  adop- 
tion by  the  couiUy.  It  ia  in  each  caae  for  the  jury 
to  aay  whether  tlie  evidence  of  utility  and  uaer  u 
tufflcient,  under  aU  the  circumatancea  of  the  caae, 
to  ahow  a  dedication  to  and  adoption  by  the 
county.  In  the  latter  event  only  will  the  county 
be  liaole  to  repair  the  bridge. 
Deciaion  of  Biviaional  Court  {reported  in  66  L.  T. 

Bep.  N.  S.  322)  in  part  ditaented  from. 
This  was  a  motion  to  make  absolute  a  rule  niai 
obtained  by  the  prosecutors  for  the  new  trial  of 
au  indictment  preferred  against  the  inhabitants 
of  the  connty  of  Southampton  for  the  non-repair 
of  a  bridge  built  by  the  prosecutors,  the  National 
Liberal  Land  Company  Limited,  over  the  river 
Itchen. 

The  indictment  first  came  on  for  trial  before 
Stephen,  J.  and  a  special  jury  at  the  Bristol 

(•>  BnxxM  by  r.  A.  OBAnsum,  Xk].,  BMrl(taM»4«w. 


Assizes  in  Feb.  1886,  when,  in  answer  to  a  ques- 
tion left  to  them  by  the  learned  judge,  the  jury 
found  that  the  bridge  in  question  had  been 
dedicated  to  the  public  by  the  prosecutors,  and 
thereupon  a  verdict  of  guilty  was  entered  against 
the  defendants  on  one  of  the  counts.  Upon  the 
other  counts  of  the  indictment  the  defendants 
were  acquitted. 

On  a  motion  for  a  new  trial,  a  divisional  court 
(consisting  of  Wills  and  Orantham,  JJ.)  made 
absolute  the  rule  niai  which  had  been  obtained 
for  a  new  trial,  on  the  ground  that  mere  dedica- 
tion to  the  public  of  the  bridge  was  not  sufficient 
to  make  the  county  liable  for  its  repair,  unless 
there  was  also  evidence  of  acquiescence  I^  the 
county  in  the  building  and  dedication  of  the 
bridge. 

The  facts  of  the  case,  and  the  grounds  upon 
which  this  new  trial  was  granted,  are  fully 
reported  in  56  L.  T.  Eep.  N.  S.  322 ;  17  Q.  B.  Div. 
424;  65  L.  J.  158,  M.  C: 

On  the  re-trial  of  the  indictment  before 
Mat  hew,  J.  and  a  special  jury  at  the  Bristol 
Assizes  in  Feb.  1887,  the  jury  found  a  verdict 
of  not  jguilty,  and  the  defendants  were  acquitted 
accordingly. 

Matbew,  J.  summed  np  the  case  to  the  jury  as 
follows : — Gentlemen  of  the  jury,  the  defendants 
in  this  case  are  the  inhabitants  of  the  county  of 
Southampton.  That  somewhat  vague  and  inde- 
terminate description  is  the  one  oy  which  the 
present  defendants  are  prosecuted,  and  the  prose- 
cutors, whom  we  are  now  informed  are  the 
National  Liberal  Land  Company,  insist  that  the 
inhabitants  of  the  county  of  Southampton  accepted 
a  gift  of  this  bridge  from  them,  the  Land  Com- 
pany, with  the  obligation,  from  the  time  they 
accepted  it,  to  keep  that  bridge  in  rejiair.  Now, 
that  is  the  case  which  is  sought  to  be  made  out 
by  the  prosecutors  against  all  the  inhabitants  of 
the  county.  The  inhabitants  of  the  connty  say  : 
"  We  never  took  upon  ourselves  any  such  burden, 
and  yon  cannot  point  to  any  act  of  any  con- 
stituted authority,  that,  under  any  statute,  or  by 
usage,  or  by  any  other  understanding,  could  be 
fairly  said  to  represent  us  as  a  body,  and  you  can- 
not sbow  that  we  ever  accepted  of  the  gift  of  the 
bridge,  with  the  consequent  liability  to  keep  it  in 
repair."  Now,  gentlemen,  the  law  upon  the  sub- 
ject is  certainly  left  in  some  degree  of  uncer- 
tainty. The  whole  law  of  dedication  to  a  com- 
munity is  a  difficult  topic  to  deal  with,  because  it  is 
not  easv,  when  a  community  does  not  act  through 
properly  constituted  representatives,  but  difficult 
to  prove  the  assent  of  every  individual,  or  the 
assent  of  such  a  majority  of  all  the  individuals  as 
to  lead  to  the  conclusion  that  the  general  body 
agreed ;  but,  at  the  same  time,  the  wiser  and  safer 
course  is  to  put  to  you,  as  plain  men  of  business, 
the  question  whether  you  think  there  has  been 
an^  such  action  on  the  part  of  the  inhabitants  of 
this  county  as  to  indicate  that  they  accepted 
this    gift  with   the  consequent  burden.      Now, 

fntlemen,  what  is  the  history  of  this  property  P 
can  well  understand  a  case  being  presented 
to  a  jury,  where,  for  a  long  time,  the  necessity 
has  been   felt  for    constructing  a   bridge   in  a 

E articular  locality,  and  where  public  meetings 
ave  been  held  indicating  the  necessity  for  such 
communication ;  and  where  applications  have  been 
made  to  quarter  sessions  and  other  public  bodies, 
to  aid  in  the  conatrnction  of  a  bridge,  and  where 
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someone  has  stepped  forward,  after  objection  has 
been  made  that  tne  expenditure  would  be  too  great, 
some  man  of  pnblic  spirit,  and  said,  "Now  I  will 
build  a  bridge."  I  can  well  understand  the  jury 
saying,  under  such  circumstances,  there  was  a 
public  demand  for  it,  and  if  a  man  of  public 
spirit  found  the  money  to  build  the  bridge,  that 
he  did  that  for  the  public  benefit,  and  the  pnblic 
took  it  with  the  understanding  that  they  would 
undertake  the  repair  of  it.  In  such  a  case  as 
that  I  do  not  say  that  it  would  be  law,  but  I  can 
well  understand  in  such  a  case  as  that,  if  the 
inhabitants  after  some  years  had  refused  to  bear 
their  burden,  a  jury  saying,  "We  are  satisfied, 
after  what  took  place  with  reference  to  the 
erection  of  this  bridire,  that  it  was  to  public 
munificence  that  thev  owed  the  bridge,  and  it 
was  accepted  on  behalf  of  the  public  on  the 
understanding  that  the  man  who  found  the  money 
to  build  it  should  not  be  under  the  obligation  of 
keeping  it  for  all  time  in  repair."  As  I  say,  I 
can  understand  that,  but  is  tnis  a  case  of  that 
sortP  Now,  you  havo  heard  the  inhabitants  of 
the  county  twitted  with  their  ingratitude  to  the 
National  Liberal  Land  Company.  Here  was 
17,000J.  worth  of  iron  handed  over  to  this  un- 
grateful county,  and  the  county  took  it,  and  then, 
when  called  upon  to  lay  out  a  few  pounds  in 
painting,  it  declines  to  do  it.  Gentlemen,  do  you 
really  think  that  the  land  company  had  any 
regard  to  the  county  in  the  construction  of  the 
bridge?  It  is  all  very  well  to  bring  down  an 
eminent  politician,  and  to  have  the  great  man 
hand  over  the  bridge  to  the  mayor  of  Southamp- 
ton. The  mavor  of  Southampton  is  not  one  of 
the  present  defendants.  He  is  mayor  of  the 
town  of  Southampton,  a  different  county  from 
this.  Certain  minds  nf  an  ingenious  character 
no  doubt  might  be  disposed  to  infer  that  what 
was  being  done  was  done  purely  out  of  public 
spirit,  and  from  no  other  motive.  But  what  do 
we  know  about  it  now  P  We  know  now  why  that 
bridge  was  built.  The  National  Liberal  Land 
Company  had  bought  an  estate  on  the  other  side 
of  the  nver.  We  do  not  know  what  they  gave 
for  it,  but  we  know  what  it  is  worth  now.  That 
estate,  probabW  consisting  of  green  fields,  being 
cut  off  from  ^nthampton,  and  cnt  off  from  the 
rest  of  the  neighbourhood  by  that  intervening 
river,  the  Itchen,  the  first  thing  to  do,  you  know, 
to  bring  those  green  fields  into  the  character  of  a 
building  estate,  was  to  connect  them  with  the  town 
of  Southampton,  and  coax  the  city  across  the 
river  into  the  green  fields  on  the  other  side  of 
the  Itchen.  For  that  reason,  and  for  that  reason 
only,  I  should  think  (it  is  entirely  for  you),  the 
17,000{.  was  paid.  That  is  a  good  round  sum, 
and  the  property  must  have  been  acquired  under 
favourable  circumstances  to  admit  of  that  expen- 
diture, and  you  will  have  very  little  doubt,  I  should 
think,  that  it  was  the  fact  that  the  bridge  was 

Eut  there  that  gave  that  property  the  value  of 
001.  an  acre,  which  now  they  put  the  propertv 
at.  Those  are  the  circumstances  under  which 
this  bridge  came  into  existence,  and  I  asked  the 
learned  counsel  to  point  out  to  me  any  case  in 
which,  a  bridge  having  been  built  for  purely 
personal  objects  in  the  first  instance,  and  where 
there  was  nothing  more  than  the  fact  that  the 
public  used  it  afterwards,  it  was  held  that  there 
had  been  a  dedication  to  and  an  acceptance  by  the 
pnblio ;  and,  although  cases  were  referred  to,  I  am 


not  aware  of  any  clear  authority  npon  that  point. 
Now,  gentlemen,  that  being  so,  and  these  being 
the  circumstances  under  which  the  bridge  came 
into  existence,  it  is  said  :  "  Why  did  not  someone 
object  to  what  this  company  was  doing,  if  the 
inhabitants  of  the  county  were  not  afterwards  to 
repair  the  bridge  P  "  ■  But  why  should  anyonn 
object  P  The  individuals  who  lived  in  the  neigh- 
bourhood had  the  convenience  of  the  bridge.  It 
was  to  be  a  free  bridge,  and  it  was  convenient  of 
course  that  the  estate  should  communicate 
readily  with  the  town.  Why  should  anyone 
object  P  It  is  said  that  the  navigation  was  inter- 
fered with.  What  proof  is  there  that  it  was 
interfered  with,  so  tnat  anybody  would  be  likely 
to  prosecute  this  company  for  what  it  was  doing  ? 
What  evidence  of  assent  of  the  whole  body  is 
there  P  It  is  said  that  this  road  brings  Southamp- 
ton into  close  communication  with  Chichester 
and  Portsmouth.  Is  that  the  reason  why  the 
bridge  was  put  there  P  People  had  been  living 
there  for  centuries  without  it.  Do  you  think 
there  was  any  anxiety  on  the  part  of  the  people  of 
Southampton  to  have  a  bridge  there  P  It  is  non- 
sense, it  appears  to  me  (but  it  is  entirely  for  you), 
to  say  that  any  such  motive  induced  the  making 
of  that  bridge.  What  object  had  this  company 
in  bringing  their  estate  nearer  Portsmouth 
and  Chichester  ?  None.  They  wanted  to  bring 
it  nearer  Southampton.  That  is  the  one 
point  to  which  their  attention  was  directed. 
They  appear  to  have  known  perfectly  well 
what  this  structure  meant,  and  from  the  first 
have  had  considerable  anxiety  about  getting  the 
county  to  accept  it.  In  those  days  they  appear 
to  have  had  a  natural  doubt  as  to  how  the  county 
was  to  get  it.  They  applied  to  the  trustees  in 
quarter  sessions,  who  I  am  by  no  means  clear  in 
law  represent  the  county,  but  there  is  very  strong 
evidence  that  the  sessions  did  not  undertake  tho 
repair  of  this  structure.  The  quarter  sessions 
did  nothing  in  the  world  to  lead  the  land  com- 
pany to  suppose  they  would  accept  the  burden, 
and  the  company  had  early  intimation  that  the 
county  did  not,  so  far  as  quarter  sessions  could 
decide  the  matter,  undertake  the  burden  of  these 
repairs.  You  know,  shortly  after  the  solemn 
dedication  of  this  bridge,  the  embankment  on  one 
side  of  it  began  to  give  way,  there  was  what 
is  called  a  settlement,  and  that  was  within  a  few 
months  almost  after  the  bridge  was  constructed. 
No  one  can  predict  to  what  extent  The  settlement 
of  a  structure  of  that  kind  may  go,  or  what  may 
take  place  after  it  has  been  standing  for  some 
time.  In  this  case  there  was  a  sub8idenc«,  and 
we  do  not  know  what  it  cost  to  set  it  right,  but  it 
was  set  right  by  those  who  are  suggested  to  be 
the  real  owners  of  the  property,  namely,  the 
National  Liberal  Land  Cfompany,  who  built  the 
bridge.  Rince  then  there  appears  to  have  been 
a  further  settlement.  Now  what  took  place  with 
reference  to  that  is  worth  adverting  to.  This 
company  placed  itself  in  communication  with  the 
surveyor  of  the  county.  The  surveyor  had. 
certain  powers  under  an  Act  of  Parliament  which, 
has  really  no  bearing  on  the  question  of  liability 
whatever.  It  was  one  of  the  conditions  of  being 
allowed  to  build  the  bridge  that  they  should  have 
his  sanction  under  an  Act  of  Parliament,  andthey 
applied  for  his  sanction,  and  he  does  appear  to. 
have  superintended  the  erection  of  the  bridge  itti 
a  certain  sense,  but  he  never  was-  satisfied  aooat. 
digitized  by  VjOOQIC 
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these  approaches,  and  never  gave  a  final  certifi- 
cate in  respect  of  them.  The  people  who  tell  you 
they  have  dedicated  the  bridge  to  the  public, 
and  that  the  public  have  accepted  it,  go  nn  dis- 
cussing with  him  what  final  steps  are  to  be  taken, 
and  do  some  repairs  long  after  the  period  at 
'which  the  bridge  is  thrown  open,  an^  as  they 
say,  the  repairs  are  taken  from  their  shoulders 
and  put  on  to  the  shoulders  of  the  public.  It 
this  company  was  not  liable  for  that,  I 
suppose  they  afterwards  could  say,  "  We  are 
entitled  to  come  down  upon  you  the  county,  not 
onl^  to  repair  it,  but  to  keep  the  bridge  standing, 
Trhich  is  what  you  undertook  to  do  when  you 
accepted  the  dedication  from  us."  They  might, 
or  might  not,  say  that.  So  much  for  the 
repairs  of  the  embankment.  But  then  there  was 
something  more.  A  few  months  after  this  bridge 
bad  been  thrown  open,  and  presented,  with  three 
c»ats  of  paint,  to  the  mayor  of  Southampton,  it 
-wants  a  new  coat  of  paint,  or  rather  two  coats, 
-within  a  few  months.  That  requires  an  expendi- 
ture of  1002.  odd,  or  thereabouts,  and  we  are  told 
that  the  expenditure  under  very  favourable  cir- 
cumst^uices  would  require  to  db  renewed  every 
two  years,  but  the  witness  was  not  prepared  to 
say  it  might  not  be  in  a  much  less  time,  because 
this  bridge  is  in  an  unusually  exposed  position, 
and  so  close  to  sea  water  that  the  process  of  rust 
and  corrosion  may  go  on  very  rapidly.  That 
being  so,  the  public  might  well  tnink  twice  before 
they  acceptea  a  bridge  with  an  obligation  of  that 
sort  upon  the  inhabitants  who  found  their  way 
from  Southampton  previously  without  this  bridge, 
and  without  any  complaint,  so  far  as  we  can  see. 
Why  should  the  county  accept  this  burden  from 
year  to  year,  and  what  is  the  consideration  P  The 
erecting  of  this  bridge  might  be  a  convenience 
to  people  coming  from  a  distance,  but  it  would  be 
&r  more  convenient  to  those  who  expected  to  buy 
or  obtain  laud  on  this  estate.  Gentlemen,  I  do 
not  know  that  I  can  assist  you  further  than  I 
have.  Yon  must  ^ve  your  own  view  about  it. 
Do  you  believe  the  inhabitants  of  this  county  ever 
took  to  this  bridge,  and  are  under  any  obligation 
to  repair  it  P  If  you  think  they  are,  you  will  say 
they  are  guilty  on  the  third  count  of  this  indict- 
ment. If  yon  think  that  is  not  made  oat  to  your 
satisfaction,  you  will  acquit  them. 

The  jury  found  a  verdict  of  not  guilty. 

The  prosecntors,  being  dissatisfied  with  the 
summing-up  of  Mathew,  J.,  obtained  a  rule 
ni*i,  calling  upon  the  defendants  to  show 
canse  why  this  verdict  should  not  be  set  aside 
and  a  new  trial  had  on  (inter  alia)  the  fol- 
lowing grounds :  (1)  That  the  judge  did  not  direct 
the  jury  that  if  they  found  that  so  much  of  the 
brid)B[e  as  is  within  the  county  of  Southampton, 
and  in  a  highway,  -was  erected  in  a  substantial 
and  commodious  manner,  under  the  directions 
and  to  the  satisfaction  of  the  county  surveyor, 
and  that  it  had  been  dedicated  to  and  used  by 
the  public,  and  was  of  public  utility,  and  was  out 
of  repair,  thnv  ought  to  find  a  verdict  of  guilty 
against  the  aef endants ;  (-2)  That  the  judge  did 
not  direct  the  jury  that  the  bridge  had  been 
irrevocably  dedicated  to  the  use  of  the  public,  and 
that  the  prosecutors  could  not  therefore  lesally 
remove  the  same ;  (8)  That  the  judge  directed 
the  jury  that  they  ought  to  acquit  the  defendants 
unless  they  had  accepted  the  dedication  of  the 


bridge  -with  the  intention  of  keeping  it  in  repair ; 
(4)  That  the  judge  left  the  question  of  the  obliga- 
tion to  repair  the  bridge  to  the  jury,  whereas 
such  question  was  upon  the  evidence  a  question 
of  law  and  not  of  fact ;  (5)  That  tho  judge  did  not 
direct  that  if  acquiescence  or  adoption  of  the 
bridge  by  the  public,  or  the  county,  otherwise 
than  by  user,  was  necessary  in  order  to  render 
the  county  liable  to  repair  it,  the  fact  that  no  pro- 
ceedings by  indictment  or  otherwise  had  been 
taken  against  the  prosecutors  in  respect  of  their 
erection  of  such  bridge  in  a  navigable  river,  or  in 
respect  of  their  interference  with  the  rights  of 
tie  public  in  the  foreshore,  was  evidence  of  such 
acquiescence  or  adoption,  and  the  judge  did  not 
direct  the  jury  how,  or  on  whose  part,  acquies- 
cence or  adoption,  if  necessary,  could  have  arisen 
or  taken  place. 

Charlea,  Q.C.  (J.  V.  Austin  and  Sclater  Boothwith. 
him),  for  the  defendants,  showed  cause  against  the 
rule. — The  defendants  having  been  acquitted  on  a 
criminal  charge,  it  is  submitted  that  the  court  has 
no  jurisdiction  to  grant  a  new  trial.  The  prose- 
cutors had  no  power  to  dedicate  the  bridge  in 
perpetuity,  by  reason  of  the  terms  of  their  grant 
from  the  Crown,  which  did  not  constitute  the 
prosecutors  owners  in  fee  simple  : 

B»x  T.  Tht  Jvhabitantt  of  Lindtey,  U  East,  317. 

The  dedication  of  a  way  to  the  public  must  be  in 
perpetuity ;  it  cannot  lie  made  for  a  limited  time, 
certain  or  uncertain : 

Vawet  r.  Hawhint,  4  L.  T.  Bep.  N.  S.  288 ;  8  C.  B. 
N.  S.  848;  29L.  J.  848,  C.  P. 

In  the  present  case  there  is  a  power  of  purchase 
left  in  the  Crown ;  a  right  has  also  been  reserved 
to  the  Board  of  Trade  to  order  the  bridge  to  be 
pulled  down.  The  property  may  be  taken  away 
from  the  prosecutors,  therefore  they  cannot  dedi- 
cate it : 

B»g.  V.  Edit  Mark  Tvtking,  U  Q.  B.  877 ; 

Bra.  V.  InhaUtantt  of  Don»t,  45  L.  T.  Bep.  N.  8. 

The  grant  is  a  licence  revocable  by  the  Crown,  as 
owner  of  the  foreshore,  reserving  to  itself  power 
to  rescind  the  grant  upon  a  particular  state  of 
things  arising.  The  Crown  hab,  at  any  rate,  a 
right  of  re-entry,  and  that  this  is  not  unlawful, 
even  assuming  the  grant  to  have  been  in  fee,  is 
shown  by  21  Jac.  1,  c.  25,  and  the  Queen's 
Remembrancer's  Act  (22  &  23  Vict.  c.  21),  s.  26. 
The  case  of  Flower  v.  Hartopp  (12  L.  J.  507,  Ch. ; 
6  Beav.  476)  is  also  in  point.  There  was  no  power 
in  anyone  to  dedicate  the  bridge  to  the  whole 
public : 

Rimr.Th*  InhabitarU$  ofBvekt,  12  East,  192. 

Unless  a  bridge  is  built  in  the  line  of  an  existing 
highway,  there  must  be  affirmative  evidence  of 
acquiescence  by  the  county,  in  order  to  impose 
upon  it  a  liability  to  repair.  The  county  must 
acquiesce,  in  order  to  make  it  liable,  in  the  build- 
ing and  dedication.  This  bridge  is  not  in  the  line 
of  an  existing  highway  within  the  meaning  of  the 
Statute  of  Bridges  (22  Hen.  8,  c.  6);  it  is  not 
"  broken  in  a  highway."  The  county  should  not 
be  burdened  with  a  great  expense  without  having 
some  means  of  warding  it  off.  The  following 
cases  were  also  cited : 

Rex  V.  The  IrQuMtanit  of  St.  Btnedict,  4  B.  &  Aid. 
447  ■ 

Rbb  y!  The  IiAabUanii  of  the  Wttt  BiUUngpf  York' 

.Wr«,  2  E«t.  34Ji  ligitized  by  GOOg le 
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Bex  T.  The  InhabitanU  of  the  County  of  Glamorgan, 

2  East,  356; 
Bez  T.  The  InhaMarUe  of  Kent,  2  M.  ft  S.  518. 

Sight,  Q.C.  (with  him  Bucknill,  Q.C.,  Pitt-Lewis, 
Q.C.,  and  Alexander  Qlen),  for  the  prosecutors, 
supported  the  rule. — The  prosecutors  were  in  a 
position  to  dedicate  the  bridge  in  question  to  the 
public,  with  the  concurrence  of  the  Crown. 
Whether  or  not  the  Crown  did  dedicate  it  is  a 
question  for  the  jury.  If  the  tenant  at  will 
dedicates,  and  the  owner  in  fee  approves,  there 
can  be  no  objection  to  the  dedication.  The  owner 
in  fee_  did  _de  facto  consent  to  the  dedication  of 
the  bridge  in  question  to  the  public.  A  fee  simple 
estate  carries  with  it  the  right  to  dedicate  the 
land: 

The  London  and  South-Westem  Bailtoay  Company 
V.  Chmm,  46  L.  T.  Eep.  N.  S.  449 :  20  Ch.  Div. 
562. 

The  question  of  dedication  absented  to  by  the 
Crown  is  one  for  the  jury,  and  it  ought  to  have 
been  distinctly  left  to  them.  They  ought  also  to 
have  been  asked  as  to  whether  there  was  an 
adoption  of  the  bridge  by  the  public.  It  is  sub- 
mitted that,  upon  the  grounds  in  the  notice  of 
motion,  there  ought  to  M  a  new  trial. 

Lord  GoLKKiDBE,  C.J. — ^We  have  experienced 
considerable  diflSculty  in  arriving  at  a  decision  in 
this  case,  which,  in  my  opinion,  is  one  of  extreme 
importance  and  one  which  raises  questions  on 
many  points.  However,  we  have  at  last  come  to 
the^  conclusion  that  the  matters  involved  can  bo 
decided  on  one  clear  ground,  and  the  question  to 
which  we  shall  now  address  ourselves  is,  whether 
the  verdict  of  acquittal  has  been  obtained  by  a 
misdirection  to  tne  jury  on  the  part  of  my 
brother  Mathew.  It  will  be  noticed  that  the 
course  of  litigation  in  this  case  has  been  some- 
what remarl^ble.  The  prosecutors,  for  the 
admitted  purpose  of  developing  a  valuable 
building  estate  which  was  their  property,  and 
for  the  purpose  of  inducing  the  mhabitants  of 
Southampton  to  cross  the  river  Itchen  and 
inhabit  the  new  houses  on  the  county  side  of  the 
river,  connected  the  town  of  Southampton  with 
their  estate  by  building  the  bridge  in  question. 
The  bridge  itself  was  built  very  carefully  under 
the  authority  of  the  surveyor,  and  a  very  con- 
siderable amount  of  money  was  expended  upon 
it.  Upon  its  completion,  so  far  as  form  and 
ceremony  are  concerned,  there  was  a  most  solemn 
opening  and  handing  over  of  the  bridge  to 
the  mayor  and  councillors  of  Southampton, 
and  it  was  duly  dedicated  by  the  pvoseoutors  as 
far  as  it  could  IJo  dedicated  by  their  Act,  and  from 
that  day  to  the  present  time  there  has  no  doubt 
been  a  very  considerable  user  of  the  bridge  by 
the  public,  using  the  word  in  the  sense  which  I 
am  about  to  explain.  User  by  the  public  is 
always  treated  as  an  element  in  cases  of  this  sort ; 
but  the  term  public  cannot  always  be  used  in  its 
widest  sense,  as  including  all  the  subjects  of  the 
(^neen,  for  in  this  instance  it  is  really  only  the 
inhabitants  of  a  particular  neighbourhood  who 
use  this  particular  bridge  and  who  benefit  by 
the  user  of  it.  Still  there  has  undoubtedly 
been  abundant  user,  and  proof  of  user  by  and 
utility  to  that  portion  of  the  public  who  have 
used  the  bridge.  In  course  of  time  the  bridge 
fell  into  disrepair,  and  the  prosecutors  indicted 
the  inhabitants  of  the  county  of  Southampton 
for  its  non-repair.    That  indictment  wm  tri^  at 


the  Bristol  Assizes  before  my  brother  Stephen 
and  a  jury,  and  a  verdict  or  guilty  was  pro- 
nounced upon  a  substantial  part  oi  the  indictment, 
while  the  defendants  were  acquitted  upon  several 
other  counts.  With  this  result  both  parties  were 
dissatisfied,  and  consequently  cross-applications 
were  made  to  a  divisional  court,  consisting  of 
WiUs  and  Grantham,  JJ.,  for  a  new  trial.  In  the 
result  the  court  discharged  the  rule  obtained  by 
the  prosecutors,  but  upon  the  defendants'  rule 
they  sent  the  case  down  for  a  new  trial.  The 
case  was  accordingly  re-tried  at  Bristol,  this  time 
before  Mathew,  J.  and  a  jury,  and  upon  this  second 
occasion,  as  a  result  of  the  summing-up  of  the 
learned  judge,  a  verdict  the  other  way  was  pro- 
nounced and  the  county  were  acquitted.  It  ia 
against  that  verdict  of  acquittal,  and  upon  the 
qiiestion  of  the  summing-up,  that  the  prosecutors 
now  move  for  a  second  new  trial.  Therefore  the 
question  now  before  us  is,  whether  under  the 
summing-up  of  my  brother  Mathew  this  verdict 
of  acquittal  can  be  properly  upheld,  and  whether 
the  learned  judge  in  summing-up  as  he  did  mis- 
directed the  jury.  There  arises,  however,  a 
preliminary  question,  whether  under  any  circum- 
stances, a  new  trial  could  be  granted,  seeing  that 
this  case  is  a  crimiual  proceeding,  and  the  verdict 
one  of  acquittal.  One  of  the  points  which  has 
been  laboured  by  counsel  on  behalf  of  the  defen- 
dants is,  that  the  county  having  been  acquitted 
on  a  criminal  charge  cannot  again  be  tried. 
This  is  a  technical  argument,  and  we  accede 
to  it.  I  think  the  true  view  of  the  matter 
is  that  expressed  by  Lord  EUenborongh,  C.J. 
in  the  case  of  Bex  v.  The  Inhabitantt  cf 
Wandswmih  (1  B.  &  Aid.  63).  In  that  case  the 
learned  judge  said  :  "  My  objection  to  making 
this  rule  absolute  is,  that  the  court  will  thereby  be 
doing  indirectly  that  which,  if  they  did  directly, 
would  be  contrary  to  the  established  practice  of 
the  court,  acted  upon  in  a  variety  of  cases ;  that 
is,  they  will  in  effect  be  granting  a  new  trial  in  a 
criminal  case  where  the  defendant  has  been 
acquitted.  But  there  certainly  have  been  in- 
stances (as  in  the  cases  of  Gaversham  and  Kingtton 
Bridge)  where  the  court  has  suspended  the  effect 
of  a  former  verdict  when  great  injustice  would 
arise  from  precluding  further  discussion.  So  in 
this  case,  it  seems  to  me  that,  to  maintain  the 
present  verdict,  would  be  to  send  the  parties  to  a 
second  trial  with-a  millstone  about  their  neck,  the 
weight  of  which  it  would  be  impossible  to  resist. 
There  are  circumstances  which  differ  this  from 
ordinary  cases,  and  make  it  a  case  fit  to  be  tried 
again.  By  staying  the  proceedings,  we  do  in 
effect  give  the  parties  the  benefit  of  an  ulterior 
consideration.  But,  inasmuch  as  this  is  aa  in- 
dulgence, we  shall  impose  it  as  a  term  that  the 
parishioners  of  Wandsworth  (whose  testimony 
would  not  be  legal  evidence,  on  the  ground  of 
interest)  shall  be  examined  at  the  next  trial,  and 
this  rule  shall  only  therefore  be  made  absolute 
upon  the  terms  of  the  prosecutor  consenting  to 
that  effect."  Well,  that  seems  admirably  ex- 
pressed and  to  contain  the  true  rale  which  should 
govern  the  practice  in  this  caae.  If  it  were 
necessary  here,  we  should  therefore  follow  that 
example,  and  should  not  g^ant  a  new  trial,  but 
we  should  suspend  all  further  proceedings  upon 
the  present  indictment,  and  refuse  the  rule  in  its 
form,  and  allow  the  county  to  be  freshly  indicted, 
quite  independently  of  the  first  indictment.    But 
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in  this  case  we  do  not  propose  to  take  that  course, 
becanse  we  think  that  the  learned  judge  was  ri^ht 
in  his  direction  to  the  jury,  and  that  the  verdict 
passed  ought  to  bo  sustained.  In  all  cases  of  this 
kind  the  question  for  the  jury  is,  what  was  the 
true  effect  of  the  evidence  before  them  of  dedica- 
tion and  adoption  by  the  county.  There  must  be 
n.  dedication  and  adoption  in  a  certain  sense.  We 
consider  that  Mathew,  J.  correctly  laid  down  the 
law  to  the  jury,  without  dissenting  from  the  law 
»s  laid  down  'by  Stephen,  J.,  or  the  judgment  of 
Wills  and  Grantham,  JJ.  in  the  Divisional  Court. 
The  opinions  of  those  learned  judges  undoubtedly 
conflicted.  Stephen,  J.  seemti  to  have  laid  it  down 
that  user  by  the  public  was  sufficient  in  itself  to 
render  the  county  liable,  whilst  Wills  and  Grant- 
ham, JJ.  held  that,  in  addition  to  user,  there 
must  be  evidence  of  adoption  and  acquiescence  by 
the  county  in  the  building  and  dedication  of  the 
bridge.  In  his  summing-up  of  the  case  to  the 
inry,  Mathew,  J.  seems  to  have  steered  a  middle 
course  between  the  law  as  laid  down  by  those  two 
courts.  Whether  Stephen,  J.  actually  meant  that, 
g^ranted  a  private  person  built  a  bridge,  and 
granted  that  there  was  strong  evidence  of  utility 
and  user,  that  was  conclusive  against  the  county, 
we  need  not  stay  to  inquire.  If  he  did  so,  we  are 
of  opinion  that  such  was  not  a  correct  statement 
of  the  law.  If  he  meant  that  user  by  the  public 
of  a  private  bridge  built  by  a  private  individnal  for 
bis  own  purposes  was  sufiScient  to  throw  the  burden 
of  repairing  the  bridge  upon  the  county,  we  do  not 
think  that  proposition  sustainable.  If,  on  the 
other  hand.  Wills  and  Grantham,  JJ.  said,  granted 
the  same  premises,  with  proof  of  user  and  utility, 
in  order  to  cast  the  liability  on  the  county  there 
must  also  be  some  overt  act  of  adoption  by  the 
county,  we  think  that  for  that  statement  of  the 
law  there  is  not  sufficient  authority,  and  we  are 
compelled  to  some  extent  to  differ,  and  to  say 
that  to  hold  that  where  there  is  no  such  proof  of 
an  overt  act  of  adoption,  as  well  as  of  user  and 
utility,  there  is  no  evidence  to  fix  the  county  with 
liability  to  repair,  is  a  proposition  too  broad  to 
be  maintainable.  User  may  to  some  extent  be 
evidence  of  dedication.  Proof  of  adoption  as  well 
as  of  user  is  not  absolutely  necessary  in  order  to 
cast  the  burden  of  repair  upon  the  county.  In 
every  case  it  is  a  question  of  evidence,  and  it  is  for 
the  jury  to  say  whether  the  utility  and  the 
amount  of  user  are  sufficient,  under  all  the  cir- 
cnmstances  of  the  case,  to  show  a  dedication,  and 
to  throw  the  liability  to  repair  np>on  the  county. 
Snppose  a  case  of  a  bridge  built  by  a  private  indi- 
vidual for  his  own  ends,  but  which,  as  time  went 
on,  became  of  constant  utility  to  the  public.  In 
such  a  case  it  is  clearly  the  province  of  the  jury 
to  judge  whether  the  evidence  is  sufficient  to  fix 
the  county  with  the  burden  of  its  repair.  The 
evidence  may  or  may  not  be  sufficient  to  fix  them. 
In  each  case  it  is  for  the  jury  to  decide  that  ques- 
tion. That  is  the  law  which  Mathew,  J.  intended 
to  lay  down  at  the  second  trial,  and  we  think  he 
so  laid  it  down.  We  are  unable  to  extract  from 
his  summing-up  anything  that  is  not  the  law,  or 
misleading  to  the  jury.  He  tells  ns,  moreover, 
that  with  the  verdict  of  the  jury  he  is  not  dis- 
satisfied. As  we  find,  therefore,  that  the  verdict 
of  acquittal  has  been  obtained  under  a  correct 
statement  of  the  law,  it  follows  that  it  must  be 
sustained,  and  the  rule  for  a  new  trial  discharged. 
But,  inoamuch  as  many  old  cases  of  great  authority 


have  been  cited  in  argument,  in  which  many  very 
general  expressions  have  been  used  by  lawyers 
of  the  highest  standing,  such  as  Lord  Ellen- 
borough,  Lord  Mansfield,  Blackstone,  and  many 
others,  it  is  felt  that  I  ought  to  say  that  we  do  not 
intimate  the  slightest  doubt  as  to  the  correctness 
of  the  law  aH  laid  down  in  all  those  cases,  and 
notably  in  the  two  cases  of  Rex  v.  The  West- 
Biding  of  Yorkshire  (2  Bast,  342),  and-Esa  v.  The 
Inhabiianls  of  Kent  (2  M.  &  S.  513),  and  also  in 
the  case  of  Bex  v.  The  Inhabitants  of  the  County  of 
Olainorgan  (2  East,  356,  note).  We  apprehend 
that  all  those  cases  contain  a  correct  exposition 
of  the  law.  We  take  the  law  to  be  this,  that, 
granting  a  private  bridge,  built  by  a  private  man 
for  his  own  private  ends,  turns  out  to  be  useful 
to  and  used  by  the  public,  those  facts  are  strong 
and  cogent,  but  not  conclusive,  from  which  a  jury 
may  well  be  warranted  in  finding,  if  there  is  stif- 
ficient  evidence  of  adoption  by  the  county,  that 
the  county  is  liable  to  repair  it  for  the  intnre. 
We  also  entirely  agree  that  the  law  in  those  oases 
is  all  the  stronger  when  the  evidence  shows,  as  a 
matter  of  fact,  that  the  bridge  in  question  was 
built  in  and  so  formed  part  of  an  existing  high- 
way, that  is,  if  its  tcrmmi  end  in  a  highway  on 
either  extremity.  Holding,  therefore,  aa  we  do, 
that  there  has  l>een  no  misdirection,  and  that  the 
verdict  is  amply  supported  by  the  evidence,  and 
that  the  law  is  to  be  found  substantially  correctly 
stated  by  Mathew,  J.  in  his  summing-up,  the  mle 
for  a  new  trial  obtained  by  the  prosecntors  must 
be  discharged. 

Gbove,  J.,  Pollock,  B.,  and  Hawkins,  J.  agreed. 
Bute  for  new  trial  discharged. 

Solicitor  for  the  prosecutors,  F.  A.  A.  Bowland. 

Solicitor  for   the   defendants,  H.  Bovrton,  for 
T.  B.  Woodkam,  Winchester. 


AfrU  19  and  July  5. 
(Before  Skith  and  Wills,  JJ.) 
Gabdneb  (app.)  V.  Mansbbidgb  (resp.).  (a) 
Criminal  law — Wilful  or  malicious  damage  to  real 
property  —  Picking  mushrooms  —  Malicioiu  In- 
Junes  to  PropeHy  Act  1861  (24  #•  25  Vict.  e.  97), 
«.  52. 
The  appellant  was  the  occupier  of  an  imeulHvated 
field  in  which  mushrooms  grew  in  a  taild  state. 
The  mushrooms  which  grew  in  the  saidfield  were 
a  source  of  profit  to  the  appellant.     The  respon- 
dent gathered  mushrooms  to  the  value  of  2s.  in  the 
saidfield,  hut  otherwise  did  no  damage  or  injury. 
The   appellant   having  thereupon  taJcen  out  a 
sum,mons  against  the  respondent  under  sect.  52  of 
the  Malicious  Injuries  to  Property  Act  1861 : 
Held  {affirming  the  decision  of  justices,  who  had 
dis7nissed  the  summons),  that  no  actwH  da/mage 
to  the  really  itself  having  been  proved,  no  offence 
Itad  been  committed  by  the  respondent  within  the 
meaning  of  sect.  52  of  the  said  Act. 
Special  cask,  stated  by  justices  of  the  peace  for 
the  county  of  Sussex,  under  20  &  21  Yict.  c.  48. 

1.  IJpon  the  hearing  of  a  certain  summons  taken 
out  by  the  appellant  against  the  respondent  under 
sect.  52  of  the  Act  24  &  25  Yict.  c.  97,  intituled, 
"  An  Act  to  consolidate  and  amend  the  Statute 
Law  of  England  and  Ireland  relating  to  malicious 

(a)  Beported  by  F.  &.  OtAlumtat,  Eiq.,  B•rTl•t•^»t^Uw 
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injuries  to  property,"  charf^ng  the  respondent 
for  that  he,  on  tne  16th  Oct.  1886,  at  the  parish  of 
FoyningB,  in  the  said  county,  did  wilfully  and 
malicioasly  commit  damage  on  New  House  Farm, 
Foynings,  to  certain  herbage,  mushrooms,  and 
fences  there,  to  the  amount  of  2s.  6d.,  contrary  to 
the  statute  in  that  case  made  and  provided,  the 
justices  dismissed  the  said  summons. 

2.  The  following  facts  were  proved  before  them : 

3.  That  the  appellant  was  the  occupier  of  a 
certain  farm  at  Poynings,  in  the  said  county,  and 
that  a  field  called  Bramleigh  Field  was  part  of 
his  farm.  That  mushrooms  grew  in  the  field,  and 
that  they  were  a  source  of  profit  to  him.  The 
mushrooms  in  this  field  were  worth  about  72.  a 
year  to  the  appellant.  That  on  the  16th  Oct.  1886 
the  appellant  baw  the  respondent  in  the  Bramleigh 
Field  in  a  stooping  position,  and  he  appeared  to 
be  picking  mushrooms,  and  that,  when  be  saw  the 
appellant,  he  ran  away,  and  the  appellant  gave 
chase  and  caught  him  in  an  adjoining  field. 
About  2a.  worth  of  mushrooms  were  then  found 
in  his  basket,  llie  appellant  accused  the  respon- 
dent of  taking  the  mushrooms,  and  the  appellant 
said  they  were  worth  2».  The  respondent  then 
offered  to  give  him  2«.  for  them.  Some  of  the 
mushrooms  were  stated  to  be  smaller  than  the 
appellant  would  have  gathered  them  himself,  and 
that,  if  they  had  been  allowed  to  have  grown  till 
the  next  day,  they  would  have  been  worth  double 
their  then  value;  the  appellant  further  said  that  he 
did  not  cultivate  the  field  for  the  growth  of  mash- 
rooms,  but  that  they  grew  there  in  a  wild  state. 
He  turned  cattle  out  to  graze  in  this  field.  There 
was  no  damage  done  to  the  grass  or  the  fences. 

4.  It  was  submitted  on  benalf  of  the  appellant 
by  his  solicitor,  that  there  was  proof  of  wilful  and 
malicious  damage,  within  24  &  25  Yict.  c.  97,  s. 
52,  by  the  gathering  of  the  mushrooms,  which 
were  said  to  be  of  the  value  of  2«.,  and  that  the 
mushrooms  had  been  gathered  prematurely,  and 
would  have  been  worth  4s.  had  they  been  allowed 
to  remain  growing  one  more  day. 

5.  The  respondent  was  not  professionally  repre- 
sented, and  put  forward  no  argument. 

6.  The  justices  were  of  opinion  that,  as  the 
mushrooms  were  growing  in  a  wild  and  spon- 
taneous manner  in  the  appellant's  field,  they  did 
not  come  within  the  definition  of  cultivated  roots 
or  plants  so  as  to  be  within  the  provisions  of 
sect.  24  of  the  said  Act.  Also  that  there 
was  no  injury  done  to  the  herbage  or  fences. 
That  mushrooms  growing  in  a  wild,  sponta- 
neous manner,  not  being  the  subject  of  larceny 
at  common  law  or  by  statute,  the  circumstances 
of  this  case  did  not  come  within  the  provisions  of 
sect.  52  of  the  said  Act ;  and  they  therefore  gave 
their  determination  against  the  appellant  in  the 
manner  before  stated. 

The  question  of  law  upon  which  this  case  was 
stated  for  the  opinion  of  the  court  therefore  was, 
whether  the  taking  of  mushrooms  growing  in  a 
wild  state  in  the  manner  herein  described  would 
subject  the  respondent  to  a  conviction  under 
either  the  24th  or  52nd  section  of  the  said  Act. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  justices  dismissing  the  said  sum- 
mons was  wrong,  then  it  was  desired  that  the 
court  would,  according  to  the  power  vested  in  it 
under  the  statute  20  &  21  Yict.  c.  43,  remit  the 
case  back  to  them  the  said  justices,  with  the 
opinion  of  the  court  thereon  for  fuiher  considera- 


tion and  adjudication  by  them  the  said  justices ; 
but,  if  otherwise,  then  their  decision  was  to  stand. 

By  sect.  24  of  the  Malicious  Injuries  to  Pro- 
perty Act  1861  (24  &  25  "Vict.  c.  97),  it  is  enacted 
that, 

WhosoeveT  shall  nnlawfully  and  malicioruly  dedtroy, 
or  damage  with  intent  to  destroy,  any  onltivated  root  or 
plant  naed  for  the  food  of  man  or  beast  .  .  .  and 
growing  in  any  land,  open  or  inolosed,  not  bring  a 
garden,  orchard,  or  nnnery  ground,  shall,  on  oonviotion 
thereof  before  a  jnstioe  of  the  peace  .  .  .  either  be 
committed  to  the  common  gaol  or  honse  of  correction 
...    for  any  term  not  exceeding  one  month,  &o. 

By  sect.  52  of  the  same  Act  it  is  enacted  that. 

Whosoever  shall  wilfully  or  malioiously  commit  any 
damage,  injury,  or  spoil  to  or  upon  any  real  or  personal 
property  woatsoerer,  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided,  shall, 
on  oonviotion  thereof  before  a  justice  of  tne  peaue,  either 
be  committed  to  the  common  gaol  or  house  of  oorrection 
.    .    .    for  any  term  not  exceeding  two  months,  &o. 

GoiTxs  Chant,  for  the  appellant,  contended  that 
an  offence  had  been  committed  within  the  mean- 
ing of  sect.  52  of  the  Malicious  Injuries  to  Pro- 
perty Act  1861,  and  that  there  ought  to  have  been 
a  conviction.  The  Act  was  wilful,  and  the  real 
property  would  have  been  more  valuable  if  the 
mushrooms  had  not  been  taken  away. 

BoxaU  for    the  respondent. — It  is  submitted 
that  the  magistrates  were  right  in  acqoitting. 
The  damage  done  was  not  wanton : 
Beg.  V.  Preriney,  8  Cox  C.  C.  505. 

"  Wilfully "  in  the  Act  cannot  mean  "  inten- 
tionally" only;  there  must  be  malice  also.  If 
not,  the  result  of  sects.  24  and  52  of  the  Act 
would  be  that,  for  injury  to  plants  growing  wild 
there  would  be  a  liability  to  imprisonment  for  two 
months,  while,  under  sect.  24,  the  punishment  for 
injuTT  to  cultivated  roots  or  plants  is  limited  to 
imprisonment  for  one  month.  Moreover,  it  is 
submitted  that  a  mushroom,  which  is  a  fnngus 
growing  spontaneously,  cannot  be  said  to  be  real 
property.  There  is  no  legal  property  in  mush- 
rooms.   He  also  cited 

Law  V.  BUrvngham,  46  L.  T.  Bep.  N.  8. 64;  8  Q.  B. 
Div.  283. 


Corrie  OratU  in  reply. 


Owr.  adv.  vuU. 


The  judgment  of  the  Court  (Smith  and  Wills, 
JJ.)  was  delivered  by 

Smith,  J. — ^Tfae  question  for  determination  in 
this  case  is  whether  a  person  who  gathers  mush- 
rooms growing  in  their  natural  state  in  a  field, 
and  who  does  no  other  damage  or  injury,  except 
what  may  be  done  by  the  fact  of  gathering  and 
carrying  away  the  mushrooms  themselves,  can  be 
found  guilty  of  having  "  wilfully  or  maliciously  " 
committed  any  damage,  or  injury,  or  spoil,  to  or 
upon  any  real  or  personal  property  of  a  public  or 
private  nature,  within  the  intent  and  meaning  of 
sect.  52  of  the  Malicious  Injuries  to  Property  Act 
1861  (24  &  25  Vint.  c.  97).  It  could  not,  in  our 
judgment,  be  really  contended  that  a  person  who 
merely  picked  mushrooms  growing  in  a  state  of 
nature  in  a  field  was  gpiilty  of  maliciously  com- 
mitting injury  to  real  or  personal  property ;  but 
it  is  to  be  noticed  that  in  this  52nd  section  the 
words  are  not  "  wilfully  and  maliciously,"  but 
"  wilfully  or  maliciously,"  and  it  is  said  that  an 
offence  is  created  by  this  section  if  a  person  wil- 
fully commits  the  act  even  though  he  has  no 
malice^  or,  in  other  words,  if  he  does  the  act  com* 
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plained  of  intentionally  and  on  purpose.  To  this 
proposition  we  assent,  but  the  question  remains, 
'whether  the  act  complained  of  is  damage,  injury, 
or  spoil  to  or  upon  real  or  personal  property 
'vithin  the  meaning  of  the  Act.  It  was  argued 
that  there  are  only  two  kinds  of  property,  real 
and  personal,  and  if  the  act  complained  of  was 
not  damage  to  personal  property,  which  in  this 
case  it  was  not,  it  must  consequently  be  injury 
to  real  property  within  the  meaning  of  the  Ace. 
To  this  we  do  not  assent.  The  question  is,  do  the 
-words  used  in  the  Act  creating  the  offence  mean 
damage,  injury,  or  spoil  to  the  realty  itself,  or  to 
the  product  of  the  realty  which  may  happen  to  be 
frrowing  thereon  at  the  time  of  the  commission  of 
the  act.  This,  it  appears  to  me,  is  the  ])oint  in 
this  case.  In  our  judgment,  the  Legislature,  in 
the  group  of  sections  commencing  at  sect.  16  and 
ending  at  sect.  24,  deals  with  the  products  de 
facio  growing  upon  the  realty  itself  as  some- 
thing  distinct  and  apart  from  the  realty.  For 
instance,  sects.  20,  21,  and  22  deal  with 
injuries  to  trees,  saplings,  shrubs,  and  under- 
wood, and  make  injuriea  to  such  things  offences 
under  the  Act ;  why  so,  if  such  trees,  saplings, 
Bhrnbs,  and  underwoods  were  to  be  taken  as  part 
of  the  realty  P  Again,  sect.  23  deals  with  injuries 
to  plants,  roots,  fruit,  and  vegetable  production 
growing  in  a  garden  ;  why,  we  ask,  if  such  are  to 
be  taken  as  part  of  the  realty  P  Moreover,  sect.  62, 
which  is  the  section  now  in  question,  has  a  proviso 
in  sect.  53.  Sect.  52,  together  with  this  proviso, 
reads  as  follows :  "  Whoso  wilfully  or  maliciously 
csommits  any  damage,  injury,  or  spoil  to  or  upon 
any  real  or  personal  property  whatsoever  (in- 
cluding injuries  to  trees,  saplings,  shrubs,  or 
underwood),  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided, 
shall  be  guilty  of  an  offence."  We  are  aware  that 
it  ma^  be  said  that  the  proviso  was  inserted  so 
that  it  might  not  be  argued  that  injury  to  a  tree 
under  the  value  of  la.  was  not  punishable  under 
the  Act  (see  sect.  22),  and  we  think  that  it  may 
be  so ;  but,  in  our  judgment,  the  proviso  also  tends 
to  show  that  the  Legislature  did  not  consider  the 
damage  done  to  things  growing  upon  the  realty 
was  damage  to  the  realty  itself.  We  are  unable 
to  give  the  reason,  nor  has  any  been  given  at  the 
bar,  why  the  phraseology  of  sect.  62  should  have 
been  altered  from  "  unlawfully  and  maliciously," 
which  is  that  used  in  sects.  16  to  24,  and  in  many 
other  sections,  to  "  wilfully  or  malicioutily." 
The  history  of  the  legislation  in  this  matter  is 
this :  By  6  Qeo.  3,  c.  48,  s.  4,  persons  were  made 
punishable  by  summary  conviction  who  should, 
"  not  being  lawful  owners  thereof,"  go  into  woods 
or  underwoods  and  commit  certain  classes  of 
damage  to  wood,  underwood,  &c.  By  9  Geo.  3, 
c.  41,  8. 8,  similar  pains  and  penalties  were  imposed 
apon  persons  who,  "  without  legal  right  or  autho- 
rity," should  cut  down  or  destroy  hollies  or 
thoma,  or  certain  other  specified  things  growing 
within  woods  or  wood-grounds.  By  1  Qeo.  4, 
c.  56,  8.  1,  ftersons  were  rendered  punishable  by 
snmmary  conviction  who  should  "  wilfully  or 
maliciously  do  any  damage  to  or  upon  {inter  dUa) 
any  building,  fence,  hedge,  tree,  wood,  underwood, 
orchard,  garden  .  .  .  crops,  vegetables,  plants, 
land,  or  other  matter  or  thing  growing  or  being 
thereon,  or  to  or  upon  real  or  personal  property  of 
any  nature  or  kind  soever."  By  7  <&  8  Geo.  4,  c.  27, 
thrae  and  a  yast  number  of  Acts  creating  offences 


of  varions  descriptions  were  repealed,  and  by  other 
Acts  of  the  session  their  provisions  were  consoli- 
dated and  amended.  Chapter  30  of  that  session  is 
the  Act  for  consolidating  and  amending  the  laws 
relating  to  malicious  injuries  to  property,  and  in 
this  Act  the  classes  of  acts  which  were  before 
made  punishable  if  done  by  persons  "  not  being 
lawful  owners "  of  the  property  to  which  they 
relate,  or  if  done  "  without  legal  right  or  autho- 
rity," were,  for  the  most  part,  introduced  into 
the  new  Act,  but  made  punishable  if  done  "  wil- 
fully and  maliciously."  The  language  of  1  Greo.  4, 
c.  56,  s.  1,  in  so  far  as  it  made  the  offence  complete 
if  done  "  wilfully  or  maliciously,"  was  preserved, 
though  the  class  of  acts  dealt  with  was  restricted 
considerably.  It  may  be  that  the  difference  escaped 
the  draftsman.  The  conjunction  "  or,"  however,  is 
in  7  &  8  Greo.  4,  c.  27,  s.  24,  from  whence  it  has  been 
copied  into  the  similar  consolidating  and  amend- 
ing Act  24  &  25  Vict.  c.  97,  and  whatever  its 
origin  may  bo,  there  it  is,  and  must  be  given  effect 
to  and  respected.  We  are  aware  that,  in  the 
present  case,  the  defendant  had  gathered  mush- 
rooms to  the  value  of  2«.,  and  that  it  is  found  by 
the  justices  in  the  case  that  the  field  in  which 
they  were  gathered  grew  annually  mushrooms  to 
the  value  of  71.,  but  this,  in  our  judgment,  can 
make  no  difference  to  the  determination  of  this 
case.  It  has  been  held  that,  in  order  to  bring  a 
case  within  the  Act  for  causing  malicious  injury 
to  property,  some  actual  positive  damage  must  be 
proved,  and  that  imaginary  damage  will  not 
suffice  (see  per  Best,  C.J.  in  Butler  v.  Turley,  2 
C.  &  P.  589) ;  but,  in  our  judgment,  it  is  not  the 
amount  of  damage  done  (if  some  actual  damage 
is  proved)  which  is  the  test  whether  or  not  an 
offence  within  the  Act  has  been  committed.  The 
Legislature  moreover  has  by  .sect.  24  of  24  &  25 
Vict.  c.  97,  made  it  an  offence  to  unlawfully  and 
malioioosly  destroy,  or  damage  with  intent  to 
destroy,  any  cultivated  root  or  plant  used  for 
food  of  man,  and  for  other  purposes  therein 
named,  and  has  not  made  it  an  offence  (unless  it 
has  done  so  by  sect.  52)  to  destroy  or  damage  un- 
cultivated roots  or  plants.  In  our  judgment,  to 
constitute  an  offence  within  sect.  52  for  com- 
mitting damage,  injury,  or  spoil  to  real  property, 
proof  must  be  forthcoming  of  actual  positive 
damage  (to  use  the  words  of  Best,  C.J.)  to  the 
realty  itself,  and  if,  as  in  this  case,  proof  of 
damage  is  confined  solely  to  damage  to  the  pro- 
duct growing  upon  the  realty  and  consequent 
loss  to  the  owner  of  such  product,  no  offence  is 
established  within  sect.  52  of  the  Act.  There  are 
numerous  sections  in  the  Act,  as  above  pointed 
out,  making  it  an  offence  to  damage  the  product 
of  realty,  and,  in  our  judgment,  unless  a  case  is 
brought  within  those  special  sections  relating  to 
such  products,  damage  done  to  the  product  alone, 
and  not  to  the  realty  itself,  is  no  offence  within 
the  Act.  The  words  of  the  Act  are  damage  "  to 
real  property,"  not  "  loss  to  the  owner  thereof." 
To  hold  otherwise  would  render  a  person  liable  to 
be  convicted  of  a  crime,  and  sent  to  hard  labour 
for  two  months,  for  merely  gathering  primroses, 
blackberries,  or  the  like,  upon  proof  given  of  some 
actual  loss  to  the  owner  thereof ;  whereas  the 
Legislature  by  sect.  24  has  created  the  penalty  of 
one  month  only  for  maliciously  destroying  any 
cultivated  root  or  plant  used  for  the  use  of  man. 
Can  it  be  conceived  that  the  Leg^lature  intended 
that,  for  simply  gathering  mushrooms  growing 
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wild  in  a  field  and  nncnltivated,  a  person  might 
be  liable  to  two  months'  hard  laboar,  whereas  lor 
maliniously  destroying  cultivated  roots  or  plants 
used  for  food  of  man,  he  was  only  to  be  liable  to 
one  month?  It  seems  to  us  impossible.  The 
case  of  Laws  v.  EUringham  (46  L.  T.  Rep.  N.  S. 
CI- ;  8  Q.  B.  Div.  283)  has  decided  nothing  con- 
trary to  the  above,  for  in  that  case  it  was  not 
necessary  to  decide  the  point  now  under  dis- 
cussion, nor  was  it  decided,  or  indeed  discussed. 
In  our  judgment,  the  justices  were  right  in 
refusing  to  convict  in  this  case.  No  damage  to 
the  reaA)y  itself  was  proved,  and  the  sole  evioenca 
of  damage  given  was  the  loss  of  the  mushrooms 
to  the  owner.  The  remedy  of  the  appellant  was 
by  action  of  trespass  in  a  County  Court,  and  not 
by  a  criminal  prosecution  before  justices.  This 
appeal  must  therefore  be  dismissed  with  costs. 

Appeal  diamisied. 

Solicitor  for  the  appellant,  Henry  Souiton,  for 
/.  C.  BtiekweU,  Brighton. 

Solicitors  for  the  respondent,  Prinee  and  Co., 
Brighton. 

Tuesday,  July  12. 
(Before  Wills  and  Gkamtham,  JJ.) 
Baddelet  v.  £axl  Gkanville.  (a) 
Master  and  servant — Breach  of  statutory  duty — 
Volenti   non  fit  injuria — Cool  Mines  Regula- 
tion Act  1872  (35  ^  86  Vict.  e.  76),  ».  62— 
Employers'  Liability  Act  1880  (43  4"  44  Viet, 
c.  42),  s.  1,  sub-sect.  2. 
A  collier  in  the  employ  of  the  defendant  was  kUled 
by  an  accident  which  occurred  by  reason  of  the 
neglect,  on  the  part  of  tlte  defendant,  of   the 
statutory  duty  of  having  a  banksman  at  the  pit's 
mouth  when  the  men  went  up  or  down  the  shaft. 
The  deceased  was  aware  tliat  it  was  not  the  custom 
at  that  pit  to  have  a  banksman  at  the  pit's  mouth 
'      at  certain  hours. 
Held,  that  the  maxim  Volenti  non  fit  injuria  did 
not  apply  where  there  had  been  a  breach  on  the 
part  of  the  defendant  of  a  statutory  duty,  arid 
that  the  widow  of  the  deceased  was  entitled  to 
sue  under  sub-sect.  2  of  sect.  1  of  the  Employers' 
■  Liability  Act  1880. 

Thomas  v.  Quartermaine  (ubi  inf.)  distinguished. 
This  was  an  appeal  by  the  defendant  from  a 
judgment  obtained  against  him  in  the  County 
Court  of  Staffordshire,  holden  at  Hanlev. 

The  action  was  brought  by  the  widow  of  a 
collier  under  sect.  1,  sub-sect.  2,  of  the  Eraplovers' 
Liability  Act  1880,  and  resulted  in  favour  of  the 
plaintiff,  who  was  awarded  1203.  damages. 

The  facts  were  as  follows  :  The  plaintiff  was 
the  widow  of  a  man  who  had  worked  in  the 
defendant's  colliery,  for  the  management  of  which 
there  were  special  rules,  in  accordance  with  the 
provisions  of  sect.  52  of  the  Coal  Mines  Hegula- 
tion  Act  1872.  By  rule  27  of  such  spcial  rules 
it  was  provided  [inter  alia)  that  "  banKsmen  shall 
not  leave  the  pit's  mouth  while  men  are  going  up 
or  down." 

The  deceased  met  with  the  accident  which 
caused  his  death  at  about  midnight,  at  which 
time  there  was  no  banksman  at  the  pit's  mouth, 
in  accordance  with  rule  27,  but  only  a  boy,  and 
it  was  by  his    carelessness    that    the   accident 

(a)  Bepoitad  by  F.  A.  OSAUiSEitif,  Eiq.,  Buiiit«>«t-I«w. 


happened.  It  appeared  that,  according  to  the 
usual  practice  of  the  mine,  as  the  deceased  knew, 
the  banksman  was  never  present  during  the 
night. 

The  learned  County  Court  judge  having,  under 
these  circumstances,  given  judgment  for  the 
plaintiff,  the  defendant  now  appealed. 

Aspland,  Q.C.  (O.  E.  Tyrrell  with  him)  for  the 
appellant. — It  is  first  of  all  submitted  that  the 
learned  County  Court  judge  misread  the  rules  in 
assuming  that  there  was  an  absolute  obligation 
on  the  defendant  to  have  a  banksman  at  the  pit's 
mouth  at  all  times  during  the  progress  of  the  cage 
up  or  down  the  shaft.  The  effect  of  the  rule  is 
merely  that,  if  there  is  a  banksman  there,  he  shali 
not  leave  while  the  men  are  going  up  or  down. 
The  real  and  proximate  cause  of  the  accident  was 
the  improper  act  of  interference  on  the  part  of 
the  boy,  and  not  the  absence  of  the  banksman.  It 
is  further  submitted  that,  as  the  deceased  knew 
that  it  was  not  the  practice  to  have  a  banksman 
at  the  pit's  mouth  in  the  night,  and  must  have 
appreciated  the  danger,  the  maxim  Volenti  non 
JU  injuria  applies,  and  is  an  answer  to  the  action : 

Thonuu  V.  Quartermaine,  55  L.  T.  Bep.  N.  3.  380; 
17  Q.  B.  IHv.  414 ;  18  Q.  B.  Div.  685. 
The  difference  between  the  breach  of  a  statutory 
duty  and  an  obligation  at  common  law  is  not 
maintainable : 

Wilton  T.  Merry  and  Cunninghams,  L.  Bep.  1  Sc. 
App.  326. 
In  his  Judgment  in  Thom^is  v.  Quartermaine 
Bowen,  L.J.  says  :  "  That  which  would  be  negli- 
gence in  a  company  with  reference  to  the  state  of 
their  premises,  or  the  manner  of  conducting  their 
business,  so  as  to  give  a  right  to  compensation 
for  an  injury  resulting  therefrom  to  a  stranger 
lawfully  re-sorting  to  their  premises  in  ignorance 
of  the  existence  of  the  danger,  would  give  no  such 
right  to  one  who,  being  aware  of  the  danger, 
vmuntarily  encounters  it,  and  fails  to  take  the 
extra  care  necessary  for  avoiding  it."  The 
deceased  knew  that  there  was  no  banksman 
present  at  night,  but  he  chose  to  run  the  risk, 
and  waived  any  right  of  action  he  might  have 
had.  It  is  submitted  that  the  maxim  Volenti  Tion 
jit  injuria  applies  to  the  present  case,  and  that 
judgment  ought  to  be  entered  for  the  defendant. 

C.  A.  Bussell  for  the  respondent. — Statutory 
rules  cannot  be  ^t  rid  of  by  a  usage  to  disregard 
them.  In  his  judgment  in  Thomas  v.  Quarter- 
maine (ubi  sup.)  Bowen,  L.  J.  refers  to  statutory 
duties  in  order  to  distinguish  them  from  the  obli- 
gation in  the  class  of  cases  then  under  discussion. 
The  maxim  Volenti  non  fit  injuria  does  not  apply 
where  there  has  been  a  breach  of  a  statutory 
duty.  There  is  no  evidence  in  this  case  that  the 
deceased  knew  that  he  ran  the  risk  of  losing  hi.s 
right  of  action.  Neither  has  it  been  shown  that 
the  deceased  knew  that  he  was  entitled  to  call 
for  the  presence  of  a  banksman.  In  any  case  the 
maxim  could  not  apply  till  it  is  shown  that  the 
deceased  knew  that  he  was  entitled  to  the  right 
or  benefit  which  he  is  alleged  to  have  waived. 
Something  like  a  waiver  must  be  shown  by  the 
other  side.  It  has  not  been  shown  that  the 
deceased  did  anything  to  deprive  himself  of  the 
statutory  protection,  therefore  he  did  not  volnn- 
tarily  incur  the  risk.  This  case  is  distinguishable 
from  Thomas  v.  Quartermaine  on  the  ground  that 
i  there  there  was  a  breach  oE  a  common  law  duty 
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only,  while  hore  there  has  been  a  breach  of  a 
statatory  obligation.  He  also  referred  to  the 
case  of 

Clarke  ▼.  Hoh»»$,  7  Hnxl.  &  N.  937. 
Atpland,  Q.C.  in  reply. 

WiUJB,  J. — In  this  case,  which  is  one  of  con- 
siderable importance,  it  appears  to  me  that,  both 
on  authority  and  on  principle,  the  objections 
iwsed  on  behalf  of  the  defendant  must  tail.  It 
lias  been  first  of  all  contended  that  there  has  been 
no  breach  of  any  statutory  duty  on  the  part  of  the 
owner  of  the  mine.  The  enactment  under  which 
the  special  rules  regulating  this  mine  are  made  is 
sect.  52  of  the  Coal  Mines  Regulation  Act  1872. 
rrhat  section  enacts  that  "  there  shall  be  estab- 
lished in  every  mine  to  which  this  Act  applies, 
such  rules  .  .  .  as  .  .  .  may  appear  best 
oalcnlated  to  preTent  dangerous  accidents,  and  to 
provide  for  the  safety  and  proper  discipline  of 
the  persons  employed  in  or  about  the  mine,  and 
such  special  rules,  when  established,  .  .  . 
lihall  be  observed  in  and  about  every  such  mine, 
in  the  same  manner  as  if  they  were  enacted  in 
this  Act."  The  section  then  goes  on  to  state  the 
penalty  of  failure  to  comply  with  these  special 
rules.  Therefore,  whatever  special  rules  there 
are  have  the  force  of  a  statute,  and  impose  duties 
eqnivalent  in  measure  of  obligation  to  statutory 
duties.  Under  that  section  the  special  rules 
applicable  to  this  mine  were  framed  and  founded. 
We  must  therefore  first  of  all  see  whether  there 
Las  been  a  breach  of  any  of  these  special  rules, 
and  whether  any  of  them  have  been  violated. 
Bale  27  of  the  special  rules  applicable  to  the  mine 
in  question  says  (vnier  alia),  that  a  banksman  must 
be  present  whenever  anyone  goes  up  or  down  the 
mine.  This  is  a  pit  at  which  there  habitually  is 
a  banksman.  It  is  tme  that  he  appears  to  leave 
the  pit's  month  while  a  certain  portion  of  the 
work  is  being  done,  but  it  seems  to  me  that,  when- 
ever he  is  absent  while  the  cage  is  being  raised 
cr  lowered,  on  each  such  occasion  there  is  a  viola- 
tion of  the  special  rule.  It  is  obvious  that  it  can 
make  no  difference  whether  the  particular 
journey  performed  by  the  cage  is  in  the  night  or 
by  day,  or  whether  it  is  at  the  beginning  or  at 
the  end  of  the  day.  The  duties  of  the  banksman 
are  the  same  in  the  one  case  as  in  the  other,  the 
intention  being  to  provide  for  the  safety  of  the 
workmen.  There  was,  therefore,  in  this  case  a 
breach  of  rule  27,  which  constituted  negligence 
on  the  part  of  the  person  having  superintend- 
ence, and  therefore  there  has  been  a  breach  of  a 
statutory  duty.  This  case  is  therefore  bronght 
within  sect.  1,  sub-sect.  2,  of  the  Employers' 
Liability  Act  1880,  establishing  the  liability  of 
the  defendant  unless  there  is  some  other  ground 
to  absolve  him.  It  cannot  be  maintained  that  the 
boy's  carelessness  was  the  primary  cause  of  the 
death  of  the  deceased,  and  that  it  was  not  caused 
Irf  the  absence  of  the  banksman.  I  think  that,  if 
the  banksman  had  been  at  his  post,  and  if 
the  mine  had  been  properly  managed  by  the 
observance  of  rule  27,  tne  result  ot  the  boy's 
negligence  would  not  have  happened.  The  more 
important  question,  however,  and  the  more  diffi- 
cult one,  is  upon  the  question  a§  to  the  applica- 
tion of  the  recent  decision  of  the  Court  of  Appeal 
in  the  case  of  Thomae  v.  Quariermaine  (ubi  aiip.). 
That  case  has  established  the  doctrine  that,  where 
an  action  lies  primd  facie  under  the  Employers' 


Liability  Act  1880,  an  answer  is  supplied  if  the 
servant  has  voluntarily  undertaken  the  risks 
which  proved  fatal.  It  is  a  case  which  in  all 
probabilitv  will  give  rise  to  much  discussion, 
from  the  frequency  with  which  similar  questions 
arise  in  these  courts,  and  therefore  I  shall  not 
attempt  to  lay  down  any  general  rule,  as  it  is 
desiraole  to  confine  oneself  to  the  particular  facts 
of  the  case  under  discussion.  I  do  not  propose 
to  discuss  the  general  meaning  or  limitations  of 
the  maxim  Volenti  non  fit  injuria,  the  applica- 
tion of  which  is  to  be  watched  with  great  care  in 
each  individual  case.  But,  assuming  its  general 
applicability  in  the  widest  sense,  it  is  sufficient 
for  the  purposes  of  the  present  case  that  both  the 
Lords  Justices  who  in  Thomas  v.  Qitartermaine 
{ubi  8up.)  formed  the  majority  of  the  court 
thought  that  the  maxim  did  not  apply  at  all  when 
the  injury  complained  of  arises  from  a  direct 
breach  of  a  statutory  obligation.  I  agree  with 
Mr.  Bussell  that  the  remarks  of  Bowen,  L.J. 
were  not  made  in  a  casual  manner.  It  is  true 
that  the  Master  of  the  Bolls  expressed  a  different 
opinion,  and  that  all  the  observations  made  were 
not  necessary  for  the  decision  of  the  particular 
case,  and  therefore  are  not  a  binding  authority  on 
us.  But  we  have  the  deliberatelyexpressedopiniona 
of  Bowen  and  Fry,  L.J  J.  in  a  case  in  which,  as  it 
is  well  known,  the  judgment  was  long  in  suspense. 
Therefore  I  have  there  an  expression  of  opinion 
which  I  should  follotr.  But  I  think,  further,  that 
there  is  a  great  deal  to  be  said  on  public  grounds 
in  favour  of  that  view.  In  the  first  place  an 
obligation  imposed  by  statute  ought  to  be  capable 
of  enforcement  with  respect  to  all  future  dealings 
affected  by  it.  As  far  as  the  future  is  concerned, 
statutory  obligations  should  be  incapable  of  being 
got  rid  of.  In  respect  of  past  breaches  persons 
may  come  to  what  agreement  they  please.  But 
there  ought  not  to  be  any  encouragement 
to  a  deliberate  engagement  between  A.  and  B. 
that  B.  shall  take  no  action  for  the  breach  of  a 
law  for  the  protection  of  A.  I  do  not  know 
whether  that  would  be  an  illegal  agreement,  as 
being  against  public  policy.  But  it  seems  to  me 
that  it  would  be  contrary  to  public  policy  where 
the  supposed  agreement,  in  conseq  nonce  of  which 
the  principle  Volenti  non  fit  injuria  arises  and 
has  to  be  applied,  comes  to  anything  like  this, 
that  the  maRter  agrees  to  employ  the  servant  on 
the  terms  that  the  servant  will  waive  breaches  by 
the  master  of  a  statutory  obligation,  and  will  in 
that  sense  and  to  that  extent  connive  at  and 
encourage  the  breach  of  a  statute,  the  obligations 
of  which  are  imposed  for  the  benefit  of  others  as 
well  as  of  the  parties  to  the  agreement.  I  am 
inclined  to  think  that  such  an  agreement  would 
be  in  violation  of  public  policv,  and  one  which 
onght  not  to  be  countenanced.  There  is  certainly 
much  that  could  be  ^id  in  favour  of  the  pro- 
position, that  where  an  accident  arises  from  the 
breach  of  a  statutory  obligation  the  maxim  Volenti 
non  fit  injuria  ought  not  to  apply.  In  the  present 
case  I  follow  that  proposition,  and  hold  that,  there 
being  a  breach  of  a  statutory  obligation,  the 
maxim  Volenti  nonfii  injuria  does  not  apply,  and 
therefore  this  case  is  taken  out  of  the  rule  laid 
down  in  Thomas  v.  Quartemaine  {uhi  au^.). 
Therefore  this  appeal  must  be  dismissed  with 
costs. 

Gbamtham,  J. — I  am  of  the  same  opinion.    It 
seems  to  me  that  the  defendant  is  precluded  by 
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thepennliar  character  of  the  decision  in  the  case 
of  llwmaa  v.  Quartermaine  {ubi  svp.)  from  arguing 
that,  in  consequence  of  the  deceased  being  aware 
of  the  danger  of  going  np  and  down  the  pit  when 
he  knew  that  the  banksman  was  away,  the  plaintiff 
cannot  recover.  The  learned  Lords  Justices  who 
decided  the  case  of  Thomas  v.  Quartermaine  («6i 
•up.)  expressly  say  that  their  decision  in  that  case 
is  not  to  apply  where,  as  here,  there  is  a  statutory 
liability.  If  that  is  so,  I  agree  with  the  Master  of 
the  Bolls  that  in  such  a  case  as  this  the  defendant 
would  be  liable.  The  case  of  Blamiret  v.  The 
Lancashire  and  Yorkshire  Bailieay  Company 
(L.  Bep.  8  Exch.  283)  seems  to  me  to  be  an 
important  authority,  and  much  in  point.  Here 
there  has  been  a  distinct  breach  of  a  statutory 
obligation,  and  I  think  that  the  plaintiff  is 
entitled  to  the  judgment  she  has  obtained. 

Appeal  diamiated. 

Solicitors  for  the  plaintiff,  Wedlake,  LetU,  and 
Wedlake. 

Solicitor  for  ths  defendant,  H.  TyrreU. 


Saturday,  June  25. 

(Before  Lord  Colekidge,  C.J.  and  Day,  J.) 

Eeg.  v.  The  Assessment  Committee  oe  St.  Makt, 

IsUNGTON.  (a) 

Poor  rate — Attestment — Alteration  of  value  of  here- 
ditament during  year — Reduction  of  rent — Pro- 
vieional  list — Mandamus  —  Valuation  of  Pro- 
perty (Metropolis)  Act  1869  (32  ^  33  Viet.  c.  67), 
s.  47. 

Where  a  requisition  is  made  to  the  assessment  com- 
mittee of  a  parish  to  appoint  a  person  to  make  a 
provisional  list  under  sect.  47  of  the  Valuation 
of  Property  (Metropolis)  Act  1869,  containing  the 
gross  and  rateable  value  of  an  hereditament  as 
reduced  since  the  making  of  the  valuation  list,  on 
the  ground  that  the  value  has  heen  diminished 
hy  the  falling  off  of  receipts  during  the  year,  if  a 
prima  facie  case  of  reduction  has  been  made  out, 
a  mandamus  will  be  granted  to  compel  the  assess- 
ment committee  to  comply  with  ««cA  requisition. 

BuLE  nisi,  ordering  the  assessment  committee  of 
the  parish  of  St.  Mary,  Islington,  to  show  cause 
why  a  writ  of  m.andamus  should  not  issue  directed 
to  them,  commanding  them  to  appoint  a  person 
to  make  a  provisional  list  for  the  said  parish, 
containing  the  gross  and  rateable  value  of  the 
Eoval  Agricultural  Hall,  as  reduced  since  the 
making  of  the  valuation  list  now  in  force. 

_  The  only  fact  material  to  the  decision  is  that, 
since  the  making  of  the  last  valuation  list,  and 
within  the  current  year,  the  receipts  of  the  Boyal 
Agricultural  Hall  had  decreased  by  about  20001. 
as  compared  with  former  years.  The  proprietors 
thereupon  obtained  the  above  rule  nisi  for  a 
mandamus  that  a  provisional  list  be  made  under 
sect.  47  of  Yaluation  of  Property  (Metropolis)  Act 
1869.  *^ 

By  sect.  46  of  the  Valuation  of  Property 
(Metropolis)  Act  1869,  it  is  enacted  that 

^  Every  valoatian  list  shall  he  revised  in  maimer 
directed  by  this  Act,  and  such  revision  in  evety  period 
of  five  years  shall  be  conducted  as  follows : 

(I)  In  each  of  the  first  four  years  of  such  period  a 
supplemental  list  shall,  if  necessary,  be  made  ont  in  the 
same  form  as  the  valuation  list,  and  shall  show  all  the 

(a)  Beported  by  F.  A.  Cilulrhiix,  Esq.,  Barriitar-«t-L*T. 


alterations  which  have  taken  place  during  the  preoedinjr 
twelve  months  in  any  of  the  matters  stated  in  the  valua- 
tion list,  but  shall  contain  only  the  hereditaments 
affected  by  snch  alterations  : 

(2)  In  the  fifth  year  of  every  such  period  the  OTerseers 
shall  make  a  new  valuation  list. 

By  sect.  47  of  the  same  Act,  it  is  enacted  that. 

If  in  the  course  of  anr  year  the  value  of  any  heredita- 
ment is  increased  by  tne  addition  thereto  or  erection 
thereon  of  any  building,  or  is  from  any  cause  increased 
or  reduced  in  value,  the  following  provisions  shall  have 
effect: 

(1)  The  overseers  of  the  parish  in  which  such  heredita- 
ment is  situate  may,  and  on  the  written  requisition  of 
the  assessment  committee,  or  of  any  ratepayer  of  the 
union,  or  of  the  surveyor  of  taxes  for  the  district  shall, 
send  to  the  asssssment  committee  a  provisional  list  con- 
taining the  gross  and  rateable  value  as  so  increased  or 
rednced  of  snch  hereditament. 

(2)  A  copy  of  the  requisition  shall  be  sent  by  the 
person  making  it  to  the  clerk  of  the  assessment  com- 
mittee, and  if  within  fourteen  days  after  the  requisition 
has  been  served  on  the  overseers  they  make  default  is 
sending  such  provisional  list,  he  shall  forthwith  summon 
the  assessment  committee,  and  the  assessment  com- 
mittee shall  appoint  a  person  to  make  suoh  provisional 
list,  in  the  same  manner  as  is  in  this  Act  provided  in 
this  case  of  the  overseers  failing  to  transmit  a  valuation 
Ust. 

Jelf,  Q.C.  (J.  V.  Austin  with  him),  for  the 
assessment  committee,  showed  cause.  —  First, 
it  is  submitted,  that  the  alteration  which  has 
taken  place  here  in  the  value  of  the  Agricnltnral 
Hall  is  not  an  alteration  within  the  meaning  of 
sect.  46  of  the  Act  of  1869.  Secondly,  if  the 
alteration  is  within  that  section,  the  application 
of  sect.  47  is  confined  to  cases  where  the  nature  of 
the  alteration  is  structural  or  jitMisi-structaral. 
The  alteration  mnst  be  structural  or  ejusdem 
generis,  such  as  building  a  new  wing,  or  pulling 
one  down,  which  would  be  a  tangible  change. 
But  the  section  gives  no  right  to  introduce  even 
a  large  reduction  in  rent.  The  case  of  Reg.  y. 
The  Overseers  of  Bermondsey  (14  Q.  B.  Div.  351) 
is  relied  upon  by  the  other  side,  hot,  as  far  as  the 
discretion  of  the  overseers  is  concerned,  that  is  a 
decision  in  favour  of  the  assessment  committee. 
The  case  of  Reg.  v.  The  New  River  Company  (40 
L.  T.  Bep.  N.  S.  322;  4  Q.  B.  Div.  309)  was  also 
cited. 

Castle,  for  the  Boyal  Agricultural  Hall,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — I  understand  a  primd 
facie  case  to  have  been  made  out  of  the  reduction 
in  value  of  the  premises  of  the  applicants  from 
some  cause  or  other.  The  present  application  is 
made  under  sect.  47  of  the  valuation  of  Property 
(Metropolis)  Act  1869,  and  we  are  asked  to  say 
that  a  person  should  be  appointed  to  make  a  pro- 
visional list,  showincr  the  decrease  in  value  of  the 
Eoyal  Agricultural  Hall  within  the  year.  It  is 
suggested  that  sects.  46  and  47  of  the  Act  of 
1869  both  apply  to  cases  where  there  have  beea 
structural  alterations,  and  counsel  for  the  assess- 
ment committee  have  argued  at  great  length  to 
show  that  there  might  be  inconveniences  in  from 
time  to  time  applying  the  provisions  of  sect.  47 
in  any  case  where  a  primd  facie  case  of  reduction 
in  rateable  value  has  been  made  ont.  Whether 
that  is  BO  I  am  not  prepared  to  say.  These 
statutes  deal  with  practical  matters,  and  their 
interpretation  fs  to  be  governed  by  practical  con- 
siderations. It  is  manifest  that  where  there  is  a 
set-up  standard  of  valuation  for  a  fixed  time, 
common  justice  demands  that  there  should  be  a 
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means  of  correcting  ^reat  changes  in  yalae,  if 
they  take  place  within  the  year.  As  to  the 
beginning  of  each  year,  eect.  46  enacts  that  a 
supplemental  list  may  be  made  out,  showing  the 
Alterations  in  value  which  have  taken  place 
daring  the  preceding  twelve  months.  But  inas- 
xnnch  as  there  may  be  changes  of  value  in  indi- 
vidnaJ  cases  snfficient  to  call  for  a  reduction  or 
increase  within  the  course  of  one  year,  as  well  as 
'within  the  course  of  five  years,  sect.  47  has  been 
added.  It  provides,  and  in  my  opinion  very 
JDStly,  that  "  if  in  the  course  of  any  year  the 
▼alne  of  any  hereditament  is  increased  by  the 
addition  thereto  or  the  erection  thereon  of  any 
building,  or  is  from  any  cause  increased  or 
redaced  in  value,"  the  overseers  of  the  parish 
may,  and  in  certain  cases  must,  make  a  pro- 
visional list  containing  the  gross  and  rateable 
value  of  such  hereditament  as  so  increased  or 
rednced.  The  only  question  for  us,  as  it  seems  to 
me,  is  whether  a  prima  facte  case  has  been  made 
out  to  call  npon  the  assessment  committee  to 
hear  and  determine  whether,  from  any  cause,  the 
Soyal  Agricultural  Hall  has  been  increased  or 
Tedaced  in  rateable  value  within  the  course  of  the 
jrear.  The  assessment  committee  may  decide 
the  question  one  way  or  the  other,  but  I  think 
lihey  must  hear  and  determine  it.  That  is  in 
Accordance  with  the  plain  and  simple  construc- 
tion of  the  Act  of  Parliament.  I  venture  to 
«dopt,  and  to  adopt  with  satisfaction,  the  words  of 
CocKbnm,  CJ.  in  the  case  of  Beg.  v.  The  New 
Miver  Company  (40  L.  T.  Bep.  N.  S.  322;  4  Q.  B. 
Div.  309).  In  his  judgment  in  that  case  he  says : 
"  Now,  the  matters  stated  in  the  valuation  list 
(that  is,  the  quinquennial  list)  include,  amongst 
ethers,  the  gross  and  the  rateable  value.  If, 
therefore,  any  alteration  has  taken  place  in  any 
year  of  the  quinquennial  period  in  the  gross  or 
rateable  value,  that  is  to  be  the  subject-matter  of 
this  supplemental  list.  The  provision  of  the  Act 
is  very  clear,  and  more  intelligible  than  statutory 
enactments  usually  are.  I  cannot  help  thinking 
that  it  was  intended  to  rectify  what  might  other- 
wise work  very  unjustly — a  valuation  to  extend 
for  a  period  of  five  years  without  any  opportunity 
of  amending  it  if  it  ceased  to  be  in  harmony  with 
the  actual  facts.  If  by  any  extraordinary  or 
unlooked-for  circumstances  the  value  of  the  given 
property  should  be  greatly  increased  on  the  one 
nand,  or  greatly  decreased  on  the  other,  then 
the  assessment  ought  not  to  continue  to  exist 
and  taxes  to  be  levied  upon  such  an  altered 
state  of  circumstances."  It  is  true  that  that  is  a 
decision  upon  sect.  46  of  the  Act,  and  sect.  46 
only,  but  I  agree  with  the  principle  .there  ex- 
premeA.  and  I  adopt  it  entirely ;  the  language  used 
IS  precise  and  excellent,  and  it  exactly  expresses 
my  view.  The  language  of  sect.  47  shows  plainly 
what  the  Legislature  meant.  It  would  be  unjust 
that  the  assessment  committee  shonld  not  take 
into  account  a  reduction  in  value  of  20002.  a  year. 
The  decision  in  Beg.  v.  The  Aatestmeat  Committee 
of  the  Poplar  Union  (51  L.  T.  Eep.  N.  S.  97 ;  13 
Q.  B.  Div.  364)  is  also  in  favour  of  this  view.  It  is 
immaterial,  for  the  purposes  of  this  case,  to  con- 
sider the  difference  of  opinion  between  Lord  Esher, 
H-B.  and  Fry,  L.J.,  but  they  both  agree  as  to  the 
effect  of  sect.  46  of  the  Act  during  the  quinquen- 
nial period,  where  there  has  been  a  diminution  in 
the  rateable  value  within  the  year.  The  principle 
acted  npon  there  is  applicable  to  the  case  before 


us.  In  my  opinion,  whether  we  look  at  the  Act 
apart  from  or  together  with  the  cases,  it  is  clear 
that  the  mandamus  must  go. 

Dat,  J. — ^I  agree. 

Bule  absolute  for  mandamus. 

Solicitors :Kingsford,Dorman,a,nA  Co.;  William 
Lewis. 


Thursday,  July  14. 

(Before  Stephen  and  Wills,  JJ.) 

The  Attorney-Genekal  v.  Heywood  axd 

OTHERS,  (a) 

Inland  Bevenue — Stamp  duty  on  accounts — Volun' 
tary  settlement — "  Interest  for  life,  or  other  period 
determinable  by  reference  to  death,"  reserved  to 
settlor — Customs  and  Inland  Bevenue  Act  1881 
(44  ^  45  Vict.  e.  12),  *.  38,  sub-sect.  2  (c). 

By  a  voluntary  settlement  the  settlor  assigned  to 
trustees  a  fund,  with  tJie  interest  due  and  to 
become  due  thereon,  upon  certain  trusts,  and  with 
and  subject  to  certavn  powers,  provisoes,  agree- 
ments, and  declarations. 

It  was  by  the  deed  of  settlement  agreed  and  declared 
that  the  trustees  should,  during  the  life  of  the 
settlor,  apply  tlie  income  of  the  said  fund,  in  their 
discretion  and  without  anticipation,  for  the  benefit, 
maintenance,  and  personal  support  of  tlie  settlor 
and  his  wife  and  children,  or,  at  the  discretion 
of  the  trustees,  for  the  benefit,  maintenance,  and 
personal  support  of  one  or  m^re  of  such  persons 
to  the  exclusion  of  the  others. 

After  the  settlor's  death  the  fund  was  to  he  held  for 
tlie  benefit  of  his  widow  and  children. 

Held,  that,  by  such  voluntary  settlement,  on  interest 
for  life  in  the  fund  was  reserved  to  the  settlor, 
withtn  the  meaning  of  sub-sect.  2  (c)  of  sect.  38 
of  the  Customs  and  Inland  Bevenue  Act  1881, 
and  that  therefore,  on  the  death  of  the  settlor, 
stamp  duty  w(is  payable  upon  the  fund. 

Information     by     the    Attorney-General,    the 

material  part  of  which  was  as  follows : — 

1.  The  object  of  this  information  was  to  recover 
the  account  duty  payable  under  the  provisions  of 
sects.  38  and  39  of  the  Customs  and  Inland  Revenue 
Act  1B81,  in  respect  of  the  property  passing  under 
the  voluntary  settlement,  dated  the  15ui  June 
1878,  hereinafter  stated,  on  the  death  of  the 
settlor,  Edmund  Feel,  who  died  on  the  9th  June 
1885. 

2.  By  an  indenture,  dated  the  15th  June  1878, 
and  mode  between  the  said  Edmund  Peel,  of 
Boxwell  Court,  near  Wotton-under-Edge,  in  the 
county  of  Gloucester,  Esq.,  and  Jessie  Ann,  his 
wife,  of  the  one  part,  and  the  defendants  Edward 
Stanley  Heywood,  Geoi-ge  James  Playfair,  William 
Smoult  Playfair,  and  Sydney  Peel  of  the  other 
part,  reciting  that  the  said  Edmund  Peel  was 
desirous  of  settling  the  sum  of  43,0002.  belonging 
to  him,  and  then  in  the  hands  of  the  firm  oi 
Messrs.  John  Peel  and  Co.,  of  Manchester,  upon 
the  trusts  thereinafter  declared,  and  reciting  that, 
for  the  purposes  of  effectuating  the  said  desire, 
the  said  Edmund  Peel  had  agreed  to  assign  the 
said  sum  of  43,0002.  to  the  said  Edward  Stanley 
Heywood,  George  James  Playfair,  William  Smoult 
Playfair,  and  Sydney  Peel,  who  had  consented  to 
act  in  the  execution  of  the  trusts  of  the  now 
stating  indenture,  it  was  witnessed  that,  in  pur- 

(a)  Beportad  by  F.  A.  ORAOSBBlil,  Eaq.,  BarrUter-at-I«w. 
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Buance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  the  said  Edmund  Peel  did  thereby 
asflign  unto  the  said  Edward  Stanley  Heywood, 
George  James  Playfair,  William  Smoult  Playfair, 
and  Sydney  Peel,  their  executors,  administrators, 
and  assigns,  all  that  the  principal  sum  of  43,0002. 
belonging  to  him,  the  said  Edmund  Peel,  and  then 
in  the  hands  of  the  firm  of  Messrs.  John  Peel  and 
Co.,  Manchester,  and  the  interest  then  due  and 
thenceforth  to  become  due  for  the  same,  together 
with  power  for  the  said  Edward  Stanley  Hey  wood, 
George  James  Playfair,  William  Smoult  Playfair, 
and  Sydney  Peel,  and  the  survivor  and  survivors  of 
them,  and  the  executors  or  administrators  of  such 
survivor,  and  their  or  his  assigns,  in  the  names 
or  name  of  the  said  Edmund  Peel,  his  executors 
or  administrators  or  otherwise,  to  demand,  sue 
for,  or  recover,  and  give  valid  receipts  for  the 
said  principal  sum  of  43,0002.,  and  all  interest  due 
and  to  become  due  for  the  same ;  to  have  and  to 
hold  the  said  principal  sum  and  interest  thereon, 
before  assigned  or  intended  so  to  be,  unto  the  said 
Edward  Stanley  Heywood,  George  James  Play- 
fair, William  Smoult  Playfair,  and  Sydney  Peel, 
their  executors,  administrators,  and  assigns,  upon 
the  trusts  and  with  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations  therein- 
after declared  and  contained  concerning  the  same 
respectively ;  and  it  was  thereby  agreed  and 
declared  that  the  said  Edward  Stanley  Heywood, 
George  James  Playfair,  William  Smoult  Playfair, 
and  Sydney  Peel,  and  the  survivors  and  survivorof 
them,  and  the  executors  and  administrators  of 
snch  survivor,  and  their  or  his  assigns  (who  were 
thereafter  called  the  trustees  or  trustee  for  the 
time  being),  should  either  permit  the  said  sum  of 
43,000?.  to  remain  in  the  hands  of  the  said  firm  of 
Messrs.  John  Peel  and  Co.,  or  should  call  in  and 
obtain  payment  of  the  whole  or  any  part,  and 
should  invest  the  moneys  so  called  in,  in  the 
names  or  name  of  them  or  him,  the  trustees  or 
trustee  for  the  time  being,  in  any  of  the  public 
stocks  or  funds  or  Government  securities  of  the 
United  Kingdom  or  India,  or  in  stock  of  the 
Bank  of  England,  or  upon  freehold,  copyhold, 
leasehold,  or  chattel  real  securities  in  England  or 
Wales,  or  in  or  upon  the  debentures,  debentirre 
stock,  or  guaranteed,  or  preference,  or  other 
stocks,  or  shares  of  any  railway  company  of  the 
United  Kingdom  or  India,  upon  or  in  relation  to 
which  a  fixeid  or  minimum  interest,  or  dividend, 
or  rent,  or  rentcharge  should  be  secured  or 
guaranteed  by  the  same  or  any  other  company, 
or  by  the  Government  of  India  (bnt  not  in  any 
other  mode  of  investment),  and  might  from  time 
to  time  vary  or  transpose  such  stocks,  funds, 
shares,  and  securities  into  or  for  others  of  any 
nature  thereby  authorised :  provided  always,  and 
it  was  thereby  agreed  and  declared,  that  the  said 
sum  of  43,0001.,  or  any  part  thereof,  should  not,  so 
long  as  interest  thereon  at  the  rate  of  5  per  cent, 
was  regularly  paid  by  the  said  Messrs.  John  Peel 
and  Co.,  be  called  in  during  the  lifetime  of  the 
said  Edmund  Peel  without  nis  written  consent, 
unless  it  should  at  any  time  become,  in  the 
opinion  of  the  trustees  or  trustee  for  the  time 
being,  absolutely  necessary  for  the  safety  of  the 
trust  funds  to  call  in  snch  said  sum  of  43,0002.  or 
any  part  thereof,  in  which  case  it  should  be  law- 
ful for  the  trustees  or  trustee  for  the  time  being 
to  do  so  without  the  consent  of  the  said  Edmund 
Feel     and  it  was  thereby  agreed  and  declared 


that  the  trustees  or  trustee  for  the  time  being 
should,  during  the  life  of  the  said  Edmund  Feel, 
pay  or  apply  the  income  of  the  said  sum  of 
43,0002.,  or  of  the  stock,  funds,  or  securities,  for 
the  time  being  representing  the  same,  or  any  part 
thereof,  in  their  or  his  discretion,  as  the  same 
should  become  payable,  and  without  anticipation, 
for  or  towards  the  benefit,  maintenance,  and 
personal  support  of  the  said  Edmund  Feel 
and  his  wife,  the  said  Jessie  Ann  Feel, 
or  any  future  wife,  and  of  the  child  or 
children  or  other  issue  of  the  said  Edmund 
Peel  for  the  time  being  in  existence  (whether  by 
the  said  Jessie  Ann  Peel  or  by  any  future  wife), 
or,  at  the  discretion  of  the  trustees  or  trustee  for 
the  time  being,  for  or  towards  the  benefit,  main- 
tenance, and  personal  support  of  snch  one  or 
more  to  the  exclusion  of  the  others  or  other  of 
such  objects  of  the  present  discretion,  any  trust  or 
power,  as  the  trustees  or  trustee  for  the  time 
oeing  should  think  proper,  and  should  during  the 
life  of  the  said  Edmund  Peel  accumulate  the 
residue  (if  any)  of  the  same  income  in  the  way  of 
compound  interest,  by  investing  the  same  and 
the  resulting  income  thereof  from  time  to  time 
in  some  of  the  stocks,  funds,  or  securities 
thereinbefore  specified,  for  the  benefit  of  the 
person  or  persons  who,  under  the  trusts  therein 
declared,  might  become  entitled  thereto,  but 
nevertheless  ysuch  accumulation  should  not  be 
made  or  continued  after  the  expiration  of  twenty- 
one  years  from  the  date  of  the  now  stating 
presents. 

Provided  nevertheless  that,  notwithstanding 
the  direction  to  accumulate  lastly  thereinbefore 
declared,  it  should  be  lawful  for  the  trustees  or 
trustee  for  the  time  being,  in  case  the  income  of 
the  trust  premises  should  not  in  their  opinion  be 
sufficient  at  any  time  during  the  life  of  the  said 
Edmund  Peel  for  the  proper  maintenance  and 
personal  support  of  the  objects  of  the  discretionary 
trust  or  power  thereinbefore  contained,  to  resort 
to  and  make  use  of  the  whole  or  part  of  snch 
accumulations  of  income,  or  the  stock,  funds,  and 
securities  representing  the  same,  or  the  income 
thereof,  in  aid  of  the  income  of  the  original  trust 
premises.  And  it  was  thereby  agreed  and  declared 
that  from  and  after  the  decease  of  the  said 
Edmund  Peel,  the  trustees  or  trustee  for  the  time 
being  should  stand  possessed  of  the  trust  pre- 
mises, and  of  all  accumulations  of  income  (if  any) 
in  favour  of  his  widow  and  children. 

3.  From  the  date  of  the  said  settlement  to  tho 
death  of  the  said  Edmund  Peel,  which  event 
happened  on  the  9th  June  1885,  the  income  of  the 
f  onus  comprised  in  the  said  settlement  continued 
(as  previously)  to  be  received  by  him,  being  paid 
to  tne  credit  of  his  account  with  his  bankers. 
Messrs.  Herries  and  Co.,  and  such  Income  was 
used  and  applied  for  his  benefit. 

4.  The  defendants  have  assumed  the  manage- 
ment of  the  property  comprised  in  the  settlement 
which  is  personal  or  movable,  but  they  refuse  to 
deliver  an  account  of  snch  property  duly  stamped 
pursuant  to  the  provisions  of  sect.  38,  sub- 
sect.  2  (e)  and  sect.  39  of  the  Customs  and  Inland 
Bevenue  Act  1881,  and  they  contend  that  such 
property  does  not  &11  under  the  description  in 
the  sub-sect.  2  (o)  of  sect.  38  of  the  said  Act,  and 
that  no  interest  of  any  kind  terminating  with  his 
life  was  reserved  to  the  settlor  under  the  said 
settlement  either  expressly  or  by  implicatioDp. 
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The  information  on  behalf  of  Her  Majesty 
prayed  as  follows : 

1.  That  it  might  be  declared  that  the  defen- 
dants yrere  bound,  within  the  period  prescribed 
by  sect.  39  of  the  Customs  and  Inland  Revenue 
Act  1881,  after  the  death  of  the  said  Edmund 
Feel,  to  deliver  to  the  Commissioners  of  Inland 
Beveniie  upon  oath  an  account,  duly  stamped  as 
required  by  the  said  Act,  of  the  property  passing 
uider  the  said  indenture  of  settlement  dated  the 
15th  day  of  June  1878,  and  to  pay  the  duty 
chargeable  under  the  said  Act  on  the  account  so 
delivered,  according  to  the  value  of  the  said 
property. 

2.  That  an  account  might,  if  oecessary,  be 
directed  to  ascertain  the  amount  of  the  duty  so 
payable  as  aforesaid,  and  that  the  defendants,  the 
trustees  of  the  said  settlement,  might  be  ordered 
to  pay  the  amount  of  such  duty  to  the  Receiver 
of  Inland  Revenue. 

3.  That  the  court  might  give  such  further  or 
other  relief  in  the  premises  as  the  case  might 
require. 

By  sect.  38  of  the  Customs  and  Inland  Revenue 
Act  1881  (44  Vict.  c.  12)  it  is  enacted  that 

(1.)  Stamp  daties  at  the  like  rates  as  are  by  this  Act 
charged  on  affidavits  and  inventorieB,  shall  be  charged 
and  paid  on  acconnts  delivered  of  the  personal  or  mov- 
able property  to  be  included  therein  according  to  the 
Tilne  thereof. 

(2.)  The  personal  or  movable  property  to  be  inclnded 
in  an  account  shall  be  property  of  the  following  descrip- 
tion, viz.  : 

(c)  Any  property  passing  nnder  any  past  or  fntore 
Tolnntary  settlement  made  by  any  person  dying  on_  or 
after  such  day  by  deed  or  other  instrument  not  taking 
effect  as  a  will,  whereby  an  interest  in  snch  property  for 
life  or  any  other  period  determinable  b^  reference  to 
death  is  reserved,  either  expressly  or  by  implication,  to 
the  settlor,  or  whereby  the  settlor  may  have  reserved  to 
UmseU  the  right,  by  the  exercise  of  any  power,  to  restore 
to  himself  or  to  reclaim  the  absolnte  mterest  in  such 
property. 

Sir  Hiehard  Webiter  (A.-6.)  and  Vaughan 
Eatokins  (Sir  Edward  Clarke  (S.-G.)  with  them) 
for  the  Crown. — It  is  submitted  that  upon  the 
terms  of  the  deed  of  settlement  there  was  reserved 
to  the  settlor  an  interest  for  life  in  the  fond. 
There  is  also  an  interest  of  a  contingent  character 
reserved  under  the  deed  to  the  settlor.  The 
income  is  to  be  applied,  during  the  life  of  the 
settlor,  in  the  discretion  of  the  trustees,  towards 
the  maintenance  and  personal  support  of  the 
settlor  and  his  wife  and  children,  or,  in  the  dis- 
cretion of  the  trustees,  for  the  benefit  of  one  or 
more  of  them.  That  is  an  interest  reserved  to 
the  settlor  for  life  or  some  other  period  deter- 
minable b^  reference  to  death,  either  expressly 
or  by  implication.  The  intervention  of  the  trustees 
can  make  no  difference  for  this  purpose;  the 
settlor  has  got  the  interest  of  the  trustees  ap- 
pointing to  him.  Under  the  trust  in  the 
deed,  in  default,  after  twenty-one  years,  during 
the  settlor's  life,  of  execution  of  any  prior 
trust,  the  Court  of  Chancery  would  have 
divided  the  funds  equally  among  the  settlor, 
his  wife  and  children,  if  there  had  been  no  dis- 
cretion to  the  trustees.  That  was  expressly 
stated  by  Lord  Cottenham  in  Burrough  v.  PhUcox 
(5  M.  &  C.  92).  Therefore,  apart  from  the  express 
trust  contained  in  the  deed,  there  is  also  an 
interest  reserved  by  implication  to  the  settlor, 
determinable  by  his  death.  Broadly,  the  meaning 
of  sect.  38,  sub-sect.  2  (c)  of  the  Act  would  seem  to 


be  that  if,  by  such  a  settlement,  the  settlor  entirely 
divested  himself  of  the  fund  and  made  it  over  to 
someone  else,  so  that  all  beneficial  interest  in  it 
is  lost  to  the  settlor,  the  property  so  made  over 
is  not  to  be  chargeable.  But  if  the  settlor  retains 
anything  which  can  reasonably  be  called  an 
interest,  even  though  it  be  only  a  power  of  settling, 
this  section  comes  in,  and  whenever  that  interest 
ceases,  which  it  does  finally  upon  the  death  of  the 
settlor,  the  duty  becomes  payable.  The  only 
difficulty,  if  any,  in  working  out  this  trust  seems 
to  arise  from  the  fact  that  the  settlement  takes 
the  form  of  a  power ;  but  it  is  a  power  in  the 
nature  of  a  trust.  Where  there  is  such  a  trust,  to 
the  benefits  of  which  a  person  is  entitled,  that  is 
an  interest.  That  is  a  principle  well  recognised 
in  the  Court  of  Chancery.  It  is  therefore  sub-  , 
mitted  that  this  case  comes  within  the  provisions 
of  sect.  38,  sub-sect.  2  (c)  of  the  Customs  and 
Inland  Revenue  Act  1881. 

B.  T.  Beid,  Q.C.  and  M.  G.  Davidson  for  the 
defendants. — No  interest  has  been  reserved  to  the 
settlor  by  the  deed,  either  expressly  or  by  impli- 
cation. A  mere  possibility  or  contingency  is  not 
an  interest.  .  An  interest  is  a  right  which  would 
arise  upon  the  occurring  of  a  certain  contingency. 
It  would  be  giving  a  much  wider  meaning  to  the 
word  "  interest "  than  has  ever  been  given  to  it 
before,  if  the  contention  on  behalf  of  the  Crown 
were  upheld.  There  is  in  this  case  no  interest  in 
the  settlor,  upon  the  ground  of  the  absolute  dis- 
cretion given  by  the  terms  of  the  deed  in  the 
trustees : 

Holme*  V.  f  «nny,  3  Kay  i,  3.  90. 
Wood,  V.C,  in  that  case,  at  p.  98,  says :  "C.  J. 
Penny  does  not  take  an  actual  interest  under  the 
deed ;  if  he  did,  of  course  that  might  be  attached 
by  the  creditor ;  but  there  is  an  option  given  to 
the  trustees  to  dispose  of  the  property  for  the 
benefit  of  0.  J.  Penny  if  they  shall  think  fit." 
Wood,  Y.C.  considered  there  that  the  interest  did 
not  exist.  An  interest  means  something  more 
than  a  possibility,  and  this  is  nothing  but  a  pos- 
sibility or  contingency,  because  the  exercise  of  an 
option  is  necessary  in  order  to  confirm  it.  For 
these  reasons  it  is  submitted  that  the  deed  in 
question  reserved  no  interest  expressly  or  by  im- 
plication to  the  settlor,  within  the  meaning  of  the 
Customs  and  Inland  Revenue  Act  1881. 

Vaughan  Hawkint,  in  reply,  cited  the  case  of 
Lord  V.  Bunn  (2  T.  &  C.  98)  and  referred  to 
Davidson  on  Settlements,  vol.  3,  p.  98,  and  Sugden 
on  Powers,  8th  edit.  p.  622. 

Stefhen,  J. — I  am  of  opinion  that  in  this  case 
our  judgment  must  be  in  favour  of  the  Crown» 
The  whole  matter  turns  upon  the  interpretation 
of  a  very  few  words  in  sect.  38,  sub-sect.  2  (c)  of 
the  Customs  and  Inland  Revenue  Act  1881  (44  &  4S 
Vict.  c.  12).  If  we  wish  to  get  a  general  notion  of 
what  the  meaning  of  that  section  is,  we  must  look 
at  two  or  three  other  sections  of  the  Act  of  Parlia- 
ment. In  the  first  place,  we  must  go  back  to 
sect.  27,  and  the  side-note  of  sect.  27  is,  "  Grant  of 
duties  in  respect  of  probate  and  letters  of  adminis- 
tration and  on  inventories."  The  general  scheme 
of  the  Act,  or  at  any  rate  of  this  part  of  the  Act, 
was  to  remedy  certain  defects  in  the  law  as  it 
then  stood.  It  g^ranted  duties  in  the  nature  of 
probate  and  succession  duty  upon  several  matters 
which,  up  to  that  time,  had  escaped  duty,  aUhough 
they  were  of  the  same  nature  aa  things  which. 
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formerly  paid  duty.  That  explains  the  first  words 
of  sect.  38,  which  provides  as  follows :  "  Stamp 
duties  at  the  like  rates  as  are  by  this  Act  charpred 
■on  afiSdavits  and  inventories  shall  be  charged 
and  paid  on  accounts  delivered  of  the  personal  or 
movable  property  to  be  included  therein  accord- 
ing to  the  value  thereof."  The  things  which  are 
to  be  included  are,  in  the  first  place,  "  Any  pro- 
perty taken  as  donatio  moriis  catad."  It  is 
•obvious  that,  if  property  taken  as  a  donatio  mortis 
eauad  escaped  duty  altogether,  or  escaped  from 
the  duties  granted  by  this  Act,  it  would  be  to  the 
prejudice  of  the  revenue.  Next  follows,  "Any 
property  which  a  person  dying  on  or  after  such 
day,  having  been  absolutely  entitled  thereto,  has 
voluntarily  caused  or  may  voluntarily  cause  to 
'  be  transferred  to  or  vested  in  himself  and  any 
•other  ijerson  jointly,  whether  by  disposition  or 
otherwise,  so  that  the  beneficial  interest  therein, 
or  in  some  part  thereof,  passes  or  accrues  by  sur- 
vivorship on  his  death  to  such  other  person." 
There,  again,  you  have  the  case  where  a  person 
obtained  a  benefit  by  the  death  of  another,  and 
which,  being  a  succession  to  personal  property, 
•ought  not  to  avoid  duty,  but  which  would 
have  avoided  it  under  the  old  law.  Then  comes 
tihe  case  which  we  have  had  to  consider  in  this 
-case,  namely,  where  "  any  property  passing  under 
■any  past  or  future  voluntary  settlement  made  by 
any  person  dying  on  or  after  such  day,  by  deed 
or  other  instrument  not  taking  effect  as  a  will, 
whereby  an  interest  in  snch  property  for  life  or 
■any  other  period  determinable  by  reference  to 
"death  is  reserved  either  expressly  or  by  implication 
to  the  settlor."  Now,  the  whole  question  which 
-we  have  here  to  decide  is,  whether  this  interest 
has  been  reserved  expressly  or  by  implication  to 
the  settlor,  and  that  depends  upon  the  answer  to 
the  question,  what  is  an  interest  P  That  is  a  ques- 
tion which  I  feel  inclined  to  interpret  by  refer- 
ence to  the  scheme  of  the  Act.  It  seems  to  me 
that  the  word  "interest"  in  this  case  ought  to 
be  ^interpreted  in  sttch  a  way  as  to  include  the 
interest  constituted  by  this  deed.  The  nature  of 
the  deed  is  such  that  it  gave  to  Edmund  Peel,  the 
settlor,  during  his  lifetime,  or  enabled  his  trustees 
to  apply  to  his  benefit,  maintenance,  and  personal 
support,  or  to  certain  other  uses,  according  to 
their  discretion,  the  income  of  43,000J.  They 
had  a  certain  discretion  with  reference  to  the 
way  in  which  it  was  to  be  done.  With  regard 
to  the  question  whether  that  is  an  interest 
or  not,  in  my  judgment  it  clearly  is  an  interest, 
and  for  this  reason — that  when  Edmund  Peel 
died  he  had  no  longer  to  be  supported  out  of  this 
fund,  and  the  other  persons,  whoever  they  might 
be,  who  had  become  entitled  to  the  fund,  would 
bave  received  an  advantage,  by  reason  of  his  death, 
from  the  fund,  which  they  would  not  have  enjoyed 
during  his  lifetime.  Therefore  I  think  that  is  an 
interest  within  the  meaning  of  sect.  38,  snb- 
'SiBct.  2  (c).  That  is  enough  for  the  present  case. 
A  great  deal  has  been  said  in  argument  about 
the  word  "  interest,"  and  one  case  has  been  quoted 
in  which  a  decision  was  given  npon  that  word, 
namely,  the  case  of  Holmes  v.  Penny  (3  Kay  &  J. 
"90).  I  have  delivered  judgments  myself  viva  voce, 
where  I  have  not  been  able  to  revise  them  or  to 
seethe  report  of  those  judgments,  and  to  criticise 
any  particular  word  or  expression  which  I  may 
have  used.  It  would  be  superfluous  to  say  any- 
thing of  the  very  high  authority  of  Wood,  V.O., 


as  he  was  then.  Lord  Hatherley  as  he  afterwards 
became ;  but  I  have  viery  considerable  doubt 
whether  he  there  used  the  word  "  interest " — or, 
if  he  did,  I  am  sure  he  did  not  and  could  not 
have  intended  it  to  mean  interest  in  every 
possible  situation ;  and  with  every  possible  respect 
to  him,  and  with  the  fullest  agreement,  as  far  as 
I  can  go,  with  everything  he  said  in  that  case,  I 
do  not  think  it  constitutes  a  decision  upon  the 
meaning  of  the  word  "  interest."  It  constitutes  a 
decision  as  to  the  effect  of  a  particular  document, 
and  upon  the  question  whether  that  document 
was  or  was  not  void  under  the  Statute  of  Elizabeth 
with  regard  to  the  settlement.  I  think  that  the 
meaning  of  the  word  "  interest "  entirely  depends 
upon  the  particular  circumstances  in  which  yon 
find  it  used ;  it  has  a  very  different  meaning  in 
different  connections.  In  this  case,  my  opinion 
is  that  an  interest  was  reserved  for  the  settlor,^ 
and  judgment  must  therefore  be  for  the  Crown. 

Wills,  J. — I  am  of  the  same  opinion.  The 
question  here,  reduced  to  a  simple  point,  is 
whether  Mr.  Edmund  Peel,  the  settlor,  took  any 
interest  at  all  under  this  settlement,  because,  >f 
he  took  any  interest  at  all  within  the  meaning  of 
the  Act  of  Parliament  which  we  have  to  construe, 
it  was  a  life  interest  during  the  period  for  which 
it  existed,  and  chat  period  terminated  with  his 
life.  Therefore  it  was  a  life  interest  in  every  sense 
of  the  word,  if  it  was  an  interest  at  all.  Now 
"interest,"  as  my  brother  Stephen  has  already- 
said,  is  capable  of  bearing  very  different  meanings 
according  to  the  place  in  which  it  is  found,  and 
according  to  the  subject-matter  with  regard  to 
which  the  expression  is  used.  Of  course  there 
might  be  an  Act  of  Parliament  in  which  it  might 
be  necessary  to  construe  it  in  its  strictest  sense 
as  a  definite  legal  interest,  or  what  Lord 
Hatherley,  in  the  case  which  has  been  quoted, 
called  "  an  actual  interest."  It  is  quite  clear  from. 
his  use  of  that  expression  "  actual  interesc,"  that 
he  was  considering  the  facts  of  the  case  then 
before  him  only,  and  that  he  used  the  word 
"  actual "  as  qualifying  the  interest  of  which  he 
negatived  the  existence.  Now,  in  this  case,  the 
conclusion  to  be  arrived  at  from  the  argument 
of  the  defendants  is  certainly  a  very  striking  one, 
and  if  their  argument  be  correct,  nobody  took  any 
interest  in  the  fund,  and  yet  the  whole  amount  is 
to  be  distributed  among  and  administered  for  the 
benefit  of  the  three  specified  persons  or  classes  of 
persons — the  husband,  the  wife,  and  the  children 
— and  it  follows  that,  if  the  husband  took  no  in- 
terest, the  wife  took  no  interest,  and  the  children 
took  no  interest ;  and  yet  the  person  who  receives 
no  interest  has  the  whole  interest  in  the  fund 
when  it  comes  to  be  administered  from  year  to 
year.  That,  of  course,  is  a  reduetio  ad  absurdiimt, 
and  I  conclude,  therefore,  that  "  interest "  in  an 
Act  of  Parliament  is  not  confined  to  that  which 
is  either  necessarily  vested  or  necessarily  con- 
tingent. I  think  that  the  intention  of  this 
particular  Act  was  to  create  an  interest  wherever 
a  party  took  something  which  was  for  his  benefit, 
and  of  which  he  could  not  be  deprived.  The 
settlor  cannot  be  deprived  of  the  benefit 
which  he  gets  under  this  deed,  and  the  benefit  is 
that,  unless  the  trustees  interfere  to  prevent  him 
from  getting  his  share  of  this  fund,  he  will  get 
it,  and  if  there  is  a  share  of  the  fund  or  of  the 
income  left  unappropriated  by  them,  and  an 
event  happens  which  deprives  the  trustees  of  the 
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power  of  acting,  the  fund  will  be  vested  in  the 
settlor.    If,  for  instance,  the  trustees,  with  a  con- 
siderable sum  in  hand  for  division,  were  both  to 
die,  so  that  there  would  be  no  one  to  exercise  a 
discretion  nnder  the  deed,  and  if  new  trustees 
had  not  been  appointed,  it  is  clear  that  the  money 
io  hand  for  division  would  have  to  be  divided 
equally  among  ihe  three  persons  or  sets  of  persons 
I  have  named.     That  is  anrely  an  interest,  and, 
as  it  ceases  only  with  the  settlor's  life,  it  is  a  life 
interest.    I  thank,  however,  that  "interest,"  in 
this  A.ct  of  Parliament  means  something  more, 
popularly  speaking,   than  even  that.     We  have 
been  much  pressed  by  the  expression  attributed 
to  Wood,  V.C.,  in  his   judgment  in   Holmeg  v. 
Penny  (3  K.  &  J.  90),  where  he  said  "  the  settlor 
took  no  actnal  interest."    But  one  must  see  in 
what    connection   the   expression  is   used  with 
regard  to  the  subject-matter.     That  was  an  appli- 
cation  to  set   aside    a   deed,  and  to    declare  it 
fraudulent  and    void   as   against  creditors,   and 
most  of  the  judgment  consists  of  a  discussion  of 
the  facts.    Bat  it  is  quite  clear,  if  the  case  is 
carefully    looked    at,    that    the  learned   Vice- 
Chancellor  did  not  treat  the  deed  as  an  instru- 
ment which  created  no  benefit  and  no  advantage 
in  favour  of  the  settlor.     Then,  a  subsequent  case 
has  also  been  pointed  out  to  us,  in  which  it  was 
said  by  the  court  that  there  was  an  interest  which 
could  pass  to  the  assignee,  and  that  if  any  benefit 
were  to  come  to  the  settlor  under  circumstances 
such  as  I  have  pointed  out,  it  would  actually  pass 
to  his  assignee.    A  passage  has  also  been  pointed 
ont  to  ns  in  Mr.  Davidson's  book  on  Convevanc- 
ing,  a  work  of  very  high  authority,  in  whicn  the 
nature  of  this  very  disposition  being  under  dis- 
cussion, it  is  spoken  of  as  a  "  species  of  interest." 
I  think  it  is  a  species  of  interest.    I  think  that 
the  Castoms  and  Inland  Bevenne  Act  1881  was 
intended  to  coVer  and  meet  cases  which  were  not 
already   provided    for,   and  was    intended   to 
operate  where   any  species  of  what  really  and 
properly  might  be  called  interest  was  created  by 
an  mstmment  such  as  that  now  in  question.    I 
therefore  come  to   the  same  conclusion  as  my 
brother  Stephen,  that  judgment  ought  to  be  for 
the  Crown.  Judgment  for  ihe  Crotm. 

Solicitor  for  the  Crown,  The  SoUeitor  of  Inland 
Bevemie. 

Solicitors  for  the  defendants,  Ctasquet  and 
lletealfe. 


Tuesday,  July  19. 

(Before  Sizfhen  and  Wills,  JJ.) 

Beg.  v.  Bobihsov.  (a) 

Coroner — Jurisdiction — Coroner  for  tlis  county — 
Prison  for  the  county— Prison  Act  1865  (28  <J-  29 
Viet.  e.  126),  »«.  48  and  hl—PrUon  Act  1877 
(40  ^  41  Vict.  c.  21),  SB.  30  and  48— Municipal 
Colorations  Act  1882  (45  ^  46  Viet.  e.  60), 
ss.  171  and  228,  sub-sects.  3  and  4. 

By  sect.  48  of  the  Prison  Act  1865:  "It  shall  he 
the  duty  of  the  coroner  having  jurisdiction  in  the 
place  to  which  the  prison  belongs  to  hold  cm  in- 
quest on  the  body  of  every  prisoner  who  may  die 
teithin  the  prison." 

By  sect.  57  of  the  same  Act :  "  Every  prison,  where- 

(a)  Baported  1>r  F.  A.  CBAJUHimi,  Eiq.,  Burister-at-lAw. 


soever  situate,  shall  for  all  purposes  be  deemecT 
to  be  within  the  limits  of  the  place  for  which  it  lo- 
used as  a  prison." 

By  sect.  30  o/  the  Prison  Act  1877,  the  Secretary  of' 
State  may  make  rules  as  to  the  place  to  which 
certain  prisons  are  to  be  considered  io  belong^ 
but  until  such  rules  are  made,  the  transfer  under 
this  Act  of  the  prisons  is  not  io  affect  the  juris- 
diction of  any  sheriff  or  coroner. 

By  sect.  171  of  the  Municipal  Corporations  Act 
1882  :  "  The  council  of  a  borough  .  .  .  sliall 
appoint  a  fit  person  .  .  .  to  be  coroner  of 
the  borough;  and  thenceforth  no  person  other 
than  the  coroner  so  appoinied  shall  take  in  the 
borough  any  inquisition  belonging  to  the  office  of 
coroner." 

By  sect.  228,  sub-sect.  4,  of  ihe  same  Act :  "  Any 
gaol  .  .  .  which  at  the  commencement  of  this- 
Act  is  parcel  of  a  county  shall  continue  to  be 
parcel  of  the  county." 

Wnen  tlie  Prison  Act  1865  came  into  operation, 
Oxford  CaMle,  which  was  situate  within  the  limits 
of  the  city,  was  the  prison  for  the  county,  and  the 
coroner  for  the  county  held  inqtiests  on  prisoners 
dying  there.  Ai  that  time  tliere  was  a  separate 
gaol  for  the  city.  No  rule  was  made  as  to  Oxford' 
Castle  under  sect.  39  of  the  Prison  Act  1877. 

Held,  that  upon  the  true  construction  of  the  statutes,, 
tlie  coroner  for  the  county  still  had  jurisdiction 
to  hold  inquests  in  Oxford  Castle,  which  was  the 
prison  for  ihe  county,  and  was  parcel  of  the 
county,  and  not  in  the  city. 

This  was  a  rule  nisi  obtained  by  the  coroner  for 
the  city  of  Oxford,  calling  upon  the  coroner  for 
the  county  to  show  cause  why  certain  inquisitions 
taken  by  the  coroner  for  the  county  on  the  bodies 
of  prisoners  who  had  died  in  Oxford  Castle 
should  not  be  removed  by  writ  of  certiorari  to  th» 
Queen's  Bench  Division  to  be  quashed. 

The  facts  were  as  follows :  Prom  1843  to  1877 
the  predecessor  of  the  present  coroner  for  the- 
county  had  held  and  exercised  the  office  of  coroner  - 
for  the  county  and  also  for  the  city  of  Oxford. 
In  ]  877  the  present  coroner  for  the  county  waa 
elected  coroner  for  the  central  district   of  the- 
county  of    Oxford.      Since  1878   he,   as  county 
coroner,  had  held  inquests  upon  prisoners  who- 
died  in  Her  Majesty's  prison  at  Oxford.    In  1877' 
the  present  coroner  for  the  city  was  elected  to- 
the  office  of    coroner  for    the  city  of    Oxford. 
At    the    date    of    the    passing    of    the    Prison 
Act  1865,  Oxford  Castle  was  used  as  the  prison, 
for  the   county.      The   Secretary  of    State  had 
made  no  order  in  respect  of  the  prison  in  qnes- 
tion,  under  sect.  30  of    the   Prison  Act  1877. 
The  prison  is  situate  in  the  district  of  the  county 
of  Oxford,  but  within  the  city.    The  coroner  for 
the  city  now  claimed  to  hold  inquests  in  the  said 
prison  to  the  exclusion  of  the  county  coroner,  on 
the  ground  that,  the  prison  being  wholly  within 
the  city,  since  the  Prison  Act  of  1877  the  county 
coroner  had  no  jurisdiction  there,  and,  in  order 
to  have  the  question  determined,  he  obtained  the- 
rale  nisi. 

By  sect.  41  of  the  Municipal  Corporations  Act 
1837  (7  WUl.  4  &  1  Vict.  c.  78)  it  is  enacted 
that 

All  oonnty  gaols,  oonrts,  depfits  for  arms,  and  all 
lands,  buildings,  easements,  and  appurtenances  there- 
nnto  belonging,  whioh  before  the  passing  of  the  Act 
passed  in  the  last  session  of  Parliament,  .  .  .  were 
in,  of,  or  belonging  to  an;  oonnty,  shall  be  taken  to  be 
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4Uid  considered  and  shall  remain  part  and  parcel  of  such 
<sonnt7,  and  nnder  the  exclnsiTe  jurisdiction  of  the 
authorities  of  such  coonty,  as  if  the  said  last-mentioned 
Act  had  not  been  passed. 

By  sect.  48  of  the  Prison  Act  1865  (28  &  29 
Yict.  c.  126)  it  is  enacted  that 

It  shall  be  the  daty  of  the  coroner  having  jorisdiction 
in  the  place  to  which  the  prison  belongs,  to  hold  an 
UKiaest  on  the  body  of  every  prisoner  who  may  die  within 
the  prison. 

By  sect.  57  of  the  same  Act, 

Every  prison,  wheresoever  situate,  shall  for  all 
purposes  be  deemed  to  be  within  the  limits  of  the  place 
lor  which  it  is  nsed  as  a  prison. 

By  sect.  30  of  the  Prison  Act  1877  (40  &  41 
Vict.  c.  21)  it  is  enacted  that 

The  Secretary  of  State  may,  from  time  to  time,  if 
he  think  it  expedient  so  to  do,  for  the  purpose  of  any 
enactment,  law,  or  custom,  descriptive  of  or  dependent 
on  the  circumstence  of  a  prison  being  the  prison  of  any 
oannty,  riding,  county  of  a  city,  county  of  a  town, 
liber^,  borough,  or  other  place  having  a  separate 
prison  jurisdiction,  by  any  general  or  special  mle  direct 
that,  for  such  purpose  as  aforesaid,  any  prison  locally 
situate  within  the  county  in  which  such  riding,  county 
of  a  city,  county  of  a  town,  liberty,  borough,  or  place  is 
situate,  or  any  prison  which  he  may,  in  pursuance  of 
this  Act,  have  appointed  as  a  prison  to  which  prisoners 
may  be  committed,  is  to  be  considered  to  be  the  prison 
of  such  county,  riding,  county  of  a  city,  connty  of  a 
town,  liberty,  borough,  or  other  place,  but  subject  to 
any  such  nUe  as  in  this  section  mentioned,  and  until 
~the  same  be  made,  the  transfer  nnder  this  Act  of  the 
prison  to  which  this  Act  applies,  and  of  the  powers  and 
jurisdiction  of  prison  authorities  and  of  justices  in 
sessions  assembled,  and  of  visiting  justices,  shall  not 
affect  the  jurisdiction  of  any  sheriff  or  coroner,  or,  save 
as  provided  by  this  Act,  of  any  justice  of  the  peace  or 
-other  officer  having  at  the  commencement  of  this  Act 
jarisdiotion  in,  over,  or  in  respect  of  such  prison. 

By  sect.  48  of  the  Prison  Act  1877  it  is  enacted 

that 

The  legs!  estate  in  every  prison  to  which  this  Act 
'^plies.  and  in  the  site  and  land  belonging  thereto,  and 
in  the  inmitnre  and  effects,  shall,  on  and  after  tiie  com- 
mencement of  this  Act,  be  deemed  to  be  vested  in  the 
Prison  Commissioners,  and  not  in  the  Secretary  of  State, 
bnt  shall  from  time  to  time  be  disposed  of  by  such  oom- 
missioners  in  such  mode  as  the  Secretary  of  State,  with 
the  consent  of  the  Treasury,  may  direct. 

By  sect.  171  of  the  Mnnicipal  Corporations  Act 
1882  (46  &  46  Vict.  c.  50)  it  is  enacted  that 

The  council  of  a  borough  having  a  separate  court  of 
-quarter  eessions  shall,  within  ten  days  next  after  receipt 
of  the  grant  thereof  by  the  council,  and  -thenceforui 
from  time  to  time  appoint  a  fit  person,  not  an  alderman 
or  councillor  of  the  borough,  to  be  coroner  of  the 
borough  ;  and  thereafter  no  person  other  than  the 
coroner  so  appointed  shall  take  in  the  borough  any 
inquisition  belonging  to  the  office  of  coroner. 

By  the  same  Act,  sect.  228,  sub-sect.  3  : 
But  nothing  in  this  Act  shall  prevent  any  gaol,  house 
of  correction,  lunatic  asylum,  court  of  justice,  or 
judges'  lodging,  which,  at  the  passing  of  the  Municipal 
'Corporations  Act  1835,  was,  and  at  the  commencement 
of  this  Act  is,  taken  to  be,  for  any  purpose,  in  any 
county,  from  being  still,  for  that  pnipose,  taken  to  be 
in  that  county,  as  if  this  Act  had  not  been  ];)aased. 

Sub-sect.  4 : 

Any  gaol,  court,  depAt  for  arms,  and  any  land  thereto 
belongingi  which,  at  the  commencement  of  this  Act,  is 
parcel  of  a  county,  shall  continue  to  be  parcel  of  the 
-county^  and  nnder  the  exclusive  jurisdiction  of  the 
authonties  of  the  connty,  as  if  this  Act  had  not  been 
passed. 

Ashton  Cross,  for  the  connty  coroner,  showed 
■cause  against  the  rule. — At  the  date  of  the  passing 
of  the  Prison  Act  of  1865  Oxford  Castle  was  the 


prison  for  the  county,  and  used  for  county  pur- 
poses exclusively.  That  is  clear  from  sects.  48 
and  57  of  that  Act.  The  county  coroner,  there- 
fore, had  jurisdiction  to  hold  inquests  in  this 
prison  at  that  time.  It  is  submitted  that,  although 
sect.  -48  of  the  Prison  Act  1877  provides  that 
"  the  legal  estate  in  every  prison  to  which  this 
Act  applies  shall,  on  and  after  the  commencement 
of  this  Act,  be  deemed  to  be  vested  in  the  Prison 
Commissioners,  and  not  in  the  Secretary  of  State," 
that  Act  does  not  alter  the  jurisdiction  of  the 
county  coroner.  Sect.  30  of  this  Act  makes  this 
clear.  The  eSect  of  the  Act  of  1877  was  to  make 
Oxford  Castle  the  general  prison  for  both  the 
connty  and  the  city.  Previously  the  connty  and 
the  city  gaols  had  been  distinct.  Therefore,  at 
the  beginning  of  1878,  when  this  Act  came  into 
operation,  the  county  coroner  had  jurisdiotion 
in  the  prison  in  question ;  and  it  is  sub- 
mitted tnat,  in  the  absence  of  any  special 
direction  under  sect.  30  to  the  contrary,  his 
jurisdiction  has  not  been  interfered  with.  The 
other  side  rely  on  sect.  171  of  the  Municipal 
Corporations  Act  1882,  but  that  cannot  affect  the 
jurisdiction  of  the  county  coroner,  because  he  has 
not,  in  fact,  taken  any  inquisition  in  the  borongfa. 
The  general  words  of  that  section  do  not  interfere 
with  the  old  jnrisdiction.  Sub-sects.  3  and  4  of 
sect.  228  of  the  Uunicipal  Corporations  Act 
1882  leave  the  gaol  as  it  was  belore — parcel  of 
the  county.  The  provisions  of  sect.  41  of  the 
Municipal  Corporations  Act  1837  have  never 
been  interfered  with,  and  still  stand.  Therefore 
the  prison  in  qpestion  remains  a  connty  prison, 
and  one  in  which  the  county  coroner  has  juris- 
diction. 

MeUheimer  in  support  of  the  mle. — ^The  prison 
in  question  belongs  in  no  sense  to  the  county. 
Under  sect.  48  of  the  Prison  Act  1877  the  property 
is  deemed  to  be  vested  in  the  Prison  Commis- 
sioners, and  not  in  the  Secretary  of  State.  Since 
the  Act  of  1877  the  prison  no  longer  belongs  to 
the  county.  It  is  locally  situated  within  the  city- 
The  prison  having  ceased  to  belong  to  the  county, 
the  county  coroner  now  has  no  jurisdiction  there. 
Sect.  171  of  the  Municipal  Corporations  Act  1882 
is  a  positive  enactment  that  the  city  coroner  ia 
to  hold  inquests  in  the  city.  It  is  therefore 
submitted  that  the  county  coroner  has  no  juris- 
diction to  hold  inquests  in  this  prison. 

Stephen,  J. — I  am  of  opinion  that  the  probable 
interpretation  to  be  put  upon  the  statutes  that 
have  beeu  cited,  is  that  suggested  by  counsel  for 
the  county  coroner.  I  confess  that  I  cannot  feel 
complete  and  absolute  satisfaction  as  to  the  proper 
construction  to  be  put  upon  these  Acts,  because 
we  are  arguing  upon  a  fiction  and  upon  a  fictitious 
state  of  things.  My  view  is  that,  under  the  cir- 
cumstances, the  fictions  must  be  kept  up.  That, 
at  any  rate,  is  a  more  convenient  course  than- to 
throw  them  aside.  I  think  that  the  effect  of  the 
Prison  Act  1865  was  to  give  the  county  coroner 
jurisdiction  in  the  prison  now  in  question,  as  at 
that  time  it  was  clearly  used  as  a  prison  for  the 
county.  I  do  not  think  that  the  effect  of  the 
Prison  Act  1877  was  to  alter  that.  It  is  sugi^ested 
by  counsel  for  the  city  coroner,  that  the  effect  of 
the  Act  of  1877  is  that  all  gaols  are  to  be  gaols  at 
large,  so  to  speak ;  I  cannot,  however,  a^ee  with 
that  construction  of  the  Act.  The  Prison  Act 
of  1865  confirms  the  jurisdiction  in.  the  coroner 
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of  the  county,  and  the  Act  of  1877  does  not,  in 
my  opinion,  take  it  away.  Neither  does  sect.  171 
of  the  Municipal  Corporations  Act  1882  take  it 
away,  becanse  the  connty  coroner  does  not  take 
inquisitions  in  the  borough,  but  he  does  so  in  the 
ooonty  in  fact.  The  general  theory  of  the  Acts 
points  to  the  conclusion  at  which  I  have  arrived, 
namely,  that  the  county  coroner  has  jurisdiction 
to  take  inquisitions  in  Oxford  Castle.  The  rule 
must  therefore  be  discharged. 

WiUiS,  J. — I  am  of  the  same  opinion.  Sect.  48 
of  the  Prison  Act  1865  points  out  the  duty  of  the 
coroner.  That  section  is  founded  updn  the  notion 
that  the  prison  belongs  in  some  sense  to  some 
particular    place.      Sect.    57    says  that,  "  every 

Srison,  wherever  situate,  shall  for  all  purposes  be 
eemed  to  be  within  the  limits  of  the  place  for 
which  it  is  used  as  a  prison."  It  is  rather  diflS- 
cnlt  to  say  exactly  what  that  section  means, 
because  there  are  places  where  the  same  prison  is 
used  for  both  the  county  and  the  borough.  But 
whatever  the  meaning  of  sect.  57  may  be,  I  cannot 
doabt  that  it  was  not  intended  to  interfere  with  a 
gaol  belonging  to  a  ^rticnlar  place  within  the 
meaning  of  sect.  48.  What  pl&ce  should  the  gaol 
belong  to  bat  the  county  P  Then  it  is  said  that  a 
complete  alteration  was  effected  by  the  Prison 
Act  of  1877.  But  I  do  not  think  so  for  a  moment. 
Sect.  57  of  the  Act  of  1865  says  that  every  prison 
shall  "  be  deemed  "  to  be  within  the  limits  of  the 
place  for  which  it  is  used  as  a  prison.  The  words 
"  shall  be  deemed  "  are  there  inserted  for  the  very 
purpose  of  preventing  this  difBculty  which  is  now 
sog^^ted  from  being  raised.  The  jariadiction  of 
josticee  and  onarter  sessions  to  commit  prisoners 
to  the  gaol  ot  the  county  has  not  been  altered, 
and  the  power  to  commit  to  such  a  gaol  belongs 
to  the  common  law.  Besides,  there  is  the  general 
jurisdiction  existing  at  common  law  to  send 
offenders  to  prison,  and  that  depends  upon  the 
right  to  commit  to  the  gaol  of  the  county  where 
the  offence  is  committed.  Yet  it  is  argued  that 
the  county  gaol  has  ceased  to  exist.  But,  as  a 
matter  of  net,  in  the  greater  part  of  commit- 
ments under  which  prisoners  are  now  under- 
going terms  of  imprisonment,  the  prisoner  is  con- 
veyed to  the  county  gaol.  The  Castle  of  Oxford 
is  still  the  connty  gaol,  except  in  so  far  as  its  use 
has  been  infringed  oy  Act  of  Parliament.  There- 
fore, in  my  judgment,  notwithstanding  sect.  48 
of  the  Prison  Act  1877,  which  enacts  that  the 
l^al  estate  in  every  prison  shall  be  deemed 
to  be  vested  in  the  Prison  Commissioners,  and 
not  in  the  Secretary  of  State,  the  gaol  still 
belongs  to  the  county  to  which  it  belonged 
when  the  Act  of  1865  came  into  operation. 
Then,  it  is  further  contended  that  the  effect 
of  the  Municipal  Corporations  Act  1882  is  to 
vest  in  the  city  coroner  jurisdiction  to  hold 
inquests  in  the  gaol  in  question.  Sect.  171  of 
that  Act  says  that  "the  council  of  a  borough, 
having  a  separate  court  of  quarter  sessions  shall 
f^point  a  fit  person  to  be  coroner  of  the  borough 
and  therefore  no  person  other  than  the  coroner 
so  appointed  shall  take  in  the  borough  any  in- 
qnisition  belonging  to  the  n£Sce  of  coroner."  But 
the  county  gaol  is  not  in  the  borough ;  it  may  be 
said  to  be  locally  in  the  borough,  but  when  it  was 
created  a  county  gaol  it  ceased  to  be  in  the 
borough.  That  is  the  effect  of  sect.  57  of  the  Act 
of  1865,  which  provides  that  "Every  prison, 
"wheresoever  situate,  shall  for  all  purposes  be 


deemed  to  be  within  the  lipiits  of  the  place  for 
which  it  is  used  as  a  prison."  At  the  time  when 
the  Prison  Act  of  1865  was  passed  this  gaol  was 
used  exclusively  for  the  county,  and  not  for  the 
city.  Sect.  30  of  the  Prison  Act  of  1877  care- 
fully preserved  this  state  of  things,  which,  in  my 
judgment,  is  not  affected  by  the  Municipal  Corpo- 
rations Act  1882.  Moreover,  sub-sect.  3  of 
sect.  288  of  that  Act  expressly  provides  that 
"  nothing  in  thin  Act  shall  prevent  any  gaol, 
house  of  correction,  &c.,  which,  at  the  passing  of 
the  Municipal  Corporations  Act  1835,  was,  and  at 
the  commencement  of  this  Act  is,  taken  to  be,  for 
any  purpose,  in  any  county,  from  being  still,  for 
that  purpose,  to  be  taken  to  be  in  that  connty,  as  if 
this  Act  had  not  been  passed."  For  the  reasons  I 
have  given  I  think  tnat  the  prison  in  question 
was,  at  the  time  when  the  Municipal  Corpora- 
tions Act  1882  was  passed,  parcel  of  the  connty  of 
Oxford.  1  therefore  come  to  the  same  conclusion 
as  my  brother  Stephen,  that  this  rule  must  be 
discharged. 

Bule  discharged. 

Solicitor  for  the  city  coroner,  Gharlei  Mcdlam, 
for  Thomas  Mallam  and  Co.,  Oxford. 

Solicitors  for  the  connty  coroner,  Prior,  Church, 
and  Adams,  for  W.  W.  Bobinson,  Oxford. 


Thursday,  March  31. 
(Before  Huddleston,  B.  and  Smith,  J.) 

Re  Dobbin's  Settlement  and  The  Bills  of  Sale 
Acts  1878  and  1882.  (a) 

BiU  of  sdh — Beneiwal  of  registraiion — Omission 
to  insert  residences  and  occupations  of  parties  in 
affidavit — Power  of  judge  to  rectify — Intervening 
banhruptey  of  grantor — The  BiUs  of  Sale  Act 
1878  (41  ^  42  Viet.  e.  31),  ss.  8, 11. 14. 

Where  the  affidavit  for  the  renetoal  of  the  regiS' 
tration  of  a  hUl  of  saie  inadvertently  omits  to 
state  the  "residences  and  occupations  of  the 
parties  thereto  as  stated  therein, '  a  judge  has 
power,  undv  the  14/fc  section  of  the  Bills  of  Saie 
Act  1878  (41  ^  42  Viet.  e.  31),  to  order  such 
omission  to  be  rectified,  on  the  filing  of  a  suffi- 
cient affidavit,  by  the  iriserHon  tn  the  register  of 
the  true  residences  and  oceupaiions  of  the  parlies, 
notwithstandingihat  the  bankruptcy  of  the  grantor 
hcts  intervened  between  the  omission  and  the 
application  to  rectify. 

This  was  an  application  by  summons,  referred 
from  chambers  oy  Manisty,  J.,  to  discharge  or 
vary  an  order  made  by  Grantham,  J.  on  Feb.  4, 
1887,  ordering  the  proper  officer  to  rectify  an 
affidavit,  filed  under  the  11th  section  of  the  Bills 
of  Sale  Act  1878  (41  &  42  Vict.  o.  31),  for  the 
purpose  of  renewing  the  registration  of  a  bill  of 
sale,  by  inserting  the  residences  and  occupations 
of  the  parties  as  stated  in  the  bill  of  sale. 

The  application  was  made  by  the  trustee  in 
bankruptcy  of  Thomas  Dobbin  under  the  following 
circumstances ; — 

By  an  indenture  dated  the  15th  Feb.  1875,  and 
made  between  the  said  Thomas  Dobbin  of  the 
first  part,  John  Dobbin  and  William  DriscoU  of 
the  second  part,  and  Bosina,  wife  of  the  said 
Thomas  Dobbin,  of  the  third  part ;  after  reciting 
that  the  said  Thomas  and  Rosina  Dobbin  were 

(<■)  Beporttd  by  JoeiPE  Sutb,  Eaq^  B*niater«ULaw. 
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married  on  the  1st  June  1869,  and  that  no  settle- 
ment had  then  or  since  been  made,  and  that 
the  said  Thomas  Dobbin  was  then  possessed  of 
fnmitare  and  honsehold  goods  and  effects  in  the 
dwelling-honse  occupied  by  him,  No.  66,  Wellesley- 
street.  Stepney,  and  that,  in  consideration  of  the 
natural  love  and  affection  he  bore  to  his  said  wife 
and  the  children  by  her  already  bom  and  any 
•others  who  might  thereafter  be  bom,  he  was 
desirous  of  settling  and  assigning  his  said  house- 
hold furniture  and  effects  upon  the  trusts  therein- 
after declared,  and  that  tne  said  John  Dobbin 
atad  William  DriscoII  had  consented  to  act  as 
trustees  of  such  settlement,  it  was  witnessed  that 
the  said  Thomas  Dobbin  did  thereby  assign  and 
•convey  to  the  said  John  Dobbin  and  William 
DriscoII  all  the  furniture,  household  goods,  and 
•effects  at  66,  Wellesley-street,  aforesaid,  to  hold 
the  same  to  the  said  John  Dobbin  and  Thomas 
DriscoII,  their'  executors,  administrators,  and 
assigns,  upon  the  trusts  thereinafter  appearing. 

On  the  oth  March  1875  this  indenture  was  duly 
registered  as  a  bill  of  sale,  and  the  registration 
thereof  was  duly  renewed  on  the  6th  Feb.  1880,  but 
the  trustees  of  the  settlement  omitted  to  further 
renew  the  reg^tration  within  the  period  of  fire 
years  after  such  renewal,  which  expired  on  the 
«th  Feb.  1885. 

On  the  20th  Oct.  1886  they  therefore  applied  to 
Crrantham,  J.,  at  chambers,  and  obtained  an  order 
under  the  14th  section  of  the  Bills  of  Sale  Act 
1878,  that  the  time  for  the  further  renewal  of  the 
iregistration  should  be  extended  to  the  20th  Oct. 
1^6,  on  the  ground  that  the  omission  to  register 
the  affidavit  of  renewal  was  accidental  and  due  to 
inadvertence.  On  the  21st  Oct.  1886  William 
DriscoII  filed  an  affidavit  of  renewal  under  this 
•order. 

On  the  6th  Nov.  1886  a  receiving  order  was 
made  against  Thomas  Dobbin,  and  he  was  snbse- 
•qnently  adjudicated  a  bankrupt,  and  on  the  14th 
Deo.  a  trustee  of  his  estate  was  appointed. 

On  the  25th  Jan.  1887  the  trustee  in  bankruptcy 
served  a  notice  of  motion  upon  the  trustees  of 
-the  settlement  to  have  the  settlement  declared 
void  as  against  the  trustee  in  bankruptcy  upon 
the  ground  that  the  registration  of  the  settlement 
liad  not  been  renewed  as  prescribed  by_  the  11th 
section  of  the  Bills  of  Sale  Act  1878,  inasmuch 
«s  the  residences  and  occupations  of  the  parties 
to  the  settlement  as  stated  therein  were  not  set 
out  in  the  affidavit  of  William  DriscoII,  filed  on 
the  21st  Oct.  1886,  in  order  to  effect  a  renewal  of 
the  registration  within  the  extended  time  allowed 
'by  Grantham,  J. 

On  the  2nd  Feb.  1887  the  trustees  of  the  settle- 
ment made  an  ex  parte  application  to  Grantham, 
•J.,  under  the  14th  section  of  the  Bills  of  Sale  Act 
1878,  to  rectify  the  omission  of  the  residences  and 
•occupations  of  the  parties  to  the  settlement  in 
the  affidavit  of  the  21st  Oct.  1886,  on  the  ground 
that  the  omission  was  accidental  and  due  to 
inadvertence,  and  Grantham,  J.  thereupon  ordered 
that  the  proper  officer  should  rectify  tne  omission 
in  the  affidavit  by  inserting  the  residences  and 
occupations  of  the  parties  to  the  settlement  as 
statM.  therein,  and  indorsed  the  summons  as 
follows  :  "  I  intend  applicants  to  foe  put  foack  in 
the  same  position  they  would  have  been  in  on 
Oct.  21,  had  no  mistake  been  made." 

The  trustee  in  bankruptcy  thereupon  applied 
to  Manisty,  J.,  at  chambers,  to  set  aside  the  order 


of  Grantham,  J.,  or  to  vary  it  by  inserting  the 
words,  "  but  this  order  is  to  be  without  prejudice 
to  the  rights  of  parties  acquired  prior  to  the  date 
of  this  order,"  and  Manisty,  J.  referred  the  appli- 
cation to  the  court. 

The  Bills  of  Sale  Act  1878  (41  &  42  Yict.  c.  31) 
provides  as  follows : 

8.  Every  bill  of  sale  to  which  tiiia  Act  uplies^  shall 
be  dnlj  attested,  and  shall  be  registered  under  this  Act 
within  seven  days  after  the  making  or  giving  thereof, 
and  shall  set  forth  the  consideration  for  which  snch  bill 
of  sale  was  given,  otherwise  snch  bill  of  sale  as  against 
all  trustees  or  assignees  of  the  estate  of  the  person 
whose  chattels,  or  any  of  them,  are  comprised  in 
snch  bill  of  sale  under  the  law  relating  to  bankmptoj 
or  liquidation,  or  under  any  assignment  for  the  benefit 
of  the  creditors  of  snch  person,  and  also  as  against  all 
sheriff's  officers  and  other  persons  seizing  any  chattels 
comprised  in  such  bill  of  sue,  in  the  ezeontion  of  any 
process  of  any  court  anthorising  the  seizure  of  the 
chattels  of  the  person  by  whom  or  of  whose  chattels 
snch  bill  has  been  made,  and  also  as  against  every  person 
on  whose  behalf  snch  process  shall  nave  been  issued, 
shall  be  deemed  frandnlent  and  void  so  far  as  regards 
the  property  in  or  right  to  the  possession  of  any  chattels 
oomprirad  in  snch  bin  of  sale  which,  at  or  after  the  time 
of  filing  the  petition  for  bankmptoy  or  liquidation,  or 
of  the  execution  of  such  assignment,  or  of  executing 
such  process  (as  the  case  may  be),  and  after  the  expira- 
tion of  snch  seven  days  are  in  the  possession  or  apparent 
possession  of  the  person  making  such  bill  of  sale  (or  of 
any  jrarson  against  whom  the  process  has  issued  ondsr 
or  in  the  execution  of  which  snch  bill  has  been  made  or 
given,  as  the  case  may  be). 

11.  The  registration  of  a  bill  of  sale,  whetlier  executed 
before  or  after  the  commencement  of  this  Act,  most  be 
renewed  once  at  least  every  five  years,  and  if  a  period 
of  five  years  elapses  from  the  registration  or  renewed 
registration  of  a  bill  of  sale  vithont  a  renewal  or 
further  renewal  (as  the  case  maybe),  the  registration 
shall  beoome  void.  The  renewal  of  a  registration  shall 
be  effected  by  filing  with  the  registrar  an  affidavit 
stating  the  date  of  the  bill  of  sale  and  of  the  last  regis- 
tration thereof,  and  the  names,  residences,  and  occupa- 
tions of  the  parties  thereto  as  stated  therein,  and  that 
the  bill  of  safe  is  still  a  subsisting  security.  Everv  such 
affidsvit  may  be  in  the  forms  set  forth  in  the  scnedule 
A.  to  this  Act  annexed.  A  renewal  of  registration 
shall  not  become  necessary  by  reason  only  of  a  transfer 
or  assignment  of  a  bill  of  sale. 

14.  Any  judge  of  the  High  Court  of  Justice,  on  beinf 
satisfied  that  the  omission  to  register  a  bill  of  sale  or 
an  affida-vit  of  renewal  thereof  within  the  time  pre- 
scribed by  this  Act,  or  the  omission  or  misstatement  of 
the  name,  residencBj  or  occupation  of  any  person  was 
accidental  or  due  to  inadvertence,  may  in  his  discretion 
order  such  omission  or  misstatement  to  be  rectified  by  the 
insertion  in  the  register  of  the  true  name,  residence, 
or  occupation,  or  by  extending  the  time  for  snch  regis- 
tration on  snch  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement,  or  otherwise,  or  as  to 
any  other  matter,  as  he  thinks  fit  to  direct. 

Herbert  Beed  for  the  trustee  in  bankruptcy. — 
The  registration  of  the  bill  of  sale  had  not  been 
renewed  at  the  time  of  the  bankruptcy,  and 
it  is  therefore  void  as  against  the  trustee  in 
bankruptcy  by  the  operation  of  the  8th  section 
of  the  Act  of  1878.  By  the  11th  section  the 
registration  has  to  be  renewed  within  five  years, 
and  the  renewal  to  be  effective  must  be  done  in  a 
particular  way.  In  this  case  it  was  not  done  in 
the  way  prescribed,  and  therefore,  on  the  appoint- 
ment of  the  trustee  in  bankruptcy,  the  goods 
comprised  in  the  settlement  vested  in  him  in  the 
same  way  as  goods  comprised  in  a  fraudulent 
settlement  under  13  Eliz.  c.  5,  are  legal  assets,  and 
vest  in  the  trustee : 

Bhrnra  v.  Rogers,  3  B.  &  Ad.  362 ; 
Hue  V.  French,  26  L.  J.  317,  Ch. 

[HuDDLESTON,  B. — ^Is  not  the  yeij  object  o£  the 
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14th  section  to  give  a  jndge  discretion  in  cases  of 
liardship  to  mitigate  the  severity  of  the  rule 
which  yon  are  stating,  and  which  without  donbt 
exists  P  In  this  case  the  property  wonld  belong 
to  the  wife  bnt  for  an  error.  Does  not  the  14tn 
section  give  power  to  rectify  the  error?]  The 
object  of  the  section  was  clearly  to  enable  errors 
to  De  rectified,  bnt  not  at  the  expense  of  others. 
On  the  appointment  of  the  trastee  in  bankruptcy 
the  property  comprisecl  in  the  settlement  vested 
in  him,  and  vested  rights  cannot  be  divested 
without  express  words.  The  affidavit  could  have 
been  rectified  under  the  14th  section  up  to  Nov.  6, 
on  which  day  the  receiving  order  was  made, 
but,  as  it  was  not  rectified  before  that  day,  the 
property  vested  elsewhere  in  consequence  of  its 
msufSciency  to  comply  with  the  statute  (Piehard 
T.  Brat*,  29  L.  J.  18,  Ex.),  and  it  could  not  be 
8nbBe<^nently  rectified.  In  any  case  the  judge's 
order  is  ultra  virea,  as  the  14ta  section  does  not 
give  him  any  power  to  insert  the  true  residences 
and  occupations  of  the  parties  in  the  afiSdavit,  but 
in  the  register. 

C.  C.  SeoU  (Cock,  Q.O.  with  him).— The  8th, 
11th,  and  14th  sections  of  the  Act  must  all  be 
read  together,  and,  if  that  be  done,  it  is  clearly 
the  object  of  the  14th  section  to  enable  a  judge 
'to  rectify  accidental  omissions  and  misstatements 
in  order  that  bills  of  sale  may  not  be  defeated  on 
technical  grounds  where  the  conduct  of  the 
parties  has  been  bond  fide  and  without  suspicion 
of  fraud.  In  this  case  the  settlement  was  entered 
into  in  1875,  more  than  ten  years  ago,  and 
there  is  therefore  no  reason  for  suggesting 
that  it  was  entered  into  for  any  purpose  other 
than  the  bond  fide  purpose  which  appears  on  the 
face  of  it.  It  would  conseauently  oe  a  hardship 
if  such  a  settlement  were  allowed  to  be  defeated 
by  reason  of  the  omissicn  of  the  trustees  to 
renew  the  registration  within  the  proper  time,  or 
by  reason  of  the  omission  of  the  residences  and 
occupations  of  the  parties  from  the  affidavit.  It 
is  submitted  that  this  is  one  of  the  cases  to  which 
the  14th  section  was  intended  to  apply,  and  that 
the  learned  judge  exercised  a  sound  discretion  in 
allowing  the  rectification. 

n.  Reed  in  reply. 

HuDDLESTOH,  B. — This  is  a  case  of  considerable 
importance  with  respect  to  the  application  of  the 
14th  section  of  the  Bills  of  Sale  Act  1878  (41  &  42 
Vict.  c.  31),  and  in  my  opinion  the  order  of 
Grantham,  J.  must  in  substance  be  supported. 
The  bill  of  sale  is  in  this  case  a  post-nuptial 
settlement  made  in  1875,  and  there  is  no  doubt 
that  it  was  entered  into  in  a  perfectly  bond  fide 
manner  for  the  purpose  of  making  a  proper  and 
suitable  provision  for  the  wife  and  the  cnildren 
of  the  marriage.  This  settlement  was  duly 
registered  at  the  time  it  was  made,  and  the  regis- 
tration was  duly  renewed  in  1880,  and  the  time 
for  which  it  was  so  renewed  expired  on  the  6th 
Peb.  1885.  The  registration  was  not  duly  renewed 
before  that  date,  and  in  Oct.  1886  the  trustees  of 
the  settlement  having  discovered  the  omission 
applied  to  and  obtained  an  order  from  Grantham, 
J.,  at  chambers,  that  the  time  for  the  renewal  of 
the  registration  should  be  extended  to  the  26th 
Oct.  1886,  upon  the  ground  that  the  omission  to 
renew  the  registration  was  caused  through  pure 
inadvertence.  In  the  subsequent  proceedings, 
however,   the   provisions  of  the    11th   section 


of  the  Bills  of  Sale  Act  1878  (41  &  42  Yict.. 
c.  31)  were  not  thoroughly  complied  with,, 
inasmuch  as  the  affidavit  on  which  the  re- 
newal was  sought  to  be  effected  did  not  con- 
tain the  names,  residences,  and  occupations  of 
the  parties  to  the  bUl  of  sale  as  stated  in 
that  document.  In  November  Mr.  Dobbin,  the- 
settlor,  became  bankrupt,  and  in  January  the 
trustee  of  his  estate,  being  desirous  of  disputing 
the  settlement,  gave  notice  of  his  intention  of  so- 
doing.  Upon  the  receipt  of  this  notice  the 
trustees  of  the  settlement  became  for  the  first 
time  aware  of  the  defect  in  the  aflBdavit  of  Gotober- 
1886,  and  at  once  sought  to  put  it  right.  For 
this  purpose  the  trustees  of  the  settlement,  on 
the  2nd  Feb.  1887,  made  an  ex  parte  application 
to  Grantham,  J.,  at  chambers,  who  upon  an  affi- 
davit that  the  omission  of  the  residences  and 
occupations  of  the  parties  to  the  settlement  was 
accidental,  ordered  that  the  proper  officer  should 
rectify  the  error  made  in  the  affidavit  by  inserting 
the  residences  and  occupations  of  the  parties  as 
they  were  described  in  tne  settlement.  He  was 
in  fact  satisfied  upon  the  explanation  given  that 
a  clerical  error  only  had  been  committed,  and  hi» 
intention  was,  as  appears  from  his  indorsement 
upon  the  summons,  tnat  the  applicants  should  be 
put  back  in  the  same  position  as  they  would  have- 
been  in  on  Oct.  21,  had  no  mistake  been  made. 
He  intended,  in  fact,  to  rectify  a  clerical  error. 
The  question  is,  had  he  authority  to  do  so  P  By 
the  8th  section  every  bill  of  sale  to  which  the  Act 
applies  must  be  registered  within  seven  days 
after  the  making  thereof,  or  otherwise  is  void  as 
against  the  trustee  in  bankruptcy  of  the  person 
whose  chattels  are  comprised  tnerein  ;  and  by  the 
11th  section  the  registration  must  be  renewed 
once  at  least  every  five  years;  bnt  by  the  14th 
section,  which  we  have  to  consider,  any  judge  of 
the  High  Court  of  Justice,  on  being  satisfied  that 
the  omission  to  register  a  bill  of  sale  or  an 
affidavit  of  renewal  tnereof  within  the  time  pre- 
scribed by  the  Act,  or  the  omission  or  misstate- 
ment of  the  name,  residence,  or  occupation  of 
any  person  was  accidental,  or  due  to  inadvertence, 
may  in  his  discretion  order  such  omission  or 
misstatement  to  be  rectified  by  the  insertion  on 
the  register  of  the  true  name,  residence,  or  occupa- 
tion, or  by  extending  the  timefor  such  registration 
on  such  terms  and  conditions  (if  any;  as  to 
security,  notice  by  advertisement,  or  otherwise, 
or  as  to  any  other  matter,  as  he  thinks  fit  to 
direct.  This  section  therefore  gives  the  judge 
power  in  the  fullest  degree  to  rectify  the  omission 
to  register  an  affidavit  of  renewal,  and  also  any 
misstatement  of  the  true  name,  residence,  or 
occupation  of  any  person.  The  power  vested  in 
the  judge  is  discretionary,  and  ne  is  to  impose 
such  terms  and  conditions  as  he  thinks  fit,  and 
therefore  the  largest  powers  are  given,  insomuch 
that,  if  there  has  been  an  entire  omission  to  re- 
register, the  omission  can  be  cured  if  it  was 
accidental  and  due  to  inadvertence ;  and  in  the 
same  way  the  judge  has  power  to  relieve  the 
parties  from  their  mistake,  and  to  correct  the 
register  by  inserting  the  right  names,  residences, 
and  occupations.  But  Mr.  Beed  says,  on  behalf 
of  the  trustee  in  bankruptcy,  that  the  learned 
judge  had  not  the  power  to  do  this,  because,  the 
bill  of  sale  was,  at  the  time  the  receiving  order 
was  made  and  the  trustee  appointed,  un- 
registered, and  therefore  void  as  against  the 
■igitized  by 
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tmstee.  I  cannot  agree  with  that  argument. 
I  think  that  the  learned  judge  had  in  this  case 
full  power  to  remedy  the  defect  by  directing 
these  names  and  Addresses  to  be  inserted  in  the 
register.  As  to  the  order  standing  as  it  does,  I 
tfamk  that  there  is  something  in  what  Mr.  Reed 
says  upon  that  point.  I  do  not  think  that  the 
judge  had  any  power  to  amend  the  affidavit,  but 
only  to  amend  the  register,  and  so  far  I  think 
Mr.  Reed  is  entitled  to  succeed.  Grantham,  J. 
intended  to  make  his  order  as  effectual  as 
he  could,  but  we  do  not  think  that  he  had 
power  to  waive  the  making  of  a  proper  a£5dayit. 
We  thinlc  that  a  proper  affidavit  must  be  made, 
and  we  vary  the  order  by  ordering  that  the 
register  be  amended  if  an  affidavit  is  made 
inserting  the  proper  addresses.  As  to  costs,  I 
think  upon  the  whole  that  the  trustees  of  the 
settlement  have  been  in  default  all  through  the 
matter,  since,  if  they  had  taken  the  proper  steps 
«t  the  proper  time,  the  litigation  would  never 
have  arisen.  The  whole  of  it  is  due  to  their 
laches,  and  therefore  1  think  that  the  trustee  in 
bankruptcy  is  entitled  to  all  costs. 

Smith,  J. — I  am  of  the  same  opinion.  The 
important  point  is,  whether  a  judge  at  chambers 
has  power  to  grant  relief  under  the  14th  section  of 
the  Bills  of  Sale  Act  1878  (41  &  42  Vict.  c.  31), 
after  an  execution  creditor  and  a  trustee  in 
bankruptcy  have  gone  in.  So  far  as  the  exer- 
cise of  discretion  goes  we  entirely  agree  with 
Grantham,  J.,  but  the  question  is  whether  he 
had  the  power  to  make  this  order.  I  agree 
with  the  argument  of  Mr.  Scott,  that  the 
8th,  11th,  and  14th  sections  must  be  taken 
together.  The  11th  section  provides  that  the 
registration  of  a  bill  of  sale  prescribed  by  the 
Sth  section  must  be  renewed  once  at  least  every 
five  yeats,  but  the  14th  section  gives  a  judge  a 
dispensing  power  in  cases  of  hardship  in  the 
laivest  possible  terms.  Mr.  ReM  argues  that  a 
ju(^  can  only  grant  relief  under  the  section 
before  a  trustee  in  bankruptcy  or  an  execution 
creditor  gets  in,  but  the  words  in  the  14th  section 
do  not  bear  out  this  view.  The  section  says  that 
the  judge  may  in  his  discretion  order  the  omission 
-or  misstatement  to  be  rectified  "  on  such  terms 
and  conditions  (if  any)  as  to  security,  notice  by 
advertisement  or  otherwise,  or  as  to  any  other 
matter,  as  he  thinks  fit  to  direct."  He  may 
therefore  order  notice  to  be  given  if  he  thinks  fit, 
or  if  he  thinks  fit  to  dispense  with  notice  he  has 
power  to  do  so.  Then  again,  Mr.  Reed  argues 
that  the  property  vested  in  the  trustee  in  bank- 
ruptcy on  Nov.  6,  the  date  on  which  the  receiving 
order  was  made ;  but  if  it  did,  it  only  did  so  by 
means  of  an  omission  which  a  judge  had  power 
to  cure,  and  did  cure  by  ordering  the  register  to 
be  amended.  When  the  register  was  amended 
the  amendment  dated  from  Oct.  21,  and  that  being 
so,  it  was  not  possible  for  the  property  to  vest  in 
the  trustee  at  a  subsequent  date. 

Appeal  ciUowed. 

Solicitors  for  the  applicant,  Peekham,  Maitlatui, 
And  Peekham. 

Solicitor  for  the  trustees  of  the  settlement, 
Robert  Greening. 


PROBATE,   DIVORCE,    AND  ADMIRALTY 

DIVISION. 

PEOBATE    BUSINESS. 

Monday,  Oct.  2-5, 1886. 

(Before  Butt,  J.) 

Gassineb  v.  Coubthofx.  (a) 

Probate — Draft  mUs  and  duly  executed  codieil— 

N^o  evidence  of  execution  of  any  will — Proof  of 

due     execution     of   codicil — Revocation — WiUt 

Act  (1    Vict.  c.  26),  s.  20— Probate   of  codicU 

alone. 

On  the  death  of  a  testatrix,  the  only  testamentary 

documents  found  were  two  drafts  of  u-ills,  and  a 

duly  executed  codicil.     The  codieil  was  proved  in 

evidence  to  have  been  duly  executed,  but  as  to  the 

execution  or  revocation  of  any  tvill,  there  was  no 

evidence  whatever. 

Held,  that  the  due  execution  of  the  eodicH  having 

been  proved,  and  there  being  no  evidence  of  revo- 

eoHon,  it   must — notwithstanding  that  from  its 

language  it  was  difficult  to  construe  it  in  the 

absence  of  and  apart  from  the  will  upon  which  it 

was  made  dependent— be  admitted  to  probate  as 

a  substantive  testamentary  document. 

Black  V.  Jobling  (21  L.  T.  'Sep.  N.  8.  208;  L.  Etp. 

IP.^D.  686)  In  the  Goods  of  E.  H.  Turner  (27 

L.  T.  Rep.  N.  8.  322;  L.  Rep.  2  P.  &  D.  408) 

followed. 

On  the  2nd  March  1885  the  testatrix  Caroline 

Mary  Gardiner,  spinster,  died  at  Great  Malvem, 

in  the  county  of  Worcester. 

Search  was  made  among  her  papers  after  her 
death,  with  the  result  that  the  only  documents 
of  a  testamentary  nature  forthcoming  were  the 
drafts  of  two  wills,  dated  respectively  1847  and 
1855,  and  a  codicil,  appearing  to  be  duly  executed, 
and  bearing  date  the  22nd  May  1867. 
The  terms  of  ihe  codicil  were  as  follow : 
In  oonaeqaenoe  of  the  deoeaae  of  my  Bister  Sophia  dn 
Pr^,  I  deem  it  advisable  to  make  the  followinir  altent- 
tion  in  the  distribnti<>n  of  my  estate :  It  is  my  desire 
that  my  exeontor  or  execntors,  his  or  their  heirs,  admi- 
nistrators, or  assigns,  immediately  afterm^  decease  stand 
possessed  of  that  portion  of  my  estate  whioh  woold  have 
devolTed  on  my  said  sister  Bkmhia,  to  the  nse  of  the 
children  of  the  said  Sophia  dn  Pri,  and  of  my  deoeanod 
brother  Bobert  Barlow  Gardiner,  to  be  paid  to  them  in 
eqnal  shares  and  proportions  (with  benefit  of  surriror- 
ship)  npon  their  attaining  the  age  of  twenty-one  ^ears, 
or  day  of  marriage,  whion  shall  first  happen,  and  in  the 
meantime  to  be  employed  in  their  maintenanoe  and 
ednoation,  according  to  the  disoretion  of  my  said  exeon- 
tor  or  execntors,  and  I  fnrther  direct  that,  npon  the 
decease  of  my  sister  Fanny  Conrthope,  the  share  of  my 
estate,  which  by  my  death  will  devolve  upon  her  for 
life,  shall  also  in  like  manner  be  divided  among  my  said 
nephews  and  nieces. 

The  plaintiff,  a  nephew  of  the  deceased  and  one 
of  the  residuary  legatees  and  next  of  kin,  pro- 
pounded  the  draft  of  the  will  of  1847  and  the 
codicil  of  1862,  as  together  constituting  the  last 
will  of  the  deceased. 

The  defendants,  others  of  the  next  of  kin, 
pleaded,  in  opposition,  that  the  said  will  and 
codicil  had  not  been  duly  executed;  that  the 
deceased  did  not  know  and  approve  the  contents 
thereof ;  tliat  the  will  of  1847  had  been  revoked 
by  the  will  of  1885,  which,  in  its  turn,  had  been 
revoked  by  destruction ;  and  that  the  codicil, 
being  intended  to  operate  in  conjunction  with  and 
to  be  dependent  npon  the  last  will  and  testament 

(•)  Beportadby  H.  Dina«T'iOBAU*B00K,Ksi|.,llanlsl(r-at-T<aw. 
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of  the  deceased,  had  been  revoked  by  the  destrac- 
tion  with  intention  to  revoke  snch  last  will. 

The  case  was  tried  before  the  court  without  a 
jnrv.  No  evidence  was  adduced  as  to  the  execu- 
tion or  revocation  of  either  of  the  wills,  though, 
with  regard  to  them,  it  appeared  that  in  those 
years  some  correspondence  had  passed  between 
the  deceased  lady  and  Mr.  William  Conrthope  her 
brother-iu-law,  who  at  that  time  had  the  manage- 
ment of  her  affairs  and  gave  her  advice  as  to  the 
disposition  of  her  property,  and  who,  on  two 
occasions,  the  dates  oi  which  tallied  with  the 
dates  of  the  draft  wills,  had  sent  her  draft  wills 
in  accordance  with  the  terms  of  her  instructions 
to  him. 

The  dne  execution  of  the  codicil  of  1862  was 
formally  proved.  This  document  was  also  drawn 
by  Mr.  William  Conrthope,  on  the  deceased  lady's 
instmctions,  after  the  death  of  her  sister  Sophia. 

It  was  made  in  execution  of  a  power  of  appoint- 
ment, and,  althongh  there  would  be  some  diffi- 
culty in  construing  it  apart  from  the  will  to 
which  it,  by  its  language,  referred,  yet  it  was 
desired  to  obtain  probate  of  it  for  the  purpose  of 
proceedings  elsewhere,  in  which  the  question 
would  be  raised  as  to  whether  the  power  had  been 
exercised  or  not. 

Inderwiek,  Q.C.  (FartoeU  with  him)  for  the 
plaintiff. — The  codicil  is  clearly  entitled  to  pro- 
bate. It  has  never  been  revoked  by  any  of  the 
means  prescribed  by  the  Wills  Act : 

Black  T.  JolMtuf,  21  L.  T.  Bep.  N.  8.  298;  L.  Bep. 

1  P.  *  D.  aK; 
In  (h«  Ooodt  ofF.  B.  Tum«r,  27  L.  T.  Bep.  K.  8. 

322;  L.  Bep.,2  P.  A  D.  403. 

Although  the  plaintiff  propounds  the  draft  will  of 
1847,  he  is  content  to  take  probate  of  the  codicil 
alone. 

J.  F.  Leaii,  for  the  defendants,  contended  that 
the  codicil  must  fall  with  the  will.  Sugden  v. 
Lord  St.  Leonards  (34  L.  T.  Rep.  N.  S.  369,  372 ; 
1  P.  Div.  154)  does  not  follow  Black  v.  Jobling 
(21  L.  T.  Rep.  N.  8.  298  ;  1  P.  &  D.  686).  In 
the  case  of  In  the  Goods  of  Bleckley  (8  P.  Div. 
169)  a  codicil  written  on  the  same  sheet  of  paper 
as  the  will  was  held  to  be  revoked  by  the  cutting 
oat  of  the  signature  to  the  will,  although  it  was 
not  otherwise  mutilated.  In  the  present  case  the 
presumption  must  be  that  the  testatrix  destroyed 
the  will,  and  that  when  she  did  so  she  intended 
also  to  revoke  this  codicil,  the  language  of  which 
shows  that  it  was  meant  to  be  construed  along 
with  the  will. 

BoTT,  J. — I  must  admit  this  codicil  to  proof. 
The  codicil  itself  was  not  certainly  destroyed, 
actually  and  physically,  in  any  of  the  ways 
mentioned  in  the  section  of  the  Act  of  Parliament 
which  has  been  referred  to;  and  I  must  say,  on 
looking  to  that  section  of  the  Act,  it  does  appear 
to  me  that  it  would  be  difficult  to  decide  m  a 
sense  contrary  to  those  authorities  which  have 
been  cited :  (Black  v.  Jobling,  21  L.  T.  Rep.  N.  S. 
298 ;  L.  Hep.  1  P.  &  D.  686 ;  In  the  Goods  of 
E.  H.  Turner,  27  L.  T.  Rep.  N.  8.  322;  L.  Rep.  2 
P.  A  D.  403.)  The  leamea  judge,  in  the  earlier 
case,  put  exactly  the  same  construction  upon  the 
Act  01  Parliament  which  I  should  have  put  had  I 
been  left  to  myself;  and  I  understand  those 
decisions  to  be,  that  where  a  testamentary  docn- 
ment  is  produced  and  proved  to  have  been  duly 
executed  as  such,  it  must  be  admitted  to  proof. 


unless  it  has  been  revoked  in  one  or  other  of  the 
ways  referred  to  in  the  section.    But  then  it  is 
said,  there   are   authorities  which   conflict  with 
that ;  that  the  president  of  this  division,  in  the 
case  of  In  the  Goods  of  Bleckley  (8  P.  Div.  169), 
decided  that  the  law  as  stated  by  Lord  Penzance 
was  not  correctly  laid  down  in  his  judgments. 
Now,  on  looking  at  that  case,  I  have  some  doubt 
whether  the  president  meant  to  say  or  rule  any- 
thing of  the  sort.    Be  that  as  it  may,  his  decision 
in  the  case  of  Bleckley  certainly  is  opposed  to  the 
present  case  on  one  finding  of  fact,  and  that  is, 
that  in  that  case  the  deceased  had  destroyed  the 
will  with  the  intention  of  destroying  the  codicil 
also.    There  is  no  direct  evidence  of  any  such 
intention  upon  the  part  of  the  testatrix,  with 
whose  codicil  I  am  now  dealing.    I  know  it  was 
said  by  Mr.  Lewis,  who  put  his  points  very  clearly, 
that  the  evidence  is  to  oe  found  within  the  four ' 
corners  of  the  codicil  itself,  and  the  codicil  is  so 
far  dependent  upon  the  will  that,  if  you  assume 
the  intentional  destruction  of  the  will,  you  must 
also  assume  the  same  act  to  have  been  an  inten- 
tional destruction  of  the  codicil.    I  cannot  go  the 
length  of  that  reasoning.    It  is  perfectly  true,  as 
Mr.  Lewis  has  said,  that  the  presumption  of  law, 
that  where  a  testamentary  document  which  is 
shown  to  have  been  in  the  custody  of  the  deceased 
is  not  forthcoming,  the  presumption  is  that  it 
was  destroyed  with  the  intention  of  destroying 
it ;  but  to  go  further,  and  then  assume  that  the 
codicil,  which  is  found    preserved    among    the 
deceased's    papers,    is    a  document    which  the 
deceased  intended  to  destroy,  when  it  is  pre- 
sumed that  be   or    she  destroyed   the    -^ill,  is- 
beyond    the    distance   to    which    the    law   will 
authorise  me  to  go.    I  therefore  cannot  in  this 
case  find,  as  a  matter  of  fact,  that  it  was  the 
intention  of  the  deceased  to  destroy  this  codicil ; 
therefore  it  is   not  within  the   decision  of   Sir 
James  Eannen  in  the  case  of  In  the   Goods  of 
Bleckley  (8  P.  Div.    169).      Then   it   is   further 
urged  that  it  is  to  be  found  in  the  case  of  Sugden 
V.  Lord  St.  Leonards  (34  L.  T.  Rep.  N.  8.  369; 
1  P.  Div.  154),  and  it  is  perfectly  true  that,  in 
dealing  with  the  demurrer,  which  he  had  alr»wly 
found  was  not  proved  in  tact,  the  learned  presi- 
dent gave  his  opinion  that  it  was  good  in  law. 
But  i  am  not  prepared  upon  that  mere  finding 
of  the  president  on  a  matter  which  was  wholly 
unimportant  to  the  cause  before  him,  to  say  thai 
Lord  Penzance  was  wrong.    I  consider  myself 
bound  by  his  two  decisions.     I   find  that  this 
codicil  was  duly  executed  and  was  not  revoked, 
and  I  must  pronounce  for  it. 

Solicitors  for  plaintiff.  Hill,  Son,  and  Richards. 

Solicitor  for  defendants,  John  M.  Mitchell. 


July  12,  Od.  29,  and  Bee.  7, 1886. 
(Before  the  President.) 
Margajit  and  another  v.  Robinson,  (a) 
Will — Execution — PosUion  of  testator's  mark  — 
Intentionr-Bevoeation—Wlas  Act  (1  Vict.  e.  26), 
a.  9— Wills  Amendment  Act  (16  Viet.e.  24),  «.  1 
—Invalid  ezeeution — Refusal  of  probate. 
A  testator,  paralysed  and  almost  speeehlets,  made 
Imoum  by  signs  to  his  medical  aMendants,  tv)0 
days  prior  to  his  decease,  that  he  desired  to  make 
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a  will.    They  interpreted,  inainly  hy  eigne,  hie 
ieetamentary  wiehes,  and  wrote  them  on  a  card. 
In  execution  of  ihie  document  he  made  two  crosses 
cibout  the  middle  of  the  card,  and  they  attested 
this  exeeuHon  &^  placing  their  inUiale  on  the 
ba^Te  of  the  card. 
They  then  left  the  room,  and  after  an  interview 
with  a  brother  of  the  testator  they  returned  and 
told  the  testator  that  what  they  had  done  involved 
them  in  too  much  retponsibilily,  and  that  the 
card  must  only  be  considered  as  a  memorandum, 
and  they  then  took  it  and  erased  their  initials 
from  the  ba^ik  of  it  by  scribbling   over  them. 
Testator  seethed  to  them  to  signify  aequietcenee 
in  aU  this. 
The  card  was  then  put  in  a  bag  by  the  bedside,  and 
the  testator  showed  it  to  the  defendant,  in  whose 
favour  it  was  made,  when  she  came  to  tee  him 
the  next  day,  saying  ai  the  same  time,  "  It  is  for 
you." 
After  hit  death  it  was  found  in  the  bag  by  the  bed- 
tide. 
\Seld,  that  this  wiU  was  duly  attested,  and  that 
what  took  place  tvhsequently  to  the  eieeeution  did 
not  aTnownt  to  a  revocation  : 
But  held,  that  the  position  of  the  ma/rkt  viat  rutt 
tueh  as  to  satisfy  the  provisions  of  the  Statute  of 
Wiai  (1  Tiet.  e.  26),  t.  9,  or  of  Lord  St.  Leonard' t 
Act  (16  Vict.  c.  24),  1. 1. 
This  cane  wa»  tried  before  the  President,  sitting 
without  a  jorr,  on  the  12th  July,  and  was  farther 
argued  on    the  points  of  law  on  the  29th  Oct., 
when  the  learned  jndge  reserved  his  decision, 
which  was  delivered  on  the  7th  Dec. 

The  testator  was  the  Bev.  J.  T.  Layard,  late  of 
Swayfield  Rectory,  in  the  county  of  Norfolk,  who 
died  on  the  24th  Nov.  1885. 

The  plaintiffs  were  the  executors  appointed 
under  a  will  of  1884  and  a  codicil  of  1885,  by 
which  the  testator  disposed  of  both  real  and  per- 
Bonal  estate,  and  among  the  numerons  legacies 
was  one  of  4002.  to  Miss  Robinson,  of  Kapton 
Hall,  in  the  connty  of  Norfolk,  to  whom  the 
deceased  had  become  engaged  shortly  prior  to 
his  last  illness. 

She,  as  defendant  in  the  present  action,  now 
-set  up  a  docnment  executed  tour  days  before  his 
death,  and  claimed  to  have  it  established  as  the 
'  last  will  and  testament  of  the  deceased. 

The  defendant  asked  for  administration  with 
this  document  annexed,  and  the  plaintiffs,  in 
'  reply,  pleaded  the  undue  execution  thereof,  and 
-further  said  that,  in  any  event,  it  was  not  signed 
.  in  such  a  manner  as  to  render  more  than  the 
upper  portion,  preceding  the  mark,  valid. 

The  card  in  question  was  in  size  4Jin.  by  S^in., 
and  the  writing  thereon  was  as  fallows  : 

80,0001.— To  Miss  BobinBon  to  be  tied  np  to  her  for 
life,  and  after  her  to  come  back  to  my  family  and 
divided  fairly  and  equally. 

On  the  reverse  side : 


WitnesBes  to  mark. 


P.  E. 
J.S. 


Nov.  20th,  1885. 

The  docnment  was  in  the  handwriting  of  Sir 
Peter  Eade,  the  testator's  consulting  physician, 
who  also  attested  the  mark,  the  other  witness 
being  Dr.  Shepherd,  his  ordinary  medical 
attendant. 

Eleven  days  prior  to  his  death,  and  seven  days 
before  the  execution   of  the  alleged   will,  the 


testator  was  struck  down  with  paralysis,  which 
deprived  him  of  the  use  of  one  side,  and  rendered 
him  almost  speechless. 

While  in  this  condition  he  made  known  to  hi» 
medical  attendant  that  he  desired  to  make  a  will. 
The  nature  of  his  wishes  was  ascertained  prin- 
cipally by  putting  questions,  to  which  he  signified 
approval  or  dissent  by  coidding  or  shaking  his 
head  as  he  lay  in  bed. 

The  amount  of  the  bequest  he  wished  to  make 
was  ascertained  by  opening  and  shutting  the 
digits  of  the  hands,  to  represent  thousands,  and 
by  the  testator  signifying  approval  when  the  sum 
of  30,000Z.  was  thus  reached. 

When  his  wishes  had  been  written  down  by  one 
of  the  medical  men  on  a  card,  testator,  with  a 
pencil,  made  his  mark  in  the  middle  of  the  card, 
but  the  first  not  being  very  distinct,  he  made  a 
second  cross,  both  marks  being  about  the  centre 
of  the  card. 

The  doctor  who  had  drawn  it  out  then  wrote 
across  the  body  of  the  card,  from  the  second  mark 
totrards  the  top  right-hand  comer,  the  words, 
"  Mr.  Layard's  mark."     • 

On  the  back  of  the  card  they  put  their  initials, 
under  the  words  "  witnesses  to  mark,"  and  under 
their  initials  the  date  "Nov.  20th,  1886." 

Miss  Robinson,  the  defendant,  said  that  when 
she  called  to  see  Mr.  Layard,  on  the  21st,  he  made 
signs  for  his  bag,  by  pointing  down  to  the  floor, 
by  the  side  of  the  bed  where  it  was.  He  put  his 
hand  into  it,  and  drew  out  the  card,  saying  to  the 
defendant,  "  Read  it,  read  it ;  it  is  for  you."  He 
looked  pleased.  The  defendant  thanked  him,  and 
put  the  card  back  into  the  bag. 

The  defendant  was  engaged  to  be  married  to 
Mr.  Layard,  who  had  expressed  to  her  an  in- 
tention to  give  her  ten  thousand  guineas  as  a 
marriage  portion. 

On  the  23rd,  when  she  called  to  see  testator, 
he  mentioned  twice  the  word  "  will,"  "  will."  She 
suggested  that  he  wished  her  to  ^  for  a  drive, 
the  coachman's  name  being  "  Will,"  or  William. 
Testator  shook  his  head,  and  said  "No."  She 
then  endeavoured  to  change  the  current  of  his 
thoughts,  by  trying  to  get  the  testator  to  converse 
about  something  else.  He  then  wanted  her  to 
write  to  his  solicitors,  and  defendant  said  "  Oh, 
no."  whereupon  testator  turned  rather  sLarply  to 
her  and  said,  "  You  must  obey."  She  then  said. 
she  would  speak  to  the  solicitor,  if  that  would 
satisfy  him.  The  solicitor  did  not,  in  fact,  arrive 
till  too  late. 

The  nurse,  who  was  called  as  a  witness,  said 
that  the  deceased  made  signs  for  writing  materials 
by  lifting  his  left  hand ;  that  she  found  a  card 
and  pencil,  and  took  them  to  Sir  Peter  Eade  ; 
that  she  asked  deceased  if  he  wished  to  speak 
to  anyone  else,  and  that  she  heard  him  articulate 
"Miss  Rob — — ; "  that  she  asked  if  he  meant 
Miss  Robinson,  and  he  bowed  his  head  in  assent ; 
that  he  tried  to  say  "  thou,"  and  she  asked  him 
if  he  meant  "thousands;"  that  he  bowed  his 
head,  and  held  up  his  hands  once ;  that  witness 
asked  him  if  he  meant  6000Z.,  and  he  bowed  his 
head,  and  then  Sir  Peter  Eade  counted  up  to 
30,000{.,  when  he  stopped,  and  asked  deceased  if 
he  wished  Miss  Robinson  to  have  that  sum, 
to  which  the  deceased  nodded  his  head  ;  that 
Sir  Peter  Eade  asked  him  If  he  meant  Miss 
Robinson  to  take  that  sum  absolutely,  to  which 
he  signified  dissent,  and  Sir  Peter  then  asked  if 
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it  was  to  go  to  her  for  life,  and  at  her  death  to 
come  back  to  his  family,  and  to  this  he  bowed  his 
head ;  that  Sir  Peter  Eade  then  wrote  out  the 
card  according  to  these  instructions,  and  read  it 
orer  to  Mr.  Layard,  who  then  took  the  pencil  and 
drefw  it  across  the  card  twice ;  that  Sir  Peter  Eade 
then  asked  him,  "  Do  von  wish  ns  (meaning  Dr. 
Shepherd  and  himself),  as  professional  men,  to 
pat  OUT  names  to  this  card  P "  and  deceased 
bowed  his  head ;  that  they  then  wrote  their 
initials  on  the  back  of  the  card.  Dr.  Shepherd 
said  to  the  witness,  "  Ton  will  not  be  reauired  to 
sign  yonr  name  to  this,  nnrse."  The  cara  was  put 
in  a  bag. 

Witness  remembered  Miss  Robinson  coming 
the  next  day.  Mr.  Layard  called  witness,  and 
pointed  under  the  table.  She  asknd  him  if  it 
was  the  bag  be  wanted,  and  she  lifted  the  bag  on 
to  the  table.  He  pointed  to  it.  Miss  Bobinson 
opened  the  bag ;  he  motioned  to  her  to  find 
something.  There  were  a  good  many  papers  in 
the  bag.  Mr.  Lajard  then  pointed  to  witness  to 
find  the  card,  which  she  did,  and  gave  it  to  Miss 
Bobinson.  Mr.  Ibyard  said  the  words  "  for  yon," 
pointing^  to  Miss  Bobinson.  Witness  was  sure  she 
neard  him  use  those  words,  but  she  could  not 
remember  whether  he  articulated  any  other  words 
«n  that  occasion. 

Bayford,  Q.C.  (C.  A.  Middleton  with  him),  for 
the  executors,  called  no  witnesses. 

Lockvoood,  Q.C.  (SearU  with  him),  for  the 
defendant,  addressed  the  court  on  the  evidence, 
the  learned  President  intimating  that  he  would 
give  a  further  opportnmtv  for  counsel  to  be  heard 
on  the  points  of^  law  inyolved  in  the  case. 

The  Pbisideht  suggested  that  the  parties 
should  come  to  terms,  nis  mind  being  as  nearly 
as  possible  balanced. 

The  case  was  then  adjourned,  in  order  for  the 
parties  to  arrive  at  a  compromise,  if  possible. 

Oct.  29. — Bayford,  Q.C. — Neither  in  the  opening 
speech  of  Mr.  Lockwood,  nor  in  his  address  to  the 
jury,  has  it  been  said  that  thepapernow  in  question 
was  made  in  revocation  of  the  earlier  will  and 
codicil.  It  does  not  dispose  of  all  the  property  of 
the  deceased.  There  are  no  revocative  words. 
We  do  not  intend  to  raise  any  question  as  to  how 
the  deceased  intimated  his  assent  to  what  was 
done.  [The  Pkesidbnt. — There  is  nothing  in  this 
document  from  which  a  revocation  of  the  will 
can  be  inferred.  The  will  must  stand  in  any 
event.]  Sir  Peter  Eade's  evidence  contained  the 
following  passage :  "  If  I  had  thought,  then,  that 
I  was  going  to  make  a  wiU  I  shoald  have 
absolutely  declined.  I  put  mj  initials  on  the 
back  of  the  card  for  the  purpose  of  certifving 
that  I  wrote  it."  This  document  was  only  a 
mftmorandnm  and  instructions  in  order  that  a 
will  might  be  afterwards  drawn  up  therefrom. 
[The  Pbesedknt. — ^Nobody  can  suppose  that  this 
card  was  intended  to  remain  the  only  document ; 
but  I  have  already  said,  and  I  now  repeat,  that 
the  intention  of  the  doctor  does  not  matter.  The 
point  is,  did  the  testator  mean  this  to  be  a  will  P 
The  only  evidence  on  the  subject  occurs  in  the 
evidence  of  the  nurse,  who  said  that  one  of  the 
doctors  asked  the  testator  if  he  wished  them  to  put 
their  names  upon  the  card  "  as  professional  men." 
If  a  man's  wishes  are  taken  down  and  reduced  to 
writing,  and  if  his  intention  is  that  that  is  what 
is  to  take  place  after  his  death,  and  such  writing 


is  duly  executed  and  attested,  that  is   a  will.] 
This  card  is  not   signed  "at  the  foot  or  end 
thereof,  as  required  by  sect.  9  of  the  Wills  Act, 
or  by  sect.  1  of  the  Wills  Act  Amendment  Act 
1852,  and  probate  must  therefore  be  refused : 

Bweetland  v.  Bweelland,  11  L.  T.  Bep.  N.  S.  740 ; 

4  3w.  &  Tr.  6 ; 
In  ths  Goods  of  DiOcet,  80  L.  T.  Bep.  N.  S.  305; 
L.  Bep.  3  P  &  D.  164. 

In  every  case  where  what  may  be  taken  to  be  an 
entire  and  complete  document  has  been  signed 
before  the  end  thereof,  and  has  been  admitted  to 
probate,  the  part  which  came  after  was  entirely 
separable,  and  was  of  a  different  character  to 
what  went  before : 

Keating  t.  Brookt,  4  Notes  of  Cases,  261 ; 

/»  tk»  Good*  of  Standley,  7  Notes  of  Cases,  69 ; 

or,  on  evidence  of  acknowledgment  of  the  signa- 
ture: 

In  tha  Oood*  of  Davi$,  8  Cnrteis,  748. 
Such  is  not  the  case  here.  If  the  part  preceding 
the  signature  were  admitted  to  prooate  alone,  the 
defendant  might  take  the  30,000{.  absolutely, 
whereas  the  testator  wished  her,  at  the  most,  to 
have  a  life  interest  in  it.  This''  card,  as  a  whole, 
if  at  all,  contains  the  disposition  which  was 
intended.  It  cannot  be  said  that  this  whole 
document  has  been  signed  "  at  the  foot  or  end 
thereof,"  and  if  it  was  well  sigded  as  to  part  of 
it  only,  it  does  not  carry  out  the  intention  of  the 
testator. 

Lodcwood,  Q.C.  eotUra. — If  the  court  is  satisfied 
of  the  intention  to  make  a  will,  then  this  case  is  dis- 
tinguishable from  Jn  the  Goods  o/Dilkei  and  Sweet- 
laiM  V.  Stoeetland.  In  those  cases  the  signatures 
were  merely  placed  upon  the  papers  for  parposea 
of  identification.    It  is  now  difiBcnlt  for  a  man  to 

?lace  his  signature  so  as  to  render  his  will  void, 
'he  Act  (15  Yict.  n.  24)  has  put  an  end  to  all 
difficulty :  (Sugden  on  Property  Law  (4th  edit.), 
pp.  136  and  1 36.)  [The  Pbjbsident. — You  must 
not  assume  that  the  latter  statute  covers  every- 
thing. The  language  of  the  Wills  Act  (1  Vict, 
c.  26)  is  not  thereby  repealed.  For  instance,  the 
amending  Act  does  not  cover  a  signature 
"  above."  I  think  it  covers  everything  else.  The 
signature  may  be  taken  to  be,  in  the  words  of  the 
statute,  "  following  the  end  of  the  will."]  I  con- 
tend it  may  be  fairly  taken  to  be  so,  because  it  is 
written  across  the  will.  The  card  was  full.  [The 
Pbesident. — ^There  is  no  evidence  that  the  card 
was  put  before  the  testator  sideways.]  Suppose, 
instead  of  the  words  "  Mr.  Lavard's  mark,  the 
testator  had  written  his  name,  bat  so  indistinctly 
as  that  some  person  had  written  across  the  card 
"Mr.  Layard s  signature."  [The  President. — 
There  is  not  sufficient  evidence  for  your  argu- 
ment on  this  point.]  It  might  be  put  at  the  top, 
if  the  card  is  fairly  well  filled  up.  That  would, 
I  submit,  be  "  following,"  taken  in  conjunction 
with  the  other  words  of  the  section : 

Jn  the  Ooodt  ofKimpton,  10  L.  T.  Bep.  N.  S.  137; 
3Sw.  ATr.  427; 

In  the  Ooode  of  Woodigy.S  Sw.  ft  Tr.  429 ; 

In  the  Ooode  of  Archgr,  h.  Bep.  2  P.  &  D.  252 ; 

In  th«  Ooode  of  Ainmoorth,  L.  Bep.  2  P.  &  D.  151 ; 

Jn  ike  OomI*  of  J.  J.  Coomie,  15  L.  T.  Bep.  N.  S.  363 : 
L.Bep.  IP.  AD.  802; 

Jn  (he  Ooode  of  Wright,  13  L.  T.  Bep.  N.  S.  195. 

[The  Pkebident. — ^There  is  an  authority  which 
shows  what  ought  to  be  done  in  the  case  where 
the  paper  is  f  ml,  and  that  is,  to  join  on  a  piece 
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to  the  bottom.]  As  to  Mr.  Bayford's  argnment, 
that  the  part  which  comes  afterwards  is  not  separ- 
able, I  say  that  what  it  does  mean  is,  that  Miss 
Bobinson  is  to  have  the  property  for  life,  and  then 
it  wonld  be  dealt  with  as  absolutely  undisposed  of. 
[The  Pkbsldent. — On  that  Mr.  Bayford  makes  a 
very  pertinent  remark,  namely,  that  it  wonld  fall 
into  the  residue,  and  would  go  to  Mr.  Margaiy  or 
bin  wife,  and  the  other  members  of  the  family 
would  get  nopart  of  it.] 

Bee.  7. — The  Fbbsisent. — In  this  case  the 
deceased,  the  Rev.  J.  T.  Layard,  of  Swayford, 
Norfolk,  a  widower  sixty-three  years  of  age, 
became  engaged  to  Miss  Bobinson.  On  the  13th 
Not.  1886,  shortly  before  the  time  fixed  for  his 
marriage,  he  was  seized  with  paralysis,  from 
which  he  partially  recovered,  but  he  was  unable 
to  write,  and  his  powers  of  speech  continued 
afEected,  though  not  altogether  destroyed,  until 
his  death,  which  occurred  on  the  24th.  He  could, 
moreover,  make  himself  understood  by  those 
about  him,  by  means  of  signs,  and  he  succeeded 
in  conveying  to  his  medical  attendants,  Mr. 
Shepherd  and  Sir  Peter  Eade,  that  he  desired  to 
make  a  testamentary  disposition  in  favour  of 
Miss  Robinson.  It  is  unnecessary  to  state  the 
manner  in  which  he  communicated  bis  wishes  to 
these  gentlemen,  because  it  is  admitted  that  they 
did  in  fact  correctly  interpret  the  meaning  of 
his  signs,  which  they  reduced  to  writing  on  a 
small  card,  3}  by  4^  mches  in  size,  in  the  follow- 
ing words :  "  30,0002.  to  Miss  Robinson  to  be 
tied  up  to  her  for  her  life,  and  after  her  death  to 
come  Dack  to  my  family,  and  divided  fairly  and 
equally."  The  deceased  then  with  a  pencil  made 
a  cross  upon  the  word  "  for,"  but  as  this  mark 
was  faint,  he  made  a  second  cross  through  and 
under  the  word  "  life."  Sir  Peter  Eade  then 
wrote  diagonally  from  the  second  cross  towards 
the  right-hand  upper  comer  of  the  card  the  words 
"  Mr.  Layard's  mark."  Sir  Peter  then  wrote  on 
the  upper  part  of  the  other  side  of  the  card, 
"  Witnesses  to  mark,"  and  beneath  these  words 
Sir  Peter  placed  his  initials  "P.  1.,"  and  Mr. 
Shepherd  placed  his  "  J.  S.,"  with  the  date 
"Nov.  20th,  1885."  The  deceased  and  the  wit- 
nesses were  together  during  the  whole  transac- 
tion. The  card  was  then  put  in  a  bag,  which 
remained  in  the  deceased's  room.  The  witnesses 
thm  left,  and  had  an  interview  with  the  deceased's 
Lalf-brother,  the  Rev.  Clement  Layard,  the  result 
of  which  was  that  they  returned  to  the  deceased's 
room,  and  Sir  Peter  said  to  him  that  what  they 
had  done  was  dealing  with  a  very  large  sum  of 
money,  and  that  they  had  taken  more  responsibility 
upon  themselves  than  they  ought  to  have  done, 
and  therefore  they  wished  to  erase  the  names  that 
were  put  on  the  bark  of  the  card,  as  it  might  lead 
to  litigation.  Tbe^  also  told  the  deceased  they 
did  not  consider  it  a  will,  but  onl;^  a  memo- 
randum. They  then  erased  the  writing  on  the 
back  of  the  card.  To  all  this  they  say  the  de- 
ceased gave  signs  of  assent.  They  then  left  the 
room,  deceased  retaining  the  card.  The  next  day 
the  deceased  had  an  interview  with  Miss  Robinson, 
when  he  made  signs  that  he  wished  for  the  bag 
in  which  the  cai-d  was;  and  having  taken  the  card 
out  he  gave  it  to  Miss  Robinson,  saying,  "  Read  it, 
read  it ;  it  is  for  you."  I  have  already  stated 
it  is  admitted,  and  I  entertain  no  doubt,  that  Sir 
Peter  Eade  correctly  interpreted  and  expressed 
the  wishes  of  the  deceased  Dy  the  words  written 


on  the  card.  I  also  find  that  the  deceased  autho- 
rised the  writing  of  these  words,  and  that  he 
intended  them  to  take  effect  upon  his  death ;  and 
further,  that  the  deceased  intended  by  bis  mark 
to  give  legal  effect  to  that  which  was  written. 
The  witnesses  duly  attested  this  writing,  in  the 
presence  of  the  cteceased.  Subject  to  the  ques- 
tion whether  the  mark  is  in  a  proper  position,  I 
am  of  opinion  that  the  writing  on  the  card  consti- 
tutes a  valid  testamentary  paper,  and  that  it 
was  duly  witnessed  by  the  attesting  witnesses. 
Whether  they  thought  it  to  be  a  valid  will  or  a 
memorandum  is  immateriaL  The  function  of 
witnesses  to  a  will  is  simply  to  authenticate  the 
testator's  signature,  and,  this  being  done,  their 
opinions,  or  oeliefs,  or  intentions,  are  irrelevant. 
I  am  further  of  opinion  that  the  subsequent 
erasing  of  attestation  by  the  witnesses  is  imma- 
terial. The  evidence  does  not  satisfy  me  that  the 
testator  ever  intended  to  revoke  the  testamentary 
disposition  he  had  made.  A  duly  executed  and 
attested  will  can  only  be  revoked  in  one  of  the 
ways  pointed  out  by  tne  Wills  Act  (1  Vict.  c.  26), 
that  is,  by  another  will  or  codicil,  or  "by  the 
burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator  or  by  some  person  m  his 
presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same."  Without  entering  upon 
the  question  whether  the  mere  erasing  of  the 
witnesses'  names  would  be  a  su£5eient ''  destruc- 
tion "  within  the  meaning  of  the  statute,  the 
evidence  falls  far  short  of  establishiug  that  the 
deceased  directed  the  destruction  nf  this  docu- 
ment with  the  intention  of  revoking  it.  The 
remaining  question  to  consider  is,  whether  the 
position  of  the  deceased's  mark  is  consistent 
with  a  valid  execution  of  the  instrument. 
The  Wills  Act  requires  that  the  will  shall  be 
signed  "at  the  foot  or  end  thereof"  by  the 
testator.  This  remwis  the  governing  provision, 
notwithstanding  the  elaborate  gloss  upon  the 
words  "foot  or  end"  contained  in  liord  St. 
Leonards'  Act  (15  Yict.  c.  24).  That  statute 
enacts,  that  "every  will  shall,  so  far  only  as 
regards  the  position  of  the  signature  of  the 
testator,  be  deemed  to  be  valid  within  the  said 
enactment,  as  explained  by  this  Act,  if  the  signa- 
ture shall  be  so  placed  at,  or  after,  or  following, 
or  under,  or  beside,  or  opposite,  to  the  end  of  the 
will  that  it  shall  be  apparent  on  the  face  of  the 
will  that  the  testator  mtended  to  give  effect  by- 
such  his  signature  to  the  writing  signed  as  his 
will."  In  this  case  the  mark  of  the  deceased  is 
in  the  very  middle  of  the  writing,  and  not  at  the 
foot  or  end  thereof,  or  in  any  place  the  connec- 
tion of  which  with  the  end  can  be  expressed  by 
any  of  the  prepositions  enumerated  in  the  later 
Act.  It  was  contended  that  the  mark  might  be 
regarded  as  having  been  made  across  the  page, 
because  there  was  no  room  for  it  at  the  foot  or 
end,  and  the  direction  in  which  the  words  "  Mr. 
Layard's  mark"  are  written  was  relied  on,  as 
supporting  this  contention.  There  is,  in  fact, 
abundant  space  for  a  mark  at  the  end  of  the 
writing,  but  if  this  were  otherwise,  I  should  not 
be  justified  in  putting  a  forced  construction  on 
the  words  of  the  statute,  and  holding  that,  where 
there  is  not  space  for  the  signature  at  the  foot  or 
end,  it  may  be  placed  at  the  beginning  or  middle. 
It  was  further  contended  that  effect  might  be 
given  to  all  that  is  above  the  mark,  and  that  that 
which  is  below  might  be  rejected. .  On  thia|  point 
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I  cannot  do  better  than  repeat  the  langnag^e  of 
Lcn^  Penzance  in  Sweetland  v.  Sweetland  (4  Sw. 
&  Tr.  9) :  "  The  court  would  not  be  jostifled 
in  fixing  npon  a  sifi^atnre  in  the  midst  of  what 
the  testator  intended  as  his  will  and  treating  it 
•8  an  execution  of  all  that  preceded  it,  and  grant- 
ing probate  of  so  much  of  the  will  to  the  dis- 
r^rd  of  the  remainder.  This,  in  many  cases, 
might  produce  a  testamentary  result  far  from  the 
testator's  wishes  ...  It  does  not  become  the 
court,  in  a  laudable  anxiety  to  give  effect  to  the 
document,  to  twist  or  distort  the  plain  meaning 
of  the  statute  by  ingenious  construction,  ana 
virtually  break  the  law  to  amend  the  testator's 
Uunder."  I  must  therefore  pronounce  against 
the  paper  propounded  by  the  defendant,  out  I 
allaw  tne  costs  of  both  parties  out  of  the  estate. 

Solicitors  for  the  plaintiff^,  Saxlon  and  Sont. 
Solicitor  for  the  defendant,  Martdli. 


Sttprtme  Court  of  |ntoto, 

♦ — 

COURT   OF  APPEAL. 

Tlturtday,  June  28. 
(Before  Cotton,  Bowen,  and  Fky,  L.JJ.) 

Be  COWAKD  ;  COWAKD  V.  Labkuan.  (a) 
AFFEAI.  raOU  THE  CHAHCEKY  DIYIBION. 

WiU — Gift  of  rents  and  ineome—Life  or  absolute 
interett — Contrary  intention — Difference  between 
rule  of  eontti^iction  and  rule  of  law. 

TettcUor,  by  hie  will  made  in  March  1884,  gave  a 
legcuy  of  1001.  to  his  wife  for  her  •present  watUs 
and  for  housekeeping  expenses,  and  appointed  her 
sole  executrix.  Arid  he  gave,  devised,  and  be- 
queathed the  rents  and  income  of  all  his  freehold, 
eopyholdt  and  leasehold  properties  at  New  Bamet, 
and  all  the  rents  and  profits  of  his  leasehold 
houses  in  Gcrdon-road,  Peckham,  to  his  wife.  He 
also  directed  that  she  should  be  entitled  to  all 
other  the  income  of  his  estate  and  effects,  recU  or 
personal,  and  that  any  moneys  which  might  be 
m  hit  house  or  in  the  hands  of  his  said  wife 
might  be  invested  in  her  name  in  consols,  and  the 
interest  to  arise  therefrom  might  be  retained  or  re- 
ceived by  his  said  wife  as  vart  of  his  income.  He 
desired  that  his  wife  should  be  at  liberty  out  of 

.  the  proceeds  of  his  surplus  residuary  estate  to 
erect  any  monument  to  Ms  memory  which  she 
might  please,  not  exceeding  the  sum  of  3002.  He 
also  gave  and  bequeathed  to  his  wife  all  his  house- 
hold furniture,  goods  and  effects  in  his  house,  and 
desired  that  she  should  have  the  free  use  and 
occupation  of  his  dwelling-house  at  £lmsleigh,and 
direeted  that  an  inventory  of  such  furniture  and 
effects  should  be  made. 

Eaiu,  J.  held,  that  there  was  no  indication  sufficiently 
elear  to  show  that  the  widow  took  only  a  life 
interest,  and  therefore  that  she  took  an  absolute 
interest  in  all  the  property :  (56  L.  T.  Bep.  N.  S. 
278.) 

Held,  on  appeal,  (1)  that  there  is  a  well-settled  rule 
that  a  gift  of  income  carries  the  corpus  unless 
there  aire  in  the  wiU  sufficient  words  to  out  down 
the  gift  to  a  l^e  interest  only  ;  (2)  thcU  the  rule  is 

<a)  Boportcd  by  Fbark  Stans,  Eaq.,  Sarriater-at-Law. 
Toi  LTn.  N.  8..  1459. 


merely  one  of  construction,  to  be  read  only  with 
reference  to  other  parts  of  the  will,  and  applicable 
only  when  the  testator  has  himself  given  no  rule 
for  reading  his  ivill ;  (3)  that  there  being  nothing 
to  cut  down  the  gift  of  the  property  at  New  Bamet 
and  Peckham  and  the  furniture,  the  widow  was 
absolutely  entitled  to  those  properties;  (4)  thai 
there  was  suffieient  in  the  unll  to  cut  down  the 
gift  of  the  Elmsleigh  property  and  the  residuary 
real  and  personal  property  to  a  life  interest  only. 

The  decision  of  Kay,  J.  varied. 

A  rule  of  construction  is  one  which  points  out  what 
a  court  shdU  do  in  the  absence  of  enpress  or  im- 
plied intention. 

A  rule  of  law  is  one  which  takes  effect  when 
certain  conditions  are  found,  although  a  tes- 
tator may  have  indicated  an  intention  to  tho 
contrary. 

Thohas  John  Cowasd,  solicitor,  made  his  will, 
dated  the  14th  March  1884,  which,  so  far  as 
material,  was  as  follows : 

Tbia  is  the  last  will  and  testament  of  me,  Thomaa  John 
Coward,  formerly,  and  for  many  :rMtTS,  of  No.  4,  Goild- 
hall  Chambers,  Basinghall-Btreet,in  the  Citjr  of  London, 
afterwards  of,  &o,,  and  most  of  the  time  at  mr  own. 
freehold  private  reaidenoe  called  "  Elmileig'h,"  Lower 
AddisoomDe-road,  in  the  conntr  of  Surrey,  ^ntleman, 
made  thii  Utb  day  of  Maroh  1884,  as  follows :  1  gire  the 
following  peonniary  legaoiea,  namely,  the  sum  of  100(.  to 
my  dear  wife  Ann  Amelia  Coward,  for  her  present  wants 
and  for  honsekeeping  expenses,  and  I  appoint  her  sole 
ezecntriz  of  this  my  will.  I  give  to  Jnlia  Mortimer, 
wife  of  Philip  Mortimer  .  .  .  the  sum  of  501.,  for 
her  sole  and  separate  nse,  independently  of  any  hnicMuid 
with  whom  she  may  intermany.  I  hereby  declare  that 
her  receipt  alone,  whether  oorert  or  sole,  shall  he  a 
good  disonarge  to  my  said  ezeont^  for  saoh  legacy  or 
sum  of  501.  I  give  to  Lariaia  Chnroh,  widow  .  .  . 
the  mm  of  501.,  to  be  paid  to  her  on  her  sole  receipt.  I 
give  to  Kate  Mortimer  .  .  .  the  snm  of  50{.,  to  be 
paid  to  her  on  her  sole  receipt.  I  gire  to  Iieonard 
Mortimer  .  .  .  the  anm  of  501.,  to  be  paid  on  his 
sole  receipt.  To  Emily  Theresa  Allbrook  .  .  .  the 
anm  of  SOI.,  to  be  paid  to  her  on  her  aole  receipt.  If 
any  of  the  last-named  persons  shoold,  at  the  time  of  my 
decease,  be  nnder  any  disability,  then  I  direct  that  any 
one  or  more  of  the  aaid  legaoiea  shall  be  inveated  in 
Three  per  Cent.  Consolidated  Bank  Annuities,  and  paid 
to  them,  or  any  of  them,  on  the  ceasing  of  snch  dis- 
ability. I  give,  devise,  and  beqnnath  all  the  rents  and 
income  of  all  my  freehold,  copyhold,  and  leasehold  pro- 
parties  at  New  Barnet,  in  the  county  of  Herts,  anto  my 
wife  Ann  Amelia  Coward  (which  rents  are  now  collected 
by  Mr.  Noble,  builder,  of  Bnlwer-road,  New  Bamet, 
aforesaid).  I  also  give  and  bequeath  to  my  aaid  wife 
Ann  Amelia  Coward  all  the  rents  and  proflts  of  my  lease- 
hold houses  in  the  Qordon-road,  Peckham  (and  which 
rents  are  now  collected  for  me  by  Mr.  George  Biddnlph 
Sharp,  of  or  near  the  same  place).  I  also  direct  that 
she  uiall  be  entitled  to  all  other  the  income  of  my 
estate  and  effects,  real  or  personal,  and  that  any  moneys 
which  may  be  in  my  house,  or  in  the  hands  ot  my  said 
wife,  may  be  invested  in  her  name  in  the  said  Three  per 
Cent.  Consolidated  Bank  Annuitiea,  and  the  interest  to 
arise  therefrom  may  be  retained  or  reoeired  by  my  said 
wife  as  part  of  my  income.  I  also  declare  my  will  to  be 
tiiat,  if  any  of  tne  legatees  hereinbefore  named  shall 
wish  to  purchase  any  trifling  thin^,  and  keep  the  same 
as  a  memento  on  my  account,  I  desire  that  they  shall  be 
at  liberty  to  do  so.  I  desire  to  be  buried  in  my  grave 
devised  to  me  in  pn^etnity  by  the  directors  and  owners 
of  the  board  of  Woking  Cemetery,  and  that  my  said 
wife  shall  be  at  liber^,  out  of  the  proceeds  of  my 
surplus  residuary  estate,  to  erect  any  monument  to  my 
memory  which  ahe  may  please,  not  exceeding  the  sum 
ot  3001.  I  also  give  and  bequeath  to  my  said  wife  Ann 
Amelia  Coward  all  my  household  tnmiture,  goods,  and 
effects,  in  and  about  my  said  dwelling-house  at  Elms- 
leigh  aforesaid,  for  her  sole  and  separate  use.  And  I 
also  desire  that  my  said  wife  shall  have  the  free  use  and 
ocoupation  of  my  said  house  called  "  Shasleigfa  "  afoc«« 
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said.  I  diieot  that  an  inrantory  of  mush  fnTnitnie  and 
effects  may  be  made  and  kept  therewith.    In  witneu,  &a. 

The  testator  having  died,  an  originating  snm- 
liions  was  taken  out  under  B.  S.  C.  1883,  Order 
L\.,  rr.  3  and  4,  asking  that  the  following  qnes- 
tions,  arising  in  the  administration  of  his  estate, 
might  be  determined : 

What  are  the  rigrhts  and  interesta  of  the  plaintiff  Ann 
Amelia  Coward  nnder  the  will  of  the  aaid  Thomas  John 
Coward,  dated  the  14th  Martjh  1884,  in  hiii  real  and 
peraonal  estate,  and  whether  anr,  and,  if  any,  what 
interest  in  snoh  real  and  personal  estate  reapeotiTelT, 
or  in  any  and  what  part  or  parts  thereof,  is  nndisposed 
of  by  the  said  will ;  and  if  and  so  far  as  necessary  for 
the  determination  of  the  above  question,  that  the  real 
and  personal  estate  of  the  said  testator  may  be  admin- 
istered. 

On  the  19th  Feb.  1887  Eay,  J.  decided  that 
there  was  no  indication  sufficiently  clear  to  show 
that  Mrs.  Coward  took  a  life  interest  only,  and 
that  she  took  an  absolate  interest  in  all  the 
property  except  such  as  was  expressly  given  to 
other  persons :  (56  L.  T.  Bep.  N.  S.  278.) 

The  defendant,  C.  IL  Larkman,  appealed. 

Mctrten,  Q.C.  and  G.  N.  Mareg  for  the  appel- 
lant.— The  effe«^  of  the  gift  to  the  plaintiff  of 
the  rents  and  income  of  the  property  at  Kew 
Bamet  is  to  give  her  only  a  life  ortate  therein, 
and  the  same  constmction  mnst  be  placed  on  the 
gift  of  rents  and  profits  of  the  houses  at  Peckham. 
The  expressions  of  the  will  with  r^ard  to  these 
properties  are  not  surplusage,  but  are  inconsistent 
with  an  absolute  gift.  Then,  under  the  direction 
that  she  shall  be  entitled  to  aU  other  the  income 
of  his  estate  and  effects,  real  or  personal,  she 
obtains  only  a  life  interest  in  the  residue.  The 
directions  tor  investment,  and  that  the  interest 
shall  be  retained  or  received  as  part  of  his  income, 
show  that  no  absolute  gift  was  intended.  But 
that  this  was  what  the  testator  intended  is  shown 
more  clearly  by  the  restriction  as  to  the  amount 
to  be  laid  out  on  his  monument.  If  the  proceeds 
of  bis  surplus  residuary  estate  were  to  have 
belonged  absolutely  to  his  widow,  she  might 
spend  whatever  amount  she  wished  on  his  monu- 
ment. The  household  furniture  was  not  intended 
to  be  taken  absolutely.  The  direction  as  to  an 
inventory  is  quite  inconsistent  with  such  a  con- 
struction. Then,  if  Elmslei^h  had  been  intended 
to  be  given  for  a  greater  interest  than  a  life 
interest,  there  would  have  been  no  occasion  to 
direct  that  she  might  use  and  occupy  it ;  she  can 
only  do  so  while  she  is  alive.  The  rule  which 
l^ves  an  absolute  interest  in  a  fund  where  there 
IS  a  general  gift  of  income  is  not  a  very  strong 
rule.  The  gift  must  be  unqualified,  and  it  is 
always  a  qaestion  of  constmction  on  a  will  to 
discover  whether  a  testator  intended  to  give  more 
than  a  life  interest : 

Blatm  V.  Ball,  20  L.  T.  Bep.  N.  8.  40;  5  De  O.  ft 

Sm.«58;  affirmed  »  L.  T.  Bep.  N.  S.162;  2De 

a.  M.  &  Q.  775. 

A  ^t  of  personalty  to  trustees  to  pay  the  interest 
to  A.,  with  a  power  to  dispose  of  tne  fund  by  will 
as  she  pleased,  and  without  any  other  words  of 
limitation,  was  held  to  be  an  absolute  gift  of  the 
principal ;  but  the  words  were  sufficient  to  give 
the  corpus  independently  of  the  gift  of  income : 
BUon  V.  Sht^rd,  1  Bio.  C.  0.  532. 

There  is  nothing  in  PhUippt  v.  Ohatiiberlaine  (4 
Ves.  50)  which  assists  the  respondent.  A  gift  of 
Hioome  may  be  safficiemt  in  the  case,  of  personalty 


to  pass  the  corpus,  but  there  is  no  such  general 
rule  with  regard  to  real  estate.  Even  as  to 
personalty  the  eift  of  income  most  be  un<]na1ified; 
if  there  is  anything  inconsistent' with  an  intention 
to  pass  the  corpus,  then  you  require  something  in 
the  will  to  aid  the  gift.  For  instance,  in  Haig  v. 
Bwiney  (1  Sim.  &,  St.  487)  besides  the  gift  of  the 
income  of  9000Z.  stock  to  a  lady,  the  t^ator  in  s 
subsequent  part  of  the  will  gave  her  "over  and 
above  the  90002.  stock  before  bequeathed  to  her," 
allhisplate.  As  to  real  estate,  it  has  never  been  d^ 
cided  tnat  an  indefinite  gift  of  income  passes  an 
absolute  interest.  BeforetheWills  Actagiftof  the 
landitself wonldonlyhavegivenalifeestate.  How 
then  could  a  gift  of  income,  which  is  something 
less,  pass  an  absolute  interest  in  the  land  P  [I^T, 
L.J. — ^In  Blann  v.  Bell,  on  appeal.  Lord  Crao> 
worth  thought  the  rule  as  to  realty  was  old  feudal 
law,  and  that  the  nile  as  to  personalty  only 
followed  the  rule  as  to  realty.]  It  was  stated  by 
Malins,  Y.C,  that  it  was  thoroughly  settled  that 
before  the  Wills  Act  a  devise  of  the  rents  and 
profits  passed  only  an  estate  for  life : 

Mannoxv.  OrMnor,  27  L.  T.  Bep.  N.  8. 406 ;  L.  Bm. 
14  Eq.  456. 

Sect.  28  of  the  Wills  Act  does  not  alter  the  law 
on  this  point,  for  it  only  applies  where  real  estate 
is  devised  without  words  of  limitation,  but  a  life 
estate  is  not  real  estate.  If  the  testator  did  know 
of  the  rule  the  words  used  by  him  are  absurd ;  if 
he  did  not  know  of  if,  there  is  no  intention  shown 
clearly,  but  only  a  technical  rule  of  constmction 
which  yields  to  a  slightly  inconsistent  context. 

Vaughan  ffawkiru  (Sir  Horace  Davey,  Q.C. 
with  him)  for  the  plaintiff.— There  is  a  clear  role 
which  can  be  relied  on,  though,  independently  of 
that,  the  testator  indicates  an  intention  that  bis 
wife  shall  take  everything.  Blann  v.  Bell  is  really 
the  only  case  at  aU  favouring  the  appellant's  con- 
tention. Even  there,  only  Parker,  y.C.  intimated 
that  the  rule  was  not  a  strong  one.  That  was  not 
adopted  on  the  appeal,  though  the  decision  was 
affirmed.  Where  the  income  of  a  fund  has  been 
given  without  assigning  any  duration  for  it,  the 
nind  is  given  out  and  out : 

BnU  V.  Ovllen,  L.  Bep.  6  Ch.  App.  235 ; 

atoiat  r.  Heron,  12  CI.  &  F.  161, 173. 

In  the  latter  case,  and  in  BUmn  v.  Bell,  opinions 
are  also  given  that  a  gift  of  rents  and  profits 
passes  an  absolute  interest  in  real  estate.  If  the 
gift  is  to  be  cut  down,  it  must  be  shown  what  is 
the  quantum  of  interest  to  which  it  is  to  be  ont 
down.  EUon  v.  Sheppard  and  PhiUppa  y. 
Chamberlaine  are  also  authorities  in  favour  of  the 
respondent,  and  the  law  is  so  well  settled  that  the 
decisions  are  not  reported.  [Oottoh,  L.J. — Is  it 
not  a  question  whether  the  rule  of  construction 
being  only  apiimdfaeie  rule,  must  yield  to  sli^t 
inconsistent  expressions  P]  The  rule  is  something 
more  than  a  rule  of  constmction ;  it  is  a  role  <n 
law,  or  at  any  rate  a  compound  rule  of  constmc- 
tion. Moreover,  if  expressions  or  circumstanoes 
tending  to  confirm  the  gift  are  required  they  are 
present  in  the  gift  to  trustees,  &c.,  but  there  are 
no  indications  in  the  will  sufficient  to  rebut  the 
application  of  the  general  rule.  The  wife  would 
herself  take  &ome  of  the  capital  in  case  of  in- 
testacy ;  it  is  curious,  therefore,  if  he  meant  to 
exclude  her  from  taking  part  of  the  capital,  that 
the  testator  did  not  say  so  expressly. 

Jfisnte*  replied.  ^  -  ■ 

Digitized  by  V^OOQ  IC 


Oot  ».  1W7.] 


THE  LAW  TIMES. 


[Vol.  Lvn.,  U.S.— 287 


Or.  vr  AfpJ 


Be  GOVASD;  Gowakd  v.  Labkmak. 


rOr.  OF  Arp. 


CoTTOir,  L.J— The  -will  to  be  considered  is  said 
to  have  been  made  by  a  lawyer,  but  nndonbtedly 
difficnlties  may  arise  on  a  lawyer's  will  as  on  tfae 
-will  of  anybody  else.  Kay,  J.  has  held  that  the 
widow  of  the  testator  is  absolutely  entitled  to  all 
Mb  real  and  personal  property ;  and  the  question 
is  whether  that  decision  is  right.  Kay,  J.  decided 
tiiat  the  case  was  within  the  rule,  which  I  consider 
to  he  weU  established,  that  where  there  is  an  nn- 
£mTted  and  unrestricted  srif  t  of  rents  and  income 
of  realty  or  personalty,  that  carries  the  absolute 
interest  nnless  there  is  sufficient  expression  in  the 
will  to  cut  down  and  limit  the  efFert  of  those 
words.  We  hare  had  a  considerable  discussion 
on  both  sides  as  to  what  that  rule  is.  Mr.  Marcy 
contended  th&t,  as  regards  the  real  estates,  the 
-unrestricted  gift  of  land,  without  any  word  of 
limitation,  would  not  carry  the  fee  simple ;  that 
before  the  passing  of  the  Wills  Act  a  gift  of  real 
estate  would  not  carry  the  absolute  interest  with- 
out words  of  limitation  ;  and  that,  that  being  so, 
an  nnrestricted  gift  of  rents  and  profits  would 
not  previous  to  the  Wills  Act  carry  the  fee  simple 

■  estate,  but  would  simply  give  an  estate  for  life. 

'  It  is  not  necessary  to  enter  into  that  question, 
bat  <rf  course,  if  tnere  was  only  an  unrestricted 
gift,  without  anything  to  show  that  it  was  to 
continue  beyond  the  duration  of  the  life,  it 
might  be  that  only  a  life  estate  would  be  given 
to  the  person  to  whom  the  rents  were  so  given. 
Bot,  in  my  opinion,  the  difficulty  is  entirely  got 
rid  of  by  the  28th  section  of  the  Wilis  Act. 
Prior  to  the  passing  of  the  Wills  Act,  if  there 
were  no  words  of  limitation  in  a  gift  of  real 
estate,  then,  unless  there  was  something  to  show 
that  it  was  to  carry  more,  the  presumption  wns 
tfast  only  a  life  estate  was  intended  to  be  given. 
But  under  the  28th  section  of  the  Wills  Act 
wbere  there  are  no  words  of  limitation  in  a  gift 
of  real  estate  the  presumption — the  pritnd  facie 
meaning — is  the  other  way.  By  that  section  it 
18  enacted  that  "  where  an^  real  estate  shall  be 
devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass 
the  fee  simple,  or  other  the  whole  estate  or 
interest  whicn  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate  nnless  a  contraiy 
intention  shall  appear  by  the  will."  lliat  was 
ingeniously  attempted  to  be  got  rid  of  by  saying 
that  an  estate  for  life  was  not  real  estate.  It  is 
very  true  that  estates  pur  auire  vie  are  dealt  with 
hv  the  Wills  Act,  but  we  have  not  to  deal  with 

'  the  question  of  an  estate  pur  autre  vie,  but  to  con- 
sider whether  the  gift  of  land  to  a  person  for  his 
life  is  not  real  estate.  In  my  opinion  it  is,  and 
therefore  no  difficulty  urises  here  from  the 
absence  of  words  of  limitation.  Malins,  V.C.,  in 
Mannox  v.  Greener  [uhi  sup.),  dealt  with  a  case 
practically  in  the  same  way.  Now,  Mr.  Vanghan 
Hawkins  went  into  a  much  larger  field.  He  con- 
tended that  the  rule  on  which  Kay,  J.  acted  could 
not  be  called  a  rule  of  construction.  Mr.  Hawkins 
called  it  what  he  could  not  explain,  and  therefore 
what  I  may  be  excused  for  not  exactly  under- 
standing, a  compound  rule  of  construction.  But 
what  he  intended  io  contond  for  was  this,  that 
where  there  was  a  gift,  unlimited  and  nnrestricted 
in  duration,  of  rents  and  profits  of  land,  that  was 
as  much  a  gift  of  a  fee  simple  estate  as  would  be  a 
gift  to  a  person  and  his  heirs,  or  a  ^Jt  of  an 
absohite  estate  in  land.  And  I  presume  bis  con- 
tention was  intended  to  be,  thxtt  any  expression 


in  the  will  8howin(|[  that  the  words  were  not  to 
have  the  effect  which  that  rule  of  construction 
would  give  them,  were  merely  inofficious,  useless 
attempts  to  limit  the  previous  absolute  gift  to  such 
person.  Undoabtedly,  where  an  absolute  estate  is 
given  to  aperson,  whether  in  realty  or  in  personalty, 
any  attempt  to  deprive  that  person  of  the  right 
of  dealing  with  it  is  inofficious,  inoperative,  and 
useless.  But,  in  my  opinion,  this  rule  is  only  a 
rule  of  construction — not  a  compound  rule  of 
construction,  bnt  a  rule  of  construction  which  must 
be  dealt  with,  with  reference  to  the  other  provi- 
sions and  expressions  contained  in  the  will.  Being  a 
rule  of  oonstraction,  it  is  to  be  followed  only  when 
the  testator  has  not  expressed  his  own  intention — 
has  not  given  any  other  guide  to  the  court  which 
has  to  consider  his  will.  Therefore,  when  there 
has  already  been  given  an  absolnte  gift,  it  is  not 
a  question  whether  the  restrictions  upon  that  are 
inoperative  and  inofficious,  bnt  the  court  mnst 
look  to  the  whole  of  the  will  in  order  to  see  how 
far  the  rule  of  construction  can  apply,  or  whether 
the  testator  has  expressed  an  intention  which 
prevents  the  rule  of  construction  from  being 
applied  in  dealing  with  his  will.  And,  although 
there  was  a  great  stress  of  argument  on  the  psxt 
of  Mr.  Vanghan  Hawkins,  I  am  content  to  follow 
what  was  said  by  Lord  Cranworth,  L.C.,  and  also 
more  strongly  perhaps  by  Sir  James  Parker-^a 
very  great  lawyer — in  the  cose  of  Blann  v.  Bell. 
What  Lord  Cranworth  says  on  appeal  is  this :  "  The 
contention  is,  that  the  gift  of  dividends  to  Mrs.Blann 
is  equivalent  to  a  gift  of  the  capital  of  the  stock 
on  the  well-known  rule  of  construction,  adopted 
generallT  by  this  and  other  courts,  founded  I  believe 
on  the  old  feudal  law  that  a  devise  of  the  rents  and 
profits  of  real  estate  carries  with  it  the  property 
m  the  land  .  .  .  The  question  is,  whether  the 
rule  is  applicable  to  the  present  case" — if  it  had 
been  a  particular  mode  of  limitation  he  could  not 
have  dealt  with  it  in  that  way — "  whether,  in  this 
case,  the  direction  to  pay  the  dividends  to  the  wife 
and  niece  and  the  survivor  indicates  that  the 
corpus  of  the  fund  is  to  taken,  or  only  the  divi- 
dends for  the  life  of  the  survivor."  He  deals  with 
the'rule  as  I  do,  aa  a  rule  of  construction  leading 
ns  when  no  guide  is  furnished  by  the  expressions 
nsed  by  the  testator.  Now,  this  matter  which 
Mr.  Vanghan  Hawkins  pressed  upon  us,  but  not 
to  the  same  extent,  was,  that  there  was  nothing 
to  limit  or  to  defeat  the  estate  given  to  the  widow 
if  she  did  not  take  the  fee  simple.  When  the 
question  is  whether  the  gift  is  restricted,  or 
whether  that  mle  applies  to  it  at  all,  it  is  ver^  ma- 
terial to  consider  whether  there  is  an  unrestricted 
or  unlimited  gift  of  rents  and  income ;  or,  if  not, 
to  what  period  it  is  limited  or  restricted ;  and  in 
determinmg  whether  the  primary  gift  of  rent  is 
to  be  considered  as  restricted  and  limited,  or 
nnrestricted  and  unlimited,  it  is  very  material,  if 
it  is  not  an  nnrestricted  or  unlimited  gift,  to  know 
how  it  is  restricted.  Bnt  that  is  an  entireljr 
different  state  of  things  from  what  we  have  to 
deal  with  here,  where  it  is  contended  on  the  one 
side  that  there  is  an  unlimited  gift,  but  the  con- 
tention on  the  odier  side  is  that  it  is  so  restricted, 
or  that  the  rule  is  so  restricted,  by  the  expres- 
sions used  by  the  testator,  that  the  gift  cannot  be 
an  unlimited  gift,  that  is,  a  gift  of  an  absoluto 
interest.  If  it  is  not  Such  a  gift,  of  course  it  must 
he  of  an  estate  for  life,  and  I  do  not  think  wq 
ought  to  pozzle  otmeWeB  heoatne  wq  tm  txM 
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.  that  it  is  not  shown  whether  he  meant  this  to  be 
daring  widowhood  only,  or  daring  the  life  of  the 
widow.    In  my  opinion,  if  it  is  not  an  unrestricted 
or  unlimited  gift  of  either  the  realty  or  personalty, 
it  mast,  without  any  puzzle  about  it,  be  a  gift  for 
life  only.    Now,  havmg  laid  down  what  the  rale 
is — and  I  should  not  h&ve  done  so  but  for  the 
strenuous  argument  pressed  upon  us  by  counsel 
learned  in  the  law  of  wills — I  now  proceed  to 
consider  how  it  applies  to  this  case.    I  will  deal 
first  with  the  residuary  gift,  and  I  may  say  that 
the  property  divides  itself  into  three  or  perhaps 
.  four  divisions.    There  is  (1)  the  pmperty,  specifi- 
cally devised,  in  Bamet  and  Peckham  ;  (2)  the  gift 
of  the  residuary  estate ;  (3)  the  gift  of  certain 
specific  chattels  i  and  (4)  a  direction  as  to  the 
house  where  the  testator  lived,    liow,  let  us  take 
the  residuary  gift  first — I  do  not  read  the  pre- 
vious part,  though  of  course  it   is   material  to 
consider  it.    The  testator  says :    "  I  also  direct 
that  she "  (that  is,  his  widow)  "  shall  be  entitled 
to  all  other  the  income  of  my  estate  and  effects, 
real  or  personal,  and  that  any  moneys  which  may 
be  in  my  house,  or  in  the  hands  of  my  said  wife, 
may   be    invested    in    her    name    in    the    said 
Three   per  Cent.  Consolidated  Bank  Annuities, 
and   the  interest    to   arise   therefrom    may    be 
retained  or  received  by  my  said  wife  as  part 
of    my    income."    Now   possibly    it    may    have 
been  that,  being  partly  learned  in  the  law,  ho 
thought  his  gift  would  not  have  applied  to  cask 
in  hand  or  invested  in  any  way.   Kay,  J.  has  held 
that  gave  an  absolute  interest  both  in  the  lands 
comprised  in  the  residuary  gift  and  in  the  personal 
property — that  it  gave  her  nis  personal  property 
absolutely,  and  also  such  real  estate  as  was  not 
otherwise   specifically  dealt   with   by    the    will. 
Now  here  I  think  we  ought  to  deal  with  his  gift 
as  an  entirety,  and  if  we  can  find  that  any  part  of 
the  residue — anything  of  that  comprised  in  the 
residuary  estate,  either  personalty  or  realty — is 
not  intended  to  be  given  to  the  widow  absolutely, 
in  my  opinion  that  is  a  sufBcient  indication  that 
.  this  gift  is  not  to  be  construed  in  accordance  with 
the  rule  to  which  I  have  referred.    We  find  that, 
after  expressing  his  wish  as  to  his  place  of  burial, 
he  says:  "I  desire    .     .    .     that  my  said  wife 
shall  be  at  liberty,  out   of  the  proceeds  of  my 
surplus  residuary  estate,  to  erect  any  monument 
to  my  memory  which  she  may  please,  not  ex- 
ceeding the  snm  of  3001."     There  he  limits  the 
amount  which  she  is  to  spend.    It  is  not  simply 
a  request  to  her  that  she  will,  in  regard  to  nis 
memory,  put  up  a  monument,  but  he  limits  the 
amount,  and  limits  it  in  such  a  way  as,  in  my 
opinion,  to  show  that  he  is  limiting  the  amount 
which  she  is  to  take  out  of  his  residuaiy  property 
(whether  that  includes  realty  is  immaterial)  to 
300{.    If  she  had  had  an  absolute  gift  to  her  of 
his  residuary  property  it  would  have  been  un- 
necessary to  give  her  liberty  to  take  any  sum  out 
of  the  proceeds,  and  it  is,  to  my  mind,  utterly 
inconsistent  with  the  absolute  gift  to  her  of  the 
residue  to  limit  the  amount  which  she  was  to  take 
out  of  the  residuary  property.    In  my  opinion, 
the  direction  limiting  the  authority  to  her  to  take 
."not  exceeding  the  sum  of  3002."  is  inconsistent 
.with  her  being  entitled,  under  the  previous  gift 
of  the  residue,  to  the  whole  of  his  residuarv  estate 
absolutely.    It  is  very  true  that  there  follow  the 
.words  which  give  to  her  his  furniture,  goods,  and 
effects  in  the  noose  where  he  dwelt ;  and  there  is  j 


an  inconsistent  or  even  useless  direction  as  to 
an  inventory  bein^  made;   but  in  my  opinion, 
although  he  has  given  a  direction  about  an  in- 
ventory which  is  useless  and  inconsistent  with 
this  gift  of  furniture,  that  does  not  prevent  the 
direction  as  to  the  3002.  being  sufficient  to  cat 
down  and  restrict  her  interest  in  the  residue  under 
the  previous  gift  to  her.    In  my  opinion,  there- 
fore, under  the  residuary  gift  she  takes  only 
income  to  be  enjoyed,  and  as  to  the  residiuuy 
real  and  personal  estate,  I  think  Kay,  J.  came  to 
an  erroneous  conclusion  in  holding  that  she  took 
all  that  absolately.    Then  we  come  to  this:  "I 
also  desire  that  mv  said  wife  shall  have  the  free 
nse   and  occupation  of   my  said    house    called 
Elmsleigh   aforesaid."     It  was   contended  that 
Elmsleigh  would  have  been  dealt  with  under  the 
residuary  gift,  but,  in  my  opinion,  it  is  not  dealt 
with  under  the  residuary  gift,  having  regard  to 
the  fact  that  it  is  specially  dealt  with.     In  my 
opinion  the  words  "use  and  occupation  "show 
that  the  gift  is  to  be  restricted  to  life — neither 
"  occupation  "  nor  "  nse  "  being  applicable  words  if 
the  donee  is  dead ;  and  as  regards  filmsleigh,  there- 
fore, in  my  opinion  he  gives  it  to  her  in  such 
terms  that  her  interest  therein  is  restricted  to 
her  life,  that  is,  to  the  period  during  which  alone 
she  can  use  and  occupy  that  residence.    Then  we 
come  to  what  I  have  passed  over,  namely,   the 
^ft  of  the  properties  at   New  Bamet  and  at 
Peckham.      In    my    opinion    those    cannot    be 
governed  by  the  direction  as  regards  the  residue, 
as  there  is  a  distinct  and  separate  gift  of  them, 
and  I  cannot  find  anything  in  the  will  expressing 
an  intention  by  the  testator  as  to  the  extent  <» 
his  interest  in  this  property — I  mean  indepen- 
dently of  the  clauses  in  which  he  gives  her,  in  an 
unrestricted  and  unlimited  way,  the  rents  and 
income  of  those  properties.    What  I  have  pointed 
out  as  regards  the  3002.  is  to  my  mind  utterly 
inconsistent  with  her  taking  absolutely  the  residue 
of  the  personal  estate  or  of  the  real  estate  ;  but 
there  being  separate  gifts,  I  think  it  would  be 
wrong  to  say  that  because  he  has  given  the  income 
of  the  residue,  and  that  is  cat  dow^n  by  a  subse- 
quent part  of  the  will  applicable  only  to  and  deal- 
ing only  with  his  residuary  estate,  therefore  that 
has  also  the  effect  of  cutting  down  that  which  the 
rule  would  give  to  her  as  regards  those  specifi- 
cally mentioned  properties.     That  direction,  as 
regards  the  residuary  estate,  and  the  authority 
given  to  the  wife  to  deal  with  a  portion  only  of 
that  in  the  particular  way,  is  in  no  way  incon- 
sistent with  ner  having  the  absolute  interest  in 
these  houses  which  are  not  part  of  the  residue, 
la  my  opinion,  therefore,  in  accordance  with  the 
rule,  and  not  attempting  to  guess  at  what  the  tes- 
tator meant,  there  is  an  unlimited  gift  of  the  houses 
at  New  Barnet  and  Peckham  absolutely,  there 
being  nothing  in  the  will  sufficient,  in  my  opinion, 
to  enable  us  to  construe  the  will  otherwise  tiian  in 
accordance  with  that  general  rule  of  construction 
to  which  I  have  refeared.    In  my  opinion,  there- 
fore, the  appeal  in  part  succeeds  and  in  part 
fails,  and  the  proper  course  would  seem  to  be, 
under  those  circumstances,  to  give  no  costs  to 
either  party. 

BowEN,  L.J. — I  am  of  the 'same  opinion.  I 
should  add  nothing  were  we  not  varying  the 
order  made  below.  As  it  is,  one  is  bound,  out  of 
respect  to  the  experience  in  this  class  of  subject 
of  the  learned  judge  below,  with^whom  erne  is 
Digitized  by  VjOOQ  IC 
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differing,  to  state  what  appears  to  be  the  tme 
yiefw  of  this  matter ;  and,  altbongh  the  will  is  an 
extremely  difiBcnlt  one,  yet  I  confess  I  do  not 
entertain  mnch  donbt  that  we  have  arrived  at 
the  right  conclusion.  The  first  thing,  as  Cotton, 
L.J.  says,  is  to  clear  one  mind's  about  this  rale  of 
constmction.  There  is,  to  my  mind,  bi  prima  fade 
rale  of  construction  that,  when  you  have  an 
tmlimited  gift  of  rents  and  income  of  real  and 
personal  property,  in  the  absence  of  a  contrary 
intention  appearing,  that  is  a  gift  of  the  absolnte 
and  entire  interest  in  the  real  and  personal  pro- 
perty.  It  is  a  rule  of  constmction — that  is,  on\j 
a  jtrimd  fade  rale — which  disappears  at  once  if 
a  contrai7  intention  appears.  Mr.  Vaughan 
Hawkins  desired  to  elevate  the  doctrine  to  some- 
thing higher  than  the  limited  level  of  a  rule  of 
constmction.  He  desired  to  convert  it  into  a 
doctrine  that  words  of  this  sort  had  a  legal 
determined  importance  which  was  clear,  and  to 
which  clear  effect  must  be  given,  and  that,  when 
yoa  found  them  followed  by  words  in  the  latter 
portion  of  the  document  which  defined  that  the 
testator  had  not  understood  the  force  of  this  pro- 
vision to  be  so  complete,  you  must  reject  the 
words  that  followed  as  inoperative,  and,  in  effect, 
snperflaoDS.  I  cannot  find  any  justification  for 
that  view ;  and  it  appears  to  me  that  this  is  a  rnle 
of  construction,  ana  nothing  more.  Then  Mr. 
Vaughan  Hawkins  again  endeavoured  to  limit 
onr  action  in  this  way.  He  said  that  the  rule  of 
construction  must  prevail,  and  that  the  unlimited 
gift  must  be  held  to  take  effect  unless  you  found, 
not  merely  in  the  subsequent  portion  of  the  will 
an  intention  that  it  should  not  be  so,  bat  an 
intention  so  express  as  to  define  how  the  intention 
was  to  be  imposed,  and  to  what  extent  it  was  to 
be  carried  out.  Now,  again,  I  cannot  help  thinking 
that  that  is  a  departure  from  the  clear  rule  of 
construction,  and  one  which  was  pointed  out  by 
Fry,  L.J.  When  you  find  the  intention  given 
afterwards  by  which  you  get  the  meaning  of  the 
testator,  that  is  clear  evidence  of  its  being  an 
interpretation  clause,  and  the  intention  of  the 
testator,  expressed  in  such  a  manner  as  to  show 
what  he  meant  by  this  unlimited  gift  of  real  and 
personal  property,  is  final — yon  are  not  to  take  it, 
oecanse  there  is  an  ambignity,  that  the  gift  is 
unlimited.  I  entirely  agree  with  the  view  that 
has  been  expressed  about  the  importance  in  these 
days,  whatever  may  have  been  the  language  used 
in  earlier  cases,  of  considering  the  rules  of  con- 
fltraction  as  only  primd  facie  rules.  Mr.  Vaughan 
Hawkins  nsed  the  term  that  this  rule  of  con- 
strnction,  although  a  rale  of  constmction,  was  a 
strong  rule  of  construction.  I  object  entirely  to 
that  way  of  categorising  rules  of  constmction. 
There  is  plenty  of  authority  to  be  found  for  it  in 
test  writers,  who,  in  discussing  presumptions 
and  rales,  nse  the  language  of  the  earlier  cases, 
which  is  fall  of  ambiguity,  and  which  seems  to  me 
to  lead  to  nothing,  xoa  cannot,  when  you  have 
a  rale  of  construction,  in  my  opinion,  measure 
beforehand,  in  the  abstract,  the  quantity  of  the 
pressure  that  mast  in  each  case  be  extracted 
from  the  contents  of  a  document  before  ynu  are  to 
be  at  liberty  to  abandon  the  primd  facie  rale.  Any 
attempt  to  do  that  is  an  attempt  to  fetter  before- 
hand the  intelligence  of  tribunals,  and  to  make 
a  sort  of  crystallised  rule  as  to  the  inferences 
which  are  to  be  drawn  as  to  the  meaning  of  docu- 
ments of    which  yoa  know    nothing,  which  it 


wonld  be  impossible  to  apply  to  any  other  docn- 
ments.  These  rales  of  construction,  as  we  have 
often  said,  and  as  I  fully  agree,  are  rales  to 
enable  yon  to  arrive  at  a  true  construction  of  a 
document — to  assist  yon  in  construing  a  docu- 
ment, and  not  rules  to  afford  you  a  justification 
for  misconstruing  a  document.  Treating  this, 
therefore,  as  a  nfle  of  construction  to  which  full 
effect  ought  to  be  given,  unless  we -see  that  the 
testator  did  intend  the  gifts  to  be  limited,  and 
has  nsed  language  there  from  which  such  an  in- 
tention can  be  properly  gathered,  the  will  divides 
itself  into  four  headswhich  Cotton,  L.J. mentioned. 
There  is,  first,  the  New  Bamet  and  Peckham  pro- 
perty. As  to  that,  the  testator  has  used  language 
which  is,  to  my  mind,  unqualified  by  anything 
which  follows.  He  gave,  devised,  and  bequeathed 
all  the  rents  and  income  of  the  freehold,  copyhold, 
and  leasehold  properties.  There  is  nothing  to 
qualify  that  afterwards,  except  so  far  as  the 
qualification  is  to  be  extracted  irom  the  fact  that 
there  is  a  certain  similarity  between  the  language 
of  that  and  the  language  of  the  residnary  clause. 
It  is  not  a  complete  similarity  or,  of  course,  the 
argument  which  has  been  addressed  to  us  in 
favour  of  treating  the  whole  of  the  property  npmi 
the  same  basis  would  be  stronger  than  it  is.  We 
next  come  to  the  residuary  personal  and  real 
estate,  and  I  desire  to  point  out  here — ^because 
this  is  what  impresses  me — there  is  a  change  of 
style  in  the  will  when  the  testator  passes  to  deal 
with  the  residnary  estate.  He  no  longer  nses  the 
form,  "  I  give,  deviue,  and  bequeath  all  the  rents 
and  income,"  which  is  the  form  which  the  gift 
had  taken  of  the  property  at  New  Bamet  and 
Peckham,  but  he  goes  on  in  the  following 
language :  "  I  also  direct  that  she  shall  be  entitled 
to  all  other  the  income."  There  is  a  distinct 
variety  of  style  there,  and  although  it  might 
well  be  pedantic  and  hypercritical  to  suppose  that 
one  could  extract  from  the  mere  presence  of  such 
a  variety  of  styles  a  key  to  the  meaning — yet,  when 
the  meaning  of  this  will  is  ambiguous,  and  when 
part  of  the  argument  which  has  been  addressed  to 
us  on  behalf  of  the  respondent  rests  upon  the 
assertion  that  all  these  varioas  clauses  are  to  be 
treated  in  the  same  way,  I  think  it  is  material  to 
observe  that  it  is  at  the  beginning  of  the  residuary 
clause  that  this  change  ot  style  commences.  Bat, 
that  being  so,  there  is  a  ver^  material  difference 
further  with  regard  to  this  residuary  bequest. 
You  have  two  dispositions  contained  m  the  will 
which  are  absolutely  inconsistent,  not  with  the 
Peckham  property  Doing  given  absolutely,  not 
with  the  ITew  Barnet  property  being  given 
absolutely,  but  with  the  residuary,  personal,  and 
real  estate  being  given  absolutely ;  and  which 
are  inconsistent  with  it  whether  relating  to 
personal  estate  or  relating  to  real  estate.  With, 
regard  to  personalty,  there  is  a  legacy  of  1001., 
and  there  is  a  direction  that  a  monument  may  be 
erected  to  his  memory  by  the  widow,  who  is  to 
"  be  at  liberty  "  out  of  the  proceeds  of  his  surplus 
residuary  estate  to  erect  any  monument  to  his 
memory  which  she  may  please,  "  not  exceeding 
the  sum  of  3001."  It  is  vain  to  suggest  to  my 
mind  the  proposition  that  the  gift  of  the  lOOl., 
and  the  direction  as  to  a  monument  are  absolutely 
consistent  with  the  whole  of  the  residue  of  the 
realty  and  personalty  being  given  to  the  widow. 
Bnt  1  think  there  are  also  indications  that  this 
clause  does  not  cover  all  the  Cea)t7<  ^9  bouse 
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at  ElmBleigh  is  dealt  within  a  Bnbseqnent  part  of 
the  will,  and  with  those  two  obserrations,  fallin^^ 
back  upon  the  direct  line  in  which  the  direction 
as  to  real  and  personal  estate  is  fonnd,  I  think 
there  is  in  it  room,  at  all  events,  for  the  idea  that 
the  testator  had  a  view  ahont  the  income  of  his 
residuary  estate  which  slightly  differs  from  that 
which  he  had  about  the  rents  and  profits  of  the 
Bamet  and  Peckham  properties.  He  directs  that 
his  widow  shall  be  entitled  to  all  other  the  income 
of  his  estate  and  effects,  and  that  any  money 
which  may  be  in  his  house,  or  in  the  hands  of  his 
said  wife,  may  be  invested  in  her  name,  and 
received  as  part  of  his  income.  So  much  for  the 
residaary  real  and  personal  estate.  It  seems  to 
me,  therefore,  that  the  rule  of  construction  is 
excluded  by  the  subsequent  context  in  the  will 
which  makes  it  impossible,  without  its  being 
manifestly  inconsistent.  Then  comes  the  furni- 
ture. I  think  the  furniture  is  given  absolutely, 
and  the  subsei^uent  direction  as  to  the  inventory, 
although  it  is  curious,  is  not,  to  my  mind, 
perfectly  inconsistent  with  the  absolute  gift  of 
the  furniture.  I  think  this  gentleman  had  a 
desire,  so  far  as  consistent  with  his  quiet  life  at 
Croydon,  for  a  kind  of  pouthnmous  fame.  He 
desired  that  this  monnment  should  be  put  up  to 
him,  not  exceeding  SOOi.,  and  I  think  he  was 
probably  proud  of  the  furniture,  and  he  wished 
an  inventory  to  be  made  of  it.  I  do  not  think  he 
meant,  by  the  direction  that  an  inventory  should 
be  made,  to  limit  the  interest  his  widow  should 
take  in  the  furniture.  Then  I  come  finally  to 
Elmsleigh.  There  is  not  a  previous  gift  of  Elms- 
leigh  under  the  prior  clause,  and  he  deals  with 
Elmsleigh  specifically  afterwards.  Now,  with 
regard  to  Elmsleigh,  he  desired  that  his  wife 
should  have  the  free  use  and  occupation  of  it, 
which  is  absolutely  inconsistent  with  any  idea 
that  he  had  given  it  to  her  absolutely.  There- 
fore, on  the  whole  will,  I  think  that  he  meant  to 
give  absolutely,  and  did  give  absolutely,  the  new 
Bamet  and  Peckham  properties  and  the  furniture 
to  his  wife,  while  the  residuary  estate  and  the 
house  of  Elmsleigh  follow  the  limitation  which 
Cotton,  L.J.  has  mentioned. 

Fey,  L.J. — This  is  a  will  with  which  it  is 
somewhat  difficult  to  deal.  The  testator  has 
contrived,  as  it  appears  to  me,  to  hide  his 
intention  with  considerable  success,  and,  there- 
fore, though  I  arrive  at  the  same  conclusion  as 
my  learned  brethren,  I  am  bound  to  say  I  am  not 
very  certain  whether  the  conclusion  at  which  we 
have  arrived  expresses  the  real  intention  of  the 
testator.  The  testator  appears  to  me  to  have 
dealt  with  his  property  in  this  way :  In  the  first 
place,  he  gave  a  series  of  pecuniary  legacies,  and 
then  he  dealt  with  the  property  which  he  had  at 
New  Barnet,  the  rents  and  income  of  which  he 
gave  to  his  wife  without  limitation,  and  I  conceive 
that  that  was  a  gift  to  her  of  the  estate  which  he 
possessed  in  that  Kew  Bamet  property.  In  the 
same  way  he  deals  with  the  property  which  he 
had  at  Peckham  ;  and  I  conceive  it  to  be  reason- 
ably plain  that  the  terms  of  the  gift  contained  in 
the  will  of  that  property  gave  it  absolutely  to 
the  wife.  Now,  having  dealt  with  those  two  pro- 
perties, he  next  proceeds  to  deal  with  his  residuary 
estate,  and  I  asked  this  question  :  "  If  the  residue 
and  the  New  Barnet  and  Peckham  properties  were 
all  intended  to  be  given  in  the  same  way,  and  to 
the  same  extent,  to  the  widow,  why  does  he  deal 


with  them  separately  P  "  I  agree  it  is  not  a  very 
cogent  observation  in  the  case  of  a  will  so  ill- 
'drawn  as  the  present,  but  we  are  bound  to  endea- 
vour to  find  the  meaning  of  the  testator  from 
that  ill-drawn  document,  and  I  can  see  a  reason 
why  he  should  separate  those  properties  if  he 
meant  to  give  a  different  estate  in  them  to  the 
wife  from  that  which  he  intended  to  give  her  in 
the  residuary  estate ;  therefore  I  think  that  the 
separation  oi  the  properties  is  not  immaterial. 
He  then  deals  with  his  residuary  estate  in  this 
way:  he  directs  that  his  widow  snail  be  entitled 
to  all  ocher  the  income  of  his  estate  and  effects 
real  or  personal.  Now  it  appears  to  me  that  the 
will  contains  no  provision  inconsistent  with  the 
absolute  interest  in  the  New  Bamet  and  the 
Peckham  properties  being  given  to  the  wife ;  bnt 
with  regard  to  the  residuary  devise  and  bequest  I 
have  come  to  the  conclusion  that  there  are 
numerous  provisions  in  the  will  which  bring  my 
mind  to  the  conclusion  that  he  did  not  intend 
his  wife  to  take  the  absolute  interest  in  the 
residue.  Those  provisions  are  partly  of  thiit 
kind:  chey  are  idle  and  inofficious  if  the  wife 
took  the  entire  property ;  whereas  they  are  use- 
ful and  operative  if  she  took  a  life  interest  only 
in  the  general  residue.  There  are  other  pro- 
visions which  are  stronger  i;han  those  against  the 
contention  of  the  respondent,  and  which  are,  in 
my  opinion,  inconsistent  with  the  wife  taking  the 
absolute  interest  in  the  residue.  I  will  briefly 
refer  to  these  provisions.  In  the  first  place,  there 
is  the  gift  of  ]  002.  to  the  widow  for  her  present 
wants  and  housekeeping  expenses.  It  was  idle 
to  give  the  widow  lOOZ.  if  she  took  the  entire 
residue  out  of  which  the  100/.  was  to  be  paid ;  and 
it  is  to  be  observed  with  regard  to  that  loffacy, 
that  there  is  no  direction  as  to  its  immeidiate 
payment,  and  that  therefore  it  took  effect  only 
with  the  other  pecuniarv  legacies.  Now  the 
second  circumstance  which  occurs  is  this,  that 
the  testator  declared  that  if  any  of  the  legatees 
thereinbefore  named  wished  to  purchase  any 
trifling  thing  to  keep  the  same  as  a  memento  on 
hia  account,  they  should  be  at  liberty  to  do  bo. 
I  am  not  able  to  resist  the  contention  that  the 
legatees  before  named  included  the  wife;  and, 
therefore,  this  was  a  liberty  given  to  her  to  buy 
her  own  property,  and  keep  it  as  a  memento  of 
her  late  husband — a  provision  which  was  plainly 
useless,  to  say  the  least  of  it.  Then  comes  the 
provision  with  regard  to  the  tomb.  That  pro- 
vision has  a  double  aspect.  So  far,  of  course,  as 
that  was  a  liberty  to  spend  the  money,  it  was 
idle,  and  did  nothing  for  the  widow  absolutely; 
but,  so  far  as  it  is  a  restriction  on  the  amount  to 
be  expended,  it  is  not  only  inofficious,  but  it  is 
inconsistent  with  the  gift  to  the  widow  of  the 
entire  property ;  and,  therefore,  that  limit  placed 
upon  the  expenditure  is  a  very  strong  circum- 
stance against  our  holding  that  she  was  entitled 
to  the  absolute  property.  Then  with  regard 
to  the  furniture,  if  the  gift  which  preceded 
had  ^ven  her  the  income  ot  the  entire  residue,  it 
was  idle  to  add  the  g^ft  in  terms  which  appear 
to  me  to  be  an  absolute  gift  of  the  housenold 
furniture ;  whereas,  if  she  took  a  life  interest  only 
in  the  general  residue,  then  the  absolute  gift  ol 
the  furniture  was  sensible  and  operative.  Then 
again,  with  regard  to  Elmsleigh,  the  view  which  I 
tijce  of  that  is  this,  that  under  the  words  "  all 
other  the  income  of  my  estate  r^l  or  personal," 
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if  that  gave  an  absolute  interest  to  the  widow,  she 
had  an  absolute  interest  given  to  her  in  Elmaleigh; 
bat  the  latter  clanae  in  the  will  ahowa  that  the 
testator  intended  that  she  should  take  the  pro- 
perty onl^  for  life,  and  therefore  that  provision 
u  inconsistent  with  her  having  the  entire  resi- 
duary estate  given  to  her.  I  find  therefore,  I 
repeat,  a  number  of  provisions,  some  of  which  are 
inoperative  on  the  contention  of  the  respondent, 
and  some  of  which  are  inconsistent  with  it,  and 
tiie  conjoint  operation  of  all  those,  small  as  they 
are  to  my  mind,  has  convinced  me  that  the  testa- 
tor did  not  intend  that  the  widow  should  take  an 
absolute  interest  in  the  residue.  Now,  having 
come  to  that  conclusion  with  regard  to  hu  inten- 
tioD,  the  only  point  to  be  observed  is  this.  la  the 
mje  which  has  been  so  much  diacnssed  in  this 
case  one  of  construction,  or  is  it,  as  Mr.  Vaughan 
Eavld.is  insinuated  rather  than  ventured  to 
wgne,  a  rale  of  law  which  operates  in  defiance  of 
intention  P  In  my  opinion,  it  is  a  rule  of  con- 
struction ;  it  is  a  mle,  therefore,  which  may  be 
overcome  by  evidence  of  an  intention  to  the  con- 
trary. It  is  not  like  certain  rules  which  operate, 
however  clear  the  intention  of  the  testator  may 
be  to  the  contrary.  In  my  opinion,  rules  of  con- 
struction and  rules  of  law  differ  very  broadly  in 
this  point  of  view:  that  one  is  a  rule  which 
points  ont  what  a  court  shall  do  in  the  absence  of 
express  or  implied  intention  to  the  contrary ;  the 
other  is  one  which  takes  effect  when  certain  con- 
ditions are  found,  although  the  testator  may  have 
indicated  an  intention  to  the  contrary.  It  is 
therefore  in  defiance  of  the  intention  of  the  tes- 
tator. Mr.  Yaughan  Hawkins  has  argued  that 
there  is  a  rale  that  the  words  which  repel  the 
application  of  the  presumption  arising  from  an 
antecedent  gift  of  the  income  must  express  the 
limitation  to  which  the  absolute  estate  is  to  be 
CDt  down  and  reduced.  No  authority  can  be  cited 
for  snch  a  proposition,  and  I  can  find  no  reason 
for  holding  it.  On  the  contrary,  it  appears  to  me 
to  be  one  of  those  suggestions  whicn  from  time 
to  time  are  thrown  out  to  the  court,  which  only 
result  in  drawing  the  mind  of  the  court  away 
from  the  primary  inquiry,  what  was  the  intention 
of  the  testator  P  If  that  intention  is  to  be  found, 
it  is  immaterial  in  what  part  of  a  will  it  is  to  be 
fonnd,  and  I  for  one  will  be  no  party  to  introduc- 
ing a  fresh  rule  of  construction  which  would  fetter 
the  simple  inquiry  in  the  case,  what  was  the  inten- 
tion of  the  testator  P  For  these  reasons  I  agree 
with  the  opinion  that  has  been  given,  that  the 
appeal  must  succeed. 

Deeigion  of  Kay,  J.  varied  by  declaring  thai, 
although  the  property  at  New  Bamet  and 
Pecleham  and  the  furniture  pasted  to  the 
teatator'a  widow  absolutely,  site  took  only  a 
life  interest  in  the  house  called  EmsUigh 
and  in  the  residuary  real  and  personal  estate. 
Solicitors  for  the  appellant,  Tucker  ttadlLake. 
Solicitor  for  the  plaintiff,  T.  LoveU. 


Ma/reh  28  and  26. 

(Before  Cotton  and  LnrnLET,  L.JJ.) 

Cbohpton  v.  ABOLo-AmsicAN  Bbush  Euctbic 
Light  CoBjro&ATioN.  (a) 

APFEAl.  FBOK  IHJB   CHASCBBT  DIVISION. 

Praetiee — Patent — Pcurtieulars  of  objection-^' 
Direction  to  skilled  workman — Patents,  Designs, 
and  Trade  Marks  Act  1883  (46  ^  47  Viet.  e.  57), 
«.  29. 

The  particulars  of  objection  to  a  patent  alleged  that 
the  specification  did  not  sufficiently  describe  th« 
value  of  the  invention,  and  how  it  was  to  be  par- 
formed,  inasmuch  as  it  did  not  contain  a  sufficient 
direction  to  enable  a  skilled  workman  to  make  a 
machine  possessing  the  advantages  claimed  by 
thepatent. 

Held  (afiming  the  decision  of  Kay,  J.),  that  ihe 
defendants  must  give  further  partioidars,  as, 
although  it  was  not  the  duty  of  the  defendants  to 
show  the  plaintiffs  how  to  amend  the  speeifieation, 
yet  they  ought  to  state  the  particular  place  in  the 
specification  where  the  omission  or  misdirection 
existed,  in  order  that  the  plaintiffs  might  not  be 
taken  by  surprise  at  the  tnal. 

This  was  an  action  to  restrain  the  defendants 
from  infringing  a  patent.  The  invention  was 
described  as  relating  to  improvements  in  dynamo* 
electric  machines,  and  more  particularly  to  those 
dynamo-electric  machines  which  are  required  to 
maintain  a  nearly  constant  electro-motive  force 
at  their  terminals  when  the  external  circuit  is 
joined  on,  under  extreme  variations  of  the 
external  resistance  in  the  circuit  worked  by  such, 
machines. 

The  defendants  by  their  defence,  amongst  other 
things,  denied  the  validity  of  the  letters  patent. 

Faraeraph  5  of  their  particulars  of  objection 
was  as  follows : 

The  upeoi&aation  filed  in  pvrBiunoe  of  the  said  letteis 
patent  doeB  not  snffioiently  deaoribe  and  uoertain  the 
nature  of  the  said  allef^ed  invention,  and  in  what  manner 
the  same  is  to  be  performed. 

The  plaintiffs  took  out  a  summons  for  further 
and  better  particulars,  and  on  the  14th  Jan. 
Kay,  J.  ordered  the  defendants  to  "  deliver  to 
the  plaintiffs,  further  and  better  particulars  in 
writing  of  paragraph  5  of  defendants'  particulars 
of  objection,  showing  how  and  in  what  respect 
the  specification  filed  in  pursuance  of  the  letters 
patent  does  not  sufficiently  describe  and  ascertain 
the  nature  of  the  alleged  invention,  and  io  what 
manner  the  same  is  oe  performed,  by  reference 
when  necessary  to  the  subject-matter  of  the  said 
specification." 

On  the  3rd  Feb.  the  defendants  delivered  the 
following  further  particulars : 

The  speoifioation  filed,  &o.,  does  not  Buffioiently  de- 
■oribe  and  aaoertain,  &c.,  inasmnoh  as  it  is  does  not  con- 
tain a  Bfuffioient  direction  to  enable  a  workman  skilled  in 
the  mannfaotare  of  electrical  machinery  to  make  a 
dTnamo-eleotric  machine,  in  which  the  eleotro-motive 
force  is  kept  approximately  constant  at  oonstant  speed, 
when  the  resiatanoe  of  the  external  drcait  Tariea. 

The  plaintiffs  took  out  another  summons  for 
further  and  better  particulars,  and  on  the  15th 
Feb.  1887  Kay,  J.  made  an  order  in  the  terms 
of  the  order  of  the  14th  Jan.  directing  the  defen* 
dants  to  deliver  further  and  better  particulars. 
The  defendants  appealed. 

J.  0.  Qraham  for  the  appellants. — ^The  parti* 
(•>  SipoMaa  by  W.  a  Bos,  B«).,  BanUMMt  Law. 
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cnlars  are  safiSoient.  If  tbe  directions  on  the 
plaintiffs'  specification  are  followed,  the  resolt 
they  claim  will  not  be  obtained.  If  the  defen- 
dants know  where  the  specification  fails,  it  is 
not  their  duty  to  tell  the  plaintiffs  how  to  amend 
it.  All  it  is  necessary  to  do  is  to  gire  particnlars 
of  the  defence,  circomstances  on. which  we  intend 
to  rely  at  the  trial.  The  plaintiffs  mast  prove 
their  directions  are  snfilcient,  it  is  not  the  defen- 
dants' duty  to  prove  the  negative.  He  referred 
to  the  Patents,  Designs,  and  Trade  Marks  Act 
1883,  s.  29,  sab-sect.  2 ;  Bales  of  the  Supreme 
Court  1883,  Order  XIX.,  r.  4. 

J.  O.  Butcher  for  the  respondents. — ^In  order 
that  the  plaintiffs  may  not  be  taken  by  surprise 
at  the  trial,  and  that  their  witnesses  may  be 
ready,  the  defendants  ought  to  point  out  in 
what  respect  the  specification  fails  to  give  suffi- 
cient information.  The  case  is  within  Angto- 
American  Bru»h  Eleeirie  Light  CorporatUm  v. 
Orompton  (66  L.  T.  Eep.  N.  S.  722 ;  34  Oh.  Div. 

^^^^-  Cur.  adv.  vuU. 

May  26. — Cotton,  L.J. — ^This  is  an  appeal  from 
EJiy,  J.  raising  a  short  question.  The  defendants 
denied  the  validity  of  the  plaintiffs'  patent,  and 
in  their  particulars  of  objections  they  stated  their 
objection  to  the  specification  as  follows :  "  The 
specification  does  not  sufficiently  describe  and 
ascertain  the  nature  of  the  said  alleged  invention, 
and  in  what  manner  the  same  is  to  be  performed." 
Kay,  J.  ordered  further  and  better  particulars  to 
be  delivered.  The  defendants  then  delivered  the 
same  objection  as  before,  with  this  addition, 
"inasmuch  as  it  does  not  contain  a  sufficient 
direction  to  enable  workmen  skilled  in  the  manu- 
facture of  electrical  machinery  to  make  a  dynamo- 
electric  machine  in  which  the  electro-motive 
force  is  kept  approximately  constant  at  constant 
speed  when  the  resistance  of  the  external  circuit 
varies."  If  the  case  had  come  before  me  in  the 
first  instance,  I  should  have  been  disposed  to 
think  that  this  latter  objection  sufficiently  pointed 
the  plaintiffs  to  the  case  which  they  had  to  meet. 
They  would  bring  witnesses  to  say  that  they 
could  make  the  machine  from  the  specification. 
It  is  suggested  that  Kay,  J.  thougnt  that  the 
defendants  ought  to  show  the  plaintiffs,  so  far  as 
they  could,  how  the  specification  could  be  set 
right.  I  could  not  agree  in  that  view,  nor  do  I 
suppose  that  Kay,  J.  entertained  it.  It  is  possible, 
however,  that  the  objector  knows  what  particulars 
he  considers  to  have  been  omitted  from  the  speci- 
fication, the  insertion  of  which  is  necessary  to 
enable  a  workman  to  make  the  machine.  If  he 
does,  it  is  better,  especiallv  having  regard  to  the 
view  expressed  by  the  judge  who  has  to  try  the 
case,  that  he  should  point  out  in  what  respect  he 
alleges  the  specification  to  be  deficient.  If  he 
knows  a  particular  ground  of  objection  it  may 
prevent  difficulty  at  the  trial  if  he  states  what  he 
alleges  to  have  been  omitted.  If  tlua  is  not  done 
Kay,  J.  may  at  the  trial  consider  that  the  plain- 
tiffs have  been  taken  by  surprise,  and  direct  the 
case  to  stand  over.  Though  I  think  that,  if  I  had 
been  in  his  place,  I  should  hardly  have  required 
further  particulars,  I  cannot  come  to  the  con- 
clusion tnat  his  decision  ought  to  be  reversed. 

LiNDLET,  L.J. — ^I  am  of  opinion  that  Kay,  J. 
was  right.  The  Act  of  1883,  sect.  29,  requires 
particulars  to  be  given  in  an  action  for  infringe- 


ment of  a  patent.  The  1st  sub-section  requires 
the  plaintiff  to  g^ve  particulars  of  breaches ;  the 
2nd  and  8rd  require  the  defendant  to  give  par- 
ticulars of  objections,  and  if  he  disputes  the 
validity  of  the  patent  he  must  state  the  grounds 
on  which  he  disputes  it.  In  considering  this 
section  we  must  bear  in  mind  that  its  object  is 
to  prevent  surprises  at  the  trial.  Here  the  defen- 
dants, by  their  defence,  say  that  the  letters 
patent  are  void,  and  deliver  particulars  by  which 
they  say  that  the  specification  does  not  sufficiently 
describe  the  nature  of  the  invention,  and  how  it 
is  to  bo  performed.  Being  ordered  to  give 
further  and  better  particulars  that  it  may  be 
kuown  what  they  allsge  to  be  amiss,  they  say 
that  the  specification  does  not  describe  the 
machine  sufficiently  to  enable  a  skilled  workman 
to  make  it.  Kinr,  J.  says,  "You  must  teU  us 
more  than  that,  if  yon  can."  Perhaps  the  defen- 
dants are  unable  to  p>oint  out  anything  more  par- 
ticularly ;  if  80,  there  is  an  end  of  it.  But  here 
the  defendants  do  not  say  that  they  have  told  the 
plaintiffs  all  they  knew.  Certainly  a  defendant 
IS  not  bound  to  show  a  plaintiff  how  to  amend  his 
specification ;  but  if  the  defendant  can  point  ont 
a  particular  defect  in  it  which  he  intendia  to  rely 
upon  as  rendering  the  patent  void,  I  think  that 
he  ought  to  say  what  that  defect  is. 

Solicitors   for    the   plaintiffs,    Goodhart   and 
Meda^. 

Solicitors  for  the  defendants,  Ben$hau)». 


June  17,  Jtdy  5  and  8. 

(Before  Cotton,  Bowbn,  and  Frt,  L.JJ.) 

BuiKKS  V.  Smaxl.  (a) 

AFFBAL    FROM    THE    CHANCFaT    SIYXSION. 

Vendor  and  purchaier — Covenant  to  execute  "  die- 
entailing  or  other  aasuranee  " — Tenant  in  faiZ— 
Bate  fee  —  Deed  to  enlarge  into  fee  tiraple  — 
Specific  performance — Fines  and  Beeoverie*  Act 
(3  ^  iWiU.  4,  c.  74),  $.4,7. 

In  1871  M.  L.  8.,  the  tenant  in  tail  in  remainder 
of  a  certain  farm,  of  which  hie  father  M.  8.  was 
tenant  for  life,  executed  a  deed,  which  had  the 
e§eii  of  converting  hie  eitate  into  a  bate  fee,  at 
hie  father  refused  to  concur  in  it. 

In  1874  M.  L.  8.  agreed  with  B.  for  the  sale  to  him 
of  the  farm,  but  It.  8.  again  refused  to  eonemr, 
and  B.  obtained  only  a  base  fee  by  paying  off 
certain  mortgagees  from  M.  L.  8.  and  takmg  a 
conveyance  from  them. 

By  a  deed  of  1875  Jf.  Ii.  8.  and  his  brother 
W.  P.  B.  8.  (who  was  interested  in  remainder), 
as  to  all  their  estcUes  and  interests,  rights,  a/nd 
titles  in  the  farm,  granted  the  same  to  B.  in  fee, 
and  jointly  and  severally  covenanted  with  B.  to 
"  execute  every  such  disentailing  or  other  assuT' 
artce,  and  to  do  every  such  thing  for  the  fwrthtr 
or  more  perfectly  assuring  all  or  any  of  the  said 
premises  to  the  use  of  B.,  hit  heirs  and  assigns," 
as  should  be  reasonably  required. 

On  the  death  of  M.  8.,  the  tenaiUfor  life,  B.  required 
M.  L.  8.  to  execute  a  disentailing  assurance  so  as 
to  enlarge  the  base  fee  into  a  fee  simple,  and,  on 
his  refusal,  brought  an  action  for  the  specific  per- 
formance  of  the  covenant. 

Hdd,  that  sect.  47  of  ihe  Fines  and  Recoveries  Ad 

(a)  Beported  by  W.  a  Bin,  Eaq.,  VmlstKMMMm. 
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tUd  not  q|H)2y,  and  that  the  court  had  juritdie- 

iion  to  enforce  tpedfie  petformance  of  a  covenant 

to  execute  a  disentailing  deed. 
Held,  therefore,  tluU  if.  L.  8.  mtut  eseecnUe  the 

required  deed  in  furtuanee  of  the  expreu  term* 

of  the  covenant  in  the  deed  of  1875. 
Beeition  of  Kekewieh,  J.  (56  L.  T.  Bep.  N.  8.  21 ; 

34  Ch.  Div.  415)  affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewieh, 
J.,  reported  56  L.  T.  Eep.  N.  S.  21;  34  Ch.  Div. 
415. 

Martin  Small,  the  father  of  the  defendant,  was 
tenant  for  life  nnder  his  father's  will,  of  a  farm 
c&Ued  Boyts,  at  Shapwick,  in  the  connty  of 
Dorset,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male.  He  had  only  two  sons, 
the  defendant  M.  L.  Small,  and  W.  P.  B.  Small, 
both  of  whom  had  attained  twenty-one. 

By  an  indenture  of  the  20th  Oct.  1871,  dnly 
enrolled  as  a  disentailing  assurance,'  the  defen- 
dant converted  his  estate  in  the  said  farm  into  a 
base  fee,  his  father  having  refused  to  concur  in 
the  deed. 

In  April  1874  the  plaintiff,  W.  K.  Bankes,  con- 
tracted with  Martin  Small  and  the  defendant  for 
the  purchase  of  the  farm  for  30002.  in  order  to 
pay  off  certain  mortgages ;  but  Martin  Small 
Bnheequently  refused  to  execute  the  deeds  which 
had  been  prepared.  The  plaintiff,  however,  paid 
13882.  9«.  6d.  to  the  mortgagees,  and  took  con- 
veyances of  the  estate  and  intensst  from  them. 

In  1875  the  plaintiff  contracted  with  the  defen- 
dant and  W.  F.  B.  Small  for  the  absolute  pur- 
chase of  all  their  estates  and  interests  in  the 
&rm  for  22002.,  the  amount  previously  paid  in 
respect  of  the  mortgages  bemg  taken  in  part 
payment  ot  that  sum. 

By  an  indenture  of  the  30th  March  1875,  mode 
between  W.  Green  (a  mortgagee)   of    the  first 

fMTt,  the  defendant  of  the  second  part,  W.  F.  B. 
mall  of  the  third  part,  and  the  plaintiff  of  the 
fourth  part,  after  recitals  as  to  the  various  trans- 
actions with  the  property,  and  the  charges  thereon 
(Inclading  one  created  oy  W.  P.  B.  Small),  for 
the  considerations  therein  stated,  W.  Green 
l^i-anted  and  released,  and  the  defendant  and 
W.  P.  B.  Small,  as  to  nil  their  estates  and  interests, 
rights  and  titles  under  the  will  of  their  grand- 
father in  the  said  farm,  granted  all  the  said  farm 
to  the  plaintiff  in  fee,  freed  and  discharged  from 
the  mortgage  of  W.  Green.  And  the  defendant 
and  W.  P.  B.  Small  entered  into  the  usual  cove- 
nant that  they  had  power  to  grant  the  estates, 
interests,  and  premises,  and  further  covenanted 
"  that  they  and  every  person  having  or  claiming 
any  estate,  right,  title,  or  interest  in  or  to  the  said 
premises,  or  any  of  them,  through  or  in  trust  for 
them,  or  either  of  them,  would  at  all  times,  at 
the  cost  of  W.  B.  Bankes,  his  heirs  or  assigns, 
■esecnte  every  such  disentailing  or  other  assur- 
ance, and  do  every  such  thing  for  the  further  or 
more  perfectly  assuring  all  or  anv  of  the  said 
premises  to  the  use  of  W.  E.  Bankes,  his  heirs 
or  assigns,  as  by  the  said  W.  B.  Bankes,  his 
heirs  or  assigns,  should  be  reasonably  required." 
Martin  Small,  the  tenant  for  life,  died  in  May 
1884. 

The  plaintiff  called  upon  the  defendant  to 
execute  an  indenture  for  the  purpose  of  enlarg- 
ing the  base  fee  into  a  fee  simple  absolute,  and 
submitted  a  draft  deed  to  him.    The  defendant 


declined  to  ezecate  any  conveyance  to  the  effect 
submitted  to  him,  and  denied  the  right  of  the 
plaintiff,  under  the  covenant,  to  require  anv  such 
conveyance  to  be  executed  by  him.  The  plaintiff 
then  commenced  this  action  claiming  specific 
performance  of  the  covenant,  and  that  the  defen> 
dant  might  be  ordered  to  execute  such  disentail- 
ing or  other  assurance  as  might  be  necessary  for 
the  more  perfectly  assuring  the  said  heredita- 
ments to  tne  use  of  the  plaintiff,  his  heirs  and 
assigns. 

On  the  11th  Jan.  1887  Kekewieh,  J.  held  (56 
L.  T.  Bep.  N.  8.  21)  that  the  defendant  was 
bound  to  execute  the  required  deed. 

From  this  decision  the  defendant  appealed. 

Butsell  Boberte  {Warmington,  Q.C.  with  him) 
for  the  appellant. — By  the  deed  of  1875  the  appel- 
lants and  W.  P.  B.  Smith  conveyed  all  their 
estates  and  interests  to  which  they  were  entitled 
at  that  time  in  the  property.  By  the  covenant  in 
the  deed  it  was  not  mtended  that  any  future 
estate  devolving  upon  the  vendor  should  be  con- 
veyed, but  merely  that  the  title  to  the  property 
then  sold  should,  if  necessary,  be  perfected  by  a 
future  assurance,  Further,  a  tenant  in  tail,  who 
has  created  a  base  fee  and  subsequently  parted 
with  it,  has  no  power  to  enlarge  it  into  a  fee 
simple :  (Fines  and  Becoveries  Act,  ss.  1, 16,  19.) 

The  ConsT,  without  calling  upon  connsel  for 
the  respondent,  dismissed  the  appeal  subject  to 
the  question  which  they  raised,  whether  sect.  47 
of  the  Fines  and  Becoveries  Act  (a)  did  not 
prevent  the  court  from  entertaining  such  an 
action.  The  case  therefore  stood  over  in  order 
that  that  question  might  be  argued. 

Barber,  Q.C.  aad  T.Bobinton  for  the  respondent. 
— We  submit  that  sect.  47  of  the  Fines  and 
Becoveries  Act  does  not  prevent  the  court  from, 
enforcing  specific  performance  by  a  tenant  in  tail 
of  a  contract  to  execute  a  disentailing  assurance. 
We  do  not  contend  that  such  a  contract  can  be 
enforced  against  the  issue  in  tail.  Before  the 
passing  of  the  Act  it  is  clear  that  the  court  was 
m  the  nabit  of  specifically  enforcing  a  contract 
by  tenant  in  tail  to  sell  the  fee  simple  by  ordering 
him  to  suffer  a  recovery.  In  Attomeu-Oeneral 
V.  Day  (1  Yes.  sen.  218,  224)  it  was  held  that 
in  contracts,   if  a  tenant  in    tail   persisted   in 

(a)  The  Fines  and  Becoveries  Act  (3  &  4  Will.  4, 
0.  74),  a.  47,  provides  that :  In  oases  of  dispoaitions 
of  lands  under  this  Aot  by  tenants  in  tail  thereof, 
and  also  in  oaiea  of  oonsenta  by  proteoton  of  settle- 
ments to  dispositions  of  land  nnder  this  Aot  by 
tenants  in  tul  thereof,  the  jnrisdiotion  of  ooorts 
of  equity  shall  be  altogewer  ezcraded,  either  on  behalf 
of  a  person  olaiming  for  a  valuable  or  meritorious 
oonsideration,  or  not,  in  regard  to  the  speoiflo  perform- 
manoe  of  contracts,  and  the  supplying  of  defects  in  the 
execution  either  of  the  powers  of  disposition  given  by 
this  Aot  to  tenants  in  tau,  or  of  the  powers  of  consent 
given  by  this  Act  to  protectors  of  settlements,  and  the 
supplying  nnder  any  circumstances  of  the  want  of 
execution  of  such  povrers  of  disposition  and  consent 
lespectiTely,  and  in  regard  to  giving  effect  in  any  other 
manner  to  any  aot  or  deed  by  a  tenant  in  tail,  or  pro- 
tector of  a  settlement  which  in  a  court  of  law  would  not 
be  an  effectual  disposition  or  consent  nnder  this  Act ;  and 
that  no  disposition  of  lands  under  this  Aot  by  a  tenant 
in  tail  thereof  in  equity,  and  no  consent  by  a  protector 
of  a  settlement  to  a  disposition  of  lands  under  this  Act 
by  a  tenant  in  tail  thereof  in  equity  shall  be  of  any  force 
unless  such  disposition  or  consent  would,  in  case  of  an 
estate  tail  at  law,  be  an  effectual  disposition  or  consent 
under  ibia  Aot  in  a  court  of  law. 
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Tefnains  to  ezecnte  a  diaentailing  deed  and  died, 
althongh  the  conrt  would  not  have  decreed  the 
sncceeding  tenant  in  tail  to  havn  performed  it,  as 
sach  a  one  took  paramount  ^er/ormam  doni,  yet  it 
trouldhave  done  so  against  the  original  party. 
In  Frank  y.  Mairtwaring  (2  Bear.  115, 126)  Lord 
Langdale,  M.B.  cites  with  approval  the  judgment 
of  Lord  Hardwicke  in  the  former  case  as  showing 
that  the  law  was  well  settled  that  the  court 
would  enforce  contracts  against  a  tenant  in  tail, 
though  not  against  the  persons  claiming  under 
him.  All  that  the  Legislature  intended  by  the 
Fines  and  Becoveries  Act  was  to  introduce  a  new 
mode  of  barring  estates  tail,  and  to  provide  that 
they  should  only  be  barred  in  the  way  provided 
for  by  the  Act.  When  the  cases  decided  subse- 
qnently  to  the  Act  are  looked  at  they  will  be 
lonnd  to  he  reconcilable  only  with  the  views 
which  have  been  urged  on  behalf  of  the  respon- 
dent.   They  referred  also  to 

Davit  V.  Tollemaeht,  2  Jnr.  N.  S.  1181 ;  28  L.  T. 

Bep.  O.  S.  188: 
Petre  v.  Dunconuie,  7  Hare,  24; 
Lewis  y.  Dimcombe,  20  Beav.  398 ; 
Dering  r.  Kyruuton,  18  L.  T.  Eep.  N.  S.  346 ;  L. 

Bep.  6  Eq.  210 ; 
HUben  v.  Parlcinton,  4B  L.  T.  Bep.  N.  S.  502 :  25 

Ch.  Div.  200; 
Hall-Dare  t.  Hall-Dare,  54  L.  T.  Bep.  N.  S.  12 ;  31 

Ch.  Div.  251 J 
Pryce  v.  Bury,  22  L.  T.  Bep.  O.  S.  192 ;  2  Drew.  11 ; 
Judicatore  Act  1884,  8. 14 ; 
Hayes  on  ConYejajuaag,  Sth  edit.,  vol.  2,  precedent 

33.  p.  175 ; 
Snirden  on  Yendors  and  PorchaseiB,  14th  edit.,  pp. 

204,468,469; 
Sngden  on  the  New  Statutes  relating  to  Property, 

2nd  edit.,  p.  221 ; 
Fines  and  Beooreries  Act,  s.  40. 

EusseU  BoberU,  for  the  appellant,  referred  to 

Batten  on  Specific  Performance,  p.  146 ; 

11  Geo.  4^4  1  wm.  4.  o.  .a!6..«..li|,»s?ib-seot.  15, 

_r^MSp«by  42  &?13  t?<Jt.  AS)dS!D> . 
Fines  and  Becoveries  Act,  ss.niQf^aB^, 

Barber,  Q.C.  repUed.  '  g,^^_  ^^  ^^^ 

July  8. — Cotton,  L.J. — ^This  is  an  appeal  from 
a  judgment  of  Kekewich,  J.,  by  which  he  directed 
the  appellant,  by  way  of  specific  performance  of  a 
covenant  entered  into  by  him  on  that  behalf,  to 
execute  a  disentailing  deed  so  as  really  to  bar  the 
estate  tail  and  remainders  over,  the  plaintiff 
having  _  already  g:ot  a  base  fee.  The  question 
raised  in  the  action  was  whether,  in  fact,  that 
covenant  did  contain  a  contract  on  behalf  of  the 
appellant  to  execute  the  disentailing  deed.  That 
was  one  of  the  first  points  raised  in  the  argument 
in  favour  of  the  appeal ;  and,  notwithstanding 
that  the  argument  was  very  ingenious  and  very 
subtle,  I  have  no  doubt  on  the  sm>ject.  The  terms 
of  the  covenant  are  these:  "Further,  that  they, 
the  said  M.  L.  Small  and  W.  P.  E.  Small, 
and  every  person  having  or  claiming  any 
estate,  right,  title,  or  interest  in  or  to  the 
said  premises,  or  any  of  them,  through  or  in 
tmst  for  them,  or  either  of  them,  will  at  all  times, 
at  the  costs  of  the  said  W.  B.  Bankes,  his  heirs 
or  assigns,  execute  every  such  disentailing  and 
other  assurance,  and  do  every  such  thing  for  the 
farther  or  more  perfectly  assuring  all  or  any  of 
the  said  premises  to  the  use  of  the  said  W.  B. 
Bankes,  his  heirs  or  assies,  as  by  the  said  W.  B. 
Bankes,  his  heirs  or  assigns,  shall  be  reasonably 
required."    Now,  as  I  understand  the  argument. 


it  was  this,  that  covenants  for  further  assurance 
are  only  to  assure  such  estate  as  is  conveyed  by 
the  deed  which  contains  that  covenant.   Whether 
that  is  so  under  ordinary  circumstances  may  be  a 
question;  but  here  there  is  an  express  contract  to 
execute  every  such  disentailing  deed  as  may  be 
necessary  in  order  to  vest  the  premises  in  Bankes, 
his  heirs  or   assigns.    "  Premises "  there  must 
mean  the  property  conveyed,  and,  in  my  opinion, 
the  terms  of  the  covenant  are  so  clear  that  it  is 
impossible  to  doubt  but  that  it  is  a  contract  to 
execute,  when  there  is  a  power  to  do  so,  a  disen- 
tailing deed  effectually  to  vest  the  property  ia 
the  purchaser,  his  heirs  or  assigns,  i.e.  for  an 
estate  in  fee  simple.    A  further  point  was  raised, 
that,  in  fact,  no  disentailing  deed  could  now  be- 
executed  by  the  appellant.     At  the  time  when 
this  purchase  was  made  there  was  a  protector  of 
the  settlement  living  who  refused  to  join  in  a 
disentailing  deed,  and  therefore  a  base  fee  only 
was  conveyed  to  the  purchaser,  and  this  covenant 
was  entered  into.    Then  it  is  said  that,  as  tho 
person  who  would  have  been  tenant  in  tail  had 
conveyed  his  base  fee,  he  was  no  longer  to  be 
considered  as  tenant  in  tail  capable  of  executing 
a  disentailing  deed,  and  reliance  was  placed  on 
the  interpretation  clause  (sect.  1)  of  tne  Fines 
and    Becoveries    Act,    and    it   was    said   that, 
looking  at  the  interpretation  of  "actual  tenant 
in    taU "  and    "  tenant  in  tail,"  the   appellan<> 
could    not    be    considered    as    tenant    m    tail, 
though  he  would  have  been  if  he  had  not  con- 
veyed the  estate  as  far  as  he  then  could ;  that 
the  protector  of  the  settlement  having  refused 
to  join  in  the  deed,  the  tenant  in  tail  could 
only  pass  a  base    fee;    that  be    could    not   \» 
considered  as  a  tenant  in  t.ail  capable  of  exe- 
cuting   a    disentaiUng    assurance.      Now,    th» 
section  says  that  the  expression  "  tenant  in  tail " 
shall  mean  not  only  an  actual  tenant  in  taU,  but 
also  a  person  who,  where  an  estate  tail  shall  have 
been  barred  and  converted  into  a  base  fee,  would 
have  been  tenant  of  such  estate  tail  if  the  same 
had  not  been  barred.    If  we  look  at  the  whole 
purview  of  the  Act,  it  is  quite  clear  that  power  is 
left  to  a  person  who  has  created  a  base  fee  and 
parted  with  it    to    execute    another   assurance 
which  will  give  the  purchaser  from  him  who  has 
only  got  all  the  vendor  could  then  grant  him, 
namely,  a  base  fee,  a  fee  simple.    I  may  refer  to- 
sect.  39,  which  provides  that,  "  If  a  base  fee  in 
any  lands,  and  tne  remainder  or  reversion  in  fee 
in  the  same  lands,  shall,  at  the  time  of  the  passing- 
of  this  Act,  or  at  any  time  afterwards,  be  united  in 
the  same  person,  and  at  any  time  after  the  passing- 
of  this  Act  there  shall  be  no  intermediate  estate- 
between  the  base  fee  and  the  remainder  or  rever- 
sion, then  and  in  such  case  the  base  fee  shall  not 
merge,  but  shall  be  ipso  faeto   enlarged  into  as 
large  an  estate  as  the  tenant  in  tail,  with  the 
consent  of    the  protector,  if  any,  might    have 
created  by  any  disposition  under  this   Act,  if 
such  remainder  or  reversion  had  been  vested  in 
any  other  person."     Those  wore  the  only  tw» 
pomts  raised  on  behalf  of   the  appellant ;  but 
there  was  another  point  suggested  oy  the  Court 
to  Mr.  Barber  on  which  we  desired  to  hear  him, 
which  was  this,  whether  the  effect  of  the  47tli 
section  of  the  Fines  and  Becoveries  Act  was  not 
to  prevent  specific  performance  of  a  covenant  Uy 
execute    a   disentailing  deed.     In   my  opinion 
that  is  not  a  true  construction  x)£  that  septionr 
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Before  we  look  at  that  section,  we  mast  consider 
what,  at  the  time  of  the  passing  of  this  Act,  was 
_the  law  as  regards  the  then  mode  of  barring 
estates  tail.  The  Court  of  Chancery  would  grant 
specific  performance  as  against  a  person  who  had 
entered  into  a  contract  to  bar  the  estate  tail  by 
directing  him  to  execute  such  mode  of  assurance 
as  would  effectually  bar  the  estate  tail,  i.e.  by 
enffering  a  recovery,  or,  if  the  case  was  one 
which  required  a  fine,  by  levying  a  fine.  It 
woald  do  so  against  the  person,  the  tenant  in  tail, 
wbo  had  entered  into  a  contract  which  could  only 
be  performed  by  efiectually  barring  the  estate  tail 
and  remainder  over.  But  if  he  died  without 
having  performed  his  contract,  then,  as  against 
the  sncoeeding  tenant  in  tail,  a  court  of  equity 
wonld  not  interfere  at  all ;  that  is  to  say,  it  would 
not  give  effect  to  a  contract  to  suffer  a  recovery 
as  if  the  recovery  had  been  suffered ;  it  would 
not  treat  what  had  practically  been  done  as 
having  been  done.  I  tnink  I  need  not  do  more 
than  refer  to  the  case  of  Attorney  -  General  v. 
Vag,  which  was  quoted  in  argument,  where 
it  was  held  by  Lord  Hardwicke  that,  although 
a  court  of  equity  would  grant  specific  per- 
formance as  against  a  tenant  in  tail  who  nad 
entered  into  a  contract  to  bar  the  estate  tail,  yet 
it  would  not  do  so  as  against  the  succeedug 
tenant  in  tail,  for  such  a  one  takes  paramount 
performam  doni.  Then  there  is  another  matter 
fviiich  has  to  be  considered.  The  Court  of  Chan- 
cery did,  either  for  valuable  or  meritorious  con- 
sideration, make  effectual  imperfect  executions 
of  powers,  and  it  did  so  probably  on  this 
j^TMHind,  that  there  was  a  valuable  or  meri- 
torious consideration.  It  was  in  the  nature 
of  specific  performance,  not  only  as  against 
tbe  person  who  had  actually  executed  the 
imperfect  deed — the  deed  which  was  intended 
to  be,  though  it  was  not,  a  due  execution  of  the 
power — but  also  against  the  persons  whom  the 
clonee  of  the  power  could,  by  a  proper  deed  and 
effectual  exercise  of  the  power,  have  defeated. 
That  probably  was  not  founded  on  very  sound 
principles,  but  that  was  undoubtedly  done.  Now 
■»re_  come  to  the  section,  and  it  is  this  :  [His  Lord- 
ship then  read  sect.  47.]  Now,  looking  to  what 
I  have  stated  to  be  the  law,  and  looking  at  the 
mere  construction  of  this  section,  in  my  opinion 
the  object  of  that  section  was  to  prevent  a  court 
of  equity  considering  that  a  contract  to  execute  a 
disentailing  assurance  was  to  be  as  effectual  as  if 
A  disentailing  deed  had  in  fact  been  executed,  and 
to  prevent  it  from  remedying  any  defects  in  the 
execution  of  a  deed  which  was  intended  to  bar  the 
estate  tail — to  prevent  it  from  doing  what  is  done 
a/t  regards  powers,  and  to  prevent  it  from  exercis- 
ing its  jurisdiction  so  as  to  say  what  has  been 
contracted  to  bo  done  by  a  person  capable  of 
hsrring  the  estate  tail  is,  as  against  the  issue  in 
tail,  to  be  considered  as  effectual  as  if  done.  Just 
let  us  look  at  the  words  of  the  section  :  "  In  cases 
of  dispositions  of  lands  under  this  Act  by  tenants 
in  tail  thereof,  and  also  in  the  cases  of  consents 
by  protectors  of  settlements  to  dispositions  of 
Iiuids  under  this  Act  by  tenants  in  tail  thereof." 
The  section  only  applies  where  in  fact  there  has 
been  an  attempt  by  a  tenant  in  tail  to  dispose  of 
land  under  the  Act.  It  does  not  deal  with  the 
case  of  a  mere  contract  to  execute  a  disposition 
under  the  Act,  but  only  at  its  very  commence- 
ment refers  to  an    attempt  to  execute  a  deed 


intended  on  its  face  to  be  operative  under  the  Act, 
but  which  from  some  defect  is  not  so  operative. 
Then  it  says  that  "  the  jurisdiction  of  courts  of 
equity  shall  be  altogether  excluded  either  on  the 
behalf  of  a  person  claiming  for  a  valuable  or 
meritorious  consideration,  or  not,  in  regard  to  the 
specific  performance  of  contracts,  and  the  supply- 
ing of  defects  in  the  execution  either  of  the 
powers  of  disposition  given  by  this  Act  to  tenants 
m  tail,  or  of  tne  powers  of  consent  given  by  this 
Act  to  protectors  of  settlements."  It  is  very  true 
there  is  there  a  reference  to  the  exclusion  of  the 
jurisdiction  of  a  court  of  equity,  in  regard  to 
specific  performance  of  contracts  ;  but  it  is  only 
in  cases  of  dispositions  of  land  under  this  Act  bv 
tenants  in  tail ;  and  if  the  court  were  now  asked, 
or  if  Kekewich,  J.  had  given  effect  to  the  deed  as 
a  good  deed  to  bar  the  estate  tail  and  remainders 
over  under  tbe  Act,  the  case  wonld  have  come 
within  the  section.  But  he  has  not  done  that. 
He  has  not  said  that  in  equity  the  deed  is  to  be 
considered  as  barring  the  estate  tail  effectually, 
but  he  has  said,  "Here  is  a  contract  by  the 
tenant  in  tail,  when  be  has  the  power  to  do  so 
effectually,  to  vest  the  property  in  the  purchaser 
in  fee."  1  do  not  give  any  opinion  as  to  how  the 
court  could  enforce  specific  performance  of  a  con- 
tract  by  a  protector  of  a  settlement.  If  it  were 
by  deed  probably  that  would  be  the  consent 
required,  because  he  could  not  retract  it ;  but  I 
give  no  opinion  whether  there  is  a  power  to 
enforce  specific  performance  of  a  mere  contract 
not  under  seal  by  a  protector  of  a  settlement.  We 
have  onl^  to  deal  with  a  contract  by  the  tenant  in 
tail.  Ttie  section  then  continues,  "and  the 
supplying  under  any  circumstances  of  the  want 
of  execution  of  sncn  powers  of  disposition  and 
consent  respectively."  That  does  point  partica- 
larly  to  supplying  or  getting  rid  of  any  defects  in 
instruments  which  nave  in  fact  been  exe> 
cnted  as  a  disposition  of  lands  under  this 
Act.  Then  there  comes  the  point  which  caused 
a  difficulty,  "  and  in  regard  to  giving  effect 
in  any  other  manner  to  any  act  or  deed  by  a 
tenant  in  tail  or  protector  of  a  settlement  which, 
in  a  court  of  law,  would  not  be  an  effectual  dis- 
position or  consent  under  this  Act."  It  was  sug- 
gested that  by  directing  this  contract  to  be  speci- 
fically performed  we  should  be  giving  effect  to 
the  attempted  disposition  of  the  tenant  in  taU. 
But  that  18  not  so.  We  are  not  remedying  any 
defect  in  that  disposition  and  giving  effect  to  it 
when  by  the  Act  it  is  said  it  would  not  be  effectual 
at  law;  we  are  reoniring  the  tenant  in  tail  to 
specifically  perform  bis  contract  to  execute  a  good 
deed  barring  the  estate  tail  and  remainders  over 
as  he  may  now  do,  being  tenant  in  tail  in  posses- 
sion. In  my  opinion,  on  the  mere  construction 
of  that  section,  and  having  regard  to  the  law  that 
existed  before,  both  with  regard  to  suffering 
recoveries  and  with  regard  to  a  court  of  equity 
giving  effect  to  defective  executions  of  powers,  I 
think  that  would  be  the  true  construction  and 
effect  of  the  section.  And,  although  there  has 
been  no  express  decision  on  this  point,  yet  there 
has  been  a  consensus  of  opinion  expressed  hymen 
learned  in  the  law,  to  whose  opinions  we  may 
refer.  Views  have  been  expressed  by  the  courts 
and  also  by  counsel  of  great  eminence,  which  are 
in  accordance  with  those  I  have  expressed,  though 
the  point  has  not  been  actually  decided,  and  even 
if  there  were  more  doubt  on  tbe  true  constmo- 
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tion  of  the  section  I  think  it  would  be  wrong  for 
us,  in  a  case  which  concerns  the  title  to  real 
estate,  to  give  an  opinion  contrary  to  the  views 
so  expressed.  The  nrst  I  refer  to  is  the  view  of 
Lord  St.  Leonards  in  his  book  on  the  Beal  Pro- 
perty Statutes  in  1851.  He  says  this  (p.  226) : 
"  It  cannot  be  too  strongly  impressed  upon  pur- 
chasers that  their  title  will  depend  apon  the  legal 
validity  of  the  dispositions  under  the  statute " 
(that  is  the  Fines  and  Becoveries  Act) ;  "  nothing 
can  be  supplied  "  (no  defect  can  be  made  good  so 
as  to  make  the  attempted  deed  effectual) ;  "  if  the 
instrument,  for  example,  be  not  a  deed,  or  being 
a  deed,  is  not  enroUea  in  the  proper  court  in  due 
time,  it  will  be  absolutely  void,  and  equity  cannot 
set  it  up.  And  although  equity,  notwithstanding 
the  stringent  clauses  in  the  Act,  will  still  be  able 
to  compel  a  seller  to  make  a  new  valid  convey- 
ance, yet  that  could  not  be  enforced  against  the 
issue,  nor  could  it  be  enforced  against  a  protector. 
No  purchaser  can  be  deemed  safe  unless  the  deeds 
are  properly  enrolled,  and  he  should  not  pirt 
with  his  money  until  that  is  done.  But  careless 
practitioners  will  undertake  to  enrol  the  deeds  for 
their  own  clients,  taking  from  the  seller  the 
amount  of  the  expense,  and  then,  as  past  experi- 
ence proves,  the  deeds  will  sometimes  not  be 
enrolled,  and  the  purchaser  will  lose  the  estate." 
This,  in  my  opinion,  is  in  no  way  contrary  to  the 
opinion  I  have  expressed  as  to  the  ti-ue  construc- 
tion of  this  section.  Conveyancers  no  doubt  in 
advising  on  titles  would  not  be  content  with  any- 
thing except  a  deed  properly  enrolled  and  com- 
f  lying  with  the  provisions  of  the  Act.  But  why  P 
'or  this  very  obvious  reason,  that  if  the  person 
who  had  attempted  to  execute  such  a  deed  died, 
even  though  there  were  a  contract  express  or 
implied  by  him  for  further  assurance,  the  pur- 
chaser would  be  without  remedy  -,  there  could  be 
no  specific  performance  as  against  the  issue  in 
taU.  Hayes  on  Conveyancing  was  referred  to, 
and  is  to  the  same  effect;  and  Lord  St.  Leonards, 
in  his  book  on  Vendors  and  Purchasers,  expresses 
an  opinion  to  the  same  effect,  referring  there 
more  particularly  to  the  47th  section  than  he 
does  in  the  passage  I  have  read  from  his  book  on 
the  Beal  Property  Statutes,  thongh  what  he  says 
there  has  reierence  to  this  47th  section.  Then 
Mr.  Dart,  though  he  does  not  do  so  so  fully  or 
pointedly,  expresses  the  same  opinion.  Then 
what  do  we  find  as  regards  cases  P  Although  the 
point  has  never  been  expressly  decided,  there  was 
a  case  of  Lewis  v.  Duticombe  referred  to,  where 
in  favour  of  a  judgment  creditor  who,  under  the 
statute,  had  the  same  rights  as  if  there  had  been 
a  contract  by  the  judgment  debtor  to  charge  the 
land,  the  Master  of  the  Bolls  ordered  the  defendant 
to  execute  a  proper  disentailing  deed.  Counsel  did 
not  appear  for  the  judgment  debtor  undoubtedly, 
but  I  think  Lord  Selbome  was  counsel  for  the 

Slaintiff,  and  there  were  several  other  counsel  of 
istinction  in  the  case,  and  there  does  not  seem 
to  have  been  any  doabt  expressed  about  it.  Then 
there  was  another  case  of  Dering  v.  Kynarion, 
where  the  question  was  whether  a  contract  to 
settle  could  be  enforced  against  a  wife,  she 
having  acquired  an  estate  tail  in  the  property. 
Mr.  Southgate,  the  counsel  for  the  lady  or  those 
claiming  under  her,  and  whose  object  it  was  to 
contend  there  could  be  no  specific  performance, 
did  not  in  any  way  suggest  that  the  court  could 
not  enforce  specific  pei^ormance  of  a  contract  to 


bar  an  estate  tail,  or  to  convey  by  an  effectual 
disposition  under  the  Act  property  vested  in  the 
contracting  parties  for  an  estate  in  fee  simple. 
His  only  contention  was,  that  this  covenant  did 
not  apply  to  this  property.  What  he  says  is  this  : 
"  The  Fmes  and  Becoveries  Abolition  Act,  s.  47, 

Erevents  the  operation  in  equity  of  any  disposition 
y  a  tenant  in  taU  not  made  according  to  the  Act, 
and  though  the  court  would  enforce  specific  per- 
formance of  an  express  agreement  to  execute 
a  disentailing  deed,  it  will  not  under  a  general 
covenant  to  settle  property,  or  a  covenant  for 
further  assurance,  not  expressly  referring  to  a 
disentailing  deed,  compel  the  covenantor  to  defeat 
the  estate  of  his  issue  or  those  in  remainder ; " 
and  for  that  purpose  he  refers  to  Davit  v.  ToUe- 
mae]ie.  Although  the  Master  of  the  Bolls  does- 
say  that,  if  the  question  had  to  be  decided,  he 
should  consider  it,  I  think  he  is  referring  to  what 
is  the  proper  constroction  of  the  covenant  ia 
that  case.  Therefore  there  is  a  consensus  of 
opinion  of  judges  on  the  view  that  they  could 
enforce  a  contract  to  disentail ;  and  even  counsel 
of  Mr.  Sonthgate's  power  and  eminence  did  nob 
contend  that  the  section  would  prevent  a  court 
granting  a  decree  by  way  of  specific  performance. 
In  my  opinion  this  point,  thongh  it  is  well  it  has 
been  fully  discussed,  cannot  assist  the  appellant,, 
and  the  appeal  must  be  dismissed. 

Far,  L.J. — In  obedience  to  the  request  of 
Bowen,  L.J.,  I  proceed  to  deliver  the  next  judg- 
ment. With  regard  to  the  construction  of  the 
covenant  in  question,  I  have  very  little  to  add  to- 
what  has  been  said  by  Ootton,  L.J.  It  appears  to- 
me, the  recitals  contained  in  the  deed  are  strong 
to  show  that  the  covenant  was  intended  to  enable 
the  purchaser  to  require  the  vendor  to  execute 
a  disentailing  assurance,  and  to  convey  to  him 
the  fee  simple  of  the  land.  From  those  recitals 
it  appears  that  there  had  been  a  negotiation  for 
the  purchase  of  the  fee  simple,  that  that  broke 
down  in  consequence  of  the  tenant  for  life  the 
protector  of  the  settlement  refusing  his  consent, 
and  that  the  persons  entitled  in  remainder  in 
effect  agreed  to  sell  the  fee  simple,  subject  to- 
the  life  estate  of  the  tenant  for  life,  and  make 
out  a  complete  title  on  the  death  of  the  tenant 
for  life.  I  think,  further,  the  language  of  the- 
covenant  itself  really  excludes  all  doubt.  It 
stipulates  that  a  disentailing  assurance  shall  be 
executed  if  required,  and  a  disentailing  assurance 
cannot  be  required  for  the  purpose  of  confirming 
the  base  fee.  The  second  point  argued  before  us 
was  this :  it  was  said  that  a  tenant  in  tail  who- 
has  converted  his  estate  tail  into  abase  fee  cannot 
enlarge  that  base  fee  into  an  estate  in  fee  simple^ 
I  have  no  doubt  of  his  power  so  to  do,  ana  it 
appears  to  me  the  35th  section  is  really  con- 
clusive upon  the  point.  The  34th  section  having 
provided  for  the  consent  of  the  protector  of  the 
settlement,  the  35th  section  enacts  that  "  where 
an  estate  tail  shall  have  been  converted  into  » 
base  fee,  in  such  case,  so  long  as  there  shall  be 
a  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  the  consent  of  such  protector 
shall  be  requisite  to  enable  the  person  who  would 
have  been  the  tenant  of  the  estate  tail  if  the  8am» 
had  not  been  barred  to  exercise,  as  to  the  lands  in 
respect  of  which  there  shall  be  such  protector, 
the  power  of  disposition  hereinbefore  contained" 
That  is  an  express  recognition  of  the  power  of  the 
person  who  has  converted  his  estate  taU  into  a 
gitized  by  ^- 
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base  fee  to  enlarge  that  into  an  estate  in  fee 
simple  with  the  assent  of  the  protector.  Then 
comes  the  third  point,  which  was  one  raised  by 
ourselves,  and  which  is  to  mj  mind  the  most 
difScnlt  question  we  have  to  consider  in  this 
case.  The  qaestion  turns  on  the  true  construc- 
tion to  be  g^ren  to  the  47th  section  of  the  statute 
for  the  Abolition  of  Fines  and  Recoveries.  What 
was  the  state  of  the  law  as  to  the  jurisdiction  of 
equity  at  the  time  of  the  passing  of  the  Act  P 
That  appears  to  me  to  be  the  first  inquiry  to 
which  I  ought  to  address  myself.  The  answer  is 
plain.  In  the  first  place,  it  is  clear  that  the  Court 
of  Chancery  did  entertain  jurisdiction  to  enforce 
specific  performance  of  contracts,  whether  under 
seal  or  not  under  seal,  entered  into  by  a  tenant 
h>  tail  to  convey  the  estate  in  fee  simple,  that  it 
would  compel  him  by  the  usual  process  of  con- 
tempt to  levy  a  fine  or  to  suffer  a  recovery.  That 
that  jurisdiction  to  enforce  specific  performance 
was  exercised  is  plain,  among  other  things  from  the 
case  of  The  Attomey-Oeneral  v.  Day,  to  yrhiohULr. 
Barber  referred,  and  from  the  enactment  con- 
tained in  11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15,  sub- 
sect.  15,  to  which  we  were  referred  by  jfr.  Bnssell 
Boberts.  As  to  that  jurisdiction  to  enforce  specific 
performance  there  can  be  no  doubt  in  such  a  case. 
But,  on  the  other  hand,  the  Court  of  Chancery 
appears  to  me  (and  I  speak  with  some  little  doubt, 
becanse  it  is  not  very  easy  to  discover  the  ancient 
learning  on  fines  and  recoveries)  to  have  exercised 
no  jurisdiction  with  regard  to  the  fine  or  the 
recovery  itself.  That  is  to  say,  it  appears  to  me 
that  the  court  never  spelt  oat  of  the  fine  or  the 
recovery  a  contract  to  do  anything  more  than  had 
been  already  done  in  the  Court  of  Common  Pleas, 
that  it  never  raised  any  contract  from  the  pro- 
ceedings in  that  court,  that  it  certainly  snpplie  1 
no  defects  in  execution  or  want  of  execution  of 
any  instrument  required  for  the  purposes  of  the 
feigned  litigation  in  the  Court  of  Common  Pleas, 
and  as  far  as  I  can  gather  it  exercised  no  juris- 
diction of  a  corrective  or  beneficial  kind  over  the 
proceedings  in  the  fine  or  recovery  itself.  That  I 
conceive  to  have  been  the  natural  result  of  the 
nature  of  those  two  assurances,  because  they  were 
in  point  of  form  and  conception  proceedings  in 
the  Court  of  Common  Pleas,  and  they  ended  in 
indgments  of  the  Conrt  of  Common  Pleas ;  one 
based  on  an  attempt  to  recover  the  land,  and  the 
other  based  on  a  compromise  which  had  been 
come  to,  and  naturally  one  court  would  not  inter- 
fere with  the  proceedings  of  the  other  conrt.  The 
ground  on  which  that  is  based  seems  to  be  illus- 
trated by  another  observation,  which  is  this,  that 
the  power  of  rectification  and  amendment  which 
existed  was  very  largely  exercised  in  the  cases  of 
fines  and  recoveries  by  the  courts  in  which  those 
fines  were  levied  or  those  recoveries  were  snfEered. 
So  &r  as  I  can  find,  the  Court  of  Chancery  exer- 
cised no  jurisdiction  in  such  cases.  Again  it 
may  be  ol»erved,  as  throwing  some  light  on  this 
inquiry,  that  so  unwilling  were  the  courts  of 
equity  to  assume  any  jurisdiction  in  respect  of 
estates  tail,  that  they  required  the  formalities  of 
a  fine  or  recovery  to  be  gone  through  in  the  court 
of  law  in  respect  of  equitable  estates,  although 
those  fines  and  those  recoveries  which  were  so 

Ce  through  in  the  conrt  of  law  were  void  in 
becanse  they  had  no  sabject-matter  on  which 
to  operate.  It  appears  to  me,  therefore,  to  sum 
vp  my  observations,  that  there  was  the  jurisdic- 


tion to  enforce  specific  performance  in  cases  of 
contracts  to  suffer  a  recovery  and  to  levy  a  fine,  but 
there  was  no  jurisdiction  to  aid  in  any  manner  pro- 
ceedings for  the  recovery  or  the  fine  itself.  That 
being  the  state  of  the  law  I  apply  myself  to  the 
construction  of  the  section  in  question,  and  I 
observe  throughout  these  sections  there  is  an 
anxious  desire  to  exclude  to  some  extent  the 
jurisdiction  of  equity ;  and  I  will  observe,  first, 
that  the  40th  section,  which  gives  a  power  of  dis- 
position to  a  tenant  in  tail,  contains  this  pro- 
vision, "that  no  disposition  by  a  tenant  in  tail 
shall  be  of  any  force  either  at  law  or  in  equity, 
under  ibis  Act,  unless  made  or  evidenced  by  dped ; 
and  that  no  disposition  by  a  tenant  in  tail  resting 
only  in  contract  either  express  or  implied,  or 
otherwise,  and  whether  supported  by  a  valuable 
or  meritorious  considpration  or  not,  shall  be  of 
any  force  at  law  or  in  equity  under  this  Act." 
That  appears  to  me  to  indicate  an  intention  not 
to  exclude  jurisdiction  in  respect  of  contracts 
generally,  not  to  interfere  with  the  law  or  the 
equity  relating  to  contracts,  but  only  to  ptrovide 
that  no  disposition  by  a  tenant  in  tail  resting  on 
contract  shall  have  any  force  either  at  law  or  in 
equity  under  the  Act.  Then  when  I  come  to  the 
47tb  section,  the  section  in  question,  I  find  that 
the  jurisdiction  of  courts  of  equitj  is  altogether 
excluded  in  respect  of  four  subiect-matters  of 
jurisdiction :  first,  in  respect  of  specific  per- 
formance of  contracts ;  second,  in  respect  of  sup- 
plying defects  in  execution  of  powers ;  third,  in 
supplying  want  of  execution  of  powers ;  and 
fourth,  in  regard  to  giving  effect  in  any  other 
manner  to  any  act  or  deed  by  a  tenant  in  tail  or 
protector,  which  in  a  conrt  of  law  would  not  be 
an  effectual  consent  or  disposition  under  the  Act. 
The  whole  of  the  section  is  governed  by  the 
initial  words.  They  are  these:  "In  cases  of 
dispositions  of  lands  under  this  Act  by  tenants 
in  tail  thereof,  and  also  in  cases  of  consents  by 
protectors  of  settlements  to  disposifcionsj  of  lands 
under  this  Act  by  tenants  in  tail  thereof."  Those 
words  govern  the  whole  of  the  section.  With 
regard  to  covenants  by  the  protector  I  will  follow 
Cotton,  L.J.'s  reservation,  and  say  I  express  no 
opinion  with  regard  to  them.  It  may  be  the 
words  of  sect.  36  create  a  difference  between  that 
case  and  the  case  of  contracts  by  tenants  in  tail. 
But  it  appears  to  be  clear  that,  if  the  Legislature 
were  minded  to  take  away  the  jurisdiction  of 
courts  of  equity  in  respect  of  contracts  made  by 
tenants  in  tail,  that  they  would  thereafter  bar  the 
estate  tail,  they  would  have  used  very  different 
language  to  that  which  is  used  in  this  section. 
They  would  not  have  qualified  it  by  confining  it 
to  the  cases  of  dispositions  under  the  Act  by 
tenants  in  tail,  because  it  is  manifest  to  my  mind 
that  a  contract  (I  take  the  case  of  express  con- 
tract) by  a  tenant  in  tail  that  he  will  on  the 
happening  of  a  certain  event  execute  a  disentailing 
assurance  or  a  covenant  like  the  covenant  in  the 
present  case,  that  he  will  when  required  do  apaJ"- 
ticular  act,  are  not  dispositions  of  land.  They 
are  not  so  in  terms  or  in  interest.  They  mako 
no  pretence  to  any  operation  under  the  Act.  They 
are  contracts  at  common  law.  and  not  in  any 
way  dispositions  under  the  Act.  I  have  come 
therefore  to  the  conclusion  that  the  true  meaning 
of  this  section  is  to  exclude  all  jurisdiction  in 
specific  performance  in  supplying  defects  or  want 
of  execution,  or  giving  in  any  otl^c  mode  effect 
)igitized  by  V^OOQ IC 
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to  aaytbin^  'wbicb  ia  found  ia  the  diaentailiog 
assnrance  itself  which  ia  either  rightly  nnder  the 
Act,  or  intended  to  take  effect  nnder  the  Act,  but 
that  it  leayee  the  jurisdiction  of  the  courts,  with 
r^ard  to  those  things  which  are  plain  totally 
unaffected.  To  pat  the  case  very  shortly,  I  say 
the  covenant  under  which  the  plaintiff  is  suing  is 
not  a  disposition  of  lands  under  the  Act,  and 
therefore  that  we  may  safely  lay  the  ghost  we 
have  raised,  and  that  we  may  also  safely  dismiss 
this  appeal,  with  the  usual  results. 

Bowzir,  L. J. — I  have  nothing  to  add. 

Afpeal  dismitted. 

Solicitors :  LoveU,  Son,  and  Pitfield,  agents  for 
BawUme  and  Eawlitu,  Wimbome;  Prior,  Churdi, 
uaiAdcmu. 


Monday,  March  21. 

(Before  Conov,  Livslkt,  and  Lopes,  IUJ.) 

Be  C208LKT ;  MuNHS  V.  BuBir.  (a) 

APPEAL  PaoM   THE   CHABCBXI    SITISIOH. 

Bankruptey — Arrangemeni   with  ereditora — Debt 
mimrred  by  fiwtd^Btmkruptey  ^ei  1869  (32  4*  33 
Vict.  e.  7i),  s.  2»—Debtor$  Act  1869  (32  ^  33 
Viet.  e.  62),  «.  Ib—StattOe  qf  Umitaiion: 
A.  havivg  -left  certain  teomriiiei  for  aafe  euttodg 
tritk  hi*  broker  C,  the  latter  «oM  them  and  mi«- 
a^^opriaied  theproeeeda.   He  afiemarde  beeante 
btuikrupt,  and  Ou  tale  being  then  dieeovered  A, 
proved  for  the  value. 
A  reeolution  was  pasted  by  the  ereditore  under  th« 
Bankruptcy  Act  1869,  s.  28,  accepting  a  proposal 
&Mt  T.,  a  friend  of  ths  bankrupt,  thotud  pay  a 
eomposition  of  M.  t»  tlie  pound  on  aU  the  dAta  in 
fuU  diteliarge  thereof,  and  that  on  such  payment 
the  hankruptaj  should  be  annulled.     This  com- 
poeition  was  received  by  A.,  but  he  did  not  other- 
wise assent  to  the  arrangement. 
In  Aug.  1880,  the  bankruptey  was  annulled.    In 
1885  G.  died,  and  in  May  1886  an  order  was 
vsadefor  administration  of  hi*  estate. 
Held,  that  the  deit  dfu  from  C.  to  A.  was  incurred 
by  fraud  within  the  meaning  of  sect,  lb  of  the 
Debtors  Act  1869,  and  that  the  debt  was  not  dis- 
charged by  tlie  arrangement,  a*  sect.  15  applies 
not  only  to  composition*  and  arrangements  under 
sects.  125  and  126  of  the  Bankruptey  Act  1869, 
but  also  to  arrangements  under  sect.  ^. 
Held  also,  that,  as  the  fraud  was  not  discovered  till 
after  the  adjudication,  and  no  action  could  be 
brought  while  the  bankruptcy  wa*  in  force,  the 
Statute  of  Limitations  did  not  begin  to  run  tiU 
the  bankruptcy  wa*  annulled,  and  an  order  for 
administration    having    been  made  within  six 
years  from  that  time,  A.  was  entitled  to  prove  in 
the  administration  for  the  unpaid  part  of  hi* 
debt. 
Deeision  of  Bacon,  V.G.  a  firmed. 
Oh  the  2l8t  Feb.  1874  Mr.  E.  N.  Crosley,  a  stock- 
broker, was  adjudicated  a  bankrupt. 

Previously  to  the  bankruptcy  Captain  Ayscough 
had  deposited  with  Crosley  as  nis  broker,  ror 
safe  custody,  different  securities  which  Crosley 
hod  purrhasc»d  for  him. 

On  the  7th  July  1874  the  tmstee  in  the  bank- 
ruptcy was  ordered  to  make  an  aflSdavit  as  to 
which  of  these  securities  he  had  in  his  possession, 
and  to  deliver  them  to  Captain  Ayscough.    It 

(•1  Beixirtcd  by  W.  C.  Bisi.  Smt..  Buiia(er«M«w. 


lihea  appeared  that  some  of  the  securities  wero 
missing.  Captain  Ayscough  proved  for  their 
value,  and  his  proof  was  admitted  at  12502.  Two 
dividends  of  m.  in  the  pound  were  declared,  and 
Captain  Ayscoagh  received  62Z.  10«.  in  respect  of 
them. 

On  the  30th  July  1880  the  creditors  of  Crosley 
passed,  under  the  Bankruptcy  Act  1869,  s.  28,  the 
following  resolution : 

That  the  sanction  of  this  meetinK  be  and  it  i«  hanby 
given  .  .  .  assentinK  to  a  general  scheme  of  settle, 
ment  of  the  affairs  of  tbe  above-named  bankmpt,  pro- 
posed by  A.  O.  Temple,  of  ,  to  pay  to  tht  regis- 
trar-trnstee  s  snm  of  money  snffioient  to  tuv  tiie  ooats 
of  these  prooeedings,  and  also  to  pay  to  all  toe  ciediiam 
of  the  said  bankrupt  a  oompoaition  of  6d.  in  the  ponnd 
apon  the  amount  of  their  respective  debts  (in  addition 
to  the  dividends  already  declared  nnder  the  bankraptoy) 
in  fall  discharge  thereof,  snch  snm  to  be  paid  witiiis  ten 
days  after  the  confirmation  by  the  oonrt  of  this  genial 
leaolation,  and  that  npon  payment  of  sneh  maaBj  aa 
aforesaid  the  bonkmptoy  of  the  said  E.  N.  Cioalay 
shall  be  annulled. 

On  the  10th  Aug.  1880  an  order  in  bankrapt^^ 
was  made: 

This  conrt  doth  hereby  approve  the  said  resalataoB, 
and  doth  order  the  same  to  be  foEthwith  caxxied  into 
eSeot. 

Mr.  Temple,  named  in  the  resolution,  having 
dnly  paid  the  sum  he  agreed  to  provide,  on  the 
26tti  Aug.  1880  an  order  was  made  annnlling  the 
bankmptcy. 

On  the  13th  Sept.  1880  Captain  Ayscoagh 
received  the  composition  of  6a.  in  the  pound, 
amounting  tx>  311.  5«.,  making  with  the  dividends 
he  received  before  93i.  158.  He  did  not  assent  to 
the  arrangement  of  the  30th  July  1880,  otherwise 
than  by  receiving  the  composition. 

On  the  1.5th  Oct.  1885  Croeley  died. 

On  the  2Sth  May  1886  an  originating  sammons 
was  taken  out  for  the  administration  of  hia 
estate,  and  on  the  10th  June  an  order  for  admi* 
nistration  was  made  directing  the  usual  account 
of  debts. 

Captain  Ayscough  then  claimed  aa  creditor  for 
11561.  5«.,  the  balance  of  the  12501.  after  allowing 
for  the  931. 15a.  In  his  affidavit  in  support  of  hia 
claim,  ho  said  that  the  missing  securities  "  were 
in  fact  fraudulently  sold  by  the  said  £.  !N. 
Crosley,  and  the  proceeds  converted  to  his  owa 
use." 

Bacon,  y.C.  allowed  his  claim,  and  the  defen- 
dant, the  executor  of  Croaley,  appealed. 

A.  Young  for  the  appellant. — ^The  scheme  of 
settlement  of  the  80th  July  1880  was  a  discharge 
of  all  the  debts.  It  is  so  in  terms,  and  must  have 
effect  according  to  its  terms :  (Bankruptcy  Act 
1869,  B.  28.)  There  is  no  authority  for  the  intro- 
duction into  it  of  an  exception  of  debts  arising 
from  fraud  or  breach  of  trust,  and  such  an  excep- 
tion is  mentioned  where  intended,  as  in  sect.  49. 
Sect.  15  of  the  Debtors  Act  1869  does  not  apply 
to  an  arrangement  under  sect.  20  of  the  Bank- 
ruptcy Act  1869,  but  only  to  compoeitions  and 
arrangements  under  sects.  125  and  126 : 

Sxparte  Hemming,  45  L.  T.  Bep.  N.  S.  464;  13 Ch. 
Kv.  163. 

But,  if  sect.  28  applies  to  an  arrangement  similar 
to  this,  this  debt  is  not  within  the  exception,  as  it 
was  not  incurred  by  fraud,  but  only  by  a  breach, 
of  duty.  The  arrangement  here  is  a  bargain,  Mr. 
Temple  buying  a  release  of  the  bankrupt  from, 
all  debts.    Therefore  such  arrangement  will  dis- 
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cbarge  the  bankrupt  from  debts  from  whioh  a 
discharge  in  bankruptcy  would  not  release  him. 
Terms  might  have  been  imposed  by  the  court, 
and  this  arrangement  is  a  complete  discharge : 
anbey  T.  J0jfriet,  48  h.  T.  Bep.  N.  S.  689 ;  11 Q.  B. 
DiT.  559. 

Besides,  the  claim  is  barred  by  the  Statute  of 
Limitations : 

B0  Qrtavtt,  45  L.  T.  Bep.  N.  S.  464 ;  18  Ch.  Div. 
551.  , 

Inee,  Q.G.  and  8t.  John  Clerk  tor  Captain 
Ayscongh. — ^The  Statute  of  Limitations  is  no 
bar.  The  statute  did  not  run  before  adjudication, 
as  the  debt  was  incurred  by  fraud,  and  was  not 
dioovered  until  after,  and  no  action  could  be 
brought  until  the  bankruptcy  was  annulled : 
Bankmptoy  Act  1869,  a.  12 ; 
Cobham  t.  DalUm,  L.  Bep.  10  Ch.  App.  655. 

The  statute  therefore  only  commenced  to  run 
when  the  bankruptcy  was  annulled,  and  within 
six  years  from  that  time  an  order  for  payment  of 
Crosley's  debts  was  made.  [They  were  stopped 
by  the  Court.] 

CoTTOM,  L.J — This  is  an  appeal  from  a  decision 
of  Bacon,  V.C.,  allowing  a  proof  against  the 
estate  of  Orosley,  the  testator.  Crosley,  who  was 
a  broker,  had  shares  deposited  with  him  by 
Captain  Ayscough  for  safe  custody.  He  became 
bankrupt,  and  an  order  was  made  on  the  trustee 
to  deliver  up  to  Captain  Ayacough  such  of  the 
shares  as  were  in  his  possession.  Some  of  them 
had  been  sold  by  Crosley,  and  Captain  Aysoough 
proved  for  the  value  of  those  so  sold.  After  this 
an  arrangement  was  made  under  sect.  28  of  the 
Bankruptcy  Act  1869,  which  enacts  that  a  com- 
position made  under  its  provisions  and  approved 
by  the  court  "  shall  be  binding  on  all  the  credi- 
tors BO  far  as  relates  to  any  debts  due  to  them,  and 
provable  under  the  bankruptcy."  Jt  is  said  that 
therefore  this  arrangement,  which  provides  that 
the  composition  shall  be  received  in  full  dis- 
charge of  the  debts,  precludes  Captain  Ayscough 
from  any  further  claim.  This  would  have  been 
so  but  for  the  15th  section  of  the  Debtors  Act 
186i>,  which  enacts  that,  "  where  a  debtor  makes 
any  arrangement  or  composition  with  his  credi- 
tors under  the  provisions  of  the  Bankruptcy 
Act  1869,  he  shall  remain  liable  for  the  unpaid 
balance  of  any  debt  which  he  incurred  or  in- 
creased, or  whereof  before  the  date  of  the  arrange- 
ment or  composition  he  obtained  forbearance  oy 
wiy  fraud,  provided  the  defendant  creditor  has 
not  assented  to  the  arrangement  or  composition 
otherwise  than  by  proving  his  debt  and  accepting  ■ 
dividends."  Captain  Ayscough  did  so  assent,  but 
notinany  otherway.  It  was  urged  that  this  section 
does  not  apply,  for  that  in  the  present  case  there 


a  general  scheme  of  settlement,  and  not  a 
composition  offered  by  the  bankrupt.  It  would 
be  very  singular  if  a  scheme  under  sect.  28  dis- 
charged a  debtor  more  completely  than  an  order 
of  discharge ;  but  that  point  need  not  be  con- 
sidered, for  I  am  of  opinion  that  this  was  an 
Arrangement  within  sect.  15  of  the  Debtors  Act. 
It  is  true  that  the  bankrupt  had  no  money  and 
coald  not  offer  a  composition,  but  money  was 
offered  on  his  behalf  by  Mr.  Temple,  which  comes 
to  the  same  thing.  Tben  it  is  said  that  sect.  15 
does  not  apply,  Mcaase  this  is  not  an  arrange- 
ment tinder  sect.  125,  nor  a  composition  under 
sect.  126.    Bnt  sect.  15  does  not  specifically  refer 


to  these  sections,  and  an  arrangement  like  the 

? resent  comes  within  the  terms  of  the  section. 
t  was  hardly  seriously  contended  that  the  debt 
was  not  contracted  by  frand.  The  bankrupt 
had  without  authority  sold  shares  belonging  to 
his  customers,  and  appropriated  the  proceeds  to 
his  own  use.  Even  witnout  the  statement  in 
Captflin  Ayscongh's  affidavit  that  the  bonds  were 
"  fraudulently "  sold,  the  facts  clearly  show  that 
the  debt  was  contracted  by  fraud.  Then  it  is 
said  that  the  claim  is  barred  by  the  Statute  of 
Limitations.  But  the  frand  was  not  discovered 
till  after  the  adjudication  in  bankruptcy.  While 
the  bankruptcy  was  in  force  no  action  could  be 
brought,  so  the  statute  could  not  begin  to  ran 
till  tne  annulling  of  the  bankruptcy,  and  within 
six  years  from  that  time  an  order  for  administro* 
tion  was  made.  The  Statute  of  Limitations  is 
therefore  no  defence,  and  the  appeal  must  be  dis- 
missed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  That 
this  was  a  debt  incurred  by  frand  is  plain.  What 
then  is  the  combined  effect  of  sect.  28  of  the 
Bankruptcy  Act  1869  and  sect.  15  of  the  Debtors 
Act  1869,  for  the  two  must  be  looked  at  together  P 
Mr.  Young  asks  us  to  put  too  narrow  a  construc- 
tion on  sect.  15,  when  he  contends  that  this  was 
not  a  composition  or  arrangement  within  the 
meaning  of  that  section.  I  can  see  no  reason  for 
confining  the  expression  to  compositions  or 
arrangements  under  sects.  125  and  126.  The 
short  answer  to  the  argument  fouuded  on  the 
Statute  of  Limitations  is,  that  the  statutes  did 
not  begin  to  run  till  the  bankruptcy  had  been 
annulled. 

Lopes,  L.J. — It  is  contended  for  the  appellants 
that  the  arrangement  under  sect.  28  discharged 
the  bankrupt  from  all  his  debts,  and  having 
regard  to  tne  words  at  the  end  of  the  section,  I 
think  that  would  be  so  but  for  sect,  15  of  the 
Debtors  Act  1869.  It  is  said  that  this  section 
does  not  apply  to  a  composition  under  sect.  28, 
but  only  to  compositions  and  arrangements  under 
the  sections  relating  to  composition  and  liquida- 
tion. In  my  opinion,  the  operation  of  the  section 
ought  not  to  be  so  restricted,  but  the  enactment 
ought  to  be  held  to  applv  to  any  arrangement 
between  the  debtor  and  nis  creditors  under  the 
Bankruptcy  Act  1869.  For  the  reasons  which  the 
Lords  JuBtices  have  ^iven,  I  am  of  opinion  that 
the  Statute  of  Limitations  is  no  bar  to  the  respon* 
dent's  claim. 

Solicitors  for  the  appellants,  John  Holme»  and 
Bon. 

Solicitors  for  the  respondent,  LetUhUy  and 
P&tpson.  

Jviy  28  and  29. 

(Before  Cotton,  Bowen,  and  Fet,  L.JJ.) 

Abnott  v.  Hatss.  (a) 

AFPEAJ.  VROK  THE  CHAHCEBT  DIVISION. 

Praclice  —  Discovery  —  Inmeetion  —  Banking 
account — Banker*'  Book*  Evidence  Act  1879  (4x 
Vict.  c.  11),  «.  7— Ex  parte  appUcaiion  for 
ingpection  order — Affidavit  evidence  in  BUjyiort— 
Order  made  againet  party  to  action — Limit  oj 
impedion. 

In  civil  proceeding*  an  order  for  infection  of  the 
(•)  Bapoitad  bj  I*.  (iouLO  uid  W.  C.  Bos,  Bnqra.,  Baniitan- 
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hanking  account  of  a  party  to  an  action,  under 
$eet.  7  of  the  Bcmkert'  Booka  Evidence  Act  1879, 
may  properly  he  made  on  an  ex  parte  e^liea- 
Hon,  although  a*  a  general  rule  it  would  he  advie- 
ahle  to  terve  the  party  hefore  making  the  order; 
and  affidavit  evidence  in  eupport  of  the  application 
need  not  be  produced  in  every  eaee,  luch  a»  where 
the  etatement  of  daim  showt  prxmA  facie  the 
euietenee  of  the  aeeonnt  of  which  inepeetion  ie 
eought.  ^he  inspection  order  grant»i  thould, 
however,  be  limited  to  each  part  of  the  account  a* 
it  presumably  connected  with  the  matters  in  ques- 
tion in  the  proceedings. 

This  was  an  action  for  rescission  of  a  contract  to 
tiike  sliares  in  a  company  called  The  Antomatic 
Boiler  Feeder  Company  Limited  who  were  defen- 
dants, and  for  relief  against  the  defendants  Beall 
and  Webb,  on  the  eroand  of  fraud  and  misrepre- 
sentation, one  of  tlie  alleged  g^oands  for  relief 
being  that  money  which  the  plaintiff  had  been 
fraudulently  induced  to  pay  for  the  purchase  of 
shares  in  the  company  was  received  by  or  on 
account  of  the  defendant  Beall  for  his  own  par- 
poses. 

On  the  13th  June  1887  the  plaintiff  obtained, 
on  an  et  parte  application  at  cnambers,  without 
any  afiidayit  evidence  being  produced  in  support 
thereof,  an  order  that  the  Royal  Exchange  auaV 
should  produce  their  books  containing  the 
accounts  of  the  defendant  company  and  the 
defendant  Beall  respectively,  and  that  the  appli- 
cant should  be  at  liberty  to  inspect  and  peruse 
the  entries  in  the  said  books  relative  to  such 
ficconnts,  and  to  take  copies  and  abstracts  thereof 
and  extracts  therefrom  at  his  expense. 

Although  the  order  was  so  made  ex  parte,  the 
pleadings  had  been  delivered,  and  several  appli- 
cations made  in  the  action,  so  that  the  judge  knew 
the  nature  of  the  case. 

An  application  was  now  made  on  behalf  of  the 
defendtuit  company  and  the  defendant  Beall,  and 
■  npon  notice  of  motion  addressed  to  the  plaintiff  and 
the  Royal  Exchange  Bank,  that  the  order  of  the 
18th  June  1887  might  be  varied  or  rescinded,  and 
that  an  injunction  might  be  granted  to  restrain 
the  bank  from  complying  with  it,  and  for  costs 
against  the  plaintiff. 

Sect.  7  of  the  Bankers'  Books  Evidence  Act 
1879  provides  that,  on  the  application  of  any 
party  to  a  legal  proceeding,  a  court  or  judge  may 
order  that  such  party  be  at  liberty  to  inspect  and 
take  copies  of  any  entries  in  a  banker's  book  for 
«ny  of  the  purposes  of  such  proceedings. 

It  was  contended  that  the  order  ought  to  be 
rescinded  or  varied  on  the  grounds  (1)  that  the 
order  ought  not  to  have  been  madp  against  a 
person  who  was  himself  party  to  a  civil  proceeding 
in  respect  of  which  inspection  was  sought ;  (2) 
that  the  application  was  not  supported  by  affidavit 
evidence;  and  (3)  that  the  inspection  ordered 
should  have  been  limited  to  the  accounts  of  the 
period  during  which  the  facts  in  dispute  were 
alleged  to  have  taken  place. 

The  motion  came  oit  for  hearing  before 
Kekewich,  J.  on  the  28th  June. 

Herbert  Reed  in  support  of  the  motion. — The 
order  was  made  without  evidence  being  produced 
in  support  of  the  application.  Farther,  it  ought 
not  to  nave  been  made  ex  parte : 

DaoMf  T.   Wnita,  60  L.  T.  Eep.  N.  S.  327:  58  L.  J. 
Bep.  275,  Q.  B. 


It  shonld  in  any  case  have  been  limited  to  the 
time  covered  by  the  accounts  of  which  inspection 
is  sought. 

Warmington  Q.C.  and  Swinfen  Eady  for  the 
plaintiff. — No  affidavit  was  necessary  on  the 
application  in  chambers.  We  say  that  Beall's 
account  is,  in  fact,  the  account  of  the  company. 
Be  Marshfield;  Marshfield  v.  Hutchings  (54  Ij.  T. 
Bep.  N.  B.  564)  shows  that  the  order  was  rightly 
m»de.  The  statement  of  claim  sufficiently  snows 
the  gronnds  on  which  the  order  was  asked  for. 
They  referred  also  to 

Morgan  v.  Haggar,   Demnan  and  Graotham,   JJ., 
Ttmm  L.  Bep.  June  9, 1887. 

Herbert  Brown,  for  the  bank,  submitted  to  such 
order  as  the  court  thought  right  to  make. 

H.  Beed  in  reply. — The  statement  of  claim  is 
not  evidence  against  the  present  applicants.  It 
does  not  appear  from  the  report  oi  Morgan  v. 
Haggar  that  Daviet  v.  White  was  cited. 

Kekxwich,  J. — ^It  is  extremely  important  that 
the  practice  with  respect  to  inspection  under  the 
Bankers'  Books  Evidence  Act  should  he  settled, 
and  should  be  the  same  in  all  divisions  of  the 
court.  The  first  objection  made  to  the  chief 
clerk's  order  in  the  present  case  is  that  sect.  7  of 
the  Act  does  not  extend  to  authorise  an  inspec- 
tion of  the  banking  account  of  a  person  who  is  a 
party  to  the  civil  proceedings  in  which  the 
inspection  is  sought.  In  support  of  that  o^'ec- 
tion  the  opinion  of  Day,  J.  in  Davies  v.  White 
(ubi  sup.)  was  cited.  But  the  learned  judge  him- 
self says  that  it  was  not  necessary  for  him  to 
express  any  opinion  as  to  the  jurisdiction.  On 
the  other  hand,  the  case  of  Be  Marshfield;  Marsh- 
field V.  Hutchings  (ubi  sup.),  which  was  an  ad- 
ministration action,  and  where  the  books  sought  to 
be  inspected  were  those  of  a  firm  of  which  parties 
to  the  actioq  had  been  members.  Bacon,  V.G. 
held,  that  any  party  who  before  the  Act  would 
have  had  a  right  to  a  subpoena  duces  tecum  to 
compel  the  bankers  to  produce  their  books  can 
now  obtain  an  order  to  inspect  and  take  copies 
of  the  books.  All  that  the  Vice-Chancellor  says 
in  his  judgment  in  that  case  applies  directly 
where  the  books  in  question  relate  to  the  accounts 
of  a  party  to  the  action.  Then  further,  in  Morgan 
V.  Haggar  (ubi  sup.),  the  order  was  made  in 
respect  of  books  relating  to  the  account  of  the 
defendant  and  on  an  ex  parte  application,  so  that, 
if  the  opinion  of  Day,  J.  had  reallv  amounted  to 
a  decision,  which  it  does  not,  I  should  have  no 
difficulty  in  declining  to  follow  it.  The  next 
objection  is  that  the  order  ought  not  to  have  been 
made  ex  parte,  and  it  is  pointed  out  to  me  that 
in  Davies  v.  White  (ubi  sup.)  the  order  was  set 
aside  with  costs.  If  the  practice  rested  with 
that  case  it  would  be  my  duty  to  follow  it,  bat  I 
find  that  in  the  later  case  of  Mm-gan  v.  Haggar, 
also  before  a  Divisional  Court,  the  order  was  niade 
ex  parte,  and  in  Doyle  v.  MuUcem  (1880,  D.  39)  it 
appears  from  the  registrar's  book  that  an  order 
under  the  Act  was  made  on  the  24th  March  1881, 
which,  on  the  face  of  it,  was  ex  parte.  Mr. 
Registrar  Lavie  tells  me  that  he  is  personally 
cognisant  of  another  case  in  which  an  ex  parte 
order  was  made  (Reg.  Tab.  A.  1881,  p.  572),  and 
that  was  an  important  case,  as  it  referred  to  the 
public  debt  books  of  the  Bank  of  England.  Apart 
from  those  authorities,  my  own  construction  of 
the  Act  is  that  the  order  may  be  made  ex  parte. 
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uid  that  in  a  proper  case  it  onght  to  be  so  made. 
A  subptetta  dutet  tecum  may  be  issned  without 
notice,  and  in  a  proper  case  an  order  under  the 
flection  in  question  ought  to  be  made  without 
notice.  Therefore  I  hold  that  in  this  case  the 
order  was  properly  made  ex  parte.  Then  it  is 
said  the  application  for  the  order  was  not  sup- 
ported by  any  evidence.  But  I  find  that  in  the 
cases  recorded  in  the  registrar's  books  there  were 
no  affidavits,  although  it  appears  that  in  Marsh- 

Sld  y.  HuteJiinga  the  order  was  made  on  affidavit, 
y  view  is  that  whether  the  application  should 
be  supported  by  affidavit  or  not  must  depend 
opon  the  circumstances  of  each  particular  case. 
Here  the  statement  of  claim  contains  an  allega- 
tion that  certain  moneys  paid  and  bills  given  liy 
the  plaintiff  were,  in  fact,  received  by  the  defen- 
dant Beall,  who  applied  the  same  to  his  own 
purposes  with  the  knowledge  of  the  defendant 
Webb.  That  amounts  to  an  allegation  that  the 
defendant  Beall  had  an  account  through  which 
certain  cheques  passed,  and  I  may  take  it  as 
]primA  facie  evidence  of  the  existence  of  such  an 
account.  In  this  particnlar  case,  therefore,  there 
was,  as  it  seems  to  me,  no  necessity  for  an 
affidavit  in  snpport  of  the  application.  Then  it 
is  said  that  the  order  is  too  wide  in  its  terms, 
and  I  agree  that  it  is  so.  I  find  that  in  the  case 
of  Doyle  v.  MuVkem  {uhi  tup.)  the  inspection  was 
limited  to  those  accounts  which  were  presumably 
connected  with  the  matters  in  question  in  the 
action.  In  the  present  case  the  matters  in  dispute 
appear  to  date  from  the  registracion  of  the  com- 
pany, and  the  inspection  mast  be  limited  to  the 
accounts  from  that  time  to  the  present  date.  As/ 
bowever,  the  applicants  have  failed  on  every  point 
except  the  last,  1  shall  not  make  any  order  as  to 
coats,  except  that  the  applicants  do  pay  the  costs 
of  the  bank  and  add  them  to  their  own,  and  that 
the  costs  of  the  applicants  and  of  the  plaintiff  be 
costs  in  the  action. 

From  this  decision  Beall  and  the  company 
appealed. 

The  appeal  was  heard  on  the  28th  and  29th 
July. 

Oeorge  E.  Humphreys  (Herhert  Beed  with  him) 
for  the  appellants. — ^To  allow  an  order  for  the  in- 
sfiection  of  a  litigant's  banking  account  to  be 
made  is  to  give  a  much  more  extensive  right  of 
discovery  than  is  ordinarily  permitted  by  the 
court.  Ordinarily,  a  party  against  whom  an  order 
for  inspection  is  made  has  liberty  to  seal  np  those 
parts  of  his  books  which  he  swears  are  not 
material.  If,  however,  the  court  allows  such  an 
order  as  this  to  be  made  ex  parte  the  partiy  has 
then  no  such  opportunity.  The  only  entries  of 
which  the  court  oueht  to  allow  inspection  are 
anch  as  are  material  to  the  issue  to  be  tried.  The 
words,  "  for  the  purposes  of  the  proceedings  "  in 
sect.  7  of  the  Bankers'  Books  Evidence  Act  1879, 
sbonld  be  construed  strictly,  and  it  should  be 
ahown  to  the  judge  upon  affidavit  that  the  entries 
of  which  inspection  is  desired  are  material  to  the 
issue.  There  was  no  evidence  before  the  judge. 
The  words  "  any  other  party  "  do  not  include  one 
of  the  parties  to  the  litigation.  The  cases  cited 
in  the  court  below  were  again  referred  to  and 
relied  upon. 

Bunnfen  Eddy  (Warmingion,  Q.C.  with  him)  for 
the  respondent. — ^When  the  order  was  made  by 
Kekewich,  J.  he  wag  fully  cognisant  of  all  the 


qnesiions  at  issue  between  the  parties,  because  the 
pleadings  had  been  delivered  and  several  applica- 
tions had  been  made  to  his  Lordship  in  the  action. 
Those  applications  had  from  time  to  time  been 
made  to  nim,  and  he  was  sufficiently  aware  of  the 
nature  of  the  action  to  be  able  to  see  that  the 
application  for  this  inspection  order  was  not  a 
frivolous  application.  Sect.  7  of  the  Bankers' 
Books  Evidence  Act  1879  does  not  require  an 
affidavit,  and  as  in  practice  orders  are  frequently 
made  without  any  affidavit,  whether  there 
ought  to  be  one  or  not  most  depend  npon  the 
facts  of  each  particular  case.  Before  the  Acts  of 
1876  and  1879  any  litigant  had  an  absolute  right 
to  issue  a  subpoena  duces  tecum  and  to  have  the 
biKjks  of  the  bank  produced  in  court,  and  then  by 
subpoenaing  the  clerk  who  had  made  the  entries 
and  who  could  prove  from  the  receipts  and  pay- 
ments of  the  customers'  accounts,  the  books  could 
be  put  in  evidence.  Now  the  suitor  has  been 
deprived  of  that  right,  and  he  has  a  substituted 
right  given  him  of  inspection  of  the  entries,  and 
it  may  be  that  the  Act  gives  him  a  larger  right  of 
discovery;  bu!;  the  words  of  the  section  are  clear, 
he  is  to  be  at  liberty  to  make  copies  of  the  entries, 
and  how  can  ho  do  so  without  seeing  the  books  ? 
Where,  as  in  Davies  v.  White  (ubi  sup.),  it  is  clear 
that  the  entries  in  the  banker's  book  conld  not  be 
relevant,  a  judge,  in  his  discretion,  would  refuse 
to  make  the  order. 

Humphreys  replied.  [Fey,  L.J.,  in  the  course 
of  the  argument,  stated  that  his  decision  in  the 
case  of  Harding  v.  Williams  (42  L.  T.  Eep.  N.  S. 
507 ;  14  Ch.  Div.  197)  had  been  disapproved  of  by 
the  Court  of  Appeal.] 

Cotton,  L.J. — Yarious  objections  have  been 
made  to  the  order  of  Kekewich,  J.  as  modified  by 
the  subsequent  order  of  the  28th  June.  The  first 
objection  was  this,  that  the  original  order  was 
made  ex  partei  and  that  it  ought  not  to  have  been 
BO.  made.  There  was  an  opportunity  when  this 
matter  was  before  Kekewich,  J.  on  the  28th  June 
to  take  an  objection  to  the  order  on  that  ground, 
but  neither  then  nor  now  has  any  reason  been 
shown  why  the  order  ought  not  to  have  been  so 
made  in  this  particnlar  case;  and  if  the  Act 
enables  an  order  under  this  section  to  be  made 
ex  parte,  we  cannot  discharge  the  order  on  the 
ground  of  want  of  jurisdiction.  At  the  same 
time  I  agree  that  it  is  better,  as  a  general  rule,  in 
the  first  instance,  to  serve  the  person  whose 
account  it  is  desired  to  inspect.  But  the  Act 
does,  in  my  opinion,  enable  an  order  to  be  made  eat 
parte.  The  next  argument  raised  was  that  the 
words  "any  other  party"  do  not  necessarily 
mean  party  to  the  litigation.  That  may  be  so, 
but  they  must  necessarily  include  a  party  to  the 
litigation,  although  they  are  not  confined  to  him. 
Therefore,  there  is  power  in  a  judge  to  make  an 
order  for  the  inspection  of  the  banking  account  of 
any  other  party,  including  a  party  to  the  action 
ex  parte,  although,  as  I  said  before,  I  think  it 
would  be  a  wise  course  for  a  judge  to  give  notice 
to  the  party  before  making  the  order,  rather  than 
to  have  the  objection  taken  at  a  later  stage  that 
no  such  order  ought  to  have  been  made.  Then 
it  is  said  that  that  order  was  made  without  affi- 
davit. An  affidavit  is  not,  in  my  opinion,  neces- 
sary. It  may  be  that  the  court  may,  and  in 
certain  cases  ought  to,  require  an  affidavit  to  be 
produced  to  enable  it  to  see  wkedier,ijv.fqct.  the 
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inspection  of  the  entries  or  aooonnt  is  material ; 
bnt  if  the  issnea  raised  on  the  pleadings,  without 
saying  that  the  pleadings  are  to  be  taken  as  trae, 
are  such  as  to  render  it  obvious  -that  the  entries 
must  be  material,  then  I  think  the  judge  may  dis- 
pense with  an  affidavit.  If,  on  the  other  hand,  it 
should  appear  probable  that  the  application  has 
been  made,  not  for  the  purpose  of  the  proceeding, 
but  for  some  other  or  collateral  purpose,  then  1 
think  the  jndgeshould  not  make  the  order  without 
an  affidavit.  Here,  looking  at  the  pleadings, 
whether  the  issues  raised  are  trne  or  false,  the 
question  raised  is  whether  Beall  did  put  into  his 
own  pocket  moneys  which  ought  to  nave  gone  to 
the  company ;  and  it  is  obvious  that  his  banking 
account  must  be  material  to  that  issue.  The 
order  under  the  section  is  to  assist  the  litigant 
in  making  out  his  charge.  I  think  that  the  objec- 
tion that  an  affidavit  should  have  been  made  in 
this  case  before  the  order  for  inspection  was  made 
falls  to  the  ground.  Is  then  the  order  which  has 
been  made  a  right  order  P  The  object,  or  at  least 
one  of  the  objects,  of  the  section  is  for  the  pur- 
poses of  ihe  proceedings  to  enable  evidence  to  be 
given  at  the  trial  of  material  matters.  Of  course, 
the  information  acquired  under  an  order  under  the 
section  cannot  be  applied  for  other  purposes,  and  if 
the  person  who  has  obtained  such  an  order  were  to 
make  use  of  it  for  any  purpose  other  than  the  pur- 
poses of  the  proceedmgs,  the  court  would  inter- 
fere as  it  does  when  a  person  makes  use  for  some 
other  purpose  of  the  information  obtained  under 
an  order  tor  discovery.  As  was  pointed  out  by 
Mr.  Swinfen  Eady,  the  Act  took  away  from  a 
litigant  the  power  of  compelling  a  banker  to  pro- 
duce his  books  at  a  trial  of  an  action,  thus  taking 
away  a  right  which  the  suitor  had  before.  So 
far  the  Act  is  for  the  relief  of  bankers;  for  it 
was  of  course  a  great  inconvenience  for  the 
banker  to  be  summoned  himself,  and  to  have  the 
books  brought  into  the  court  which  were  neces- 
sary for  daily  use.  The  Act  enables  copies  of 
entries  in  bankers'  books  to  be  taken  and  given  in 
evidence.  How  can  a  saitor  tell  without  inspect- 
ing the  account  of  what  entries  he  desires  copies 
to  be  taken  ?  He  can  only  do  that  bv  a  prior  inspec- 
tion of  the  books,  and  although  it  no  doubt  does 
eive  the  suitor  a  larger  right  of  examination 
before  the  trial  than  he  had  before,  the  object  of 
the  Act  is  to  enable  evidence  to  be  given  at  the 
trial  without  putting  the  bankers  to  inconvenince, 
and  therefore  it  is  necessary  to  have  that  exami- 
nation before  trial.  Then  it  was  said  in  argu- 
ment that  this  order  in  fact  gave  the  suitor  a 
(neater  right  of  discovery  than  he  had  before. 
But  that  argument  is  based  on  a  fallacy,  for 
although  the  suitor  may  obtain  the  same  benefit 
by  his  in8p<^otion  as  he  would  have  obtained  from 
his  discovery,  it  is  not  really  discovery,  which  is 
the  extorting  of  information  from  the  litigant 
himself,  whereas  this  order  only  gives  him  a  right 
to  examine  the  books  to  see  of  what  entries  copies 
should  be  given.  But  the  information  should 
only  be  used  for  the  purpose  of  the  proceedings, 
and  I  am  of  opinion  that  the  judge  should  be 
careful  not  to  make  an  order  in  too  large  terms, 
but  should  limit  it  to  suit  the  facts  of  each  case, 
and  I  have  considered  in  this  case  whether  the 
order  could  not  be  mom  strictly  limited.  Bat  on 
consideration  I  do  not  think  that  it  could  be,  and 
yet  enable  the  plaintiff  to  produce  such  evidence 
as  may  be  relevant  to  the  question  in  issue  at  the 


trial.  The  period  covered  by  the  order  begins 
when  the  transaction  began,  and  goes  down  to  the 
time  when  the  action  commenced  in  the  case  of 
the  company  and  when  Beall  was  made  a  party. 
In  the  case  of  Beall,  I  think  when  we  see  the 
particular  charges  made  the  order  does  not  cover 
too  large  a  space.  If  we  were  to  limit  it  further, 
it  might  prevent  the  plaintiff  getting  evidence 
on  a  material  point.  In  many  cases,  no  doubt, 
it  may  be  right  to  limit  the  order  to  a  certain, 
month  or  number  of  months,  or  to  some  parti- 
cular item  of  an  account,  for  instance  in  the  case 
of  a  bill  of  exchange.  It  has  been  contended 
that  the 'Act  of  Parliament  only  authorises  an 
inspection  of  entries,  and  not  of  the  account. 
But  that  is  mere  form ;  because  if  we  decide  that 
he  could  inspect  and  take  copies  of  all  entries 
between  these  particular  periods  that  would  be 
exactly  what  has  been  done  here.  That  is  a 
merely  verbal  objection,  and  not  one  of  substance. 
The  order  of  Kekewich,  J.  is  right,  and  although 
I  should  desire  great  caution  to  be  exercised  so 
as  to  prevent  injustice,  I  cannot  see  that  we 
should  do  anythirg  to  prevent  injustice  if  we 
were  further  to  limit  the  order.  The  appeal  most 
be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  Cotton,  L.J.  in  thinking  that  great 
caution  should  be  exercised  by  a  judge  in  putting 
in  force  the  provisions  of  this  section ;  but,  on 
the  other  hand,  I  have  no  doubt  but  that  that 
caution  is  properly  exercised.  In  order  to  see 
the  effect  of  this  legislation  we  should  consider 
what  was  the  state  of  the  law  as  to  evidence  of 
|f  bankers'  books  in  1876.  At  that  time  there  was 
no  power  of  obtaining  discovery  from  a  bank 
of  tne  account  of  its  customer  except  by  the 
circuitous  process  of  obtaining  an  order  from  a 
judge  to  examine  the  particular  clerk  or  officer 
who  made  the  entry,  and  to  have  the  books  pro- 
duced. That  could  be  done  under  the  Common 
Law  Procedure  Act  before  the  trial ;  but  it  was 
a  cumbrous  process,  and  in  practice  was  seldom, 
resorted  to.  In  all  probability  the  judge  would 
refuse  to  make  the  order  before  the  trial.  As  a 
matter  of  practical  dealing,  the  banker's  books 
made  their  first  appearance  at  the  trial.  A 
Bubpoena  was  issued  to  the  banker  to  produce  his 
books,  and  to  compel  the  officer  who  mads  the 
entries  to  explain  them  and  prove  the  transaction 
to  which  they  related.  In  practice  no  counsel 
who  regarded  either  the  time  of  the  court  or  his 
own  convenience— except  where  the  particular 
circumstances  of  the  case  made  the  examination 
of  the  officers  of  the  bank  necessary — insisted  on 
proof  of  the  account,  and  the  account  was  put  in 
and  treated  as  a  pass-book.  Then  came  the 
Bankers'  Books  Evidence  Act  1876,  which  was 
passed  primd  facie  to  relieve  the  banker.  When 
we  come  to  the  Act  in  question  it  describes  itself 
as  "  An  Act  to  amend  the  law  of  evidence  with 
respect  to  Iwnkers'  books,"  and  its  primarv  object 
was  to  simplify  proof  at  the  trial,  I  also,  like 
Cotton,  Ti.J.,  refuse  to  say  whether  this  section 
ought  or  ought  not  to  be  madn  use  of  for  the 
purpose  of  obtaining  inspection  of  books  in  cases 
where  the  right  to  discovery  would  have  existed 
if  the  books  had  been  in  the  defendant's  posses- 
sion. As  Cotton,  L.,T.  has  pointed  out,  it  i3  obvious 
that  the  object  of  the  Act  being  to  obtain  copies 
of  entries  of  account,  a  certain  extended  right  of 
inspection  must  be  given  to  enable  a  person  to 
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obtwn  copies  of  proper  entries ;  but  the  judge 
ought  to  he  extremely  carefnl  to  limit  the  right 
to  the  particular  purpose  for  which  the  evidence 
is  wanted.  Here  it  is  impossible  to  say  that  the 
order  under  appeal  will  do  anything  more  than  is 
actually  necessary  for  the  purposes  of  the  trial, 
limited  as  it  is  only  to  the  entries  made  during 
the  period  over  which  the  contest  spreads,  u 
we  could  see  any  indirect  attempt  to  use  the 
power  of  the  section  for  purposes  for  which  the 
Legislature  did  not  intend  it  to  be  used — if  we 
thought  that  it  would  give  more  information 
than  was  absolutely  necessary — the  court  wonld 
further  limit  the  order.  But  here,  in  my  opinion, 
all  has  been  done  in  the  way  of  protecting  the 
appellants  that  could  be  done.  The  appellants, 
however,  aav  that  we  ought  not  to  act  under  the 
Bectioin  without  an  affidavit.  Of  course,  an  affi- 
davit would  be  necessary  if  there  were  any  ques- 
tion of  the  bonafidet  of  the  application  ;  but  no 
each  case  can  be  made  here.  The  moment  we 
look  at  the  pleadings  it  is  obvious  that  the  issue 
of  fraud,  committed  during  the  period  covered 
by  the  order,  will  be  the  real  issue  to  be  tried. 
Again,  it  is  said  that  the  order  ought  not  to  be 
made  ex  parte.  I  agree  with  Cotton,  L.J.  that 
each  an  order  can  be  made  ex  parte,  although  the 
judge  shunid  be  extremely  caraf  ul  how  he  makes 
It  ex  parte.  But  all  difficulty  has  been  removed 
here  by  the  conduct  of  the  parties  who  appeared 
to  move  and  discharge  the  order,  so  that  the 
matter  has  been  in  fact  discussed  in  the  presence 
of  the  parties. 

Fbt,  hJ. — I  quite  agree  with  what  has  been 
Baid  by  the  court  as  to  the  power  to  make  these 
orders  ex  parte.  I  cannot  read  the  words  "  any 
other  part^  "  otherwise  than  as  including  a  party 
to  the  action,  although  it  has  been  sup'gested  in 
argument  that  the  word  "  party  "  here  means  any 
person  "  other  than  a  party  to  the  action."  There 
18  no  irregularity  in  maki^  such  an  order  ex 
parte,  though  I  agree  that  it  should  be  so  made 
ex  parte  with  great  caution ;  and,  speaking  for 
myself,  I  probably  should  never  make  it  ex  parte. 
Sut,  as  has  been  observed,  the  court  having  power 
to  make  the  order  ex  parte,  the  order  has  been 
the  subject  of  a  motion  to  which  the  appellants 
were  parties.  Then,  with  regard  to  the  construc- 
tion of  the  Act,  I  was  struck  with  the  arguments 
of  the  appellants,  that  we  were  in  effect  giving 
inspection  at  a  time  when,  by  the  rules  of  court 
as  to  discovery,  no  such  right  of  inspection  was 
allowed.  But  if  such  a  right  is  necessarily  inci- 
dental to  the  new  provision  introduced  by  tbe  Act, 
it  may  very  well  be  that  we  cannot  use  it  without 
to  some  extent  altering  the  balance  of  rights  of 
the  litigating  parties.  Before  the  Act  of  1876, 
the  litigant  baa  a  right  to  subpoGna  the  bankers, 
and  compel  them  to  produce  their  books,  but  he 
coald  not  look  at  those  books  until  they  were  put 
in.  But  all  these  copies  of  the  entries,  which  have 
been  substituted  by  the  section,  must  be  obtained 
by  the  person  patting  them  in.  He  cannot  call 
on  bis  antagonist  or  the  bankers  to  make  a  copy 
for  him.  .Ajud  therefore  the  result  is  that  the  Act 
does  enable  the  litigant,  by  enabling  him  to  take 
copies  of  the  entries,  to  ootain  inspection  at  an 
earlier  date  than  he  woald  have  obtained  it  if  he 
had  not  been  authorised  to  make  the  copies. 
There  is  one  other  observation.  The  legislation 
in  question  began  with  the  statute  of  1876.  The 
preamble  cited  two  objects:  "Whereas  serious 


inconvenience  has  been  occasioned  to  bankers  and 
also  to  the  public  by  reason  of  tbe  ledgers  and 
other  account  books  having  been  removed  from 
the  banks  for  the  purpose  of  bein^  produced  in 
legal  proceedings ;  and  whereas  it  is  expedient  to 
facilitate  the  proof  of  the  transactions  recorded  in 
SQch  ledgers  and  acconnt  books."  And  when  that 
Act  is  repealed  and  the  Act  of  1879  substituted, 
I  see  no  reason  for  supposing  that  the  Legislature 
did  not  pass  that  later  statute  actuated  by  a 
similar  motive  to  that  with  which  the  earlier 
statute  was  passed.  I  think  therefore  that  the 
facilitating  of  the  proof  of  the  transactions 
recorded  in  the  banker's  books  was  as  much  one 
of  the  objects  of  tbe  Legislature  as  the  relieving 
the  bankers  from  their  liability.  Therefore,  if  the 
result  of  the  substituted  provision  be  to  enable  a 
litigant  party  to  see  the  accounts  before  they  are 
put  in,  it  is  a  right  given  by  the  Legislature. 
The  appeal  mnst  be  dismissed. 

Solicitors  for  the  defendant  company  and  Beall, 
Beall  and  Co. 

Solicitors  for  the  plaintiff,  Blair  and  Girling. 

Solicitors  for  the  bank,  SneU,  Son,  and  Oreenip. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Monday,  May  23. 

(Before  Coleridge,  C.J.  and  Smith,  J.) 

WOODHILi:.  hXD  ANOTHSS  (apps.)  «.  ThB  MaTOS  AlfO 

GoBFOBATios  or  SiTNOBKLAND  (resps.).  (a) 
Local  Oovemment  Acta — New  ttreet — Part  of  a 
new  ttreet — Notice  to  lay  out  new  street  and 
erect  huildingt  abiUting  thereon — Approval  qf 
local  authority — Erection  of  buildings  hefora 
whole  of  new  street  constructed  to  satisfaction  of 
local  aiUkortty— 38  ^  39  Viet.  e.  55,  s,  150— 
48  ^  49  Viet.  c.  dxxxiii.  t.  37. 
The  Sunderland  Local  Improvement  Act  1885  by 
sect.  37  enacts,  that  it  shall  not  be  lawful  for  any 
person,  except  vrilh  the  consent  of  the  corporation, 
to  erect  or  huild,  or  begin  to  erect  or  build,  any 
new  buildings  abutting  upon  any  new  street  or 
part  of  a  ne«>  street,  unless  the  corporation  shatt 
have  previously  approved  of  the  level  and 
availahle  width  of  such  new  street  or  part  of  a 
new  street,  nor  until  the  carriage  way  and  foot- 
way  of  such  new  street,  or  part  of  a  new  street, 
sihaU  have  been  formed  to  suefc  a  level  and  of  such 
a  width,  and  constructed  and  seivered  to  tJie  SOUS' 
faction  of  the  corporation  in  aceordartce  wUh 
secL  150  qfthe  Publie  Health  Act  1875. 
The  appellants,  who  were  builders,  gave  notice  to 
Vte  Underlaid  local  autliority,  the  respondents, 
of  their  intention  to  lay  out  a  certain  new  street, 
the  plans  for  the  construction  of  which  were 
approved  by  the  respondents.  They  subsequently 
qave  notice  that  they  intended  to  erect  four  new 
houses  in  that  street,  the  olans  of  which  were 
submitted  to  and  approved  by  the  respondents. 
The  appeitaMts  began  to  erect  these  houses  abutting 
upon  or  fronting  that  part  of  the  new  street  which 
had  been  sewered,  levelled,  paced,  metalled, 
flagged,  and  channelled  to  the  satisfaction  of  the 
reepondenis;  but  the  whole  of  the  new  street  had 
not  been  constructed  and  made  good  to  the  satis- 

(a)  lapoited  by  W.  P.  EvusLir.Sta.,  BurlaMp«t-L>w. 
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faction  of  the  retpondents  toithin  teet  37  of  the 
Sunderland  Local  Improvement  Act  1885.  The 
appellants  were  eummoned  in  retpect  of  the  in- 
fnngement  of  that  section,  and  were  fined.  They 
appealed. 
Held,  on  appeal,  that  the  conviction  was  right,  and 
that,  as  the  appellants  had  given  notice  to  lay  out 
the  wlwle  of  a  neu  street,  the  urban  authority, 
under  their  local  Act,  were  entitled  to  withhold 
their  consent  to  the  erection  of  any  house  or 
building  abutting  on  the  new  street  unless  the 
whole  of  the  new  street  were  constructed  and 
sewered  to  their  satisfaction. 

This  was  a  case  stated  by  justices  ander  20  &  21 
Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

On  the  29  th  Nov.  1886  the  appellantR  were  con- 
Ticted  and  fined  on  an  information  charging  them 
with  having  between  the  22nd  Sept.  and  the  20th 
Oct.  1886  unlawfully  and  without  the  consent  of 
the  respondents  erected  or  built,  or  begun  to 
erect  or  build,  a  new  building  abutting  upon  a 
new  street,  or  part  of  a  Tiew  street,  before  the 
carriage-way  and  footway  of  such  new  street,  or 
part  of  a  new  street,  had  been  formed  to  such  a 
level  and  of  such  a  width,  and  constructed  and 
sewered  to  the  satisfaction  of  the  said  corpora- 
tion in  accordance  with  sect.  15  of  the  Public 
Health  Act  1875,  contrary  to  sect.  37  of  the 
Borough  of  Sunderland  Act  1885. 

At  the  hearing  of  the  said  information  the 
following  material  facts  were  proved  or  ad- 
mitted : — 

2.  The  appellants  were  builders,  carrying  on 
business  at  Sunderland.  The  respondents  were 
the  corporation  and  the  urban  authority  of  the 
urban  district  of  the  borough  of  Sunderland. 

3.  The  respondents,  as  such  urban  authority,  in 
pursuance  of  sect.  157  of  the  Public  Health  Act 
1875,  had  made  bye-laws  with  respect  to  the 
matter  in  such  section  mentioned,  which  had 
been  confirmed  by  the  Local  Government  Board. 

5.  Punshon-street,  named  in  the  summons  and 
information,  was  a  new  street  forming  part  of  an 
estate  in  Sunderland  called  the  Jmgn  Barnes 
estate,  recently  laid  out  for  building  upon. 

6.  On  the  27th  March  1885  the  owner  of  that 
estate,  by  William  Milbum,  his  architect,  gave  to 
the  respondents  notice  in  writing  of  his  intention 
to  lay  out  certain  new  streets  including  Fnnshon- 
atreet,  and  at  the  same  time  deposited  at  the  oflBce 
of  the  surveyor  of  the  respondents  a  plan  of  such 
streets,  which  was  approved  of  by  the  respondents 
on  the  1st  April  1885. 

8.  On  the  28th  Jan.  1886  the  appellants,  by  the 
said  Milbum,  their  architect,  gave  to  the  respon- 
dents notice  of  their  intention  to  erect  four  new 
buildings  in  the  said  Fnnahon-street,  and  sub> 
mitted  to  them  for  their  approval  a  plan  showing 
four  houses  to  be  ei-ected  by  them  on  the  east 
side  of  such  street.  This  plan  was  approved  of 
by  the  respondents. 

9.  On  the  2nd  Feb.  1886  the  surveyor  of  the 
respondents  wrote  to  the  appellants  to  the  effect 
that  the  approval  of  the  plan  whs  subject  to  a  com- 
pliance with  the  bye-laws  and  building  regula- 
tions, and  particularly  sect.  37  of  the  Borough  of 
Sunderland  Act  1885,  enacting  that  the  streets 
were  to  be  paved,  flagged,  &c.,  prior  to  the  com- 
mencement of  building  operations. 

10.  On  the  26th  May  18S6  the  said  Milbum 
left  at  the  office  of  the  surveyor  of  the  respondents 


a  plan,  which  showed  portions  of  paving  proposed 
to  be  done  in  Punshon-street,  to  tne  extent  of  the 
frontage  of  six  sites.  The  respondents'  surveyor 
wrote  back  at  once  to  Milburn,  to  inform  nim 
that  the  whole  street,  or  complete  sections  of  the 
same,  must  be  done  in  accordance  with  sect.  37  of 
the  Borou?;h  of  Sunderland  Act  1885. 

11.  During  the  month  of  June  1886  the  carriage- 
way of  Pnnsnon-street  was  paved  to  the  extent  of 
six  sites  only,  and  the  whole  of  the  said  street 
was  sewered. 

12.  On  the  22nd  July  1886  the  appellants  gave 
the  borough  surveyor  the  followine  notice: 

To  the  Borough  Engineer. — We  hereby  give  yon  notice 
that,  at  the  expiration  of  two  days  from  this  date,  we 
intend  to  oonunenoe  and  build  (our  hooaea  situate  in 
Pnnahon-street,  in  the  said  borongh,  and  to  the  oonatroe- 
tion  of  which  the  said  urban  sanitary  anthoritv  have 
signified  their  approral.^WoODHiLL  and  Kistlit. 

To  this  the  borough  surveyor  replied  to  the 
effect  that  until  sect.  37  of  the  Borough  of  Sunder- 
land Act  1885  had  been  fully  complied  with, 
building  operations  must  not  be  commenced. 

13.  During  Aug.  1886  the  east  side  of  the  said 
street  was  flagged  to  the  extent  of  foar  sites  only, 
such  flagging  and  the  paving  to  the  extent  of  six 
sites  only. 

14.  On  the  22nd  Sept.  1886  no  buildings  had 
been  commenced  in  Punshon-street. 

15.  On  the  20th  Oct.  1886  the  appellants  were 
proceeding  with  the  erection  of  the  houses  in 
question,  and  the  walls  were  then  five  feet  high. 
The  consent  of  the  respondents  to  the  erection  of 
Kudh  houses  had  not  been  obtained.  Except  as 
before  mentioned  the  carriage-way  and  footway  of 
Punshon-street  had  not  been  formed.  The  house 
in  question  abnts  upon  Punshon-street  where  the 
carriage-way  is  paved  and  the  footway  flagged  as 
previously  mentioned. 

16.  It  was  contended,  on  behalf  of  the  appel- 
lants, that  inasmuch  as  the  carriage-way  and  foot- 
way of  that  part  of  Punshon-street  which 
actually  adjoined  the  building  in  question  had 
been  formed  and  sewered,  the  section  had  been 
complied  with ;  whilst  on  behalf  of  the  respon- 
dents it  was  argued  that  it  was  necessary  under 
the  section  that  there  should  have  been  formed 
the  cajriage-way  and  footway  of  such  street,  or 
such  part  of  a  street,  as  had  been  previously 
approved  of  by  the  corporation,  and  that,  as  the 
corporation  had  in  this  instance  only  approved  of 
the  whole  street  according  to  the  plan  submitted 
to  them,  it  was  necessary  that  the  whole  street 
should  have  been  formed  and  constructed ;  and  it 
was  pointed  out  that,  if  the  other  construction 
were  adopted,  and  persons  were  at  liberty  to  build 
at  any  parts  of  a  street,  previously  paving  and 
flagging  only  the  parts  of  the  street  immediately 
adjoining  their  buildings,  and  leaving  intervening 
portions  of  the  carriage-way  and  footway  unformed, 
the  object  of  the  section,  which  it  was  contended 
was  to  provide  for  a  new  street  being  constructed 
and  sewered  before  any  buildings  were  erected 
therein,  as  distinguished  from  sect.  150  of  the 
Public  Health  Act  1875,  which  only  enabled  the 
authority  to  compel  such  construction  and 
sewerage  in  a  street  where  buildings  had  been 
previously  erected,  would  be  entirely  defeated. 

17.  The  justices  were  of  opinion  that  the  appel- 
lants had  not  complied  with  sect.  37  of  the 
Borough  of  Sunderland  Act  1885,  and  they  accord- 

i  ingly  convicted  them  both  of  the  offence  charged 
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in  the  Bnmmons,  and  adjndg^ed  them  each  to  pay 
a  fine  of  twenty  BhiI]inf;B  and  costs. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellants  bad,  under  the  circum- 
stances above  set  out,  acted  in  contravention  of 
sect.  37  of  the  Borough  of  Sunderland  Act 
1885. 

If  the  court  were  of  opinion  that  the  appellants 
had  contravened  the  said  section,  the  convictions 
were  to  stand.  If  the  court  were  of  a  contrary 
opiaion,  the  convictions  were  to  be  quashed. 

By  48  &  49  Vict.  c.  clxxxiii.  s.  37  : 

It  Bhall  not  be  lawful  for  aaj  person,  oxoent  with 
the  consent  of  the  corporation,  to  erect  or  build  or  to 
begin  to  erect  or  bnild  any  new  bnildinfr  abntting  npon 
any  new  street  or  part  of  a  new  street,  unless  the 
oorporation  shall  have  prerionsly  approyed  of  the  level 
and  available  width  of  snch  new  street  or  part  of  a  new 
street,  nor  until  the  carriage-way  and  footway  of  such 
new  street  or  part  of  a  new  street  shall  have  been 
formed  to  such  a  level,  and  of  snch  a  width,  and  con- 
atmcted  and  sewered  to  the  satisfaction  of  the  corpora- 
tion in  accordance  with  sect  150  of  the  Public  Health 
Act  1875,  and  any  person  offending  against  this  enact- 
ment shall  be  liable  for  each  offence  to  a  penalty  not 
exceeding  twenty  pounds. 

Manisty  for  the  appellants. — The  question  here 
is  whether,  under  the  provisions  of  sect.  37  of  the 
local  Act  of  the  respondents,  the  owner  of  a  par- 
ticular site  in  a  new  street  within  their  juris- 
diction is  entitled  to  bnild  a  house,  or  houses, 
abutting  upon,  or  fronting,  that  part  of  the  new 
street  as  soon  as  such  portion  has  been  constructed 
to  the  satisfaction  of  the  local  authority  within 
the  meaning  of  sect.  150  of  the  Public  Health  Act 
1875,  or  must  wait  until  the  whole  of  such  new 
street  has  been  constructed  to  the  satisfaction  nf 
the  local  authority  before  he  can  begin  to  build 
at  all.  It  is  contended  on  behalf  of  the  appellants 
that  the  first  alternative  is  the  proper  construc- 
tion of  the  section.  Sect.  37  of  the  private  Act 
deals  with  two  classes  of  persons  ;  first,  those  who 
propose  to  lay  oat  a  new  street,  and  next  those 
who  propose  to  erect  buildings  in  snch  new  street. 
The  buildinss  abutting  upon  the  new  street  and 
the  new  street  itself  are  to  be  constructed  con- 
temporaneously, that  is,  the  building  is  not  to  be 
erected  until  such  part  of  the  new  street  as  it 
fronts  has  been  properly  constructed.  This  con- 
tention is  boi-ne  out  by  sect.  150  of  the  Public 
Health  Act  1875.  beet.  37  was  framed  to  meet 
the  case  of  buildings  being  erected  before  any 
part  of  a  new  street  has  been  properly  constructed, 
tor  in  such  a  case  the  local  authority  would  have 
to  give  to  the  owning  or  occupying  frontagers, 
iinder  the  Public  Health  Act  1875,  notice  to 
execute  the  works  for  the  proper  construction  of 
the  new  street,  and  if  the  notice  were  disregarded 
they  would  have  to  go  and  do  the  works  them- 
selves. [Smith,  J.  referred  to  Bobinaon  v.  Local 
Board  of  Barton,  47  L.  T.  Kep.  N.  S.  286;  21  Ch. 
Div.  621.]  That  portion  of  the  projected  street 
opposite  to  which  nouses  are  begun  to  be  erected 
becomes  a  new  street.  The  contention  of  the 
other  side,  that  the  whole  of  the  projected  new  road- 
way must  be  finally  constrncted  before  bnilding 
operations  can  be  begun,  is  unreasonable  and  not 
necessary  to  the  object  of  the  section,  that  is,  to 
prevent  houses  bein^  build  without  a  properly 
constructed  street  m  front  of  them.  It  is 
admitted  that  where  there  are  houses  the  street 
must  be  properly  constructed,  and  that  satisfies 
the  intention  of  the  Act.    A  bye-law    of    the 


respondents  of  a  very  similar  character  to  their 
present  contention  has  been  held  unreasonable : 

Budland  v.  Mayor  arid  Corporation  of  Sunderland, 
62L.  T.Bep.  N.S.617. 

The  present  clause,  called  the  Hastings  clause,  is 
inserted  usually  in  local  Acts  of  this  kind,  but 
was  never  intended  to  have  such  a  sweeping  force 
as  is  sought  to  be  put  upon  it. 

Charles,  Q.C.  (Atherley  Jones  with  him)  for  the 
respondents. — This  clause  was  inserted  to  obviate 
the  very  mischief  of  the  present  case.  The  build- 
ing owners  sent  in  plans  of  a  new  street,  which 
the  respondents  sanctioned  them  to  make ;  and 
they  are  now  liable  under  sect.  160  of  the  Public 
Health  Act  1875  to  do  the  required  work  under 
that  section.  If  a  bnilding  owner  proposes  to  lay 
ont  a  whole  new  street,  the  whole  street  must  be 
properly  laid  out  and  constructed  by  him.  If  the 
contention  of  the  appellants  be  right,  all  that  such 
building  owner  need  do  is  to  sewer,  fiag,  channel, 
and  pave  opposite  to  his  house,  and  there  would 
be  a  new  street,  and  the  local  authority  would 
have  no  control  over  the  making  of  such  new 
street.  The  contention  must  go  to  the  length  of 
saying  that  a  smal'i  piece  of  sewering  is  sufiicient 
to  enable  the  building  owner  to  erect  a  house 
opposite  to  it.  The  clear  object  of  sect.  37  is  to 
enable  the  local  authority  to  sanction  the  building 
of  houses  along  less  than  the  whole  of  a  new  street, 
but  that  sanction  they  can  withhold  ;  and  until  it 
is  granted  the  building  owner  must  wait.  There  is 
nothingin  The  Oorporaiion  of  Portsmouth  v.  Smith 
(13  Q.  B.  Div.  184)  contrary  to  the  doctrine  laid 
down  in  Bobinaon  v.  Local  Board  of  Barton  (vhi 
•up.).  In  the  former  case  (p.  195)  Brett,  M.R. 
made  the  following  remarks  as  to  the  meaning  of 
the  word  "  street  :  "  It  has  been  contended  that 
the  Asylum-road  is  not  a  '  street,'  but  it  is  a 
'  thoroughfare.'  It  is  true  that  Asylum-road  is 
not  a '  street,'  if  a  '  street '  means  a  way  bounded 
on  either  side  by  houses,  and  we  are  bound  by  tho 
finding  of  the  ]UTy  to  take  it  that  Asylum-road 
was  not  a  '  street '  in  the  popr.ular  sense  of  the 
word.  We  must  consider,  however,  whether  it  is 
a  '  street '  within  the  meaning  of  the  statute 
10  &  11  Vict.  c.  34.  The  interpretation  clauses 
referred  to  during  the  argument  provide  that 
the  word  '  street '  shall  not  extend  to  and  include 
any  road.  The  intention  of  the  clauses  is,  that 
in  construing  the  Acts,  the  word,  in  addition  to  its 
ordinary  meaning,  shall  bear  the  meanings  men- 
tioned in  the  section ;  the  words  '  shall  include  ' 
mean  '  shall  have  the  following  meanings  in  addi- 
tion to  its  popular  meaning.'  I  wasa  memberof  the 
Court  of  Appeal  when  Bobinaon  v.  Local  Boa/rdfor 
Barton  (21  Ch.  Div.  621)  was  decided;  I  find  I 
expressed  myself  in  the  following  terms :  '  I 
think  that  the  first  remark  to  be  made  on  the  Act 
of  Parliament  is,  that  it  certainly  deals  with  at 
least  two  different  kinds  of  streets.  One  is  a 
street  which  nobody  in  ordinary  language  with- 
out the  help  of  an  Act  of  Parliament  would 
have  called  a  street,  and  the  other  is  a 
street  which  everybody  without  the  aid  of 
an  Act  of  Parliament  would  have  called 
a  street.  The  interpretation  clause  includes 
under  the  word  "street"  things  which  one  in 
ordinary  parlance  would  call  streets,  as  for 
instance,  a  highway  which  has  not  a  house  on 
either  side  of  it.  But  where  there  is  a  certain 
number  of  houses  on  each  side  />f-a  thoroughfare 
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•or  a  roadway,  whichever  jon  please  to  call  it, 
■everybody  without  the  assistance  of  any  Act  of 
Parliament  wonld  call  that  thing  a  street,  and  call 
it  nothing  else.  Therefore  there  are  two  totally 
different  kinds  of  streets  mentioned  in  the  Act.' 
The  decision  of  the  Court  of  Appeal  was  reversed 
by  the  House  of  Lords  (8  App.  Gas.  798) ;  but  in 
•dealing  with  the  case  the  law  lords  did  not  object 
to  the  decision  of  the  Court  of  Appeal  as  to  the 
meaning  of  the  word  "  street." 

Maniaty  in  reply. — In  sect.  37  the  words  "  part 
of  new  street"  are  equivfJent  to  "portion  of 
new  street  approved  of  by  the  corporation."  The 
governing  words  in  the  section  are  "abutting 
upon,"  not  "  approved  of." 

CoLBBrDOB,  C.J. — ^I  have  no  doubt  in  this  case, 
and  think  that  the  meaning  of  sect.  37  of  the 
Sunderland  Local  Act  is  clear.  I  do  not  mean  to 
say  that  the  counsel  for  the  appellants  has  not 
presented  a  good  argument ;  I  think  he  has,  and 
It  was  one  which  called  for  an  answer  from  the 
'Counsel  for  the  respondents ;  but  that  answer  has 
been  given,  and  it  makes  sense  of  the  Act,  and  is 
within  the  words  of  the  section.  Of  course,  a  con- 
struction that  makes  sense  is  not  necessarily  right. 
In  my  opinion  the  matter  is  governed  by  the 
frame  of  the  notice  which  is  given  by  the  person 
who  is  seeking  to  lay  out  a  new  street  or  part  of  a 
new  street.  In  the  case  before  us  the  notice  was 
given  by  the  appellants  to  the  respondents  to  the 
-effect  that  they  intended  to  lay  out  certain  new 
-streets,  including  Fuushon-street,  the  street  in 
question.  The  respondents  see  and  approve  of 
tne  plans  of  the  new  streets.  The  appellants 
later  on  g^ve  notice  to  the  respondents  that  they 
are  desirous  of  building  four  new  houses  in 
Funshon-street ;  the  respondents  see  the  plans 
and  approve  of  them,  but  notify  that  their 
approval  was  subject  to  a  compliance  with  their 
bye-laws  and  building  regolations,  and  especially 
«ect.  37  of  their  locfJ  Act,  by  which  the  streets 
are  to  be  paved,  flagged,  &c.,  prior  to  the  com- 
mencement of  builoung  operations.  It  seems 
to  me  that  that  section  exhausts  the  case.  First 
of  all,  the  appellants  give  notice  of  their  intention 
to  lay  out  a  new  street  and  erect  certain  houses 
abutting  on  it.  The  corporation  approve  of  the 
plans  of  the  houses,  and  give  leave  to  the  appel- 
lants to  erect  them  after  they  had  laid  out  and 
-constructed  the  new  street  to  their  satisfaction. 
The  appellants  failed  to  comply  with  that  require- 
ment, and  were  convicted  in  respect  of  a  breach 
•of  the  bye-law.    I  hold  the  convictioc  was  right. 

Smith,  J. — ^I  am  of  the  same  opinion.  On 
the  27th  March  1885  the  appellants  gave  notice  to 
the  respondents  that  th»y  proposed  to  lay  out 
-as  a  new  street  that  which  is  now  Funshon-street. 
They  did  not  intend  to  lay  it  out  as  part  of  a  new 
street,  but  as  a  whole  street.  On  the  22nd  July 
1886  they  gove  a  further  notice  that  they  were  going 
to  erect  four  new  houses  in  that  street.  They  com- 
menced to  build  them,  but  the  respondents  stopped 
them  from  continuing  to  build  on  the  ground 
that  the  provisions  of  sect.  37  of  their  local  Act 
had  not  been  complied  with.  The  question  for 
the  court  is,  whether  the  counsel  for  the  appellants 
or  for  the  respondents  is  right  in  his  reading  of 
this  section.  The  appellants  did  not  ask  to  layout 
part  of  a  new  street,  but  the  whole  of  it.  They 
might  have  asked  to  lay  out  a  part,  and  after- 
'wards  to  build  houses  abutting  on  such  part.   The 


words  of  the  37th  section  are  clear.  [His  Lord- 
ship here  read  them.]  They  apply  to  the  facts  of 
this  particular  case.  The  appellants  gave  notice 
of  their  intention  to  build  certain  houses  abutting 
on  this  new  street ;  but  sect.  37  empowers  the 
local  authority  to  withhold  their  consent  to  the 
erection  of  buildings  abutting  on  such  street 
until  it  should  have  been  properly  constructed 
and  made  good  to  their  satisfaction.  If  a  person 
asks  to  lay  out  only  part  of  a  new  street,  I  read 
the  section  to  mean  that  it  shall  not  be  lawful  for 
him  to  erect  houses  abutting  on  such  part  with- 
out the  leave  of  the  local  authority,  unless  that 
portion  of  the  new  street  opposite  to  the  pro- 
posed houses  shall  be  properly  constructed  within 
sect.  150  of  the  Public  Health  Act  1875  to  their 
satisfaction.  In  my  judgment  that  is  the  true 
construction  of  the  37th  section  of  the  local  Act, 
and  I  agree  with  my  Lord  that  this  conviction 
ought  to  be  afifirmed.  Conviction  affirmed. 

Solicitors  for  the  appellants,  Siekin  and  Fox, 
for  J.  and  J.  W.  Bobinson,  Sunderlard. 

Solicitors  for  the  respondents,  Johmon  and 
Weatheralls,  for  Bowenj  and  Brewis,  Sunderland.  - 


Monday,  June  13. 
(Before  Day  and  Wilis,  JJ.) 
Bkg.  r.  Hall  aks  anothkr  and  Gillisfib.  (a) 
Bastardy  order  —  Juriedietion  of^  jiutiees — Bit- 
missal  of  application  on  the  merits — Bes  judicata 
—7^8  Vict.  e.  101,  ».  2. 
Hie  mother  of  a  bastard  child,  whose  application 
at  petty  sensions  for  a  summons    against  the 
ptiiative  father  are  dismissed,  may  ioithin  twelve 
months  of  the  birth  of  the  child  renew  such  appli- 
cation any  number  of  times  ;  and  a  dismissal  on 
t]ie  merits  of  an  application  is  no  bar  to  (he 
jurisdiction  of  the  justices  to  entertain  a  fresh 
application. 

This  was  an  application  to  make  absolute  a  rule 
nisi  for  a  mandamus  to  certain  justices  of  the 
county  of  Durham  to  hear  and  determine  certain 
bastardy  proceedings  brought  by  the  mother  of  a 
bastard  child  against  the  putative  father.  The 
justices  had  refused  to  entertain  htsr  application 
on  the  ground  that  the  matter  was  res  judicata. 

It  appeared  from  the  affidavits  filed  by  the 
applicant  and  the  justices  that  in  Aug.  1886  the 
applicant  obtained  a  bastardy  summons  against 
tne  putative  father  of  her  child,  and  that  sub- 
sequently both  the  parties  attended  the  defendant 
Hall  and  another  justice,  and  that  the  summons 
was  dismissed  on  the  ground  of  the  insufficiency 
of  the  evidence. 

The  applicant  having  obtained  further  cor- 
roborative evidence  was  granted  a  further  sum- 
mons against  the  putative  father,  which  was 
heard  on  the  8th  March  1887  before  Pattinson 
the  other  defendant  and  the  said  Hall,  on  the 
merits  and  dismissed. 

On  the  15th  March  1887  the  applicant  again 
attended  before  the  said  Hall,  and  applied  for  a 
bastardy  summons  against  the  putative  father  of 
her  child  on  the  ground  that  she  had  further 
corroborative  evidence.  But  the  mag^trato  was 
of  opinion  that,  under  the  circumstanoes  of  the 
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case,  the  matter  was  res  judicata,  and  that  he  had 
so  jttrisdiction  to  issue  a  third  sammonB. 

The  applicant  obtained  a  role  niri  for  a  man- 
damus to  the  justices  to  hear  and  determine  the 
matter  of  her  application. 

By  7  &  8  Vict.  o.  101,  s.  2  : 

Aut  Bintrle  woman  who  may  be  with  child,  or  who 
joajs  be  deuvered  of  a  bastard  child  .  .  .  may  either 
before  the  birth,  or  at  any  time  within  tweWe  months 
from  the  birth  of  sach  child  .  .  .  make  application 
to  any  one  jatitice  of  the  peace  acting  for  the  petty 
Bewional  divirion  of  the  oonnty,  or  for  the  city,  borough, 
or  place  in  which  she  may  reside,  for  a  Bmnmons  to  be 
served  on  the  man  alleged  by  her  to  be  the  father  of 
snch  child. 

J.  Laxpson  Walton  in  support  of  the  rule. — 
This  rule  ought  to  be  made  absolute.  The 
mother  of  a  bastard  child  is  within  the  twelve 
months  from  the  birth  of  her  child  entitled  to 
make  any  number  of  applications  in  bastardy 
against  the  putative  father,  if  she  has  been  un- 
successful ic  obtaining  an  order  against  him. 
Of  course  it  does  not  follow  that  she  will  obtain 
an  order  by  making  these  repeated  applications : 
Reg.  T.  Oavnt,  16  L.  T.  Itep.  N.  S.  379  j  L.  Eep.  2 
Q.  B.  466. 

The  distinction  has  been  drawn  between  the 
decision  of  magistrates  in  petty  sessions  in 
bastardy  matters  and  that  of  quarter  sessions  on 
appeal,  which  is  final : 

Beg.  T.  Olynne,  26  L.  T.  Bep.  N.  S.  61 ;  L.  Bep.  7 
Q.  B.  16. 

The  woman's  affidavit  states,  that  on  the  third 
occasion  she  was  prepared  with  fresh  evidence, 
and  she  was  entitled  to  her  summons. 

By  the  Court. — The  rule  for  this  mandamtu 
must  be  made  absolute. 

Rule  for  mandamus  granted. 

Solicitors  for  the  applicant,  A.  Ahrams  and  Co., 
torNewlandi  and  Newlands,  Newcastle-upon-Tyne. 


Monday,  July  11. 

(Before  Wills  and  Gkantham,  JJ.) 

Witt  v.  Banner  ;  Simmons,  Claimant,  (a) 

SUl  of  sale — Schedule — Inventory — OJiaHels  speci- 
fically described — Bills  of  Sale  Act  (1878)  Amend- 
ment Act  1882—46  ^  46  Vict.  c.  43,  s.  4. 

A  hiU  of  sale  contained  the  follouring  clause,  "  The 
mortgagor  doth  hereby  assign  unto  the  mortgagee, 
his  exectitors,  administrators,  and  assigns,  all  and 
singular  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed." 

The  schedule  contained  {inter  alia)  the  follovnng 
description  of  the  chattels  ;  "  At  77,  ifortimer- 
ttreet,  aforesaid:  Four  hundred  and  fifty  oil- 
paintings  in  gilt  frames ;  three  hundred  oil- 
paintings  unframed;  fifty  waier-colours  in  gilt 
frames ;  twenty  waier-colours  unframed ;  amd 
twenty  gilt  frames." 

Held,  that  the  chattels  were  not  "  rpeeifiMUly  de- 
scribed "  within  the  meaning  of  the  Bills  of  Sale 
Act  1882,  and  that  the  bill  of  sale  in  re^fteet  of 
them  was  void. 

This  was  an  appeal  in  an  interpleader  issue  from 

the  decision  of  a  County  Court  judge  in  favour 

of  the  execution  creditor. 
The  execution  debtor  was  a  picture  dealer,  and 

(a>  Beportad  by  W.  P.  Etxssut,  Kaq.,  BtTilitgr«(-Law. 


executed  a  bill  of  sale,  dated  the  26th  Dec.  1886, 
which  contained  the  following  words : 

He,  the  mortgagor,  doth  hereby  assign  to  the  mort- 
gaifee,  his  execnton  and  administratora  and  assigns, 
all  and  singular  the  several  chattels  and  things  speaifl> 
cally  described  in  the  echednle  hereto  annexed. 

The  schedule  contained  (among  other  things) 
the  following  description  of  the  chattels : 

At  77,  Hortimer-street  aforesaid :  Four  hundred  and 
fifty  oil-paintings  in  gilt  frames  ;  three  hundred  oil- 
paintings  unframed ;  mij  water-colours  in  gilt  frames ; 
twenty  water-colours  unframed ;  and  twenty  gilt  frames. 

The  County  Court  judge  held  that  the  chattels 
mentioned  in  the  schedule  were  not  "  specificallT 
described"  within  the  Act,  and  in  respect  of  sucn> 
the  bill  of  sale  was  void  against  the  execution 
creditor. 

By  46  &  46  Vict.  c.  43,  8.  4 : 

Every  bill  of  sale  shall  have  annexed  thereto,  or  written 
thereon,  a  schedule  containing  an  inventory  of  the  per- 
sonal chattels  comprised  in  the  bill  of  sale ;  and  such 
bill  of  sale,  save  as  hereinafter  mentioned,  shall  haT» 
effect  only  in  respect  of  the  personal  chattels  specifically 
described  in  the  said  schedule,  and  shall  be  void  except 
as  against  the  grantor  in  respect  of  any  personal  chattels 
not  so  specifically  described. 

Candy,  Q.C.  (H.  J.  Broun  with  him)  for  th» 
claimant.^rbe  bill  of  sale  is  not  void  in  respect 
of  these  chattels.  They  have  been  sufficiently 
specifically  described.  In  Roberts  v.  Roberta 
(60  L.  T.  Eep.  N.  S.  351 ;  13  Q.  B.  Div.  794) 
the  Court  of  Appeal  held  that  the  words 
"household  furniture  and  effects"  were  not  a 
specific  description  of  the  chattels  intended  to 
be  assigned.  But  that  case  is  an  authority  for 
the  present  contention,  for  in  it  Lindle^,  hj. 
said:  "What  specific  description  is  sufiicientP 
A  mere  general  description  is  not  enough  ;  there 
must  be  an  inventory  describing  the  chattels  as 
business  men  would  describe  them.  Without 
going  into  minutics,  it  seems  to  me  that  it  would 
be  sufficient  to  state  the  nature  of  the  articles 
and  the  number  of  them — for  instance,  twenty 
chairs,  five  tables."  The  contention  of  the  othco^ 
side  would  involve  a  catalogue;  but  the  word 
used  in  the  judgment  is  "inventory."  The- 
schedule  in  the  present  case  does  supply  an  in- 
ventory. 

Thurston  Sharp  for  the  execution  creditor.— 
This  description  is  insufficient,  as  it  is  not  one  by 
which  the  particular  chattels  could  be  identified: 

Brocklehurtt  v.  £at1ioay  Printing  and  PubVishinif 
Company,  W.  N.  1884,  p.  70. 

The    chattels    ara  not  "specifically  described**' 
within  the  true  meaning  of  those  words  : 
QiUs  r.  Melsom,  L.  Bep.  6  E.  of  L.  24. 

Candy  in  reply. 

Wills,  J. — It  is  not  easy  to  decide  this  ques- 
tion satisfactorily,  for  there  is  but  little  to  guide 
us  in  ascertaining  the  meaning  of  the  Legislature. 
Sect.  4  of  the  BUls  of  Sale  Act  of  1882  provides 
that  bills  of  sale  "  shall  be  void,  except  as  against 
the  grantor,  in  respect  of  auy  personal  chattela 
not  so  specifically  described."  To  interpret  these 
words  it  is  necessary  to  look  back  to  the  previous- 
clause,  and  the  words  there  are  "  personal  chattels 
specifically  described  in  the  said  schedule,"  and 
the  "  said  schedule  "  is  one  "  containing  an  inven- 
tory of  the  chattels  oomprised  in  the  bill  of  sale," 
so  that  they  are  to  be  in  an  inventory,  and  they 
are  to  be  put  into  an  inventory,  and  "  specifically 
described  "  in  it,  and  that  is  whattbe  Act  reouires^ 
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and  all  that  the  Act  reqnires.  The  word  "  speci. 
fically  "  is  a  word  of  definition,  intended,  to  some 
extent,  at  all  events,  to  limit  generality  of  descrip- 
tion. Lord  Selbome  says  in  Qilea  v.  MeUom 
<L.  Rep.  6  H.  of  L.  at  p.  33)  that  "  specific  "  is  a 
word  of  art.  His  description  of  a  specific  devise  or 
beouest  is  "a  devise  or  bequest  by  a  description 
which  identifies  a  particular  subject  then  existing 
as  intended  to  pass  to  the  donee  in  specie."  I  do 
not  mean  to  say  that  the  adverb  "  specifically  " 
implies  here  the  same  absolute  and  precise 
amount  of  definition  which  is  given  to  the  adjec- 
tive "  specific "  in  the  technical  phraseology 
applicable  to  bequests  or  devises.  Still,  its  inter* 
pretation  must  be  sought  in  the  same  direction, 
and  it  can  hardly  be  satisfied  without  something 
in  the  nature  of  description  which  helps  to 
separate  the  thing  described  from  the  rest  of  the 
thmgs  of  the  same  class.  I  cannot  help  thinking 
that  the  intention  here  was  that,  in  order  to  avoid 
disputes,  the  description  should  in  some  way  be 
specially  applicable  to  the  particular  chattels 
assigned,  and  that  is  not  satisfied  by  words  which 
will  answer  just  as  well  for  any  other  things  of 
the  same  sort,  and  equal  in  number.  We  must 
give  a  reasonable  meaning  to  the  language  of  the 
statute,  a  meaning  neither  too  precise  nor  yet  too 
loose.  I  shall  not  attempt  to  give  a  definition  of 
what  description  would  satisfy  the  requirements 
of  the  Act ;  it  is  enough  to  say  that  this  descrip- 
tibn  does  not.  To  hold  it  sufficient  would  be  to 
support  the  very  mischief  which  this  enactment 
was  intended  to  put  an  end  to.  Taking  the  whole 
instrument  together,  both  the  bill  of  sale  and  the 
schedule,  if  between  the  two  there  were  enough 
to  identify  the  chattels  assigned  I  think  that 
would  be  sufficient.  That,  however,  is  not  the 
case  here.  This  bill  of  sale  does  not,  as  the  bill 
of  sale  in  Roberts  v.  BoheHs  (13  Q.  B.  Div.  794) 
did,  assign  all  the  chattels  on  the  premises.  Pro- 
bably the  illustration  given  by  Lindley,  L.J., 
which  was  relied  on  for  the  appellant  here,  was 
not  intended  to  apply  to  anything  more  than'  the 
particular  case  then  before  the  court.  Here  there 
18  an  assignment  of  what  may  be  the  whole  or 
may  be  only  a  part  of  a  picture  dealer's  stock-in- 
trade  ;  if  it  is  only  a  part,  it  is  difficult  to  nee 
what'  human  ingenuity  could  identify  the  chattels 
intended  to  be  assigned,  or  prevent  this  bill  of 
sale  being  set  up  whenever  a  distress  or  execu- 
tion should  be  put  in.  Taking  the  case  uf  house- 
hold furniture,  I  should  say,  by  way  of  illustra- 
tion, but  without  wishing  to  decide  anything, 
that  if  the  instrument  assigned  "  a  bedstead  "  in 
a  particular  room,  and  there  were  two  bedsteads 
in  the  room,  that  would  not  be  a  specific  descrip- 
tion within  the  meaning  of  the  Act.  The  one 
object  of  the  Act  is  to  prevent  uncertainty,  and 
the  present  description  leaves  it  absolutely  un- 
certain what  chattels  are  intended  to  be  assigned. 
I  am  of  opinion  that  the  decision  of  the  County 
Court  judge  was  right. 

Granthau,  J. — I  am  of  the  same  opinion.  I 
do  not  think  the  definition  given  by  Lord 
Selbome  in  CHle*  v.  Mehom  (uSi  tup.)  helps  us 
much  here,  for  that  was  a  decision  as  to  the  con- 
struction of  a  will.  Looking  at  the  meaning  of 
the  word  "  specifically,"  it  is  derived  from  species, 
and  primd  facie  one  would  be  inclined  to  think 
that  it  would  be  enough  to  state  the  species,  but 
I  do  not  think  we  can  hold  that  the  decision  in 
Boberia  v.  Bobertt  (tibi  mp^  is  conclusive  of  this 


case.  According  to  the  dicta  in  Bobertt  v.  Roberta 
(ubi  tup.),  this  bill  of  sale  would  perhaps  be  good, 
but  there  is  nothing  in  the  present  case  to  show 
that  the  paintings  described  in  the  schedule  were 
all  that  were  in  the  shop.  If  that  had  been  the 
case  it  would  have  been  so  stated.  I  should  have 
thought  that  the  case  came  within  the  decision 
in  Roberts  v.  Rcbertt  (ubi  sup.),  but  as  it  ia  I 
think  the  description  is  insufficient. 

Appeal  aUowed. 

Solicitors   for   the    appellants,  Nordon    and 
Lazarus. 

Solicitors  for  the  respondent,  AUen  and  Son*. 


Friday,  July  15. 
(Before  Stephen  and  Wnj«,  JJ.) 
Be  The  Election  Pbtition  fkok  the  Eiii6HT0N 
Local  Goternilbnt  Distkict;  Goush  (pet.)  v 
MuBDOCH  (resp.).  (a) 
Local  board  of  health  election — Illegal  practice — 
Fabricating  voting  paper — Falsely  assuming  to 
act  on  behalf  or  as  agent  of  voter — Public  Health 
Act  1875—38  ^  39  Vict.  c.  55,  sched.  2,  part  1, 
r.  69-47  4-  48  Viet.  c.  70,  *.  36. 
The  respondent,  a  candidate  at   an  election  for 
members  of  a  local  board  of  health,  called  at  the 
house  of  a  voter  to  whom  a  voting  pa^er  had  been 
tent,  and  ashed  her  how  she  intended  to  vote,  and 
to  hand  him  the  voting  paper,  which  she  did. 
He  then  inquired  if  she  knew  how  to  fill  it  vp, 
and  she  replied  in  the  affi/rmative.     The  respon- 
dent thereupon,  without  any  avihority,  express  or 
implied  from  the  voter,  wrote  tn  pencil  the  initials 
of  the  voter  against  his  own  name.    The  voter 
objected  to  hit  doing  to.    The  respondent  left  the 
vcding  paper  with  the  voter,  with  her  initial*  to 
written  by  him  againtt  his  own  name,  but  wilh 
no  other  mark  upon  it.    The  voter  subsequently 
struck  out  the  initiuli  so  written  by  the  reapon- 
dent,  and  placed  her  initials  againel  the  name*  of 
three  other  candidate*,  and  *igned  her  own  name 
to  the  voting  paper.    It  wa*  found  that  the  re- 
tpondent  to  pencilled  the  iniliala  of  the  voter  with 
the  intent  of  indicating  on  her  behalf  that  the 
intended  to  vote  for  him,  and  of  inducing  and 
procuring  her  to  vote  for  him.     The  respondent 
wot  tuceessfvl  at  the  poll.    A  petition  was  lodged 
against  his  retwm,  on  the  ground  of  illegal  praC' 
tices,  {inter  alia)  of  fabricating  in  whole  or  in 
part  a  voting  paper,  and  of  falsely  assuming  to 
act  in  the  name  or  on  behalf  of  a  voter. 
Held,  that  the  act  of  the  responde/nt  did  not  amount 
to  a  fabricaiion  in  whole  or  in  part  of  the  voting 
paper,  nor  to  falsely  assuming  to  act  in  the  name 
or  on  behalf  of  the  voter  within  the  meaning  of 
rule  69  of  tched.  2,  paH  l.cf  the  Public  Health 
Act  1875. 
This  was  a  petition  under  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Yict.  c.  50),  and  the 
Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act  1884  (47  &  48  Vict.  c.  70)  against  the 
return  of  the  respondent  as  a  member  of  the  Local 
Board  of  Health  for  the  Knighton  Local  Govern- 
ment District,  in  the  county  of  Radnor,  which 
was  tried  before  the  commissioner  to  whom  the 
trial  of  the  said  petition  was  assigned. 
The  election  was  held  on  the  26th,  30th,  and  Slst 

(a)  BivortMl  b;  W.  P.  EvuuUiKT, 

•igitized  by 
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ItTarch  1886,  when  the  respondent  was  declared 
to  be  duly  elected. 

The  petition  alleged  (inter  alia)  that  the  re- 

rndent  committea  an  illegal  practice  at  anch 
!tion  by  falsely  assaming  to  act  in  the  names 
and  on  behalf  of  persons  entitled  to  vote  at  such 
election,  and  also  that  the  respondent  committed 
an  illegal  practice  at  such  election  by  fabricating 
in  pan  the  voting  papers  of  certain  voters  at 
SQcn  election. 

The  facts,  so  far  as  they  are  material  to  the 
present  case,  are  as  follows : — 

Jane  Jones  was  a  person  entitled  to  vote  as 
owner  at  the  said  election. 

The  respondent  was  a  candidate  for  the  office 
of  member  of  the  Local  Board  of  Health  for  the 
Knighton  Government  District,  in  the  county  of 
Radnor,  at  the  said  election.  After  her  voting 
paper  bad  been  left  at  her  house  the  respondent 
called  at  her  honse,  and  asked  her  for  whom  she 
intended  to  vote.  She  told  him  she  had  not  made 
up  her  mind.  He  then  asked  her  if  she  wonld 
allow  him  to  see  her  voting  paper,  and  she  handed 
the  paper  to  him.  He  then  adked  her  if  she  knew 
how  to  fill  it  up,  pulling  a  pencil  out  of  his  pocket, 
and  she  told  nim  she  did  know  how  to  fill  it  up. 
And  thereupon  the  respondent  without  any 
authoiity,  esnress  or  implied,  from  the  said  Jane 
Jones  so  to  do,  and  without  taking  any  steps  to 
ascertain  whether  he  had  such  authority  or  not, 
and  without  any  ground  for  believing  that  he  had 
such  authority,  and  in  fact  against  the  authoritv 
and  contrary  to  the  wishes  of  the  voter,  and  with 
the  intent  thereby  of  indicating  on  her  behalf 
that  she  intended  to  vote  for  the  respondent,  and 
of  inducing  and  procuring  her  to  vote  for 
him,  wrongfully  wrote  in  pencil  the  initials 
"  J.  J. "  of  the  voter  against  his  own  name  in 
the  voting  paper  delivered  to  her.  Upon  this 
the  voter  said :  "  You  ought  not  to  have  done 
that,"  to  which  the  respondent  replied,  "if  yoa 
will  cover  it  over  with  ink  it  will  be  all  right."  The 
respondent  left  the  voting  paper  with  the  said 
Jane  Jones  with  her  initials  so  writtea  by  him 
against  his  own  name  thereon,  and  with  no  other 
mark  upon  it.    Three  members  were  to  be  elected. 

Thn  said  Jane  Jones  subsequently  caused  the 
initials  of  her  name  which  had  been  written  on 
the  paper  by  the  respondent  against  his  own 
name  to  be  struck  out  oy  placing  two  horizontal 
ink  marks  through  the  said  initials,  and  also 
caused  her  initials  to  be  written  on  the  said 
paper  against  the  names  of  three  other  candidates, 
and  then  signed  her  own  name  Jane  Jones  at  the 
foot  of  the  said  paper,  and  voted  for  such  other 
three  candidates,  and  did  not  vote  for  the  respon- 
dent. 

The  commissioner  was  of  opinion,  upon  these 
facts,  that  the  respondent  was  guilty  of  the 
illegal  practice  of  falselv  assuming  to  act  in  the 
name  and  on  the  behali  of  a  person  entitled  to 
vote  at  such  election  within  the  meaning  of 
rule  69,  in  sched.  2,  part  1,  of  the  l^ablic  Health 
Act  1875  (38  &  39  Vict.  c.  65). 

The  questions  for  the  opinion  of  the  court 
were: 

1.  Whether  or  not  on  the  facts  stated,  the 
commissioner  was  right  in  holding  that  the 
respondent  did  falsely  assume  to  act  in  the  name 
and  on  the  behalf  of  the  said  Jane  Jones,  being 
a  person  entitled  to  vote  at  such  election  within 


the  meaning  of  rule  69,  sched.  2,  part  1,  of  the 
Public  Health  Act  1876  (38  &  39  Vict.  c.  55). 

2.  Whether  on  the  facts  stated,  the  respon- 
dent was  guiltv  of  the  illegal  practice  of  fabri- 
cating in  part  the  voting  paper  of  the  said  Jane 
Jones  within  the  meaning  ot  the  said  rule  69,  in 
sched.  2,  part  1,  of  the  Public  Health  Act  1875. 

If  the  court  determined  either  of  these  ques- 
tions in  the  affirmative,  the  certificate  would  be 
that  the  respondent  was  not  duly  elected,  and 
that  the  election  was  void.  If  they  determined 
both  these  questions  in  the  negative,  the  certifi- 
cate would  be  that  the  respondent  was  duly 
elected. 

By  38  &  39  Vict.  c.  65,  sched.  2,  part  1,  r.  69 : 

Any  person  who  fabricates  in  whole  or  in  part,  or 
alters,  defaces,  destroys,  abstiaots,  or  pnrloina  anj 
votings  paper,  or  personates  any  person  entitled  to  vote 
at  any  election,  or  falsely  assumes  to  act  in  the  name  or 
on  the  behalf  ot  any  person  so  entitled  to  Tote,  shall  be 
liable  to  a  penal^  not  exceeding  twenty  pounds,  or,  in 
the  discretion  of  the  oonrt,  to  imprisonment  with  or 
withont  hard  labour  for  any  period  not  exceeding  three 
months. 

By  47  &  48  Vict.  c.  70,8.36: 

Snlnect  as  hereinafter  mentioned,  the  provisions  of 
this  Act,  and  of  part  4  of  the  Hnnioipal  Corporation 
Aot  18S2,  as  amended  by  this  Aot,  shall  extend  to  elec- 
tions for  the  offioes  mentioned  in  the  first  column  of  the 
first  schedule  to  this  Aot  as  if  re-enaoted  herein,  and  in 
terms  made  applicable  thereto,  and  petitions  may  be 
presented  and  tried,  any  offences  prosecuted  and 
punished,  and  incapacities  incurred  in  raference  to  each 
such  nleotion  accordingly. 

*  First  schedule : 
Member  of  local  board,  as  defined  by  the   Publio 
Health  Aot  1875. 

ICIntyre  Q.C.  {Lewis  Coward  with  him)  for  the 
respondent. — Two  charges  have  been  brought 
against  the  respondent  under  rule  69,  of  sched.  2, 
part  1,  of  the  Public  Health  Act  1875.  The  first 
of  fabricating  the  voter's  voting  paper,  and  the 
second  of  falsely  assuming  to  act  on  behalf  of  the 
voter.  Neither  is  made  out  against  him.  He 
did  write  her  initials  against  his  own  name,  but 
it  was  only  to  suggest  to  her  bow  to  vote.  It  was 
not  a  voting  paper  until  the  voter  had  signed  it. 
Again,  be  did  not  falsely  assume  to  act  on  her 
behalf,  for  what  he  did  was  only  done  in  her 
presence.  He  may  have  had  no  right  to  do  what 
he  did,  and  it  may  have  been  directly  opposed  to 
the  voter's  wishes,  but  no  offence  within  the  Act 
has  been  committed.  Before  the  offence  of  fabri- 
cation or  the  false  assumption  to  act  is  committed, 
the  voting  paper  must  be  an  effective  voting 
paper,  it  must  be  in  such  a  final  form  as  to  be 
ready  to  be  presented  to  the  presiding  officer. 
The  respondent  did  no  more  than  suggest  to  the 
voter  how  to  vote. 

Bosanqtiet,  Q.O.  (Weyman  with  him)  for  the 
petitioner. — ^The  facts  show  a  false  assumption  on 
the  part  of  the  respondent  to  act  on  behalf  of 
the  voter.  Papers  in  these  cases  are  sent  to 
voters,  and  only  such  can  be  used  at  the  election. 
That  which  the  respondent  did  could  only  be 
rightly  done  by  the  voter  herself,  and  so  was  a 
"  mlsely  assuming "  to  act  for  her,  and  on  her 
behalf.  It  was  not  necessary  that  the  set  should 
be  final  or  successful  in  its  result.  He  also  fabri- 
cated in  part  the  voting  paper,  and  it  is  immaterial 
that  the  voting  paper  was  not  complete  and  per- 
fect. In  the  analogous  case  of  personation  a  man 
wae  found  guilty  of  personating  another,  though 
jigitized  by  VjOOQ  Itr 
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-when  he  was  asked  whether  he  were  the  voter 
Admitted  he  was  not.   The  completion  and  finality 
«{  the  act  is  not  necessary. 
JWIntyre  in  reply. 

Stbphsn,  J. — ^I  am  of  opinion  that  the  learned 
eommisaioner  was  not  right  in  finding  that  the 
respondent  was  gnilty  of  the  illegal  practice  of 
falsely  assuming  to  act  in  the  name  and  on  behalf 
<A  the  voter.  Tne  respondent's  act  was  no  doubt 
improper  and  unmanly,  and  might  tend  to  impose 
upon  ignorant  voters.  Two  charges  were  pre- 
fnrred  against  the  respondent :  the  first  was  the 
falsely  assuming  to  act  in  the  name  and  on 
behalf  of  the  voter.  His  act  was  like  an  attempt 
to  obtain  a  vote  by  moral  violence.  He  obtained 
the  voter's  voting  paper  and  wrote  her  initials 
against  his  own  name,  intending  chereW  to  tell 
the  voter  that  she  must  vote  for  him.  I  do  not 
think  his  act  amounts  to  more  than  that.  The 
second  charge  was  the  fabrication  in  part  of  the 
•voter's  voting  paper.  But  there  must  be  an 
element  of  deceit  or  fraud  to  make  a  fabrication ; 
and  there  was  nothing  of  the  kind  in  the  present 
case  ;  it  was  rather  impudence  than  fraud. 
Then,  again,  as  to  the  falsely  assuming  to  act  on 
behalf  of  the  voter,  that  implies  agency  coupled 
•with  deceit.  The  respondent  had  rather  tried  to 
force  himself  upon  the  voter  than  had  acted  as 
her  agent,  which  he  could  scarcely  do  in  the 
presence  of  the  person  for  whom  he  assumed  to 
act,  and  who  must  have  known  what  he  was 
doing.  On  the  whole  I  atn  of  opinion  that 
the  facts  fall  jnst  short  of  an  offence  within  th« 
Act. 

Wilis,  J. — ^I  am  of  the  same  opinion.  Under 
rule  69,  of  schedule  2,  part  1  of  the  Public  Health 
Act  1875,  I  think  there  may  be  a  fabrication, 
alteration,  and  defacing  of  a  voting  paper,  though 
it  was  incomplete  and  not  intend^  to  be  an 
operative  vote  of  the  voter,  that  is,  the  vote  most 
be  fabricated  fraudulently  in  some  sort.  I  do 
not,  however,  see  before  us  any  evidence  of  fraud, 
onlv  of  bad  manners.  The  respondent  attempted 
to  force  a  vote  for  himself,  but  nothing  more.  He 
did  intend,  on  her  behalf,  that  she  should  indi- 
cate her  wish  to  vote  for  him ;  and  so  far  I  agree 
with  the  learned  commissioner.  But,  under  the 
circumstances,  I  do  not  see  that  element  of  fraud 
or  dishonesty  which  is  implied  to  my  mind  in  the 
word  "fabrication."  Eule  69  of  schedule  2  of 
the  Public  Health  Act  1875,  after  dealing  with 
acts  done  on  the  face  of  voting  papers  passes 
away  to  a  totally  different  class  of  offence, 
namely,  personation  of  voters,  and  then  proceeds 
to  deal  with  the  offence  of  falsely  assuming  to  act 
on  behalf  of  a  voter.  Now,  I  think  it  would  be  a 
foroed  construction  of  the  words  "  falsely  assum- 
ing to  act  in  the  name  or  on  behalf  of  a  voter  " 
to  sav  that  the  circumstance  of  the  present  case, 
which  might  have  amounted  to  a  "  fabrication," 
amounted  to  a  false  assumption  to  act  on  behalf 
of  the  voter.  Falsely  assuming  so  to  act  means 
something  very  different  to  what  was  done  here. 
It  is  falsely  assuming  to  be  an  agent  or  to  act  on 
behslf  of  a  voter,  and  acts  of  a  kindred  nature. 
In  the  case  before  us  there  was  an  attempt  on  the 
part  of  the  respondent  to  extort  compliance  from 
the  voter  with  his  wishes ;  but  it  would  be  strain- 
ing the  Act  to  hold  that  he  was  falsely  assuming 
to  act  for  her. 

Judgment  for  the  respondent. 


Solicitors  for  the  petitioner,  Chetter,  Mayhem, 
Broome,  and  Griffiths. 

Solicicitors  for  the  respondent,  Pyhe  and 
ParroU,  for  Qreea  and  Nixon,  Knighton. 


Aug.  6  and  8. 

(Before  Gbo^'x  J.  and  Huddisstoit,  B.) 

Ckopts  (app.)  V.  Tatlor  (resp.).  (o) 

Bevewae  —  Excise —  Beer — Dilution  of — Adding 
weak  beer  to  strong  bear — Customs  and  Inland 
Bevenue  Act  1885—18  ^  48  Viet.  e.  51,  s.  8. 

The  appeUcmt  was  a  retail  dealer  in  beer,  and  had 
in  his  eeUa/r  a  puncheon  containing  seventy-ttoo 
gallons  cf  beer  purchased  of  Barclay  arid  Co.,  artd 
a  barrel  of  small  beer  purchased  of  another  brewer. 
Barclay's  beer  contained  10'30  cf  proof  spirit, 
and  the  other  beer  contained  4'62  of  proof  spirit. 
The  appellant  took  nineteen  and  a  naif  gallons 
out  of  Barclay's  pune^on,  and  took  eighteen 
gallons  of  the  small  beer  and  potired  them  with 
a  gallon  of  finings  into  the  puncheon  of  Barelay^s 
beer.  The  beer  in  the  puncheon  then  contained 
8*56  of  proof  spirit.  The  appellant  was  prose- 
cuted for  diluting  the  beer  under  sect.  8  ('2)  of 
48  4-  49  Vict.  e.  51,  which  provides  that,  "  a 
dealer  in  or  retailer  of  beer  shall  not  adulterate 
or  dilute  beer,  or  add  any  matter  or  thing 
thereto  [except  finings  for  ffte  purpose  of  clarifi^ 
cation),  aruL  any  beer  found  to  be  aduUerated  or 
diluted,  or  mixed  ujith  any  matter  or  thing 
(except  finings)  in  the  possession  of  a  dealer  in 
or  retauer  of  beer  shall  be  forfeited,  and  he  shaXL 
incur  a  fme  of  fifty  pounds."  The  appeOani 
was  eonoieted,  and  appealed  by  toay  of  a  com 
stated. 

Held,  on  appeal,  thai  the  conviction  was  right,  and 
that  the  adding  of  the  weak  beer  to  thk  strong 
was  a  dilution  of  the  latter  within  the  meaning 
of  sub-sect.  2  of  sect.  8  of  the  Gtutoms  and  Inlani 
Bevenue  Act  1885. 

This  was  a  case  stated  by  James  Yanghan,  Esq., 
one  of  the  magistrates  oi  the  police  courts  of  the 
metropolis  sitting  at  Bow-street  Police-court 
within  the  metropolitan  police  district. 

1.  The  appellant,  Thomas  William  Crofts,  was 
summoned  before  the  magistrate  to  answer  aa 
information  exhibited  by  the  respondent  Willmott 
Taylor,  an  officer  of  Inland  Revenue,  which 
charged  the  appellant  for  that  he,  being  a  retailer 
of  beer,  did,  on  the  16th  Feb.  last,  dilute  certain 
beer  contrary  to  the  form  of  the  statute  48  &  49 
Vict.  c.  51,  8.  8. 

2.  The  magistrate,  after  hearing  the  case,  con- 
victed the  appellant,  and  ordered  him  to  {>ay  a 
fine  of  30{.,  and  the  appellant  being  dissatisfied 
with  the  magistrates'  opinion  as  being  erroneous 
in  point  of  law,  the  magistrate  stated  this 
case  for  .  the  opinion  of  the  Queen's  Bench 
Division. 

3.  The  appellant  was  the  licensed  occupier  of 
a  public-house  situated  and  being  No.  40,  Brick* 
lane,  Bethal  Green,  and  was  a  retailer  of  beer. 

4.  On  the  16th  Feb.  he  had  in  his  cellar  a  pun- 
cheon containing  seventy-two  gallons  of  beer 
which  he  had  purchased  of  Messrs.  Barclay  and 
Co.,  the  brewers.  He  had  also  in  his  cellar 
thirty-six  gallons  of  small   beer  which  he  had 
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pnrchased  of  Mr.    Bishop,  a   dealer  in  beer  at 
Haegerstoii. 

^e  beer  which  he  had  pnrchased  of  Messrs. 
Barclay  and  Co.,  was  of  the  density  of  1013-00, 
and  of  the  original  gravity  of  1056*27,  and  con- 
tained 10*30  of  proof  spirit. 

The  beer  which  he  had  pnrchased  of  Mr.  Bishop 
-was  of  the  den-sity  of  1002'52,  and  of  the  original 
gravity  of  102179,  and  contained  4*62  of  proof 
spirit.  The  difference  in  g^vity  is  equivalent  to 
fonr  mllons  of  water. 

5.  By  the  CuRtoms  and  Inland  Bevenne  Act 
1885  (48  A  49  Vict.  c.  51,  s.  4).  "Beer"  is 
defined  to  include  any  description  of  beer 
which  contains  "  more  than  2  per  cent,  of  proof 
spirit." 
'  6.  On  the  said  16th  Feb.  the  appellant  took 
abont  nineteen  and  a  half  gallons  of  Messrs. 
Barclay's  beer  ont  of  the  said  puncheon  which 
contained  seventy -two  gallons,  and  he  took 
eighteen  gallons  ont  of  a  cask  of  Mr.  Bishop's 
beer  and  ponred  the  same  into  the  said  puncheon 
of  Messrs.  Barclay  and  Co.'s  beer,  and  added 
thereto  one  gallon  of  finings.  The  two  beers 
mixed  in  the  said  pnnoheon  showed  on  analysis 
a  density  of  1010*42,  and  an  original  gravity  of 
1045*84,  and  proof  spirit  8*56. 

7.  Neither  water  nor  any  other  matter  or  thing 
(except  finings  for  the  purpose  of  clarification 
allowed  by  law)  was  added  to  the  beer,  and  the 
effect  of  mixing  the  two  beers  was  to  lower  the 
strength  to  the  extent  above-mentioned. 

8.  It  was  contended  before  the  magistrate,  on 
the  behalf  of  the  appellant,  that  what  was  done  in 
this  case  was  not  a  dilution  of  beer,  and  that  the 
blending  or  mixing  of  two  beers  was  not  a  dilu- 
tion within  the  meaning  of  sect.  8,  sub-sect.  2. 

9.  The  respondent  contended  that  the  mixing 
of  two  beers  of  different  qualities  amounted  to  a 
dilution  of  the  stronger. 

10.  The  ma^strate  convicted  the  appellant,  as 
he  was  of  opinion  that  the  word  "  dilute,"  being 
defined  by  the  Imperial  dictionary  as  to  "  weaken," 
"to  reduce  the  strength  or  standard  of,"  the 
stronger  beer  was  diluted  by  adding  to  it  the 
weaker  beer. 

The  appellant  being  dissatisfied  with  the  magis- 
trate's determination  as  being  erroneous  in  point 
of  law,  required  him  to  state  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether  such  mixing  or  blending  of  beers  is  a 
dilution  within  the  meaning  of  the  statnte  referred 
to.  If  the  court  should  be  of  the  opinion  that  the 
magistrate  was  right  in  so  holding,  the  conviction 
was  to  be  afiSrmed.  If  the  magistrate  was  wrong 
then  the  conviction  was  to  be  quashed. 

By  43  4  44  Vict.  e.  -20,  s.  11 : 

On  and  after  the  first  day  of  Ootober,  one  thonsand 
eiffht  hundred  and  eighty,  there  nhall  be  charged, 
coUected,  levied,  and  paid,  for  the  nee  of  Her  Majeet^, 
her  heire  and  snooessors,  in  reepeot  of  beer  brewed  in 
the  United  Kingdom,  a  duty  calonlated  aocordiog  to  the 
speoifio  gravity  of  the  worts  thereof;  that  is  to  say, 
upon  every  thirty-six  gallons  of  worts  of  a  speoifio 
gravity  of  one  thousand  and  fifty -seven  degrees  the  dnty 
of  six  shillings  and  threepence,  and  so  in  proportion  for 
any  difference  in  quantity  or  gravity. 

By  48  &  49  Vict.  c.  51,  s.  4 : 

(1.)  The  term  "  beer  "  in  the  Inland  Kevenne  Act  1880, 

'  shall  be  constmed  to  extend  to  any  liqnor  which  is  made 

or  sold  as  a  description  of  beer,  or  as  a  snbstitate  for 

beer,  and  which,  on  analysis,  shall  be  found  to  contain 

more  than  two  per  oemtnm  of  proof  spirit. 


By  sect.  8 : 

(1.)  A  brewer  of  beer  for  sale  shall  not  adulterate  beer, 
or  add  any  matter  or  thing  thereto  (except  finings  for- 
the  purpose  of  clarification,  or  other  matter  or  thing- 
sanctioned  by  the  Commissioners  of  Inland  Bevenne), 
before  the  same  is  delivered  for  oonsnmption,  and  any 
beer  found  to  be  adnlterated,  or  mixed  with  any  other 
matter  or  thing  (except  as  aforesaid),  in  the  possession 
of  a  brewer  of  beer  tor  sale  shaU  be  forfeited,  and  the 
brewer  shall  incur  a  fine  of  fifty  pounds. 

(2.)  A  dealer  in,  or  retailer  of,  beer  shall  not  adulterate- 
or  dilute  beer,  or  add  any  matter  or  thing  thereto 
(exoept  finings  for  the  purpose  of  clarification),  and  any 
beer  lonnd  to  be  adulterated  or  diluted,  or  mixed  with 
any  otiier  matter  or  thing  (except  finings)  in  the  poaaaa- 
idon  of  a  dealer  in,  or  letailer  of,  beer  shall  be  foneitad, 
and  he  shall  incur  a  fine  of  fifty  pounds. 

B.  T.  Reid,  Q.C.  {Poland  with  him)  for  the 
appellant. — The  conviction  ought  to  be  quashed, 
l^ere  has  been  no  offence  under  the  Customs  and 
Inland  Revenue  Act  1885.  There  is  no  adnltera- 
tion  here,  for  adulteration  is  the  introduction  of 
some  foreign  matter,  whereas,  in  the  present  in- 
stance,  heer  was  added  to  beer.  This  case  is  not 
within  the  purview  of  the  Act,  which  was  a  money 
bill,  and  nothing  else ;  accordingly  the  section  was 
not  intended  to  regulate  relations  between  the 
seller  and  the  bnyer,  but  only  between  the  seller 
and  the  revenue.  Again,  even  if  the  section  did 
apply,  no  offence  has  been  committed  under  it, 
for  adding  beer  to  beer  is  not  dilution  of  beer. 
The  effect  of  adding  a  weaker  to  a  stronger  beer- 
may  be  to  dilute  or  weaken  the  strengfth  of  a 
particular  beer,  but  it  is  not  dilution  of  beer 
within  the  Act.  If  the  con-viction  be  maintained,, 
it  will  be  impossible  for  publicans,  or  retail 
dealers  of  beer,  to  supply  tnoir  customers  with 
the  familiar  mixture  known  as  "  half-and-hal^" 
for  the  two  liquids  are  of  different  strengths. 

The  Solicitor-Qenerai  (Sir  B.  Clarke,  Q.C.)  (B.  8. 
Wright  with  him)  for  the  respondent. — The  case  is 
clear,  and  the  contention  of  the  other  side  would 
distort  the  proper  construction  of  the  Act  and 
defeat  its  operation.  By  this  admixture  of  the 
thin  beer  with  the  strong,  he  lowered  the  latter'a 
alcoholic  percentage  from  10*30  to  8*56.  The 
fi;rst  snb-section  deals  with  the  brewer,  the  second 
with  the  publican  or  retail  dealer.  It  is  admitted 
that  dilution  is  not  the  same  as  adulteration.. 
The  only  question  is,  whether  the  act  of  the 
appellant  amounted  to  dilution.  Dilution  is 
the  rendering  weaker  or  thinner  by  any  other 
substance,  and  there  is  no  reason  why  one  strong 
substance  should  not  be  diluted  by  a  kindred  bub 
weaker  substance. — [Grove,  J. — It  seems  to  me 
that  the  intention  of  the  section  is  that  the 
retailer  shall  sell  the  beer  in  the  same  state  as  he 
receives  it  from  the  brewer.]  Yes.  The  magis- 
trate has  found  as  a  fact  that  the  strong  beer  was 
diluted.  The  Crown  contends  that  a  retail  dealer 
must  not  dilute  strong  beer  by  first  making  thin 
beer  and  adding  it  to  the  strong.  This  Act  was 
not  passed  merely  for  the  protection  of  the 
revenue,  bnt  also  of  the  subject.  Its  terms  are 
too  clear  to  admit  of  any  doubt  on  the  point. 

^^'"^■^P^y-  Cur.adv.vult. 

Aug.  8. — Obove,  J. — I  have  come  to  the  con- 
clusion that  the  conviction  was  right.  Tlie 
question  tnms  mainly  on  the  meaning  of  sect.  8 
of  the  Customs  and  Inland  Revenue  Act  18R5. 
The  1st  sub-section  deals  with  brewers,  who 
are  not  to  adulterate  or  add  any  matter  or 
thing  to  their   beer.     Sab -sect.  2  deals  with 
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dealers  or  retailers  of  beer,  who  are  forbidden 
to  adulterate,  or  dilate,  or  add  anything  to  the 
beer  in  their  possession.  There  is  a  consider- 
able and  obvioas  distinction  between  these 
two  sub-sections ;  the  first  does  not  prerent 
brewers  from  diluting  their  beer,  for  brewers 
who  brew  different  qualities  of  liqnor  must  in 
a  sense  dilute  their  beers.  The  2nd  sab-sec- 
tion, however,  applies  to  dealers  in  beer  who  are 
MOt  brewers  of  beer,  but  who  purchase  it  ready 
brewed ;  and  its  object  in  preventing  the  dilution 
of  beer  is  that  the  beer  once  purchased  by  the 
dealer  or  publican  shall  remain  unaltered,  so  that 
-customers  shall  know  with  what  class  of  beer  they 
are  being  served.  Here  the  retail  dealer  did  in 
my  judgment  dilute  the  beer,  because  he  put  a 
weaker  beer  into  a  stron^r,  thereby  reducing  the 
percentage  of  proof  spirit  from  lO'SO  to  8"56. 
If  that  IS  not  dilution,  I  do  not  know  what  is. 
Johnson  defines  "  dilution "  as  "  a  thinning, 
or  weakening,  or  attenuation  by  the  admixture 
«f  other  fluids."  And,  surely,  to  put  a  weaker 
liquid  to  a  stronger  when  it  has  the  actual  eSect 
of  reducing  the  strength  of  the  latter  is  dilution. 
In  the  present  case,  the  appellant  in  fact  added 
-water  to  the  beer;  for  "small"  beer  contains 
more  water  in  proportion  to  malt  and  hops 
than  "strong"  beer.  The  object  of  the  Act 
would  be  defeated  if  the  addition  of  small  beer 
to  strong  were  permissible.  The  construction 
put  forward  by  the  counsel  for  the  appellant 
wonld  under  sect.  4  of  the  Act  render  dilation 
by  the  dealer  most  easy  and  effectual.  He  might 
take  any  liquid,  plain  water  or  otherwise,  and  add 
two  per  cent,  of  alcohol  and  call  it  "  beer  "  under 
the  section,  and  add  it  to  his  ordinary  beer,  and 
claim  that  he  was  doing  nothing  in  contraven- 
tion of  the  Act.  Another  argument  was,  that 
this  case  was  not  within  the  Act,  as  it  did  not 
affect  the  revenue,  whereas  the  Act  was  passed 
for  the  protection  of  the  revenne.  But  it  may 
tonch  the  revenne  indirectly;  for  if  publicans 
were  allowed  to  make  their  own  mixtures,  and 
weaken  the  beers  received  from  the  brewers, 
the  revenne  would  be  likely  to  suffer.  If  the 
words  of  an  Act  of  Parliament  are  clear,  I  must 
adopt  them  ;  and  if  donbtfnl,  I  most  weigh  the 
balance  of  convenience.  I  think  the  meaning 
of  these  words  is  clear,  that  the  retailer  most  not 
dilute  his  beer.  The  section  does  not  say  that 
the  dilution  is  to  be  only  by  water,  but  there  is 
to  be  no  addition  of  any  other  matter  or  thing. 
An  argument  was  put  forward,  that  if  the  con- 
tention of  the  Grown  was  right,  publicans  conld 
not  sell  the  mixture  of  liouors  known  as  "  half- 
and-half."  But  I  do  not  tnink  that  it  is  a  sonnd 
one,  for  the  publican  or  his  drawer  is  merely 
agent  for  the  customer  in  mixing  the  two  kinds 
of  liquors  for  liis  convenience,  and  so  would  be 
committing  no  offence.  But,  even  if  the  con- 
struction called  for  it,  we  should  have  to  bold  it 
«n  offence,  and  the  maximum  penalty  on  the 
publican  would  be  that  be  would  have  to  nse 
separate  glasses,  and  request  his  customer  him- 
selt  to  mix  their  contents.  I  have  come  to  the 
conclusion  that  I  should  be  flinching  from  the 
words  of  the  Act,  and  giving  them  a  ridiculous 
interpretation,  if  I  did  not  hold  the  facts  of 
this  case  to  amount  to  a  dilution  of  the  beer  in 
question. 

HusDLESTOM,  B. — ^I  had  a  doubt  during  the 
argument  whether  the  counsel  for  the  appellant 


was  not  right.  One  argument  was,  the  Act  in 
question  was  a  money  Bill,  the  object  of  which 
was  the  protection  of  the  revenue,  and  that  what 
had  been  done  by  the  appellant  did  not  affect  the 
revenue,  and  was  not  within  the  Act.  The  other 
argument  was  one  which  occurred  to  myself,  that 
it  would  be  difficult  to  work  out  in  practice  the 
strict  construction  put  on  the  Act  by  the  Crown, 
which  might  prevent  the  retailer  from  mixing 
two  beers  of  a  different  strength  for  a  customer 
who  wished  bis  draught  to  be  weaker  than  the 
strong  beer  with  which  he  had  been  previously 
supplied,  yet  stronger  than  a  mere  "  small  "  beer. 
As  regards  the  first  argument,  I  am  satisfied  that 
the  court  has  nothing  to  do  with  the  object  of  an 
Act  of  Parliament  if  its    wordit  are  clear;   as 

Xrds  the  second,  I  am  of  opinion  that  sect.  8 
■B  to  beer  in  largequantities  and  not  in  small, 
such  as  in  glasses.  The  whole  matter  turns  on 
the  meaning  of  the  word  "  dilate."  I  think  the 
Legislature  in  these  two  sub-sections  of  sect.  8 
did  not  intend  to  prevent  brewers  from  dilating 
their  beer,  but  did  intend  to  prevent  retailers 
from  so  doing.  "  Dilnte  "  according  to  the  dic- 
tionaries means  "  to  make  thin  or  weak,"  "  to 
attenuate."  Dr.  Johnson,  it  is  true,  adds  "to 
attenuate  or  weaken  by  the  admixture  of  other 
fluids,  especially  water.  But  the  weakening  may 
be  by  any  other  thing  than  water.  In  the  present 
case  Messrs.  Barclay's  strong  beer  has  been 
weakened  and  thinned,  and  its  proof  strength 
reduced  from  1030  to  856.  That  has  been  found 
by  the  case  to  have  been  done,  and  amoants  to 
an  offence  under  the  Act.  There  is  no  manifest 
incongruity  in  this  construction  of  sect.  8.  The 
brewer  must  necessarily  dilnte  his  beers,  for  he 
makes  strong  beers  and  beers  of  a  weaker  quality; 
so  dilution  is  not  a  statutory  offence  on  his  part. 
Bat,  on  the  other  hand,  when  the  beer  comes  into 
the  cellar  of  the  retailer  he  must  not  thin  or 
weaken  it.  The  section  was  passed  to  protect 
the  public  as  well  as  to  prevent  the  revenue  from 
being  defrauded.  There  was  a  good  object  for  the 
use  of  the  term  "dilute"  in  the  2nd  sub-section; 
and  there  is  no  incongruity  between  the  two  parts 
of  the  section.  Looking  at  it  carefnlly  I  have 
come  to  the  conclusion  that  the  construction  pat 
upon  it  by  the  conrt  is  right,  and  that  the  con- 
viction  ought  to  be  affirmed,  ji^p^  ai»mi,>ed. 

Solicitors  for  the  appellant,  Peekham,  MaiUand, 
and  Peekham. 

Solicitor  for  the  respondent,  The  Solicitor  for 
the  Inland  Bevenue. 


PROBATE,   DIVORCE,   AND  ADMIRALTY 

DIVISION. 

ADMIBALTT  BUSINESS. 

April  1  and  2. 

(Before  Burr,  J.,  assisted  by  Teihitt  Mastebs.) 

The  Fire  Queen,  (a) 
CdUition — Lights — Meney  Begulationt — Regula- 
tion! for  Preventing  CoUitiont  at  Sea,  arte.  3, 
6,11. 
Where  in  a  collision  action  it  i*  alleged  that  there 
has  been  a  hrench  of  the  regulations  as  to  lights 
the  question  to  he  determined  is  whether  there  has 


iaj  Baported  by  J.  P.  Aspinau.  snd  BUTLm  Asmim,  Batn.. 
EurUten.«t-LMr.^ 
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he«n  a  reatonable  eompKanee—a  lUeral  eompli- 

ante  is  not  intended}  and  hence  a  vettettohoae 

aide  lighU  are  obsettred  by  the  e<Uhead»  to  tlie 

extent  o/  tioo  and  a  half  to  three  degree*  on  either 

loto  aujgiciently  eompUee  with  the  regtdationa. 

The  proper  place  to  carry  the  stem  light  preteribed 

by  art.  5  of  the  Mersey  Rules  is  from  the  centre 

of  the  taffrail,  to  that  it  is  a  foot  or  eighteen 

inches  buow  it. 

This   was  an  action  in  rem  instituted  bj  the 

owners  of  the  Norrregian  barque  Nordens  Dronning 

against  the  ownem  of  the  steamship  Fire  Queen, 

to   recover   damages    occasioned    by  a  collision 

between    these    two    vessels.      The    defendants 

ooanter-claimed. 

The  collision  occurred  about  1  a.m.  on  Jan.  13, 
in  the  rirer  Mersey,  about  abreast  of  the  Canada 
Dock. 

The  facts  alleged  bj  the  plaintiffs  were  as 
follows : — 

Shortly  after  1  a.m.  on  Jan.  13  the  barque 
Nordens  Dronning,  in  charge  of  a  pilot  and  in 
tow  of  the  tug  Cheat  Western,  had  arrived  in  the 
Mersey,  a  little  above  the  New  Brighton  Ferry 
Stage.  The  Nordens  Dronning  was  of  1087  tons 
raster,  and  was  ou  a  voyage  from  Pensacola  to 
liiverpool,  laden  with  a  cargo  of  timber.  The 
weather  was  clear  with  a  slight  haze,  aT<d  the  tide 
"was  the  last  of  the  flood.  The  Great  Western, 
with  her  engines  going  slow,  was  towing  the 
Nordens  Dronnirtg  up  the  river  well  over  to  the 
west  side. 

The  Nordens  Dronning  had  her  regulation  side 
lights  up  and  a  bright  globe  light  on  deck  aft, 
and  the  Great  Western  exhibited  the  proper  lights 
for  a  tug  towing  in  the  Mersey.  In  these  circum- 
stances the  pilot,  intending  to  bring  the  Nordens 
Dronning  to  an  anchor,  ordered  the  Great  Western 
to  slew  her  round  and  bring  her  head  to  tide. 
As  the  Nordens  Dronning  began  to  swing,  and 
ber  head  had  come  round  to  about  S.E.,  the 
masthead  and  red  light  of  the  Fire  Queen,  which 
had  been  seen  just  before  from  the  tug,  were 
observed  by  those  on  board  the  Nordens  Dronning 
about  a  mile  off,  and  about  two  points  on  the 
starboard  bow  of  the  Nordens  Dronning.  The 
Fire  Queen  was  proceedingdown  and  well  on  the 
east  side  of  the  river.  When  the  head  of  the 
Nordens  Dronning  had  been  swung  round  to 
nearly  N.E.,  and  she  was  slowly  drifting  up  in 
about  mid-river,  the  Fire  Queen,  which  was  then 
about  on  the  starboard  beam  of  the  Nordens 
Dronning,  suddenly  came  round  under  a  starboard 
helm,  and,  opening  her  green  light,  cansed 
imminent  danger  ol  collision  The  Fire  Queen 
was  at  once  loudly  hailed  to  put  her  helm  hard-a- 
port  and  go  astern,  but  she  came  on  and  with 
ner  stem  struck  the  starboard  side  of  the  Nordens 
Dronning  between  the  fore  and  main  rigging. 

The  facts  alleged  by  the  defendants  were  as 
follows : — Shortly  before  1.10  a.m.  on  Jan.  13  the 
Fire  Queen,  of  307  tons  register,  while  on  a  voyage 
from  Liverpool  to  Glasgow  with  a  general  cargo, 
was  on  the  east  side  oi  the  river  Mersey,  about 
off  the  Canada  Dock.  The  weather  was  hazy, 
with  a  slight  fog.  In  these  circumstances  those 
on  board  the  Fire  Queen  saw  about  400  or  500 
yards  off,  and  about  a  point  on  their  port  bow, 
one  bright  light,  and  immediately  after  the  green 
light  of  a  steamer,  which  proved  to  be  the  Great 
Western  crossing  the  river  to  the  eastward,  and 


crossing  the  course  of  the  Fire  Queen,  and  the 
helm  of  the  Fire  Queen  was  put  hard-a- starboard 
to  go  under  her  stern.  The  Crreo^  Western  was 
carrying  only  one  bright  light,  or  was  carrying  a 
second  so  dim  as  not  to  be  visible  to  those  on 
board  the  Fire  Queen.  The  Fire  Queen's  head 
went  off  under  her  starboard  helm,  and  just  after 
those  on  board  of  her  saw  the  masts  of  a  vessel, 
which  proved  to  be  the  Nordens  Dronning,  in  tow 
of  the  Great  Western,  looming  through  the  base, 
but  her  lights  were  obscured  from  the  Fire  Queen, 
and  could  not  be  seen  by  those  on  board  of  her, 
and  she  showed  no  stem  light.  The  engines  of 
the  Fire  Queen  were  immediately  stopped  and 
reversed  full  speed,  but  the  two  vessels  came 
into  collision,  the  stem  of  the  Fire  Queen  striking 
the  starboard  side  of  the  Nordens  Dronning. 

The  defendants  further  alleged  that  the  Nordens 
Dronning  did  not  carry  proper  or  properly  placed 
side  lights,  but  carried  lights  of  such  a  nature 
and  so  placed  as  to  be  obscured  from  the  Fire 
Queen ;  that  she  carried  no  st«m  light;  and  that 
the  Great  Western  was  not  carrying  two  bright 
white  masthead  lights,  as  required  by  the  rules 
concerning  the  lights  to  be  carried  by  steamers 
towing  in  the  Mersey,  or  was  carrying  a  second 
masthead  light  so  dim  as  not  to  be  visible  a 
sufficient  distance. 

At  the  trial  evidence  was  given  to  the  effect 
that  the  catheads  of  the  barque  obscured  her  side 
lights  to  the  extent  of  two  and  a  half  to  three 
degrees  un  either  bow,  but  that  otherwise  her  side 
lights  showed  an  unbroken  light  over  ten  points 
of  the  horizon,  A  Board  of  Trade  surveyor  who 
was  called  by  the  defendants  stated  that  had  the 
catheads  been  removed  he  would  have  passed  the 
barque  ns  having  complied  with  the  regpilation  as 
to  side  lights,  but  admitted  that  had  the  catheads 
been  removed  the  side  lights  would  intersect  at 
some  point  ahead  of  the  ship,  and  each  would  be 
seen  across  the  bows  of  the  vessel.  It  also 
appeared  that  the  barque's  stern  light  was  placed 
on  the  after  part  of  the  deck  abaft  a  deckhouse. 

By  art.  1  of  the  Mersey  Bnles,  "  every  vessel 
exceeding  ten  tons  measurement "  shall  "  observe 
and  obey  the  New  Beg^lations  for  Preventing 
Collisions  at  Sea." 

The  following  regulations  are  material  to  the 
decision : — 
Regulations  for  Preventing  Collisions  at  Sea  :— 
Art.  6.  A  sailing  ship  under  way  or  being  towed  shal 
carry  the  name  l^bte  as  are  provided  by  art.  3  for  a 
Bteamehip  under  war,  with  the  exoeptipn  of  the  white 
Ufrht,  which  she  shall  never  carry. 

Art.  3  (6)  A  seagoiner  iteanuihip  when  under  way  shall 
carry  on  the  starboaxd  side  a  green  light  ao  coDBtraoted 
as  to  show  an  nniform  and  unbroken  liifht  over  an  aro 
of  the  horizon  of  ten  points  of  the  oompaaa  ;  so  fixed  as 
to  throw  the  light  from  right  ahead  to  two  points  abaft 
the  beam  on  the  itarboard  side ;  and  of  inch  a  character 
as  to  be  visible  on  a  dark  night  with  a  clear  atmoaphere 
at  a  distance  of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  ao  oonstmoted  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horison  of  ten  po^ts  of  the  oompaaa ;  ao  fixed  as  to 
throw  the  light  from  ri^ht  ahead  to  two  points  abaft 
the  beam  on  tiie  port  aide ;  and  of  such  a  character  as 
to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at 
a  diatanoe  of  at  leaat  two  milea. 

Art.  11.  A  ahip  which  is  being  overtaken  by  another 
shall  show  from  her  stem  to  such  last-mentioned  ship  a 
white  light  or  a  flare-up  light. 

Mersey  Bulea,  Jan.  5, 1881. 
Art.  5.  Inatead  of  the  light  presoribed  by  art.  11  of 
the  said  regulations,  a  bright  white  li|rhtt  aunOar  to  the 
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ligkta  mentioned  in  rule  4,  ghall  be  ihown  oontinnoiulT 
from  the  atem  rail  of  erery  Touel  while  under  wm^  and 
in  motim,  in  all  weathan  betweea  amuet  and  aonnae. 

Sir  Walter  Philtimore  (with  him  Stubb*)  for  the 
plaintiffs.— This  collision  was  solely  caused  by  the 
n^ligent  nayication  of  the  Fire  Queen.  Even 
assuming  the  oarqne's  ride  lights  to  have  been 
slightly  obscnred  by  the  catheiMS,  the  obscuration 
was  so  dlight  that  the  court  ought  not  to  hold 
the  plaintiffs  liable  for  a  breach  of  the  rules.  Aa 
to  the  stem  light,  if  the  court  should  be  of 
opinion  that  it  was  not  in  its  proper  place,  then 
it  is  submitted  that  in  the  circumstances  the 
hreach  of  the  article  could  not  by  any  possibility 
lutre  contributed  to  the  cnlliaioo : 

The  Dule  of  Sutherland,  82  L.  T.  Bep.  N.  3. 139  ; 
L.  Bep.  4  A.  *  E.  419 ;  2  Asp.  liar.  Law  Caa.  478. 

KetMedy,  Q.C.  (with  him  Fic^ford)  for  the 
defendants. — On  the  evidence  it  is  submitted  that 
the  tug  was  not  carrying  two  bright  lights.  It 
is  also  submitted  that  the  barque  was  not  carrying 
a  stern  light  in  the  position  required  by  art.  5 
of  the  Mersey  Bnles.  It  was  merely  placed  on 
the  deck  aft.  [Bdtt,  J. — I  think  the  proper  place 
for  it  is  to  hang  it  from  the  centre  of  the  taffrail.] 
Therefore  the  rule  has  been  broken,  and  therefore 
the  plaintiffs  are  to  blame.  [Burr,  J. — If  the 
proper  thing  is  to  hang  it  from  the  centre  of  the 
taCrail,  then,  having  regard  to  the  way  in  which 
these  vessels  approacbea  one  another,  the  infringe- 
ment of  the  rule  could  not  by  any  possibility  have 
contributed  to  the  collision.]  It  is  contended 
that  it  is  not  a  compliance  with  the  rule  tn  hang 
it  over  the  stem.  The  light  is  to  take  the  place 
of  the  light  prescribed  by  art.  11  of  the  regula- 
tions, and,  according  to  the  decision  in  The  Main 
(55  L.  T.  Eep.  N.  S.  15;  11  P.  Div.  132;  6  Asp. 
Ular.  Law  Cas.  37),  that  light  should  be  exhibited 
to  an  overtaking  vessel  more  than  two  points 
abaft  the  beam.  Were  it  hung  over  the  stem  it 
would  not  fulfil  these  requirements.  The  effect 
would  be  to  make  it  less  effective  than  the  light 
prescribed  by  art.  11,  whereas  it  was  intended,  in 
a  crowded  thoroughfare  like  the  Mersey,  to  be  a 
greater  protection,  and  hence  the  provision  that 
'  it  should  be  shown  continuously.  The  obscuration 
of  the  side  lights  is  a  breach  of  the  regulations. 
The  courts  have  always  held  parties  very  closely 
to  the  rules.  If  the' court  should  sanction  this 
infringement  of  the  rules,  the  effect  will  be  to 
say  that  vessels  may  carry  their  lights  so  as  to 
leave  a  certain  area  right  ahead  in  which  an 
approaching  vessel  will  see  no  light  at  all. 

Sir  Walter  PhiUimore  in  reply. 

Butt,  J. — In  this  case  the  plaintiffs'  vessel,  the 
barque  Nordetu  Dronning,  was  in  tow  of  a  steiun 
tug  called  the  Oreai  Western,  and  she  had  come 
into  the  river  Mersey,  and  was  about  to  be  rounded 
to  by  the  tug  to  bring  her  head  upon  the  tide. 
The  tug  and  the  Nordens  Bronning  came  up  on 
the  western,  or  Cheshire  side,  of  the  river,  and 
when  it  became  necessary  to  turn  the  Nordena 
Dronning  round,  proper  measures  were  taken  for 
that  purpose.  At  the  same  time  the  steamer 
T'vre  Queen  was  coming  down  somewhere  about 
half-way  between  mid-river  and  the  eastern  shore, 
and  navigating  in  her  own  water.  In  these 
circumstances  I  see  no  reason  to  suppose  that  the 
tug  and  her  tow  were  not  quite  justified  in 
putting  their  helms  a-starboard,  and  going  round 
when  and  where  they  did.    The  case  set  up  by 


the  defendants  is  this :  They  say  that  as  they  came 
down  the  eastern  side  of  the  river  they  for  the 
first  time  became  aware  of  the  existence  of  a 
vessel  ahe>ui,  or  nearly  ahead,  of  them  by  seeing 
what  afterwards  proved  to  be  the  white  light  at 
the  masthead  of  the  steam-tug  at  not  more  than 
400  or  600  yards  distant.  I  presume  it  is  pre- 
tended that  they  could  not  see  this  light — which 
they  admit  was  a  good  one — at  a  greater  distance 
on  account  of  the  thickness  of  the  weather.  The 
master  of  the  Fire  Queen  says,  "  I  thought  it  was 
the  li^t  of  a  vessel  at  anchor.  It  was  slightly 
on  my  port  bow,  and  I  intended  to  go  down  inside 
of  it,  leaving  it  on  my  port  hand,  when  snddmly 
a  green  light,  apparently  on  the  same  ship,  cane 
into  view,  whereupon  I  assumed  the  lights  to 
belong  to  a  steamer  standing  in  across  my 
vessel  towards  the  eastern  snore.  -I  at  once 
gave  the  order  to  starboard  the  helm.  My  vessel 
cleared  the  lights,  and,  had  there  been  nothing 
else,  there  would  have  been  no  danger ;  but  it 
turned  out — and  that  was  a  matter!  could  not 
have  foreseen — that  the  vessel  showing  the  lights 
had  a  barqne  in  tow,  with  which  I  at  once  collided. 
I  should  not  have  done  so  had  any  of  the  proper 
indications  been  given  to  me  of  there  being  a 
vessel  in  tow."  What  indications  had  the  officer 
in  charge  of  the  Fire  Queen  a  right  to  have?  He 
had  a  right  to  have  a  warning  that  there  was  a 
vessel  in  tow  by  the  tug  exhibiting  two  lights 
at  the  masthead.  He  had  a  right  to  nave  a  green 
light  exhibited  by  the  vessel  in  tow.  Possibly 
he  had  a  right  to  have  a  white  stem  light  shown 
him.  Now,  he  says  he  had  none  of  these  waminoB, 
and  therefore  had  a  right,  seeing  the  lights  ne 
did,  to  act  as  he  did.  First  of  all,  therefore,  I 
have  to  determine  the  important  question  of  tacb 
whether  the  tug  had  one  or  two  good  lights  at 
her  masthead.  Now,  there  is  a  very  strong  body 
of  evidence  to  the  effect  that  the  tug  had  up  to 
the  time  of  the  collision,  and  at  and  after  the 
time  of  the  collision,  two  perfectly  good  lights  at 
her  masthead.  There  is,  nowever,  a  strong  body 
of  evidence  on  the  other  side  to  the  contraiy, 
and  I  shall  have  to  determine  the  matter.  Bat, 
before  dealing  with  that,  I  propose  to  consider 
whether  the  oarque  carried  a  good  green  light, 
and  on  that  I  have  no  hesitation  in  finding  at 
once  that  she  did.  I  am  speaking  now  of  the 
exhibition  of  the  light,  and  not  of  its  position. 
On  the  question  of  its  position,  I  have  to  determine 
whether  it  was  properly  fixed ;  that  is,  was  its 
position  a  compliance  with,  or  a  departure  from, 
the  Begulationa  for  Preventing  Collisions  at  Sea, 
or  the  anolagous  regulations  applicable  to  the 
Mersey.  Now  the  Nordena  Ih-onning,  like  most 
other  vessels,  has  a  cathead,  and  there  is  no  doubt 
that  it  was  in  the  way  of  the  light.  Of  course, 
there  was  the  same  amount  of  obscaration  on  the 
other  side,  but  it  is  not  necessary  to  consider 
that.  I  think  the  result  of  the  evidence  comes 
to  this :  that  the  cathead  obscnred  the  side  light 
for  some  two  and  a  half  or  possibly  three  degrees 
— that  is,  considerably  less  than  a  third  of  a  point 
— on  the  vessel's  bow;  and  therefore,  save  for 
that  third  of  a  point,  this  vessel's  side  lights 
showed  an  unbroken  light  over  ten  points  of  the 
horizon.  Now,  is  it  a  breach  of  the  regulations 
for  a  vessel  to  have  her  lights  obscured  to  the 
extent  I  have  described.  It  is  perfectly  certain 
that  a  literal  compliance  with  the.se  regulations 
is  not  intended.    A  literal  compliance  with  these 
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iwnlations  Eta  to  lights  is  an  impoasibilitj.  I 
wul  take  an  instance.  A  vesael  at  anchor  is 
required  to  carry  at  not  more  than  twenty  feet 
abo-ve  the  water  or  the  deck  (I  forget  which)  a 
lig'ht  which  shall  show  an  unbroken  light  all 
ronnd  the  horizon.  If  a  vessel  has  any  mast  or 
rope  which  mns  to  a  g^reater  height  than  the 
prescribed  twenty  feet,  it  is  ntteny  impossible 
that  any  lantern  coald  show  an  anbroken  light  all 
round  the  horizon.  A  nnmber  of  other  similar 
instances  m  ight  be  given.  I  am  now  only  pointing 
oat  that  the  letter  of  the  regulations  cannot  be 
complied  with.  What  we  must  look  to  is,  whether 
there  ia  a  reasonable  compliance  with  the  regu- 
lafcions.  Kow,  on  the  cpiestion  of  lights,  we  have 
had  several  surveyors  called,  and  amongst  others 
a  gentleman  whose  evidence  is  to  be  treated  with 
every  respect,  the  Board  of  Trade  surveyor. 
Now,  what  he  says  is  this:  "I  have  got  the 
regnistionB,  and  I  have  got  my  instructions  from 
the  Board  of  Trade,  ana  they  would  prevent  me 
passing  these  lights  in  the  position  in  which  they 
-were  placed  with  regard  to  the  catheads."  I  pat 
some  questions  to  nim  on  the  Board  of  Trade 
iniitmctiona,  and  the  result  of  following  those 
inatmctions  is,  while  it  frees  him  from  one  diffi- 
cnltv  it  places  him  in  another.  The  Board  of 
Trade  ia  careful  not  to  have  an^  obscuration  of 
the  lights  on  either  bow ;  but,  m  ensuring  that 
deBideratnm,  they  make  a  departure  from  the 
letter  of  the  rule  which,  to  my  mind,  ia  a  far  more 
seriona  matter  than  the  question  in  this  case.  It 
tarns  out  that  the  Board  of  Trade  surveyor  would 
have  passed  this  vessel  if  her  catheads  had  been 
removed,  and  there  had  been  no  obstruction  of 
the  lights,  although  there  would  have  been  a 
greater  degree  of  error  by  the  side  sights  con- 
verging in  front  of  the  stem  of  the  ship  in  the 
sense  that  the  side  lights  might  have  been  seen 
across  the  bows.  I  myself  do  not  see  how  these 
regnlstions  are  in  practice  to  be  worked  out. 
There  cannot  be  a  strict  compliance  with  the 
letter  of  the  rules.  I  am  strongly  inclined  to 
snspect  that  the  right  thing  to  aim  at  would  be 
to  adhere  to  the  prescribM.  arc  of  ten  points, 
sterting  from  two  points  abaft  the  beam,  and 
carrying  the  light  so  as  to  allow  it  to  be  seen  no 
farther  forward  than  an  arc  of  ten  points.  If 
that  were  carried  out,  there  would  be  a  breadth 
of  darkness  equivalent  to  the  beam  of  the  ship 
right  ahead.  Of  course,  it  is  obviously  im- 
possible to  carry  out  these  requirements  to  a 
nioety.  Yon  must  g^  as  near  as  yon  can.  My 
impression  is  that  my  proposal  is  the  state  of 
things  to  be  aimed  at,  because  the  objection  to  it 
wooM  be  so  very  small.  Bnt,  as  it  is  impossible 
to  comply  with  these  rules  literally,  one  must  do 
the  next  best  thing  one  can.  The  question  is, 
whether  in  this  case  the  departure  from  the  strict 
requirements  of  the  regulations  ia  a  departure 
which  under  the  circumstances  is  unreasonable. 
The  question  is,  whether  because  this  cathead 
obscured  the  light  to  the  extent  of  two  and  a  half 
or  three  degrees  on  the  bow,  it  is  a  breach  of  the 
regnlationa  which  is  to  entail  the  very  severe 
penalty  prescribed  by  the  17th  section  of  the 
Merchant  Shipping  Act  1873.  I  am  not  inclined 
to  think  it  is.  I  have  asked  the  Elder  Brethren 
a  question  on  this,  and  they  agree  with  me  in 
tiunldng  that  there  was  a  reasonable  compliance 
with  the  rules  regarding  lights.  I  therefore  hold 
that  the  NordoM  Dromtinff  is  not  to  blame  for 


having  the  green  light  obscured  as  it  was  by  the 
cathead.  I  asked  the  Board  of  Trade  surveyor 
the  question  where  he  woald  fix  the  lights.  He 
said  he  would  carry  them  further  forward,  and 
would  place  them  some  three  feet  higher.  He 
thought  that  would  be  a  way  of  obviating  the 
difficulty,  bat  with  that  snggestion  the  Elder 
Brethren  do  not  agree.  I  have  so  &r  been 
dealing  with  this  matter  as  a  question  under  the 
statute.  When  I  come  to  the  merits  of  the  case, 
I  have  not  the  slightest  doubt  in  coming  to  the 
conclusion,  as  a  matterof  fact,  that  the  obscuration 
of  the  green  light  had  nothing  to  do  with  the 
collision.  I  aav  that  becauae  I  have  no  doubt 
that  the  Fire  Queen  and  the  Nordena  Dronninq 
were  in  such  poaitiona  that  that  cathead  conld 
not  have  obscared  the  light  of  the  barque  to 
those  on  board  the  ateamer.  I  now  come  to  the 
question  of  the  stem  light.  I  have  already  inti- 
mated in  the  course  of  the  case,  after  consulting 
with  the  Elder  Brethren,  that  this  stem  light 
was  improperly  placed,  and  was  a  breach  of  these 
regulations,  which  I  understand  to  have  the  same 
statutory  effect  as  the  Regulations  for  Preventing 
GoUisions  at  Sea,  and  the  breach  of  which  there- 
fore entails  the  statutory  penalty  prescribed  by 
sect.  17  of  the  Merchant  Shipping  Act  1873. 
Now,  had  the  defective  position  of  that  stem 
light  any  effect  on  the  collision  P  I  must  consider 
that  question.  It  appears  to  me  it  would  be  a 
compliance  with  art.  5  of  the  Mersey  Regula- 
tions to  hang  a  white  globe  lantern  from  the 
centre  of  the  taffrail,  so  that  it  would  bane  a  foot 
or  eighteen  inches  below  the  taffrail.  In  this  the 
Elder  Brethren  agree  with  me.  I  think  the  real 
intention  of  this  rule  is  to  have  the  stem  light 
so  placed  that  it  shall  not  be  seen  in  front  of  the 
stem.  If  that  be  the  compliance  with  the  rule, 
what  follows  P  Why,  that,  nad  it  been  thpre,  by 
no  possibility,  in  my  view  of  the  case,  could  those 
on  Doard  the  Fire  Queen  have  seen  it  before  the 
collision.  I  know  that  one  or  two  of  the  plain- 
tiffs' witnesses,  when  placing  the  models,  put  them 
in  a  position  in  which  the  atern  light,  carried  as 
I  have  suggested  it  should  be,  would  have  been 
seen  by  those  on  board  the  Fire  Queen.  Bnt  I 
do  not  accept  thoae  positiona  aa  correct.  Theae 
vessels  never  were  in  thoae  positions,  and  never 
could  have  been.  But  taking  it  that  the  collision 
between  the  Fire  Queen  and  the  Nordene  Dronning 
was  either  a  right-angled  blow  delivered  by  the 
stem  of  the  Fire  Queen,  or  a  blow  leading  aft,  it 
follows  to  my  mind,  having  regard  to  the  ftict 
that  both  vessels  were  under  a  starboard  helm 
at  and  before  the  collision,  the  Fire  Q^ieen  never 
conld  have  been  in  a  position  to  havp  seen  a  light 
hnng  over  the  Nordena  Dronning'e  stem.  There- 
fore, although  I  find  that  there  was  an  infringe 
ment  of  this  regulation,  it  was  an  infringement 
which  could  have  had  no  effect  upon  the  collision. 
Therefore  with  regard  to  the  green  and  the  stem 
lights  I  cannot  find  the  Norderu  Dronning  to 
buone.  Now  let  me  consider  the  other  matters. 
I  am  asked  to  believe  that  the  tug  had  only  one 
masthead  light,  or  rather  one  good  masthead 
light.  Undoubtedly,  if  there  was  an  absence  of 
one  of  those  two  lights,  the  Fire  Queen  was  misled. 
Two  lights  would  have  indicated  that  the  tug 
had  a  vessel  in  tow,  and  would  have  put  those  in 
charge  of  the  ^re  Queen  on  the  alert.  Were 
these  two  lights  burning  P  That  is  a  question  on 
which  there  is  a  conflict  of  evidence.  In  dealing 
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with  this  qaestion  I  do  not  forget  that  the  defen- 
dants haye  attacked  both  the  side  lights  and  the 
stem  li^ht,  and  now  are  attacking  one  of  the 
masthead  lights.  But  I  have  fonnd  that  they  did 
not  see  the  green  light,  and  may  it  not  be  that 
they  did  not  see  this  white  masthead  light  ?  The 
fact  IB,  I  am  asked  to  believe  too  much  in  this 
case.  I  am  asked  to  believe  that  too  many  lights 
were  bad.  On  the  whole  I  and  the  Elder  Brethren 
think  the  tug  carried  two  sufficient  masthead 
lights,  and  that  they  ought  to  have  been  seen  by 
those  on  the  Fire  Queen.  As  to  the  weather,  it  is 
said  the  night  was  hazy.  Had  it  not  been  so 
those  on  the  Fire  Queen  certainly  ought  to  have 
seen  the  one  masthead  light  wnioh  she  admits 
to  have  been  on  the  tug  at  a  g^reater  distance 
than  400  or  500  yards.  She  is  going  seven  knots 
an  honr ;  her  captain  sees  a  light,  one  point  on 
his  port  bow,  and  400  or  500  yards  ofF.  He  uonld 
not  tell  for  a  minute  what  that  light  was.  He 
concludes  it  is  a  vessel  at  anchor,  and  acts 
accordingly.  It  tnms  ont  to  be  a  vessel  under 
way.  I  cannot  help  saying  that,  having  regard 
to  the  state  of  the  weather,  the  pane  at  whio^  he 
was  going,  and  the  uncertainty  there  was  with 
regard  to  the  light,  common  prudence  should  at 
once  have  dictated  his  easing  his  engines.  He 
did  not  stop  at  all,  but  kept  on  until  he  got 
other  indications,  and  so  brought  about  the  diffi- 
culty with  which  we  have  to  deal.  On  the  whole 
I  find  the  Fire  Queen  alone  to  blame. 

Solicitors  for  the  plaintiffs,  Bateson,  Bright, 
and  Warre,  Liverpool. 

Solicitor  for  the  defendants,  H.  C.  Duncan, 
LiverpooL  

Tuesday,  July  12. 

(Before  Butt,  J.) 

The  Vitienne.  (a) 

Action   of  restraint — Bail    bond — naneellation — 

Sureties. 

Where  a  bail  bond  has  been  given  in  an  action  of 

restraint  holding  the  sureties  liable  so  long  as  the 

ship  does  not  safely  return  to  a  port  within  the 

jurisdiction  from  as  many  voyages  as  she  shall 

sail  upon  before  notice  shall  have  been  given  to 

the  defendants  by  the  plaintiffs  that  they  with' 

draw   their  claim  for  security,  the  court  urill, 

upon  its  being  shown  that  the  owners  on  whose 

behalf  the   bond  was  given  have  ceastd  to  be 

owners,  cancel  the  bond  and  release  the  sureties 

from  liability  thereunder  upon  the  ground  that 

it  n>ver  was  intended  that  they  should  remain 

Uablefor  all  time  whoever  might  be  the  owners. 

This  was  a  summons  (adjourned  into  court)  by 

the  defendants  in  an  action  of  restraint  calling 

on  the  plaintiSs  to  show  cause  whv  the  bail  bond 

therein  should  not  be  cancelled,  and  the  sureties  to 

such  bond  released  from  all  liability  thereunder. 

The  action  was  instituted  in  Aug.  1885  by  the 
owners  of  twelve  sixty-fourth  shares  in  the  steam- 
ship Vivienne,  and  was  defended  by  the  owners 
of  thirty-nine  sixty-fcurth  shares. 
*  The  ship  was  arrested,  and  in  order  to  obtain 
her  release  the  following  bail  bond  was  given  in 
Oct.  1885  on  behalf  of  the  defendants : 

Wliereas  an  action  has  been  commenced  in  the  Higrh 
Court  of  Jnstiae  on  behalf  of  William  Stuart,  Bobert 

(a)  Beported  by  J.  P.  Artikall  ud  Bdtlib  AaPiBALL,  Eaqn., 
BuilMen-at-Lair. 


Eaathorpe,  John  Cuthbert,  Arthur  Daniel  Jones,  and 
W.  Snl^  Ecoles,  against  Mbbbts.  Hooper,  Campbell, 
and  Co.,  and  the  remaining  owners  of  the  s.b.  Ftoictuie 
and  freight.  Now  therefore  we,  Frederick  James 
Burt,  of  No.  72,  Comhilll,  in  tiie  citj'  of  London,  gentla- 
man,  and  Williani  Newall,  of  14,  Arlington-steeet,  in 
the  count;'  of  Middlesex,  gentleman,  hereby  jointlv  and 
severally  submit  ourselves  to  the  jurisdiction  m  the 
said  court,  and  consent  that,  if  the  aforesaid  steamship 
Yivisnne  Bhall  not  safely  retarn  to  a  port  within  the 
jurisdiction  of  this  honourable  court  from  as  maay 
voyages  as  ahe  shall  sail  upon  before  notice  shall  have 
been  given  to  the  defendants  b^  the  plaintiilB  that  th^y 
withdraw  their  claim  for  security  for  the  value  of  their 
shares  in  the  said  steamship,  execution  may  issue  forth 
against  ns,  our  heirs,  executors,  and  administrators, 
good  and  chattels,  for  a  sum  not  exceeding  three  thoosana 
pounds,  bein^  the  value  of  the  plaintiffs'  shares  in  the 
■aid  steamship. 

The  defendants  filed  the  following  affidavit  in 
support  of  the  summons : 

I,  Edward  Chmme  GKbson,  of  No.  21,  Leadenhall- 
street,  in  the  city  of  London,  one  of  the  firm  of  Thomas 
Cooper  and  Co.,  of  the  same  place,  solicitors  for  the 
defendants,  the  remaining  owners  of  the  said  steamship 
Yivienne,  make  cath  and  say  as  follows  : 

1.  This  action  was  commenced  on  the  14ta  day  of 
Aug.  1885,  at  the  suit  of  the  above-named  plaintiffs,  who 
were  at  such  time  collectively  owners  of  twelve  sixty- 
fourth  shares  in  the  above-named  steamship. 

2.  The  above-named  steamship  had  been  up  to  thelltti 
day  of  Auf .  managed  by  the  said  John  Cuthbert  (one  of 
the  plaintiffs),  but  on  or  about  that  date  the  mana^ 
ment  had  been  transferred  by  the  owners  of  thirty-nine 
sixty-foorth  shares  in  the  vessel  to  the  defendants 
Hooper,  Campbell,  and  Co. ,  who  were  appointed  managers 
in  lieu  of  the  said  Cuthbcnrt.  The  said  Hooper,  Camp- 
bell, and  Co.  were  not  then,  and  never  had  been  owners 
of  any  shares  in  the  said  steamship. 

8.  m  order  to  obtain  the  release  of  the  Vivienns, 
which  had  been  arrested  by  the  plaintiffs,  an  under- 
taking to  pat  in  bail  for  the  plaintiffs'  shares  was  given 
by  luesrs.  Ingledew  and  Co.,  of  Cardiff,  who  were 
instructed  by  the  said  Hooper,  Campbell,  and  Co.  to 
act  as  tiie  plaintiffs'  solioitorB,  but  who  ceased  to  act  as 
such  solicitors  on  or  about  Sept.  18, 1885. 

4.  On  the  27th  dav  of  Oot.  1885,  to  comply  witii  the 
said  undertaking,  a  bail  bond  for  9000(.  was  filed  and 
duly  executed  by  Frederick  James  Burt  and  William 
Newall,  therein  described.  The  said  Frederick  James 
Burt  and  William  Kewall  became  snob  sureties  at  the 
request  of  Messrs.  Vivian  Gray  and  Co.,  who  owned 
five  shares  in  the  said  ship,  and  who  represented  the 
owners  of  the  said  thirty-nine  aixty-fonrta  shares,  who 
had  appointed  the  said  Hooper,  Campbell,  and  Co.  to 
be  managers  of  the  said  steamship,  and  the  said  Frederick 
James  Bnrt  himself  owned  five  shares. 

5.  As  the  Yivienne  was  expected  to  be  employed  on 
short  voyages  with  a  view  to  prevent  the  necessity  cit 
the  great  expense  consequent  on  repeated  arrests  of  the 
veawl,  the  said  bail  bimd  was  not  confined  to  the  safe 
return  of  the  ship  from  a  single  voyage,  but  it  was 
never  intended  by  the  bail  that  they  should  remain 
permanently  liable  for  the  value  of  the  shares  of  the 
plaintiffs,  or  that  they  should  remain  so  liable  after 
Vivian  Cray  and  Co.  and  thdr  friends  had  ceased  to 
be  interested  in  the  sud  ship,  or  the  same  had  oeased 
to  be  managed  by  the  said  Hooper,  Campbell,  and  Co.  _ 

6.  I  am  informed  and  believe  that  the  said  steamship 
Yivienne  arrived  in  Cardiff  on  the  night  of  Thursday, 
July  7th,  and  is  expected  to  complete  ner  discharge  on 
Saturday,  the  9th  inst.,  and  to  sail  again  on  Mondaj, 
11th  inst. 

7.  I  am  informed  and  believe  that  since  the  said 
vessel  was  last  within  the  jurisdiction  of  this  honourable 
court  at  least  thirty,  if  not  more,  sixty-fourth  shares 
in  the  vessel  out  of  the  thirty-nine  sixl^-fourth  shares 
represented  by  the  said  Vivian  Gray,  and  Co.,  have  been 
sold  and  ttansferred  by  their  owners  together  with  the 
beneficial  interest  thereof  to  other  persons,  and  that 
the  said  Vivian  Cray  and  Co.  and  their  friends,  have  no 
longer  any  interest  in  the  said  ship,  and  the  manage- 
ment thereof  has  been  lately  transferred  by  the  new 
owners  from  the  said  Hooper,  Campbell,  and  Co.  to 
other  managers  of  whose  munes  I  am|qiiite  ieunaat. 

)igitized  by  VjODQIC 


Kor.  5,  UW.] 


THE  LAW  TIMES. 


[Vol.  i.vn.,M.  8.-317 


Auk.] 


Dttkoulin  v.  Lahstst. 


[Put.  Co. 


8.  The  laid  John  Oathbert,  who  I  am  informed 
loqnized  the  iharea  of  aome  of  the  aboTe-nuned  plain- 
tifb,  and  who  aota  for  them,  has  been  seTeral  times 
informed  that  the  said  snretiei  seek  to  be  reliered  from 
their  bail,  and  has  offered  to  consent  thereto  on  the 
defendaata  paying  him  large  snms  of  money  in  reapeot 
of  hia  management,  which  they  dispute  that  he  is  entitled 
to  leceiTe. 

The  following  affidavit  was  filed  in  opposition 
by  the  plaintiffs : 

I,  John  Cnthbert,  of  Cardiff,  in  the  oonnty  of 
(HaJmorgan,  ooal  merchant  and  ship  broker,  make  oath 
andeay: 

1.  lam  one  of  the  aboTe-named  plaintiffs,  and  from 
the  time  when  the  Ftvienne  was  built,  tiz.,  in  the 
jear  1880,  up  to  the  11th  Ang.  1883,  I  was  respectively 
the  owner  and  the  managing  owner  of  the  steamship 
Tmieima. 

2.  I  have  read  a  copy  of  an  affidavit  pniporting  to 
hare  been  sworn  herein  on  the  8th  day  of  Jnly  inst.,  by 
Bdward  GriDme  Qibson,  the  solicitor  for  the  defenduits, 
and  in  reply  thereto  sav  that  I  and  my  oo-plaintilfs 
always  owned  not  leas  tnan  scTenteen  lixty-fonrths  of 
the  steamship  Vivienne. 

3.  It  is  not  tme  to  state  that  the  said  Messrs.  Hooper, 
Campbell,  and  Co.  never  were  owners  of  any  share  in 
the  steamship  Vivienne.  Mr.  Horatio  Hooper  is  the 
registered  managing  owner,  and  is  owner  of  one  sizty- 
fonrth  of  the  said  Vivienne,  and  has  been  so  for  some 
oonsideiable  time,  as  appears  by  the  register  at  the 
Coatoms  House,  Cardiff. 

4.  It  is  untrue  to  state  that  Messrs.  Vivian  Gray 
and  Co.  represented  thirty-three  sixty-fourths  of  the 
Vivienne.  They  only  represented  and  acted  for  twenty- 
seven  sixty-fourths,  whioh  included  their  own  shares. 

5.  Messnt.  Hooper,  Campbell,  and  Co.  are  still  the 
m»t»«fpTig  owners  of  the  ship  Vivienne. 

6.  K  is  untrue  to  state  that  I  have  acquired  my  shares 
in  the  ship  Vivienne  since  the  date  of  the  writ' in  this 
action.  Some  time  previous  to  the  11th  Aug.  1885  I 
purchased  back  the  shares  of  Mr.  Arthur  David  Jones, 
bat  the  transfer  was  not  registered  until  after  the  date 
of  the  writ  in  this  action.  I  always  acted  with  my 
partners,  not  for  them. 

J.  0.  Bamet,  for  the  defendants  and  sureties,  in 
support  of  the  motion,  after  stating  the  facts, 
was  stopped  by  the  Court. 

/.  P.  Atpindll,  for  the  plaintiffs,  tMntra. — ^The 
court  should  dismiss  this  motion.  [Burr,  J.— 
Why?  It  never  could  have  been  intended  that 
this  bond  should  be  in  force  for  all  time.]  The 
bond  in  terms  says  so.  [Butt,  J. — I  call  it 
perfectly  monstrous  to  say  that  these  sureties 
are  to  remain  always  liable  after  the  persons  far 
whom  they  have  gone  surety  have  ceased  to  be 
owners.]  If  the  court  cannels  the  bond,  the 
plaintifb  will  be  left  without  any  security,  and 
the  ship  may  be  at  once  sent  out  of  the  juris- 
diction. The  defendants  ought  to  be  made  to 
give  an  undertaking  not  to  send  the  ship  away 
until  the  plaintiffs  nave  had  an  opportunity  of 
arresting  her  in  another  action. 

Butt,  J. — ^What  I  will  do  is  this.  I  order  the 
bond  to  be  cancelled  within  three  days  unless  it 
be  made  to  appear  to  the  registrar  that  the  ship 
has  left  Cardiff,  and  that  the  plaintiffs  have  had 
no  opportunity  of  arresting  her.  In  that  event 
the  bond  is  to  remain  in  force  until  the  vessel 
returns  to  the  United  Kingdom.  If  the  bond  is 
cancelled  within  the  three  days  the  defendants 
are  to  pay  the  costs  of  this  motion.  If  not,  costs 
are  to  be  reserved,  with  liberty  to  apply. 

Solicitors  for  the  plaintiffs,  Clarkion,  OreenweU, 
and  Wylet. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co. 
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SuUicial  Committee  of  ^t  $rl&s  ^ovmtfl* 

Saturday,  Jime  18. 
(Present :   The  Bight  Hons.  Lords  'WATSOif,  Pitz- 
euuLD,  and  Hobhouse,  Sir  Babkes  Peacock, 
and  Sir  B.  Couch.) 

DuKOuuH  V.  Langtkt.  (a) 

PETITION  POE  LEAVE  TO  APPEAL  PKOX  THE  SUPREUB 
COURT  OP  CANADA. 

FracHee — Leave  to  appeal — Quegtiona  of  general 

importance. 
Where  the  deierm,inaiion  cf  a  eate  will  not  be 
deeitive  of  any  general  principle   of  law,,  the 
Judicial  Committee  will  not  give  leave  to  appeal 
from  a  itnanimoua  judgment  of  the  court  below 
on  the  ground  that  the  queationa  involved  are 
either  of  greai   importance  to    the  parties,  or 
calculated  to  attract  public  attention. 
This  was  a  petition  for  special  leave  to  appeal 
from  a  unanimous    judgment   of  the   Supreme 
Court  of  Canada,  which  had  affirmed  a  judgment 
of  the  court  of  first  instance. 

Sir  S.  Bavey,  Q.C.,  Jeune,  and  Horsland  (of  the 
Canadian  Bar)  appeared  for  the  petitioners. 
Bompas,  Q.C.  and  Core  for  the  respondents., 
At  the  conclusion  of  the  arguments  their 
Lordships  gave  judgment  as  follows : — In  dis- 
posing  of  this  petition  their  Lordships  do 
not  think  it  necessary  to  raise  any  question 
regarding  the  interest  and  right  ot  the  peti- 
tioners to  insist  in  the  action.  They  will  assume 
that  the  petitioners  have  a  locus  standi,  and  that 
the  point  was  rightly  decided  by  the  judges  of 
the  Supreme  Court  of  Canada.  The  Questions 
of  law  involved  in  the  action  are,  no  doubt,  of 
considerable  importance  to  the  litigants  who  are 
represented  at  the  bar  ;  and  are  also  calculated 
to  attract  the  attention  of  the  public.  At  the 
same  time  their  Lordships  cannot  regard  these 
questions  as  being  of  general  importance  in  the 
strict  and  proper  sense  of  that  term.  Their 
determination,  one  way  or  another,  will  not  affect 
other  interests  than  those  of  the  parties  to  the 
action.  It  will  not  be  decisive  of  any  general 
principle  of  law.  In  these  circumstances  the 
question  which  their  Lordships  have  to  con- 
sider is  this :  whether  the  case  is  in  itself  of  such 
importance,  or  of  such  nicety,  as  to  require  that 
this  board,  in  the  interests  of  justice,  should 
review  the  unanimous  determination  of  nine 
judg^  of  the  Canadian  courts.  The  petitioners 
themselves  resortedper  solium  to  the  Supreme 
Court  of  Appeal  in  Canada,  and  accordingly  their 
Lordships  must  deal  with  the  petition  on  the 
footing  that  they  have  exhausted  the  courts  of 
that  country.  The  case  has  been  decided  care- 
fully, after  full  hearing,  by  nine  judges,  five  of 
them  members  of  the  Sapreme  Court  of  Canada ; 
and  in  these  circnmstances  their  Lordships  do 
not  think  they  would  be  warranted  under  the 
provisions  of  the  Act  of  1875  in  recognising  this 
as  a  proper  case  for  the  exercise  of  Her  Majesty's 
prerogative.  Their  Lordships  therefore  dismisa 
the  petition  with  costs. 

(a)  Bq^ortad  by  0.  E.  Maldih,  Esq..  BarrUler-at-Lsw. 
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June  23  ami  July  23. 
(Present :  The  Bight  Hons.  Lord  Hobhouse,  Sir 
Babnbs  Peacock,  Sir  B.  Baggailay,  and  Sir 
B.  Couch.) 

FaBNIIII.  V  BOWMAV.  (o) 

ait  APPEAL  from  THB  STTPRESrE   COUBT  OF  SEW  SOUTH 
WALES. 

Law  of  New  South  Wale« — Golonial  Act  39  Vict. 

No.  38 — Action  of  tort  agaimi  colonial  Gooem- 

ment. 
Under  fhe  prooinons  tf  the  Act  39  Viet.  No.  38,  of 

the  LegisUUwe  of  New  Sovih  Wales,  the  Oovem- 

ment  of  the  eolony  it  liable  to   be  ttted  in  em 

action  of  tort. 
Judgment  of  the  court  helow  affmnitd. 
Hettihewage  Appn  v.  The  Queen's  Adyooate  (.51 

L.  T.  Bep.  N.  /9.  401 ;  9  App.  Got.  571)  ta^plmned. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales,  Paucett 
and  Windeyer,  J  J.  (Martin,  C.J.  dissenting),  over- 
ruling, on  the  authority  of  two  previous  decisions 
(Wakeley  v.  Lackey,  1  New  South  Wales  L.  B. 
274 ;  and  Municipality  of  Numha  v.  Lackey,  lb. 
299),  a  demurrer  to  the  plaintiff's  declaration,  on 
the  ground  that  the  colonial  Groyemment  were 
not  liable  to  be  sued  in  an  action  of  tort.  The 
facts  of  the  case  appear  snfScientlj  from  the 
judgment  of  their  Lordships. 

Sir  H.  Bawey,  Q.C.  and  Jieverton  appeared  for 
the  appellant,  and  argued  that  an  action  against 
the  Government  of  a  colony  is  in  effect  an  action 
against  the  Crown,  and  as  the  Crown  ia  not  liable 
to  be  sued  for  damages  ex  delicto,  therefore  the 
Government  of  a  oolony  cannot  be  made  liable : 
3%btn  T.  The  Queen,  16  C.  B.  N.  S.  310 ; 
Feather  Y.  The  Queen,  iB.  A  8.  iM; 
Thomas  t.  The  Queen,  31  L.  T.  Bep.  K.  S.  ^29 ;  L. 

Eep.  10  Q.  B.  Div.  31 ; 
Beg.  T.  Windsor  and  Annapolis  Baihaay  Company, 

55  L.  T.  Bep.  N.  S.  271 ;  11  App.  Caa.  607; 
River  Wear  Company  T.  Adamson,  37  L.  T.  Bep. 

N.  8.  543 ;  2  App.  Cm.  743 ; 
Western  Counties  Baihoay   Company  y.  Windsor 
and  AnnapoUs  Railway  Company  46  li.  T.  Bep. 
U.S.  351;  7App.  Gas.  178; 
Bettihewage  Avvu  r.  The  Qween's  Advocate,  51 L.  T. 

Bep.  N.  S.  401 :  9  App.  Ou.  571 : 
P(Smer  v.  Hutchinson,  45  L.  T.  Bep.  N.  S.  180;  6 

App.  Caa.  619 ; 
Beg.  T.  Williame,  51  L.  T.  Bep.  X.  S.  546;  9  App. 

Cas.  418; 
Hipper  T.  Watson,  3  Kew  South  Wales  L.  B.  168. 

The  colonial  statute  89  Vict.  No.  88  does  not 
create  a  new  right  of  action,  but  only  substitutes 
a  more  effective  mode  of  procedure. 

Engby,  Q.C.  and  Beale,  for  the  respondent, 
admitted  that  if  it  depended  on  English  law  the 
case  could  not  be  argued,  but  contended  that  the 
law  had  been  altered  by  the  colonial  Acts  20 
Vict.  No.  15,  24  Vict.  No.  27,  and  39  Vict  No.  38, 
and  that  the  action  would  lie. 
'  Leveraon  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgement. 

July  23. — Their  Lordships'  judgment  was 
delivered  by 

Sir  Bahhes  Peacock. — This  is  an  appeal 
from  a  judgment  or  order  of  the  Supreme 
Court  of  New  South  Wales  in  an  action  by  the 
respondent,  as  plaintiff,  against  the  Hon.  James 

(a)  Baportedby  C.  E.  Haldsx,  Eaq.,  BaiilsteTHit-Lair. 


Squire  Famell,  the  present  appellant,  who  was 
then  Secretary  for  Lands  of  tbe  colony,  and  has 
been  duly  appointed  under  the  Act  39  Vict.  No. 
38,  of  the  Legislature  of  New  South  Wales,  to  be 
sued  as  the  nominal  defendant  on  behalf  of  the 
Ghivemment  of  the  colony.  The  declaration  con- 
tained two  counts.  The  former  charged  that  the 
Government  by  their  servants  broke  and  entered 
the  lands  of  the  plaintiff  situate  in  the  colony, 
and  lit  fires  thereon,  and  thereby  burned  down 
and  destroyed  the  grass,  trees,  and  fences  of  the 
plaintiff  on  the  said  lands.  The  second  alleged 
that  the  Government  by  their  servants  so  n^Ii- 
gently  and  wrongfully  lighted  and  maintained 
certain  fires  on  the  plaintLfTs  said  lands  in  the 
first  count  mentioned,  and  upon  lands  adjoining 
thereto,  and  conducted  themselves  so  negligently 
and  wrongfully  in  and  about  the  care  of  the  said 
fires,  and  the  taking  of  precautions  against  the 
spreading  of  the  same,  that  by  reason  thereof  the 
said  fires  spread  over  the  lands  of  the  plaintiff, 
andibumed  down  and  destroyed  large  quantities 
of  grass  and  fencing  thereon.  The  count  also 
charged  special  damage.  The  defendant  pleaded 
not  guilty,  and  also  demurred  upon  the  gronnd 
that  the  declaration  was  bad  in  substance,  and 
stated  as  grounds  for  demurrer,  first,  that  the 
Government  were  not  liable  to  be  sued  in  an 
action  of  tort ;  and  two  other  grounds  which,  if 
tenable,  have  not  been  relied  on  in  this  appeal. 
The  main  question  to  be  determined  is  whether, 
under  the  provisions  of  the  Act  39  Vict.  No.  38, 
of  the  colonial  Legislature,  the  Government  of 
the  colony  is  liable  to  be  sued  in  an  action  of 
tort.  The  majority  of  the  judges  held  that  such 
an  action  would  lie,  the  learned  Chief  Justice 
dissenting.  The  demurrer  was  therefore  over- 
ruled, and  it  was  ordered  that  judgment  be 
entered  for  the  plaintiff  on  the  defendant's 
demurrer.  From  that  order  the  present  appeal 
has  been  preferred.  Their  Lomships  are  of 
opinion  that  the  order  is  right,  and  ought  to  be 
affirmed.  At  the  time  of  the  passing  of  the  39 
Vict.  No.  38  two  Acts  of  the  colonial  Legislature 
were  in  force,  vis.,  the  20  Vict.  No.  15  and  the 
24  Vict  No.  27.  The  former  of  those  two  Acts 
was  intituled  "  An  Act  to  give  relief  to  persons 
having  claims  against  the  Government  of  New 
South  Wales;"  the  other,  "An  Act  for  the 
amendment  of  the  law  as  to  claims  against  the 
Crown."  The  latter  Act  recited  tlu,t  it  was 
expedient  to  adopt  the  law  of  Engluid  relating 
to  petitions  of  right,  and  to  adapt  the  same  as 
nearly  as  might  be  to  the  circumstances  of  the 
colony,  and  the  Act  was  passed  in  conformity 
with  the  recital.  By_  the  7th  section  it  was 
provided  that  nothing  in  the  Act  should  give  to 
the  subject  any  remedy  against  the  Crown  in  any 
case  in  which  he  would  not  have  a  rempdy  before 
the  passing  of  the  Act.  That  Act  was  repealed 
by  the  39  Vict.  No.  38,  and  has  never  been 
renewed,  probably  because  it  wiirS  considered  that 
the  repealing  Act  afforded  a  better  and  more 
expeditious  remedy  for  every  case  in  which  a 
petition  of  right  would  lie.  The  20  Vict.  No. 
15  was  also  repealed  by  the  39  Vict.  No.  38,  but 
as  the  latter  Act  contained  provisions  in  pari 
materia,  though  giving  more  extensive  remedies 
to  persons  having  claims  against  the  colonial 
Government,  it  will  be  well  to  refer  to  the 
provisions  of  the  repealed  Act.  The  preamble 
was  in  the  words  following :  "  Whereas  disnutes 
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and  differences  have  arisen,  and  mskj  hereafter  I 
arise,  between  the  subjects  of  Her  Majesty  the 
Qneen  and  Her  Majesty's  Local  GoTemment  in 
the  colony  of  New   South  Wales,  the  eubject- 
matter  of  which  disputes  and    differences  has 
arisen,  or  may  arise,    within  the  colony;  and 
-whereas  the  ordinary  remedy  by  petition  of  right 
is  of  limited  operation,  and  ia  insaffioient  to  meet 
all  each  cases,  and  is  attended  with  great  expense, 
inconvenience,    and    delay.       Be    it    therefore 
enacted,"  &c.      It  was  then  enacted,  amongst 
other  things,  that,  "  la  all  cases  of  dispute  or 
-differeince   touching    any    claim    between    any 
subject  nf  Her  Majesl^  and  the  colonial  Govern- 
ment of  the  colony  of  New  South  Wales  which 
may  have  arisen,  or  may  hereafter  arise,  within 
the  said  colony,  it  shall  and  may  be  lawful  for 
any  person  or  persons  having  such  disputes  or 
differences  to  present  a  petition  to  the  Governor 
ct  the  said  colony,  setting  forth  the  particulars  of 
the  claim  of  such  petitioner,  which  petition  shall, 
within   fourteen    days    from    the    presentation 
thereof,  be  referred    by   the    Governor    to    his 
Executive  Council ;   and  if  the  said  Governor 
shall,  with  the  advice  of  his  Executive  Council, 
think  fit,  the  said  petition  shall  be  referred  to  the 
Supreme  Court  of  the  said  colony  for  trial  by  a 
^  jury,  or  otherwise  as  such  court  shall  after  such 
'reference    direct."       The    Act    then    provided 
safeguards  for  cases  affecting  the  Boyal  preroga- 
tive, for  the  appointment  of  some  person  to  be  a 
nominal    defendant    to    the    petition,    and    for 
answering  the  claim  out    of  the  Consolidated 
Bevenue  of  the  colony.     Act  39  Yict.  No.  38 
contains  no  preamble  or  recital,  but  it  extends 
the  provisions  of  the  20  Vict.  No.  15  in  favour 
of  tne  subject.      It   is    intituled  "  An  Act  to 
enforce  claims  against  the  Colonial  Government, 
and  to  give  costs  in  Crown  suits,"  and  after 
repealing  by  sect.  1  the  20  Yict.  No.  15,  and  the 
24  Vict.  No.  27,  it  enacts  by  sects.  2,  3,  4,  5,  6, 
and  7  as  follows :  "  2.   Any   person  having  or 
deeming   himself   to    have  any    just    claim   or 
demand  whatever  against  the  Government  of  this 
«olony  may  set  forth  the  same  in  a  petition  to 
the  Governor  praying  him  to  appoint  a  nominal 
defendant  in  the  matter  of  such  petition,  and  the 
Crovemor,   with  the    advice   of   the    Executive 
Council,  may,  by  notification  in  the  'Gazette' 
appoint  any  person  resident  in  the  colony  to  be 
nominal  defendant  accordingly.     Provided  that 
if  within  one  month  after  presentation  of  such 
petition  no  such  notification  be  made,  the  Colonial 
Treasurer  for  the  time  being  shall  be  the  nominal 
defendant.      3.    The    petitioner    may    sue  such 
-nominal  defendant  at  law  or  in  equity  in  any 
competent  court,  and  every  such  case  shall  lie 
commenced  in  the  same  way  and  the  proceedings 
and  rights  of  parties  therein  shall. as  nearly  as 
possible  be  the  same,  and  judgment  and  costs 
shall  follow,  or  may  be  awarded  on  either  side,  as 
in  an  ordinary  case  between  subject  and  subject. 

4.  The  nominal  defendant  in  any  case  under  this 
Act  nball  not  be  individually  liable  in  person  or 
property  by  reason  of  his  being  such  defendant. 

5.  In  any  action  or  suit  under  this  Act  all  necessary 
judgments,  decrees,  and  orders  may  be  given  and 
-made,  and  shall  include  every  species  of  relief, 
-whether  by  jmj  of  specific  performance  or 
Institution  of  rights  for  recovery  of  lands  or 
chattels,  or  payment  of  money  or  damages.  6. 
In  any  action  or  suit  by  the  Crown  or  Attorney- 


General  on  behalf  of  the  Crown  costs  shall  follow 
or  may  be  awarded  as  in  an  ordinary  case 
between  subject  and  subject.  7.  The  Colonial 
Treasurer  shall  pay  all  damages  and  costs 
adjudged  against  any  such  nominal  defendant, 
or  costs  awarded  agamst  the  Crown  or  Attorney- 
General  under  this  Act,  out  of  any  moneys  in  his 
hands  then  legaUv  applicable  thereto,  and  form- 
ing part  of  or  belonging  to  the  Consolidated 
Bevenue  of  this  colony,  or  thereafter  voted  by 
Parliament  for  that  purpose,  and  in  the  event  of 
such  payment  not  being  paid  within  sixty  days 
after  demand  execution  may  be  had  for  the  amount, 
and  the  same  be  levied  upon  any  property  vested 
in  the  Grovemment  of  this  colony,  but  not  upon 
any  property  real  or  personal  vested  in  it  on 
benaff  ot  the  Imperial  Government,  or  to  which 
such  last-mentioned  Government  has  any  claim, 
or  is  in  anywise  entitled"  Thus,  unless  the 
plain  words  are  to  be  restricted  for  any  good 
reason,  a  complete  remedy  is  given  to  any  person 
having  or  deeming  himself  to  have  any  just 
claim  or  demand  whatever  against  the  Grovem- 
ment. These  words  are  amply  sufficient  to 
include  a  claim  for  damages  for  a  tort  committed 
by  the  local  Government  by  their  servants. 
Under  the  present  Act,  if  the  Grovernor  -with  the 
advice  of  his  Executive  Council  does  not  within  a 
certain  specified  time  appoint  a  nominal  defen- 
dant, the  Colonial  Treasurer  for  the  time  being  is, 
by  the  enactment  of  the  Legislature,  to  be  the 
nominal  defendant,  and  in  an  action  against  the 
nominal  defendant  the  rights  of  the  parties  are 
to  be  the  name  as  in  an  ordinary  case  between 
subject  and  subject,  and  in  the  event  of  the 
damages  and  costs,  if  any,  adjudged  against  the 
nominal  defendant,  not  being  satisfied  -within  a 
certain  period,  the  7th  section  enacts  that  execu- 
tion may  be  had  for  the  amount  in  the  manner 
therein  provided.  It  must  be  borne  in  mind  that 
the  local  Governments  in  the  colonies,  as  pioneers 
of  improvements,  are  frequently  obliged  to  embark 
in  undertakings  which  in  other  countries  are  left 
to  private  enterprise,  such,  for  instance,  as  the 
construction  of  railways,  canals,  and  other  works 
for  the  construction  of  which  it  is  necessary  to 
employ  many  inferior  officers  and  workmen. 
If,  therefore,  che  maxim  that  "  the  king  can  do 
no  wrong  "  were  applied  to  colonial  Grovernments 
in  the  way  now  contended  for  by  the  appellants, 
it  -would  work  much  greater  hardship  than  it 
does  in  England.  It  appears  from  the  recital  in 
Act  20  Vict.  No.  15,  tnat  one  of  the  reasons 
which  induced  the  Legislature  tiO  pass  that  Act 
was  that  the  ordinary  remedy  by  petition  of  right 
-was  of  limited  operation,  and  insufficient  to  meet 
all  cases  of  disputes  and  differences  which  had 
arisen  or  might  arise  between  the  subjects  of  Her 
Idajesty  the  Queen  and  Her  Majesty's  local 
Government  in  the  colony.  It  could  not,  there- 
fore, ha-ve  been  intended  to  limit  the  operation  of 
the  Act  to  oases  in  which  the  subject  had  a 
remedy  by  petition  of  right.  The  very  object  of 
the  Act  was  to  give  a  remedy  in  cases  to  which  a 
petition  of  right  did  not  extend.  Why,  then, 
should  it  be  supposed  that  the  Legislature 
intended  to  exclude  cases  of  tort  ?  Justice  re- 
quires that  the  subject  should  have  relief  against 
the  colonial  Governments  for  torts  as  -wellas  in 
cases  of  breach  of  contract  or  the  detention  of 
property  -wrongfully  seized  into  the  hands  of  the 
Crown.    And  when  it  is  found  0iart  tiie .' 
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vords  soflScient  to  embrace  new  remedies,  it  is 
hard  to  see  why  full  effect  should  be  denied  to 
them.  Their  Ixirdships  further  observe  that,  in 
■the  Act  of  24  Vict.,  which  was  directed  to  amend 
<ibe  procedure  on  petitions  of  right,  there  was  a 
proviso  that  it  should  not  give  to  the  subject  any 
new  remedy.  But  in  the  Act  of  20  Vict.,  where 
one  of  the  motives  of  the  Act  was  that  the 
■existing  remedy  is  limited  and  insufficient,  there 
•was  no  such  proviso.  So  also  in  the  Act  of  39 
Vict.,  which  repeals  that  of  the  24th,  there  is  no 
repetition  of  the  repealed  proviso.  The  makers 
of  these  laws  seem  to  have  kept  well  before  their 
eyes  the  two  distinct  processes,  that  of  opening  a 
larger  range  of  remedies  to  the  subject,  and  that 
of  amending  procedure  without  any  enlargement 
«f  remedy.  Their  Lordships  therefore  cannot  see 
why  in  construing  the  Act  now  under  consider- 
«tion,  a  court  of  law  should  go  out  of  its  way  to 
vtrain  the  words,  and  to  give  them  a  meaning 
■other  than  their  ordinary  literal  meaning.  It 
they  did  so,  they  would  be  introducing  a  certain 
amount  of  repugnancy  into  the  Act  itself :  for 
the  5th  section  gives  to  the  snbject  a  right  to 
liave  8{>ecific  performance  of  contracts,  which  is 
not  a  kind  of  relief  available  against  the  Crown. 
The  3rd  section  expressly  says  that,  in  every 
■case,  not  the  proceedings  only  but  the  rights, 
«hall  be  the  same,  and  that  judgment  shall  follow 
«8  in  an  ordinary  case  between  sabject  and 
«nbject.  Those  enactments  are  not  consistent  with 
holding,  as  the  learned  Chief  Justice  expresses 
it.  that  the  words  "  any  just  claim  or  demand 
whatever "  can  mean  no  more  than  such  claims 
■or  demands  as  the  law  then  recognised,  and  that 
the^  cannot  include  a  claim  for  damages  ex 
delicto.  Their  Lordships  wish  to  remark,  that  in 
the  course  of  the  judgment  in  which  the  learned 
■Chief  Jnstice  dissented  from  his  colleagues,  he 
•expressed  some  broad  views  relating  to  the 
prerogative  of  the  Crown,  which  have  not  been 
discussed  at  the  bar  on  this  appeal,  and  in  which 
their  Lordships  mast  not  be  understood  as 
«oncnrring.  Reference  was  also  made  by  the 
learned  judges  below  to  some  observations  which 
were  made  in  the  Ceylon  case  of  Hettihewage 
Appu  T.  The  Queen's  Advocate  (51  L.  T.  Rep. 
21.  S.  401 ;  9  App.  Cas.  571),  as  if  they  were 
intended  to  lay  down  a  universal  principle  that 
actions  ex  delicto  cannot  be  brouerht  against  the 
<Crown;  but  their  Lordships  were  speaking  solelv 
•with  reference  to  the  law  of  Ceylon,  as  to  which 
■everyone  was  agreed  that  there  existed  no 
practice  of  suing  the  Crown  on  torts,  whereas 
4)here  did  exist  a  practice  of  sning  on  contracts. 
It  was  argued  that  certain  words  in  an  Ordinance 
•were  to  be  excluded  from  application  to  any  kind 
■of  suit  by  a  subject  against  the  Crown,  because 
they  were  capable  of  application  to  actions  on 
torts,  which  did  not  exist.  It  was  in  answering 
*that  argument  that  their  Lordships'  observations 
were  made,  and  it  has  no  bearing  whatever  on 
'^he  present  controversy.  Their  Lordships  will 
humbly  advise  Her  Majesty  to  affirm  the  judg- 
ment of  the  Supreme  Court.  The  appellant  must 
fiay  the  costs  of  the  appeaL 
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Basoxess  Weklock  and  othebs  v.  Tee  Biver 
Dee  Cosifaitt.  (a) 

Praeliee  —  Reference  under  Judicature .  Act  1873, 
«.  56 — Power  qf  referee  to  examine  vntnetset— 
Gompany — Powers  of  borrowing  exceeded — Sub- 
rogation of  lender  to  rights  </  aredHors  paid  out 
of  adtianee — De&t*  not  emisting  at  the  time  of  the 
advance. 

By  the  Judicature  Act  1873,  «.  56,  an  inquiry  hu 
the  examination  of  witnesses  is  coniemplatea, 
and  the  section  is  riot  tonfmed  to  an  inquiry  by 
the  personal  ohservaiion  of  the  rtferee. 

The  Mfendant  company  having  extxeded  its  borroto- 
ing  powers  borrowed  money  vltra  vires  from  thf 
plaintiffs. 

The  ^aintiffs  brought  an  action  to  recover  tlte 
money  lent,  and  claimed  to  he  subrogated  to  the 
rights  of  the  creditors  of  the  company  paid  out 
of  such  money,  and  to  recover  from  the  eompanyt 
the  amount  of  their  debts  and  KabUiiies  so  paid 

Held,  that  the  plaintiffs  were  entitled  to  recover, 
not  only  the  amount  of  debts  and  liabilities 
existing  at  the  time  of  the  advance  and  so  paid 
off,  but  the  amount  of  all  debts  and  liabUities  of 
the  company  which  had  been  paid  out  of  the 
advance,  whether  such  debts  and  liabilities 
existed  at  the  time  of  or  accrued  subsequently  to 
the  date  of  the  advance. 

Blackburn  Benefit  Building  Society  v.  Cunliffe, 
Brooks,  and  Co.  (48  L.  T.  Rep.  JT.  S.  33;  22 
Ch.  Div.  61)  discussed. 

This  was  an  application  to  the  Court  of  Appeal     • 
to  vary  the  report  of  a  special  referee. 

The  facts,  as  far  as  material  to  this  report,  were 
as  follows : — 

The  plaintiffs  were  the  executors  of  Lord 
WenlocK,  and  brought  the  action  to  recover  from 
the  defendants  money  advanced  to  them  by  him. 

The  defendants  pleaded  that  they  had  exceeded 
their  limited  borrowing  powers,  and  that  the 
money  was  borrowed  ultra  vires. 

The  testator  had  advanced  large  sums  of  money 
to  the  defendants,  and  had  also  paid  off  aprevions 
advance  of  56,0002.  from  the  Bock  Insurance 
Company  to  the  defendants,  taking  an  assign- 
ment of  that  debt  and  a  fresh  covenant  by  the 
defendants  for  repayment  to  himself. 

At  the  trial  judgment  was  given  for  the  plain- 
tiffs for  the  full  amount  of  tne  advances.  The 
Court  of  Appeal  varied  that  judgment,  and  by 
an  order  of  tne  9th  May  1883  ordered  that  judg- 
ment should  be  entered  for  the  plaintiffs  for  the 
amount  of  25,000{.  (which  som  was  the  full 
amount  which  the  company  had  power  to  borrow) 
and  interest,  and  also  that  in  addition  thereto 
the  plaintiffs  should  recover  judgment  for  so 
much  and  so  much  only  of  the  sums  advanced  as 
was  employed  in  payment  of  any  debts  and  liabi- 
lities of  the  oompanv  properly  payable  by  them, 
and  interest  from  the  respective  dates  of  such 


(•)  BqiorM  by  A.  A.  Honoatl,  Msq. 
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empIoTment,  and  that  it  should  be  referred  to  a 
special  referee  to  inquire  as  to  and  report  the 
amount  of  the  interest  payable  on  the  said  snm 
of  25,0001.  as  aforesaid,  and  the  amonnt  of  the 
parts  of  the  said  sum  so  employed  as  aforesaid 
and  the  interest  thereon.  This  judgment  was 
affirmed  by  the  House  of  Lords  (see  53  L.  T.  Bep. 
K.  S.62). 

Under  the  above  order  the  special  referee  held 
an  inquiry,  during  which  counsel  were  heard  and 
witneeses  examined,  and  thereupon  he  made  a 
report. 

The  plaintiffs  now  applied  to  the  Court  of 
Appeal  to  decide  certain  questions  of  law  arising 
upon  the  report  and  to  yary  the  report  in  some 
particulars,  and  there  was  a  cross-application  by 
the  defendants  to  vary  the  report.  There  were 
varions  differences  between  the  plaintiffs  and  the 
defendants  arising  upon  the  report,  but  the  main 
differences  were  as  follows: 

In  addition  to  the  portions  of  the  moneys 
advanced  which  had  been  employed  in  the  pay- 
ment of  debts  or  liabilities  of  the  company  exist- 
ing at  the  time  of  the  respective  advances,  the 
raeree  allowed,  subject  to  the  opinion  of  the 
court,  items  in  respect  of  portions  of  the  moneys 
advanced  which  had  been  employed  in  payment 
of  debts  and  liabilities  of  the  company  which 
arose  subsequently  to  the  respective  advances, 
whereas  the  defendants  contended  that  he  should 
have  disallowed  such  items,  and  allowed  only 
items  in  respect  of  moneys  tidvanced  which  haa 
been  employed  in  payment  of  debts  and  liabilities 
existing  at  the  date  of  the  advances. 

Some  of  the  debts  and  liahilities  of  the  defen- 
dant company  had  been  paid  by  their  braikers. 
The  bankers  had  been  repaid  out  of  the  sums 
advanced  by  the  Bock  Insurance  Company  or 
Lord  Wenlock.  The  plaintiffs  claimed  the 
amounts  so  paid,  whether  the  debts  and  liabili- 
ties accrued  before  or  after  the  advances  by  the 
bankers  or  those  by  the  Bock  Company  or  Lord 
Wenlock. 

Some  of  the  money  advanced  by  the  Bock 
Insurance  Company  or  Lord  Wenlock  to  the 
defendants  was  paid  over  by  them  to  a  Mr.  Green, 
their  managing  director  and  agent,  and  was  bv 
him  disbursed  in  the  ordinary  course  of  the  busi- 
ness of  the  company,  in  the  payment  of  wages, 
Ac. ;  some  of  sucii  disbursements  being  in  respect 
of  debts  incurred  before,  and  some  in  respect  of 
debts  incurred  after,  the  receipt  of  the  money  by 
Hr.  Green.  The  plaintiffs  claimed  to  be  allowed 
all  the  amounts  of  the  sums  so  disbursed. 

The  plaintiffs  claimed  to  be  allowed  the  amount 
of  all  debts  and  liabilities  of  the  company  paid 
out  of  the  sum  of  25,0002.,  for  which  they  hiad 
judgment  as  being  a  sum  validly  borrowed. 

April  28  and  30. — Sir  Hor(ie«  Davey,  Q.C.  and 
Kiriy,  for  the  defendants,  took  a  preliminary 
objection  to  the  application.  —  The  application 
ought  to  be  made  to  the  Divisional  Court  as  being 
an  application  to  vanr  a  report  which  is  in  the 
nature  of  a  verdict  of  a  jury.  The  order  of  the 
9th  May  1883  clearly  contemplates  an  inqui^  by 
the  examination  of  witnesses,  such  a  ju^cial 
inquiry,  in  fact,  as  there  has  been  in  this  case,  and 
therefore  such  an  inquiry  must  have  been  ordered 
nnder  sect.  57  of  the  Judicature  Act  1873,  and 
not  under  sect.  56.  There  is  no  power  under 
sect.  56  to  order  such  an  inquiry  as  this,  which  is 


a  section  confined  to  cases  where  the  referee  is  to 
inquire  by  personal  observation.    They  cited 

Waller  r.  Bunlcell,  4B  L.  T.  Bep.  K.  S.  618 ;  22  Ch. 

Div.  7i22 ; 
MUUt  y.  iSUtny,  47  L.  T.  Bep.  K.  S.  536;  9  Q.  B. 
DiT.  736. 

Bigby,  Q.C .  and  R.O.B.  Lane  for  the  plaintiffs. — 
Sect.  56  has  not  the  limited  operation  contended 
for.  The  reference  nnder  that  section  is  to  be  for 
inquiry  and  report;  the  word  "  inquiry  "  contem- 
plates a  judicial  inquiry.    They  cited 

Coolte  T.  NawccutU  Waitrwork*  Company,  10  Q.  B. 

DiT.838: 
Dutikirk  CoUiery  Company  y.  Lever,  39  L.  T.  Bep. 
N.  S.  239;  9Ch.  Div.  20. 

Lord  EsHER,  M.B. — ^This  case  seems  to  me  very 
clear.  There  is  this  difference,  in  my  opinion, 
between  the  references  contemplated  by  sects. 
56  and  57,  namely,  that  in  the  one  case  the  court 
may  adopt,  vary,  or  reject  the  report  of  the 
referee  as  they  think  fit;  in  the  other  case  the 
report  is  in  the  position  of  a  verdict  of  a  jury  and 
can  only  be  dealt  with  in  the  same  way  and  on  the 
same  grounds  ra  a  verdict  of  a  jury  can  be  dealt 
with.  Now,  the  reference  under  sect.  56  is  to  be 
a  reference  for  inquiry  and  report.  Can  it  be 
that  the  word  "  inquiry  "  signifies  only  an  inquiry 
which  the  referee  is  to  make  with  his  own  eyes? 
I  think  not ;  it  seems  to  me  that  it  signifies  that 
the  referee  is  to  hold  an  in^uir^,  to  take  evidence, 
and  to  hold  a  judicial  inquiry  in  the  way  in  which 
such  inquiries  are  usually  held.  I  think  the  word 
"inquii7"  is  used  because  it  is  not  meant  to 
have  the  same  effect  in  the  result  as  a  trial.  I 
have  consulted  learned  judges  of  great  experience 
in  such  matters,  and,  from  what  they  have  told 
me  and  from  my  own  knowledge,  I  am  convinced 
that  the  section  has  been  treated  as  having  the 
meaning  I  have  indicated  ever  since  the  Act  came 
into  operation.  The  following  fact  also  confirms 
me  in  the  opinion  that  the  section  cannot  have  the 
more  limitc>d  meaning,  namely,  that  the  reference 
under  it  may  be  to  the  official  referee,  who  is  not 
an  expert  or  a  person  having  any  special  know- 
ledge of  particular  matters.  I  think  that  it 
would  be  a  very  strong  thing,  after  such  a  con- 
sensus of  opinion  and  practice  to  the  contrary,  to 
construe  the  section  as  the  defendants  suggest, 
and  I  think,  moreover,  that  to  do  so  would  bia  to 
limit  the  beneficial  effect  of  the  section  to  a  most 
unfortunate  extent.  I  am  of  opinion  that  the 
reference  was  under  sect.  56,  and  that  the  applica- 
tion is  rightly  made  to  this  court. 

Fbt,  L.J. — I  think  it  is  very  unfortunate  that 
in  drawing  up  these  orders  for  reference  the  forms 
given  are  not  followed  strictly,  because,  if  they 
were,  there  would  never  be  any  doubt  as  to  the 
section  under  which  the  order  was  intended  to  be 
made.  However,  I  have  no  hesitation  in  holding 
in  this  case  that  this  order  appears  on  the  face 
of  it  to  have  been  intended  to  be  made  under 
sect.  56,  because  it  is  an  order  directing  an 
inquiry  and  report.  Further,  I  have  no  doubt 
that  the  court  did  in  fact  intend  that  the  referee 
should  take  the  evidence  of  witnesses.  Such  being 
the  construction  of  the  order  of  the  court,  the 
question  argued  becomes  immaterial.  But,  as 
the  larger  question  upon  the  scope  of  sect.  56  has 
been  raised,  I  can  only  say  that  I  am  glad  that 
the  Master  of  the  Bolls  is  so  clear  upon  the  point. 
Speaking  for  myself,  I  must  say  that  I  should 
entertain  more  doubt;  I  am  doubtful  whether 
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the  intentioa  of  the  Legislatare  iras  not  merely 
to  enable  the  court  to  order  a  referee  to  make 
inquiry  into  the  matter  by  personal  obserration 
and  to  report  to  the  court,  as  distinct  from  order- 
intf  him  to  make  inquiry  by  taking  the  evidence 
of  other  persons.  Under  15  &  1 6  Vict.  c.  80,  s.  42, 
the  Court  of  Chancery  had  power  to  obtain  the 
report  of  a  scientific  expert,  and  I  am  doubtful 
whether  the  Les^latnre  mtended  to  do  more  than 
to  give  a  similar  kind  of  power  to  all  the  divisions 
of  the  High  Court.  The  form  given  in  the  ap- 
pendix to  the  roles  to  be  used  under  sect.  56 
merely  directs  an  inquiry  and  report,  while  that 
given  to  be  used  under  sect.  57  expressly  gives 
power  to  examine  witnesses.  I  think,  if  it  is 
intended  that  the  referee  under  sect.  56  should 
have  the  power  to  administer  oaths  and  examine 
witnesses,  that  it  would  be  better  for  that  power 
to  be  expressly  given  in  the  order.  But,  after 
expressing  these  doubts,  I  mast  admit  that,  as 
the  Manter  of  the  Rolls  has  said,  there  has  been, 
if  not  a  uniform,  at  any  rate  a  very  common  prac- 
tice to  treat  the  referee  under  sect.  66  as  autho- 
rised to  take  the  evidence  of  witnesses;  and  I 
think  that  this  interpretation  is  undoubtedly  a 
useful  and  a  beneficial  one.  Therefore  I  agree 
with  the  Master  of  the  Biolls  on  this  point,  though 
not  without  some  doubt. 

Lopza,  L.J. — I  think  it  is  clear  that  this  refer- 
ence was  ordered  under  sect.  56  of  the  Act. 
Sects.  56-59  and  the  vules  relating  to  them  are  not 
easy  to  construe,  and  the  forms  also  raise  a  diffi- 
culty, as  one  gives  express  power  to  examine  wit- 
nesses and  the  other  does  not.  However  sects. 
56  and  57  clearly  contemplate  different  kinds  of 
report,  one  to  be  made  to  a  court  or  judge,  the 
otner  to  be  equivalent  to  the  verdict  of  a  jury. 
The  reference  under  sect.  56  is  for  inquiry  and 
report,  and  the  question  is  whether,  nnder  those 
words,  the  referee  is  to  be  in  a  position  to  examine 
witnesses.  After  giving  the  best  consideration  I 
can  to  the  matter,  I  agree  with  the  view  expressed 
by  the  Master  of  the  BoUs. 

Ohjeetion  duaJiotoed. 

April  30,  May  2,  3,  and  \(i.—Eighy,  Q.C.  and 
M.  0.  B.  Lane  for  the  plaintiffs. — Upon  the  true 
construction  of  the  order  of  the  9th  May  1883  the 
plaintiffs  are  entitled  to  credit  in  respect  of  all 
debts  and  liabilities  of  the  company  paid  out 
of  the  testator's  advances,  whether  they  were 
existing  at  the  time  of  or  accrued  subsequently 
to  the  date  of  the  advances.  The  terms  of  the 
order  draw  no  such  distinction  as  the  defendants 
wish  to  draw,  and  it  is  not  possible  to  go  behind 
the  order,  as  it  was  an  order  of  this  court  afi^med 
by  the  House  of  Lords.  Moreover,  the  plaintiffs 
are  entitled  on  principle  to  what  they  ask.  The 
eqnitable  doctrine  of  subrogating  a  lender  of 
money  borrowed  by  a  company  ultra  viret  to  the 
rights  of  creditors  of  the  company  paid  out  of 
his  advances  was  much  discussed  in  the  case  of 
Blackburn  Building  Society  v.  Cunliffe,  Brook*, 
and  Go.  (48  L.  T.  Bep.  N.  8.  33;  22  Ch.  Div.  61). 
It  cannot  be  gathered  from  the  judgment  in  that 
case  that  the  doctrine  is  limited,  as  the  defen- 
dants suggest,  to  debts  and  liabilities  of  the  com- 
pany paid  out  of  the  advance  which  were  in 
existence  at  the  time  of  the  advance.  On  the 
contraiy,  there  is  an  indication  that  it  is  not  so, 
as  Lord  Selbome,  L.C.,  in  his  judgment,  says 
that  the  test  is  whether  the  transaction  has  really 


added  to  the  liabilities  of  the  company.  Now,, 
so  far  as  the  advance  has  been  applied  to  debts 
and  liabilities  of  the  company,  the  liabilities  of 
the  company  are  not  increased,  whether  such 
debts  and  liabilities  were  incurred  before  or  after 
the  advance.  T'he  true  principle  is,  that  equity 
regards  the  money  advanced  as  the  money  of  the 
lender  in  the  hands  of  the  company,  and  considers 
the  lender  as  entitled  to  any  property  of  the  com- 
pany which  it  finds  to  represent  the  money,  and 
therefore,  where  the  mon^  has  been  employed  in 
discharging  the  debts  and  liabilities  of  the  com* 
pany,  it  is  still  treated  in  equity  as  the  money  of 
the  lender  expended  for  the  benefit  of  the  com- 
pany. That  Deing  the  true  principle,  the  time- 
at  which  the  debts  and  liabilities  paid  off  by  th» 
advances  were  incurred  is  immaterial.  As  to  the 
money  paid  by  the  defendants'  bankers,  and  the 
money  expended  by  Green,  thej  are  both  within 
the  same  principle  ;  and  if  the  principle  is  as  the 
plaintiffs  contond,  there  is  no  logical  difference 
between  the  cases.    They  also  cited 

Ji«  Blaekbwm  Benefit  Bvilding  Society,  21  Ch.  Bir. 

m; 

WalUm  V.  Xdgt,  52   L.   T.   Bep.  N.  8.  666;   1» 

App.  Caa.  33; 
KnateMmU  v.  BaHett,  42  L.  T.  Bep.  N.  S.  421; 

13  Ch.  Div.  696. 

Sir  Soraee  Bavey,  Q.C.  and  Kirby  for  the  defen- 
dants.—The  order  of  the  9th  May  1883  i« 
ambiguous  upon  the  point,  and  the  court  will 

construe  the  order  with  reference  to  what  is  the 
true  equity  doctrine  of  subrogation  in  such  cases. 
The  contention  of  the  plaintiffs  puts  much  too 
wide  a  construction  upon  that  doctrine — so  wide, 
indeed,  that  borrowing  money  tdtra  vires  will  no 
no  longer  be  forbidden  if  their  contontion  is 
accepted,  because,  in  order  to  recover  money  so 
lent,  it  will  be  only  necessary  to  show  that  it  has 
been  applied  to  the  purposes  of  the  company, 
or,  in  other  words,  that,  as  between  the  directors 
of  the  company  emd  the  shareholders,  it  has  not 
been  misapplied.  This  is  exemplified  here  in  the 
case  of  Mr.  Grreen ;  he  was  in  no  sense  a  creditor 
of  the  company,  and  the  money  expended  by  him 
was  to  a  great  extent  expended  in  the  payment 
of  wages  falling  dne  after  the  receipt  of  the 
money  by  him,  and  in  the  ordinary  day-by-day 
expenses  of  the  company.  To  hold  the  plaintiffs 
entitled  to  credit  for  these  amounts  because  they 
were  paid  out  of  the  moneys  advanced  before 
they  accrued,  is  practically  to  abrogate  the  rules 
forbidding  borrowing  vltra  vires,  and  opens  the 
door  to  enable  companies  with  limited  borrowing 
powers  to  borrow  without  limit.  The  true  prin- 
ciple is,  that  the  doctrine  of  subrogating  the 
lender  to  the  rights  of  creditors  paid  out  of  his 
advance  only  applies  to  debts  and  liabilities  paid 
out  of  the  advance  which  existed  at  the  time  of 
the  advance.    They  cited 

Be  Corh  and  Toughal  BaChpay  Company,  21  L.  T. 
Bep.  N.  S.  47 ;  L.  Bep.  4 Ch.  754; 

fia  German  Mining  Company,  4  De  Ot.  M.  4b  0. 19. 


Big^,  Q-C.  in  reply. 


Ottr,  adv.  vuU. 


May  27. — ^The  judgment  of  the  court,  ot  which 
the  following  extract  is  material  to  this  report, 
was  read  by 

Frt,  L.J.— The  questions  which  now  require 
determination  in  this  case  arise  from  the  applica- 
tion of  the  order  of  thit,  court  of  the  9th  May  1883 
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to  the  facts  as  found  bj  Mr.  Bobinson,  the 
special  referee,  named  in  the  order.  By  that 
<»der  it  was  directed  that  judgment  should  be 
entered  for  25,0002.  and  interest,  and  in  addition 
thereto  for  so  much  and  so  much  only  of  the  sums 
advanced  to  the  defendant  company  by  the  Bock 
Life  Assurance  Company  and  Baron  Wenlock  as 
■was  employed  in  the  payment  of  any  dobis  or 
liabilities  of  the  defendant  company  properly 
payable  by  them,  with  interest  from  the  respectiTe 
dates  of  such  employment.  It  appears  that  some 
of  the  moneys  were  applied  in  payment  of  debts 
and  liabilities  properly  payable  by  the  company 
at  the  date  of  tbe  advances,  and  some  in  payment 
of  debts  and  liabilities  which  arose  or  became 
properly  payable  at  dates  subsequent  to  the 
advances.  The  defendant  company  contend  that 
only  the  advances  employed  in  payment  of  debts 
and  liabilities  actually  payable  at  the  date  of  the 
advance  can  be  brought  within  the  operation  of 
the  direction  of  the  order.  The  plaintiffs  contend 
that  all  these  advances  are  within  the  direction,  and 
that  the  date  of  the  accruer  of  the  liability  is 
immaterial.  We  are  of  opinion  that  the  plaintiffs' 
contention  onght  to  prevail.  We  are  not  at 
liberty  to  travel  beyond  or  review  the  declaration 
contained  in  the  order  of  the  9th  May  1883,  which 
is  binding  on  ns  not  only  as  a  decision  of  this 
court  bnt  by  reason  of  its  affirmation  by  the 
House  of  Lords;  and  in  oar  opinion  tbe  order 
rightly  bears  the  wider  construction.  It  is  silent 
as  to  any  limit  of  time  within  which  the  liabilities 
are  to  accrue,  or  within  which  they  are  to  be  paid ; 
and  by  fixing  the  respective  dates  of  the  employ- 
ment of  the  sums  as  the  periods  of  time  from 
which  interest  is  to  run,  it  seems  to  indicate  that 
the  date  of  the  employment  and  not  of  the  advance 
is  the  material  one.  If  the  court  had  intended 
any  snob  limitations  of  tbe  inquiry  as  that  now 
contended  for  by  the  defendants,  we  think  that  it 
would  have  found  expression,  if  not  in  the  formal 
order,  at  any  rate  in  the  oral  judgments,  but  we 
can  find  no  trace  of  it.  But  we  go  farther  and 
say  that,  in  our  iud|^ent,  the  eqaity  in  question 
knows  of  no  sach  limitation  as  that  suggested. 
This  eqaity  is  based  on  a  fiction,  which,  like  all 
legal  fictions,  has  been  invented  with  a  view  to  the 
furtherance  of  justice.  The  court  closes  its  eyes 
to  the  trne  facts  of  the  case,  viz.,  an  advance  as  a 
loan  by  the  ^ttom-lender  to  the  company,  and  a 
payment  by  the  company  to  its  creditors  as  out  of 
Its  own  moneys ;  and  assumes  on  the  contrary 
that  the  quatv-lender  and  the  creditors  of  the 
company  met  tcMi;ether,  and  that  the  former 
advanced  to  the  latter  the  amount  of  his  claim 
%^in8t  the  company,  and  took  an  assignment  of 
that  claim  for  his  own  benefit.  There  is  no  reason 
that  we  can  find  for  supposing  that  this  imaginary 
transaction  between  the  ^ua«t-lender  and  the 
creditor  was  confined  to  the  day  and  hoar  of  the 
advance  of  the  money  to  tbe  company.  In  the 
coffers  of  the  company  the  money  regally  advanced 
as  a  loan  is  still  thought  of  by  the  court  as  the 
money  of  the  ouom-lender,  and  the  court,  as  the 
author  of  the  benevolent  fiction  on  which  it  acts, 
can  fix  its  own  time  and  place  for  the  enactment 
of  the  supposed  bargain  between  the  two  parties 
who  have  met  and  contracted  together  only  in  the 
inu^nation  of  the  court.  The  true  limit  of  the 
doctrine  we  conceive  to  be  stated  by  Lord 
Selbome,  L.O.,  in  delivering  the  judgment  of 
this  court  iu  the  case  of  the  Blackburn  Building 


Society  v.  Cunliffe,  Brooke,  and  Co.  {ubi  sup.) :  "  The 
test,"  said  he,  "  is,  has  the  transaction  really 
added  to  the  liabilities  of  the  company  P  If  the 
amount  of  the  company's  liabilities  remains  in 
substance  aochanged,  but  there  is  merely  for  the 
convenience  of  payinent  a  chan^  of  creditor, 
there  is  no  substantial  borrowing  in  the  result,  so 
far  as  relates  to  the  position  of  the  company. 
Begarded  in  that  light,  it  is  consistent  witn  the 
general  principle  of  equity  that  those  who  pay 
legitimate  demands  which  they  are  bound  in  some 
way  or  other  to  meet,  and  have  had  the  benefit  of 
other  people's  money  advanced  to  them  for  that 
purpose,. shall  not  retain  that  benefit  so  as,  in 
substance,  to  make  those  other  people  pay  their 
debts.  I  teJce  that  to  be  a  principle  sufficiently 
Bonnd  in  equity,  and  if  the  result  is  that  by  the 
transaction  wmch  assumes  the  shape  of  an  ad- 
vance or  loan,  nothing  is  reallv  added  to  the 
liabilities  of  the  company,  there  has  been  no  real 
transgression  of  the  principle  on  which  they  are 
prohibited  from  borrowing.  Now,  the  payment 
of  bond  fide  liabilities  arising  or  accruing  subse- 
quently to  the  actual  date  of  the  advance  has  in 
no  way  really  added  to  the  liabilities  of  the  com- 
pany, and  therefore  in  no  way  transgresses  the 
l>oundaries  of  the  doctrine  as  laid  down  by  this 
court  in  the  case  to  which  we  have  referred.  Sir 
Horace  Davey  forcibly  warned  us  of  the  danger  of 
the  proposition  which  we  have  laid  down,  and 
said  that  it  would  afford  to  companies  a  facile 
means  of  evading  tbe  limit  of  their  borrowing 
powers.  But  the  danger  appears  to  us  imaginary. 
We  do  not  think  that  capitalists  will  be  found 
knowingly  and  willingly  to  advance  money  in  the 
hope  of  recovering  it  on  the  ^ound  of  some  future 
subrogation  to  the  future  rights  of  some  future 
creditor.  The  doctrine  has  rarely,  if  ever,  done 
more  for  anyone  than  snatch  a  few  brands  from 
the  burning.  In  the  present  case  the  utmost 
extension  of  the  doctrine  will  leave  the  plaintiffs 
heavy  losers.  The  next  question  arises  in  this 
way :  Certain  creditors  of  the  company  were  paid 
by  the  bankers  of  the  company ;  these  bankers 
were  M^d  by  the  advances  of  the  Rock  Company  or 
Lord  Wenlock.  Are  the  plaintiffs  entitled  to  be 
subrogated  to  the  rights  of  these  creditors  P  It 
appears  to  us  that  they  are  entitled  to  be  so 
subrogated ;  that  the  rights  of  the  bankers,  which 
they  obtained  by  subrogation  from  the  creditors 
whom  they  paid,  was  an  equitable  liability  of  the 
company ;  and  that  for  the  purposes  of  this  in- 
quiry it  is  immaterial  whether  the  rights  of  the 
creditors  accraed  before  or  after  the  advances  by 
the  bankers,  or  the  Bock  Company,  or  Lord 
Wenlock.  A  similar  question  was  discussed  as 
to  a  Mr.  Green,  who  was  a  managing  director 
and  agent  of  the  company,  and  to  whom  payments 
were  made  by  the  company  out  of  which  he  made 
disbursements  for  the  company.  It  was  argued 
that  the  inquiry  must  stop  at  the  first  payment  by 
the  company.  But  we  can  find  no  ground  for 
this  contention.  To  follow  the  money  into  a 
debt  or  liability  of  the  company  does  not  add  to 
the  liabilities  of  the  company,  wheth<3r  that  pur- 
suit be  through  one  or  more  hands  and  by  one  or 
more  steps.  It  is  conceded  that,  under  the  order 
of  the  9th  May  1883,  the  plaintiffs  are  entitled  to 
the  25,0007.,  and  so  much  of  the  sums  advanced 
beyond  the  25,0002.  as  was  expended  in  satisfac- 
tion of  the  debts  and  liabilities  of  the  company. 
The  plaintiffs  contend  that  they  are  entitled,  in 
igitizedbyV^OOgle 
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addition  to  this,  to  so  much  of  the  25,0001.  itself 
as  was  so  expended.  They  contend  that  this  is 
given  to  them  by  the  express  terms  of  the  order, 
and  that  the  point,  therefore,  is  not  open  to  further 
consideration.  We  do  not  so  read  tne  order;  for 
it  appears  to  ns  that  the  25,0002.  is  dealt  with 
separately  in  the  first  place,  and  that  the  rest  of 
the  order  deals  with  sums  in  every  respect  out- 
side of  and  beyond  the  25,000{.  The  words  in  the 
order  "  in  addition  "  exclude,  in  our  opinion,  all 
further  consideration  both  of  the  borrowing  of 
the  25,000{.  and  of  its  application.  And,  in  our 
opinion,  this  is  right  in  point  of  reason  and  prin. 
ciple;  for  the  25,000{.  having  been  validly  bor- 
rowed became  part  of  the  moneys  of  the  company 
as  much  as  the  original  subscriptions  of  the 
members  or  the  produce  of  sales  of  its  lands; 
and  no  application  by  the  company  of  its  own 
moneys  to  the  payment  of  its  own  debts  can  be 
conceived  of  as  a  transaction  between  a  quasi- 
lender  to  the  company  and  the  creditors  of  the 
company,  or  lead  to  a  subrogation  of  the  creditors' 
rights  to  the  stranger.  If  the  plaintiffs  were  to 
be  subrogated  to  the  rights  oi  those  creditors 
who  were  paid  with  the  25,0002.,  we  do  not  see 
why  they  should  not  be  subrogated  to  the  rights 
of  every  creditor  paid  by  the  company  with  its 
own  moneys  from  any  source  whatever.  The 
matter  must  be  referred  back  to  the  referee  with 
the  following  declarations,  and  the  costs  of  the 
hearing,  which  has  led  to  partial  success  and 
failure  on  each  side,  must  be  costs  in  the  cause. 

[The  declarations  above  referred  to  were,  so  far 
as  material  to  this  report,  that  the  plaintiffs  were 
entitled  to  credit  in  respect  of  all  debts  and  lia- 
bilities of  the  company  which  had  been  paid  out 
of  the  sums  advanced  by  the  Rock  Insurance 
Company  or  bv  Lord  Wenlock,  whether  such 
debts  and  liabilities  existed  at  the  time  of  or 
accrued  subsequently  to  the  dates  of  the  re- 
spective advances;  that  the  plaintiffs  were  en- 
titled to  credit  in  respect  of  all  debts  and  liabilities 
of  the  company  which,  having  been  paid  by  the 
defendants'  bankers  or  others,  had  been  paid  or 
ultimately  repaid  to  them  out  of  any  sums  ad- 
vanced by  the  Bock  Insurance  Company  or  by 
Lord  Wenlock,  whether  such  debts  or  liabilities 
existed  at  the  time  of  or  accrued  subsequently 
to  the  dates  of  the  respective  advances  or  the 
dates  of  the  payments  by  the  bankers  or  others ; 
that  the  plaintiffs  were  entitled  to  credit  in 
respect  of  all  debts  and  liabilities  of  the  com- 
pany paid  by  Green  out  of  moneys  paid  to  him 
by  the  company,  whether  such  debts  or  liabilities 
existed  at  the  time  of  or  accrued  subsequently  to 
the  receipt  by  him  of  the  moneys  out  of  which  he 
paid  them ;  and  that  the  plaintiffs  were  not 
entitled  to  be  allowed  anything  in  respect  of  debts 
or  liabilities  of  the  defendants  paid  out  of  the 
25,000L  validly  borrowed.] 

Solicitors  for  plaintiffs,  Emmet,  Son,  and 
Shibba. 

Solicitora  for  defendants,  Ashurst,  llorris, 
Orisp,  and  Co. 


Tuesday,  May  17. 

(Before  Fry  and  Lofeb,  L.JJ.) 

Lton  v.  Moksis  and  another;    Mutttai.  Loan 

Fund  Association,  Claimants,  (a) 

Practice  —  Appeal  —  Interpleader  —  Summarif 
decision  of  judge — Leave  to  appeal — Gommon 
Law  Procedure  Act  1860  (23  ^  24  Vict.  c.  126),. 
s.  V7—R.  a.  C.  1883,  Order  LVIL,  rr.  8, 11. 

A  decision  in  a  summary  manner,  by  a  judge  at 
chambers  upon  an  interpleader  summons,  under 
Order  LVIL,  r.  8,  is  final  and  conclusive,  and  no 
appeal  lies  from  such  decision  even  with  leave, 
there  being  no  power  to  give  leave  to  appeal. 

Judgment  of  Qu«en'«  £ene&  Division  {Day  and 
WiUs,  JJ.)  affirmed. 

This  was  an  appeal  from  a  jadgment  of  the 
Qneen's  Bench  Division  (Day  and  Wills,  JJ.), 
reported  at  56  L.  T.  Bep.  N.  S.  915. 

A  creditor  of  the  grantors  of  a  bill  of  sale 
obtained  judgment  against  them,  and  the  sheriff 
on  going  in  to  levy  execution  upon  the  judgment 
found  that  their  goods  were  claimed  by  the 
grantees  of  the  bill  of  sale. 

The  sheriff  thereupon  took  out  an  interpleader 
summons,  and  before  the  judge  in  chambers 
counsel  for  the  parties  agreed  that  the  question 
tnmed  upon  a  point  of  law,  and  that  there  was  no 
reason  why  the  learned  judge  should  not  dispose 
of  it.  Thereup>on  Huddleston,  B.,  the  judge  in 
chambers,  disposed  of  the  issue  between  the 
parties  and  decided  in  favour  of  the  claimants, 
nolding  the  bill  of  sale  valid. 

Subseauently  the  execution  creditor  applied 
ex  parte  for  leave  to  appeal,  and  obtained  it. 

On  appeal  to  the  Qneen's  Bench  Division  the 
claimants  took  the  preliminary  objection  that 
there  was  no  appeal  from  the  decision  in  a  sum- 
mary manner  of  a  judge  at  chambers  in  an  inter- 
pleader proceeding,  even  though  leave  to  appeal 
be  given.  The  Queen's  Bench  Division  (Day  and 
Wills,  JJ.)  so  held,  and  dismissed  the  appeal : 
(56  L.  T.  Rep.  N.  8.  915.) 

The  execution  creditor  appealed  to  the  Court 
of  Appeal. 

A.  T.  Lawrence  and  Cluer  in  suppwrt  of  the 
appeal. — It  ought  not  to  be  taken  that  it  was  by 
consent  that  the  motion  was  heard  by  the  judge 
in  chambers,  so  as  to  bring  the  case  under  Order 
LVII.,  r.  8.  Counsel  merely  assented  that  there 
was  no  fact  in  dispute,  and  that  only  a  question 
of  law  remained  to  be  determined,  and  that  ques- 
tion of  law  was  then  determined  by  the  learned 
judge  under  Order  LVII.,  r.  9,  and  there  is  there- 
fore a  right  of  appeal.  But,  even  if  it  is  to  be 
taken  that  the  case  was  heard  at  chambers  hj 
consent  under  rule  8,  there  is  still  an  appeal.  It 
wus  then  simply  a  hearing  by  consent  under  the 
first  part  of  rule  8,  the  jud^e  not  having  been 
asked  to  decide,  nor  having  decided,  that  it  was  a 
proper  case  to  deal  with  in  a  summary  way.  In 
such  a  case  there  is  nothing  to  restrict  the  right  of 
appeal,  and  therefore  leave  to  appeal  may  be  g^ven 
under  Order  LVII.,  r.  11,  and  such  leave  was 
given  in  this  case.  The  only  thing  which  can 
restrict  the  right  of  appeal  is  sect.  17  of  the 
Common  Law  Procedure  Act  1860,  and  that 
rofers  only  to  decisions  under  sect.  14  of  that 
Act,  where  the  judge  is  of  opinion  that  the  case 
is  a  proper  one  to  be  disposed  of.    In  all  other 
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•cases  there  was  an  appeal  under  1  &  2  Will.  4, 
c.  58,  B.  4:  (Shoribrid^e  v.  Young,  12  M.  &  W.  6.) 
The  law  still  remains  the  same,  except  that 
by  Order  LYII.,  r.  11,  it  is  now  necessary  to  have 
leave  to  appeal  given. 

Wool/  for  the  claimants. — [Fet,  L.J. — ^We  are 
of  opinion  that  the  case  was  heard  at  chambers  by 
<»nsent  under  rule  8,  and  you  may  argue  it  upon 
that  assumption.]    He  was  stopped. 

Fbt,  L.J. — I  think  that  this  case  is  not  entirehr 
free  from  difficnity,  because  it  seems  to  me  dim- 
•cult  to  interpret  rule  11  of  Order  LVII.  in  a  way 
which  shall  be  entirely  satisfactory.  I  have,  how- 
«ver,  come  to  the  conclusion  that  the  object  of 
the  exception  in  the  rule  was  to  obviate  any 
collision  oetween  the  direction  contained  in  the 
rule  and  the  provisions  of  any  existing  statnte. 
Now,  what  were  the  provisions  of  existing  statutes 
as  to  interpleader  r  There  was  first  the  Act 
of  1  A  2  Will.  4,  c.  58.  That  Act  in  its  Ist 
section  gave  power  to  determine  the  merits  of  the 
claims  and  dispose  of  them  in  a  summary  manner, 
with  the  consent  of  the  plaintifE  and  the  claimant, 
and  it  is  ojbvious  that  under  that  section  the 
judge  exercised  a  consensnal  jurisdiction  vested 
in  nim  by  statute.  Then  by  the  2nd  section 
the  decision  of  the  court  or  judge  in  a  summary 
manner  is  to  be  final  and  conclusive  against  the 
parties  and  all  persons  claiming  under  them.  I 
do  not  think  that  took  away  any  right  of  appeal, 
because  none  had  been  given,  and  I  conceive  that 
there  would  be  no  right  of  appeal  from  the  decision 
of  a  judge  at  chambers  acting  under  a  statute 
unless  it  were  given  by  the  statute.  The  statute, 
however,  does  go  on  to  give  an  appeal  by  sect,  4, 
by  which  it  Ls  provided  that  "  every  order  to  be 
made  in  pursuance  ef  this  Act  by  a  single  judge 
not  sitting  in  open  court  shall  be  liable  to  be 
rescinded  or  altered  by  the  court  in  like  manner 
as  other  orders  made  by  a  single  judge."  The 
short  result,  therefore,  of  that  statute  was  to  give 
power  to  a  judge  at  chambers  to  dispose  final^  of 
matters  coming  before  him  by  consent,  and  to 
make  his  decision  in  such  matters  conclusive  and 
incapable  of  appeal.  That  is  within  the  exception 
in  Order  LVIL,  r.  11.  The  next  question  is, 
whether  the  law  was  altered  by  the  Statute  Law 
Bevision  and  Civil  Procedure  Act  1883  (46  &  47 
Vict,  c  49),  by  which  the  Act  of  Will.  4  was 
repealed.  The  preamble  recites  that  various 
enactments  ^mentioned  in  the  schedule  to  the 
Act)  which  relate  chiefly  to  civil  procedure  or 
matters  connected  therewith,  and  which  may  be 
regarded  as  spent  or  have  ceased  to  be  in  force  or 
have  become  unnecessary,  or  the  subject-matter 
whereof  is  provided  for  by  the  Judicature  Act  1873, 
and  the  Acts  amending  it,  or  rules  made  pur- 
suant thereto,  or  from  other  reasons,  may  pro- 
perly be  repealed.  Therefore  one  reason  given  for 
repealing  the  enactments  is,  that  they  are  dealt 
with  under  the  Judicature  Acts  and  Bules,  and  I 
think  it  is  plain  that  the  Legislature  was  not 
intending  to  alter  the  existing  law,  but  onlv  to 
repeal  the  statute  because  the  matter  had  been 
dealt  with  by  the  rules.  Then  there  is  another 
point  which  arises  from  the  fact  that  the  statute 
of  Will.  4  was  not  the  only  one  that  dealt  with 
the  matter,  there  was  also  the  Common  Law  Pro- 
cedure Act  1860,  which  was  in  force  when  the 
rules  were  made.  By  sect.  14  of  that  Act  power 
was  given  to  a  court  or  judge,  in  cases  where  it 


was  desirable,  to  determine  the  matter  in  a 
summary  maimer  at  the  request  of  either  party. 
That  was  a  summary  jurisdiction  which  was  new ; 
and  then  it  was  provided  by  sect.  17  that  the 
decision  of  a  court  or  judge  in  a  summary  manner 
should  be  final.  So  far  as  it  goes,  that  is  a  repe- 
tition of  1  &  2  Will.  4,  c.  58,  B.  2 ;  bnt  what  is  the 
meaning  of  the  words  "  tho  decision  of  a  court  or 
judge  in  a  summary  manner  shall  be  final  and 
conclusive  P "    Do  they  only  refer  to  the  new 

1'urisdiction  under  sect.  14  of  the  Common  Law 
Procedure  Act  1860,  or  do  they  include  the 
summmary  jurisdiction  by  consent  under  the  Act 
of  Will.  4  P  I  incline  to  think  that  the  section 
includes  all  the  ways  of  getting  a  summary  de- 
cision, though  I  cannot  say  that  I  think  the 
question  an  easy  one  to  decide ;  and  I  think  that 
view  is  strengthened  by  the  fact  that  the  Legis- 
lature repealed  the  statute  of  Will.  4,  but  left 
sect.  17  of  the  Common  Law  Procedure  Act 
untouched ;  they  would  not  have  done  that  unless 
thev  had  thought  that  the  latter  statute  dealt 
with  the  whole  matter.  If  that  view  is  a  true  one, 
then  the  exception  in  rule  11  finds  a  stati:'<ie  on 
which  it  can  be  grafted.  It  was  suggested  that 
the  provision  that  the  decision  should  be  final 
and  conclusive  did  not  preclude  an  appeal,  but 
upon  that  point  the  case  of  Waterhoiua  v.  Oiliert 
(62  L.  T.  Eep.  N.  S.  784;  16  Q.  B.  Div.  669)  is  in 
point.  I  am  therefore  of  opinion  that  the  decision 
of  the  Queen's  Bench  Division  was  right,  and  the 
appeal  must  be  dismissed. 

liOFJES,  L.J. — I  am  of  the  same  opinion.  I  think 
it  is  somewhat  difficult  to  understand  rule  11  of 
Order  LYII.,  but  I  think  its  intention  was  to 
preserve  existing  legislation;  therefore  it  becomes 
necessary  to  consider  what  the  existing  legisla- 
tion was.  The  Act  of  1  &  2  Will.  4,  c.  68,  pro- 
vides for  summary  orders  in  interpleader  pro- 
ceedings by  consent,  and  enacts  that  the 
summary  decision  of  a  court  or  judge  shall  be 
final  and  conclusive.  But  ISr.  Lawrence  argues 
that  the  4th  section  shows  that  it  was  not  intended 
to  take  away  the  right  of  appeal  from  a  judge  in 
chambers.  That  is  not  the  way  in  which  I  read 
sect.  4.  I  understand  it  to  mean  that  an  appeal 
lies  against  interpleader  orders  made  by  a  single 
judge  just  as  agamst  other  orders ;  but  orders  oy 
consent  were  not  subject  to  appeal,  aud  so  sect.  4 
does  not  affect  them.  I  think,  therefore,  that  the 
result  of  that  Act  was  to  give  to  a  judge  in  chambers 
a  summary  jurisdiction  oy  consent  in  interpleader 
matters  from  which  there  was  no  appeal.  That 
was,  I  take  it,  the  law  existing  at  the  time  when 
rule  11  of  Order  LVII.  came  into  force.  It  is 
true  that  the  Act  of  Will.  4  was  repealed  by  the 
Statute  Law  Bevision  Act  1883,  but  that  seems 
to  have  been  done  apon  the  ground  that  its  pro- 
visions were  preserved  by  the  Judicature  Bules 
and  Orders.  There  was  also  in  force,  at  the  time 
when  rule  11  came  into  force,  sect.  17  of  the 
Common  Law  Procedure  Act  1860,  which  is 
included  in  the  (exception  in  rule  11.  It  was 
argued  that  sect.  17  only  applies  to  the  preceding 
14th  section  of  the  same  statute,  but  I  cannot 
understand  why  such  a  limited  interpretation 
should  be  pnt  upon  it,  and  I  think  it  must  apply 
to  every  exercise  of  summary  jurisdiction,  whether 
under  sect.  14  of  the  same  Act  or  under  the 
previous  Act.  It  seems  to  me  unreasonable  to 
say  that  there  is  no  appeal  when  only  one  partv 
consents,  but  that  there  is  an  appeal  when  botn 
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parties  consent,  to  snbmit  to  the  jnrisdiction  of 
the  judge.  The  only  other  matter  is  the  tme 
interpretation  of  the  words  "final  and  concln- 
sive,  but  that  has  been  determined  hj  Water- 
house  T.  Gilbert  («&«  tvp.).  I  think  the  appeal 
must  be  dismissed.  Appeal  dismissed. 

Solicitors  for  ezecntion  creditor,  JR.  Frederidc 
Bill  and  Co. 

Sohcitor  for  claimants,  Walter  Beard. 


Tuesday,  Feb.  15. 
(Before  Lord  Esbzh,  If  .B.,  Bovzn  and  Fbt,  L. JJ.) 

Thb  Augusta,  (o) 
Collision — Port  of  Havre^French  law — Compul- 
sory pilotage — Duties  of  pilot. 
Although  the  employment  of  apilot  by  a  vessel  enter- 
ing the  port  of  Havre  is,  by  French  law,  compul- 
sory, such  pilot  does  not  a«  of  right,  cu  is  the  case 
in  England,  supersede  the  master  and  take  charge 
of  the  ship,  but,  according  to  French  decisions,  the 
tnoMer  remains  in  charge,  the  pilot  being  merely 
his  adviser ;  hence,  though  the  master  may  allow 
such  pilot  to  take  charge  in  fact,  the  owners  are 
tiot  exempted  from,  liability  for  damage  done  to 
another  ship  by  the  negligence  of  the  pilot. 
This  was  an  appeal  by  the  defendants  in  a  collision 
action  from  a  decision  of  Sir  James  Hannen  find- 
ing their  steamship  the  Augusta  solely  to  blame 
for  a  collision  with  the  plaintiffs'  steamship  the 
Chilian. 

The  collision  occnrrad  at  abont  1  p.m.  on  the 
12th  Jan.  1886  in  the  Baasin  le  I'Eure  at  Havre. 

The  plaintifis'  steamship  the  Chilian  was  lying 
moored  to  the  quay  in  the  Bassin  de  I'Eure  when 
she  was  run  into  by  the  Augusta. 

The  defendants  denied  that  the  collision  was 
cansed  by  the  negligence  of  themselves  or  their 
servants,  and  alleged  that  it  was  solely  cansed  by 
the  negligence  of  the  pilot  who  was  in  charge  by 
compnTsion  of  law. 

Sir  James  Hannen  found  that  the  collision  was 
occasioned  by  the  negligence  of  the  defendants' 
pilot,  but  gave  judgment  for  the  plaintiffs  on 
the  ground  that,  according  to  the  French  law, 
the  pilot  was  not  compnlsorily  in  charge,  and  did 
not  supersede  the  authority  of  the  master. 

On  the  question  of  compulsory  pilotage   the 

flaintiffs  and  defendants  respectively  called  a 
'rench  advocate  to  give  evidence  as  to  the  law 
connected  therewith.  On  behalf  of  the  plaintiffs 
it  was  alleged  that  the  functions  of  the  pilot 
were  confined  to  assisting  the  master  in  the  navi- 

tation  of  the  ship  by  pointing  out  the  local 
angers,  and  the  like.  On  behalf  of  the  defen- 
dants it  was  alleged  that  the  pilot  superseded  the 
authority  of  the  master,  and  that  the  master  was 
bound  to  give  up  the  navigation  of  the  ship  to 
the  pilot. 

As  a  matter  of  fact,  the  orders  as  to  the  navi- 
gation were  given  by  the  pilot  and  transmitted  by 
tne  master  to  the  crew.  The  further  facts  are 
fully  stated  in  the  report  of  the  case  below  (6  Asp. 
Mar.  Law  Gas.  58;  56  L.  T.  Rep.  N.  S.  58). 

The  following  decrees  of  the  French  Govern- 
ment, containing  pilota^  regnlations,  were 
referred  to,  and  are  material  to  the  decision : 

(a)  Bciwrted  bjr }.  P.  Asfinall  and  BuTun  Aifkall,  Eiqn., 
BaTTiit«t»«t-Law 


Dderet  du  12  DSctmbre  1806,  contenant  Reglement  ntr  le 
Service  du  Pilotage. 

Art.  34.  Tout  bitiment  entrant  on  sortant  d'nn  port, 
devant  avoir  nn  pilote,  si  nn  capitaine  refnsait  d'en 
prendre  nn,  il  serait  tenn  de  le  payer  comme  g'il  s'en  etut 
servi.  Dana  oe  cae,  il  demenrera  responsable  des 
dvdnements ;  et,  a'il  perd  le  b&timent,  sera  jng^  snivant 
I'article  31  da  present  r^^Iement.  Sent  ezoept^g  de 
robligation  de  prendre  nn  pilote :  les  maltres  an  grand 
et  petit  cabota^,  commandant  des  batiments  franfais 
an-dessons  de  qnatre-vingts  toneanz,  loraq'nilB  font 
habitaellement  Ui  navigation  de  port  en  port  et  qn'ils 
pratiqnent  I'embonchure  des  rivieres.  Mais  les  pro- 
pri^tuies  des  navires  ohargenis  on  tons  antre» 
inWress^B  pourront  contraindre  les  captaines,  maitree, 
oo  patrons  &  prendre  des  pilotes,  et  iUi  aoront  la  facnlt£ 
de  les  ponrBoirre  devant  les  tribunaox,  en  cas  d'avaries, 
^chonementSj  et  naofrages  occasionn£s  par  le  refos  de 
prendre  nn  pilote. 

Art.  35.  n  est  express^ment  djfendn  anz  pilotea 
de  qnitter  les  navires  qn-ila  oondniront,  avant  qn'iUt 
Boient  anor^s  dans  les  rades  on  amarr^s  dans  lea  porta, 
ainsi  qne  d'abandonner  cenz  qn'ils  aortiront  avant 
qn'ils  Boient  en  pleine  mer,  an-dela  des  dangera, 
k  peine  de  la  perte  de  lenrs  salaries,  de  trentre  francs 
d'amende,  d'interdiction  pendant  qninze  jonra  et  de 
pins  fortes  pnnitiona  s'il  j  a  lien.  II  eat  defendn  anx 
capitaines  de  retenir  lea  pilotea  an-del&  da  paaaage 
dea  dangera,  et  anx  pilotes  de  monter  k  bord  oontre  le 
gzi  dea  capitainea. 

D^cret  du  29  AoUt  ISSi.— Pilotage  de  la  Seine. 

Art.  216.  Toot  autre  b&timent  destine  poar  le  Havre 
oa  Honflenr,  on  qai  £tant  destini  poor  la  Seine,  doit 
reUoher  dana  Van  de  ces  deaz  porta,  est  tena  de 
recevoir  le  pilcte  de  I'exteri^nr  qoi  se  presente  le 
premier.  Bans  pouToir  le  refaser  sons  pr^tezte  d'nn 
trop  grand  dloignement ;  tontefois.  lea  pilotes  dn  Havre 
ne  penvent  monter  les  navires  destinies  poor  Honflenr, 
et  reciproqnement,  oenz  de  ce  dernier  port  ne  peavent 
£tre  refns  k  bord  des  navires  destinies  ponr  le  Havre  <)ae 
dans  le  cas  oil  il  n'y  aarait  pas  en  vue  an  pilot  do  liea 
de  destination  se  dirigeant  sar  le  b&timent. 

Art.  244.  Les  pilotes  ne  penvent  exiger  anonn  salaire 

Soar  le  passage  da  port  dans  I'nn  des  bassins,  on  de  I'nn 
es  basaina  dana  le  port,  k  la  meme  mar6e  d'entrfe  on  do 
aortie.  Tont  pilote  reqnis  ponr  passer  an  navire  d'nn 
bassin  dans  on  aatre  re90it  troia  uancs. 

Sir  Waller  PhilUmore  and  J.  P.  AspinaU,  for  the 
defendants,  in  support  of  the  appeal. — ^The  defen- 
dants are  entitled  to  judgment  upon  the  plea  of 
compulsory  pilotage.  According  to  the  true  con- 
structions 01  the  French  decrees  on  this  subject, 
the  pilot  does  in  effect  supersede  the  authority 
of  the  master.  The  case  of  The  Guy  liannering 
(4  Asp.  Mar.  Law  Cas.  563  ;  7  P.  Div.  132;  46 
L.  T.  Bep.  N.  S.  905),  upon  which  the  learned 
President  based  his  decision,  is  not  in  point.  The 
Suez  Canal  B«gnlations  which  weft  under  con- 
sideration  in  that  case  are  very  different  from  the 
French  decrees  applicable  to  the  pilota^  in  this 
case.  Should  the  court  accept  tne  evidence  of 
the  advocate  called  on  behalf  of  the  plaintiffs, 
then  it  is  submitted  that  the  reasoning  of  the 
French  decisions  upon  which  that  evidence  is 
based  is  incorrect  and  contrary  to  the  principles 
of  English  law.  This  pilot  was,  in  fact,  forced 
upon  the  defendants,  and  their  vessel  was  neoes- 
sarily  intrusted  to  his  sole  chaive,  and  hence,, 
on  the  authority  of  The  Halley  (18  L.  T.  Bep. 
N.  S.  879;  3  Mar.  Law  Cas.  O.  S.  131;  L.  Bep. 
2  P.  0.  193),  the  defendants  are  relieTed  from 
responsibility  for  his  negligence.  To  found  anr 
liability  against  the  defendants,  the  plaintifb 
must  establish  negligence.  If,  then,  the  pilot  is- 
only  to  be  looked  upon  as  an  adviser,  he  is 
equivalent  to  a  living  chart,  and,  as  he  was  a 
duly  qualified  pilot,  the  master  was  justified 
in  regarding  him  as  a  competent  adviser,  and  in 
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foUowing  his  advice  as  to  the  navigation  of  the 
'veesel.  The  defendants  can  only  be  made  liable 
through  their  .servant  or  agent,  and,  as  according 
to  French  law  the  master  is  not  personally 
responsible  if  a  pilot  is  on  board,  there  is  no 
one  through  whom  the  defendants  can  be  made 
liable. 

BuehniU,  Q.C.,  Eaikes,  and  Beard,  tor  the 
respondents,  were  not  called  upon. 

Lord  EsREB,  M.R. — This  is  a  perfectly  plain 
case  according  to  the  authorities.  I  will  not  go 
-farther  than  the  authorities  in  this  case.  In 
the  case  of  The  HaUey  {uhi  sup.)  the  duties 
of  the  pilot  in  his  relation  to  the  master  and 
"SB  to  the  power  of  the  master  with  regard  to 
him,  were  stated  in  a  statement  of  defence.  There 
'was  a  replication,  and  the  learned  judge  in  the 
Admiralty  Court  held  that  the  replication  might, 
•or  would,  be  an  answer  if  it  was  proved.  The 
Privy  Council  overruled  this.  The  articles  of 
replication  in  that  case  admitted  what  was  said  in 
the_  articles  of  defence ;  it  admitted  that  the 
articles  of  defence  stated  correctly  what  were  the 
-powers  of  the  pilot,  and  the  powers  of  the  captain 
with  regard  to  the  pilot.  They  were  stated  as  a 
matter  of  &ct,  and  that  could  not  be  controverted, 
because  it  was  admitted  on  demurrer ;  and  when 
-the  case  came  to  the  Friry  Council  the  judgment 
■was  given  by  Selwyn,  L.J.  The  grounds  upon 
-which  it  was  held  that  in  that  case  the  owners 
-were  not  liable  was,  that  what  happened  "  was  a 
tort  occasioned  solely  by  the  negligence  or  nn- 
.skilfulness  of  a  person  who  was  in  no  sense  the 
'flCTvant  of  the  appellantH,  a  person  whom  they 
■were  compelled  to  receive  on  board  their  ship,  in 
■whose  selection  they  had  no  voice,  whom  they  had 
Tio  power  to  remove  or  displace."  If  that  had 
"been  enough,  in  a  considered  j  udgment  of  the  Privy 
-Council,  then  it  would  have  stopped  there ;  but 
lie  goes  on,  "  and  who,  so  far  from  being  bound  to 
receive  or  obey  their  orders,  was  entitled  to  super- 
sede, and  had  in  fact  at  the  time  of  the  collision 
superseded,  the  authority  of  the  master  appointed 
by  them."  That  is  the  ground  of  the  decision. 
If  the  law  of  France  is  correctly  laid  do-wn  by 
M.  Glunet  in  the  answer  which  I  nave  read  more 
"than  once,  that  "  the  pilot  is  only  an  adviser,  and 
the  ca^aim  remains  free  to  obey,  or  not  to  obey, 
the  indicaticms  given  by  the  pUot,"  this  case  does 
not  satisfy  that  part  of  the  judgment  which  says : 
■*'  And  who,  so  hkr  from  being  bound  to  receive  or 
obey  their  orders,  -was  entitled  to  supersede,  and 
had  in  fact  at  the  time  of  the  collision  superseded, 
the  authority  of  the  master  appointed  by  them." 
A<»»rding  to  M.  Clnnet,  if  that  was  a  true 
description  of  the  relations  between  the  pilot  and 
thecaptain,  the  pilot  is  not  entitled  to  supersedo  the 
•captain,  and  the  captain  is  not  bound  to  obey  what 
the  pilot  says.  Therefore  this  case  is  not  within 
the  authority  of  the  case  of  The  Halley  (ubi  aup.). 
Now  we  come  to  the  case  of  The  Guy  Marmertng 
(nbi  lup.).  In  the  case  of  Th«  Guy  Matmering  the 
pilotage  was  compulsory.  There  was  a  collision 
in  the  Suez  Canal,  and  what  happened  was  solely 
the  fonlt  of  the  pilot.  Therefore  yon  have  to  pass 
from  this  argument  that  the  mere  fact  of  the 
-pilot  keing  compulsoty  makes  him  not  the  servant 
of  the  owners,  and  therefore  the  owners  are  not 
liable  for  what  was  solely  his  fault.  If  that  is  the 
tme  doctrine  to  be  laid  do^wn,  TheGwy  Mannering 
onght  to  have  said  ao,  and  ought  to  have  said 


that  the  owner  was  not  liable.  It  is  obvions  that, 
in  the  case  of  The  Guy  Mannering,  part  of  what 
was  stated  in  The  Halley  did  not  exist :  "  And  who, 
so  far  from  being  bound  to  receive  or  obey  their 
orders,  was  entitled  to  supersede,  and  had  in  fact 
at  the  time  of  the  collision  superseded,  the  autho- 
rity of  the  master."  In  The  Guy  Mannering  ho 
could  not  supersede  the  captain,  and  the  captain 
■was  not  bound  to  obey  him.  Was  the  point  taken 
there  P  I  say  that  there  he  was  a  compulsory  pilot 
and  that  the  pilot  was  solely  to  blame,  and  the 
point  was  evidently  taken :  "  It  is  said  that  the 
pilotage  is  compulsory,  and  that  a  shipowner  is 
not  liable  for  the  acts  of  the  pilot  whom  he  is 
compelled  to  employ."  It  is  obvious  that  this 
argument  must  nave  taken  and  followed  pretty 
well  the  same  lines  as  the  argument  taken  by 
Sir  W.  Phillimore  in  this  case.  What  did  the 
court  decide  P  It  decided  that,  although  it  waa 
compulsory,  yet,  inasmuch  as  he  did  not  super* 
sede  the  authority  of  the  captain,  it  did  not  come 
■within  the  English  law.  By  the  English  law  you 
are  not  only  obliged  to  take  the  pilot  on  board, 
but  be  takes  command  of  the  snip  oat  of  the 
captain's  hands,  unless  something  extraordinary 
happens.  That  is  the  ground  upon  'n-hich  the 
English  law  always  existed.  The  Guy  Mannerivg 
states  that,  and  M.  Clnnet  states  that  the  general 
law  of  France,  as  the  President  poiuts  out,  is 
practically  to  the  same  effect  as  the  Suez  Canal 
taws  which  were  dealt  with  in  the  case  of  The 
Guy  Mannering.  If  that  is  so,  this  case  is 
entirely  on  the  same  footing  as  The  Guy  Manner- 
ing, which  did  not  intend  to  overrule  The  HdUey, 
It  is  said  that  the  pilot  came  on  board  here  to 
take  charge  of  the  ship,  in  a  manner  which 
accords  with  the  decision  in  The  HaUey.  The 
question  is,  whether  we  consider  the  President 
was  right  in  adopting  the  French  law  as  enun- 
ciated  by  M.  Clunet.  Sir  Walter  Phillimoro 
objected  to  the  doctrine  he  enunciated.  If  the 
President  saw  the  learned  gentleman  who  gave 
this  evidence,  and  the  manner  in  which  he  gave 
this  evidence,  I  do  not  see  what  we  can  do.  We 
have  read  the  evidence  of  the  two  advocates.  I 
do  not  say  anything  derogatory  to  either  of  them ; 
all  I  can  say  is  that,  having  read  the  evidence  of 
M.  Clunet,  supported  as  it  is  by  all  the  decisions 
in  France,  I  accept  it,  and  it  looks  to  me  as  if  it 
were  right.  If  we  are  goin^  wrong  on  the  law 
of  France,  we  cannot  help  it.  The  evidence  of 
M.  Clunet  was  given  before  the  learned  Presi- 
dent,  and  he  accepted  it.  Then  it  is  said  that  by 
the  law  of  France  the  master  is  not  liable.  That 
is  going  away  from  the  point,  and  endeavouring 
to  learn  what  the  views  of  the  captain  and  of  the 
pilot  were  whilst  they  were  on  ooard  the  ship, 
and  by  that  means  to  come  to  a  conclusion  as  to 
what  their  liabilities  were  as  against  the  captain, 
or  against  the  pilot,  or  against  anybody  else. 
With  the  law  of  France  we  are  not  concerned. 
We  are  concerned  ■with  the  law  of  England,  and 
in  an  English  action  we  are  bound  by  the  law  of 
France,  because  the  law  of  France  establishes 
what  are  the  circumstances  of  the  appointment 
and  employment  of  the  pilot.  When  yon  find 
that  the  pilotage  is  such  that  it  comes  under  one 
head  of  the  English  law  rather  than  another,  you 
adopt  the  terms  of  the  employment  according  to 
the  English  law.  I  cannot  have  a  doubt  myself 
that  the  learned  President  was  perfectly  ri^ht  in 
this  case,  and  that  this  cose  comes  frithm  the 
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case  of  The  Quy  Manneriruf  (iibi  s^p.).    Therefore 
the  jadgment  of  the  court  below  must  be  affirmed. 

Fet,  L.J. — My  brother  Bowen  has  asked  me  to 
precede  him  in  making  a  few  obserrations  on  this 
case.  I  hare  very  little  to  add.  The  case  arose 
in  this  way :  The  shipowners  were  liable  prima 
facie  for  the  default  of  the  master  as  their  agpnt. 
Upon  that  is  engrafted  the  case  of  compulsory 
pilotagA,  where  tne  pilot,  compulsorily  taken  on 
board,  is,  in  the  language  nsea  correctly  by  Mr. 
Aspinall,  in  charge  of  the  ship.  He  is  in  charge 
of  the  ship,  and  th6  pilot  taken  on  board  is 
entitled  to  supersede,  and  does  supersede,  the 
authority  of  the  master.  It  appears  to  me  the 
pilot  is  not  in  charge  when  he  does  not  so  super* 
sede  the  master,  and  where  the  pilot  is  only  the 
adviser,  and  where  the  captain  remains  free  to 
obejr  the  pilot  or  not.  That  is  the  effect  of  the 
decision  in  The  Guy  Mannering.  Now  the  ques- 
tion here  is  really  one  of  fact.  The  learned  Presi- 
dent of  the  Probate,  Divorce,  and  Admiralty 
Division  has  found,  as  a  matter  of  fact,  that  the 
French  law  is,  that  the  pilot  is  only  the  adviser, 
and  that  the  captain  remains  free  to  obey  him  or 
not.  The  only  question  we  have  to  inquire  into 
is,  whether  the  learned  judge  was  justified  in  the 
finding.  It  appears  to  me  that  the  finding  is  not 
only  justified,  but  one  at  which  I  should  have 
arrived  merely  on  reading  the  evidence  of  the  two 
advocates.  In  the  first  place,  the  evidence  of  M. 
Clnnet  is,  to  my  mind,  much  more  satisfactory 
than  that  of  M.  Lecouflet,  who  was  called  for  the 
defendants.  In  the  next  place,  it  appears  to  me 
far  more  to  agree  with  the  authorities  which 
have  been  cited,  especially  the  text  writers, 
whose  authority  is  not  entirely  denied  by  the 
advocate  for  the  defendants.  But,  in  the  last 
place,  it  appears  to  me  that  in  the  re-ezami nation 
of  M.  Lecouflet,  he  did  admit  that,  according  to 
the  law  as  administered  in  France,  in  that  system 
of  law  the  pilot  was  in  effect  only  the  assistant, 
the  aid,  and  did  not  supersede  the  captain.  I 
think,  therefore,  that  the  learned  judge  was 
justified,  and  was  perfectly  right,  in  the  conclu- 
sion of  fact  at  which  he  arrived  with  regard  to 
the  law,  and  that  the  pilot  coming  on  board  was 
not  entitled  to  supersede,  and  did  not  in  fact 
supersede,  the  authority  of  the  master. 

Bcwis,  L.J.  concurred. 

Solicitors    for   the    plaintiffs,    Pritehurd   and 

Solicitors  for  the  defendants,  BMenU  and 
Boche. 


Monday,  June  20. 

(Before  Lord  Esheb,  M.R.,  Likdlkt  and  Lofes, 

L.JJ.) 

The  Saba,  (a) 

ON  APPEAL  FROU  BCTT,  1. 

Master's  disburaemenla  —  Maritime  lien  —  BUU  of 
exchange — Liability  of  master — AdmiraUy  Court 
Act  1861  (24  Vict.  c.  10),  «.  10. 

The  matter  of  a  ship  has  a  maritime  lien  for  dis- 
bursements made  on  behalf  of  the  ship. 

Where  a  master  luu  incurred  liainlvly  by  dramng 
biUs  of  exchange  for  necessanry  disbursements  in 
respect  oftlie  ship,  he  has  a  maritime  lien  on  the 

(a)  Beportad  bjr  J.  F.  A  spin  all  and  Butlbb  Asfuiau.,  Baqn., 
liariiitsn.«t-Law. 


ship  to  the  extent  of  that  liability,  although  he 

has  made  no  payment  in  respect  of  that  liability. 
This  was  an  action  in  rem  for  master's  disburse- 
ments. 

By  the  statement  of  claim  it  was  alleged  that, 
whilst  the  plaintiff  was  serving  as  master  of  the 
vessel  iSara,  he  made  necessary  disbursements  for 
the  ship ;  that  he  drew  a  bill  of  exchange  on  the 
owners  for  such  disbursements ;  that  the  bill  of 
exchange  had  been  dishonoured  by  the  owners ; 
and  that  the  holders  of  the  bill  were  claiming 
against  him.  The  plaintiff  claimed  judgment  for 
the  amount  of  the  said  bill,  viz.,  182i.  198.  4d. ; 
for  notarial  charges  ;  and  for  interest. 

The  mortgagees  intervened  and  delivered  a 
defence,  which,  after  denying  generally  that  any 
money  was  due  to  the  plaintiff  in  respect  of  dis- 
bursements, proceeded  as  follows : 

8.  The  plaintiff  has  brought  this  notion  as  agent  for, 
and  on  behalf  of,  the  holders  of  the  bill  of  exohangre,  anci 
the  holders  of  the  bill  of  exchange  are  sning  in  the  name 
of  the  plaintiff.  The  said  holders  have  no  right  to  bare 
their  claim  satisfied  out  of  the  said  ship,  and  the  said 
defendants  sahmit  that  the  alleged  claim  of  the  plain- 
tiff, being  made  on  behalf  of  the  holders  of  the  bill  of 
ezofaange,  on^ht  not  to  be  satisfied  ont  of  the  said  ab^ 
to  the  prejudice  of  the  said  defendants. 

9.  Even  if  all  the  averments  in  the  statement  of  chum 
are  tme,  which  as  aforesaid  the  defendants  deny,  the 
said  defendants  submit  that  the  plaintiff  has  no  right  to 
have  his  alleged  claim  satisfied  ont  of  the  ship  to  the 
prejudice  of  the  said  defendants. 

At  the  trial  it  was  proved  that,  on  the  mort- 

gagees  taking  possession,  they  paid  the  captain 
is  wages,  but  would  not  indemnify  him  against 
liability  on  the  bill ;  that,  on  the  bill  being  dis- 
honoured by  the  shipowners,  a  claim  was  made 
upon  the  plaintiff;  tnat  the  holders  of  the  bill 
were  providing  the  money  to  prosecu  te  the  action ; 
that,  in  the  event  of  the  action  being  successful, 
the  money  recovered  was  to  go  into  the  pockets 
of  the  bill-holders ;  and  that  the  bill-holders  had 
not  released  the  plaintiff  from  liability  on  the 
bill. 

Feb.  14.— Sir  Walter  PhiUimore  (with  him  J.  Q. 
Barnes)  for  the  plaintiff. 

Finlay,  Q.C.  (with  him  Nelson)  for  the  defen- 
dants. 

Butt,  J. — ^This  is  an  action  by  a  master  manner 
for  disbursements,  and  the  claim  resolves  itself 
in  effect  into  one  for  the  amount  of  a  bill  of  ex- 
change  which  he  drew  on  the  owners  of  the  ship 
for  the  sum  of  1822. 19s.  4d.,  he  being  then  at  St. 
Vincent  with  the  ship.  The  owners  either  were 
then,  or  sincethat  time  have  become,  inBolvent,and 
the  bill  has  been  dishonoured.  Notice  of  diso 
honour  was.given  to  the  plaintiff  by  the  holders 
of  the  bill,  and  there  is  no  doubt  that,  unless  the^ 
have  done  something  to  release  him  from  his 
liabilities  as  drawer  of  this  bill,  he  remains  at  this 
moment  liable  for  the  amount.  Kow  the  defence 
to  the  action,  a  defence  put  forward  by  the  mort- 
gagees  of  the  ship  who  nave  intervened,  is  this  : 
They  sajr,  in  the  first  place,  this  is  not  the  plain- 
tiffs action  at  all ;  it  is  the  action  of  the  payees 
and  holders  of  the  bills  of  exchange,  and  the 
master  is  suing  as  trustee  for  them  and  in  that 
capacity  alone ;  and  inasmuch  as  if  they  had 
appeared  as  the  plaintiffs  they  would  have  no 
claim  against  the  ship  which  would  not  be  post- 
poned to  the  claim  of  the  mortgagees,  the  mast«r 
suing  for  them  cannot  stand  in  a  different  posi- 
tion, and  therefore  he  cannot  brmg  his  daim  for 
ligitized  by  vjOOQ IC 
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these  diabaraementB  into  competition  with  the 
claim  of  the  mortgagees.  That  wonld  be  a  per- 
fectly sound  and  good  argument  if  the  facta  were 
such  as  the  defendants  assert  them  to  be ;  but, 
having  heard  the  evidence,  I  have  come  to  a  very 
clear  conclusion  that  the  facts  do  not  warrant  the 
assumption  that  the  mastes  is  suing  merely  as 
tmstee  for  the  payees  of  the  bill.  He  is  un- 
doabtedly  liable  for  the  amount  of  the  bill.  It  is 
true  that  the  payees  have  asked  him  either  to  sue 
or  to  lend  them  his  name  to  sue  in  this  action,  and 
it  is  true  that  if  the  plaintiff  succeeds  in  recover- 
ing in  this  action  the  money  will  go  in  payment 
of  this  bill  and  go  into  the  pockets  of  Messrs. 
Miller  and  Co.,  the  payees  of  the  bill.  Bat  it  is 
equally  true  that,  tne  moment  that  money  finds 
its  way  into  the  pockets  of  Messrs.  Miller  and  Co., 
the  master  will  ipio  facto  be  relieved  from  his 
liability  to  pay  the  1822.,  and  therefore  I  alto- 
gether dissent  from  the  notion  and  from  the 
assertion  that  the  master  is  suing  here  merely  as 
a  tmstee  for  the  payees  of  the  bill,  Messrs.  Miller 
and  Co.  Therefore,  the  first  contention  of  the 
d^endants  fails.  I  now  come  to  the  second 
defence,  and  it  is  this :  The  mortgagees  say,  assom- 
ing  this  action  is,  as  I  have  held  it  to  be,  brought 
by  the  master  in  his  own  right,  still  it  is  a  claim 
for  disbursements,  and  the  master  has  no  mari- 
time lien  for  disbursements.  Having  no  maritime 
lien  he  cannot  enforce  it  against  the  ship,  and  at 
all  events  he  cannot  enforce  his  claim  ag^ainst  the 
ship  in  priority  to  the  claim  of  the  mortfjagees. 
This  is  a  matter  which  was  considered  in  the  court 
a  long  time  ago,  and  there  are  several  authorities 
on  the  point,  the  last  of  which,  apart  from  a 
recent  case  to  which  I  will  refer  by-and-by,  was 
the  case  of  The  Mary  Arm  (L.  Bep.  1  A  &  E.  8 ; 
13  L.  T.  Bep.  N.  S.  884;  2  Mar.  Law  Cas. 
O.  S.  294).  1  confess,  had  this  question  come 
before  me  in  the  absence  of  any  such  decision 
as  that  given  in  Th«  Mary  Ann  {ubi  cup.) 
and  in  the  cases  which  preceded  it,  I  should 
have  had  very  considerable  hesitation  in  holding 
that  there  was  any  maritime  lien  for  master's 
disbursements.  But  there  is  the  case  of  The 
Mary  Ann  {ubi  sup.)  and  the  cases  which  pre- 
ceded it.  Then  the  defendants  say,  "  True  that 
is  so,  but  the  authority  of  that  case  is  seriously 
impaired  by  the  decision  of  The  Heinrieh  Bjom 
(55  L.  T.  Bep.  N.  S.  66  ;  6  Asp.  Mar.  Law  Cas. 
1;  11  App.  Cas.  270)  in  the  House  of  Lords 
and  in  the  Court  of  Appeal."  I  must  say, 
having  regard  to  the  language  of  the  section  of 
the  Act  of  Parliament  under  the  consideration 
of  the  Court  of  Appeal  and  the  House  of  Lords 
in  the  case  of  TKe  Heinrieh  Bjom,  viz.,  the  6th 
section  of  3  &  4  Yict.  c.  65,  it  seems  to  me  im- 
possible to  say  that  the  case  of  The  Heinrieh  Bjom 
{tibi  miji.)  has  not  thrown  considerable  doubt  upon 
the  authority  of  The  Mary  Ann  {ubi  aup.).  Had 
the  matter  rested  there  I  should  have  had  to  con- 
sider very  carefully  what  the  effect  of  The  JBinn- 
rieh  Bjom,  (vbi  nm.)  really  was  upon  the  case  of 
The  Mary  Ann  {noi  tvp.)  and  the  oases  that  pre- 
ceded it.  But  there  is  the  case  of  Ths  Ringdove 
(56  L.  T.  Bep.  N.  8.  562 ;  11  P.  Div.  120;  6  Asp. 
Har.  'Law  Claa.  28),  decided  by  the  President  of 
this  division  onlv  last  year.  While  I  entirely 
agree  with  what  ne  says  as  to  the  reasoning  in 
the  case  of  The  Mary  Ann  {ubi  sup.)  not  being 
satisfactory,  I  still  do  not  think  I  am  authorised 
in  going  contrary  to  his  decision  in  The  Ringdove 


{ubi  tup.).  I  think  it  is  a  case  decided  by  a  conrt 
of  co-ordinate  jurisdiction,  and  it  is  therefore  one- 
from  which  I  am  not  at  liberty  to  depart,  and  I 
decline  to  exercise  any  independont  judgment  on 
the  matter.  I  hold  that  thiat  case  is  conclusive 
upon  me,  and  that  if  it  is  to  be  reconsidered 
and  altered  that  reconsideration  and  alteration 
must  be  in  the  Court  of  Amiesl.  Therefore  I 
must  hold  that  in  this  case  there  is  a  maritime- 
lien  for  disbursements,  and  decide  in  favonr  of 
the  plaintiff. 

From  this  decision  the  defendants  now  appealed. . 

Finlay,  Q.C.  and  Nelson,  for  the  defendants,  in 
support  of  the  appeal. — The  master  of  a  ship  has- 
no  maritime  lien  for  disbursements,  and  therefore 
the  mort^gees  are  entitled  to  judgment  in  this 
action.  The  decision  in  the  case  of  The  Heinrieh 
Bjom  (55  L.  T.  Bep.  N.  S.  66 ;  11  App.  Cas.  270; 
5  Asp.  Mar.  Law  Cas.  391  ;  6  Asp.  Mar.  Law 
Cas.  1)  is  Ml  anthority  in  favour  of  that  pro- 
position. The  ratio  decidendi  of  that  case,  both 
m  the  House  of  Lords  and  Conrt  of  Appeal,, 
is  that  the  words  "  the  High  Court  of  Admi- 
ralty shall  have  jurisdiction"  do  not  of  them- 
selves create  a  maritime  lien.  If  that  be  truo 
of  sect.  6  of  3  &  4  Vict.  c.  65,  it  is  equally  true 
of  sect.  10  of  the  Admiralty  Court  Act  1861, 
in  which  precisely  similar  words  are  used.  The 
decisions  upon  which  the  plaintiff  relies  as  to  the 
existence  of  a  maritime  lien  for  disbursements 
are  inconsistent  with  the  case  of  The  Heinrieh 
Bjom  {ubi  tujt.),  and  have  virtually  been  over- 
ruled by  it : 

The  Mary  Ann,  18  L.  T.  Bep.  N.  S.  384 ;  2  Mar.  Uw 

CU.0.S.2M;  L.Bn>.lA.*E.8; 
17m  Olentanner,  Swa.  415  ; 
The  Fairport,  48  L.  T.  Bep.  N.  S.  586;  5  Asp.  Mar. 

Law  Cas.  62 ;  8  F.  Div.  48 ; 
The  Ringdove,  55  L.  T.  Bap.  N.  S.  552 ;  6  Asp. 

Har.  Law  Cas.  28 :  11  F.  Div.  120 ; 
The  Feronia,  17  L.  T.  Bep.  N.  S.  619;  3  Mar.  Law 

Cas.  54;  L.  Bep.  2  A.  A  E.  65 ; 
Be  Bio  Grande  do  8ul  Companv,  86  L.  T.  Bep.  N.  S. 
603 ;  3  Asp.  Mar.  Law.  Cas.  424 ;  5  Ch.  Div.  282. 
The  court  should  not  be  influenced  by  the  fact 
that  the  courts  have  for  many  years  past  upheld 
the  existence  of  a  maritime  lien  for  disDursements 
if  in  fact  there  be  no  lien.      In   The  Heinrieh 
Bjom  {ubi  sup.)  the  conrt  did  not  hesitate  to  over-  - 
rule  the  then  existing  law,  notwithstanding  the 
many  years  during  which  it  had  been  unques- 
tioned.     Belisnce    is    also    placed    upon     The 
Beeswing  (63  L.  T.  Bep.  N.  8.  654;  5  Asp.  Mar. 
Law  Cas.  484),  where  the  Master  of  the  Bolls 
in   express   terms   doubted  the  existence    of   a 
maritime    lien    in    respect    of    disbursements. 
It  is  also  contended  that  disbursements  do  not 
include  liabilities,  and   if   so  the  master's   lia- 
bility on  this  bill  does  not  come  within  sect.  10- 
of  the  Admiralty  Court  Act  1861 : 
The  Feronia  (uW  *up.) ; 
37m  Fairport  {ubi  tup.'* ; 
The  Chitflain,  Br.  i  Lush.  105 ; 
2%«  Edvrin,  Br.  A  Lush.  281. 
It  is,  however,  submitted  that  the  real  plaintiffs 
in  this  case  are  the  holders  of  the  bill  and  not  the 
master.    If  the  action  is  successful,  the  monev 
recovered  is  to  go  into  the  pockets  of  the  bUI- 
holders,  and  the  master  will  not  get  a  penny  of  it. 
The  master  is  really  only  suing  as  trustee  for  the 
bill-holders,  and  it  so  they  are  entitled  to  take 
the  advantage  of  a  maritime  lien  which  they  do. 
not  possess.  , 
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Sir  Waiter  PhiOimore  and  Dr.  Baikes  for  the 
plaintiff. — ^The  conrts  have  for  a  long  period  of 
years  reco^iaed  the  existence  of  a  maritime  lien 
in  respect  of  a  master's  disbursements : 

I%«  Mary  Ann  (ubi  nm.) ; 

The  Fairport  (ubi  tup?) ; 

3^  Oleittanner,  Swa.  415; 

2^  Feronia  (ubt  n^p^ ; 

The  Limerick,  Si  C.  T.  Bep.  If.  S.  708 :  3  Asp.  Mar. 
UwCas.  a06;  IP.  DiT.  411; 

Be  Rio  Grande  do  Sol  Companfi  (vibi  nip.). 

It  is  to  be  noticed  that  the  decision  in  The 
Mmnrieh  Bjom  (vbi  eup.)  vas  greatly  based  npon 
the  fact  that  the  decisions  on  the  point  under 
consideration  had  conflicted  one  with  another, 
whereas  the  decisions  on  the  present  point  have 
been  uniform  from  first  to  last.  Moreover,  the 
decision  in  The  Heinrich  Bjom  (ubi  «up.)  is  not  in 
point.  It  was  a  decision  on  an  Act  of  Parliament 
and  a  subject-matter  both  different  from  those 
nnder  consideration  in  this  case.  Another  point 
of  difference  between  this  case  and  The  Heinrich 
Bjom  {ubi  «up.)  is,  that  whereas  in  The  Heinrich 
Sjora  {ubi  sup.)  the  existence  of  a  maritime  lien 
depended  entirely  upon  an  Act  of  Parliament,  in 
the  present  case  it  is  contended,  upon  the  autho- 
rity.of  The  Mary  Ann  (ubi  >up.),  that  a  maritime 
lien  exists  independently  of  the  provisions  of  the 
Admiralty  Court  Act  1861.  If  a  master  has  a 
maritime  lien  for  his  disbursements,  then  the 
fact  that  the  money  recovered  by  the  plaintiff  in 
this  case  in  to  go  into  the  pockets  of  the  bill- 
holders  does  not  take  away  the  maritime  lien. 
He  is  nnder  a  liability  in  resjiect  of  his  disburse- 
ments, and  nnless  the  court  upholds  his  maritime 
lien  he  will  have  to  pay  the  amount  due  on  the 
bill  out  of  his  own  pocket. 

NeUon  in  reply. 

Lord  EsRSR,  M.R. — ^In  this  case  the  master  of 
a  ship  brings  an  action  against  the  owners  of  the 
ship  for  alleged  disbursements  made  by  him.  His 
liability  in  respect  of  these  disbursements  arose 
in  this  way :  He  had  obtained  necessaries  for  the 
ship,  and  in  respect  of  them  he  had  drawn  a  bill 
of  exchanee  upon  his  owners,  who  accepted  the 
bill,  but  afterwards  dishonoured  it.  It  is  true 
that  he  has  not  paid  his  liability  on  the  bill ;  but 
it  is  clear  that  he  is  liable  to  the  person  in  whose 
favour  it  is  drawn.  He  is  liable  as  drawer  of  the 
dishonoured  bill  withont  any  possible  defence 
that  anyone  can  see.  He  thereupon  institutes 
this  action,  and  the  mortgag^eea  of  the  ship  inter- 
vene to  show  that,  whatever  right  he  had  against 
the  shipowners,  he  has  no  right  against  them, 
and  that  the  ship  ought  not  to  be  dealt  with  to 
their  injury.  This  raises  the  question  whether 
their  claim  is  to  be  postponed  to  the  master's 
chum,  or,  in  other  words,  whether  the  master 
has  a  lien  npon  the  ship  by  reason  of  his. 
disbursements.  Kow,  the  only  lien  he  can  have 
is  a  maritime  lien,  because  he  has  not  possession 
of  the  ship,  and  therefore  it  must  be  a  maritime 
lien  in  the  sense  in  which  it  has  been  explained — 
viz.,  the  right  on  his  part  to  recover  as  against 
the  ship  in  an  action  in  rent  in  respect  of  his  dis- 
bursements. The  first  point  taken  against  the 
master's  claim  is  this,  that  he  has  not  made  any 
disbursements,  because  he  has  not  said  his 
liability  upon  the  bill  of  exchange.  If  tnat  be  a 
me  proposition  that,  in  order  to  have  a  right  of 
action  for  disbursements,  a  master  mnst  have 
actually  paid  the  money,  then,  even  if  judgment 


had  been  obtained  against  him  on  this  bill  of 
exchange,  it  mnst  follow  that  he  could  not  claim 
in  respect  of  that  disbursement  until  he  had  paid 
the  amount  of  the  jqd^ent,  because  a  judgment 
against  you  is  not  satisfied  one  whit  more  than  a 
liability  on  a  bill  of  exchange  until  it  is  paid. 
Now,  when  we  consider  the  practice  of  the  Ad- 
miralty Court,  it  seems  to  me  that  this  would  be 
properly  treated  as  a  disbursement,  even  thongh 
the  money  has  not  actually  been  paid.  Therefore, 
with  regard  to  the  first  point,  I  confess  I  have 
no  doubt  whatever  that  this  liability  was  properly 
treated  by  Butt,  J.  as  a  disbursement.  1  now 
come  to  the  question  whether  by  virtue  of  sect.  10 
of  the  Admiralty  Court  Act  1861  the  master  had 
a  maritime  lien  upon  the  ship.  That  depends  npaa. 
what  is  the  construction  of  the  section,  which  in- 
cludes many  subject-matters.  It  commences  with 
the  words :  "  The  High  Court  of  Admiralty  shall 
have  jurisdiction  over  "  all  these  different  matters : 
"  over  any  claim  by  a  seaman  of  any  ship  for 
wages  earned  ;by  him  on  board  the  ship,  whether 
the  same  be  due  under  a  special  contract  or  other- 
wise, and  also  over  any  claim  by  the  master  of 
any  ship  for  wages  earned  by  him  on  board  the 
ship,  and  for  disbursements  made  by  him  an 
account  of  the  ship."  It  is  obvious  that  that 
section  in  terms  gives  the  Admiralty  Court  juris- 
diction over  disbursements ;  but  the  question  ia 
whether,  as  applied  to  the  particular  case  of  dis- 
bursements, it  also  gives  the  master  a  lien  on  the 
ship  which  is  to  be  realised  by  an  action  in  rem. 
The  words  introducing  the  section  existed  in  a 
previous  Act  of  Parliament,  and  have  been  dealt 
with  by  the  Court  of  Admiralty.  There  were 
certain  niatters  over  which  the  Court  of  Ad- 
miralty had  jurisdiction  in  the  sense  that  there 
was  a  maritime  lien  which  the  court  could  carry 
into  effect  by  an  action  tn  re?n.  There  were  certain 
other  matters  over  which  it  had  not  jurisdiction 
until  it  was  given  by  Act  of  Parliament ;  for  in- 
stance, with  regard  to  necessaries  supplied  to  a 
ship,  the  court  had  no  jurisdiction  until  it  was 
given  it  by  the  Legislature.  On  the  other  hand, 
the  Admiralty  Court  always  had  jurisdiction  in 
respect  of  a  collision  at  sea,  whether  the  vessels 
were  British  or  foreign.  But  if  a  collision 
occurred  within  the  body  of  a  county  the  court 
had  no  jurisdiction.  So  with  regard  to  sea- 
men's wages,  the  court  had  a  jurisdiction 
by  which  it  could  enforce  a  lien  against 
the  ship  for  the  wa^  of  a  seaman  em- 
ployed upon  the  ordinary  maritime  contract 
arising  from  the  signing  of  the  articles.  But, 
if  there  was  a  special  contract,  the  Admiralty 
Court  had  no  jurisdiction  in  regard  to  it.  The 
first  statute,  viz.,  the  3  &  4  Vict.  c.  65,  s.  6, 
which  begins  with  the  words,  "  The  Court  of 
Admiralty  shall  have  jurisdiction,"  came  before 
Dr.  Lnshington  in  the  case  of  The  Mary  Ann 
(uhi  tup.),  and  he  came  to  the  conclusion  that, 
though  the  words  gave  the  Admiralty  Court 
jurisdiction,  they  did  not  of  themselves  give  the 
court  a  right  to  enforce  a  maritime  lien.  Bnt 
that  learned  judge  said  also  that,  if  these  words 
occurred  as  the  introdnctory  jMU-t  of  a  section 
dealing  with  a  matter  in  respect  of  which  under 
certain  circumstances  the  Court  of  Admiralty 
would  have  been  able  to  enforce  a  maritime  Uen, 
and  they  gave  the  Admiralty  Court  jurisdiction 
to  deal  with  thnt  very  same  subject-matter  under 
circumstances  in  which  it  could  not  have  dealt 
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witb  it  before,  then  they  were  to  be  regarded  aa 
talcing  away  the  exception,  and  as  placing  the 
matter  under  the  jurisdiction  of  the  Admiralty 
Court,  BO  that  it  could  enforce  a  maritime  lien 
irithoat  any  exception  at  all.  Then  the  maritime 
lien  would  apply  to  cases  which  were  formerly 
excepted,  just  as  it  did  to  cases  which  were  not 
excepted.  The  case  of  The  Mary  Awn  (itbi  sitp.) 
decided  that  disbursements  were  brought  within 
this  principle ;  and  vrhy  P  Because,  as  Dr.  Lashing- 
ttm  said,  the  Court  of  Admiralty  in  some  circum- 
stances had  jurisdiction  to  deal  with  disburse- 
ments as  canying  a  maritime  lien.  He  said  that 
power  was  given  to  the  Admiralty  Court  with 
ref;;ard  to  diftbursements  not  by  reason  of  its 
ancient  jurisdiction,  but  by  sect.  191  of  the 
Merchant  Shipping  Act ;  and  in  the  case  of 
The  Olenianner  (Swa.  415)  he  held  that  the 
191at  section  gave  to  the  Admiralty  Court,  nnder 
certain  circumstances,  the  power  of  enforcing 
the  master's  claim  for  disburHements  against  the 
ship.  That  decision  is  now  challenged.  The 
question  is  no  doubt  a  difficult  one,  but  I  do  not 
nmd  that  any  court  has  ever  expressed  dis- 
approval of  the  construction  pnt  by  Dr.  Lnshing- 
ton  on  that  section.  Dr.  Lushington  used  that 
construction  for  his  decision  in  Ths  Mary  Ann 
(u6t  fup.).  I  am  of  opinion  that  we  cannot  ques- 
tion the  decision  in  The  Glentanner  (ubi  sup), 
for  I  think  it  is  right.  If  so,  is  the  reasoning  in 
The  Mary  Ann  {ubi  sup.)  right  P  I  think  it  is. 
I  cannot  conceive — I  am  now  referring  to  sect.  6 
of  the  Act  of  1840 — that  in  the  case  of  collisions 
happening  in  counties  there  was  only  to  be  a 
ri^t  of  action  against  the  owners.  What  use 
wcMild  the  statute  be  if  it  gave  a  shipowner  the 
rif^t  to  go  into  the  Conrt  of  Admiralty,  and  then 
only  gave  him  a  judgment  similar  to  a  judgment 
of  a  conrt  of  common  lawP  What  use,  again, 
was  it  in  the  case  of  a  seaman  with  a  special 
contract  to  give  the  Admiralty  Court  power  to 
construe  it  and  nothing  more,  when  it  might  just 
as  well  have  been  construed  by  the  common  law 
coQrtsP  It  seems  to  me  to  be  obvious  that  in 
these  cases  it  was  intended  not  only  to  g^ve 
jurisdiction,  but  also  to  give  a  maritime  lien.  It 
appears  to  me  to  follow  that,  if  The  Glentanner 
(tM,  tup.)  was  right.  The  Mary  Ann  (ubi  sup.) 
is  within  the  same  reasoning,  and  is  also  right. 
Now,  has  that  view  been  disputed  by  any  conrt  P 
Many  cases  have  been  cited  to  us.  There  is  the 
case  of  The  Two  Ellent  (ubi  eup.),  in  the  Privy 
Coancil,  which,  so  far  from  throwing  any  doubt 
on  the  judgment  of  Dr.  Lushington,  really 
approves  of  it.  It  is  said  that  that  was  a  mere 
dictum.  I  cannot  take  that  view,  but  the  judg- 
ment of  the  Pnvy  Coancil  is  not  the  judraient 
of  a  judge,  but  of  all  the  members  of  the  Frivy 
Council.  The  Heinrich  Bjom  (vhi  svjp),  and 
especially  the  judgment  of  Lord  Bramwell,  is 
supposed  to  throw  duubt  on  The  Mary  Arm 
(wi  »u,p.).  But  I  cannot  see  it.  Lord  Bramwell 
does  not  say  that  the  distinction  drawn  by  Dr. 
Lushington  is  an  unsound  one.  On  the  contrary, 
he  seems  to  countenance  it.  '  In  dealing  with 
cases  of  salvage  and  collision,  he  with  his  usual 
auickness  sees  the  absurdity  of  holding  that  in  all 
tnese  case  no  maritime  lien  is  given.  He  takes 
the  case  of  collisions,  and  says  it  is  not  easy  to 
conceive  that  the  Act  meant  that,  if  a  collision 
took  place  200  yards  beyond  the  Nore  Light,  there 
shonld  be  a  maritime  hen,  and  that  if  it  took  place 


200  yards  within  the  light,  there  was  to  be  no 
maritime  lien,  but  only  a  personal  judgment 
ag^nst  the  owners  of  the  wrong-doing  ship. 
Lord  Bramwell  says  that  would  be  a  strange 
thing  to  him,  and  therefore  he  seems  to  me,  so  far 
from  objecting  to  the  existence  of  a  maritime  lien, 
to  be  hesitating  from  saying  that  there  would  be 
no  maritime  lien  in  that  case.  He  held,  with 
regard  to  necessaries,  that  the  words  "  the 
Admiralty  Court  shall  have  jurisdiction  "  do  not 
give  a  maritime  lien,  but  he  did  so  because,  as 
applied  to  that  subject-matter,  they  cannot  be 
said  to  take  away  the  exception.  I  cannot  see 
that  he  overrules  The  Mary  Ann  (uM  tup.),  or 
objects  to  the  reasoning  on  which  it  is  founded. 
But  there  is  this  also  to  be  remembered,  that  tho 
decision  in  The  Mary  Ann  (uM  tup.)  was  given 
in  1865,  and  from  that  time  till  now  it  has  been 
followed  over  and  over  again.  It  was  approved 
and  acted  upon,  if  I  am  right,  in  The  Edwin  (vii 
sup.),  The  Feronia  (ubi  «u^.).  The  Mareo  Polo 
(w>i  tup.).  The  Fai/rport  (u5t  sup.).  The  Limerick 
(ubi  ivp.),  and  by  the  Court  of  Appeal  in  the  case 
of  Be  Rio  Orandedo  Sul  Gompany  (ubi  tup.).  Sir 
James  Hannen  has  also  acted  upon  it  in  the  recent 
case  of  The  Ringdove  (ubi  tup.).  This  series  of 
precedents  is  of  importance.  It  is  not  the  case  of 
an  interpretation  of  an  Act  of  Parliament  which 
only  arises  on  rare  occasions,  and  on  the  faith  of 
which  men  have  seldom  to  act.  It  is  not  again 
like  the  case  of  The  Bemina  (36  L.  T.  Bep. 
N.  S.  268 ;  6  Asp.  Mar.  LawCaa.  75;  12  P. 
Div.  58).  in  which  we  reversed  the  old  deci- 
sion of  Thorogood  v.  Oyan  (8  C.  B.  115;  18 
L.  J.  336,  C.  P.),  on  the  faith  of  which  no  man  ever 
got  into  or  stayed  out  of  an  omnibus.  But  The 
Mary  Ann  (ubi  sup.)  is  a  case  upon  which 
mercantile  man  are  constantly  acting,  and,  even 
though  we  differed  from  that  decision,  one  must 
not  forget  the  very  good  rule  of  the  courts  that 
they  wul  not  overrule  decisions  on  the  faith  of 
which  mercantile  business  has  so  long  been 
carried  on.  Captains  are  called  upon,  voyage 
after  voyage,  to  make  disbursements,  and  on  the 
faith  of  that  decision  they  have  assumed  that  they 
are  safe  in  incurring  these  liabilities,  and  that 
they  will  not  be  at  the  mercy  of  insolvent  owners, 
who  perhaps  may  have  morhgaged  their  ship  to 
third  parties.  To  reverse  that  decision  would  go 
far  to  justify  captains  in  refusing  to  order 
necessaries,  and  would  put  an  obstacle  to  this  most 
valuable  and  useful  power  of  captains.  There- 
fore, even  if  I  differed  from  the  judgment  in  The 
Mary  Ann  (ubi  tup.),  which  I  do  not,  I  should 
hesitate  long  before  overruling  such  a  decision. 
I  desire  to  state  that  its  reasoning  commends 
itself  to  my  understanding,  and  I  therefore 
am  of  opinion  that  the  judgment  of  Butt,  J. 
must  be  upheld,  and  this  appeal  dismissed  with 
costs. 

LiNDLZT,  L.J. — The  main  question  in  this  case 
is,  whether  the  captain  has  a  maritime  lien  on  the 
ship  in  respect  of  disbursements.  That  depends 
on  the  construction  of  sect.  10  of  the  Admiralty 
Court  Act  1861.  A  construction  was  pat  upon 
that  section  in  1865  in  the  case  of  The  Mary  Ann 
(vii  sup.)  which  has  been  followed  ever  since. 
It  has  been  referred  to  as  law  in  the  text-books, 
and  has  become  incorporated  as  part  of  English 
law.  There  is  no  authority  against  it,  but  we 
are  asked  to  overrule  it  because  the  reasoning 
upon  which  it  is  based  is  said  to  be  at  variance 
-igitized  by  V^jC 
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with  the  reasoning  of  this  court  and  the  Hoaae 
of  Lordii  in  The  Heinrieh  Biom  {ubi  sup.).  In  my 
opinion  that  is  not  so,  and  Dr.  Lushington  him- 
self points  oat  that  he  bases  his  jndement  on 
other  reasons.  I  therefore  think  that  this  appeal 
must  be  dismissed. 

Lopes,  Ii.J. — ^The  cases  of  The  Glenlanner  {ubi 
•up.)  and  The  Mary  Ann  {ubi  evp.)  have  been 
cited,  and  unless  this  coart  is  prepared  to  oyer- 
mle  them,  they  are  conclusive  as  to  the  matter 
now  before  us.  I  myself  have  carefully  con- 
sidered those  cases,  and  heard  them  commented 
upon,  and,  in  my  opinion,  they  are  correct.  I 
therefore  think  the  appeal  should  be  dismissed. 

Solicitors  for  the  plaintiffs,  Ingledew,  Ince,  and 
Colt. 

Solicitors  for  the  defendants,  Lotolets  and  Go. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Tuaaday,  July  26. 

(Before  Kat,  J.) 

Re  Bedingfield  ;  Bedingpield  v.  D'Eye.  (a) 

Truftee  —  Solicitor — Trust  to  receive  rents  and 
manage  estate — Solicitor-trustee  to  charge  costs — 
£f  alary. 

Where  estates  were  devised  to  a  near  relative  and  a 
family  solicitor  untU  B.  aitairted  the  age  of 
twenty-eight  years,  wpon  trust  to  receive  the  rents 
and  manage  the  estaie,  and  the  will  empoioered 
any  trustee  being  a  solicitor  to  charge  and  be  paid 
for  all  business  done  by  him  as  a  solieitor  or 
attorney  in  respect  of  sut^  estate,  and  a  legacy  of 
1002.  was  given  to  each  trustee,  and  the  trustees 
managed  the  estates  consisting  of  2000  acres  partly 
unlet  for  fifteen  years,  paying  tnemseloes  a  salary 
of  IwL  a  year  each  for  tM  trouble  of  such  manage- 
ment, amounting  in  aU  to  30002. ; 

On  originating  summons  on  behalf  of  the  tenant  for 
We  and  truant  remainderman : 

add  that  such  payments  of  2001.  a  year  were 
unauthorised  by  the  wiU;  the  trustees  might  at 
any  tim^  have  applied  to  the  court,  but  they 
neglected  to  do  so. 

Held,  also,  that  it  was  not  a  case  to  follow  the  course 
adimted  by  Lord  Eldon  in  Marshall  v.  Holloway 
(2  8w.  432),  where  an  inquiry  was  directed  as  to 
whether  any  and  what  smn  shwHd  be  (Mowed  to 
the  trustees  for  their  trouble.  Salary  disallowed  ; 
order  made  for  payment  into  court  without  interest 
within  sia  matUhs.    No  costs. 

This  was  an  originating  summons  taken  out  by 
Philip  Henniker  Bosard  Bedingfield,  and  his 
eldest  son,  Philip  Henniker  Edgar  Bedingfield, 
an  infant,  by  his  father  and  next  friend,  being 
the  persons  Deneficially  interested  as  tenant  for 
life  and  tenant  in  tail  respectively  in  the  proceeds 
of  sale  of  the  freehold  estates  known  as  the  Beding- 
field and  Ditchingham  Hall  estates,  in  the  counties 
of  Norfolk  and  SufEolk,  devised  by  the  will  of 
Philip  Bedingfield,  asking,  among  other  things, 
that  the  amount  of  the  net  proceeds  of  sale  of  uie 
said  hereditaments  now  held,  or  which  ought  to 
be  held,  by  the  defendants,  upon  the  trusts  of  the 
said  will  relating  to  such  hereditaments,  might 
(a)  Beportad  bj  PaASOis  B.  A  or,  Xiq. ,  Barriitsr-at  I«w. 


be  ascertained  by  a  proi>er  account  being  taken, 
or  inquiry  made,  with  a  view  to  the  sum  deducted 
and  retained  by  the  defendants,  the  trastees,  in 
respect  of  salary  being  disallowed  and  refunded. 

By  his  will,  made  the  11th  March  1870,  FhUip 
Bedingfield,  late  of  Lowestoft,  in  Suffolk, 
appointed  the  defendants  Edward  Henry  Bust 
D'Eye  and  William  Hartcnp,  trustees  thereof, 
and  devised  his  real  estate  to  the  use  of  his 
trastees  until  the  plaintiff  Philip  Henniker 
Bosard  Bedingfield  should  attain  the  age  of 
twenty-eight  years,  when  the  said  real  estate  was 
devised  to  him  for  life,  with  remainder  to  the  use 
of  his  first  and  other  sons  in  tail  male.  The 
trusts  of  the  estate  limited  to  the  trustees  were 
principally  to  receive  the  rents  and  manage  the 
estate,  and  the  will  contained  a  declaration  that 
the  defendant  Hartcup  and  every  f utui-e  trustee 
who  should  be  a  solicitor  or  attorney  might  act 
as  solicitor  or  attorney  to  the  testator's  estate, 
and  should  be  entitled  to  charge,  and  should  be 
paid  for  all  business  done  by  him  as  a  solicitor  or 
attorney  in  respect  of  the  testator's  estate  in  the 
same  manner  as  if  he  had  not  been  a  trustee  or 
executor  of  the  will. 

A  legacy  of  1002.  was  givnn  to  each  trustee. 

The  testator  died  on  the  27th  Oct.  1870. 

The  real  estate  consisted  of  the  Beding^eld 
estate  in  Suffolk,  the  Ditchingham  Hall  and 
Burgh  Marshes  estate  in  Norfolk,  in  all  about 
2000  acres.  Prior  to  the  testator's  death  the 
defendant  Hartcup  had  managed  the  estates  and 
received  the  rents. 

Hartcup  and  D'Eye  managed  the  estates  and 
received  tne  rents,  each  receiving  1002.  a  year  for 
his  trouble.  D'Eye  was  brother-in-law  of  the 
testator.  The  estates  were  in  part  twenty  or 
thirty  miles  away  from  Messrs.  Hartcup's  offices ; 
they  were  heavily  mortgaged,  and  in  Oct.  1886 
were  sold,  owing  to  the  agricultural  depression, 
at  the  low  price  of  &5,0Wl.,  being  a  sum  little 
more  than  the  charges  upon  the  estates. 

The  plaintiff  P.  H.  B.  Bedingfield  was  bora  on 
the  29th  Oct.  1859,  and  will  attain  the  age  of 
twenty-eight  years  on  the  29th  Oct.  1887. 

From  Nov.  1871  to  Dec.  1886  the  defemlanta 
spent  the  sum  of  30002.  in  payment  of  2002. 
a  year  to  Messrs.  Hartcup  and  Sons  as  a  salary 
for  the  management  of  tne  estate,  and  deducted 
the  same  accordingly.  15002.  of  this  was  paid  to 
the  defendant  D'Eye,  who  lived  on  the  Ditching- 
ham Hall  estate,  and  managed  that  and  the 
Bedingfield  estate.  30002.  was  also  paid  to  the 
solicitors  aa  costs.  8002.  was  the  net  residne  of 
the  proceeds  of  the  sale  of  the  estate  if  all  the 
items  were  allowed. 

Jnee,  Q.C.  and  Ingle  Joyce  for  the  applicants. 

Qeorge  Farwell  {Benshaw,  Q.C.  with  him)  for 
the  trustees. — The  trastees  are  entitled  to  this 
salary ;  the  solicitor  at  any  rate  for  "  business  " 
done  by  him  as  a  solicitor  or  attorney  in  respect 
of  the  testator's  estate."  They  have  done  the 
work  providing  offices,  collecting  rents,  selling 
timber,  &c.  The  court  might  grant  a  reasonable 
allowance  to  the  trustees  for  the  trouble  they 
have  taken  in  time  past : 

XarihaU  v.  Holloway,  2  Sw.  482. 
Lord  Eldon  in  that  case  directed  an  inquiry  as  to 
whether  any  and  what  sum  should  be  allowed  to 
the  trustee  for  his  trouble.    A  prospective  and 
retrospective  allowance  was  n^e.  _^The  estate 
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was  upwards  of  2000  acres,  with  a  rental  of  30001. 
a  year  in  the  good  times.  It  was  sold  for  55,0007., 
which  sum  of  money  barely  paid  the  incnm- 
brancers ;  the  equity  of  redemption  fetched  800{., 
which  sum  represented  the  balance. 

7ne«,  Q.C.  in  reply. — The  solicitor  has  been 
remnnerated  for  his  work,  and  the  bill  has  been 
taxed.  [B1a.t,  J. — The  tmstees  might  have  come 
to  the  court  at  any  time ;  if  they  choose  to  go 
on  and  take  the  money  without  leave  they  must 
take  the  consequences.  Oeorge  FarweU. — It  was 
a  bond  fide  mistake.] 

Kay,  J. — What  I  have  been  asked  to  do  is 
af^inst  all  principle.  Here  is  an  estate  of  2000 
acres,  greatly  incumbered.  It  was  apparent  that 
what  the  trustees  would  have  to  deal  with  would 
not  be  the  full  value  of  the  estate.  The  estate 
was  managed  by  two  trustees,  one  a  partner  in  a 
firm  of  solicitors,  the  other  a  brother-in-law  of 
the  testator.  The  will  gives  to  each  trustee  1002. 
obviously  for  the  trouble  in  acting  as  trustee ; 
to  the  solicitor  it  gives  power  to  charge  for  all 
business  done  by  him  as  solicitor  in  respect  of 
the  estate.  No  doubt  the  times  are  bad  m  this 
part  of  the  conntry,  and  in  other  ports  too; 
out,  now  the  estate  has  been  realised,  this  is  the 
result,  that  the  net  proceeds  of  the  sale,  after 
payment  of  incumbrances,  is  8001.  The  solicitors 
charged  upwards  of  30002.  costs,  and,  besides  that, 
the  trustees  deduct  200{.  a  year,  amounting  to  a 
sum  of  3000Z.  mure,  for  the  trouble  of  managing 
the  estate.  They  had  no  sort  of  right ;  anyone 
of  any  knowledge  could  have  tola  them  that 
they  had  no  right  to  make  this  charge,  and  it 
was  not  a  proper  thing  to  do.  I  am  asked,  if  this 
salary  is  disallowed,  to  direct  an  inquiry  as  to 
what  would  be  a  proper  sum  to  Mlow  the  trustees. 
But  I  must  look  at  the  facts.  The  net  proceeds 
oE  sale  are  3800L  The  trustees  ask  to  be  allowed 
out  of  this  sum  30002.,  which  is  the  sum  the  2002. 
a  year  salary  amounts  to.  Look  at  the  circum- 
stances. The  estate  when  wound-up  could  but  pro- 
duce very  little.  The  tmstees  might  have  given 
up  the  trust,  or  have  come  to  the  court,  or  might 
have  done  many  things,  but  they  did  not  do  any 
of  these  things,  and  now  request  me  to  allow  them 
30002.  for  their  trouble ;  but  this  is  a  request  I  do 
not  accede  to.  The  salary  of  2001.  a  year  must  be 
disallowed,  the  trustees  are  jointly  and  severally 
liable,  and  I  make  an  order  for  payment  without 
interest  within  six  monthit.  This  is  not  a  case  for 

CM>StS. 

Solicitors  :  Norris  and  Norri$  ;  Fyke  and  Parrott, 
lor  Earteup,  Norwich. 


Wednesday,  July  27. 

(Before  Kat,  J.) 
Elmobb  v.  Pirbix.  (a) 
Speeifie  •performance  —  Damages — Agreement  con- 
tained in  letters — Question  of  law  set  down  for 
argument  —  Jurisdiction  —  Lord  Cairns'  Act 
(21  ^  22  Vict.  c.  27)— Judicature  Act  1873 
(36  *  37  Viet.  e.  66)— Rules  of  Court  1883,  Order 
XXXIV.,  r.  2. 

Vendors  entered  into  an  alleged  agreement,  con- 
sisting of  letters,  for  the  sale  to  purchasers  of 
certain  patent  rights  by  which  the  vendors  were 

(•)  Bapoitid  bj  Vtiava  M.  Adt,  Baq.,  BuiMer«t-Law. 


to  receive  15,0002.  payable  by  the  1st  March  1886, 
for  the  patent  rights,  works,  plant,  and  book-debts, 
and  25  per  cent,  of  the  profits  made  in  dealiny 
with  thepatents,  thepurohasera  to  form  a  company 
to  work  the  patents.  No  company  having  been 
formed,  and  the  purchasers  refusing  to  carry 
out  the  agreement,  the  vendors  brought  an  action 
claiming  specific  performance  of  the  agreement, 
payment  of  the  15,0002.  and  damages  in  addition 
to  specific  performance  of  the  whole  or  any  part 
of  tlie  saia  agreement,  and  in  substitution  for 
specific  performance  of  any  part  of  the  agreement 
of  which  the  court  m,ight  decline  to  enforce 
specific  performance. 

The  defence  denied  the  agreement,  and  pleaded 
that  the  formation  of  a  company  to  work  the 
patents  was  a  condition  precedent  to  the  pay- 
ment  of  the  money.  An  order  was  made  under 
Order  XXXIV.,  r.  2.  of  the  Rules  of  Court  1883, 
directing  the  following  questions  of  law  to  be  set 
down  for  argumerU :  (1)  whatwoM  the  construction 
of  the  letters  constituting  the  alleged  agreement ; 
(2)  whether  the  plaintiffs  were  entitled  to  any  and 
what  relief  by  way  of  specific  performance,  or 
damages,  or  both,  in  respect  of  suxih  agreement. 

Held,  that  underthe  Judicature  Act  18/3  tlie  court 
had  complete  jurisdiction  both  in  law  and  in 
equity;  so  that,  whether  the  court  could  in  a 
pariieular  ease  grant  speeifie  performance  or  not, 
it  could  give  damages  for  breach  of  the  agree- 
meitt. 

Under  Lord  Cairns'  Ad,  <%«  plaintiff  had  first  to 

•  make  out  t}Mt  he  was  entitled  to  speeifie  perform- 
ance before  he  could  get  damages  at  all ;  now,  he 
may  come  to  the  court  and  say,  "  If  you  think  I 
am  not  entitled  to  specific  peifonnance  of  the 
whole  or  any  part  of  the  agreement,  tlien  give  me 
damages." 

Held,  that  on  the  pleadings  tlie  plaintiffs  were 
entitled  to  some  relief,  and  the  defendants  must 
pay  the  costs  of  the  present  hearing. 

In  or  about  the  month  of  Dec.  1885  an  alleg^ 
agreement  was  made  between  the  plaintiffs,  trad- 
ing as  the  Electro  Metallurgical  Company,  and 
the  defendants  Messrs.  Barrett  and  Rawlings  for 
the  sale  by  the  plaintiffs  to  the  defendants  of  the 
benefit  of  certain  letters  patent,  and  applications 
for  letters  patent,  and  of  the  works,  plant, 
machinery,  and  debts,  and  money  at  the  bankers 
of  the  plaintiff,  and  for  the  formation  by  the 
defendants  of  a  company,  which  agreement  was 
reduced  into  writing,  and  was  comprised  in  the 
letters  following  ;— 

37,  Walbrook,  London,  27th  Nov.  1885.  The  Eleotio 
Hetallargioal  Company,  Blaokfri&rs.  Dear  Sirs, — Con- 
flrminir  our  Mr.  Pirrie'a  verbal  oonveriation  vith  jroiir 
Mr.  ^more  and  Hr.  Cooper  we  now  beg  to  formally 
offer  yon  the  following  terms  for  the  pnrchase  of  the 
patent  rig^ht,  and  your  present  worka  and  plant.  We  to 
pay  yon  15,0001.  for  tne  works,  plant,  and  maohinery 
now  at  yonr  works,  banlcing  aooonnts,  debts,  credit,  and 
debit,  and  for  an  allowance  towards  yonr  expenses 
incurred  in  perfeotingr  the  process  and  taking  ont  the 
several  patents.  Further  we  agree  to  pay  yon  25  per 
oent.  of  the  profits  made  in  dealing  with  the  patents,  e.g., 
where  the  patents  are  sold  to  a  company  for  the  purpose 
of  working,  25  per  oent.  of  the  total  capital  to  be  given 
to  yon  in  fnlly  paid-np  shares,  sach  shares  not  to  bear 
interest  nntil  5  per  cent  has  been  paid  on  the  capital  of 
Bnch  oompanv.  Mr.  Atkinson  and  Mr.  Cooper  to  be  on 
the  board  of  directors  of  such  company  representing 
the  vendors,  Mr.  Williams  Elmore  to  be  engaged  nnder 
oontraot  at  an  annual  payment  of  7001.  per  annum,  and 
Mr.  Frank  Elmore  as  eleotrioian  on  a  salary  of  3001. 
All  patents  under  whioh  the  process  is  worked  to  be 
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^tzuLsfened  jointly  with  the  vendors  (roimelTeB),  and 
all  farther  patents  taken  oat  by  Mr.  ElmoTU  or  hia  son 
to  be  the  property  of  the  company.  The  termB  of  the 
aboTe  agreement  regarding  payment  of  cash  for  works, 
Ac.,  ]5,00(M.  and  suaries,  to  be  carried  oat  before  the 
1st   March    1886.  —  Toots   faithfully,    Tiiuins    and 

PiKBIE. 

37,  Walbrook,  London,  27th  Not.  1885.  The  Electro 
MetalloTf^cal  Company,  Blackfriars.  Dear  Sirs, — In 
continuation  of  oar  letter  of  this  date  re  pnrobaae  of 
roar  works  and  patent  rights,  we  agree  to  guarantee 
Mr.  Atkinson  the  repayment  of  any  money  advanced  by 
him  for  the  purpose  of  carrying  on  the  works,  or  other 
purpose  (during  the  time  we  are  forming  the  company  on 
the  Dest  terms),  and  the  payment  of  5  per  cent,  interest 
on  the  eame. — Yours  faithfully,  TmiiiNS  and  Pibbie. 

27th  Nov.  1885.  Messrs.  Timmins  and  Pirrie,  37,  Wal- 
brook, E.G.  Qentlemen, — Beferring  to  our  interview 
this  afternoon,  and  to  your  letters  of  agreement  and 
arunantee  which  we  have  to  submit  to  our  Mr.  Atkinson 
for  his  approval,  we  should  be  pleased  to  have  the  fact 
stated  in  writing  in  the  form  of  a  letter  in  reply  to  this 
that  the  andertaklng  to  purchase  the  patents  and  bosi- 
ness  of  the  Electro  Metallnrgical  Company  on  the  terms 
named  in  your  letter,  and  the  guarantee  to  repay  cash  to 
be  advanced  by  Mr.  Atkinson  for  the  purpose  of  carrying 
-on  the  business  for  the  purchase  of  copper,  &c.,  antu 
such  time  as  yoa  pay  the  15,0001.  ca^  consideration 
have  been  signed  by  ^our  firm  on  your  own  accoont,  and 
as,  and  for,  and  with  the  foil  authority  of  Messrs. 
Barrett  and  Bawlings,  for  whom  you  act  as  agents  in  this 
matter,  and  that  they  join  you  in  the  undertaking  and 
gnarantee  referred  to.  This  is,  of  coarse,  quite  under- 
stood verbally,  but  so  that  all  may  be  clear  to  Mr. 
Atkinson,  who  has  not  been  present,  and  so  that  no 
mistake  can  arise,  we  shoold  be  pleased  to  have  it 
«xpTesBed  in  writing ;  also,  so  that  everything  may  be 
clear,  we  wish  to  state  here  that  onr  book-debts  due  to 
na  and  onr  bank  balance  are  together  worth  to-day  300i.,> 
«iid  that  all  our  creditors  have  been  paid  in  foil,  so  that 
all  our  stock  and  plant  belonging  to  na,  and  which  is 
now  in  and  npon  the  premises  rented  by  us  at  this 
address,  is  entirely  free  and  clear  of  all  liability  to  date. 
— ^We  are,  Ctentlemen,  yours  respeotfuUy,  TrkElectbo 
MiTALLUBaiCAL  COMPANT,  per  W.E. 

11  and  12,  Clement's-hme,  London,  28th  Nov.  1885. 
The  Electro  Metallnrgical  Company,  Charlotte-street, 
Blackfriars. — Dear  Sirs.  —  In  reply  to  your  letter  of 
yesterday's  date  we  beg  to  inform  you  that  we  have  full 
aofchority  to  sign  any  agreement  on  behalf  of  John 
Smolair  Pirrie,  Henry  Barrett,  Edward  Bawlings,  and 
Tthomas  Timmins.  The  letters  written  you  yesterday 
were  signed  in  their  presence,  and  after  having  been 
carefully  considered  bv  them  and  agreed  to,  all  the 
gentlemen  above  named  join  equally  in  the  undertaking 
and  guarantee  referred  to.  Any  formal  documents  will 
be  signed  by  each  one  formally  when  required. — ^Touis 
faithfully,  Tuimins  and  Pibbii. 

37,  Walbrook,  London,  30th  Nov.  1885.  The  Eleotro* 
Metallurgical  Company,  London. — Dear  Sirs,— Confinn- 
ing  your  verbal  proposition  to  Mr.  Pirrie  to-day  we 
agree  to  accept  the  same  in  the  following  terms,  viz.. 
We  bind  onrselves  to  form  a  company  to  work  your 
patent  process,  with  a  nominal  capital  of  120,000i., 
sufficient  capital  to  be  called  up  to  pat  down  works  as 
soon  as  possible  in  England.  You  of  course  participate 
in  the  profits  (to  the  extent  of  25  per  cent.)  nude  by  the 
sale  of  licences  to  work  the  process  in  other  countriea 
or  in  forming  companies  to  work  the  process  there.  In 
any  case  where  a  licence  to  work  under  your  patents  is 
sold  in  conjnnction  with  our  patent  process  for  extract- 
ing metals  from  ores,  the  net  profits  derived  from  such 
■ale  to  be  equally  divided.  The  matter  we  now  under- 
stand ix  finally  settled,  and  we  will  feel  obliged  by  your 
writing  to  OS  at  once  confirming  your  acoeptance  of  oar 
proposals,  so  that  we  may  get  to  work  at  once. — Tours 
faithfully,  Timmins  and  Pibbii.— Mr.  Pirrie  will  call 
on  you  to-morrow  for  the  necessary  papers  to  have  the 
legal  agreements  drawn  out. 

Dec.  1,  1885.  Messrs.  Timmins  and  Pirrie,  87,  Wal- 
brook, E.C.— Gentlemen, — Beferring  to  your  two  letters 
^ted  the  27th  Nov.  and  to  those  of  the  28th  and  30th 
Nov.,  we  now  have  the  pleasure  of  aooqiting  yonr  pro- 
posals (on  behalf  of  yourselves  and  Messrs.  Burett  and 
Bawlings)  therein  contained  to  pozchaie  the  bnainess 


and  patents  of  this  company,  and  to  guarantee  to  repay 
cash  advanced  to  carry  on  the  business,  and  we  now 
regard  this  acceptance  together  with  your  letters  as  a 
binding  agreement  until  the  formal  documents  are  pre- 
pared and  signed. — ^We  are,  yours  rsspectfnUy,  Thb 

ElBCTBO  METAI.LnBOICAL  COMPAITT. 

The  plaintiffs  claimed  specific  performance  of 
the  aforesaid  agreement ;  payment  to  the  plain- 
tiffs hj  the  defendants  of  the  said  purchase 
monev  of  15,0(X)i.,  with  interest  from  the  1st 
March  1886;  damages  in  addition  to  specific  per- 
formance  of  the  whole  or  any  part  of  the  said 
agrreement,  and  in  snbstitntion  for  specific  per- 
formance of  any  part  of  the  said  agreement  of 
which  the  court  might  decline  to  enforce  specific 
performance. 

The  defendants  denied  that  any  agreement  -was 
made  or  entered  into  in  Dec.  1885  between 
the  plaintiffs  and  the  defendants  for  the  sale  by 
the  plaintiffs  to  the  defendants  of  what  was  in  the 
2nd  paragraph  of  the  statement  of  claim  called, 
"  the  benefit  of  the  said  applications  for  letters 
patent,"  or  of  the  works,  plant,  machinery,  debts, 
and  money  in  the  said  paragraph  referred  to,  or 
of  any  such  property.  The  defendants  Pirrie  and 
Timmins,  relying  on  alleged  fraudulent  repre- 
sentations of  the  plainti&,  and  believing  the 
same  to  be  tme,  agreed  to  form  a  company  to 
purchase  the  alleged  valid  patent  rights  for  the 
alleged  inventions,  and  the  works,  plant,  and 
other  property  mentioned  in  the  first  letter  of 
the  27th  Nov.  1885  in  the  said  2nd  paragraph  set 
forth,  and  in  the  event  of  the  successful  formation 
of  such  company  to  carry  out  the  terms  in  the 
said  letter  appearing,  subject  to  the  plaintiffs 
carrying  out  the  said  terms  on  their  part.  The 
defendants  asked  leave  to  refer  to  the  said  letter, 
and  particularly  to  the  terms  to  the  effect  that 
all  further  patents  taken  out  by  the  plaintiff 
Elmore  or  his  son  should  be  the  property  of  the 
company,  and  other  terms  relating  to  the  com- 
pany, and  submitted  that  the  terms  of  the  said 
letter  could  not  possibly  be  carried  out  in  their 
entirety  without  the  formation  of  such  company. 

On  the  30th  Nov.  1886  the  plaintiffs  had  an 
interview  with  the  defendant  Pirrie,  and  asked 
him  whether  he  felt  certain  that  he  could  form  a 
company,  to  which  the  said  defendant  replied 
to  the  effect  that  he  could  do  so  if  the  represen- 
tations of  the  plaintiffs  hereinbefore  mentioned 
were  correct,  and  the  plaintiffs  thereupon 
suggested  to  the  defendant  Pirrie  that  the  pro- 
posals theretofore  made  should  be  modified,  and 
it  was  finally  agreed  that  a  company  should  be 
formed  to  turn  to  account  the  plaintiffs'  alleged 
inventions,  and  also  a  certain  patent  process 
belonging  to  the  defendants  for  extracting  metals 
from  ores,  and  that  such  company  should  pay  the 
plaintiffs  the  sum  of  15,0002.  for  their  plant  and 
machinery  and  the  expenses  incnrred  in  bringing 
the  processe.<i  to  the  state  of  efficiency  alleged  by 
the  plaintiffs,  and  should  have  a  capital  of 
12O,000Z.  The  letter  of  the  30th  Nov.  1886  was 
written  by  the  defendant  Pirrie,  after  a  verbal 
agreement  had  been  made  to  the  effect  aforesaid 
in  order  to  express  the  terms  agreed.  The  defen- 
dants asked  leave  to  refer  to  the  said  letter,  and 
the  letter  of  the  1st  Dec.  1885  in  the  said  para- 
graph mentioned. 

On  the  11th  June  1887  an  order  was  made  under 
Order  XXXIV.,  r.  2,  of  the  Rules  of  Court  1883, 
by  consent  directing  the  following  questions  of 
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law  to  be  set  down  for  argument :  (1)  What  was 
the  constraotion  of  the  letters'  constituting  the 
alleged  agreement;  (2)  Whether  the  plaintifEa 
were  entitled  to  any  and  what  relief  by  way  of 
specific  performance,  or  damages,  or  both,  in 
respect  of  such  agreement. 

Sir  B.  Webtter  (A.-G.),  MiUar,  Q.C.,  and  W.  N. 
Laioton  for  the  plaintiffs. — We  submit  that  the 
letters  constitute  a  clear,  unambi^ous,  and  bind- 
ing agreement,  and  we  are  entitled  to  specific 
performance  or  damages,  or  both : 
Soames  r.  Edge,  John.  689. 

Inee,  Q.C.,  Bigby,  Q.C.,  and  Carson  for  the 
defendants. — ^The  agreement  is  not  such  a  con- 
tract as  can  be  enforced : 

FergvMfi  v.  WiUon,  15  L.  T.  Eep.  N.  S.  230 ;  2  Ch. 
App.  77. 

The  measure  of  damages  is  not  the  purchase 
money.  [Kay,  J. — 15,0(X)Z.  cash  was  to  be  paid  by 
the  1st  March  1686,  whether  the  company  was 
formed  or  not.]  The  formation  of  the  company 
was  a  necessary  and  integral  part  of  the  agree- 
ment ;  the  salaries  were  to  be  paid  before  the  Ist 
March : 

Stacker  r.  Weddsrbum,  3  K.  &  J.  393  ; 

Huxtey  v.  Home  Payne,  41  L.  T.'  Eep.  N.  S.  1  j  4 
App.  Cas.  811. 

Kay,  J. — ^I  will  give  you  my  view,  Mr.  Attomqr, 
and  then  you  can  reply  if  you  like.    It  is  impor- 
tant to  consider  what  the  law  was  at  the  date  of 
the  statement  of    claim.     At  the  date  of    the 
judgment  in  Soamea  v.  Edge  Lord  Cairns'  Act 
had   passed.    Now  we  know  that   Lord  Cairns' 
Act  gave  somewhat  enlarged  jurisdiction,  namely, 
to  grant  specific  performance  of  o^o  part  of  an 
agreement,    and   damages   for    that  portion    of 
which  it  could  not  grant  specific  performance. 
I  prefer  to  read  the  words  of  Lord  Cairns  him- 
self in  the  case  of   Ferguson  v.  WiUon  {aupra). 
First,    Turner,    L.J.    says    (page    88):    "There 
remains    the  question    of    damages,    and   that 
depends  entirely  upon  the  effect  of  that  very 
valuable  Act  which  my  learned  brother  passed 
through    Parliament,    commonly  known  as  Sir 
Hugh  Cairns'  Act.     I  understand  that  Act  to 
mean  this :  There  was  a  great  difficulty  in  cases 
of_  specific  performance,   and  also  in    cases  of 
injunction  before  the  passing  of  that  Act  arising 
under  this  state  of  circumstances.    There  were 
many  cases  where  a  court  of  equity  wonld  decline 
to  grant  specific  performance,  and  yet  the  plain- 
tiff might  be  entitled  to   damages  at   law;  and 
great  complaints  were  constantly  made  by  the 
public  that  when  plaintiffs  came  into  a  court  of 
equity  for  specific  performance  the  court  of  equity 
sent  them  to  a  court  of  law  in  order  to  recover 
damages,  so   that  parties   were  bandied  about, 
as  it  was  said,  from  one  court  to  the  other.    The 
object,  therefore,  of  that  Act  of  Parliament  was 
to  prevent  parties  being  so  sent  from  one  court 
to  the  other,  and  accordingly  the  Act  provides 
that  the  court  may,  either  in  addition  to  or  in 
substitution  for  the  relief  which  is  prayed,  grant 
that  relief  which  would  otherwise  be  proper  to  be 
granted  by  another  court.    But  that  Act  never 
was  intended,  as  T  conceive,  to  transfer  the  jaris- 
diction  of  a  court  of  law  to  a  conrt  of  equity. 
If  therefore  a  plaintiff  in  a  suit  in  equity  had  no 
equitable  right  at  the  time  of  filing  the  bill — for 
the  case  would  be  quite  different  if  there  was  an 
equitable  right  at  the  time  of  filing  the  bill — so  I 


that  the  bill  was  altogether  improperly  filed  in 
equity,  I  am  of  opinion  that  the  Act  has  no  appli- 
cation."   Lord   Cairns,  page  91,  thus   describes 
the  object  and  purposes  of  the  Act :  "  The  impor- 
tant words  of  the  Act  are  these  :  '  In  all  cases 
in  which  the  Court  of  Chancery  has  jurisdiction 
to  entertain  an  application  for  the  specific  per- 
formance of  any  covenant,  contract,   or  agree- 
ment.'   That  of  course  means  where  there  are,  at 
least  at  the  time  of  bill  filed,  all  those  ingredients 
which  would  enable  the  court,  if  it  thought  fit,  to 
exercise  its  power  and  decree  specific  perform- 
ance, among  other  things,  where  there  is  tho  sub- 
ject-matter whereon  the  decree  of  the  court  can 
act — in  a  case  of  that  kind  the  court  hasi  a  dis- 
cretionary power  to  award  under  certain  circum- 
stances damages  in  substitution  for,  or  in  addition 
to,  the  decree   for  specific  performance.      The 
object  obviously  was    to   enable  the    Conrt   of 
Chancery  to   do  '  complete    justice '  as  it   was 
called,  a  phrase  which  assumed  that  there  was 
power  in  the  Court  of  Chancery  to  make  a  decree- 
to  some  extent,  but  not  to  make  a  decree  to  the 
whole  extent  which  the  case  required.    But  that 
seems  to  me  not  in  any  way  to  srive  to  the  court 
a  power  where  it  haa  no  jurisdiction,  to  decree 
specific  performance,   for  want  of  the  subject- 
matter  whereon  its  decree  would  operate,  to  give 
damages  by  reason  of  some  antecedent  breach  of 
contract."    The  only  case  under  that  Act  where 
the  court  would  give  relief  was  where  a  plaintiff 
bad  an  equitable  right  at  the  time  of  filing  the  biU. 
That  was  dealt  with  in  Soamet  v.  Edge  by  Lord 
Hatherley  (then  Wood,  V.C.);  there  the  defendant 
contracted  that  he  would  erect  a  building,  and 
the  plaintiff  agreed  to  grant  a  lease  to  the  defen- 
dant when  the  building  was  erected.    First,  the 
building  was  to  be  erected,  and  then  the  plaintiff 
agreed  to  grant   and  the  defendant  to  accept  a 
lease.    In  that  case  the  building  was  not  built. 
The  plaintiff  then  filed  his  bill  praying  that  the 
defendant  might  be  decreed  to  build  the  house 
and  accept  a  lease  of  the  premises.  Lord  Hatherley 
held  that  it  was  within  lus  jurisdiction  since  Lord 
Cairns's  Act,  and  he  had  power  to  g^ant  specific 
performance,  to   made   the  defendant  take  the 
lease ;  he  would  not  hear  the  defendant  say :  "  I 
have  not  built,  and  therefore  will  not  perform  the 
rest  of  the  agreement."    This  case  was  followed 
in  Middleton  v.    Greenwood   (2   De   G.   J.    &   S.. 
142),  by  Turner  and  Knight  Bruce,  L.JJ.    Lord 
Cairns's  Act  enabled  the  court  to  grant  specific 
performance,  and  damages  where  it  could  grant 
specific   performance.      Here  the   facts    are    as. 
follows :  The  Judicature  Act  of  1873  had  passed, 
giving  the  court  a  power  which  it  did  not  possess 
before — that  is  to  say,  it  gave  the  court  complete 
jurisdiction  both  in  law  and  equity;   so  that,, 
whether  the  court  could  in  a  particular  case  grant 
specific  perfoi-mance  or  not,  it  could  give  damages 
for  breach   of  the  agreement ;  d  fortiori,  if  the 
contract  was  one  as  to  which  the  court  had  the 
right  to  exercise  its  jurisdiction  to  grant  specific 
performance  of  it,  the  conrt  could  grant  damages 
for   breach  of  it.;    so  that  the   court  had  now 
a  much  larger  power  than  it  had   under  Lord 
Cairns's  Act,  for  under  that  Act  the  plaintiff  had 
first  to  make  out   that    he  was  entitled  to  an 
equitable  remedy  before  he  could  get  damages  at 
aU.    Now,  however,  the  plaintiff  might  come  to- 
the  court  and  say, "  If  you  think  I  am  not  entitled 
to  specific  performance  of  the  wluile  or  any  part 
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of  the  agreement,  then  give  me  damages."  That 
wae  the  jurisdiction  of  the  court  trhen  the  Judi- 
cature Act  was  passed,  and  existed  at  the  date 
of  the  filing  of  the  statement  of  claim.  The 
claim  sets  out  a  series  of  letters  constituting  an 
agreement,  and  the  plaintiffs  claim  specific  per- 
formance of  the  agreement,  payment  to  the 
plaintiffs  by  the  defendants  of  the  purchase 
money  of  15,000t.  and  damages  in  addition  to 
speciuR  performance  of  the  whole  or  any  part  of 
the  said  agreement,  and  in  substitution  for  specific 
performance  of  any  part  of  the  said  agreement 
of  which  the  court  may  decline  to  enforce  specific 
performance.  Why  should  not  the  plaintiffs  have 
damages  for  that  part  of  the  agreement  of  which 
the  court  does  not  grant  specific  performance? 
The  court  has  power  either  to  order  specific 
performance  of  the  whole  of  the  agreement, 
or  of  part  of  it,  with  damages  for  the  rest. 
That  was  the  power  of  the  court  on  these 
pleadings.  The  defence  was  that  if  the  letters 
constituted  an  agreement,  the  agreement  was 
obtained  by  fraud.  Then  there  was  an  application 
that  the  question  might  be  tried  as  to  whether 
there  was  a  contract  at  all,  or  in  the  nature  of  a 
contract.  Then  there  was  an  order  made  by  con- 
sent directing  the  following  questions  of  law  to 
be  set  down  for  argument :  (1)  What  was  the 
construction  of  the  letters  constituting  the 
alleged  agreement;  (2)  Whether  the  plaintiffs 
were  entitled  to  any  and  what  relief  by  way  of 
specific  performance,  or  damages,  or  both,  in 
respect  of  sach  agreement.  Surely  no  human 
mind  could  suppose  that  any  other  question  was 
referred  to  the  court,  except  whether  there  was  a 
contract,  and  whether  the  plaintiffs  were  entitled 
to  specific  performance  or  damages,  or  both.  As 
to  tne  construction  of  the  letters,  the  defendants 
were  personally  liable ;  it  was  an  agreement  for 
the  purchase  by  the  defendants  of  patent  rights, 
works,  plant,  and  book-debts  for  15,000{.  The 
defendants  undertook  to  form  a  company,  and  of 
that  company  the  plaintiff  William  Elmore  was  to 
be  engaged  as  manager  at  an  annual  salary  of  7001., 
and  his  son  Frank  Elmore  as  electrician  at  a  salary 
of  SOOI.  It  is  said  that  I  cannot  enforce  this 
agreement,  because  it  is  implied  that  the  two 
Elmores  are  to  do  some  services.  First,  it  is  very 
plainly  an  agreement  by  which  the  defendants 
are  made  personally  liable;  secondly,  it  is  an 
agreement  for  them  to  buy  and  pay  out  of  their 
own  money  for  the  property  mentioned  ;  thirdly, 
it  is  an  agreement  tnat  they  will  form  a  company 
to  work  thesa  patents.  Why  is  it  different  irom 
Boames  v.  Edge  (ubi  sup.)?  The  agreement  to 
form  the  company  is  an  agreement  for  a  particu- 
lar use  of  the  patents.  I  agree  to  buy  property 
for  15,0007'.  Upon  that  the  court  can  grant 
specific  performance — ^the  use  to  be  made  of  the 
property  when  bought  is  a  subsidiary  thing ;  the 
court  cannot  enforce  specific  performance  of  this 
part  of  the  agreement,  but  it  can  give  damages. 
It  is  made  a  point  of  that  in  the  latter  part 
of  the  agreement  it  is  implied  that  William 
Elmore  and  Frank  Elmore  are  to  do  services,  and, 
as  I  cannot  compel  them,  the  court  can  grant  no 
relief.  The  terms  were  stipulated  by  the  vendors 
for  their  own  benefit ;  the  contract  was  that 
William  Elmore  and  Frank  Elmore  were  to  be 
employed  at  salaries.  I  do  not  see  the  diffi- 
culty; I  fail  to  see  that  because  William  and 
Frank  Elmore  render  services,  therefore  the  con- 


tract is  outside  the  jurisdiction  of  the  court,  and 
the  court  will  not  exercise  its  jurisdiction  to  order 
specific  performance  of  an  agreement  to  buy  and 
sell.  I  am  of  opinion  that  the  court  has  juris* 
diction  to  direct  specific  performance  of  the  agree- 
ment; so  far  as  it  is  an  agreement  for  sale 
and  purchase,  the  court  can  grant  damages  for 
any  part  outside  the  doctrine  of  specific  perform- 
ance. In  answer  to  the  questions,  I  say  this 
is  a  case  where  the  court  has  jurisdiction,  and  the 
plaintiffs  are  entitled  to  some  relief,  partly  by 
way  of  specific  performance  and  partly  by  way  of 
damages,  or,  at  any  rate,  by  way  of  damages 
instead  of  specific  performance  in  whole  or  in 
part,  but  I  will  not  decide  whether  the  plaintiffs 
are  entitled  to  "  any  and  what "  relief.  I  do  not 
desire  to  fetter  the  court,  but  wish  the  court  to 
keep  absolute  discretion  as  to  what  it  will  grant. 
The  defendants  must  pay  the  costs  of  the  present 
hearing. 

Solicitors :  J.  H.  and  /.  T.  Johntou  ;  Paine,  B<m, 
and  Pollock. 


Saturday.  July  30. 
.     (Before  Kat,  J.) 
Be  S.  WiTTEN  (an  Infant),  (a) 
Ii^ant — Custody — Jfuconduet  of  faiOter — P^Ui<m 
of  mother — Delivery  to  mother — No  lifiiit  a»  to 
age^i  ^  3  Vict.  e.  fe4— 36  Vict,  c  12— Guardian' 
»hip  of  Infant*  Act  1886  (49  |-  50  Vict.  e.  27),*.  5. 
Where  a  mother  applied  by  petition  to  the  court  for 
the  custody  of  Tier  boy,  aged  ten  years,  on  the 
ground  of  the  miseondv^ct  of  the  father  : 
Held,  that,  under  sect.  5  of  the  guardianship  of 
Infants  Act  1886,  the  court  had  jurisdietion  to 
make  such  order  as  it  might  think  fit  regarding 
the  custody  of   suc^   infant,  and  the  right  of 
access  thereto  of  either  parent,  having  regard  to 
the  welfare  of  the  infant,  and  to  the  conduct  of 
the  parents,  and  to  the  unshes  a*  weU  of  the 
mother  ae  of  the  father.     The  court  has  juriadie- 
tion  to  order  the  delivery  of  the  infant  to  the 
custody  of  its  mother  vntnout  fixing  any  limit  of 
age. 
This  was  a  petition  by  a  mother  for  the  custody 
of  her  infant  son,  aged  ten  years,  on  the  grouira 
of  the  alleged  misconduct  of  the  father  with  a 
young  lady.    The  application  was  made  nnder 
the  Guardianship  of  Infants  Act  1886. 

Uensliavo,  Q.C.  and  Swinfen  Eady  for  the  peti* 
tioner. — The  Guardianship  of  Infants  Act  1886 
has  considerably  altered  the  law,  and  given  to  the 
court  increased  powers  to  deprive  a  father  of  the 
custody  of  an  infant  child,  and  to  deliver  the 
child  to  the  mother.  Under  the  previous  law 
there  was  a  limit  of  age  up  to  which  the  mother 
cou^d  obtain  the  custody  of  her  child,  formerly 
seven,  and  afterwards  sixteen  years,  but  under  the 
recent  Act  there  is  no  such  limit  of  age.  The 
considerations  upon  which  the  court  is  to  act 
have  been  altered  by  the  Act  of  1886,  which  pro- 
vides in  sect.  5  that  three  things  are  to  be  regarded 
— namely,  the  welfare  of  the  infant,  the  conduct 
of  the  parents,  and  the  wishes  of  the  mother  as 
well  as  of  the  father. 

Oaley,  for  the  respondent,  the  father. — ^There  is 
no  truth  in  the  all^^tions  of  misconduct.  The 
young  lady  in  question  is  the  adopted  daughter  of 

(a)  Beported  tv  Fbakcu  E.  AST,  :bq.  Biniiter«tOU». 
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the   respondent;   their   relations   are  perfectly 
innocent. 

Kat,  J. — ^I  have  no  doubt  at  all  that  I  ought 
to  accede  to  this  application.  It  seems  that  in 
1883  this  man,  Edward  Walter  Witten,  was  living 
with  his  wife  at  Brighton,  and  was  in  the  habit 
of  taking  lady  pupils,  to  whom  he  taught 
medicine.  In  January  of  that  year  a  girl  named 
Ada  Jane  Dick  went  to  him  as  a  medical  pupil. 
His  relations  with  her  were  such  that  he  after- 
wards endeayoured  to  take  her  away  with  him  to 
Algiers.  He  had  done  all  this  in  a  way  which 
was  most  insulting  and  offensive  to  his  wife. 
She  showed  considerable  forbearance,  until  at 
last  his  conduct  with  Miss  Dick  was  such  that 
the  wife  instituted  divorce  proceedings,  and  he 
put  a  stop  to  those  proceedings  by  a  proposal  in 
his  own  handwriting  for  a  compromise,  which, 
however,  he  did  not  carry  out.  In  the  meantime, 
having  had  very  intimate  relations  with  Miss 
Dick,  which  he  said  were  innocent,  as  I  hope  they 
were,  he  had  bought  a  practice  in  England,  and 
his  household  now  consisted  of  himself  and  the 
girl  who  had  assumed  his  name,  and  was  living  in 
his  house,  and  whom,  he  said,  he  had  adopted  as 
his  daughter.  There  was  a  child  of  the  marriage 
ten  years  old.  The  father  had  taken  him  away 
from  school  early  in  the  year  1886,  and  the 
mother  had  never  seen  him  since.  I  hope  that 
Witten's  relations  with  Miss  Dick  are  innocent, 
thought  it  is  certainly  rather  difiScult  to  believe 
it.  But  whether  they  are  innocent  or  not,  what 
is  the  conduct  of  a  man  who  has  completely 
destroyed  the  character  of  this  girl  by  his  associa- 
tion with  her,  as  she  herself  has  admitted  in  her 
affidavit,  and  who  has  driven  his  wife  by  his  con- 
duct and  association  with  this  girl  to  take  divorce 
proceedings  against  him,  and  is  now  putting 
pressure  on  his  wife  by  taking  from  her  this  boy, 
ten  years  old,  the  child  of  their  marriage,  and 
keeping  him  in  his  own  house,  where  he  is  living 
with  Ada  Jane  Dick  P  If  the  relations  were  as 
innocent  as  possible,  such  conduct  on  the  part  of 
{k  married  man  is  inexcusable  conduct  which 
must  give  rise  in  the  mind  of  any  unprejudiced 
person  to  the  gravest  possible  suspicion  of  his 
fidelity  to  hi?  wife,  and  conduct  which  is  in  eveir 
way,  in  my  opinion,  entirely  indefensible.  I  will 
not  say  more  about  it  than  that>I  consider  it  the 
duty  of  the  court,  under  the  circumstances,  to 
give  the  custody  of  this  boy  of  ten  years  of  age 
to  the  mother,  and  I  accordingly  order  the  boy  to 
be  at  once  delivered  into  the  custody  of  his 
mother,  and  the  respondent  to  pay  the  costs  of 
this  application. 

Oaiey. — May  the  father  have  access  to  the 
hildP 

Kat,  J. — ^I  decline  to  allow  the  boy  to  go  to 
any  house  in  which  Miss  Dick  is  living ;  but  he 
may  reside  with  the  father  for  a  fortnight  in  the 
summer,  and  a  week  in  the  winter  holidays,  in  any 
house  where  that  lady  is  not,  and  to  which  she 
does  not  come.  If  she  attempts  to  associate  with 
the  boy  in  any  shape  or  way,  I  will  at  once 
interfere. 

Solicitors :  Noih  and  Field ;  T.  W.  BiieJeler. 


July  30  and  Aug.  6. 

(Before  Eat.  J.) 

Be  Adaks.  (a) 

Trustee  Acts — Infant  heir  of  surviving   trustee—' 

Vesting  order — Petition — Service. 

WTiere  land  vias  vested  in  the  infant  heir  oftlte  last 
survivor  of  trustees,  the  beneficiaries  presented  a 
petition  for  an  order  vesting  the  land  in  them; 
the  infant  heir  toas  not  served. 

Held  (refusirig  to  adopt  the  rule  laid  douin  in 
Shelford's  Beai  Property  Statutes,  8th  edit.,  653), 
that  the  infant  heir  inuit  be  served.  The  petition 
having  stood  over,  and  the  infant  luaring  been 
served,  a  gttardian  ad  litem  being  appointed,  the 
Court  made  the  order. 

This  was  a  petition  by  beneficiaries  asking  for 
an  order  vesting  land  now  vested  in  Samuel 
Adams  Berkeley,  an  infant,  the  heir  of  the  last 
surviving  trustee  of  certain  estates,  in  themselves. 

The  petition  was  not  served  ou  the  infant  heir. 

Oeorge  Henderson  for  the  petitioners. — [Eat,  J. 
—The  petition  must  be  served  on  the  infant  heir.] 
It  is  not  necessary  (Shelford's  Real  Property 
Statutes,  8th  edit.,  653).  [Kat,  J.— I  decline  to 
follow  that  practice ;  the  petition  must  stand  over 
for  the  infant  heir  to  be  served.] 

Aug.  6. — Oeorge  Senderton  for  the  petitioners. 
The  infant  has  been  served,  and  a  guardian  ad 
litem  appointed. 

Blakesley  for  the  in&knt  heir. 

Kat,  J. — I  make  the  order. 

Solicitors :  Albert  Bateheior,  for  Qishy  and  Son, 
Ware. 


Aug.  2  and  10. 

(Before  Chittt,  J.) 

The  Befublic  of  Pbeu  v.  Thb  Pekuvian  Guako 

COMFANT  LiHITED.  (6) 

Practice— Pleading — No  reasonable  cause  of  action 
— Striking  out  statement  of  claim  —  Rules  of 
Court  1883,  Order  XXV..  rr.  1,  4. 

In  an  action  to  set  aside  an  agreement  of  com- 
promise the  plaintiffs  deliver^  a  statement  of 
claim  containing  numerous  allegations,  among 
which  were  that  the  agreement  was  made  on 
behalf  of  a  Government  de  facto  and  not 
de  jure ;  that  the  defendants  were  fiduciary 
agents,  and  bound  to  give  the  information  which 
was  asked  for  by  the  plaintiffs;  that  there  were 
errors,  ina^cv/rades,  and  overcharges  to  a  large 
amount ;  that  the  a^eement  of  compromise  was 
improper  and  improvident ;  that  the  comprom,ise 
required  confirmation  before  it  acquired  aoinding 
effect;  that  the  sam^  hid  twt  been  confirmed  or 
ratifiM  by  any  de  Jure  Government ;  and  that, 
even  if  binding  (which  was  denied),  the  resolution 
of  the  de  facto  Government,  which  passed  it,  too* 
pa.ssed  upon  insufficient  maierials,  and  xoithout 
knowledge  of  the  facts. 

The  defendants  then  moved,  under  rule  4  of  Order 
XX  v.,  that  the  statement  of  daim  might  oe  struck 
out,  on  the  ground  that  it  disclosed  no  reasonable  . 
cause  of  action  and  was  embarrassing ;  or,  in 
the  alternative,  that  the  paragraph  in  the  state- 
ment of  claim  which  stated  the  original  oontraet, 

(a)  Beportad  bj  raAVOis  B.  AoT,  Biq.,  Barriitar-at-Iiav. 
(»)  Beportad  br  A.  Cotssaui  Six,  Gm}.,  Bu^iMrat-Law 
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and  cM  allegations  eontequent  thereon,  might  he 
struck  oiU  as  unnecessary,  and  tending  to  em- 
barrass and  delay  the  fair  trial  of  the  action. 
Held,  that,  where  the  pleadings  disclosed  a  ease 
which  the  court  was  satisfied  wotdd  not  succeed 
they  should  he  struck  out,  and  an  end  piU  to  the 
litigation ;  that  in  the  present  eouie  no  reasonable 
cause  of  action  had  teen  shovm,  and  no  good 
would  result  from  the  litigeUion;  and  therefore 
that  the  action  wordd  be  dismissed. 
Is  this  action,  commenced  on  the  7th  Oct.  1886, 
the  statement  of   claim  of    the   plaintiff,  the 
Republic  of  Peru,  delivered  on  the  7th  Feb.  1857, 
was  substantially  as  follows  .— 

In  conformity  with  a  law  of  the  Bepublic  of 
Perm  enacted  in  that  behalf  on  the  11th  May  1875, 
a  contract  was,  on  the  7th  June  1876,  entered  into 
between  the  Bepublic  and  the  defendant  com- 
pany, the  Peruvian  Guano  Company  Limited, 
that  the  Republic  should  consign  to  the  company 
1,900,000  English  tons  of  guano,  and  that  the 
company  as  consignees  should,  without  prejudice 
to  tne  existing  contracts  between  the  Republic 
and  Messrs.  Dreyfus  Brothers  and  Co.,  and 
others,  have  during  the  continuance  of  the  con- 
tract the  exclusive  right  and  privilege  of  selling 
in  European  markets  Peruvian  guano. 

In  April  1879  the  Republic  of  Chili  declared 
wsr  against  Peru. 

On  the  4th  Nov.  1879,  in  consequence  of  the 
company's  breaches  of  the  contract,  the  Republic 
dechned  to  further  carry  out  and  to  be  bound  by 
the  contract. 

In  Nov.  1879  Pierola  assumed  dictatorial  power 
in  Peru,  and  he,  and  subsec^nently  Iglesias,  on  the 
resignation  and  flight  of  Pierola,  acted  as  de  facto 
rulers  of  the  Bepublic,  and  between  Nov.  1879  and 
June  1886  no  dejure  Government  existed  in  Peru, 
but  at  the  latter  date  a  de  jure  Grovemment  was 
duly  constituted  according  to  the  laws  and  usage 
of  Peru. 

Both  Pierola  and  Iglesias  purported  to  act  as 
dictators  so  far  as  regarded  mtemal  acts  of 
government  in  accordance  with  the  laws  and  usage 
of  the  Government  of  Peru,  and  the  plaintiffs 
submitted  that  so  far  as  regarded  all  internal 
acts  of  government,  and  particularly  so  tar  as 
concerned  the  acts  of  the  de  facto  Government,  as 
between  them  and  the  company,  the  de  facto  rulers 
were  bound  by  the  then  existing  laws  and  usage 
of  the  Bepublic. 

In  May  1883  the  defendants  went  into  volun- 
tary liquidation,  and  Rodrick  Mackay,  as  liqui- 
dator, was  authorised,  in  conjunction  with  a  con- 
sultative committee,  to  compromise  all  claims  by 
or  against  the  company. 

In  Jan.  1884  Iglesias  sent  to  London,  as  special 
financial  commissioner,  Sefior  Don  G.  Bogardns, 
to  make  inquiries  and  claim  balances  dae  from 
the  company  under  the  contract,  and  negotiations 
for  settlements  of  claims  ensued,  and  Bogardns 
being  replaced  by  one  De  Izcue  as  financial 
agent  in  May  1885,  an  agreement  of  compromise 
was  entered  into  between  the  Republic  of  Peru 
and  the  company,  being  executed  by  De  Izcue  on 
behalf  of  the  Bepnblic  of  Peru,  by  the  terms  of 
which  agreement  De  Izcue,  on  behalf  of  the 
Republic,  acknowledged  the  receipt  of  260,000i. 
from  Mackay  as  liquidator  of  the  company, 
and  reletMed  the  company  from  all  claims  on 
behalf  of  the  Bepublic,  and  agreed,  on  behalf  of 


and  in  the  name  of  the  Republic,  to  uphold 
the  company  in  litigations  instituted  against 
it  by  Messrs.  Dreyfus  and  others  iu  respect  of 
claims  to  guano,  and  to  cede  to  the  company  all 
the  rights  and  interests  of  the  Republic  in  lespect 
to  the  subject  matters  of  such  litigations ;  and  it 
was  further  agreed  that  neither  the  payment  of 
the  260,0002.  nor  anything  contained  in  the  agree- 
ment was  to  be  deemed  to  imply  the  inaccuracy 
or  insufficiency  of  any  accounts  rendered  by  the 
defendants  or  any  right  on  the  part  of  the  Republic 
to  further  or  better  accounts  or  any  acknowledge* 
ment  of  indebtedness  on  the  part  of  the  company 
to  the  Republic,  bnt  was  to  be  deemed  in  the  first 
place  as  the  price  of  perpetual  peace  between  the 
Republic  and  the  oompany,  and  in  the  second 
place  as  the  price  of  the  rights  and  interests  of 
the  Republic  in  the  subject-matters  of  the  litiga- 
tions i^ainst  the  company  and  of  the  engagement 
of  the  Republic  to  endeavour  to  induce  the  settle- 
ment of  such  litigations  in  favour  of  the  cmn- 
pany. 

In  June  1886  the  de  facto  Government  of 
Iglesias  ctune  to  an  end,  and  a  de  jure  Gayem- 
ment  of  the  Republic,  according  to  the  laws  and 
constitution  of  Pern,  was  instituted. 

Shortly  before  the  constitution  of  such  de  jure 
Government  investigations  were  made  by  the 
direction  of  a  provisional  Government  into  the 
circumstances  under  which  the  agreement  of  com- 
promise had  been  entered  into,  and  a  de  jure 
Government  for  the  first  time  ascertained  the 
facts  stated  and  charged  in  the  statement  of 
claim. 

Upon  making  such  discoveries  De  Izcne  was 
removed  from  office  and  Don  Jose  A.  M.  Quesada 
was  appointed  Financial  Agent-General  for  Pern 
in  Europe  in  his  stead. 

In  fiulher  consequence  of  the  discoveries  a 
resolution  of  the  duly  constituted  Government  of 
the  Republic  was  pa^ed  in  July  1886  declaring, 
among  other  things,  first,  that  the  Government 
did  not  accept  the  payment  of  the  260,000!.,  except 
as  part  payment,  and  on  account  of  the  moneys 
owing  by  the  company  to  the  Government ;  and, ' 
secondly,,  that  the  Government  accepted  the 
agreement  of  compromise  only  in  that  sense,  and 
that  in  the  event  of  an  attempt  to  give  it  the 
meaning  of  a  final  settlement,  in  full  payment  or 
final  liquidation,  the  Government  declared  sach 
agreement  of  compromise  void  and  without  any 
effect  whatever  according  to  the  laws  of  Pern. 

On  the  24th  Oct.  1886  an  Act  of  Congress  of 
the  Republic  of  Peru  was  duly  passed  declaring 
all  the  internal  acts  of  the  de  facto  Grovemments 
of  Pierola  and  Iglesias  null  and  void. 

The  Republic  alleged  that  under  and  by  virtue 
of  the  provisions  of  the  contract  of  1876  the  com- 
pany became  and  were  agents  and  consignees  of 
the  Republic  for  the  guano,  and  became  and  were 
iu  a  fiduciary  capacity ;  that  upon  an  examination 
of  the  accounts  rendered  by  the  company  to 
Bogardns  there  appeared  grave  errors  and  inac- 
curacies, and  mindulent  overcharges  to  the 
extent  of  nearly  2,000,0001. ;  that  the  agreement 
of  compromise  was  to  the  knowledge  of  the  com- 
pany an  improper  and  improvident  one,  and  was, 
with  the  like  knowledge,  entered  into  by  De  Izcno 
negligently  and  in  breach  of  his  duty  to  the 
Bepublic ;  that  the  company  did  not  furnish  De 
Izcue  with  information  relative  to  the  litigations, 

and  the  Republic's  interest  therein,  although  it 
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iras  the  company's  duty  so  to  do,  and  that  De 
Izcue  entered  into  the  compromise  npon  insaffl- 
ciait  materials  and  vrith  inadequate  information 
to  the  knowledge  and  with  the  connivance  of  the 
CMnpanv;  that  the  agreement  of  compromise 
required  confirmation  by  the  Republic  before  the 
same  acauired  any  binding  effect,  and  that  the 
same  haa  not  been  duly  confirmed  or  ratified  by 
any  dejwre  Grovemment  of  the  Republic,  and  that 
although  the  260,OOOJ.,  or  the  greater  part  thereof, 
was  paid  to  Iglesias,  the  ^  facto  GoTemor  of 
Pern,  and,  although  a  resolution  of  the  council  of 
the  ie  fado  Grovemment  was  passed  on  the  6th 
Aug.  1885,  approving  the  compromise,  yet  such 
resolution,  even  if  valid  and  binding  (which,  how- 
ever, was  denied),  was  passed  upon  insufficient 
materials  and  without  any  knowledge  or  informa- 
tion as  to  the  actual  mode  in  which  the  com- 
promise was  arrived  at,  or  of  other  material 
nets. 

The  plaintiffs  claimed  to  have  the  agreement  of 
compromise  set  aside ;  an  account  of  all  the  com- 
pany's dealings  and  transactions  under  the  con- 
tract of  1876 ;  payment  of  the  amount  found  due, 
less  the  260,000f. ;  and  injunctions  restraining 
the  company  from  distributing  its  assets  until 
the  claims  of  the  Republic  should  be  provided 
for. 

The  defendants  moved,  under  rule  4  of  Order 
XXV.  of  the  Rules  of  Court  1883,  that  the  plain- 
tiffs' statement  of  claim  might  be  struck  out  on 
the  ground  that  it  disclosed  no  reasonable  cause 
of  action  and  was  embarrassing ;  or,  in  the  alter- 
native, that  the  paragraph  of  the  statement  of 
claim,  which  stated  the  ori^nal  contract,  and  all 
the  allegations  consequent  thereon,  might  be 
struck  out  as  unnecessary  and  tending  to  pre- 
judice, embarrass,  and  delay  the  fair  trial  of  the 
action. 

The  first  question  was  whether  the  subsequent 
repudiation  by  a  dejure  Grovemment  or  a  foreign 
severely  power  of  the  acts  of  a  previous  de  facto 
Government  could  be  recognised  by  the  courts  of 
this  country,  notwithstanding  that  the  de  facto 
Government  had  been  formally  recognised  by  thb 
country. 

It  was  not  disputed  that  the  Governments  of 
both  Pierola  and  Iglesias  were  recognised  by  the 
British  Government  as  de  facto  Governments. 

The  second  question  was  as  to  the  meaning  and 
effect  to  be  given  to  Order  XXY.  of  the  Rules  of 
Court  1883,  which  provides  (rule  1)  that  no 
demurrer  shall  be  allowed,  and  (rule  4)  that  the 
court  or  a  judge  may  order  any  pleading  to  be 
struck  out  on  the  ground  that  it  discloses  no 
reasonable  canse  of  action  or  answer,  and  in  any 
such  case,  or  in  case  of  the  action  or  defence 
being  shown  by  the  pleadings  to  be  frivolous  or 
vexatious,  the  court  or  a  judge  may  order  the 
action  to  be  stayed  or  dismiased. 

During  the  course  of  the  hearing  the  defendants 
read  an  affidavit  stating  that  Bogardus  and  De 
Izcue  were  appointed  plenary  agents  for  settling 
all  questions.  The  reading  of  the  affidavit  was 
objected  to  by  the  plaintiffs  on  the  ground  that  it 
was  not  open,  upon  an  application  like  the  present, 
to  make  use  of  evidence,  inaamnch  as  under 
Order  XXV.,  rule  4,  the  hearing  must  be  on 
pleadings  apart  from  evidence. 

The  motion  came  on  for  hearin.ic  on  the  2nd 
Aug. 


'  Sir  Horace  Bavey,  Q.O.,  Biqhy,  Q.C.,  and  B.  B. 
Saldeme,  for  the  defendants,  in  support  of  the 
motion. — The  case  is  within  Order  JCXV.,  r.  4. 
That  rule  must  be  interpreted  as  extending  in 
favour  of  a  defendant  the  old  grounds  of  getting 
rid  of  impossible  actions : 

Metropolitan  Bank  ajid  Cooper  v.  Pooley,  58  t.  T. 
Bep.  N.  S.  163 ;  10  App.  Cas.  210. 

All  that  a  defendant  has  to  show  in  order  to 
entitle  him  to  strike  out  a  statement  of  claim,  or 
to  have  the  action  dismixsed,  is  that  there  is  no 
reasonable  prospect  of  the  plaintiff  succeeding. 
The  acts  np«n  which  the  plaintiffs  in  the  present 
case  found  their  claim  for  relief  are  acts  which 
the  courts  of  Great  Britain  must  treat  as  the  acta 
of  the  plaintiffs  themselves.  The  acts  complained 
of  are,  on  the  face  of  the  statement  of  claim, 
either  the  acts  of  a  da  faeto  Government,  subse- 
quently quarrelled  with  by  a  subsequent  de  jvre 
Grovemment,  or  the  acts  of  duly  constituted 
agents.  With  regard  to  the  former  class  of  acts, 
the  court  does  not  distinguish  between  de  faeto 
and  de  jure  Grovemments.  All  that  is  looked  at 
is  wbetner  the  de  faeto  Groverment  is  a  Grovera- 
ment  recognised  by  this  country : 

.^iMMTor  ofAvitria  v.  Day  and  Komuth,  2  De  O.  t. 
A  J.  217, 233. 
lu  other  words,  sovereign  powers  and  not 
cabinets  are  recognised.  That  being  so,  the 
plaintiffs  are  not  entitled  to  a,nj  relief  excepb 
upon  the  terms  of  adopting  as  their  own  act  the 
oompromiae  entered  into  by  the  de  faeto  Grovem- 
ment  through  Bogardus  and  De  Izcue : 

United  Btatee  of  America  y.  Prioleau,  2  H.  &  M.  559. 
As  such  compromise  must  be  adopted  as  a  whole, 
and  not  in  part  rejected  and  in  part  accepted,  the 
plaintiffs'  case  disappears.  In  the  next  place,  if 
the  acts  complained  of  are  acts  of  the  plaintiffs' 
agents,  that  is  nothing  to  the  defendants.  The 
statement  of  claim  discloseE,  as  against  the  defen- 
dants, no  such  case  of  conspiracy  or  fraud  as  can 
affect  the  defendants  with  responsibility  to  the 
plaintiffs.  Therefore  on  that  ground  also  the 
action  should  be  dismissed. 

Bomer,  Q.C.  and  BramweU  Davit,  for  the  plain- 
tiffs, contra. — ^The  plaintiffs'  case  is,  first,  thafc 
the  agreement  of  compromise  was  both  effected 
without  authority  and  also  unconfirmed  and  with- 
out ratification.  But,  if  the  court  should,  as  tQ 
this  aspect  of  the  case,  be  against  the  plaintiffs, 
they  still  would  rely  on  thealle^tions  of  fiduciary 
relationship  between  the  plaintiffs  and  defendants. 
A  plenipotentiary  could  not  merely,  by  virtue  of 
his  position,  pledge  the  credit  and  affect  the 
monetary  position  of  his  Grovemment:  (Kent's 
Commentaries  on  American  Law,  ed.  by  Abdy,  p. 
1C6.}  The  plaintiffs'  case  is  that  De  Izcue,  as 
financial  ageni,  had  exceeded  \aa  authority  to  the 
knowledge  of  the  defendants.  The  powers  of  » 
plenipotentiary  are,  in  the  absence  of  an  express 
exemption  to  the  contrary,  limited  by  the  con- 
dition of  a  subsequent  ratification  : 

The  EViMa  Ann,  1  Dods.  244,  248. 
To  find  the  exact  ratification  which  is  necessary, 
the  laws  of  the  State  appointing  the  plenipoten- 
tiary must  be  looked  ai.  Those  laws  in  the 
present  case  still  remain  to  be  put  in  eyidenoe. 
The  plaintiffs'  case  is  also  that  there  are  out- 
standing claims  beyond  the  accounts  rendered  to 
the  financial  agents,  and  that  the  defendants  do 
not  give  the  information  they  are  iwnad  to  give. 
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With  regard  to  the  practice  under  Order  XXY., 
r.  4,  the  object  of  the  rule  is  not  to  exclude 
arf(aable  cases,  but  cases  upon  which  there  can 
be  no  argument.  The  rule  provides  for  two 
classes  of  cases — (1)  where  there  is  no  reasonable 
cause  of   action  or   answer,   and   (2)   where  the 

E leadings  are  frivolous  or  vexatious.  In  the 
itter  class  of  cases  evidence  might  possibly  be 
adduced  in  support  of  the  application  to  dismiss. 
In  the  former  class  of  cases  the  pleading  itself 
mast  be  relied  on  by  itself  as  disclosing  no  case 
made  oat  for  relief.  Not  only  do  the  authorities 
show  that  the  rule  was  not  intended  to  increase 
the  opportunities  of  defendants  of  getting  rid  of 
an  action,  but  if  the  contrary  were  hold  it  is 
apparent  that  the  effect  would  be  to  hold,  not 
that  demurrers  had  been  abolished  by  the  rules 
of  1883,  but  that  a  practice  of  demurring  by 
motion  had  been  introduced.  In  any  event  the 
plaintiffs'  claim  a  right  to  amend. 

Sir  Horace  Davey,  in  reply. — In  the  case  of 
The  Eliza  Ann  {uM  sup.)  Lord  Stowell  was 
speaking  of  a  treaty  of  peace  between  two 
Crovemments.  The  plaintiffs'  sole  cause  of  action 
rests  on  the  objection  of  the  de  jure  Qovernment 
to  the  acts  of  the  de  facto  Qovernment,  and  the 
remainder  of  the  plaintiffs'  pleadings  disclose 
ehadowy  charges,  such  as  are  sometimes  advanced 
with  the  object  of  building  up  a  case  by  means 
of  interrogatories.  ^^^  ^^  ^ 

■  Aug.  10. — ^The  following  written  judgment  was 
delivered  by 

CHiTtT.— This  motion  is  made  under  the  first 
branch  of  the  4th  rule  of  Order  XXV.  Tliere  is 
some  difficulty  in  a£5zing  a  precise  meaning  to 
the  term  "  reasonable  cause  of  action ; "  in  point 
of  law,  and  consequently  in  the  view  of  a  court  of 
justice,  every  cause  of  action  is  a  reasonable  cause. 
But  obviously  some  meaning  must  be  assigned  to 
*'  reasonable. '  Demurrers  are  abolished.  It 
could  not  be  intended  to  abolish  demurrers  by 
the  right  hand  and  to  restore  them  by  the 
left.  So  far  as  method  of  procedure  was  con- 
cerned, demurrers  certainly  in  the  Court  of 
Chancery  and  in  the  Chancery  Division  at  the 
time  when  these  orders  came  into  operation  were 
a  cheap  and  expeditious  mode  of  obtaining  a  deci 
sion.  The  mere  substitution  of  a  motion  or 
summons  for  the  demurrer  would  not  bo  an 
adequate  explanation  of  Order  XXY.  Having 
regard  to  the  terms  of  the  4th  rule,  and  to  the 
decisions  on  it,  I  think  that  the  rule  is  more  favour- 
able to  the  pleading  objected  to  than  the  old  pro- 
cedure by  demurrer.  Under  the  new  rule,  the 
pleading  will  not  be  struck  ont  nnless  it  is 
aemurrable  and  something  worse  than  demur- 
rable. If,  notwithstanding  defects  in  the  pleading 
which  would  have  been  fatal  on  a  demurrer,  the 
court  sees  that  a  substantial  case  is  presented, 
the  court  should,  I  think,  decline  to  strike  ont  the 
pleading.  But  where  the  pleading  discloses  a 
case  which  the  court  is  satisned  will  not  succeed, 
.then  it  should  strike  it  out  and  put  a  summary 
«nd  to  the  litigation.  What  I  have  just  stated  is 
not  intended  to  be  an  exhaustive  explanation  of 
;the  rule,  but  merely  an  indication  in  the  general 
way  of  the  limits  of  its  meaning.  It  was  con- 
tended for  the  plaintiffs  that  the  rule  applies  only 
to  plain  and  simple  cases,  and  that  it  does  not 
embrace  cases  which  are  susceptible  of  serious 


argument  on  points  of  law  or  otherwise,  and  reli- 
ance was  placed  on  the  length  of  time  which  was 
taken  up  by  the  statement  and  discussion  of  this 
case  at  the  bar.  But  I  decline  to  accede  to  this 
contention  so  far  as  it  was  fonnded  on  the  length 
of  time  occupied.  By  far  the  greater  portion  of 
it  was  consumed  in  reading  the  plaintiffs'  state- 
ment of  claim,  which  is  a  lengthy  document  occu- 
pying some  sixteen  pages  of  closely  printed 
matter.  The  application  of  the  rule  cannot 
depend  on  the  length  of  the  pleadings.  To  hold 
that  it  does  would  be  to  hold  oat  an  encourage- 
ment to  lengthy  pleadings  and  prolixity  of  state- 
ment. Witn  these  preliminary  observations  I 
Eroceed  to  consider  the  plaintiffs'  case  as  disclosed 
y  their  pleading.  The  object  of  the  action  is  to 
set  aside  the  agreement  of  the  29th  May  1886, 
which  purports  to  be  made  on  behalf  of  the 
itepubhc  of  Peru  of  the  one  part  and  by  the 
defendants  of  the  other  part.  It  is  an  agreement 
of  compromise  of  dispute  which  had  arisen 
between  the  Bepublic  and  the  defendants  in  refer- 
ence to  matters  of  account  under  the  contract  of 
1876,  generally  known  as  the  Baphael  contract. 
The  first,  and  one  of  the  principal,  grounds  relied 
on  by  the  plaintiffs  is,  that  the  agreement  of  com- 
promise was  made  on  behalf  of  the  de  facto 
Qovernment  of  the  Bepublic  which  was  not  the 
de  jure  Government.  But  the  court  is  bound  to 
take  cognisance  of  the  recognition  of  a  de  facto 
Crovemment  hj  the  Government  of  this  country, 
and  it  was  admitted  by  the  plaintiffs'  counsel  at  the 
bar  that  the  de  facto  Gk>vernment  was  duly  recog- 
nised by  the  Queen.  So  soon  as  it  is  shown  that  a 
de  facto  Government  of  a  foreign  State  has  been 
recngnised  by  the  Government  of  this  country,  no 
further  inquiry  is  permitted  in  a  court  of  justice 
here.  The  court  declines  to  investigate,  and 
indeed  has  no  proper  means  of  investigating,  the 
title  of  the  actual  Government  of  a  foreign  State 
which  has  been  thus  recognised.  This  attempted 
distinction  between  the  de  fado  and  the  de  jure 
Government  which  runs  through  the  statement  of 
claim  is  untenable.  The  next  point  relied  on  by 
the  plaintiffs  relates  to  the  circumstances  under 
which  the  agreement  was  entered  into.  Without 
reading  through  the  allegations  in  the  statement 
of  claim,  I  will  shortly"  state  the  substance  of 
them.  The  defendants,  it  is  said,  were  fidnciair 
agents,  and  were  bound  to  give  information  with 
regard  to  the  accounts.  There  were  several 
points  on  the  accounts  known  to  the  agent  which 
were  in  dispate,  and  with  reference  to  these  points 
information  was  asked  for  by  him,  and  was  evi- 
dently refused  on  the  part  of  the  defendants.  It 
was  said  that  this  wan  contrary  to  their  duty, 
beine  agents  in  a  fiduciary  capacity ;  and  that 
may  De  accepted.  But  the  parties  here  were  at 
arm's  length  and  this  was  one  of  the  matters  in 
dispate,  and  consequently  it  was  one  of  the 
matters  covered  by  the  compromise.  There  is  no 
imputation  of  fraud  made  against  the  defendants 
in  inducing  the  agents  to  enter  into  the  agree- 
ment. No  collusion  is  alleged  between  these 
defendants  and  the  agent.  There  are  some  other 
circumstances  alleged  which,  to  my  mind,  are 
wholly  immaterial ;  for  instance,  it  is  said  that  the 
agreement  is  inequitable,  that  the  agreement  is 
improvident.  Those  are  matters,  as  between  such 
parties  as  these,  that  are  altogether  immaterial. 
Then  there  are  other  immatmal  allegations  to 
the  effect  that  the  agent  was  ignorant  of  the 
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Bnglish  language,  that  he  did  not  conralt  pro- 
fessional advisers,  and  that  he  acted  ne^igentlT. 
Possibly  those  would  be  grounds  for  the  Republic 
taking  some  proceedings  against  their  agent,  but 
it  would  be  no  ground  for  setting  aside  the  agree- 
ment if  it  was  honestly  and  properly  entered 
into.  All  thesn  allegations,  and  indeed  others  to 
the  like  effect,  have  no  bearing  on  such  a  case  as 
that  which  is  presented  by  the  statement  of  claim. 
The  next  point  is  that  De  Izoue,  who  entered 
into  the  compromise  on  behalf  of  the  Republic, 
exceeded  his  authority.  On  this  point  the  defen- 
dants tendered  an  afiBdavit  to  show  what  his 
authority  was,  and  that  it  had  not  been  exceeded. 
Bnt  under  the  4th  rule  of  Order  XXY.  no  aflSdavit 
is  admissible.  That  is  plain  from  the  terms  of 
the  rule  itself.  In  regard  to  the  second  branch 
of  the  rule  relating  to  the  stay  of  frivolons  or 
vexations  actions,  the  inherent  jurisdiction  of 
the  court  over  those  actions  remains  unaffected, 
and  on  an  application  to  stay  a  frivolous  or 
vexatious  action  affidavits  are  admissible,  not  by 
virtue  of  the  rule,  but  by  virtue  of  the  general 
jurisdiction  of  the  court.  The  claim  also  alleges 
that  the  agreement  of  compromise  required  con- 
firmation by  the  Bepnblic.  That  may  mean  that 
confirmation  was  required  by  the  terms  of  the 
instrument  conferring  the  authoritv  or  by  the 
general  law  on  the  subject,  which  the  plaintiffs' 
counsel  urged  required  a  ratification  by  the 
Government  itself.  I  must,  I  think,  give  the 
pleader  the  benefit  of  the  first  of  these  propo- 
sitions, and  consequently  it  is  unnecessary  for  me 
to  express  any  opinion  on  the  second.  But  the 
want  of  anthority  on  the  part  of  the  agent,  and 
the  necessity  for  ratification,  are  immaterial  cir- 
cumstances if  the  contract  was  in  fact  ratified  by 
the  Republic.  The  defendants  say  that  on  the 
&cts  stated  there  was  such  a  ratification.  The 
material  facts  stated  on  this  head  are  to  be  found 
in  paragraphs  27,  29,  30,  31,  and  34  of  the  state- 
ment of  claim.  It  appears  that  the  sum  of 
260,000Z.,  the  consideration  paid  by  the  defendants 
for  the  compromise,  was  paid  to  the  agent  of  the 
Grovemment  on  or  about  the  date  of  the  agree- 
ment, namely,  the  29th  May  1885,  and  that  this 
sum,  or  the  great<)r  part  of  it,  was  received  by  the 
Government  on  or  before  the  6th  Aug.  of  the 
same  year.  On  that  day  a  resolution  was  passed 
by  the  Government  approving  the  agreement; 
but  it  is  alleged  that  this  resolution  was  passed  in 
ignorance  of  the  facts.  Being  bound  to  accept 
this  allegation  as  true,  I  cannot  hold  that  this 
resolution  was  a  ratification.  The  statement  of 
claim  proceeds  to  allege  that  the  de  facto  Govern- 
ment came  to  an  end  in  June  1886,  and  that  it 
was  succeeded  by  &  de  jure  Qovemment,  and  that 
the  de  jure  Government  ascertained  the  true  facts, 
and  that  in  consequence  of  the  discovery  of  the 
facts  the  Grovemment  of  the  Republic  on  the  Slst 
July  1886  passpd  the  resolution  which  is  stated  in 
the  30th  paragraph  of  the  statement  of  claim. 
The  resolution  is  thns  stated:  "First,  that  the 
Government  did  not  accept  or  admit  as  received 
the  said  sum  of  260,0001.  paid  as  aforesaid  except 
as  part  payment  and  on  account  of  the  moneys 
owmg  by  the  defendants  to  the  Government; 
seconqly,  that  the  Government  accepted  the 
said  agreement  only  in  that  sense,  and  that,  in 
the  evept  of  an  attempt  to  give  to  it  the  meaning 
of  a  final  settlement  in  inll  payment  or  fintu 
liquidation,  the  Government  declared  such  agree- 


ment of  compromise  void,  and  without  any  effect 
whatsoever  according  to  the  laws  of  Peru."  The 
effect  of  this  resolution  is  plain.  It  is  an  attempt 
to  affirm  in  part  and  disaffirm  in  part.  A  prin- 
cipal must  act  consistently ;  he  cannot,  as  stated 
by  Lord  Kenyon,  blow  hot  and  cold ;  or,  to  use 
iJord  Cairns'  expression,  derived  from  the  Scotch 
legal  phraseology,  he  cannot  approbate  and 
reprobate  at  the  same  time.  He  must  adopt 
entirely  or  repudiate  entirely.  It  is  scarcelv 
necessary  to  cite  any  authority  for  these  proposi- 
tions. I  refer  to  Wilson  v.  Poutton  (1  Strange, 
861),  where  the  court  were  all  clearly  of  opinion 
that  the  seizing  of  parts  of  certain  bonds  was  an 
affirmance  of  the  defendants'  act  in  laying  out 
the  money,  and  the  plantiff  could  not  avow  the 
act  as  to  part  and  disavow  it  as  to  the  rest,  I 
refer  also  tiO  Smith  v.  Hodion  (4  Term  Rep,), 
where  Lord  Kenyon  gave  the  judgment  to  which 
I  have  referred,  and  says  (at  p,  217) :  "  Although 
the  assignees  may  either  affirm  or  disaffirm  the 
contract  of  the  bcuikrupt,  yet,  if  they  do  affirm  it, 
they  must  act  consistently  throughout ;  they 
cannot,  as  has  been  often  observed  in  cases  of 
this  kind,  blow  hot  and  cold.  As  the  assignees 
in  this  case  treated  the  transaction  as  a  contract 
of  sale,  it  mnst  be  pursued  through  all  its  con- 
sequences, I  refer  also  to  Prince  v.  Glark 
(1  Bam.  &  Ores.),  where  Abbott,  L,C.J,  said  it 
was  the  duty  of  the  principal  to  notify  his 
objection — I  am  not  reading  the  exact  words, 
bnt  reading  it  with  reference  to  the  facts  of 
the  case — to  the  goods  within  a  reasonable 
time  after  he  received  intelligence  of  the  pur- 
chase which  had  been  made  not  in  accordance 
with  the  authority  he  had  given  the  agent.  Now, 
the  resolution  here  is  ambignons,  bnt  the  act  of 
the  Republic  in  retaining  the  260,000{,  is  plain 
and  unambiguous.  The  resolution  admits  the 
receipt  of  the  money  by  the  Government  which 
passed  it,  although  this  is  of  no  importance, 
because  the  previous  Government,  which  I  am 
bound  to  accept  as  the  de  jure  Government,  had 
already  received  it.  The  Republic,  then,  with  full 
knowledge  of  the  facts,  deliberately  insists  on 
retaining  the  money  paid  as  the  consideration  for 
the  release.  A  merchant  who  instructs  his  agent 
to  buy  goods  cannot  retain  the  goods  where  the 
goods  are  bought  not  in  accordance  with  the 
authority.  He  must  return  them,  or,  at  all  events, 
offer  to  return  them,  within  a  reasonable  time. 
If  he  does  not,  he  adopts  the  transaction.  Here 
the  260,0001.  would  not  have  been  paid  had  it  not 
been  for  the  agreement.  In  the  expressive  and 
emphatic  Iangua$[e  of  the  agreement  itself,  it  was 
paid  "as  the  price  of  perpetual  peace  between 
the  Republic  and  the  defendants,"  The  Republic 
retained  the  price  with  knowledge  of  the  facts ; 
at  least,  from  the  Slst  July  1886  to  the  7th  Oct. 
following,  when  the  writ  was  issued.  By  their 
statement  of  claim,  delivered  on  the  7th  Feb.  of 
this  year,  they  having  the  money  still  in  their 
treasury,  or  having  spent  it,  do  not  even  then  offer 
to  return  it  or  even  to  bring  it  into  court ;  all 
they  do  is  to  offer  to  bring  it  into  account.  Quite 
apart  from  the  question  of  ratification  by  reason 
of  their  having  retained  the  price  for  what  appears 
to  me  to  be  an  unreasonable  period  of  time,  they 
could  not  it  is  plain  obtain  any  judgment  except 
upon  the  terms  of  refunding  or  at  least  paying 
the  money  into  court.  Even  upon  the  argument 
of  the  case  at  the  bar  the  Republic  did  not  effer 
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by  their  counsel  to  bring  the  260,0002.,  or  any  part, 
into  court.  The  result,  in  my  opinion,  is  they  are 
within  the  meaning  of  the  4th  rule.  The  plain- 
tiffs do  not  show  any  reasonable  cause  of  action, 
and  the  statement  of  claim  ought  to  be  struck 
out.  Then  comes  the  qnestion  whether  the  action 
shonld  be  dismissed.  The  notice  of  motion  does 
not  ask  in  terms  the  dismissal  of  the  action,  but 
it  does  ask  for  such  other  order  as  may  be  proper, 
and  there  seem  to  me  to  be  two  reasons  why  I 
ehonld  dismiss  the  action.  The  first  is  this,  that 
the  pleader,  evidently  after  hearing  the  argument 
on  toe  part  of  the  plaintiffs  at  the  bar,  has  made 
the  best  of  his  case.  I  am  satisfied  he  could  not 
state  it  better  than  he  has  stated  it.  That  is  the 
first  reason ;  and  the  other  is  that  the  plaintiffs 
still  deliberately  retain  the  price.  It  is  a  very 
different  thing  to  offer  to  bring  the  money  into 
account  and  keeping  this  large  sum,  as  I  have 
said,  in  their  treasury,  or  having  spent  it  for  the 
purpose  of  the  Bepublic,  and  refunding  it  or 
bringing  it  into  court.  There  is  no  offer  even 
now  made  as  I  am  informed.  I  think,  so  far  as  I 
may  draw  any  inference,  that  it  is  very  unlikely 
that  any  such  offer  would  be  made.  It  is  quite 
snflBcient  for  me  to  say  that  there  is  no  such  offer 
and  it  is  now  deliberately  refused.  The  reenlt, 
therefore,  I  think  is  that  no  good  can  come  of  this 
lengthy  litigation  ;  and  that,  in  accordance  with 
the  jurisdiction  conferred  upon  me  by  the  rule, 
I  ought  now  summarily  to  put '  an  end  to  the 
matter.  I  therefore  strike  out  the  claim,  and  dis- 
miss the  action  with  costs,  but  of  course  allow 
no  costs  of  the  affidavit,  which,  as  I  have  said, 
was  not  properly  usable.  There  should  be  express 
words  that  the  costs  of  the  action  include  the 
coats  of  this  motion.  They  will  of  course  do  so, 
but  perhaps  it  is  better  to  put  the  words  in  the 
order. 

Solicitors  for  the  plaintiffs,  Barnes  and  Bernard. 

Solicitors  for  the  defendants,  C.  and  8.  Hcuri- 
$tm  and  Go. 


Monday,  Jtily  25. 

(Before  Nokth,  J.) 

Be  J.  J.  Fatrkneb  (a  Solicitor),  (a) 

Solieiior  and  client — General  Order  vmder  Soliei- 
tors'  Bemuneration  Act  (44  4"  ^  Vict.  e.  44), 
etJied.  1 ,  part  1 ,  rule  11 — Condueling  a  tale — Work 
done  iy  eolicitors  where  commution  paid  to 
auctioneer  by  clierU. 

On  (7m  26th  Feb.  1886  property  eomprited  in  a 
mortgage  toat  put  up  for  sale  at  Northampton,  by 
order  of  the  court,  in  an  action  for  the  adimnit' 
tration  of  the  mortgagee'i  estate. 

The  property  was  sold  for  800Z.,  which  was  more 
than  the  sum  due  on  the  mortgage.  An  auctioneer 
had  been  employed  and  paid  hf  the  client  a  aom- 
miision  of  lOZ.  10<.  and  out-of-pocket  expense*, 
m^oJeing  his  whole  biU  132.  6i. 

The  solicitor  who  acted  ^or  the  mortgagee*  sent  in 
hi*  bill  of  cost*  daiming  the  ecdle  fee  under 
sehed.  1,  part  1,  of  the  Bolicitort'  Bemuneration 
Order,  for  deducing  title,  Sfc,  and  remmteratioa 
under  the  old  system  as  altered  by  sched,  2  for 
work  done  in  relation  to  the  eondud  of  tJie  sale, 
eueh  ae  attending  and  instructing  auctioneer, 
eetHing  particulars,  settling  and  inierting  adver- 

iiaements,  ^e.        

<a)  B«p«rtgd  I7  J.  B.  Bbooki,  Bki.,  ButicMHM-Law, 


The  iauing  maeter  disallowed  dU  the  items  of  suds- 
remuneration,  on  the  ground  that  they  wero 
expenses  connected  with  the  sale,  and  on  tk» 
authority  of  Be  Emanuel  and  Simmonds  (55  L.  T. 
Bep.  N.  8.79;  33  Ch.  Div.  40)  were  intended  to 
be  covered  by  the  scale  fee,  according  to  sched.  1,. 
part  1,  for  deducing  title  to  property  and  perueing 
and  completing  conveyance  {yneluding  prepart^- 
tions  of  contract  and  eondiUont  of  sale,  if  any)." 
Thi*  was  a  summons  to  review  the  taxation. 

Held,  that  the  case  of  Emanuel  and  Simmonds, 
and  other  ease*  decided  with  respect  to  ike 
preparation  of  leases,  did  not  apply ;  that,  tno*- 
much  a*  tehed.  1,  part  1,  provides  a  separate 
stale  fee  far  eondtvuHng  (he  tale,  whiek,  if  a» 
auctioneer  had  no<  been  paid,  or  had  bem  paid 
by  the  solicitor,  would  heme  covered  the  item*  di»- 
aUovied,  it  eovdd  not  be  intended  that  they  ehouU 
be  covered  by  the  fee  for  deducing  tUle,  ^.,  mud 
that  therefore,  in  a  cote  like  the  present,  where 
the  scale  fee  could  not  be  charged,  all  work  dotte 
by  the  eolieiior  in  reUttion  to  the  conduct  cf  the 
eale  for  whioh  the  auctioneer  ma*  not  vaid  comas- 
wUhin  the  word*  of  sect.  2  (e)  of  the  General 
Order,  "  oU  other  hmnesa  the  remuneraiion  for 
w&te&  is  not  hereinbefore,  or  in  tehed.  1  hereto 
pretcrihed,"  amd  the  iMieitor  i*  entitled  to  charge 
for  it  according  to  the  old  system  a*  altered  oy 
tehed.  2.  The  biU  too*  remitted  to  the  tammg 
matter  for  him  to  consider  the  partieular  Heme. 

This  was  a  summons  to  review  taxation  of  a  bill 
of  costs  of  the  vendor's  solicitor  for  the  sale  of 
certain  property  at  Northampton.  The  property 
was  subject  to  a  mortgage  for  4002.,  which  mort- 

fage  formed  part  of  an  estate  being  administered 
y  the  court. 
Ou  the  26th  Feb.  1886  the  property  was  sold  for 
2002.,  in  pursuance  of  an  order  of  the  court,  by  the 
surviving  trustee  of  the  testator's  will  selling  as 
mortgagee  in  possession.  An  auctioneer  was 
employed  at  the  sale,  and  his  charges  beinfl[ 
102. 10«.  for  commission,  and  22.  16s.  for  hire  <» 
room,  &c.,  amounting  together  to  132.  6s.,  had 
been  duly  paid  oat  of  the  testator's  estate. 

The  mortgagee's  solicitor,  J.  J.  Faulkner,  sent 
in  to  the  trustee  of  the  mortgagor,  whose  estate 
was  also  being  administered  by  the  court,  a  bill 
of  costs  in  which  was  charged  a  fee  according  to 
the  scale  under  the  Remuneration  Order,  sched.  1, 
port  1,  ''  for  deducing  title  and  perusing  aad 
completing  conveyance,"  and  in  addition  charged 
a  number  of  items  amounting  to  82. 15s.  8d.  for 
work  done  in  relation  to  the  conduct  of  the  sale^ 
and  which  would  have  been  covertMi  by  the  scale 
fee  allowed  by  sched.  2,  part  1,  for  conducting  the 
sale,  had  such  fee  been  chargeable.  The  principal 
items  were,  attendances  on  the  auctioneer  before 
the  auction,  drawing  particulars,  advertisements 
and  posters,  and  attendances  for  the  insertion  ot 
advertisemente,  a  fee  for  distributing  particnlais 
and  for  attendajioes  at  the  auction,  and  to  answer 
inquiries  by  purchasers  beforehand,  and  several 
letters ;  the  coste  for  all  these  items  were  charged 
on  the  old  system  as  altered  by  sched.  2  of  the 
Bemuneration  Order.  The  mortgagor's  Bolicit<HS 
objected  to  these  charges,  and  obtainedthe  commoa 
order  to  tax ;  in  the  texation  the  taxing  master 
disallowed  all  the  items  relating  to  the  condocfe 
of  the  sale.  The  mortgagees'  solicitor  raised 
objections,  bat  the  tcoing  master  overruled  thea;^ 
giving  as  his  reasons  that  the  case  was  goveioed 
igitized  by  VjOOy  rtr 
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by  the  authority  of  Re  EmaruuH  and  8immond» 
(&  L.T.  Bep.  N.  S.  79;  33  Ch.  Div.  40),  which 
decided  that,  having  reerard  to  part  2  of  the 
General  Order,  the  scale  charge,  though  expressed 
to  be  for  prepBring,  settling,  and  completing 
lease,  covers  all  business  connected  with  the 
lease,  and  that  it  necessarily  followed  that  the 
scale  charges  erpressed  to  be  for  condncting  the 
sale,  aod  for  deducing  title,  &c.,  or  the  latter  only 
if  the  former  is  not  applicable,  covered  all 
basiness  connected  with  the  sale. 

Thia  was  a  summons  taken  out  by  J.  J.  Faulkner, 
that  hia  objections  to  the  taxation  mi<;ht  be 
allowed,  and  it  might  be  referred  back  to  the 
taxing  master  to  vary  bis  certificate  accordingly. 

The  paragraphs  of  the  General  Order  under  the 
Sidicitors'  fiemnneration  Act  1881  (44&  45  Vict. 
c.  44),  and  the  schedules  thereto  on  which  the 
question  turned,  are  as  follows  :^ 
General  Order  II. 

The  xcmimeTatuni  of  a  solicitor  in  reapeot  of  bwdneas 
oameetod  with  sales,  pnroHases,  leases,  mortgMes, 
settlamants,  and  other  matters  of  conveyanoinfr,  and  in 
respect  of  other  hnsiness  not  bein^  hnsiness  in  any 
action,  or  transacted  in  any  court,  or  in  the  ohambers  of 
anrmige  or  master,  is  to  be  regrnlated  as  follows,  namely ; 

(a)  In  respect'  of  sales,  purchases,  aod  mori^^a^s 
ooaqdeted,  the  remnneration  of  the  solicitor  having 
the  oomdnct  of  the  bnsinesB  whether  for  the  vendor, 
pnroliaser,  mortgraeror,  or  mortgagee,  is  to  be  that  pre- 
seribed  in  port  1  of  sched.  1  to  this  order,  and  to  be 
sidijeet  to  toe  regulations  therein  contained. 

(i)  ia  respect  of  leases  and  agreements  tor  leases  of 
the  kinds  mentioned  in  part  2  of  sched.  1  to  this 
Older,  or  conveyances  reserving  rent,  or  agreements  for 
the  same  when  the  transactions  shall  have  been  com- 
pleted, the  remnneration  of  the  solicitor  having  the 
coadaot  of  the  bnsinesB  is  to  be  that  prescribed  in  part  2 
of  8n<di  sefaed.  1. 

(e)  In  respect  of  business  not  herainbeforo  provided 
for,  oonnacted  with  any  transaetion  the  remnneration 
for  which  if  oompleted  ia  hereinbefore  or  in  sched.  1 
hereto  prescribed,  but  which  is  not  in  fact  completed, 
soodin  respect  of  settlements,  mining  leasee,  or  licences, 
or  atnreementB  therefor,  reconveyances,  transfers  of 
mortgages,  or  forther  charges  not  provided  for  herein- 
btfcve  or  in  ached.  1  hereto,  assignments  of  leases  not  by 
wi^  of  pnrchase  or  mortgage,  and  in  respect  of  all  other 
deeds  or  docnmenta,  and  of  all  other  business  the  remmie- 
ration  for  which  is  not  hereinbefore  or  in  sched.  1  hereto 
prescribed,  tiie  reranneiation  is  to  be  regulatedlaooording 
to  the  present  system  as  altered  by  sohed.  2  hereto. 

Schedule  1,  Fart  1. 

For  lit  1 0001.    For  3nd  10002. 
Per  100/.  Per  lOOJ. 

Vendor's    solicitor  for    nego- 

ti^ng  a  sale  of  property  by 

private  contiact 20( 80c 

Ditto,  ditto,  for  condnotang  a 

sale   of  ^operty  by  public 

anotiou,  including  the  condi- 

tiomrofsalewhen  the  property 

is  sold 2«» 20». 

SMbD,  ditto,  for  deducing  title 

to  freehold ,  copyhold,  or  lease- 
hold property,  including  pre- 
paration of  contract  or  oon- 

mtions  of  sale,  if  any  30( 20t. 

■  JMe  II.  The  scale  for  oondnotmg  a  sale  byaootioB 
sUl  a|i(dy  only  in  cases  where  no  oommisaian  is  paid  by 
tha  eliant  to  an  aactioaeer. 

Schedule  1,  Part  2. 

Scale  of  charges  as  to  leases  or  agreements  for  leases 
at  a  rack  rent  (other  than  a  mining  lease,  or  a  lease  for 
baddiiig  purposes  or  agreement  for  the  same). 
Ijeasor's  soUoitor  for  preparing,  settling,  and  oompleting 

leaaaand  oounterpart : 
'Whsre  the  rent  doe's  not  ezoeed  lOOi. :  71.  lOr.  per  cent. 

OD  tiie  rental,  but  not  in  any  case  less  then  SI. 
'Leaaee'a  aolieitor  for  perusing  draft  and  eompleting: 
One   half   of   the   amount   payable   to   the   lessors 

sofieitor. 


Cozens-Hardy,  Q.C.  and  Shebbeare  for  J.  J. 
Faulkner. — ^The  solicitor  in  this  case  did  certain 
necessary  work  in  instructing  the  auctioneer, 
&c.,  for  which,  if  the  anctioneer  had  not  been  paid 
a  conmiission  by  the  client,  he  would  be  entitled, 
to  charge  the  scale  fee  for  conducting  the  sale. 
He  cannot  charge  the  scale  fee,  because  tnat  is 
only  chargeable  where  snch  commission  is  not 
paid.  It  cannot  be  that  therefore  be  is  not  to  be 
paid  at  all.  The  taxing  master  considered  that 
he  was  bound  by  the  decisions  of  Be  Field 
(52  L.  T.  Eep.  N.  S.  480;  29  Ch.  Div.  608)  and 
Be  Emaniiel  and  Simmondi  (55  L.  T.  Bep.  N.  S. 
79 ;  33  Ch.  Div.  40),  bat  these  cases  do  not  apply. 
Tfaey  both  related  to  the  preparation  of  leases. 
Fart  2  of  the  first  schedule  to  the  (3reneral  Order, 
which  relates  to  leases,  only  provides  one  fee  for 
preparing,  settling,  and  completing  lease  and 
counterpart,  and  those  cases  only  decided  that 
the  fee  was  intended  to  cover  all  the  necesiaty 
WOTk,  and  that  a  solicitor  who  charged  it  would 
not  be  allowed  additional  charges  for  a  pre» 
liminary  agreement  which  was  held  to  be"  part  of 
tbe  preparation.  The  scale  for  purchases  is 
different;  it  gives  two  scale  fees  relating  to  a 
sale  by  auction.  One  of  these,  that  for  conduct- 
ing a  sale,  is  only  payable  on  a  certain  condition. 
Bnt,  if  that  condition  is  not  fulfilled,  it  does  not 
follow  that  the  fee  for  deducing  title,  Ac.,  is 
to  inclode  work  done  in  relation  to  conducting 
the  sale,  which  it  clearly  does  not  include  in  cases 
where  the  condition  ia  performed.  In  Be  Wilum 
(63  L.  T.  Bep.  N.  8.  406;  29  Ch.  Div.  740)  and 
Be  Sykea:  Syte»  v.  Byket  (56  L.  T.  Bep.  N.  S. 
425),  payment  was  allowed  the  solicitor  upon  the 
principle  of  qucuUum  meruit,  though  it  was  decided 
he  could  not  charge  the  scale  fee.  The  point  was 
not  actually  decided  by  the  court,  but  the  last- 
mentioned  case  was  fully  argned,  and  no  objection 
was  taken  to  these  payments. 

McStairmey  for  the  respondents. — Only  one  fee 
is  payable  for  the  work  of  conducting  the  sale, 
ana  that  is  payable  to  the  solicitor  if  he  does  the 
work,  to  the  auctioneer  if  he  does.  Accordingto  my 
friend's  argument  there  would  be  two  fees  payable 
for  the  same  work.  In  this  case,  if  the  solicitor 
had  done  the  work,  or  had  himself  paid  the 
auctioneer  his  comnussion  instead  of  charging  it 
to  our  estate,  he  would  have  been  entitled  to  91. 
The  auctioneer  has  already  been  paid  more  than 
that.  The  words  of  rule  2  and  rule  2  (a),  taken 
together,  show  that  the  scale  fees  in  sched.  1, 
part  1,  are  to  cover  all  business  connected  with 
sales.  Be  Emanuel  and  Simmonda  (uhi  sup.)  shows 
that  the  scale  fee  is  in  every  case  to  cover  all 
necessary  work.  That  principle  is  just  as  appli- 
cable to  a  sale  as  to  a  lease. 

North,  J. — ^I  will  not  t«mble  you,  Mr.  Hardy. 
In  this  case  certain  property  has  been  sold,  and 
the  solicitor  has  carried  in  a  bill  for  taxation, 
and  upon  the  taxation  the  master  has  taken  a 
particnlar  view  which  is  now  the  subject  of  con- 
sideration hoiare  me.  The  Solicitors'  Bemunera- 
tion  Act  1881,  with  the  orders  and  schedules  to 
it,  lay  down  certain  rales  as  to  the  costs  to  be 
aUowed  solicitors  nnder  certain  circumstances. 
In  sched.  1,  part  1,  a  scale  is  provided  in  cases  o£ 
sales,  purchases,  and  mortgages.  Before  ref enine 
to  the  schedule,  I  should  refer  to  the  second  ot 
the  General  Orders  which  mns  {subject  to  an 
exoepkion  not  material  for  the  present  porpoee). 
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THE  LAW  TIMES. 

[Not.  5. 1887. 

Ohas.  Div.] 

Be  J.  J.  FAULKinm  (a  Solicitor). 

[Cham.  Div. 

"  The  remuneration  of  a  solicitor  in  respect  of 
business  connected  with  sales,  purchases,  leases, 
mortgages,  settlements,  and  other  matters  of 
conveyancing,  and  in  respect  of  other  business 
not  being  business  in  any  action  or  transacted 
in  any  court,  or  in  the  chambers  of  any  judg^  or 
master,  is  to  be  regulated  as  follows,  viz.,"  and 
then  come  these  heads,  a,  h,  and  c.  Head  a  pro- 
vides for  the  fees  in  respect  of  sales,  purchases, 
and  mortgages  completed,  and  directs  that  such 
fees  shall  DC  in  accordance  with  part  1  of  sched.  1. 
Head  h  provides  for  fees  in  reBi>Bct  of  leases  and 
agreements  for  leases  of  the  kinds  mentioned  in 
part  2  of  sched.  1,  and  directs  that  the  fees  shall 
be  such  as  are  prescribed  in  the  said  part  2  of 
sched.  1,  Then  comes  head  o,  which  provides  for 
business  not  hereinbefore  provided  for,  and  deals 
with  a  good  manv  matters  which  I  need  not  read 
through  in  detail,  and  at  the  end  it  says  this, 
"and  all  other  business  the  remuneration  for 
which  is  not  hereinbefore  or  in  sched.  1  hereto 
prescribed,  the  remuneration  is  to  be  regulated 
according  to  the  present  system  as  altered  by 
sched.  2  hereto."  Then  we  come  to  sched.  1, 
part  1.  The  first  sum  allowed  is  in  respect  of 
the  vendor's  solicitor  negotiating  a  sale  by  private 
contract.  That  does  not  apply  to  the  present  case. 
The  next  is  this,  "Vendor's  solicitor  for  con- 
ducting a  sale  of  property  by  public  auction, 
including  the  conditions  of  sale."  Then  the  next 
head  is,  "  Vendor's  solicitor  for  deducing  title  to 
freehold,  leasehold,  or  copyhold  property,  and 
perusing  and  completing  conveyance."  Therefore, 
in  the  case  of  properties  sold  by  public  auction 
there  are  two  things  provided  for :  a  scale  fee  for 
"  conducting,"  whatever  that  means ;  and  a  scale 
fee  for  deducing  title  and  perusing  and  com- 
pleting conveyance.  Kow  in  the  present  case 
the  solicitor  did  deduce  the  title,  ana  peruse  and 
complete  the  conveyance,  and  the  scale  fee  has 
been  allowed  in  respect  of  that;  but  he  also 
makes  a  claim  in  respect  of  work  done  not 
included  in  deducing  title  or  perusing  and  com- 
pleting conveyance.  Now,  reading  together  the 
second  head  of  conducting  a  sale  of  property  by 
public  auction  and  the  4th  of  the  General  Orders 
which  provides  that  the  remuneration  prescribed 
by  Rcfaed.  1  is  not  to  include  auctioneer's  charges ; 
looking  at  those  two  alone  I  should  have  come  to 
the  conclusion  that  the  auctioneer  if  employed 
was  to  be  paid,  and  that  in  addition  the  solicitor 
was  to  be  paid  a  charge  for  conducting  the  sale 
of  property  by  public  auction;  but  there  are 
certain  rules  at  the  end  of  sched.  1,  part  1,  the 
11th  of  which  begins  in  this  way:  "The  scale 
for  conducting  a  sale  by  auction  shall  apply  only 
in  cases  where  no  commission  is  paid  by  the 
client  to  the  auctioneer."  That  is  not  the  present 
case.  A  commission  to  the  auctioneer  was  paid 
by  the  client,  and  therefore  this  scale  fee  for 
conducting  is  not  to  apply.  Supposing  that  the 
auctioneer  had  been  employed  and  had  not  been 
paid  by  the  client,  but  paid  by  the  solicitor,  then 
it  is  quite  clear  in  the  rule  that  this  exception  in 
rule  11  would  not  apply,  and  that  the  scale  fee 
for  conducting  the  saJe  would  properly  be  paid. 
That  seems  clear  from  the  language  of  the  rule; 
and  also  the  precise  point  is  put  by  Cotton,  L.J., 
in  Be  WiUon  (29  Ch.  Div.  794),  where  he  says : 
"The  property  may  have  been  in  such  a  state 
that  the  solicitor  would  not  alone  do  all  things 
that  were  necessary  for  the  sale,  bat  in  such  a 


case,  if  he  claims  the  od  valorem  remuneration, 
he  must  get  them  done  by  a  person  paid  by  him- 
self. As  these  things  nave  been  done  at  the 
expense  of  the  estate,  I  am  of  opinion  that  the 
solicitor  cannot  claim  remuneration  according  to 
the  scale.  The  Act  and  the  rules  were  not 
intended  to  give  the  solicitor  remuneratioa 
according  to  the  scale  where  he  does  not  do  the 
whole  of  the  work  for  which  the  remuneration  is 
provided,  but  somebody  else  does,  and  is  paid  by 
the  client  for  that  part  of  the  work."  In  the 
present  case,  therefore,  there  is  certain  work  for 
which  the  solicitor  would  be  entitled  to  be  paid 
for  conducting  the  sale  if  he  also  had  himself 
paid  the  auctioneer.  I  say  there  is  some  such 
work  done,  because  I  am  not  dealing  with  the 
particular  items.  If  there  is  no  such  work  done 
the  taxing  master  will  not  allow  the  charges ;  but 
I  think  it  clear  there  is  some  such  work  done, 
and  therefore  I  am  dealing  with  the  matter  on 
that  footing.  The  question  therefore  is,  ia  the 
solicitor,  having  done  certain,  work  for  which  if 
he  had  paid  the  auctioneer  himself  he  clearly 
would  be  entitled  to  receive  the  scale  fee,  not  to 
be  paid  for  that  work  at  all  because  the  auctioneer 
has  been  paid  by  the  client  P  I  think  that  is  a 
case  not  provided  for  by  this  mle,  and  that  the 
scale  fee  for  conducting  does  not  apply  because 
the  auctioneer  has  been  paid  by  the  client,  but 
that  leaves  the  solicitor  entitled  to  remuneration 
for  doing  such  parts  of  the  work  of  conducting 
the  sale  as  the  auctioneer  has  not  been  paid  for. 
If  all  that  the  solicitor  has  done  was  auctioneer's 
work  then  there  is  nothing  for  which  he  can  be 
paid ;  but  if  there  is  anything  done  by  him  which 
IS  not  auctioneer's  work,  but  which  is  expense  of 
conducting  the  sale,  it  seems  to  me  that  for  those 
items  he  ought  to  receive  payment.  The  con- 
tention is  that,  because  he  did  not  do  the 
auctioneer's  work  himself,  or  pay  the  auctioneer 
who  did  it  out  of  his  own  pocket-,  he  is  not  to 
have  any  remuneration  for  tne  rest  of  the  work, 
inasmucn  as  the  scale  fee  only  provides  for  a 
person  being  paid  who  does  the  work,  and  if  not 
paid  for  the  whole  he  cannot  be  paid  for  any 
part ;  but  that  seems  to  me  inconsistent  with  thie 
view  which  has  been  taken  of  the  scale  fee  for 
deducing  title  and  perusing  and  completing  the 
conveyance.  If  Mr.  McSwinney's  argument  was 
good  as  to  the  scale  fee  for  conducting  the  sale, 
it  seems  to  me  to  follow  that,  unless  the  solicitor 
did  all  the  work  in  connection  with  deducing  the 
title,  and  so  earned  the  scale  fee,  he  would  not  be 
entitled  to  anything  at  all.  But  that  is  directly 
contrary  to  the  decisions  that  have  been  come  to 
in  the  cases  relating  to  the  fee  for  deducing  title, 
because,  where  the  solicitor  has  done  part  of  the 
work  coming  under  the  scale  fee  for  deducing; 
title  but  not  the  whole,  he  is  not  allowed  the  scale 
fee,  but  he  is  allowed  the  fees  for  the  work  done 
according  to  sched.  2.  It  seems  to  me,  therefore, 
that  the  cases  that  have  applied  that  construc- 
tion to  the  scale  fee  for  deaucing  the  title  are 
authorities  for  saying  that  the  same  rule  must 
be  applied  to  the  fee  for  conducting  the  sale 
when  the  whole  of  the  work  contemplated  by 
that  clause  has  not  been  done  by  the  solicitor, 
viz.,  where  an  auctioneer  has  been  employed  at 
the  client's  expense.  It  seems  to  me,  therefore, 
that  the  construction  put  hj  the  courts  upon  the 
fee  for  deducing  title  applies  to  the  fee  tor  con- 
ducting the  sale,  and  under  these  circomstaacea 


Digitized  by 


Google 


Not.  12, 1867.] 


THE  LAW  TIMES. 
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H.  o»  L.] 


BoucH  V.  Spkouu. 


[H.  OJ  L. 


that  the  taxing  master  has  made  a  mistake  in  the 
view  which  he  has  taken  in  holding  tliat  the 
cases  relating  to  leases,  which  do  not  seem  to  me 
to  apply  here,  relate  to  the  cases  of  vendor  and 
pnrcmiser,  and  to  the  charge  to  be  made  for 
doing  part  of  the  work  for  conducting  the  sale 
in  cases  were  the  rest  of  the  work  is  done  bj  the 
auctioneer.  I  should  say  this  further,  that  in  the 
case  of  Be  Wilson  (u&t  tup.)  the  precise  point 
was  raised  before  the  taxing  master,  and  par- 
ticular fees  were  allowed  by  him.  The  opinion  of 
the  Court  of  Appeal  does  not  touch  the  point. 
It  was  not  before  them  for  decision,  and  they  do 
not  seem  to  hare  made  any  comment  upon  the 
propriety  of  the  allowance  of  those  fees.  In 
that  case  some  of  the  ordinary  charges  were 
allowed  for  work  which  had  been  done,  and  the 
same  thing  seems  to  have  been  done  in  the  case 
of  Be  8yke»  {uM  tup.).  Those  cases  show  that 
the  practice  in  the  taxing  master's  office  has  been, 
where  the  special  fee  for  conducting  is  not  allowed, 
to  allow  such  charges  outside  the  scale  fee  as  are 
made  in  respect  of  work  properly  done.  That 
seems  to  me  to  be  the  right  rule,  and  the  oases 
upon  the  second  part  of  the  Ist  schedule  do  not 
seem  to  me  to  affect  the  present  case.  The 
natter  must  therefore  ^o  back  to  the  taxing 
master  with  the  intimation  of  my  opinion  that 
he  is  not  prealuded  by  the  decision  referred  to 
in  his  reasons  from  allowing  such  of  the  charges 
disallowed  by  him  as  areproper  to  be  allowed. 
The -costs  of  Mr.  Cozens-Hardy's  clients  will  be 
costs  of  the  taxation. 

Solicitors :  Henmum  and  MarthaU,  agents  for 
J.  J.  Faulkner,  Northampton ;  Soamet  and  Co. 


I^ousr  of  HorDs. 

AprU  6,  8,  9, 12, 1886.  and  June  13, 1887. 
(Before  the  Lord  Chancei.U)K  (Herschell),  Lords 
Watson,  Beaxwill.  and  Fitzgerau).) 
BovcH  V.  Spkovle.  (a) 

OK  APPEAL  FBOM  THE  COUKT  OP  APPEAL  IN  ENOLANS. 

Company — Aeeumulated  profits — Bonus  dividend 
—  Capital  or  income — Tenant  for  life  and 
remainderman. 

Where  a  testator  or  tettlor  dvreeti  or  permits  the 
subject  of  hit  disposition  to  remain  as  shares  or 
stock  in  a  company  which  hat  the  power  either  of 
distrUmiing  profits  as  dividends,  or  of  converting 
them  into  capital,  and  the  company  validly 
exercises  this  power,  stich  exercise  of  power  it 
binding  on  all  persont  interested  wider  the 
testator  or  tettlor  in  the  tharet,  and  consequently 
what  is  paid  by  the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  it  paid  by  the  com- 
pany to  the  shareholders  as  capital,  or  appro- 
priated as  an  increase  of  its  capital  stock  m  the 
concern,  enures  to  the  benefit  of  all  who  are 
intereited  in  the  capital. 

A  testator  died  in  1876  having  bequeathed  hit  resi- 
duary perianal  estate  to  T.  B.  in  trust  for  the 
testators  widow  for  life,  and,  after  her  death,  to 
T.  B.  abtoluteVy.  Part  of  the  residuary  estate 
consisted  of  600  lOZ.  tharet  in  a  company,  on 
which  71.  10s.  per  share  had  been  paid  up.  In 
Aug.  1880  the  directors  of  the  company  recom- 

(«)  BeportKI  bj  0.  B.  UUDn,  Ed].,  B»nMer-st-Law. 
ToL  IVn.  N,  8.,  1461. 


mended  that  a  "  reserved  fund,"  the  whole  of 
which,  and  an  "  undivided  profit  fund,"  a  great 
part  of  which  had  accumulated  during  the 
testator's  lifetime,  should  be  distributed  at  a- 
"  bonut  dividend  "  of  2Z.  10«.  per  thare,  and  that 
new  101.  tharet  thould  be  created  to  the  number  of 
one-third  of  the  original  tharet,  to  that  one  new 
share  might  be  altotted  to  each  thareholder  for 
every  three  original  shares  which  he  held,  71.  lOt. 
per  thare  to  be  paid  on  allotment,  which  the  bonut 
would  enable  the  thareholdert  to  pay.  In  Sept. 
1880  thete  reeommendationt  were  adopted  at  a 
general  meeting,  in  valid  exercise  of  the  powers  of 
the  company.  T.  B.  accepted  the  200  new  shares 
cMoted  to  him,  and  signed  a  memorandum  direct- 
ing the  registrar  of  the  company  to  apply  the 
bonus  in  payment  of  the  call.  The  new  share* 
were  registered  in  the  name  of  T.  B.  T.  B.  died 
in  Oct.  1880  having  appointed  the  appellant  hit 
eseecutor.  The  testators  widow  died  in  1883. 
The  respondent  was  her  exeouior. 

Held  {reversing  the  judgment  of  the  court  below)^ 
that  the  bonus  declared  in  1880,  and  the  new 
tharet  did  not,  under  the  circumstances,  belong  t<y 
the  tenant  for  life,  but  wera  capital  and  belonged 
to  the  estate  of  T.  B.  the  remainderman. 

Irvine  v.  Houston  (4  Baton  Sc  App.  521)  approved 
and  distinguished. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal,  reported  in  29  Ch.  JDiv.  636,  which  had 
reversed  an  order  of  Kay,  J.  in  an  action  brought 
by  the  respondent  as  executor  of  Jane  Bouch, 
the  tenant  for  life  under  the  will  of  one  William 
Bouch  deceased,  against  the  appellant,  as  executor 
of  Sir  T.  Bouch,  the  rnmainderman,  under  cir* 
cumstances  which  appear  sufficiently  in  the  head- 
note  above.  The  facts  are  fully  set  oat  in  the 
judgment  of  Lord  Herschell. 

Kay,  J.  expressed  an  opinion  that  the  bonus  of 
21.  10*.  per  share  sanctioned  on  the  25th  Sept. 
1880  on  the  600  shares  in  the  Consett  Iron  Com- 
pany Limited  was  capital  of  the  estate  of  William 
Bouch  deceased,  and  declared  that  the  plaintiff, 
as  executor  of  William  Bench's  widow,  was  not 
entitled  to  the  payment  of  the  amount  of  the 
bonus  or  any  part  thereof,  nor  to  the  200  new 
shares  allotted  to  Sir  Thomas  Bouch  or  any  part 
thereof,  and  interest  accordingly ;  but  his  judg- 
ment was  reversed  as  above  mentioned. 

Oraham  Hastings,  Q.C.  and  Freeman  appeared 
for  the  appellant,  and  argued  that  the  relation 
was  not  that  of  debtor  and  creditor ;  the  declara- 
tion of  bonus  dividend  could  not  have  been  sued 
upon.  The  authorities  show  that  accretions  to 
capital  belong  to  the  remainderman.  Tt  makes 
no  difference  in  what  form  the  premium  comes, 
^^enever  a  bonus  is  declared  out  of  accumulated 
profits  in  addition  to  the  ordinary  dividend,  it  is 
capital : 

Brandtr  t.  Brander,  4  Vea.  800 ; 

Barclay  t.  Wainvoright,  14  Vea.  08; 

Irvin*  T.  Houston,  4  Paton  So.  App.  531 ; 

Paris  T.  Paris,  10  Ves.  185  ; 

Clayton  v.  Qresham,  10  Vea.  288 ; 

WitU  V.  Se««r8, 13  Vea.  368 : 

Hooper  v.  Rotmier,  MoClel.  527 ; 

ITarde  t.  Coombe,  7  Sim.  634. 

Price  V.  Anderson  (15  Sim.  473),  if  properly  under- 
stood, does  not  disturb  the  current  ot  authority : 

Ex  parte  Hodgeni,  11  Ir.  Eq.  99 : 

Preston  v.  XelviUe,  16  Sim.  163 ; 

Re  Barton's  Trusts,  L.  Bep.  4  Eq.  244. 
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Bigby,  Q.G.  and  Buehley,  for  the  respondent, 
contended  that,  nnder  the  circumstances  of  the 
case,  the  bonna  dividend  mnst  be  considered  as 
income  belonging  to  the  tenant  for  life. 

Graham  Hatting*,  Q.G.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  13, 1887. — ^Their  Lordships  gave  judgment 
as  follows : — 

Lord  HfiKscHELL.  (a) — My  Lords :  This  appeal 
arises  upon  a  case  stated  for  the  opinion  of 
the  court  to  determine  whether  a  bonus  of  21.  10«. 

r>  share,  sanctioned  in  the  circumstances 
shall  afterwards  mention,  on  600  shares 
in  the  Consett  Iron  Company  Limited  was  in- 
come of  the  estate  of  Wuliam  Bonch,  or  was 
capital  of  that  estate.  William  Bouch,  who  died 
on  the  19th  Jan.  1876,  by  his  will  bequeathed  all 
the  residue  of  his  personal  estate  to  Sir  Thomas 
Bouch  upon  trust  to  convert  the  same  into  money, 
or  with  tne  consent  of  Jane  Bouch  (the  testator's 
wife),  to  allow  the  same  to  remain  unconverted; 
and  upon  further  trust  to  permit  his  said  wife  to 
receive  the  interest,  dividends,  and  annnal  income 
of  the  said  personal  estate  during  her  life ;  and, 
subject  thereto,  he  bequeathed  the  residue  of  his 
personal  estate  to  Sir  Thomas  Bouch  absolutely. 
Part  of  the  residuary  personal  estate  of  William 
Bonch  consisted  of  600  shares  of  102.  each  in  the 
Gonsett  Iron  Company,  upon  which  71. 10s.  per 
share  had  been  paid.  These  shares  were,  with  the 
consent  of  Jane  Bouch,  allowed  to  remain  uncon- 
verted, and  she  received  the  dividends  thereon 
during^  her  life.  Sir  Thomas  Bonch  died  on  the 
30th  Oct.  1880,  having  by  his  will  appointed  the 
appellants  his  executors  and  trustees.  Jane 
Bouch,  the  tenant  for  life,  died  on  the  22nd  Feb. 
1883,  having  by  her  will  appointed  the  respondent 
her  executor.  The  Consett  Iron  Company  was 
incorporated  in  the  year  1864,  with  a  capital  of 
400,0002.  divided  into  101.  shares.  The  articles  of 
association  provided  that  whenever  the  net  profits 
of  the  company  during  any  financial  year  ending 
the  30th  June  would  admit,  the  directors  should 
recommend  to  the  meeting  to  declare  a  dividend 
on  the  company's  capital,  and  thereupon  it  should 
be  competent  at  such  meeting  to  make  and 
declare  a  dividend  of  such  amount,  and  payable 
at  such  time,  as  the  meeting  should  determine. 
The  109th  article  was  as  follows  :  "  The  directors 
may  before  recommending  any  dividend,  set  aside 
out  of  the  profits  of  the  company  such  sum  as 
they  think  proper  as  a  reserved  fund  for  meeting 
contingencies,  or  for  equalising  dividends,  or  for 
repairing  or  maintaining  the  works  connected 
with  the  business  of  the  company,  or  any  part 
thereof;  and  the  directors  may  invest  the  sum  so. 
set  apart  as  a  reserved  fund  upon  such  securities 
or  in  such  manner  as  they  may  think  proper." 
The  capital  of  the  company  was  afterwards  in- 
creased to  562,O0OZ.  by  addition  of  6000  and  9200 
new  shares  of  lOZ.  each,  with  71.  10s.  per  share 
paid  thereon.  In  the  accounts  of  the  company  for 
the  year  beginning  the  30th  June  1874,  there 
stood  to  the  credit  of  a  reserve  fund  100,0002., 
made  up  from  undivided  profits  of  previous  years, 
and  there  stood  to  the  credit  of  another  fund, 
styled   "  undivided    profit,"    a    further  sum  of 

(a)  In  the  interval  between  the  ara^nment  of  the  case 
and  the  jndfrment.  Lord  HersoheU  had  ceased  to  hold  the 
office  of  Lord  ChanaeUor. 


62031. 12«.  In  Aug.  1880,  the  100,0001.  still  stood 
to  the  credit  of  the  "reserve  fund,"  and,  in 
addition  to  the  profits  of  the  previous  year, 
36,0702.  1<.  8d.  was  standing  to  the  credit  of  the 
"undivided  profit"  fund.  The  report  of  the 
directors  of  the  12th  Aug.  1880,  after  recommend- 
ing that  the  profits  of  the  previous  year  should 
be  appropriated  to  the  payment  of  a  certain 
dividend,  and  that  72461.  4s.  5d.  should  be  carried 
forward  as  undivided  profit,  proceeded  as  follows : 
"  Your  directors  feel  that  tne  time  is  now  come 
when  they  may  safely  recommend  some  perm»- 
next  appropriation  of  the  100,0002.  standing  to 
credit  of  reserve  fund,  and  of  a  considerable 
portion  of  the  undivided  profit  fund.  They  there- 
fore propose  that  the  reserve  fund  100,0002.  and 
38,0002.  out  of  the  43,3162.  6».  Id.  (to  which  the 
undivided  profit  would  be  brought  up  by  the 
mode  of  appropriating  the  year's  profit  previously 
recommended),  making  together  138,0002.  shaU  bie 
distributed  as  a  bonus  dividend  of  22.  lOi.  per 
share,  equalling  72.  10«.  in  respect  of  every  three 
existing  shares ;  but  as  the  company's  operations 
render  it  desirable  to  raise  an  equal  amount  as 
capital  account,  your  directors  propose  that  there 
be  created  1 8,400  new  shares  of  102.  each  with 
72.  10«.  per  share  payable  concurrently  with  the 
payment  of  the  bonus  dividend.  This  would  allow 
of  one  new  share  being  allotted  in  respect  of  every 
three  existing  shares,  and  the  bonus  dividen(U 
would  pay  the  72. 10«.  on  each  such  new  share. 
Tour  directors  proixwe  that  the  bonus  dividend 
and  the  call  of  7i.  lOi.'per  new  share  be  made  ptay- 
able  on  the  30th  Sept.,  the  members  registered  m 
the  company's  booKS  on  the  25th  Sept.,  being 
treated  as  those  entitled  to  such  dividend,  and  to 
the  allotment  of  new  shares.  They  also  propose 
that  the  new  shares  shall  take  dividend  from  the 
1st  July  1880,  as  if  the  72. 10».  per  share  had  boon 
paid  up  on  that  date.  They  will  therefore  stand 
on  an  equal  footing  with  the  present  shares  in 
regard  to  all  dividends  beyond  that  about  to  be 
declared.  Every  member  of  the  company 
on  the  25th  Sept.  would  consequently  receive 
a  new  102.  share  in  respect  of  every  three 
shares  he  then  holds,  such  new  share  having,  like 
the  existing  shares,  72.  10«.  paid  thereon.  On 
the  4th  Sept.  1880,  the  directors'  report  and 
accounts  were  received  and  adopted,  and  a  special 
resolution  was  passed  adding  to  the  articles  of 
association  a  new  article,  empowering  the  direc- 
tors, with  the  sanction  of  the  company  in  general 
meeting,  to  declare  a  bonus  to  oe  paid  to  the 
members  in  proportion  to  their  shares  out  of  the 
reserve  fund,  or  out  of  any  other  accumulated 
profits  of  the  company.  Special  resolutions  were 
also  passed  sanctioning  the  creation  of  capital 
and  its  allotment  in  the  manner  recommended  by 
the  directors.  At  a  meeting  of  the  company  on 
the  25th  Sept.  1880,  these  resolutions  were  con- 
firmed, and  a  resolution  was  passed  sanctioning 
the  payment  of  a  bonus  of  22.  10«.  per  share  out 
of  the  100,0002.  standing  to  the  credit  of  the 
reserve  fund,  and  38,0002.  part  of  the  undivided 
profit  then  in  hand.  On  the  same  day  the  regis- 
trar of  the  company  sent  to  the  shareholders, 
including  Sir  Thomas  Bonch  (in  whose  name  the 
600  shares  belonging  to  William  Bouch's  estate 
were  registered),  a  letter  inclosing  a  warrant  and 
forms  relating  to  the  new  shares.  The  letter  was 
in  the  following  terms:  "I  am  instructed  to 
inform  you  that  in  accordance' mth  the  special 
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resolutions  confirmed  at  tbe  meeting  of  the  com- 
p«nT  held  thia  day,  tbe  directors  bare,  in  respect 
of  the  600  sbares  now  rep^tered  in  yonr  name, 
aUotted  to  yon  200  new  shares  of  102.  each,  subject 
to  the  sum  of  71.  10*.  per  share  being  paid  ap 
therecMi  on  or  before  the  30th  inst.,  and  I  inclose 
yoa  a  bonns  dividend  warrant  payable  on  that 
date  for  1500Z.,  which  you  will  be  good  enoagh  to 
sign  and  retnm  to  me  by  Thnrs&y  nest,  when 
the  amoont  will  be  applied  in  payment  of  7L  10s. 
per  share  on  yoor  above  named  new  shares, 
regarding  the  registration  of  these  new  shares, 
I  have  to  explain  that  if  yon  desire  to  have  all 
that  yon  are  entitled  to  registered  in  yonr  own 
name,  yoa  nnst  fill  np  and  sign  the  inclosed 
form  No.  1.  If  yoa  desire  to  have  all  or  part 
registered  in  some  other  name,  form  Ko.  2  must 
be  filled  up  and  signed  both  by  TonrseU  and  by 
tbe  person  in  whose  name  the  snares  or  any  of 
tbem  are  to  be  registered."  The  inclosed  form 
"No.  1  was  as  follows :  "  Gentlemen,  I  hereby 
accept  the  200  new  sbares  which  have  been  allotted 
to  me,  subject  to  the  conditions  on  which  they  are 
issued,  and  reqnest  that  the  whole  be  registered 
in  my  own  name."  This  was  signed  and  returned 
by  Sir  Thomas  Bouch.  He  also  signed  and 
returned  the  inclosed  warrant,  which  was  in  the 
following  form  :  **  Consett  Iron  Company  Limited. 
Bonus  dividend  warrant  of  21.  10*.  per  share 
payable  on  the  30th  Sept.  1880.  To  the  members 
registered  in  the  company's  books  on  the  25th 
Sq>t.  1880.  No.  102.  Name  of  member— Thomas 
BoDch,  E^..  Nnmber  of  shares,  600.  Amount 
of  bonas  dividend,  one  thousand  five  hundred 
pounds.  (Signed)  Wh.CJockbl'kn,  Registrar.  I 
hereby  authorise  and  request  you  to  apply  the 
above  amount  in  payment  of  the  call  ot  71.  10«. 
per  share  on  the  200  new  shares  that  have  been 
allotted  to  me  in  accordance  with  the  special 
resolutions  passed  at  the  ordinary  general  meeting 
of  the  company  held  on  the  4th  Sept.,  and  con- 
firmed at  the  extraordinary  general  meeting  held 
on  the  25th  Sept.  1880.  Signature  of  member. 
N.B.  This  warrant  must  be  signed  and  sent  to  the 
registrar  Mr.  Wm.  Cockbum,  33,  Westgate-road, 
Kewcastle-on-Tyne,  on  or  before  the  30tb  Sept. 
1880."  The  200  new  shares  were  accordingly 
registered  in  the  name  of  Sir  Thomas  Boach, 
and  71.  10*.  was  credited  as  paid  on  each  share. 
The  dividends  on  these  new  snares,  as  well  as  on 
the  original  shares,  were  paid  to  Jane  Bouch,  the 
tenant  for  life,  down  to  the  last  dividend  day  prior 
to  hei  death.  It  is  to  be  observed  that  before 
the  allotment  of  the  new  shares  in  1880  the 
shares  of  the  company  were  at  a  premium 
of  about  212.  per  share,  but  immediately  after  such 
allotment  they  fell  to  14i.  per  share  premium. 
The  case  came,  in  the  first  instance,  before  Kay,  J. 
fie  considered  that  it  might  be  open  to  doubt 
whether  the  bonus  at  the  time  it  was  declared 
belonged  to  the  tenant  for  life,  or  was  to  be 
i«garded  as  an  accretion  to  capital,  though,  on 
tbe  authority  of  Paris  v.  Farit  (10  Ves.  185),  he 
inclined  to  the  latter  opinion.  But  he  came  to  the 
conclusion  that  the  bonus  had  been  capitalised 
with  the  consent  of  the  tenant  for  life,  and  that 
she  had  agreed  that  the  shares  should  be  treated 
as  capital  of  the  testator's  estate,  so  as  to  avoid 
raising  this  (question.  The  Court  of  Appeal 
reversed  this  judgment.  They  held  that  tnere 
was  no  evidence  to  show  that  the  tenant  for  life 
had  agreed  to  relinquish  any  of  her  rights,  and 


that  the  bonus  belonged  to  her,  and,  having  been 
invested  by  the  trustees  in  shares  of  the  Consett 
Company,  those  shares  became  her  property. 
I  qtute  concur  with  the  Court  of  Appeal  in  think- 
ing that  there  is  no  evidence  that  the  tenant  for 
life  reUnqaisbed  her  right  to  the  bonus  if  she  was 
ever  entitled  to  it ;  and,  in  my  judgment,  the  sole 
question  for  determination  is  whether  this  bonos 
is  to  be  regarded  as  income  passing  to  the  tenant 
for  life  nnder  the  trnsts  of  the  will,  or  an  accretion 
to  capital,  to  the  income  of  which  alone  she  was 
entitled,  and  which  enured  after  her  death  for  the 
benefit  of  the  remainderman.  I  think  this  is  a 
(question  of  very  considerable  difficulty.  It  was 
argued  at  your  Lordships'  bar  on  behalf  of  the 
appellants  that  it  was  really  settled  in  their 
&vour  by  authority.  It  was  Raid  to  be  well 
establishca  that  where  a  dividend  or  b<»ns 
appeared  to  he  declared  out  of  accumulated 
profits,  which,  de  facto,  had  formed  port  of  tbe 
capital  of  the  company,  it  must  be  treated  as  an 
addition  to  capital,  and  that  the  tenant  for  life 
was  not  entitled  to  it.  If  I  thought  that  any 
such  rule  had  been  established  and  was  applic- 
able to  the  circumstances  of  the  present  case,  I 
should  certainly  advise  your  Lordships  to  decide 
in  Bccordanoe  with  it,  whatever  I  might  think  of 
its  expediency.  Tho  division  of  the  enjoyment  of 
property  between  a  tenant  for  life  and  a  remainder- 
man is  itself  artificial,  and  if  any  artificial  rule 
bas  been  established  rc^:nlating  such  enjoyment, 
eveiy  settlor  or  testator  may  well  be  presumed  to 
have  intended  that  the  objects  of  his  bounty 
should  share  its  benefits  according  to  this  rule. 
I  may  observe,  however,  at  the  outset,  that  there 
would  often  be  considerable  difficulty  in  the  appli- 
cation of  the  suggested  rule,  and  that  it  docs  not 
appear  to  rest  on  any  satisfactory  basis  of  prin- 
ci^e.  I  will  proceed  now  to  consider  the  author- 
ities relied  on.  The  earliest  of  these  was  Brander 
V.  Bramder  (4  Yes.  800),  decided  in  1799.  The 
Bank  of  Bngland  having  paid  out  of  their  funds 
for  thepublic  servicel.OOO.OOOI.  received  1,125,0002. 
Three  per  Cent.  Annuities.  These  they  resolved 
to  distribute  ^pro  rata  among  the  then  proprietors 
of  bank  stock.  The  question  arose  wnetner  the 
proportion  allotted  to  the  testator's  representa- 
tives was  to  be  regarded,  as  between  the  tenant 
for  life  and  remainderman,  as  income  or  capital. 
Lord  Bosslyn  took  the  latter  view.  He  said,  "  If 
I  am  to  go  upon  principle,  I  must  hunt  back  to 
see  to  what  part  of  that  saving  each  is  entitled. 
I  have  often  considered  this  question,  and  it 
seemed  to  me  in  all  the  different  ways  I  conld 
turn  the  consideration  of  it,  that  there  was  no 
way  to  be  tAken  but  to  consider  it  as  an  accretion 
to  capital."  Fry,  L.J.  says,  that  the  principle  of 
this  decision  was,  that  what  the  company  says  is 
income  shall  be  income,  and  what  it  says  is  capital 
shall  be  capitaL  "  The  Lord  Chancellor,"  he  says, 
"seems  to  nave  proceeded  on  the  ground  that  the 
original  1,000,0002.  was  part  of  the  capital  of  the 
bank ; "  and  then,  after  quoting  from  his  judg- 
ment the  words  I  havd  just  read,  he  adds, "  If 
that  were  so,  it  follows  that  the  bank  was  distri- 
buting amongst  its  proprietors  that  which  had 
been  returned  by  the  Covbrnment  in  satisfaction 
for  the  outlay  of  a  part  of  its  capital."  I  cannot 
concur  in  this  view  of  3rander  v.  Grander.  It 
does  not  appear  to  me  to  have  proceeded  on  any 
such  principle.  The  oompmy  had  in  no  way  said 
that  either  tne  1,000,0001.  wbiclyhad  been  advanced 
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for  the  public  service,  or  the  annuities  which  were 
receivea  in  retam  for  it,  should  be  capital.  More- 
over, it  is  to  be  observed  (and  the  importance  of 
this  will  be  seen  when  we  come  to  consider  the 
scope  of  this  authority  and  of  those  which  have 
followed  it),  that  the  bank  could  not  have  declared 
that  either  of  these  sums  should  be  added  to,  or 
form  part  of,  its  capital  property  so-called,  for  the 
bank  had  no  power  (as  is  pointedly  stated  in  the 
case)  to  increase  its  capital,  except  by  obtaining 
^an  Act  of  Parliament.  I  think  the  decision  in 
Brander  t.  Brander  proceeded  on  the  ground 
which  Fry,  L.J.  accurately  states  as  the  fonnda- 
■tion  of  the  judgment  in  Irvine  Y.Hoiuton  (4Paton 
Sc.  App.  521),  viz.,  that  the  accumulated  profits 
"had  become  part  of  the  floating  capital  of  the 
concern.  But  they  bad  become  so,  not  by 
reason  of  any  declaration  of  the  company  that 
they  should  be  so,  but  only  in  the  sense  that, 
having  accumulated,  they  were  de  facto  used 
48  part  of  its  capital.  In  this  sense,  how- 
■evcr,  all  accumnlated  profits  which  are  in  use  for 
the  purposes  of  the  business  of  any  company  may 
■equally  be  said  to  form  part  of  its  floating  capital. 
And  I  think  that  the  learned  counsel  for  the 
appellants  were  well  founded  in  saying  that  the 
f^reater  part,  if  not  the  whole,  of  the  accumulated 
profits  of  the  Consett  Iron  Company,  the  division 
of  which  has  given  rise  to  this  controversy,  were 
in  this  sense  a  portion  of  the  capital  of  the  com- 
pany. I  pass  now  to  the  case  of  Irvine  v.  Houston, 
the  most  important  of  the  series,  for,  being  a 
-decision  of  this  House,  your  Lordships  are  bound 
by  it.  In  that  case  the  Bank  of  Scotland  had 
passed  a  resolution  that  an  extraordinary  dividend 
or  bonus  should  be  given  to  proprietors  holding 
stock  on  the  Isi  June.  Lord  Eldon,  in  delivering 
his  opinion  in  this  House,  after  stating  that 
Brander  v.  Brander  had  been  frequently  acted 
upon,  and  pointing  ont    the    inconvenience    of 

'  having  a  different  law  as  to  English  and  Scotch 
bank  stock,  proceeded  as  follows :  "  It  is  impoa- 

■  sible  to  deny  that  great  difficulties  attend  this 
matter ;  the  proper  question  is  on  which  side  the 
fewer  difficulties  lie.  The  Bank  of  England,  to 
which  the  Bank  of  Scotland  is  similar  in  this 
respect,  has  a  capital  limited  by  Parliament  to  a 
certain  amount.  This  limitation,  if  strictly 
adhered  to, would  have  this  inconvenience  attached 
to  it,  that  circumstances  might  occur  to  oblige 
-them  to  reduce  their  ordinary  dividends.  There- 
fore it  is  that  these  companies  have  what  is  termed 
their  floating  capital,  which  they  lay  out  in  the 
-shape  of  Ezcheqaer  and  Navy  Bills,  in  discounts, 
and  in  every  species  of  property  that  can  be  turned 
into  cash  at  pleasure.  Evety  person  who  bn^s 
bank  stock  is  aware  of  this ;  and  if  he  gives  a  life 
interest  of  his  estate  to  anyone,  it  can  scarcely 
be  his  meaning  that  the  life-renter  should  run 
away  with  the  bonus  that  may  have  been  accumu- 
lating on  the  capital  for  half  a  century."  Lord 
Bosslyn,  the  only  other  learned  lord  who  expressed 
an  opinion,  said :  "  When  I  first  came  to  consider 
the  case  of  Brander  v.  Brander,  I  thought  it 
would  be  necessary  to  learn  what  part  of  the 
bonus  had  accumulated  before  the  testator's  death, 
and  what  since,  to  do  justice  between  the 
claimants.  The  bank  were  very  much  alarmed 
when  I  hinted  at  any  intention  of  that  kind.  On 
considering  the  matter  maturely  in  all  its  conse- 
quences, the  judgment  was  pronounced  in  that 
The  decision  in  Irvine  y.  Houtton  was 


followed  in  1804  in  Parit  v.  Part*  (10  Ves.  185), 
and  again  in  Clayton  v.  GreBham  (10  Yes.  288), 
thongfi  in  the  former  case  the  Lord  Chancellor 
said  that  he  had  great  difficulty  in  stating  the 
principle  that  led  to  the  earlier  decisions.    It  was 
further  followed  in  1807  in  Wittt  v.  Steere  (13 
Yes.  363) ;  and  again  in  1847  in  the  case  of  Ex  parte 
Sodgeiu ;  Me  Hodgent  (11  Ir.  Eq.  99),  where  the 
directors  of  the  Bank  of  Ireland  having  decided, 
"  on  accoont  of  the  favourable  result  of  the  last 
four  years,"  to  recommend  a  bonus  of  5  per  cent, 
in  addition  to  the  ordinary  dividend  of  4  per  cent., 
Brady.  L.C.  held  that  tms  bonus  must  be  con- 
sidered as  capital.    But  a  disposition  was  early 
shown  to  limit  the  operation  of  the  rule  laid  down 
in  Brander  t.  Brander,  and  adopted    hy    this 
House,  and  it  is  manifest  that  from  the  first  it 
was  felt  not  to  rest  on  any  stable  principle.    Thus, 
in    Barclay   v.    Wainwright    (14    Ves.    66),    the 
directors  of  the  Bank  of  England  declared  a 
dividend  of  5  per  cent,  interest  and  profits  for  the 
half  year.    It  was  contended  that  as  this  exceeded 
their  ordinary  dividend  of  3^  per  cent.,  a  portion 
of  it  must  be  considered  as  arising  from  accumu- 
lated profits,   and  therefore  treated  as   capital. 
Lord  Eldon,  in  repelling  this  contention,  said: 
"  If  it  be  contended  that  any  part  of  the  5  per 
cent,  is  given  ont  of,  or  to  be  paid  from,  capital,  a 
case  must  be  brought  before  the  court,  either 
making  that  out  by  evidence  or  under  circum- 
stances forming  a  fa<r  ground  for  inquiry.    But, 
as  the  case  now  stands,  I  have  no  means  of  con- 
sidering it  as  more  or  less  than  a  declaration  in 
the  due  execution  of  the  right  and  duty  of  the 
bank  that   the  dividend,  wnich  the  proprietor 
ought  to  receive,  is  a  half-yearly  dividend  of  5  per 
cent."      And,  again,  in  Pretton  v.   MehiUe   (16 
Sim.  163),  the  directors  of  the  Bank  of  England, 
having    declared    a    dividend   of    31.    10«.   per 
cent,    out    of     interest    and    profits    for    the 
half-year,  and  in  addition  thereto  a  bonns   of 
interest  and  profits  of  1  per  c«nt.,  the  Yice- 
Cha:icellor  of  England  held  the  tenant  for  life 
entitled  to  both.    It  is  to  be  noticed  that  here,  aa 
in  the  case  just  cited,  there  was  nothing  to  show 
that  the  bonus  was  to  be  paid  out  of  accumulated 
profits.      Fry,  L.J.,  commenting   in    the    court 
below  on  the  several  cases  to  which  I  have  re- 
ferred, says :  "  These  cases,  however  binding  they 
may  be  under  similar  circumstances  with  regard 
io  the  same  stocks,  certainly  do  not  appear  to  us 
to  support  to  any  extent  the  proposition  now 
nnder   investigation  "  (i.e.,  that  the  authorities 
hav^  established  a  rule  that  where  a  sum  is  paid, 
whether  called  bonus   or  dividend,  out   of  the 
accumulations   of   profits  in  previous    years   it 
must  be  taken  as  a  payment  out  of,  or  on  account 
of,  capital).    "  The  last  case,  viz.,  that  of  Pretton 
V.  MetvUle,  seems  to  lean  strongly  in  the  other 
direction."    Unwilling  as  I  confess  myself  to  be  to 
apply  the  decision  in  Irvine  v.  Houston,  in  any 
case  where  I  am  not  bound  to  do  so,  I  feel  some 
difficulty  in  limiting  it  to  the  extent  suggested  by 
the  Lora  Justice  when  I  consider  the  language 
used  by  Lord  Eldon  and  Lord  Bosslyn.    Their 
language  seems  equally  applicable  to  any  com- 
pany unable  to  increase  its  capital,  which  uses, 
and  is  known  to  use  (as  many  companies  are) 
accumulated  profits  for  capital  purposes.    I  may 
add  that,  for  the  reason  I  have  noted  above, 
Preston  y.  Melville  appears  to  me  to  be  in  com- 
plete harmony  with  the  earlier  authorities.    It 
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taeems  clear  that  the  decision  in  Irvine  v.  Soutton 
was  not  conaidemd  as  applicable  only  to  bank 
dividends.  It  was  followed,  as  Fry,  L.J.  has 
pointed  ont,  in  the  ca^e  of  other  companies. 
Thns  in  Ward  v.  Gombe  (7  Sim.  634),  the  question 
arose  in  1836  in  respect  of  certain  settled  shares 
in  the  London  Aasnrance  Company.  At  a  ooart 
in  1835,  the  ordinary  dividend  of  12.  a  share  was 
▼oted,  and  by  another  resolution  on  the  same  day 
it  was  provided  that  a  sum  at  the  rate  of  121.  per 
share  should  be  taken  ont  of  the  profits  of  the 
company  and  divided  amonsat  the  shareholders. 
The  Yice-Chancellor  held  that  the  122.  a  share 
was  capital ;  and  he  observed  that  there  was 
nothing  to  show  at  what  time  the  profits  ont  of 
which  the  sum  was  taken  arose,  and  that  they 
night  have  been  profits  that  had  lain  dormant  for 
a  series  of  years.  It  may  be  doubted  whether 
this  decision  is  altogether  consistent  with  that  in 
Fretton  v.  Melville,  already  alluded  to.  But  it  is 
s  clear  recognition  of  the  doctrine  that  a  division 
of  accumulated  profits  amongst  the  shareholders 
is  to  be  regarded  as  given  by  way  of  increase  of 
capital.  It  is  true,  indeed,  as  Fry,  L.J.  says,  that 
in  Price  v.  Anderson  (16  Sim.  Reps.  473),  the  same 
Vice-Chancellor  held  in  the  case  of  the  Royal 
Ezchance  Assurance  Company,  whose  practice 
ma  to  declare  dividends  on  their  stock  half- 
yearly,  and  bonuses  at  intervals  of  two  or  more 
years,  that  a  dividend  of  12!.  10«.  per  cent,  declared 
in  1846,  in  addition  to  the  ordinary  dividend, 
belonged  entirely  to  the  tenant  for  life.  But  it 
will  be  observed,  on  examining  the  report,  that 
where  the  same  company  in  1840  had  resolved 
that  in  addition  to  the  ordinary  dividend  of 
22.  10«.  per  cent.,  a  distribution  of  5  per  cent, 
out  of  accumulated  profits  be  made  to  the  pro- 
prietors, the  Yice-Chancellor  held  that,  as  this 
was  not  made  as  dividend,  it  must  be  considered 
capital,  and  ordered  it  to  be  invested.  The  dis- 
tinction apparently  was  that  in  this  case  the 
dividend  in  terms  was  paid  out  of  accumulated 

frofits,  and  was  not  expressed  to  be  a  dividend, 
think,  therefore,  that  Irvine  v.  Hotuton  must 
still  be  regarded  aa  good  law,  unaffected  by  any 
counter-current  of  authority.  But  it  is,  in  my 
opinion,  an  authority  governing  only  a  case  simiUu- 
in  its  facts ;  that  is  to  say,  a  case  where  the  com- 
pany has  no  power  to  increase  its  capital,  but  has 
accumulated  profits  and  used  tbem,  in  fact,  for 
capital  purposes,  and  afterwards  distributes  these 

rifits  amnngMt  the  proprietors.  I  think  it  will 
seen  that  there  is  a  substantial  reason  for  the 
limitation  I  have  suggested.  I  quite  agree  with 
the  court  below  that,  apart  from  the  authorities 
to  which  I  have  alluded,  the  general  principle  for 
the  determination  of  such  a  question  as  that  oefore 
US,  and  in  my  opinion  the  only  sound  principle  is 
that  which  is  well  expressed  in  the  judgment  of 
Pry,  L.J. :  "  When  a  testator  or  settlor  directs  or 
permits  the  subject  of  his  disposition  to  remain 
as  shares  or  stock  in  a  company  which  has  the 
power  either  of  distributing  profits  as  dividends, 
or  of  converting  them  into  capital,  and  the  com- 
pany validly  exercises  this  power,  such  exercise 
of  power  IS  binding  on  all  persons  interested 
nnder  the  testator  or  settlor  in  the  shares,  and 
consequently  what  is  paid  by  the  company  as 
dividend  goes  to  the  tenant  for  life,  and  what  is 
paid  by  the  company  to  the  shareholders  as 
capital,  or  appropriated  as  an  increase  of  the 
cajntal  stock  in  the  concern,  enures  to  the  benefit 


of  all  who  are  interested  in  the  capitisl."  And  it 
appears  to  me  that,  where  a  company  has  power 
to  increase  its  capital,  and  to  appropriate  its 
profits  to  such  increase,  it  cannot  oe  considered 
as  having  intended  to  convert,  or  having  con- 
verted, any  part  of  its  profits  into  capital  when  it 
has  made  no  such  increase,  even  ii  a  company 
having  no  power  to  increase  its  capital  may  be 
regarded  as  having  thus  converted  profits  mto 
capital  by  the  accumulation  and  use  of  them  as 
such.  I  come  now  to  the  question  whether  the 
company  did  in  the  present  case  distribute  the 
accumulated  profits  as  dividend,  or  convert  them 
into  capital ;  and  here  I  find  myself  constrained 
to  differ  from  the  conclusion  at  which  the  Court 
of  Appeal  arrived.  I  think  we  must  look  both 
at  the  substance  and  form  of  the  transaction. 
It  is  to  be  observed,  in  the  first  place,  that  the 
amount  of  that  portion  of  the  new  capital  created 
which  was  to  be  paid  up  was  exactly  equal  to  the 
amount  of  profits  to  be  distributed.  And  it  was 
obviously  contemplated,  and  was,  I  think,  certain, 
that  no  money  would,  in  fact,  pass  from  the 
company  to  the  shareholders,  but  that  the  entire 
sum  would  remain  in  their  hands  as  paid-np 
capital.  It  is  said  in  the  judgment  below  that  a 
shareholder  who  refused  to  take  new  shares,  and 
to  fill  up  the  form  of  authority  at  the  foot  of  the 
dividend  warrant,  would  have  been  nevertheless 
entitled  to  receive  bis  dividend  from  the  company. 
I  agjee  that  this  is  so.  But  to  my  mind  it  was 
certain,  and  known  to  be  so  by  the  company, 
that  no  shareholder  would  make  such  a  claim. 
Take  the  facts  of  the  present  case  as  an 
illustration.  The  holder  of  600  shares  was, 
we  will  assume,  entitled  to  claim  from  the 
company  1500Z.,  and  to  dcline  to  take  any 
new  shares.  But  if  he  had  been  indispoeea 
to  add  any  new  shares  to  those  he  already 
held,  he  would  not  have  dreamed  of  adopting 
such  a  course.  By  doing  so  he  would  have 
received  in  cash  15002.  only.  If  his  desire  was  to 
have  cash,  instead  of  new  shares,  he  would  have 
sold  his  interest  in  the  new  shares,  and  signed 
the  second  form  inclosed  in  the  registrar's  letter, 
and  the  authority  at  the  foot  of  the  dividend 
warrant ;  for  he  would  then  have  obtained  from  a 
purchaser,  not  15002.,  but  probably  upwards  of 
40002.  It  is  said  by  Fry,  L.J.  that  the  two  trans- 
actions, of  the  payment  of  the  dividend  and  the 
payment  of  the  call,  could  not  be  carried  into 
effect  as  one  operation,  inasmuch  as  in  the  case  of 
a  p>erRon  holding  less  than  three  shares,  or  hold- 
ing a  number  not  a  multiple  of  three,  the  dividend 
on  the  odd  share  or  shares  must,  in  the  absence  of 
arrangement  with  some  other  member,  have  been 
paid  in  cash.  But  it  must  be  remembered  that 
the  directors  undertook  to  afford  facilities  for  the 
sale  or  exchange  of  fractional  new  shares,  and 
such  arrangements  were  so  obviously  to  the 
advantage  of  those  entitled  to  fractional  parts  of 
a  share,  that  it  was  certain  they  would  be  effected. 
I  cannot,  therefore,  avoid  the  conclusion  that  the 
substance  of  the  whole  transaction  was,  and  was 
intended  to  be,  to  convert  the  undivided  profits 
into  paid-up  capital  upon  newl^-created  shares. 
And  the  form  in  which  the  operations  were  effected 
points  in  the  same  direction.  The  dividend 
'narrant  is  not  in  the  ordinary  form.  It  is 
assumed  that  it  will  be  signed  by  the  member  only 
at  the  foot  of  the  authority  to  apply  the  amount 
in  payment  of  the  calls  on  the  new  shares. .  And 
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it  is  intimated  on  the  face  of  it  tbat  it  mnat 
be  "signed  and  sent"  to  the  re^strar  before  the 
30th  Sept.  1880.  Moreover,  the  letter  of  the 
regintrar  inclosing  it  contains  these  terms, 
"whifih  you  will  be  good  enough  to  sign  and  return 
to  me  by  Thursday  next,  when  the  amonnt  will  be 
applied  in  payment  of  77. 10s.  per  share  on  your 
above-mentioned  new  shares."  It  is  to  be  observed 
also  that,  although  the  bonus  was  not  sanctioned 
Tintil  August,  and  the  72.  10«.  per  share  was 
expressed  tg  be  made  payable  on  the  30th  Sept., 
the  new  capital  was  to  rank  for  dividend  pari 
patstt  with  the  old  capital  from  the  30th  Jnne 
preceding,  -which  is  only  explicable  on  the  ground 
thatthese moneys, in  the  handsofthecompany, and 
which  were,  in  fact,  in  use  as  capiital,  were  to  be  so 
treated  as  from  that  date.  Upon  the  whole,  then, 
I  am  of  opinion  that  the  company  did  not  pay,  or 
intend  to  pay,  any  sum  as  dividend,  but  intended 
to,  and  did,  appropriate  the  undivided  profits  dealt 
with  as  an  increase  of  the  capital  stock  in  the 
concern.  T  therefore  move  your  Lordships 
that  the  judgment  of  the  court  below  be 
reversed,  and  the  judgment  of  Kay,  J.  restored, 
and  that  the  respondents  do  pay  the  costs  in  the 
Court  of  Appeal,  and  the  costs  of  this  appeal. 

Lord  Watsos. — My  Lords :  I  am  of  opinion, 
with  the  learned  judges  of  the  Court  of  Appeal, 
that  the  present  case  does  not  come  within  the 
principle  to  which  this  House,  following  the 
decision  of  the  Lord  Chancellor  in  Brander  v. 
Brander  (4  Ves.  800)  gave  effect  in  the  Scotch 
case  of  Irvine  v.  Houston  (4  Paton,  Sc.  App.  521). 
In  the  first  of  these  cases  the  Bank  of  England, 
and  in  the  second  the  Bank  of  Scotland,  whose 
constitution  gave  them  no  power  to  increase  their 
capital,  had,  nevertheless,  for  a  long  period  of 
years  retained  and  employed  a  large  amount  of 
accumulated  profits  as  capital  in  the  course  of 
their  business ;  and  they  ultimately  paid  a  con- 
siderable portion  of  these  accumulations  to  their 
shareholders  in  the  shape  of  bonus.  In  Irvine  v. 
Houston,  the  Lord  Chancellor  (Lord  Eldon)  ap- 
pears to  me  to  have  come  to  the  nonclusion  that 
the  bonus  belonged  to  the  fiar,  and  not  to  the  life- 
rentrix  of  the  testator's  shares  in  the  Bank  of 
England  upon  two  grounds.  He  expresses  the 
opinion,  in  the  first  place,  that  these  accumulated 
profits,  which  he  describes  as  the  floating  capital 
of  the  bank,  were  regarded  by  the  testator  and 
the  other  owners  of  bank  shares  as  beintr  in  the 
nature  of  capital ;  and  in  these  circumstances,  his 
Lordship  says,  "  if  he  (i.e.,  the  testator)  gives  the 
life  interest  of  his  estate  to  anyone  it  can 
scarcely  be  his  meaning  that  the  liferenter  should 
run  away  with  a  bonus  that  may  have  been 
accumulating  on  the  floating  capital  for  half  a 
century."  In  the  second  plMe,  his  Lordship  in- 
tiihates  his  opinion  that  on  no  ground  of  equity 
could  it  be  contended  that  the  liferentrix  was 
entitled  to  accumulations  made  during  the  life- 
time of  the  testator,  and  that  an  inquiry  into  the 
precise  amounts  of  profit  which  had  accrued 
before  and  after  the  commencement  of  the  life- rent 
right  would  lead  to  inconveniences  which  would 
be  intolerable.  The  Earl  of  Bosslyn,  who  had, 
as  Chancellor,  decided  Brander  v.  Brander,  con- 
curred in  the  judgment.  His  opinion,  so  far  as 
reportedjjproceeds  upon  the  second  ground  stated 
by  Lord  Eldon.  He  said  :  "  When  I  first  came  to 
consider  the  case  of  Brander  v.  Brander,  I  thought 
it  would  be  necessary  to  learn  what  part  of  the 


bonus  bad  accumulated  before  the  testator's 
death  and  what  part  since  that  period,  to  do- 
jnstice  between  the  claimants.  The  bank  were 
very  much  alarmed  when  I  hinted  any  intention 
of  this  kind.  Upon  considering  the  matter- 
maturely  in  all  its  consequences,  the  judgment 
was  pronounced  in  that  case  holding  the  boons  to 
be  an  accretion  to  the  capital."  The  Consett 
Iron  Company  Limited  stands  in  a  different  position 
from  these  two  banks.  By  the  109th  of  its  articles- 
of  association,  the  directors  are  empowered, 
before  recommending  any  dividend,  to  set  aside, 
oat  of  the  profits  of  the  concern,  such  sum  as 
they  may  think  proper  "  as  a  reserved  fond  for 
meeting  contingencies,  or  for  equalising  divi- 
dends, or  for  repairing  or  maintaining  the  works 
connected  with  the  business  of  the  company, 
or  any  part  thereof."  The  company  has  likewise 
under  its  articles  the  power  which  it  exercised  in 
1872  of  increasing  its  capital  by  the  creation  and 
allotment  of  new  shares  to  its  members  according- 
to  their  respective  interests,  and  of  crediting 
them  -with  a  sum  as  paid  on  each  share  from  its 
reserved  or  undivided  profits.  It  is  also  worthy 
of  observation,  although  in  the  view  which  I  tak»- 
of  this  case  the  circumstance  is  not  material, 
that  the  books  of  the  company  -?rere  kept,  and 
the  annual  balance-sheets  issued  to  the  share- 
holders prepared  in  such  a  form  as  to  disclose- 
the  precise  amount  of  profit  and  loss  upon  each 
year's  trading,  and  that  the  parties  have  con- 
sequently been  enabled  to  state  in  their  joint 
case  the  exact  proportion  of  the  reserved  profits 
in  ouestion  which  accrued  during  the  currency 
of  tne  life  tenant's  right.  So  that  the  obstacles 
to  an  inquiry,  which  were  regarded  as  insuperable 
in  BratCier  v.  Brander  and  Irvine  v.  Houeion, 
do  not  exist  in  the  present  case.  I  do  not  doubt 
that  the  rule  applied  by  this  House  in  Ircirte  r^ 
Houston  must  receive  effect  in  all  similar  cases. 
Bnt,  in  a  case  like  the  pre!;ent,  where  the  com- 
pany has  power  to  determine  whether  profits 
reserved  and  temporarily  devoted  to  capital 
purposes  shall  be  distributed  as  dividend  or 
permanently  added  to  its  capital,  the  interest 
of  the  life  tenant  depends,  in  my  opinion,  npoa 
the  decision  of  the  company.  I  entirely  concnr- 
in  the  observations  made  upon  this  point  by  Lord 
Hatherley  (then  Vice-Chancellor)  in  Be  Barton's 
Trusts  (L.  Rep.  4  Eq.  ,244)  :  "  The  dividend  to 
which  a  tenant  for  life  is  entitled  is  the  dividend 
which  the  company  chooses  to  declare.  And 
when  the  company  meet  and  say  that  they  -will 
not  declare  a  dividend,  bnt  -will  carry  over  some 
portion  of  the  half-year's  earnings  to  the  capital 
account  and  turn  it  into  capital,  it  is  competent 
for  them,  I  apprehend,  to  do  so ;  and,  when  this 
is  dono,  everybody  is  bound  by  it,  and  the  tenant 
for  life  of  those  shares  cannot  complain."  In 
my  opinion,  that  rule  must  obtain,  whether  the 
profits  with  which  the  company  is  dealing  belong- 
to  the  current  year,  or  have  been  previously- 
reserved  for  the  purposes  of  its  business.  Apply- 
ing these  principles  to  the  present  case,  I  am  unable 
to  concur  in  the  view  which  the  Court  of  Appeal 
has  taken  of  the  real  character  of  the  arrange- 
ments under  which  the  Consett  Iron  Company, 
on  the  25th  Sept.  1880,  isRued  a  bonus  dividend 
warrant,  and  a  relative  allotment  of  new  shares 
to  each  and  all  of  the  shareholders  of  the  com- 
pany. The  balance  sheet  of  the  company  for  tho 
year  ending  the  30th  June  1880  stetes  as  an  asset 
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a  sum  of  lOO.OOOL,  which  had  in  the  year  1874 
been  carried  from  the  undivided  profits  of  pre- 
vious years  to  a  "  reserve  fund,"  and  had  sub- 
sequently been  entered,  under  that  heading, 
in  the  books  and  balance  sheets  of  the  company. 
I  do  not  think  (and  so  far  I  agree  with  the 
learned  jadges  of  the  Court  of  Appeal)  that  the 
mere  fact  of  moneys  being  taken  from  undivided 
profits  and  carried  to  a  reserve  fund  is  equivalent 
to  capitalisation  of  them.  But  the  whole  or  part 
of  the  reserve  fond  may  be  legitimately  expended 
•on  the  repair  and  maintenance  of  works  and 
plant  in  such  a  way  as  to  make  it  practically 
unavailable  for  the  purpose  of  paying  dividend, 
so  long  as  there  is  no  increase  of  the  capital  of 
the  company  and  the  works  continue  in  operation. 
The  balance-sheet  of  the  30th  June  1880  shows 
that,  in  point  of  fact,  not  only  the  whole  reserve 
fund  of  lOO.OOOZ.,  but  a  large  additional  sum  of 
undivided  profits  had,  at  that  date,  been  spent  up>on, 
and  were  represented  by,  not  cash  or  convertible 
securities,  but  the  works  and  plant  of  the  com- 
pany. In  these  circumstances,  it  was  undoubtedly 
irithin  the  power  of  the  company,  by  raising  new 
capital  to  the  required  amount,  to  set  free  the 
sums  thus  spent  out  of  the  reserve  fund  and 
undivided  profits  for  distribution  among  the 
shareholders.  It  was  equally  within  the  power 
of  the  company  to  capitalise  these  sums  by 
issuing  new  shares  against  them  to  its  members 
in  proportion  to  their  several  interests.  I  am  of 
-opinion  that  the  latter  alternative  was,  in  sub- 
stance, that  which  was  followed  by  the  company. 
The  directors  issued  their  annual  report  on  the 
12th  Aug.  1880,  to  which  a  copy  of  the  balance 
sheet  was  annexed.  In  their  report  they  recom- 
mended "  to  the  shareholders  some  permanent 
appropriation  of  the  lOO.OOOZ.  standing  to  credit 
01  reserve  fund,  and  of  a  considerable  portion 
of  the  undivided  profit  fund."  These  words  do 
not  suggest  either  the  realisation  of  the  works 
and  plant  in  which  the  funds  had  been  invested, 
■or  the  cr«>ation  of  new  shares  for  the  purpose 
of  raising  moneys  for  distribution  among 
the  shareholders.  What  they  do  suggest  is, 
the  permanent  appropriation  of  the  moneys 
to  the  capital  purposes  to  which  they  had 
already  been  temporarily  appropriated.  In 
order  to  attain  that  object,  tne  directors  pro- 
posed that  the  reserve  fund  and  38,000Z.  of 
undivided  profits,  together  amountingto  138,000?.*, 
"  shall  bo  distributed  as  a  bonus  dividend  of 
'21. 10a.  per  share,  equalling  71.  lOs.  in  respect  of 
every  three  existing  shares,  but  as  the  company's 
operations  render  it  desirable  to  raise  an  equal 
amount  on  capital  account,  your  directors  pro- 
pose that  there  be  created  18,400.  new  shares  of 
lOL  with  71. 10».  per  share  payable  concurrently 
with  the  payment  of  the  bonus  dividend.  This 
would  allow  of  one  new  share  being  allotted  in 
respect  of  every  three  existing  shares,  and  the 
bonus  dividend  would  pay  the  71. 10*.  on  each 
such  new  share.  The  directors  further  propose 
that  the  bonus  dividend  and  the  callof /{.  lOs. 
per  new  share  should  be  made  payable  on  the  same 
•day ;  that  the  shareholders  whose  names  appeared 
in  the  register  on  the  2')th  Sept.  1880  should  be 
-entitled  to  the  dividend  and  to  the  allotment  of 
new  shares;  and  that  the  new  shares  should 
stand  on  an  equal  footing  with  the  old  as  from 
the  Ist  July  1880.  Th's  report  of  the  directors 
was  received  and  adopted  without  reservation  at 


the  ordinary  annual  meeting  of  the  companv,  held 
upon  the  4th  Sept.  1880.  Various  reeolutions 
where  passed  by  the  company  at  that  and  also  at 
subsequent  meetings,  but  I  do  not  consider  the 
terms  of  these  resolutions  as  of  material  import- 
ance, because  they  merely  provide  the  requisite 
machinery  for  enabling  the  directors  to  carry 
into  effect  the  scheme  suggested  in  their  report. 
For  the  same  reason,  I  do  not  think  any  import- 
ance can  be  attached  to  the  form  of  the  dividend 
warrant  and  allotment  of  new  shares,  which  was 
subsequently  issued  to  the  shareholders  by  the 
officers  of  the  company.  None  of  these  documents 
can,  in  my  opinion,  affect  the  Bu'}Btance  of  the 
scheme,  which  was  recommended  in  the  report  of 
the  directors  and  adopted  by  the  company.  At 
the  time  when  that  scheme  was  submitted,  the 
capital  of  the  company  consisted  of  55,200  shares 
of  lOJ.  each  with  71.  10*.  paid  up  per  share. 
Before  the  proposal  to  issue  new  shares  was  made, 
the  old  shares  were  selling  at  a  premium  of  21L 
per  share,  but  after  the  allotment  of  new  shares 
the  premium  fell  to  141.  The  executor  of  William 
Bouch  held  600  old  shares  which  belonged  to  there- 
mainderman.  The  selling  value  of  these  shares  was 
in  consequence  of  the  adoption  of  the  new  scheme 
diminished  by  42002.  The  bonus  on  the  shares 
was  only  15002. ;  but  the  value  of  the  200  new 
shares,  with  that  sum  imputed  as  paid  upon  them, 
was  43002.  If  the  company  had  offered  to  its 
members  a  choice  between  the  bonus  dividend 
and  new  shares  with  72.  10».  paid  on  each,  no  sane 
shareholder  would  have  elected  to  take  the  divi- 
dend. If  William  Bouch's  executors  had  done  so, 
the  life  tenant  would  have  benefited  to  the  extent 
of  15002.,  but  the  estate  of  the  remainderman 
would  have  been  depreciated  in  value  to  the 
extent  of  42002.,  I  doubt  whether,  in  the  case 
supposed,  it  would  be  the  duty  of  an  executor  to 
choose  the  bonus  and  reject  the  shares ;  but  I  am 
satisfied  that  in  the  present  case  no  such  option 
was  givRn  by  the  company.  I  am  unable  to  resist 
the  conclusion  that,  in  adopting  the  scheme  recom- 
mended by  the  directors,  the  company  must  have 
intended  that  each  shareholder  should  get  an 
allotment  of  new  shares,  and  that  the  money 
declared  to  be  payable  as  dividend,  which  was 
not  in  the  coffers  of  the  company,  and  did  not 
exist  in  a  form  available  for  distribution,  should 
not  be  paid  to  the  shareholder,  but  should  simply, 
by  means  of  an  entry  in  the  company's  books,  be 
imputed  in  payment  of  the  call  of  72.  lOfl.  upon 
each  new  share.  That  is  plainly  indicated  in  the 
report  as  the  necessary  result  of  the  shareholders 
agreeing  to  the  proposals  therein  made.  It  states 
expressly  that,  if  the  shareholders  sanctioned 
these  proposals,  "  every  member  of  the  company, 
on  the  25th  Sept.  would  consequently  receive  one 
new  share  in  respect  of  every  three  shares  he 
then  holds,  such  new  shares  having,  like  the 
existing  shares,  72. 10«.  paid  thereon,  and  leaving 
22. 10<.  uncalled."  If  I  am  right  in  my  conclusion, 
the  substantial  bonus  which  was  meant  to  be 
given  to  each  shareholder  was  not  a  money  pay- 
ment, but  a  proportional  share  of  the  increased 
capital  of  the  company.  In  that  view  of  the 
facts,  it  does  not,  in  my  opinion,  admit  of  doubt 
that  the  benefit  must  accrue  to  the  remainderman, 
and  not  to  the  tenant  for  life.  I  am  accordingly 
of  opinion  that  the  order  of  the  Court  of  Appeal 
ought  to  be  reversed,  and  the  judgment  of 
Kay,  J.  restored.  ^  ^  . 
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Lord  Bbahwbll. — ^My  Lords:  The  anthoril-iies 
bearing  on  the  question  in  this  case  are,  to  my 
mind,  very  unsatisfactory.  I  can  deduce  no 
principle  from  them.  Cases  have  been  decided 
differently  where  the  facts  were  the  same,  because 
different  words  had  been  used.  This,  in  my 
opinion,  can  never  or  very  rarely  be  right.  There 
seems  to  have  been  a  confused  notion  that 
undivided  profits  at  some  time  and  somehow 
became  capital.  The  truth  is,  as  said  by  the 
Court  of  Appeal,  that  a  trader,  whether  sole  or 
corporate,  trades  with  all  the  money  which  he 
has  got,  let  him  have  got  it  how  he  may.  A  sole 
trader  with  a  capital  oi  10,0002.,  ;rho  makes  in  a 
year  a  profit  of  20002.,  and  spends  10002.  only, 
leaving  the  other  10002.  in  his  business,  may  well 
in  the  next  year  be  said  to  have  a  capital  of 
11,0002. — not  so  where  there  is  a  partnership, 
whether  an  ordinary  partnership  or  an  incorpo- 
rated partnership.  There  the  undivided  profits 
of  any  period,  a  year  or  shorter  or  longer  time, 
continue  to  he  undivided  profits  unless  some- 
thing in  the  articles  of  partnership,  or  some 
agreement  by  all  the  partners,  makes  them  capital. 
They  do  not  become  capital  by  effluxion  of  time, 
or  by  their  being  used  in  the  trading.  For 
example,  a  company  makes  a  profit  of  10,5002.  in 
a  year.  Suppose  its  capital  to  be  200,0002.,  it 
divides  the  10,0002.  giving  5  per  cent,  to  its  share- 
holders, trading  with  the  5002.  as  with  its  other 
funds.  It  does  this  for  four  years  with  the  same 
result  of  profit  and  dividend.  At  the  end  of  the 
fourth  year  its  undivided  profits,  inclading  those 
brought  forward,  are  12,0002.,  and  it  can  and  does 
pay  6  per  cent,  to  its  shareholders.  Can  there  be 
a  doubt  of  its  right  to  do  so  P  Is  it  not  the  fair 
and  just  thing  as  between  a  tenant  for  life  and 
remainderman  P  I  say  yes,  and  if  true  for  four 
years,  it  is  true  for  forty.  I  think  the  right  rule 
would  be  that  contended  for  by  Mr.  Rigby. 
Make  the  date  of  the  division  the  date  for  con- 
sidering the  rights.  All  profits  made  up  to  that 
date,  unless  by  the  articles  of  partnership  or 
subsequent  agreement  by  the  shareholders,  are 
profits  to  which  the  tenant  for  life  is  entitled, 
though  they  have  been  used  in  the  business.  I 
think  that  is  the  opinion  of  the  Court  of  Appeal. 
Now  to  apply  such  a  principle  to  this  case,  had 
the  company  simply  divided  their  profits  and 
reserve  fund  to  the  extent  they  disposed  of  them, 
and  created  no  new  shares,  Mrs.  Bouch  would 
have  been  entitled  to  22.  10«.  on  each  of  the  600 
shares,  that  is  15002.  The  600  shares  would  have 
been  less  iu  value  22.  10a.  each,  and  would  have 
been  worth  each  262.,  or  in  all  15,6002.  instead  of 
17,1002.  as  they  were  at  the  time  of  the  arrange- 
ment. By  doing  what  they  did,  that  is  creating 
the  new  shares  and  paying  the  72. 10«.  on  each 
new  share,  every  share  new  and  old,  became  worth 
three-fourths  only  of  what  a  share  was  worth 
before,  and  the  total  value  of  the  800  shares  was 
the  same  as  of  the  600  before,  viz.,  17,1002.  But 
applying  the  above  reasoning  to  the  facts  that 
took  place,  it  seems  to  me  impossible  to  say  that 
in  reason,  or  on  any  legal  consideration,  Mrs. 
Bonch  could  be  entitled  to  the  200  new  shares. 
For  if  so  the  remainderman's  right  would  be  only 
to  the  600  shares  remaining,  which  at  three- 
fourths  of  the  282.  10s.  would  make  them  worth 
only  12,8252.,  the  new  200  being  worth  42752.  The 
tenant  for  life  cannot  have  a  right  to  the  new 
shares.    But  it  may  be  said  that  this  reasoning 


shows  she  had  a  right  to  the  15002.  To  this  I 
think  there  are  two  answers,  not  that  it  would 
not  have  been  a  reasonable  thing  to  have  given 
the  15002.  to  her,  and  to  have  made  some 
different  arrangement  for  the  new  shares ;  bat 
there  are,  I  say,  two  answers.  First,  th» 
authorities  are  against  her.  But,  secondly,  I 
think  it  must  bo  taken  that  there  was  an  agree- 
ment by  all  parties,  the  company  and  its  share- 
holders, and,  if  necessary,  1  should  say  by  the- 
tenant  for  life  and  the  remainderman,  certainly 
by  those  whose  case  we  are  considering,  that  new 
snares  should  be  created,  and  that  undivided 
profits  should  be  applied  to  the  payment  of 
72. 10«.  on  each  new  snare.  If  I  am  asked  what 
Mrs.  Bouch  gained  by  consenting  to  this  I  cannot 
say.  Perhaps  her  consent  was  no  more  than  non- 
dissent.  Perhaps,  if  she  thought  about  it  at  all, 
she  did  not  think  she  could  help  it.  Perhaps  Bh& 
could  not.  For  it  was  the  offer  made  by  the  com- 
pany to  the  shareholders,  which  was  to  be  accepted 
or  refused  as  a  whole.  I  agree  with  the  first 
answer  of  the  Court  of  Appeal,  "  that  the  bona» 
of  22.  10*.  was  income  of  the  estate  of  William 
Bouch  "  to  this  extent,  that  in  reason  and  in  right 
it  should  have  been  so  treated.  But  I  differ  from 
the  second  answer,  which  is  a  sort  of  con- 
clusion from  the  first.  It  is  an  erroneous 
conclusion  in  my  opinion.  It  assumes  that 
72.  10«.  bought  a  new  share.  It  did  not.  For 
the  price  of  the  new  share  was  that  sum  and 
the  diminished  value  of  the  other  shares.  On 
these  considerations,  and  agreeing  with  the 
noble  and  learned  Lords  who  have  already 
spoken  in  their  reasoning  and  their  view  of  the 
authorities,  I  am  of  opinion  that  this  judgment 
should  be  reversed. 

Lord  F1TZ6EBA.LD. — My  Lords :  I  concur  with 
my  noble  and  learned  fnends,  and  am  of  opinion 
that,  for  the  reasons  given,  the  judgment 
of  the  Court  of  Appeal  should  be  reversed.  At 
the  close  of  the  argument  at  your  Lordships'  bar, 
I  had  arrived  at  the  conclusion  that  the  directors 
of  the  Consett  Iron  Company,  acting  within 
their  powers,  h^d  so  dealt  witn  the  extra  allowance 
or  bonus  made  to  the  shareholders  out  of  accu- 
mulated profits  and  reserve  fund  as  to  make  that 
"  bonus  "  capital  and  not  income.  I  differ  from 
the  Court  of  Appeal,  not  in  its  able  exposition  of 
the  law,  but  as  to  the  proper  inferences  to  be 
deduced  from  the  admitted  facts.  Fry,  L.J. 
puts  the  question  thus  :  "  There  remains- 
another  question,  namely,  whether  the  way 
in  which  the  declaration  of  this  bonus  or 
dividend  was  coupled  with  the  creation  of  new 
capital  did  or  did  not  amount  to  a  capitalisa- 
tion of  the  bonus."  Upon  this  question  I 
have  felt  myself  unable  to  follow  the  Court 
of  Appeal,  and  I  adopt  the  view  of  Kay.  J.  The 
reasoning  and  the  decision  of  Lord  Hatherley 
in  Barton's  Trusts  then  directly  apply.  The  pro- 
ceedings at  the  ordinary  general  meeting  of 
the  4th  Sept.  1880,  and  the  documents  which 
emanated  irom  it,  together  with  the  resolu- 
tions of  confirmation,  have  been  so  carefully 
and  critically  examined  by  Kay,  J.,  and  by 
your  Lordships,  that  I  can  add  nothing.  I 
adopt  the  view  of  the  facts  already  expressed 
and  the  proper  inferences  to  be  drawn  from, 
them.  The  opinion  which  I  had  formed  at 
the  close  of  the  case,  to  which  I  now  adhere^ 
renders  it  unnecessary  for  me,  to  criticiae  any 
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■of  the  endless  chain  of  decisions  by  which  the 
«rgament  was  supposed  to  be  illustrated. 

Judgment  appealed  from  reverted;  order  of 
Kay,  J.  restored ;  caute  remitted  to  the  Chan- 
eery  Diviaion. 

Solicitors  for  the  appellant,  O.  H.  Barber  and 
Son. 

Solicitor  for  the  respondent,  B.  T.  Jarvii,  for 
Evtchinaon  and  Lacat,  Darlington. 


Supreme  fcrl  of  luMcatnre. 


COURT   OF   APPEAL. 
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(Before  Coirov,  Bowbh,  and  Fjit,  L.JJ.) 

Be  Basahgah  Oil  RsFivnia  Cokfant;  Asmot's 

CASI.  (a) 

APPEAL   FHOM   THB   CHAITCIBT  DIVISION. 

Company — Winding  -  up— Contributory — Contract 
to  take  paid-up  sharet — Duty  as  to  registration 
of  contract— Companies  Act  1867  (30  *  31  Vict, 
e.  131),  •.  26. 

Whrn-e  a  company  enters  into  a  contract  to  issue 
shares  to  a  person  as  fully  paid-up  for  a  con- 
sideration other  than  a  payment  in  cash,  if  the 
company  fail  to  register  the  contract  under  sect. 
25  of  the  Companies  Act  1867,  such  person  is  not 
liable  for  the  amount  of  the  shares  as  a  nsniber 
cf  the  company,  either  as  between  the  company 
omd  himsnlf,  or  svhsequenH/g  when  the  company 
has  been  ordered  to  be  wound-up,  uiUest  such 
person  hat,  by  something  betides  entering  into 
the  contract,  assented  to  his  name  being  registered 
at  a  shareholder. 

Blyth's  case  (36  L.  T.  Bep.  N.  S.  124;  4  Ch.  Div. 
140)  distinguished. 

In  1882^.,  a  director  qf  a  company,  made  journeys 
to  India  on  buiinett  of  the  company.  At  a 
meeting  of  the  directori  on  the  19th  June  1883, 
at  which  A.  was  present,  it  was  retolved,  "  That 
SOOfuUy  paid-up  thares  in  the  company  be  voted 
andprutnted  to  A.  in  recognition  of  his  services 
on  oehalf  of  the  company  in  undertaking  two 
journeys  to  India,  tuijeet  to  confirmation  at  the 
next  general  meeting  cj'  the  thareholdert." 

At  another  meeting  of  the  direetort  on  the  Wth 
Aug.  1883,  it  was  retolved,  "  Thai  the  board 
further  vote  A.  lb  fully  paid-up  thares,  subject  to 
confirmation  of  the  shareholders  at  the  next 
general  meeting,  for  the  additional  assistance  he 
has  rendered  the  company."  At  the  next  general 
meetirig  of  the  company  on  the  2Uh  Oct. 
1883,  it  was  resolved,  "  That  a  sum  of  28752. 
be  voted  to  A.,  which  he  agreed  to  take  in  575 
fuUy  paid-up  shares."  A  was  present  at  this 
meeting  and  assented  to  the  retolution.  A.'t  name 
wat  entered  in  the  shareholders'  ledger  cu  the 
holder  of  600  of  the  575  shares.  He  after- 
wards transferred  to  other  persons  260  of  the 
500,  and  he  {as  a  director)  and  the  tecretary  of 
the  company  signed  certificates  for  600  of  the 
shares. 

North,  J.  held  thai  A.  had  agreed  to  take  the  575 
shares,  and  that  he  must  oe  placed  on  the  list  of 

(a)  Beported  by  I'lABS  Etais,  Eaq.,  B*rMr-M-I«w. 


eontributories  in  respect  of  the  315  which  remained 
standing  in  his  name,  and  thai,  no  contract  for  the 
issue  of  the  shares  as  fully  paid  up  having  been 
registered  in  compliarice  withaeet.  25  of  the  Com- 
panies Act  1867,  the  thares  must  be  treated  a* 
naving  had  nothing  paid  in  respect  of  them,  and 
that  ike  28752.  voted  to  A.  could  not  be  treated  as 
an  independent  debt  and  set  off  against  the  corre- 
sponding sum  due  from  him  upon  the  shares  so  cut 
to  make  the  thares  fuUy  paid  up. 

On  the  hearing  of  an  appeal  by  A.,  freth  evi- 
dence satisfi^ia  the  court  that  when  A.  executed 
the  transfers  the  numberi  of  the  shares  were  not 
filled  in,  and  that  he  believed  he  was  tran^erring 
some  other  tha/ret  which  had  been  preoioutly 
allotted  to  him,  and  the  eertifiieatee  of  w&{e&  M 
had  placed  in  the  custody  of  the  former  teeretary  ; 
that  the  numbert  were  wrongly  filled  in  by  the 
mittake  of  a  derk  of  the  eornpany ;  that  when 
A.  signed  the  certifiMtes  he  did  so  only  with  the 
intention  of  taking  the  shares  when  they  should  be 
duly  allotted  to  him  as  in  fact  fully  paid  up  tn 
eomplianee  with  sect.  25 ,-  and  that  A.'t  name  too* 
entered  in  the  company"!  book  at  the  holder  of 
thetharet  without  hu  knowledge  or  attent. 

Seid,  that  the  company  having,  cm  a  matter  of  con- 
tract and  a  matter  of  law  between  the  partiea, 
bound  themtehes  to  give  A.  legally  paid-up  shares, 
although  the  Companies  Act  1867  required  such  a 
contract  to  be  registered,  it  did  not  throw  on  A. 
the  obligation  of  registering  the  contract;  that, 
regarding  the  case  at  one  of  specific  petformanee, 
the  company  had  never  been  in  apotition  to  say 
that  they  were  ready  and  willing  to  fulfil  thetr 
contract  by  giving  A.  paid-up  thares,  and  that 
A.'t  name  must  be  removed  from  the  list  of  eon- 
tributories. 

The  decision  of  North,  J.  reverted. 

In  1882  Captain  Amot,  a  director  of  the  com- 
pany, made  two  jonmejs  to  India  on  business  of 
the  company. 

At  a  meeting  of  the  board  of  directors,  held 
on  the  IPth  Jnne  1883,  at  which  Captain  Amot 
was  present,  the  following  resolution  was  passed  : 

That  500  fnll7  paid-np  shareB  in  the  oompan^  be  Totod 
•od  preiented  to  Captain  Amot  in  reoosnition  of  Us 
■emoes  on  beh^f  of  the  company  in  undertaking  two 
jonmeTs  to  India,  snbjeot  to  oonfirmation  at  the  next 
general  meeting  of  the  oompany . 

At  another  meeting  of  the  board  of  directors, 
held  on  the  28th  Aug.  1883,  it  was  resolved : 

That  the  board  further  vote  Captain  Amot  ■erentv-flTe 
fully  paid-np  ahares,  snbjeot  to  oonflnnation  of  the 
shareholderB  at  the  next  general  meeting,  for  the  addi- 
tional assiatanoe  he  has  rendered  the  company. 

At  the  next  general  meeting  of  the  company, 
held  on  the  24th  Oct.  1883,  it  was  resolved : 

That  a  aum  of  28751.  be  voted  to  Captain  Amot, 
which  he  agreed  to  take  in  575  fnlly  paid-up  aharea. 

Captain  Amot  was  present  at  the  meeting  and 
agreed  to  the  resolution. 

The  company  kept  no  proper  share  register, 
but  the  name  of  Captain  Arnot  was  entered  in 
the  shareholders'  leager  as  the  holder  of  600  of 
the  675  shares. 

Captain  Amot  afterwards  transferred  260  of 
these  500  shares  to  other  persons,  and  he  (as  a 
director)  and  the  secretary  of  the  company  signed 
certificates  for  500  of  the  shares. 

The  company  having  been  ordered  to  be  woand- 
np,  the  li(^nidator  placed  Captain  Arnot's  name 
on  the  register  as  the  holder  of  315  shares  of  51. 


Digitized  by 


Google 


354-Toi.  vm.,  N.  8.] 


THE  LAW  TIMES. 


[Not.  12,  1887. 


Ct.  ot  Am?.] 


Be  Basahgah  Oil  fiBmriHe  Cokfant;  Abhot's  cask. 


[Ct.  Of  App. 


each,  in  respect  of  which  nothing  had  been  paid, 
on  the  gronnd  that  they  had  been  paid  for  other- 
wise than  by  cash  nnder  contracts  not  registered 
in  accordance  with  sect.  25  of  the  Companies 
Act  1867. 

Captain  Amot  applied  before  North,  J.  on  the 
4th  Koy.  1886  for  an  order  that  his  name  might 
be  removed  from  the  list  of  contributories. 

North,  J.  held  that  Captain  Amot  had  agreed 
to  take  the  575  shares,  and  that  his  name  must 
be  retained  on  the  list  of  contribntories  in  respect 
of  the  815  shares  remaining  in  his  name ;  that, 
no  contract  for  the  issne  of  the  shares  as  fnlly 
paid  up  having  been  registered  nnder  sect.  25  of 
the  Companies  Act  1867,  the  shares  mnst  be 
treated  as  having  had  nothing  paid  in  respect  of 
them ;  and  that  the  28752.  voted  to  Captain  Arnot 
eonld  not  be  treated  as  an  independent  debt,  and 
set  off  against  the  corresponding  gum  dne  by 
him  upon  the  shares  so  as  to  make  the  shares 
f  oUy  paid  np. 

CJaptain  Amot  appealed. 

Captain  Amot,  Mr.  Flnm,  who  was  the  former 
secretary  of  the  company,  and  some  clerks,  were 
examined  as  witnesses  on  the  hearing  of  the 
appeal,  and  the  court  held  on  their  evidence 
(wnich  is  stated  in  the  judgments)  that  when 
C/aptain  Amot  executed  the  transfers  the  number 
of  the  shares  were  not  filled  in,  and  that  he  then 
thought  he  was  transferring  some  other  shares 
which  had  been  previously  allotted  to  him,  and 
the  certificates  of  which  he  had  handed  to  Mr. 
Plnm ;  that  the  numbers  were  wrongly  filled  in 
Vy  the  mistake  of  a  clerk  of  the  company ;  that 
Captain  Amot  only  signed  the  certificates  with 
the  intention  of  taking  the  shares  when  they 
should  be  dnly  allottea  to  him  as  in  fact  fully 
paid  np  in  compliance  with  sect.  25  ot  the  Com- 
panies Act  1867,  and  that  Captain  Amot's  name 
was  entered  in  the  company's  books  as  the  holder 
of  the  shares  without  his  knowledge  or  assent. 

Buehley,  Q.C.  and  Btmoart  Smith,  for  the  appel- 
lant, cited 

Companies  Act  1882,  s,  23; 
Companies  Act  1867,  a.  25 ; 
8paTgo'$  COM,  28  L.  T.  Bep.  K.  8.  158;  L.  Bep.  8 

Ch.  App.  407; 
Ctarlf's  out,  38  L.  T.  Bep.  N.  S.  587 ;  8  Ch.  Dir. 
635. 

MaeUan,  Q.C.  and  Svrinfen  Eady,  for  the  liqui- 
dator, cited 

Blyt^'f  COM;  Re  Heaton't  Steel  ar^d  Iron  Cmmranv. 

36 L.  T.  Bep.  N.  8.  124;  4Ch.  Dir.  140; 
WkiWt  COM,  41  L.  T.  Bep.  N.  S.  333  j  12  Ch.  Div. 

511; 
Andreu't  eatt,  38  L.  T.  Bep.  N.  S.  266;  8  Ch.  Div. 
126. 

The  arguments  snfBciently  appear  from  the 
judgments. 

CoTTOir,  L.J. — ^This  is  an  application,  by  way  of 
an  appeal  from  North,  J.,  to  take  Captain  Amot's 
name  off  the  list  of  contributories  in  respect  of 
240  and  75  shares.  The  shares  are  the  balance  of 
675  shares,  which  were  dealt  with  by  a  resolution 
passed  at  a  general  meeting  of  the  company.  [His 
Lordship  stated  the  facts  down  to  and  including 
the  passing  of  the  resolutions  and  continued:] 
Of  tnese  675  shares  the  only  shares  which  the 
liquidator  contends  ought  to  oe  in  the  name  of 
Captain  Amot  as  unpaid  shares  are  the  2-iO  and 
75  which  I  have  mentioned,  a  transfer  having 
been  executed  with  respect  to  the  other  260  shares 


to  other  persons,  who,  I  suppose,  have  been  put 
upon  the  list  of  contributories  in  respect  of  them. 
The  only  question  is  whether  Captain  Amot  is  to- 
be  relieved  in  respect  of  those  240  and  76  shares. 
I  will  first  deal  shortly  with  one  contention  which 
was  urged  on  the  part  of  the  appellant,  viz.,  thitr 
ass  nming  these  shares  ought  to  be  treated  as  pro- 
perly  standing  in  his  name,  they  should  be  con- 
sidered as  paid  for  in  cash,  because  they  were  to- 
be  taken  in  lieu  of  or  instead  of  the  sum  of  28761. 
which  was  voted  to  him.     If,   independently  of 
this  resolution,  there  had  been  a  dealing  by  the 
company  with  Captain  Arnot,  entitling  him  to- 
receive  from  them  a  sum  of  money  equal  tothevalue- 
of  the  shares,  then,  in  accordance  with  principle 
and  with  the  decided  cases,  it  might  be  considered 
that  the  circumstances  amounted  in  effect  to  pay- 
ment in  cash  so  as  to  get  rid  of    any  further- 
liability  in  respect  of  the  shares,  if  such  liability 
existed.    But  m  my  opinion  it  would  be  wrong  to- 
apply  that  principle  to  a  cose  where  the  only 
transaction  which  is  claimed  to  amount  to  a  pay- 
ment in  cash  is  an  agreement  to  be  paid  in  shares^ 
which  is  embodied  in  the  same  resolution  which 
allots  him  the  sum  in  respect  of  which  he  is  t» 
take  the  shares.    To  give  effect  to  that  argument 
would  be  to  allow  shares  to  be  allotted  as  fully 
paid-up  without  complying  with  the  requirement* 
of  sect.  25  of  the  Companies  Act  1867  as  to  regis- 
tration of  the  contract  under  which  they  were  to  be- 
treated  as  being  paid  up.  That  does  not  decide  th& 
case,  however,  because  we  have  to  consider  other 
questions  which  arise.    As  a  matter  of  fact,  no- 
contract  was  registered  as  regards  these  sfawes. 
It  has  been  said  on  the  part  of  the  liquidator, 
whose  counsel  have  urged  every  possible  point  a» 
regards  the  liability  of  Captain  Amot,  that  theB» 
shares  are  to  be  considered  as  shares  in  respect 
of  which  there  was  no  registration,  and  then  tnat, 
under  the  23rd  section  of  the  Companies  Act  1862, 
he  must  be  considered  as  a  contributory  because 
that  section  points  out  who  are  to  be  considered 
as  members  of  the  company.    That  section  says  :. 
"  The  sabscribers  of  the  memorandum  of  associa- 
tion   .    .    .    shall  be  deemed  to  have  agreed  to- 
become  members  of  the  company    .    .    .    and 
upon  the  registration  of  the  company  shall  b© 
entered  as  members  on  the  register  of  members 
hereinafter  mentioned;  and  every  other  person 
who  has  agreed  to  become  a  member  of  a  company 
nnder  this  Act,  and  whose  name  is  entered  on  the 
register  of  members,  shall  be  deemed  to  be  a 
member  of  the  company."    All  members  of  the- 
cbmpany  in  point  of  law  ai-e  to  be  considered  a» 
contribntories.    I  will  not  enter  on  the  question 
whether  this  very  irregularly  kept  book  called 
the  shareholders'  ledger  is  tooe  considered  as  a 
register  of    shareholders.      In   my   opinion,    to- 
enable  it  to  be  said  that  under  the  section  which 
I    have    read    anyone    has    agreed    to    become 
a    member,    and    therefore    is    a    contributory, 
it  must  be  shown  either  (1)  that  with  his  own 
knowledge  and  assent  he  is  entered  as  the  holder 
of  the  shares  upon  something  which  may  be  con- 
sidered   as   a  regfister    of    shareholders,  or   the 
members  of  the  company ;  or  (2)  that  a  contract 
was  entered  into  by  the  proposed  contributory 
with  the  company  which  ought  to  be  specifically 
performed,  so  that  the  court  would  be  justifiei 
without  the  assent  of  the  alleged  contributory,  in 
putting  him  upon  the  register  in  respect  of  shares 
which  lie  had  coutractM  to  take  &om  the  corn- 


Digitized  by 


Google 


KoT.  18,  1887.] 

THE  LAW  TIMES.                    [Vrf.  tvn,  K.  8.-355 

Ct.  oj  App.] 

Be  BASAseAH  On.  BBnxiiio  Gomfaitt  ;  Arvot'b  case.               [Cx.  or  Arp. 

-pany.  I  will  deal  in  tfae  first  place  with  the  last 
point.  Is  there  any  contract  here  of  which  the 
liqaidator  could  snccessfully  claim  specific  per- 
formance, and  in  respect  of  which  he  could  ask 
the  conrt  to  put  the  alleged  contributory  upon 
the  register  and  amend  the  register  in  respect  of 
these  shares  f  I  have  said  what  the  contract  was. 
It  was  perfectly  understood  that  what  Captain 
Amot  agreed  to  do  was  to  take  the  28752.  in  f  ally 
paid-up  shares.  Having  regard  to  sect.  25  of  the 
Companies  Act  1867,  these  shares  are  not  paid 
np,  that  is  to  say,  they  are  not  shares  whicn  in 
the  eye  of  the  law  could  be  considered  as  fullv 
paid  up,  bat  they  are  shares  in  respect  of  which 
the  person  who  takes  them  must  be  held  liable 
for  the  whole  amount.  It  was  contended  by  Mr. 
Maclean  that,  as  between  the  company  and 
Captain  Arnot  only,  but  not  as  against  tfae  liqni- 
-dstor,  the  shares  were  to  be  considered  as  paid- 
up  shares.  In  my  opinion,  that  is  not  a  correct 
Tiow.  What  the  contract  reqnired  was,  that  the 
shares  should  be  considered  as  paid-up  shares, 
that  is,  shares  in  respect  of  which  no  call  conld 
.be  made  upon  the  holder.  Although  these  were 
shares  in  the  company,  yet,  in  my  opinion,  there 
is  a  specific  difference  between  shares  in  respect 
of  which  there  is  no  liability  and  shares  in  respect 
■of  which  there  is  liability  for  the  full  amonnt. 
In  the  one  case  the  proposed  shareholder  is  to 
have  the  benefit  of  the  shares  for  a  consideration, 
and  in  the  other  he  is  to  be  treated  ia  the  same 
way  as  any  other  shareholder.  This  is  not  a  con- 
tract subject  to  the  same  conditions  as  any  other 
-oontract  with  the  company,  but  it  is  a  contract 
upon  the  one  part  of  Captain  Amot  to  accept, 
and  upon  the  part  of  the  company  to  give,  some- 
thing which  is  in  point  of  fact  to  be  considered 
«s  paid-up  shares.  It  is  said  that  the  company 
have  done  their  part,  and  that  it  was  intended, 
when  Captain  Arnot  agreed  to  take  these  shares 
as  paid-up  shares,  that  he  should  do  so  by  register- 
ing the  compact  under  which  they  were  to  be 
issoed  as  paid  up.  In  my  opinion,  sect.  25  of  the 
Oompanies  Act  1867  does  not  throw  upon  any 
particalar  party  to  the  contract  the  obligation 
of  registering  the  contract  under  which  the  shares 
are  to  be  issued,  or  require  that  the  contract  shall 
be  registered  before  the  shares  can  be  considered 
as  paid  up  shares.  In  my  opinion,  it  is  for  those 
who  seek  to  enforce  a  contract  to  take  shares  to 
put  themselves  in  a  position  to  be  able  to  com- 
plete their  contract — that  ia  to  say,  it  is  for  the 
•company  to  effectually  perform  that  part  of  the 
-contract  which  is  necessary  to  make  the  shares 
fully  paid-up  shares.  It  is,  however,  true  that 
James,  L.J.  in  Blyth's  ease  (ubi  sup.)  did  say 
that,  as  between  the  company  and  the  allottee  of 
the  shares,  they  were  paid  up  shares,  although 
the  contract  was  not  registered.  But  I  am  not 
-eertain  that  he  did  not  refer  to  the  particalar 
oonstitntion  of  that  company.  The  articles  of 
association  of  the  company  had  provided  that  all 
shares  allotted  or  issued  as  the  consideration  for 
the  purchase  of  any  property  were  to  be  con- 
sidered as  fully  paid  up,  and  the  contract  was 
simply  to  grant  and  to  take  those  shares.  It 
may  be  said  here  that  the  contract  was  for  parti- 
onlar  shares,  and  that  it  provided,  though 
ineffectnally,  that  they  should  be  shares  fuUy 
pead  np  In  Blyth's  case  the  contracting  party, 
who  contemplated  taking  tfae  shares,  had  taken 
tbem,  and  siUowed  them  to  be  put  in  his  name 


npon  the  register,  and  when  upon  the  register 
with  his  knowledge  he  had  dealt  with  them  by 
transferring  them  to  Mr.  Blyth,  who  was  placed 
on  the  list  of  contribntories,  and  who  contended 
that  he  was  under  no  liability  in  respect  of  tfae 
shares.  In  my  opinion,  that  case  has  no  bearing 
npon  what  has  to  be  decided  in  the  present  case, 
and  I  only  refer  to  it  because  reference  faas  been 
made  to  tne  observation  of  James,  L.J.,  the  effect 
of  which  I  have  stated.  If  there  is  no  obbgation 
on  Captain  Arnot  to  re^ster  the  contract  in  order 
to  malce  the  shares  paid-up  shares  before  he  can 
be  made  to  take  the  sfaares,  the  contract  mnst  be 
registered,  and  tfaat  has  not  been  done.  In  my 
opinion,  if  we  must  consider  this  case  as  one  for 
specific  performance  of  a  oontract,  it  is  useless  to 
ask  the  court  to  compel  a  man  to  specifically 
perform  a  oontract  from  which,  if  specifically  per- 
formed, he  would  get  no  benefit  but  only  a 
liability,  which,  on  the  face  of  the  contract,  it 
appears  he  was  not  to  incur.  In  my  opinion,  as 
a  matter  of  law,  the  company  never  were  in  a 
position  to  say  tfaat  tfaey  had  been  always  ready 
and  willing  to  perform  their  part  of  the  contract 
by  offering  or  giving  to  him  that  which  he  had 
intended  to  take,  namely,  paid-up  shares  in  this 
company.  That,  in  my  opinion,  disposes  of  the 
first  part  of  this  argument.  But,  of  course,  if 
there  was  a  contract  to  take  these  sfaares,  he 
would  be  compelled  to  take  them,  and  that  would 
have  enabled  the  liquidator  to  put  him  npon  the 
list  of  contribntories  in  respect  of  them.  But 
now  comes  the  next  question,  which  depends  upon 
the  evidence,  and  which  is  this.  Did  Captain 
Amot  ever  agree  or  assent  to  take,  or  have  these 
shares  in  his  name  f  There  was  a  contract  that 
he  would  take  shares,  but  the  sfaares  wfaicfa  he 
agreed  to  take  were  to  be  fully  paid-up  sfaares,  and, 
tfaose  being  the  shares  he  had  agreed  to  take,  that 
he  would  allow  them  to  be  put  in  his  name. 
Although  there  was  not  a  conditional  contract, 
yet  he  assumed  that  they  were  shares  which  were 
offered  by  the  company  in  pursuance  of  the  con- 
tract which  he  had  entereii  into  with  tfae  com- 
pany. Did  he  accept  those  shares  notwithstand- 
ing that  if  he  had  stood  on  fais  rigfats  he  might 
have  refused  them,  and  have  said,  "  You  have  not 
given  me  the  shares  which  I  contracted  to  take, 
apd  yon  can  only  put  me  on  the  register  for  shares 
wfaicfa  I  contracted  for — I  am  not  liable  for  tfae 
shares  you  have  allotted  to  me  P  "  Looking  at  the 
documents  and  tfae  a£5davits  upon  this  point  there 
was  appat^ently  a  strong  case  against  Captain 
Arnot,  because  it  appeared  from  the  evidence 
that  apparently  on  the  27th  June  the  directors 
passed  their  first  resolution  to  give  him  500 
shares  if  the  general  meeting  consented,  and  that 
the  secretary  did  sign  the  forms  of  certificate  in 
respect  of  the  500  shares.  But  those  were  not, 
in  tact,  the  certificates  given  to  him,  the  shares 
had  never  been  given  to  faim  at  tfaat  time.  It 
certainly  looked  at  first  as  if  there  was  a  very 
strong  case  against  him.  The  documents  only 
Imd  uie  signatures  of  Captain  Amot  and  the 
secretaiy,  and  they  were  only  intended  to  become 
certificates  of  the  sfaares  if  sucfa  sfaares  were^ 
in  fact,  allotted  to  him  with  the  consent 
of  the  general  meeting.  Another  matter  against 
him  is  a  transfer  executed  by  him  in  Nov. 
1883,  and  which  purported  to  transfer  260 
of  the  500  shares.  In  the  sfaareholders' 
ledger  there  are  various  alterations  and  correc- 
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tions.  There  is  an  entry  as  to  the  500  shares, 
but  there  is  no  entry  as  to  the  75  shares 
being  Captain  Amot's.  There  is  no  entrj  either 
in  the  so-called  "certificate  book,"  or  in  this 
ledger,  in  respect  of  the  75  shares.  These 
transfers  would  make  the  case  look  as  if,  after 
October,  he  had  consented  to  take  these  shares, 
although  they  were  not  fully  paid  np  in 
the  eye  of  the  law.  Then  in  his  affidavit  Captain 
Arnot  states  that  until  he  was  informed  by  the 
official  liquidator's  affidavit  he  did  not  know  that 
the  shares  included  in  the  transfers  were  part  of 
the  575  shares,  but  believed  that  the  shares  he 
had  transferred  were  part  of  the  200  other  shares 
belonging  to  him  in  the  company.  Then  he  goes 
on  to  say  that  the  denoting  numoera  of  the  shares 
transferred  were  not  filled  in  by  him,  but  he 
believes  by  the  company's  clerk  under  the  secre- 
tary's instructions.  We  have  now  further 
evidence  upon  this,  and  if  we  are  to  rely  upon 
the  evidence  given  by  Captain  Arnot  and  Mr. 
Plum,  who  was  the  secretary,  there  was  no 
intention  on  the  part  of  Captain  Arnot  in  a^- 
way  to  deal  with  any  of  those  575  shares.  He 
had  other  shares  (in  respect  of  which  there  is  no 
question)  which  were  taken  by  him  and  paid  for 
by  him.  He  says  that  he  transferred  some  of 
tnese  shares  so  as  to  qualify  Colonel  Fraser,  a 
director,  and  also  sold  spme  of  his  shares — and 
that  he  thought  he  was  detJing  with  original 
shares.  All  the  certificates  for  the  other  slukres 
were  held  by  Mr.  Plum.  Captain  Arnot  says  he 
gave  Mr.  Plum  the  document,  and  left  him  to 
carry  it  out.  That  there  is  a  mistake  I  myself  do 
not  doubt.  Then  Mr.  Barr  was  called.  He  was 
a  clerk  in  the  office,  and  actually  filled  up  these 
transfers  with  regard  to  these  60  shares  for 
Colonel  Fraser,  and  he  says  he  had  instructions 
from  Mr.  Plum,  and  that  he  received  from  him 
the  certificates  of  some  of  the  575  shares.  He  said 
that  those  documents  were  signed  by  Captain 
Arnot,  and  by  the  secretary  Mr.  Plum,  and  were 
torn  out  of  the  book  by  the  direction  of  Mr. 
Plum,  and  that  he  was  told  by  Mr.  Plum  to  do  that 
in  order  that  they  might  be  completed.  Mr.  Plum 
entirely  denies  that.  His  account  of  the  trans- 
action does  not  agree  as  to  how  these  were  filled 
np.  What  has  to  be  shown  is  that  Captain  Arnot 
knew  when  they  were  filled  np,  and  intended  to 
deal  with  some  of  the  575  shares.  Now  Mr. 
Plum's  account  as  regards  the  mode  in  which 
they  were  filled  up  is  inconsistent  with  the  state- 
ment made  by  Barr.  I  should  think,  myself, 
that  probably  Barr  had  made  some  mistake  in 
dealing  with  the  matter,  and  had  looked  through 
the  books  to  see  what  he  should  transfer,  and  had 
blunderingly  gone  and  transferred  shares  in 
respect  of  which  no  title  had  been  griypn  or 
adopted,  or  taken  np,  by  Captain  Arnot,  and  in 
respect  of  which  the  company  had  never  put 
themselves  in  a  position  to  perform  their  contract 
to  allot  the  shares  to  Captain  Arnot.  Without 
imputing  any  dishonesty  to  Barr,  I  think  that  he 
filled  np  these  transfers  with  shares  which  were 
never  agreed  to  be  taken  by  Captain  Arnot,  which 
had  never,  in  fact,  been  put  into  his  name,  and 
that  the  company  had  not  put  themselves  in  a 
position  of  performing  their  contract.  He  would 
Iwve  been  very  willing  to  take,  and  did  intend  to 
take  up  the  shares,  as  he  thought  they  would  be 
a  good  thing,  and  would  be  a  remuneration  to 
him.    But  he  did  not  know  that  the  sharea  had 


been  entered  in  his  name  in  this  ledger,  and  he 
never  assented  to  being  treated  as  the  owner  of 
those  shares.  He  did  say  that  he  was  entitled 
to  them,  and  that  was  relied  upon  by  the  counsel 
for  the  liquidator.  But,  although  he  was  entitled 
to  have  these  shares  as  against  the  company,  the 
company  could  not  compel  him  to  take  tne  shares 
which  he  contracted  tor,  as  they  had  not  put 
themselves  in  a  position  to  give  him  fully  paid-up 
shares.  In  my  opinion,  the  books,  if  unexplained, 
would  have  made  a  strong  case  against  Captain 
Arnot,  but  when  we  have  heard  the  evidence  it 
does  not  justify  us  in  saying  that  the  shares  were 
treated  as  his,  or  that  this  company  dealt  with 
any  of  these  shares  as  his.  Although  we  may 
take  it  that  he  was  willing  and  intended  to  take 
the  575  shares,  still  the  company  had  not  put 
themselves  into  the  position  to  give  him  thoae 
shares  as  paid-up  shares.  I  will  only  mention 
one  other  matter.  It  was  contended  that  the  25th 
section  of  the  Companies  Act  1867  only  applied 
in  winding-up  cases.  That  is  not  so.  Whether 
there  would  be  a  remedy  against  the  company  in 
respect  of  the  contract  it  is  not  necessary  to  con- 
sider— the  company  never  offered  these  shares  or 
tried  to  compel  Captain  Arnot  to  take  them 
before  the  winding-up;  and  in  my  opinion  he 
never  did  hold  them,  that  is  to  say,  took  them  as 
shares.  Therefore,  in  my  opinion,  he  is  entitled 
to  be  relieved  from  the  240  and  75  shares. 
Captain  Arnot  will  have  the  costs  in  the  court 
below,  but,  as  the  appeal  has  been  decided 
upon  fresh  grounds  and  fresh  evidence,  which  we 
thought  ought  to  be  adduced  so  as  to  enable  us  to 
do  justice  between  the  parties,  there  will  be  no 
order  as  to  the  costs  of  this  appeal. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
decision  come  to  by  the  learned  judge  in  the 
court  below  was  really  on  evidence  different 
from  that  adduced  to  this  court.  The  point  we 
have  to  decide  is,  whether  the  liquidator  is  en> 
titled  to  say  that  Captain  Arnot  ought  to  be  upon 
the  register  in  respect  of  the  240  and  75  shares ; 
and  the  case  which  is  made  by  the  respondents 
seems  to  be  under  two  heads.  The  respondent 
(the  liquidator),  in  the  first  place,  says  that  there 
was  an  agreement  to  take  fully  paid-up  shares, 
that  the  company  have  done  all  they  were  bound 
to  do  in  order  to  justify  them  in  asking  us  to 
decide  that  Captain  Arnot  held,  or  agreed  to  hold, 
these  shares.  Now,  the  answer  to  that  is  clear, 
viz.,  that  what  was  agreed  was,  that  Captain  Amob 
should  receive  from  the  company,  and  the  company 
should  give  to  Captain  Arnot,  paid-up  shares,  and 
that  they  have  not  given  him  paid-up  shares; 
that  is,  legally  paid-up  shares,  which,  in  law,  are 
bound  to  be  shares  such  as  are  mentioned  in  sect. 
25  of  the  Companies  Act  1867.  Therefore,  to  my 
mind,  these  shares  have  not  been  dealt  with,  and 
are  not  paid-up  shares.  Moreover,  the  company, 
in  giving  Captain  Arnot  shares  which  are  not 
paid  up,  are  not  fulfilling  their  contract.  It  is 
like  the  case  of  a  merchant  who  has  undertaken 
to  supply  cotton  saying  that  he  fulfils  his  con- 
tract Dy  supplying  bark.  Then  it  is  said  that 
this  was  a  conditional  contract  to  take  shares, 
which  were  not  to  be  paid  up  until  Captain  Arnot 
did  something,  and  that  the  fact  of  this  not  being 
done  entitled  the  company  to  say  that  they  were 
not  bound  to  go  further,  and  to  give  hmi  the 
.  shares  completely  paid  up.  The  answer  is,  that 
I  sect.  25  of  tne  Companies  Act  1867  does  not  throw 
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npon  one  party  more  than  the  other  the  necessi^ 
of  getting  the  title  as  regards  paid-up  shares.    It 
only  provides  that  every  share  "  shall  be  deemed 
and  taken  to  have  been  issaed,  and  to  be  held 
Bnbject  to  the  payment  of  the  whole  amoant  thereof 
in  cash,  unless  the  same  shall  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing 
and  filed  with  the  Registrar  of  Joint-Stock  Com- 
panies, at  or  before  the  issue  of-  such  shares." 
Now,  the  true  view  of  the  facts  is,  that  the  matter 
was  left  in  an  inchoate  form — that  neither  side 
did  take  the  necessary  steps  to  complete  what  was 
really  the  contract,  namely,  to  give  fully  paid-up 
shares.    Therefore,  on  that  ground,  the  company 
cannot  be  entitled  to  specific  performance.    Then 
the  liquidator  bases  his  case  upon  several  grounds. 
We  have  to  inquire  next.  Was  anything  done  by 
Captain  Amot  to  assent  to  these  specific  shares 
being  treated   by  the  comrany  as  if  they  were 
appropriated  to  himself  P     The  books  and  docu- 
ments of  the  company  would  show  that  su£5cient 
ma  done,  unless  an  explanation  appeared  in  some 
way  that  Captain  Arnot  had  acted  merely  as  a 
director  of  the  company.     I  think  these  books 
and  documents  are  primd  facie  evidence  against 
Captain  Amot,  ana,  if  there  was  nothing  else, 
the  Act  of  1867  would  be  airainst  him  ;  bnt  I 
think  the  fallacy  of  the  liquidator's  position  is 
that  the  books  are  only  primd  facie  evidence,  and 
that  the  real  question  is,  whether  Captain  Arnot 
has  indeed  accepted  the  shares.      It  never  was 
understood  by  the  ofiBcers  of  the   company  that 
he  had  done  so.     The  notion  that  a  director  of  a 
company  is  condnsively  bound  who  has  put  him- 
self in  the  position  of  taking  shares  is  one  which 
cannot  be  maintained  either  at  law  or  in  eouity, 
althongh  the    books  are   primd  facie  eviaence 
against  him.    However,  we  have  had  the  oppor- 
tunity of  seeing   Captain  Amot  and  Mr.  Plum, 
the  secretary  of  the  company,  in  the  box,  and  I 
see  no  reason  at  alt  for  not  giving  full  credence 
to  the  evidence  of  both  those  gentlemen.  I  do  not 
think  that  either  of  those  gentlemen  knew  from 
the  first  to  the  last  that  these  shares  were  entered 
in  any  of  the  company's  books  as  issued,  or  that 
they  had  in  fact  been  issued  to  Captain  Arnot.     I 
mean  if  there  was  anything  in  the  books,  or  in 
the  company's  possession,  wnich  looked  as  if  the 
shares  had  been  held  and  dealt  with  as  being 
iasned,  that  was  a  mistake   which  was  known 
neither  to  Captain  Amot  nor  to  the  company. 
Captain  Arnot  really  did  not    know  what  the 
docaments  contained,  and  therefore  cannot  be 
said  to  have  assented  to  any  statement  which  was 
made  in  them.    There  is  some  evidence  on  the 
other  side,  namely,  the  evidence  of  the  boy  Barr, 
bnt  it  seems  to  me  that,  if  we  believe   Captain 
Amot  and  Mr.  Plum,  the  whole  of  the  rast  of  the 
case  disappears  upon  the  hypothesis,  which  is  a 
possible  one,  that  the  whole  of  this  mess  is  due  to 
the  boy  Barr,  who  seems  to  have  turned  loose  on 
the  books  of  the  company  during  his  leisure  hours 
in  order  to  improve  his  business  nabits,  and  whose 
evidence  we  could  not  be  expected  to  rely  upon. 
One  more  argument  has  been  used,  which  is  this : 
It  is  said  that  Captain  Amot's  case  down  to  the 
present  time,  or  rather  down  to  the  hearing  of 
this  appeal,  was  that  he  was  not  bound  by  what 
appeared  by  the  books  of  the  company  which 
related  to  these  shares  as  issued,  but  that  he  had 
in  fact  paid  for  them  in  cash.    The  true  state  of 
ciidunstances  was  that  the  company  voted  him 


money,  and  when  the  company  voted  the  money 
it  was  as  equivalent  to  shares.  That  was  Captain 
Amot's  case  down  to  the  hearing  of  this  appeal,, 
and  it  was  his  case  in  the  court  below,  ana  the- 
conrt  below  considered  his  defence  a  bad  defence. 
No  doubt  the  true  inference  to  be  drawn  from 
what  was  put  forward  in  that  defence  was  that 
he  intended  always  to  take  the  shares — that  he 
intended  to  have  them,  and  I  think  that  Captain 
Amot  himself  in  the  box  admitted  he  was  intend- 
ing to  have  them.  The  truth  of  the  matter  is,, 
that  by  a  piece  of  good  fortune,  although  Captain 
Arnot  intended  to  get  them  sooner  or  later,  and 
it  was  the  intention  of  the  secretary  that  he 
should  have  them,  nothing  was  actually  done  in 
respect  of  appropriating  those  shares  to  him. 
either  by  the  secretary  or  anyone  else,  and  there- 
fore he  escaped  in  that  way.  I  therefore  think 
that  the  order  which  Cotton,  L.J.  has  suggested 
is  the  right  one. 

FsT,  L.J. — I  am  of  the  same  mind.    It  appears 
to  me  that  the  question  really  turns  npon  the 
25th  section  of  the  Companies  Act  1867,  or  rather,. 
I  should  say,  it  certainly  turns  upon  that  section 
to  a  large  extent.    Kow,  that  section  provides,  as 
we  all  know,  "  every  share  in  any  company  shall 
be  deemed  and  taken  to  have  been  i8.jued,  and  to 
be  held  subject  to  the  payment   of    the    whole 
amount  thereof  in  cash,  unless  the  same  xhall  have 
been  otherwise  determined  by  a  contract  duly 
made  in  writing  and  filed  with  the  registrar."" 
No  such  agpreement  has  been  reduced  into  writing 
X)r  filed  with  the  registrar.    Two  points  have  been 
raised  upon  this  section.     It  was  contended  by 
the  appellant  that  an  actual  pavment  in  cash  had 
been  made,  and  it  was  said  that  the  agreement 
to  take  shares,  which  was  coupled  with  the  agree- 
ment  to  give  Captain  Arnot  28752.,  was  equivalent 
to  a  payment  in  cash.    In  my  opinioii,  no  such 
argument  can  prevail.    I  think  it  plain  that  a 
mere  agreement    to    give    money    and   to   give 
shares,  not  registered   and  resting   on   nothing 
more    than  the    agreement  itself — a  contempo- 
raneous agreement  to  give  money,  and  at   the 
same  time  an  agreement  to  take  shares — cannot 
be  a  payment  in  cash.    Therefore,  so  far  I  agree 
with  the  respondents.    Then  arises  this  inquiry,, 
whether    the  shares  in  question  were  held    by 
Captain  Arnot.    I  put  the  question  in  that  way, 
because  we  have  been  pressed  in  argument  that 
the  conclusion    at    which    we  now  arrive   will 
lessen  the   operation    of    the    25th    section   of 
the  Act  of  1867.    But  that  section  only  applies, 
to  shares  which  have  been  issued  and  hela  sub- 
ject to  the  payment  of  the  full  amount  in  cash  ; 
and  therefore   the  inquiry  is  whether    Captain 
Arnot  did  hold  these  shares  P    That  ouestion  I 
conceive  to  be  the  same  as  whether  lie   was  a 
member  of  the  company  or  ought  to  be  made  a 
member   of  the  company   in  respect '  of   these 
shares,  and  that  turns  upon  the  23rd  section  ot 
the  Act  of  1862,  which  provides,  "  every    .    .    . 
person  who  has  agreed  to  become  a  member  of  a 
company  under  this  Act,  and    whose    name  is 
entered  on  the    register   of  members,   shall   be 
deemed    to    be    a    member    of    the    company." 
Leaving  out  of  consideration  the  question  of  the 
registration,  and  as  to  whether  or  not  this  was  a 
payment  in  cash,  did  Captain    Arnot  agree  to 
become  a  member  of  the  company  in  respect  of 
these  shares  P    To  answer  that  question  I  look  in 
the  first  place  to  the  original  agreement  betweetn 
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Captain  Amot  and  the  company,  and  I  find  it  was 
an  agreement  to  take  a  sum  of  money  in  a  certain 
number  of  Bhares,  which  are  described  as  fully 
paid-np  shares.  It  is  plain  that  was  not  a  bargain 
to  take  shares  of  any  other  description,  and  that 
cannot  be  held  to  be  an  agreement  to  take  shares 
which  are  not  paid-np.  So  much  for  the  original 
bargain.  Then  arises  this  inqniry,  which  to  my 
mind  has  been  thronghoat  the  most  difiScult  and 
imi>ortant  one :  Has  that  original  bargain  been 
varied  by  the  action,  or  deeds,  or  words  of  Captain 
Amot  so  as  to  snbstitote  for  it  a  bargain  to  take 
shares  which  were  not  folly  paid-np,  and  did  he 
rely  npon  some  f  atnre  proceeding  to  make  them 
fnlly  paid-up  shares?  There  was  a  very  con- 
siderable body  of  evidence,  I  think,  to  show  that 
Captain  Amot  had  so  ag^reed  to  vary  the  original 
agreement  —  certificates  all  signed  by  himself 
which  had  been  removed  from  the  certificate 
book,  a  transfer  executed  of  certain  of  these 
shares  as  if  they  belonged  to  him;  and  there 
were  entries  in  the  books  of  the  company  that 
there  had  been  a  dealing  with  these  shares  as  if 
they  belonged  to  him,  and  which  shares  were  not 
folly  paid  up.  I  state  there  was  a  strong  body 
of  pnmd  facie  evidence  to  support  the  conclosion 
that  he  had  agreed  to  the  variation  of  the  bargain. 
The  matter  appearing  unsatisfactory,  we  nave 
had  the  great  benefit  of  hearing  the  witnesses, 
and,  having  heard  the  witnesses,  their  evidence 
has  shown  to  my  mind  clearly  that  there  was  no 
assent  whatever  on  the  part  of  Captain  Arnot 
to  depart  from  the  original  bargain.  I  think  that 
the  certificates  were  signed,  not  because  he  had 
taken  the  shares,  but  because  he  expected  to 
have  them,  and  that  he  expected  that  when  these 
shares  were  allotted  to  him  they  would  be  allotted 
to  him  as  fnllv  paid-up  shares,  and  that  it  was 
never  contemplated  to  register,  and  there  was  not 
any  expressed  intention  to  deal  with  these  shares 
in  any  other  way.  So,  with  regard  to  the  transfers, 
I  am  satisfied  npon  his  evidence  and  that  of 
Mr.  Plum  that  he  was  not  cognisant  that  these 
transfers  were  filled  up  with  the  numbers  of  the 
shares  that  were  allotted  to  him  nnder  the  agree- 
ment in  question .  Lastly,  with  regard  to  the 
entries  in  the  book,  I  have  come  to  the  same  con- 
clusion as  my  Lords  Justices,  that  he  has  satisfied 
my  mind  that  those  entries  were  not  made  with 
his  knowledge,  or  with  his  privity,  and  that  they 
cannot  be  held  in  any  way  to  aSect  him ;  and  that 
there  was  no  variation  of  the  original  bargain.  I 
may  say  npon  the  evidence  that  I  take  the  same 
view  of  it  as  has  been  somewhat  elaborated  upon 
by  Bowen,  L.J. — where  there  is  a  conflict  of  evi- 
dence, as  is  the  casQ  between  Barr  and  Amot  and 
Mr.  Plum,  I  prefer  to  take  the  evidence  of  Captain 
Arnot  and  Mr.  Plum;  but  I  do  not  desire  to 
impnte  to  Barr  that  he  gave  his  evidence  with 
any  improper  intention.  That  being  so,  although 
the  books  show  a  strong  primd  facie  case  against 
the  appellant,  that  has  been  by  the  evidence  ro- 
movedj  and  there  is  nothing  whatever  to  show 
that  either  bv  the  original  or  subsequent  agree- 
ment Captain  Amot  ever  agreed  to  become  a 
member  of  the  company  in  respect  of  the  shares 
which  it  is  sought  to  fix  him  with.  The  result 
therefore  is  that  the  appeal  succeeds. 

Appeal  aiUowed. 

Solicitors  for  the  appellants,  Bookt  and  Co. 
Solicitors  for  the  liquidator,  Milton  Bradford. 
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(Before  Kat,  J.) 

ToHxnrsoH  r.  The  SorTH-EASTESK  Bailwat 

COMPAKT  (No.  2).  (o) 

Practice — Pleading — Statement  of  defence — StrUe- 

ingovi  therefrom  unnecesaary  or  irrelevant  matter 

—Buiet  of  Court  1883,  Order  XIX.,  r.  27. 

In  an  action  by  a  stockholder  in  a  railway  com- 
pany, to  rettrain  the  company  from  whaeribing 
out  of  their  fviad*  ike  tttm  of  lOOOi.  touxtrdt  ik» 
Imperial  Intlitvl»,<m  the  grotmd  that  thef>r»- 
poied  eubteripiion  %ea$  vUra  viree  and  ittegal, 
the  company  delivered  a  ttatement  of  defence 
which  contained  paragraph*  cdleging  a  dradar 
from,  iheeeeretary  of  the  InMtMie  inviting  railwatf 
eompanie*  to  twhs»ibe,  and  elating  the  amount*  ^ 
the  capital  and  average  net  annuoZ  income  of  tM 
company,  the  object*  of  the  Inetiiuie,  an  agree- 
ment tmth  another  railioay  company  for  through 
hooking  to  the  Inatitvte,  which  it  wot  aaid  would 
lead  io  inareaied  traffic  over  the  defendant  com- 
jMtny'i  lines,  and  the  praetioe  qf  railway  comr. 
pome*  a*  to  contributing  to  enhibitione,  regatta*, 
race  meetings,  and  other  object*  eakviated  to 
encourage  traffic  over  their  line*. 

The  plaiiUiff  moved,  under  rule  27  of  Order  XIX., 
to  strike  out  thete  paragraph*  of  tie  d^enee  a» 
being  unneeettary  and  tending  to  prejudice, 
embarraea,  ordeiay  the  fair  trial  of  the  action,  the 
simplb  question  to  be  tried  being  whether  or  not 
the  proposed  subscription  wat  uUra  vires. 

Sold,  that  a  reasonable  latitude  must  be  given  to 
rule  27  of  Order  XIX.,  and  parties  m,ust  be 
allowed  to  plead  reasons  why,  as  in  the  present 
instance,  a  particular  act  said  to  be  uUra  vire* 
was  not  uUra  vires ;  that  ii  vmuld  be  a  wrong 
application  of  the  mis  to  order  such  reason*  to  be 
struck  out  unlea*  tiie  matter  sought  to  be  struck 
out  were  utterly  irrdeoant ;  and  that  it  was  not 
the  ineaning  of  the  rule  that  any  matter  alleged 
in  the  defence  as  a  reaeon  should  be  struck  out 
merely  because  it  was  a  bad  recuon. 

Held,  also,  that  it  could  not  be  said  that  any  part 
of  the  defence  in  the  present  ease  was  so  irrelevant 
tiiat  the  rale  ought  to  be  applied  ;  and  that,  there- 
fore, the  motion  miut  be  refused  with  cost*. 

At  a  meeting  of  the  stockholders  or  proprietors 
of  the  South- Eastern  Bailway  Company,  held  on 
the  5th  M!arch  1887,  to  consider  a  circular  issued 
by  the  executive  council  of  the  Imperial  Institnte 
to  the  South-Eastern  and  other  railway  com- 
panies, inviting  them  to  subscribe  to  the  funds 
of  the  Institute,  the  following  resolution  was 
passed,  on  the  motion  of  the  chairman  of  the 
company: 

That  the  directors  be  anthorised,  either  b;-  way  of 
donation  from  the  company,  or  bj  an  appeal  to  the  pro- 
prietors, as  they  may  be  aoVued,  to  Bnbsoribe  the  som  oC 
lOOOi.  to  the  Imperial  Institnte;  prorided  that  anj- 
shareholder  who  deoUnea  to  be  a  party  to  any  moli 
donation  shall  have  his  proportion  returned  to  him  with 
his  next  dividend  warrant. 

The  resolution  was  carried  by  10,229  votes 
representing  1,209,0352.  ordinary  stock  of  the 
company,  against  175  votes  representing  stock 
to  the  amount  of  13,500{. 


(a)  Bepottsd  bj  K  A.  aoAiOHUT,  £■»,  ByrtWiii  a>  I*w. 
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The  plaintiff,  irbo  was  a  holder  of  500Z.  deferred 
ordinary  stock  of  the  company,  was  not  himself 
present  at  the  meeting,  but  having  read  a  report 
of  the  proceedings  he,  on  the  11th  March  1837, 
wit>te  to  the  secretary  of  the  company  protesting 
against  the  proposed  application  of  any  of  the 
company's  fnnds  towards  the  Imperial  Institate, 
and  threatening  legal  proceeding. 

In  his  reply,  the  secretary  pointed  out  that  the 
directors  were  accustomed  to  act  in  obedience  to 
the  orders  of  their  shareholders,  and  not  other- 
wise ;  and  that,  having  regard  to  the  amount  of 
the  plaintiff's  holding,  his  interest  in  the  contri- 
bution of  lOOOi.  would  be  represented  by  about 
1«.  Id. 

After  some  farther  oorrespoadence  the  plaintiff 
commenced  this  action,  and  moved  for  an  injunc- 
tion to  restrain  the  company,  and  its  directors, 
ofSoers,  servants,  and  agents,  until  the  trial  of  the 
action  or  farther  order,  from  subscribing,  advanc- 
ing, or  paying  out  of  the  moneys  of  the  company 
the  sum  of  10002.,  or  any  other  sum,  by  way  of 
donation  or  otherwise,  to  or  for  the  purposes  cf 
the  Imperial  Institute,  or  to  any  person  or  per- 
sons on  behalf  of  the  Institute. 

The  plaintiff  contended  that  the  proposed 
subscription  by  the  company  was  ultra  vires  and 
illegal. 

In  an  affidavit  filed  in  opposition  to  the  motion, 
the  company's  general  manager  stated  that,  in 
Tecommendmg  the  proprietors  to  contribute  to 
the  fnnds  of  the  Institute,  the  directors  desired 
to  farther  its  establishment  in  the  belief  that  a 
great  number  of  visitors  would  thereby  be  drawn 
from  the  districts  served  by  their  railway  and 
their  traffic  largely  increased ;  and  that,  inasmuch 
as  the  previous  exhibitions  at  South  Kensington 
had,  by  the  issue  of  through  tickets  from  their 
system  of  railwavs,  increased  the  traffic  revenue 
of  the  company  f)y  several  thousands  of  pounds, 
the  directors  believed  that  the  establishment  of 
the  Institate  at  South  Kensington  would  lead  to 
a  similar  result.  He  further  stated  that  railway 
companies  in  general  had  been  accustomed  to 
contribate  to  the  funds  of  objects  likely  to 
encourage  traffic  upon  their  lines,  such  as  race 
meetings  and  regattas,  and  also  to  hospitals  and 
other  public  institutions  which  might  benefit 
their  muployis. 

The  motion  came  on  for  hearing  before  Kay,  3. 
on  the  6th  May,  and  his  Lordship  granted  an 
interim  injunction  in  the  terms  of  the  notice  of 
motion  until  the  trial  of  the  action  or  further 
order,  the  plaintiff  giving  the  usual  undertaking 
in  dtimages,  the  costs  to  be  costs  in  the  action : 
(56L.T.ilep.  N.  S.812.) 

The  plaintiff  having  subsequently  delivered  his 
statement  of  claim,  the  defendants  delivered  their 
statement  of  defence,  in  which  they  first  of  all 
referred  to  the  circular  letter  sent  to  the  various 
railway  companies  by  Sir  F.  A.  Abel,  the  organis- 
ing secretary  of  the  Imperial  Institute,  inviting 
BUDscriptions  to  the  funds  of  the  Institute. 

The  defence  then  went  on  to  state  the  amounts 
of  the  capital  and  average  net  annual  income  of 
the  company,  pointing  out  that  the  proposed  con- 
tribution only  amounted  to  about  5a.  per  cent,  on 
the  ordinary  capital.  It  also  stated  at  length  the 
objects  of  the  Institute,  one  of  which  was  to  pro- 
vide special  aid  and  facilities  for  technical  educa- 
tion, and  for  the  instruction  and  practical 
examination  of  artisans.    It  further  statod  that 


since  the  commencement  of  the  action  the  oom- 
pany  had  entered  into  an  agreement  with  the 
Metropolitan  Bailway  Company  for  through  book- 
ing, and  the  interchange  of  traffic  and  through 
trains  to  the  Imperial  Institute  when  constrncted, 
from  which  the  company,  judging  from  the  result 
of  their  experience  of  the  Colonial  and  Indian 
Exhibition,  and  other  exhibitions  at  South  Ken- 
sington of  the  same  class,  believed  they  would 
obtain  a  considerable  increase  of  traffic  over  their 
lines. 

The  defence  also  stated  that  it  was  usual  for 
railway  companies  to  spend  large  sums  in 
advertisements,  and  to  subscribe  to  oojects  calcu- 
lated to  increase  their  business,  and  partici^ariy 
to  contribute  to  the  funds  of  objects  likely  to 
encourage  traffic  upon  their  lines,  such  as  race 
meetings,  regattas,  and  exhibitions;  and  that, 
both  on  the  grounds  stated  and  as  an  advertise- 
ment, the  proposed  contribution  was  calculated 
to  benefit  the  defendant  company ;  and  that  the 
officers,  clerks,  and  workmen  of  the  company 
in  and  around  London,  numbering  about  3000 
persons,  would  be  able  to  derive  special  benefit 
from  the  technical  instruction  which  it  was  on«f 
of  the  objects  of  the  Imperial  Institute  to 
supply. 

The  concluding  paragraph  denied  that  the  pro- 
posed subscription  was  ultra  virei,  and  submitted 
that  it  was  one  the  company  were  entitled  to 
make  in  furtherance  of  the  objects  of  their 
undertaking. 

The  plaintiff  now  moved  for  judgment  upon 
admissions  in  the  pleadings ;  and,  in  the  alterna- 
tive, to  strike  out  parts  of  the  statement  of 
defence  (consisting  of  the  paragraphs  to  the  effect 
above  stated,  with  the  exception  of  the  last),  as 
being  unnecessary  and  tiding  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action. 

Renahav),  Q.C.  and  Alexander  Young  for  the 
plaintiff. — We  submit  that  we  are  entitled  to  move 
for  judgment  on  admissions  in  the  defence. 
[Kay,  J. — I  think  not.  Such  a  motion,  being  in 
fact  the  trial  of  the  action,  cannot  be  heard  on  a 
motion  day ;  but  the  plaintiff  is  entitled  to  move 
the  alternative  part  of  the  motion.]  That  being 
the  view  which  tneoonrt  takes,  the  plaintiff  moves, 
under  Order  XIX.,r.  27,  of  theEules  of  Court  1888, 
to  strike  out  as  unnecessary  and  irrelevant  the 
g^reater  part  of  the  defence.  The  paragraphs 
referred  to  have  nothing  to  do  with  the  simple 
question  to  be  tried.  The  only  question  at  issue 
is,  whether  the  proposed  subscription  is  ultra  virea 
or  not ;  and  witn  tnat  question  the  circular  letter 
of  Sir  F.  A.  Abel,  for  instance,  has  nothing  to  do. 
[Kat,  J. — The  establishment  of  the  Imperial 
Institate  may  increase  the  traffic  of  the  company, 
and  they  may  have  a  voice  in  the  constitution  of 
the  managing  body.]  What  has  the  paragraph 
as  to  the  ob3ects  of  the  Institute  to  do  with  this 
question  of  ultra  vires?  [Kat,  J. — One  of  the 
objects  of  the  Institate  may  be  the  training  of 
railway  servants.]  The  statements  as  to  the 
capital  and  income  of  the  company  have,  we  sub- 
mit, nothing  to  do  with  the  questing  of  ultra  vires. 
The  defence  is  substantially  a  copy  of  the  affidavit 
in  answer  to  the  original  motion  for  an  injunction ; 
and  under  Order  XIX.,  r.  4,  it  is  improper  to 
plead  evidence.  The  defence  does  not  meet  our 
case,  for  it  does  not  deny  our  alldgation  that  the 
company  have  no   statutory   authority  for  the 
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proposed  BobBcription,  and  it  does  not  state  the 
aatnority  on  which  the  company  acted  in  passing 
the  resofntion.  We  therefore  ask  that  the  irrele- 
Taut  matter  mav  be  strnck  oat,  under  Order 
XIX.,  r.  27. 

Sir  Biehard  E.  Webiter  (A.-G.),  C.  T.  MiteheU. 
-and  Worsley  Taylor,  for  the  defendants,  were  not 
'Called  npon. 

Kat,  J. — ^The  allegation  made  by  the  plaintiff 
is,  that  the  defendant  company  are  about  to  sub- 
scribe out  of  their  funds  the  sum  of  lOOOi.  towards 
the  Imperial  Institute,  and  that  it  is  beyond  their 
powers  to  make  such  a  subscription.  The  defence 
pat  in  consists  of  thirteen  paragraphs,  and  the 
question  raised  by  this  motion  is  whether  the 
greater  portion  of  them  is  irrelevant  or  unneces- 
sary. The  motion  is  made  under  Order  XIX., 
r.  27,  which  provides  that,  "  The  court  or  a  judge 
may  at  any  stage  of  the  proceedings  order  to  Be 
struck  out  or  amended  any  matter  in  any  indorse- 
ment or  pleading  which  may  be  unnecessary  or 
scandalous,  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action." 
In  my  opinion,  a  reasonable  latitude  should  be 
'  ^ven  to  that  rule.  Parties  must  be  allowed  to 
plead  reasons  whj,  as  in  the  present  instance,  a 
particular  act  said  to  be  ultra  vires  is  not  ultra 
vires.  They  may  be  bad  reasons,  but  they  are 
reasons  why  the  act  complained  of  is  not  ultra 
vires ;  and  reasons  which  the  court  will  have  to 
-consider  when  the  action  comes  on  for  trial.  To 
say  that  all  this  ought  to  be  struck  out  would,  it 
-Beems  to  me,  be  a  wrong  application  of  the  rule. 
If  the  matter  sought  to  be  struck  out  of  the 
•defence  were  utterly  irrelevant,  then  no  doubt  the 
rule  would  apply ;  but  if  the  court  sees  that  the 
•defendants  have  pleaded  matters  which  rightly  or 
'wrongly  constitute  their  reasons  why  the  act  com- 
plained of  is  not  uUra  vires,  then  I  think  that  the 
rule  ought  not  to  be  held  to  apply.  It  is  not  the 
meaning  of  the  rule  that  any  matter  alleged  in 
the  defence  as  a  reason  should  be  struck  out 
.merely  because  it  is  a  bad  reason.  The  obvious 
meaning  of  the  rule  is  to  prevent  either  party  to 
«n  action  from  prejudicing,  embarrassing,  or 
delaying  the  fair  trial  of  the  action  by  stating  in 
his  pleading  utterly  irrelevant  matter,  such  as  I 
feel  obliged  to  say  one  sometimes  sees  in  plead- 
ings. In  my  opinion,  it  is  quite  impossible  for  me 
to  strike  out  any  part  of  this  pleading — ^to  dis- 
.sect  oat  of  it  every  little  para£^ph  or  statement 
which  it  is  said  goes  too  far.  That  is  not  the 
jneaning  of  the  rule.  I  cannot  say  that  any  part 
of  the  defence  in  the  present  case  is  so  irrelevant 
that  the  rule  ought  to  be  applied ;  and  I  must, 
therefore,  refuse  the  motion  with  costs. 

Solicitor  for  the  plaintiff,  Frank  WiUiam 
Beynolds. 

Solicitor  for  the  defendants,  Wiliiam  Biehard 
£tmens. 


Friday,  July  22. 
(Before  Kay,  J.) 
Habbison  v.  Thb  Mabquis  of  Abebgavehnt.  (o) 
Practice— Pending  action — Confession  of  defence — 
Signing  judgment — Disoretion  of  court — Pleading 
new  defence  arisen  since  action  brought — Waioer 
of  old  defences— Bules  of  Court  1883,  Order 
XXir,,  r.  3. 
An  action  was  brought  6y  a  memher  of  a  dub, 
"  on  behalf  of  himself  and  all  other  members" 
of  such  dub,  "  except  the  defendant,"  againtt  th» 
committee  of  the  duo,  charging  them  toith  breaches 
of  trust  in  making  profits  out  of  contracts  entered 
into  by  them  on  behalf  of  the  club. 
The  defence  stated,  inparagrwph  16,  tiuU,  after  (M 
commeneem,ent  of  the  action,  a  fecial  general 
meeting  of  the  dub  weu  summoned  to  ascertam 
whdher  any  of  the  in«m6«r«  «secep<  «fc«  fUamiag 
approved  the  iruUbvUion  of  the  actum.  Paragrofik 
17  stated  that  the  meetirig  was  held,  and  a  reso- 
lution passed  expressing  confidence  in  the  com- 
mittee. Paragraph  18  stated  that,  under  iheee 
eireumttanees,  the  members  other  than  the  plain- 
tiff  had  ratified  and  confirmed  all  the  acts  of  the 
defendants  complained  of  by  the  plaintiff;  and 
lh<U,  even  if  the  action  could  otherwise  be  main- 
tained, which  the  d^endants  denied,  it  eould  not 
now  be  maintained  by  the  plaintiff  an  behalf  of 
himself  and  all  other  members  of  the  club  exeqpt 
the  defendants.  Paragraph  20  stated  that, 
inasmuch  as  the  matters  complained  of  were, 
in  any  event,  matters  rdoHng  to  the  internal 
martagement  of  the  duh,  and  matters  in  respect 
of  whieh  the  majority  of  the  members  eould  bind 
and  control  the  minoriiy,  the  plaintiff  eould  not, 
under  these  circumstances,  maintain  the  adioti. 
Thereupon  the  plaintiff,  under  rule  3  of  Order 
XXIV.,  delivered  a  "confession  of  defence," 
in  whieh  he  confessed  the  defence  stated  in 
paragraphs  16,  17,  18,  and  20,  and  signed 
jiuigment  against  the  defendants  for  his  entire 
costs  of  the  action. 
The  defendants  moved  to  set  aside  that  judgment 

and  dismiss  the  adion. 
Held,  that  this  was  not  a  ease  in  whieh  it  was 
proper  for  the  plaiiUiff  to  avail  himself  of  rule  3 
of  Order  XXIV.,  inasmuch  as  it  was  not  a  ease 
in  whidt  the  plea  of  a  ground  of  d^ence  that 
had  occurred  since  action  brought  amounted  to  a 
waiver  of  the  pleas  founded  on  matters   whidi 
had  occurred  before  the  commencement  of  ihe 
adion. 
Held,  therefore,  the  parties  assenting,  thai  the  action 
toould  be  dismissed,  with  costs  since  confession, 
and  without  costs  down  to  the  delivery  of  the 
confession ;  the  plaintiff  to  pay  the  costs  of  the 
present  motion. 
Foster  v.   Gamgee  (34  L.   T.  Bep.  N.  S.  24fii 

1  Q.B.  Div.  666)  distinguished. 
This  action  was  brought  by  James  White  Harrison, 
a  member  of  the  Constitutional  Club,  "on  behalf 
of  himself  and  all  other  members  "  of  such  olub» 
"  except  the  defendants,"  against  the  Marquis  of 
Abergavenny  and  others,  the  trustees  and  com> 
mittee  of  the  club,  charging  them  with  breaches 
of  trust,  and  seeking  to  compel  them  to  refund 
profits  alleged  to  have  been  made  by  them,  or 
some  of  them,  out  of  contracts  for  the  supply  of 
goods  to  the  club. 

(a)  Baported  br  E.  A.  SOUTOBLXT,  Baa,,  9arriMBr«M«w. 
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After  the  plaintiff  had  commenced  his  action, 
the  committee  issued  a  circular  to  the  members 
calling  a  meeting  to  consider,  among  other  things, 
"  the  conduct  of  a  member  of  the  club." 

Thereupon  the  plaintiff,  believinK  he  was  the 
member  alluded  to,  moved  for  an  injunction  to 
Testmin  the  defendants  from  holding  the  meeting 
and  from  making  speeches  irith  reference  to  the 
action  or  the  matters  in  dispute  therein,  and  from 
otherwise  prejudicing  or  interfering  with  the  trial 
of  the  action  and  the  prosecution  hy  the  plaintiff 
of  hia  claims  therein. 

That  motion  was  refused  with  costs. 

Another  action  was  subsequently  instituted  bj 
the  same  plaintiff  to  restrain  the  defendants  from 
expelling  nim  from  the  club. 

The  puintiff  then  obtained  leare  to  amend  the 
writ  and  notice  of  motion  in  sanh  action  so  as  to 
claim  an  injunction  to  restrain  the  committee 
from  acting  upon  a  resolution  so  expelling  him. 

The  notice  of  motion  as  amended  asked  for  an 
injnnction  restraining  the  defendants  from  inter- 
fering with  the  plaintiff's  enjoyment  of  the  use 
and  benefit  of  th^  club,  pursoant  to  the  resolution 
of  expulsion  passed  by  the  defendants,  or  to  any 
other  resolution  requiring  the  consideration  of 
any  matter  or  thing  in  which  the  defendants, 
or  any  of  (-hem,  had  a  personal  interest  adverse 
to  the  plaintiff. 

The  plaintiff's  contention  wan,  that  the  effect  of 
expelling  him  from  the  club  must  be  to  put  a 
stop  to  the  action,  or  at  all  events  to  prejudice 
him  in  the  fair  conduct  of  the  action,  and  that 
therefore  it  was  not  fair  that,  pending  the  action, 
the  committee  should  pass  a  resolution  of  expul- 
sion. 

The  defence  was,  that  the  committee  in  per- 
forming that  duty  were  the  agents  of  the  club ; 
that  they  had  received  a  requisition  which  they 
conid  not  disregard ;  that  thev  acted  on  the  best 
of  their  judgment ;  and  that  they  gave  the  plain- 
tiff most  ample  opportunity  to  justify  his  con- 
duct if  he  could,  wnich  conduct,  not  only  in  bring- 
ing the  action,  but  under  the  other  circumstances, 
h^  been  utterly  condemned  by  a  meeting  of  the 
club. 

On  the  hearing  of  the  second  motion  it  was 
held  by  the  Court  of  Appeal  (affirming  the 
decision  of  Kay,  J.)i  that  the  committee  had 
honestly  exercised  the  power  given  to  them  by 
the  roles,  and  the  court  would  not  therefore  con- 
sider whether  their  decision  was  right  or  wrong; 
and  that  the  fact  that  there  was  a  pending  action 
by  the  plaintiff  against  the  committee  did  not 
'  take  away  the  power  of  the  committee  under  the 
rules  to  expel  him. 

The  defence  to  the  plaintiff's  statement  of 
claim  was  subsequently  delivered,  viz.,  on  the  2nd 
March  1887,  and  it  stated,  in  paragraph  16,  that 
after  the  commencement  of  tne  action  a  special 
general  meeting  of  the  club  was  summoned  to 
ascertain  whether  any  of  the  members  except  the 
plaintiff  approved  the  institution  of  the  action. 

The  defence  then  stated,  in  paragraph  17,  that 
the  meeting  was  held  and  was  attended  by  nearly 
1000  members,  who  passed  a  resolution  approving 
the  action  of  the  committee  and  expressmg  un- 
abated confidence  in  them. 

Paragraph  18  was  as  follows: 

Under  the  oironmstuioea  aforesaid  the  members  of 
the  olab  (other  than  the  pluntiff)  have,  in  taot,  expressly 
(Stifled  aad  oonfiimed  all  the  acts  of  the  defendants 


complained  of  by  the  plaintiff  in  this  action ;  and  even 
if  tnia  action  coald  otherwise  be  maintained  (which  the 
defMUlants  deny)  it  cannot  now  be  maintained  by  the 
plaintiff  on  behalf  of  himself  and  all  other  the  members 
of  the  olnb  except  the  defendants. 

Paragraph  20  was  as  follows : 

Inasmuch  aa  the  matters  complained  of  in  this  action 
are  in  any  event  matters  relating  to  the  internal  manage- 
ment of  the  clnb,  and  matters  in  respect  of  which  the 
majority  of  the  members  of  the  clnb  can  bind  and  con- 
trol the  minority  of  snch  members,  the  plaintiff  cannot 
nnder  the  ciicnmstancea  aforesaid  maintain  this  action. 

On  the  7th  July  1887  the  plaintiff  delivered  a 
"confession  of  defence,"  in  which  he  confessed 
the  defence  stated  in  paragraphs  16,  17,  18,  and 
20  of  the  defence,  and,  thereupon,  under  Order 
XXrV.,  r.  3,  of  the  Rules  of  Court  1883,  he,  on 
the  9th  July  1887,  signed  judgment  giving  him 
the  right  to  recover  his  costs  of  the  action  against 
the  defendants. 

The  defendants  now  moved  to  have  that  judg- 
ment set  aside  and  the  action  dismissed. 

Benihaw,  Q.C.  and  ArmiUtead,  for  the  defen- 
dants, in  support  of  the  motion. 

Philip  8.  Blokes,  for  the  plaintiff,  contra,  con- 
tended that,  by  paragraph  18  of  the  defence,  the 
defendants  expressly  relied,  as  their  plea  in 
defence  to  the  action,  on  the  ratification  of  their 
acts  by  the  club,  which  ratification  had  taken 
place  since  the  commencement  of  the  action; 
and  that,  on  the  authority  of  Fetter  v.  Gamgee 
(34  L.  T.  Bep.  N.  S.  248;  1  Q.  B.  Div.  666),  this 
amonnted  to  a  waiver  of  all  previous  pleadings 
and  entitled  the  plaintiff  to  proceed,  as  he  had 
done,  under  Order  XXIV.,  r.  3.  He  referred 
also  to 

Ihtnn  V.  Hill,  11  M .  A  W.  470 ; 

Common  Iaw  Procedure  Act  1852,  ss.  68,  69 ; 

Champion  v.  Formby ;  7  Ch.  Dir.  873. 

Beruhaw  replied. 

Kat,  J. — ^In  this  case  the  plaintiff  has  brought 
an  action  which  may  or  may  not  succeed, 
though  it  does  not  seem  a  very  hopeful  one.  It 
is  an  action  on  behalf  of  himself  and  other 
members  of  the  Constitutional  Club  against 
persons  of  very  high  position,  who  are,  I  under- 
stand, the  committee  of  the  club.  In  this  action 
the  plaintiff  has  made  very  offensive  charges 
against  those  gentlemen  on  the  ground  that  they 
have  obtained  profits  out  of  contracts  entered 
into  by  them  on  behalf  of  the  club ;  and  the  plain- 
tiff claims  a  declaration  that  they  have  committed 
breaches  of  trust,  and  are  liable  to  refund  the 
profits  which  they  have  made.  A  defence  has 
been  put  in  which  entirely  denies  all  the  case  thus 
made  against  the  defendants,  and  givns  very  good 
and  reasonable  grounds  why  no  such  relief  as  is 
claimed  should  be  granted.  [His  Lordship  then 
read  the  statements  in  paragraphs  16, 17, 18,  and 
20  of  the  defence,  and  continued  as  follows :] 
Those  statements  the  plaintiff  has  now  confessed, 
and  therefore  they  must  be  taken  as  admitted  on 
both  sides.  Accordingly,  the  ^aintiff  cannot 
maintain  this  action  any  long^er.  That  he  admits, 
but  he  says  this,  which  is  ingenious  certainly : 
that  he  is  entitled  to  avail  himself  of  Order 
XXIV.,  r.  3,  of  the  Rules  of  Court  1883.  That 
rule  provides  that :  "  Whenever  any  defendant, 
in  his  statement  of  defence  .  .  .  alleges  any 
ground  of  defence  which  has  arisen  after  the 
commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence    .    .    .    and 
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may  thereupoa  sifcn  judgment  for  his  costs  op  to 
the  time  of  pleadini;  of  such  defence."     If  the 


rule  stopped  there  the  plaintiff  might  have  derived 
some  benefit  from  his  ingenuity ;  but  it  does  not 
stop  there ;  it  Roes  on  to  say,  "  Unless  the  court 
or  a  judge  shall,  either  before  or  after  the  delivery 
of  such  confession,  otherwise  order."  Now,  the 
present  motion  is  to  set  aside  the  judgment  which 
purports  to  have  been  obtained  under  that  order ; 
and,  looking  at  the  whole  of  the  case,  I  have  to 
consider  whether  that  is  a  course  of  proceeding 
'which  I  ought  to  adopt  or  allow.  By  the  rule 
which  I  have  read  a  discretion  is  given  to  the 
court  in  the  matter,  which  discretion  I  am  now 
called  upon  to  exercise ;  and  the  authority  cited 
to  me  is  the  case  of  Fotter  v.  Qamgee  (34  L.  T. 
Hep.  N.  S.  248 ;  1  Q.  B.  Div.  666).  There  the 
defendants  having  pleaded,  among  other  things, 
the  bankruptcy  of  the  plaintiffs  since  action 
bronght.  Lord  Blackburn  said:  "The  plea  of 
bankruptcy  of  the  plaintiffs  since  action  brought 
is  in  the  nature  of  a  plea  puii  darrein  conliniiance ; 
the  case  of  Dunn  v.  HiU  (11  M.  &  W.  470)  is  au 
authority  for  this,  and  that  by  such  a  plea  the 
defendants  waived  all  previous  pleadings.  How 
that  can  be  said  in  the  present  case,  where,  as  in 
paragragh  18  of  the  defence,  one  of  the  pleas  is 
that,  on  grounds  existing  at  the  time  of  action 
bronght,  the  action  cannot  be  maintained,!  foil  to 
see.  I  am  of  opinion  that  this  is  not  a  case  in 
which  it  is  proper  for  the  plaintiff  to  avail  him- 
self of  the  rule,  because  it  is  not  a  case  in  which 
the  plea  of  a  ground  of  defence  that  has  occurred 
since  action  brought  amounts  to  a  waiver  of  the 
pleas  founded  on  matters  which  occnrred  before 
action.  Accordingly,  this  piece  of  ingenuity  on 
the  part  of  the  plaintiff,  who,  I  observe,  is  a 
solicitor,  ought  not  to  succeed.  I  am  asked  to 
put  an  end  to  this  action  by  a  judgment  now, 
because,  after  the  confession  which  he  has 
delivered,  the  plaintiff  cannot  go  on  with  the 
action.  The  only  remaining  question,  therefore, 
seems  to  be  one  as  to  costs.  I  cannot  try  the 
action  at  the  present  stage,  but  I  am  prepared,  if 
the  parties  assent,  to  give  judgment  dismissing 
the  action  with  costs  since  confession,  and  with- 
out costs  down  to  the  delivery  of  the  confession. 
[Counsel  having  agreed  to  the  action  Ijeing  dis- 
posed of  on  those  terms,  his  Lordship  gave  ]udg- 
ment  accordingly,  but  ordered  the  plaintiff  to 
pay  the  costs  of  the  present  motion.] 

Solicitors:    for    the    plaintiff,    Jamei   White 
Harriton ;  tor  the  defendants,  SamtuA  Spofforth. 


Monday,  May  16. 

(Before  Chittt,  J.) 

Be  WiLLiAH  Makk  Ptbus  (a  Solicitor),  (a) 

Solieiior  and  elierU — Taxation — Lapge  of  a  year 
after  delivery  of  bill — Overcharge — Special  eir- 
eumsianees — Mortgagor's  tolicitor  —  Proeitration 
fee — Scale  charge — General  Order  under  Solici- 
tors' Remuneration  Act  1881 — Sehed.  1,  part  1. 

The  charge  J>y  a  mortgagor's  solicitor  to  his  client 
of  a  scale  fee  "for  negotiating  loan,"  in  addition 
to  the  procuration  fee  according  to  the  scale  paid 
to  the  mortgagee's  solicitor,  not  being  a  charge  in- 
cluded in  the  scale,  is  an  overcharge  amounting 
to  fraud  so  as  to  entitle  the  client  to  an  order  to 

(a)  Baportod  b;  A.  OonoAUB  Sal,  £«).,  Bwitoter-M-lAw. 


tax  on  application  more  than  a  year  after  deli- 
very of  the  bill ;  especially  when  coupled  witk 
the  fait  that  the  solicitor  by  whom  the  overcharge 
was  made  had  not  complied  with  his  clienfa 
instructions  to  have  the  bili  taxed. 

On  the  9th  July  1885  the  solicitor  of  a  mortgaoar 
sent  to  his  client  a  cheque  for  the  ocUanee  i»  \ia 
hands  after  deducting  a  sum  for  his  biU  of  eoeti, 
which  he  inclosed. 

After  the  delivery  of  the  bill  the  Ment  wrote  to  the 
aolieitor  objecting  to  certain  items  in  the  bill,  ansd 
asking  the  solicitor  to  arrange  for  taxcUion  at  hie 
earliest  convenience.  No  steps  were  taken  by  the 
aoUeitor  to  have  the  biU  taxed,  and  on  the  23rd 
Jtdy  1886  the  eUent  instructed  another  soUeitor 
to  apply  for  taxation,  and  a  tammon*  was  itemed 
on  the  Slst  July  1886,  and  therefore  more  ikon  a 
year  after  the  delivery  of  the  bill.  It  appeared 
that  the  original  solieitor  had  not  been  diteharyed, 
but  eontimled  to  act  for  the  client  in  »ome  tmaU 
matters. 

The  transcuilions  in  reepest  of  which  the  bM  of 
costs  arose  consisted  of  raiting  two  several  smsw 
on  the  teeurity  of  certain  freehold  and  leoMikM 
propertiet,  atui  of  substituting  a  legal  for  <m» 
equitable  charge  upon  another  properly.  The 
martga^eet  were  represented  by  separate  soUcitora, 
and  their  charges,  including  the  twtial  proeura- 
tion  fees,  had  been  paid  by  the  mortgagor.  In 
reelect  of  the  first  two  trantactiont,  ike  tdieitor 
dtarged  procuration  feet  for  negotiating  loan  cmd 
feet  for  deducing  tiUe,  ^c,  at  per  the  tcale  fused 
by  the  Solicitors'  Remuneraiion  Act  1881, 
and  in  reepeet  of  the  last-named  irantaciion  fee 
at  mortgagor's  solicitor  as  per  the  scale  fixed 
by  the  Solicitors'  Remuneration  Act  1881. 
According  to  the  evidence  there  had  been  no 
deduction  of  title  in  regard  to  the  last  irantaetion, 
no  abstract  havirtg  been  delivered. 

Held,  that  the  bill  mutt  be  taxed,  cu  charging  a 
tcalefee  which  in  fact  did  not  exist  was  an  over- 
charge amounting  to  fraud  within  the  meaning 
of  the  ride  established  by  the  eases,  notwithttand- 
ing  that  there  had  been  work  done  in  reipeet  of 
the  matter  for  which  the  charge  wot  made. 

Held  also,  that  the  delay  in  taxing  the  bill  had  been 
occatiorted  by  the  solieitor,  who  had  taken  n* 
steps  to  have  the  biU  taxed  when  directed  to  do 
so ;  and  that  that  amounted  to  a  special  cinmm- 
atance  which  would  take  the  case  out  of  the  rtde, 
although  tlte  bill  had  been  delivered  for  over 
twelve  months. 

Ok  the  14th  April  1884  Thomas  Charles  Bell,  on 
behalf  of  Hannah  Bell,  his  wife,  Elizabeth  Ord, 
his  mother-in-law,  and  himself,  instructed  William 
Mark  Pybus,  a  solicitor  who  had  previously  acted  for 
him  in  other  matters,  to  act  as  their  solicitor  with 
respect  to  raising  two  sums  of  money  upon  mort- 
gage  of  certain  freehold  and  leasehold  properties 
belonging  to  them  and  other  transactions  in  which 
they  were  mutually  interested. 

On  the  9th  July  1885  W.  M.  Pybus  sent  to  T.C. 
Bell  a  cheque  for  8232.  15g.  4d.,  the  balance  in  his 
hands  belonging  to  T.  C.  Bell,  after  deducting, 
amongst  other  things,  the  sum  of  1272.  4e.  &d.  for 
his  bill  of  costs.  He  inclosed  an  account  show- 
ing how  such  balance  was  arrived  at  and  also  his 
bill  of  costs,  the  amount  of  which,  1272.  4*.  Sd.,  he 
had  deducted. 

Immediately  after  such  bill  was  delivered  to 
T.  G.  Bell  he  examined  the  same  and  wrote  to 
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W.  M.  Pybaa  objecting  to  several  of  the  charges 
therein  contain^. 

W.  M.  PybuB  replied  defending  the  charges  and 
stating  that  they  were  reasonable. 

A  long  correspondence  followed  in  reference 
thereto,  and  W.  M.  Pybos  consented  to  deduct 
11. 12«.  8d.  and  sent  to  T.  C.  Bell  a  cheque  for  the 
junonnt,  which  he  did  not  return,  although  he 
wrote  that  he  declined  to  accept  it  "  in  settlement 
of  what  I  consider  unreasonable  charges." 

T.  C.  Bell  repeated  his  objections  to  the  charges, 
and  wrote  to  W.  M.  Pybns  requesting  that  the 
same  should  be  taxed  or  referred  to  an  indepen- 
-dent  person. 

On  the  23rd  March  1886  T.  C.  Bell  wrote  to 
W.  M.  Pybas  {inter  alia)  as  follows : 

Beferring  to  oar  former  letters  reqae>tiiit>yon  to  have 
tlM  aooounte  taxed  either  by  the  master  or  an  indepen- 
^ent  person,  I  befr  to  saj  that  we  mn«t  now  hare  this 
attended  to  at  once  and  properly  taxed  by  the  proper 
antborities  for  doing  so.  1  mnst  ask  yon  to  arron^  for 
this  taxation  at  yoor  earliest  oonrenience. 

To  this  letter  T.  C.  Bell  received  no  reply,  and 
W.  M.  Fybus  took  no  steps  to  have  the  bill  taxed, 
.although  he  continued  to  act  as  solicitor  to 
T.  C.  Bell  in  certain  other  small  matters. 

W.  M.  Pybns  having  been  so  instructed  by 
T.  C.  Bell  to  take  the  necessary  steps  to  have  the 
bUl  taxed,  he,  after  waiting  four  months  with  no 
result,  consulted  another  solicitor,  and  on  the 
.23rd  July  1886  instracted  him  to  apply  for  taxa- 
tion  of  the  bill. 

The  transactions  in  respect  of  which  the  bill 
Arose  consisted  of  (inter  aUa)  the  raising  on  the 
flecority  of  certain  freehold  and  leasehold  proper- 
ties belonging  to  T.  C.  Bell,  H.  Bell,  and  E.  Ord, 
of  two  several  sums  of  20002.  each  and  the  giving 
of  a  regular  mortgage  for  about  17502.  in  the 
place  of  an  equitable  charge  for  the  same  amount 
on  a  third  property. 

The  mortgagee  in  each  of  the  two  former  cases 
was  represented  by  a  separate  solicitor,  whose 
oharges,  including  the  usual  procuration  fees,  had 
been  paid  and  satisfied  by  T.  C.  Bell.  The  mort- 
gagees in  the  third  case  were  also  represented 
by  a  separate  solicitor. 

As  a  ground  for  taxation  certain  items  of  over- 
oharge  were  alleged,  and  in  particular  that,  in 
addition  to  the  usual  procuration  fee  to  the  mort- 
gagee's solicitor  in  each  case  "  for  negotiating 
loan,"  as  provided  by  the  scale  of  charges  in  the 
General  Order  (sched.  1,  part  1)  under  the  Soli- 
citors' Kemnneration  Act  1881,  the  bill  contained 
the  following  items  of  charge  calculated  upon  the 
scale : — "  Mortgagor's  solicitor's  fees  for  negotiat- 
ing loan." 

In  reference  to  these  items,  W.  M.  Pybus,  in  his 
affidavit,  stated  that  he  had  told  T.  C.  Bell  that  if 
be  obtained  the  money  (about  which  there  bad  been 
oonsiderable  difficulty)  his  fee  for  negotiating  the 
loan  would  be  precisely  the  same  as  though  he  had 
been  the  mortgagee's  solicitor,  and  T.  C.  Bell 
would  therefore  have  a  double  fee  to  pay ;  to  which 
T.  C.  Bell  replied  that  he  was  willing  to  pay  it. 
^niis  however  was  denied  by  T.  C.  Bell. 

Another  item  objected  to  was  a  fee  of  222. 10«. 
for  "  deducing  title,  perusing  mortgage,  and  com- 
pleting as  per  scale  charge,"  although  no  abstract 
was  delivered,  the  transaction  being,  not  the 
obtaining  of  a  fresh  mortgage,  but  the  snbstita- 
tion  of  one  deed  for  another.' 

A  summons  was  accordingly  taken   oat,  on 


behalf  of  T.  C.  Bell,  H.  Bell,' and  £.  Ord,  asking 
that  it  might  be  referred  to  the  taxing  master  to 
tax  and  settle  the  bill  of  fees,  charges,  and  dis- 
bursements, amounting  to  the  sum  of  1272. 4s.  8d., 
delivered  by  Pybus  to  the  applicants,  and  paid 
by  the  applicants  to  Pybus  or  a  retainer  by 
Pybus  out  of  the  moneys  of  the  applicants  in 
his  hands. 

The  summons  also  asked  for  the  osnal  conse- 
quential directions. 

The  summans  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

B.  F,  Norton  in  support  of  the  summons. — The 
retention  by  the  solicitor,  out  of  money  obtained 
for  his  client,  of  the  amount  of  his  bill  of  costs  is 
not  payment  within  the  meaning  of  the  statute : 

6  &  7  Vict.  c.  73,  s.  41 ; 

Re  Strtet,  22  L.  T.  Bep.  N.  S.  429 ;  L.  Bep.  10  Eq. 
165; 

fie  Btogdon  ;  Xm  parte  Baiter  and  W^e,  56  L.  T.  Bep. 
N.  S.  355. 
[Ohittt,  J. — Your  'snmmona  states  that  the  bill 
was  "  paid  by  the  applicants  to  the  said  William 
Mark  Pybns  by  a  retainer  by  the  said  William 
Mark  Pybns  out  of  the  moneys  of  the  applicants 
in  the  liands  of  the  said  William  Mark  Pybns.] 
If  we  are  precluded  by  the  form  of  our  summons 
from  disputing  the  fact  of  payment,  then  we 
submit  that  the  bill  contains  overcharges  so  gross 
as  to  amount  to  fraud,  and  thus  to  entitle  the 
applicants  to  taxation  notwithstanding  the  lapse 
of  twelve  months  from  payment  of  the  bill.  Ihe 
charge,  as  a  scale  charge,  of  a  procuration  fee  ta 
the  mortgagor's  solicitor,  not  being  one  of  the 
charges  mentioned  in  th  escale  (sched.  1,  part  1), 
in  the  Greneral  Order  under  the  Solicitors'  Be- 
moneration  Act  1881,  is  a  fraudulent  overcharge  r 
as  also  is  the  charge  of  a  fee  for  deducing  the 
title,  and  perusing  and  completing  the  mortgage 
where  no  abstract  was  delivered,  and  there  was 
no  investigation  of  title: 

Be  Laeey  and  Son,  40  L.  T.  Bep.  N.  S.  755;  25  Cb. 
Kv.  301. 

It  is  alleged  by  Pybus  that  the  charge  of  a  pro- 
curation fee  was  assented  to  by  Bell,  but_  no 
agreement  between  a  solicitor  and  his  client 
respecting  the  amount  of  payment  can  be  binding 
unless  in  writing  and  signed  by  both  parties: 
(Attorneys  and  Solicitors  Act  1870,  s.  4.) 

F.  Hoare  CoU  for  W.  M.  Pybus.— If  it  be  ad- 
mitted, as  it  is  by  the  terms  of  the  summons,  that 
there  has  been  payment  of  the  bill,  then  the  appli- 
cation must  fail.  Even  if  the  application  had  been 
made  within  twelve  months  aiter  payment  there 
are  no  special  circumstances  such  as  to  entitle 
the  client  to  taxation.  As  lo  the  procuration  fee, 
it  was  no  part  of  the  duty  of  Pybus  as  solicitor  for 
the  mortgagor  to  negotiate  the  loan,  and  he  is 
entitled  to  remuneration  on  the  scale  rate.  The 
matter  was  one  of  trouble  and  difficulty,  and 
although  there  was  no  actual  delivery  of  an  ab- 
stract there  has  been  a  deducing  of  title  within 
the  terms  of  the  General  Order : 

Ex   parte    The   Jfoyor,  <fe.,   o/  Zondon;    Be   The 

Metropolitan  and  Metropolitan  Dittrict  Bailvoa^ 

Companiei,  56  L.  T.  Bep.  N.  S.  13 ;  34  Ch.  Civ. 

452. 

But  even  if  the  bill  contains  overcharges,  and 

serious  overcharges,  that  is  not  per  se  ground  tor 

taxation  after  twelve  months.    Special  circum- 

I  stances  must  be    pressure   and  manifest   over- 
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charges,  or  overcharges  so  gross  as  to  amount  to 
fraud: 

Be  Lacey  and  Shm  (ubi  ntp.). 

Norton  replied. 

Cbittt,  J. — I  think  that  the  bill  in  this  case 
should  be  taxed.  I  am  quite  clear  that  the  bill 
has  not  been  paid,  and  I,  therefore,  give  leave  for 
the  summons  to  be  amended  in  that  respect. 
Where  a  solicitor  retains  money  it  does  not 
amount  to  a  payment  by  the  client ;  but  if  the 
client  had  accepted  a  cheque  in  satisfaction  of 
the  balance,  it  would  no  doubt  be  equivalent  to  a 
payment.  Here,  however,  the  client  wrote  to  the 
solicitor  to  say  that  he  did  not  accept  the  cheque. 
The  bill  as  it  now  stfcds  appears  to  have  been 
delivered  rather  more  than  a  year  before  any 
application  was  made  to  tax  it.  Under  such 
circumstances  the  general  rule  as  established  by 
the  cases  is  that,  in  order  to  authorise  taxation, 
proof  must  be  g^ven  of  overcharges  so  gross  as 
to  amount  to  fraud.  It  is  upon  this  rule  that  the 
case  in  support  of  the  application  has  been  based. 
Mere  overcharge  is  not  enough,  as  overcharges 
may  have  been  made  in  error.  Mr.  Norton  con- 
tends that  there  are  charges  in  this  bill  amount- 
ing to  fraud ;  but  by  this  it  must  not  be  understood 
that  there  was  any  intention  whatever  on  the 
part  of  the  solicitor  to  commit  fraud.  Besides 
this,  it  is  stated  that  the  solicitor  continued  to 
act,  after  the  delivery  of  this  bill,  for  one  of  the 
applicants.  There  is  also  this  circumstance,  that 
eight  months  after  the  bill  was  delivered,  there 
having  been  correspondence  in  the  meantime, 
in  the  course  of  which  a  series  of  objections  were 
taken  by  the  client  to  several  items,  the  client 
himself  tells  the  solicitor  to  get  the  bill  taxed. 
The  solicitor  does  not  appear  to  have  written 
declining  to  get  the  bill  taxed,  but  in  effect  he 
refused  to  do  so.  The  matter  was  left  alone  until 
after  a  year  had  elapsed,  when  the  client  instructed 
another  solicitor  to  get  the  bill  taxed,  and  he  took 
oat  the  present  snmmons.  I  am  of  opinion  that 
the  overcharges  in  this  bill  are  of  suclt  a  nature 
as  to  justify  me  in  sending  the  bill  for  taxation, 
notwithstanding  the  lapse  of  twelve  months  since 
it  was  delivered.  The  bill  contains  two  items  of 
201.  for  "  mortgagor's  solicitor's  fees  for  negotiat- 
ing loan,"  calculated  upon  the  scale  fixed  by  the 
Solicitors'  Bemnneration  Act  1881.  In  the  scale 
of  fees  no  such  fee  is  payable  to  the  mortgagor's 
solicitor.  There  may  have  been  business  done  in 
negotiating  the  loan  for  which  the  solicitor  is 
entitled  to  charge  in  the  ordinary  way,  but  it  is 
not  work  for  which  he  could  charge  according  to 
the  scale.  On  that  ground  alone,  as  being  an 
overchar^  so  gross  as  to  amount  to  fraud  within 
the  meaning  of  the  rule  to  which  I  have  referred, 
I  ought,  I  think,  to  direct  taxation.  Another 
point  raised  was,  that  the  scale  fee  was  charged 
lor  "deducing  title,  perusing  mortgage,  and 
completing  as  per  scale  charge,"  whereas  no 
abstract  was  delivered,  and  there  had  been  no 
deduction  of  title.  I  should  be  slow  to  order 
t^axation  on  this  ground  alone,  as  in  i2e  Lacey  and 
Son  (4.9  L.  T.  Rep.  N.  S.  766 ;  26  Ch.  Div.  301), 
where  a  similar  cnarge  had  been  made,  and  there 
was  no  deducing  of  title,  the  Court  of  Appeal 
considered  that,  although  the  bill  was  framed  on 
an  erroneous  footing,  and  contained  serious  over- 
charges, there  were  no  sn£Bcieut  special  circum- 
stances to  authorise  taxation.    But  here  the  case 


with  regard  to  delay  is  very  peculiar.  The  Act 
(6  &  7  Vict.  c.  73),  s.  41,  says  nothing  about  over- 
charge amounting  to  fraud,  which  is  a  matter 
that  has  arisen  by  construction  of  law,  but 
authorises  the  court  to  direct  taxation  afrer  pay- 
ment "  if  the  special  circumstances  of  the  case 
appear  to  require  the  same."  I  am,  therefore, 
entitled  to  take  into  consideration  all  special  cir- 
cumstances, and  in  this  case  I  am  bound  to  say 
that  there  are  special  circumstances.  The  delay 
in  making  this  application  has  been  caused  by  the 
solicitor  not  taking  any  steps  to  get  the  biU  taxed 
when  required  by  his  client  to  do  so,  and  by  his 
not  having  written  to  say  that  he  would  not 
submit  to  have  his  bill  taxed.  This,  in  my 
opinion,  is  a  special  circumstance  which  might 
justify  taxation.  The  result,  therefore,  is  that  I 
direct  taxation  of  the  bill,  but  Mr.  Pybus  will  be 
at  liberty  to  carry  in  a  detailed  bill  as  to  the 
procuration  fees,  and  also  as  to  the  222.  lOf .,  if  the 
taxing  master  thinks  that  it  is  not  covered  by  the 
scale  allowance.  The  costs  of  the  snmmons  will 
follow  the  result  of  the  taxation. 

Solicitors  :  PcUtUon,  Wigg,  and  Co.,  agents  for 
Henry  Ellidge  Biehardeon,  Newcastle-on-Tyne ; 
Nash,  Field,  and  WWurs,  agents  for  WiUiam 
Mark  Pybua,  Newcastle-on-Tyne. 


Wednesday,  Aug.  3. 

(Before  Stibuhg,  J.) 

Be  Bdsge;  Qillaxd  v.  Lawbenbon.  (a) 

Defaulting  trustee — Heir-at-lato  of — Statute  of 
Limitationa — Practice— Pleading — B.  S.  G.  1883, 
Order  XIX.,  r.  15. 

A  cestui  que  trust  under  a  will  brought  an  action 
against  the  administratrix  and  the  heir-at-law  of 
the  sole  trustee,  who  had  died  intestate,  to  make 
his  estate  liable  for  the  loss  which  had  accrued  to 
the  trust  estate  owing  to  a  breach  of  trust  eom- 
mitted  by  him.  The  Statute  of  Limitations  was 
not  pleaded,  and  at  the  trial  an  account  was 
directed  on  the  footing  of  the  liabUiiy  of  the  heir. 
He  raised  the  defence  of  the  statute  on  the  farther 
consideration. 

Held,  (1)  that  the  statute  should  have  been  pleaded ; 
and  (2)  that  the  heir-at-law  could   not,  on  th« 

frinciple  of  Brittlebank  v.  Gtoodwin   (L.  Bep. 
Eq.   645),  set  up  the  statute  in  answer  to  a 

claim  arising  out  of  a  breach  of  trust  committed 

by  tlhe  person  whose    estate    had   descended  to 

him. 
The  testator,  James  Dober  Bnrge,  by  his  will 
dated  the  2nd  Sept.  1861,  directed  that  his 
residuary  money  should  be  placed  in  a  certain 
bank,  or,  if  his  trustees  should  think  it  of  any 
advantage,  they  might  place  it  out  on  freehold 
property  with  interest  for  the  same  for  the  benefit 
of  his  sister,  nephews,  and  nieces,  as  therein 
mentioned.  He  appointed  John  Longman  and  two 
other  persons  his  executors  and  trustees. 

The  testator  died  on  the  5th  Sept.  1861,  and 
his  will  was  proved  by  John  Longman  alone,  on 
the  27th  May  1862.  The  residuary  account 
passed  by  Longman  showed  that  he  had  a  balance 
of  706i.  in  his  hands  in  respect  of  the  testator's 
residuary  moneys.  He  did  not  invest  this  money 
as  directed  by  the  will,  and  the  greater  part  of  it 
was  lost. 


(a)  B«portsd  b7  A.  J,  Haix,  Eiq„  BUTl«tei-»t-I«w, 
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John  Longman  died  on  the  30tli  Oct.  1871, 
intestate.  His  heir-at-law  was  the  defendant 
William  Longman,  and  his  next  of  kin  the  said 
defendant  and  the  defendant  Eliza  Lawrenson, 
the  wife  of  the  defendant  Frederick  Lawrenson. 
She  obtained  a  grant  nf  letters  of  administration 
to  the  estate  of  John  Longman,  on  the  6th  Aug. 
1872.  John  Longman  died  possessed  of  some 
personal  estate,  which  was  alleged  not  to  be 
snfBcient  to  satisfy  the  claim  in  respect  of  the 
breach  of  tmst,  and  also  of  some  real  estate. 

The  plaintiff  was  entitled  to  a  share  of  the 
estate  of  the  testator  Barge,  and  on  the  22nd 
Dec.  1869  she  obtained  a  ejant  of  letters  of 
administration  with  the  will  annexed  to  the  estate 
of  the  testator  left  unadministered. 

On  the  16th  Jan.  1880  she  broaght  this  action  to 
obtain  payment  from  the  defendant  F.  Lawrenson 
and  his  wife,  or  one  of  them  personally,  of  what 
shonld,  on  taking  the  account,  appear  to  be  due 
from  them  in  respect  of  the  personal  estate  of  the 
testator  come  to  the  hands  of  John  Longman,  or 
the  said  defendants ;  and  a  declaration  that  the 
-defendant  William  Longman  was  liable  to  account 
to  the  plaintiff  and  the  other  creditors  of  John 
Longman  for  all  moneys  received  by  him  by  sale 
or  mortgage  or  otherwise  in  respect  of  the  real 
estate  of  John  Longman,  and  in  respect  of  the 
rents  and  profits  thereof,  and  accounts  against 
him  on  that  footing. 

The  defendants  deliTered  a  statement  of  defence, 
but  they  did  not  raise  the  question  of  the  Statute 
of  Limitations. 

The  case  came  on  for  trial,  and  a  decree  was 
made  directing  (amongst  others)  an  inquiry  as  to 
the  real  andpersonal  estate  of  which  John  Longman 
died  seised,  and  an  account  of  the  personal  estate 
which  his  administratrix  had  receired,  and  of  the 
moneys  arising  from  the  sale  or  mortgage  of,  or 
charged  upon  the  real  estate  received  by  the 
defendant  William  Longman,  or  on  his  behalf; 
and  it  was  ordered  that  the  real  estate  of  John 
Longman  remaining  unsold  should  be  sold,  and 
the  proceeds  paid  into  court.  Such  sale  was 
subsequently  carried  out  as  directed. 

The  action  now  came  on  on  further  considera- 
tion. 

Femon  B.  Smith  for  the  plaintiff. — I  under- 
stand that  the  defendants  intend  to  raise  the 
Statute  of  Limitations  as  a  defence,  but  it  cannot 
be  set  up  by  an  executor  in  answer  to  a  claim 
founded  on  a  breach  of  trust  by  his  testator,  and 
the  same  principle  applies  in  the  case  of  the  heir- 
at-law  : 

BrittUhank  t.  Goodwin,  L.  Bep.  5  Eq.  545. 
ICoreover  the  Statute  of  Limitations  ought  to  be 
pleaded  if  it  is  intended  to  raise  it  as  a  defence, 
and  it  has  not  been  pleaded  in  this  case,  and  an 
account  has  been  taken  on  the  footing  of  the 
liability  of  the  heir.  I  submit  that  this  defence 
caimot  be  raised  now.    It  is  too  late. 

Dunda$  Oardiner  for  the  defendants. — I  admit 
the  administratrix  cannot  raise  the  defence  of 
the  statute,  but  I  submit  that  the  heir  can. 
Brittlehank  y.  Ooodtoin  did  not  deal  with  the  real 
estate.  The  Act  3  &  4  WiU.  4,  c.  104,  made  real 
estate  descended  to  the  heir  assets  for  simple 
contract  debts,  and  the  plaintiS  is  proceeding 
against  the  heir  under  sect.  6  of  11  Geo.  4  &  1 
Will.  4,  c.  47,  so  that  the  heir  is  in  the  same  posi- 
tion as  if  he  were  proceeded  against  for  a  debt 


of  his  own,  and  can  raise  the  defence  of  the 
statute  : 

Putnam  t.  Bates,  3  Boas.  188. 
The  statute  has  not  been  pleaded,  but  the  state- 
ment of  claim  states  the  facts  upon  which  the 
defence  is  raised,  as  it  shows  that  John  Longman 
died  more  than  six  years  before  the  action  was 
bronght,  and  this  is  a  simple  contract  debt. 
Order  XIX.,  r.  15,  provides  that  a  party  must 
plead  nil  such  grounds  of  defence  or  reply  as  if 
not  raised  would  be  likely  to  take  the  opposite 
party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  oat  of  the  preceding  pleadings.  That 
does  not  apply  to  the  present  case. 
Vernon  B.  Smith  replied. 

Stibliko,  J. — In  this  case  I  think  that  the 
objections  raised  by  Mr.  Smith  to  the  application 
of  the  Statute  of  Limitations  are  good.  The 
action  is  bronght  by  the  legal  personal  repre- 
sentative of  tne  testator  James  Surge,  who 
complains  that  John  Longman,  who  was  trustee 
of  the  will  of  Burge,  was  guilty  of  a  breach  of 
trust  in  his  lifetime.  Longman  died  intestate, 
and  the  defendants  are  his  legal  peraonal  repre- 
sentatives and  heir-at-law.  The  object  of  the 
action  is  to  make  Longman's  real  and  personal 
estate  liable  for  the  loss  arising  from  the  breach 
of  trnst,  and  on  the  hearing  a  decree  was  sub- 
mitted to  which  contained  directions  for  an 
account  of  the  real  and  personal  estate  of  Longman 
received  by  the  defendants.  The  Statute  of 
Limitations  was  not  pleaded,  and  if  that  was  to 
be  raised  it  ought  to  have  been  raised  by  the 
heir-at-law  at  the  trial,  and  he  shonld  not 
have  submitted  to  such  a  decree  as  was  made. 
I  think  that  this  is  a  case  in  which  it  was  neces- 
sary that  the  statute  should  have  been  pleaded, 
because,  if  the  statute  had  been  pleaded,  the  right 
of  action  would  not  have  been  destroyed,  out 
merely  the  remedy  taken  away.  But  on  the 
merits,  too,  I  think  the  defendants  must  fail, 
because  it  seems  to  me  that  the  principle  of  the 
decision  in  Brittlebank  v.  Goodwin  shows  that  in 
such  a  case  the  statute  cannot  be  pleaded  at  all. 
In  that  case  GiSord,  Y.C.,  after  refusing  to 
follow  certain  Irish  cases,  says :  "  I  find  it  laid 
down  most  distinctly,  both  in  this  country  and 
in  Ireland,  and  nowhere  controverted,  that  the 
Statute  of  Limitations  itself  does  not  in  terms 
apply  to  a  liability  for  a  breach  of  tmst ;  and 
that,  so  long  as  the  trustee  himself  is  alive,  he 
never  can  be  heard  to  set  np  the  statute.  The 
liability  of  the  executor,  or  devisee  of  a  testator, 
or  the  administrator  or  heir  of  an  intestate,  does 
not  depend  on  any  new  aisumpsit,  but  originates 
from,  and  depends  entirely  on  the  liability  of  the 
testator  or  intestate.  It  is  a  liability  simply  as 
representing  a  testator  or  intestate  in  respect  of 
the  testator's  or  intestate's  property ;  and  if  the 
testator  or  intestate  could  not  have  set  up  the 
statute,  why  should  those  who  take  his  property, 
subject  to  the  liability  of  paying  his  debts  so  far 
as  that  property  will  extend,  be  heard  to  do  so  f 
If  the  obligation  of  the  testator  or  intestate  be  a 
specialty  debt,  or  a  future  or  a  contingent  debt, 
tne  liabilities  of  those  who  represent  his  personal 
or  real  estate  depend  in  each  case  on  the  nature 
of  his  liability ;  and  if  in  those  cases,  why  nut  in' 
the  case  of  a  breach  of  trustP  Surely  they  all 
rest  on  the  same  principle,  viz.,  that  ihe  extent 
and  nature  of  the  testator's  or  intestate's  debts 
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mnst  regulate  the  administration  of  his  assets ; 
and  that  those  who  take  his  assets  as  volunteers 
must  answer  to  the  extent  of  the  assets  the^ 
iiake,  jnst  as  their  testator  or  intestate  would,  if 
living,  have  been  bound  to  answer."  That  being 
«o,  it  seems  to  me  that  the  principle  of  it  is  that 
the  Statute  of  Limitations  does  not  in  terms  apply, 
and  that  a  court  of  equity  would  not  in  this  case 
apply  it  by  analogy.  Therefore  the  case  of  the 
defendant  fails. 

Solicitors  for  the  plaintiff,  Pecuxjde  and  Ooddard, 
agents  for  H.  T.  Trevanion,  Poole. 

Solicitors  for  the  defendants,  Bangerfidd  and 
Bhjthe,agents  for  Melmoth  and  Bartlett,  Snerbome. 


QUEEN'S  BENCH  DIVISION. 
Monday,  March  7. 
(Before  Mathew  and  Cavi,  JJ.) 
MtJNBo  (app.)  V.  Watson  (resp.).  (a) 
Municipal   law  —  Borough  hye-law  —  Validity  — 
Prohibition  o/  music  in  street — 5   ^  6  Wilt.  4, 
c  76,  8.  90. 
A  bye-law  made  by  tlie  town  council  of  a  borough 
under  6,  ^  6   Will.  4,  e.  76,  ».  90,  provided  that 
every  person  who  in  any  street  sJwuld  sound  or 
play  upon  any  musical  or  noisy  instrument,  or 
should  sing,  recite,  or  preach  in  any  street  withotU 
having  previously   obtained  a  licence  in  vjriting 
from  the  mayor ;  and  every  person  who  having 
obtained  such   licence  should  fail  to  observe  or 
should  act  contrary  to   any  of  the  conditions  of 
tuch  licence,  should  forfeit  and  pay  a  swm  not 
exceeding  twenty  shillings,  and  not  less  than  one 
shilling. 
Held,  that  the  bye-law  was  unreasonable  and  ultra 

vires  and  therefore  void. 
This  was  a  case  stated  by  justices  for  the  borough 
of  Byde,  in  the  county  of  Southampton,  under 
the  statute  20  &  21  Vict.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  court  on  a  question 
■of  law. 

The  case  was,  so  far  as  mnterial,  as  follows : 

Case. 
At  a  court  of  summary  jurisdiction  holden  at 
the  town  hall  in  the  borough  of  Byde  on  the 
•26th  July  1886,  an  information  preferred  by 
Bichard  Watson  (hereinafter  called  "  the  respon- 
dent ")  against  William  Allan  Munro  (hereinafter 
-called  "  the  appellant ")  tor  that  on  the  22nd 
July  1886,  at  High-street,  in  the  said  borough, 
he  did  unlawfully  sing  without  haying  previously 
■obtained  a  licence  in  writing  for  that  purpose 
from  the  mayor  of  the  borough,  contrary  to 
the  bye-laws  of  the  borough,  was  heard  before 
us,  and  the  validity  of  the  bye-law  under  which 
the  offence  was  stated  having  been  questioned  by 
the  appellant,  we  duly  considered  the  objections 
raised,  and,  being  of  opinion  that  the  said  bye- 
law  was  legal,  we  convicted  the  appellant  of  the 
offence  with  which  he  was  charged. 

Upon  the  hearing  of  the  information  it  was 
admitted  or  proved  to  our  satisfaction  as  follows : 
(a)  That  in  pursuance  of  the  Municipal  Cor- 
porations Act  (5  «fc  6  Will.  4,  c.  76),  s.  90,  the  town 
■council  of  the  borough  of  Byde,  in  the  year  1869, 
■duly  made  certain  bye-laws  which  have  been  in 
operation  since    that  time,   and   amongst  those 

(a)  Btported  by  Johifh  Shitb,  Bsq.,  Barrlitar-M-LkW. 


bye-laws    is   the   one  in  question  which,  is    as 
follows : 

Every  person  who  in  an;-  street  shall  sonnd  or  j^lay 
npon  aaj  masioal  or  noisy  instarnment,  or  shall  sing, 
reoite,  or  preaoh  in  stay  street  without  having  preTionaly 
obtained  a  licence  in  writing  from  the  mayor  ;  and  every 
person  who  having  obtain^  snch  lioenoe  shall  fail  to 
observe  or  shall  act  contrary  to  any  of  the  conditions 
of  snch  licence,  shall  forfeit  and  pay  a  anm  not  exceed- 
ing twenty  shillings  and  not  leas  than  one  shilling. 

(b)  The  respondent  is  a  police-constable  of  the 
borough,  and  the  appellant  is  a  member  of  a 
body  of  persons  calling  themselves  "The  Salvation 
Army,"  who  have  a  meeting-house  or  barracks 
in  the  borongh.  A  short  time  before  these  pro- 
ceedings, having  applied  to  the  mayor  for  a  licence 
under  the  above  hye-law,  which  be  declined  to 
give,  the  army,  without  such  licence,  accompanied 
their  parades  with  singing  and  playing,  after  being 
several  times  wamedoy  the  poliou  that  such  con- 
duct was  contrary  to  the  bye-laws,  and  on  the  day 
named  in  the  mformation  it  was  proved  and 
admitted  that  the  appellant  was  singing  with 
others  without  a  licence. 

On  behalf  of  the  appellant  it  was  contended  that 
the  bye-law  in  question  was  illegal,  inconsistent, 
unreasonable,  and  repugnant  to  the  law  of 
England,  and  consequently  such  singing  without 
a  licence  on  the  part  of  the  appellant  was  per- 
fectly legal  and  no  offence  had  been  committed. 

We,  after  hearing  the  evidence  adduced  on 
behalf  of  the  respondent,  and  considering  the 
cases  of  Reg.  v.  PoweU  (51  L.  T.  Bep.  N.  S.  92)  and 
the  judgment  of  Hawkins,  J.  in  the  case  of 
Johnson  v.  The  Mayor,  ^-c,  of  Croydon  (16  Q.  B. 
Div.  709),  and  being  of  opinion  that  the  said  bye- 
law  was  a  necessary  safeguard  against  indiscrimi- 
nate playing  and  singing  in  the  streets,  which  if 
allowed  without  check  would  occasion  annoyance 
to  the  inhabitants  and  be  detrimental  to  the 
interests  of  the  borough,  and  did  in  fact  cause  an 
obstruction  in  one  of  the  principal  thoroughfares, 
and  was  likely  to  cause  a  breach  of  the  peace,  and 
also  being  of  opinion  that  the  bye-law  in  question 
was  not  unreasonable  or  ultra  vires,  convicted  the 
appellant  as  hereinbefore  stated. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is, 
whether  the  bye-law  in  question  was  and  is 
illegal,  unreasonable,  and  contrary  to  the  law  of 
England. 

H  the  court  should  be  of  opinion  that  the  said 
bye-law  is  illegal,  unreasonable,  and  uUra  vires, 
then  the  information  is  to  be  dismissed,  otherwise 
the  conviction  is  to  stand. 

Home  Payne,  Q.O.— The  bye-law  is  unreason- 
able and  uUra  vires  and  therefore  void : 

Johnson  V.   The  Mayor,  tc,  of  Croydon,  16  Q.  B. 
Div.  709. 

The  case  of  Bea.  v.  Powell  (51  L.  T.  Bep.  N.  S.  92) 
is  distinguishable,  the  bye-law  in  that  case  only 
imposing  a  penalty  on  persons  playing  musical 
instruments  in  a  street  alter  having  been  required 
by  a  resident  householder  to  desist.  The  oases  of 
Beg.  V.  The  Mayor  of  Groydon  (ubi  sup.)  and 
Everett  v.  drapes  (3  L.  T.  Bep.  N.  S.  669),  in 
which  a  bye-law  entirely  prohibiting  the  keeping 
of  pigs  was  held  to  be  bad,  are  both  exactly  in 
ppint.     The  only  distinction  between  this  case  and 

IBeg.  V.  The  Mayor  of  Groydon  {ubi  sup.)  is  that 
the  mayor  has  power  here  to  licence  the  playing, 
bat  it  is  submitted  that  the  bye-law  is  not  les-s 
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unreasonable  on  that  acoonnt.  If  the  thing  pro- 
hibited is  a  nniaance  the  mayor  is  permitted  by 
the  bve-law  to  license  a  nuisance  and  the  bye-law 
is  bad  on  that  account ;  if  it  is  not  a  nuisance  the 
bye-law  is  unreasonable  in  prohibiting  it  and 
therefore  bad. 

Charlei,  Q.C.  (with  him  BttUen). — It  is  sub- 
mitted that  this  is  a  proper  authority  to  repose 
in  the  hands  of  the  mayor,  and  that  the  mayor, 
having  the  power  to  licence  whatever  music  may 
be  desirable,  the  bye-law  is  reasonable. 

Matbbw,  J.— I  am  of  opinion  that  the  bye-law 
is  unreasonable.  I  consider  that  the  permission 
to  the  mayor  to  licence  such  music  as  he  may 
think  fit  is  an  additional  objection  to  the  bye-law, 
instead  of  making  it  more  reasonable  than  in  the 
case  of  Beg.  r.  The  Mayor  of  Croydon  (uii  awp.). 
I  think,  therefore,  that  the  conviction  must  be 
quashed. 

Catc,  J. — ^I  entirely  agree.  There  is  no  diffi- 
culty in  drawing  up  a  bye-law  which  will  prevent 
a  nuisance  being  committed,  but  in  the  present 
case  the  town  council  have  unfortunately  gone 
far  beyond  the  suppression  of  nuisances,  and 
extended  their  bye-law  to  all  kinds  of  noises, 
whether  nuisances  or  not,  no  discretion  being 
^ven  to  the  justices  hearing  the  caoe,  who  must, 
if  the  bye-law  is  good,  inflict  a  fine  for  the  in- 
fringement of  the  bye-law,  however  musical  the 
sound  produced  may  be.  As  to  the  power  of  the 
mayor  to  grant  a  licence,  that  part  of  the  bye-law 
gives  him  power  to  legalise  a  nuisance  and  stop  a 
thing  whicn  is  perfectly  innocent. 

Convietion  qwuhed. 

Solicitors  for  the  appellant,  Sanger  and  Burton. 

Solicitors  for  the  respondent,  FardeU  and  Dash- 
wood. 


Monday,  Maireh  21. 
(Before  Skith  and  Gkakthax,  JJ.) 
Hahices  and  adotheb  v.  Kin&.  (a) 
Praetiee  —  County   Court — Amaeal — AgrieuUural 
Holding*  Act  1883  (46  *  47  Ftct.  e.  61),  «.  46— 
County  Court*  Act  1867  (30  ^  31  Viet.  e.  142), 
».  13. 

An  empeal  l%«$  from  a  dension  of  a  Govmty  Court 
judge  in  the  matter  of  a  diepute  heard  and  deter- 
mined by  him  under  the  4Sth  eeetion  of  the  Agri- 
euUural  Holdings  Act  1883  (46  #■  47  Vict.  e.  61), 
under  the  general  power*  of  appeal  contained  in 
the  ISih  section 'Of  the  County  Courts  Act  1867 
(30  ^  31  Ftcfc  c.  142). 
This  was  an  appeal  from  the  decision  of  a  County 
Court  judge  in  a  matter  heard  and  determined 
by  him  nnder  the  provisions  of  the  46th  section 
of  the  Agricultural  Holdings  Act  1883  (46  &  47 
Vict.  c.  61),  which  provides  as  follows  : 

Where  any  dispute  arises  (a)  in  reipeot  of  any  dintremi 
lurinfr  been  levied  oontraiy  to  the  provisioiia  of  this 
Act ;  or  (!i)  aa  to  the  ownership  oi  any  live  etook 
distiained,  or  as  to  the  pries  to  be  paid  for  the  feeding: 
of  Bnoh  stook  ;  or  (c)  aa  to  anv  ouier  matter  or  thing: 
relating  to  a  distress  on  a  holding  to  which  this  Act 
applies :  snob  dispute  may  be  heard  and  determined  by 
the  Connty  Conrt  or  by  a  court  of  snmmary  jurisdiction, 
and  any  snch  CSonnty  Conrt  or  oonrt  of  summary  jnTis- 
diction  may  make  an  order  for  restoration  of  any  live 
stock  or  things  unlawfully  distrained,  or  may  declare 
the  price  agreed  to  be  paid  in  the  case  where  the  price 

(a)  Bepcrtod  ^  ioaau  Bkhb,  £14.,  Barriiter«t-Law. 


of  the  feeding  is  required  to  be  ascertained,  or  may  mak<l. 
any  other  order  which  justice  rnquirea :  any  such  dis- 
pute as  mentioned  in  this  aeotion  shall  be  deemed  to  be 
a  matter  in  which  a  conrt  of  summary  jurisdiction  has 
authority  by  law  to  make  an  order  on  complaint  in 
pursuance  of  the  Summary  Jurisdiction  Acts ;  but  any 
person  a^jgrieved  by  any  decision  of  such  court  of 
summary  jurisdiction  under  this  seotion  may,  on  givine 
such  security  to  the  other  party  as  the  court  may  think 
just,  appeal  to  a  court  of  general  or  quarter  sessions. 

E.  Pollock,  for  the  respondent,  took  a  preliminary- 
objection  to  the  appeal  being  heard. — This  is  a 
matter  heard  and  determined  by  a  County  Court 
under  the  46th  section  of  the  Agricultural  Hold- 
ings Act  1883,  and  that  section,  while  providing 
an  appeal  to  a  court  of  general  or  quarter  sessions, 
in  cases  where  the  matter  is  heard  and  determined 
by  a  court  of  summary  jurisdiction,  gives  no- 
appeal  where  a  County  Court  is  chosen  as  the 
tribunal:'    The  question  of  appeal  being  present 
to  the  mind  of  the  Legislature  when  the  section 
was  under  consideration,  an  express  right  of  appeal 
wonld  have  been  given  from  a  decision  of  a  Countr 
Court,  if  it  had  been  intended  that  there  shoald 
be  such  an  appeal,  and  as  no  such  right  of  appeal 
is  given  it  was  clearly  the  intention  of  the  Legis- 
lature that  the  determination  of  the  County  Court 
judge  in  these  matters  should  be  final. 
Maeatkie  for  the  appellant. 
SuiiE,  J. — I  am  of  opinion  that  the  preliminary 
objection  must  be  overruled.     Kr.  Pollock  has. 
argued  that  there  is  no  appeal  from  the  County 
Court  judge  in  this  case,  because  it  is  a  case  heard 
and  determined  by  him  under  the  46th  section  o£ 
the  Agricultural  Holdings  Act  1883  (46  &  4,7 
Vict.  c.  61),  and  that  section  gives  no  express- 
appeal  in  cases  heard  in  the  Connty  Conrt,  as  it 
does  in  cases  heard  bv  a  court  of  summary  juris- 
diction.   I  do  not  think  that  the  effect  of  the- 
latter  part  of  the  section  is  to  exclude  an  appeal 
from  a  decision  of  a  County  Court  judge.     It 
seems  to  me  that  they  were  necessarily  inserted 
for  another  purpose.     The  words  are  "  Any  such 
dispute  as  mentioned    in   the  section  shall   be 
deemed  to  be  a  matter  in  which  a  court  of  sum- 
mary jurisdiction  has  authority  by  law  to  make 
an   order    on    complaint    in    pursuance    of  the 
Summary   Jurisdiction    Acts ;    but   any  person 
aggrieved    by   any  decision    of   such    court    of 
summary  jurisdiction  under  this  section  may,  on 
giving  such  security  to  the  other  party  as  the 
court  may  think  just,  appeal  to  a  court  of  general 
or  quarter  sessions."     If  those  words  had  not 
been  put  in,  a  question  might  well  have  arisen, 
whether  cnder  the  Summary  Jurisdiction  Act 
and  Bules  the  dispute  was  one  in  which  there- 
was  an  appeal  from  the  court  of  summary  juris- 
diction to  the  court  of  quarter  sessions.    If  that 
was  the  reason  for  the  insertion  of  the  words  I 
have  read,  they  leave  the  point  as'  to  whether 
there  is  an  appeal  from  a  County  Conrt  entirely 
untouched.   I  will  not  go  into  the  original  County 
Court  statute,  because  I  do  not  think  it  is  neces- 
sary to  go  further  back  than  to  the  14th  section  of 
13  &  14  Vict.  c.  61.  That  section  provides  that,  "  If 
either  party  in  any  cause  of  the  amount  to  which 
jurisdiction  is  given  to  the  County  Courts  by  this 
Act" — that  is,  oi  an  amount  not  exceeding  the- 
snm  of  501. — "  shall  be  dissatisfied  with  the  deter- 
mination or  direction  of  the  said  court  in  point  of 
law,  or  npon  the  admission  or  rejection  of  any 
evidence,   such   party   may    appeal,   &c."      Mr.. 
Pollock  sajB  that,  inasmuch  as  the  claim  is  in  this. 
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case  over  501.,  there  is  no  appeal  under  that  Act. 
If  the  matter  rested  there,  he  woald  be  quite  right, 
bat  it  does  not.  The  68th  section  of  the  County  ' 
Courts  Act  1866  (19  &  20  Vict.  c.  108)  gave  a 
further  appeal  "  in  all  actions  of  replevin  where 
the  amount  of  rent  or  damage  exceeds  twenty 
pounds,  and  in  all  actions  for  the  recoveiy  of 
tenements  where  the  yearly  rent  or  value  of  the 
premises  exceeds  twenty  pounds,  and  in  proceed- 
ings in  interpleader  where  the  money  claimed  or 
the  value  of  the  goods  or  chattels,  or  of  the  pro- 
ceeds thereof,  exceeds  twenty  pounds,  and  in  all 
aotiona  where  the  parties  agree  that  the  court 
shall  have  jurisdiction."  In  mv  judgment,  the 
present  case  does  not  come  witnin  any  of  those 
cases ;  but  in  1867  the  County  Courts  Act  of  that 
year  (30  &  31  Vict.  c.  142)  provided  by  the  13th 
section  that "  an  appeal  from  a  decision  of  a  County 
Court  on  the  same  grounds,  and  subject  to  the 
same  conditions  as  are  provided  by  the  14th 
section  of  13  &,  14  Vict.  c.  61,  shall  be  allowed  in 
all  actions  of  ejectment,  and  in  all  actions  in 
which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  in  question,  and 
with  the  leave  of  the  jndge  an  appeal  shall  be 
allowed  in  actions  in  which  an  appeal  is  not  now 
allowed,  if  the  judge  shall  think  it  reasonable 
and  proper  that  such  appeal  should  be  allowed." 
In  my  judgment  that  section  amply  covers  the 

S resent  case,  and  allows  an  appeal  from  the 
ecision  of  the  County  Court  ludge.  I  think, 
therefore,  that  the  preliminary  objection  must  be 
overruled. 

Granthah,  J.  agreed. 

The  appeal  was  then  heard  upon  the  merits. 

Solicitors  for  the  appellant,  Lovdl,  Son,  and 
PMeld. 

Solicitors  for  the  respondent,   Toimg,  J<me$, 
Sobertt,  and  Hale. 


Thunday,  June  16. 

(Before  Lord  Colemdoe,  G.J.  and  Dekhak,   J.) 

The  South  Staffokdshiee  Waterworks  Com- 

PANT  V.  Stone,  (o) 
JPraeiiee — Appeal  from  court  of  $iim,mary  jurisdie- 
tior^—Speetdl  ease — Application  in  writing — The 
Summary  Jurisdiction  Act  1879  (42  ^  43  Viet. 
0.  49),  «.  83^ — The  Summary  Jurisdiction  B^les 
1886,  r.  18. 
An  application  to  a  court  of  eumimary  juritdieOon 
to  ttate  a  tpeeiai  earn  wider  the  33rd  section  of 
tiie   Summary   Jurisdietion  Act    1879  muat    b« 
made  in  writtiig,  and  an  oral  application  to  the 
court  is  insufficient,  the  ISth  rule  of  the  Summary 
Jurisdiction  Rules  1886  being  peremptory  atid 
not  merely  directory. 
This  was  a  case  stated  by  justices  of  the  county 
of  Stafford  under  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49),  s.  33. 

It  appeared  that  during  the  hearing  of  the 
matter  before  a  court  of  summary  jurisdiction,  a 
point  of  law  was  raised  on  behalf  of  the  appellants, 
and  decided  by  the  justices  against  them.  An 
oral  application  was  thereupon  made  to  the 
justices  to  state  a  case,  which  the  justices  granted. 
A  written  notice  of  appeal  was  afterwards  within 
seven  days  served  by  the  appellants  upon  the 
clerk  to  the  justices. 

(a)  Bcpoitad  bv  JOnFH  SillTH,  E«|.  B«riiteiHkt-L»w. 


The  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49),  s.  33,  provides  that 

(1)  Any  person  aegrieved  who  desires  to  qneation  a 
oonyiotion,  order,  determination',  or  other  prooeedinc 
of  a  conrt  of  sommary  ^nrisdiotion  on  toe  ground 
that  it  is  erroneoni  in  point  of  law,  or  is  in  excess 
of  jurisdiction,  may  apply  to  the  court  to  state  a 
special  case  setting  forth  the  facts  of  the  case  and  the 
grounds  on  which  the  proceeding  is  questioned,  and  if 
the  court  decline  to  slate  the  case  may  apply  to  the 
High  Conrt  of  Justice  for  an  order  requiring  the  case  to 
be  stated  ;  and  (2)  the  application  shall  be  made  and 
case  stated  within  such  time  and  in  snch  maimer  aa 
may  be  from  time  to  time  directed  by  rules  under  this 
Act. 

The  18th  rule  of  the  Summary  Jurisdiction 
Rules  1886  provides  that 

An  application  to  a  court  of  summary  jurisdiction 
under  sect.  33  of  the  Summary  Jurisdiction  Act  187^ 
to  state  a  special  case,  shall  he  made  in  writing,  and 
a  copy  left  with  the  clerk  of  the  court,  and  may  be 
made  at  any  time  within  seven  clear  days  from  the  date 
of  the  proceeding  to  be  questioned,  and  the  case  shall 
be  stated  witliin  three  calendar  montiis  after  the  date  of 
the  application,  and  after  the  recognisance  shall  have 
been  entered  into. 

Hv^o  Young  for  the  respondents. — ^The  court  has 
no  jurisdiction  to  hear  the  appeal.  The  18th  rule 
of  the  Summary  Jurisdiction  Bules  1886,  made 
in  pursuance  ot  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict  c.  49),  s.  33,  sub-sect.  2,  clearly 
provides  that  an  application  to  a  court  of  summary 
jurisdiction,  under  sect.  33  of  the  Summary  Juris- 
diction Act  1879,  to  state  a  special  case  shall  be 
made  in  writing,  and  a  copy  left  with  the  clerk 
of  the  court.  In  this  case  no  application  has 
b4en  made  to  the  conrt  in  writing,  and,  a  condition 
precedent  to  the  right  to  appeal  not  having  been 
complied  with,  the  court  has  no  jurisdintinn  to 
hear  the  appeal : 

Peacock  v.  B.,  4  C.  B.  N.  S.  164  ; 
Morgan  r.  Edwards,  29  L.  J.  106,  II.  C. 

There  are  many  cases  in  which  it  has  been  held 
that  in  appeals  from  justices  the  rules  must  be 
strictly  complied  with — e.g..  Ex  parte  Simlcin 
(29  L.  J.  23,  M.  C. ;  2  E.  A  E.  392),  in  which 
it  was  held  that  Sunday  was  to  be  counted  in 
the  two  days  allowed  an  appellant  under  the 
Nuisance  Bemoval  Act  1854  for  entering  into  a 
recognisance.  It  is,  moreover,  a  very  necessary 
provision,  inasmuch  as  parties  who  g^ve  notice 
of  appeal  on  the  spot,  very  frequently  ohan^^ 
their  minds  afterwards.  In  Ex  parte  Ourtie 
(87  L.  T.  Eep.  N.  S.  533 ;  3  Q.  B.  Div.  13) 
a  notice  of  appeal  against  a  conviction  under 
sect.  12  of  the  Licensing  Act  1872  by  two  justices 
cf  the  Cinque  Forts  was  addressed  ^nerally  to 
the  justices  of  the  liberties  of  the  Cmque  Ports, 
without  naming  any  particular  justices,  and  was 
served  upon  the  clerk  to  the  justices  out  of  court, 
and  it  was  held  that  such  notice  and  the  service 
thereof  were  insufficient,  as  not  being  in  com- 
pliance with  the  52nd  section  of  the  Licensing 
Act,  which  requires  notice  of  appeal  to  be  givea 
to  the  "  oourt  of  summary  jurisdiction."  Lush,  J., 
in  his  judgment  in  that  case,  says :  "  The  statute 
says  that  notice  must  be  given  to  the  court  of 
summary  jurisdiction.  That  means,  in  my  opinion, 
the  justices  who  sign  the  conviction.  Then,  again, 
it  is  a  question  whether  the  service  on  tbe  clerk 
was  a  good  service  on  the  justices.  I  am  clearly 
of  opinion  that  it  was  not.  It  is  not  a  duty  of  the 
clerK  to  go  and  find  out  the  justices  and  serve 
them.  It  is  made  a  condition  .of  the  right  to 
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appeal  that  notice  of  it  shall  be  brought  home  to 
I  the  jnsticea  that  thej  may  have  an  opportunity  of 
supporting  their  decision  before  the  court  above." 
Farther,  the  rule  clearly  contemplates  two  docu- 
ments— an  original  to  be  servea  on  the  justices 
and  a  copy  to  be  left  with  the  clerk ;  and  it  is 
impossible  that  a  single  notice  served  on  the 
clerk  can  in  any  sense  satisfy  this  provision. 
The  Slst  section,  which  prescribes  the  pro- 
cedure on  an  appeal  from  a  court  of  summary 
jurisdiction  to  a  court  of  general  or  quarter 
sessions,  provides  that  notice  of  appeal  in 
writing  is  to  be  served  on  the  other  party  and 
on  the  clerk  of  the  court,  and  it  is  submitted 
tbftt  there  is  an  important  distinction  between 
the  Slst  section,  providing  that  notice  shall  be 
served  on  the  clerk,  and  the  33rd,  providing  that 
the  application  shall  be  made  to  the  court,  and  a 
copy  left  with  the  clerk. 

Wills  for  the  appellants. — ^The  rule  is  merely 
directory.  The  Ist  sub -section  of  the  33rd 
section  of  the  Act  provides  that  any  person 
aggrieved  may  apply  to  the  court  to  state  a 
case.  Then  in  the  2nd  sub-section  there  is  a 
collateral  provision  that  rules  are  to  be  made 
directing  the  time  and  manner  for  the  making 
of  an  application.  But  this  sub-section  is  rather 
intended  to  provide  a  procedure,  where  an 
application  has  not  been  made  to  the  court, 
and  the  court  is  not  likely  in  the  usual  course  to 
sit  again  for  some  time,  and  does  not  limit  the 
absolute  right  to  apply  for  a  case  under  the  Ist 
sub-section.  In  this  case  the  application  was 
made  while  the  court  was  still  sitting,  and 
another  application  was  unnecessary.  Secondly, 
if  the  IStn  rule  is  mandatory,  there  was  a  sub- 
stantial compliance  therewith.  The  clerk  of  the 
court  is  an  ofBcer  entitled  and  bound  to  receive 
such  notices.  Ex  parte  Curtis  (ubi  tup.)  is  dis- 
tinguishable, because  there  the  notice  was 
addressed  generally  to  the  justices  of  the  liberties 
of  the  Cinque  Ports.  In  Beg.  v.  The  Jvdge  of  the 
Bloomibury  County  Court  (64  L.  T.  Hep.  N.  S. 
616 ;  17  Q.  B.  Div.  788)  it  was  held  that  an  appli- 
cation  to  the  registrar  of  the  County  Court  was 

?roperly  made  within  the  4th  section  of  the 
'arliamentary  Elections  (Returning  Officers)  Act 
1875,  which  provides  that  an  application  to  tax 
the  charges  of  a  returning  officer  at  a  parliamen- 
tary election  may  be  made  to  the  County  Court 
having  jurisdiction  at  the  place  of  nomination 
for  the  election.  [Lord  Coleridge,  C.J. — There 
one  application  only  is  spoken  of.  Here  the  rule 
states  m  terms  that  the  application  is  to  be  made 
to  some  person  other  than  the  clerk,  and  a  copy 
left  with  the  clerk.  The  rule  cannot  mean  that 
two  papers,  an  original  and  a  copy,  are  both  to 
be  left  with  the  clerk.]  If  the  notice  is  in 
every  case  to  be  served  on  the  justices  who 
^ve  the  decision,  the  person  aggrieved  would 
m  many  cases  be  deprived  by  their  absence 
and  the  impossibility  of  serving  them  with 
notice  of  his  right  to  appeal.  [Lord  Colbkidge, 
CJ.  — If  he  cannot  comply  with  the  law  he 
cannot  appeal.]  The  same  point  was  taken  in 
a  special  case  stated  under  the  2nd  section  of 
20  &  21  Yict.  c.  43,  in  the  case  of  the  Church- 
wardens of  Potton  V.  Brown  (28  J.  P.  408), 
and  there,  the  court  being  equally  divided, 
Crompton  and  Blackburn,  JJ.  thinking  it  a 
condition  precedent  that  the  notice  should  be 
in  writing,  while  Cockburn,  C.J.  and  Shee,  J.  1 


were  of  the  contrary  opinion,  the  appeal  was  heard 
on  its  merits.    He  also  cited 

Reg.  y.  The  Juaticet  of  Bedfordthire,  11  A.  &  B.  134 ; 
Seg.  V.  Eaves,  21  I..  T.  Sep.  N.  S.  829 ;  3»  I..  J. 
70,  M.  C. 

Toung  was  not  called  upon  to  reply. 

Lord  Colebidge,  C.J. — I  am  of  opinion  that  we 
must  decide  this  preliminary  objection  in  favour 
of  the  respondent.  The  objection  taken  is  that 
we  are  not  at  liberty  to  go  into  the  merits  of  the 
appeal,  because  the  appeal  is  given  by  statute, 
and  the  conditions  precedent  prescribed  by  the 
statute  have  not  been  followed.  The  33rd  sec- 
tion of  the  Summary  Jurisdiction  Act  1879  (42  & 
43  Vict.  c.  49)  enacts  by  the  1st  sub-section  that 
"  Any  person  aggrieved,  who  desires  to  question 
a  conviction,  order,  determination,  or  other  pro- 
ceeding of  a  court  of  summai^  jurisdiction,  on  the 
|;round  that  it  is  erroneous  in  point  of  law,  or  is 
m  excess  of  jurisdiction,  may  apply  to  the  court 
to  state  a  special  case  setting  forth  the  facts  of 
the  case,  and  the  grounds  on  which  the  proceed- 
ing is  questioned,  and  if  the  court  decline  to  state 
the  case  may  apply  to  the  High  Court  of  Justice 
for  an  order  requiring  the  case  to  be  stated." 
This  sub-section  therefore  gives  a  general 
enabling  power  to  an  i^grieved  party  to  apply  to 
the  court  of  summary  jurisdiction  to  state  a  case. 
Then  the  2nd  sub-section  says  that  "  The  applica- 
tion shall  be  made  and  case  stated  within  such 
time  and  in  such  manner  as  may  be  from  time  to 
time  directed  by  rules  under  this  Act."  Now,  the 
person  who  by  another  provision  of  the  statute 
18  to  draw  and  give  effect  to  the  rules  is  the  Lord 
Chancellor,  aud  in  pursuance  of  that  provision 
Lord  Herschell  drew  up  and  authenticated  a 
series  of  rules.  They  are  called  the  Summary 
Jurisdiction  Bules  1886,  and  the  18th  rule  pro- 
vides that  an  application  to  a  court  of  summary 
jurisdiction,  under  sect.  33  of  the  Summary  Juris- 
diction Act  1879,  to  state  a  special  case,  shall  be 
made  in  writing,  and  a  copy  left  with  the  clerk  of 
the  court,  and  may  be  made  at  any  time  within 
seven  clear  days  from  the  date  of  the  proceeding  to 
be  questioned,  and  the  case  shall  be  stated  within 
three  calendar  months  after  the  date  of  the 
application,  and  after  the  recognisance  shall  have 
been  entered  into.  Now,  let  us  see  what  was  done 
in  this  case.  The  case  was  being  heard  before  a 
court  of  summary  jurisdiction,  and  during  the 
hearing  of  it  a  point  of  law  was  raised  b^  the 
learned  counsel  who  appeared  for  the  present 
appellants,  and  the  justices  were  asked  to  state 
a  case  if  they  decided  against  the  appellants. 
In  the  result  they  did  so  decide,  and  consented 
to  state  a  case.  But  the  justices  had  no  power  to 
state  a  case  except  in  accordance  with  the  pro- 
visions of  the  Act  of  Parliament.  There  is  no  doubt 
that  they  were  perfectly  willing  to  accede  to  the 
appellants'  request,  but  the  conditions  laid  down 
by  the  statute,  and  by  the  rules  made  in  pursuance 
thereof,  were  not  complied  with.  The  application 
was  made  by  word  of  mouth  in  court,  and  it  can- 
not be  said  that  that  was  an  application  to  a 
court  of  summary  jurisdiction  made  in  writing. 
What  else,  then,  is  there  to  show  that  the  statute 
has  been  complied  withP  An  application  in 
writing  wj«  sent  to  the  clerk  to  the  justices — 
not  to  the  court,  nor  to  the  justices  of  whom 
the  court  was  composed — and  we  are  asked  to 
say  that  that  is  a  sufficient  compliance  .with 
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-the  atatnte  and  the  rnles.  Now,  these  rules  are 
anthorised  by  statute,  and,  after  being  laid  upon 
the  table  of  both  Hoases  of  Parliament  for  a 
specified  time,  have  the  same  force  as  a  statute, 
and  yet  we  are  invited  to  say  tliat  this  18th 
rule  has  been  complied  with  by  sending  the 
original,  or  a  copy,  to  the  clerk  of  the  justices. 
If  the  document  sent  to  the  clerk  was  the  original, 
then  where  is  the  copyP  It  is  manifest  that 
the  rale  contemplates  two  documents,  and  it  is 
not  possible  that  the  same  document  can  be 
both  an  original  and  a  copy.  Under  the  earlier 
Act  by  which  justices  were  empowered  to  state 
a  case  for  the  opinion  of  this  court — I  mean  20  & 
21  Vict.  c.  43,  s.  3 — ^this  point  could  not  have  been 
taken,  because  it  is  there  provided  that  the  party 
dissatisfied  with  the  determination  of  the  justice 
or  justices  may  apply  in  writing  within  three 
days  after  the  same  to  the  said  justice  or  justices, 
the  moaning  of  the  section  clearly  being  that 
the  application  is  to  be  made  to  the  same  justices 
who  gave  the  decision  against  which  it  is  pro- 
posed to  appeal.  In  the  absence  of  authority, 
therefore,  I  think  it  is  perfectly  clear  that  the 
notice  given  in  this  case  is  insufficient.  Is  there, 
then,  any  authority  to  the  contrary  P  The  only 
authority  which  is  said  to  bear  on  the  point  is  the 
case  of  Reg.  v.  The  Judge  of  the  Bloomabury  County 
Court  (54  L.  T.  Bep.  K  8.  616 ;  17  Q.  B.  Div.  788), 
decided  by  my  brothers  Denman  and  Wills,  and 
afterwards  by  the  Court  of  Appeal.  In  that  case 
the  Court  of  Appeal  decided  that  an  application 
made  to  the  registrar  of  a  County  Court,  when  the 
judge  was  not  sitting,  to  tax  the  charges  of  a  re- 
turning officer  at  a  Parliamentary  election  was  pro- 
perly made  to  a  County  Court  within  the  meaning 
of  the  4th  section  of  the  Parliamentary  Elections 
(Returning  Officers)  Act  1875.  But  the  ground 
on  which  it  was  there  decided  that  the  Act  of 
Parliament  had  been  complied  with  was  that  the 
jadge  of  a  County  Court  is  ambulatory,  whereas 
the  registrar  is  not,  but  is  confined  to  his  par- 
ticular court,  where  he  is  bound  to  sit,  and  that 
he  might  be  deemed  to  be  the  court  for  the  pur- 
pose of  receiving  the  application  in  question. 
But  it  is  to  be  observed  that  the  words  of  the  Act 
of  Parliament  on  which  the  decision  in  that  case 
depended  are  very  different  from  those  of  the 
Act  which  we  are  now  discussing.  In  the  present 
case  it  is  clearly  contemplated  tnat  there  shall  be 
two  documents,  whereas  in  the  case  cited  it  was 
not  so.  If  the  Act  of  Parliament  interpreted  in 
that  case  had  said  that  there  should  be  notice  to 
the  court,  and  that  a  copy  should  be  left  with  the 
registrar,  I  very  much  doubt  whether  under 
those  circumstances  the  Court  of  Appeal  would 
have  held  that  a  single  document  complied  with 
the  statute.  It  is  sufficient  for  the  present 
purpose  to  say  that  they  bad  not  to  decide,  and 
did  not  decide  any  snch  point.  The  learned 
connsel  for  the  appellants  also  cited  to  ns 
an  obscure  case  (Tfte  Churchvoardens  of  Potton 
V.  Brown,  28  J.  P.  408).  in  which  the  Conrt 
of  Queen's  Bench  was  equally  divided  in  opinion 
upon  a  similar  point  under  the  earlier  Act  (20  & 
21  Vict.  c.  43, 8.  2),  Crompton  and  Blackburn,  JJ. 
thinking  the  condition  obligatory,  and  Cockbnm, 
C.J.  and  Shee,  J.  being  of  a  different  opinion. 
It  can  only  be  said  that  in  that  case  the  point 
was  not  decided.  Then  there  are  the  cases 
of  Ex  parte  Curtis  (37  L.  T.  Rep.  N.  S.  533; 
3  Q.  B.  Div.  13) ;  Beg.  v.  The  Justices  of  Bedford- 


shire (11  A.  &  E.  134) ;  and  Beg  v.  Eaves  (21  L.  T. 
Rep.  N.  S.  829 ;  89  L.  J.  70,  M.  C,) ;  and  these 
cases  form  together  a  very  strong  body  of 
authority  to  show  that  where  an  application  has  to 
be  made,  or  notice  in  writing  given  to  the  conrt. 
service  on  the  clerk  to  the  justices,  or  on  one  of 
two  justices,  where  two  have  joined  in  the 
decision,  is  insufficient.  With  those  authorities 
I  entirely  agree,  and  I  think  that  where  an  Act 
of  Parliament  says  that  an  application  most  be 
made  to  the  court  in  writing,  and  a  copy  left 
with  the  clerk,  the  Act  means  exactly  what  it 
says,  and  that  an  application  in  writing  must  be 
made  to  the  court,  and  also  a  copy  of  the  applica- 
tion left  with  the  clerk.  We  are  invited  to  say 
that  that  is  not  the  meaning  of  the  Act.  and  I  am 
aware  that  many  rules  have  been  construed  in 
this  manner,  but  it  has  always  been  my  endeavour 
to  give  effect  to  the  words  of  an  Act  of  Parlia- 
ment rather  than  to  that  which  other  persons  may 
think  it  ought  to  have  said.  I  think  we  should 
be  doing  violence  to  every  principle  of  interpre- 
tation, and  really  setting  this  rule  aside,  if  we 
decided  in  the  way  we  are  asked.  The  right  to 
appeal  is  a  creature  of  statute,  and  if  the  condi- 
tions prescribed  by  the  statute  are  not  complied 
with,  then  there  is  no  appeal. 

Desman,  J. — I  am  of  the  same  opinion,  upon  the 
same  grounds.  The  appellant  has,  in  my  opinion, 
not  complied  with  the  conditions  under  which 
alone  ho  has  a  right  to  appeal.  With  respect  to 
the  case  of  Beg.  v.  The  Gotmty  Court  Judge  of 
Bloomsbury  (u&t  sup.),  I  will  only  say  that  the 
words  of  the  statute  are  different,  and  that  the 
case  has  therefore  no  application  here.  There  are 
many  cases  in  which  it  has  been  held  that  provi- 
sions similar  to  this  are  conditions  precedent  to 
the  jurisdiction  of  the  court  to  hear  the  appeal, 
and  cannot  be  waived,  as  for  instance,  Morgan  v. 
Edwards  (29  L.  J.  108,  M.  C).  This  rule  was 
made  by  competent  authority,  and  I  am  of 
opinion  that  the  words  of  the  statute  providing 
that  the  appeal  shall  be  made  in  accordance  with 
the  rule  are  peremptory,  and  not  merely  directory. 

Solicitors  for  the  appellants,  Bwrtoik,  Teaies, 
Bart,  and  Burton,  for  Johnson,  Barclay,  Johnson, 
and  Rogers,  Birmingham. 

Solicitors  for  the  respondents,  Wllkins,  Blyih, 
and  Button,  for  Wright,  Son,  and  HoUint,  Oldbiuy. 


Saturday,  July  23. 

(Before  Lord  Eshxr,  M.R.  and  Lopbs,  L. J.,  sitting 
as  a  Divisional  Court.) 
Adkitt  v.  Hands,  (a) 

Evidenee — Onus  of  proof— Assignment  6i;  debtor  to 
trustee  for  benefit  of  creditors — Interpleader  imim 
between  trustee  and  execution  creduor — OniM  o/ 
proving  irreoocdbUity  of  deed. 

When  a  debtor  has  made  an  cusignment  of  hie  pro- 
perty to  a  trustee  for  the  benefit  of  his  oreJMora 
gen&rdUy,  emd  when  the  trustee  seis  up  this  deed 
of  assignment  against  an  eaeeuHon  creditor,  tJi« 
onus  of  proving  that  the  deed  is  irrevocdble  and 
binding,  at  against  su^h  eMoiMon  creditor,  lie* 
onthetrustee;  that  is,  the  truetee  has  t-o  prove  that 
the  deed  has  gone  beyond  the  stage  of  being 
revocable,  by  showing  that  it  has  b^en  f/tmmuni- 
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eafod  to  a  ertditor,  aitd  aa$«nied  to,  or  at  least 
not  di»$en  ted  from,  by  him.  The  burden  of  giving 
tueh  affirmative  evidenee  Um  <m  the  pereon  setting 
up  the  deed  against  the  tfaeovtitm  creditor . 

Appeai,  from  Peterborough  Comity  Court  on  an 
interpleader  issue. 

Hands,  the  defendant  in  the  interpleader  issue, 
had  brought  an  action  against  one  Mrs.  Dobson 
for  goods  sold,  and  recovered  judgment  therein  in 
Oct.  1886.  Soon  afterwards,  on  the  26th  Oct.,  Mrs. 
Dobson  executed  an  assignment  to  one  Adnitt,  as 
trustee  for  the  benefit  of  all  her  creditors.  This 
assignment  was  not  executed  by  any  creditor,  and 
the  trustee  himself  was  not  a  creditor.  After  the 
assignment.  Hands,  the  execution  creditor,  issued 
a/L/a.,  and  the  sheriff  seized  the  goods.  Adnitt, 
the  trustee,  claimed  the  goods  under  the  deed  of 
assignment,  and  the  sheriff  took  out  an  inter- 
pleader  summons,  which  came  before  a  master  in 
chambers,  who  directed  an  interpleader  issue,  to 
be  tried  in  the  Peterborough  County  Court,  under 
sect.  17  of  the  Judicature  Act  1884.  At  the  trial 
of  the  interpleader  issue  in  the  County  Court 
Mrs.  Dobson  was  called,  and  simply  proved  the 
execution  of  the  deed  of  assignment,  and  no 
further  evidence  was  given  on  either  side. 

The  learned  County  Court  judge  found  that  the 
deed  was  bond  fide,  and  gave  judgment  for  the 
plaintiff. 

The  defendant  appealed. 

Kent  for  the  defendant.  —  The  question  is 
whether  this  is  an  assignment,  good  as  against  an 
execution  creditor.  The  deed  is  a  voluntary  one, 
within  30  Eliz.  c.  5,  and  void  as  against  an 
execution  creditor.  To  make  the  deed  good,  as 
against  the  creditors,  it  is  necessary  that  the 
deed  should  have  been  communicated  to  the 
creditors,  and  assented  to  by  them,  or  at  least  not 
dissented  from  by  them : 

Oomtml  V.  Ltutderdala,  3  Sim.  1 ; 
Aeton  r.  WoodgtUe,  2  ISj.  t  K.  495. 

[LoFES,  L.J. — ^The  question  is,  whether  it  is  re- 
vocable or  not ;  that  is,  whether  it  has  been  com- 
municated to  any  creditor,  and  not  dissented 
from  by  him.] 

Smith  y.  Keating,  6  C.  B.  136 ; 

Barland  v.  Binkt,  15  Q.  B.  713 ;  aO  L.  J.  126,  Q.  B. ; 

W  Jnr.  979 ; 
Biqger*  ▼.  Evam,  5  E.  k  B.  387;  24  L.  J.  705,  Q.  B. ; 
iJnr.  N.  S..  851. 

[The  Court,  having  acquiesced  in  the  view  that, 
as  tfae  result  of  theoe  cases,  to  make  the  assign- 
ment good  as  against  the  execution  creditor,  it  is 
necessary  that  the  assignment  should  have  been 
communicated  to  one  of  the  creditors,  and 
assented  to,  or  at  least  not  dissented  from,  by 
such  creditor,  the  case  now  turned  upon  the 
question  upon  whom  the  onns  of  proving  such 
communication  and  assent  lay.]  I  submit  that 
there  can  be  no  onus  on  the  defendant  to  show 
the  invalidity  of  the  deed.  It  is  for  the  plaintiff 
to  show  that  the  deed  is  irrevocable  and  binding. 
The  mere  production  of  the  deed  does  not  import 
communication.  [Lord  EsREK,  M.E. — ^The  deed 
is  good  under  the  Act  of  Elizabeth,  and  does  not 
the  deed  import  consideration,  till  facts  are 
shown  contra  to  impeach  it  P  ]  There  is  no  express 
authority  on  the  point  upon  whom  the  onus  of 
proof  lies,  in  such  a  case  as  this.  The  claimant 
relies  on  the  deed,  and  it  is  for  him  to  show  that 
the  deed  gives  him  aU  he  waots.    The  fact  of  the 


defendant  being  an  execution  creditor,  as  in  this 
case,  puts  upon  the  plaintiff  the  onus  of  proof. 

O.  O.  Oreentoood  for  the  plaintiff. — It  is  suffi- 
cient if  the  deed  be  communicated  to  any 
one  of  the  creditors,  and  if  the  creditor  do  not 
dissent : 

HarUmd  v.  Binis  (u&i  (up.). 

Enough  has  been  done  here  to  create  the  relation 
of  trustee  and  cestui  que  trust,  and  the  deed  is 
scood  as  {gainst  the  execution  creditor,  and  the 
onus  of  proving  non-communication  lies  upon  the 
defendant.  [Lord  Eshxs,  M.R. — You  put  the 
defendant  in  this  difficulty  :  if  there  be  500  credi- 
tors, the  whole  500  must  be  called  by  the  defen- 
dant ;  even  if  499  were  called,  it  would  not  be  suffi- 
cient.] It  is  sufficient  for  the  plaintiff  to  prove  the 
execution  of  the  deed,  and  this  makes  the  deed 
good  until  the  contrary  is  shown. 

Lord  EsHEB,  M.B. — ^I  am  satisfied  as  to  what  is 
the  law  relating  to  the  present  case.  When  a 
claimant  sets  up  a  deed,  such  as  this,  against  an 
execution  creditor,  a  deed  which  assumes  to  pass 
the  whole  of  a  person's  property  to  trustees  for 
the  benefit  of  his  creditor's  generally,  although 
he  proves  that  the  deed  was  bond  fide,  he  has  not, 
by  that  alone,  done  all  that  he  was  bound  to  do. 
If  that  is  all  he  does,  he  only  shows  that  there  is 
a  bond  fide  intention  to  distribute  his  property 
amongst  his  creditors,  which  would  be  merely  an 
arrangement  between  him  and  the  trustees,  and 
revocusle,  and  therefore  not  good  as  against  an 
execution  creditor.  Hq  must  go  a  step  further, 
and  show  that  it  is  irrevocable ;  and  he  can  show 
this,  by  showing  that  the  deed  has  been  com- 
municated to  one  of  the  creditors,  and  not  dis- 
sented from  by  him,  which  would  raise  the  relation 
of  trustee  and  cestui  que  trust.  Then  comes  the 
question,  upon  whom  does  it  lie  to  give  this 
evidence  P  When  a  fact,  which  it  is  necessary  to 
prove,  lies  within  the  knowledge  of  one  party,  so 
that  he  can  give  affirmative  evidence  of  it,  and 
the  other  party  has  no  knowledge  of  the  fact,  then 
the  party  who  has  the  affirmative  knowledge  of 
the  tact  is  bound  to  prove  it.  Therefore,  it  is  for 
a  claimant,  who  sets  up  a  deed  of  this  kind,  to 
give  some  evidence  to  show  that  the  deed  has 
gone  beyond  the  stage  of  being  revocable,  that  is, 
that  it  has  been  communicated  to  a  creditor  and 
not  dissented  from  by  him.  Hence,  in  this  case, 
if  the  deed  is  to  be  taken  to  be  a  bond  fide  deed 
(and  there  is  no  evidence  to  the  contrary),  it  still 
lies  on  the  claimant  to  show  that  it  has  been  so 
communicated,  and  not  dissented  from.  Upon 
this  point  there  has  been  a  miscarriage;  andf  as 
to  this  point  we  must  send  it  back  to  the  learned 
County  Court  judge  to  decide  the  matter,  and  we 
send  it  back  with  our  decision  that  the  onus 
lies  on  the  claimant  to  give  such  affirmative 
evidence. 

Lopes,  L.J.— I  agree  that  this  is  an  honest 
deed.  The  question  is  whether  it  is  revocable  or 
not.  The  law,  I  take  it,  is  that  a  deed  of  this 
kind  is  irrevocable  if  communicated  to  the 
creditors  and  not  dissented  from.  Most  unfor- 
tunately, in  this  case,  that  question  has  not  been 
raised,  and  it  is  right  that  the  case  should  go  bfKsk 
to  have  this  point  determined.  I  agree  with  what 
the  Master  of  the  Rolls  has  said,  as  to  the  burden 
of  proof  in  such  cases.  It  was  for  the  plaintiff  to 
show  that  the  deed  was  good  as  against  an  exeon- 

Digitized  by  VjOOQ  IC 


872-Voi.  Lvn.,  N.  sj 


THE  LAW  TIMES. 


[Nov.  12,  1887. 


Peob.1 


Teknaxt  and  0THEB8  V.  Crqss — ^In  tbe  G}ood8  of  Jakz  Tuknxk. 


[Prob. 


tion  creditor,  which  he  can  do,  by  showing  that  it 
is  irroTOcable. 

Caae  remitted  to  the  County  Court,  toith  the 
intimation  th<U  the  burden  of  proving  that 
the  deed  i*  irrevoedble  and  binding  aa  againtt 
the  execution  creditor  lies  on  the  claimant. 
Solicitors  for  the  plfuntiff,  HatchM-Jones  and 
Co.,  for  Ackert,  Peterborongh. 
Solicitor  for  the  defendant,  John  Sonde. 


PROBATE,  DIVOECB,  AND  ADMiaALTY 

DIVISION. 

PEOBATE  BUSINESS. 

Nov.  25  and  28, 1886. 

(Before  Burr,  J.) 

TxiTNAiiT  AHD  OTHEKS  V.  Ckoss  (Thobold  inter- 
vening), (a) 

Probate  action — Plea  of  undue  influence — Interven- 
tion— Two  tete  of  costs  ordered  against  defen- 
dants. 

In  a  probate  action,  in  which  tlte  will  was  upheld, 
where  an  intervener  had  been  cited  by  the  defen- 
dants to  appear,  and  was  charged  with  undue 
influence,  the  Court,  in  granting  probate  of  the 
toUl,  condemned  the  defendants  in  the  intervener's 
costs  in  addition  to  those  of  the  plaintiffs. 

The  plaintiffs,  as  executors,  proponnded  the  last 
will  and  testament  of  John  Cross,  deceased. 

The  defnndanta,  the  only  next  of  kin,  pleaded 
(inter  alia)  that  the  said  will  was  obtained  by  the 
undue  influence  of  Mrs.  Thorold,  the  residuary 
legatee  and  chief  beneficiary  nnder  it,  and  they 
cited  her  to  see  proceedings. 

She  appeared,  and  pleaded  denial  of  the  undue 
influence.  The  suit  was  set  down  for  trial  with  a 
special  jury,  but  at  the  hearing  and  before  the 
jury  were  sworn  all  opposition  to  the  will  was 
■withdrawn. 

The  jury  were  then  sworn,  and  the  will  having 
been  formally  proved,  th^  found  for  the  plain- 
tiffs. 

Bntt,  J.  pronounced  for  the  will,  with  costs. 

Lockteood,  Q.C.,  for  the  intervener,  Mrs. 
Thorold,  asked  for  her  costs.  She  had  been  made 
a  party  to  the  proceedings  at  the  instance  of  the 
defendants,  and  the  nature  of  the  charge  brought 
against  her  rendered  it  most  desirable  that  she 
should  appear  by  separate  counsel. 

Inderwuik,  Q.C.  for  the  defendants. — The  invari- 
able practice  of  the  court  is  to  allow  only  one  set 


of  costs. 


Cur.  adv.  vuU. 


Nov.  28. — Butt,  J. — ^Although  I  find,  on  inquiry, 
that  it  is  not  in  accordance  with  the  general 
practice  to  allow  more  than  one  set  of  costs,  yet, 
considering  the  exceptional  circumstances  of  this 
case,  I  shall  make  an  order  that  the  intervener 
have  her  costs.  Not  only  was  she  a  party  largelv 
interested  in  the  suit,  but  she  was  charged  with 
having  procured  this  will  by  undue  influence, 
and  no  special  circumstances  were  brought  to  my 
attention  to  show  that  she  might  have  been  quite 
easy  in  her  mind  in  leaving  her  case  in  the  hands 
of  the  executors.  I  therefore  make  an  order 
condemning  the  defendants  in  the  intervener's 

costs. 

<•)  Baported  I7  H.  Dtmar-OusnaoOK,  Smt,,  VnMnm-^i^litM. 


Solicitors  for  plaintiffs  and  for  the  intervener, 
Mrs.  Thorold,   Horn  and  Frond*. 

Solicitors  for  defendants.  Cole  and  Jackson. 


Tiiesday,  Bee.  7,  1886. 

(Before  Btjtt,  J.) 

In  the  Goods  of  Jane  Tubkeb. 

Administration — Wife's    estate — Husband's  bank- 
ruptcy— Bight  of  trustee  in  his  bankruptcy  to 
administer — Bankruptcy  Act  1883  (46  Sr  47  VicL 
e.  62),  s.  U~Grant— Probate  Act  (20  |-  21  Vict. 
e.  77),  s.  73. 
The  right  of  a  husband  to  adminieler  to  his  wife't 
eHate  does  not  vest  in  the  trustee  under  his  bank- 
ruptey. 
TheMtebemd  of  a  deceased  intettate  left  England, 
and  wa*  adjudicated  bankrupt  b^ore  his  wife's 
death. 
The  Court  refused  the  appUeaiion  of  the  iruatee 
appointed  under  his  bankruptcy  to  regard  ike 
hueband^s  right  to  administer  to  his  w^e's  estate 
as  property  divisible  among  his  creditors  under 
sect.  44  of  the  Bankruptcy  Act  of  1883,  but  made 
a  grant  of  administration  to  the  wife's  estate  to 
the  trustee,  under  sect.  73  of  the  Court  of  Probate 
Act  1858. 
Ok    the    3lBt   March  1886   the    intestate,  Jane 
Turner,  died  at  Over  Darwen,  in  the  county  of 
Lancaster,  leaving  her  husband,  Shepherd  Tamer, 
her  sunriving. 

The  sole  estate  of  the  deceased  consisted  of  a 
sum  of  201.  due  from  the  Prudential  Life  Assur- 
ance Company. 

In  1883  Shepherd  Turner  left  this  conntrv  for 
America,  and  was  now  resident  at  New  Brighton, 
in  the  State  of  Pennsylvania. 

On  the  4th  Oct.  1886  Shepherd  Turner  was 
adjudicated  a  bankrupt,  and  Henry  Whalley,  the 
present  applicant,  was  duly  appointed  the  trustee 
nnder  his  bankruptcy. 

The  husband  had  not  taken  any  step  to  obtain 
administration  to  his  wife's  estate,  nor  had  he 
been  served  with  a  citation  in  reference  to  the 
present  application. 

R.  H.  Pritehard,  on  behalf  of  the  trustee  in 
bankruptcy,  moved  that  letters  of  administration 
to  Mrs.  Tamer's  estate  be  granted  to  him.  A 
husband  is,  by  law,  entitled  to  administration  to 
his  wife's  estate,  and  that  is  property,  within  the 
meaning  of  sect.  44  of  the  Bankruptcy  Act  1883, 
which  would  vest  in  the  trastee  appointed  under 
the  husband's  bankruptcy,  and  would  be  divisible 
ateong  the  creditors  of  the  husband.  Sub-sect. 
2  of  the  second  part  of  sect.  44  was  relied  on : 
Bankrupt's  property  divisible  amongst  creditors 
shall  comprise  "  the  capacity  to  exercise  and  to 
take  proceedings  for  exercising  all  such  powers  in 
or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankrupt  for  his  own 
benefit  at  the  commencement  of  his  bankruptcy, 
or  before  his  discharge,  except  the  right  of 
nomination  to  a  vacant  ecclesiastical  benefice." 

Butt,  J. — I  am  of  opinion  that  the  right  of  the 
husband  to  administer  to  his  wife's  estate  is  not  a 
right  which  passes  to  the  husband's  trustee  in 
bankruptcy.  The  section  of  the  Bankruptcy  Act 
of  1883,  to  which  I  have  been  referred,  seems  to 
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me  to  be  limited  to  rights  which  a  bankrupt  may 
exercise  for  his  own  benefit,  and  for  his  own 
benefit  alone.  Thifi  is  not  sach  a  right,  and  is, 
therefore,  not  vested  in  the  trustee  in  bankruptcy. 
The  applicant  is  not  entitled  to  the  grant  on  the 
grouudis  he  puts  forward.  Under  the  circum- 
stances, however,  I  think  a  grant  may  go  to  him 
under  the  73rd  section  of  the  Court  of  Probate 
Act,  and,  as  the  estate  is  so  small,  I  shall  not 
require  the  husband  to  be  cited. 

Solicitors:  S.  Doyle  and  8on»,  for  Walnuiley 
and  Kay,  Darwen. 

Saturday,  Jan.  15. 

(Before  the  Prbsisknt.) 

In  the  Groods  of  Tuohpson.  (a) 

Adminittraiion — Existence  of  deceased  not  clearly 
defined,  and  dates  of  birth  and  death  unknown — 
Hearsay  evidence — Bedarations  of  deceased's 
mother — Grant. 

The  Court  allowed  the  birth  and  death  of  a  child, 
as  to  whose  estate  it  was  sought  to  obtain  letters  of 
administration,  to  be  proved  by  affidavits  of  an 
old  nurse  and  of  an  old  friend  of  the  family, 
setting  forth  declarations  of  the  alleged  child's 
mother. 

Oh  the  30th  April  1806  a  settlement  was  executed 
in  contemplation  of  a  proposed  marriage  between 
Harmadnke  Thompson  and  Eliza  Mana  Cowling. 
The  marriage  tooK  place  on  the  Ist  May  1806, 
and  by  indentures  of  lease  and  release  made 
between  the  same  parties,  and  dated  respectively 
the  15th  and  16th  Oct.  1806,  the  eighth  share  of 
certain  hereditaments  and  premises  (for  which  a 
capital  sum  of  10002.  was  afterwards  substituted, 
in  pursuance  of  a  power  contained  in  the  settle- 
ment) was  settled  upon  trust,  for  division,  aft^r 
the  death  of  both  the  said  Marmaduke  Thompson 
and  Eliza  Maria  Thompson,  his  wife,  among  all 
the  children,  issue  of  the  said  marriage. 

Marmaduke  Thompson  died  on  the  Ist  May 
1846,  and  Eliza  Maria  Thompson  died  on  the  3rd 
Dec.  1849,  leaving  issue  surviving  them  an  only 
child,  Eliza  Honnetta,  the  wife  of  J.  D.  Taylor. 

Eliza  Henrietta  Taylor  was  bom  in  April  1814, 
and  died  in  1876,  and  her  husband,  J.  D.  Taylor, 
died  in  1886,  in  which  latter  year  a  suit  was  insti- 
tuted in  the  Chancery  Division  for  the  administra- 
tion of  the  trusts  of  the  settlement. 

The  trustees  of  the  settlement  had,  in  the  year 
1854,  paid  into  the  Court  of  Chancery  a  sam  of 
money  representing  the  fund. 

In  the  course  of  the  Chancery  proceedings, 
dnring  the  inquiry  before  the  chief  clerk,  there 
appeared  to  be  reason  for  believing  that  there  had 
been  born  issue  of  the  marriage  of  Marmaduke 
and  Eliza  Maria  Thompson,  a  son,  but  that  be 
had  died  before  the  birth  of  the  daughter  Mrs. 
Taylor. 

The  executors  of  Mr.  Taylor,  the  present  appli- 
cants, who  had  obtained  letters  of  administra- 
tion to  the  estate  of  Mrs.  Taylor,  and  also  a 
grant  de  bonis  non  to  the  estate  of  Marmaduke 
Thompson,  applied  for  administration  of  the  estate 
of  the  alleged  son  of  Marmaduke  and  Eliza  Maria 
Thompson,  the  chief  clerk  having  intimated  that 
he  shonld  require  this  to  be  done. 

The  only  evidence  of   the  child  ever  having 

(a)  Bepoitad  bj  B.  busbiT-OnAZUSOOK,  Km).,  BarrinietHU-Lkir. 


existed  was  contained  in  affidavits  made  by 
Harriet  Mitcham,  an  old  nurse,  and  by  Mrs. 
Aston,  an  old  friend  of  the  family.  These  stated 
that  Eliza  Maria  Thompson  frequently  had  told 
them  that  she  had  had  a  boy,  and  that  he  had 
died  at  the  age  of  twelve  months,  and  beforfe  the 
daughter  (afterwards  Mrs.  Taylor)  was  bom. 

Neither  deponent  could,  however,  recollect  the 
name  of  the  child,  or  the  date  of  its  birth  or 
death. 

Affidavits  were  filed  to  the  effect  that  search 
had  been  made  in  the  register  of  all  the  churches 
in  the  neighbourhood  of  which  the  parties  were 
known  to  nave  resided,  but  no  entry  of  the  birth 
or  death  of  such  a  child  had  been  discovered. 

Advertisements  had  also  been  inserted,  in 
which  offers  of  a  reward  were  made  for  these  certi- 
ficates, but  without  result. 

Bayford,  Q.C.,  for  the  appellants,  stated,  in 
replv  to  a  question  by  the  President,  that  the 
fund  would  pass  into  the  same  hands,  in  the  event 
of  the  grant  being  made,  as  it  would  otherwise, 
but  not  through  the  same  channel  or  in  the  same 
character.  He  further  said  that  it  should  be  made 
to  appear,  on  the  face  of  the  grant,  that  the  child 
was  bom,  and  that  he  died,  before  the  birth  of  the 
daughter. 

The  President  said  he  saw  no  difficulty  in 
making  the  grant.  The  evidence  was  plainly 
admissible.  It  was  evidence  as  to  statements 
made  by  a  deceased  member  of  the  family,  and 
there  appeared  no  reason  to  doubt  the  genuine- 
ness of  tne  above  statements.  The  grant  would 
therefore  go,  and  in  it  the  child  would  be  defined, 
by  giving  the  surname — Christian  name  unknown 
— born  after  the  date  of  the  marriage,  and  died 
before  April,  1811,  the  date  of  the  birth  of  the 
daughter. 

Solicitors :  Lindo  and  Co. 


DIVOECB  BUSINESS. 

Tuesday,  Aug.  3,  1886. 

(Before  Bctt,  J.) 

Leeds  v.  Leeds,  (a.) 

NuUUy — Variation  of  settlements — Extinction  of 

reversionary  interests — Betransfer  of  property. 
After  a  decree,  declaring  a  marriage  null,  the  Court, 
upon  n.  petition  for  variation  of  settlements,  made 
an  order  that  the  property  brought  into  settlement 
should    be    reconveyed    to    the   parties,  in   the 
proportion  in  which  they  had  respectively  eon- 
triSuted  to  the  settled  funk,  and  freed  from  dU  the 
trusts  of  the  settlement. 
A.  (falsely  called  M.)  v.  M.  followed. 
This  was  a  petition  for  variation  of  settlements, 
following  upon  a  decree  of  nullity  of  marriage,  at 
suit  of  the  wife. 

A  sura  of  about  12,0001.,  contributed  by  the 
parties  in  about  equal  shares,  was,  by  an  ante- 
nuptial settlement,  made  in  contemplation  of  the 
intended  marriage,  conveyed  to  trustees  upon  the 
usual  trusts,  with  reversionary  interests  to  each 
party  in  the  fund  brought  into  settlement  by  the 
other. 

The  petitioner,  the  wife,  now  asked  that  the 
interests  of  each  party  in  the  property  brought 

(a)  Beported  br  H.  DDRLiT-aaAXlBSOOK,  Bw).,  BanliMr-at-Law. 
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into  settlement  by  the  other  might  be  ex- 
tingnished,  and  dealt  with  as  if  the  other  party 
were  dead ;  and,  farther,  that  the  trustees  might 
be  ordered  to  reconyey  to  the  petitioner  the 
property  broaght  into  settlement  by  her. 

The  registrar  reported  in  favonr  of  the  first 
portion  of  the  prayer  of  the  petitioner,  bnt,  as  to 
the  latter  part,  he  left  the  Court  to  decide. 
_  Sir  J.  P.  Beane,  Q.O.,  on  behalf  of  the  peti- 
tioner, now  moved  the  conrt  that  the  registrar's 
report  be  confirmed,  and  that  an  order  be  made 
on  the  tmstees  that  they  reconvey  the  petitioner's 
proportion  of  the  settled  fand  to  her.    He  cited 
A,  (fsJsely  eaUed  K.)  t.  X.,  10  P.  Diy.  178. 
G.  A.  Middhton,  contra. — The   conrt    has  no 
power    to  make    an   order  as    to  reconveyance. 
The  effect  of  snch  an  order  will  be  to  saddle  the 
hnsband  with  the  costs  of  reconveyance.    If  re- 
conveyance is  necessary,  the  tmstees  can  do  it 
without  an  order  from  this  court. 

Butt,  J.,  in  delivering  judgment,  said  the  real 
question  was,  whether  this  court  had  the  power  to 
do  what  the  petitioner  asked.  He  had  come  to 
the  conclusion  that  it  had  that  power,  and,  in 
that  belief,  he  had  formerlv  decided  the  case 
which  had  now  been  referred  to  in  the  course  of 
the  argument  addressed  to  him.  It  would  be 
extremely  inconvenient  for  this  court  to  carry  out 
only  a  portion  of  the  arrangement,  which,  it  was 
E^!;i«ed  on  all  hands,  wonld  best  serve  the  interests 
of  parties,  and  to  leave  them  to  go  to  the  Chancery 
Division  to  complete  it.  He  (the  learned  judge) 
adhered  to  the  opinion  he  had  expressed  in  the 
case  of  A.  (falsely  called  If.)  v.  M.  (10  P.  Div..  178), 
and  acceded  to  the  prayer  of  the  petitioner. 

Order  at  prayed. 

Solicitors  for  petitioner,  Currie,  WiUiamt,  and 
WiUianu. 

Solicitors  for  respondent,  Booty  and  Bayliffe. 


litis.  It  is  only  in  the  case  of  two  parties  putting- 
their  heads  together  to  cheat  the  solicitor  who 
has  acted  for  one  of  them  that  any  settlement 
arrived  at  between  them  is  bad  as  against  the 
solicitor.  The  taxed  costs  only  amount  to  151. 
more  than  the  solicitor  has  received.  He  cited 
The  Hope,  49  L.  T.  Bep.  N.  S.  158 ;  8  F.  Div.  IM. 
The  remedy  of  the  solicitor  is  against  this  lady  or 
her  husband  at  common  law  for  necessaries: 
(New  Bales,  r.  15a.) 

Inderwiek  in  reply. 

Butt,  J. — It  is  impossible,  under  the  circum- 
stances, that  I  can  make  this  order.  I  never  saw 
a  case,  however,  which  less  justified  any  show  of 
right  eons  indignation  on  the  part  of  the  husband 
and  wife.  The  injunction  was  formerly  granted 
under  very  different  circumstances  to  the  present. 
There  is  no  evidence  that  the  husband  and  wife 
are  coUnding.  I  mast  therefore  refuse  to  renew 
the  injunction  or  to  appoint  a  receiver. 

Solicitor  for  the  applicant,  B.  F.  Bichardi. 

Solicitors  for  the  nnsband,  George  Brown,  8c»r 
and  Vardy. 

Solicitor  for  the  wife,  F.  W.  Beyndda. 


Tuetdatf,  Nov.  23, 1886. 

(Before  Butt,  J.) 

Hawbs  r.  Hawks,  (a) 

Judicial   separation — Suhteqaeni  reeotieiliation — 

Jnieritn  injunction  againgt  hutband — Benemal — 

Coils. 
A  judicial  eeparation  having  heen  prorunmeed  hy 

ihia  court  at  the  suit  of  the  wife,  am  interim  in- 
junction viae  obtained  agaitut  him  to  restrain 

him  fro7n  dealing  with  certain  of  his  property 

Subsequently  a  reeoneiliaiion  took  plaeeoetween 

the  Misbarid  and  wife.     The  solicitor  who  had 

been  acting  for  the  wife  now  applied  to  have  that 

injunction  continued  until  a  receiver  of  the  pro- 
perty should  be  appointed,  or  until  the  balance  of 

his  costs  should  be  paid. 
The  Court  refused  to  continue  the  injunction,  or  to 

appoint  a  receiver. 
Inderwiek,  Q.C  {Searle  with  him)  for  the  applicant, 
the  former  solicitor  to  the  petitioner. 

Bargrave  Beane,  for  the  wife,  opposed  the 
application. 

0.  Scott,  for  the  husband,  also  opposed. — On 
Ifov.  5,  the  petitioner  gave  notice  to  her  then 
solicitcn-,  the  present  appucsnt,  to  stop  all  further 
proceedings.    A  plaintm  or  petitioner  is  domvMU 

(a)  B«port(d  by  B.  Dubut  Obaiibkook,  Sag.,  B»nrMsF«t-I«w.   I  (a)  Bsportad  by  H.  Dutbn.OluxiBBpOK,  Eaq.,  B>njMar.«t-lAw. 
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Tuesday,  Nov.  23,  1886. 

(Before  Butt,  J.) 

Thoiusok  v.  Thoiosok.  (a) 

Divorce  suit — Wife's  petition — Dismitsal — Befusal 

of  wife's  eoels. 

At  the  hearing  of  a  miitfor  divorce  preferred  by  the 

wife,  the  charges  of  cruelty  were  withdravm,  and 

those  of  adultery  were  found  to  be  not  proved,  the 

petition  being  accordingly  dismissed. 

The  question  as  to  the  wife's  costs  was  reserved  for 

further  argument. 
No  order  had  been    made   upon  the  husband  to 

secure  any  gum  for  his  wife's  costs. 
The  Court,  after  hearing  counsel  for  both  the  patrtxea, 
now  refused  to  order  the  respondent  to  pay  the 
costs  of  the  petitioner. 

This  was  a  motion  as  to  the  wife's  costs  in  a  suit 
in  which  she  was  not  successful. 

Middleton  for  the  petitioner. — The  application 
was  made  pro  formd  at  the  hearing,  so  as  to  be 
within  the  provision  of  rule  169  Divorce  Court 
Bules  1875,  which  provides,  that,  in  cases  where 
the  decision  of  the  judge  or  the  verdict  of  the 
jury  are  against  the  wife,  no  costs  of  the  wife,  of 
and  incidental  to  such  hearing  or  trial,  shall  be 
allowed  as  against  the  husband,  except  such  as 
shall  be  applied  for  and  ordered  to  be  allowed  by 
the  judge  at  the  time  of  snch  hearing  or  trial. 
Rule  158  enables  the  wife,  upon  summons,  to 
obtain  from  the  judge  or  one  of  the  r^strars  ma 
order  against  her  hnsband  for  payment  into  conrt, 
or  for  security,  of  such  a  sum  as  the  judge  or 
the  registrar  may  deem  sofiScient  to  cover  the 
wife's  costs  of  suit ;  and  the  court  is  in  the  habit 
of  directing  that  the  wife  shall  not  have  more 
costs  allowed,  as  against  her  husband,  than  the 
sum  which  has  been  ordered  to  be  paid  into  ooort 
or  secured,  as  the  case  may  be.  [Bdtt,  J. — ^The 
decision  of  the  Court  of  Appeal  in  the  case  of 
Bobertson  v.  Robertson  (45  L.  T.  Bep.  N.  S.  237  ; 
6  P.  Div.  119)  has  altered  that  practica]    No 
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snch  order  had,  however,  been  made,  in  the 
present  case,  against  the  husband.  In  the 
nnraported  case  of  Denning  t.  Denning,  where 
the  wife  sued  for  a  judicial  separation,  on  the 
ground  of  the  adultery  of  her  husband,  and  he 
alleged  condonation  by  the  wife,  which  plea  was 
established  and  the  petition  dismissed,  tne  court 
gave  the  wife  who  had  failed  the  whole  of  her 
costs.  [Butt,  J. — ^Ton  want  a  stronger  authority 
that  Denning  v.  Denning,  because  in  that  case 
the  husband  was  convicted  of  the  offence, 
whereas,  in  the  present  instance,  he  has  been 
foand  not  guilty.] 

Walton,  for  the  respondent  (the  husband),  cited 
KeaU  V.  Keats  and  Montezuma  (1  Sw.  &  Tr.  336), 
which  was  the  case  of  a  husband's  petition,  in 
answer  to  which  the  wife  pleaded  condonation, 
but  failed  to  establish  that  defence.  An  applica- 
tion was  made,  at  the  trial,  for  the  wife's  costs,  no 
order  with  reference  to  costs  having  been  made 
against  the  hnsba'nd  during  the  earlier  stages  of 
the  suit.  The  Court  held,  that  if  the  wife  has 
brought  her  case  to  a  hearing,  however,  and 
failed,  the  husband  should  not  !:«  made  liable  for 
her  costs. 

Middleton  in  reply. — Robertson  v.  Eohertson 
{ttbi  sup.)  was  qualified  by  the  remarks  of  the 
learned  President  in  the  case  of  Smith  v.  Smith 
and  others  (46  L.  T.  Rep.  N.  S.  696 ;  7  P.  Div.  84). 
[Butt,  J. — ^AU  that  is  very  well,  as  to  the  case 
of  a  hnsband  forcing  a  wife  into  court ;  but 
the  wife  came  here  voluntarily,  in  the  present 
case.]  The  petitioner  asks  for  no  costs,  incurred 
in  rwpect  of  the  charge  of  cruelty  which  was 
withdrawn;  but,  with  regard  to  the  charges  of 
adultery,  although  this  court  has  held  them  not 
sufficiently  proved,  yet  the  evidence  raises  a  case 
of  the  gravest  suspicion  against  the  hnsband,  and 
the  petitioner  does  ask  for  her  costs  on  that  issue. 

BcTT,  J. — This  is  a  case  in  which  the  wife  has 
charged  the  hnsband  with  cruolty  and  adultery ; 
the  charges  of  cruelty  were  withdrawn,  and  those 
of  adultery  were  held  by  me  to  be  not  proved, 
although  there  were  strong  suspicions  against  the 
husband.  I  do  not  think  that  that  is  sufficient 
for  me  to  order  the  wife's  costs  to  be  paid  by  the 
husband.  I  must  therefore  refuse  the  applica- 
tion. 

Solicitors  for  the  petitioner,  Chester,  Mayherr, 
Broome,  and  OriMtJies. 

Solicitors  for  the  respondent,  J.  E.  and  JET.  Seott, 
agents  for  Boht.  Broxon,  Newcastle-on-Tyne. 


Jan.  18  and  Feb.  3. 
(Before  the  President.) 
Smith  v.  Smith  and  Graves,  (a) 
Dworee — Variation  of  settlements — Agreement  of 
the  parties  to  terms  of  registrar's  report — Objee- 
tion  6y  trustees — Refusal  of  court    to    confirm 
registrar's    report,    recommendA-ng    division    of 
corpus  of  settled  funds. 
A  husband,  by  a  post-nuptial  settlement,  assigned 
certain  property  to  trustees,  on  trusts  to  pay  the 
income  to  himself  for  his  life  or  until  forfeiture, 
then  to  his  wife  for  her  life,  but  during  coverture 
for  her  separate  use,  and  after  her  death  and  in 
default  of  issue,  if  petitioner  should  die  without 

«)  Baported  by  H.  DoBLBT-OBAznaooXiEiq,,  Burliter4kt-I«w. 


having  forfeited  his  interest,  upon  trust  for  siich 
persons  as  would  be  entitled  upon  an  intestacy  ; 
ttiU,  in  the  event  of  the  husband  forfeiting  his 
interest,  upon  trust,  after  such  forfeiture,  at  the 
absolute  discretion  of  the  trustees  to  pay  the  in- 
come, or  any  part  thereof,  and  without  anticipa- 
tion, towards  the  maintenance  of  the  husband  and 
any  future  wife  of  his,  and  any  issue  by  her. 
Three  years  after  executing  this  settlement  the  hus- , 
band  became  bankrupt,  and  thereby  incurred  a 
forfeiture  of  his  interest,  and  a  compromise  was 
effected,  with  the  sanction  of  tlie  Chancery  Divi- 
sion, by  which  a  portion  of  the  settled  fund  was 
assigned  to  the  trustee  appointed  under  hie  bank- 
ruptcy, and  his  rem,aining  interest  wou  assigned 
to  the  trusteee  of  the  settlement. 
The  marriage  was  subsequently  dissolved  on  the 
ground  of  the  wife's  misconduct,  and  a  petition 
fcr  variation  of  settlements  was  presented,  where- 
upon the  registrar  recommended  that  the  trusts 
of  the  settlement  should  be  extinguished,  and  that 
seven-twelfths  of  the  corpus  of  the  fund  should  be 
paid  to  the  husband,  and  the  remaining  five- 
twelfths  to  the  wife. 
To  this  proposition  both  the  husband  and  w\fa 
agreed,  but,  upon  the  objection  of  the  trustees,  the 
Court  refused  to  eonfirm  the  report,  or  to  allow  the 
corpus  of  the  fund  to  be  divided,  but  ordered  that 
five-tweVths  of  the  income  arising  tlierefrom 
.  'should  be  paid  to  the  wife,  and  that  in  all  other 
particulars  the  trusts  of  the  settlement  should 
stand. 
This  was  a  motion  to  confirm  the  registrar'ti 
report  on  a  petition  for  variation  of  settlements. 

On  the  22nd  June  1886  the  husband  obtained 
a  decree  absolute,  dissolving  his  marriage  with 
the  respondent  on  the  ground  of  her  adultery. 
There  was  no  issue  of  the  marriage. 
On  the  9th  June  1877,  the  petitioner,  by  a  post- 
nuptial settlement  made  between  himself,  the 
respondent,  and  certain  trustees,  assigned  to  the 
trustees  certain  property  upon  trusts  (inter  alia) 
to  pay  the  income  "to  himself  for  his  life,  or 
until  he  should  assign,  charge,  or  incumber  tho 
interest  or  dividendfl,  or  some  part  thereof,  or 
should  do  or  suffer  something  whereby  the  same, 
or  part  thereof,  would,  through  his  own  act  or 
default,  or  by  operation  or  process  of  law  or 
otherwise,  if  belonging  absolutely  to  him,  become 
vested  in  some  other  person  or  persons,"  and, 
after  the  determination  of  the  trust  declared 
in  favour  of  the  petitioner,  to  pay  the  same 
interest,  Ac,  "to  the  respondent  for  life,  but 
during  coverture  for  her  separate  use,"  and,  after 
the  death  of  the  respondent,  in  default  of  issue, 
to  hold  the  fund,  if  petitioner  should  die  without 
having  forfeited  his  interest  under  the  trusts, 
upon  trust  for  such  persons  as  would  be  entitled 
had  he  died  intestate  and  without  having  been 
married  to  the  respondent ;  but,  if  petitioner 
should  forfeit  his  interest,  upon  trust,  after  for- 
feiture, at  the  absolute  discretion  of  the  trastees, 
to  pay  the  income,  or  any  part  thereof,  and 
without  anticipation,  towards  the  maintenance  of 
the  petitioner  and  any  future  wife  of  his,  and  of 
any  issue  of  his  by  her. 

In  1880  the  petitioner  incurred  a  forfeiture  by 
becoming  bansmpt,  and,  in  an  action  in  the 
Chancery  Division,  a  compromise  was  arrived  at, 
with  the  sanction  of  the  court,  the  trustees  of  tho 
settlement  paying  to  the  trustee  in.bankmntcy 
Digitized  by  LjOOQIC 
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two  BTims  of  6652.  and  280Z.  respectively,  and  the 
trustee  in  bankruptcy  assigning  to  the  trustees 
of  the  settlement  all  other  the  bankrupt's  interests 
under  the  settlement. 

The  property  now  actually  subject  to  the  trusts 
of  the  settlement  consisted  of  10002.  London  and 
South-Western  Railway  Preference  Stock,  665J. 
Great  Western  Railway  Preferred  Stock,  and 
2002.  Stock  of  the  East  and  West  India  Dock 
Company. 

The  registrar,  in  his  report,  recommended  that 
the  trusts  of  the  settlement  should  be  extin- 
guished, and  that  the  capital  should  be  divided  in 
the  proportion  of  seven-twelfths  to  the  petitioner 
and  five-twelfths  to  the  respondent. 

Bargrave  Deane,  for  the  petitioner,  moved  to 
confirm  the  registrar's  report. 

Fitzgerald,  for  the  respondent,  assented. 
Chapman,  for  the  trustees,  opposed. — The  trust 
in  favour  of  the  next  of  kin  cannot  be  revoked  : 

Paul  T.  Paul,  47  L.  T.  Bep.  N.  S.  210;  20  Cb.  Dir. 
742. 

In  that  case  it  was  so  held,  and,  further,  that 
although  there  was  no  possibility  of  issue,  the 
husband  and  wife  together  were  not  entitled  to 
the  corpus  of  the  settled  fund.  In  the  present 
instance  there  is  the  farther  trust  in  favour  of 
any  issue  by  a  possible  second  marriage.  This 
trust  could  not  be  revoked,  any  more  than  that 
in  favour  of  the  next  of  kin. 

Bargrave  Deane  in  reply. — In  Paul  v.  Paul 
there  was  no  divorce.  This  court  has  been  in 
the  habit  of  making  such  orders  as  we  now  ask 
for.  [The  President. — I  do  not,  myself,  remember 
having  been  called  upon  to  make  such  an  order.] 
Butt,  J.  has  made  such  orders,  and  has  been 
upheld  in  the  Court  of  Appeal : 

Ponnmby  V.  PotMonby,  51  L.  T.   Bep.  N.  S.  174; 
9  P.  DiT.  122. 

The  question  in  that  case  was  whether  or  not 
the  court  had  power  to  apportion  the  corpus,  or 
only  to  deal  with  the  interest.  [The  Phesides  t. 
— Butt,  J.  did  not  apportion  the  corpus.  The 
Court  of  Appeal  said  he  had  the  power  to  do  so, 
but  he  exercised  his  discretion  by  only  dealing 
with  the  income.]  In  A.  (otherwise  11.)  v.  M. 
(10  P.  Div.  178),  and  in  Leedt  v.  Leede  (ante, 
page  373)  and  other  nullity  cases,  there  being 
no  marriage,  the  deed  would  be  null.  [The 
Pbesibemt.  —  The  effect  in  those  cases  was  to 
put  the  parties  in  the  status  quo  ante.  It  is 
perfectly  obvious  that,  in  the  exercise  of  my 
discretion,  I  ou^ht  not  to  allow  the  husband 
and  wife  to  divide  the  spoils,  if  thereby  any 
other  parties  would  be  prejudiced.] 

Fitzgerald  also  replied. — The  corpus  has  been 
already  reduced  from  30002.  to  18002.  by  an  ordei 
of  the  Court  of  Appeal.  The  interests  of  the 
next  of  kin  are  very  remote,  and  it  becomes, 
therefore,  a  matter  for  the  reasonable  discretion 
of  this  court.  The  late  Master  of  the  Bolls,  in  a 
similar  case,  said  that  the  interests  of  the  parties 
should  be  consulted.  [The  Pbesidint.  —  The 
reasons  for  that  judgment  do  not  appear.  One 
cannot  help  doubting  whether  this  was  a  good 
assignment  at  all ;  hence  the  compromise.  How- 
ever, I  understand  your  point  to  be  that  the  in- 
terests of  the  next  of  kin  of  the  husband  are  so 
remote  a  contingency  that  it  ought  not  to  aSect 
my  decision.]    And  the  registrar  points  out,  in 


his  report,  that  it  is  for  the  interests  both  of  the 
husband   and  wife    that  the    money  should  b« 

•^^^•^  Ot^.  adv.  vuU. 

Feb.  1. — The  Pkesident. — This  was  an  appli- 
cation to  confirm  the  report  of  the  registrar 
upon  the  question  of  variation  of  a  settlement. 
It  was  a  petition  by  a  husband  against  his  wife  for 
dissolution  of  marriage,  and  a  decree  absolute  has 
been  pronounced.  It  now  appears  that  a  post- 
nuptial settlement  had  been  executed  between  the 
petitioner  and  the  respondent,  by  which  certain 
money  was  brought  into  settlement  by  the 
husband,  the  income  being  reserved  to  him  for  life, 
in  the  first  instance,  but  provisions  were  made  as 
to  the  application  of  the  income  for  the  benefit  of 
the  wife,  in  the  event  of  the  petitioner  doing  any- 
thing by  which  his  interest  would  be  forfeited, 
and  then  with  powers  to  the  trustees  to  apply  the 
income  for  the  benefit  of  the  petitioner's  lamily, 
and  with  certain  ultimate  trusts  for  the  benefit  of 
the  petitioner's  next  of  kin,  and  also  for  the 
benefit  of  the  children  of  any  second  marriage. 
A  litigation  took  place  as  to  the  validity  of  the 
settlement,  which  came  on  before  the  late  Master 
of  the  Bolls  (Sir  George  Jessel),  and  he  sanctioned 
a  compromise,  by  which  the  trustee  under  the 
bankruptcy  of  the  petitioner  and  the  trustees  of 
the  settlement  were  forced  to  make  a  division  of 
the  settled  property,  and  now  the  question  comes 
for  my  consideration  whether  a  further  division 
of  that  portion  which  remained  in  the  hands  of 
the  trustees  of  the  settlement  may  be  made,  the 
husband  and  wife  having  come  to  an  arrangement, 
by  which  it  is  proposed  that  the  trusts  shall  be 
altogether  extinguished,  and  five-twelfths  of  the 
corpus  of  the  fund  be  paid  to  the  wife,  and  seven- 
twelfths  to  the  petitioner.  On  the  motion  coming 
on  before  me,  the  trnsteoR  objected,  and  I  am  ot 
opinion  that  they  established  good  g^rounds  for 
their  objection  to  the  husband  and  wife  dividmg 
the  property  between  them.  In  the  first  place, 
this  settlement  was  irrevocable ;  it  could  not  be 
put  an  end  to  by  agreement  between  the  peti- 
tioner and  his  wife,  while  they  were  man  and 
wife,  and  I  see  no  reason  why  I  should  any  further 
disturb  the  terms  of  the  settlement  than  appears 
to  me  to  be  necessary  to  do  justice  in  the  case. 
The  effect  of  the  arrangement  between  the 
husband  and  wife  is,  that  he  is  willing  that  bis 
wife  should  have  the  absolute  control  and  power 
of  spending  five-twelfths  of  the  property,  in  con- 
sideration of  his  getting  the  liberty  of  spending 
the  remaining  seven-twelfths.-  But  it  appears  to 
me  that  justice  would  be  done  by  allowing  the 
wife  to  have  the  income  of  five-twelfths  of  the 
property,  and  the  trusts  to  remain  in  full  force 
and  effect.  This  is  the  order  that  I  make :  thob 
the  trustees  pay  to  the  wife,  during  her  life,  the 
income  of  five-twelfths  of  the  settled  property, 
and  that,  in  all  other  respects,  the  settlement 
remain  undisturbed. 

Solicitors  for  petitioner,  Bolton,  Bohbint,  and 
Busk. 

Solicitors  for  respondent.  Knight  and  BatMW. 

Solicitors  for  trustees,  Freeman  and  Bofhamley. 
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June  10, 11,  22,  29,  and  July  9. 

(Present :  The  Ri^ht  Hona.  Lords  Hobhousb  and 
Macsaghten,  Sir  Barnes  Peacock,  Sir  B. 
BA66AU.AT,  and  Sir  B.  Couch.) 

Bank  or  Tobonto  v.  Lambb. 

Merchants'  Bank  of  Canada  v.  Lambb. 

Canadian  Bank  of  Comhebcb  v.  Laxbx. 

'Novcn  Bkitish  Mebcantile  Insukance  Cokfant 

V.  Lambe.  (a) 

ON  appeal  fboh  the  coubt  of  queen's  bench  fob 

lower  CANADA,  QUEBEC. 

Imw  of  Canada — British  North  America  Act  1867 
(30  Vict.  c.  3) — Dominion  Parliament  and  Pro- 
vincial LegUlalures — Power  of  taxation — Direet 
taxes. 

The  British  North  America  Act  1867  (30  Vist.  e.  3) 
by  sects.  91  and  92  distributes  the  whole  field  of 
legislative  authority  between  the  Parliament  of 
Canada  and  the  provincial  Legislatures.  Sect. 
92,  class  2,  gives  the  provincial  Legislatures 
power  to  impose  direct  taxation  within  the 
province  in  order  to  the  raiting  of  a  revenue  for 
provincial  purposes.  An  Act  of  the  provincial 
legislature  imposed  (inter  alia)  a  tax  upon 
banks,  varying  with  the  paid-up  capital,  and  an 
additional  sum,  for  each  ofice  or  place  of  business. 
Sect.  91  gives  to  the  Parliament  of  Canada 
exclusive  legislative  authority  in  respect  of  (2) 
the  regulation  of  trade  and  commerce,  (3)  the 
raising  of  money  by  any  mode  or  tyriem  of 
taxation,  (15)  banking,  ineorporaiion  of  bavJes, 
and  the  isttie  of  paper  money. 

In  the  case  of  a  bank  whose  prinoipal  place  of 
business  was  outside  the  limits  of  the  province, 
though  it  had  an  agency  within  the  province  : 

Held  (affirming  the  judgment  of  tJie  court  below), 
that  the  Act  of  the  provincial  Legislature  fell 
within  sect.  92,  class  2,  and  was  not  ultra  vires. 

The  general  power  in  sect.  91  (3)  cannot  override 
the  partictuar  power  in  sect.  92  (2). 

Citizens  loRnrance  Company  of  Canada  v.  Parsons 
(45  L.  T.  Bep.  N.  S.  721  ;  7  App.  Oas.  96) 
Jfolloioed. 

If  on  the  due  construction  of  the  Act  a  legislative 

fower  falls  within  the  powers  of  the  Provincial 
legislature  as  defined  hy  sect.  92,  its  existence 
cannot  be  disputed  because  it  ma/y  be  open  to 
abuse,  or  may  limit  the  range  which  otnerwise 
would  he  open  to  the  Dominion  Parliament. 
A  ta»  need  not  be  general  to  be  "direet  "for  legal 
purposes. 

These  were  four  appeals  from  judgments  of  the 
majority  of  the  Court  of  Queen's  Bench  for  the 
province  of  Quebec,  Lower  Canada  (Bamsay, 
Tessier,  and  Baby,  JJ.,  Dorion,  C.J.,  and  Cross,  J. 
dissenting),  who  had  reversed  judgments  of  the 
Superior  Court  (Rainville,  J.). 

The  four  appeals  involved  the  same  points,  and 
■were  heard  together. 

The  question  was  whether  the  provincial  statute 
46  Vict.  c.  22,  passed  by  the  Legislature  of  the 
province  of  Quebec,  imposing  a  tax  upon  the 
appellant  companies,  was  ultra  vires,  as  not  being 
within  the  powers  conferred  upon  the  provincial 
Legislature  by  sect.   92  of    the  British  North 

(aj  Beported  by  C.  E.  Ualou,  Eiq.,  Barii(MT.»t-L»w. 
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America  Act  1867  (30  Vict.  o.  8),  and  being  in  con- 
travention of  the  powers  conferred  by  sect.  91  of 
that  Act  upon  the  Parliament  of  Canada. 

Kerr,  Q.C.  (of  the  Canadian  Bar)  and  K.  Digby, 
for  the  Bank  of  Toronto,  contended  that  the 
provincial  Act  wns  void  because  the  tax  sought 
to  be  imposed  was  not  a  "  direct  tax  within  the 
province  "  within  the  meaning  of  sect.  92,  sub-sect. 
2  of  the  Imperial  statute,  30  Vict.  c.  3.  Further, 
it  was  contrary  to  the  provisions  of  sect.  91, 
which  reserves  "  the  regulation  of  trade  and 
commerce,"  "  the  raising  of  money  by  taxation," 
and  the  subject  of  "  banks  and  banking  "  for  the 
consideration  of  the  Parliament  of  Canada.  They 
cited 

The  Attomeu-Oeneral  for  Quebec  v.  Qu«en  Insurance 
Company,  38  L.  T.  Bep.  N.  S.  897 ;  8  App.  Cas. 
1090; 
The  Attomey-Oaneral  for  Quehec  v.  B«<<I,  52  L.  T. 

Bep.  N.  S.  393 ;  10  Apo.  Cu.  141 ; 
Hodge  y.  The  QuMti,  SO  L.  T.  Bep.  N.  8. 801 ;  9  App. 

Cas.  117  : 
Cetena  Sulphur  Company  v.  Nicholson,  85  L.  T. 

Bep.  N.  S.  275 ;  1  Ex.  Dir.  428 ; 
OilbeHton  v.   Ferguston,  46  L.  T.  Bep.  N.  S.  lOj  7 

Q.  B.  Div.  562 ; 
Sulley  T.  Attomey-Oeneral,  5  H.  &  N.  711 ;  29  L.  J. 

461,  Ex. ; 
Attorney-Oeneral  v.  Aletander,  31  L.  T.  Bep.  N.  S. 

694 ;  L.  Bep.  10  Ex.  20 ; 
Dobier.  Temporalities  Board,  46  L.  T.  Bep.  N.  S.  1 ; 

7  App.  Cas.  136 ; 
Citisens  Insurance  Company  v.  Parsons,  45  L.  T. 
Bep.  N.  S.  721 ;  7  App.  Cas.  96 ; 
and  the  following  American  authorities  : 
Bylton  T.  United  States,  3  Dallas,  171 ; 
Veazie  Bank  v.  Fenno,  S  Wallaoe,  588 ; 
Pacific  Insurance  Company  v.  Soule,  7  Wallaoe,  433 ; 

1  Kent's  Commentaries,  p.  405j 
Osbom  T.  United  States  Bank,  9  Wheaton,  738 ; 
Railroad  Company  v.  Psniston,  18  Wallaoe,  34. 

Cohen,  Q.C.  and  W.  W.  Kerr  appeared  for  the 
Merchants  Bank  of  Canada. 

Blake,  Q.C.  (of  the  Canadian  Bar)  and  Jeune  for 
the  Canadian  Bank  of  Commerce. 

Kerr,  Q.C.  (of  the  Canadian  Bar)  and  W.  W. 
Kerr  for  the  North  British  Mercantile  Insurance 
Company. 

Oeoffrion,  Q.C.  (of  the  Canadian  Bar)  and 
ilcLeod  Fullarton,  who  appeared  for  the  respon- 
dent in  all  the  cases,  were  not  called  upon  to 
address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

July  9. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Hobhouse. — These  appeals  raise  one  of 
the  many  difficult  questions  wnich  have  come  up 
for  judicial  decision  under  those  provisions  of 
the  British  North  America  Act  1867  which 
apportion  legislative  powers  between  the  Parlia- 
ment of  the  Dominion  and  the  Legislatures  of 
the  provinces.  It  is  undoubtedly  a  case  of  g^eat 
constitutional  importance,  as  the  appellants' 
counsel  have  earnestly  impressed  upon  their 
Lordships.  But  questions  of  this  class  have 
been  left  for  the  decision  of  the  ordinary  courts 
of  law,  who  must  treat  the  provisions  of  the  Act 
in  question  by  the  same  methods  of  construction 
and  exposition  which  they  apply  to  other  statutes. 
A  number  of  incorporated  companies  are  resisting 
payment  of  a  tax  imposed  by  the  Legislature  oi 
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Quebec,  and  four  of  tfaem  are  the  present  appel- 
lants. It  will  be  convenient  first  to  deal  with 
the  case  of  the  Bank  of  Toronto,  which  was 
argned  first.  In  the  year  1882  the  Quebec 
Legislature  passed  a  statute  entitled  "  An  Act  to 
impose  certain  direct  tases  on  certain  commercial 
corporations."  It  is  thereby  enacted  that  eveiy 
banK  carrying  on  the  business  of  banking  in  this 
province ;  every  insurance  company  accepting 
risks  and  transacting  the  business  of  insurance 
in  this  province;  every  incorporated  company 
canyiug  on  any  labour,  trade,  or  business  in  this 
province ;  and  a  number  of  other  specified  com- 
panies, shall  annually  pay  the  several  taxes 
thereby  imposed  upon  them.  In  the  case  of 
banks  the  tax  imposed  is  a  sum  varying  with  the 
paid-up  capital,  and  an  additional  sum  for  each 
office  or  place  of  business.  The  appellant  bank 
was  incorporated  in  the  year  1866  by  an  Act  of 
the  then  Parliament  of  Canada.  Its  principal 
place  of  business  is  at  Toronto,  but  it  has  an 
agency  at  Montreal.  Its  capital  is  said  to  be 
kept  at  Toronto,  from  whence  arc  transmitted 
the  funds  necessary  to  carry  on  the  business  at 
Montreal.  The  amount  of  its  capital  at  present 
belonging  to  persons  resident  in  the  province  of 
Quebec,  and  the  amount  disposable  for  the  Mon- 
treal agency,  are  respectively  much  less  than  the 
amount  belonging  to  other  persons  and  the 
amount  disposable  elsewhere.  The  bank  resists 
payment  of  the  tax  in  question  on  the  ground 
that  the  Quebec  Legislature  had  no  power  to  pass 
the  statute  which  imposes  it.  Kainville,  J., 
Bitting  in  the  Superior  Court,  took  that  view, 
and  d^missed  an  action  brought  by  the  Govern- 
ment officer,  who  is  the  respondent.  The  Court 
of  Queen's  Bench,  by  a  majority  of  three  judges 
to  two,  took  the  contrary  view,  and  gave  the 
plaintiff  a  decree.  The  case  comes  here  on  appeal 
from  that  decree  of  the  Court  of  Queen's  Bench. 
The  principal  grounds  on  which  the  Superior 
Court  rested  its  judgment  were  as  follows :  That 
the  tax  is  an  indirect  one ;  that  it  is  not  imposed 
within  the  limits  of  the  province ;  that  the  Par- 
liament has  exclusive  power  to  regulate  banks ; 
that  the  provincial  Legislature  can  tax  only  that 
which  exists  by  their  authority  or  is  introduced 
by  their  permission ;  and  that  if  the  power  to  tax 
such  banks  as  this  exists,  they  niay  be  crushed 
out  by  it,  and  so  the  power  of  the  Parliament  to 
create  them  may  be  nullified.  The  grounds 
stated  in  the  decree  of  the  Queen's  Bench  are 
two,  viz.,  that  the  tax  is  a  direct  tax,  and  that  it 
18  also  a  matter  of  a  merely  local  or  private 
nature  in  the  province,  and  so  falls  within  class 
16  of  the  matters  of  provincial  legislation.  It 
has  not  been  contended  at  the  oar  that  the 
provincial  Legislature  can  tax  only  that  which 
exists  on  their  authority  or  permission.  And 
when  the  appellants'  counsel  were  proceeding  to 
argue  that  the  tax  did  not  fall  within  class  16, 
their  Lordships  intimated  that  they  would  prefer 
to  hear  first  what  could  be  said  in  favour  of  the 
opposite  view.  All  the  other  grounds  have  been 
argned  very  fully,  and  their  Lordships  must  add 
very  ably,  at  the  bar.  To  ascertain  whether  or 
no  the  tax  is  lawfully  imposed,  it  will  be  best  to 
follow  the  method  of  inquiry  adopted  in  other 
cases.  First,  does  it  fall  within  the  description 
of  taxation  allowed  by  class  2  sect.  92  of  the 
Federation  Act,  viz.,  "  Direct  taxation  within  the 
province  in  order  to  the  raising  of  a  revenue  for 


provincial  purposes  F  "  Secondly,  if  it  does,  are 
we  compelled  oy  anything  in  sect.  91  or  in  the 
other  parts  of  the  Act,  so  to  cut  down  the  full 
meaning  of  the  words  of  sect.  92  that  they  shall 
not  cover  this  tax?  First,  is  the  tax  a  direct 
tax?  For  the  argument  of  this  question  the 
opinions  of  a  great  many  writers  on  political 
economy  have  been  cited,  and  it  is  quite  proper, 
or  rather  necessary,  to  have  careful  regard  to 
such  opinions,  as  has  been  said  in  previous  cases 
before  this  board.  But  it  must  not  be  forgotten 
that  the  question  is  a  legal  one,  viz.,  what  the 
words  mean,  as  used  in  this  statute ;  whereas  the 
economists  are  always  seeking  t6  trace  the  effect 
of  taxation  throughout  the  community,  and  are 
apt  to  use  the  words  "  direct,"  and  "  indirect," 
according  as  they  find  that  the  burden  of  a  tax 
abides  more  or  less  with  the  person  who  first 
pays  it.  This  distinction  is  illustrated  very 
clearly  by  the  quotations  from  a  very  able  and 
clear  thinker,  the  late  Mr.  Fawoett,  who,  after 
giving  his  tests  of  direct  and  indirect  taxation, 
makes  remarks  to  the  effect  that  a  tax  may  be 
made  direct  or  indirect  by  the  position  of  the 
taxpayers  or  by  private  bargains  about  its  pay- 
ment. Doubtless,  such  remarks  have  their  value 
in  an  economical  discussion.  Probably  it  is  true 
of  every  indirect  tax  that  some  persons  are  both 
the  first  and  the  final  payers  of  it ;  and  of  every 
direct  tax  that  it  afFects  persons  other  than  the 
first  payers ;  and  the  excellence  of  an  economist's 
definition  will  be  measured  by  the  accuracy  with 
which  it  contemplates  and  embraces  every  inci- 
dent of  the  thing  defined.  But  that  very 
excellence  impairs  its  value  for  the  purposes  of 
the  lawyer.  The  Legislature  cannot  possibly 
have  meant  to  give  a  power  of  taxation  valid  or 
invalid  according  to  its  actual  results  in  par- 
ticular cases.  It  must  have  contemplated  some 
tangible  dividing  line  referable  to  and  ascertain- 
able by  the  general  tendencies  of  the  tax  and  the 
common  understanding  of  men  as  to  those 
tendencies.  After  some  consideration  Mr.  Kerr 
chose  the  definition  of  John  Stuart  Mill  as  the 
one  he  would  prefer  to  abide  by.  That  definition 
is  as  follows :  "  Taxes  are  either  direct  or  indirect. 
A  direct  tax  is  one  which  is  demanded  from  the 
very  personb  who  it  is  intended  or  desired  should 
pay  it.  Indirect  taxes  are  those  which  are 
demanded  from  one  person  in  the  expectation  and 
intention  that  he  shall  indemnify  himself  at  the 
expense  of  another ;  such  are  the  excise  or 
customs."  "  The  producer  or  importer  of  a 
commodity  is  called  upon  to  pay  a  tax  on  it,  not 
with  the  intention  to  levy  a  peculiar  contribution 
upon  him,  but  to  tax  through  him  the  consumers 
of  the  commodity,  from  whom  it  is  supposed  that 
he  will  recover  the  amount  by  means  of  an 
advance  in  price."  It  is  said  that  Mill  adds  a 
term — that  to  be  strictly  direct  a  tax  must  be 
general ;  and  this  condition  was  much  pres.sed  at 
the  bar.  Their  Lordships  have  not  thought  it 
necessary  to  examine  Mill  s  works  for  the  purpose 
ascertaining  precisely  what  he  does  say  on  this 
point ;  nor  would  they  presume  to  say  whether 
tor  economical  purposes  such  a  condition  is  sound 
or  unsound ;  but  they  have  no  hesitation  in 
rejecting  it  for  legal  purposes.  It  would  deny 
the  character  of  a  direct  tax  to  the  income  tax 
of  this  country,  which  is  always  spoken  of  as 
such,  and  is  generally  looked  upon  as  a  direct  tax 
of  the  most  obvious  kind;   and^  it  wpuM  ^^^ 
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counter  to  the  comtnon  nnderstanding  o{  men  on 
this  subject,  which  is  one  main  cine  to  the  mean- 
ing of  the  Legislature.  Their  Lordships  then 
take  Mill's  definition  above  quoted  as  a  fair  basis 
for  testing  the  character  of  the  tax  in  question, 
not  only  because  it  is  chosen  by  the  appellant's 
counsel,  nor  only  becauiie  it  is  that  of  an  eminent 
-writer,  nor  with  the  intention  that  it  should  be 
considered  a  binding  legal  definition,  but  because 
it  seems  to  them  to  embody  with  sufficient 
accuracy  for  this  purpose  an  understanding  of 
the  most  obvious  indicia  of  direct  and  indirect 
taxation,  which  is  a  common  understanding,  and 
is  likely  to  have  been  present  to  the  minds  of 
those  who  passed  the  I'ederation  Act.  Kow 
whether  the  probabilities  of  the  case  or  the 
frame  of  the  Quebec  Act  are  considered,  it 
appears  to  their  Lordships  that  the  Quebec 
Le^latnre  must  have  intended  and  desired  that 
the  very  corporations  from  whom  the  tax  is 
demanded  should  pay  and  finally  bear  it.  It  is 
carefully  designed  for  that  purpose.  It  is  not 
like  a  custom's  duty  which  enters  at  once  into 
the  price  of  the  taxed  commodity.  There  the  tax 
is  demanded  of  the  importer,  while  nobody 
«xpects  or  intends  that  he  shall  finally  bear  it. 
Au  scientific  economists  teach  that  it  is  paid, 
and  scientific  financiers  intend  that  it  shall  be 
paid,  by  the  consumer ;  and  even  those  who  do 
not  accept  the  conclusions  of  the  economists 
maintain  that  it  is  paid,  and  intend  it  to  be  paid, 
by  the  foreign  producer.  Nobody  thinks  that  it 
is,  or  intends  that  it  shall  be,  paidhy  the  importer 
from  whom  it  is  demanded.  But  the  tax  now  in 
question  is  demanded  directly  of  the  bank  appa- 
rently for  the  reasonable  purpose  of  giattiug 
contributions  for  provincial  purposes  from  those 
who  are  making  profits  by  provincial  business. 
It  is  not  a  tax  on  any  commodity  which  the  bank 
deals  in  and  can  sell  at  an  enhanced  price  to  its 
customers.  It  is  not  a  tax  on  its  profits,  nor  on 
its  several  transactions.  It  ia  a  direct  lump  sum, 
to  be  assessed  by  simple  reference  to  its  paid-up 
capital  and  its  places  of  business.  It  may 
possibly  happen  that  in  the  intricacies  of  mercan- 
tile dealings  the  bank  may  find  a  way  to  recoup 
itself  out  of  the  pockets  of  its  Quebec  customers. 
But  the  way  must  be  an  obscure  and  circuitous 
one,  the  amount  of  recoupment  cannot  bear  any 
direct  relation  to  the  amount  of  tax  paid,  and  if 
the  bank  does  manage  it,  the  result  will  not 
improbably  disappoint  the  intention  and  desire  of 
the  Quebec  Government.  For  these  reasons  their 
Lordships  hold  the  tax  to  be  direct  taxation 
within  class  2  of  section  92  of  the  Federation 
Act.  There  is  nothing  in  the  previous  decisions 
on  the  question  of  direct  taxation  which  is  adverse 
to  this  view.  In  the  case  of  The  AUomeij-Oeneral 
far  Quebec  v.  Ths  Queen  Insurance  Oompany  (38 
L.  T.  Rep.  N.  S.  897 ;  3  App.  Cas.  1090),  the 
disputed  tax  was  imposed  under  cover  of  a  licence 
to  be  taken  out  by  insurers.  But  nothing  was  to 
be  paid  directly  on  the  licence,  nor  was  any 
penalty  imposed  upon  failure  to  take  one. 
The  price  of  the  licence  was  to  be  a  percentage 
on  the  premiums  received  for  insurances,  each  of 
which  was  to  be  stamped  accordingly.  Such  a 
tax  would  fall  within  any  definition  of  indirect 
taxation,  and  the  form  given  to  it  was  apparently 
with  a  view  of  bringing  it  under  class  9  of  sect. 
92,  which  relates  to  licences.  In  The  Attomey- 
Ooneral  for  Quebec  v.  Beed  (52  L.  T.  Sep.  N.  S. 


393 ;  10  App.  Cas.  141)  the  tax  was  a  stamp  duty 
on  exhibits  produced  in  courts  of  law,  which  in  a 
great  many,  perhaps  most,  instances  would  cer- 
tainly not  be  paid  by  the  person  first  chargeable 
with  it.  In  Severn  v.  The  Queen  (2  Sup.  Court 
of  Canada  70)  the  tax  in  question  was  one  for 
licences  which  by  a  law  of  the  Legislature  of 
Ontario  were  required  to  be  taken  for  dealing  in 
liquors.  The  Supreme  Court  held  the  law  to  be 
uUra  vWea,  mainly  on  the  grounds  that  such 
licences  did  not  fall  within  clfus  9  of  sect.  92,  and 
that  they  were  in  conflict  with  the  powers  of 
Parliament  under  class  2  of  sect  91.  It  is  true 
that  all  the  judges  expressed  opinions  that  the 
tax,  being  a  licence  duty,  was  not  a  direct  tax. 
Their  reasons  do  not  clearly  appear,  but,  as  the 
tax  now  in  question  is  not  either  in  substance  or 
in  form  a  licence  duty,  further  examinatioq  of 
that  point  is  unnecessary.  The  next  question  is 
whetner  the  tax  is  taxation  within  the  province. 
It  is  urged  that  the  bank  is  a  Toronto  Corpor- 
ation, luLving  its  domicile  there,  and  having  its 
capital  placed  there ;  that  the  tax  is  on  the  capital 
of  the  bank ;  that  it  must  therefore  fall  on  a 
person  or  persons,  or  on  property,  not  within 
Quebec.  The  answer  to  tnis  argument  is  that 
class  2  of  sect.  92  does  not  require  that  the 
persons  to  be  taxed  by  Quebec  are  to  be  domi- 
ciled or  even  resident  in  Quebec.  Any  person 
found  within  the  province  may  legally  be  taxed 
there  if  taxed  directly.  This  hank  is  found  to  be 
carrying  on  business  there,  and  on  that  ground 
alone  it  is  taxed.  There  is  no  attempt  to  tax  the 
capital  of  the  bonk,  any  more  than  its  profits. 
The  bank  itself  is  directlv  ordered  to  pay  a  sum 
of  money ;  but  the  Legislature  has  not  chosen  to 
tax  every  bank,  small  or  large,  alike,  nor  to  leave 
the  amount  of  tax  to  be  ascertained  by  variable 
accounts  or  any  uncertain  standard.  It  has 
adopted  its  own  measure,  either  of  that  which  it 
is  just  the  banks  should  pay,  or  of  that  which 
they  have  means  to  pay.  and  these  things  it 
ascertains  by  reference  to  facts  which  can  be 
verified  without  doubt  or  delay.  The  banks  are 
to  pay  so  much,  not  according  to  their  capital, 
but  according  to  their  paid-up  capital,  and  so 
ranch  on  their  places  of  business.  Whether  this 
method  of  assessing  a  tax  is  sound  or  unsound, 
wise  or  unwise,  is  a  point  on  which  their  Lord- 
ships have  no  opinion,  and  are  not  called  on  to 
form  one,  for,  as  it  does  not  carry  the  taxation  out 
of  the  province,  it  is  for  the  Legislature  and  not 
for  courts  of  law  to  judge  of  its  expediency. 
Then  is  there  anything  in  sect.  91  which  operates 
to  restrict  the  meaning  above  ascribed  to  sect. 
92  P  Class  3  certainly  is  in  literal  conflict  with 
it.  It  is  impossible  to  give  exclusively  to  the 
Dominion  the  whole  subject  of  raising  money  by 
any  mode  of  taxation,  and  at  the  same  time  to 
give  to  the  provincial  Legislatures,  exclusively  or  • 
at  all,  the  power  of  direct  taxation  for  provincial 
or  any  other  purposes.  This  very  conflict 
between  the  two  sections  was  noticed  by  way  of 
illustration  in  the  case  of  The  Citizens  Inswromw 
Gommany  of  Canada  v.  Parsons  (45  L.  T.  Bep. 
N.  S.  721 ;  7  App.  Oaa.  96).  Their  Lordships 
there  said :  "  So  '  the  raising  of  money  by  any 
mode  or.  system  of  taxation '  is  enumerated 
among  the  classes  of  subjects  in  sect.  91 ;  but, 
though  the  description  is  sufficiently  lar^e  and 
general  to  include  '  direct  taxation  within  the 
provinoe,  in  order  to  the  raising  of  a  roTenue  for 
ligitized  by  VjOOQIC 
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Erovincial  purposes,'  assigned  to  the  provincial 
legislatures  by  sect.  92,  it  obviously  could  not 
have  been  intended  that,  in  this  instance  also,  the 
general  power  should  override  the  particular 
one."  Their  Lordships  adhere  to  that  view,  and 
hold  that,  as  regards  direct  taxation  within  the 
province  to  raise  revenue  for  provincial  purposes, 
that  subject  falls  wholly  within  the  jurisdiction 
of  the  provincial  Legislatures.  It  has  been 
earnestly  contended  that  the  taxation  of  banks 
would  unduly  cut  down  the  powers  of  the  Parlia- 
ment in  relation  to  matters  falling  within  class  2, 
viz.  the  regulation  of  trade  and  commerce  ;  and 
within  class  16,  viz.  bankir^,  and  the  incorporation 
of  banks.  Their  Lordships  think  that  this  con- 
tention gives  far  too  wide  an  extent  to  the  classes 
in  question.  They  cannot  see  how  the  power  of 
making  banks  contribute  to  the  public  objects  of 
the  provinces  where  they  carry  on  business  can 
interfere  at  all  with  the  power  of  making  laws  on 
the  subject  of  banking,  or  with  the  power  of 
incorporating  banks.  The  words  "  regulation  of 
trade  and  commerce  "  are  indeed  very  wide,  and 
in  Severn's  case  (ubi  tup.)  it  was  the  view  of  the 
Supreme  Court  that  they  operated  to  invalidate 
the  licence  duty  which  was  there  in  question. 
But  since  that  case  was  decided  the  question  has 
been  more  completely  sifted  before  the  Committee 
in  Panons'  case  (ubi  sup.),  and  it  was  found 
absolutely  necessary  that  the  literal  meaning  of 
the  words  should  be  restricted,  in  order  to  afford 
ncope  for  powers  which  are  given  exclusively  to 
the  provincial  Legislatures.  It  was  there  thrown 
out  that  the  power  of  regulation  given  to  the 
Parliament  meant  some  general  or  inter-pro- 
vincial regulations.  Ko  farther  attempt  to 
define  the  subject  need  now  be  made,  because 
their  Lordships  are  clear  that  if  they  were  to 
hold  that  this  power  of  resrulation  prohibited  any 
provincial  taxation  on  the  persons  or  things 
regulated,  so  far  from  restricting  the  expressions, 
as  was  found  necessary  in  Panoru'  case,  they 
would  be  straining  them  to  their  widest  con- 
ceivable extent.  Then  it  is  suggested  that  the 
Legislature  may  lay  on  taxes  so  heavy  as  to  crash 
a  bank  out  of  existence,  and  so   to  nullify  the 

E}wer  of  Parliament  to  erect  banks.  But'their 
ordships  cannot  conceive  that  when  the  Imperiid 
Parliament  conferred  wide  powers  of  local  self- 
government  on  great  countries  such  as  Quebec,  it 
intended  to  limit  them  on  the  speculation  that 
they  would  be  used  in  an  injurious  manner. 
People  who  are  trusted  with  the  great  power  of 
making  laws  for  property  and  civil  rignts  may 
well  be  trusted  to  levy  tates.  There  are  obvious 
reasons  for  confining  their  power  to  direct  taxes 
and  licences,  because  the  power  of  indirect  tax- 
ation would  be  felt  all  over  the  Dominion.  But 
whatever  power  falls  within  the  legitimate 
meaning  of  classes  2  and  9,  is,  in  their  Lordships' 
jnd^ent,  what  the  Imperial  Parliament  intended 
to  give ;  and  to  place  a  limit  on  it  because  the 
powfT  may  be  used  unwisely,  as  all  powers  may, 
would  be  an  error,  and  would  lead  to  insuperable 
difficulties  in  the  construction  of  the  Federation 
Act.  Their  Lordships  have  been  invited  to  take 
a  very  wide  range  on  this  part  of  the  case,  and  to 
apply  to  the  construction  of  the  Federation  Act 
the  principles  laid  down  for  the  United  States  by 
Marshall,  C.J.  Everyone  would  gladly  accept 
the  guidance  of  that  great  judge  m  a  parallel 
case.     Bat  be  was  dealing  with  the  constitution 


'  of  the  United  States.    Under  that  constitution, 
as  their  Lordships  understand,  each  state  may 
make  laws  for  itself,  uncontrolled  by  the  federal 
power,  and  subject  only  to  the  limits  placed  by 
law  on  the  range  of  subjects  within  its  jurisdic- 
tion.     In    such  a  constitution    Marshall,    C.J. 
found  one  of  those  limits  at  the  point  at  which 
the  action  of  the  State  Legislature  came  into 
conflict  with  the  power  vested  in  Cong^ress.    The 
appellant  invokes  that  principle  to  support  the 
conclusion  that  the  Federation  Act  must  be  so 
construed  as  to  allow  no  power  to  the  provincial 
Legislatures    under   sect.    92,    which    may    by 
possibility,  and  if  exercised  in  some  extravagant 
way,  interfere  with  the  objects  of  the  Dominion 
in  exercising  their  powers  under  sect.  91.      It  is 
quite  impossible  to  argue  from  the  one  case  to 
Hie  other.    Their  Lordships  have  to  construe  the 
express  words  of  an  Act  of  Parliament  which 
makes  an  elaborate  distribution  of  the  whole  field 
of  legislative  authority  between  two  legislative 
bodies,  and  at  the  same  time  provides  for  the 
federated  provinces  a  carefully  oalanced  consti- 
tution, under  which  no  one  of  the  parts  can  pass 
laws  for  itself  except  under  the  control  of  the 
whole  acting  through  the  Grovernor-General.    And 
the  question  they  have  to  answer  is,  whether  the 
one  body  or  the  other  has  power  to  make  a  given 
law.    If  they  find  that  on  the  due  construction  of 
the  Act  a  legislative  power  falls  within  sect.  92, 
it  would   be   quite  wrong  of  them  to  deny  its 
existence  because  by  some  possibility  it  may  be 
abased,  or  may  limit  the  range  which  otherwise 
would  be  open  to  the  Dominion  Parliament.     It 
only  remains  to  refer  to  some  of  the  grounds 
taken  by  the  learned  judges  of  the  lower  coirts, 
which  have  been  strongly  objected  to  at  the  bar. 
Great  importance  has  been  attached  to  French 
authorities   who   lay  down  that   the    imput  des 
patenteg,  which  is  a  tax  on  trades,  and  which  may 
possibly  have  afforded  hints  for  the  Quebec  law, 
is  a  direct  tax.     And  it  has  been  suggested  that 
the  provincial  Legislatures   possess    powers  of 
legislation  either   inherent  in  them,  or  'dating 
from  a  time  anterior  to  the  Federation  Act  and 
not  taken  away  by  that  Act.     Their  Lordships 
have  not  thought   it  necessary  to  call  on  the 
respondent's  counsel,  and  therefore  possibly  have 
not  heard  all  that  may  be  said  in  support  of  such 
views.    But  the  judgments  below  are  so  carefully 
reasoned,  and  the  ciUtion  and  discussion  of  them 
here  has  been  so  full  and  elaborate,  that  their 
Lordships    feel    justified    in    expressing    their    ' 
present  dissent  on  these   points.    They   cannot 
think  that  the  French  authorities  are  useful  for 
anything  but  illustration.     And  thev  adhere  to 
the  view  which  has  always  been  taken  by  this 
Committee,  that  the  Federation  Act  exhausts  the 
whole  range  of  legislative  power,  and  that  what- 
ever is  not   thereby    given    to    the    provincial 
Legislatures  rests  with  the  Parliament.      The 
result  is  that,  though  not.  wholly  for  the  same 
reasons,  their  Lordships  agree  with  the  Court  of 

Sueen's  Bench.  And  they  will  humbly  advise 
er  Majesty  to  affirm  their  decree,  and  to 
dismiss  the  appeal  of  the  Bank  of  Toronto.  The 
other  three  cases  possess  no  points  of  distinction 
in  favour  of  the  appellants.  'That  of  the  Canadian 
Bank  of  Commerce  is  exactly  parallel.  The 
Merchants'  Bank  of  Canada  baa  its  principal 
place  of  business  in  Montreal,  and  to  that  extent 
loses  the  benefit  of  one  of  the  asgaments  orged 
igitized  by  VjOOQ  It 
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in  favour  of  the  other  banks.  The  Inenrance 
Company  is  taxed  in  a  sum  specified  by  the 
Quebec  Act,  and  not  with  reference  to  its  capital, 
and  80  loses  the  benefit  of  one  of  the  argnments 
~arged  in  favour  of  the  banks.  The  cases  have 
been  treated  as  substantially  identical  in  the 
oonrts  below,  and  their  Lordships  will  take 
the  same  course  with  respect  to  all  oi  them.  The 
appellants  in  each  case  must  pay  the  costs  of  the 
appeal. 

Solicitors  for  the  appellants,  the  Bank  of 
Toronto,  Ingle,  Cooper,  and  Holmet ;  for  the 
Merchants'  !6ank  of  Canada,  Hewlett  and  Preston; 
for  the  Canadian  Bank  of  Commerce,  Jtobinson, 
Pretton,  and  Stow;  for  the  North  British  Mer- 
cantile Insurance  Company,  Hollamt,  Son,  and 
Coward. 

Solicitors  for  the  respondents,  Simpton,  Ham- 
mond, and  Co. 


^wftm  Court  of  IntoturB. 

— ♦ — 

COURT   OF  APPEAL. 

Friday,  Aug.  5. 

(Before  Cotton,  Bowen,  and  Fry,  L.JJ.) 

JRe  The  Old  Swan  and  West  Derby  Permanent 
Benxpit  Building  Society;  Ea parte  Evatt. (a) 

APPEAL  PROK  THE  CHANCERY  COURT  OP  THE  CC^NTY 
PALATINE  OP  LANCASTER. 

SuUding  society  —  Unincorporated  society — Peti- 
tion for  compulsory  winding-up — Dismissal  of 
petition — Notice  of  appeal — Subsequent  incor- 
poration of  society— Jurisdiction  to  entertain 
appeal  —  Practice  —  County  Court  —  Building 
Societies  Act  1836  (6^7  Will.  4,  c.  32)— Build- 
W7  Societies  Act  1874  (37  ir  38  Vict.  e.  42),  m. 
4^32. 

A  petition  for  a  compulsory  vnnding-up  of  a  huUd- 
%ng  society  was  presented  in  ttie  Chancery  Court 
of  the  County  Palatine  of  Lancaster,  The 
society  was  established  under  the  Building 
Societies  Act  1836  (6^7  Will.  4,  c.  32),  and  at 
the  date  of  the  presentation  of  the  petition  it  had 
not  become  incorporated  under  the  BuUding 
Societies  Act  1874  (37  ^  38  Vict.  e.  42).  The 
winding-up  petition  was  consequently  presented 
in  the  Court  of  Chancery,  under  tlie  provieions 
of  part  8  of  tie  Companies  Act  1862  (25  ^  26 
Vief.  e.  89)  relating  to  the  winding-up  of  un- 
registered companies.  The  petition  was,  however, 
dismissed  by  Sristowe,  V.u.  Notice  of  appeal 
from  his  Lordship's  decision  was  given  by  the 
petitioner.  In  the  interval  between  the  date  of 
the  notice  of  appeal  and  the  hearing  thereof, 
the  rodety  applied  for  and  obtained  a  certificate 
of  incorporation  under  the  Building  Societies 
Act  1874. 

■On  the  appeal  coming  on  for  hearing  thf  prelimi- 
nary objection  was  taken,  on  behalf  of  ilie  society, 
{hat  the  Court  of  Appeal  had  no  jurisdiction  to 
entertain  the  appeal,  on  the  ground  that  the 
society,  having  become  incorporated,  was  no 
longer  subject  to  the  jurisdiction  of  the  Court  of 
Appeal. 

(a)  Beportad  bj  W.  C.  Bin,  Em).,  Btnttteft-Ltw. 


Held,  without  going  into  the  merits  of  the  appeal, 

that  the  objection  was  fatal  to  tlie  appeal ;  and 

that  it  must  be  dismissed,  but  without  costs. 
A  PETITION  was  presented  in  the  Chancery  Court 
of  the  County  Palatine  of  Lancaster,  for  a  com- 
pulsory winding-up  order  under  the  provisions  of 
part  8  of  the  Companies  Act  1862  of  the  above- 
named  building  sofiiety. 

The  society  was  established  on  the  6ih  April 
1857  under  the  Building  Societies  Act  1836  (6  &7 
Will.  4,  c.  32)  for  the  purposes  mentioned  in  that 
statute,  and  at  the  date  of  the  presentation  of 
the  petition  the  society  had  not  become  incor- 
porated under  the  Building  Societies  Act  1874 
(36  &  37  Vict.  c.  42). 

The  petitioner  was  the  holder  of  fifty  fully 
paid-up  invested  shares  in  the  society,  and  on  the 
ISth  Nov.  1886  had  given  noticp  in  writing  of 
withdrawal  pursuant  to  the  society's  rules,  but 
no  payment  had  since  been  made  to  him,  and 
there  was  owing  to  him  the  sum  of  5002.  and 
interest. 

The  petitioner  alleged  that  the  society  was 
unable  to  pay  its  debts,  and  that  it  was  just  and 
equitable  that  it  should  be  wound-up. 

The  petition  was  opposed  at  the  hearing  by  the 
society  and  also  by  sixty-three  shareholders 
representing  463  shares  or  46432.  The  total 
amount  held  in  sh'vres  in  the  sociecv  at  the  hear- 
ing of  the  petition  was  87612.  17».  6d.. 

The  petition  was  supported  at  the  hearing  by 
one  shareholder  who  had  six  shares  or  602. 

No  other  shareholder  appeared. 

On  the  14th  March  1887  Bristowe,  V.C,  in  the 
exercise  of  his  discretion,  dismissed  the  petition 
with  costs,  having  regard  to  the  distinct  expres- 
sion of  the  wishes  of  the  shareholders  opposing 
the  winding-up. 

On  the  2nd  April  1887  notice  of  appeal  from 
the  order  of  Bristowe,  V.C.  was  given  by  the 
petitioner. 

On  the  24th  June  1887  the  society  obtained  a 
certificate  of  incorporation  under  the  Building 
Societies  Act  1874. 

On  the  5th  Aug.  1887  the  appeal  came  on  for 
hearing,  when  the  preliminary  objection  was  taken, 
on  behalf  of  the  society,  that  this  court  had  no 
longer  jurisdiction  to  hear  the  appeal,  inasmuch 
as  since  the  incorporation  of  ine  society  the 
proper  tribunal  was  the  County  Court,  having 
regard  to  sects.  4  and  32  of  the  Building  Societies 
Act  1874. 

By  sect.  4  the  word  "  court "  in  that  Act  means, 
in  England,  the  County  Court  of  the  district  in 
which  the  chief  office  or  place  of  meeting  for  the 
business  of  the  society  is  situate. 

Sect.  32  enacts  that  a  society  under  the  Act 
msy  terminate  or  be  dissolved  {inter  alia)  by 
wiuding-up,  either  voluntarily  under  the  super- 
vision of  the  court  or  by  the  court,  if  the  court 
shall  BO  order,  on  the  petition  of  any  member 
authorised  by  three-fourths  of  the  members  pre- 
sent at  a  general  meeting  of  the  society  specially 
called  for  the  purpose  to  present  the  same  on 
behalf  of  the  societv,  or  on  the  petition  of  any 
judgment  creditor  for  not  less  than  502.,  but  not 
otherwise. 

Bomer,  Q.O.  and  Buiherford  for  the  petitioner. 

H.  Burton  BuMey,  Q.O.  and  Maberley  for  the 
society. 

Snow  for  shareholders  opposing.  j 
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Cotton,  L.J. — It  seems  to  me  that  the  objection 
taken  on  behalf  of  the  society  is  fatal  to  our  deal- 
ing with  the  appeal.  Since  the  notice  of  appeal  was 
^ven  by  the  petitioner  the  society  has  become 
incorporated  under  the  BaUdine  Societies  Act 
1874,  and  under  that  statute  wincunfir-np  proceed- 
ings take  place  not  in  this  court  but  in  tne  County 
Court,  and  therefore,  in  my  opinion,  we  cannot 
hear  this  appeal.  I  think  that  the  onlr  thing  we 
can  do — the  court  not  knowinj?  anything  as  to 
the  merits  of  the  appeal — is  to  dismiss  the  appeal ; 
but  we  will  do  so  without  costs. 

BowEN  and  Pkt,  LJJ.  concurred. 

Solicitors  for  the  petitioner.  Field,  Boieoe,  and 
Co.,  agents  for  Miller,  Feel,  Sughes,  and  Co., 
Liverpool. 

Solicitors  for  the  society,  F.  Venn  and  Co., 
agents  for  Sore,  Monkhouae,  and  Sore,  Liver- 
pool. 

Solicitors  for  shareholders  opposing.  Danger 
and  Neville,  Liverpool. 


HIGH    COURT   OF  JUSTICE. 

CHANCERY  DIVISION. 

Monday,  July  25. 

(Before  Kat,  J.) 

Be  WiNN;  Beed  v.  Winn,  (a) 

Huahand  and  tcife—Gift  by  husband  to  icife  for 
imarate  u»e — Policy  effected  in  name  of  wife — 
T^luntary  lettiement  of  policy  by  husband  and 
w^e  upon  husband  and  children  of  the  marriage. 

On  the  6<A  Nov.  1844  a  policy  of  insurance  for 
20001.  teas  effected  upon  the  life  and  in  the  name 
of  B;  the  wife  of  A.  By  a  post-nuptial  selile- 
vient,  dated  the  27<fc  Nov.  1844,  reciting  tluU  B. 
was  desirous  of  making  a  provision  for  her 
husband  and  aiildren,  and  that  A.  had  agreed 
to  join  in  that  deed  for  the  purpose  of  asnvr- 
ing  "  all  his  interest,  if  any,"  in  the  poliey,  A. 
and  B.  assigned  to  C.  and  I),  the  policy  and  all 
sums  to  become  payable  by  virtue  thereof,  upon 
trttst  to  invest  (he  same  and  pay  the  income 
thereof  to  A.  and  his  assigns  during  his  life,  and 
after  hii>  decease  to  divide  the  trust  funds  equally 
amongst  aU  and  every  the  children  of  A.  and  B. 
to  be  vested  interests  in  sons  at  twenty-one,  and 
daughters  at  twenty-one  or  marriage. 

The  settlement  contained  no  power  (^  revocation. 

Notice  thereof  was  given  to  the  assurance  society. 

A.  predeceased  his  wife,  having  during  his  life  paid 
all  premiums  payable  under  the  policy. 

Upon  the  death  of  B.  the  qiiestions  arose  whether 
the  policy  moneys  were  subject  to  the  trusts 
declared  by  the  settlement,  or  whether  such 
moneys  formed  paii  of  the  personal  estate 
bequeathed  by  the  will  of  B.,  and  who  were  the 
persons  entitled  to  srtch  moneys. 

Held,  that  the  policy  u-as  intended  by  the  husband 
to  be  and  was  the  separate  property  of  the  wife 
at  the  date  of  the  settlement,  in  which  the  husband 
concurred  only  for  conformity,  and  to  bind  such 
interest,  if  any,  as  he  had;  that  the  settlement 
was  valid;  and  that,  therefore,  the  policy  moneys 
were  bound  by  the  trusts  of  the  settlement. 

Bt  an  indenture  of  settlement,  dated  the  27th 
(a)  Beported  by  E.  A.  Scbatohlzt,  Esq,  BuTliteT«t-L*w. 


Nov.  1844,  and  madn  between  Thomas  Winn  and 
Maria  Winn  of  the  one  part,  and  William  Beed 
and  William   Winn  of  the    other  part,   it  was 
recited  that  the  Scottish  Equitable  Life  Assar- 
ance  Society  had  by  a  certain  policy,  dated  the 
5th    Nov.    1844,   assured  to    Maria  Winn,    her 
executors,  administrators,  and  assigns,  the  sum 
of  20002.  payable  within  six  months  after  her 
decease,  and  that  Maria  Winn,  being  desirous  to 
make  a  provision  for  her  husband  Thomas  Winn 
and  their  children,  had  agreed  to  assign  and 
transfer  the  policy  of  assurance,  and  the  sum  of 
20002.   secured  thereby,  and  all  other  sums  of 
money  to  become  due  and  recoverable  in  respect 
thereof,  to  William  Beed  and  William  Winn,  upon 
the  trusts  thereinafter  expressed  and  declared 
concerning  the  same,  and  that  Thomas  Winn  had 
agreed  to  join  in  those  presents  for  the  purpose 
of  assuring  all  his  interest,  if  any,  in  tne  said 
policy  in  manner  thereinafter  mentioned.    The 
indenture  then  witnessed  that,  in  pursuance  of 
that  agreement,  and  in  consideration  of  the  sum 
of  10*.  paid  by  William  Beed  and  William  Winn, 
they,  the  said  Thomas  Winn  and  Maria  hia  wife, 
granted,  bargained,  sold,  assigned,   transferred, 
and   set  over  unto  William  Beed   and  William 
Winn  the  thereinbefore  recited  policy  of  assur- 
ance, and  the  full  benefit  and  advantage  thereof,, 
and  all  and  every  sums  or  sum  of  money  which 
should  or  might  become  due  or  be  recoverable 
upon  or  by  virtue  of  the  policy  of  assurance, 
together  with  all  powers  and  remedies  for  recover- 
ing and  receiving  the  same  moneys  and  premises 
respectively,  and  all   the  right,    title,  mterest, 
propertv,  claim,  and  demand  whatsoever  both  at 
law  ana  in  equity  of  them,  Thomas  Winn  and 
Maria  his  wife,  or  either  of  them,  into,  or  oat  of 
the  same,  to  hold  the  policy  of  assurance  moneva 
and  premises  upon  the  trusts,  and  to  and  for  th& 
intents  and  purposes,  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  therein- 
after declared  and  contained  concerning  the  same ; 
and  for  more  effectually  enabling  William  Beed 
and  WUlian  Winn  to   receive  and  recover  the 
moneys  and  premises,  Thomas  Winn  and  Maria 
his  wife  constituted  and  appointed  William  Beed 
and  William  Winn  attorneys  for  that  purpose; 
and  it  was  thereby  declared  and  agreed,  and 
Thomas  Winn  and  Maria  his  wife  thereby  directed, 
and  appointed,  that  William  Beed  and  William 
Winn  should  stand  possessed  of  the   policy  of 
assurance  moneys  and  premises  upon  trust  to 
invest  the  sum  of  20001.  and  such  other  sum  or 
or  sums  of  money  as  aforesaid,  as  soon  as  con- 
veniently might  be  after  the  same  should  come  to 
their  hands,  in  their  names,  in  or  upon  Govern- 
ment or  real  securities  at  interest,  and  should 
permit  and  snfEer  Thomas  Winn  and  his  assigns 
to  receive  and  take  the  interest,  dividends,  aiid 
annual  proceeds  of  the  moneys  so  to  be  invested 
as  aforesaid   for   and   during  the  term    of    hia 
natural  life,  and  from  and  after  the  decease  of 
Thomas  Winn  the  trust  moneys  and  premises, 
and  the  funds  and  securities  tor  the  same,  and 
the  interest,     dividends,    and    annual    produce 
thereof,   should  be  in  trust  for  all  and  every  the 
children  of  Thomas  Winn  and  Maria  his  wife, 
equally  to  be  divided  between  and  amongst  them, 
if  more  than  one  share  and  share  alike ;  and  in 
case  there  should  be  but  one  such  child,  then  in 
trust  for  such  one  or  only  child,  the  share  or- 
shares  of  euch  of  the  children  aashoold  be.a  son 
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or  sons  to  be  an  interest  vested  or  interests  vested 
in  him  or  them  reupectively  at  his  or  their  a^e  or 
respective  ages  of  twenty-one  years,  and  the  share 
or  shares  of  such  of  the  children  as  should  be  a 
daughter  or  daughters  to  be  an  interest  vested  or 
interests  vested  in  her  or  them  respectively  at 
her  or  their  age  or  respective  ages  of  twenty-one 
years,  or  on  the  day  or  respective  days  of  her  or 
their  marriage  or  respective  marriages,  which 
should  first  happen,  and  to  be  paid  or  transferred 
to  him,  her,  or  them  respectively  at  the  same  age, 
day,  or  time,  or  respective  ages,  days,  or  times, 
tuuess  the  same  should  happen  durmg  the  life- 
time of  Thomas  Winn,  and  in  such  case  to  be  paid 
or  transferred  immediately  after  the  decease  of 
Thomas  Winn ;  provided  always,  that  if  any  such 
child  or  children  being  a  son  or  sons  should 
depart  this  life  under  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  should  depart 
this  life  under  the  age  of  twenty-one  years  and 
unmarried,  then  and  in  every  such  case  as  well 
the  original  share  or  shares  of  him,  her,  or  them 
BO  dying  as  the  share  or  shares  which  should  from 
time  to  time  survive  or  accrue  to  him,  her,  or 
them  by  virtue  of  this  present  clause,  should  from 
time  to  time  go  and  accrue  to  the  survivors  or 
survivor  of  such  children,  to  be  equally  divided 
between  them,  if  more  than  one,  share  and  share 
alike,  and  so  far  and  as  near  as  the  circum- 
stances of  the  case  would  admit  should  vest  in 
and  be  transferred  to  him,  her,  or  them  respec- 
tively on  or  at  the  same  ages,  days,  or  times,  and 
in  the  same  manner  as  thereinbefore  was  men- 
tioned of  and  concerning  his,  her,  or  their  original 
share  or  respective  original  shares. 

The  indenture  of  settlement  contained  no 
power  of  revocation. 

Notice  of  the  indenture  was  duly  given  to  the 
assurance  society,  and  acknowledged  by  them  on 
the  9th  Dec.  1844. 

Thomas  Winn  subsequently  became  indebted 
to  the  York  Union  Banking  Company,  and  by  an 
indenture  of  mortgage,  dated  the  8th  March  1851 
(in  which  it  was  recited  that  the  Scottish 
Equitable  Life  Assurance  Society  had  by  a  policy 
of  assurance,  dated  the  5th  Nov.  1844,  assured  to 
]lfaria  Winn,  her  executors,  administrators,  or 
assigns,  the  sum  of  2000!.,  payable  within  six 
months  after  her  death,  and  that  such  policy  was 
«flfected  by  Thomas  Winn  upon  the  life  of  Maria 
Winn,  and  the  premiums  payable  in  respect  of 
snch  policy  had  been  duly  paid  by  Thomas 
Winn  from  the  day  of  the  date  thereof  up  to 
the  day  of  the  date  of  those  presents;  ana  in 
which  it  was  recited  that  the  indenture  of  settle- 
ment, dated  the  27th  Nov.  1844,  had  been  executed, 
and  that  such  settlement  was  not  made  in  pur- 
suance of  any  agreement  entered  into  previous 
to  Thomas  Winn's  marriage  with  Maria,  his  wife, 
and  that  there  was  no  valuable  consideration  for 
the  making  of  such  settlement,  but  that  the  same 
was  altogether  voluntary),  Thomas  Winn  and 
Maria  Wmn,  together  with  William  Beed,  the 
surviving  trustee  of  the  settlement  (WUliam  Winn 
liaving  died  on  the  29th  Nov.  1845),  assigned  the 
policy  of  assurance  and  the  moneys  thereby 
assured  unto  trustees  for  and  on  behalf  of  the 
"York  Union  Banking  Company  to  secure  the 
amount  then  or  thereafter  to  be  owing  by  Thomas 
Winn  to  the  banking  company,  not  exceeding  the 
flmn  of  6000Z. 

By  the   same  indentnre  Thomas  Winn  and 


Maria  Winn  purported  to  revoke  and  make  void 
the  trusts  of  the  indentnre  of  settlement  of  the 
27th  Nov.  1844. 

Other  property  of  Thomas  Winn  was  included 
in  the  mortgage. 

Thomas  Wmn  died  on  the  11th  July  1864, 
having  by  his  will  appointed  his  wife,  Maria  Winn, 
his  executrix  and  universal  legatee.  . 

During  the  life  of  Thomas  Winn  all  premiums 
payable  under  the  policy  were  paid  by  him. 

The  debt  of  Thomas  Winn  to  the  banking 
company  having  been  paid  off  (partly  out  of  the 
proceeds  of  other  property  comprised  in  the  mort- 
gage, and  received  by  the  banking  company  after 
the  death  of  Thomas  Winn),  the  banking  com- 
pany, by  an  indenture,  dated  the  11th  Feb.  1865 
(indorsed  on  the  indenture  of  mortgage  of  the 
8th  March  1851),  assigned  the  policy  of  assurance, 
and  the  moneys  thereby  assured,  unto  Maria  Winn, 
her  executors,  administrators,  and  assigns,  abso- 
lutely. 

Maria  Winn  did  not  execute  the  indenture  of 
the  11th  Feb.  1865,  and  William  Beed  was  not  a 
party  to  it. 

There  was  issue  of  the  marriage  of  Thomas  and 
Maria  Winn  ten  children,  of  whom  four  died  under 
the  age  of  twenty-one  years  and  unmarried,  and 
six  attained  the  age  of  twenty-one.  Those  who 
attained  twenty-one  were  Mary  Winn,  Lucy 
Matilda  Daore  Winn,  Algernon  William  Winn, 
and  Charles  Edward  Winn,  and  Thomas  Winn, 
who  died  on  the  13th  June  1867,  and  Silvester 
Thornton  Winn,  who  died  on  the  2nd  April  1885, 
both  it  was  believed  intestate. 

Maria  Winn  died  on  the  17th  Jan.  1887,  having 
by  her  ■will,  dated  the  10th  March  1880,  appointed 
William  Beed  (who  was  the  surviving  trustee  of 
the  settlement)  and  Silvester  Bead  and  John 
Clegborn  trustees  and  executors  thereof. 

The  will  of  Maria  Winn  was  proved  on  the 
13th  April  1887  by  William  Beed  and  Silvester 
Beed,  John  Cleghom,  the  other  executor,  having 
renounced  probate. 

By  the  will  of  Maria  Winn  she  gave  to  each  of 
her  two  daughters,  Mary  Winn  and  Lucy  Matilda 
Dacre  Winn,  a  legacy  of  lOOOi.,  which  legacies  she 
declared  were  to  De  in  addition  to  the  shares  of 
her  two  daughters  in  the  proceeds  of  her  real  and 
residuary  personal  estate  thereinafter  bequeathed, 
which  estate  she  devised  and  bequeathed  unto  her 
trustees  upon  trust  for  sale  and  conversion  as 
therein  mentioned,  and  after  payment  of  her 
debts,  funeral  and  testamentary  expenses,  and  the 
legacies,  to  pay  and  divide  the  same  unto  and 
equally  between  her  five  children,  Algernon 
William  Winn,  Charles  Edward  Winn,  Silvester 
Thornton  Winn,  Mary  Winn  and  Lucy  Matilda 
Dacre  Winn,  in  equal  shares  and  proportions  as 
tenants  in  common. 

The  estate  of  Maria  Winn,  apart  from  the 
policy  of  assurance  moneys,  consisted  of  cash  and 
securities  of  less  than  lOOOZ.  in  value,  and  of  free- 
hold property  which  was  heavily  mortgaged,  and 
which  property,  if  sold,  would,  it  was  believed, 
probably  not  realise  more  than  sufficient  to  clear 
the  mortgages,  if  so  much. 

The  moneys  assured  by  the  policy,  with  the 
addition  of  bonuses,  amounting  altogether  to  the 
sum  of  3527Z.  7s.  4(2.,  were  paid  by  the  assurance 
society  to  William  Beed,  as  the  surviving  trustee 
of  the  settlement,  with  the  consent  of  himself  and 
Silvester  Beed,  as  the  executors  of  Maria  Winn, 
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snch  consent  being  given  withont  prejudice  to 
any  question  as  to  tne  rights  of  the  parties  in- 
terested in  the  policy  moneys  and  bonuses. 

An  originating  summons  was  accordingly 
taken  out,  on  behalf  of  'William  Beed  and  Silvester 
Keed,  against  Mary  Winn,  Lucy  Matilda  Dacre 
Winn,  Algernon  William  Winn,  and  Charles 
Edward  Winn_,  asking  that  the  following  ques- 
tions might  be  determined : 

Whether  the  moneys,  which  upon  the  death 
of  Maria  Winn  became  myable  under  the  policy 
of  assurance,  and  which  Thomas  Winn  and  Maria 
Winn  assigned  or  purported  to  assign  by  the 
indenture  of  settlement,  were  subject  to  the 
trusts  declared  by  such  indenture  of  settlement ; 
or  whether  snch  moneys  formed  part  of  the  per- 
sonal estate  bequeathed  by  the  will  of  Maria  Winn ; 
and  who  were  the  persons  entitled  to  such 
moneys. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Percival  B.  La/mhert,  for  the  plaintiffs,  stated 
the  facts  of  the  case,  and  submitted  the  questions 
to  the  court. 

Edgar  P.  Hewitt,  for  the  defendants,  the  repre- 
sentatives of  Maria  Winn. — I  submit  that  the 
settlement  was  an  invalid  settlement.  The  policy 
was  the  wife's  chose  in  action  of  a  reversionary 
nature,  and  therefore  (Malins'  Act  not  applying) 
no  assienment  of  it  during  the  coverture  could 
bind  the  wife  on  her  surviving  her  husband. 
First  of  all,  1  say  that  the  policy  was  in  no  wise 
the  wife's  separate  propertv.  it  is  clear  that 
gifts  by  a  husoand  to  his  wife  are  not  necessarily 
for  her  separate  use:  (Macqneen  on  Husband 
and  Wife,  last  edition,  p.  115.)  Although 
there  is  a  presumption  in  favour  of  advance- 
ment to  the  wife,  there  is  no  presumption 
in  favour  of  its  being  a  gift  to  her  separate  use. 
To  constitute  a  gift  to  the  wife's  separate  use, 
there  must  be  clear  evidence  of  the  husband 
having  entirely  divested  himself  of  sX\.  interest  in 
the  property,  and  engaged  to  hold  it  as  trustee  for 
the  wife,  or  of  his  having  given  it  to  a  trustee  for 
her: 

ItcLean  v.  Longlandt,  5  Yes.  78. 
ISo  evidence  of  that  description  exists  in  the 
present  case.  Then  I  say  that  the  policy  was  not 
the  husband's  property.  The  recitals  in  the 
settlement  estop  those  claiming  under  the  hus- 
band from  saying  that  it  was  his  property.  There 
is  a  presumption  of  advancement  in  favour  of  a 
wife: 

Soar  v.  Foiter,  4  K.  &  J.  160. 
That  presumption  is  not  rebutted  by  the  fact  that 
the  settlement  was  made  shortly  after  the  policy 
was  taken  out,  and  that  the  wife  took  no  interest 
under  it.  The  policy  at  that  time  was  of  small 
value,  and  the  wife  was  no  doubt  willing  to  give 
up  her  interest  in  it,  in  consideration  of  the  hus- 
band joining  in  making  a  settlement  of  it  for  the 
children.  Kor  is  the  presumption  of  advance- 
ment in  &vour  of  the  wife  rebutted  by  the  fact 
that  the  husband  paid  all  the  premiums  during 
his  life.  It  is  only  the  first  premium  which  is 
claimed  as  an  advancement.  The  subsequent  pre- 
miums were  paid  at  first  under  the  settlement, 
and  afterwards  under  the  mortgage,  and  were  not 
intended  as  advancements  to  the  wife,  but  never- 
theless were  in  fact  accretions  to  the  original 
advance  made  on  taking  out  the  policy.    They 


therefore  afford  no  evidence  as  to  the  intention 
with  which  the  original  premium  was  paid.  The 
case  of  Worthington  v.  Curtis  (1  Ch.  Div.  422)  is 
distinguishable,  as  there  was  direct  evidence  to 
rebut  the  presumption  of  advancement  in  that 
case.  To  hold  that  the  policy  was  the  husband's 
would  be  to  hold  that  it  was  illegal  and  void  under 
14  Geo.  3,  c.  48,  and  that  the  whole  transaction 
was  a  trick  to  try  to  get  over  the  statute. 
Under  these  circumstances,  I  submit  therefore 
that  the  policy  was  the  wife's  property,  but  not 
her  separate  property.  But,  if  the  court  is  against 
me  on  this  contention,  and  decides  that  the 
settlement  is  binding,  then  I  submit  that  the 
widow's  estate  should  have  a  lien  for  premiums  paid 
by  her  since  her  husband's  death.  She  paid  such 
premiums  on  the  faith  of  her  title  to  the  policy. 
Her  mistake  was  in  a  great  measure  brought 
about  by  the  trustee,  who  himself  joined  in  the 
deed  of  revocation  and  mortgage.  The  trustee 
knew  she  was  paying  under  the  belief  in  her 
title.  Hence  the  trustee,  by  standing  by,  should 
be  held  to  have  bound  his  cestuis  que  trurt  to 
the  extent  of  the  lien,  or  the  widow  should  be 
taken  to  have  paid  at  the  request  of  the  trustee 
BO  as  to  be  suorogated  to  his  rights  if  he  had 
paid.  [KLiT,  J.  referred  to  Falcke  v.  Ths  Scottish 
Imperiai  Insurance  Company,  56  L.  T.  Rep.  N.  8. 
220;  34  Ch.  Div.  234.]  But  even  in  Faleke's 
case  the  Court  of  Appeal  allowed  that  acquies- 
cence and  lying  by  might  be  a  ground  for  decid- 
ing differently.  [Kay,  J. — That  may  be  so  ;  but 
I  do  not  understand  that  in  this  case  there  is  any 
evidence  of  acquiescence  and  standing  by.]  Ete 
referred  also  to  the  Married  Women^  Property 
Act  1870,  s.  10. 

B.  L.  Alexander,  for  other  defendants,  was  not 
called  upon  to  argue. 

Kat,  J. — In  my  opinion  this  settlement  is  quite 
good  and  valid.  A  married  woman  takes  out 
a  policy  personally  in  her  own  name,  and  the 
husband,  as  I  understand,  pays  the  first  and  all 
other  premiums  during  his  life.  He  died  before 
her.  The  policy  was  dated  the  15th  Nov.  1844. 
She  and  he  together,  some  days  after  tbe  policy 
had  been  taken  out — namely,  on  the  27th  of  the 
same  month  of  November — joined  in  a  deed  by 
which  it  was  recited  that  tne  policy  had  been 
granted,  being  a  policy  on  the  life  of  the  wife,  and 
that  tbe  wife,  being  desirous  to  make  provision, 
for  her  husband  and  their  children,  had  agreed  to 
assign  and  transfer  the  said  policy  and  tne  sum 
of  2000Z.  secured  thereby,  and  all  other  sums  of 
money  to  become  due  and  recoverable  in  respect 
thereof,  to  trustees,  who  are  named,  upon  the 
trusts  thereinafter  expressed.  The  policy  goes 
on  to  recite  that  "  the  said  Thomas  Winn ' — that 
was  the  husband — "  hath  agreed  to  join  in  these 
presents  for  the  purpiose  of  assuring  all  his  interest, 
if  any,  in  the  said  policy,  in  manner  hereinafter 
mentioned."  Then  follows  a  settlement  of  the 
policy  upon  trust  to  invest  and  pay  the  money  to 
the  husband  for  his  life,  and  Mter  his  death  for 
the  children  of  the  marriage  as  therein  provided. 
Now,  that  being  practically  a  contemporaneous 
document  with  the  policy  itself,  makes  the  purpose 
of  these  parties  clear  beyond  all  possibility  of  ' 
doubt  or  question.  I  prefer  to  think — and  I  ^| 
believe  it  is  the  best  course  always  in  all  human  ' 
affairs  to  think — that  they  intended  to  be  honest ' 
people  and  to  act  honestly,  and  tO'inake  a  binding- 
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-Bettlement.  The  mode  of  doing  it  would  be  very 
clear.  It  wotdd  bo  that  the  policy  being  given 
by  the  husband  to  the  wife  was  her  separate 
property;  that  therefore  she  could  make  a  per- 
fectly binding  settlement  at  the  date  of  this  deed, 
which  she  purports  to  do ;  and  that  he  did  not 
consider  himself  as  having  any  interest  in  the 
policy,  and  only  joined  for  conformity,  and  to 
bind  such  interest,  if  any,  as  he  expresses  it,  as 
he  might  have.  That  makes  the  whole  matter 
quite  consistent  and  clear,  and  that  is  the  view 
which  I  prefer  to  take — and  I  repeat  I  believe 
that  that  is  the  view  which  in  all  human  affairs 
very  often  leads  to  the  right  conclusion.  In  this 
case  it  is,  however,  said  that  the  policy  really 
belonged  to  the  husband,  and  that  it  is  only  by 
reason  of  the  wife  having  survived  the  husband 
that  she  acquires  any  interest  in  it  at  all ;  and 
that  I  am  to  assume  that  this  settlement  was 
made  on  the  footing  of  both  parties  being  aware 
that  if  the  wife  should  survive  the  husband  the 
settlement  would  be  perfectly  inoperative.  I  do 
not  propose  to  assume  or  infer  anvthing  of  the 
sort,  or  anything  which  would  make  the  trans- 
action not  a  very  clear  and  straightforward  one. 
I  prefer  to  assume  that  both  parties  considered  it 
»  perfectly  binding  settlement  at  the  time,  which 
it  might  be  if,  as  the  recitals  to  this  settlement 
show,  the  husband  really  had  no  interest  in  the 
matter — and  that  the  policv  belonged  to  the  wife 
for  her  separate  use.  But,  if  it  did  not,  the  policy 
would  belong  absolutely  to  the  husband  from  the 
moment  it  was  effected,  subject  only  to  the  chance 
of  the  wife  dying  in  his  lifetime.  Then  the  settle- 
ment would  be  a  settlement  binding  only  in  case 
the  husband  survived  the  wife.  It  is  not  at  all 
like  the  case  of  property  which  belonged  to  a 
married  woman  before  her  marriage,  and  then 
being  a  chose  in  action.  This  particular  property 
she  acquired  by  the  gift  of  her  husband.  Then, 
with  regard  to  the  argument  that,  at  any  rate, 
the  wife's  estate  was  entitled  to  a  lien  for  the 
premiums  which  have  been  paid  by  her  since  her 
husband's  death :  there  may  be  a  great  manv 
things  which  may  be  termed  equitable,  but  whicn 
I  have  no  power  to  do.  I  think  that,  it  being 
clear  that  the  interest  in  remainder  had  vested  in 
the  children  before  the  wife  began  to  pay  these 
premiums,  she  had  no  interest,  or  any  possibility 
of  interest,  in  the  policy  when  she  paid  the  pre- 
miums. Therefore  she  was  a  complete  and  abso- 
lute stranger.  It  has  been  decided  in  the  case, 
which  has  been  referred  to,  of  Faleke  v.  The 
Scottish  Imperial  Insurance  Company  (66  L.  T. 
Eep.  N.  S.  220 ;  34  Ch.  Div.  234),  that,  if  a  perfect 
stranger  pays  premiums  on  policies,  that  stranger 
cannot  assert  any  lien  on  the  policies  for  the 
premiums  so  paid.  Therefore  I  cannot  udw  give 
any  lien  in  this  case  to  the  wife.  The  costs  of  all 
parties  will  be  paid  out  of  the  policy  moneys. 

Solicitors :  Iliffes,  Henley,  and  Sweet,  agents  for 
Russell  and  Mackay,  York ;  T.  W.  Dinhy. 


Friday,  June  10. 
(Before  Chitty,  J.) 

The  Attoeket-Genbbal  v.  The  Cokpoeation  op 
Blackbubn.  (a) 

Municipal  corporation  —  Application  of  borough 
fund — Municipal  Corporations  Act  1882  (45  3f  46 
Vict.  c.  60),  ss.  15,  sub-sect.  (4),  140, 141, 143. 

A  municipal  corporation  passed  resolutions  to  the 
effect  that,  pursuant  to  sect.  15,  sub-sect.  4,  of  the 
Municipal  Corporations  Act  1882,  a  certain  sum 
should  be  paid  to  the  mayor  by  way  of  remunera- 
tion, and  that  the  mayor  should  be  requested  to 
take  such  steps  ca  he  might  deem  proper  for  the 
due  celebration  of  the  Jubilee  of  Her  Majesty's 
reign.    Some  of  the  burgesses  moved  to  restrain 
{he  corporation  from  applying  any  part  of  the 
borough  fund  in  the  celebration  of  the  Jubilee. 
Held,  that  the.  provisions  of  the  Municipal  Corpora- 
tions Act  1882  had  not  been  contravened,  and 
that  an  interlocutory  injunction  would  not  he 
granted. 
Quaere,  whether  sect.  141,  sub-sect.  2,  of  the  Mimi- 
cipcd  Corporations  Act  1882   contemplates  the 
allowing  of  extraordinary  expenditure  if  reason- 
able. 
The  Corporation  of  Blackburn  is  a  municipal 
corporation    subject   to   the    provisions   of   the 
Municipal    Corporation    Act    1882,    the    Public 
Health  Act  1875.  and  the  Acts  amending  the  same. 
In  pursuance  of  the  Municipal  Corporations  Act 
1882   the  corporation  was  governed  and  repre- 
sented by  the  town  council,  and  the  town  council 
was  empowered,  under  the  Municipal  Corpora- 
tions Act  1882  and  certain  local  Acts,  to  appoint 
committees  of  their  own  body  for  carrying  on  the 
work  of  the  town  council,  and  such  committees 
were  empowered  to  appoint  sub-committc^s,  and 
the  acts  of  such  committees  and  sub-committees 
required  to  be  confirmed  by  the  town  council 
prior  to  having  effect. 

The  tovvn  council  appointed  a  committee  called 
the  General  Purposes  and  Paid  Officers  Committee, 
consisting  of  all  the  members  of  the  town  council. 
This  committee  duly  appointed  a  sub-committee 
out  of  its  own  body,  called  the  General  Purposes 
(Jubilee)  Sub-committee. 

The  General  Purposes  and  Paid  OflBcers  Com- 
mittee and  the  General  Purposes  (Jubilee)  Sub- 
committee respectively  passed  a  series  of  resolu- 
tions dii^'ecting  certain  acts  and  things  to  be  done 
for  the  purpose  of  celebrating  fittingly  throughout 
the  borough  the  jubilee  year  of  the  reign  of  Her 
Majesty  Queen  Victoria,  all  which  resolutions 
were  duly  confirmed  by  the  town  council. 

The  result  of  carrying  the  resolutions  into  effect 
would  bo  the  expenditure  of  money  in  relation  to 
the  following  matters :  (1)  The  illumination  of 
the  townhall  and  market-house  and  tower.  (2) 
The  illumination  of  the  Corporation  Park  and  the 
providing  therein  of  a  military  band  on  the  night 
of  the  20th  June,  and  of  fireworks  on  the  night 
following.  (3)  The  providing  of  suitable  convey- 
ances on  the  20th  June  to  convey  the  members  of 
the  town  council  to  a  new  park  in  the  borough 
called  the  Queen's  Park  for  the  purpose  of  open- 
ing the  same.  (4)  The  cost  incurred  by  the  cor- 
poration in  manufacturing  the  gas  to  be  supplied 
free  of  charge  to  such  of  the  inhabitants  of  tha 
borough  having  premises  abutting  on  the  prin- 
ts) Ssportad  b7  a.  Wilbt  Eing,  Eaq.,-Barrliter«|-Law. 
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cipal  streets  of  tbe  borough  as  might  desire  to 
illaminate  the  same  premises. 

It  appeared  that  the  expenditure  would  be  about 
600J.  In  addition  to  the  Dorough  fund  maintained 
in  pursuance  of  the  MaaicipsT  Corporations  Act 
1882  the  town  council  had  at  its  disposal  the 
general  district  fund,  maintained  inparsbance  of 
the  Blackburn  Improvement  Act  1882.  Anjr  defi- 
ciency in  the  borough  fund  or  the  general  district 
fund  was  made  good  by  a   borough  rate  or  a 

feneral   district  rate  as  the  case  might  require, 
he  town   council  had  also  sources   of  income 
derived  from  profits  on   their  gas  undertaking, 

Erofits  on  their  market  undertaking,  and  rents 
:om  farms  and  houses. 
On  the  4th  June  1887  the  following  resolutions 
were  daly  passed  at  a  meeting  of  the  General 
Purposes  and  Paid  Officers  Committee : 

1.  That  the  mayor  might  be  respectfully 
requested  to  take  such  steps  as  he  might  deem 
fitting  for  the  due  and  proper  celebration  in  the 
borough  of  the  Jubilee  of  Her  Majesty. 

2.  Ihat  there  should  be  paid  to  the  mayor  by 
way  of  remuneration  for  his  expenses  during  the 
current  year,  including  any  special  expenses  in- 
curred or  to  be  incurred  by  him  in  giving  effect 
to  the  foregoing  resolution,  the  sum  of  7002. 

3.  That  no  payment  should  be  made  out  of  the 
borough  fund  for  any  of  the  purposes  specified  in 
the  resolution  passed  by  this  committee  and  the 
General  Purposes  (Jubilee)  Sub-committee  relative 
to  the  celebration  of  Her  Majesty's  Jubilee,  except 
in  so  far  as  such  payments  should  be  authorised 
by  law. 

This  was  a  motiou  by  the  Attorney-General,  at 
the  relation  of  certain  burgesses  and  ratepayers 
of  the  borough,  to  restrain  the  corporation  from 
applying  any  part  of  the  borough  fund  in  illumin- 
ating the  townhall,  municipal  offices,  and  market- 
house,  and  the  Corporation  Park  at  Blackburn, 
or  in  paying  for  a  military  band,  or  fireworks, 
or  carriages  to  be  used  on  the  occasion  of  the 
Jubilee  of  Her  Majesty's  reign. 

The  material  sections  of  the  Municipal  Cor- 
porations Act  1882  are  the  following  : 

Sect.  15,  which  provides  that  the  mayor  may 
receive  such  remuneration  as  the  council  think 
reasonable. 

Sect.  139.  The  rents  and  profits  of  all  oorporate  land, 
and  the  interest,  dividends,  and  annnaJl  proceeds  of  all 
money,  does,  chattels,  and  valuable  aecorities  belonging 
or  payable,  to  a  mnnicipal  corporation,  or  to  any  member 
or  officer  thereof  in  his  corporate  capacity,  and  every 
fine  or  penalty  for  any  offence  against  this  Act  (except 
where  and  as  far  as  the  application  thereof  is  otherwise 
provided  for)  shall  go  to  the  borongh  fund. 

Sect.  140.  (1)  The  borough  fund  shall  be  applicable  to 
and  charged  with  the  several  payments  specified  in  the 
fifth  schedule.  (2)  The  payments  specified  in  part  1  of 
that  schedule  may  be  made  without  order  of  the  council ; 
those  specified  in  part  2  may  not  be  made  without  sneh 
Older.  (3)  No  other  payment  shall  be  made  out  of  the 
borough  fund  except :  (a)  under  the  authority  of  an  Act 
of  Parliament ;  (6)  by  order  of  the  council ;  or,  (c)  by 
order  of  the  conrt  of  quarter  sessions  for  the  borough ; 
(d)  by  order  of  a  justioe  in  pursuance  of  this  Act,  or 
(«)  in  coses  in  which  the  conix  of  qnarter  sessions  for  a 
county,  or  a  justice  acting  in  and  for  a  county  in  the 
discharge  of  his  judicial  duty,  might  make  an  order  for 
the  payment  of  money  on  the  treasurer  of  the  county. 

Sect.  141.  (1)  An  order  of  the  council  for  payment  of 
money  out  of  the  borongh  fund  shall  be  signed  by  three 
members  of  the  council,  and  connteraigned  by  the  town 
olerk.  (2)  Any  such  order  may  be  removed  into  the 
Queen's  Bench  Division  of  the  High  Court  by  writ  of 
(!«ritorari,  and  may  be  wholly  or  partly  disallowed  or 


oonfiimed  on  motion  and  hearing  with  or  without  costs 
according  to  the  jndgment  and  discretion  of  the  court. 

Sect.  143.  (1)  If  the  borough  fund  is  more  than 
sufficient  for  the  purposes  to  which  it  is  applicable  under 
this  Act,  or  otherwise  by  law,  the  snrplus  thereof  shall 
be  applied,  under  the  direction  of  the  conncil,  for  the 
public  benefit  of  the  inhabitants  and  improvement  of  the 
borough. 

Sir  Arthur  Watson,  Q.C.  and  Meihold  for  the 
motion. — The  fund  cannot  be  applied  in  the 
manner  proposed.  The  expenditure  is  not  a 
proper  expenditure  of  trust  money  which  can 
only  be  applied  for  the  purposes  for  which  munici- 
pal corporations  were  established : 

Uonicipal  Corporations  Act  1882,  as.  139, 140, 141, 

143; 
The  Attomey-Qeneral  v.  AsvinaU,  2  My.  &  Cr.  613; 
The  Attomey-Oeneralv.  The  Vestry  of  Bermondtey, 

48  L.  T.  Bep.  N.  S.  445 ;  23  Ch.  Div.  60. 

Bonier,  Q.C.  and  W.  B.  Rawlina  for  the  Cor- 
poration of  Blackburn. 

Chitty,  J. — ^This  motion  relates  to  two  matters ; 
the  first  is  the  application  of  the  borough  fund, 
and  the  second  is  the  supply  of  the  gas  gratis. 
The  proposed  application  of  the  borough  fund  is 
said  to  be  unlawful,  and  it  is  said  that  the  supply 
of  gas  gratis  is  also  unlawful.  Kow,  in  regard  to 
the  gas,  which  is  a  subsidiary  matter,  I  will  deal 
with  it  very  shortly.  The  corporation  have 
vested  in  them  the  gas  undertaking,  and  there 
are  many  sections  and  provisions  to  be  found  in 
the  elaborate  Acts  of  Parliament  relating  to  this 
matter.  Those  Acts  of  Parliament  have  not  been 
examined,  nor  probably  could  have  been  examined 
in  court  with  any  great  care  during  this  argu- 
ment ;  but  the  result  appears  to  me  to  be  this, 
that  what  the  corporation  by  its  mayor  has 
sworn  to  I  must  accept  for  the  purposes  of  this 
action,  that  there  is  nothing  contained  in  these 
Acts  of  Parliament  prohibiting  the  corporation 
from  supplying  gas  free  of  charge.  I  cannot  see 
that  the  expenditure  of  gas  by  giving  it  away 
gratis  for  tne  purposes  of  illumination  on  the 
celebration  of  the  Jubilee  is  likely  to  bring  any 
charge  upon  the  district  fund,  and  I  think  there 
ought  to  be  no  injunction  on  this  point.  A  more 
important  part  of  the  motion  is  that  which  relates 
to  the  borough  fund.  It  is  said  on  behalf  of  the 
Attorney-General  that  this  is  an  action  by  him  at 
the  relation  of  certain  burgesses.  It  is  said  that 
the  intention  of  the  corporation  is  to  apply  the 
borough  fund  in  illuminating  the  townhall,  the 
municipal  offices,-  the  market-place,  and  other 
public  buildings  in  Blackburn,  in  paying  military 
bands,  and  for  fireworks  and  carriages  to  he 
used  on  the  occasion  of  the  Jubilee  of  Her 
Majesty.  These  purposes  are  said  not  to  be  lawful 
within  the  Act  of  Parliament  which  relates  to  the 
borongh  fund  and  its  application.  The  corporation, 
however,  meet  this  motion  by  saying  :  "  First, 
we  have  not  applied  any  part  of  the  borough 
fund  for  any  sucn  purposes ;  and  secondly,  there 
is  no  sufficient  ground  for  showing  an  intention 
or  a  threat  on  our  part  so  to  do.  Therefore,  what- 
ever may  be  our  mtention,  no  injunction  ought 
to  be  granted,  and  we  ought  not  to  be  asked  to 
give  an  undertaking."  An  undertaking  it  is  said 
will  only  be  a  sort  of  sign  of  triumph,  and  nothing 
more,  to  the  parties  who  are  here.  Now  it  is 
incontestible  that  no  part  of  the  borough  fund  has 
yet  been  applied  for  any  of  these  purposes.  The 
first  material  question  of  fact  to  be  considered  is, 
whether  there  is  that  which  in  point  of  law— jfor  it 
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is  a  mixed  question  of  law  and  fact — amounts  to  a 
threat  and  intention.  Kotr,  it  is  necessary  to 
state  shortly  some  of  the  resolutions  which  were 
come  to  by  various  committees  of  the  town 
oonncil,  and  I  think,  against  the  corporation,  that 
the  right  view  is  that  the  corporation  could  only 
speak  by  the  voice  of  the  resolutions.  Of  course 
there  may  be  cases  brought  against  the  officers  of 
the  corporation,  and  it  may  be  shown  that  by  the 
things  which  they  have  done  their  intention  ia 
to  misapply  the  moneys  belonging  to  the  corpora- 
tion. But  when  it  is  a  question  of  imputing  an 
intention  to  the  corporation,  it  seems  to  me  that 
the  right  rule  is  to  see  what  the  corporation,  in 
its  corporate  capacity,  has  resolved  upon — in  fact, 
what  are  its  resolutions  which  alone  express  its 
intent.  And  further,  that,  unless  some  sort  of 
case  of  fraud  is  made  out,  the  resolutions 
most  be  taken  truly  to  express  what  the  cor- 
poration intended  to  do,  otherwise  the  court 
would  be  pressing  the  matter  unduly  against  the 
corporation,  because  some  of  the  corporators  might 
have  been  minded  at  one  time  to  do  something 
which  is  unlawful.  I  think  it  ought  to  be  brought 
hone  to  the  corporation,  through  its  regular  acts, 
such  as  its  resolutions,  or  a  strong  case  ought  to 
be  made  against  the  corporation  that  the  corpora- 
tion is  saying  one  thing  and  meaning  another. 
I  think  there  is  no  ground  for  coming  to  the 
second  conclusion  on  the  matter  of  fact  as 
against  the  corporation.  Therefore  I  proceed 
to  examine  what  the  corporation  and  its  com- 
mittee and  its  council  have  said  they  intend 
to  do.  A  resolution  was  passed  at  the  Greneral 
Purposes  and  Paid  Officers  Committee  of  the  cor- 
poration on  the  Slst  March  1887,  and  this 
resolution  related  to  what  would  be  termed 
generally  "Jubilee  proceedings,"  and  the  ninth 
resolution  was  the  only  resolution  which  related 
to  the  fund  out  of  which  the  expenses  of  these 
proceedings,  or  any  of  them,  were  to  be  defrayed, 
and  that  resolution  dealing  with  only  a  part  of 
the  Jubilee  proceedings  ends  with  a  statement 
that  the  expenses  are  to  be  defrayed  by  the 
respective  committees  out  of  the  corporate 
funds.  That  is  not  in  itself  a  resolution 
binding  on  the  corporation,  but  it  is  a  resolu- 
tion as  passed  by  the  committee.  That  is  not 
a  resolution  passed  by  the  committee  in  terms 
that  these  expenses  should  be  defrayed  out  of 
the  borough  fund.  It  is  part  of  the  corporation's 
case  that  they  have  other  funds  applicable  to 
purposes  of  this  character — funds  not  bound  by 
the  provisions  of  the  Municipal  Corporation  Act 
of  1882,  and  funds  which,  according  to  the  Acts 
of  Parliament  which  regulate  them,  are  free  to  be 
disposed  of  for  these  purposes.  The  parties  moving 
had  the  opportunity  of  amending  their  notice  of 
motion  so  as  to  make  it  apply  to  these  other  funds, 
but  for  reasons  which  1  need  not  enter  into  they 
have  been  unable  to  amend  their  notice  of  motion, 
and  it  is  confined  to  the  borough  fund.  Now  that 
is  the  only  resolution  of  any  sort  in  force  in  regard 
to  the  funds  out  of  which  the  proposed  expendi- 
ture was  to  be  defrayed  at  the  time  when  the 
notice  of  the  intention  to  bring  this  action  was 
given,  and  such  notice  was  given  on  the  26th  May. 
Thereupon,  in  due  course,  a  meeting  of  the  town 
council  was  called,  and  was  held  on  the  2nd  June. 
A  town  council,  of  course,  cannot  be  got  together 
at  two  hours'  notice,  and  there  appears  to  me  to 
hare  been  no  delay  in  bringing  tne  town  council 


together.  This  is  the  resolution  that  was  then 
passed.  It  is  headed  "  Jubilee  Celebration,"  and 
is  as  follows :  "  The  town  clerk  read  a  notiee 
served  upon  him  by  Messrs.  Darley  and  Crossley, 
solicitors  for  certain  burgesses  named  therein,  of 
their  intention  to  apply  for  an  injunction  to 
restrain  the  town  council  from  charging  any 
expenses  incurred  in  celebrating  the  Jubilee  year 
of 'the  Queen's  reign  upon  the  borough  fund. 
Motion  made,  and  question  proposed,  and  resolved, 
that  subject  to  any  directions  to  be  given  by  the 
committee  hereafter  mentioned,  any  action  against 
the  corporation  commenced  in  pursuance  of  the 
notice  to  be  defended,  and  any  application  for  an 
injunction  resisted,  and  that  it  be  an  instruction 
to  the  town  clerk  to  take  such  steps  for  giving 
effect  to  this  resolution  as  he  may  deem  advisable, 
also  that  it  be  referred  to  the  General  Purposes, 
&o.,  Committee  to  take  into  consideration  the 
whole  queotion,  and  to  give  such  further  direc- 
tions from  time  to  time  to  the  town  clerk  as  they 
consider  expedient,  and  generally  to  deal  with 
the  whole  subject.  Also  the  corporation  seal  be 
affixed  to  any  copy  of  this  order."  Now  upon 
that  it  is  said  that,  haying  the  notice  of  this 
intended  action,  the  corporation  at  once  insisted 
on  their  right,  for  it  must  be  put  as  high  as  that, 
and  that  is  the  meaning  of  the  argument,  although 
it  is  not  quite  so  expressed,  to  apply  the  borough 
fund  for  this  purpose,  I  think  that  is  a  misreading 
of  the  resolution.  The  whole  matter,  as  is  plain 
upon  the  face  of  the  resolution,  is  referred  for 
consideration,  and  it  is  subject  to  the  direction 
which  ia  to  be  given  that  the  action  is  to  be 
defended,  and,  there  is  no  reason  why  a  corpora- 
tion, being  told  they  are  going  to  do  something 
in  an  unlawful  mtwmer,  may  not  reconsider  their 
position,  and.  although  there  may  be  underlying 
what  had  taken  place  before  some  intention  to 
apply  borough  funds,  yet  it  cannot  be  charged  on 
tnem  because  they  say  they  will  defend  an  action 
in  this  way  that  they  have  determined,  or  shown 
a  determination,  or  "  threatened  and  intended,"  in 
the  technical  language  of  the  court,  to  use  the 
fund  in  that  way.  It  is  proper,  on  the  notice 
being  given,  that  the  corporation  should 
reconsider  the  matter,  and  they  say  they  will,  and 
they  proceed  to  reconsider  it.  The  result  is,  the 
writ  having  been  issued  on  the  2nd,  and  the  notice 
of  motion  being  dated  the  3rd,  that  on  the  4th, 
that  is  the  following  day,  the  General  Purposes 
Committee  of  the  town  council,  with  reference  to 
the  Jubilee  celebration,  passed  this  resolution: 
"That  it  be  a  recommendation  to  the  town 
council  to  adopt  and  give  effect  to  the  following 
resolutions :  namely,  first,  that  the  mayor  be 
respectfully  requested  to  take  such  steps  as  he 
may  deem  fitting  for  the  due  and  proper  celebra- 
tion in  this  borough  of  Her  Majesty's  Jubilee  ; 
secondly,  that  there  be  paid  to  the  mayor,  by  way 
of  remuneration  for  his  expenses  during  the 
current  year,  including  any  special  expenses 
incurred  or  be  incurred  by  him  in  giving  effect 
to  the  foregoing  resolutions,  the  sum  of  7002. ; 
thirdly,  that  no  payment  be  made  out  of  the 
borough  fund  for  any  of  the  purposes  specified  in 
the  resolutions  passed  by  this  committee  and  the 
General  Purposes  (Jubilee)  Sub-committee  relative 
to  the  celebration  of  Her  Majesty's  Jubilee, 
excepting  so  far  as  such  payments  be  authorised 
by  law."  That  was  the  recommendation  only  of 
this  committee,  and  the  recommendation  went  to 
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the  town  council.  On  the  8th  Jane  the  town 
conncil  passed  resolntions  which  ore,  I  hold  for 
the  parposes  of  this  motion,  the  operative  resoln- 
tions of  the  corporation,  and  I  take  it  that  that 
which  is  here  expressed  is  only  what  the  corpora- 
tion say  they  intended  to  do.  The  town  conncil 
was  advised  either  at  the  meeting  or  otherwise,  it  is 
q^aite  immaterial  which,  not  to  adopt  those  resolu- 
tions, and  it  did  not  adopt  them,  but  it  passed 
resolutions  something  to  the  same  effect.  The 
first  resolution  is  headed,  "  Bemaneration  of  the 
Mayor.  Pursuant  to  section  15,  sub-section  4  of 
the  Municipal  Corporations,  Act  1882,  there  be 
paid  to  the  mayor "  (who  is  here  named  "  Mr. 
Appleby  ")  "  by  way  of  remuneration  the  sum  of 
700J.''  The  15th  section  of  the  Act  of  Parliament 
does,  in  the  terms  of  sub-sect.  4,  enact,  that  the 
mayor  "  may  receive  such  remuneration  as  the 
council  think  reasonable."  As  an  instance,  and 
to  my  mind  a  good  instance,  of  the  mode  in  which 
an  Act  of  Parliament  of  this  kind  is  framed,  the 
Legislature  says  that  a  large  body  like  the  town 
council,  subject  to  the  common  opinion  of  the 
burgesses,  may  make  this  remuneration  to  the 
mayor.  Therefore,  in  express  terms,  the  Legis- 
lature has  said  that  the  mayor  mav  receive  such 
remuneration  as  the  council  think  reasonable ; 
that  is  to  say,  they  could  vote  away  the  corporate 
property.  But  that  is  not  likely,  and  this  is  part 
of  the  fallacy  of  some  of  the  argument  which  I 
have  had  addressed  to  me.  The  Legislature,  say 
the  town  council,  will  not  do  such  a  thing  as  that ; 
we  leave  it  in  the  hands  of  the  town  council  to  vote 
such  remuneration  as  they  may  think  reasonable, 
and  that  remuneration,  though  on  the  face  of  this 
resolution  it  does  not  appear  to  be  in  terms 
directed  to  be  paid  out  of  the  borough  fund, 
yet  it  is  a  payment  which  is  chargeable  (which 
term,  as  I  have  said  during  the  argument,  is 
advisedly  used  in  the  140th  section,  having  refer- 
ence to  the  first  part  of  the  5th  schedule)  upon 
the  borough  fund.  That  resolution  has  not  been 
impeached,  and  it  may  be,  I  daresay,  that  many 
may  think  that  the  700!.  has  been  voted  to  the 
mayor  to  enable  him  to  make  due  provision  for 
the  celebration  of  the  Jubilee.  But  this  is  a 
matter  I  decline  to  go  into.  I  think  the  council 
had  the  power  of  passing  this  vote  and  charging 
the  borough  fund  with  it.  I  cannot  but  say  that, 
upon  a  public  occasion  such  as  this  is,  perhaps  the 
municipal  life  of  the  borough  of  Blackburn 
requires  something  in  the  way  of  moderate 
pageantry.  I  cannot  say  that  I  think  this  an 
undue  remuneration  to  the  mayor  for  any  expense 
he  may  be  put  to.  At  any  rate  I  think  that  reso- 
lution is  unimpeachable.  Then  I  am  told,  "  But 
this  is  doing  indirectly  what  cannot  be  done 
directly."  Of  conrse,  underlying  this  argument 
is  the  assumption  that  numbers  of  these  things 
could  not  have  been  paid  for  out  of  the  borough 
fond.  Accepting  for  a  moment  that  proposition 
as  correct,  and  that  these  things  could  not  have 
been  paid  for  out  of  the  borough  fund,  it  is  said 
that  this  is  doing  indirectly  what  you  could  not  do 
directlv.  But  I  disagree,  for  the  purposes  of  a 
case  like  this,  with  that  mode  of  attempting  to 
express  the  law  on  the  subject.  There  are  things 
which  you  cannot  do  at  all  directly  or  indirectly ; 
but  when  it  is  said  that  some  act  has  been  done 
which  is  a  violation  of  an  Act  of  Parliament,  and 
which  it  is  said  is  a  direct  violation,  which  is  a 
phrase  which  is  not  uncommon,  the  meaning  is 


that  it  is  a  violation.  There  is  no  such  thing  in 
strictness  as  an  evasion  of  an  Act  of  Parliament, 
nsing  that  term  in  the  proper  sense,  because,  if 
yon  can  get  outside  an  Act  of  Parliament,  you  are 
not  within  its  provisions.  Of  course  that  is  not 
the  common  sense  of  what  is  meant.  What  is 
meant  is,  that  what  you  are  doing  is  substantially 
within  the  provisions  of  the  Act,  although  yon 
may  try  to  colour  or  gloss  it,  still  what  yon  are 
doing  is  within  its  pi-ohibitions.  That,  to  my 
mind,  is  what  is  prohibited.  It  does  not  follow 
that,  because  you  cannot  do  a  thing  in  one  way, 
you  may  not  m>  it  in  another.  It  seems  to  me  that 
the  first  resolution  is  unimpeachable  standing  by 
itself.  I  do  not  think,  standing  as  it  does  in  con- 
nection with  the  next  resolution,  it  is  in  any  way 
shaken.  The  next  resolution  is  headed,  "  Public 
Bejoicings.  Besolved  that,  pursuant  to  the  re- 
commendations of  the  Greneral  Parposes  and  Paid 
Officers  Committee,  the  mayor  be  respectfully 
requested  to  take  such  steps  as  he  may  deem 
fitting  for  the  due  and  proper  celebration  in  the 
borough  of  Her  Majesty  s  Jubilee."  I  agree  with 
Sir  Arthur  Watson's  argument,  having  regard  to 
the  form  in  which  that  resolution  has  been  put,  and 
I  think  intentionally  put,  that  the  mayor  is  not 
under  any  legal  or  equitable  obligation  to  apply 
any  part  of  this  700J.  towards  the  Jubilee  celebra- 
tion. He  may  apply  his  own  money,  of  which  the 
700!.  formed  part ;  but  there  is  no  condition  at- 
tached to  the  remuneration,  and  I  think  that  that 
is  a  mere  request  to  him  to  do  what  not  impossibly, 
and  I  think  I  may  say  not  improbably,  he  will 
do.  So  mnch  for  these  two  resolutions.  Now  I 
come  to  the  last :  "  Jubilee  rejoicings.  Resolved, 
that  no  payment  be  made  out  of  the  borough 
fund  for  any  of  the  purposes  specified  in  the 
resolntions  passed  by  the  General  Purposes  and 
Paid  Officers  (Jubilee)  Sub-committee,  and  con- 
firmed by  this  council,  relative  to  the  celebration 
of  Her  Majesty's  Jubilee,  except  any  payment  or 
payments  which  is  or  are  legally  permissible." 
On  that  resolution  the  principal  argument  in 
support  of  the  motion  has  turned.  It  is  said  that 
it  shows  as  against  the  corporation  that  previously 
to  this  time  they  had  the  intention  to  apply  it. 
It  was  said  that  they  were  asked  in  so  many 
terms  not  to  apply  the  borough  fund,  and  the 
answer  they  gave  is,  not  that  we  will  do  not  this 
thing  which  you  say  is  a  misapplication,  but  we 
will  not  do  anything  which  is  illegal.  It  permits 
them,  therefore,  notwithstanding  this  resolution, 
to  do  the  thing  which  the  motion  seeks  to  restrain 
them  from  doing.  I  think  that  is  not  the  right 
way  to  read  it.  I  think  that  up  to  this  time 
there  was  nothing  sufficient  to  enable  me  to  attri- 
bute  to  the  corporation  the  intention  of  applying 
the  borough  fund  to  these  purposes  which  I  am. 
still  assuming  would  not  be  lawful  purposes,  and 
I  think  that  they  have  there  stated  that  the  fund 
is  not  to  be  applied  for  any  payment  "  except  any 
payment  or  payments  which  is  or  are  legally  per- 
missible." Now,  there  may  be  something  in  those 
payments  which  are  not  illegal.  It  may  be,  when 
the  question  has  to  be  considered  hereafter,  that 
the  whole  of  them  can  be  legally  justified;  but  I 
think  that  I  am  not  called  upon  at  the  present 
moment  to  express  any  judicial  opinion  on  that. 
The  subject  is  one  which  requires  some  considera- 
tion, and  it  would  be  hardly  fitting  in  me,  on  a 
motion  day,  when  there  are  other  matters  to  be 
attended  to,  to  lay  down  what  I  coouder  to  be  the 
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definite  and  final  law  npon  the  snbject;  but  I 
■will  make  an  observation  or  two  npon  the  140th, 
the  141st,  and  the  143rd  sections  of  the  Act  of 
1882,  for  the  purpose  of  showing  that  the  corpora- 
tion have  at  least  some  substantial  ground  for 
arguing  that  some  of  these  payments  might  be  al- 
lowed. Fart  of  the  argument  which  1  have  heard  in 
support  of  the  motion  was  founded  on  the  old  Act 
of  5  &  6  Will.  4;  but  though  historically  that  may 
be  of  interest,  the  Act  of  Parliament  to  be  con- 
sidered for  the  present  purpose  is  the  Act  of  1882. 
That  Act  differs  materially  from  the  Act  of  5  &  6 
Will.  4  with  reference  to  the  borough  fund.  I 
am  not  going  to  point  out  the  difference,  because 
that  is  unnecessary.  The  140th  section,  following 
the  section  which  shows  of  what  the  borough 
fand  is  to  consist,  is  divisible  into  two  main 
parts,  and  the  first  is  the  part  which  deals  with 
those  pajonents  which  are  not  merely  proper 
payments,  but  payments   which  are  charged  or 

Xnses  which  are  charged  upon  the  fund.  The 
r  main  portion  of  the  140th  section  relates  to 
matters  to  which  the  fund  is  applicable  without 
being  charged.  Now  the  140th  section  begins  in 
this  way :  "  The  borough  fund  shall  be  applicable 
to  and  charged  with  the  several  payments  specified 
in  the  5th  schedule.  2.  The  payments  specified 
in  part  1  of  that  schedule  may  be  made  without 
order  of  the  council"  —  that  means  the  town 
council — "  those  specified  in  part  2  may  not  be 
made  without  such  order."  Those  enactments 
■which  I  have  just  read  form  the  first  main  division 
of  this  section,  and,  as  I  have  said,  that  is  an  enact- 
ment which  not  only  relates  to  what  the  borough 
fund  is  applicable  to,  but  what  is  charged  on  the 
borough  fund.  Then  there  comes  in  thb  3rd  sub- 
section, which  is  a  provision  with  regard  to  other 
payments  to  be  made,  and  that  is  expressed  by 
means  of  a  negative  rlause  followed  by  exceptions. 
The  negative  clause  runs  thus  :  "  No  other  pay- 
ment shall  be  made  out  of  the  borough  fund 
except "  —  and  then  there  come  five  exceptions  : 
the  first  is  "  the  authority  of  an  Act  of  Parlia- 
ment;" the  next  is,  "by  order  of  the  council"; 
the  next  is  "  by  order  of  the  Court  of  Quarter 
Sessions  for  the  borough ; "  the  next  is, "  by  order 
of  the  justices  in  pursuance  of  this  Act,"  that  is 
the  Act  of  1882;  and  the  next  is,  "in  cases  in  which 
the  Court  of  Quarter  Sessions  for  a  county,  or  a 
justice  acting  in  and  for  a  county  in  the  dis- 
charge of  his  judicial  duty,  might  make  an 
order  for  the  payment  of  money  on  the  treasurer 
of  the  county."  Then  there  is  a  saving  clause 
which  I  need  not  read.  So  that,  stopping  there, 
there  is  an  enactment  which  forms  what  I  have 
called  the  second  main  division  of  this  section, 
excepting  from  the  negative  clause,  "  that  no 
other  payment  shall  be  made  out  of  the  borough 
fund,"  a  payment  which  is  made  :by  order  of 
council.  I  have  heard  an  argument  to  say  that  it 
would  be  startling  that  the  Act  of  Parliament 
should  have  confided  to  the  town  council  so  large 
a  jurisdiction  as  to  say  what  payments  might  be 
made  out  of  the  borough  fund  in  addition  to 
those  which  are  charged ;  but  the  observations  I 
have  already  made  apply  to  this  argument.  The 
Legislature  appears  to  have  thought  that  the 
town  council  was  a  body  to  whom  it  could  intrust 
certain  powers.  Then  the  141st  section  runs 
thus :  "  An  order  of  the  council  for  payment  of 
money  ont  of  the  borough  fund  shall  be  signed 
by  three  members  of  the  council,  and  counter- 


signed by  the  town  clerk."    There  has  been  no 
order  at  the  present  moment  for  payment  of  any- 
thing out  of  the  borough  fund.     The  resolutions 
which  I  have  read  are  those  which  might  be  acted 
upon,  but,  before  any  application  for  payment 
pursuant  to  the  resolutions  can  be  made,  there 
must  be  an  order  in  this  form.    Now,  that  power 
which  is  intrusted  to  the  council  in  the  140th 
section  is  clearly  put  under  a  restriction  or  check, 
for  the  second  part  of  the   141st   section  runs 
thus  :  "  Any  Kucn  order" — that  is,  any  order  for 
payment  of  money  out  of  the  borough  fund — 
"  may  be  removed  into  the  Queen's  Bencin  Division 
of  the  High  Court  by  writ  of  certiorari,  and  may 
be  wholly  or  partially  disallowed  or  confirmed  on 
motion    and    hearing    with    or   without    costs, 
according  to  the  judgment  and  discretion  of  the 
court."   So  that  the  authority  which  is  apparently 
given  by  the  140th  section  to  the  council  is  one 
which  is  subject  to  revision  by  the  Queen's  Bench 
Division.    Sect.  143,  it  was  said,  ought  to  be  so 
read  as  to  lead  in  the  result  to  the  striking  out  of 
all  that  part  of  sect.  140  which  follows,  including 
sub-sect.  (1).    That  clause  runs  thus :    "  If  the 
borough  fund   is   more   than   sutncient  for  the 
purposes  to  which  it  is  applicable  under  that  Act> 
or  otherwise  by  law,  the  surplus  thereof  shall  be 
applied  under  the  direction  of  the  council  for  the 
public  benefit  of  the  inhabitants  and  improvement 
of  the  borough."    That  clause  relates  only  to  the 
surplus  which  remains  after  applying  it  to  the 
purposes  to  which  the  borough    fund   is  made 
applicable  in  the  Act,  and  one  of  those  purposes 
is  the  purpose  which  has  been  directed  by  the 
order  of  council,  subject  to  the  revision  or  check 
which  I  have  mentioned.     The  result  is  this,  that 
(though  I  do  not  express  a  final  opinion  on  it) 
there  is  a  ground  at  law  on  the  part  of  the  corpo- 
ration to  argue,  if  the  authority  (that  is  to  say  the 
council)   which   Parliament  lias    thought   fit  to 
intrust  with  this  power  should  exercise  it,  and 
that  exercise  should  be  upheld  by  the  Queen's 
Bench  Division,  that  the  payment  would  be  a  good 
payment,  although  it  may  be  made  for  some  of 
these  purpo»es.    I  am  not  at  all  persuaded  that 
the  Legislature  did  not  mean  that.    There  may 
be  special   exceptional    occasions   which   would 
justify  the  application  of  a  reasonable  part  of  the 
borough  fund  for  purposes  such  as  the  purposes 
now  proposed,  namely,  the  celebration  of  Her 
Majesty's  Jubilee.    There  may  be  purposes  of  this 
kind  which  the  Court  of  Queen's  Bench,  revising 
the  order  of  the  council,  would  think  fit  to  allow. 
As  it  stands,  there  being  that  resolution  that  no 
part  of  the  borough  funds  shall  be  applied  except 
in  a  lawful  manner,  I  think  it  is  at  least  ques- 
tionable whether  some  moderate  reasonable  pay- 
ment for  the  purposes  indicated  might  not   be 
allowed  out  of  the  fund,  and  I  think  that  is  a 
question  well  worthy  of  consideration  hereafter. 
In  the  result  I  refuse  the  motion  with  regard 
to  the  borough  fund,  because  I  think  the  de- 
fence at  least  is  made  out  for  the  purposes  of 
this  motion,  that  the  corporation  have  not  mis- 
applied any    part    of   the    borough    fund,  and 
have  not  in  any  sense  suflBcient  to  justify  my 
granting  an  injunction  threatened  or  intended  to 
do  so. 

An  order  was  taken  by  consent  to  stay  all  pro- 
ceedings in  the  action,  and  costs  were  not  asked 
for. 

Solicitors:    BciUon,   Bobbins,  Butk.KadiCo., 
ligitized  by  VjOOQ IC 
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agents  for  W.  E.  L.  Oame,  Town  Clerk,  Black- 
bnrn;  BlaeJ^ord,  Biehet,  and  Wood,  agents  for 
BwrUy  and  GroasUy,  Blackburn. 


Wednetday,  July  27. 

(Before  Chittt,  J.) 

Be  Newbbgis  ;  Egglbton  r.  Newbkgin.  (a) 

Poor  law — Pauper  lunatUs — Part  maintenance — 

Lunatic  Agylums  Act  1863  (16  ^  17  Vict.  c.  97), 

«.  104 — Statute  of  Limitations  (21  Joe.  1,  c.  16). 

The  guardians  of  a  parish  are  only  entiUed  to  re- 
cover six  years'  arrears  in  respect  of  past  main- 
tenance of  a  pauper  lunatic. 

Ik  May  1867  Thomas  Yeoman  Newbegin,  a  pauper 
lunatic,  was,  pursuant  to  an  order  for  removal, 
removed  from  Hanwell  Asylum  to  the  Sussex 
County  Asylum  at  Haywards  Heath,  and  had 
since  that  time  up  to  the  date  of  the  preSent  ap- 
plication been  maintained  at  the  last-mentioned 
asylum  at  the  cost  of  the  parish  of  Brighton. 
A  sum  of  376Z.  2s.  9d.  was  owing  to  the  guardians 
in  respect  of  payments  for  maintenance  of  the 
lunatic. 

By  his  will,  dated  in  1868,  the  father  of  the 
lunatic  gave  his  residuary  estate  to  his  three 
children  in  equal  shares,  and  by  a  codicil,  dated 
in  1872,  he  bequeathed  to  the  lunatic  an  annuity 
of  26Z.  The  testator  died  in  1880,  leaving  hxs 
widow  and  his  sons  William  John  Newbegin  and 
the  lunatic  him  surviving.  Consequently  the 
lunatic  was  entitled  to  the  annuity  and  arrears 
thereof,  to  a  third  of  the  residue,  and  a  moiety  of 
a  third  of  the  residue  by  reason  of  the  death  of 
the  lunatic's  sister  in  her  father's  lifetime.  It 
appeared  that  the  lanatic's  share,  without  takins; 
the  annuity  into  account,  was  sufficient  to  pay  the 
guardians'  claims  and  leave  a  residue  of  about 
300!. 

An  originating  summons  having  been  taken 
ont  for  the  administration  of  the  testator's  estate 
by  his  execn tors,  the  judge  in  chambers  ordered 
iLat  the  guardians  should  be  served  with  notice 
that  the  originating  summons  had  been  issued  for 
liberty  to  pay  into  court  a  sufiBcient  sum  to  answer 
the  annuity  given  to  the  lunatic,  and  also  the 
arrears  of  the  annuity,  and  also  the  one-third  part 
of  the  testator's  estate.  This  notice  was  served 
on  Nov.  6, 1886. 

The  question  to  be  decided  upon  adjourned 
summons  was,  whether  the  guardians'  claim  for 
maintenance  was  limited  to  six  years'  arrears, 
or  whether  they  could  claim  for  the  whole  period 
since  1867. 

WJiiteJwrne,  Q.C.  and  Robert  F.  Norton  for  the 

Enardians. —  This   is  an   application  under    the 
unatic  Asylums  Act  1853.     By  that  Act  ^  sta- 
tutory duty  is  cast  on  the  guardians,  which  they 
cannot  decline,  of  maintaining  the  lunatic,  and 
they  are  entitled  to  be  repaid  tho  sums  they  have 
expended  for  maintenance  since  1867  : 
Be  UpfulVi  Trust,  3  M.  &  G.  281 ; 
jRe  Brewery's  Trusts,  23  L.  T.  Kep.  N.  S.  108 ; 
Be  BucUey's  Trust,  Johns.  700  : 
The  Lnnatio  Asylams  Act  1853,  ss.  67,  91,  96,  97, 

98,99,104; 
12&13Vict.o.  103,8. 16. 
There  is  no  reason  why  the  court,  acting  for  the 
benefit  of  the  lunatic,  should  set  up  the  statute, 

(a)  Beported  by  Q.  Welbt  Eiaa,  Eaq.,  Barriater'«t-Law. 


which  would  be  acting  for  the  benefit  of  the 
lunatic's  heir-at-law,  or  next  of  kin,  as  the  case 
may  be. 

Upjohn  contra. — ^The  court  may  pay  a  lawful 
debt,  that  is  to  say,  a  debt  recoverable  by 
law,  but  this  is  not  a  debt  recoverable  by  law. 
Sect.  1 04  creates  no  right  in  the  guardians,  but 
only  gives  a  remedy.  It  is  the  duty  of  the  guar- 
dians to  have  regard  to  the  Statute  of  Limitations, 
and  that  is  what  was  done  in  Be  Buckley's  Trust 
(sup.),  which  is  the  esse  on  which  I  rely : 

Be  Weaver,  48  L.  T.  Hep.  N.  S.  98 ;  21  Ch.  Div.  615  j 

Be  Webster,  27  Ch.  Div.  710 : 

Be  Jfamuin'a  Trusts,  88  L.  T.  Bap.  K.  S.  797 ;  8  Ch. 
Div.  256.  [A  previons  application  in  this  case, 
unreported,  was  also  referred  to.] 

Whitehome  replied. 

Chittt,  J. — ^This  is  a  case  to  my  mind  of  some 
difficulty.  The  point  is  this :  An  executor  has 
funds  in  his  hands  which  belon;;  to  a  person  who 
is  a  lunatic,  and  who  has  been  in  the  county 
asylum  for  a  considerable  number  of  years  on  the 
footing  of  being  a  pauper,  and  under  his  father's 
will  he  has  lately  faaa  an  accession  of  property. 
The  executor  desires  the  direction  of  the  court 
with  regard  to  the  application  of  the  funds  he 
has  in  his  hands  belonging  to  the  lunatic.  The 
lunatic  has  no  family,  and  he  is  still  in  the  asylum, 
and  the  question  for  decision  relates  to  past  main- 
tenance. The  g^rdians  of  the  parish  chargeable 
say  that  for  more  than  six  years  they  have  been 
applying  moneys  mentioned  in  sect.  104  of  6  &  7 
Vict.  e.  97,  and  that  they  are  entitled  to  have  now 
repaid  to  them,  out  of  the  lunatic's  fund,  the 
whole  of  the  amount  without  regard  to  the  Sta- 
tute of  Limitations  (21  Jac.  1,  c.  16).  The  question 
is  whether  this  statute  does  or  does  not  apply  to 
this  case.  The  exact  part  of  the  section  on  which 
the  question  turns  is  a  part  which  I  will  read : 
"  If  any  trustee  or  other  person  having  the  pos- 
session, custody,  or  charge  of  any  property  of 
such  lunatic,  or  if  tho  Governor  and  Company  of 
the  Bank  of  England,  or  any  other  body  or  person 
having  in  their  or  Lis  hands  any  stock,  interest, 
dividends  or  annuity  belonging  or  due  to  such 
lunatic,  paj[  any  money  accordirig  to  any  such 
order  "  (t  will  state  what  that  is  in  a  minute)  "or 
pay  any  money  without  any  such  order,  to  the  - 
guardians  of  any  union  or  parish,  or  to  any  over- 
seer of  any  parish  not  in  a  union  or  under  a  board 
of  guardians,  or  to  the  treasurer  of  any  countv  or 
any  other  officer  of  any  county  authorised,  to 
receive  the  same,  to  defray  the  charges  paid  or 
incurred  by  or  on  behalf  of  such  parish,"  and 
the  like,  "  tor  the  examination,  bringing  before  » 
justice  or  justices,  removal,  lodging,  maintenance, 
clothing,  medicine,  and  care  of  such  lunatic,  the 
receipt  of  the  person  authorised  to  receive  snch 
money  under  such  order,  or  of  such  guardian, 
overseer,  or  treasurer  or  other  officer,  shall  be  a 
good  discharge  to  such  trustee,  governor  and 
company,  or  other  body  or  persons  as  aforesaid." 
That  is  in  its  form  a  mere  permissive  enactment. 
The  trustee,  and  not  only  the  trustee  but  the  other 
persons  in  a  position  which,  for  the  purposes  of 
this  enactment,  the  Legislature  considered  to  be 
analogous,  are  allowed  to  make  the  payment,  and 
if  they  do  not  make  the  payment  then  the  receipt 
of  the  guardians  and  the  other  persons  here  men- 
tioned IS  a  good  discharge.  But  this  part  of  the 
section  cannot  be  interpreted  properly  withoat 
reading  the  earlier  part,  and  a  question  which  has 
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been  argued  before  me  is  with  re^rd  to  the  effect 
of  the  previous  part  of  this  section.  Is  this  pre- 
yioos  part  fonnded  on  an  obligation  on  the  part 
of  the  lunatic  to  make  the  payments  mentioned  P 
Is  it  the  creation  of  a  new  statutory  liability,  or 
ia  it  the  recognition  of  an  old  liability  P  Now  I 
mnst  read  the  earlier  part  shortly  :  "  If  it  appear 
to  any  justice  authorised  to  make  any  order  for 
the  maintenance  of  the  lunatic,  that  the  Innatic 
has  an  estate,  real  or  personal,  applicable  to  his 
maintenance  more  than  snfficient  to  maintain  his 
fiunily,  if  any,  he  or  they,  that  is  the  justices: 
under  an  order  by  their  hands,  shall  direct  the 
overseers  or  othfir  persons  here  mentioned  to  seize 
80  much  of  any  money,  and  to  seize  and  sell  so 
much  of  the  goods  and  chattels,  and  to  take  and 
receiTO  so  much  of  the  rents  and  profits  of  the 
lands  and  tenements  of  such  lunatic,  or  other 
income  of  the  lunatic  as  maj^  be  necessary,  to  pay 
the  charges  of  the  examination,  bringing  before  a 
justice,  removal,  lodging,  maintenance,  clothing, 
medicine  and  care  of  such  lunatic,  accounting  for 
the  same  to  such  justice  or  justices,  such  charges 
having  been  first  proved  to  the  satisfaction  of  the 

i'nstices,  and  the  amount  set  forth  in  the  order." 
t  is  a  power  to  seize  and  to  seize  property  to  the 
amonnt  required  for  the  payment  of  the  sum 
mentioned  in  the  order.  Land  or  real  estate  is 
mentioned,  but  there  is  no  charge  upon  the  corpus 
of  the  land,  and  it  appears  to  me  that  all  that  the 
justices  can  direct  to  be  seized  under  this  is  the 
property  of  the  lunatic,  real  and  personal,  to  which 
the  Innatic  is  entitled  not  through  the  medium  of 
any  trust,  and  I  think  that  this  part  of  the  section 
must  be  read  as  certainly  creatmg  a  new  remedy. 
But  was  it  intended  merely  to  recognise  a  pre- 
existing liability  or  not  P  That  is  a  question  of 
some  little  diflBculty.  I  think,  consistenthr  with 
the  decisions  that  have  been  pronounced  upon 
this  section,  or  a  section  in  the  repealed  Act,  which 
for  all  practical  purposes  is  equivalent  to  this,  I 
am  bound  to  hold  that  this  statute  recognises 
a  liability  on  the  part  of  the  lunatic  to  pav 
for  the  matters  which  are  here  mentioned,  which 
are  in  the  nature  of  necessaries  for  the  lunatic. 
In  Bo  Buckley's  Tnuts,  Wood,  V.C.  said  that 
his  impression  was  that  he  often  acted  on  the 
authority  of  UpfuU's  Truit,  which  was  Lord 
Truro's  decision.  There  may  be  some  doubt 
whether  the  justices  could  make  an  order  actually 
to  seize  the  stock,  or  whether  the  overseers  could 
give  anything  more  than  the  income  of  the  stock 
under  such  an  order,  but  he  says :  "  I  think  that 
the  Court  will  be  acting  for  the  benefit  of  the 
Innatic  in  paying  the  debts  for  which  he  is  liable, 
and  saving  him  from  process  under  which  he  might 
be  incarcerated."  In  that  part  of  his  judgment  he 
plainly  considered  that  an  action  might  be  brought 
either  on  the  footing  that  these  were  necessaries 
supplied  for  the  benefit  of  the  lunatic,  or  that  the 
statute  created  an  obligation  to  pay.  The  latter 
may  be,  after  all,  the  true  view.  So  that  it  either 
stands  as  a  recognition  of  a  pre-existing  liability, 
or  the  creation  of  a  new  liability  by  statute.  But 
it  is  a  liability,  according  to  this  judgment,  on 
which  an  action  might  be  brought.  The  decision 
vhich  I  am  reading  was  in  1860,  when  a  man 
might  be  thrown  into  prison  for  debt,  and  the 
gronnds  on  which  the  Vice-Chancellor  proceeds 
are  that  he  ought  now,  being  placed  in  the  posi- 
tion of  a  trustee,  to  do  that  which  would  save  the 
Innatic  from  being  incarcerated  for  a  debt  for 


which  he  is  liable.  I  have  slightly  transposed, 
but  I  have  not  altered  the  sense  in  the  least. 
Then  he  goes  on :  "  In  order,  therefore,  to  relieve 
the  lunatic  from  the  possibility  of  an  execution 
against  him,  the  court  will  apply  the  corpus  of 
his  property  in  satisfaction  of  the  claims  of  the 
petitioners.  I  apprehend  that  the  court  has  a 
discretion  at  any  time  to  say  whether  it  will 
exercise  this  power  of  dealing  with  a  lunatic's 
property,  or  whether  it  will  leave  the  claimants 
to  tneir  remedy  by  execution.  In  cases  where  the 
application  was  to  take  away  the  whole  of  the 
luziatio's  property,  the  court  might  prefer  to 
leave  the  creditors  of  the  lunatic  to  do  their 
worst ;  but  this  is  not  snch  a  cose,  and  there  will 
be  an  order  as  prayed."  Thronghont  that  (not  in 
the  passage  which  I  first  relied  on,  but  throughout 
the  judgment)  the  Yice-Chancellor  takes  as  his 
principle  that  there  is  a  debt  for  which  the 
lunatic  might  be  sued,  and  then  his  reasoning  is 
this  :  I  am  now  acting  in  the  place  of  the  trustee 
and,  in  executing  this  trust,  will  do  that  which  I 
think  the  trustee  ought  to  do.  There  is  no  juris- 
diction by  this  section  conferred  on  the  old  Court 
of  Chancery  which  then  existed,  or  on  the  High 
Court  as  it  now  exists.  All  that  is  done  is  to 
authorise  the  trustee  to  make  the  payment,  and 
then,  says  the  Yice-Chancellor,  I  will  make  the 
payment  executing  the  trust,  because  I  consider 
it  lOr  the  benefit  of  the  lunatic  so  to  do,  in  order 
to  save  him  from  the  process  of  execution  and 
the  other  liabilities  to  which  a  debtor  is  liable. 
Now,  I  am  not  at  liberty  to  overrule  what 
the  Vice-Chancetior  decided  in  the  year  1860, 
and  if  he  has  taken  a  wrong  view  of  the  Act 
of  Parliament  it  is  not  for  me  to  say  so.  I  find 
Bacon,  V.C.  has  held,  in  Be  Webster,  that  the 
gnardians,  who  had  not  obtained  any  order  under 
the  first  part  of  the  section,  are  creditors  of  a 
deceased  lunatic,  and  entitled  to  be  paid.  In  my 
opinion,  if  I  may  express  it,  that  is  right,  that 
this  is  either  a  recognition  of  a  pre-existing 
liability  or  a  new  statutory  obligation.  Now  I 
come  to  the  exact  point.  If  this  is  a  debt  apart 
from  the  statute,  then  it  follows,  as  a  matter  of 
course,  that  the  lunatic,  appearing  as  he  does  now 
by  his  guardian  ad  litem,  is  entitled  to  set  up  the 
statute,  and  there  is  no  pretence,  as  was  partly 
suggested  in  argument,  that  this  conrt  is  to 
administer  the  lunatic's  estate  in  some  such  way 
as  to  pay  all  the  debts  without  regard  to  the 
question  of  the  Statute  of  Limitations.  A  lunatio 
is  entitled  now  to  defend  this  as  if  it  was  an 
action  being  brought  against  him,  and  that  is  the 
view  I  take  of  the  matter.  I  stated  the  exact 
form  at  the  beginning  of  this  judgment,  in  which 
the  question  arises,  but  it  is  substantially  this : 
That  the  guardians  are  suing  the  lunatic.  Having 
made  that  statement,  I  say  it  is  obvious  that  the 
lunatic  can  set  up  the  statute,  that  is  on  the 
footing  of  the  section  being  a  recognition  of  the 
debt.  But  if  it  is  a  statutory  liability  created, 
the  statute  only  creates  the  liability,  and  is  silent 
with  regard  to  the  point  of  time.  It  does  not 
say  that  this  debt  or  obligation  shall  be  paid  at 
whatever  time  it  accrued,  or  notwithstending 
the  general  law  as  to  the  statute.  It  appears  to 
me  to  leave  the  Statute  of  James  applicable  to 
the  case  where  it  would  apply.  As  I  have  tried 
to  point  out  at  the  beginning  of  this  judgment,  it 
does  not  make  it,  in  terms  or  in  substance,  obli- 
gatory on  the  trustees  to  pay.  It  uj  merely 
.ligitized  byVJOOQlL 
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permissive.  I  think,  if  it  is  a  statutory  obligation, 
the  lunatic  is  entitled  to  set  np  the  statute,  and 
it  appears  to  mo  that  the  case  is  one  in  substance 
like  the  case  of  necessaries,  and  I  do  not  see  any 
substantial  distinction,  for  this  purpose,  between 
the  case  of  an  infant  and  the  case  of  a  lunatic,  so 
far  as  the  Statute  of  Limitations  is  concerned. 
iSo  much  for  the  section  itself.  I  think  the  section 
is  silent  tvith  regard  to  the  Statute  of  James, 
and  that  it  is  competent  for  the  lunatic  to  set  it 
up.  That  is  the  conclusion  I  arrive  at  on  the 
section,  having  regard  to  tho  authorities.  But 
there  would  be  a  most  extraordinary  anomaly  if 
it  were  otherwise.  I  admit  it  is  competent  for 
Parliament  to  create  any  number  of  anomalies  if 
Parliament,  in  its  wisdom,  thinks  fit,  and  it  may 
consider,  in  its  superior  wisdom,  that  they  are  not 
anomalies.  But  this  would  be  the  result,  that  if 
there  is  what  is  called  a  "pauper  lunatic"  he 
shall  remain  liable,  nothwithstanaing  the  Statute 
of  Limitations,  for  any  number  of  years  for  that 
which  has  been  spent  on  him,  say  ten  or  twenty 
years;  but  if  he  is  an  ordinary  pauper,  that  is  to 
say,  a  pauper  who  is  not  lunatic,  and  he  has  been 
in  the  workhouse  for  a  period  of  ten  years,  and 
then  suddenly,  as  sometimes  happens,  a  large 
fortune  accrues  to  him,  possibly  by  the  death  of 
some  unknown  relation,  he  shall  be  liable  to  pay 
for  his  maintenance  for  one  year,  and  one  year 
only.  That  is  the  plain  effect  of  the  12  &  13  Vict. 
c.  103,  where  there  is  a  limitation  of  one  year.  In 
the  main  Act  I  have  been  construing  there  are 
two  other  clauses  in  which  there  is  a  limitation  of 
time  imposed,  and  that  is  where  there  is  one 
parish,  to  put  it  shortly,  which  has  paid  for  the 
maintenance  of  the  lunatic,  and  the  other  parish, 
in  the  result,  is  found  to  be  the  parish  that  onght 
to  have  paid.  In  that  case  there  is  a  limitation  of 
ayear,  and  there  is  another  similar  limitation. 
Thereupon,  it  is  argued  that  when  the  statute 
intended  to  impose  a  limitation  of  time  it  said  so. 
But,  to  my  mind,  that  argument  is  not  sound  as 
applied  to  this  statute,  because  that  is  a  shorter 
time  than  the  time  allowed  by  the  Statute  of 
James,  and  if  I  had  to  decide  on  the  sections  that  I 
have  just  been  referring  to,  namely,  the  97th  and 
98th,  and  if  it  had  not  been  for  the  twelve  months' 
limit,  I  think  I  must  have  held  that  it  was  a  six 
years'  limitation.  Therefore,  so  far  from  that 
being  an  argument  against  the  conclusion  I  have 
arrived  at,  I  think  it  in  some  slight  degree  sup- 
ports it.  The  question,  I  agree,  is  one  of  difficulty, 
involving  the  construction  mainly  of  section  10 
of  the  Act  of  Parliament.  It  is  impossible,  as  I 
have  often  heard  the  late  Master  of  Bolls  say,  to 
dogmatise  on  such  a  matter,  but  I  have  given  the 
best  opinion  I  can,  and  I  think  the  guardians 
are  not  entitled  to  recover  more  than  six  years' 
arrears. 

Solicitors,  Olarke  and  CaUdn,  agents  for  Clarke 
and  Howlett,  Brighton ;  Digby  and  Liddle. 


Wedne$day,  July  13. 

(Before  Korth,  J.) 

Stkick  v.  The  Swansea  Tin  Plate  Cojcpant.  (a> 

Trade  union  —  Illegal  association  —  Restraint  of 
trade — Winding-up — Rights  of  members  expelled 
under  rules— Trades  Union  Act  1871  (34  ^  35 
Vict.  c.  31),  ««.  3,  4. 

The  Qlam/organsMre  and  Carmarthenshire  Associa- 
tion of  Tin  Plate  Manufacturers  was  an  associa- 
tion of  masters  in  the  tin  plate  trade  for  raising 
funds  to  he  used  for  the  purpose  of  reimbursing 
losses  to  masters  wlu>  were  compelled  to  close,  or 
pairtiaUy  close,  their  works  by  reason  of  strikes  or 
stoppages  of  the  work,  and  for  other  purposes. 
The  aseociation  was  governed  by  an  agreement, 
of  which  clause  7  provided,  that  the  business  of 
the  association  should  be  carried  on  by  a  com- 
mittee, but  thai  any  impManl  alteration  in  the 
existing  rate  of  wages,  the  discharge  of  workmen, 
or  the  closing  of  works  caused  by  a  strike  or  loek- 
otU,  and  tJie  re-opening  of  work*  after  the  same 
throughout  a  district  or  county,  should  be  re- 
ferred to  a  general  meeting  of  the  association  i 
and  clause  19  provided  that  any  person  being  a 
member  of  the  assocation  who  shoucd  not  act  upon 
and  keep  all  the  rules  of  the  said  association 
should  thereupon  cease  to  be  a  member  and  forfeit 
aU  moneys  paid  into  such  association  by  him, 
but  that  this  clause  should  not  be  enforced  except 
by  resoliUion  carried  by  three-fourths  of  uie 
members  present  at  a  meeting  to  be  held  as 
therein  mentioned.  On  the  I'Mh  Dee.  1880  the 
association  in  general  meeting  agreed  to  reduce 
wages,  and  the  men  refusing  to  accept  the  reduc- 
tion tlie  works  of  the  members  were  closed. 
Certain  of  the  members  re-opened  their  works 
without  tlie  consent  of  the  association,  and  reso- 
lutions were  passed  ej^elling  them  from  the  asso- 
ciation. On  tlie  \Wi  Feb.  188t)  a  resolution  was 
passed  that  the  association  should  be  woinid-up, 
and  that  tlie funds  of  the  association  should,  after 
payment  of  all  liabilities,  he  divided  among  the 
persons  who  were  then  members  of  the  association, 
and  who  were  entitled  to  participate  in  the  funds 
thereof  according  to  the  rules.  On  tlie  6th  May 
1886  tlie  trustees  of  the  association  took  out  an 
originating  su/mmons  under  Order  LV.,  r.  3,  for 
the  determination  of  the  question,  "  Wlto  were 
the  persons  entitled  to  share  in  tlie  triist  funds 
lield  by  tlie  trustees  of  the  said  association,  having 
regard  to  the  resolutions  for  winding-up."  An 
inquiry  was  ordered  in  the  terms  of  the  summons. 

The  expelled  members  cZaimed  to  share  in  the  funds 
on  the  grounds  that  the  rules  w*re  illegal,  and 
thai  on  the  true  consfruttion  of  tlie  rules  the 
expulsion  was  not  authorised  by  them. 

Held,  (1)  that,  in  distributing  tlie  funds,  the  court 
would  disregard  any  rules  which  were  positivdy 
iUegal,  but  that,  as  the  only  ground  of  illegality 
alleged  was,  that  certain  rules  were  in  restraiiU 
of  trade,  the  3rd  section  of  tlie  Trades  Union  Act 
1871  (34  ^  35  Vict.  c.  31),  which  provides  that 
"  the  purposes  of  any  trade  union  shall  not  by 
reason  merely  that  they  are  in  restraint  of  IraM 
he  unlawful  so  as  to  render  void  or  voidable  any 
agreement  or  trust,"  applied,  and  the  funds  mutt 
he  distributed  according  to  tlie  rules;  that  any 
objection  under  sect.  4.  which  provides  that 
nothing  "in  the  Act  shaU  enable  any  court  to 
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enttrtain  any  legal  proeeedingt  with  ihe  object  of 
direetly  enforcing  any  agreement  eoneeming, 
among  other  thinat,  "  the  eonditioiM  upon  which 
any  member  ihowd  employ,"  wo*  too  late  afttfr 
the  eotirt  had  onee  ordered  the  inquiry,  and  the 
concluding  words  of  the  eection,  "nothing  in  thi» 
teelion  ehaU  be  deemed  to  amflitute  any  of  the 
oiove-mentioneci  agreemmUe  urdaviful,"  prevented 
any  argument  being  founded  on  that  section  to 
»how  that  the  rulet  complained  of  were  xUegal. 
Held  alio,  that,  on  ihe  true  eonetrucHon  of  the  rules, 
the  applicants  were  properly  expelled  according 
to  the  riUes.    i 

Ih  the  year  1874  an  association  of  iron  and  tin 
plate  niannfacturers  in  the  connties  of  Glamorgan 
and  Carmarthen  was  formed  for  the  purpose  of 
mutual  support  and  protection  in  their  trade  and 
business  under  the  name  of  the  Glamorganshire 
and  Carmarthenshire  Association  of  Tin  Plate 
Manufacturers. 

The-  association  was  constituted  hj  an  agree- 
ment signed  by  the  members  which,  besides 
proTiding  for  contributions  in  proportion  to  the 
quantity  of  plates  mannfactnred  by  the  members 
so  long  as  might  be  necessary  to  raise  and  main- 
tain a  fnnd  of  25,0001.,  contained  the  following 
clauses  for  the  investment  of  funds  so  contributed : 

Clanae  7.  That  the  bnsiness  of  the  aiBociation  shall 
be  carried  on  bj  a  oommittee,  bat  any  important  altera- 
tion in  the  existing  rate  of  wages,  the  diaoharge  of 
workmen,  or  the  olosing  of  works  oansed  by  a  strike  or 
lock-ont  and  the  re-opening  of  works  after  the  same 
thronghont  a  district  or  county  shall  be  referred  to  a 
general  meeting  of  the  association. 

Clanae  14.  That  the  fnnda  of  the  association  shall  be 
used  for  the  pnrpoae  of  reimbnraing  losses  to  masters 
who  are  compelled  to  close  or  partially  dose  their 
works  by  reaaon  of  strikaa  or  stoppages  of  the  works,  or 
from  any  injniy,  loss,  or  damage  arising  therefrom. 
Provided  that  no  claim  shall  be  allowed  or  compensa- 
tion made  nnless  anch  stoppage  of  the  works  shall  be 
approTed  by  the  committee. 

Clanse  19.  That  any  person  being  a  member  of  the 
association  who  shall  not  act  npon  and  keep  all  the  mlea 
of  the  said  association  shall  therenpon  oease  to  be  a 
member  thereof  and  shall  forfeit  all  moneys  paid  into 
Bnch_  association  and  shall  under  no  circnmatances  or 
conditions  be  entitled  to  any  repayment  or  to  any  com- 
pensation or  allowance  in  respect  of  hia  being  a  member 
of  anch  association  or  in  respect  of  any  claim  which  he 
may  then  have  against  the  fnnda  of  the  aaid  aaaooia- 
tion,  bat  that  this  clanae  ahall  not  be  enforced  nnless 
with  the  concorrenoe  of  three-fonrths  of  the  members 
of  the  association  present  at  an  extraordinary  meeting  to 
be  called  for  the  purpose  of  considering  the  same. 

Clause  23  contained  a  provision  that  the  asso- 
ciation might  be  wonnd-up  if  it  should  be  so 
decided  by  a  majority  of  three-fourths  of  the 
members  present  at  an  extraordinary  general 
meeting  to  be  called  for  that  purpose. 

Olanse  24.  That  npon  the  winding-np  and  closing  of 
the  business  of  the  asaooiation,  any  fnnda  that  may 
be  then  in  ezistenoe  shall,  after  payment  of  all 
expenses  and  the  clearing  off  of  all  liabiunes,  be  divided 
amongst  the  members  of  the  said  association  in  Utt  same 
prop<niion  as  they  had  contribnted  to  the  funds  thereof. 

On  the  13th  Deo.  1880  it  was  agreed  at  a  meet- 
ing of  the  association  that  the  rate  of  wages  should 
be  reduced,  and,  as  the  men  refused  to  accept  the 
reduction,  a  general  lock-out  was  resolved  on, 
and  the  works  of  all  members  of  the  association 
irere  closed. 

On  the  17th  March  1881  the  Port  Talbot  Tin 
Plate  Company,  who  were  members  of  the  associa- 
tion, re-opened  their  works  at  the  old  rate  of 
wages  without  the  consent  of  the  association. 

Vol.  LVn.,  N.S.,  W62.» 


On  the  2l8t  April  1881  aresolntiob  was  passed : 

That  it  having  been  shown  to  the  satiafaotion  of  the 
meeting  that  the  Port  Talbot  Tin  Plate  Company  have 
not  acted  npon  and  kept  tfaernlea  of  the  association  as  to 
the  rate  of  wages  agreed  upon  by  the  association  on  the 
13th  Deo.  last,  and  have  thereby  ceased  to  be  members 
thereof,  and  forfeited  all  moneys  paid  into  the  asaooia- 
tion by  the  company,  this  meeting  do  hereby  resolve 
that  olanse  19  of  the  memorandam  of  agreement  dated 
May  11, 1874,  be  enforced  againat  the  Talbot  Tin  Plate 
Cempany. 

Similar  resolutions  were  passed  as  to  four  other 
firms,  members  of  the  association,  about  the  same 
time.  No  one  of  these  firms  paid  or  tendered  any 
contribution  to  the  association  after  the  time  of 
their  expulsion.  One  of  these  firms  had  also,  it 
was  alleged,  given  notice  of  withdrawal. 

At  an  extraordinary  general  meeting  of  the 
association,  held  on  the  18th  Feb.  1886,  resolu- 
tions were  passed  that  the  association  should  be 
wound-up  and  its  business  closed,  and  that  the 
funds  of  the  said  association  should,  after  pay- 
ment of  all  expenses  and  the  clearing  off  of  all 
liabilities,  be  divided  amongst  the  persons  who 
were  then  members  of  the  association  or  who  were 
entitled  to  participate  in  the  funds  thereof  accord- 
ing to  the  rules  ot  the  said  association  in  the  same 
proportion  as  they  had  contributed  to  the  funds 
thereof.  And  that  the  trustees  of  the  association 
should  be  requested  to  pay  over  the  funds  of  the 
association  after  payment  of  all  expenses  and 
clearing  off  all  liabilities  to  the  person  or  persons 
who,  under  the  rules  of  the  said  association,  were 
entitled  to  the  receipt  thereof  in  the  proportion 
and  manner  aforesaid,  and  npon  such  pa3nnent  the 
said  trustees  should  be  inaemnified  by  deed  or 
otherwise  from  and  against  the  claims  oi  any  per- 
son or  persons  whomsoever  npon  or  against  the 
funds  of  the  said  association. 

Seme  questions  having  arisen  as  to  who  were 
entitled  to  the  funds,  the  trustees  took  out  an 
originating  summons  under  B.  S.  0.,  Order  LV., 
r.  3,  for  a  determination  of  the  question,  "  Who 
are  the  persons  entitled  to  share  in  the  trust 
funds  held  by  the  plaintiffs  as  trustees  of  the 
said  association,  having  regard  to  resolutions 
which  have  been  passed  for  the  winding-up 
and  the  closing  oi  the  business  of  the  said 
association  P  " 

One  of  the  firms  which  had  continued  to  be 
members  of  the  said  association  up  to  the  wind- 
ing-np resolution  was  made  defendant  to  the 
summons. 

By  an  order  made  on  the  said  summons  on  the 
3rd  June  1886  an  inquiry  was  directed  in  the 
exact  terms  of  the  summons;  and  farther  con- 
sideration was  adjourned. 

The  chief  clerk's  certificate  found  that  the 
funds  of  the  association  were  divisible  among  the 
members  who  had  admittedly  continued  to  be 
members  in  proportion  to  their  contributions. 
He  disallowed  a  claim  of  the  firms  which  had 
been  expelled  as  above  mentioned  to  share  in  the 
funds. 

This  was  a  summons  taken  out  by  five  of  the 
firms  alleged  to  have  been  expelled,  asking  that 
the  certificate  might  be  varied  by  allowing  their 
claims. 

The  sections  of  the  Trades  Union  Act  1871 
(34  &  35  Vict.  c.  31)  which  were  principally 
referred  to  in  the  argument  are  the  following : 

Sect.  3.  The  pnrpoaea  of  any  tiade  union  ahall  not, 
by  reaaon  merely  that  {h«r  are  ia  rtatnint  of  trade,  ba 
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nnl»wf  ul  BO  as  to  render  roid  or  roidable  any  agreement 
or  trofit. 

Sect.  4.  Kothine  in  this  Act  shall  enable  any  oonrt 
to  _  entertain  any  legal  proceeding  institnted  with  the 
object  of  directly  eiuorcmg  or  recoTering  damages  for 
the  breach  of  any  of  the  foUowing  agreementa,  viz., 
(1)  Anv  agreement  between  members  of  a  trade  union 
as  aucn  concerning  the  conditions  on  which  any  members 
for  the  time  being  of  snch  trade  nnion  shall  or  ahall  not 
sell  their  goods,  transact  business,  employ,  or  be  em- 
ployed. 

Gookaon,  Q.C.  and  A.  aB.  Terrell  for  the  appli- 
cants.— ^Tbe  chief  clerk  has  excluded  the  appli- 
cants on  the  ground  that  they  have  been  properlj 
expelled  from  the  association.  The  expulsion  is 
alleged  to  haye  been  made  imder  rule  19  in 
consequence  of  our  having  broken  rule  7  by 
re-opening  our  works  at  the  old  wages.  We 
admit  that,  if  we  have  broken  the  rule,  the 
resolutions  expelling  us  were  duly  passed.  But 
if  the  construction  put  by  the  other  side  on 
rule  7  is  ri^ht,  viz.,  that  it  enables  the  association 
to  compel  Its  members  to  close  their  works  and 
keep  them  closed  for  as  long  as  the  majority  see 
fit,  then  the  association  is  Aegal,  and  an  illeg^ 
association  can  only  be  wonnd-np  by  distributing 
to  each  contributor  to  its  funds  the  amount 
of  his  contribution :  (Lindley  on  Partnership, 
4th  edit.  197.)  On  the  other  hand,  if  that  is 
not  the  meaning  of  the  role,  the  applicants  have 
not  been  rightly  expelled.  An  association  which 
compels  its  membiers  to  close  their  works  in 
order  to  effect  a  reduction  in  wages  is  clearly  in 
restraint  of  trade,  and  necessarily  illegal.  The 
Trades  Union  Act  1871  (34  &  35  Vict.  c.  31)  legalises 
trades  unions  for  certaija  purposes  with  the  special 
object  of  making  their  officials  responsible  for 
funds  in  their  hands,  but  it  carefully  provides 
against  the  court  recognising  any  purposes  which 
are  in  restraint  of  trade.  Sect.  4  provides  that 
nothing  in  this  Act  shall  enable  any  court  to 
entertain  any  legal  proceeding  instituted  with 
the  object  of  directly  enforcing  or  recovering 
damages  for  the  breach  of  any  of  the  following 
agreements,  of  which  the  agreement  in  this  case 
is  clearly  one.  [North,  J. — ^Is  it  not  too  late  to 
take  any  objection  under  the  4th  section  P  The 
court  has  entertained  the  matter  by  making 
the  order  on  the  summons.]  The  originating 
summons  only  directs  an  inquiry  who  are  en- 
titled, and,  if  my  interpretation  is  right,  there 
is  nothing  illegal  about  it.  My  friends  are  now 
trying  to  turn  the  originating  summons  into  a 

Froceeding  to  enforce  an  illegal  agreement 
Cosens-Hardy,  Q.C. — ^The  order  refers  to  the 
winding  -  up  resolutions,  and  the  winding  -  up 
resolutions  refer  to  the  rules.]  That  contention 
wonld  make  an  order  for  the  execution  of  the 
trnsts  of  a  will  adopt  and  legalise  all  the 
limitations  contained  in  it.  The  order  only 
refers  to  the  winding-up  resolutions,  because, 
without  them,  the  fund  would  not  be  distribut- 
able at  all.  The  inquiry  which  it  directs  must 
be  taken  to  mean  who  are  the  persons  legally 
entitled,  and,  in  answering  the  inquiry,  the  court 
can  pay  no  attention  to  any  rule  which  is  illegal, 
llils  rule,  if  the  construction  put  upon  it  by  the 
society  is  right,  was  clearly  illegal  before  the 
Act: 

fltUon  V.  Sektrtley,  6  Ell.  *  Bl.  47  ; 
and  Bigbif  t.  Oonnol  (42  L.  T.  fiep.  N.  S.  139 ; 
14  Chi  Div.  482)  is  a  clear  authority  that  it  has 
not  been  made  legal  bj  the  Act.    That  case  was 


followed  in  Duke  v.  LUtlehoy  (43  L.  T.  Bep.  N.  8. 
216 ;  28  W.  R.  977),  and  it  shows  that  no  member 
would  have  come  to  the  court  to  enforce  the 
application  or  distribution  of  the  funds  according 
to  these  rules.  [NoKTH,  J. — How  do  yon  get  rid 
of  sect.  3P  Can  you  point  to  anything  in  the 
rules  which  makes  them  illegal  otherwise  than  as 
being  in  restraint  of  trade  ?]  We  admit  that  wo 
cannot.  But  Wolfe  v.  Matthewt  (47  L.  T.  Bep. 
N.  S.  158  ;  31  CL  Div.  194)  shows  that  what 
was  made  not  illegal  by  the  3rd  section  was  the 
combination ;  but  the  4th  section,  as  interpreted 
by  the  Master  of  the  Bolls  in  Bigby  v.  ContuA, 
shows  that  the  3rd  section  does  not  apply  to  this 
case. 

NoKiH,  J. — ^There  is  one  point  that  I  can  dispose 
of  at  once  without  hearing  anything  further  from 
you,  Mr.  Hardy.  Tn  this  case,  there  being  an 
association  of  tin-plate  manufacturers  existing  at 
a  certain  time,  a  resolution  was  passed  winding 
it  up,  and  the  trustees  then  appUed  to  the  court 
and  obtained  directions  that  an  inquiry  should 
be  made.  [His  Lordship  read  the  terms  of  the 
inquiry,  and  of  the  resolution  for  winding-up 
therein  referred  to.]  Now  that  inauiry  so  directed 
has  been  answered,  and  it  has  been  found  that 
twenty-one  persons  are  entitled  to  share  in  the 
funds,  having  regard  to  the  winding-up  resolu- 
tions, and  that  seven  other  persons  who  claimed 
to  be  snch  members  so  entitled  to  share  were  not 
entitled  to  share,  and  the  present  application 
is  that  the  certificate  may  be  amended  by 
admitting  the  claims  of  five  of  those  persons  to 
share  in  the  funds.  Now  that  is  put  upon  two 
grounds  :  first  of  all,  it  is  said  that  no  attention 
can  be  paid  to  the  rules  in  winding-i^p,  because 
this  is  an  illegal  association.  To  support  that  con- 
tention the  Trades  Union  Act  of  1871  is  referred 
to.  It  is  said  that  the  rules  are  illegal  because 
the  4th  section  of  that  Act  applies  to  this  case, 
and  the  rules  being  illegal  all  that  can  be  done  is 
to  divide  the  fiin&  among  the  persons  who  con- 
tributed them,  paying  back  what  they  contributed 
after  deducting  such  expenses  as  have  been 
incurred  or  may  be  necessary.  In  my  opinion 
the  4th  section  has  no  application  to  the  present 
case.  The  matter  has  come  before  the  court,  and 
the  court  has  made  a  decree  directing  an  inquiry 
to  be  prosecuted;  that  inquiry  is  being  prose- 
cuted, and  I  have  nothing  now  to  do  except  to 
follow  that  out  to  the  legitimate  result,  and  dis- 
tribute the  funds  accordingly.  It  is  said  that  I 
am  prevented  by  the  4th  section  of  the  Act  which 
says  this,  "  Nothing  in  this  Act  shall  enable  any 
court  to  entertain  any  legal  proceedings  insti- 
tuted with  the  object  of  directly  enforcing  or 
recovering  damages  for  the  breacn  of  any  of  the 
following  agreements."  I  need  not  read  those 
because  it  is  admitted  the  agreement  in  the 
present  case  comes  within  those.  It  appears  to 
me  that  the  time  at  which  that  has  to  oe  con- 
sidered has  passed,  because  the  conrt  has  enter- 
tained the  present  legal  proceeding.  Either  no 
objection  could  have  Ijeen  taken  to  it  under  the 
4th  section  (in  which  case  the  order  was  propeilj 
made,  and  the  prosecution  of  it  in  dne  form  is 
incumbent  upon  me),  or  the  objection  could 
have  been  taken,  and  the  court  ought  not  to  have 
entertained  the  proceedings.  If  that  is  the  true 
view  it  is  too  late  to  take  the  objection  before  me, 
because  the  court  has  already  entertained  the 
proceedings,  and  made  a  decree  winch  is  bindinR 
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apoa  me,  and  which  I  am  bonnd  to  give  effect 
to.  Bnt  then  it  is  suggested  also  that, 
inasmuch  as  under  that  section  it  is  said 
that  the  court  shall  not  entertain  legal 
pmceedings  with  respect  to  agreements  that 
come  under  the  various  beads  mentioned  in  the 
sub-sections  to  that  clauRe,  and  this  agreement 
does  come  under  those  beads,  the  agreement  in 
those  respects  must  be  illegal,  because;  unless 
illegal,  the  court  would  not  have  been  directed 
that  it  was  not  to  entertaiq  the  proceedings.  But 
I  am  precluded  from  that  argument  hj  the  final 
words  of  that  clause,  which  say,  "  Nothing  in 
this  section  shall  be  deemed  to  constitute  any 
of  the  above-mentioned  agreements  unlawful." 
Therefore,  under  the  4ih  section,  the  time  having 
passed  at  which  the  court  could  consider  whether 
the  proceedings  should  be  entertained,  I  cannot 
give  effect  to  the  clause  for  the  purpose  of 
stopping  the  proceedings,  and  the  same  section 
having  also  said  that  none  of  the  agreements 
mentioned  in  that  section  were  to  be  deemed  to  be 
unlawful  by  reason  of  their  being  mentioned  in 
it,  then  that  section  is  entirely  out  of  the  present 
case.  Then  it  is  said  that  the  illegality  consists 
in  this,  that  the  agreement  is  void  because  it  is 
in  restraint  of  trade.  Before  considering  that,  I 
should  say  that  I  consider  the  4th  section  does 
not  preclude  me  in  any  way  from  working  out 
the  order  which  has  been  inade.  But  the  question 
is  in  what  way  the  funds  are  to  be  distributed. 
They  are  to  be  flistributed  in  pursuance  of  the 
resolutions,  and  according  to  the  rules,  and  it 
seems  to  me  if,  upon  working  that  out,  I  find  that 
any  rule  is  clearly  illegal,  I  cannot  give  eSect  to 
that  illegal  rule,  and  I  must  distribute  the  funds 
according  to  the  rules,  having  regard  always  to 
the  question  whether  those  rules  are  in  accord- 
ance with  law  or  not.  It  may  be,  if  I  found 
that  one  of  those  rules  was  clearlv  illegal.  I  should 
have  to  ignore  that  rule  in  distributing  the  funds, 
and  to  ascertain  the  rights  of  the  parties  in  the  same 
way  as  they  would  have  to  be  ascertained  if  that 
illegal  rule  did  not  exist.  It  may  be  therefore  a 
'  very  important  question  to  consider  whether,  in 
working  out  the  decree,  any  rule  is  illegal,  and 
whether  the  distribution  of  the  funds  should  be 
as  proposed  among  persons  whose  only  claim  is 
founded  upon  an  illegal  rule.  I  asked  at  aq 
earlier  period  of  the  case  which  of  the  rules  was 
said  to  be  illegal,  and  why  it  was  illegal,  but  no 
illegality  was  pointed  out  except  that  they  were 
in  restraint  of  trade.  Then  it  comes  to  this,  that 
one  or  more  of  the  rules  are  said  to  be  illegal 
because  they  are  in  restraint  of  trade.  As  regards 
that  argument,  the  3rd  section  is  very  important ; 
that  section  says :  "  The  purposes  of  any  trade 
union  shall  not,  by  reason  merely  that  they  are  in 
restraint  of  trade,  be  unlawful,  so  as  to  render 
void  or  voidable  any  agreement  or  trust."  Now 
the  effect  of  that  section  I  take  to  bo  this,  that, 
for  the  present  purposes,  the  agreement  is  to  be 
in  force,  and  is  not  to  be  considered  void  or 
voidable  by  reason  that  a  rule  or  rules  which  are 
said  to  be  illegal  are  merely  in  restraint  of  trade. 
It  may  be  that  something  which  is  in  restraint  of 
trade  is  sJm  something  more  than  that.  It  may 
be  illegal  on  other  grounds,  and  if  so,  it  appears 
to  me  tnat  I  must  treat  this  as  void,  and  not  give 
effect  to  it.  Bat  if  it  is  illegal  merely  because  it  is 
in  restraint  of  trade — if  that  is  properly  called  an 
illegality — then  I  am.  not  to  treat  it  as  illegal,  and 


omit  to  give  effect  to  the  rule  upon  that  ground. 
Well,  when  the  objections  made  to  these  rules  are 
investigated,  it  is  clear  to  my  mind  that  they  are 
merely  that  the  rules  are  iu  restraint  of  trade, 
and  no  illegality  is  shown  to  exist  in  respect  of 
them  beyond  that.  That  being  so,  it  seems  to 
me  that  any  illegality,  any  defect  in  the  rules, 
arising  from  their  being  merely  in  restraint  of 
trade,  if  they  are  not  illegal  on  any  grounds 
beyond  that,  is  not  such  an  illegality  as  to  prevent 
me  giving  effect  to  the  rules  in  winding-up.  [His 
Lordship  then  heard  arguments  upon  the  ques- 
tion whether,  on  the  true  construction  of  the  rules, 
the  applicants  had  ceased  to  be  members  of  the 
association,  and  decided  they  had  so  ceased.] 

Solicitors:  T.  Smith,  agent  for  Tennant  and 
Jones,  Aberavon;  TampUn,  Taylor,  and  Joteph; 
Smith  and  Latorence,  for  W.  R.  Smith  and  Sons, 
Swansea. 


July  27  and  28. 
(Before  Nobth,  J.) 
£«  The  CouiTERCiAL  Bakk  or  South  AusiRAUi; 
Ejc  parte  The  Comjiebcial  Backing  Covpamv 
OF  Stdxet.  (a) 

Bill  of  exchange— Bin  drawn  in  South  Australia — 
Dishonoured  for  non-acoeptance  ia  England — 
Bight  of  holder — Bate  of  interest  —  Bills  </ 
Exchange  Act  1882  (45  |-  46  Viet.  c.  61).  s.  67. 

The  Oommereial  Batik  of  Sooth  Australia  in  1886 
drew  ttoo  HUs  in  Adelaide  upon  their  London 
branch  forl6,000l.  and  20,000J.  at  sixty  days  after 
sight  in  favour  of  the  Commercial  Banking  Com- 
pany of  Sydney.  The  bills  were  presented  on  the 
1st  and  2drd  March,  but  acceptance  was  refused. 
An  order  for  the  compulsory  winding-up  of  the 
Commercial  Ban!/;  of  South  Australia  was  made 
in  the  colony  on  the  12th  April  1886,  and  a 
similar  order  was  made  in  England  on  the  Sih 
June.  The  Sydney  Bank  brought  in  a  claim  in 
the  English  winding-up  for  the  amount  of  the  bills, 
earpenses  of  protest,  and  interest  at  10  pet'  cent. 
The\amounl  of  the  biUs  and  expenses  of  protest  and 
interest  at  5  per  cent,  was  paid  without  prejudie. 
to  the  Sydney  bank's  claiming  further  intereste 
This  teas  a  new  claim  by  the  Sydney  bank  for 
5  per  cent,  additional  interest,  to  make  up  the 
original  10  per  cent.  It  was  admitted  that  the 
assets  of  the  Bank  of  South  Australia  would  be 
sufficient  to  pay  all  clainu  in  full,  and  that 
bills  dishonoured  in  South  Australia  had  been 
paid  in  the  Australian  winding-up,  with  in- 
terest at  10  per  cent.  The  law  of  Sotah  Avatralia 
as  to  bills  of  exdiange  is  codified  by  a  statute 
which  is  in  precisely  the  same  words  as  the  BUU 
of  Exchange  Act  1^2,  except  that  the  rate  of  in- 
terest allowed  fur  a  dishonoured  bill  in  which  no 
special  rate  of  interest  is  mentitmed  is  10  per 
cent,  instead  of  5. 

Held,  that  the  bills  having  been  purchased  in 
Adelaide,  the  rights  of  the  Sydney  bank  were 
governed  by  seel.  57  of  tlus  Act  No.  112  of  1884 
of  South  Australia,  which  is  the  same  as  sect.  57 
(2)  of  the  BiUs  of  Exchange  Act  1882,  and  pro- 
vides for  the  case  of  bills  dishonotired  abroad ; 
that  Re  Gillespie;  Ex  parte  Robarts  (16  Q.  B. 
Div.  702 ;  18  Q.  B.  Div.  286),  is  an  authority 
that  the  holder  of  a  bill  dishonoured  abroad  ia 


(a)  Bapottad  hj  J,  S.  Baoou,  E«q. 
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onZy  en^'<lM{  to  re-exe^njre  a$  provided  by  sect. 
57  (2),  and  not  to  the  interett  provided  by  aeet. 
57  (1) ;  that  the  Sydney  bank  toae  therefore  not 
entitled  to  interest,  and  that  it  was  impoetible  to 
treat  the  interest  at  10  per  cent,  elaimed  by  them 
as  a  fixed  sum  dtie  by  the  custom  of  Atittralia 
instead  of  re-exchange. 

The  Commercial  Bank  of  South  Australia  was  a 
banking  company  having  its  chief  place  of  busi- 
ness in  Adelaide,  but  ivitn  a  branch  in  London. 

The  company  issued  bills  at  Adelaide  drawn  by 
themselves  on  their  London  branch  at-  sixty  days 
after  sight  for  20,0001.  and  15,000Z.  respectively, 
in  favour  of  the  Commercial  Banking  Company 
of  Sydney.  The  rate  of  interest  was  specified  in 
the  bill. 

The  bill  for  15,000Z.  was  presented  in  London 
on  the  1st  March,  and  that  for  20,0002.  on  the 
23rd  March  1886,  bat  acceptance  was  refused, 
the  Bank  of  South  Australia  having  stopped 
payment. 

A  compulsory  winding-up  order  was  made  in 
South  Australia  on  the  12th  April  1886. 

On  the  8th  June  1886  a  compulsory  winding-up 
order  was  made  by  North,  J.  in  the  High  Court. 

The  Sydney  Banking  Company  brought  in  a 
claim  in  the  English  winding-up  for  the  amount 
of  their  bills,  interest  at  10  per  cent,  from  the 
dates  at  which  the  bills  became  due,  and  a  sum  of 
28Z.  14«.  for  notarial  expenses  of  protest  for  non- 
acceptance,  and  a  second  protest  after  the  bills 
fell  due  for  nonpayment,  and  for  stamps. 

The  claim  was  aidmitted  for  the  principal  sum, 
interest  at  5  per  cent.,  and  the  expenses  of  the 
first  protest,  and  stamps. 

The  right  of  the  Sydney  bank  to  the  interest 
at  the  higher  rate,  and  to  the  expenses  of  the 
second  protest,  was  disputed. 

The  assets  of  the  Bank  of  South  Australia  in 
England  were  got  in  and  found  to  be  sufficient  to 
pay  188.  in  the  pound  on  the  claims  made  in  the 
English  winding-up.  It  was  shown  that  the 
assets  would  be  sufficient  to  pay  all  the  claims 
and  leave  a  surplus.  When  the  certificate  of 
claims  in  the  English  winding-up  was  completed, 
directions  were  given  that  the  English  liquidator 
should  give  the  colonial  liquidator  a  certificate  of 
the  amount  in  addition  to  the  funds  in  bis  hands 
which  would  be  reauired  to  pay  all  the  admitted 
English  claims  in  lull,  and  to  provide  10,000i.  to 
bo  carried  to  a  suspense  account  to  meet  the 
costs  of  the  winding-up  and  any  other  claims 
which  might  arise ;  and  that  on  this  amount 
being  remitted  from  Australia  the  English  liqui- 
dation should  be  closed. 

The  certificate  was  made  and  the  sum  required 
waa,  on  the  5th  Feb.  1887,  paid  into  the  Bank  of 
England  to  the  credit  of  the  English  liquidator. 

Most  of  the  English  claims  were  then  paid, 
and  amongst  them  the  sum  admitted  to  be  due 
to  the  Commercial  Bank  of  Sydney  was  paid, 
without  preiudice  to  their  claim  for  additional 
interest.  Toe  Sydney  bank  then  carried  in  a 
claim  for  1295Z.  1».  •«.  for  further  interest  at 
5  per  cent,  in  addition  to  the  5  per  cent,  interest 
already  allowed  and  paid.  The  claim  for  notarial 
expenses  for  the  second  protest  of  the  bills  was 
abandoned. 

T/teoboU  for  the  Commercial  Bank  of  Sydney. — 
Our  claim  is  as  purchaser  of  the  bills  against  the 
drawer  for  principal  and  interest.    The  winding- 


up  here  was  ordered  to  be  ancillary  to  the  wind* 
ing-up  in  Australia : 

Se  Commereial  Banlc  of  South  AuBtrcUia,  55  L.  T. 
Bep.  N.  S.  609 ;  33  Ch.  Div.  174. 

Interest  at  10  per  cent,  has  been  allowed  there, 
and  the  same  rate  ousrht  to  be  allowed  here 
AUen  V.  KembU  (6  Moo.  P.  C.  314,  321)  and  Gibbe 
V.  Fremont  (21  L.  T.  Rep.  O.  S.  230 ;  9  Exch.  25) 
are  clear  authorities  that  we  are  entitled  to  10  per 
cent,  interest,  that  being  the  rate  prevailing  in 
South  Australia  where  the  bill  was  drawn. 

Oozens-Sardy,  Q.C.  and  Chadwych  Sealey  for 
the  liquidator  in  England. — ^The  application  is  mis- 
conceived. The  law  of  South  Australia  on  the 
subject  is  contained  in  an  Act  of  1884  codifying  the 
law  as  to  bills  of  exchange,  cheques,  and  promis- 
sory notes,  which  is  practically  the  same  as  the- 
BUls  of  Exchange  Act  1882.  Sect.  57  of  that  Act 
is  precisely  reproduced  in  the  colonial  Act  except 
that  the  interest  allowed  by  sect.  57  (1)  b  of  the 
English  Act  in  general  terms  is  by  the  colonial  Act 
fixed  at  10  per  cent.  But  Re  Oillespie ;  Ex  parte 
Bobarts  (18  Q.  B.  Div.  286),  is  clear  authority  that 
sub-sects.  (1)  and  (2)  of  sect.  57  are  mutually 
exclusive,  that  sub-sect.  (1)  deals  with  bills  dis- 
honoured at  home,  and  sub- sect.  (2)  with  bills 
dishonoured  abroad.  In  this  case  the  bills  were 
drawn  in    South  Australia    and    the    claim    is 

fovemed  by  South  Australian  law ;  they  were 
ishonoured  in  London,  and  therefore  come  under 
sub-sect.  (2)  as  bills  dishonoured  abroad.  The 
proper  claim  of  the  applicant,  therefore,  is  for 
re-exchange  and  not  for  interest  at  all.  These 
bills  are,  however,  in  fact,  promissory  notes,  for 
they  are  drawn  by  the  Commercial  Bank  of  South 
Australia  on  their  London  branch,  and  they  only 
carry  interest  at  the  rate  payable  here. 

PoUard  appeared  for  the  Australian  liquidator, 
but  the  Court  refused  to  hear  him. 

Theobald  in  reply. — ^The  case  of  Be  Gillespie; 
Ex  parte  Roharts  [ubi'  sup.),  does  not  apply  at  all. 
It  was  a  case  of  proof  by  a  drawer  in  the  bank- 
ruptcy of  an  acceptor,  for  damages  which  the 
drawer  was,  by  the  law  of  Tobago,  liable  to  pay 
to  the  holder ;  it  was  decided  on  sect.  97,  and  not 
on  sect.  57  of  the  English  Act.  The  authorities 
before  cited  are  clearly  in  my  favour.  If  the 
Sydney  bank  is  not  entitled  to  the  further 
interest  it  is  clearly  entitled  to  re-exchange. 

Citr.  adv.  vuli. 

Aug.  3. — ^NoBTH,  J.  (after  stating  the  facts  of 
the  case  as  above). — ^The  chief  clerk  allowed  the 
claim  for  35,0001.,  and  a  part  of  the  small 
expenses  and  interest  at  5  per  cent.,  and  that  sum 
has  been  paid.  But  the  applicants  were  not 
satisfied  with  that,  and  have  carried  in  a  further 
claim  for  additional  interest  at  5  per  cent.  Now, 
the  question  is  whether  they  are  entitled  to  be 
allowed  this  additional  5  per  cent.,  so  as  to  make 
up  10  per  cent.  It  was  mentioned  in  the  course 
of  the  discussion  that  these  bills  being  drawn  by 
the  company  in  Australia  upon  its  branch  here, 
were  really  drawn  by  the  company  on  itself. 
The  point  made  upon  it  is  this,  that  it  was  not  a 
case  to  which  the  mercantile  law  applicable  to 
bills  of  exchange  applied,  because  sucn  a  docu- 
ment was  rather  in  the  nature  of  a  promissory 
note  than  a  bill.  But  it  was  decided  in  Wilkms 
V.  Ayers  (37  L.  T.  Kep.  N.  S.  732  ;  3  App.  Caa. 
133),  that  it  did  not  lie  in  the  month  of  |lh» 
Jigitized  by  VjOOQ IC 
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drawer  and  acceptor  to  Bet  up  sach  a  point  as 
that,  and  if  the  holder  chose  to  treat  it  as  a  bill 
of  exchange  he  was  entitled  so  to  do.    It  comes 
therefore  to  this,  that  the  holders,  who  are  no 
donbt  indorsees  of  the  drawers,  have  entered  into 
a  contract  with  the  drawers,  and  the    drawers 
with  them,  that  the  bills  shall  be  presented  for 
acceptance  upon  the  bank  in  England  on  which 
they  are  drawn,  that  they  shall  be  accepted  when 
presented,  and  that  they  shall  be  paid  at  matu- 
rity.   The  bills  were  not  accepted,  and  therefore 
there  has  been  a  breach  of  contract  on  the  part 
of  the  drawer  towards  the  holder,  and  the  holder 
is  entitled  therefore  to  take  proceedings  against 
the  drawer  for  that  breach  of  contract,  or  in  other 
words,  the  drawer  is  liable  to  the  holder  for 
damages  for  that  breach.    Now,  the  question  is 
what  those  damages  are.    There  are  some  cases, 
no  donbt,  in  which  it  has  been  held  that,  as 
damages,  the  holder  may  recover  interest,  and 
that  interest  at  the  rate  payable  in  the  country 
where  the  bill  has  been  drawn  or  indorsed,  and 
that  is  where  the  contract  has  been  made  the 
breach  of  which  gives  rise  to  the  claim.     Alien 
V.  Kemble  (6  Moo.  Priv.  Co.  Cas.)  and  Oibbs  r. 
Fremont  (9  Ex.  25)  were  quoted  as  authorities  for 
the  proposition  that  interest  was  payable.    Allen 
V.  KevMe  is  cited  Bu£ficiently  in  the  course  of  the 
argument  in  CHlibi  v.  Fremont,  and  I  need  only 
refer  to  that  case.    Mr.  Willes,  in  the  conrse  of 
his  argument,  which  succeeded,  first  of  all  cited  a 
passage  from  Story  on  Conflict  ef  Laws,  s.  315, 
which  I  may  read  from  that  argument.    This  is 
the  quotation :  "  The  drawer   and  indorsers  do 
not  contract  to  pay  the  money  in  the  foreign 
place  on  which  th'e  bill  is  drawn,  but  only  to 
guarantee  its  acceptance  and  payment   in  the 
place  by  the  drawee,  and  in  default  of  such  pay- 
ment tbey  agree  upon  due  notice  to  reimburse 
the  holder  in  principal  and  damages  at  the  place 
where  they  respectively  entered  into  the  contract." 
That  is  to  say,  in  the  present   case,  in   South 
Australia.    Then  Martin,  B.,  a  little  further  on 
in  the  conrse  of  the  argument,  referred  to  Allen 
V.  Kemhle,  and  read  this  passage  from  it :  "  The 
drawer    by    his    contract    undertakes    that  the 
'drawee  shall  accept,  and  shall  afterwards  pay  the 
bill  according  to   its  tenor    at    the  place    and 
domicile  of   the   drawee,  if  it   be    drawn    and 
Jiccepted  generally,  at  the  place  appointed  for 
.payment  if  it  be  drawn  and  accepted  payable  at 
a  different  place  from  the  place  of  domicUe  of  the 
drawee.    It  this  contract  of  the  drawer  be  broken 
by  the  drawee,  either  by  non-acceptance  or  non- 
payment, the  drawer  is  liable  for  the  payment  of 
the  bill,  not  where  the  bill  was  to  be  paid  by  the 
drawee,  but  where  he,  the  drawer,  made  his  con- 
tract, with  such  interest,  damages,  and  costs,  as 
the  law  of  the  country  where  he  contracted  may 
*llow."  Then  Alderson,  B.  gave  judgment  refer- 
ring to  the  point  as  expressly  decided  in  Allen  v. 
Kemhle,  and  said  :  "  And  this  is  not  to  be  left  to 
the  jury,  for  it  depends  on  the  rule  of  law.    The 
.amount  of  the  interest  in  each  place  is  to  be  so 
left  (that  is  to  say,  to  be  left  to  the  jury),  and  ao 
also   is  the  question  whether    any  damage   has 
been  snstainea  requiring  the  payment  of  interest 
at  all,  for  those  are  questions  of  &ct."    Then  he 
proceeds  to  deal  with  the  case  on  the  footing, 
that  those  questions  in  that  case  had  been  before 
the  jury,  and  they  had  found  what  the  facts  were. 
Therefore,  those  cases    show    clearly  that   the 


liability  for  damages  is  to  be  measured  according 
to  the  rule  of  the  country  where  the  contract 
which  is  broken  was  entered  into.  In  the  present 
case  there  is  no  doubt  abont  what  the  law  of  the 
country  is,  because  the  Australian  Code  has  been 
put  in  evidence,  so  far  as  relates  to  this  question, 
and  there  they  have  an  Act  passed  in  the  year 
ISS^  to  codify  the  law  relating  to  bills  of  exchaiage, 
cheques,  and  promissory  notes,  and  that  Act  is,  so 
far  as  I  have  looked  at  it,  just  the  same — I  do  not 
say  in  every  word,  but  substantially  the  same — as 
the  English  law  on  the  same  subject,  and  in  par- 
ticular the  57th  section,  which  bears  on  this  point, 
corresponds  exactly  with  the  57th  section  of  the 
English  Act,  except  that  instead  of  giving  interest 
generally  it  mentions  there  interest  at  10  per 
cent.  I  have  no  .doubt  that  that  is  mentioned 
because  it  is,  as  was  stated,  the  ordinary  rate  of 
interest  in  Australia.  The  57th  section  of  the 
Code  provides,  when  a  bill  is  dishonoured,  that  the 
measure  of  damage  which  shall  be  deemed  to  be 
liquidated  damages  shall  be  as  follows;  sub- 
sect.  1  provides  that  the  holder  may  recover 
from  any  party  liable  on  the  bill :  (a)  the  amount 
of  the  bill ;  (6)  interest  thereon  at  10  per  cent, 
from  the  time  of  the  presentment  for  payment 
if  the  bill  is  payable  on  demand,  and  from  the 
maturity  of  the  bill  in  any  other  case;  (c)  the 
expense  of  noting,  or  when  protest  is  necessary 
and  the  protest  has  been  extended,  the  expense  of 
protest."  The  2nd  sub-section  is  this :  "  In  the  case 
of  a  bill  which  has  been  dishonoured  abroad,  in 
lieu  of  the  above  damages  the  holder  may  recover 
from  the  drawer,  or  an  indorser  who  has  been 
compelled  to  pay  the  bill  may  recover  from  any 
party  liable  to  him,  the  amount  of  the  re-exchange, 
with  interest  thereon  until  the  time  of  payment." 
Therefore,  according  to  the  law  of  Australia,  that 
is  what  may  be  recovered.  It  occurred  to  me  at 
one  time  that  this  remedy,  given  in  a  case  where 
the  bill  has  been  dishonoured  abroad,  was  only  an 
alternative  remedy  giving  an  option  to  the  holder 
to  take  the  proceedmgs  indicated  in  sub-sect.  1, 
or  sub-sect.  2.  But,  on  consideration,  I  do  not 
think  that  is  the  real  meaning  of  it.  It  was 
founded  upon  this,  that  the  Ist  sub-section  was  not 
in  terms  addressed  to  the  case  where  the  bill  had 
not  been  dishonoured  abroad,  or  rather  had  been 
dishonoured  at  home ;  but  the  true  construction, 
I  think,  is  that,  in  the  case  where  the  bill  is  dis- 
honoured abroad,  the  damages  referred  to  in  the 
2nd  sub-section  are  alone  the  damages  which  can  be 
recovered.  There  is  very  excellent  authority  to 
assist  me  on  that  point,  because  in  this  respect 
this  section  corresponds  precisely  with  the  67th 
section  of  the  English  Act,  with  the  exception  which 
I  mentioned  of  the  rate  of  interest  referred  to  in 
the  Ist  sub-section.  Upon  the  57th  section  of  the 
English  Act,  the  case  of  Be  CHUetpie ;  Ea  parte 
Boharts  (18  Q.  B.  Div.  286),  is  an  important 
authority.  There  Lindley,  L.J.,  who  gave  the 
judgment  of  the  court,  in  speaking  of  the  conse- 
quences of  the  breach  of  contract  by  non-accep- 
tance or  nonpayment,  says :  "  These  consequences 
are  dealt  with  in  sect.  67.  Sub-sect.  1  deals  with 
bills  dishonoured  at  home,  and  sub-sect.  2  deals 
with  bills  dishonoured  abroad.  The  bills  now  in 
question  were  drawn  abroad,  but  they  were 
payable  and  accepted  and  dishonoared  in  this 
country,  and  therefore,  if  provided  for  at  all,  they 
fall  within  sub-sect.  1,  and  not  sub-sect.  2.  But 
according  to  sub-sect.  1,  neither  the  acceptor  nor 
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anyone  else  is  liable  to  pay  more  than  the 
amonnt  of  the  bill,  and  interest  and  expenses 
of  noting  and  protest.  Bnt  this  sub-section  does 
not  appear  to  be  addressed  to  the  case  of  a  bUl,  the 
drawer  of  which  is  liable  to  damages  for  re- 
exchange."  Then  he  speaks  of  the  liability  of  the 
drawer  in  the  case  before  them.  Therefore  that 
is  a  decision  on  the  section  which  is  identical 
with  that  which  I  have  to  deal  with,  that  in  case 
of  a  bill  dishonoured  abroad— that  is  to  say,  a 
place  foreign  to  the  place  where  it  is  drawn  and 
indorsed — ^the  remedy  is  under  the  2nd  sub- 
sedtion,  namely,  for  re-ezchange.  I  may  say  that 
that  sub-section  in  each  of  those  Acts  is  not 
founded  upon  anything  peculiar  to  the  law  either 
of  England  or  of  Australia,  bnt  is  an  old  provi- 
sion, much  older  than  the  case  of  CHbba  v. 
Fremont.  It  is  founded  upon  the  general  law  of 
merchants,  and  is  of  intemationiS  application. 
It  is  clear  that  it  is  so  as  to  England.  For  that 
I  may  refer  to  the  cases  of  De  Tastet  v.  Baring 
(9  Camp.  65;  11  East.  265)  and  Swe  x.  Pompe 
(9  Com.  Bench  New  Series  538).  The  law  of 
England  is  fully  stated  in  Chitty  on  Bills,  and 
also  in  Byles  on  Bills  of  Exchange.  In  the  same 
way  the  law  is  stated  with  respect  to  continental 
nations  in  Fothier,  and  may  also  be  found  as 
regards  America  in  Kent's  Commentaries,  and 
Story  on  Bills,  and  many  other  text-books  on 
the  subject.  It  seems  to  me,  therefore,  that  the 
claim  for  interest  is  wrong.  Now  the  way  in 
which  the  re-exchange  is  reckoned  is  pointed  out 
very  clearly  in  Chitty  on  Bills.  The  edition  I 
have  is  an  old  one,  and  at  page  337  it  is  stated  in 
this  way :  "  In  foreign  countries,  especially  in 
France,  when  a  bill  has  been  duly  protested  for 
nonpayment  the  holder  has  a  right  to  reimburse 
himself  by  drawing  a  second  bill  of  exchange 
(called  by  the  French  retraite)  on  the  drawer  or  one 
of  the  indorsers  of  the  first  for  an  amonnt  which 
is  composed — first  of  the  principal  sum  and 
interest  from  the  date  of  the  protest ;  secondly, 
of  the  expenses  of  the  protest ;  thirdly,  of  other 
leg^l  expenses,  such  as  bank  commission,  broker- 
age, or  of  journeys  when  requisite  to  obtain  pay- 
ment; and,  fourthly,  of  the  stamp  and  of  the 
postage  of  letters,  which  the  default  of  payment 
rendered  it  necessary  to  write.  These  charges 
must  not  exceed  what  ought  of  right  to  be 
demanded,  and  the  vouchers  for  such  charges 
should  accompany  the  bill.  The  evidence  in 
support  of  the  charges  is  established  by  an 
account  called  eompte  de  retour,  which  ought  to 
be  .annexed  to  the  retraite,  together  with  the 
protest,  or  a  copy  thereof.  This  account  ought 
to  name  the  person  on  whom  the  retraite  is 
drawn,  in  order  to  show  that  it  relates  to  such 
bill,  and  to  avoid  the  frauds  which  might  result 
from  the  omission.  The  account  ought  also  to 
announce  the  rate  of  exchange  on  which  the 
retraite  is  negotiable,  and  whioh  the  law  terms 
re-exchange.  That  gives  clearly  the  details  that 
are  necessary  to  be  gone  through  in  order  to 
arrive  at  the  amonnt  payable  by  way  of  re- 
exchange.  I  do  not  say  that  it  is  necessary  that 
all  those  processes  should  be  followed.  On  the 
contrary,  it  cleaily  is  not  necessary,  because,  as 
is^  pointed  out  in  the  last  edition  of  Byles  on 
Bills,  at  page  415,  according  to  English  practice 
the  retraite  or  re-exchange  bill  is  now  seldom 
drawn,  but  the  right  of  the  holder  to  irsw  it  is 
settled  by  the  law  merchant  of  all  nations,  and  it 


is  only  by  a  reference  to  this  supposed  bill  that 
the  re-exchange,  in  other  words,  toe  true  damagea 
in  an  action  on  the  original  bill,  can  be  scientifi- 
cally understood  and  computed."  Those  observa- 
tions apply  to  a  remark  which  was  addressed 
to  me,  that  in  this  case  the  bills  had  not 
been  sent  out  to  Australia.  That  is  im- 
material. The  amount  of  damages  for  re-exchange 
can  be  ascertained  without  that  formality  being 
gone  through.  It  is  clear,  therefore,  tnat  tho 
amount  payable  by  way  of  re-exchange  depends 
upon  various  complicated  matters,  upon  the 
ex{>eiises  incurred  in  a  particular  case,  and  with- 
out referring  to  it  in  detail  I  may  say  it  depends 
upon  the  rate  of  exchange  at  the  moment  between 
the  two  countries  which  are  concerned  in  the 
transaction.  Therefore  it  is  impossible  to  say 
beforehand  what  is'  the  precise  sum  payable 
except  by  going  through  the  computation  in  the 
particular  case,  and  considering  among  other 
matters  the  rate  of  exchange  between  the  coun- 
tries at  the  time.  There  are  some  cases  where  a 
different  rale  has  been  adopted  to  avoid  the 
trouble  of  this  computation.  For  instance,  it 
appears  from  the  case  of  Francis  v.  Rucker  (Amb. 
672)  that  a  liquidated  sum  of  20  per  cent,  was 
substituted  for  exchange  in  the  state  of  Pennsyl- 
vania, and  from  the  case  of  Be  GUleepie;  Ex  parte 
Robarts  {ubi  tup.),  it  appears  that  in  Tobago  the 
sum  of  10  per  cent,  is  substituted  for  such  liqui- 
dated sum.  I  have  been  considering  whether  it 
would  be  possible  to  treat  the  10  per  cent,  here 
as  really  a  liquidated  sum  substituted  for  the  re- 
exchange.  There  are  two  or  three  difficulties 
about  that,  particularly  having  regard  to  the 
case  of  WiUans  v.  Ayers  to  which  I  have  referred. 
In  that  case  South  Australia  was  the  foreign 
country,  and  an  attempt  was  made  in  the  Privy 
Council  to  prove  that  there  was  a  custom  exist- 
ing there  for  10  per  cent,  to  be  taken  as  the  liqui- 
dated damages  instead  of  the  re-exchange ;  but 
the  custom  was  not  proved,  and  the  Privy  Council 
refused  to  act  npon  it.  They  also  pointed  out, 
dealing  of  course  with  that  particular  case,  that 
where  the  holders  of  bills  drawn  by  P.  L.  and  Co. 
in  London  on  P..  L.,  and  Co.  in  Australia,  having 
no  occasion  to  transfer  money  from  London  to 
Australia,  sent  the  bills  to  the  latter  country  not 
for  the  purpose  of  employing  the  proceeds  there, 
but  of  having  them  remitted  to  London,  the  dis- 
honour of  such  bills  does  not  entitle  the  holders 
to  recover  damages  by  way  of  re-exchange.  There 
are  many  considerations  that  would  enter  into 
the  question  of  what  would  be  the  proper, 
sum  payable  by  way  of  re-exchange  in  case  the 
present  claim  was  one  for  re-exchansre.  The 
claimant  is  in  a  difficulty  from  this  also,  that  he 
is  not  making  a  claim  upon  the  footing  of  a 
breach  of  the  contract,  but  what  he  haa  done  is 
to  prove  on  the  bill,  and  to  prove  for  the  total 
sum  with  interest,  and  interest  having  been 
allowed  on  the  bill  at  5  per  cent,  the  rate  payable 
upon  bills  of  exchange  in  this  country  when  the 
rate  is  not  specially  provided  for,  he  has  chosen  to 
accept  that  interest  payable  at  that  rate,  and  he 
comes  here  to  make  a  claim,  not  for  damages,  bat 
for  surplus  interest  as  though  that  were  the 
interest  payable  on  a  contract  which  he  affirmed, 
and  not  the  damages  payable  on  the  breach  of 
the  contract  in  respect  of  which  he  sued.  Under 
those  circumstances,  therefore,  I  feel  an  insuper- 
able difficulty  in  attempting  to  remoidd  that  clainii 
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or  to  allow  an  amendment  so  as  to  make  it  a  claim 
for  re-exchange  instead  of  interest,  for  I  have  no 
means  of  ascertaining  what  the  amount  would 
be  or  of  forming  any  opinion  npon  the  circnm- 
stances,  whether  the  case  was  or  was  not  such  as 
Willant  V.  Ayers,  and  whether  any  snm  would  be 
really  payable  by  way  of  re-exchange  at  all. 
Under  these  circumstances  I  come  to  the  concln- 
sion  that  the  claim  for  interest  is  altogether  mis- 
conceived.  I  have  no  materials  by  which  I  can 
substitute  any  other  claim  in  any  shape.  The 
application  therefore  fails,  and  I  must  dismiss  it 
with  costs. 

Solicitors :    Bonmihome    and    Ewer ;    Edwin 
Andrew ;  Hancock,  Sharpe,  and  Sicka. 


Aug.  1  and  2. 

(Before  NoatH,  J.) 

Be  MAKcrs  ;  Marcus  v.  Marcus,  (a) 

Will  —  Construction — Employe! — Full    sa  laries — 

Attesting  witnesges. 
The  will  of  3f.  L.  Marcus,  executed  in  1879,  con- 
tained the  follovjing  gift ;  "  My  office  and  ware- 
hotue  employes,  sach  cu  clerks  and  workmen,  shall 
have  to  receive  six  months'  full  salaries." 
Held,  that  the  persons  in  the  testator's  employment 
at  the  time  of  his  death  took  each  six  months' 
salary  at  the  rate  which  they  were  then  receiving, 
and  that  "full    salaries"  meant    salaries  free 
from  all  incidental  deductions,  whether  from  the 
entlom  of  trade  or  otherwise,  and  not  free  of 
Ugaey  duty. 
One  of  the  employes  had  attested  the  testator's 
signature  to  the  mill,  and  also  two  codicils  which 
eonfirmed  the  ufill,  but  did  not  refer  to  the  gift  to 
employes ;   another    employe    had  attested    the 
eoaieils,  but  not  the  will. 
Held,  that  the  employe  who  had  witnes/ed  the  wiU 
and  codicils  could  not  take  the  gift,  bvi  the  witness 
to  the  codicils  only  was  not  tneapaeitated  from 
.     taking  under  the  will. 

Hoses  Liepuan  Marcus,  by  his  will  executed  in 
Nov.  or  Dec.  1879,  in  his  own  handwriting,  after 
stating  that  he  was  carrying  on  business  in  Lon- 
don under  the  firm  of  Marcus  and  Co.,  and  in 
S^mburg  under  the  name  of  M.  L.  Marcus,  but 
that  he  had  no  partner  in  either  firm,  and  dis- 
posing of  his  property  for  the  benefit  of  his  wife 
and  children,  contained  the  following  direction : 

Hy  offloe  and  warehouae  employ  A,  anoh-as  clerks  and 
wonanen,  aball  have  to  receive  six  months'  fnll  salaries. 
The  testator  died  on  the  26th  Oct.  1885,  domi- 
ciled in  England,  and  the  will,  with  two  codicils 
not  affecting  the  gift  hereinbefore  stated,  but  each 
of  which  referred  to  the  will,  was  duly  proved  on 
the  16th  Jan.  1886. 

The  will  and  both  codicils  were  witnessed  by 
Carl  Oswald  Eysoldt,  who  was  in  the  testator  s 
employment  at  the  date  of  the  will  and  at  the 
time  of  his  death,  at  a  salary  of  141.  iSs.  4d.  a 
month.  The  two  codicils  were  also  witnessed  by 
F.  W.  Green,  who  was  in  the  testator's  employ- 
ment at  the  same  time  at  a  salary  of  82.  6».  8d. 
per  month. 

A  summons  was  taken  out  for  the  determina- 
tion of  various  questions  as  to  the  construction  of 
the  wUl  and  the  administration  of  the  testator's 
<a)  Beportad  by  J.  B.  BWWKI,  Esq.,  Banlster-st-Law. 


estate,  and  on  the  16th  June  1886  an  order  was 
made  directing,  among  other  things,  an  inquiry 
what  employes  the  testator  had  in  his  service  at 
the  date  of  the  will  and  his  death  respectively. 
The  chief  clerk  made  his  certificate,  and  the  sum- 
mons now  came  on  on  further  consideration. 

Farwell  for  persons  interested  in  the  residue, 
some  of  whom  were  infants. — Employes  must 
mean  persons  who  were  in  the  testator's  service 
at  the  date  of  his  will  and  continued  in  such 
service  until  his  death.  In  Jon^s  v.  Henley  (2 
Bep.  in  Gh.  162),  before  Lord  Jeffreys,  it  wa« 
held  that  servants  must  have  this  meaning,  and 
that  case  has  never  been  overruled.  In  Parker  T. 
Marchant  (1  Y.  C.  C.  C.  290)  the  words  of  the 
gift  were  "to  the  following  persons  who  have 
lived  many  years  in  my  family — ^viz.,  to  Mrs. 
Down,  lOOOi. ;  to  Mr.  Jones,  lOOOI. ;  to  Martha 
Isyrove,  lOOOi. ;  to  the  other  servants,  5001.  each." 
And  there  it  was  held  that  the  words  "other 
servants,"  following  on  the  names  of  persons  who 
were  specially  described  as  having  been  many 
years  in  the  testator's  family,  showed  that  the 
testator  meant  persons  in  his  employ  at  the  date 
of  his  will,  and  that  the  condition  of  remaining  in 
his  employment  till  his  death  not  being  suggested 
by  anything  in  the  will  as  to  the  named  persons 
would  not  be  implied  as  to  the  other  servants, 
but  the  gift  was  not  extended  to  servants  who 
entered  the  testator's  service  after  the  date  of 
the  will.  Full  salaries  only  means  the  whole 
amount  of  the  salaries  without  any  deductions 
such  as  might  be  made  for  absence  or  fines. 

Bardstoell  for  other  persons  interested  in  the 
residue. 

E.  S.  Ford  for  the  trustees  and  for  Eysoldt 
and  Green. — I  do  not  know  whether  your  Lordship 
can  decide  the  case  in  the  absenee  of  some  repre* 
sentatives  of  the  employes  who  were  in  the  testa- 
tor's service  at  his  death,  but  not  at  the  date  of 
his  will.  My  two  clients  fulfilled  both  conditions, 
but,  on  behalf  of  the  trustees,  I  say  that  the  gift 
is  to  the  class  of  employes,  and  is  clearly  in- 
tended as  a  compensation  for  the  cessation  of  their 
employment — a  gift  as  it  were  in  lieu  of  notice  to 
quit.  In  Parker  v.  Marchant  (u6i  sup.)  the  gift 
was  expressed  to  be  to  persons  who  had  lived 
many  years  in  the  testator's  family,  showing  that 
it  was  intended  to  be  a  remuneration  for  past 
services.  Here  there  is  nothing  to  show  any  such 
intention.  The  «ft  is  to  a  class  to  be  ascertained 
at  the  testator's  death,  and  it  naturally  means  the 
persons  then  in  bis  employ.  The  word  "  fnll "  is 
equivalent  to  clear,  and  clear  has  been  decided  to 
mean. free  from  legacy  duty: 

Haymt  t.  FavTUia,  8  De  0<  U.  &  G.  560  ; 
Be  CoUt'  Will,  22  L.  T.  Bep.  X.  8.  221 ;   L.  Bap. 
8  Eq.  271. 

Green  witnessed  the  two  codicils  only,  and  it  is 
clear  that  does  not  prevent  his  taking  the  legacy 
given  by  the  will : 

Chtrney  v.  Chtmey,  25  L.  T.  Bep.  O.  8.  90 ;  8  Draw. 

208; 
Anderson  v.  Anderson,  26  L.  T.  Bep.  K.   S.  12; 
L.  Bep.  13  Eq.  381. 

I  submit  that  Eysoldt  can  also  take.  It  is  true 
he  witnessed  the  will,  but  the  will  is  confirmed 
by  the  codicil  which  contains  no  gift  to  him. 

Cur.  adv.  vuU. 
Aug.  2. — North,  J.— This  case  raises  a  question 
on  the  oonstmotion  of  the  will  of  it.  h.MKrouM, 
)igitizedbyLjOOQlC 
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who  begins  his  will  by  stating  that  he  is  carrjing 
on  business  in  London  and  Hamburg  onder 
different  firms,  and  that  be  has  no  partner  in 
(jtther  bnsiness,  and  is  the  sole  owner  of  both. 
The  clause  in  question  is,  "  My  office  and  ware- 
house employes,  such  as  clerks  and  workmen, 
shall  have  to  receive  six  months'  full  salaries."  A 
question  has  been  raised,  who  are  the  persons 
entitled  to  receive  the  legacies  of  six  months'  full 
salaries  under  that  clause.  The  clause  must  be 
construed  according  to  the  ordinary  and  natural 
meaning  of  the  words  used ;  and  it  depends  upon 
that  which  of  the  three  following  seta  ot  claimants 
are  to  take :  (1)  those  in  the  testator's  employ- 
ment at  the  date  of  his  will;  (2)  those  in  his 
employment  at  the  date  of  his  death;  (3)  the 
third  class  is  onggested  of  those  who,  being  in  the 
testator's  employment  at  the  date  of  his  will,  con- 
tinued in  such  employment  up  to  the  time  of  his 
death.  Now,  what  is  the  ordinary  and  natural 
sense  of  the  words  the  testator  has  usedP  It 
seems  to  me  they  naturally  mean  the  persons  in 
the  testator's  employ  at  his  death,  and  for  these 
reasons  :  In  the  first  place,  the  words  refer  to  a 
class,  I  do  not  mean  in  the  strict  legal  sense,  viz., 
a  group  of  persons  ascertained,  or  to  be  ascer- 
tained, who  are  to  share  in  a  givert*  subject-matter 
according  to  the  number  of  objects  who  may 
liave  to  share;  but  I  mean  class  in  the  general 
meaning  of  the  word,  as  we  apeak  of  a  man's 
children,  a  woman's  cousins,  or  a  manufacturer's 
mill  hands.  If  the  testator  had  meant  to 
describe  the  persons  who  were  his  employes 
at  the  time,  nothing  would  have  been  easier 
than  to  say  who  they  were.  But,  instead  of 
adopting  that  obvious  course,  the  testator  does 
something  else.  He  seems  to  regard  his  employes 
as  a  class  to  be  ascertained  ;  and  he  gives  the 
mode  by  which  the  trustees  who  have  to  ascertain 
it  when  the  time  comes  are  to  define  the  persons 
who  take.  The  definition,  such  as  clerks  and 
workmen,  might  be  very  useful  to  the  executors 
if  they  had  to  ascertain  who  were  the  employes  at 
the  time  of  his  death ;  but  it  does  not  seem  to  me 
at  all  a  phrase  which  would  have  been  used  if  the 
testator  had  intended  to  describe  the  employee  in 
his  employment  at  the  time  of  making  his  will. 
It  is  clear  that  be  is  not  dealing  with  particular 
individuals;  he  is  not  selecting  the  persons  to 
take,  but  describing  them  by  a  mode  in  which  they 
can  bo  identified  when  the  time  comes.  Then  he 
goes  on  to  say  that  the  employes  shall  have  to 
receive  six  months'  full  salary.  Now  what  does 
full  salary  mean  P  It  might  very  easily  happen 
that  persons  who  were  in  the  testator's  empmy- 
ment  at  the  date  of  the  will  might  be  receiving  a 
different  salary  at  the  date  of  his  death  to  what 
they  had  received  at  the  date  of  the  will.  Their 
salary  might  (as  appears  in  one  case  to  have 
actually  happened)  nave  been  increased,  or  it 
might  have  been  decrea.sed,  either  from  incom- 
petency or  incapacity  on  the  part  of  the  employe, 
or  because  be  had  been  disgraced  and  put  upon 
a  lower  grade,  or  because  the  testator's  business 
had  not  thriven  and  he  had  been  compelled  to 
reduce  the  scale  of  his  salaries.  In  either  case  it 
would  be  absurd  that  the  six  months'  salary  such 
a  man  was  to  receive  should  be  measured  by  the 
salary  which  he  had  received  at  a  former  period. 
It  seems  to  me  clear  that  what  was  meant  by 
"  fall  salaries  "  was  the  full  salaries  at  the  time  of 
the  death,  and  that  throws  some  light  on  the 


persons  who  are  to  take,  because,  if  a  man's 
legacy  is  to  be  measured  by  the  salary  he  bad  at 
the  testator's  death,  a  man  not  then  in  his  employ- 
ment would  be  receiving  no  salary,  and  there 
would  be  nothing  by  which  his  legacy  could 
be  measured.  There  is  this  also  to  be  said, 
though  it  is  by  no  means  conclusive,  that, 
as  the  testator  was  the  sole  partner  in  his 
business,  it  was  improbable  that  the  business 
would  be  carried  on  after  his  death,  and 
the  persons  employed  might  los^  their  em- 
ployment by  his  death.  The  gift  was  very  likely, 
therefore,  to  be  meant  as  a  compensation  for  loss 
of  employment.  Looking  at  all  these  points, 
I  think  the  persons  to  take  are  the  employe*  in 
the  testator's  service  at  the  time  of  his  death. 
Then  what  does  "  full  salaries "  mean  ?  It  has 
been  suggested  that  full  means  free  of  legacy 
duty.  I  do  not  take  that  view.  Several  cases 
have  been  quoted  where  "  clear "  annuity  or 
"  clear "  sum  has  been  held  to  mean  that  they 
wftre  to  be  paid  free  of  duty.  I  do  not  think 
"  full "  means  the  same  thing.  It  means  that 
no  deductions  are  to  be  made  which  might  be 
usually  made  for  absence  or  fines  by  the  custom 
of  trade  or  otherwise.  But  I  do  not  think  a  full 
salary  means  a  salary  free  from  the  incidental 
charges  the  law  casts  upon  it.  When  it  is  said 
that  a  man  is  employed  at  a  full  salary  of  .^OOI. 
a  year,  it  does  not  mean  that  his  employer  pays 
the  income  tax.  The  only  other  point  is,  that 
Mr.  Eysoldt,  who  seems  to  have  been  the  prin- 
cipal servant  of  the  testator,  and  who  would  have 
taken  the  largest  sum  under  this  gift,  unfor- 
'  tunately  for  himself  witnessed  the  will.  He  also 
witnessed  the  codicils,  but,  as  he  cannot  point  to 
an  instrument  under  which  he  claims  which  he 
did  not  witness,  I  think  he  cannot  take.  Mr. 
Green,  fortunately  for  himself,  only  'n-itnessed 
the  codicils,  and,  on  the  authority  of  Gurney  v. 
Gumey  {nbi  sup.),  I  think  he  can  take.  The 
employes  at  the  date  of  the  will  were  not  properly 
represented  before  me,  because  the  only  two  who 
appeared  were  also  employed  at  the  testator's 
death ;  but  Mr.  Ford's  attention  was  called  to  this 
point,  and  I  think  he  said  all  that  could  be  said 
for  them,  and  so  I  am  satisfied  to  decide  the 
point  without  requiring  their  presence.  Two 
cases  were  referred  to  as  authorities  against  my 
decision.  In  Jones  v.  Henley  (2  Rep.  in  Ch.  162) 
the  will,  as  reported,  was, "  Sir  Iwbert  Henley 
gives  1002.  apiece  to  all  his  servants;"  and  it 
seems  to  have  been  held  that  only  servants  who 
were  in  his  employment  at  the  <Mte  of  bis  will, 
and  also  of  his  death,  could  take.  I  suspect  there 
were  more  words  in  the  will  than  appear  in  the 
report,  for  I '  cannot  understand  why  the  words 
"  my  servante "  should  have  put  upon  them  the 
meaning  "  such  of  my  servants  now  in  my  em- 
ployment as  'shall  be  with  me  until  the  time  of 
my  death."  I  think  there  must  have  been  some- 
thing else  to  lead  the  judge  to  that  conclusion. 
In  Parker  v.  Marchant  {vbi  sup.)  the  words  were 
as  follows :  [His  Lordship  read  the  words  above 
set  out.]  And  it  was  held  that  the  servants 
intended  were  those  who  were  in  service  at  the 
date  of  the  will.  But  it  was  clear  that  the  three 
persons  named  were  in  the  testator's  service  at 
that  time,  and  there  was  nothing  to  show  that 
their  legacies  were  to  cease  to  be  payable  on 
their  quitting  his  service,  and  the  words  "  other 
servants  "  were  held  to  mean  persons  in  the  same 
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category.  Moreover,  I  see  the  Vice-Chancellor 
said,  with  regard  to  Jone»  v.  Hvitley,  that  it 
-was  not  in  the  same  words  as  the  case  hefore 
him.  I  venture  to  make  the  same  remark 
with  respect  to  both  those  cases.  Under 
these  circumstances,  these  cases  seem  to  me 
entirely  oat  of  the  way,  and  I  feel  no  diffi- 
culty m  coming  to  a  conclusion  on  the  words 
as  they  stand,  unassisted  and  unfettered  by 
any  authority.  The  costs  must  come  out  of  the 
estate. 

Solicitors :  Pritehard,  Etiglefield,  and  Co. 


July  28  and  29. 

(Before  Kekewich,  J.) 

Bakosess  Wenlock  v.  The  Rivee  Dee  Comp,isy 

AND  THE  Lambs  Imfkovement  Comfany.  (a) 
Bee  Standard  Restoration  Act  1851  (14  ^- 15  Vict, 
c.  Ix^xvii.),  «,  2-t — Lands  Improvement  Acta  1853 
and  1865  (l(j  ^  17  Vict.  c.  154,  ».  53;  18  4-  19 
Viet.  c.  84)  —  Statutory  corporation  —  Limited 
honrnoing  poiceri — Charge  on  land — Evidence  of 
velidity  of  charge. 

The  Lands  Improvement  Company's  Acts  do  not 
authorise  a  charge  under  the  Acts  on  lands  of  a 
statutory  corporation  when  the  corporation  lias 
already  exercised  to  the  full  its  statutory  borrotoing 
poteer. 
Sect.  S3  of  tlie  Lands   Improvement   Company's 
Act  1853,  as  to  tlie  execution  of  a  charge  there- 
under being  conclusive  evidence  of  its  validity, 
refers  to  the  formalities  of  the  Act,  and  does  not 
render  a  charge  valid  when  tlie  owner  of  tho  land 
fUtempted  to  be  charged  is  prohibited  by  statute 
from  twrrowing. 
Statement    by   the    Court  of  Appeal   as   to   the 
borrotcing    powers    of    corporations,    and   the 
difference  bettceen  a  statiUory  corporation  and  a 
corporation  created  by  cliarler. 
The  plaintiffs,  who  were  the  executors  of  Baron 
Wenlock,  claimed   a  declaration    that    as    such 
executors  they  were  entitled  to  the  benefit  of  a 
charge  created  by  an  absolute  order  dated  the 
;51st  Dec.  1872,  in  favour  of  the  defendants  the 
Lands  Improvement  Company,  on  certain  estates 
of  the  defendants  the  River  Dee  Company,  and 
to  retain  the  rents  and  profits  of  the  said  heredita- 
ments  in  satisfaction   of  the    sums  which  had 
become  payable  thereunder  since  the  28th  April 
1873,  and  which  should  become  payable  there- 
under;   and    that    the    defendants    the    Land 
Improvement   Company    might   be   directed    to 
execute  to  the  plaintiffs  a  proper  assignment  of 
the  said  charge.    The  River  Dee  Company  was 
-constituted  by  the  Act  6  Geo.  2,  c.  30,  and  was 
by  a  subsequent  Act  (14  Geo.  2,  c.  80)  incorpo- 
rated.   Further  powers  were  conferred  by  subse- 
quent Acts,  but  until  the  year  1851  the  company 
was  not  expressly  authorised   nor  forbidden  to 
horrow  money. 

By  the  Dee  Standard  Restoration  Act  1851 
■(14  &  15  Vict.  c.  Ixxxvii.),  s.  24,  the  com- 
pany was  empowered  to  borrow  for  the  pur- 
pose of  its  Acts  at  interest  on  bond,  or  on 
mortgage  of  the  ladds  already  recovered  and 
inclosed,  any  sumH  not  exceeding  in  the  whole 
25,000i. 

(a)  Bqiorted  by  F.  OOUU),  Sw].,  BuT<aler«t-Law. 


By  the  River  Dee  Company  (Amendment)  Ant 
1868  (31  Vict.  c.  XXV.),  s.  7,  it  was  enacted  that 
any  moneys  which  the  company  should  borrow 
under  the  Act  of  1851  should  be  borrowed  on 
mortgage  only,  and  not  on  bond. 

By  an  absolute  order,  dated  the  31st  Dec 
1872,  the  Inclosure  Commissioners  for  England 
and  Wales,  in  pursuance  of  the  Lands  Improve- 
ment Company's  Acts,  charged  the  inherit- 
ance or  fee  of  an  estate  situate  in  the  parishes 
of  Hawarden  and  Northop,  in  the  county  of 
Flint,  belonging  to  the  River  Dee  Company, 
with  the  payment  to  the  Lands  Improvement 
Company,  their  successors  and  assigns,  of 
twenty-five  yearly  sums  of  429J.  7s.  4^,.,  being 
a  proportionate  repayment  of  the  capital  sum 
of  64052.  with  interest  at  41.  10s.  per  cent,  per 
annum. 

By  the  Lands  Improvement  Company's  Act 
1853  (16  &  17  Vict.  c.  154),  it  is  enacted: 

Sect.  4.  The  word  "person  "  shall  denote  and  include 
any  body  corporate,  whether  aggregate  or  sole,  and 
whether  lay,  ecclenastical,  or  ooUegiate,  as  well  as  an 
individnal. 

Sect.  32.  Any  landowner  may  bnter  into  a  provisional 
contract  with  the  company  for  the  ezeoation  by  the 
company  of  any  of  the  said  improvements  on  any  land 
in  which  ho  ia  interested ;  and  the  money  or  contract 
snm  for  which  the  company  shall  agnree  to  execute  sach 
improvementa  may,  with  such  assent  of  the  Inclosure 
Commissioners  as  hereinafter  provided,  be  charged  as 
an  improvement  loan  on  such  land  in  the  manner  by 
this  Act  provided  for  charging  land  with  loans  for 
improvement  by  the  company  ;  or  any  landowner  may 
enter  into  a  like  provisional  contract  with  the  company 
for  the  ezeontion  by  such  landowner  ...  of  any  of 
the  said  improvements  on  lands  in  which  he  is  interested, 
by  means  of  money  to  be  advanced  by  the  company  to 
the  landowner  ;  and  any  sach  sum  of  money  so  advanced 
by  the  company  shall,  together  with  such  commission 
as  shall  be  approved  of  by  the  Inclosure  Commissioners, 
bo  in  like  manner  charged  as  an  improvement  loon  on 
sach  lands. 

Sect.  51.  When  the  inheritance  or  fee  of  any  land  is, 
in  pursuance  of  this  Act,  charged  with  any  money,  the 
company  shall  be  entitled  to,  and  shall  have,  from  the 
time  from  which  such  rentcharge  shall  commence  and 
take  efCeot,  a  charge  upon  such  lands  for  the  money 
ascertained  and  approved  by  the  commissioners  as 
aforesaid,  with  such  interest  as  oontraoted  for,  .  .  . 
and  such  lands  sluU  thenceforth  be  and  continue  liable 
to  the  payment  of  such  charge ;  and  such  charge  shall 
have  priority  over  every  other  then  existing  and  fnture 
charge  and  incumbrance  whatsoever  upon  or  affecting 
such  lands  [with  certain  exceptions  immaterial  for  the 
present  purpose]. 

Sect.  53.  The  execution  by  the  oommissioiiers  of  anv 
charge  on  lands  in  pursuance  of  this  Act  shall  be,  both 
at  law  and  in  equity,  oonclusive  evidence  to  all  intents 
and  purposes  of  the  contract  to  which  such  charge 
relates  having  been  duly  entered  into  by  the  proper 
parties,  and  of  all  acts  and  proceedings  by  this  Act 
directed  with  reference  to  or  consequent  on  such  con- 
tract having  been  dnly  had  and  done,  and  of  such  charge 
having  been  duljr  made  and  executed,  and  being  a  valid 
charge  under  tms  Act,  on  the  inheritance  of  tEe  lands 
appearing  to  be  subject  thereto. 

Sect.  59  provides  that  the  company  may  assign 
any  charge  not  appropriated  for  the  payment  of 
a  series  of  mortgage  debentures  issued  by  the 
company  by  deed  under  seal. 

By  the  Lands  Improvement  Company's  Amend- 
ment Act  1855  (18  &  19  Vict.  c.  84),  it  is 
enacted : 

Sect.  3.  The  word  "landowner"  in  this  and  the 
recited  Act  shall,  as  to  lands  in  England  or  Wales, 
denote  the  person  who  shall  be  in  the  actual  possession 
or  receipt  of  the  rents  or  profits  of  any  land,  .    .    . 
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Qzoept  where  anch  person  shall  be  a  tenant  for  life  or 
Uvea,  ...  or  shall  be  a  tenant  for  years. 

On  the  22nd  June  1870  the  River  Dee  Company 
executed  a  mortpaf^e  of  their  lands  in  the  counties 
of  Chester  and  Flint,  containing  together  ahout 
2847  acres,  to  the  Bock  Life  Assurance  Company, 
to  secure  60,000{.  and  interest.  This  indenture 
contained  a  covenant  for  payment  of  principal 
and  interest.  By  indenture  dated  the  28th  June 
1878  this  mortgage  was  transferred  to  Baron 
Wenlock,  the  River  Dee  Company  being  parties 
to  the  transfer,  and  covenanting  with  Baron 
"Wenlock  for  repayment.  On  the  26th  April 
1873  Baron  Wenlock  advanced  to  the  River  Dee 
Company  the  sum  of  So.OOOZ.  on  mortgage  of  that 
date,  whereby  certain  lands  in  the  counties  of 
Chester  and  Flint,  including  the  hereditaments 
comprised  in  the  mortgage  of  the  22nd  June 
1870,  were  conveyed  to  Baron  Wenlock  to  secure 
the  said  sum  of  85,0002.  and  interest.  This  in- 
denture contained  a  covenant  for  the  repayment 
of  principal  and  interest.  On  the  28th  April 
1873  the  sum  of  6501Z.  10».,  being  the  amount  of 
the  yearly  instalments  of  the  said  sum  of  64052. 
payable  to  the  Lands  Improvement  Company 
under  the  absolute  order  of  the  31st  Dec.  1872, 
with  interest  thereon,  was  paid  to  them  ont  of  the 
85,000?.  advanced  by  Baron  Wenlock  to  the  River 
Dee  Company.  The  Lands  Improvement  Com- 
pany did  not  execute  any  reconveyance  or  release 
of  the  lands  charged,  but  a  receipt  under  their 
seal  was  indorsed  on  the  absolute  order  in 
absolute  discharge  of  the  principal  money  thereby 
secured.  Baron  Wenlock  died  on  the  6th  Nov. 
1880,  having  appointed  the  plaintiffs  his  executors. 
On  the  23rd  June  1881  the  present  plaintiffs 
brought  an  action  in  covenant  in  the  Queen's 
Bench  Division  against  the  River  Dee  Company 
to  recover  amongst  other  sums  so  much  of  the  said 
sum  of  60,0002.  as  then  remained  unpaid,  and  the 
said  sum  of  86,0002.  with  interest.  The  River 
Dfee  Company  pleaded  in  defence  that  prior  to  the 
advances  made  by  Baron  Wenlock  they  had 
exhausted  their  statutory  borrowing  powers,  and 
that  they  had  no  power  except  by  statute  to 
borrow  any  moneys  or  make  themselves  liable  in 
any  way  to  repay  the  same.  Hnddleston,  B.  gave 
judgment  for  the  plaintiffs  for  the  whole  amount 
.claimed,  and  an  appeal  was  brought  against  this 
judgment. 

By  an  order  of  the  Court  of  Appeal,  dated  the 
9th  May  1883,  it  was  ordered  that  judgment  be 
entered  for  the  plaintiffs  fpr  25,0002.  for  principal 
money  on  the  covenant  contained  in  the  mortgage 
to  the  Rock  Life  Assurance  Company  with 
interest  from  the  28th  June  1878,  and  it  was 
ordered  that,  in  addition  to  the  said  sum  of 
25,0002.  and  interest,  the  plaintiffs  should  recover 
judgment  for  so  much  only  of  the  suras  so 
advanced  as  was  employed  in  the  payment  of  any 
debts  or  liabilities  of  the  River  Dee  Company 
properly  payable  by  them,  with  interest ;  and  a 
special  referee  was  appointed  to  inquire  as  to  and 
report  the  amount  of  interest  payable  on  the  said 
sum  of  25,0002.  and  the  amount  of  the  parts  of 
the  sum  so  employed  and  the  interest  thereon. 
And  it  was  further  ordered  that  this  judgment 
was  without  prejudice  to  any  action  the  plaintiffs 
might  be  advised  to  bring  for  enforcing  any 
equities  against  the  stock  or  shares  of  the  defen- 
dant cpmpany  or  otherwise  not  expressly  adjudi- 


cated upon  thereby.    The  judgment  of  the  Court 
of  Appeal  is  given  below,  (a) 

(a)  COTJET  OF  APPEAL. 
May  9,  1883. 
Baboness  Wenlock  v.  Tat  Eiveb  Bee  ConpAitT. 
JuDamiNT : 

Brett,  M.E. — In  this  ease  Lord  Wenlook's  ezeontors 
hare  brought  an  action  against  the  defendants  the  Biver 
Dee  Company,  in  order  to  recover  a  very  Targe  snm  with 
interest  upon  a  covenant  contained  in  a  mortgage  deed, 
and  it  is  nndoubted  that  Lord  Wenlock  did  adVanoe  a 
very  Urge  snm  of  money  upon  a  mortgage  which  was 
given  to  him  nnder  the  seal  of  the  company,  and  npon  a 
covenant  which  those  who  in  fact  made  it  with  him 
represented  to  be  a  covenant  by  the  company.  Th» 
defence  is,  that  althonf^h  the  money  was  in  fact  advanced 
upon  snoh  representation,  namely,  that  it  was  money  to 
be  advanced  to  the  company,  and  aJthongh  the  mortgage 
and  the  covenant  are  a  mortgage  and  a  covenant  nnder 
the  seal  of  the  company,  yet  that  the  company  is  not 
liable  to  this  action  substantially  in  covenant,  becanae, 
it  is  alleged  by  the  company,  those  who  made  that 
covenant  and  who  made  that  mortgage  had  no  anthorily  to 
bind  the  company  by  the  nse  of  the  seal  for  that  purpose. 
The  question  whether  those  who  made  the  arrangement 
actually  with  Lord  Wenlock  had  the  authority  of  the 
company  secns  to  me  to  depend  npon  what  is  the  proper 
constmction  of  the  Act  of  Parliament  which  incorpo- 
rated the  company.  Kow  the  origin  of  this  company 
has  some  peculiarity,  but  I  confess  that,  to  my  mind,  that 
which  was  partly  relied  upon  as  differing  this  case  horn 
others  is  not  a  subject  which  can  be  relied  npon  except 
to  a  small  extent.  It  was  said  that  the  nndertaldng  to 
carry  out  which  the  company  was  formed  was  originally 
the  undertaking  of  an  individual,  and  therefore  we  fact 
of  the  company  being  formed  to  take  over  his  under- 
taking ought  to  induce  ns  to  consider  that  the  company 
was  not  originated  as  it  were  by  the  Act  of  Parliament, 
but  that  the  company  could  gather  to  itself  any  of  the 
attribntes  which  belong  to  the  individual.  I  cannot 
adopt  that  view.  Whether  a  company  is  formed  by  a 
statute  out  of  indiTiduals  who  have  no  pecnuar 
character  of  position,  or  whether  it  is  formed  to  carry 
on  an  undertaking  which  private  persons  were  carrying 
on  before,  seems  to  me  to  make  no  difference  in  the  con- 
strnotion  of  the  documents  which  formed  the  company.  It 
seems  to  me  that  we  must  look  at  the  Act  of  Parliament^ 
which  formed  the  company,  and  that  the  only  effect 
which  can  be  given  to  the  fact  of  there  having  been  an 
original  undertaker  before  is  that  we  must  see  whether 
in  the  Act  of  Parliament  there  is  by  reference  brought 
into  the  statute,  and  therefore  into  the  powers  of  the 
company,  anything  which  was  a  power  of  the  individual 
before ;  but  then  that  is  in  other  words  only  bringing 
those  powers  by  reference  into  the  statute,  and  reading 
the  statute  as  if  they  had  been  written  in  it.  This 
statute  must  be  construed  in  the  same  way.  Now  the 
question  raised  upon  this  statute  is,  whether  the  com- 
pany had  by  it  a  power  to  borrow  money  either  on 
covenant  or  on  mortgage  containing  the  covenant.  On 
the  one  side  it  was  argued  that,  where  a  company  or 
corporation  is  formed  by  a  statute,  from  the  mere  fact 
of  its  being  made  a  corporation  it  has  primS  fade  a 
right  to  borrow  money  to  any  extent  just  as  an  indi- 
vidual might,  and  that  you  ought  not  to  cut  down  thai; 
primd  facie  power  unless  you  can  find  something  either 
express  or  by  necessary  implication  in  the  statute  which 
diminishes  tnat  power  which  an  individual  would  have 
had.  On  the  other  side  it  was  argued  that,  when  a 
corporation  is  formed  by  statute  or  otherwise,  the 
corporation  has  primd  facie  no  power  to  borrow  at  bH, 
and  that  yon  cannot  assert  that  it  has  such  a  power 
unless  yon  find  something  express  in  the  statute  or 
document  by  which  it  is  formed,  or  which  is  there  by 
necessary  implication,  which  gives  it  the  power.  Now,  I 
myself  incline  to  think  that  neither  of  those  arguments 
is  a  valid  one.  If  the  one  is  more  valid  than  the  other 
I  incline  rather  to  the  latter  of  the  two ;  but  it  seems  to 
me  that  neither  of  them  is  Valid,  and  that  when  you 
have  to  consider  the  powers  of  a  corporation  as  to 
borrowing  money,  which  corporation  has  been  formed 
by  a  statute  or  otherwise,  the  matter  depends  entirely 
upon  what  is  the  constmction  of  the  document,  or  what 


Not.  19,  1887.] 


THE  liAW  TIMES. 


[Vol.  LVn.,  N.8.-40S 


Chan.  Dit.]      Babonzss  Wbnlock  v.  Biveb  Dbe  Co.  a»d  Lands  Ikfbotisicbkt  Co.       [Chajt.  Drv. 


This  order  of  the  Court  of  Appeal  was  affirmed 
in  the  Honse  of  Lords  {Baroness  Wenloch  v.  The 
Miver  Dee  Company,  53  L.  T.  Hep.  N.  S.  62; 
10  App.  Caa.  354). 

is  the  conBtTOction  of  the  statute,  and  you  have  to  see 
whether  there  is  a  power  giTen  to  the  company  either 
expressly  or  by  a  reasonable  implication.  If  a  company 
or  corporation  is  formed  for  the  purpose  of  a  particular 
undertakincf,  which  undertaking,  it  is  obvious,  cannot 
be  carried  out  without  the  expenditure  of  money,  and 
if  by  the  statute  or  document  no  means  are  given  to  the 
oompMiy  which  will  give  them  money  in  hand,  or  which 
will  give  them  expressly  aiJ^  power  to  raise  money,  it 
seems  to  me  a  reasonable  implication  would  necessarily 
arise  that  thoy  must  have  the  power  to  borrow,  because 
otherwise  the  statute  which  forms  them  is  a  futile 
document ;  it  would  pretend  to  give  them  powers  to  do 
things,  but  it  would  give  them  no  powers  with  which 
they  could  do  the  things.  Therefore,  if  there  were  no 
powers  in  this  original  statute,  or  in  what  has  been 
called  the  original  statute,  given  to  this  company  by 
which  they  could  have  money  in  hand,  or  by  or  under 
whioh  they  could  have  means  in  their  possession  for 
doing  what  the  statute  says  they  are  formed  to  do,  I 
shoiUd  have  inferred  that  they  had  power  to  borrow, 
and  if  in  that  case  they  had  power  to  borrow,  I  oould 
see  nothing  to  limit  that  power  to  borrow.  It  must  have 
been  the  same  as  a  power  to  an  individual,  or  at  all 
events  it  must  hare  gone  to  the  full  extent  of  what 
could  have  been  reasonably  necessary  for  the  purposes 
of  carrying  on  the  undertaking.  But  where  in  the 
statute  or  other  document  whioh  forms  the  company 
yon  find  that  means  are  put  into  the  hands  of  the  com- 
pany— that  is  either  by  raising  capital  or  b^  calling  up 
more  capital,  or  by  a  limited  power  of  borrowing,  or  there 
are  put  into  their  hands  the  means  of  raising  money  in 
any  other  way,  as  by  a  power  to  sell  lands  whioh  are 
given  them,  which  may  be  within  reason  sufficient  for 
the  purpose  of  enabling  them  to  carry  on  the  under- 
taking— it  seems  to  me  that  no  court  can  measure 
whether  those  means  will  be  in  the  event  absolutely 
sufficient  or  not,  but  those  means  being  thus  put  into 
their  hands,  yon  cannot  infer  that  they  have  at  the 
same  time  power  to  borrow.  Under  these  original 
statutes  this  company,  being  formed  for  a  particular 
purpose,  first  of  all  ha^  a  capital  given  to  it — a  capital 
in  hand ;  and  it  secondly  had  the  power  to  raise  money 
by  calls,  that  is  by  the  invention  of  new  shares,  really 
to  an  extent  of  20  per  cent,  beyond  that  capital.  It 
seems  to  me  that,  inasmuch  as  these  lands  were  given  to 
ibe  company  aa  a  reward  for  what  they  were  to  do,  and 
were  griven  to  them  and  their  Bucoesson  aa  given  in  fee, 
although  these  lands  if  they  were  sold  by  them  would 
neve^heless  be  subject  in  the  hands  of  a  purchaser  as 
well  as  in  their  hands  to  certain  rights  of  the  commis- 
sioners if  the  navigation  were  not  properly  made  or  not 
properly  kept  up,  nevertheless  to  a  great  extent  more 
or  less  this  company  had  the  power  of  selling  lands  and 
bringing  the  proceeds  of  those  sales  into  the  company, 
so  that  those  proceeds  would  be  further  capital  in  their 
lunds  for  the  purpose  of  carrying  on  the  undertaking. 
Therefore  this  company  had  means  more  or  less  in  its 
hands,  and  applying  to  this  company  the  proposition 
laid  down  by  the  Lord  Chancellor  in  Blackburn  Building 
Society  v.  Cunliffe,  Brooks,  and  Co.  (48  L.  T.  Kep.  N.  S. 
33 ;  22  Ch.  Div.  61-70),  in  which  he  says  at  p.  70, 
"There  is  also  no  doubt  that  where  there  is  not  on 
express  prohibition  against  borrowing  in  a  case  of  a 
oompany,  or  a  society  constituted  for  special  purposes, 
no  bontewing  can  be  permitted  without  express  authority, 
unless  it  be  properly  incident  to  the  course  and  oondnot 
of  the  business  for  its  proper  purposes,"  it  seems  to  me 
that  you  cannot  say  that  it  is  necessarily  incident  to  the 
purposes  of  this  company  that  they  should  have  had 
by  tiioee  former  Acts  a  power  of  borrowing,  and,  as  I 
say,  if  by  the  former  Acts  they  had  had  power  of 
borrowing  it  seems  impossible  to  say  that  they  had  not 
the  power  of  borrowing  either  to  an  unlimited  extent, 
or  at  all  events  to  the  full  extent  of  anything  they  might 
have  required  for  the  purposes  of  the  oompany.  I 
think,  therefore,  that  you  cannot  in  the  first  Act,  or  in 
any  of  the  subsequent  Acts,  infer  any  power  in  this 
oompany  to  borrow  mone^  either  upon  covenant  or  loan, 
or  upon  mortgage  containing  a  covenant ;  but  then  we 


In  the  conrse  of  the  reference  directed  by  the 
said  order  the  plaintiffs  claimed  to  add  to  their 
judgment  in  that  action  the  said  sam  of  6501Z.  10s. 
as  having  been  applied  out  of  the  sum  of  85,0007. 

must  see  whether  the  oompany  has  power  to  borrow  to 
any  extent.  It  was  substantiaUy  admitted,  I  think, 
after  investigation  by  Mr.  Davey,  that  this  company  has 
power  to  borrow  upon  mortgage  containing  a  covenant 
to  the  extent  of  25,0001.  After  hearing  what  Mr.  Davey 
said  I  do  not  think  it  necessary  to  inquire  further  into 
the  argument  that  even  though  they  had  power  to 
mortgage  they  had  not  power  to  borrow  money  upon 
a  covenant  in  a  deed  of  morfgage.  It  seems  to  me  mat 
they  had,  and  therefore  to  the  extent  of  25,000i.,  but  to 
that  extent  only,  those  who  were  acting  for  this  company 
had  a  power  to  borrow  on  mortgage  containing  a  cove- 
nant. That  being  so,  they  having  borrowed  money  from 
Lord  Wenlock  upon  a  mortgage  containing  a  covenant, 
although  they  exceeded  their  authority  when  they 
borrowed  more  than  25,0001.  To  the  extent  of  25,0001., 
however,  they  did  not  exceed  their  authority,  and  the 
company  is  bound ;  therefore  Lord  Wenlock,  taking  this 
to  be  an  action  on  the  covenant,  what  was  formerly 
called  a  common  law  action,  is  entitled  on  that  covenant, 
and  in  respect  to  that  covenant,  to  recover  to  the  extent 
of  25,0001. ;  and  I  should  say  according  to  the  ordinary 
rules,  if  the  judgment  hod  been  given  to  him  for  only 
25,0001.,  25,0001.  and  the  proper  interest  calculated  in 
the  orcUnary  way.  But  then  we  have  to  deal  with  the- 
money  which  was  obtained  from  Lord  Wenlock  on  this 
covenant  giveu  in  the  name  of  the  company  and  under 
the  seal  of  the  company,  but  beyond  the  authority  of 
those  who  so  borrowed  the  money  in  the  name  of  the 
company.  Now  it  is  clear  that  the  plaintiffs  as  to  that 
cannot  recover  by  action  on  the  covenant,  because  the 
covenant  is  an  unauthorised  covenant  beyond  the  extent 
of  25,000{.,  they  must  recover  in  respect  of  some  other 
right.  There  is  no  right  which  can  bind  the  company 
at  law  according  to  the  common  law  of  JBngland,  and 
therefore  the  right  of  the  plaintiffs,  if  any,  is  an 
equitable  right.  Now  I  shall  not  pretend  to  go  further 
with  regard  to  the  equitable  right  which  we  uphold 
than  to  say  that,  if  any  of  the  money  borrowed  in  this 
way  from  Lord  Wenlock  has  been  expended  in  paying 
proper  debts,  of  the  company,  then,  although  those  wlio 
borrowed  the  money  in  fact  from  Lord  Wenlock  were 
not  authorised  to  bind  the  company,  yet  Lord  Wenlock's 
representatives  may  in  equity  recover  from  the  company 
BO  much  of  that  money  as  was  expended  in  paying  debts 
of  the  company.  It  was  not  proved  at  the  trial,  and  has 
not  yet  been  proved,  whether  any  part  of  the  money 
beyond  the  25,0001.  was  so  expended ;  but  inasmuch  as 
under  the  Judicature  Act  so  much  might  have  been 
recovered  in  this  action  without  bringing  in  any  other 
parties,  it  seems  to  me  that  that  evidence  ought  to  have 
been  given  at  the  trial,  but,  as  it  was  not  given  at  the 
trial,  we  have  the  right  to  order  that  it  should  be 
inquired  into,  and  if  it  can  be  shown  upon  such  an 
inquiry  that  any  such  debts  were  paid  by  money  borrowed 
from  Lord  Wenlock  beyond  the  25,0001.  fas  far  as  25,0001. 
they  need  not  inquire  into  anything)  the  plaintiffs  aro 
entitled  to  so  much  of  Lord  Wenlock's  money  beyond 
the  25,000i.  as  has  been  expended  in  those  debts ;  in 
other  words,  as  to  the  25,0001.  the  plaintiffs  will 
stand  on  their  own  right  at  law,  and  as  to  the  debts 
which  have  been  paid  with  Lord  Wenlock's  money  they 
will  stand  as  it  were  in  the  rights  of  the  creditors 
who  have  been  thus  paid.  Owing  to  the  very  many 
peculiarities  in  this  case,  several  other  equities  have 
been  suggested  as  equities  to  whioh  Lord  Wenlock  was 
entitled  Doth  as  against  the  company  and  as  against 
what  may  be  called  the  shares,  and  as  against  indi- 
viduals who  may  be  brought  in  We  have  listened  to 
this  case  with  all  the  attention  we  could ;  we  have  for 
several  days  exercised  our  minds  upon  it,  and  I  must  say, 
BO  far  as  I  myself  am  concerned,  with  a  desire  of  the  utmost 
anxiety  to  enforce  if  I  could  according  to  law  Lord 
Wenlock's  rights  as  against  this  company,  this  company 
being  assumed  by  me  for  that  purpose  to  be  in  truth, 
although  it  is  not  in  contemplation  of  law,  the  very 
people  who  borrowed  this  money  from  Lord  Wenlock, 
and  who  are  setting  up  this  defence.^  I  only  feel  myself 
bound  not  to  give  way  to  any  feeling  so  far  as  to  do 
that  whioh  I  cannot  see  is  aocordingtp  law:  but  I 'should 
gitized  by  VjOO^ It: 
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so  advanced  by  Baron  Wenlock  in  payment  of  a 
debt  or  liability  of  the  Biver  Dee  Company ; 
but  the  special  referee  decided  that  the  absolute 
order  of   the  31st    Dec.  1872,  and   the    charge 

have  been  anxious  if  possible  to  find  that  I  ooidd, 
aooording^  to  law,  malce  this  company  repay  Lord 
Wenlook,  assninin);,  I  say,  this  company  to  be  the  people 
who  borrowed  the  money  from  him  in  the  way  in  which 
it  wa8  done,  to  the  utmost  farthing: ;  bnt  with  regard  to 
those  other  sufirgested  equities  it  might  well  have  been 
that  this  oonrt  should  have  exercised  this  power  of 
brining  in  the  other  parties,  and  of  ordering  further 
inqmries  to  be  made  which  might  raise  the  question 
whether  the  suggested  equities  could  be  upheld  or  not, 
and  so  make  an  end  of  the  litigation  in  this  cose  as 
modified  ;  but  I  gather  from  Hr.  Bigby  that  he  with  all 
his  great  experience  seems  rather  to  tmnk  that  it  would 
be  safer  for  his  clients  not  to  proceed  in  that  way.  bnt 
to  proceed  by  means  of  a  new  action  as  his  clients  may 
be  adyised  either  against  the  company  or  against  other 
individuals,  or  against  the  company  and  other  indi- 
vidnals,  and  he  thinks  it  safer  for  his  clients  that  we 
should  give  a  judgment  as  between  Lord  Wenlock  and 
the  company  alone  without  the  presence  of  other  parties, 
reserving  to  him  the  right  without  prejudice  oj  this 
jitd^ent  to  consider  whether  his  clients  will  bring  an 
action  either  against  the  company  alone  or  against  other 
individnals  alone,  or  against  the  company  and  other 
individuals.'in  respteot  of  any  equities  other  than  those 
which  are  dealt  with  in  this  judgment.  Therefore  it 
Acems  to  me  that  it  is  better  for  ns  to  give  the  judgment 
which  I  for  my  part  have  now  disclosed  as  the  ]a^ment 
which  I  am  prepared  to  give.  Then,  if  that  be  the  judg- 
ment, it  is  a  judgment  in  favour  of  Lord  Wenlock  to 
the  extent  of  25,0(X)I.,  and  interest,  if  any  can  be  allowed 
according  to  the  ordinary  rules,  and  for  pny  debts,  if 
there  be  snob  debts,  of  tne  company  which  have  been 
paid  with  his  money. 

Cotton,  L.J. — This  is  an  action  on  covenant  to 
recover  a  very  large  mm  of  money,  and  I  am  of  opinion, 
on  the  covenant,  that  the  plaintiffs  are  entitled  to 
recover  25,0001.  and  interest  on  this  ground,  that  the  Act 
of  1851  gives  the  company  power  to  raise  mone^  to  that 
extent  on  mortgage  or  bond,  and  to  raise  it  with  interest. 
The  objection  taken  was  that  in  a  later  Act,  by  sect.  7, 
it  was  provided  that  all  the  future  borrowing  should  be 
upon  mortgage  and  not  upon  bond,  and  that,  it  was  said, 
prevented  the  company  from  borrowing  even  on  a  mort- 
gage which  contained  a  covenant  on  which  they  could 
be  sued,  as  giving  a  personal  remedy  against  them ;  but, 
in  my  opinion,  that  contention  ought  not  to  prevail.  It 
was  almost  given  up,  but,  as  it  was  raised  at  one  time,  I 
think  it  better  to  give  my  reason  why  I  think  it  should 
not  prevail.  In  the  Act  of  1851,  whether  the  money  was 
borrowed  on  mortgage  or  bond,  there  was  a  provision 
enabling  the  company  to  be  sued  in  an  action  of  debt 
for  recovery  of  the  money  when  the  time  arrived  for 
payment,  either  when  fixed  in  the  original  transaction, 
or  when  fixed  by  the  section  in  the  Act  of  Parliament 
referring  to  when  the  money  was  to  be  payable  when  no 
time  is  fixed  by  the  instrument  given  to  secure  it,  and 
that  bein^  so,  it  is  not  a  substantial  objection,  and, 
although  it  is  rather  dif&oult  to  see  why  that  provision 
was  put  into  the  Act  of  1868,  yet,  in  my  opinion,  it  would 
be  wrong  to  hold  that  in  conseonence  of  that  not  being 
followed,  if  it  has  not  been  followed,  a  person  lending 
his  money  honestly  to  the  company  should  be  deprived 
of  his  remedy ;  and,  in  my  opinion,  a  mortgage,  unless  it 
is  said  that  it  shall  not  be  so,  does  include  what  is 
naturally  in  a  mortgage,  a  covenant.  Possibly  the  Legisla- 
ture thought  it  right,  in  order  to  simplify  matters,  that  a 
mortgage  should  oe  the  only  form  in  which  the  company 
Khould  give  security,  and  on  that  ground  to  do  away 
with  the  bond ;  but,  as  they  did  not  take  away  the  power 
given  by  the  previous  Act  to  sue  the  company  in  an 
action  for  debt  for  the  recovery  of  the  money,  whether 
the  form  of  the  security  was  mortgage  or  bond,  in  my 
'  opinion  we  ought  not  to  give  this  section  of  the  later 
Act  the  effect  of  depriving  the  person  of  ihe  right  of 
suing  that  is  always  contained  in  a  mortgage.  But 
then  the  plaintiffs  contended  that  the  company  could 
borrow  very  much  beyond  that  25,0001.,  and  that  must, 
in  my  opinion,  turn  on  the  construction  of  the  Act  of 
incorporation ;  but,  before  I  deal  with  that,  I  will  deal 


thereby  created,  did  not  constitute  a  debt  or 
liability  of  the  Biver  Dee  Company,  and  that  the 
plaintiffs  were  not  entitled  to  add  that  sum  to 
their    judgment.      The    plaintiffs    brought   this 

with  one   argnment   which  was   much  pressed  here — 
namely,  that  this  borrowing  had  been  assented  to  by  all 
the  shareholders  in  the  corporation,  and  that  therraore 
it  must  be  binding  on  the  corporation  which  is  borrofr- 
ing.    The  court  would  never  sjlow  it  to  be  said  there  is 
an  absence  of  resolution  when  all  the  shueholders,  and 
not  only  a  majority,  have  expressly  assented  to  that 
which  is  being  done,  but  that  must  be  confined  to  cases 
where  the  Act  done  is  within  the  powers  of  the  corpo- 
ration.   All  the  shareholders  and  all  the  stockholders 
are  entirely  different  from  the  oor^oiation,  and,  althoogh 
the  want    of    a    formal    resolution   which    might    be 
required  for  the  exercise  of  the  powers  so  as  to  bind 
the  minority  would  be  done  away  with,  in  my  opinion 
the  assent  of  all  the  shareholders  cannot  make  viJid  as 
against  the  corporation  that  which  under  tiie  Act  at 
incorporation  the  corporation  has  not  the  power  to  do. 
Now,  in  this  Act  of  incorporation  is  there  such  a  power  i 
There  is  clearly  no  express  power  to  borrow.    1  think 
one  ought  to  look  to  the  objects  for  which  the  company 
is  incorporated,  and  to  see  whether  from  implication 
there  is  any  power  to  be  given  to  the  corporatian  for 
the  purpose  of  borrowing  money ;  and  one  also  has  to 
look  to  see  whether  the  Act  of  incorporation  is  sneh 
that  one  can  infer  from  it  that  it  was  not  intended  to 
give  to  the  creatoie  of  the  statute  power  to  borrow, 
which  power  no  doubt  an  individual  has  if  anybody  will 
lend  to  him ;  but  the  question  whether  the  creature  of  a 
statute  has  that  power  must  depend  on  what  is  the  fair 
oonstruotion  of  the  Act  of  Parliament  incorporating  it 
and  on  what  are  there  intended,  so  far  as  we  can  see,  to 
be  the  powers  that  the  ooiporation  shall  by  express  or 
implied  enactment  have.    Now,  I  quite  agree  with  Mr. 
Bigby  that  there  is  a  very  great  difference  when  one  is 
considering  whether  the  act  to  be  done  is  within  the 
objects  of  the    corporation,  or  whether  it  is  a  power 
incident  to  the  objects  for  which  the  oorporation  is 
formed.    Of   course,  it  is  very  different.    Yon  do  find 
expressly  what  are  to  be  the  objeots  of  the  corporation, 
and  the  purpose  it  is  to  carry  out.    You  may  look,  and 
you  must  look,  at  the  instrument  and  the  general  nature 
of  its  purposes  to  see  whether  it  has  such  powers  as 
may  be  required,  or  may  be  useful  in  carrying  out  those 
purposes  and  objects.    Here  it  is  said  that  this  is  a 
power  incident  to  the  nature  of  this  corporation.    In 
my  opinion  it  is  not.    What  is  it  that  tiiis  oorporatioii 
is  formed  for  ?    It  is  formed  to  take  up  an  nndertaking 
begun  by  certain  individuals.     It  has  powers  for  the 
purpose  of  doing  that.    The  object  of  the  parties  was 
to  make  a  navigable  channel  in  the  Biver  Dee,  and  to 
reclaim  and  make  productive  to  the  oompany,  as  forming 
the  undertakers,  the  land  saved  from  the  sea  on  each 
side  of  the  channel  navigation — I  say  the  sea,  because  it 
was  an  estuary  of  the  sea.    Then  we  come  to  the  Act. 
First  of  all  it  was  said  it  must  have  this  power,  because 
Nathaniel  Kinderleyand  his  associates  had  it,  and  that 
this  Act  vests  in  the  oorporation  all  that  which  Nathaniel 
KinderlOT  might  have  done  or  was  empowered  to  do  by 
virtue  of  the  Act  of  the  sixth  year  of  his  then  present 
Hajest][.    It  does  not  enable  it  to  do  everything  that 
Nathaniel  Kinderley  could  have  done ;  it  only  vests  in 
the  corporation  those  powers  of  executing  the  works 
which  are  by  the  Act  given  to  Nathaniel  Kinderley. 
That  gets  rid  of  that  point.    Then,  independently  of 
that,  what  is  the  oorporation  ?    It  is  a  corporation  with 
certain  definite  joint-stock,  which  is  mentioned  in  the  Act, 
for  the  purpose  of  carrying  out  the  work  which  was 
begun  by  Nathaniel  Kinderley  and  his  associates.     Now. 
it  IS  not  quite  certain  whether  the  corporation  could  sell 
the  lands  which  were  reclaimed  from  the  sea.    That  I 
think  it  is  unnecessary  to  give  any  opinion  upon ;  bnt 
they  could  buy  some  lands,  and  they  oertainly  bought 
lands,  and  they  could  certainly  make  productive  for  the 
purposes  of  their  undertaking,  or  for  their  own  benefit 
in  any  way  they  thought  fit,  all  such  profit  as  they  oould 
get  from  the  reclaimed  land  without  selling  itj  and,  that 
being  so,  it  is  impossible  to  assume,  as  lir.  Bigby  asked 
us  to  do,  that  the  52,0001.,  which  in  the  Act  of  U  Geo.  2 
was  stated  to  be  the  joint-stock,  would  be  insufficient  to 
carry  out  the  objects  for  which  the  oorporation  was 
Digitized  by' 


he  oorporatioa  wi 

Coogie 


Kot.  19,  1887.] 


THE  LAW  TIMES. 


[Tol.  LVir.,  N.  s.— 405 


Chak.  Dnr.]    .  Babonxss  Wenlock  v.  Bptek  Dek  Co.  and  Lands  Improtehent  Co.       [Chak.  Dit. 


action  on  the  16th  April  1866,  alleging  that  nnder 
the  circumstances  they  were  entitled  to  have 
the  benefit  of  the  charge  created  by  the  said 
absolute  order,  and   claiming   an   above   stated. 

formed.  Ag  I  look  upon  it,  it  is  thie  :  that  it  was  con- 
sidered that  that,  together  with  the  profit  whioh  they 
might  get  from  time  to  time  from  the  reclaimed  lands, 
was  what  they  represented  to  Parliament  aa  snfficient 
to  enable  them  to  cany  out  the  work,  and  it  was  to 
carry  ont  the  work  with  such  profit  as  they  might  get 
that  they  were  incorporated  ;  and,  if  so,  that,  in  my 
opinion,  negatives  any  implication  that  this  corporation 
was  to  have  in  admtion  to  the  joint-stock  and  in 
addition  to  the  profit  they  might  get  from  selling  any 
land  they  bought  an  additional  power  of  borrowing  to 
any  extent  they  thought  fit  either  by  mortgage  or  by 
bond.  In  my  opinion,  therefore,  this  is  not  a  oorporation 
which  from  its  Acts  has  any  implied  power  of  borrowing 
money.  In  my  opinion,  on  the  true  constmction  and 
effect  of  the  Act  of  incorporation  of  14  Qeo.  2,  it  was  a 
corporation  which  was  not  to  have  snch  a  power,  and 
was  to  deal  with  the  undertaking  by  means  of  that 
which  was  pointed  ont  as  its  joint-stock  and  such  profits 
as  might  accrue  to  it.  That  being  so,  certainly  the  later 
Acta  on  this  point  cannot  in  any  way  help  the  plaintiffs. 
I  do  not  think  it  necessary  to  refer  to  them,  because  I 
think  it  perhaps  better  to  deal  with  the  case  on  what  I 
think  is  the  true  oonstmction  of  the  Act  of  inoorpo- 
ration  of  14  Qeo.  2.  In  my  opinion,  it  was  not  neoessary, 
as  a  prior  incident  to  carrying  ont  this  enterprise  for 
which  the  corporation  was  formed  thatthej^  should  have 
any  power  of  borrowing,  and  the  conclusion  at  which  I 
have  arrived  is,  that  they  had  no  power  of  borrowing 
beyond  and  except  such  power  as  was  given  them  by 
the  Acts  of  1851  and  1868.  That  being  so,  in  the  action 
on  the  covenant  the  plaintiffs  have  failed,  except  as  to 
23,0001.  and  interest,  both  of  which  are  authorised  to  be 
contracted  for  by  the  Act  of  1851.  But  at  the  trial 
liberty 'was  given  to  the  plaintiffs  to  amend,  and  we 
shonld  have  given  it  to  them  here  to  raise  the  now  well- 
established  equity  that,  even  although  the  corporation 
haH  no  power  of  borrowing  money  so  as  to  bind  itself 
irrespective  of  the  purposes  for  which  the  money  is 
applied,  if  it  appears  that  the  money  so  lent  without 
any  legal  power  on  the  power  of  the  oorporation  to  bind 
itself  for  repayment  was  in  fact  applied  in  payment  of 
debts  properly  contracted  by  the  oorporation,  then  the 
party  lending  the  money  is  entitled  to  stand  as  if  he 
were  the  assignee  of  the  creditors  who  were  paid  off, 
and  he  is  entiued  to  stand  in  their  place  and  is  entitled 
to  have  an  inquiry  whether  any  of  the  money  advanced 
by  him  without  statutory  authority  on  the  part  of  the 
oorporation  to  borrow  it  was  applied  in  paying  off  any 
debts  and  liabilities  on  which  the  corporation  could  have 
been  sued,  and  for  which  it  was  liable.  In  my  opinion, 
here  there  is  a  pr>m<i  faiie  case  made  out  that  that  was 
the  fact,  and  therefore  these  plaintiffs  are  entitled  to  an 
inquiry,  which  I  think  should  be  in  these  terms  :  whether 
any  of  the  sums  in  excess  of  25,0001.  advanced  by  the 
Book  Company  and  by  Lord  Wenlock,  or  either  of  them, 
was  applied  in  payment  of  debts  or  liabilities  of  the 
company  properly  payable  by  it.  That  is  all  we  are 
called  upon  to  decide  in  this  case. 

BOWSK,  L.J. — I  am  of  the  same  opinion.  I  under- 
stand onr  judgment  is  given  on  the  point  in  the  first 
place  raised  by  Mr.  Davey  as  to  the  construction  of  the 
atatnte,  and  I  am  of  opinion,  with  the  rest  of  the  court, 
that  the  Biver  Dee  Company  had  no  power  to  enter  into 
the  contract  which  they  were  sued  upon  with  Lord 
Wenlock.  Beyond  that  we  decide  bj  onr  judgment,  as  I 
nnderatand  it,  that  Mr.  Bigby's  cbents  are  entitled  to 
the  equitable  doctrine  set  forth  in  the  Cunliffe,  Brooht, 
and  Company'$  case  {ubi  nip.),  and  we  further  reserve 
to  him  all  rights  he  may  have  to  any  equities  he  may 
establish  outside  that.  The  only  matter  upon  which  I 
propose  to  add  any  words  is  the  qnestion  of  law  relating 
to  the  construction  of  the  statutes,  and  the  suggested 
power  of  the  Biver  Dee  Company  to  enter  into  the 
contracts  sned  upon.  Now,  tbe  contracts  ened  upon  are 
covenant*  for  therepayment  of  the  money  secured  by  deed 
on  the  company's  lands.  The  company  was  incorporated 
by  the  Act  of  14  Oeo.  2,  and  the  sole  question — at  least, 
I  think  the  sole  qnestion — is,  whether  under  that  Act 
the  oorporation   was    clothed  with   the   capacity   for 


The  Biver  Dee  Company,  by  their  statement  of 
defence,  did  not  admit  that  the  absolute  order  had 
effected  any  charge  on  their  lands,  and  pleaded 
that  they   had   no  power  nnder  their  Acta  to 

borrowing  the  money,  binding  itself  to  repayit,  or,  if  it 
was,  whether  anoh  powers  have  been  taken  away  by  the 
later  Acts.  Now,  Mr.  Bigby  has  presented  for  onr  con- 
sideration this  sort  of  canon  of  construction  of  the 
statute.  He  said,  when  there  is  a  statute  of  incorpo- 
ration which  incorporates  a  company,  you  ought,  if  you 
want  to  know  whether  the  company  can  borrow  money, 
to  approach  the  statute  assuming  that  the  company  can 
borrow  money,  unless  the  power  is  taken  away  some- 
where, expressly  or  by  implication  of  the  statute.  I 
confess  that  I  do  not  think  myself  that  is  the  true  canon 
of  construction,  although  I  admit  that  far  greater  men 
have  appeared  to  think  it  was.  Of  conrse,  one  can  only 
go  by  tne  light  of  one's  own  reason,  and  I  propose  to  con- 
sider these  statutes  from  a  slightly  different  point  of 
view.  Although  I  do  not  think  my  view  makes  very 
mnch  difference  to  the  Acta,  I  wish  to  explain  the  way 
in  which  I  travel  towards  the  consideration  of  them.  At 
common  law  a  corporation  created  by  the  King's 
charter  has  prtnuf  facie,  and  has  always  been  known  to 
have,  ever  since  Button's  case,  the  power  to  do  all  such 
things  with  its  property  as  an  ordinary  person  can,  and 
to  bmd  itself  to  snch  contracts  as  an  ordinary  person 
can  bind  himself  to  ;  and  even  if  by  the  charter  which 
inooipoiates  the  company  tbe  King  imposes  some 
direction  which  would  have  the  effect  of  limiting  the 
natural  capacity  of  the  body  of  which  he  is  spe^ng, 
the  common  law  has  always  held  that  the  direction  of 
the  Kin^  was  a  direction  of  the  King  which  he  might 
enforce  if  he  liked  through  the  Attomey-Ooneral,  but, 
although  it  might  contain  an  essential  part  of  a  so-called 
bargain  between  the  Crown  and  the  corporation,  that 
did  not  at  law  destroy  the  legal  power  of  movement  of 
the  body  which  the  King  created.  Now,  when  you  come 
to  corporations  created  by  statute  the  question  seems  to 
me  to  be  entirely  different,  and  I  do  not  think  it  is 
quite  satisfactory  to  say  you  must  take  the  statnte  as 
if  it  had  created  a  corporation  at  common  law,  and  then 
see  whether,  having  created .  such  a  corporation  at 
common  law,  it  took  away  any  of  the  incidents  of  a 
corporation  at  common  law,  because  that  begs  the  ques- 
tion, and  it  not  only  begs  the  question,  but  states  what 
is  an  nntrntb,  namely,  that  the  statute  does  create  a 
corporation  at  common  Jaw.  It  does  nothing  of  the 
sort.  It  creates  a  statutory  corporation  which  it 
may  or  may  not  mean  to  resemble  in  all,  or  in 
more  or  less,  or  in  none,  or  in  few  at  all  events 
of  its  quaUtieB,  the  qualities  with  which  a  corpora- 
tion at  common  law  is  endowed :  and  therefore, 
to  say  that  you  must  approach  it  and  assume  that  it 
has  got  everything  which  it  would  have  at  common  law 
unless  the  steitnte  takes  it  away  is,  I  think,  to  travel  on 
a  wrong  line  of  thought.  What  you  have  got  to  do  is 
to  find  out  what  is  tnis  statutory  creature :  what  it  is 
meant  to  do ;  and  to  find  out  what  this  statutory  creature 
is,  yon  must  look  only  at  the  statute,  because  there, 
and  there  alone,  is  found  the  definition  of  this  new 
creature.  It  is  no  use  considering  the  qnestion  whether 
you  are  going  to  classify  it  under  the  list  of  common 
law  corporations.  Looking  at  this  statutory  creature, 
one  has  got  to  find  out  what  are  its  powers  ;  what  is  its 
vitality ;  what  it  can  do.  It  is  made  up  of  persons  who 
oan  aot  within  certain  limits,  bnt  up  to  what  limits,  and 
up  to  what  point,  we  must  look  to  the  statnte  to  dis- 
cover. It  cannot  go  beyond  the  statute,  for  the  best  of 
all  reasons — that  it  is  a  simple  statutory  creature  ;  and  if 
you  look  at  the  case  in  that  way,  it  seems  to  me,  witii 
the  greatest  possible  respect,  you  will  see  what  is 
obvious — that  the  legal  consequences  are  exactly  the 
same  as  if  you  treat  it  assuming  it  had  got  certain 
powers  given  to  it  by  statnte,  and  it  was  prohibited  from 
using  certain  other  powers  which  it  otherwise  might 
have  had.  There  are  two  things  :  first  of  all  whether  a 
statutory  oorporation  thus  created  oan  borrow ;  and, 
secondljy,  whether,  if  it  cannot,  its  professed  acts  of 
borrowing  can  be  ratified  by  consent  of  all  the  members 
of  the  corporation.  Now,  asisuming  that  it  is  not  a 
creature  created  with  borrowing  power,  it  is  obvious 
that  no  amount  of  ratification  by  the  individual  mem- 
bers can  make  good  an  act  which  cannot  be  done,  and 
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charge,  or  consent  to  any  charge  on  their  lands 
except  under  the  provisions  of  their  Acts.  They 
pleaded,  further,  that  the  charge  if  ever  valid 
oecame  absolutely  void  on  the   receipt  for  the 

thereford  the  same  legal  result  is  arrived  at  if  yon 
consider  the  case  from  that  point  of  view,  as  if  yon  said 
the  shareholders  were  attempting  to  do  an  act  which 
was  prohibited.  The  real  truth  is,  they  are  tryinf;  to 
ratify  what  cannot  bo  ratified,  becanse  they  are  trying 
to  ratify  an  act  which  the  corporation  is  not  clothed 
with  capacity  at  all  in  any  view  to  do.  I  therefore 
approach  this  case  with  a  desire  "to  find  ont  what  is  this 
oreatnre  which  they  have  created ;  was  it  a  creatnre 
meant  to  borrow,  or  was  it  a  creatnre  not  meant  to 
borrow  ?  Before  I  go  to  the  statutes  I  shonld  like  to  add 
that  it  seems  to  me  the  right  test  of  oonstruction,  with 
regard  to  this  contract,  at  all  events,  of  Lord  Wenlook's, 
is  laid  down  by  the  Lord  Cbaooellor.  [His  Lordship 
read  the  passage  already  cited  by  Cotton,  L.J.]  That 
seems  to  me  to  be  putting  into  a  nntshell,  and  in  very 
clear  langnags,  exactly  the  test  which  wonld  follow  the 
course  of  thought  I  have  been  pursuing,  and  that  is  the 
test  which  I  think  we  must  apply  here.  Applying  it 
(I  am  not  going  through  the  history  of  the  company,  or 
through  the  history  of  the  statutes  again,  I  agree  with 
what  the  Master  of  the  Bolls  and  Cotton,  L.J.  have 
said),  one  finds,  in  the  first  place,  that  lands  hare  been 
vested  in  this  company  and  in  its  assigns ;  they  were 
to  have  the  profits  which  they  oonld  make  by  farming 
these  lands  for  their  use  and  purposes.  The  company 
were  to  make  good  certain  liabilities  in  which  the  Act 
inrolved  them  aa  respects  neighbouring  proprietors  and 
as  respects  the  navigation  of  the  Biver  Dee,  and  a  body 
of  oonunissioners  was  created  with  power  of  entering 
upon  the  lands  for  the  purpose  of  enforcing  the  due 
fnlfilment  hy  the  company  of  those  obligations ;  and, 
lastly,  in  the  Act  of  incorporation  there  was  a  provision 
by  which  the  company  woich  had  been  divided  into  a 
certain  amount  of  capital  was  to  be  prevented,  or  ratiier 
its  shareholders  were  to  be  prevented,  from  parting  with 
any  of  their  shares  until  the  river  was  made  navigable. 
That  is  the  first  Act.  The  second  Act  followed  a  few 
years  afterwards,  after  a  certain  portion  of  work  no 
doubt  had  been  done,  and  the  second  Act  and  the  first 
Act  together  show  that,  for  the  purpose  of  financing  the 
adventure,  the  corporation  had  conferred  npon  them  the 
following  sources  of  profit.  In  the  first  place,  they  had 
their  own  capital,  and,  in  the  second  place,  they  hod 
reclaimed  lands  which  they  could  utilise  and  lease  and 
farm  vested  in  them,  and  the  profits  tiiey  mipht  take  to 
their  own  use.  I  agree  witii  Cotton,  L.J.  m  what  be 
has  said  as  to  entertaining  considerable  doubt  as  to 
whether  the  company  could  sell  any  of  those  Biver  Dee 
lands,  except  a  certain  portion  which  is  specified  in 
sohed.  3  of  the  Act  of  14  Geo.  2.  If  that  is  the  true 
view  (I  do  not  think  it  is  necessary  ootually  to  decide 
it),  it  would  lead  me  to  suppose  that  if  they  could  not 
sell  them  they  could  not  mortgage  them,  but  they  could 
not  sell  the  great  body  of  the  reclaimed  lands.  They 
had  the  power,  at  all  events,  of  selling  a  portion,  and 
they  had  the  power  of  making  a  further  call,  and  there 
was  no  express  power  of  borrowing  given.  Now,  I  admit 
that  it  is  not  very  clear  by  express  enactment,  and  it  is 
not  verv  clear  on  the  construction  ol  these  Acts,  to  my 
mind,  that  the  company  had  not  got  implied  power  of 
borrowing  for  purposes  which  were  necessary  and  proper 
for  carrying  on  their  business.  I  do  not  mean  to  say 
that  it  is  absolntely  clear  that  they  had  not  got  a 
general  borrowing  power,  but  I  tiiink,  if  it  stood  simply 
npon  these  first  two  Acts,  I  should  come  to  the  conclu- 
sion that  they  had  not  got  a  general  borrowing  power, 
or  any  power,  at  all  events,  beyond  borrowing  so  far  as  it 
was  actually  necessary  for  carrying  on  their  business. 
If  the  present  loan  is  certainly  not  a  loan  which  it  was 
necessary  for  the  company  to  take  for  the  purpose  of 
carrying  on  their  business,  so,  unless  they  had  a 
general  borrowing  power,  they  cannot  jpiay  in  aid  any 
Bmited  borrowing  power  that  they  had  by  implication 
on  the  construction  of  the  first  Act.  They  have  got 
other  means  of  providing  themselves  with  ninds,  and  I 
think  that  becomes  clearer  from  the  later  Acts,  the  Acts 
of  Victoria,  and  I  only  mean  in  conclusion  to  say  why  I 
think  those  later  Acts  are  valuable  for  the  purposes  of 
the  construction  of  the  earlier  Acts.    When  you  have 


amonnt  charged  being  sealed  by  the  company. 
They  relied  also  on  the  Statute  of  Limitations, 
no  payment  in  respect  of  the  charge  having  been 
made  since  the  date  of  the  said  receipt.  The 
action  now  came  on  for  trial,  when  it  was  admitted 
by  the  defendants  that  the  charge  bad  in  fact 
been  paid  off  out  of  the  money  supplied  by  Lord 
Wenlock,  though  it  was  neither  admitted  nor 
proved  that  Lord  Wenlock  had  made  any  bargain 
to  that  effect.  A  great  part  of  the  argument  was 
as  to  the  right  of  the  plaintiffs  to  stand  in  the 
place  of  the  Lands  Improvement  Company 
(assuming  the  charge  itself  to  be  valid),  on  the 
principle  of  the  decisions  in  Blackburn  Building 
Soeiefv  v.  Cunliffe,  Brooka,  and  Go.  (48  L.  T.  Rep. 
N .  S.  33 ;  22  Ch.  Div.  61 ;  62  L.  T.  Bep.  N.  S.  22.5 ; 
9  App.  Cas.  857)  and  BUiekbum  and  DUtritt 
Benefit  Building  Society  v.  Ctmliffe,  Brooki,  and 
Go.  (.53  L.  T.  Rep.  N.  S.  741 ;  29  Ch.  Div.  902) ; 
but,  inasmuch  as  the  learned  judge  decided  that 
no  valid  charge  had  been  created,  the  argument 
on  that  point  and  on  the  Statute  of  Limitations 
is  not  given. 

Rigby,  Q.C.  and  itethold  for  the  plaintiffs. — It 
cannot  be  contended  now  that  the  River  Dee 
Company  had  a  general  power  to  borrow,  but 
they  were  entitled  to  take  advantage  of  the  Lands 
Improvement  Company's  Acts.  We  are  entitled 
to  the  benefit  of  the  charge  which  was  not  extin- 
gnished.  It  was  not  a  debt  or  liability  of  the 
River  Dee  Company,  otherwise  we  should  have 
come  in  under  the  judgment  in  the  other  action. 
[Kekewich,  J. — My  difficolty  is,  that  the  River 
Dee  Company,  though  in  one  sense  a  limited 
owner,  is  not  so  in  the  ordinary  sense,  but  is  owner 
in  fee  with  a  limited  power  of  borroving.]  The 
net  result  of  the  River  Dee  Company's  Acts  i.s 
that  they  could  borrow  25,000{.  on  mortgage  and 
no  more,  and  the  defence  is  taken  that  the  trans- 
action between  the  two  companies  was  invalid 
and  illegal.  [Kekewich,  J. — ^Ton  have  to  brinf 
the  River  Dee  Company  within  the  definition  of 

ambiguous  Acts  of  Parliament,  it  is  an  established 
maxim  of  construction  that  yon  oan  go  to  the  use  which 
has  been  made  under  the  Acts  of  FarGament  which  you 
are  interpreting  by  persons  who  are  bound  to  obey  them 
with  the  view  of  finding  out  on  which  side  the  balance 
ought  to  descend,  on  the  ground  that  the  use  and 
custom  and  habit  of  those  who  are  acting  under  Acta  of 
Parliament  afford  some  light  with  reference  to  the 
true  construction,  if  the  oonstruction  is  ambiguous. 
Now,  we  have  with  regard  to  these  earlier  Acts  of  Par- 
liament this :  in  the  first  place,  as  far  as  we  can  learn, 
there  has  never  been  a  single  attempt  made  under  them 
to  exercise  any  borrowing  power;  that  is  significant. 
But,  secondly,  we  have  in  the  Acts  of  Victoria  a  recital 
by  the  body  itself — to  my  mind,  a  recital  amounting  to 
this,  thattlMy  had  not  got  it.  They  say  so,  to  my  mmd, 
not  very  clearly,  but  nevertheless  they  do  sa^  so  in  tho 
preamble  of  the  earlier  Act.  They  say  so  in  express 
terms  in  the  later  Act,  and  then  yon  find  with  those 
recitals  they  have  obtained  a  limited  power  of  borrowing. 
Now,  I  do  not  say  if  they  had  got  a  common  law  power 
of  contracting  before,  that  this  limited  power  of  borrow- 
ing on  mortgage  which  was  contained  in  the  later  Acts 
would  take  it  away,  but  I  do  say  that  the  action  of  the 
Legislature  in  1851,  pat  in  motion  as  the  Legislature 
was  by  the  Biver  Dee  Company  itself,  and  the  declara- 
tion contained  in  the  preamble  to  the  Act,  which  are,  in 
fact,  -propositions  pot  forward  for  the  consideration  of 
Parliament  by  the  Biver  Dee  Oompaay  itself,  do  throw 
a  oonclnsive  light  npon  the  earlier  atatates,  and  compel 
me  to  arrive  without  any  real  doubt  at  the  oonolosion 
that,  on  the  true  constmotion,  the  Biver  Dee  Company 
down  to  the  Act  of  Victoria  was  not  a  oorporation  which 
had  a  general  borrowing  power.  t   '  -  I 
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persons  who  are  entitled  to  the  benefit  of  the 
Lands  Improvement  Acts.]  The  scope  of  the 
Acts  is,  that  the  person  borrowing  cannot  charf^e 
the  land,  but  the  Iiiclosnre  Commissioners  charge 
it  by  the  statute.  Sect.  4  of  the  Act  of  1863  says 
that  the  word  "  person  shall  denote  and  include 
any  body  corporate,  whether  aggregate  or  sole, 
and  whether  lay,  ecclesiastical,  or  collegiate." 
The  Eiver  Doe  Company  here  is  a  lay  corpo- 
ration, and  a  person  and  landowner  within  the 
Acts.  As  regards  the  receipt  indorsed  on  the 
Absolute  order,  that  brings  ns  within  the  principle 
of  Pease  v.  Jackson  (L.  Bep.  3  Ch.  App.  576),  as 
being  the  persons  best  entitled  to  call  for  the 
legal  estate. 

Sir  E.  Davey,  Q.C..  Barber,  Q.C.,  and  A.  B. 
Kirhy  for  the  River  Dee  Co:npany. — The  first 
point  to  be  decided  is,  whether  the  River  Dee 
Company  ever  created  a  valid  charve  at  all  on 
their  lands.  It  is  not  sufficient  to  show  that  the 
•words  "  person  "  and  "  landowner  "  in  the  Acts 
inclade  a  lay  corporation.  The  River  Dee  Com- 
pany are  not  a  common  law  corporation  created 
by  charter,  but  a  statutory  corporation  created 
for  certain  purposes.  The  distinction  between 
the  two  was  pointed  out  in  the  e^ttremely  valuable 
judgment  of  Bowen,  L.J.,  when  the  case  was 
before  the  Court  of  Appeal.  If  the  River  Dee 
Company  was  not,  as  Bowen,  L.J.  terms  it,  a 
■creature  created  with  q,  borrowing  power,  it 
cannot  avail  itself  of  the  Lands  Improvement 
Company's  Acts.  There  is  nothing  in  these  Acts 
whicn  repeals  the  statutory  prohibition  against 
the  River  Dee  Company  borrowing  beyond  26,000/. 
"  Sect.  32  of  the  Act  of  1853  does  not  carry  the 
matter  any  further;  it  merely  supplies  the 
machinery  by  which  a  landowner  within  the  Act 
may  obtain  an  advance,  and  does  nothing  towards 
removing  a  statutory  prohibition.  True,  the 
63rd  section  of  the  same  Act  says  that  the  execu- 
tion of  the  charge  shall  be  evidence  of  the  charge 
being  "a  valid  charge  under  this  Act  on  the 
inheritance;"  but  if  the  person  whose  land  is 
about  to  be  charged  is  prohibited  by  statute 
against  charging  his  lands,  it  is  not  a  charge 
under  the  Act  at  all.  The  object  of  that  section 
is  merely  to  prevent  questions  being  raised  as  to 
procedure.  It  would  cure  defects  of  title  and 
any  objection  that  the  statutory  procedure  had 
not  been  complied  with.  [Kekewich,  J.  referred 
to  Nchihumherland  and  Durham  District  Banking 
Company,  2  De  G.  &  J.  357.] 

HomeU,  for  the  Lands  Improvement  Company, 
submitted  to  any  order  the  court  thought  fit  to 
make. 
Methold  in  reply. 

Kekewich,  J. — This  case  raises  some  very 
interesting  and  important  questions;  I  mean 
interesting  and  important  to  the  parties  to  the 
litigation,  and  some,  at  any  rate  one,  of  consider- 
.tible  public  importance.  I  find  myself  relieved 
from  the  necessity  of  deciding  many,  because 
I  think  I  can  properly  decide  this  case  on  one 
'question  only.  I  interrupted  Sir  Horace  Davey 
more  than  I  generally  think  convenient,  and  more 
therefore  than  is  my  wont,  in  arguing  the  first 
point,  because  it  is  one  of  peculiar  interest  to 
myself,  as  well  as  important  to  the  public,  and 
one  which  perhaps  I  am  too  curious  to  have 
threshed  out  by  reference  to  precedents,  or  to 
analogons  instances  in  the  difEerent  brancbes'of  I 


law.  I  think  it  has  been  threshed  out  suflSciently 
for  me  to  express  a  decided  opinion  upon  it.  Sir 
Horace  Davey  says  that  the  charge,  this  absolute 
order  on  which  the  plaintiffs'  claim  is  founded — an 
absolute  order  in  favour  of  the  Lands  Improve- 
ment Company — giving  them,  or,  as  I  say,  some 
persons  on  their  behalf — the  distinction  is  imma- 
terial— a  charge  on  property  of  the  River  Dee 
Company,  is,  notwithstanding  all  the  formalities 
that  have  been  observed,  notwithstanding  the 
seal  affixed,  not  a  charge  on  the  property  of  the 
River  Dee  Company,  because  no  such  charge 
could  properly  have  been  created  under  the  juris- 
diction conferred  by  the  Lands  Improvement 
Company's  Act.  It  is  true  that  a  landowner  is 
defined  in  large  terms,  according  to  the  Act  now 
in  force  (the  Amendment  Act  of  1866),   as  the 

Eerson,  which  includes  a  corporation,  who  shall 
e  in  the  actual  poBsession  or  receipt  of  the  rents 
and  profits  of  any  land.  It  is  true  that  bj  the 
Act  of  1853  a  "person"  is  expressly  said  to 
"denote  and  include  any  body  corporate  whether 
aggregate  or  sole,  and  whether  lay,  ecclesiastical, 
or  collegiate,  as  well  as  an  individual."  It  is 
further  true  that  a  corporation  sole,  at  any  rate 
an  ecclesiastical  corporation,  is  under  that  dis- 
ability which  has  been  pointed  out  by  Mr. 
Methold,  to  some  extent  at  least  created  by 
statute,  of  being  unable  to  alienate  the  lands,  the 
improvement  of  which  is  vested  in  the  bishop, 
rector,  or  other  corporate  person  or  corporation 
sole  for  the  time  being  in  existence.  I  take  it 
that  there  is  a  large  difference  between  any  such 
corporation  and  a  corporation  such  as  we  are 
dealing  with  here,  the  River  Dee  Company,  called 
into  existence  by  statute,  the  creature  of  statute 
for  special  purposes,  and  armed  with  special 
powers,  which  must  not  be  exceeded,  for  the  fulfil- 
ment of  those  particular  purposes.  Looking  at 
the  exercise  of  any  alleged  power  on  behalf  of  a 
corporation  of  that  kind  you  must  see  whether 
it  is  expressly  given  by  the  statute,  or  is  neces- 
sarily implied  for  the  purposes  of  the  fulfilment 
of  those  powers.  If  yon  cannot  bring  it  within 
that — and  a  really  necessary  implication  in  such 
a  case  differs  not  at  all  from  expression — if  you 
cannot  brinfr  it  within  that,  then  the  company 
cannot  exercise  that  alleged  power.  Now  here 
we  have  a  company  which  is  prohibited  from 
borrowing  more  than  a  certain  sum;  it  has  so 
been  found  after  litigation,  and  it  is  the  basis  of 
this  case,  the  strong  ground  on  both  sides, 
that  it  has  been  so  held.  Lord  Blackburn 
(10  App.  Cas.  360)  expresses  it  tersely  in  this  way  : 
"  I  can  hardly,  after  reading  that  enactment '' — 
the  enactment  in  reference  to  this  company, 
"  and  remembering  what  had  been  decided  in 
Chambers  y.  The  Manchester  and  MUford  Railway 
Company  (10  L.  T.  Rep.  N.  S.  716 ;  5  B.  &  S. 
588),  doubt  that  the  Legislature  there  did  express 
an  intention  that  the  company  should  thence- 
forward have  power  to  borrow  25,0O0Z.  tuid  no 
more."  Kow  it  is  said  that,  notwithstanding  that, 
the  company  borrowed  some  6000i.  odd  from  the 
Lands  Improvement  Company.  That  is  the 
question  which  I  have  to  decide.  If  it  did,  it 
follows  that  it  did  that  ver^  thing  which  it  was 
prohibited  from  doing,  and  it  did  it  by  means  of 
this  statute.  I  think,  in  order  to  come  to  that 
conclusion,  I  ought  to  find  something  in  this 
statute  as  express  as  the  prohibition,  and  I  do 
not  find  it.    This  is  a  corporation,  but  it  would 
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not  be  difficnlt  to  instance  many  other  corpo- 
rations which  would  come  within  the  same  clause. 
Municipal  corporations  have  powers  of  borrowing 
for  certain  purposes,  and  many  others  might  be 
mentioned,  and  in  saying  that  I  am  not  forgetting 
what  Mr.  Methold  pointed  out,  that  the  pm-poses 
for  which  money  can  be  borrowed  under  these 
Acts  are  clearly  specified  in  sect.  3  of  the  Lands 
Improvement  Company's  Amendment  Act  1859, 
aud  that  many  such  corporations  as  were  referred 
to  in  the  argument — which  were  referred  to  by 
myself — might  be  difficult  to  bring  within  even 
the  conception  of  improvements  mentioned  in 
that  particular  seetion.  But  still  the  principle  is 
applicable  to  all,  and  it  cannot  be  doubted  that 
man;^  of  those  corporations  would  i-easonably 
require  money  for  some  of  the  purposes  there 
specified.  I  repeat,  if  this  Act  enables  the  Lands 
Improvement  Company  to  advance  money  to  a 
corporation  for  those  purposes,  it  does  the  very 
thing  which  is  expressly  prohibited.  I  know  no 
words  here  equivalent  to  the  words  of  pro- 
hibition. The  words  of  prohibition  which  have 
been  construed  I  have  pointed  out,  but  then  I  am 
told  that  by  sect.  53  ot  the  Lands  Improvement 
Company's  Act  1853,  the  order  to  which  I  refer 
is  "both  at  law  and  in  equity,  conclusive  evi- 
dence to  all  intents  and  purposes,  of  the  contract 
to  which  such  charge  relates  having  been  duly 
entered  into  by  the  proper  parties,  and  of  all 
acts  and  proceedings  by  this  Act  directed  with 
reference  to  or  consequent  on  such  contract 
having  been  duly  had  and  done,  and  of  such 
charge  having  been  duly  made  and  executed." 
There  I  feel  no  difficulty  in  saying  that  that 
is  mere  procedure ;  that  it  only  obviates  the 
necessity  of  any  person  taking  an  assignment  of 
this  charge,  or  advancing  money  on  it,  looking 
into  the  matter  to  see  whether  the  contract  has 
been  entered  into  in  proper  form ;  whether  the 
commissioners  have  made  those  inquiries  which 
they  were  bound  to  make  as  to  the  value  of  the 
land  and  the  nature  and  desirability  of  the 
improvements  suggested.  It  also  goes  on  to  say, 
"  and  being  a  valid  charge  under  this  Act,  on  the 
inheritance  of  the  lands  appearing  to  be  subject 
thereto."  That  seems  to  carry  it  a  little  further.  I 
think  the  answer  to  any  argument  relying  on  those 
words  is,  that  it  is  not  a  valid  charge  under  this 
Act,  and  that  since,  as  a  matter  of  fact,  or  perhaps 
it  would  be  more  correct  to  say  as  a  matter  of 
law,  there  cannot  be  under  the  particular  circum- 
stances a  valid  charge  under  this  Act,  the  order 
cannot  be  conclusive  evidence  of  that  which  in 
law  has  no  existence.  That  seems  to  me  to  be 
the  right  construction  of  the  clause.  I  referred 
in  the  course  of  the  argument  to  the  analogous 
case,  the  only  one  which  occurred  to  me,  and  no 
other  has  been  mentioned  by  counsel,  of  con- 
clusive evidence  of  the  incorporation  of  a  company 
under  the  Companies  Act  1862.  The  particular 
case  occurred  under  an  Act  which  was  repealed 
by  the'Act  of  1862,  the  Act  of  1867.  There  the 
certificate  of  the  registration  of  the  incorporation 
of  the  company  is  ordered  by  statute  to  be  con- 
clusive evidence  of  the  registration.  But  when 
the  Northumberland  and  Durham  District  Bank- 
ing Company,  which  was  a  company  formed 
under  earlier  statutes,  and  which  it  was  desired 
to  wind-up,  was  registered  for  the  purposes  of 
that  winding-up,  the  objection  was  taken  that 
the    incorporation   was    bad    because    it   was 


not  a  company  within  the  statute,  and  that 
was  argued  berore  the  Court  of  AppeaL  Turner 
L.J.  said  (2  De  G.  &  J.  p.  371) :  "  I  may  here 
notice  an  argument  which  was  urged  on  the  part 
of  some  of  the  respondents,  that  we  have  nothing 
to  do  with  the  question  whether  this  company 
was  authorised  to  be  registered  or  not ;  that  it 
was  sufficient  that  the  company  was  in  fact 
registered,  and  that  the  certificate  of  registration 
is,  by  the  115th  section  of  the  Joint  Stock  Com- 
panies Act  1866,  rendered  conclusive.  I  notice 
this  argument  only  for  the  purpose  of  laying  it 
entirely  out  of  the  case.  It  this  company  was 
not  authorised  to  be  registered,  I  take  it  to  be 
quite  clear  that  the  certificate  of  registration  can 
be  of  no  avail."  That  seems  to  me  to  be  in  pari 
materia.  It  seems  to  me  that  if ,  as  a  matter  of 
law,  there  could  not  have  been  a  proper  charge, 
the  absolute  order,  though  conclusive  on  many 
other  grounds,  would  not  be  ooiiclnsive  evidence 
of  the  validity  of  the  charge.  That  to  my  mind 
disposes  of  the  case  on  the  ground  that,  whatever 
other  rights  the  plaintiffs  may  have,  they  have 
been  subrogated  to  nothing;  to  a  thing  non- 
existent because  it  was  an  invalid  charge.  I 
therefore  do  not  think  it  necessary  to  give  any 
opinion  on  the  other  points,  and  I  cannot  help 
congratulating  myself  on  not  being  obliged  to 
look  into  this  delicate  question  of  equity  which 
is  to  be  found  in  the  judgment  of  Lord  Selbome 
in  the  first  case  of  the  BlacKbum  Building  Society 
V.  Cunliffe,  Brooks,  and  Go.  (ubi  »up.),  in  the 
judgment  of  the  Court  of  Appeal,  in  the  second 
case  {ubi  sup.),  and  in  the  judgment  of  Fry,  L.J., 
since  reported  (Baroness  Wenloch  v.  Siver  Dee 
Company,  67  L.  T.  Rep.  N.  S.  320;  19  Q.  B.  Div. 
165).  I  think  it  right  to  say  this  :  I  think 
the  charge  in  favour  of  the  Lands  Improve- 
ment Company  if  ever  it  had  a  valid  exist- 
ence, was  extinguished  by  the  receipt  which 
was  indorsed  on  the  absolute  order.  I  read 
that  as  meaning  absolute  discharge  of  the  64052., 
being  the  amount  of  principal  money  secured. 
A  similar  receipt,  or  a  receipt,  was  given  for  the 
interest,  and  so  the  whole  charge  was  put  an  end 
to.  I  htive  not  gone  fully  into  the  matter,  not 
wishing  to  decide  it,  but  it  does  occur  to  me  that 
that  would  not  prevent  the  plaintiffs  from  being 
entitled  to  the  benefit  of  tuat  charge,  if,  as  a 
matter  of  fact,  the  charge  ever  existed,  and  if  it 
otherwise  comes  within  the  decisions  which  have 
been  referred  to.  It  seems  the  right  of  the 
plaintiffs  would  be,  not  to  the  actual  charge, 
but  to  the  benefit  of  the  charge,  and  that  they 
were  not  deprived  of  the  right  which  those  de- 
cisions gave  them,  if  they  did  give  it  to  them,  by 
the  mere  fact  that  the  charge  was  extinguished 
at  law.  I  do  not  think  it  necessary  to  go  further 
than  merely  to  indicate  my  opinion,  not  conclusive, 
because  I  have  not  gone  into  it  more  fully ;  nor  do 
I  think  it  necessary  to  say  anything  about  the 
Statute  of  Limitations,  though  I  have  not  for- 
gotten that.  I  will  not  go  further  into  those 
matters.  I  am  against  the  plaintiffs  on  the  first 
ground,  that  there  was  not  a  valid  charge  ever 
created  on  the  lands  of  the  Biver  Dee  Company 
under  the  Acts  of  the  Lands  Improvement 
Company.  Therefore  on  that  ground  I  give 
judgment  for  the  defendants;  that  is  to  say,  &th 
of  them  with  costs  of  the  action. 

Solicitors  for  the  plaintiffs,  Ennuet,  Sof>,  and 
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Solicitors  for  the  River  Dee  Company,  Ashwst, 
Morris,  Grisp,  and  Go. 

Solicitors  for  the  Lands  Improvement;  Company, 
Wett,  King,  Adams,  and  Co. 


QUEEN'S  BENCH  DIVISION. 

May  12, 13,  and  19. 

(Before  Lord  Coleeisge,  C.J.  and  Smith,  J.) 

CouETKBi  (app.)  V.  Cole  (reap.),  (a) 

Comfmlaory  pUoiage  —  Exemption  from  —  Ship 
trading  from  the  East  to  London,  thence  to 
Amsterdam — Whether  exempt  from  compulsory 
pilotage — Meaning  of  "  ship  trading  to  Boulogne, 
or  to  any  p  lace  in  Europe  north  of  Boulogne  " — 
Merchant  Shipping  Act  1854  (17  ^  18  Vict. 
e.  104),  «.  353,  and  s.  379,  sub-sect.  3. 

The  ship  G.,  a  British  ship,  belonging  to  the  port  of 
London,  arrived  in  London,  with  a  cargo  from 
Ghina  and  Japan ;  part  of  such  cargo  was  to  be 
discharged  in  London,  and  part  to  be  taken  on  to 
Amsterdam,  and  Hamburg.  Part  was  ac- 
cordingly discharqed  in  London,  and  the  crew 
luere  also  discharged,  and  afresh  crew  shipped  on 
coasting  articles.  The  ship  left  London  for 
Amsterdam  and  Hamburg  with  the  rest  of  the 
cargo,  but  without  any  fresh  cargo  from  London, 
andwitlwut  passengers.  Whilst  proceeding  down 
the  Thames,  and  off  Oravesend,  she  was  boarded 
by  the  respondent,  a  duly  licensed  pilot,  who 
offend  to  the  master  to  pilot  the  ship;  the  master 
refused,  and  continued  himself  to  pilot  the  ship, 
without  having  a  pilotage  certiJUxUe  The  ship 
VMS  then  in  the  London  pilotage  district,  and 
bound  for  Amsterdam.  At  Amsterdam  she  dis- 
charged part  of  her  cargo,  and  then  proceeded  to 
Hamburg,  where  she  discharged  the  rest  of  her 
cargo,  and  then  took  in  a  fresh  part  cargo  for  the 
East,  with  which  sliA  returned  to  Lotulon,  where 
she  took  further  cargo,  and  then  she  proceeded  to 
the  East.  For  some  years  previously  she  had 
made  similar  voyages. 
Upon  an  information  being  preferred  by  the  pilot 
against  tlie  master  for  having  unlawftUly  piloted 
the  ship  without  havirig  a  pilotage  certificate, 
contrary  to  sect.  353  of  the  Merchant  Shipping 
Act  18o4,  the  justices  convicted  the  master,  and 
imposed  a  penalty  of  double  the  amourtt  of 
pilotage  demandable. 
Meld  {setting  aside  the  conviction),  t]iat  the  ship 
was,  under  the  eircumstaruses,  exempt  from  com- 
pulsory pilotage,  on  the  ground  that,  when  she 
started  from  London-  for  Amsterdam  (at  the  end 
of  the  voyage  from  the  East),  sJie  was  "  a  ship 
trading  between  London  and  a  port  in  Europe 
north  of  Boulogne  "  within  the  meaning  of  sub- 
sect.  3  of  sect.  379  of  the  Merchant  Shippinq  Ad 
1864.  ^     ^ 

Special    case,  stated    by  justices    pursuant  to 
28  &  21  Vict.  c.  43. 

1.  An  information  was  on  the  28th  day  of  May 
1866  preferred  by  Joseph  Everden  Cole  against 
William  Eice  Courtney,  for  that  on  the  28th  day 
•of  April  1886  the  defendant  Courtney  on  the 
river  Thames,  at  and  in  the  borough  of  Gravesend, 
then  and  there  being  the  master  of  the  un- 
exempted  ship  Cardiganshire,  then  and  there 
Jiavigating  within  the  compulsory  pilotage  district 

(a)  Bepottad  by  HSHBT  LuSH,  Etq.,  BM>Mar-*t-L»w, 


called  the  London  District,  unlawfully,  after 
the  informant  Cole,  a  qualified  pilot,  had  to  the 
knowledge  of  the  defendant  offered  to  take  charge 
of  such  ship,  did  himself  (the  defendant)  pilot 
such  ship  without  possessing  a  pilotage  certi- 
ficate enabling  him  so  to  do,  contrary  to  sect. 
353  of  the  Merchant  Shipping  Act  1854. 

2.  After  hearing  the  parties  and  the  evidence 
adduced  by  them  the  undersigned,  being  three  of 
Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  borough  of  Gravesend,  thereupon  con- 
victed the  defendant  of  the  offence  charged  and 
adjudged  him  to  pay  the  penalty  of  16Z.  10»., 
being  double  the  amount  of  pilotage  demandable 
for  the  conduct  of  such  ship. 

3.  The  defendant  being  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of 
law,  did  within  three  days  thereafter  apply  in 
writing  to  us,  the  said  justices,  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  determination  for  the  opinion  thereon  of  the 
High  Court  of  Justice,  and  at  the  same  time  he 
entered  into  the  recognisance  required  by  law  in 
that  behalf.  Wherefore  in  pursuance  of  the 
statute  in  such  case  made  and  provided  we  hereby 
state  and  sign  this  case. 

4.  The  defendant  having  appeared  upon  sum- 
mons before  ns,  the  undersigned,  to  answer  the 
said  information,  the  following  facts  were  proved 
or  admitted : 

5.  The  ship  Cardiganshire,  of  which  the  de- 
fendant was  at  all  the  times  herein  mentioned  the 
master,  arrived  in  London  on  the  22nd  April 
1886  with  a  cargo  from  Japan,  China,  and  the 
Straits  Settlements,  she  having  shipped  such 
cargo  at  such  places,  or  some  or  one  of  them,  for, 
and  being  bound  to  discharge  part  of  such  cargo 
in  London,  and  to  take  the  rest  on  to  Amsterdam 
and  Hamburg.  She  accordingly  discharged  part 
of  her  cargo  in  London,  and  in  order  to  get  at  the 
London  cargo,  part  of  the  cargo  for  Amsterdam 
and  Hamburg  was  also  discharged  and  afterwards 
reshipped.  The  crew  who  had  signed  articles  for 
a  round  voyage  from  London  to  the  East  and 
back  to  London  were  discharged,  and  runners 
were  shipped  on  coasting  articles  for  the  voyage 
from  London  to  the  Continent  and  back.  The 
Cardiganshire  left  London  on  the  28th  April  for 
Amsterdam  and  Hamburg,  with  the  rest  of  the 
cargo  (including  what  was  reshipped  as  aforesaid) 
which  she  had  brought  from  Japan,  China,  and 
the  Straits  Settlements,  but  without  any  fresh 
cargo  from  London,  and  without  passengers. 
Whilst  proceeding  down  the  Thames  and  off 
Gravesend  on  such  outward  passage,  she  was 
boarded  by  the  informant,  Cole,  a  pilot,  duly 
licensed  for  the  London  Pilotage  District  below 
Gravesend,  and  he  offered  to  defendant,  the 
master,  to  take  charge  of  the  ship  for  the  purpose 
of  piloting  her  to  the  seaward  limits  of  such 
pilotage  district  below  Gravesend.  The  defendant 
refused  this  offer,  and  continued  himself  to  pilot 
the  ship  throughout  such  limits  without  pos- 
sessing a  pilotage  certificate  enabling  him  so  to 
do.  At  this  time  (being  the  time  of  the  alleged 
offence)  the  ship  was  in  the  London  pilotage 
district  below  Gravesend,  and  bound  for 
Amsterdam. 

6.  The  ship  is  a  British  ship,  and  belongs  to  the 
port  of  London.  Her  draft  was  at  the  time  of  the 
alleged  offence  18  feet,  upon  which  the  double 
pilotage,  if  demandable,  is  162. 10«.- 
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7.  At  Amsterdam  she  discharged  the  cargo 
destined  for  that  port,  and  then  proceeded  to 
Hamburg  to  discharge  the  cargo  for  that  port, 
and  then  took  in  at  Hamhurg  a  fresh  part  cargo 
for  Japan,  China,  and  the  Straits  Settlements, 
with  which  she  returned  to  London,  where 
snch  part  cargo  was  taken  out  and  reshipped 
with  further  goods  to  complete  her  cargo  out- 
wards, and  she  thereupon  proceeded  to  Japan, 
China,  and  the  Straits  Settlements  on  her 
next  voyage  with  a  full  cargo  shipped  as  afore- 
said. 

8.  On  her  said  passage  from  Japan,  China,  and 
the  Straits  Settlements,  on  reaching  the  London 
pilotage  district,  o£E  Dnngenesa,  she  took  a  pilot 
up  to  Gravescnd,  but  pilots  may  be  taken  by  both 
exempted  and  nnexempied  ships. 

9.  For  some  years  before  the  voyage  in  question 
the  Cardiganshire  had  made  similar  voyages,  and 
she  is  one  of  a  line  of  steamers  which  sail 
regularly  from  London  to  ports  in  the  East  and 
back  to  London,  and  thence  to  ports  in  Europe 
north  of  Boulogne  and  back  to  London. 

10.  Upon  these  facts  it  was  contended  on  the 
part  of  the  defendant,  that  at  the  time  in  question 
(28th  Aprir  the  ship  was  exempted  from  com- 
pulsory pilotage  by  sect.  379  oi  the  Merchant 
Shipping  Act  1854,  aa  being  (within  the  com- 
mencing words  of  that  section]  a  ship  in  the 
London  district  not  carrying  passengers,  and 
(within  sub-sect.  3)  a  ship  tracing  to  a  place  in 
JBurope  north  of  Boulogne. 

11.  But  it  was  contended  on  the  part  of  the 
informant  that  the  379th  section  was  mtended  to 
exempt  such  ships  only  as  were  engaged  in 
regular  trade  between  London  and  Boulogne  and 
ports  to  the  north  thereof,  and  in  carrying  cargoes 
between  such  ports  and  originally  shipped  thereat, 
and  that,  as  the  ship  took  no  cargo  in  at  London, 
but  in  proceeding  thence  had  only  as  cargo  what 
she  had  brought  from  Japan,  China,  and  the 
Straits  Settlements,  she  was  not  trading  from 
London  to  Amsterdam,  but  from  Japan,  China, 
and  the  Straits  Settlements  to  Amsterdam,  and 
that  her  coming  up  the  river  to  London  and 
there  discharging  part  of  her  cargo  did  not  make 
her,  on  her  subsequent  passage  for  Amsterdam 
and  Hamburg,  trading  from  London,  nor  within 
the  said  exemption. 

12.  It  may  be  remarked  that,  if  the  ship  had 
been  bound  from  Japan  to  Amsterdam,  calling  in 
at  London  without  loading  or  discharging  there, 
she  would  have  been  exempt  under  25  &  26  Vict. 
c.  63,  s.  41,  as  a  ship  passing  through  a  pilotage 
district,  but  she  lost  that  exemption  by  dis- 
charging part  of  her  cargo  in  London. 

13.  She  was  claimed  co  be  exempt  while  be- 
tween London  and  Gravesend,  as  being  (in  the 
words  of  sub-sect.  6  of  the  said  section  379  of 
the  Act  of  1854)  "a  ship  navigating  within  the 
limits  of  the  port  to  which  she  belongs,"  so  that 
the  question  m  this  case  is  restricted  to  the  ship 
while  below  Gravesend. 

14.  We  adjudged  and  determined  that  the  ship 
was  subject  to  compulsory  pilotage,  on  the  ground 
that  she  was  not  within  the  exemption  given  by 
sub-sect.  3  of  the  said  section  379,  inasmuch  as 
she  did  not  confine  her  trading  to  the  limits 
stated  in  that  section,  namely,  between  the  London 
district  and  a  place  in  Europe  north  of  Boulogne, 
and  on  the  passage  in  question  did  not  take  in 
any  cargo  while  in  the  London  district  except 


what  was   landed  from  her  and  reshipped  aa 
aforesaid. 

15.  If  the  court  shall  be  of  opinion  that,  in  the 
London  pilotage  district  below  Gravesend,  the 
ship  was  exempt  from  compulsory  pilotage  on  her 
said  passage  from  London  for  Amsterdam  on 
the  28th  April  1886,  under  the  circumstances 
aforesaid,  then  the  information  is  to  be  dismissed. 
But  if  the  court  shall  be  of  a  contrary  opinion^ 
then  the  said  conviction  is  to  be  confirmed. 

Wm.  Fletchek. 

m.  guttekidgb. 

p.  p.  Wood. 
Gait^ford  Bruce,  Q.O.  (with  J.  Fox)  for  the- 
appellant. — The  justices  were  wrong  in  con- 
victing the  appellant,  as  the  ship  was  exempt 
from  compulsory  pilotage.  This  ship  was  not 
less  trading  between  British  ports  because  she 
went  from  London  to  Amster^m,  and  thence  to 
the  East. 

Bucknill,Q.O.  {ytith  Atpitudl)  for  the  respondent. 
— ^The  word  "  trading "  in  the  exemption  means 
constant  trading,  and  the  Legislature  never 
intended  to  exempt  foreign-going  ships,  as  this 
ship  was.  In  the  case  of  The  Lloyds  or  The  Sea 
Qxteen  (9  L.  T.  Bep.  N.  S.  236;  Br.  &  L.  359; 
32  L.  J.  897,  P.  M.  &  A.)  it  was  held  bjr  Dr. 
Lushington  that  a  vessel,  ordinarily  occupied  in 
the  foreign  trade,  going  from  Liverpool  to  London, 
in  order  to  sail  from  London  under  advertise- 
ment for  foreign  parts,  not  carrying  passengers, 
but  having  on  board  a  cargo  shipped  at  Liverpool 
and  deliverable  at  London,  is  not  "  a  ship  em- 
ployed in  the  coasting  trade  of  the  United 
l^ingdom"  within  the  meaning  of  the  379th 
section  of  the  Merchant  Shipping  Act  1854,  and 
is  compellable,  by  the  376th  section,  to  take  a 
pilot  in  the  London  district.  That  case  shows 
that  a  ship  engaged  as  the  Cardiganshire  was 
here  is  a  ship  engaged  in  foreign  trading,  and  so 
qot  exempt.  The  Cardiganshire  really  traded 
between  Amsterdam,  China,  and  Japan,  and  sh» 
merely  passed  through  the  London  pilotage 
district  to  take  up  cargo  in  London,  which  was 
merely  her  "  calling  port."  In  the  case  of 
The  Agricola  (2  Wm.  Bob.  10;  7  Jnr.  157)  tho 
ship  had  sailed  from  Calcutta  to  the  river  Thames, 
where  she  discharged  her  whole  cargo,  and 
proceeded  to  Liverpool  in  ballast,  and  Dr.  Lush- 
ington held  that  the  ship,  on  entering  Liverpool, 
was  not  engaged  in  "  a  coasting  vojage,"  and  so 
was  not  exempt  from  emploving  a  pdot.  That  is, 
he  held  that  tne  ship  was  a  foreign  trader,  even  on 
her  voyage  from  London  to  Liverpool,  and  in  his 
judgment  he  gave,  as  the  meaning  of  a  "  coasting 
voyage,"  "a  trading  from  one  British  port  to 
another."  But  in  the  present  case  the  ports  of 
destination  of  the  ship  were  in  the  East.  The 
MoselU  (32  L.  T.  Rep.  N.  8.  570 ;  2  Asp.  M.  C.  586) 
is  to  the  same  effect.  From  these  cases  it  is  clear 
that  no  ships  are  exempt,  except  those  which  are 
in  reality  home  traders. 
0.  Bntee,  Q.C.  replied. 

May  19. — Lord  Colebisge,  C.J. — ^This  is  a 
question  which  arises  under  the  379th  section  of 
17  &  18  Vict.  c.  104.  The  question  before  the 
magistrates  and  before  us  is,  to  determine  whether 
a  ship,  under  the  circumstances  which  I  shall  in 
a  moment  detail,  was  or  was  not,  under  the 
provisions  of  that  Act,  exempt  from  compulsory 
pilotage.  The  magistrates  held  that  she  iwas  not 
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60  exempt.  I  am  of  opinion  that  the  magistrates 
were  trronei  and  that  she  is  exempt,  for  the 
reasons  Tvhich  I  will  give  in  a  moment.  The 
ship,  according  to  the  findings  in  the  case,  was 
one  of  a  line  of  vessels  which  had  been  engaged 
in  making  a  voyage,  which  may  thus  be  de- 
scribed. The  ship  started  from  Hamburg.  She 
came  to  London,  where  she  took  in  some  cargo, 
but  chiefly  her  cargo  was  taken  in  at  Hamburg 
or  Amsterdam.  She  then  came  to  London,  and 
proceeded  from  London  to  Japan  and  China,  and 
ports  in  the  East,  and  from  the  East  she  came 
bock  to  London,  with  a  cargo  chiefly  for  Amster- 
dam ;  bnt  she  came  to  the  port  of  London,  on  her 
way  from  the  East  to  Amsterdam.  In  London,  it 
is  true,  she  discharged  her  cargo ;  bnt  part  of  it  was 
taken  on  board  again  and  she  proceeded  therewith 
from  London  to  Amsterdam,  having,  as  before  said, 
discharged  some  portion  of  her  cargo  in  London. 
Now,  under  those  circumstances,  is  she,  when 
within  the  port  of  London  on  her  return  voyage, 
between  London  and  Amsterdam,  subject  to 
compulsory  pilotage?  The  magistrates  hare 
held  that  she  is,  and  there  is  so.nething  to  be 
said,  no  doubt,  for  the  view  that  she  is.  But, 
upon  consideration,  I  think  the  best  opinion  I 
can  form  is,  that  she  is  exempt  under  the  words  of 
the  section.  Now  her  object  or  trading  is  de- 
scribed in  this  way  in  the  9th  paragraph  of  the 
case:  "For  some  years  before  the  voyage  in 
question  the  Cardiganshire  had  made  similar 
voyages,  and  she  is  one  of  a  line  of  steamers 
which  sail  regularly  from  London  to  ports  in  the 
East,  and  back  to  London,  and  thence  4o  ports  in 
Europe  ndrth  of  Boulogne  and  back  to  London." 
The  17  &  18  Vict.  c.  104  has  a  number  of 
sections,  beginning  with  sect.  376,  devoted  to 
the  subject  of  compulsory  pilotage,  and  there  are 
certain  rules  given  and  certain  enactments  pre- 
scribed, subject  to  which  all  ships  coming  within 
those  rules  are  obliged  to  have  pilotage,  within 
the  districts  to  which  those  rules  apply.  The 
379th  section  is  this :  "  The  following  ships, 
when  not  carrying  passengers  (which  was  the 
case  of  the  Cardiganshire)  shall  be  exempted 
from  compulsory  pilotage  in  the  London  District, 
and  in  the  Trimty  House  Oatport  Districts  (that 
is  to  say),  firstly,  ships  employed  in  the  coasting 
trade  of  the  United  Kingdom.  Secondly,  ships 
of  not  more  than  60  tons  burden.  Thirdly 
(which  is  the  exemption  insisted  upon  here) 
"ships  trading  to  Boulogne,  or  to  any  place  in 
Europe  north  of  Boulogne."  It  is  now  Brest,  I 
believe,  by  a  subsequent  order,  but  that  does 
not  alter  either  the  principle,  or  indeed  the  detail 
in  this  case.  I  beueve  it  ought  to  be  now  read 
"ships  trading  to  Brest,  or  to  any  place  north 
■of  Brest."  (a)  Fourthly,  "  ships  from  Guernsey, 
Jersey,  Alderney,  Sark,  or  Man  which  are  wholly 
laden  with  stone ; "  that  is,  stone  only.  "  Only  " 
is  not  in  the  Act,  but  the  exemption  applies  only 
to  these  island  ships  laden  with  stone,  the 
produce  of  those  islands.  Fifthly,  '"ships  navi- 
^ting  within  the  limits  of  the  port  to  which 
they  belong."  Sixthly,  "  Ships  passing  through 
the  limits  of  any  pilotage  district  on  their 
voyages  between  two  places  both  situate  out  of 
such  limits,  and  not  being  bound  to  any  place 

(a)  See  Order  in  CoTincil,  dated  the  21st  Deo.  1871 ; 
Maade  and  Pollock's  "  Herchant  Shipping,"  4th  ed., 
vol.  2,  p.  78. 


within  such  limits,  nor  anchoring  therein."  Now 
something  was  said  about  the  possibility  of  her 
being  exempt  under  the  sixth  exemption,  but  I 
am  of  opinion  that  the  true  exemption  which 
covers  her  is  the  third  exemption :  "  ships 
trading  to  Bouloene,  or  to  any  place  in  Europe 
north  of  Boulogne."  That  is  now  Brest — "  ships 
trading  to  Brest,  or  to  any  place  in  Europe  north 
of  Brest."  (a)  In  the  first  place,  it  is  obvious  that 
she  is  directly  within  the  words  of  that  exemption. 
She  is  a  ship  trading  to  a  place  in  Europe  north 
of  Brest ;  and  if  one  went  simply  by  the  words  of 
the  section,  she  would  be  clearly  within  it.  But, 
it  is  said,  you  must  not  go  simply  by  the  words 
of  the  section,  because  the  reason  of  all  these 
exemptions  is  to  be  found,  not  in  any  protection, 
or  assistance,  or  favour  granted  to  particular 
trades,  bnt  inasmuch  as  it  has  been  held  by  great 
anthcrity  that  this  compulsory  pilotage  is  not  an 
impost  upon  trade,  but  an  impost  imposed  for 
the  benefit  really  of  the  ships  themselves,  and  for 
the  safety  of  human  life,  it  is  !>aid,  you  must  see 
whether  the  principles  of  these  exemptions  will 
cover  the  expression,  a  general  and  possibly  a 
doubtful  expression,  "  a  ship  trading  to  Brest, 
or  to  any  place  in  Europe  north  of  Brest."  Now, 
I  think  it  is  impossible  to  say,  when  you  come  to 
look  at  these  exemptions,  that  they  can  all  have 
been  made  upon  the  principle  of  protection  to 
human  life,  and  that  favouring  particular  trades 
had  nothing  to  do  with  the  exemptions.  I  think 
it  is  quite  impossible  to  say  that,  and  it  is  only 
due  to  the  respect  one  feels  for  Dr.  Lushington 
to  observe  that  Dr.  Lushington,  as  far  as  I  am 
aware,  never  said  that  was  so  with  regard  to  all 
of  them,  nor  did  he  apply  the  principle,  which  he 
undoubtedly  laid  down,  to  exemptions  such  as 
those  which  I  have  at  present  to  deal  with.  He 
may  have  been  quite  right  in  saying,  and  pro- 
bably was  quite  right  in  saying,  that  compulsory 
pilotage  in  itself  is  not  intended  to  be  un  impost 
upon  trade,  but  is  intended  to  be  a  protection  to 
snips,  and  to  the  lives  of  persons  carried  in  ships. 
He  may  have  been  quite  right  in  saying  that  that 
was  the  principle  of  the  imposition  of  the  duty  of 
taking  a  pilot  compulsonly ;  but  nevertheless  it 
is  impos.sible,  as  I  think,  to  look  at  these  exemp- 
tions and  not  to  see  that  the  principle  of  pro- 
tecting particular  trades — protecting  is  a  word 
which  has  an  odious  meaning ;  I  will  say  to  favour 
particular  trades — was  not  in  the  mind  of  the 
Legislature  when  some  at  least  of  these  exemp- 
tions were  enacted;  for  example,  the  coasting 
trade  of  the  tTnited  Kingdom.  It  may  be  said^ 
possibly,  that  a  person  who  is  engaged  in  the 
coasting  trade  of  the  United  Kingdom  must 
know  all  the  shallows  and  the  headlands,  and  so 
forth,  and  can  do  without  a  pilot.  That  may 
possibly  be.  At  the  same  time  one  cannot  but 
see  that  the  coasting  trade  being  a  small  trade, 
chiefly  carried  on  by  small  vessels,  it,  has  at  all 
events  the  effect,  whatever  may  have  been  in- 
tended, of  relieving  the  coasting  trade  of  what 
otherwise  would  have  been  a  heavy  impost  upon 
ships  of  not  more  than  60  tons  burden,  without 
reference  to  the  cargo  they  carry.  1  think  it  is 
impossible  to  say  that  exemption  is  not  for  the  ' 
direct  purpose  of  lightening  the  burden  of  navi- 
gation upon  small  ships.  X  pass  over  the  third 
exemption,  which  is  matter  of  dispute,  for  obvious 
reasons.    1  will  come  back  to  it  when  I  discuss 

the  other  matters.     Now    the/'n^xt.^ixffinption 

Mgitized  by  VjOOV^ 


412-voi.  Lvn.,  X.S.] 


THE  LAW  TIMES. 


[Nov.  19,  1887. 


Q.B.  Dnr.] 


CouRTNBT  (app.)  V.  Coia  (resp.). 


[Q.B.  Div. 


ia  "  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark, 
or  Man,  which  are  -wholly  laden  with  stone  being 
the  produce  of  those  islands."  Now,  if  they  come 
with  fruit,  it  would  seem  they  are  not  exempt ; 
if  they  come  with  stone  they  are.  There  is  an 
exemption  which  is  enacted  in  favour  of  a  stone- 
carrymg  ship  which  is  not  enacted  in  favour  of  a 
fruit-carrying  ship  between  exactly  the  same 
two  termini.  Can  any  man  devise  a  reason,  other 
than  a  desire  to  favour  the  stone  trade,  why  that 
exemption  should  have  been  put  in  P  It  seems  to 
me  wholly  impossible  to  deny  that  the  exemp- 
tion, at  all  events,  is  an  exemption  to  favour, 
if  they  can.  the  stone  trade  between  these  smaller 
islands  and  this  kingdom.  The  other  two  ex- 
emptions are  not  important.  The  exemption  of 
ships  navigating  within  the  ports  to  which  they 
belong  is  possiSly  open  to  the  observation  that  a 
person  who  is  always  navigating  about  within  a 
port  must  know  the  port  as  well  as  a  pilot.  That 
may  be  an  adequate  reason  for  that  exemption. 
But  founding  myself  upon  the  first  and  second 
and  the  fourth,  it  appears  to  me  impossible  to  say 
that  into  those  three  exemptions  there  did  not 
enter  the  notion  of  giving  a  favour  to  particular 
trades.  Now,  it  is  not  for  me  to  say  whether  the 
Legislature  thought  that  trading  from  London  or 
from  the  Trinity  House  districts  to  the  north  of 
Europe  did  or  did  not  require  favours.  Mr.  Bruce 
suggested  (and  for  aught  I  know  he  may  be 
perfectly  right  in  point  of  history ;  it  will  not  be 
very  material  to  him  whether  we  agree  with  his 
reasons  or  not  if  we  are  deciding  in  his  favour) 
that  that  is  an  exemption  preserved  from  old 
time,  when  there  was  a  lej;islative  desire  to 
favour  the  trade  between  this  country  and  the 
north  of  Europe  and  to  cut  out  the  French,  who 
were  at  that  time  interfering  seriously  with  our 
trade  in  those  regions.  He  may  be  perfectly 
right — 1  do  not  say  he  is  not ;  but  it  would  be  too 
speculative,  in  my  judgment,  even  if  he  be  right 
historically,  to  place  the  construction  of  words  of 
this  kind  upon  an  historical  basis,  which  may  be 
correct  for  aught  I  know,  and  very  likely  is 
correct  if  he  has  looked  into  it,  but  which  may  be 
incorrect,  and  which,  after  all,  may  be  insuf- 
ficient, and  would  be  insufficient  if  the  words  did 
not  admit  of  the  interpretation  to  which  we  have 
come.  Now  I  think  that  this  ship,  as  a  matter  of 
fact,  when  at  the  end  of  her  voyage,  so  to  say,  she 
came  back  from  the  East  and  came  to  London, 
and  then  went  on  with  a  cargo  from  London  to 
Amsterdam,  was  a  ship  trading  (about  which  I 
will  say  a  word  in  a  moment)  between  London 
and  Amsterdam.  It  is  not  necessary  to  consider 
whether  it  would  have  done  from  any  other 
place  because  it  would  clearly  do  from  London. 
She  was  a  ship  trading  between  London  and 
Amsterdam,  a  port  north  of  Brest,  and  was 
doing  that  habitually.  I  say  doing  that  habitu- 
ally— not,  as  will  be  ceen  from  the  turn  of  my 
judgment,  that  I  think  it  absolutely  necessary 
that  she  should  be  habitually  trading.  I  do  not 
decide  that  it  is  not,  but  I  do  not  decide  that  it  is. 
It  does  not  appear  to  me  to  be  necessary  here, 
because,  in  point  of  fact,  this  ship  did  habitually 
trade,  and  if  it  be  necessary  to  apply  the  prin- 
ciple which  Dr.  Lushington  applied  to  the 
coasting  trade,  that  is  to  say,  that  it  ronst  be 
constantly  and  steadily  employed  in  the  coasting 
trade,  to  a  ship  trading  to  the  north  of  Europe, 
then  I  say  that,  at  all  events  in  this  case,  we  are 


well  within  the  authority  of  Dr.  Lushington, 
beoaufie  this  ship  was  so  constantly  and 
habitually  trading.  The  impression  in  my  mind 
is,  that  it  is  not  necessary ;  but  I  do  not  decide 
that,  for  the  obvious  reason  that  it  is  never  wise, 
I  think,  to  decide  what  is  not  necessary,  and  in. 
this  case  it  is  not  necessary  to  decide  that 
question.  Here  is  a  ship  trading,  and  if  trading 
means  constantly  and  habitually  trading,  then 
she  was  constantly  and  habitually  trading  be- 
tween London  and  Amsterdam.  She  seems  to 
me  to  come  within  the  exemption  of  the  third 
sub-section  of  the  379th  section  of  the  17  &  18 
Vict.  c.  104,  and  therefore  to  be  exempt  from 
compulsory  pilotage. 

Suite,  J. — The  question  in  this  case  is  whether 
the  ship  Gardiganshire,  when  sailing  with  a 
careo  on  board  from  London  to  Amsterdam 
was  exempted  from  compulsory  pilotage  by 
reason  of  sect.  379  of  the  Merchant  Shipping 
Act  1854  (17  &  18  Vict.  c.  104).  The  material 
facts  are  as  follows,  as  found  in  the  case :  The 
Cardiganshire  had  sailed  from  China,  with  a 
cargo  on  board,  for  London  and  Amsterdam. 
On  arrival  in  London  she  discharged  such  of  her 
cargo  as  was  for  the  port  of  London,  and  also  her 
crew.  With  a  crew  of  runners,  shipped  on  coast- 
ing article!!,  for  the  voyage  from  London  to 
Amsterdam  and  back,  and  with  her  cargo  for 
Amsterdam  on  board,  she  set  sail  upon  the 
voyage.  Was  she  then  trading  to  Boulogne, 
or  to  any  place  in  Europe  north  of  Boulogne, 
within  the  meaning  of  sect.  379,  sub-sect.  3,  of 
the  Merchant  Shipping  Act  of  1854  P  That  is 
the  question.  It  is  manifest  that,  upon  applying 
the  above-stated  facts  to  the  sub-section,  the  ship 
was  clearly  within  the  words  of  the  sub-section; 
but  it  is  argued  on  the  part  of  the  respondent, 
the  pilot,  that  though  this  may  be  so,  yet  such 
was  not  the  intention  of  the  Legislature,  and  this 
is  how  they  proceeded  to  argue:  they  in  the 
first  place  said  that  Dr.  Lushington  had  decided, 
under  sub-sect.  1  of  the  same  section,  that  a 
ship  employed  in  the  coasting  trade  of  the 
United  Kingdom  meant  a  ship  constantly  em- 
ployed in  that  trade,  and  that  a  ship  ordinarily 
employed  in  foreign  trade,  though  de  facto 
engaged  in  a  coasting  trade  at  the  time  the 
question  arose,  was  not  a  vessel  employed  in  the 
coasting  trade  of  the  United  Kingdom  within 
the  meaning  of  sub-sect.  1  of  sect.  379  of  the 
Act  of  1864.  The  two  cases  of  The  Agricola 
{ubi  sup.)  and  of  Lloyds  or  The  Sea  Queen  {ubi  sup.) 
were  cited  in  that  behalf.  It  is  quite  true  that 
Dr.  Lushington  did  so  decide,  out  does  that 
decision  necessarily  govern  the  construction  of 
snb-sect.  3P  I  think  not.  Dr.  Lushington 
gives  his  views  for  holding  as  he  did  as  follows : 
"  In  my  opinion  the  principle  upon  which  vessela 
engaged  in  the  coasting  trade  are  so  exempted  ia 
this,  that  the  masters  of  such  vessels,  from  their 
occupation  and  experience,  are  presumed  to  be  so 
familiarly  acquainted  with  the  English  coasts 
that  it  would  be  superfiuons  and  oppressive  upon 
owners  to  impose  npon  them  the  necessity  of 
employing  a  pilot  on  board."  It  seems  to  me 
that,  although  this  reason  may  apply  to  snb- 
sect.  1,  relating  to  coasting  voyages,  it  certainly 
and  manifestly  cannot  apply  to  one  at  least  o£ 
the  other  sub-sections,  viz.  snb-sect.  4 ;  for  why 
shonld  a  stone-laden  ship  from  Guernsey  be 
within  the  exemption  as  to  having  a  pilot,  whereaa 
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a  ship  not  so  laden  is  not  within  the  exemption  P 
Moreover,  how  can  this  reason  apply  to  an  ex- 
emption which  opens  the  whole  of  the  North  Sea 
and  Baltic  to  navigation  without  a  pilot?  It 
seems  to  me,  if  it  be  necessary  to  give  a  reason 
for  the  exemptions  in  sect.  379,  that  such  reason 
is  rather  to  be  found  in  the  endeavour  to  favour 
or  foster  particular  trades,  and  is  not  to  be  found 
in  the  question  whether  the  exigencies  of  navi- 
gation require  or  not  a  pilot  to  be  on  board. 
That  being  so,  in  mj  judgment,  the  words  in 
sub-sect.  3  are  not  to  be  read  as  meaning  con- 
stant trading  to  Boulogne  or  any  place  in  Europe 
north  thereof,  but  as  meaning  what  they  say, 
that  is  to  say,  when  a  ship  is  in  fact  trading  to 
Boulogne  or  north  thereof — I  would  add  from, 
and  possibly  to,  the  liondon  district  and  the 
Trinity  Honse  outpost  districts — she  is  exempt. 
The  argument  addressed  by  the  pilots,  that  in 
sect.  59  of  Geo.  4,  c.  12.S,  the  word  "  constant "  is 
used,  and  that  by  sect.  353  of  the  Act  of  1854  com- 
pulsory pilotage  was  to  be  enforced  as  thereto- 
fore, in  my  opinion,  avails  nothing  in  face  of  the 
&ct  that  the  word  "  constant "  is  expressly 
omitted  in  the  latter  section,  namely,  sect.  379. 
I  would  add  that,  should  I  be  wrong  in  the 
interpretation  I  put  upon  the  words  of  sect.  379, 
sub-sect.  3,  the  findings  in  this  case,  especially 
those  in  paragraphs  5  and  9,  show  that  the 
Cardiganshire  was  a  constant  trader  from 
London  to  Amsterdam  and  back ;  for  it  seems  to 
me  impossible  to  hold  that  the  words  of  the  sub- 
section mean  only  trading  to  Boulogne  and  north 
thereof,  which  must  be  the  pilot's  contention  if 
they  are  correct  upon  their  interpretation  of  the 
sub-section,  as  applied  to  the  facts  of  the  case. 
In  my  judgment,  the  decision  of  the  justices  was 
erroneous,  and  must  be  reversed,  with  costs. 

Ajipeal  allowed,  and  conviction  set  atide,  with 
costs. 
Aspinall  asked  for  leave  to  appeal,  but  the 
Court  held  that,  on  the  authority  of  Mellor  v. 
Benham  (42  L.  T.  Rep.  N.  S.  473 ;  6  Q.  B.  Div. 
467 ;  49  L.  J.  89,  M.C.),  this  was  a  criminal  pro- 
ceeding, and  that  therefore  there  was  no  appeal. 

Solicitors  for  the  appellant,  Farker,  Oarrett,  and 
ParJcer. 

Solicitors  for  the  respondent,  Sandilands, 
Sumphry,  and  Co. 


Saturday,  July  2. 

(Before  Lord  Coleridge,  O.J.  and  Field,  J.) 

St.  Andrew's  Hospital,  Northampton  (apps.)  v. 
SuEARSuiTU  (Surveyor  of  Taxes)  (resp.).  (a) 

Income  Tax  Ads — Hospital  fownded  by  donations, 
and  supported  partly  by  donations  a/nd  partly 
by  payments  of  paying  patients — Excess  of  such 
payments  over  expenditure — Such  excess  spent  in 
improving  hospital — "  Profits  " — Sect.  105  of  the 
Income  Tax  Act  1842  (5^6  Vict.  c.35). 

The  A.  Hospital,  for  the  treatment  of  mental 
diseases,  was  founded  hyvoluntxry  contributions, 
and  is  managed  by  a  committee,  whose  services 
are  gratuitous.  The  income  of  the  hospital  is 
made  up  of  occasional  legacies  and  donations, 
and  the  payments  received  from  paying  patients, 
and  the  sole  object  of  the  committee  is  the  supp  ort 

(a)  Beported  hj  Bbnrt  Lsish,  Eiq.,  Buiista>M-Law. 


and  benefit  of  poor  patients  who  are  unable  to 
pay,  or  who  can  only  pay  a  part  of  the  cost  of 
their  support  and  treatment,  by  applying  the 
excess  of  the  payments  of  the  wealthier  patients 
and  voluntary  contributions  towards  the  support 
of  such  poor  patients,  and  the  hospital  is  carried 
on  upon  that  principle.  For  the  year  1883-1884, 
after  excluding  voluntary  contributions,  there  was 
an  excess  of  income  of  about  7000Z.,  arising  from 
ilie  payments  of  paying  patients,  over  the  ordinin^ 
expenditure.  For  some  years  previously,  and  at 
the  urgent  request  of  the  Lunacy  Commissioners, 
the  committee  had  spent  large  sums  in  new- 
buildings,  improvements,  and  new  purchases,  for- 
the  purpose  of  more  effectually  carrying  out  th» 
work  of  the  hospital.  If  the  expenditure  i-neurred 
in  these  buildings  and  purchases  ivere  taken  into- 
account,  there  would  have  been  no  excess  of  income^ 
but  a  deficit. 
Held,  that  the  proJU  of  7000Z.  was  "  annual  profits  " 
within  schedule  D.  of  tlie  2nd  section  of  the 
Income  Tax  Act  1853,  and  liable  to  assessment, 
and  that  it  did  not  conie  within  the  exemption  of 
sect.  105  nftlie  Income  Tax  Act  1842,  a«  "yearly 
interest  or  other  annual  payment  applied  to  chari- 
table purposes  only,"  even  th'nigh  the  whole  of 
this  profit  wcu  properly  expended  in  improving 
the  hospital. 

Appeal  by  St.  Andrew's  Hospital,  Northampton, 
against  an  assessment  of  7000Z.,  made  by  the 
Special  Commissioners  of  Income  Tax,  for  the 
year  ending  the  5th  April  1884,  under  schedule  D. 
of  the  2nd  section  of  the  Income  Tax  Act  1853, 
in  respect  of  profits  derived  from  patients. 

St.  Andrew's  Hospital,  for  mental  diseases,  was 
founded  by  voluntary  contributions,  and  was 
opened  in  the  year  la38,  and  it  has  always  been 
managed  by  a  committee  of  subscribers,  whose- 
services  are  gratuitous.  The  hospital  is  registered 
as  required  by  8  &  9  Vict.  c.  100,  and  is  managed 
by  a  committee  of  noblemen  and  gentlemen,  under 
rules  approved  by  the  Secretary  of  State  for  the 
Home  Department,  as  prescribed  by  16  &  17  Vict. 
c.  96,  8.  30.  The  rules  simply  provide  for  the- 
proper  management  of  the  hospital,  and  th& 
treatment  of  the  patients;  but  all  questions  of 
patients'  payments  are  left  to  the  discretion  of 
the  committee  of  management,  by  rule  18,  in  the 
following  words,  "  they  shall  attend  to  the  admis- 
sion of  patients,  and  settle  their  terms  of  pa]f- 
ment."  The  manner  in  which  the  hospital  ia 
carried  on  is  accurately  described  in  the  inter- 
pretation clause  of  8  &  9  Vict.  c.  100,  s.  14,  as 
follows ; 

Hospital  shall  mean  any  hospital  or  ^art  of  an  hos- 
pital, or  other  honse  or  institution  (not  being  an  asTlom) 
wherein  Innatioa  are  reoeived  and  supported,  iirhoUy  or 
partially  by  volontary  oontribntions ,  or  b y  any  charitoble- 
beqaest  or  fplt,  or  by  applying  the  excess  of  payment  of 
some  patients  for  or  towards  the  support  or  provisioit 
of  other  patients. 

Patients  are  received  from  all  parts  of  the 
country,  and  the  sole  object  of  the  committee  is 
the  support  and  benefit  of  poor  patients  who  are 
unable  to  pay,  or  can  only  pay  a  portion  of  the 
coat  of  their  maintenance  and  treatment,  by 
applying  the  excess  of  payments  by  wealthier 
patients  and  voluntary  contributions  towards 
the  support  of  such  poor  patients. 

Patients  pay  in  advance  the  sum  agreed  on  for 
each  quarter.  They  are  arranged,  according  to 
their  first  payments,  in  three  plasses,  in  .which 
^gitizedbyCOOgle 
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the  lowest  remuneration  charges  are  per  week 
respectively  3I».  6d.,  21s.,  and  15s.,  and  those  first- 
class  patients,  who  can  aSord  it,  are  charged 
higher  rates.  Down  to  1876  both  private  and 
pauper  patients  were  received.  In  that  year  the 
pauper  patients  were  removed  to  the  new  county 
asylum,  and  then  it  became  necessair  to  spend 
large  sums  upon  the  old  pauper  wards,  to  make 
them  fi^  for  the  receipt  of  private  patients.  Large 
sums  have  since  been  spent  in  new  buildings  and 
improvements,  necessary  to  the  carrying  on  of 
the  hospital.  In  1879  the  hospital  also  bought  a 
farm,  about  two  miles  distant,  with  the  object  of 
removing  to  it  at  some  future  time,  if  the  build- 
ings of  the  town  interfered  with  their  present 
position,  and  also  for  the  purpose  of  recreation 
lor  the  patients.  _  In  1882  a  plot  of  ground,  of 
aboat  4$  acres,  adjoining  the  hospital,  came  into 
the  market  as  building  land. 

This  would  have  seriouslv  interfered  with  the 
privacy  and  utility  of  the  hospital,  and  accord- 
ingly this  plot  of  land  was  bought  by  the  hospital 
for  the  purpose  of  more  effectually  carrying  on 
their  work.  All  these  new  buildings,  improve- 
ments, and  purchases  were  approved  of  by  the 
Commissioners  in  Lunacy,  and  werp,  in  fact, 
pressed  on  the  hospital  by  them,  as  being  neces- 
sary to  bring  the  nospital  to  a  proper  state  of 
eflSoiency.  The  only  fund  available  for  this 
«spenditure  in  new  baildings  and  purchases,  is 
the  ordinary  revenue  of  the  hospital,  which  is 
made  up  of  occasional  legacies,  donations,  and 
the  contributions  of  paying  patients;  and  it 
appeared  that,  after  excluding  voluntary  contri- 
butions (as  to  which  there  was  no  controversy), 
and  deducting  the  annual  value  of  the  premises, 
the  average  yearly  profits  for  the  three  years 
1880,  1881,  and  1882  amounted  to  the  sum  of 
7000?.,  being  in  effect  the  excess  arising  from  the 
payments  of  paying  patients  over  the  ordinary 
expenditure ;  but,  if  the  expenditure  in  new 
buildings  and  purchases  wero  included  in  the 
«xpenditure,  then  there  would  have  been  no  pro- 
fits but  a  deficit.  In  calculating  the  expenditure, 
the  District  Commissioners  of  Income  Tax  dis- 
allowed the  expenses  of  the  new  buildings  and 
purchases,  and  held  that  the  7000J.  was  "  profits," 
and  that  the  hospital  was  assessable  thereon.  The 
Special  Commissioners  upheld  this  assessment, 
and  the  hospital  now  appealed. 

Sect.  105  of  the  Income  Tax  Act  1842 
provides : 

That  any  corporation,  fraternity,  or  sooiety  of  per- 
sons, and  any  trustee  for  charitable  pnrposes  only,  shall 
le  entitled  to  the  same  exemption  in  respect  of  any 
yearly  interest  or  other  annnal  payment  chargeable 
under  schednle  D.  of  Uiis  Act,  in  so  far  as  the  same 
shall  be  applied  to  charitable  purposes  only,  as  is  here- 
inbefore granted  to  such  corporation,  fraternity,  society, 
and  trustee  respectively,  in  respect  of  an^  stock  or 
dividends  chargeable  nnder  schednle  C.  of  tMs  Act,  and 
applied  to  the  like  purposes. 

The  exemption  referred  to  is  sub-sect.  S  of 
sect.  88  of  the  Act,  and  is  as  follows : 

The  stock  or  dividends  of  any  corporation,  fraternity, 
or  society  of  persons,  or  of  any  txnst  established  for 
eharitable  purposes  only,  or  which,  according  to  the 
rules  nnd  regulations  established  by  Act  of  Parliament, 
charter,  decree,  deed  of  trust,  or  will,  shall  be  applicable 
by  the  said  corporation,  fraternity,  or  society,  or  by  any 
'trustees,  to  charitable  purposes  only,  and  in  so  far  as 
the  same  shall  be  applied  to  charitable  purposes  only. 

Sir  Henry  Jamet,  Q.C.  {W:  Oraham  with  him) 
ior  the  appellants. — ^This  is  the  first  time  an  insti- 


tution of  this  kind  has  been  attempted  to  be 
assessed.  The  hospital  is  exempt,  as  it  clearly 
comes  within  sect.  105,  and  sect.  88,  sub-sect.  3  of 
the  IncomeTax  Act  1842.  The  hospital  was  founded 
originally  by  voluntary  contributions,  and  by 
charitable  persons,  for  charitable  purposes ;  these 
persons  give  their  services  voluntarily.  Can 
funds  thus  acquired  be  called  profits?  The 
committee  find  that  there  is  an  opportunity  of 
bringing  into  the  contributions  a  fund  from 
paying  patients,  but  this  is  to  further  the  benefits 
of  the  voluntary  institution.  It  is  because  of  the 
payments  of  these  paying  patients  that  the 
assessment  is  made.  Does  the  institution  cease 
to  be  charitable  because,  side  by  side  with  these 
donations,  payments  are  made  by  paying  patients? 
It  is  argued,  on  the  other  side,  that  because  money 
is  received,  it  must  be  a  "  trade,"  within  scaedule 
D.  True,  this  money  is  received,  but  it  is  received 
for  the  purposes  of  the  charity.  If  the  outcome 
of  the  whole  year's  work  were  balanced  by  the 
outlay  being  included,  there  would  be  no  profits, 
but  a  large  deficit,  and  so  no  ground  for  assess- 
ment. This  is  not  a  trade  at  all :  it  is  equally  a 
charitable  purpose  if  you  build  a  house  for  chari- 
table purposes  or  give  the  same  amount  actually 
to  paupers.  My  two  propositions  are  (1)  that  no 
profits  have  been  made,  because  the  expenditure 
IS  a  necessary  expenditure  for  the  purpose  of 
carrying  on  the  charitable  institution;  (2)  that, 
profits  or  no  profits,  the  case  comes  within  the 
exempting  words  of  sub-sect.  3  of  sect.  88  of  the 
Act. 

Sir  K  Clarke,  S.-G.  (with  him  Sir  B.  E.  WeMer, 
A.-G.,  and  A,  V.  Dicey)  for  the  respondent. — The 
first  question  is,  is  there  a  business  carried  on 
there,  out  of  which  a  profit  arises  ?  This  is 
answered  in  the  affirmative,  in  the  annual  report 
of  the  hospital.  Sect.  105  of  the  Act  is  a  descrip- 
tion that  cannot  be  applied  to  this  institution.  The 
expenditure  is  not  the  test  which  the  law  puts, 
but  the  receipt  of  profits,  and  it  makes  no 
difference  how  the  profits  are  expended.  This  is 
the  only  case  of  the  kind  where  we  are  aware  a 
large  profit  has  been  made,  and  hence,  as  Sir  H. 
James  said,  this  is  the  first  case  which  has  come 
before  the  court,  so  that  there  is  no  decision 
on  the  point.  My  next  observation  is,  that  the 
section  does  not  apply  at  all,  as  there  are  no 
exemptions  at  all  in  the  Income  Tax  Acts  with 
regard  to  profits.  The  moment  something  is 
done  which  gives  a  profit  (that  is,  an  excess  of. 
income  over  expenditure),  that  gives  rise  to  the 
liability  toassessment.  Referring  again  to  sect.  105, 
the  section  says  the  exemption  is  "  in  respect  of 
any  yearly  interest  or  other  annual  payment 
chargeable  under  schedule  D.  of  this  Act,  in  so 
far  as  the  same  shall  be  applied  to  charitable  pur- 
poses only."  This  refers  oack  to  sect.  88,  sub- 
sect.  3.  This  sect.  105  has  no  application  at  all, 
because  it  does  not  refer  to  profits.  In  these  two 
sections  there  is  no  exemption  of  profits.  If  the 
Act  had  intended  that  a  purely  charitable  body 
making  a  profit  should  be  exempted,  then  the 
Act  would  have  said  so.  If  this  institution 
choose  to  engage  in  a  trade  which  leaves   it  a 

frofit,  it  is  liable,  as  I  can  find  no  exemption. 
Lord  CoL£Bii)6£,  C.J. — Assuming  for  a  moment 
that  this  is  a  charitable  corporation,  what  money 
passing  through  their  hands  is  exempted?] 
Sums  which  come  to  them  from  investments  of 
donations.  [Lord  Colibibge,  G.J. — A  person 
Digitized  by  V^OOQ It 
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charges  his  land  with  lOOZ.  a  year  to  keep  up  two 
beds  in  the  hospital ;  would  yon  say  that  tnia  is 
exempt  P]    Yes,  I  sbonld  think  that  this  would 
be  exempt.    [Lord  Coleridge,  C.J. — If  the  two 
beds  did  not  coat  the  whole  of  the  lOOZ.,  would 
the  whole  be  exempt  ?]    I  should  say  so.    There 
are  sums  arising  from  investments  here,  but  they 
are  excluded,  and  the  assessment  is  limited  to 
the  actual  profit  made.    Sect.  100  lays  down  the 
rules  under  which  the  duties  in  schedule  D.  are 
to  be  charged ;  and  rule  3  says  that  no  deduction 
is  to  be  allowed  for  sums  expended  in  repairs 
beyond  the  average.    By  the  sixth  clause  of  sect. 
100,  duty  is  chargeable  on  profits  not  falling  under 
any  of  the  foregoing  rules,  thereby  showing  that 
profits  are  to  be  chargeable  in  every  case ;  and 
sect.  102  imposes  a  duty  on  all  annual  interest 
not  otherwise  charged,  thus  explaining  sect.  105. 
Lord  CoLEEiDGB,  C.J. — This  case,  I  need  not  say, 
has  been  well  argued,  but  at  last  I  have  come  to 
the  clear  conclusion  that  the  Crown  is  entitled  to 
judgment.      This    is   an   assessment  of  income 
tax  on    St.    Andrew's    Hospital,    Northampton 
— a  hospital  for  the  reception  of  persons  affected 
with  various  forms  of  mental  disease,  in  which 
persons    of   wealth    and   position  are  received, 
and  have  every  comfort  and  attention  given  to 
them,    and    who    pay    for    that    comfort    and 
attention  which  they  receive,  large  sums  which 
are  in  excess  of    anything    their   maintenance 
or  the  attention  given  them  costs.    The  excess 
is    very  usefully,    wisely,    and   kindly   applied 
in  paying    for  the  treatment  of   persons  who 
are  not  able  to  pay  large  sums,   out  who  are 
received  at   various  rates ;    none    of   them,   or 
only  a  few  of  them,  paying  remunerative  rates. 
The  question  is,  under  those  circumstances,  when 
it  is  found  and  is  not  denied  that  there  is  a  profit 
made  upon  the  general  funds  of   the  hospital, 
whether  that  profit,    be  it  great   or   small,    is 
assessable  to  income  tax.    Now,  I  am  of  opinion 
that  it  is.    In  the  first  place,  prima  fade,  it  is 
clearly  assessable.    Is  there  anything  to  take  it 
out    of    the    ActP     Two"    propositions,    have 
been  put  forward  by  Sir  Henry  James.    I  will 
deal  with  the  last  first,  because  it  will  be  seen 
that  his  first  proposition  is  a  sort  of  comment  on 
the    second,    ana   it    will    be  dealt  with   more 
properly   after    establishing    what    is,    in   my 
judgment,  the  true  construction  of  the  statute. 
Now,   I  have  said  that  these  profits  are  'prima 
facie  assessable  in  the  hands  of  the  governors  of 
the    hospital.     Are   they   exempt  ?      They   are 
exempt,    if  at    all,  by  the  words  of  the   105th 
section     of    the    Income   Tax    Act    1842,    the 
5  &  6  Vict.   c.    36.    Now  that  enacts  that    a 
corporation  that  exists  for  charitable  purposes 
only  shall  be  entitled  to  the  same  exemption,  in 
respect  of  any  yearly  interest  or  payment  made 
by  them,  as  any  other  under  schedule  D.  so  far 
as  the  same  shall  be  applied  to  charitable  par- 
poses  only,  as  is  hereinbefore  granted.     I  need 
not   go   into    che   detail   of   that,  because    the 
question  is  whether  it  constitutes  an  exemption 
from  the  assessment  to  the  income  tax.  '  I  think 
it  does  not.    I  will  assume,  for  the  purpose  of 
argument,  and  solely  for  the  puroose  of  argu- 
ment, that  this  is  a  corporation  lor  charitable 
purposes    only,   and  I   assume  it  because    the 
mere  fact  that  a  coT^ioration  makes  a  profit  of 
70001.  or  8000Z.  a  year  which  they  might  if  they 
please  dispose  of    otherwise  tmin  they   do,   is 


sufficient  to  show  that  they  are  not  in  themselves 
a  corporation  constituted  for  charitable  purposes 
only.      But  assume  for  the  purpose  of  argument 
that  they  are.    Then  is  this  profit  of  7000Z.  a 
year,  which  I  assume  for   the    present  purposes 
IS    profit    actually  made,     "  yearly    interest    or 
other  annual  payment  meide  by  them  or  applied 
by  them   to    charitable    purposes    only  ?  "      In 
the    first  place,  I   have  already  said  I  do  not 
think    it   is  a  yearly  interest  or   other  annual 
payment    within   the   meaning  of  the    Act   of 
Parliament ;  but  supposing  it  to  be  so,  though  I 
contend  it  is  not,  it  is  certainly,  in  my  judgment^ 
not  applied  to  charitable  purposes  only.     That 
brings  me  to  the  second   and    very  ingenious 
contention  of  Sir  Henry  James,  who  says.  Yes, 
it   is ;    because,  though    I   do    not    deny  and 
cannot  deny  that  there  is  an  excess  of  receipts 
over    expenditure    upon   the    patients    of    the 
institution,  to  the  extent  of  70002.  a  year,  which, 
if  I  made  it  and  received  it  as  profit,  would  be 
assessable  in  my  hands;  yet  it  is  not  so  assessable 
because  it  ia   expended  in  making  the  hospital 
itself  more  fit  for  the  purposes  for  which  the 
hospital  is  conducted.  TheLunacy  Commissioners 
have  said  that,  this  hospital  having  gone  on  & 
great  many  years,  many  of  its  equipments  are  not 
up  to  the  present  standard,  and  therefore  that  it 
should  be  improved.    In  improving  the  hospital, 
in  adding  to  the  accommodation  of  the  hospital, 
in  making  various  alterations  and  additions,  and 
in  building,  a  considerable  portion  of  the  income, 
or  the  profit  that   has   been  made,  has   been 
expended,    and   that,   says    Sir   Henry   James^ 
is  noL  merely  profit   expended  at  the  will  of  the 
committee  of  the  charity,  but  is  profit  which  the 
trustees  of  the  charity  are  compelled  to  make 
with  one  hand  by  the  orders  of   the    Lunacy 
Commissioners  for  the  purpose  of  expending  it 
with  the  other  hand,  maKing  the  institution  itself 
more  fit  for  the  purpose  for  which  it  is  intended. 
That  is  ingenious,  but  it  appears  to  me,  looked  at 
as  a  practical  principle,  that  we  cannot  say  that 
there  are  no  profits  made  by  the  governors  of  this 
institution  becau.se  for  very  good  and  honourable 
reasons  they  are   desirous   to   agree   with   the 
Lunacy  Commissioners,  and  make    their    insti- 
tution as  good  in  all  physical  respects  as  it  caa 
possibly  be  made,  and  it  can  only  oe  made  so  by 
the  expenditure  of  large  sums  of  money.    It  is 
admitted   it  is  not   actually  legally  necessary, 
but,  although  they  may  think  it  wise  and  proper 
to   expend   the   profits    that  they  make  in  the 
improvement  of  the  hospital,  and  although  it  may 
be  that  if  they  were  not  going  to  improve  the 
hospital  they  would  not  think  it  necessary  to 
make  these  profits  by  receiving  a  larger  number 
of  paying  patients,  still,  while  they  receive  those 
p>atient3,  and  while  from  receiving  those  patients 
they  make  profits,  they  make  profits  none  the 
less  because  they  expend  them  for   very  wise,, 
reasonable    and    proper     ends.       "When     they 
cease    to   make   profits  they  may  cease  to  be 
assessed  upon  them,  but  as  long  as  they  make 
profits  it  seems  to  me  that  it  is  a  fallacy  to  look  at 
the  purpose  for  which  they  apply  them  and  say 
they  are  not  profits  because  when  they  are  made 
they  are  applied  to  the  particular  purpose  to 
which  the  trustees  or  governors  choose  to  apply 
them.    I    think,   therefore,  both   the  objections 
made  by  Sir   Henry  James  fail,  and  that   the- 
Crown  is  entitled  to  judgment. 
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Be  TicsvzLL;  Ex  parte  Tiuswjsll  v.  Yinet. 

[Iw  Bauk. 

FiZLD,  J. — I  am  of  the  stone  opinion. 

Judgment  for  the  Crown  viitlt,  eo$ts. 

Solicitors  for    the   appellants,  Hensman   and 
Marthall. 

Solicitor  for  the  respondent.  Solicitor  of  Inland 

Revenue. 


QUEEN'S    BENCH    DIVISION,    IN 

BANKHUPTCY. 

Monday,  May  16. 

(Before  Cave,  J.) 

Be  TiDSWiLi ;  Ex  parte  Tidstell  v.  Viney.  (a) 

Bankrwpicy — Loans  by  wife  to  husband  for  private 
purpoaes — "  Business  carried  on  by  him  or  other- 
toise  " — Meaning — Married  Women's  Property 
Act  1882,  s.  3. 

By  sect.  3,  Married  Women's  Property  Act  1882,  it 
is  enacted  that  a  married  woman  shall  not  claim, 
a  dividend  in  respect  of  money,  Sfc,  lent  by 
her  to  her  husband  for  the  purpose  of  any  trade 
or  business  carried  on  by  him  or  otherwise,  until 
all  the  claims  of  the  other  creditors  of  the  husband 
have  been  satisfied. 

A.  lent  her  husband  money  for  purposes  unconnected 
with  business,  and  on  his  banlcruptcy  sought  to 
prove  for  the  amount;  the  trustee  admitted  the 
proof,  but  postponed  her  claim  to  a  dividend  until 
the  other  creditors'  claims  were  satisfied.  A. 
appealed. 

Seta,  that  the  statute  did  not  apply  to  loans  for 
private  purposes,  and  that  therefore  A.'s  claim 
ought  not  to  be  postponed. 

This  was  an  appeal  by  Mrs.  Tidswnll  again.st  the 
rejection  of  her  proof  by  the  registrar. 

Tidswell,  the  husband  of  Mrs.  Tidawell,  carried 
on  business  as  a  wholesale  warehouseman  and 
wine  merchant,  and  also  as  a  manufacturer  and 
wholesale  ladies'  outfitter. 

From  1874  to  1877  Mrs.  Tidswell  lent  him  912Z., 
»  portion  of  which  was  subsequently  repaid. 

On  the  12th  Jan.  1879  Tidswell  was  adjudicated 
"bankrupt  on  his  own  petition ;  and  at  that  i<ime 
there  was  owing  by  him  to  Mrs.  "Tidswell  the  sum  of 
782Z.  The  moneys  in  question  were  lent  by  Mrs. 
Tidswell  to  her  husband  for  private  purposes  un- 
connected with  his  trades  or  businesses,  and  on 
her  husband's  bankruptcy  Mrs.  Tidswell  sought 
to  prove  against  his  estate  for  7821.  The  proof 
was  admitted,  but  her  claim  to  a  dividend  was 
rejected,  as  the  other  creditors  had  not  received 
'20«.  in  the  pound.  From  this  rejection  the 
Appeal  was  brought. 

Herbert  Seed  in  support  of  the  proof. — ^The 
qnestion  is  whether  sect.  3  of  the  Married 
Women's  Property  Act  1882  prohibits  a  wife  from 
claiming  for  money  lent  to  her  husband  for 
private  purposes.  The  section  says :  "  Any  money, 
&c.,  of  the  wife  lent  ...  by  her  to  her 
husband  for  the  purpose  of  any  trade  or  business 
carried  on  by  him  or  otherwise,  shall  be  treated 
«8  assets  of  her  husband's  estate  in  cEise  of  his 
bankruptcy  under  reservation  of  his  wife's  claim 
to  a  dividend  as  a  creditor  for  the  amount  of  such 
money,  after  but  not  before  all  claims  of  the 
creditors  of  the  husband  for  valuable  consideration 
in  money  or  moneys  worth  have  been  satisfied." 
Before  this  Act  she  proved  pari  patsu  with  other 

(a)  Beported  by  J.  E.  VnioniT,  Esq.,  BuiliterHM-Law. 


creditors,  and  the  Act  is  not  retronpective.  Tho 
section  does  not  divest  her  of  her  right,  and  as 
these  were  loans  made  before  the  Act  she  can 
prove  for  them.  Next,  sect.  3  only  applies  to 
loans  to  the  husband  for  trade  or  business.  The 
words  "  or  otherwise  "  do  not  mean  "  for  any 
other  purpose : " 

Be  Genets,  16  Q.  B.  Div.  700. 

She  must  show  she  did  not  lend  the  money 
for  trade  or  business.  It  is  clear  the  section 
cannot  be  applied  to  every  loan  by  the  wife  to 
her  husband.  The  words  "  or  otherwise  "  must 
be  judged  of  by  the  words  that  precede.  He 
cited 

TurnimU  v.  Forman,  53  L.  T.  Bep.  N.  S.  128;  15 

Q.B.  DiT.  234; 
Be  March,  49  L.  T.  Bep.  N.  S.  168 ;  24  Ch.  Div.  222 ; 
Conolan  v.  Leyland,  51  L.  T.  Bep.  K.  S.  895 ;  27  Ch. 

DiT.  632 ; 
Deakin  v.  Lalcin,  53  L.  T.  Bep.  N.  S.  145;  30  Ch. 

DiT.  169 ; 
Tuffy.  Nottingliam,  56  L.  T.  Bep.  N.  S.  473; 
£x  parte  Sherl;  Be  Lonergan,  36  L.  T.  Bep.  N.  S. 
230;  4Ch.  DiT.  789. 

3fttiV  Mackenzie  for  the  trustee. — First  as  to 
whether  the  Act  is  retrospective.  The  answer  to 
that  is,  that  this  money  became  after  the  date 
of  the  Act  a  fresh  loan.  It  could  be  called  in  at 
any  moment  on  demand.  The  object  of  the  Act 
was  to  alter  rights.  As  regards  the  second  point, 
i.e.,  the  construction  of  the  section:  E»  parte 
Oenese  {ubi  sup.)  is  no  authority,  a»  the  point  was 
not  argued  there.  This  section  reaches  loans  to 
husbands  as  distinguished  from  other  claims. 
The  words  of  the  Act  are  plain,  and  must  not 
be  departed  from : 

Western  Suburban  Building    Society  v.  Martin,  54 
L.  T.  Eep.  N.  S.  822;  17  Q.  B.  DiT.  66. 

Beed  in  reply. — "  Or  otherwise  "  means  other- 
wise  than  by  him.  ^„^^  ^^^  ^^ 

Cave,  J. — ^This  was  an  appeal  by  Mrs.  Tidswell 
from  the  rejection  of  her  proof  by  the  registrar. 
Between  1874  and  1877  Mrs.  Tidswell  lent  her 
husband  sums  amounting  to  over  ^001.,  of  which 
7822.  was  still  owing  at  the  date  of  his  bankruptcy. 
Tid&well  was  adjudicated  bankrupt  on  his  own 
petition  filed  on  the  12th  Jan.  187^.  Previous  to 
that  date  he  had  carried  on  business  as  a  whole- 
sale warehouseman  and  wine  merchant,  and  also 
as  a  manufacturer  and  wholesale  ladies'  outfitter. 
The  moneys  were  lent  by  the  wife  t:  her  husband 
for  private  purposes  unconnected  with  his  trades 
or  businesses.  By  sect.  3  of  the  Married  Women's 
Property  Act  1882,  it  is  enacted  that  any  money, 
&c.,  of  the  wife  lent,  &c.,  by  her  to  her  husband 
for  the  purpose  of  any  trade  or  business  carried 
on  by  him  or  otherwise,  shall  be  treated  as  assets 
of  her  husband's  estate  in  case  of  his  bankruptcy, 
nnder  reservation  of  the  wife's  claim  to  a  dividend 
as  a  ureditor  for  the  amount  of  suoh  money,  after, 
but  not  before,  all  claims  of  the  other  creditors  of 
the  husband  for  valuable  consideration  in  money, 
or  money's  worth,  have  been  satisfied.  For  the 
appellant  it  was  contended  that,  to  &ill  within  the 
section,  the  money  must  have  been  lent  to  the 
husband  for  the  purpose  of  some  trade  or  business, 
and  that  the  words  "  or  otherwise  "  refer  to  the 
immediately  preceding  words  "carried  on  by 
him."  For  the  trustee  it  was  argued  that  the 
section  applies  whatever  may  be  the  purpose  for 
which  the  money  is  lent,  and  that  the  wonds  "  or 
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otherwise  "  refer  to  the  words  "  for  tl>e  purpose  of 
any  trade  or  business."    The  phrase  "  or  other- 
wise "  occurs  several  times  in  the  Act.    Thus  it 
is  found  in  the  first  clause  of  the  1st  section, 
which  enacts  that  a  married  woman  shall  be 
capable  of  acquiring,  holding,  or  disposing  by  will, 
or  otherwise,  of  any  property;  there  the  words 
"  or  otherwise"  obTtously  refer  to  the  immediately 
preceding  words  "  by  will,"  and  mean  by  will,  or 
otherwise  than  by  will.    The  phrase  occurs  next 
in  the  second  clause  of  the  1st  section,  "a  married 
woman  shall  be  capable    ...    of  suing,  and 
being  sued,  either  in  contract  or  in  tort,  or  other- 
wise ;  and  there  again,  whatever  its  precise  mean- 
ing may  be,  it  refers  to  the  immediately  preceding 
words  at  the  end  of  the  clause.    The  phrase  "  and 
■not  otherwise  "  occurs,  and  this  also  refers  to  the 
immediately  preceding  words.    "Or  otherwise" 
is  found  again  in  the  6t h  section  in  connection  with 
public  bodies,  "  municipal,  commercial,  or  other- 
wise." where  it  extends  the  immediately  preceding 
words.     It  is  found  in  the  same  connection  in  the 
10th  section.    The  phrase  is  met  with  in  sect.  13, 
where  it  is  used  first  in  opposition  to  "  damages," 
and  again  at  the  end  in  opposition  to  "  the  Acts 
hereby  repealed."    It  is  found  again  in  sect.  14. 
In  sect.  1?  it  is  used  twice,  once  in  contradistinc- 
tion to  "  summons,"  and  another  time  in  contra- 
distinction to  "costs."     The  modes  in  and  the 
occasions  on  which  the  draftsman  has  used  the 
phrase  do  not.  however,  throw  much  light  on  its 
meaning  in  the  3rd  section.     In  the  1st,  13th, 
and  14th  sections,  and  on  the  first  occasion  of  its 
use  in  the  17th  section,  the  phra.se  appears  to  be 
equivalent  to  "in  a  different  manner."    In  the 
7th  and  10th  sections  it  seems  to  mean  "  of  a 
.  different  character."    On  the  second  occasion  of 
its  use  in  the  17th  section  it  has  the  meaning  of 
"for  a  different  purpose."    The  contention  of  the 
trustee,  that  the  words  in  the  3rd  section  mean  for 
the  purpose  of  a  trade  or  business  carried  on  by  the 
hnsband  or  for  a  different  purpose,  derives  support 
from  the  fact  that  the  draftsman  has  URed  the 
phrase  with  that  signification  at  the  end  of  the 
17th  section.    On  the  other  hand,  on  behalf  of  the 
wife,  it  may  be  urged  that  the  construction  "  for 
the  purpose  of  a  trade  or  business  carried  on  by 
the  husband,  or  in  a  different  manner  than  by  the 
hnsband  "  is  more  consonant  with  the  usual  mean- 
ing of  the  phrase,  and  is  the  meaning  which  the 
draftsman  has  himself  adopted  on  seven  other 
occasions  in  the  Act.    It  is  an  obvions  criticism 
that,  if  the  draftsman  had  intended  the  meaning 
contended  for  by  the  trustee,  it  would  have  been 
simple  either  to  sajr  "  lent  for  any  purpose  what- 
soever," and  to  omit  all  reference  to  the  purpose 
of  the  loan ;  but  the  same  observation  is  applic- 
able to  the  use  of  the  words  "  disposing  by  will  or 
otherwise  "  in  the  first  clanse  of  the  first  section, 
and  to  the  phrase  "  either  in  contract,  or  in  tort, 
or  otherwise  "  in  the  second  clause  of  that  section. 
The  only  lights  I  can  get  are,  that  the  draftsman 
has  used  this  particular  phrase  seven  times  as 
meaning  in  a  different  manner,  and  onlv  once  as 
meaning  for  a  different  purpose,  and  that  he  has 
always  used  it  to  modify  the  words  immediately 
preceding  it.    I  guess  rather  than  conclude  that 
the  draftsman  meant  to  say  "  any  money  of  the 
wife  lent  by  her  to  her  husband  for  the  purpose 
of   any  trade  or  business   carried   on  by  niai, 
whether  alone  or  in  partnership  with  others,  and 
whether  personally,  or  by  an  agent,  Ac,  and  that  ' 


he  did  not  mean  to  say  "  for  the  purpose  of  any 
trade  or  business  carried  on  by  him,  or  for  any 
other  purpose."  When  we  get  away  from  the 
language  of  the  Act  the  atmosphere  becomes 
somewhat  clearer.  Bovill's  Act  applies  only  to 
loans  to  traders,  and  is  founded  on  the  principle 
that  he  who  shares  in  the  profits  of  a  trade  or 
undertaking  should  also  run  some  risk  of  loss, 
and  should  at  any  rate  not  be  allowed  to  prove  for 
his  capital  or  profits  in  competition  with  the 
creditors  who  do  not  share  in  those  profits. 
Similar  considerations  are  applicable  to  a  wife 
who  lends  money  to  her  husband  for  the  purposes 
of  trade  or  business,  for,  whatever  may  be  the 
terms  as  to  interest,  she  must,  under  ordinary 
circumstances,  share  in  the  benefit  arising  from 
her  husband's  success.  There  are,  however,  n<> 
circumstances  under  which  a  man  who  lends 
another  money  for  purposes  other  than  those  of 
trade  or  busine&s  is  postponed  to  the  claims  of 
creditors,  and  no  su£5cient  reason  can  be  assigned 
why  such  a  penalty  should  be  imposed  on  a 
wife.  In  my  judgment  the  contention  of  the 
appellant  is  right,  and  the  proof  must  be  admitted 
and  the  appeal  allowed  with  costs. 

Solicitor  for  the  appellants,  C.  Harcourt. 

Solicitor  for  the  respondents.  The  Solicitor  to 
the  Board  of  Trade. 


Wedneeday,  June  8. 

(Before  Mathxw  and  Cave,  JJ.) 

Be  Bates  ;  Ex  parte  Lindsey.  (o) 

Banhruptcy — Bankruptcy  notice — Form — Stay  of 
execution — Interpleader  order — Bankruptcy  Act 
1883,  a.  4,  aub-sect.  I  (g-) 

On  the  lith  Jan.  1887  judgment  waa  recovered 
ngainat  the  debtor  for  446/.  IBs.  9d.  Execution 
iaaued,  the  aherif  adzed  certain  gooda ;  a  claim 
waa  made  to  them ;  the  aheriff  interpleaded,  and 
an  order  waa  made  directing  that  201.  ahould  be 
paid  into  court. 

On  the  I4ih  March  1887  a  bankruptcy  notice  teas 
aerved  on  the  debtor,  which  loaa  in  the  ordinary 

form,  except  that  it  waa  headed  "  Ex  parte ." 

The  regiatrar  aet  aaide  the  notice  on  the  ground 
thai  there  had  been  a  atay  of  execution  within  the 
meaning  of  the  atatute. 

Held,  on  appeal,  that  the  interpleader  prdceedirig 
did  not  operate  aa  a  atay  of  execution  aa  to  the 
whole  anwunt  of  the  debt. 

Held,  alao,  that  the  bankruptcy  notice  was  not 
invalid. 

This  was  an  appeal  from  the  order  of  the  Begis- 
trar  of  the  Banbury  County  Court. 

On  the  14th  Jan.  1887  judgment  was  recovered 
against  the  debtor  for  446i.  18*.  9d.  AJi.  fa.  waa 
issued,  and  the  sheriff  seized  certain  goods. 
These  goods  were  claimed  by  a  third  person,  and 
thereupon  the  sheriff  interpleaded. 

On  the  28th  Jan.  1887  the  interpleader  order 
was  made,  under  which  the  claimant  paid  202.  into 
court,  and  the  sheriff  withdrew  from  possession. 

On  the  14th  Feb.  1887  a  bankruptcy  notice 
was  issued  under  the  provisions  of  sect.  4,  sub- 
sect.  1  ig.)  Bankruptcy  Act  1883,  and  rule  136  (1). 

On  the  14th  March  1887  the  notice  was  served 
np>on  the  debtor. 

On  the  22nd  March  1887  an  order  was  made 
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"by  the  registrar  of  the  Banbury  County  Court 
Betting  the  notice  aside  on  the  ground  that  there 
had  been  a  stay  of  execution ;  and  from  that 
order  this  appe^  was  brought. 

Cooper  Willia,  Q.C.  for  the  creditor.  —  There 
was  no  stay  of  execution  for  the  whole  debt. 
Here  there  was  merely  a  levy  for  201.,  and  it 
cannot  be  said  that  a  levy  for  20{.  out  of  a  total 
sum  of  4461.  18«.  9d.  is  a  stay  of  execution  for 
the  whole  sum.  This  case  is  quite  different  from 
.Re  Ford;  Ex  parte  C.  Ford  (o6  L.  T.  Rep.  N.  S. 
166;  18  Q.  B.  Div.  396),  for  there  the  sheriff  had 
seized  sufficient  goods  to  produce  the  sum  for 
which  he  was  to  levy. 

Beddall  for  the  debtor. — This  case  is  covered 
by  Re  Ford  (uhi  sup.).  Here  there  was  a  complete 
stay  of  execution.  [Mathew,  J. — In  Ford's  case 
the  sheriff  had  seized  sufficient  goods.  Cave,  J. — 
Why  could  not  the  sheriff  have  gone  on  hereP] 
There  is  another  question  which  I  wish  to  raise, 
and  that  is,  that  the  bankruptcy  notice  is  in- 
correct— first,  because  it  requires  payment  of 
the  full  amount  of  the  judgment  debt,  whereas 
as  to  201.  we  are    not    li^le ;    and,  secondly, 

it  is  headed  "Ee  parte ,"  and  the  heading 

is  material : 

Be  Hodget  L.  Bep.  8  Ch.  204  ; 

Re  WinterlioUom ;  Ex  parte  Winterbottom,  56  L.  T. 
Eep.  N.  S.  168 ;  18  Q.  B.  Div.  320. 

Mathew,  J.  —  This  appeal  must  be  allowed. 
It  appears  that  judgment  was  signed  for 
446!.  18*.  9d.,  a  fi.  fa.  was  issued,  and  the  sheriff 
levied  on  the  goods.  A  claim  was  made  by  a 
third  person  to  the  goods,  an  interpleader  order 
issued,  and  proceedmgs  were  stayed  as  to  the 
goods  80  seized,  and  201.  was  paid  into  court.  It 
was  thereupon  contended  that  the  interpleader 
proceedings  operated  as  a  stay  of  execution  as  to 
the  whole  amount  of  the  judgment,  and  the  case 
of  Re  Ford ;  Ex  parte  Ford  {ubi  awp.),  was  cited  in 
support  of  this  contention.  In  that  case,  how- 
ever, the  full  amount  of  the  judgment  debt  had 
been  levied.  Other  objections  were  raised  which 
are  merely  formal,  and  can  be  dealt  with  under 
the  provisions  of  sect.  143,  sub-sect.  1.  It  was 
saad  that  a  blank  was  left  after  the  words  ex  parte 
in  the  title  of  the  bankruptcy  notice ;  e.g.,  the  title 

of  the  notice  was  "  Ex  parte ,"  and  that  the 

notice  was  therefore  incorrect;  but  it  gave  the 
debtor  the  information  he  required,  for  it  told  him 
the  amount  of  the  debt,  and  the  name  of  the  person 
who  sued  out  the  notice.  I  am  of  opinion  that 
this  is  a  mere  formal  objection.  The  next  objec- 
tion was,  that  the  notice  was  incorrect,  as  a  claim 
was  made  for  the  whole  amount  of  the  judgment 
debt,  and  it  then  went  on  to  say  that  execution 
had  not  been  stayed.  This,  too,  is  merely  a  trivial 
objection,  and  cannot  be  sustained. 
_  Gave,  J. — I  am  of  the  same  opinion,  and  have 
little  to  add.  The  language  used  in  Re  Hodgea 
(«6t  sup.)  by  Lord  Selborne  is  somewhat  strong, 
and  we  must  take  care  not  to  apply  it  to  a  totally 
different  state  of  circumstances  in  such  a  way  as 
to  make  it  of  no  effect.  A  bankrupt,  according 
to  the  contention  of  Mr.  Bedevil,  has  nothing  to 
do  but  to  pick  out  some  little  matter  that  appears 
wrong,  and  thus  nullify  the  whole  "of  the  pro- 
ceedings. In  Re  Hodges  (uhi  swp.)  the  summons 
was  issued  by  the  wrong  person,  and  therefore 
it  was  said  proceedings  must  be  started  afresh, 
according  to  the  general  rule  which  aUows  no 


amendment  to  be  made  where  the  Mrrong  person's 
name  is  irserted  in  the  summons.  But  here  yoa 
have  the  right  person  in  the  proceedings,  and  all 

that  has  been  done  is  that  that  person  has  not 
been  named  in  the  heading  to  the  bankruptcy 
notice.  This  is  a  mere  clerical  error,  and  if  yon 
give  effect  to  the  objection  you  render  the  pre- 
vious proceedings  futile,  and  destroy  the  efficacy 


of  the  clause. 


Appeal  allowed,  wUh  costs. 


Solicitors  for  the  appellant,  Gamlen,  Burdett, 
and  Woodh<mse. 

Solicitor  for  the  respondent,  John  Evans. 


Tuesday,  July  5. 

(Before  Cave,  J.) 

Be  Bkunner  ;  Ex  parte  Board  of  Trade,  (a) 

Bankruptcy — Baiderupt's  ansv>ers  on  puhlic  exanU- 

nation — Admissibiltiy  of,  against  other  parties— 

Bankruptcy  Act  1883. 

The  answers  of  a  bankrupt  on  his  puMie  examina- 
tion are  not  admissible  in  subsequent  motions  in 
the  same  bankruptcy  against  parties  other  than 
Om  banhrupt,  nor  against  creditors  in  a  motion 
to  set  aside  a  transfer  as  a  fraudulent  transfer. 

This  was  a  special  case  stated  by  the  Judge  of  the 
Birmingham  County  Court. 

A  motion  had  been  made  by  the  trustee  in  bank- 
ruptcy against  Whitehouse,  to  set  aside  as 
fraudulent  preferences  certain  transactions 
between  the  bankrupt  and  Whitehouse.  The 
trustee  based  his  case  on  the  evidence  given  by 
the  bankrupt  on  his  public  examination. 

The  learned  County  Court  judge  rejected  the 
evidence,  but  submitted  the  following  questions 
for  the  decision  of  this  court : 

(a)  Whether  the  answers  of  the  bankrupt  on 
his  public  examination  are  admissible  in  subse- 
quent motions  in  the  same  bankruptcy  as  against 
parties  other  than  the  bankrupt  himself. 

(6)  Whether  such  answers,  if  not  generally 
admissible,  are  nevertheless  admissible  as  against 
a  creditor  in  a  motion  to  set  aside  a  transfer  as  a 
fraudulent  transfer. 

Muir  Mackenzie  for  the  Board  of  Trade. — We 
only  seek  to  read  this  as  an  affidavit.  The 
practice  formerly  was  to  treat  depositions  as  an 
affidavit  for  the  purposes  of  an  application,  and 
to  serve  a  copy  wnere  a  copy  of  an  affidavit  would 
be  served,  but  now  the  costs  of  the  copy  thus 
served  would  not  be  allowed  ; 
.    JEx  parte  Croshie,  2  M.  &  A.  393 ; 

En  parte  Hall;  Be  Cooper,  46  L.  T.  Bep.  M.  S.  519 ; 

19Ch.  IHv.580( 
Yate  Lee  Bankmptoy,  p.  136. 

The  respondent  could  have  required  the  bankrupt 
to  attend  for  cross-examination.  Here  the  only 
question  is  the  motive  and  intention  of  the  bank- 
rupt, and  his  answers  are  admissible. 

Gave,  J. — "No  anthcmty  caji  be  cited  for  the 
proposition  that  the  examination  of  a  witness 
taken  in  some  other  proceeding  •  is  evidence 
a^inst  a  person  not  a  party  to  it.  and  who 
did  not  have  notice  that  such  evidence  was 
going  to  be  taken.  It  was  said,  however,  that 
there  are  some  expressions  used  in  previous 
cases  from  which  it  may  be  inferred  that  such 

(a)  Beported  by  J.  E.  Vircxbt,  Eaa.,  Barrtater-at-Iaw. 
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evidence  as  this  is  admissible,  bnt  I  cannot  gather 
any  positive  decision  to  that  effect.  Take  this 
case  :  the  qnestion  here  was  what  was  the  motive 
and  intent  with  which  the  bankrupt  performed  a 
certain  act  P  That  is  a  matter  which  creditors 
cannot  ascertain  directly,  but  only  by  indirect 
evidence,  e.g.,  by  the  bankrupt's  conduct.  I  think 
it  would  be  un&ir  that  a  bankrupt's  statement  on 
his  examination  as  to  his  previous  transactions 
should  be  evidence  against  every  creditor  who  had 
anything  to  do  with  him,  and  against  everyone 
else  against  whom  an  order  was  sought.  Con- 
venience no  doubt  is  on  the  side  of  the  trostea ; 
it  places  him  in  an  enviable  position;  bnt  I 
have  to  administer  justice,  and  must  therefore 
consider  the  convenience  of  all  persons,  and  I 
think  it  would  be  a  grave  innovation  to  say  that 
an  examination  taken  under  such  circumstances 
was  to  be  used  as  primd  facie  evidence  which  the 
creditors  must  get  rid  of  by  producing  counter 
evidence,  and  would  lead  to  great  evil.  The 
natural  tendency  of  the  trustee  is  to  rely  npon 
expressions  of  the  debtor,  who  is  generaJly  an 
unsatisfactory  witness,  and  as  great  annoyances 
may  be  caused  by  the  admission  of  evidence  snch 
as  this,  unless  I  get  clearer  indication  either  from 
the  Act  itself  or  from  the  earlier  cases  showing 
that  this  has  been  done,  and  that  it  was  the  right 
thing  to  do,  I  shall  not  countenance  it.  If  people, 
to  avoid  expense,  agree  to  admit  such  evidence,  it 
may  be  perfectly  correct  to  do  so;  but  in  the 
absence  of  snch  an  agreement,  that  trustees 
should  read  against  persons  evidence  taken  in 
their  absence  abont  a  matter  which  may  have 
been  particularly  brought  to  the  knowledge  of 
the  bankrupt  or  slurred  over,  is  not  right.  I 
think  the  learned  County  Court  judge  took 
the  proper  course  in  declining  to  receive  the 
evidence. 

Solicitor :  The  SoUcUor  to  the  Board  of  Trade, 


Thursday,  July  7. 
(Before  Cavb,  J.) 
Be  Bluck  ;  Hx  parte  Blttck.  (o) 

SanJcrttptey — Application  by  bankrupt  to  expunge 
proof — Locus  standi — Sched.  2,  r.  25 — Proof  for 
txsts  of  action — Judgment  after  receiving  ordtr— 
Bankruptcy  Act  1883,  «.  37,  $uh-sect.  3,  sched.  2, 
r.  25. 

Sect.  37,  tub-sect.  3,  defines  provable  debts  to  be  "  oM 
debts  .  .  .  to  which  the  [eJe6<or]  rnay  become 
subject  before  his  discharge  by  reason  of  any 
obUgation  incurred  before  the  date  of  the  receiving 
order." 

On  the  18th  Dec.  1887  a  receiving  order  was  made 
against  the  debtor.  On  the  2Cih  Dec.  1887 
verdict  and  judgment  went  for  A.  in  an  action 
commenced  against  A.  by  the  debtor  before  the 
date  of  the  receiving  order.  On  the  10th  Feb. 
1887  A.  put  in  a  proof  for  his  untaaeed  costs 
against  the  debtors  estate.  On  the  27th  May 
1887  a  meeting  of  creditors  was  held  at  which  a 
certain  sclieme  was  put  forward  by  the  debtor. 
The  scheme  was  rejected  by  reason  of  the  vote 
given  by  A.  The  debtor  became  bankrupt,  and 
this  application  was  made  by  him,  to  expunge  A's 
proof. 
(a)  Beported  by  J.  £.  ViBOraT,  Esq.,  Burlster^t-tkw. 


Seld,  thai  the  proof  must  be  expunged,  as  A.'s  wa* 

not  a  provable  debt. 
Held  also,  that  the  bamknipt  had  a  locus  standi 

to  mc^e  this  application. 

This  was  an  application  by  the  bankrupt  to  have 
a  proof  expunged,  and  to  have  a  vote  givei* 
declared  invalid. 

In  1884  an  action  of  tort  was  commenced  by 
Bluck,  the  bankrupt,  against  Johnson. 

On  the  17th  Oct.  188(5  the  hearing  of  the  action 
began.  On  the  18th  Dec.  1886  a  receiving  order 
was  made  against  Bluck. 

On  the  20th  "Dec.  1H86  verdict  and  judgment 
went  in  the  action  for  Johnson. 

On  the  10th  Feb.  1887  a  proof  was  pnt  in 
against  the  bankrupt's  estate  by  Johnson  for 
2992.  10«.  bd.,  being  his  untaxed  costs  in  the- 
action. 

On  the  11th  Feb.  1887  the  first  meetinjj  of 
creditors  was  held,  at  which  the  chairman  declined 
to  allow  Johnson  to  vote.  A  trustee  was 
appointed,  and  on  the  27th  May  another  meeting 
01  creditors  was  called ,  to  consider  a  proposal  by 
the  bankrupt  of  a  composition  of  5».  in  the- 
pound.  At  this  meeting  Johnson  was  allowed  to 
vote,  but  his  proof  was  marked  as  objected  to. 
Thirteen  creditors  representing  1749i.  7s.  2d.  in 
value,  voted  in  favour  of  the  scheme,  while  two 
creditors  representing  6162.  18<.  8(2.  in  value 
voted  against  it,  Johnson  being  one  of  the  two 
that  voted  against  it.  The  seheme  was  therefore 
not  carried,  and  the  bankrupt  made  the  present 
application  to  have  Johnson's  proof  expunged, 
and  his  vote  declared  invalid. 

Abrahams  for  the  bankrupt. — The  first  point 
is,  that  this  was  an  action  of  tort,  and  so  the  proof 
ought  to  have  been  rejected  : 

Ex  parte  Brooke ;  Ra  Newman,  3  Cb.  Div.  404. 
[Cave,  J. — ^Where  costs  come  to  the  defendant  it 
matters  not  whether  the  action  is  contract  or 
tort.]  My  contention  then  is,  that  there  was  no 
obligation  here  incurred  before  the  date  of  the- 
receiving  order,  as  by  sect.  37,  sub-sect.  13),  it  is 
enacted  that,  with  the  exception  of  certain  debts 
mentioned  in  the  previous  sub-sections,  the  debt» 
provable  in  bankruptcy  are  all  debts  and  liabilities 
present  or  future,  certain  or  contingent  .  .  . 
to  which  the  [debtor]  may  become  subject  before 
his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order."  Further, 
Johnson's  liability  was  not  ascertained,  so  he 
ought  not  to  have  voted,  for  sched.  1,  r.  9,  says : 
"  A  creditor  shall  not  vote  at  any  .  .  .  meet- 
ing "  held  under  the  provisions  of  this  schedule, 
"  in  respect  of  .  .  .  any  debt  the  value  of 
which  is  not  ascertained ;  " 

Be  Dummelow  ;  Ex  parte  Bugles,  29  L.  T.  Bep.  N.  S. 
384;  8Ch.997. 
At  the  date  of  the  receiving  order  it  was  impos- 
sible to  say  which  way  the  verdict  would  go.  In 
Ex  parte  Peacock;  Be  Duffield  (28  L.  T.  Bep.  N.  S. 
830;  L.  Rep.  8  Ch.  682),  the  verdict  came  before 
the  receiving  order. 

Sidney  Woolf. — I  appear  for  the  trustee,  and 
will  abide  by  any  order  the  court  may  make. 

Broxholme  in  support  of  the  proof.  —  The 
receiving  order  was  not  made  until  two  days  of 
the  hearing  had  expired ;  the  obligation  was  in- 
curred previous  to  the  receiving  order,  as  the 
bankrupt  was  under  the  obligation  to  pacsr:what- 


!it: 
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«Ter  was  awarded  against  him  in  case  of  an  adverse 
judgment.  Next,  the  bankrupt  cannot  bring  the 
matter  forward,  as  he  has  no  loem  standi.  In 
Bched.  2,  r.  25,  it  is  enacted,  "  The  court  may  also 
expunge  ...  a  proof  npon  the  application 
of  a  creditor  ...  or  in  the  case  of  a  com- 
position or  scheme  npon  the  application  of  the 
debtor."  The  word  "debtor"  is  used  and  not 
*'  bankrupt,"  and  the  section  applies  onlj  to  conn- 
positions  or  schemes  where  no  bankraptcy  resnits. 
Abrahams  in  reply. — Sect.  37  (1.) :  "  Demands 
in  the  nature  of  unliquidated  demagea  arising 
otherwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust  shall  not  be  provable  m  bank- 
ruptcy;" 

Vint  r.  Hudspeth,  52  L.  T.  Bep.  N.  S.  474;  aO 

Ch.  Div.  24 ; 
Ex  parte  Bacon;  Be  Bond,  44  L.  T.  Bep.  N.  S.  834; 

17  Ch.  DiT.  447. 

Gave,  J. — I  am  of  opinion  that  this  application 
jnust  be  granted.  I  will  deal  first  with  tne  second 
iinestion  that  was  argued,  i.e.,  the  objection  as  to 
the  locus  standi  of  the  debtor.  By  the  Act  of  1883, 
sched.  2,  r.  25,  "  the  court  may  .  .  .  expunge 
or  reduce  a  proof  ...  in  the  case  of  a  com- 
position or  scheme  upon  the  application  of  the 
debtor ; "  and  it  is  said  that  here  a  composition  or 
scheme  was  proposed,  that  it  was  voted  against 
at  the  meeting,  and  that  the  vote  the  validity  of 
which  it  is  now  sought  to  contest  turned  the 
scale.  The  consequence  is  that,  if  the  iMnkrnpt 
cannot  inferfere,  he  has  absolutely  no  remedy.  It 
oertainly  does  seem  to  me  to  be  very  hard  that, 
because  a  chairman  chooses  to  allow  someone  to 
vote  who  had  no  right  to  do  so,  and  because  the 
trustee  will  not  interfere,  and  no  creditor  may 
have  sufficient  interest  in  the  matter  to  do  ao,  the 
debtor  should  be  made  a  bankrupt  because  he 
cannot,  and  no  one  else  will,  contest  the  improper 
vote  which  caused  his  composition  to  be  rejected. 
I  am  not  extending  the  scnedule  by  applying  it 
in  this  case,  and  holding,  as  I  do  here,  that  the 
bankrupt  has  a  loeus  standi.  Then  comes  the 
•question  whether  or  not  this  was  a  provable  debt. 
Sect.  37  practically  defines  provable  debts,  and 
says  that,  with  the  exception  of  certain  matters 
«lladed  to  previously,  "  all  debts  and  liabilities, 
present  or  future,  certain  or  contingent,  to  which 
the  debtor  is  subject  at  the  date  of  the  receiving 
order,  or  to  which  he  may  become  subject  before 
his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order,  shall  be 
deemed  to  be  debts  provable  m  bankruptcy." 
The  contention  was,  that  this  was  a  contingent 
liability  to  which  he  might  become  subject  by 
reason  of  an  obligation  incurred  before  his  dis- 
charge ;  but  it  is  impossible  to  see  what  that  obli- 
^tion  is.  There  had  been  litigation,  and  that  too 
commenced  by  the  plaintiff,  but  where  is  the 
obligation?  If  a  man  brings  an  action  he  does 
not  place  on  himself  an  obligation  to  pay  the 
costs,  that  oblig[ation  arises  when  judgment  is 
ffiven  against  him.  I  quite  agree  that,  if  the 
obligation  is  there,  the  amount  of  the  costs  need 
not  have  been  accurately  ascertained ;  but  here  it 
would  be  going  too  far  to  say  any  obligation  was 
incurre<l  at  all  before  the  date  of  the  receiving 
order.  The  nearest  case  is  Ex  parte  Peacock  (u&t 
«up.),  but  there  the  verdict  was  given  before  the 
iMgudication,  and  the  court  came  to  the  con- 
clusion that,  as  the  verdict  made  certain  that 
which  was  previonsly  uncertain,  and  fbMb  as  the 


judgment  was  purely  formal,  the  liability  was 
mcurred  on  the  verdict,  though  in  fact  some  time 
and  trouble  were  expended  in  obtaining  judgment. 
Here,  however,  it  was  doubtful  whether  he  would 
get  the  costs  at  all.     In  the  first  place,  he  had  to 

fet  a  verdict,  and  the  question  of  costs  certainly 
id  not  depend  on  any  contract  made  before 
verdict,  but  it  did  depend  on  the  conduct  of  the 
party  himself,  and  an  application  could  have  been 
made  to  deprive  him  of  his  costst'  I  cannot  think 
that  before  judgment  there  was  an  obligation  in 
respect  of  which  a  debt  or  liability  arose,  and  I 
therefore  give  judgment  in  favour  of  the  motion, 
and  order  the  vote  to  be  declared  invalid,  and  the 
proof  to  be  expunged,  with  costs. 

Motion  aUowed  with  costs. 

Solicitors  for  the  applicant,  Abrahams,  Son, 
and  Co. 

Solicitors    for    the    trustee,    Abrahams,    Son, 
and  Co. 

Solicitors  for  the  respondent,  Johnson,  Harris, 
and  Dovoding. 


Thursday,  July  7. 

(Before  Cave,  J.) 

Re  Bathbone  ;  Ex  parte  Paterson.  (a) 

Bankruptcy  —  Practice — Irish  leaseholds — Service 
of  notice  in  Ireland — Bankruptcy  Act  1883,  m. 
55, 168. 

Where,  on  the  application  qf  a  trustee  to  disclaim 
Irish  leaseholds,  the  court  orders,  under  sect.  55, 
notices  to  be  given  to  the  persons  interested,  and 
those  persons  happen  to  reside  in  Ireland,  the 
notices  may  be  served  on  them,  in  the  manner 
adopted  for  nerviee  of  notices  on  persons  interested 
who  are  resident  in  England. 

The  question  in  this  case  was,  whether  or  not  a 
notice  of  disclaimer  by  a  trustee  of  leaseholds  in 
Ireland  ought  to  be  served  on  certain  persons 
resident  in  Ireland. 

The  bankrupt  was  the  assignee  of  an  original 
lessee  of  an  Irish  leasehold,  and  both  the  original 
lessee  and  his  landlord  resided  in  Ireland,  while 
the  sub-lessee  resided  in  England.  The  trustee 
under  the  bankruptcy  wished,  under  the  pro- 
visions of  sect.  55,  to  disclaim  the  Irish  leasehold. 

The  registrar  directed  notice  of  disclaimer  to  be 
served  on  the  persons  resident  in  Ireland,  but 
referred  the  matter  to  the  court  to  decide  as  to 
whether  or  not  such  service  was  valid. 

Brooke  Little  for  the  trustee. — ^This  is  a  point  of 
practice  which  the  registrars  wish  to  be  settled,  as 
they  differ  in  the  view  they  take.  By  sect.  55  a 
trustee  in  bankruptcy  can  disclaim  onerous  pro- 
perty, but  by  sub-sect.  (3),  "  a  trustee  shall  not 
oe  entitled  to  disclaim  a  lease  without  the  leave 
of  the  court,  except  in  any  cases  which  may 
be  prescribed  by  general  rules,  and  the  court 
may,  before  or  on  granting  such  leave,  require 
such  notices  to  be  given  to  persons  interested 
...  as  the  court  thinks  just."  By  sect.  168 
"property"  includes  land  and  every  descrip- 
tion of  property  whether  real  or  personal  and 
whether  situate  in  England  or  elsewhere.  The 
words  "or  elsewhere"  are  not  in  the  Act 
of  1869.  By  sect.  117  a  disclaimer  in  England 
takes  effect  in  Ireland.     In  this  case  no  pro- 

(a)  B«>porteA  by  J.  B.  Tntcin,  Baq.,  Banli>tar«t-lM. 
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ceedings  could  be  taken  against  the  parties 
whom  it  is  proposed  to  serre ;  all  that  this  is  done 
for  is  to  give  tnem  an  opportunity  of  cominG:  over 
and  showing  cause : 

Re  Nathan,  Newman,  and  Co.,  56  L.  T.  Bep.  fT.  S. 
95;  35Cli.  Div.  1. 

If  we  cannot  serve  them,  all  power  of  disclaiming 
in  England  or  Scotland  is  gone. 

Cave,  J. — ^In  ^lis  ca«e  the  question  arose  as  to 
whether  or  not  a  notice  of  disclaimer  ought  to  be 
served  on  certain  persons  resident  in  Ireland. 
My  attention  was  drawn  to  a  previous  decision  of 
my  own,  the  disbinction  between  which  and  this 
case  is,  that  in  the  previous  case  it  was  obvious 
that  the  notice  was  leading  to  proceedings  against 
the  person  to  be  served  afiecting  his  rights,  and 
whicn  would  make  bim  liable  to  the  adjudication 
of  the  court,  and  to  obey  its  order.  In  point  of 
fact,  he  was  to  be  brought  in  as  a  defendant 
within  the  jurisdiction  of  the  court.  I  held  that 
the  notice  could  not  be  served,  as  there  is  no 
section  or  rule  in  the  Bankruptcv  Act  which 
enables  notices  to  be  served  out,  of  the  jurisdic- 
tion in  such  cases.  Under  the  Judicature  Act  a 
writ  may  be  served  out  of  the  jurisdiction,  but  under 
the  Bankruptcy  Act  there  is  no  such  power,  and 
a  notice  of  motion  is  substituted  for  proceedings 
in  an  action.  In  the  previous  case  it  is  true  there 
was  no  way  of  serving  the  notice,  but  the  trustee 
could  issue  a  writ  and  get  leave  to  serve  it  on  a 
person  abroad,  and  the  only  point  was  whether  he 
was  driven  to  his  writ  or  could  proceed  by  notice  of 
motion.  This  is  a  difierent  state  of  things  here ; 
no  relief  is  sought  against  these  persons,  and  so 
no  writ  could  be  issued  and  served.  In  the 
ordinary  discharge  of  the  duties  cast  upon  it  by 
the  Bankruptcy  Act,  the  court  is  asked  to  give 
leave  to  a  trustee  to  disclaim  a  lease,  and  it 
requires  certain  notices  to  be  given  to  persons 
interested  in  order  that  all  the  circumstances 
may  be  before  them,  and  that  they  may  come 
before  the  court  and  be  heard;  but  no  remedy  is 
given  personally  against  a  persjn  so  served  with 
notice,  not  even  costs.  The  object  is  simply  that 
those  who  are  interested  may  come  and  protect 
their  interests  if  necessary.  Under  these  circum- 
stances I  am  of  opinion  that  this  case  is  not 
within  the  rule  I  laid  down  before,  and  I 
think  that  notice  may  be  and  ou^ht  to  be  served 
on  the  parties  named  who  are  in  Ireland,  and 
that  the  distinction  between  this  and  the  previous 
case  which  was  pointed  out — the  one  is  merely  a 
notice  to  a  person  to  come  if  he  wishes,  and  the 
other  is  a  notice  to  a  person  where  something 
personal  is  sought  against  him — is  correct.  I  order 
that  the  notices  be  served  in  the  ordinary  way, 
i.6.  the  same  way  as  that  adopted  in  England. 

Solicitors  for  the  applicant,  Peacock  and 
Qoddard, 


PROBATE,  DIVOBCB,  AND  ADMIRALTY 
DIVISION. 

DIVOBCB  BUSINESS. 
Nov.  12, 13,  and  16, 1886. 
(Before  Bctt,  J.) 
Scott  (falsely  called  Sebright)  v.  Sebeight.  (a) 
Nullity    of    marriage — PraMd — Duress — Mental 
prostration — Incapacity  to  resist  coercion — Want 
of  consent — Decree. 
A  marriage  must  he  tested,  as  to  its  validity,  in 
the  same  manner  as  any  other  contract ;  and, 
aUhoitgh  public  policy  requires  that  a  marriage 
shall  not  be  lightly  set  aside,  yet,  if  one  of  the 
parties  th.ereto  has  been  coerced  or  induced  to 
enter  into  it  by  means  of  duress  or  fraud,  the 
marriage  wUl  be  declared  nuU  and  void. 
It  is  not  necessary  that  the  coercion  or  threats 
should  be  such  as  a  perfon  of  ordinary  physical 
m,ental  stability  would  be  eapalile  of  resisting ; 
if  either  party  is  mentally  incapable  of  resisting 
improper  pressure,  there  i*  no  consent  stuJi  as 
the  law  requires  for  the  contracting  of  a  valid 
marriage. 
The  petitioner,  Lena  Mary  Scott  (otherwise  Lena 
Mary  Sebright),  a  young    woman    now   nearly 
twenty-three  years  of  age,  became  entitled,  on 
attaining  her  majority,  to  a  sum  of  26,000Z.  in 
actual  possession.     She  also  had  a  reversion  to  a 
further  considerable  sum,  expectant  on  the  death 
of  her  mother. 

In  1878  she  became  acquainted  with  the 
respondent,  Arthur  Edward  Sanders  Sebright, 
who  made  her  an  offer  of  marriage,  which  she 
declined. 

In  1880  or  1881  he,  for  the  second  time,  pro- 
posed marriage,  which  she  again  declined. 

In  1883  the  offer  was  again  renewed,  and  this 
time  she  Eu;cepted  him.  He  gave  her  a  diamond 
engagement  ring,  which  she  afterwards  returned 
to  him,  at  his  reauest,  the  respondent  saying  to 
her  that  he  would  otherwise  be  prosecuted  for 
fraud  by  the  jeweller  from  whom  he  had  obtained 
it.  The  petitioner  then  said  she  did  not  wLsh  to 
be  engaged  to  him  any  longer. 

About  the  end  of  Feb.  1885,  a  few  days  after 
the  petitioner  came  of  age,  she  saw  the  respon- 
dent again,  and  he  asked  her  to  renew  the  engage- 
ment, but  she  refused. 

An  aiinouncement  then  appeared  in  a  news- 
paper to  the  effect  that  he  was  going  to  be 
married  to  the  petitioner.  The  petitioner's 
mother  taxed  him  with  causing  the  insertion, 
and  he  admitted  it.  The  petitioner's  mother 
thereupon  reauested  him  to  leave  the  house. 

By  her  mother's  advice  she  executed  a  settle- 
ment of  her  property  upon  herself,  and  appoints^ 
two  trustees. 

In  March  1885  the  respondent  had  brought  her 
a  paper  to  sign,  saying  she  would  never  hear  any 
more  of  it  if  she  signed  it,  and  that  she  would  not 
be  held  responsible  for  it. 

In  June  1885  the  petitioner,  her  two  trusteed, 
and  the  respondent  met  by  appointment,  and  it 
was  arranged  that  the  petitioner  and  respondent 
shonld  not  meet  for  six  months,  but,  at  the  respon- 
dent's request,  he  was  allowed  to  write  to  her. 

Between  that  date  and  the  end  of  the  year  1885 
the  petitioner  accepted  several  bills  of  exchange 
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ifhich  the  reBpondent  sent  to  her  for  signatore. 
One  of  the  persons  -who  had  discounted  these  bills, 
the  sum  total  of  which  was  33252.,  subsequently 
issued  a  writ  against  her,  and  nnothnr  threatened 
to  do  so,  and  they  said  they  would  make  her  a 
bankrupt  if  she  did  not  find  the  money  to  meet 
the  bills  due  and  falling  due.  The  respondent 
sent  her  drafts  of  letters,  which  he  told  ner  she 
iras  to  write  in  answer  to  the  bill-disconnterB' 
applications  and  threats. 

The  anxiety  produced  by  these  demands  and 
threats  caused  her  health  to  become  seriously 
impaired,  and  so  prostrated  her  mentally  and 
physically  as  to  render  her  incapable  of  resisting 
coercion. 

Sometime  in  Dec.  1885  the  respondent  asked 
the  petitioner  to  meet  him  at  Hampton  Court, 
to  be  married.  She  promised  to  do  so,  as  she  was 
very  frightened  of  him.  She  did  not,  however, 
keep  the  appointment. 

On  the  28th  Dec.  the  respondent  called  at  her 
mother's  residence  at  Walton-on-Thames.  The 
petitioner  saw  him.  He  cursed  her,  and  said  that, 
if  she  did  not  marry  him,  he  would  ruin  her,  and 
irould  accuse  her  to  her  mother  and  in  every  draw- 
ing-room in  London  of  having  been  seduced  by  him. 
Her  mother  was  dangerously  ill  at  that  time. 

The  respondent  told  the  petitioner  he  had  made 
arrangements  for  their  marriage  to  take  place 
on  a  certain  day. 

The  petitioner  called  on  a  lady  friend,  and  asked 
her  to  prev'ent  it.  This  lady  told  the  respondent 
ehe  would  not  allow  it  to  take  place  then.  The 
petitioner  remained  at  that  house  till  it  was  too 
ute  to  go  to  the  registry  that  day. 

The  petitioner,  early  in  Jan.  1886,  called  on  one 
of  the  money-lenders,  who  were  threatening  pro- 
ceedings against  her,  and  he  told  her  he  would 
settle  the  bills  if  she  married  the  respondent. 
She  said  she  did  not  wish  to  do  so.  He  told  her 
he  would  not  settle  unless  she  did. 

On  the  29th  Jan.  she  promised  the  respondent 
to  meet  him  the  nest  day.  She  did  so  ;  he  took 
her  to  a  registrar's  office,  and  told  her  he  was 
going  to  marry  her.  He  threatened  to  shoot  her 
if  she  showed  any  sign  before  the  registrar  that 
she  was  not  acting  of  her  own  free  will. 

The  ceremony  was  performed,  but  the  marriage 
was  never  consummated, .  the  respondent  leaving 
the  petitioner  at  the  street  door,  saying  she  could 
go,  as  he  had  got  all  he  wanted. 

The  rest  of  the  material  facts  are  set  out  in  the 
judgment. 

The  Attorney -General  (Sir  B.  Webster),  Dr. 
Tristram,  Q.O.,  Pollard,  and  Staiham  for  the 
petitioner. — A  marriage  contract,  apart  from  the 
religious  ceremony,  must  be  dealt  with  on  the 
same  principles,  and  can  be  set  aside  for  the  same 
reasons,  as  other  contracts.  There  must  be  a 
consent,  with  all  the  incidents  of  such  consent, 
and  cohabitation  among  tbem.  If  no  future  co- 
habitation was  intended  by  one  of  the  parties,  it 
bears  strongly  in  forming  an  opinion  on  tne  nature 
of  the  consent.  Misrepresentation  that  marriage 
is  the  only  means  of  avoiding  any  great  and 
impending  danger;  mental  agony  caused  by 
undue  influence  and  improper  pressure ;  fraud  or 
duress,  are  all  sufficient  to  render  the  consent 
nugatory  and  the  contract  void.    He  cited 

Tum«r  T.  Meyers  (falsely  called  Tumtr),  1  Bagg. 
Cons.  414; 


Harford  r.  JHorris,  2  B.agg.  Cons.  423 : 

Porttmouth  V.  Portsmouth,  1  Ha^.  Eooles.  855 ; 

Wilkiruon  v.  Wilkinson,  4  Xotea  of  Cases  297 ; 

Be  FUld't  Marriage  Bill,  2  H.  of  L.  Caa.  48 ; 

Hull  T.  Evil,  17  L.  T.  Bep.  0.  S.  2S5 ; 

Horrod  v.  Harrod,  1  E.  &  J.  4 ; 

Hancock  (falsely  called  Peaty)  v.  Peaty,  16L.  T. 

Eep.  N.  S.  182;  L.  E«p.  1  P.  &D.  835j 
MaoQneen's  Divorce  Practice ; 
Bishop  on  Marriage  and  Divorce,  5th  edit.,  n.  195, 
210,  211. 
^e  Solicitor-General  (Sir  E.  Clarke), Irtienwdfc, 
Q.C.,  Searle,  and  Bose-Innes,  for  the  respondent, 
offered  no  opposition. 

Nov.  16.  —  Butt,  J. — The  petitioner  seeks  a 

declaration  of  the  nullity  of  her  marriage  alleged 
to  have  been  solemnised  at  the  registry  office  in. 
South  Andley-street,  on  the  30th  Jan.  1886,  on 
the  ground  of  fraud  and  duress.  The  petitioner 
also  alleges  that  the  marriage  was  never  consum- 
mated. The  respondent  in  his  answer  denies  the 
charges  made  in  the  petition,  and,  by  way  of 
counter-claim,  asks  for  a  decree  for  the  enforce- 
ment of  his  conjugal  rights.  The  claim  of  the 
petitioner  to  the  relief  prayed  is  based  on  the 
allegation  that,  owing  to  the  circnmstancee  in 
which  she  was  placed  by  the  conduct  and  acts  of 
the  respondent,  by  the  deceit  practised  upon  her, 
and  by  the  fear  with  which  she  was  inspired,  the 
petitioner  was  not  a  free  agent  when  she  went 
through  the  ceremony  in  question,  and  that  there 
was  consequently,  no  valid  consent  on  Ler  part 
to  the  contract  of  marriage.  The  courts  of  law 
have  always  refused  to  recognise  as  binding  con- 
tracts to  which  the  consent  of  either  party  has 
been  obtained  by  fraud  or  duress,  and  the  validity 
of  a  contract  of  marriage  must  be  tested  ana 
determined  in  precisely  the  same  manner  as  that 
of  any  other  contract.  True  it  is,  that  in  con- 
tracts of  marriage  there  is  an  interest  involved 
above  and  beyond  that  of  the  immediate  parties. 
Public  policy  requires  that  marriages  should  not 
be  lightly  set  aside,  and  there  is,  in  some  cases, 
the  strongest  temptation  to  the  parties  more 
immediately  interested  to  act  in  coUnsion  in 
obtaining  a  dissolution  of  the  marriage  tie.  These 
reasons  necessitate  great  care  and  circumspection 
on  the  part  of  the  tribunal,  but  they  in  no  wise 
alter  the  principle  or  the  grounds  on  which  this, 
like  any  other  contract,  may  be  avoided.  It  has 
sometimes  been  said  that,  in  order  to  avoid  a 
contract  entered  into  through  fear,  the  fear  mnst 
be  such  as  would  impel  a  person  of  ordinary 
courage  and  resolution  to  yield  to  it.  I  do  not 
think  that  is  an  accurate  statement  of  the  law. 
Whenever  from  natural  weakness  of  intellect  or 
from  fear — whether  reasonably  entertained  or  not 
^-either  party  is  actually  in  a  state  of  mental 
incompetence  to  resist  pressure  improperly 
brought  to  bear,  there  is  no  more  consent  than  in 
the  case  of  a  person  of  stronger  intellect  and 
more  robust  courage  yielding  to  a  more  serious 
danger.  The  difficulty  consists,  not  in  any 
uncertainty  of  the  law  on  the  subject,  but  in  its 
application  to  the  facts  of  each  individual  case. 
"The  question  here  is,  whether  the  facta  disclosed 
in  evidence  bring  this  case  within  the  mle. 
The  petitioner  is  a  young  lady,  who  attained  the 
age  of  twenty-one  m  Feb.  1885.  It  is  not  sufl- 
gested  that  she  is  what  is  called  a  person  of  weak 
mind,  but  it  is  alleged  that  circumstances  to  which 
I  am  about  to  advert  had,  in  the  latter  end  of  1885 
and  the  beginning  of  1886,  so  affected  her  health 
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as  to  produce  a  mental  condition  wholly  abnormal. 
Five  or  six  years  ago  she  made  the  acquaintance 
of  the  respondent,  a  man  some  few  years  older 
than  herself.  Soon  after  the  acquaintance  began 
he  made  her  a  proposal  of  marriage,  which  was 
refused.  Subsequently,  however,  they  did  become 
en^ged,  and  although  there  were  periods  during 
which  there  was  an  interruption  of  the  relations 
which  her  acceptance  of  his  oSer  had  created,  the 
engagement  was  never  actually  broken  off.  The 
yonng  lady,  on  coming  of  age,  was  entitled  to  a 
sum  of  26,000J.,  and  she  had  a  reversionary  interest 
in  a  considerable  sum  beyond  that  amount.  Acting 
on  her  mother's  advice,  in  the  month  of  June  1885 
she  made  a  settlement  of  her  property  upon 
tmstees  for  her  own  benefit.  In  March  1885,  a 
month  after  the  petitioner  came  of  age,  the  respon- 
dent, who  was  in  pecuniary  difiBculties, induced  her 
to  pat  her  name  to  a  bill  of  exchange  for  5002.  for 
his  accommodation.  It  is  needless  to  say  that 
this  was  concealed  from  her  mother  and  her 
friends.  Other  transactions  of  a  similar  nature 
followed  in  the  summer  and  autumn  of  the  same 
year,  until,  in  the  month  of  December,  she  had 
incurred  liabilities  on  the  respondent's  behalf,' and 
entirely  for  his  aoDommodation,  to  the  amount  of 
33252.  The  bills  of  exchange  appear  to  have  been 
discounted  for  the  respondent  by  two  persons  of 
the  names  of  Williams  and  Lee.  As  is  commonly 
the  case  with  men  in  the  respondent's  circum- 
Btances,  he  was  profuse  in  his  assurances  that 
these  transactions  were  little  more  than  matters 
of  form,  and  that  the  petitioner  would  never  hear 
more  of  the  matter.  As  is  also  common  in  such 
cases,  he  never  provided  one  sixpence  to  meet  his 
liability  on  the  oills,  and  in  the  result  the  peti- 
tioner was  pressed  for  payment  by  Lee  and 
TVilliams,  by  one  or  both  of  whom  writs  were 
issued  against  her  and  bankruptcy  proceedings 
threatened.  It  is  not  matter  of  surprise  that  a 
yonng  and  inexperienced  girl  so  situated  should 
nndergo  mental  suffering  sufiBciently  acute  to 
impair  her  bodily  health.  To  such  a  person  writs 
and  bankruptcy  summonses  may  well  appear 
endued  with  unknown  terrors.  In  the  present 
instance,  it  is  alleged  that  the  worry  and  aistress 
to  which  the  petitioner  was  subjected  resulted 
in  such  a  degree  of  prostration,  bodily  and 
mental,  as  to  render  ner,  if  not  incapable 
of  exercising  her  reason,  at  all  events  unable 
to  resist  constraint  and  pressure  brought  to  bear 
on  her  by  others  for  their  own  ends.  There  is 
certainly  abundant  testimony  to  the  condition  to 
which  the  petitioner  had  gradually  been  brought 
by  the  end  of  the  year  1885.  Inirses,  friends, 
doctors,  concur  in  describing  the  marked  altera- 
tion that  had  taken  place,  and  Mr.  Izod,  the 
medical  adviser  of  the  family,  appears  to  have 
entertained  the  most  serious  apprehensions,  for  he 
told  her  mother  that  unless  the  petitioner's  con- 
dition improved  melancholia  would  ensue.  Pro- 
bably the  most  conclusive  evidence  of  this  young 
lady  s  condition  is  furnished  by  three  letters, 
which  she  wrote  to  a  friend — ^Mr.  Guedalla,  a 
solicitor — in  the  middle  of  January  of  this  year. 
They  are  too  long  and  incoherent  to  read  in 
extenso,  but  the  following  extracts  are  a  fair 
sample  of  their  contents:  "My  dear  Mr.  Guedalla, 
I  am  writing  you  in  the  greatest  distress,  and  I 
know  I  can  depend  on  your  honour  as  a  gentle- 
man never  to  mention  a  word  of  what  I  say  in 
this  letter.    I  know  I  can  depend  on  yon  to  do 


this,  and,  for  God's  sake,  save  me  from  the  ruin 
that  stares  me  in  the  face.  I  have  been  got  into 
a  terrible  mess,  and,  for  God's  sake,  save  me. 
For  the  friendship,  dear  Mr.  Guedalla,  you  have 
always  had  for  us,  do  listen  to  me.  Will  you 
lend  me  20002.  P  I  am  nearly  mad.  I  will  tell 
you  everything  when  I  come  back  to  Loudon ; 
only,  for  God's  sake,  save  me  from  disgrace.  Yon 
are  the  only  person  I  can  trust ;  for  Heaven's  sake 
do  this  for  me,  and  charge  me  any  per  cent,  you 
like,  but  pray  save  me.  In  a  few  days  I  shall  bo 
ruined,  as  I  do  not  like  going  to  anybody  else  for 
help.  You  are  the  only  man  I  can  trust.  For 
Heaven's  sake,  Mr.  Guedalla,  do  this.  I  shall  be 
thankful  to  yon  all  the  rest  of  my  life.  .  .  . 
I  have  not  slept  for  nearly  a  fortnight.  I  am 
nearly  wild.  Pray,  pray,  be  kind,  and  lend  it  to 
me  for  a  year,  and  charge  me  any  per  cent.,  but 
for  heaven's  sake,  lend  it  to  me.  .  .  .  Three 
month  or  a  little  more  ago,  I  signed  two  bills  for 
Mr.  Sebright  (I  rely  on  you  never  to  tell  him  I 
have  told  you  till  I  see  you  in  about  a  week). 
When  I  signed  them,  I  did  so  because  he  asked 
me  to,  and  I  was  stupid  enough  to  do  it,  and  he 
promised  me  most  faithfully  to  meet  them  when 
they  came  due.  To  my  horror,  he  did  not,  and 
one  is  a  good  deal  overdue  for  10002.  to  a  '  Mr. 
Williams,'  in  George-yard,  Lombard-street,  but 
he  is  very  nice  about  it,  and,  as  a  favour  to  me, 
says  he  will  wait  till  the  30th.  They  served  me 
with  a  writ  and  everything,  and  I  was  nearly 
mad.  -Then  the  other  became  due  last  Wednesday, 
and  the  man,  Mr.  Lee,  has  written  me  such  a  rude 
letter — I  do  not  wonder  at  it — and  the  next  thing 
will  be  he  will  serve  me  with  a  writ,  too.  I  am 
nearly  distracted.  I  own  I  ought  never  to  have 
done  it,  but  pray  help  me,  for  the  love  of  Heaven. 
I  would  not  have  mother  know  for  anything,  and 
it  is  hard,  as  I  am  fond  of  Mr.  Sebright.  Only 
help  me,  and  I  will  thank  you  all  the  rest  of  my 
life.  For  Heaven's  sake  don't  let  him  serve 
me  with  a  writ,  for  it  is  bound  to  be  known, 
and  then  I  shall  be  rained.  I  want  the  20002. 
to  pay  them  both  right  off,  as  Mr.  Lee's  is 
really  10002.,  and  Williams'  is  20002.,  and  I  shall 
go  mad  if  I  have  a  week's  more  of  this  awful 
worry.  You  will  see  that  I  am  in  the  direst  need. 
I  implore  you,  you  have  a  kind  heart,  to  save  me, 
dear  Mr.  Guedalla — for  Heaven's  sake,  save  me, 
you  will  see  how  I  am  pushed.  .  .  .  The  bill 
was  presented  last  Wednesday.  He  will  serve 
me  with  a  writ.  Oh,  what  am  I  to  doP  God 
knows.  Fray  help  me  and  lend  it  to  me.  I  pray 
of  you  to  help  me  and  lend  me  the  money.  I  am 
nearly  mad  with  anxiety  and  worry.  For  God'a 
sake  be  kind  and  help  me.  ...  I  am  so 
grieved  that  he  should  think  it's  me  who  has 
done  this  dirty  action  intentionally  for  anything ; 
for  God's  sake,  Mr.  Guedalla,  if  you  have  any 
friendship  for  me,  save  me,  now  you  see  the 
position  I  am  placed  in.  For  Grod's  sake  send  to 
Lee,  and  ask  him  not  to  send  a  writ  to  me,  ask 
him  to  send  it  to  you  for  me.  Oh  Grod !  I  am 
nearly  mad  with  agony.  .  .  .  God  knows  what 
I  am  to  do  ;  you  will  see  no  wonder  I  am  ill  and 
wretched,  and  nearly  mad  from  despair.  Can't 
you  think  of  anyone  who  would  lend  it  to  me,  if 
Mr.  Rose  won't,  to  save  me  ? — for  if  I  can't  get  it 
you  know  I  Twasti  marry  him ;  he  says  he  can't 
and  won't  even  try  and  get  the  money  unless  I  do 
so.  You  will  be  able  now  to  understand  my  feel- 
ings.   I  am  nearly  driven  wild :  don't  you  be 
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cross  to  me  as  well.  I  have  nobody  to  confide 
my  troubles  in  but  you,  as  I  never  want  anyone 
else  to  know  how  disgracefully  he  has  behaved  to 
me.  Pray  do  not  take  ofPence  at  anything  I  say. 
I  do  not  mean  it,  but  make  a  little  excuse  for  me 
in  this  terrible  position  I  am  placed  in.  It's 
simply  eating  my  heart  out ;  you  will  now  see 
how  nearly  desperate  I  am  driven."  I  have  read 
but  a  small  portion  of  these  letters.  The  parts 
omitted  are  but  a  repetition,  again  and  again 
reiterated,  of  the  expressions  of  agony  and  the 
appeals  for  help.  It  should  not,  however,  be 
forgotten  that  tbe  very  iteration  of  thcRe  piteous 
appeals  is  in  itself  an  indication  of  the  mental 
condition  of  the  writer.  No  one,  I  think,  could 
hear  those  letters  read  without  asking  himself 
whether  there  was  not  something  weighing 
on  the  mind  of  the  writer  beyond  the  mere 
pecuniary  difiicnlt^.  On  turning  to  the  parti- 
culars delivered  in  this  action,  I  find  the 
following  allegation :  "  That  the  respondent 
frequentlv  threatened  the  petitioner  that  unless 
she  would  marry  him  he  would  accuse  her 
to  her  mother,  and  in  every  drawing-room 
in  London,  of  having  been  seduced  by  him." 
On  this  part  of  the  case,  by  an  arrangement, 
as  I  understand,  between  counsel,  no  evidence 
had  been  offered.  I  do  not  complain  of  the  course 
taken,  but  it  appeared  to  me  that  to  decide  the 
question  of  the  validity  of  this  marriage  in 
ignorance  of  the  real  state  of  the  case  on  this 
point  would  be  to  proceed  in  the  dark,  and  I  felt 
it  my  duty  to  call  for  some  explanation.  The 
respondent  thereupon  went  into  the  witness-box 
and  stated,  on  his  oath,  that  no  impropriety 
between  himself  and  Miss  Scott  "had  ever 
occurred.     That  is   the   only  evidence  he  has 

given  in  this  case.  Assuming  this  to  be  true, 
e  is  entitled  to  the  credit  of  having  exhibited 
one  solitary  spark  of  good  feeling  in  the  course 
of  a  long  series  of  misdeeds  perpetrated  upon  a 
defenceless  girl — misconduct  for  which  it  would 
not  be  easy  to  find  language  of  adequate  repro- 
bation. The  matter  is  set  at  rest  by  other  evi- 
dence. At  the  end  of  March,  when  Lady  Scott 
first  knew  of  the  marriage,  she  insisted  on  an 
examination  of  the  petitioner  by  Dr.  Izod,  who 
found  her  to  be  virgo  intaeta.  Eliminate  this 
matter  from  the  case,  and  the  contents  of  the 
letters,  parts  of  which  I  have  read,  become  all 
the  more  inexplicable  on  any  theory  other  than 
that  they  were  the  production  of  a  mind  enfeebled 
by  disease.  Whether  the  cause  assigned  for  this 
condition  of  the  petitioner  is  adequate  or  not, 
is  immaterial.  The  fact  exists.  The  mental  and 
bodily  prostration  is  clearly  established,  and  it  is 
all  important  when  we  come  to  consider  the 
events  which  followed.  It  appears  that  the 
holder  of  one  of  the  bills,  amounting  to  10002., 
had  agreed  to  give  the  petitioner  until  the  30th 
Jan.  to  pay  it,  intimating  that  he  would  wait  no 
longer,  but  would  make  her  a  bankrupt  if  she 
did  not  pay  then.  The  respondent  had  told  her 
that  the  only  way  out  of  hei  difficulty  was  to 
marry  him  ;  that  the  marriage  would  enable  him 
to  make  arrangements  with  Lee  and  Williams 
which  would  free  her  from  further  molestation ; 
but  that,  if  she  refused  to  marry  him,  he  would 
not  even  try  to  make  such  an  arrangement.  He 
added  that,  if  she  did  so  refuse,  he  would  ruin 
her.  On  one  of  the  last  days  of  January,  and 
therefore  very  shortly  before  the  day  the  marriage 


ceremony  was  performed,   the  respondent   sent 
the  petitioner  to  the  office  of  one  Arthur  Burr, 
who  is  described  as  an  insurance  agent.    Burr 
told  her  that  he  would  "  settle  the  bills "  if  she 
would  marry  Sebright,   but,   unless  she  did  so, 
he   would    not   help   her.      On   the    29th   Jan. 
the    petitioner,    at    the    respondent's    request, 
visited    him    at    his    office    in    Great    Greorge- 
street    on  the  subject    of    the    bills.      In    the 
course    of    that    interview,    Williams    came    in 
and  told  the  petitioner   that,  unless    the   bills 
were  paid,  he  would  make  her  a  bankrupt  the 
next  week.    That  same  evening  the  respondent 
wrote  to  the  petitioner,  asking  her  to  meet  him 
next  day  at  the  comer  of  Mount-street,  about  the 
bills.     She  went  accompanied  as  far   as  Bond- 
street  by  Mrs.  Butler,  who  had  been  engaged  to 
nurse  her  mother  in  her  illness.    The  following  is 
the  petitioner's  evidence  of  what  occurred  on  that 
occasion :  "  I  met  him  at  the  comer  of  Mount- 
street  next  morning.    Emma  Butler  was   with 
me.    I  left  her  in  a  shop  in  Bond-street,  and  met 
respondent  there.    I  went  in  a  cab.    Respondent 
stopped  the  cab  and  got  in.    He  asked  me  to 
shake  hands  with  him,  and  I  would  not.    He  had 
told  the  cabman  where   to  go,  when  he  got  in. 
The  cab  stopped  in  South  Audle^-street  at  the 
registry-office.    He  took  me  upstairs  by  the  arm. 
He  grasped  my  arm.    I  was  nearly  mad.    I  had 
no  notion    I  was  going  into  a  marriage  office. 
Count  Yalhermay  was  there.    I  had   seen  him 
before.    I  did  not  like  him.    Respondent  said  to 
me  he  had  brought  me  there  to  marry  me  that 
morning.    I  said  I  wished  to  go  out  of  the  room. 
Count  Yalhermay  stood  at  the  door,  and  said  I 
should  not  leave.    Respondent  said,  if  I  did  any- 
thing to  show  that  I  was  not  acting  of  my  own 
free  will,  he  would  shoot  me.    He  had  pointed  a 
pistol  at  me  before,  in  May  1885.     Some  people 
then  came  into  the  room.    They  spoke  to  me, 
but  I  don't  know  what  they  said.   I  was  standing 
with  my  back  to  respondent.    The  ring  was  put 
on  my  finger  by  respondent,  and  I  threw  it  away. 
It  never  was  over  my  knuckle.    They  asked  me 
to  take  off  my  glove.    I  refused.    They  ordered 
me  to,  and  I  did.     I  was  going  out  of  the  room. 
Respondent  called  me  back,  and  said  I  was  to  sign 
my  name.    He  said  if  I  did  not  come  back  and 
behave  properly,  he  would  ruin  me.    I  think  he 
took  hold  of  my  arm  and  brought  me  back.    I 
would  not  speuc  to  Count  Yalhermay.     I  was 
afraid  of  respondent;   he  used  to  threaten  me 
dreadfully.    It  was  certainly  not  my  wish  to  go 
through  the  ceremony  of  marriage  with  respon- 
dent.   I  would  not  have  done  so  but  for  what  he 
said.    1  signed  the  book.    He  was  knocking  my 
arm  the  whole  time  to  make  me  sign.    I  went 
downstairs.    Respondent  accompanied    me.    At 
the  bottom  of  the  stairs  he  told  me  to  go,  he  had 
got  all  he  wanted  out  of  me.    I  got  into  a  cab, 
and  went  back  to  the  nurse.    I  don't  know  what 
state  I  was  in.    I  have  only  seen  the  respondent 
twice    since.     I   have    never   lived   witn    him. 
The  mairiage  has  never    been    consummated." 
The  superintendent  registrar  of  marriages  was 
next  called.    It  appears  that  he  did  not  enter  the 
room  until  after  they  were  all  there,  and,  of  course, 
he  heard  no  threats  uttered;  but  his  evidence, 
which  is  not  in  entire  accord  with  that  of  the 
petitioner,  is  strongly  corroborative  of  her  state- 
ment on  some  material  points.    With  regard  to 
the  petitioner's   appearance  and  demeanour,  he 
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gajB :   "  She  nndonbtedly  showed    that   she  had 
some  difference  with  the  respondent.    She  seemed 
rather  excited.    She  was  tapping  her  foot  in  a 
temper,  or  as  if  she  was  annoyed."     Farther,  on 
he  says :  "  She  had  her  head  half  averted  from 
the  respondent  all  the  time,  like  a  lady  who  was 
annoyed.     She  took  the  ring  oS,  and  threw  it  on 
the  gpronnd  in  a  violent  manner."    Mrs.  Bntler 
was  afterwards  called,  and  stated  as  follows  :  "  On 
the  29th  Jan.  the  petitioner  asked  me  to  go  for  a 
walk  with  her.    I  went,  and  in  Bond-street  she 
told  me  she  had  to  see  a  man  abont  money  just  at 
the  corner  of  the  street,  that  she  would  not  be 
absent  more  than  five  minntes.     She  was  absent 
about  twenty  minntes  or  half>an-hoar.     She  came 
back  very  excited,  and  crying  very  much.     She 
refused  to  tell  me  what  was  the  matter,  but  said, 
'  If  yon  hear  of  my  doing  anything  dreadfnl,  you 
will  know  I  was  not  in  my  right  mind.'  "    These 
are  the  facts  of  the  case  as  sworn  to  by  the  peti- 
tioner and  the  witnesses  on  her  behalf,  and  no 
evidence   was    offered   in    contradiction.      The 
Solicitor- General  explained  the  non-appearance 
of  the  respondent  in  the  witness-box  (except  for 
the  purpose  of  making  the  one  statement  I  have 
mentioned)  by  siyinp;  that,  whatever  his  desire  to 
establish    the  validity  of  the  marriage  and  to 
retain   this    lady  as   his  wife  may  at  one  time 
have  been,  her  evidence  in  court  and  the  dislike 
she  has  manifested  for  him,  have  naturally  made 
the  respondent  indifferent  on  the  subject  now. 
1^0  donbt  there    is  force  in  these  observations. 
On  the  other  hand,  there  is  much  in  the  evidence 
which  no  man  possessed  of  one  particle  of  self- 
respect  would  allow  to  pass  uncontradicted,  if  he 
were  able  to  contradict  it.    He  is  charged  with 
conspiring  with  others  to  force  this  young  lady 
into  a  marriage  with  himself,  which  he  knew  to 
be  repugnant  to  her  feelings,  tor  the  sole  purpose 
of  enabling  him  to  raise  money.    He  is  charged, 
in  furtherance  of  that  scheme,  with  allowing  ner 
to  be   harassed  and  persecuted  to  the  verge  of 
despair  to    the   serious  palpable  injury  to   her 
health;  with    inveigling  her  into  the    registry- 
o£Bce,  and  with  having  in  that  ofiSce  threatened 
her  life  if  she  showed  the   least  sign  of   oppo- 
sition  to   his   wishes.      Yet,  in   answer  to  tnis, 
he    offers   not    one    word   of   contradiction,   of 
explanation,  or  of  excuse.    This,  in  the  course 
of    an    ordinary    contention    between    the   two 
parties    to    a    buit,  would    be  conclusive.      In 
the  present  instance  I   feel  that  it    places  me 
in  some  difficulty.     Of  the  existence  of  collu- 
sion between  the  parties   to  this  suit  —  collu- 
sion to  obtain  the  annulling  of  their  marriage  by 
misleading  the  court — I  have  no  suspicion ;  out  I 
am  in  some  doubt  whether  I  am  in  possession  of 
all  the  facts  which  shonld  be  made  known  to  me 
before  I  am  asked  to  decide  the  question  of  the 
validity  of  that  marriage.    Nevertheless,  I  must 
act  on  the  evidence  before  me.    On  that  evidence 
I  have  come  to  a  clear  conclusion.    It  is  that, 
long  before  the  ceremony  of  marriage  was  gone 
through,  the  feelings  of  this  young  lady  towards 
the  respondent  were  such  that,  of  her  free  and 
unconstrained  will,  she  never  would  have  married 
him ;  that  she  had  been  rednced  by  mental  and 
bodily  suffering  to  a  state  in  which  she  was  in- 
capable of  offering   resistance  to  coercion  and 
threats,  which,  in  her  normal  condition,  she  would 
have  treated  with  the  contempt  she  must  have 
felt  for  the  man  who  made  use  of  them ;  and  that, 
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therefore,  there  never  was  any  such  consent  on  her 
part  as  the  law  requires  for  the  making  of  a  con- 
tract of  marriage.  Such  being  the  case,  I  know 
of  no  consideration  consistent  with  justice,  or  with 
common  sense,  which  should  induce  me  to  hold 
this  marriage  binding.  I  declare  the  ceremony 
performed  at  the  registry-office  null.  I  pronounce 
in  favour  of  the  prayer  of  the  petition.  I  dismiss 
the  respondent's  counter-claim  for  the  enforce- 
ment of  conjugal  rights,  and  I  order  him  to  pay 
the  costs  of  the  suit. 

Solicitors  for  the  petitioner.  Tidy  and  Tidy. 

Solicitor  for  the  respondent,  T.  V.  Button. 


Wednesday,  Nov.  3. 1886. 
(Before  Butt,  J.) 
Bbook  v.  Bbook.  (a) 
Divorce — Pleading — General  alUgaiion  ofemeUy— 
No  partietUare — Evidence  of  actual  blows  «as< 
eluded — Amendment  of  pleadings. 
Evidence  of  an  act  of  aetaal  vU^ence  is  inadmistible 
at  the  trial,  where  only  gemeral  dUegoHons  of 
cruelty  have  been  alleged  in  the  petition,  ana 
where  no  order  for  partteulars  has  been  made. 
A  wiiE  presented  a  petition,  praying  for  the  dis- 
solution   of    her    marriage  on    the  grounds    of 
her  husband's  adultery,  cruelty,  and  desertion. 

The  crudty  alleged  in  the  petition  was  as  fol- 
lows : 

That  the  said  Jamea  Swift  Brook  was,  daring  all  the 
oohabitation,  freqnently  dmnk  and  treated  the   peti- 
tioner with  CTDelty.    That  he  wilfolly  disturbed  the 
petitioner  when  she  was  lying  in  ohild-bed,  and  that  he 
threatened  her  with  violence  and  injored  her  health. 
That  he  wilfolly  neglected  to  provide  her  and  her  chil- 
dren with  sufficient  food  and  clothing.    That  he  drew  a 
carving-knife  across  her  throat  and  caused  her  great 
fear. 
The  case  was  tried  before  Butt,  J.  without  a  jury. 
G.  A.  MiddleUm,  appeared  for  the  petitioner. 
Searle  for  the  respondent. 
The  petitioner,  in  the  course  of  her  evidence, 
was  asked  by  her  counsel   as  to  whether,  on  a 
certain  occasion,  her  husband  had  not  struck  her 
a  blow  in  the  face. 

SeaHe  objected.  —  The  petition  oontains  no 
charge  of  actual  blows  struck.  There  are  simply 
general  allegations  as  to  the  treatment  of  the 
petitioner  by  the  respondent. 

Middlelon  submitted  that  the  evidence  was  ad- 
missible. The  general  allegations  cover  it.  It  is 
only  an  amplification  of  them.  If  the  respondent 
intended  to  object,  he  should  have  asked  for  ]>ar- 
ticulars. 

Butt,  J. — A  man  ought  not  to  be  charged  with 
striking  his  wife  without  having  due  notice  of  it. 
There  is  nothing  about  blows  in  the  petition,  and, 
in  the  present  state  of  the  pleadings,  I  shall  not 
allow  this  evidence  to  be  given.  The  p>etition  may 
be  amended,  if  it  is  desired,  but  there  must  be  an 
adjournment,  if  the  respondent  so  wishes,  in  ordet 
to  give  him  an  opportunity  of  meeting  the  charge. 
The  best  course  will  be  to  order  particulars  to  oe 
furnished,  and  to  adjourn  the  further  hearing  for 
that  purpose. 

Solicitors  for  the  petitioner,  Few  and  Co, 
Solicitors   for  the  respondent,  Wynne-Baxter, 
Banee,  and  Meade. 

(a)  Beported  b;  H.  I>UBLBr-aB^ZBBBOOK,Iliq.,BarrIstar-aVXaw. 
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StOiictal  Committee  of  ^e  $rtbs  Council. 

June  23,  24,  28,  30,  cuid  July  21. 
(Present:  The  Bight  Hons.  Lord  Hobhouse,  Sir 
Baeites  Peacock,  Sir  Biceabs  Baogallat,  and 
Sir  BicHAEs  Couch.) 

The  Noeth-West   Teanspoetatio»   Coufaht  «. 
Beattt.  (a) 
ON  affeax  fbou  the  sufeeme  coubt  of  casasa. 
Company — Direcior — Shareholder — Bale  by  direc- 
tor to  eompany — Voting  power  of  shareholder. 
Although  a  director  it  precluded  from  entering  into 
engagements  in  which  his  personal  interest  may 
eonflict  with  that  of  the  eompany  of  which  he  u 
director,  yet  the  fact  that  he  is  a  director  will  not 
deprive  him  of  his  right  to  vote  as  a  shareholder 
at  a  meeting  of  the  company,  in  support  of  any 
resolution  which  he  may  dwm  favourable  to  his 
own  personal  interests. 
J,  H.  jB.  was  director  of  a  eompany,  and  at  a 
meeting  of  tha  directors  it  was  agreed  to  purchase 
for  the  com/pa/ny  a  steamship  which  belonged  to 
him.     Tlie  acquisition  of  a  steamer  was  essential 
for  the  conduct  of  the  company's  business,  and 
the  ship  in  question  was  wdl  adapted  for  their 
purposes,  ana  the  price  was  not  excessive  or  un- 
reasonable.    By  the  constitution  of  the  company, 
every  shareholder  had  a  vote  for  every  share 
standing  in  his  name,  and  J.  H.  B.  was  by  far 
the  largest  shareholder  in  the  company.      At  a 
general  meeting  of  the  company  a  resolution  to 
confirm  the  purchase  of  the  steamer  was  carried 
hy  the  votes  of  J.  S.  B. 
Held  {reversing  the  judgment  of  the  eowrt  below), 
that,  in  the  absence  of  any  oeidenee  of  frond  or 
collusion,  the  sale  could  not  he  set  aside. 
This  was  an  appeal    from  a  judgment  of  the 
Sapreme  Conrtof  Canada  (Bitclue,  C.J.,  Foumier, 
Henry,  Tascherean,  and  Grwynne,  JJ.),  who  had 
reversed  a  judgment  of  the  Court  of  Appeal  for 
the  Province  of  Ontario  (Hagarty,  C.J.,  Burton, 
and  Osier,  JJ.),   reversing  a  judgment  of  the 
Chancellor    of    Ontario    (Boyd)    in    an    action 
brought  by  the  respondent  against  the  appellants 
to  set  aside  the  purchase  of  a  steamer  called  the 
United  Empire  by  the  appellant  company. 

The  fiwrts  of  the  case  appear  fully  tram  the 
jadgment  of  their  Lordships. 

The  Aitom^-Ckneral  (Sir  E.  Webster,  Q.O.) 
and  Jeune  appeared  for  the  appellants. 

Sir  H.  Davey,  Q.O.  and  Bremner  for  the  resimn. 
dent. 

The  follawing  authorities  were  referred  to  in 
the  coarse  of  the  arguments : 

Pender  y.  LushingUm,  6  Ch.  Div.  70 : 

MaedougM  T.  Oordtnor,  S3  L.  T.  Bap.  N.  S.  521 ; 

lCh.I>iy.  18; 
Aberdan  Raihoay  Oomparm  r.  BlaUris,  1  Haoq.  461 ; 
Sz  parte  Laeay,  6  Vea.  685 ; 
Menier  v.  Hooper's  TeUgrafiK  Worls,  30  L.  T.  Bep. 

N.  S.  a09;  L.  Bep.  9  Ohui.  350 ; 
East  Pant  Du  Lead  Uining  Oowtpam/n  v.  ifsrry- 

weaOier.i  H.  A  M.  254 ; 
Const  y.  Harris.  1  Torn.  *  Bum.  406; 
Benson  t.  Heathcm,  1  Y.  A^  Coll.  Chan.  826; 
Mason  r.  Harris,  40  L.  T.  Bep.  K.  S.  644;  11  Ch. 

DiT.  97; 
Atwool  V.  Xerryvieather,  L.  Bep.  5  Eq.  464,  n. ' 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

(•)  Baponed  by  a  I.  MAUm,  bq,  BuitoUli  U  Iwr. 


July  21. — The  judgment  of  their  Lordships 
was  delivered  by 

Sir  Bichakd  Basgallat. — The  action,  in  which 
this  appeal  has  been  brought,  was  commenced,  on 
the  31  St  May  1883,  in  the  Cluuicery  Division  of  the 
High  Court  of  Justice  of  Ontario.  The  plainti^ 
Henry  Beatty,  is  a  shareholder  in  the  North-West 
Transportation  Company  Limited,  and  he  sues  on 
behalf  of  himself  and  all  other  shareholdws  in 
the  company,  except  those  who  are  defendants. 
The  defendants  are  the  company  and  five  share- 
holders, who,  at  the  commencement  of  the  action, 
were  the  directors  of  the  company.  The  claim  in 
the  action  is  to  set  aside  a  sale  made  to  the 
company  by  James  Hughes  Beatty,  one  of  the 
directors,  of  a  steamer  called  the  Tlnited  ETopire, 
of  which  previously  to  such  sale  he  was  sole 
owner.  The  general  principles  applicable  to  cases 
of  this  kind  are  well  estaDlished.  Unless  some 
provision  to  the  contrary  is  to  be  found  in  the 
charter  or  other  instrument  by  which  the  com- 
pany is  incorporated,  the  resolution  of  a  majority 
of  the  shareholders,  duly  convened,  upon  any 
question  with  which  the  company  is  lei^ly 
competent  to  deal,  is  binding  upon  the  minority, 
and  consequently  upon  the  company,  and  every 
shareholder  has  a  perfect  right  to  vote  upon  any 
such  question,  although  he  may  have  a  personu 
interest  in  the  subject-matter  opposed  to,  or 
different  from,  the  general  or  particular  interests 
of  the  company.  On  the  other  hand,  a  director 
of  a  company  is  precluded  from  dealing,  on  behalf 
of  the  company,  with  himself,  and  from  entering 
Into  engagements  in  which  he  has  a  personal 
interest  conflicting,  or  which  possibly  may  con- 
flict, with  the  interests  of  those  whom  he  is  bound 
by  fiduciary  duty  to  protect ;  and  this  rule  is  as 
applicable  to  the  case  of  one  of  several  directors 
as  to  a  managing  or  sole  director.  Any  snch 
dealing  or  engagement  may,  however,  be  affirmed 
or  adopted  by  the  company,  provided  snch 
affirmance  or  adoption  is  not  brought  about  by 
nnfair  or  improper  means,  and  is  not  ill^al  or 
fraudulent  or  oppressive  towards  those  snare- 
holders  who  oppose  it.  The  material  facts  of  the 
case  are  not  now  in  dispnte.  The  company  was 
incorporated  under  the  provisions  of  the  Canada 
Joint  Stock  Companies  Letters  Patent  Act  of 
1869.  By  its  charter,  dated  the  5th  March  1877, 
it  was  authorised  to  carry  on  business  in  the 
Province  of  Ontario,  and  to  construct,  aoauire, 
and  maintain  steam,  sailing,  and  other  vessels  for 
the  conveyance  of  passengers  and  goods  over  the 
navi^ble  waters  within  or  bordering  upon  the 
Dominion  of  Canada,  to  and  from  any  foreign 
ports,  with  power,  amongst  other  things,  to  aellt 
charter,  or  dispose  of  any  of  snch  vessels,  and  to 
make  contracts  with  any  person  or  corporation 
whatever.  By  sects.  16, 18,  and  22  of  the  Act  of 
1869,  it  was  provided  that  the  affairs  of  every 
company  incorporated  under  its  provisions  shonld 
be  managed  by  a  board  of  directors,  the  major 
part  of  whom  should  at  all  times  be  resident  in 
Canada,  and  subjects  of  Her  Majesty,  and  that 
the  directors  should  have  power  to  make  for  the 
company  any  description  of  contract  into  which 
the  company  might  oy  law  enter,  and  from  time 
to  time  to  make  oyelaws  not  contrary  to  law,  but 
every  byelaw  so  made,  unless  in  the  meantime 
confirmed  at  a  general  meeting  duly  called  for 
that  purpose,  should  only  have  force  until  the 
next'  annnal  meeting  of  the  o<anpany,  ai^  in 
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default  of  confirmation  thereat,  ahoald,  at  and 
from  that  time  only,  ceaee  to  have  force ;  and  the 
powers  conferred  upon  the  directors  by  sect.  22 
were  made  sabject  to  a  proviso  that  one  fourth 
part  in  value  of  the  aharenolders  cf  the  company 
shoald  at  all  times  have  the  right  to  call  a  special 
meeting  for  the  transaction  of  any  business 
specified  in  such  written  requisition  and  notice  as 
they  might  issue  to  that  effect.  By  bye-laws, 
made  in  March  1877  and  duly  confirmed,  it  was 
provided  that  the  afEairs  of  the  company  should 
be  managed  by  a  board  of  five  directors ;  that  the 
qualification  for  a  director  should  be  the  holding 
of  five  shares  in  the  company ;  that  every  share- 
holder should  have  as  many  votes  as  he  had 
shares  in  the  company ;  that  the  annual  meetings 
should  be  held  on  the  first  Wednesday  in  February 
in  each  year ;  and  that  at  such  meetings  the 
directors  should  be  annually  elected,  retiring 
directors  being  eligible  for  re-election.  The 
company  commenced  business  shortly  after  its 
incorporation,  and  acquired  for  its  purposes  a 
fleet  of  several  steamers.  In  the  autumn  of  1882, 
one  of  its  steamers,  the  Asia,  was  lost,  and 
another,  the  Sovereign,  was  deemed  unsuitable 
for  the  company's  business.  At  this  time  the 
steamer  United  Empire  was  in  process  of  building 
for  the  defendant  James  Hughes  Beatty,  and  was 
approaching  completion  ;  the  contract  for  her 
construction  had  been  entered  into  in  December 
1880,  and  she  was  in  fact  completed  on  the  20th 
May  1883,  a  few  days  before  tne  commencement 
of  the  action.  The  acquisition  of  the  United 
Empire  by  the  company  had  been  suggested  to 
the  directors  and  had  been  the  subject  of  con- 
sideration by  them  and  others  interested  in  the 
company  as  early  as  the  close  of  the  year  1881 ; 
the  loss  of  the  Aiia  led  to  the  matter  being 
further  considered,  and  the  sale  to  the  company 
was  brought  about  in  the  following  manner. 
The  annual  meeting  for  the  year  1883  was  held 
on  the  7th  Feb.,  and,  at  such  meeting,  the 
defendants  were  elected  directors  for  the  ensuing 
year;  at  the  same  meeting,  a  discussion  took  place 
as  to  the  suggested  purchase  of  the  United  Empire, 
and  it  was  resolved  that  a  special  meeting  of  the 
shareholders  should  be  held  on  the  16th  for  the 
purpose  of  having  submitted  to  them  a  bye-law 
for  the  purchase  of  the  steamer  United  Empire, 
and  also  to  consider  the  advisability  of  selliug  the 
steamer  Sovereign.  At  a  meeting  of  the  directors 
held  on  the  lOth  Feb.  1883,  and  at  which  aU 
the  directors  except  the  defendant  William  Beattv 
were  present,  it  was  resolved  that  a  bye-law,  which 
was  read  to  the  meeting,  for  the  purchase  of  the 
United  Empire  should  pass.  It  is  unnecessary  to 
refer  in  detail  to  the  terms  in  which  this  bye-law 
was  expressed ;  it  is  sufficient  to  state  that,  after 
recitiug  an  agreement  between  the  company  and 
the  defendant  James  Hughes  Beatty,  that  the 
company  should  buy  and  the  defendant  should 
sell  the  steamer  United  Empire  for  the  sum  of 
$125,000,  to  be  in  part  paid  in  cash  and  in  part 
secured  as  therein  mentioned,  it  was  enacted  that 
the  company  should  purchase  the  steamer  from 
the  defendant  upon  those  terms,  with  various 
directions  for  giving  effect  to  the  terms  of  the 
mmtract.  The  agreement,  recited  in  the  bye-law, 
ma  executed  at  the  same  meeting.  At  a  meeting 
of  shareholders,  held,  as  arranged,  on  the  16th 
Feb.  1883,  the  bye-law,  which  had  been  enacted 
by  the  directors,  was  read  by   the  secretary, 


and,  after  being  modified  io  its  terms,  with 
respect  to  the  price,  was  adopted  by  a  majority 
of  votes.  The  United  Empire,  on  her  completion, 
was  delivered  to  the  company,  and  has  ever  sinoe 
been  employed  in  the  ordinary  business  of  the 
company.  It  is  proved  by  uncontradicted  evi- 
dence, and  is  indeed  now  substantially  admitted, 
that,  at  the  date  of  the  purchase,  the  acquisition 
of  another  steamer  to  supply  the  place  of  the 
Asia  was  essential  to  the  efficient  conduct  of  the 
company's  business ;  that  the  United  Empire  was 
well  adapted  for  that  purpose ;  that  it  was  not 
within  the  power  of  the  company  to  acquire  any 
other  steamer  equally  well  adapted  for  its 
business ;  and  that  the  price  agreied  to  be  paid 
for  the  steamer  was  not  excessive  or  unreasonable. 
Had  there  been  no  material  facts  in  the  case  other 
than  those  above  stated,  there  would  have  been, 
in  the  opinion  of  their  Lordships,  no  reason  for 
setting  aside  the  sale  of  the  steamer ;  it  would 
have  been  immaterial  to  consider  whether  the 
contract  for  the  purchase  of  the  United  Empire 
should  be  regarded  as  one  entered  into  by  the 
directors  and  confirmed  by  the  shareholders,  or 
as  one  entirely  emanating  from  the  shareholders ; 
in  either  view  of  the  case,  the  transaction  was 
one  which,  if  carried  out  in  the  regular  way,  was 
within  the  powers  of  the  company ;  in  the  former 
view,  any  defect  arising  from  the  fiduciary 
relationship  of  the  defendant  James  Hughes 
Beatty  to  the  company  would  be  remedied  by  the 
resolution  of  the  shareholders,  on  the  16tli 
Feb.,  and,  in  the  latter,  bhe  fact  of  the  defendant 
being  a  director  would  not  deprive  him  of  his 
right  to  vote,  as  a  shareholder,  in  support  of  an^. 
resolution  which  he  might  deem  favourable  to  his 
own  interests.  There  is,  however,  a  further 
element  for  consideration,  arising  out  of  the 
following  facts,  which  have  been  relied  upon,  in 
the  arguments  on  behalf  of  the  plaintiff,  as 
evidencing  that  the  resolution  of  the  16th  Feb. 
was  brought  about  by  unfair  and  improper 
means.  It  appears  that,  at  the  commencement  of 
the  year  1883,  595  of  the  600  shares  into  which 
the  capital  of  the  company  was  divided  were  held 
by  seven  living  shareholders,  and  five  belonged 
to  the  estate  of  a  deceased  shareholder ;  that  of 
the  seven  living  shareholders,  the  defendant  J.  H. 
Beatty  held  200  shares,  the  plaintiff  120  shares, 
S.  Neelon  (then  a  director)  101  shares,  F.  S. 
Hankey  71  shares,  the  defendant  J.  D.  Beatty  59 
shares,  J.  C.  Graham  39  shares,  the  defendant  W. 
Beatty  5  shares.  It  farther  appears  that  the 
defendant  J.  H.  Beatty  purchased  the  101  shares 
of  S.  Neelon,  and  that  tney  were  transferred  to 
him  on  the  last  day  of  January  1883,  the  number 
of  shares  held  by  the  defendant  being  thus  raised 
to  301,  an  actual  majority  of  a^  the  shares  in  the 
company ;  that  on  the  morning  of  the  7th  Feb., 
before  the  annual  meeting  of  that  day,  the 
defendant  J.  H.  Beatty  transferred  five  of  his 
shares  to  the  defendant  Bose,  and  the  like  number 
to  the  defendant  Laird,  whereby  they  respectively 
became  qualified  to  be  elected  directors ;  and 
that  on  tne  same  day  they  were  elected  directors. 
The  defendants  Bose  and  Laird  deny,  and  their 
denial  is  unimpeached,  that  there  was  any  agree- 
ment or  understanding  between  them  or  either  of 
them  and  the  defendant  J.  H.  Beatty,  that  they 
would  support  his  views  in  respect  ol  the  sale  of 
his  steamer  to  the  company ;  they  both,  however, 
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shares  to  them,  they  considered  that  the  purchase 
ol  the  steamer  would  be  beneficial  to  the  cotnpanj, 
that  they  accepted  the  transfers  with  the  view  of 
becoming  directors,  and  that  the  defendant  was 
well  aware  of  the  opinions  and  views  entertained 
by  them.    Indeed,  the  defendant  Hose  states  that 
be  would  not  have  joined  the  company  bat  for 
the  intention  to  purchase  the  steamer.     By  the 
transfers  to  the  defendants  Rose  and  Laird,  the 
number  of  shares  held  by  the  defendant  J.  H. 
Beatty  was  reduced  to  291,  but  the  uniced  voting 
power  of  the  three  last-named  defendants  was  such 
that  they  conld  command  amajority  at  any  meeting 
of  the  shareholders.     Though  there  was  a  dis- 
cussion,   at    the    annual    meeting    on    the    7th 
Feb.,  as  to  the  expediency    of  purchasing  the 
slieamer,  the  resoluiion,  directing  a  bye-law  to 
be  prepared,  appears  to  have  been  passed  without 
any  division.     At  the  meeting  of  directors  of  the 
10th,  the  same  three  defendants  were  in  a  position 
to  carry  any  resolution  or  to  pass  any  byelftw 
upon  which  they  were  agreed.      At  tlie  share- 
holders' meeting  of  the  16th  the  voting  was  as 
follows  :  For  the  confirmation  of  the  bye-law,  the 
defendant  J.  H.  Beatty  291  votes,  the  defendant 
J.  B.  Bose  6  votes,  the  defendant  B.  Laird  6  votes, 
the  defendant  William  Beatty  5  votes ;  total  806 
votes.    Against  the  confirmation,  John  C.  Graham 
39  votes,  F.  L.  Hankey  71  votes,  the  plaintiff  120 
votes,  the  defendant  John  D.  Beatty  59  votes; 
total  289  vot«s.      It  follows  that  the  majority  of 
votes  in  favour  of  the  confirmation  of  the  bye-law 
was  due  to  the  votes  of  the  defendant   J.   H. 
Beatty.    These  last-mentioned  facts  were  stated 
by  the  plaintiff  in  his  claim  in  the  action,  and  he 
-not  only  insisted  that  the  defendant  J.  H.  Beatty 
was  in  such  a  fiduciary  relation  to  the  company 
that  it  was  not  competent  for  him,  under  any 
circumstances,  to  enter  into  the  contract  for  the 
sale  of  bis  steamer  to  the  company,  bnt  he  made 
various  charges  of  fraud  and  ooUnsion  against 
the  defendant  directors,  other  than  the  defendant 
J.  D.  Beatty,  who  was  also  the  secretary  of  the  com- 
pany.   These  charges  of  fraud  and  collusion  were 
abandoned  at  the  trial  of  the  action,  but  the  facts 
before  referred  to  were  pressed  npon  the  judges, 
before  whom,  in  succession,  the  action  came,  and 
afforded  to  those  judges,  who  were  of  opinion 
that  the  sale  should  be  set  aside,  the  substantial 
grounds   for  their   decisions.      The  action   first 
came  on  to  be  heard  before  the  Chancellor  of 
Ontario,  who,    on    the  6th    May    1884,   ordered 
the  sale  to  be  set  aside,  with  the  usual  consequen- 
tial directions.    All  charges  of  fraud  and  collusion 
being    discarded,    the    Chancellor    treated    the 
question  as  one  of  "purely  equitable  law,"  and 
held  that  the  three-fold  character  of  director, 
shareholder,  and  vendor,  sustained  by  the  defen- 
dant J.  H.  Beatty,  involved  a  conflict  between 
duty  and  interest,  and   that,  being  so  circum- 
stanced, he  could  not  be  permitted,  in  the  conduct 
of  the  company's  affairs,  to  exercise  the  balance 
of  power  which   he  possessed,    to  the  possible 
prejudice  of  the  other  shareholders.      The  defen- 
dants appealed  against  the  order  of  the  Chancellor, 
and,  on  the  17th  April  1885,  the  Court  of  Appeal 
of  Ontario  allowed  the  appeal,  and  ordered  that 
the  plaintiff's  bill  should  be  dismissed,  with  costs. 
In  the  opinion  of  the  members  of  that  court,  the 
resolution  to  purchase  the  steamer  was  a  pure 
question  of  internal  management,  and  the  share- 
Holders  had  a  perfect  right,  either  to  ratify  the 


act  of  the  directors,  or  to  treat  the  matter  as  an 
original  offer  to  themselves,  and  to  assent  to  and 
complete  the  purchase.  From  the  order  cf  the 
Court  of  Appeal  the  plaintiff  appealed  to  the 
Supreme  Court  of  Canada,  and,  on  the  9th  April 
1886,  the  Supreme  Court  reversed  the  order  of 
the  Court  of  Appeal,  and  affirmed  that  of  the 
Chancellor,  It  appears  to  have  been  the  opinion 
of  the  judges  of  the  Supreme  Court  that  the  case 
turned  entirely  on  the  fidnciary  character  of  the 
defendant  J.  H.  Beattv,  as  a  director ;  that,  if  the 
acts  or  transactions  of  an  interested  director  were 
to  be  confirmed  by  the  shareholders,  it  should  be 
by  an  excercise  of  the  impartial,  independent,  and 
intelligent  judgment  of  disintermted  share- 
holders and  not  by  the  rotes  of  the  interested 
director,  who  ought  never  to  have  departed  from 
his  duty ;  that  the  course  pursued  by  the  defen- 
dant J.  H.  Beatty  was  an  oppressive  proceeding 
on  his  part ;  and  that,  consequently,  the  vote  of 
the  shareholders,  at  the  meeting  of  the 
16th  Feb.  1883,  was  ineffectual  to  confirm  the 
bye-law  which  had  been  enacted  by  the  directors. 
'Hie  nature  of  the  transaction  itself  does  not 
appear  to  have  been  taken  into  consideration  by 
the  judges  in  their  decision  of  the  case.  From 
this  decision  of  the  Supreme  Court  of  Canada 
the  appeal  has  been  brought,  with  which  their 
Lordsnips  have  now  to  deu.  The  question  in- 
volved IS  doubtless  novel  in  its  circumstances, 
and  the  decision  important  in  its  consequences ; 
it  would  be  very  undesirable  even  to  appear  to 
relax  the  rules  relating  to  dealings  between 
trustees  and  their  beneficiaries ;  on  the  other 
hand,  great  confusion  would  be  introduced  into 
the  affairs  of  joint  stock  companies  if  the  circum- 
stances of  shareholders,  voting  in  that  character 
at  general  meetings,  were  to  be  examined,  and 
their  votes  practically  nullified,  if  they  also  stood 
in  some  fiduciary  relation  to  the  company.  It  is. 
clear  upon  the  authorities  that  the  contract, 
entered  into  by  the  directors  on  the  10th 
Feb.,  could  not  have  been  enforced  against  the 
company  at  the  instance  of  the  defendant  J.  H. 
Beatty,  but  it  is  equally  clear  that  it  was  within 
the  competency  of  the  shareholders  at  the  meeting 
of  the  loth  to  adopt  or  reject  it.  In  form  and  in. 
terms  they  adopted  it  by  a  majority  of  votes,  and 
the  vote  of  the  majority  must  prevail,  unless  the 
adoption  was  brought  about  by  unfair  or  improper 
means.  The  only  unfairness  or  impropriety, 
which,  consistently  with  the  admitted  and  estab^ 
lished  facts,  could  be  suggested,  arises  out  of  the 
fact  that  the  defendant  J.  H.  Beatty  possessed  a 
voting  power  as  a  shareholder,  which  enabled  him, 
and  those  who  thought  with  him,  to  adopt  the 
byelaw,  and  thereby  either  to  ratify  and  adopt  a 
voidable  contract,  into  which  he,  as  a  director, 
and  his  co-directors  had  entered,  or  to  make  a 
similar  contract,  which  latter  seems  to  have  been 
what  was  intended  to  be  done  by  the  resolution 
passed  on  the  7th  Feb.  It  may  be  quite 
right  that,  in  such  a  case,  the  opposing  minority 
should  be  able,  in  a  suit  like  this,  to  challenge 
the  transaction,  and  to  show  that  it  is  an  improper 
one,  and  to  be  freed  from  the  objection  that  a 
suit  with  such  an  object  can  only  be  maintained 
by  the  company  itself.  But  the  constitution  of 
the  company  enabled  the  defendant  J.  H.  Beatty 
to  acquire  this  voting  power ;  there  was  no  limit 
upon  the  number  of  shares  which  a  shareholder 
might  hold,  and  for  every  share  so  lield  he  .was 
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entitled  to  a  vote ;  the  charter  itself  recognised 
the  defendant  as  a  holder  of  200  shares,  one  third 
of  the  afrgrejTate  number ;  he  bad  a  perfect  right 
to  acquire  farther  shares,  and  to  exercise  his 
voting  power  in  sach  a  manner  as  to  secure  the 
election  of  directors  -whose  views  upon  policy 
agreed  with  his  own,  and  to  support  those  views 
at  anv  shareholders'  meeting ;  the  acquisition  of 
the  Ignited  Empire  was  a  pure  question  of  policy, 
as  to  which  it  might  be  expected  that  there  would 
be  differences  of  opinion,  and  upon  which  the 
voice  of  the  majority  ought  to  prevail ;  to  reject 
the  votes  of  the  defendant  upon  the  question  of 
the  adoption  of  the  byelaw  would  be  to  give  effect 
to  the  views  of  the  minority,  and  to  disregard 
those  of  the  majority.  The  judges  of  the  Supreme 
Conrt  appear  to  have  regarded  the  exercise  by 
the  defendant  J.  H.  Beatty  of  his  voting  power 
as  of  so  oppressive  a  character  as  to  invalidate 
the  adoption  of  the  byelaw ;  their  Lordships  are 
unable  to  adopt  this  view ;  in  their  opinion,  the 
defendant  was  acting  within  his  rights  in  voting 
as  he  did,  though  they  agree  with  the  Chief 
Justice  in  the  views,  expressed  by  him  in  the 
Court  of  Appeal,  that  the  matter  might  have  been 
conducted  in  a  meinner  less  likely  to  give  rise  to 
objection.  Their  Lordships  will  humbly  advise 
Her  Majesty  to  allow  the  appeal ;  to  discharge 
the  order  of  the  Supreme  Conrt  of  Canada;  and 
to  dismiss  the  appeal  to  that  court  with  costs ; 
the  respondent  must  bear  the  costs  of  the  present 
appeal. 

Solicitors  for  the  appellants,  RohiTuon,  Poole, 
and  Robinton. 

Solicitors  for  the  respondent,  .i$hurit,  Morris, 
Critpe,  and  Go. 


— ♦ — 

COURT   OF  APPEAL. 

Feb.  28,  March  1,  AprU  20,  and  21. 
(Before  Lord  Eshbr,  M.B.,  Frt  and  Lofes,  L.JJ.) 
The  North  and  South-Wmtern  Jdnction  Bail- 

WAT  COMFAKY  (apps.)  V.  TUB  AsSESSXENT  COM- 
MITTEE of  the  Brentford  Union  (resps.).  (a) 

Toor  rate — Rateable  valite—Leaied  IvM — Mode  of 
a»»e»»mt>nt. 

The  appeUant  company  were  oumert  of  a  railteay 
about  five  mileg  lontf,  which  was  opened  for 
traffic  in  1853,  and  whith  formed  a  connecting  link 
between  the  systema  of  several  other  railway  com- 
panies. Up  to  1871  the  appellant  company  was 
in  possession  nf  the  railway,  and  took  tolls  for  tlte 
use  of  it  by  various  companifs  whose  traffic  passed 
over  it,  but  theij  did  not  themselves  curry  any 
traffic  over  the  line. 

In  1871  tJie  appellant  company,  with  the  sanction 
of  an  Act  of  Parliament,  leased  the  under- 
taking in  perpetuity  to  three  companies,  as  joint 
lessees,  at  a  -fixed  annual  rental,  and  the  lessees 
were  empowered  to  use,  and  did  use,  such  line  in 
connection  with  their  respective  systems  without 
payment  of  toUs.  The  appellant  company  con- 
tinued to  exist  for  certain  purposes,  such  as  the 

<a)  Scported  by  F.  A.  Ckaiubeix  and  A.  A.  HOPKJKB,  £aqn., 
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receipt  of  the  annual  rent  and  its  distribution 
among  the  shareholders,  and  there  wcu  a  provi- 
sion in  the  agreement  giving  power  to  the  lesseea 
to  let  the  line  with  the  consent  under  seal  of  the 
lessors. 
Held  (reversing  the  judgment  of  the  Queen's  Bench 
Division,    Bay  and    Wills,   JJ.),    that,  having 
regard  to  the  terms  oftlie  agreement  of  1871,  and 
the  Act  of  Parliament  confirming  it,  the  line  was 
not  to  be  considered  as  an  integral  portion  of  tlio 
lines  of  the  three  companies  using  it,  and  that  its 
rateable  value  was  not  to  be  ascertained  on  such 
a  basis,  but  was  to  be  based  upon  the  rent  which 
a  tenant  from  year  to  year  might  reasonably  be 
expected  to  give  for  Has  an  independent  line. 
This  was  an  appeal  from   a  judgment  of  the 
Queen's  Bnnch  Division,  Day  and   Wills,  JJ.,  the 
argument    and   judgment   in    that    court   being 
embodied  in  tbis  report. 

The  award  of  the  arbitrator  had  been  stated  in 
the  form  of  a  special  case  for  the  opinion  of 
the  Queen's  Bencn  Division,  in  an  appeal  from 
the  Court  of  General  Quarter  Session  of  the 
peace,  in  and  for  the  county  of  Middlesex,  holden 
on  the  19th  July  1884,  which  had  been  referred 
to  arbitration  by  consent  of  the  parties. 

1.  The  appeal  was  against  a  poor  rate  made 
for  the  parish  of  Acton,  in  which  the  appellants' 
railway  land,  station  buildings,  railwa}'  appurte- 
nances, and  coal  yard  were  rated  at  31252. 
gross  estimated  rental,  and  2500i.  rateable  value. 

2.  The  total  length  of  the  appellants'  railway 
is  five  miles,  eleven  chains ;  three  miles  and 
seven  chains  of  which  are  in  the  parish  of  Acton 

3.  The  appellants'  railway  was  constructed  by 
the  North  and  South-Western  Junction  Bailway 
Company  (hereinafter  referred  to  as  the  "  Junc- 
tion Company")  under  the  powers  of  an  Act 
passed  in  1851,  entitled  the  North  and  South- 
western Junction  Bailway  Act  1851,  and  was 
opened  for  traffic  in  the  year  1853. 

4.  The  map  or  plan  which  accompanied  the 
case  showed  that  the  appellants'  railway  forms  a 
connecting  link  between  the  London  and  South- 
western Bailway  and  the  Great  Western  Bailway, 
the  Midland  Bailway  and  the  London  and  Korth- 
Westem  Bailway,  which  latter  railway  is  in  con- 
nection with  the  North  London  Bailway  at  Chalk 
Farm  and  Kentish  Town  Junction. 

5.  Up  to  the  year  1871  the  Junction  Companv 
were  in  possession  of  the  appellants'  railway,  and, 
under  powers  of  th?  said  Act  and  certain  agree- 
ments, took  tolls  for  the  use  of  it  by  the  various 
companies  whose  traffic  passed  over  it,  but  they 
did  not  themselves  provide  any  rolling  stock  or 
carry  any  traffic  over  the  line. 

6.  In  the  year  1871  an  agreement  was  entered 
into  between  the  Junction  Company  and  tho 
London  and  Nortb-Western  Bailway  Company, 
the  Midland  Bailway  Company,  and  the  ^l0rth 
London  Bailway  Company  (hereinafter  referred 
to  as  the  three  companies),  whereby  it  was  agreed 
(clause  1)  that  the  Junction  Company  should  lease 
their  undertaking  in  perpetuity  to  the  three  com- 
panies at  an  annual  rental  of  95022.  (clause  6). 
This  agreempnt  was  confirmed  by  the  North  and 
South- Western  Junction  BaUway  Act  1871  (34  & 
35  Vict.  c.  cxcii.)  A  copy  of  the  Act,  in  the 
schedule  to  which  the  said  agreement  was  set 
out,  accompanied  and  formed  part  of  the  case. 

7.  By  the  said  Act,  provision  was  made  for  the 
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appointment  of  a  joint  committee,  power  was 
given  to  each  of  the  three  companies  to  tue  the 
railway  without  payment  of  toll,  and,  by  sect.  11 
and  clause  36  ot  the  agreement,  provision  was 
made  for  the  London  and  South-Western  Railway 
Company  to  become  joint  lessees  with  the  three 
companies,  if  they  should  think  fit  to  do  so, 
withm  two  months  from  the  date  of  the  Act, 
which  they  have  not  done. 

8.  Under  certain  agreements,  the  traffic  on  and 
over  the  junction  line  is  worked  as  follows : — 

The  purely  local  traffic — that  is,  the  traffic 
beginning  and  ending  on  the  Junction  Railway — 
is,  by  arrangement  between  the  three  companies, 
worked  by  the  North  London  Company,  who  retain 
one-third  of  the  gross  receipts  for  working 
expenses,  and  pay  the  other  two-thirds  to  the 
joint  committee. 

The  North  London  Company  also  provides 
haulage  for  the  London  and  North- Western  goods 
tT^ffic  which  terminates  on  the  Junction  Kailwav, 
and  does  not  pass  on  to  the  London  and  South- 
western system. 

The  London  and  Nnrth-Westem  and  the 
Midland  goods  traffic  which  passes  to  or  from  the 
South- Western  system  over  the  junction  line  is 
hauled  by  the  South- Western  Company. 

The  Midland  goods  traffic  which  terminates 
on  the  Junction  Railway  is  worked  by  the 
Midland  Company. 

The  North  London  work  their  own  passenger 
and  goods  traffic,  and  also  carry  passei^ers  to 
or  from  the  London  and  North- Western  Railway 
at  a  fixed  charge  per  train  mile. 

The  London  and  North- Western  Company  do 
not  themselves  run  any  passenger  trains  over  the 
line. 

The  Midland  Company  send  no  passenger  traffic 
over  the  line,  except  troops. 

The  London  and  South- Western  Company  and 
the  Great  Western  Company  do  not  send  any 
traffic  of  their  own  over  tne  line. 

Each  company  makes  its  own  arrangements  as 
to  haulage,  and  the  sums  to  be  paid  to  the  com- 
pany doing  the  work. 

None  of  the  companies  pay  tolls  for  the  use  of 
the  junction  line. 

Each  of  the  three  coi&panies  charges  through 
fitres  or  rates  for  the  traffic  passing  over  its  own 
line  and  the  line  of  the  Junction  Company.  For 
instance,  traffic  passing  from  "Broad -street  to 
Richmond  would  pass  over  the  North  London 
Railway,  part  of  the  London  and  North- Western 
Railway,  the  Junction  Railway,  and  part  of  the 
London  and  South- Western  lUilway,  and  would 
pay  a  through  rate  to  the  North  London  Railway 
Company. 

The  sums  received  by  the  joint  committee  in 
respect  of  local  traffic  are  applied  towards  the 
maintenance  of  the  line  and  stations,  and  other 
joint  expenses,  the  full  amount  of  which  they  are 
insufficient  to  pay,  and  thf>  deficit  and  the  rent 
are  paid  in  equal  proportions  by  the  three 
companies. 

9.  Since  the  passing  of  the  Act  confirming 
the  lease,  the  joint  committee,  on  behalf  of  the 
three  companies,  have  been  in  possession  of  the 
line  of  railway,  stations,  and  buildings,  and  havd 
appointed  the  officers  and  servants  in  charge  of 
them,  and  the  Junction  Company  has  continued 
to  exist  only  foi>  the  purpose  of  receiving  the  rent 
and  distributing  it  amongst  the  sfaareholderB. 


10.  It  was  contended  on  behalf  of  the  respon- 
dents that  the  Junction  Company  were  to  be 
considered,  for  rating  purposes,  as  the  occupiers 
of  the  line,  and  ought  to  oe  rated,  and  that  the 
rateable  value  should  be  based  upon  the  rental 
paid  under  the  said  agreement.  If  this  conten- 
tion were  correct,  it  would  give  a  rateable  valae  in 
excess  of  that  appealed  against. 

11.  It  was  agreed  by  the  parties  that  the 
arbitrator  should  be  at  liberty  tQ  make  any 
amendments  in  the  rate,  and  in  the  notices  and 
ground  of  appeal,  and  in  the  deacripticms  of  the 
parties  ratea,  and  of  the  parties  appealing. 

12.  The  arbitrator  was  of  opinion  tnat  tha 
three  companies  were  occupying  the  line  by  the 
joint  committee. 

If  the  court  should  be  of  opinion  that  he  was 
wrong  in  this  view,  and  that  for  rating  purposes 
the  Junction  Company  ought  to  be  considered 
the  occupiers  of  the  line  and  rated,  then  he  fonnd 
and  awarded  that  the  appeal  be  dismissed,  and 
that  the  appellants  pay  the  respondents  their 
costs  of  and  incident  to  the  appeal,  and  of  and 
incident  to  the  reference  and  the  oosta  of  the 
award. 

If  the  court  should  be  of  opinion  that  he  was 
right  in  his  view  that  the  three  companies  were 
the  occupiers  and  ought  to  be  ra^'cid,  then  he 
awarded  and  directed  that  the  rate  and  the 
notice  and  grounds  of  appeal  should  be  amended 
by  substituting  the  three  companies  for  the 
Jimction  Company ;  and  he  further  stated  an 
follows : — 

13.  It  was  contended  on  behalf  of  the  appel- 
lants that,  under  the  circumstances  hereinberore 
stated,  the  appellants'  railway  was  worked  as 
part  of  the  system  of  each  of  the  three  companies, 
and  that  the  arbitrator  oueht  to  consider  the 
existing  mode  of  using  and  working  the  line,  and 
not  what  might  possibly,  or  even  probably,  be 
earned  by  occupying  or  using  the  line  as  a  toll- 
taking  line,  or  as  a  line  used  otherwise  than  in 
the  manner  in  which  it  was  then  used  and 
worked,  and  that  in  ascertaining  the  rateable 
value  of  the  line  of  railway,  the  arbitrator  should 
treat  the  line  in  question  as  an  integral  portion 
of  the  lines  of  each  of  the  three  companies,  and 
therefore  that  the  gross  receipts  ought  to  be 
ascertained  by  allocating  to  the  line  in  Acton 
parish  a  mileage  proportion  of  the  rates  or  fares 
actually  received  by  the  three  companies  or  the 
joint  committee  for  the  whole  journey  in  respect 
of  traffic  passing  over  the  whole  or  any  portion 
of  the  line  in  the  parish,  and  the  rateable  value 
by  deducting  from  the  gross  receipts  so  ascer- 
tained the  usual  allowances  for  working  expenses, 
interest,  and  trade  profits,  rental  of  stations 
separately  rated,  rates  and  taxes,  and  the  statut- 
able deductions  for  the  maintenance  and  renewal 
of  the  line. 

14.  It  was  contended  on  behalf  of  the  respon- 
dents, first,  that,  to  arrive  at  the  rateable  value, 
the  arbitrator  had  to  determine  what  the  heredi- 
tament would  produce  if  let  to  a  tenant  from 
year  to  year  (making  the  proper  allowances  and 
deductions),  and  that,  as  an  element  to  arrive  at 
what  that  would  amount  to,  he  ought  to  take  into 
consideration  the  situation  of  the  junction  line,  as 
being  a  line  which  (it  was  argued)  would  com- 
mand, if  in  the  market  and  not  the  property  of 
the  three  companies  now  jointly  using  it,  an 
enhanced  price  by  reason  of  it%  position  as  a 
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cannecting  link,  and  that  he  ought,  farther,  to 
take  into  account  the  probability  that  one  of  the 
three  companies  would  be  ready  to  pay  a  higher 
rent  than  could  actually  be  earned  on  the  line,  in 
order  to  prevent  loss  which  might  arise  from  its 
falling  into  the  hands  of  either  of  the  other  two 
companies,  and,  further,  that  he  ought  to  take  into 
account,  its  an  element  in  arriving  at  such  an 
amount,  the  actual  rent  paid  under  the  statutory 
agreement,  and  treat  that  as  the  rent  which  a 
hypothetical  tenant  would  give,  except  so  fo.r  as 
he  considered  facts  proved  showing  that  during 
the  year  in  question  a  h3rpothetical  tenant  would 
not  have  given  as  much  as  the  rent  reserved  by 
the  said  agreement. 

15.  It  was  contended  on  behalf  of  the  respon- 
dents, secondly,  that  the  junction  line  shoula  be 
treated  for  rating  purposes  as  if  in  the  hands  of 
a  companv  independent  of  the  three  companies, 
and  as  if  it  was  used,  as  it  was  formerly  used, 
by  the  Junction  Company,  tolls  being  charsred  in 
respect  of  the  trafiSc  of  other  companies  passing 
over  it. 

16.  It  was  contended  on  behalf  of  the  respon- 
dents, thirdly,  that  the  rent  the  three  companies 
paid  under  the  agreement  was  primd  facie  (after 
making  the  statutory  deductions  and  allowances) 
the  rateable  value,  because  there  was  no  evidence 
to  show  that  the  three  companies  would  not  be 
willing  to  enter  into  the  same  agreement  now  as 
that  which  they  entered  into  in  the  year  1871,  or 
that  there  was  no  proof  that  the  rent  they  paid 
was  in  fact  more  than  a  hypothetical  tenant 
might  reasonably  be  expected  to  pay,  or,  at  any 
rate,  that  the  difference  was  so  large  as  to  affect 
the  amount  of  the  rate  as  laid. 

17.  It  was  contended,  on  behalf  of  the  respon- 
dents, fourthly,  that  there  was  no  principle  of  law 
requiring  the  arbitrator  to  treat  the  line  in  ques- 
tion as  an  intesral  portion  of  the  line  of  each  of 
the  three  companies,  or  to  rate  the  line  upon  a 
mileage  proportion  of  the  rates  or  feres. 

18.  The  arbitrator  was  not  satisfied  that  if  the 
line  was  occupied  by  an  independent  company,  or 
by  one  of  the  companies  whose  lines  of  railway  are 
connected  with  it,  snch  company  would  have  any 
power  to  divert  traffic  from  one  system  to  another, 
or  would  derive  any  benefit  from  the  occupation 
of  the  line,  except  the  receipts  for  traffic  passing 
over  it,  and  he  consequently  saw  no  reason  to 
Bnppoee  that  if  the  railway  was  in  the  market 
there  would  be  any  such  competition  between 
those  desiring  to  acquire  it  as  would  induce  them 
to  give  from  vear  to  year  a  higher  rental  than  the 
net  receipts  they  might  expect  to  derive  from  the 
occupation. 

19.  There  was  no  evidence  that  the  threo  com* 
panies  charged  exceptional  or  unreasonably  low 
rates  for  the  traffic  which  passed  over  the  line,  or 
that  they  conducted  the  traffic  in  antinreaaonable 
or  impmdent  maoner. 

20.  The  traffic  now  passing  over  the  line  is  oon- 
Biderably  in  excess  of  that  which  was  passing  over 
it  prior  to  the  lease  of  1871,  and  if  the  line  were  now 
in  the  hands  of  an  independent  company^  which 
charged  the  same  rate  of  tolls  as  was  received  by 
the  Junction  Company  prior  to  the  year  1871,  and 
if  the  same  amount  of  traffic  continued  to  pass 
over  the  line  as  was  then  passing  over  it,  the  net 
receipts  would  be  largely  in  excess  of  those  calcu- 
lated on  the  basis  contended  for  by  the  appellants, 


and  would  justify  a  higher  estimate  of  the  rate- 
able value  than  tnat  appealed  against. 

21.  No  evidence  was  given  before  the  arbi- 
trator to  enable  him  to  form  any  opinion  as  to 
whether,  if  the  old  system  of  tolls  was  resorted 
to,  the  same  amount  of  traffic  would  continue  to 
pass  over  the  line  as  is  now  passing  over  it.  If, 
in  the  absence  of  evidence  on  the  point,  he  was 
justified  in  drawing  an  inference  one  way  or 
another,  he  should  have  inferred  that  it  would  not, 
though  he  should  have  inferred  that  somewhat 
more  would  pass  over  it  than  did  in  1870. 

22.  The  receipts  by  the  Junction  Company  prior 
to  and  including  1870  were  proved,  and  if  from 
these  and  from  the  increase  of  traffic  and  from 
the  perpetual  rents  which  the  companies  thought 
it  worth  their  while  to  give,  the  arbitrator  was 
entitled  to  speculate  as  to  what  an  independent 
company  could  now  earn  by  occupying  the  line  as 
it  was  occupied  by  the  Junction  Company,  and 
charging  tolls  for  the  passage  of  traffic  over  it,  he 
believed  they  would  earn  receipts  which  would 
justify  a  rateable  value  equal  to  that  appealed 
against.  Such  an  inference  was  necessarily,  to  a 
considerable  extent,  a  matter  of  speculation, 
because  he  had  no  means  of  forming  an  opinion 
as  to  the  extent  to  which  the  amount  of  traffic 
would  be  afEected  by  the  scale  of  charges  to  pas- 
sengers or  consignors  of  goods,  or  to  the  railway 
companies  for  the  use  of  the  line  being  altered,  or 
as  to  motives  which  induced  the  three  companies 
to  give  the  perpetual  rent,  but  it  was  not  alto- 
gether speculation,  because  he  found  that,  during 
the  five  years  1866  to  1870  inclusive,  the  traffic 
was  fairly  uniform,  and  the  average  net  receipts 
of  the  Junction  Company  in  the  parish  of  Acton 
were  4/6361.  a  year,  whereas  the  appellants  now 
alleged  that  the  net  receipts  in  the  parish  were 
39492.  a  year,  from  which  they  claimea  to  deduct 
for  interest  on  tenants'  capital,  trade  profits,  and 
risks  and  casualties,  a  sum  reducing  tne  rateable 
value  to  6922. 

23.  If  the  court  should  be  of  opinion  that  the 
appellants'  contention  was  correct,  the  arbitrator 
found  and  awarded  that  the  appeal  be  allowed, 
and  that  the  gross  and  net  rateaole  value  appealed 
against  be  reduced  to  31252.  and  15002.  respec- 
tively, and  that  the  respondents  do  pay  the  appel- 
lants' costs  of  and  incident  to  the  appeal,  and  costs 
of  and  incident  to  the  reference,  and  the  costs  of 
the  award. 

24.  If  the  court  should  be  of  opinion  that  the 
respondents  were  correct  in  their  contention,  the 
arbitrator  was  justified  in  drawing  the  infer- 
ences of  fact  stated  in  paragraph  22  of  this  case, 
and  he  found  and  awarded  that  this  appeal  be  dis- 
missed, and  that  the  appellants  should  pay  the 
respondents'  costs  of  and  incidental  to  the  appeal, 
ana  of  and  incidental  to  the  reference,  and  the 
costs  of  the  award. 

25.  The  arbitrator  was  of  opinion  that  the  third 
contention  of  the  respondents,  viz.,  that  the  rent 
paid  by  the  three  companies  under  the  agreement 
was  (after  making  the  statutory  deductions  and 
allowances)  primd  facie  the  rateable  value  of  the 
line,  was  not  correct,  because,  although  called  a 
rent,  it  was  in  fact  the  consideration  agreed  to  be 
paid  for  the  acquisition  of  the  line  in  perpetuity. 
Various  motives  might  be  suggestea  for  com- 
panies situated  as  the  three  companies  were 
situated  agreeing  to  give  for  the  purchase  of  a 
line  like  the  line  in  qnestion  an  annual  sum  in 
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excess  of  what  the  line  was  then  earning,  or  ot 
what  the  occupation  of  the  line  itself  was  ever 
likely  to  be  worth  to  a  hypothetical  tenant  occupy- 
ing it.  If  the  actual  net  earnings  of  the  line, 
based  on  the  mile&ge  proportion  of  the  actual 
receipts,  after  making  the  usual  deductions  and 
allowances,  were  not  to  be  taken  as  the  basis  of 
the  rateable  value,  and  the  court  should  be  of 
opinion  that  the  arbitrator  should  form  an  inde- 
pendent estimate  of  what  a  tenant  might  possibly 
De  willing  to  give,  he  would  be  of  opinion  that 
the  fact  that  the  companies  were  willing  to  agree 
to  give  a  perpetual  annual  payment  in  excess  of 
the  earnings  of  the  line  ought  not  to  be  lost  sight 
of,  but  that  it  would  not  itself  be  even  prvmd 
facie  evidence  of  the  rateable  value  of  the  line 
fourteen  or  fifteen  years  after  the  agreement  was 
made. 

26.  If,  however,  the  court  should  be  of  opinion 
that  the  third  contention  of  the  respondents  was 
correct,  then  he  found  and  awarded  that  the  appeal 
be  dismissed,  and  that  the  appellants  do  pay  the 
respondents'  costs  of  and  incident  to  the  appeal, 
and  of  and  incident  to  the  reference,  and  the  costs 
of  the  award. 

Bv  sect.  6  of  the  I^orth  and  South-Western 
Junction  Bailway  Act  1871  (34  &  36  Vict. 
c.  cxcii.)  it  was  provided  that 

The  lease  shall  not  take  away,  abridge,  or  otherwise 
affect  any  of  the  duties,  obligations,  restrictions,  or 
liabilities  to  whioh  the  Jonotion  Bailway  wonld  or  might 
have  been  by  law  snbject  if  the  lease  had  not  been 
made  ;  and  all  bodies  and  persons,  other  than  the  lessees, 
shall  have  the  same  rights,  privileges,  powers,  and 
remedies  against  the  Junction  Company,  after  and  not- 
withstanding the  making  "f  the  lease,  as  they  wonld  or 
might  have  had  if  the  lease  had  not  been  made. 

Meadotaa  White,  Q.C.  (Tyrrell  T.  Payne  with 
him)  for  the  appellants. 

Mclntyre,  Q.C.  (Cyril  Dodd  with  him)  for  the 
respondents  cited  the  following  cases : 

^«iie«m«n<  Committee  of  the  AUrincham  Union  v. 

37m  Chethire  Line*  Committee,  15  Q.  B.  Div.  597 ; 

Sea.  V.  The  Inhabitanti  of  Sherford,  16  Ii.  T.  Ben. 

N.  S.  663;  L.  Bep.  2  Q.  B.  SOS; 
Wut  Bromwieh  School  Board  v.  The  Overteen  of 
West  Bromwieh,  52  L.  T.  Bep.  N.  S.  164;  13  Q.  B. 
Div.  929. 

ifeadotce  White,  Q.C  in  reply. 

Day,  J. — I  am  clearly  of  opinion  that  the  joint 
committee  of  the  three  companies  must  be  deemed 
to  be  the  persons  in  occupation  of  the  railway  in 
question,  and  that  they  are  the  persons  properly 
rateable.  The  North  and  South- Western  Junction 
Bailway  Company  are  not  to  be  deemed  to  be  in 
occupation ;  they  are  not  in  occupation,  and  ought 
not  to  be  rated  in  respect  of  this  p<ece  of  land.  I 
am  of  opinion  that  sect.  6  of  34  &  35  Vict.  c.  cxcii., 
upon  which  reliance  has  been  placed  on  behalf  of 
the  respondents,  does  not  really  aSect  this  ques- 
tion. In  my  judgment,  it  merely  introduces  that 
general  reservation  of  rights,  and  properly  intro- 
duces it,  for  tbe  purposes  of  protecting  the  public 
in  any  rights  which  it  had,  or  might  have,  under 
the  Act  of  Parliament,  against  the  North  and 
South-Western  Junction  lUilway  Company ;  but 
it  certainly  is  not,  in  my  judgment,  intended  to 
preserve  to  the  parish  ot  Acton,  or  to  any  other 
parish,  any  right  of  rating  the  Junction  Bailway 
Company  when  it  ceases  to  be  occupier  of  the 
land.  It  creates  a  preservation  of  the  rights 
existing  at  the  time  of  the  passing  of  this  Act  ot 
Parliament.    There  was  at  that  time  a  right  to 


assess  the  occnpiers  of  this  land,  and  that  right 
is  retained.  The  Act  ot  Parliament  does  not 
profess  to  say,  by  sect.  6,  or  by  any  other  section, 
that  this  company,  which  virtually  ceased  to  b© 
in  occupation  of  the  land  by  reason  of  the  carrying 
out  of  this  arrangement,  shall  be,  for  any  technictu 
or  local  purpose,  deemed  to  be  still  in  occu- 
pation. That,  in  my  judgment,  ceased  when 
the  arrangements  provided  by  the  Act  of  Par- 
liament were  carried  out.  The  next  question 
to  be  considered  is  one  involving  the  con- 
sideration of  the  principle  of  rating.  Now  I 
cannot  bring  myself  to  entertain  the  slightest 
doubt  that  the  true  principle  of  rating  to  be 
applied  here  is  the  same  as  is  applied  to  rating 
railway  companies  generally.  This  railway  com- 
pany has  become,  by  reason  of  the  arrangement 
arrived  at,  which  has  been  sanctioned  by  Act  of 
Parliament  and  carried  into  effect  under  the  pro- 
visions of  the  Act  of  Parliament,  a  portion  of  the 
property  of  the  three  companies.  It  is  worked 
by  the  three  companies,  by  each  for  its  own  ends, 
by  each  for  its  own  benefit,  by  each  as  part  of  its 
own  system,  and  the  joint  committee  exists 
merely  for  the  purpose  of  preserving  to  each  the 
full  exercise  of  the  rights  reserved  to  each,  at  the 
same  time  preserving  harmony  between  them, 
and  so  securing  to  each  the  most  ample  enjoy- 
ment of  the  rights  provided  by  the  arrangement. 
In  this  view  of  the  case,  the  rating  must  be  based 
upon  what  a  hypothetical  tenant  would  give  for 
the  property  year  by  year,  and  as  part  of  the 
gjrstem,  to  be  worked  under  this  agreement — that 
is  to  say,  it  must  be  dealt  with  as  an  integral 
part  of  the  systems  of  the  railway.  It  is  idle  to 
suggest  that  it  should  be  dealt  with  with  refe- 
rence to  what  at  one  time  it  had  been;  that 
has  nothing  in  the  world  to  do  with  ascertaining 
the  value.  The  value  is  what  can  be  got  out  of  it 
now  under  the  provisions  of  this  Act  of  Parlia- 
ment ;  that  is,  what  would  a  hypothetical  tenant 
give  for  the  rse  of  this  railway,  it  being  a  railway 
to  be  used  according  to  the  provisions  of  the  Act, 
that  is  to  say,  worked  by  tnese  three  lines,  each 
for  its  own  benefit,  at  the  same  time  with  a  reser- 
vation of  similar  rights  to  the  two  other  oom- 
panies.  Now,  in  that  view  of  the  case,  a  hypo- 
thetical tenant  would  take  this  railway  just  as  he 
wonld  take  the  land  of  any  single  railway  lying 
within  any  parish.  The  assessment  must  be 
proceeded  with  just  as  the  value  of  any  land 
running  through  any  parish  in  the  system  of  any 
other  railway  company  is  assessed.  The  piece  of 
land  running  through  the  parish  must  be  dealt 
with,  not  as  belonging  to  an  independent  railway 
supposed  to  be  let  to  a  hypothetical  tenant  just 
for  the  length  and  breadth  of  the  land  occupied 
in  the  particular  parish,  but  it  must  be  dealt 
with  as  part  of  the  whole  system.  It  is  not  to 
be  supposed  that  a  couple  of  miles  of  railway 
of  an  extensive  system,  running  perhaps  two  or 
three  hundred  miles,  are  to  be  cut  off,  as  it  were, 
and  that  such  portion  of  land  is  to  be  dealt  with 
as  let  off  to  a  hypothetical  tenant  who  would 
take  it  with  the  intention  of  getting  as  much 
as  he  possibly  could  extort  out  of  it,  and  of 
exacting  tolls  from  the  companies  which  must 
necessarily  run  over  it.  That  is  not  the  manner 
in  which  if  is  to  be  dealt  with.  The  proper 
method  of  proceeding  is  to  consider  it  as  part  ot 
the  whole  system,  and  the  question  is,  what  rent 
a  hypothetical  tenant  wonld  gitre  from  year  to 
,)igitized  Dy  ' 
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T«ar  for  the  land  considered  as  part  of  the  system. 
The  particular  piece  of  land  here  in  question,  in 
the  parish  of  Acton,  is  part  of  the  system  of  these 
three  railway  companies,  and  must  be  dealt  with 
as  such.  In  that  view  of  the  case,  it  seems  to  me 
that,  as  far  as  I  understand  the  findings  of  the 
learned  arbitrator,  the  appeal  must  be  allowed. 

Wilis,  J. — ^I  am  of  the  Rame  opinion.  I  must 
say  that  at  one  time  I  entertained  some  doubt  as 
to  whether  the  provisions  of  sect.  6  of  the  Act  of 
1871  were  not  intended  to  preserve  the  indivi- 
duality of  the  Junction  Comi»ny ;  but  as  a  matter 
of  fact,  in  my  opinion,  that  would  make  no 
difference  whatever  as  to  the  principle  upon 
which  the  rating  ought  to  be  made,  or  as  to  the 
figures  which  ought  to  be  arrived  at.  But  I 
hardly  think  that  that  is  the  proper  construction 
to  be  put  upon  sect.  6,  which  is  really  a  very 
general  clause  reserving  all  rights  and  providing 
that  other  persons  who  have  rights  and  claims, 
whether  of  a  public  or  a  private  nature,  shall  not 
stand  in  a  worse  position,  or  be  prejudiced,  on 
account  of  the  Junction  Company's  rights  having 
been  parted  with  under  this  agreement.  Now, 
one  of  the  rights  which  the  parish  of  Acton  had, 
was  to  rate  the  Jnnction  Company,  if  the  occupier 
of  the  railway,  and  to  rate  whoever  else,  if  any- 
one, might  be  the  occupier.  I  cannot  think  that 
the  general  words  which  are  used  in  sect.  6  were 
intended  to  alter  the  ordinary  jaw  of  rating,  or  to 
make  the  Jnnction  Company  rateable,  although 
they  had  parted  with  the  occupation  of  the  land. 
That  they  have  parted  wi5h  the  occupation  under 
the  lease  seems  to  me  really  too  clear  for  argu- 
ment or  discnssior.  Therefore  I  come  to  the 
conclusion,  notwithstanding  the  use  of  those  very 
general  words  in  sect.  6,  that  there  was  no  inten- 
tion to  alter  the  law  of  rating,  or  of  making  the 
Junction  Company  rateable,  instead  of  the  persons 
in  actual  occupation  of  the  railwav.  Then,  the 
next  question  for  our  consideration  is,  upon  what 
principle  the  rate  is  to  be  made.  All  the  various 
questions  which  have  been  elaborately  argued  are 
psally  and  substantially  answered  by  the  answer 
to  one  question.  It  seems  to  me  clear,  when  one 
comes  to  consider  this  agreement,  which  has  now 
received  the  sanction  of  an  Act  of  Parliament,  and 
which  is  part  of  the  law  of  the  land,  that  Parlia- 
ment, for  good  reason,  no  doubt,  has  enacted 
that  this  small  piece  of  line  shall  no  longer  be  an 
independent  line,  or  worked  as  an  independent 
line,  out  that  it  shall  merely  be  amalgamated  with, 
and  form  part  of,  the  respective  systems  of  the 
three  lines  by  which  it  is  used.  Of  course,  the 
necessary  efEect  of  that  would  be  that  it  would  be 
treated  as  any  other  portion  of  a  longer  line 
would  be — ^it  would  be  worked,  and  the  tolls 
would  be  taken,  and  the  charges  wonld  be  arrived 
at,  with  reference  to  the  general  interests  of  the 
railway  company,  and  with  reference  to  the  con- 
yeyance  of  tne  traffic  all  over  the  system.  There 
is  no  other  way  in  which  the  business  of  the  rail- 
wajr  company  could  be  carried  on.  The  learned 
arbitrator  finds  that,  in  substance,  the  business  of 
the  railway  companies  has  been  land  fide  carried 
on  in  this  respect,  and  that  there  has  been  no  in- 
tention to  starve  this  particular  part  of  the  line, 
bat  simply  to  work  it,  treating  it  as  an  integral 
part  of  their  respective  systems.  I  cannot  doubt 
that  that  is  the  effect  of  what  Parliament  has 
sanctioDed.  If  so,  it  seems  to  me  that  the  general 
principle  as  to  rating  railway  companieB  applies, 


and  that  the  bit  of  line  in  question  can  no  more 
be  treated  exceptionally,  than  can  be  any  other 
portion  of  the  system  of  any  one  of  the  great 
railway  com{>anies  which  is  in  their  occupation,  so 
far  as  rendering  them  rateable  for  it  is  concerned. 
It  is  part  of  the  general  system,  and  it  takes  its 
share  of  the  good  and  bad  fortune  of  the  general 
system.  It  seems  ro  me,  therefore,  thaD  the  piece 
of  railway  in  question  must  be  rated  as  part  of 
the  general  sjrstem  of  each  of  the  three  lines 
which  occupy  it,  and  with  respect  to  the  advan- 
tages and  disadvantages  to  which  it  is  subjected 
by  reason  of  that  arrangement.  Then,  it  seems 
to  me  to  be  conceded  that,  if  it  is  to  be  treated 
from  this  point  of  view,  the  appellants  are  right 
in  their  figures.  But  it  is  said  that  the  rent 
which  is  fixed  by  this  agreement  in  perpetuity 
is  evidence  which  ought  to  be  acted  upon  in 
fixing  the  amount;  and  that  is  one  of  the 
points  which  the  learned  arbitrator  puts  to 
us.  I  agree  with  the  view  expressed  by  him 
that,  as  soon  as  it  is  once  ascertained  that 
the  rent  is  not  a  fair  representative  of  the  actual 
earnings  of  the  line  under  the  existing  state  of 
things,  it  ceases  to  be  a  test,  and  it  might  very 
possibly  have  been  the  case,  if  one  had  known 
nothing  beyond  the  fact  that  this  was  a  piece  of 
line  which  was  earning  90002.  a  year,  that  that 
9000!.  a  year,  spread  over  the  whole  line,  might 
fairly  be  taken  as  a  test  of  the  rateable  value. 
But,  as  the  learned  arbitrator  has  pointed  out,  a 
portion  of  that  sum  undoubtedly  represents  the 
right  of  using  this  piece  of  railway  in  perpetuity 
with  advantage  to  the  companies,  and  of  making 
it  a  part  of  their  system,  and  of  having  the  ri^ht 
of  running  their  trains  over  it,  without  paying 
any  higher  remuneration,  for  all  time.  It  is  im- 
possible to  cut  out  from  that  figure,  which  repre- 
sents two  separate  elements  of  that  sort,  a  portion, 
and  to  say  that  such  portion  represents  the  value 
of  the  purchase  of  these  several  advantages,  and 
that  the  rest  of  it  represents  the  rental  as  com- 
pensation for  the  mere  occupation  of  the  land  by 
the  other  railway  companies.  It  seems  to  me, 
although  I  do  not  think  that  the  learned  arbitra- 
tor's question  in  paragraph  25  of  the  special 
case  is  happily  phrased,  that,  when  he  speaks  of 
prima  facie  evidence,  he  clearly  means  evidence 
to  be  acted  upon  under  the  circumstances  of  the 
case.  1  understand  him  to  say  that,  in  his 
opinion,  taking  the  other  circumstances  of  the 
case  into  consideration,  and  taking  into  considera- 
tion the  circumstances  of  the  railway  companies 
which  effected  the  purchase,  and  the  circum- 
stances of  the  railway  company  from  which  the 
purchase  was  effected,  he  is  satisfied  that  90001. 
a  year  does  not  represent  merely  the  value  of  the 
user  of  the  line.  But  I  do  not  think  that  there 
is  any  reason  whatever  why  we  should  not  fall 
back  upon  that  principle  of  rating  which  is  now, 
after  many  years  of  difficulty,  established;  and 
it  does  seem  to  me  that,  in  a  case  of  this  kind,  it 
would  be  peculiarly  undesirable  to  establish  any 
exceptional  principle,  because  the  effect  of  that 
would  be  to  drive  us  into  a  region  of  speculation 
to  which  there  would  be  no  end.  It  has  been  said 
that  now,  immediately  after,  or  within  a  very  few 
years  of  1871,  when  this  change  of  circumstances 
took  place,  it  is  possible  to  form  some  specu- 
lation as  to  what  the  earnings  of  the  company 
would  have  been  if  this  agreement  had  not  been 
carried  oat ;  but  if  TJLe.  Mclntyre's  contention  is 
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correct,  that  ought  to  be  done  fifty  or  one  hundred 
years  hence,  and  who  can  say  what  fifty  or  one 
hundred  years  hence  ■will  be  the  hypothetical 
value  that  the  hypothetical  tenant  under  hypo- 
thetical circumstances — none  of  these  hypotheses 
being  answered  by  the  reality — would  give  for 
the  use  of  the  line  r  It  seems  to  me  that  to  point 
this  out  is  really  to  answer  the  contention  that 
this  piece  of  line  must  be  exceptionally  rated.  I 
am  tnerefore  of  the  same  opinion  as  my  learned 
brother,  that  the  appellants  ore  entitled  to  our 
judgment. 
The  respondents  appealed. 

Jh>ril  20  and  21.— Sir  B.  E.  Wehsier  (A.-G.), 
WBityre,  Q.C.,  and  Cyril  Dodd,  for  the  respon- 
dents.—  The  original  company  which  formerly 
worked  this  piece  of  line  still  exists  as  an  inde- 
pendent company.  The  effect  of  the  agreement  of 
1871  was  not  to  amalgamate  this  company  and 
the  line  with  the  other  three  companies  and  their 
lines,  the  line  is  still  to  be  considered  as  an 
independent  line,  and  is  to  be  rated  as  such  at 
the  rent  which  a  tenant  from  year  to  year  might 
reasonably  be  expected  to  give  for  it.  If  that 
proposition  is  established,  then  the  matter  is  con- 
cluded by  the  findings  of  the  arbitrator  in  para- 
graph 22  of  the  case.  The  three  companies  them- 
selves may  be  considered  as  possible  tenants  of 
the  line,  but  it  is  plain  that  they  are  not  the  only 
possible  tenants,  because  the  agreement  in 
clause  33  gives  by  implication  a  power  to  let 
the  line  with  the  consent  of  the  lessees  and 
lessors.  It  might  be  that  such  a  tenant  as  is 
contemplated  in  clause  33  would  take  the  line 
npon  difEerent  terms  to  those  upon  which  the 
three  companies  hold  it,  and  would  work  it  as  a 
toll-earning  line,  and  in  such  a  case  there  is  amply 
sufiScient  found  in  the  case  to  justify  the  rate. 
They  cited 

Beg.  V.  London  School  Board,  55  L.  T.  Bep.  N.  S. 

SS4;  17Q.  B.  Div.  788; 
Bouth-Eaitem   Baihcwy   Company   T.   Dorhing,   3 

£.  &  B.  491 ; 
Seg.  T.  Gfr«ai  Wegtem  Bailway  Company,  15  Q.  B. 

879,1085; 
Clarke  t.  Fiekerton  Angar,  6  Q.  B.  Div.  139. 

Sir  E.  Clarke  (S.-G.),  F.  Meadows  WhUe,  Q.C., 
and  Tyrrell  Paine  for  the  appellants. — ^The  line  is 
worked  under  the  agreement  of  1871  as  an  integral 
part  of  the  systems  of  the  three  companies,  and 
must  be  so  treated  for  rating  purposes.  Under 
all  the  circumstances  there  could  be  no  occupier 
of  the  line  other  than  the  three  companies,  and 
consequently  the  hypothetical  tenant  must  be 
considered  as  holding  it  under  the  same  conditions 
as  those  under  which  the  three  companies  hold  it. 
The  agreement  of  1871  being  a  statutory  agree- 
ment, the  line  must,  as  long  as  the  statute  remains, 
be  occupied  in  accordance  with  the  terms  of  that 
agreement.  A  general  practice  for  rating  rail- 
way lines  was  laid  down  in  Beg.  v.  Oreai  Western 
Bailway  Company  {ubi  sup.)  ;  that  method  of 
procedure  ought  to  be  adopted  in  the  present 
case.  If  the  contention  in  paragraph  13  of  the 
ca.se  cannot  be  supported,  the  case  should  go  back 
to  the  arbitrator,  oecanse  his  statements  in' para- 
graph 22  do  not  amount  to  a  definite  finding  of 
the  probable  rent.    They  cited 

Altrincham  Union  v.  CheAire  Lines  Committee,  15 
Q.  B.  Div.  597 ; 

Corvoration  of  Worcester  v.  Droitvndi  AMetsmnU 
Committee,  36  L.  T.  Bep.  N.  S.  186  ;  2  Ex.  Div.  49. 


Lord  EsESB,  M.B. — In  this  case  we  are  asked 
to  decide  upon  a  speci&J  case  stated  by  an  arbi< 
trator,  and  we  have  to  deal  with  the  facts  as 
stated  suad  found  by  him.  The  special  case  as 
stated  by  the  arbitrator  appears  to  me  to  raise 
two  questions,  first,  whether  the  contention  of  the 
appellants  on  the  case  which  is  contained  in  para- 
graph 13,  and  which  the  arbitrator  adopted  and 
acted  upon,  is  correct ;  and  secondly,  if  it  is  not, 
then  whether  the  arbitrator  has  found  enough  in 
paragraph  22  to  enable  the  court  to  deal  with  the 
matter  m  what  it  may  think  the  correct  mode. 
Now,  the  general  rule  of  law  on  the  subject  of 
estimating  the  rateable  value  of  a  heredita- 
ment is  not  in  dispute ;  it  cannot  be  because  it  is 
laid  down  by  Act  of  Parliament ;  the  only  diffi- 
culty is  in  applying  that  general  rule  to  the  cir- 
cumstances of  a  particular  case.  Questions  of 
this  sort  have  been  continually  arising,  and  the 
courts  have  said  over  and  over  again  that  a  par- 
ticular mode  of  estimating  the  rateable  value 
adopted  in  a  particular  case  before  them  was  not, 
under  the  circumstances  of  that  case,  an  incorrect 
mode  of  applying  the  rule  laid  down  by  the 
statute ;  but  I  do  not  think  that  the  courts  have 
said,  or  that  it  follows,  that  that  particular  mode 
of  applying  the  rule  was  necessarily  and  in  all 
such  cases  the  only  correct  mode.  Ingenious  men 
may  discover  fresh  modes  of  adapting  the  statu- 
tory rule  to  fresh  cases,  and  it  is  impossible  for 
a  court  to  say  beforehand  that  no  other  mode  of 
anplying  it  than  that  employed  in  the  case  before 
t&em  can  be  correct.  Now,  when  the  question 
before  the  court  arises  upon  the  rating  of  a  rail- 
way, the  court  must  apply  the  statutory  rule  as 
in  other  cases,  and  must  see  whether  the  mode  of 
valuation  adopted  is  in  conformity  with  the  Act 
or  not.  When  the  case  is  that  of  one  railway 
throughout  owned  or  leased  by  one  company  from 
terminus  to  terminus,  then  the  courts  have  said 
that  it  is  not  an  incorrect  mode  of  getting  at  the 
rateable  value  of  the  part  of  the  line  in  a  par- 
ticular parish  to  take  the  gross  receipts  of  the 
line  in  the  parish  by  allocating  to  it  a  proportion 
of  the  receipts  in  respe^.t  of  traffic  passing  through 
the  parish  m  accordance  with  the  mileage  run  in 
the  parish,  and  to  deduct  therefrom  the  expenses 
necessary  to  produce  those  receipts  and  the  proper 
statutory  allowances.  The  courts  have  said  that 
in  such  cases  such  a  mode  of  proceeding  is  not 
wrong,  they  have  often  said  that  it  was  a  rough 
way  of  estimating  the  value,  but  that  if  no  better 
way  could  be  found  it  is  not  a  wrong  way ;  but  I 
do  not  think  the  courts  have  ever  ventured  to 
say  that  it  is  necessarily  and  in  all  cases  the  only 
correct  mode.  But  the  view  thus  taken  by  the 
courts  applied  to  the  ordinary  case  of  one  homo- 
geneous line  of  railway  worked  as  one  line,  and  it 
n)IIows  that  if  this  line  is  such  an  one,  then  that 
method  of  estimating  its  rateable  value  would  not 
be  wrong  in  this  instance.  Now,  in  paragri^h  13, 
the  arbitrator  has  treated  this  line  as  though  it 
were  an  integral  portion  of  the  lines  of  the  three 
companies  using  it,  and  the  question  arises 
whether  it  can  properly  be  so  treated.  That  is  a 
(question  of  mixed  law  and  fact.  Originally  the 
line  was  an  independent  line  belonging  to  an  inde- 
pendent company ;  that  independent  company  is 
still  existent  and  might  have  kept  this  line 
in  its  own  lands,  but  it  has  not  done  so ;  what 
it  has  done  is  to  enter  into  an  agreement, 
under  the  sanction  of  an  Aot  of  Parliament, 
■igitized  by  VjV 
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irith  three  oth«r  companies,  bnt  that  agreement 
has  not,  aa  it  eeems  to  me,  eztingniahed  the  com- 
pany as  an  independent  company  owning  an 
independent  line;  the  comp>an7  still  exists  and 
receives  the  annual  payment  from  the  three  com- 
panies, and  distribntes  that  payment  among  its 
shareholders.  The  line  continues  to  exist  in  my 
opinion  as  an  independent  line.  Further  than 
this,  there  is  a  power,  I  think,  in  the  lessees  to 
lease  the  line.  By  the  33rd  clause  of  the  agree- 
ment it  is  provided  that  the  lessees  shall  not 
assign,  let,  or  part  with  the  demised  undertaking 
withoat  the  previous  consent  of  the  lessors  under 
seal.  It  seems  to  me  that  upon  the  ordinary 
rnles  of  construction  there  is  a  necessary  impli- 
cation from  that  clause  that,  if  the  consent  of  the 
lessors  can  be  obtained,  the  lessees  may  let  the 
demised  undertaking  upon  any  terms.  I'herefore, 
the  case  is  reduced  to  tnat  of  an  independent  line 
owned  by  an  independent  company,  but  let  by 
them  to  other  companies,  and  a  power  is  given 
to  the  lessees,  with  the  consent  of  the  lessors,  to 
let  to  a  tenant  upon  any  terms,  and  upon  terms 
which  may  be  different  to  those  upon  which  the 
lessees  hold.  Therefore,  this  is  not  the  ordinary 
case  of  a  portion  of  a  line  in  one  parish  forming 
an  integral  part  of  a  longer  line,  and  I  do  not 
think  that  under  the  circumstances  of  this  case 
it  is  a  proper  way  for  rating  purposes  to  treat 
this  line  as  an  integral  part  of  the  lines  of  the 
three  other  companies.  It  seems  to  me  that  to 
do  80  would  be  to  shut  ont  of  view  the  possible 
tenant  to  whom  the  line  might  be  let  under  the 
terms  of  the  agreement.  I  am  therefore  clearly 
of  opinion  that  the  mode  of  valuing  the  line 
contended  for  in  paragraph  13  is  not  a  proper 
mode  to  adopt  in  this  case.  Then  we^  have  to 
consider  whether  the  arbitrator  has  found  enough 
in  sect.  22  of  the  case  to  enable  us  to  say  what  a 
hypothetical  tenant  might  reasonably  be  expected 
to  give  for  the  line  from  year  to  year  under  the 
circumstances  under  which  it  exists.  A  hypothe- 
tical tenant,  such  an  one  for  instance  as  is  con- 
templated in  clause  33  of  the  agreement,  must  be 
considered  as  able  to  hold  upon  any  terms  not 
forbidden  by  the  Act  of  Parliament,  and  the 
whole  argument  in  this  case  comes  to  this,  that 
this  piece  of  line  is  incapable  of  commanding  a 
rent,  because  it  can  only  be  regarded  as  an 
integral  portion  of  the  lines  of  the  three  other 
companies.  I  have  already  said  that,  in  my 
opinion,  that  is  not  so.  Possibly  it  might  have 
been  so  but  for  the  33rd  clause  of  the  agree- 
ment, but  that  clause  by  implication  allows  the 
premises  with  the  consent  of  the  lessors  to  be  let 
to  anybody.  Then  do  the  statements  in  para- 
graph 22  of  the  case  enable  us  to  say  that  a 
tenant  of  the  line  would  pay  such  a  rent  as  would 
be  sufficient  to  maintain  this  rate  P    I  think  the 

reral  result  of  what  the  arbitrator  says  is  that 
drew  from  the  facts  the  inference  that  a 
tenant  would  give  such  a  rent.  It  is  no  donbt 
me  that  he  says  that  such  an  inference  is 
to  a  great  extent  a  matter  of  speculation,  bat 
that  after  all  onlv  amounts  to  saying  that  it 
is  an  inference.  He  acted  oa  facts  wUch  were 
admissible  in  evidence,  and  if  he  believed 
them  he  was  clearly  entitled  to  draw  an 
inference  from  them.  For  these  reasons  I  cannot 
a^ee  with  the  conclusion  arrived  by  the 
Pivisioiial  Court,  and  I  think  that  this  ^peal 
most  be  allowed. 


Fbt,  L.J. — ^I  am  of  the  same  opinion,  and  I  do 
not  concur  in  the  judgment  of  the  Divisional 
Court.  The  inquiry  is  what  is  the  amount  of 
rent  at  which  the  hereditament  in  question  might 
reasonably  be  expected  to  let  from  year  to  year ; 
and  the  circumstances  under  which  that  inquiry 
arises  are  these :  The  railway  line  which  is  the 
subject  of  this  rate  was  formed,  and  for  some 
time  worked,  by  an  independent  company,  and 
was  a  line  which  effected  a  junction  between 
certain  other  lines  of  railway.  The  original  com- 
pany gave  up  working  the  line,  and  entered  into 
an  agreement,  which  was  confirmed  by  statute, 
by  which  a  perpetual  lease  of  the  line  was  granted 
to  three  other  companies,  and  the  original  com- 
pany received  a  rent  in  perpetuity.  The  lease  is 
not  a  lease  in  the  ordinary  sensp,  because  there  is 
no  reversion  and  no  power  of  re-entry,  but  the 
result  is  that  the  three  companies  to  whom  the 
lease  was  granted  and  the  original  company  are 
entitled  to  the  whole  interest  in  the  line,  and  it 
is  not  necessary  to  further  consider  the  exact  legal 
relation  created  by  the  agreement.  Now,  the 
question  at  what  rent  the  line  could  reasonably 
be  expected  to  let  is,  in  my  opinion,  really 
answered  bv  the  22nd  paragraph  of  the  case.  The 
arbitrator  nad  before  him  three  things  to  con- 
aider — the  facts  with  regard  to  the  receipts  prior 
to  the  agreement,  the  increase  in  the  trafRc,  and 
the  perpetual  rent.  He  was  entitled  to  take  these 
things  mto  his  consideration,  and  I  understand 
him  to  have  found  that,  taking  them  into  con- 
sideration, the  line  could  reasonably  be  expected 
to  let  from  year  to  year  to  some  tenant  at  a  rent 
which  would  justify  the  assessment.  But  it  is 
said  he  has  added  words  which  modify  that 
finding,  and  it  is  no  doubt  true  that  he  says  that 
such  an  inference  is  necessarily  speculative  to 
some  extent,  but  I  do  not  think  that  does  away 
with  the  effect  of  his  finding.  In  mv  opinion, 
therefore,  the  matter  is  concluded  by  the  finding 
of  the  arbitrator  in  paragraph  22.  But  then  it  is 
said  that  in  the  present  case  there  can  be  no 
such  tenant  of  the  line,  or  that,  if  there  can, 
the  supposed  tenant  must  take  subject  to  the 
same  conditions  as  the  present  lessees,  that  is 
subject  to  the  agreement  of  1871.  I  cannot 
agree  to  that  contention.  The  agreement  itself, 
which  is  to  have  the  same  effect  as  if  enacted 
by  statute,  gives  power  by  implication,  in  my 
opinion,  in  the  3-'^rd  clause  to  the  lessors  and  the 
lessees  jointly  to  demise  the  property  to  whom- 
soever they  please,  and  therefore  I  feel  no  diffi- 
culty at  all  in  holding  that  such  a  hypothetical 
tenint  may  exist.  He  certainly  need  not  be  con- 
sidered as  holding  subject  to  the  conditions  of 
the  agreement,  because  it  is  plain,  I  think,  that  a 
tenant  to  whom  a  lease  is  granted  under  the  33rd 
clause  of  the  agreement  may  take  his  lease  upon 
any  different  terms.  But  then  we  are  told  tnat 
there  is  a  general  practice  in  the  matter  of  rail- 
way rating  which  ought  to  govern  this  case,  that 
this  line  has  become  an  integral  part  of  the  system 
of  the  other  companies,  and  that  where  that  is 
the  case  we  must  follow  the  principle  laid  down 
in  Reg.  ▼.  Qreat  Western  Badway  Company  {vM 
sup.).  I  cannot  see  that  there  is  any  such  general 
principle  as  alleged  applicable  to  this  case ;  there 
has  not  been  any  absorption  of  this  line  into  the 
system  of  the  other  companies,  it  remains  for 
many  parposeR  a  distinct  and  separate  under- 
taldotg,  and  ia  capabte  ot  being  let  as  snoh  to  a 
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possible  tenant.  The  principle  laid  down  in  B«g. 
y.  Oreiit  Western  Radvoay  Company  (uhi  sup.) 
seems  to  me  to  have  been  a  counsel  of  despair.  I 
think  it  is  plain,  if  one  reads  Lord  Campbell's 
judgment,  that  the  court  resorted  to  that  method 
as  the  only  possible  method  under  the  circum- 
stance, and  because  thej  despaired  of  any  satis- 
&ctory  mode  of  applying  the  test  given  by  the 
Act ;  but  here  a  different  mode  of  proceeding  is 
open.     I  think  that  this  appeal  must  succeed. 

LoP£s,  L.J. — This  case  raises  an  important 
question  as  to  the  principle  upon  which  tnis  line 
of  railway  ought  to  be  ratra.  The  appellants 
contend  that  it  ought  to  be  regarded  as  an 
int^ral  portion  of  the  system  of  tne  three  com- 
panies, and  be  rated  accordingly,  while  on  the 
other  hand  the  respondents  contend  that  it  is  an 
independent  piece  of  line,  and  ought  to  be  so 
regarded,  and  that  it  should  be  assessed  upon  the 
amount  of  rent  which  a  tenant  from  year  to  year 
wonld  be  willing  to  give  for  it.  I  think  that  the 
contention  of  the  appellants  is  correct.  It 
seems  to  me  that  the  court  below  has  given  to 
the  agreement  of  1871  an  effect  which  is  inot 
authorised  by  its  terms.  The  learned  judges 
seem  to  have  held  that  the  effect  of  the  agree- 
ment, and  the  Act  confirming  it,  was  that  the 
line  was  amalgamated  with  and  formed  part  of 
the  systems  of  the  three  other  lines.  I  cannot 
out  that  construction  upon  it.  On  the  contrary, 
I  come  to  the  conclusion  that  throughout  it  con- 
iemplates  the  continued  existence  of  the  Junction 
Company  and  of  their  interest  in  the  line.  Several 
of  the  clauses  of  the  a<<Teement  point  to  this  con- 
clusion, notably  clauses  23,  28,  and  33.  It  seems 
to  me  that  the  necessary  implication  from  clause 
33  is  that  the  line  may  be  leased  to  another  tenant, 
and  that  the  individuality  of  the  Jnnction  Com- 
pany as  an  independent  company  is  preserved.  I 
am  therefore  of  opinion  that  the  Tine  must  be 
rated  as  an  independent  line  upon  the  rent  which 
a  tenant  from  year  to  year  might  be  reasonably 
expected  to  ^ve  for  it.  When  one  has  arrived  at 
that  conclusion,  then  I  think  that  the  statements 
in  paragraph  22  of  the  case  are  conclusive,  and 
are  clear  to  show  that  the  assessment  is  right. 
I  therefore    think    that  this  appeal  should  be 

'^^®^^-  Appeal  allowed. 

Solicitors  for  appellants,  Paine,  Son,  and 
PoUoek. 

Solicitors  for  respondents,  Wright  and  PUUy, 
for  Etuton,  Glark,  and  Btuion. 


Tuesday,  3fay  10. 
(Before  Lord  Esheb,  M.B.,  Fky  and  Lopzs,  L.JJ.) 
Basnett,  Hoabes,  and  Co.  v.  Thb  South  London 

T&AirwAYS  CoJiPANT.  (a) 
Principal  and  agmU — Bepresentations  hy  secretary 

of  a  company — Authority. 

A  firm  of  contractors  applied  to  the  plaintiffs  for  on 
advance  of  money,  offering  as  security  an  assign- 
ment  of  retention  moneys  which  the  contractors 
alleged  to  be  in  the  hands  of  the  defendants,  and 
payable  to  thsm  ypon  the  completion  of  their  eon- 
trad.  The  plaintiffs  made  inquiries,  and  were 
informed   by  the  d^endants'   secretary    thai  a 

(a)  Baportad  by  A.  A.  Bonom,  Biq.,  Buibtn4t-L»w. 


I  certain  amount  of  retention  money  in  tJie  hands 
of  the  defendants  would  become  payable  to  the 
contractors  upon  the  completion  of  their  eontmct. 
As  a  fact  thu  was  not  so;  but  the  plaintiffs,  on 
the  faith  of  these  representations,  advanced  money 
to  the  contractors,  taking  as  seeurily  an  assign- 
ment of  the  retention  moneys. 
Held,  in  an  action  by  the  plaintiffs  as  assignees  of 
the  retention  moneys,  that  it  was  not  within  the 
scope  of  a  secretary's  duty  to  make  such  represen- 
tations, and  that  therefore  the  defendants,  in  the 
absence  of  any  evidence  to  show  thai  the  secretary 
had  authority  to  make  the  representaiions  which 
he  made,  were  not  estopped  from  denying  that  the 
retention  moneys  were  due. 
This  was  an  appeal  from  a  jud^ent  of  Field,  J. 

Messrs.  Green  and  Burleigh,  a  firm  of  con- 
tractors, entered  into  a  contract  with  the  defen- 
dants, a  tramway  company,  to  construct  a  portion 
of  their  line.  By  the  terms  of  the  contract  the 
defendants  were  entitled  to  retain  in  their  hands 
a  certain  proportion  of  the  amounts  certified  for 
by  their  engineer  until  six  months  after  the  expira- 
tion of  the  contract. 

During  the  progress  of  the  work  Messrs.  Green 
and  Burleigh  applied  to  the  plaintiffs,  who  were 
bankers,  for  an  advance  of  20001.,  offering  them 
as  security  an  assignment  of  the  retention  monOTS 
under  the  contract  to  that  amount.  The  plaintiffs 
wrote  to  the  secretary  of  the  defendant  company, 
and  gave  notice  that  the  above  transattion  was 
proposed,  and  the  secretary  wrote  in  reply : 

We  note  that  Keasn.  Oreen  and  Burleierh  hare  charged 
their  retention  moneys  now  in  onr  hands  to  the  amoimt 
of  SOOOi.,  which  we  hold  toyonr  order,  payable  oa  Haioh 
21st  next. 

The  plaintiffs  again  wrote  to  the  secretary. 
Baying : 

jfur  we  Msame  that  this  snm  of  20001.  is  absolutely 
free  ttom  any  ezistinir  or  possible  claims  on  the  part  of 
your  oompany,  or  anyone  else  P 

To  which  the  secretary  replied : 

The  moneys  we  hold  of  Messrs.  Oreen  and  Bnrieiffb 
represent  retention  moneys  on  contract,  and  beyond  to* 
possible  claim  of  the  company  npon  the  contractors  to 
keep  np  their  works  for  six  months  after  the  expiring  of 
their  contraots,  there  is  no  further  charge  on  the  same. 

Thereapon  the  plaintiffs  advanced  to  Messrs. 
Green  and  Burleign  the  sum  of  £2000. 

The  plaintiffs  were  not  paid  by  Messrs.  Green 
and  Burleigh,  and  on  the  2l8t  March  they 
applied  to  the  defendants  for  payment  of  the 
retention  moneys.  It  then  appeared  that  the 
statements  of  the  secretary  of  the  defendant  oom- 
pany had  been  greatly  ia  error,  and  that,  with 
the  exception  of  a  balance  of  6751.  which  the 
defendants  paid  to  the  plaintiffs,  there  were  no 
more  retention  moneys  in  their  hands.  In  an  action 
against  the  defendants  for  the  balance  of  the 
2000{.,  the  learned  judge  held  that,  in  the  absence 
of  any  evidence  of  express  authority  in  the 
sectetary  to  make  such  representations,  or  of 
any  evidence  as  to  the  nature  of  his  employment, 
he  had  no  authority  as  secretary  to  make  saoh 
representations,  which  were  not,  therefore,  bind- 
ing on  the  company.  He  therefore  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

Oharies,  Q.C.,  for  the  plaintiffs,  cited 
Swifl  T.  /auwiury,  30  L.  T.  Bep.  N.  S.  31 ;  I.  Bap. 

9Q.  B.901; 
Barwick  v.  SngUA  Joint  Blodc  Bank,  16  L.  T.  Sep. 
N.S.46inr.Eep.a]^.m^^(^^OOgl^ 


Not.  96,  1887.1 


THE  LAW  TIMES. 


[V«»Li.vn.,  N.8.-4S7 


Ot.  of  App.] 


Gapp  v.  Bond. 


[Ct.  op  App. 


Murphy,  Q.C.  and  Blake  Odgen,  for  the  defen- 
dants, cited 

^«tol<in<i«  T.  National  £mpJoy«r«'  Aceidtnt  Atioeia- 
tton,S3L.T.  Bep.  N.  S.2^;  51 L.  J.  428,  Q.  B. ; 
Willianu  v.   Chttter  and  Hotyhead  Railway  Com- 
pany, 15  Jni.  828. 

Lord  EsHER,  M.B. — In  this  case  we  have  the 
mere  fact  that  the  person  -who  uxade  the  repre- 
sentations in  question  was  the  secretary  of  the 
defendant  company,  and  there  is  no  evidence  of 
any  express  authority  or  any  coarse  of  hnsiness 
from  which  authority  might  be  inferred.  The 
question  is  whether,  under  those  circumstances, 
we  ought  to  hold  that  the  plaintiffs  were  entitled 
to  rely  on  the  statements  of  the  secretary  as 
haying  authority  to  bind  the  defendants.  I  am 
content  to  abide  by  my  judgment  in  Netelanda 
V.  National  Employers'  Accident  Aiiociation  (libi 
sup.).  A  secretary  is  a  mere  servant ;  no  person 
ought  to  assume  that  he  has  any  authority  to 
represent  anything  at  all;  no  person  ought  to 
assume  that  statements  made  by  him  are  neces- 
sarily to  be  accepted  without  inquiry,  any  more 
than  statements  made  by  a  merchant's  clerk 
ought  necessarily  to  be  accepted  to  bind  the 
merchant.  For  these  reasons  I  think  that  this 
appeal  must  be  dismissed. 

Fry,  L.J. — I  am  of  the  same  opinion.  No 
evidence  was  given  of  any  authority  in  the 
secretary  to  bind  the  company,  and  I  can  see  no 
reason  why  a  secretary  is  to  be  held  to  have 
authority  to  make  representations  so  as  to  bind 
the  company  by  way  of  estoppel.  It  was  argued 
that  the  court  must  hold  that  from  the  very 
nature  of  the  office  of  a  secretary  such  an 
authority  is  necessarily  incident  thereto.  But  I 
do  not  think  that  is  so ;  I  do  not  think  such  a 
proposition  can  be  supported  either  upon  principle 
or  authority. 

LoFZS,  L.J. — We  are  asked  to  infer  from  the 
mere  fact  that  a  person  was  secretary  to  a  tram- 
way company  that  he  had  authority  to  make 
representations  with  regard  to  the  financial 
afiaira  of  the  company.  We  are  asked  to  do  this 
in  the  absence  of  any  evidence  whatever  of  any 
express  authority,  and  of  any  evidence  that  the 
making  of  such  representations  was  within  the 
scope  of  his  duty.  It  seems  to  me  that  it  would 
be  most  unreasonable  to  draw  the  inference  which 
we  are  asked  to  draw.  Appeal  dismissed. 

Solicitors  for  plaintiffs,  Datnes  and  Sons. 
Solicitors  for  defendants,  Wilhins,  Blyth  and 
Button. 


Thursday,  May  12. 
Before  Lord  Eshzb,  M.B.,  Fkt  and  Lofzs,  L.JJ.) 

Gapp  v.  Bond,  (a) 
BtU  of  sale — Exception  of  assignments  of  ship  or 
vessel — Dumb  barge  —  Bills  of  Sale  Act  1878 
(41  ^  42  Vict.  c.  31),  ».  4. 

The  BiUs  of  Sale  Act  1878,  s.  4,  excepts  from 
registration  as  a  bill  of  sale  transfers  or  auign- 
ments  of  a  ship  or  vessel  or  any  share  thereof. 

Held,  that  a  dumb  barge  propelled  by  oars  and 
plying  on  the  river  Thames  for  the  purpose  of 
carrying  goods,  wares,  and  merchandise  (%Bithout 
passengers)  is  within  the  exception. 

(a)  Rttponed  b7  A.  A.  HoPKiHa,  Eaq.,  BanUtiiNBt-TAw. 


This  was  an  appeal  from  a  judgment  of  Mathew, 
J.  upon  the  trial  of  an  interpleader  issue  without 
a  jury. 

The  plaintiff  claimed  as  his  property  certain 
barges  which  had  been  seized  by  the  Sheriff  of 
Surrey.  These  barges  were  what  are  known  as 
"  dumb  barges,"  propelled  by  oars  and  plying  on 
the  river  Thames  for  the  purpose  of  carrying 
goods,  wares,  and  merchandise  (without  pas- 
sengers). The  plaintiff's  case  was  that  the  barges 
had  been  sold  to  him,  and  they  wen?  registered  in 
his  name  in  the  books  of  the  Company  of  Water- 
men and  Lightermen  of  the  Biver  Thames, 
according  to  the  provisions  of  the  Watermen's 
and  Ligjitermen's  Amendment  Act  1859  (22  A  23 
Vict.  c.  cxzxiii.). 

The  defendant's  case  was  that  the  transaction 
amounted  only  to  a  mortgage  of  the  barges,  and 
that  the  documents  that  passed  constituted  a  bill 
of  sale  and  required  to  be  registered. 

The  learned  judge  so  held,  and  gave  judgment 
in  favour  of  the  defendant. 

The  plaintiff  appealed. 

Kenm,  Q.C.  and  Wheeler,  Q.C,  for  the  plaintiff, 
argued  that  the  transaction  amounted  to  a  sale  oi 
the  barges  and  not  to  a  mortgage  aa  Mathew,  J. 
had  held.  They  then  contended  that  even  sup- 
posing that  the  transaction  was  held  to  be  a 
mortgage  of  the  barges,  yet  that  a  dumb  bar^ 
is  a  vessel  within  the  meaning  of  the  exception  m 
sect.  4  of  the  Bills  of  Sale  Act  1878. 

The  Mae,  48  L.  T.  Eep.  N.  S.  907 ;  7  P.  Div.  126. 

GharUt,  Q.C.  and  Herbert  Beed  for  the  defen- 
dant.— The  transaction  was  clearly  a  mortgage, 
and  the  documents  should  have  been  registered. 
A  barge,  such  as  these,  is  not  within  the  excep- 
tion in  the  Bills  of  Sale  Act  1878 ;  that  exception 
only  applies  to  cases  of  transfers  or  assignments 
such  as  would  require  registration  under  the 
Merchant  Shipping  Act. 

Wheeler,  Q.C.  in  reply. — The  last  point  taken 
has  really  been  decided  by  the  Court  of  Appeal 
in  favour  of  the  plaintiff  (Union  Bank  of  Lon- 
don V.  Lenanton,  38  L.  T.  Bep.  N.  S.  693;  3  C.  P. 
Div.  243),  where  the  judgment  of  Lord  Bramwell 
is  precise  upon  this  point. 

Lord  BsHBR,  M.B. — ^In  this  case  I  think  we  are 
bound  to  give  judgment  according  to  an  autho- 
rity which  was  not  cited  to  Mathew,  J.  at  the 
trial,  or  at  least,  if  it  was  then  cited  to  him,  was 
cited  in  snch  a  way  that  his  attention  was  not 
called  to  the  point  of  it.  The  learned  judge  was. 
I  think,  right  in  his  view  of  the  transaction, 
which  I  think  amounted  to  a  mortgage  and 
not  to  a  sale.  The  documents  would  therefore 
require  registration  but  for  the  exception  in 
sect.  4  of  the  Bills  of  Sale  Act  1878 ;  but  under 
that  exception  a  transfer  of  a  ship  or  vessel,  or 
any  share  thereof,  does  not  require  to  be  regis- 
tered. I  shonld  have  been  inclined  to  think  that 
that  exception  only  applied  to  such  ships  as 
would  be  registered  elsewhere ;  but  that  view  is 
at  once  met  by  the  judgment  of  the  Court  of 
Appeal  in  the  case  of  The  Union  Bank  of  Londots 
y.  Lenanton  (ubi  sup.),  where  Lord  Bramwell  says  : 
"We  are  asked  to  read  the  enactment  in  the 
Bills  of  Sale  Act  as  though  it  had  in  it  the  words 
'  transfer  or  assignment  of  a  ship  pursuant  to  the 
Merchant  Shipping  Act.'  I  am  of  opinion  that 
we  cannot  so  read  it.  It  is  difficult  to  say  why 
we  cannot,  except  to  say  that  no  reason  has  been 
ligitized  by  VjOOQ IC 
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given  why  we  ahonld."  In  this  view,  and  as  the 
words  of  the  exception  are  so  general,  I  fail  to 
see  any  limit  which  can  be  placed  upon  them, 
except  the  ordinary  meaning  of  the  words.  The 
word  "  ship  "  cannot  have  the  technical  meaning 
of  a  vessel  of  a  particular  rig,  but  mnst  include 
whatever  would  be  called  a  ship  in  popular 
langroage.  The  word  "  vessel "  also  occurs,  and  I 
cannot  see  anything  which  prevents  ns  saying  that 
that  brings  into  the  exception  anything  which 
wonld  be  called  a  vessel  in  popular  language. 
Now,  I  do  not  think  that  anyone  wonld  call  a 
raft  or  a  Thames  wherry  a  vessel,  but  I  think 
that  anything  beyond  a  mere  boat  is  ordinarily 
called  a  vessel,  and  is  therefore  within  the 
exception.  I  think  that  the  authority  of  the 
decision  which  I  have  quoted  prevents  us  from 
limiting  the  word  "  vessel "  to  anything  short 
of  what  is  ordinarily  known  as  a  vessel.  I  am 
therefore  of  opinio.i  that,  under  these  circnm- 
stancea,  the  case  was  not  within  the  Bills  of  Sale 
Act  at  all.  I  do  not  consider  that  we  are  over- 
ruling the  judgment  of  Mathew,  J.,  because  I  feel 
certain  that  the  case  to  which  I  have  referred  was 
never  really  brought  to  his  knowledge.  I  think 
that  in  the  result  the  appeal  must  be  allowed. 

Fet,  L.J. — The  first  question  which  arises  in 
this  case  is  whether  the  documents  are  of  a  kind 
which  require  registration  nnder  the  Bills  of  Sale 
Acts  1878  and  1882.  The  moment  the  real  facts 
are  known  I  think  there  is  no  donbt  that  the 
transaction  was  by  way  of  mortgage,  and  was 
carried  out  by  an  instrument  which  would  ordi- 
narily reontre  registration  as  a  bill  of  sale.  The 
Act  of  1878,  however,  contains  an  exception  that 
the  words  "  bill  of  sale "  shall  not  include 
transfers  or  assignments  of  any  ship  or  vessel, 
or  any  share  thereof.  The  second  question,  there- 
fore, is,  whether  a  dumb  barge  is  within  that 
exception.  It  certainly  is  not  a  ship,  but  I  think 
it  is  a  veesd,  and  therefore  it  is,  I  think,  within  the 
exception,  unless  we  are  prepared  to  place  upon 
the  Act  some  narrower  construction  than  that 
which  is  suggested  by  the  ordinary  use  of  lan- 
l^nage.  It  was  urged  that  the  true  meaning  of 
the  exception  was  to  except  from  the  operation 
ot  the  Bills  of  Sale  Act  any  transaction  which 
would  require  registration  under  the  Merchant 
Shipping  Act ;  but  that  argument  is  at  variance 
with  the  case  of  Union  Bank  of  London  v. 
Lenanton  (ubi  tuip.),  by  which  we  are  bound.  The 
appeal  mnst  therefore  be  allowed. 

Lopxs,  L.J. — The  question  which  was  fought  in 
the  court  below  and  here  was,  whether  this 
transaction  amounted  to  a  mortgage  or  sale,  bnt 
it  is  now  not  necessary  to  consider  that  question, 
because,  in  my  opinion,  the  transaction  comes 
within  the  exception  contained  in  sect.  4  of  the 
Bills  of  Sale  Act  1878.  That  section,  after 
defining  what  a  bill  of  sale  shall  include,  says 
that  it  shall  not  include  (inter  alia)  transfers  or 
assignments  of  any  ship  or  vessel,  or  any  share 
thereof.  Now,  it  was  urged  that  what  was  there 
meant  was  such  a  ship  or  vessel  as  would  require 
registration  nnder  tne  Merchant  Shipping  Act, 
and  I  for  sometime  thought  that  that  argument 
had  great  force.  Bnt  it  appears  that  that  point 
was  really  decided  in  the  case  of  The  Union  Bank 
qf  London  v.  Lenanton  (ubi  (up.).  I  adopt  the 
words  of  Lord  Bramwell,  who  says  in  his  judg- 
ment in  that  case :  "  It  is  said  that  the  words 


nsed  are  similar  to  those  used  in  the  Merchant 
Shipping  Act.  That  is  true,  but  the  words  in  the 
Bills  of  Sale  Act  are  general  words,  and  snch  as 
a  person  would  use  who  intended  to  frame  a  wide 
and  comprehensive  enactment."  It  is  therefore 
clear  that  we  are  not  to  put  upon  the  words  the 
limited  meaning  which  wonld  oe  put  upon  them 
if  we  were  to  refer  them  to  the  Merclmnt  Ship- 
ping Act.  If  that  is  so,  then  the  only  question 
that  remains  is,  whether  a  barge  is  a  vessel ;  and 
it  appears  to  me  to  be  hardly  arguable  that  a 
barge  is  not  a  vessel.  I  think  that  the  appeal 
mnst  be  allowed.  Appeal  aliowed. 

Solicitors  for  the  plaintiff,  Woodbridge  and  Smu. 
Solicitor  for  the  defendant,  /.  WheaJieg. 


Tue»day,  May  17. 

(Before  Lord  Esheb,  M.B.,  F&t  and  Lopes,  L.JJ.) 

ScHULZB  AMD  Co.  V.  The  Great  Eastxsx 

Bailwat  Compamt.  (a) 

Carrier — Delat/   in    delivery — Samplet — Lot*   of 

$eaton — Meature  of  damage*. 
The  plaintiff*'  agent  delivered  to  the  defendanla  a 
parcel  of  lamples  to  be  forwarded  by  them  to  the 
plaintiff*,  informing  tliem  that  the  parcel  con- 
tained sample*.     There  tea*  tueh  delay  in  the 
delivery  of  the  parcel  hy  the  negligence  of  the 
defendant*  that  the  aamplee  became  valueleee  by 
reaeon  that  tJie  teaton  hadpa*»ed  during  whiek 
they  could  be  u*ed  for  procuring  order*.     The 
plaintiffs  brought  an  action  for  damages  for  non- 
delivery within  a  reasonable  time. 
Held  [{affirming  the  judgment  of  Day,  J.),  that  the 
plaintiff*  were  entitled  to  recover  a*  damages  the 
value  to  them  of  the  samples  at  the  time  when 
they  ought  to  have  been  dehvered. 
This  was  an  appeal  from  a  judgment  of  Day,  J. 
upon  the  trial  oi  the  action  without  a  jury. 

The  action  was  for  non-delivery  of  a  parcel  of 
samples  within  a  reasonable  time,  and  the  facts 
were  as  follows : 

The  plaintiffs,  who  were  woollen  merchants, 
were  in  the  habit  of  having  made  annually  for 
the  purpose  of  their  business  sets  of  samples  or 
pattern  goods.  These  sets  of  patterns  costs 
upwards  of  600Z.  to  make,  and  were  then  used  by 
the  plaintiffs'  travellers  to  show  to  customers  as 
samples  of  the  season's  goods,  each  traveller  of 
the  plaintiffs  travelling  for  that  purpose  having 
one  set  in  his  possession.  One  set  of  samples 
was  in  the  possession  of  the  plaintiffs'  traveller 
who  was  travelling  in  Italy,  but  as  the  plaintiffs 
required  that  set  to  use  in  JParis,  they  instructed 
the  traveller  to  return  it  to  them  to  Galashiels,  in 
Scotland  Ho  in  accordance  with  these  instruc- 
tions delivered  it  to  the  defendants'  agent  at 
Milan,  informing  him  that  the  parcel  contained 
samples,  and  it  was  duly  forwarded  to  Basle.  It 
was  sent  thence  by  the  defendants  on  the  14th 
July,  and  the  plaintiffs  were  advised  by  them 
that  the  parcel  would  be  due  at  Galashiels  on 
the  2lBt  July.  It  did  not  arrive  on  that  date, 
and  was  not  tendered  to  the  plaintiff  till  the 
9th  Sept.,  when  it  was  refused  by  them.  At  the 
trial  of  the  action  the  evidence  for  the  plaintiffs 
was  that  at  the  time  when  the  parcel  shoold 
have  been  delivered  it  was  worth  601.  to  them. 


(a)B«partadlvA.  A.  HOPKIKS,  Eaq. 
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that  they  would  have  gvren  that  enta  for  soch 
a  set,  and  that  no  other  set  was  available  for 
use  in  PariR,  nor  could  any  other -snch  set  be 
obtained  in  the  market,  or  made  in  less  than  a 
month ;  the  evidence  also  was  that  at  the  time 
when  the  parcel  was  in  fact  delivered  the  season 
for  travelling  with  such  samples  was  over,  and 
the  samples  were  absolutely  valueless.  The 
learned  judge  upon  these  facts  gave  jndtrment  for 
theplaintins  for  60{. 
The  defendants  appealed. 

Crump,  Q.C.  and  Douglcu  Walker  for  the  defen- 
dants.— The  learned  judge  was  wronar  in  his 
decision  as  to  the  measure  of  damages ;  he  has  in 
effect  given  the  plaintiffs  damages  in  respect  of 
a  loss  of  profit.  The  true  measure  of  damt^es  in 
an  action  for  late  delivery  is  the  difference  m  the 
Talae  of  the  goods  at  the  time  when  they  ought 
to  have  been  delivered,  and  their  value  at  the  time 
when  they  were  in  fact  delivered.  In  this  case 
there  has  been  no  intrinsic  damage  to  the  goods, 
they  are  as  perfect  now  as  when  they  were 
delivered  to  ttie  defendants ;  there  has  been  no 
loss  of  market,  because  the  goods  were  not  mar- 
ketable goods,  but  were  only  used  to  obtain  orders 
apon  which  a  trade  profit  was  to  be  made ;  the 
judgment  of  the  learned  judge,  therefore,  in  effect, 
gives  damages  for  the  loss  of  profit  which  might 
have  been  made  out  of  the  ordera  obtained  in 
Paris.  Tbis  case  is  distinguishable  from  the  case 
of  Wilson  V.  Lancashire  and  Yorkshire  Bailtoau 
Company  (3  L.  T.  Rep.  N.  S.  859 ;  9  C.  B.  N.  S. 
632),  because  in  that  case  the  delay  was  a  delay 
in  delivering  the  goods  which  were  to  be  made 
up ;  these  goods  are  not  to  be  made  up  into 
anything,  but  are  merely  to  be  shown  to 
customers.  The  case  of  Oreat  Western  Railway 
Company  v.  Bedmayne  (L.  Hep.  1  C.  P.  329)  is 
an  authority  to  show  that  the  plaintiff  is  not 
entitled  to  damages  in  respect  of  any  loss  of 
profit.  [Lord  Esuek,  M.R. — I  do  not  think  it 
will  be  contended  that  he  is.]  But  the  effect  of 
the  jadement  as  it  stands  is  to  give  him  such 
damages. 

llouUon,  Q.C.  and  Woo^aU,  for  the  plaintiffs/ 
were  not  called  on. 

Lord  EsHER,  M.B. — I  think  this  case  is  abso- 
lutely within  the  case  of  Wilson  v.  Lancashire 
aiui  Yorkshire  Railieay  Compcmy  (ubi  tup.).  These 
goods  were  delivered  to  the  deiendants  under  a 
denomination  which  would  inform  them  that 
there  was  a  commercial  necessity  that  they 
should  be  delivered  to  the  plaintiffs  within  a 
reasonable  time.  They  were  not  so  delivered, 
and  the  question  for  us  is  what  is  to  be  che 
measure  of  damages.  The  question  as  to  the 
measure  of  damages  in  the  case  of  a  delay,  by 
reason  of  which  the  plaintiff  lost  the  season, 
arose  in  Wilson  v.  Lancashire  and  Yorkshire 
Baihcay  Company  (ubi  sup.).  The  learned  judge 
who  tried  that  case  had  told  the  jury  that  in 
estimating  the  damages  they  were  entitled  to 
take  into  consideration  the  fact  that  the  plaintiff 
bad  lost  the  season  by  reason  of  the  delay.  The 
Conrt  of  Common  Pleas  laid  down  that  if  the 
meaning  of  the  loss  of  season  was  that  "the 
goods,  by  reason  of  their  not  having  been 
delivered  in  due  time,  had  been  Jessened  in  value — 
that  is,  if  in  consequence  of  the  delay  they  had 
become  of  less  value  to  the  plaintiff  because  the 
articles  to  be  made  up  would  be  less  marketable 


as  the  time  for  finding  coatomera  for  them  bad 
gone  by,  and  so  the  goods  were  left  in  the  plain- 
tiff's hands,  deteriorated  or  diminished  in  value"— 
then  there  was  no  misdirection  on  the  part  of  the 
learned  judge.  Applying  that  test  to  this  case, 
if  it  is  true  to  say  that  the  railway  company  were 
bound  to  know  that  a  delay  in  delivering  samples 
might  have  the  effect  of  leaving  them  upon  the 
hands  of  the  plaintiffs,  at  a  time  when  their  value 
to  them  would  be  lessened,  then  these  remarks 
apply  exactly  to  the  case  before  us.  The  plaintifEs 
oonld  not  have  supplied  themselves  with  any  like 
goods  in  the  market,  and  I  think  the  test  of 
damages  to  be  applied,  is  that  laid  down  in 
WiUon  V.  Laneashire  and  Yorkshire  Baihoay 
Company  (ubi  sup.)  within  the  principle  of  which 
this  case,  I  think,  falls. 

F&T  and  Lofzs,  L.J.J.  concnrred. 

Appeal  dwmMMd. 

Solicitor  for  plaintiffs,  Trinders. 

Solicitor  for  defendants,  W.  F.  Feam. 


Tuesday,  May  3. 
(Before  Lord  Esheb,  M.B.,  Fry  and  Lofes,  LJJ.) 
Bbid  v.  The  Explosives  Compant  Limited,  (a) 

Company — Liquidation — Appointment  of  receiver 

— BiatJuurge  of  eervomie  of  the  company. 
The  plaintiff  toas  employed  by  the  drfend%rU  com- 
pany under  a  contract  tshich  provided  thai  hie 
service  might  be  determined  by  si»  months'  notice. 
Upon  the  application  of  the  debenture-holders  of 
the  company,  and  by  an  order  of  the  Chancery 
Division,  a  maruiger  and  receiver  was  appointed. 
This  manager  instructed  the  plaintiff  to  continue 
his  service,  and  he  discharged  his  duties  for  more 
than  six  months  at    his  former  salary.      The 
business  having  been  then  sold  to  a  new  company, 
and  the  plaintiff  discharged  without  notice,  he 
brought  an  action  for  wrongful  dismissal: 
Held  (affirming  the  judgment  of  Manisty,  J.),  that 
the  appoinftnent  of   a    manager   and    receiver 
operated  as  a  discharge  of  the  servants  of  the 
company,  and  that  therefore  the  plaintiff  could 
not  recover. 
This  was  an  appeal  from  a  judgment  of  Manisty,  J. 
The  plaintiff  was  a  chemist,  and  was  appointed 
manasrer  of  the  works  of  the  defendant  company, 
which  was  a  company  engaged  in  the  manufac- 
ture of  explosives,  at  a  yearly  salary  of  600!.,  his 
employment  was  subject  to  be  determined  by  six 
months'  notice.    The  defendant  company  got  into 
pecuniary  difficulties,  and  application  was  mado 
to   the    Chancery    Division    by  the    debenture- 
holders  for  the  appointment  of  a  receiver  and 
manager.    On  the  22nd  May  1885  one  Thorn  was 
so  appointed,  and,  the  company  having  imme- 
diately gone  into  voluntarv  liquidation,  Thorn 
and  one    Nutt  were,  on    the   28th    May  1885, 
appointed  liquidators.    The  plaintiff  had  notice 
of  these  appointments,  and  was  told  by  Thorn, 
npon  the  day  after  his  appointment  as  receiver, 
that  it  would  make  no  difference  to  his  (the 
plaintiiTs)  position.    The  plaintiff  therefore  con- 
tinued his  service  at  his  former  salary,  and  on 
the  17th  Dec.  1885  Thorn  passed  his  accounts 
and  was  discharged  from  bis  office  of  receiver  and 
manager.    The  T>UBiness  was  carried  on  by  the 

(a)  Baported  b7  A.  A.  Homm,  Ki4.,B«nl<««Mit.UiK, 
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lioaidatora  until  the  15th  Jan.  1886,  when  it  was 
sold  to  a  new  company,  and  the  plaintiff  was  dis- 
missed withont  notice.  Upon  the  trial  of  his 
action  for  wrongful  dismissal  the  jury  found  that 
the  plaintiff  was  not  in  the  employment  of  Thorn 
after  his  appointment  as  receiver,  but  continued 
in  the  employment  of  the  defendants.  Manisty,  J., 
upon  further  consideration,  held  that  the  appoint- 
ment of  Thorn  as  receiver  and  manager  operated 
to  discharge  the  plaintiff  from  his  employment, 
and  also  that  the  appointment  of  the  liquidators 
would  have  the  same  effect.  The  learned  jodge 
therefore  gave  judgment  for  the  defendants.  The 
plaintiff  appealed. 

Kemp,  Q.O.  and  MeUlymont  for  the  plaintiff. — 
The  appointmenc  of  a  receiver  and  manager  does 
not  ip$o  facto  operate  as  a  discharge  of  the 
servants  of  the  company,  if  it  did  so  the  servants 
might  all  immediately  leave  their  employment, 
and  the  object  of  the  appointment  would  be 
defeated  at  once.  The  object  of  the  appointment 
is  to  keep  the  business  going  until  a  winding-up  : 
Oardner  v.  London,  Chatham,  and  Dover  Railway 

Company,  15  L.  T.  Bep.  N.  S.   6M;   L.  Bep.  2 

Ch.201. 

The  appointment  of  liquidators  in  a  voluntary 
liquidation  does  not  operate  as  a  discharge  of 
the  servants  when  the  liquidators  continue  the 
business  of  the  company  : 

Rt  OrieKM  Bani  Corporation ;  McDowalX'i  eat, 
54  L.  T.  Bep.  N.  S.  667  ;  32  Ch.  Div.  366 ; 

Re  English  Joint  Btock  Bant,  i.  Bep.  3  £q.  341. 

They  also  cited 

Pripp  V.  Chard  Railway  Company,  11  Hare,  241 ; 
Jefftry  r.  Smith,  1  Jao.  A  W.  298. 

Murphy,  Q.C.  and  Witt,  for  the  defendants, 
were  stopped  by  the  court. 

Lord  EsHER,  M.B. — ^In  this  case  the  plaintiff 
was  formerly  in  the  service  of  the  defendants,  and 
has  brought  an  action  against  them  for  wrongful 
dismissal.  The  action  was  tried  by  Manisty,  J. 
and  a  jury,  and  jud^ent  was  given  for  the  defen- 
dants, but  it  is  said  that  jndgmeut  ought  to  be 
entered  for  the  plaintiff  upon  the  findings  of  the 
jury  or  that  there  ought  to  be  a  new  trial.  Now 
one  of  the  terms  of  the  plaintiff's  emnloyment 
was  that  he  should  have  six  months'  notice  of  dis- 
missal. The  company  got  into  diflBculties,  and 
Thorn  was  appointed  receiver  and  manager  of  the 
business  by  the  Chancery  Division  at  the  instance 
of  the  debenture-holders.  Thorn  carried  on  the 
business  of  the  company,  and,  in  doing  so,  allowed 
the  plaintiff,  amongst  others,  to  continoe  his 
services  at  his  former  salary;  a  day  or  two  after- 
wards the  company  went  into  voluntary  liquida- 
tion, and  Thorn  and  another  gent'eman  were 
appointed  liquidators.  Thorn  was  still  receiver 
and  manager  under  the  order  of  the  Chancery 
Division,  and  he  therefore  at  this  time  filled  two 
capacities  in  the  defendants'  business.  Matters 
went  on  thus  for  more  than  six  months,  until  on 
(he  17th  Dec.  1885  Thorn's  status  as  receiver  and 
manager  came  to  an  end,  and  from  that  time  to 
the  15th  Jan.  1886  he  acted  as  liquidator  only,  but 
still  the  plaintiff,  with  the  consent  of  Thorn,  went 
on  in  the  business  discharging  the  same  duties. 
On  the  15th  Jan.  the  sale  of  the  business  to  a  new 
company  was  carried  out,  and  the  plaintiff  was 
dismissed  withont  notice;  it  is  in  respect  of  that 
dismissal  that  the  action  is  brought,  upon  the 
ground  that  he  did  not  at  that  time  receive  six 


months'  notice.  The  question  is  whether  he  was 
at  that  time  entitled  tn  six  months',  or  any  notice, 
and  Manisty,  J.  has  held,  notwithstanding;  the 
verdict  of  the  jury,  that  the  service  of  the  plaintiff 
under  Thoiii,  as  receiver  and  manager,  could  not 
be  treated  as  a  continuance  of  his  service  to  the 
cumpanv.  The  learned  judge  came  to  the  same 
conclusion  as  to  the  effect  of  the  appointment  of 
Thorn  and  Nutt  as  liquidators  in  the  voluntary 
liquidation.  Both  those  decisions  have  been 
challenged  before  us  in  argument,  and  we  have 
first  to  consider  what  is  the  legal  effect  upon  a 
contract  of  service  of  the  appointment  of  a  receiver 
and  manager  of  the  company's  business  by  the 
Court  of  Chancery  at  the  instigation  of  debenture 
holders  or  mortgagees.  Kow,  supposing  that 
there  was  one  mortgagee  of  a  business  who,  upon 
the  failure  of  the  mortgagor  to  carry  out  the 
terms  of  the  mortgage,  took  possession  of  the 
business,  what  effect  would  that  have  upon  the 
servants  of  the  mortgagor  who  were  entitled  to 
notice  of  dismissal  ?  Would  it  be  equivalent  to 
dismissal  by  the  mortgagor  ?  In  my  opinion  the 
fact  of  the  mortgagee  taking  possession  of  the 
business  is  equivalent  to  a  dismissal  of  the 
servants,  and  as  that  occurs  by  default  of  the 
mortgagor  it  amounts  to  a  wrongful  dismissal, 
and  the  servants  would  have  a  right  of  action. 
Now  is  there  any  difference  when  a  receiver  and 
manager  of  the  business  is  appointed  by  the  court 
on  behalf  of  a  great  number  of  mortgagees  ?  The 
court  is  acting  on  behalf  of  all  the  mortgagees, 
and  has  power  to  appoint  a  receiver  and  manager, 
who  shall  act  in  the  interests  of  all,  but  the  effect 
is  the  same  as  in  the  case  of  a  single  mortgagee 
who  takes  possession.  It  seems  to  me  therefore 
that  the  result  of  such  an  appointment  is  to  dis- 
charge all  the  servants  from  tneir  service  to  their 
original  employer,  and  that  in  such  a  case  [»  I 
have  put  there  is  a  wrongful  dismissal,  for  which 
an  action  will  lie.  I  therefore  come  to  the  con- 
clusion that  at  the  time  when  Thorn  was  appointed 
receiver  and  manager  the  plaintiff  was  entitled  to 
bring  an  action  for  wrongful  dismissal,  and  that, 
if  nothing  else  were  in  the  way,  he  could  recover 
in  that  action,  but  he  has  sustained  no  damage. 
He  was  taken  on  by  Thorn  to  do  the  same  service 
at  the  same  salary,  and  that  continued  for  more 
than  six  months,  and  consequently  he  suffered  no 
damage  by  the  wrongful  dismissal  at  the  hands  of 
the  defendants,  and  is  not  entitled  to  recover  any- 
thing. The  learned  judge  also  came  to  the  con- 
clusion that  even  if  there  had  been  no  appointment 
of  Thorn  as  receiver  and  manager  the  appointment 
of  the  liquidators  would  have  had  the  same  effect. 
I  do  not  consider  it  necessary  to  decide  that 
question.  It  seems  to  me  that  in  any  view  of  the 
case  the  plaintiff  has  no  right  of  action  against 
the  company,  and  that  the  appeal  must  therefore 
be  dismissed. 

Fry,  L.J. — I  have  come  to  the  same  conclusion. 
Br  the  agreement  of  service  made  between  the 
plaintiff  and  the  defendants,  the  plaintiff  was 
entitled  to  six  months'  notice  of  dismissal.  The 
defendants  issued  debentures,  which  may  be 
described  as  mortgages  of  their  business,  and  cir- 
cumstances arose  under  which  the  mortgagees 
had  a  right  to  enter  upon  their  property.  Now, 
when  there  are  many  mortgagees,  all  having  a 
right  to  enter  at  the  same  time,  the  Court  of 
Chancery  has,  in  order  to  meet  that  difiBculty, 
'  which  is  increased  by  the  fact  that  the  property 
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IB  a,  goin^  business,  been  in  the  habit  of  appoint- 
ing, at  the  instance  of  such  mortgagees,  some 
person  or  persons  to  be  not  merely  receivers  but 
also  maulers.  That  was  done  in  this  case. 
Thorn  was  so  appointed,  and  his  appointment  was 
an  entry  by  the  mortgagees.  Now,  I  am  not  pre- 
pared to  lay  down  as  a  hard  and  fast  rule  that 
every  entry  of  a  mortgagee  is  a  dismissal  of  the 
servants  of  the  mortgagor  from  their  employment. 
I  think  you  must  look  to  the  factn  of  each  case  to 
see  whether  that  has  happened.  But  in  this  case 
I  think  that  the  facts  do  show  that  the  entry  of 
the  mortgagees  did  determine  the  service  of  the 
plaintiff  and  was  a  dismissal,  which  was,  under 
the  circumstances  of  his  agreement  wrongful. 
But  he  has  suffered  no  damage,  becanse  he  was 
employed  in  an  equally  advantageous  manner  for 
a  further  period  of  more  than  six  months,  that  is 
for  more  tnan  the  period  for  which  he  was  entitled 
to  notice,  and  therefore  he  cannot  recover  any 
damages.  I  do  not  think  that  the  question  as  to 
the  position  of  the  liqiiidators  now  arises,  in  view 
of  our  decision,  and  I  do  not  propose  to  decide 
anything  with  regard  to  it.  I  think  that  the 
appeal  must  be  dismissed. 

LoFES,  L.J. — I  am  of  the  same  opinion.  The 
plaintiff  claims  damages  in  lieu  of  six  months' 
notice.  He  was  employed  for  six  months  after  the 
appointment  of  Thorn  at  the  same  salary  as 
before,  and  therefore  he  cannot  recover  in  this 
action  if  Thorn's  appointment  operated  to  dis- 
charge him.  I  agree  with  the  Master  of  tbe 
Bolls  that  it  did  so,  and  I  think  the  judgment  of 
Manisty,  J.  was  right  and  should  be  affirmed. 

Appeal  dismissed. 

Solicitor  for  plaintiff,  /.  0.  Jacob. 
Solicitors  for  defendants,  Saunders,  Hawhsford, 
Bennett,  and  Co. 


Tuesday,  June  14. 

(Before  Lord  Eshsjk,  M.B.,  Lindlet  and  Lofbs, 
L.JJ.) 

Calvert  v.  Thohas  and  akother.  (a) 

BiU  of  sah — "  Expenses  incurred  in  relation  to  the 
security"  charged  mt  proceeds  of  sale — Validily 
—BiUs  of  Sale  Act  (1878)  Amendment  Act  1882 
(45  4r  46  Viet.  c.  43)  —  Form  in  schedvle— 
Conveyancing  Act  1881  (44  j-  45  Viet.  c.  41), 
M.  19-21. 

A  biU  of  sale,  containing  an  express  pouter  of  seizure 
and  sale  of  the  mortgaged  chattels,  provided 
"  tluU  the  mortgagee  should  wUh  and  out  of  the 
moneys  to  arise  from  any  such  sale  as  aforesaid 
in  the  first  place  pay  the  expenses  attending  such 
sale,  or  otherwise  incurred  in  relation  to  this 
security." 

Held  {affirming  the  judgment  of  Smith,  J.),  thai 
the  bill  of  sale  too*  void  as  not  being  in  accord- 
ance iciih  the  form  in  the  sehfdule  to  the  Bills  of 
SaU  Act  1882. 

The  provisions  of  the  Conveyancing  Act  1881  as  to 
power  of  sale  are  not  incorporaied  in  the  form 
given  in  the  schedule  to  tlie  BiUs  of  Sale  Act 
1882. 

E»  parte  Official  Receiver ;  Be  Morritt  (56  L.  T. 
Mep.  N.  S.  42)  and  Watkms  c.  Evans  (56  L.  T. 
Bep.  N.  8.  177)  discussed. 

(a)  Bepoitad  by  A.  A.  HOPEIHS,  Eiq.,  B»rri<tar-4t-Lair. 


This  was  an  appeal  from  a  judgment  of  Smith,  J. 
upon  the  trial  of  an  interpleader  issue. 

The  plaintiff  claimed  under  a  bill  of  sale  certain 
goods  which  had  been  seized  in  execution  at  the 
instance  of  tbe  defendants,  the  execution  creditors. 
The  bill  of  sale  which  assigned  these  goods  to  the 
plaintiff  as  security  for  the  repayment  of  a  sum 
of  300Z.  was  dated  the  Ist  June  1886.  It  gave  to 
the  mortgagee  an  express  power  of  seizure  and 
sale  at  the  expiration  of  five  days  if  default  should 
be  made  in  payment,  or  if  any  other  default, 
mentioned  as  a  cause  of  seizure  in  the  Bills  of 
Sale  Act  (1875)  Amendment  Act  1882,  s.  7,  should 
be  made.  It  further  contained  a  covenant  by  the 
mortgagor  to  permit  the  mortgagee  at  all  reason- 
able  times  to  enter  into  the  said  premises  for  the 
purpose  of  inspecting  the  said  chattels  and  things ; 
and  it  was  declared  that  the  mortgagee  should 
with  and  out  of  the  moneys  to  arise  from  any 
such  sale  as  aforesaid  in  the  first  place  pay  the 
expenses  attending  such  sale  or  otherwise  incurred 
in  relation  to  this  secarit}',  and  in  the  next  place 
pay  the  moneys  which  should  still  be  owing  on 
the  security,  and  should  pay  the  surplus,  if  any, 
to  the  mortgagor. 

The  learned  jndg^  was  of  opinion  that  thia 
provision  with  regard  to  the  payment  of  expenses 
was  too  large,  and  rendered  the  bill  of  sale  void 
as  not  being  in  accordance  with  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act  1882.  He  therefore  gave  judgment  for 
the  defendants. 

The  plaintiff  appealed. 

Potter,  Q.C.  and  Danckwertz  for  the  plaintiff.— 
The  provision  as  to  the  payment  of  expenses  out 
of  the  proceeds  of  a  sale  is  not  so  wide  as  to  con- 
stitute any  real  deviation  from  the  form  in  the 
schedule  to  the  Act  of  1882.  The  express  pro- 
vision in  this  bill  of  sale  as  to  what  is  to  be  done 
with  the  proceeds  of  a  sale  is  substantially 
identical  with  sect.  21,  sub-sect.  3,  of  the  Con- 
veyancing Act  1881,  by  which  it  is  provided  that 
the  proceeds  of  a  sale  shall  be  applied  by  the 
mortgagee  first  in  payment  of  all  costs,  charges, 
and  expenses  properly  incurred  by  him  as  incident 
to  the  sole,  or  an^  attempted  sale,  or  otherwise. 
Now,  that  provision  of  the  Conveyancing  Act 
1881  is  incorporated  in  the  form  in  the  schedule 
to  the  Act  of  1882  ;  that  was  the  decision  of  the 
majoritv  of  the  court  in  Bx  parte  Official  Beciver; 
Be  MorrUl  56  L.  T.  Rep.  N.  S.  42  ;  18  Q.  B.  Div. 
222),  and  Fry,  L.J.,  in  delivering  the  judgment  of 
the  court  in  Watkins  v.  Evans  (56  L.  T,  Rep. 
N,  S.  177;  18  Q.  B.  Div.  386),  points  out  that  that 
was  so.  If,  therefore,  the  provision  in  the  Con- 
veyancing  Act  would  have  applied  in  tbe  absence 
of  the  express  provision,  and  the  express  pro- 
vision is,  when  reasonably  construed,  identical 
with  it,  there  is  no  deviation  from  the  form  in 
the  schedule.  The  following  cases  were  also 
referred  to : 

Consolidntsi  Credit  Corporation  v.  Oosney,  16  Q.  B. 
Div.  24; 

Furbtr  V.  Cobb,  56  L.  T.  Bep.  N.  S.  689 ;   18  Q.  B. 
Div.  484; 

B»  Clsavtr,  56  L.  T.  Bep.  N.  S.  583;  18  Q.  B.  Div. 

489; 

[Iiuniley  r.  Simmon*,  55  L.  J.  758,  Ch. 

Herbert  Beed  for  the  defendants. — This  clause  as 
to  the  payment  of  expenses  out  of  the  proceeds  of 
the  sale  brings  the  bill  of  sale  within  the  principle 
laid  down  by  the  court  in  J^  parte^^^v^ord ; 
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Be  Barter  (64  L.  T.  Kep.  N.  S.  894;  17  Q.  B. 
Div.  259),  and  renders  it  void.  It  gives  the  bill 
of  sale  a  different  legal  effect  from  that  which 
it  would  have  had  if  the  form  in  the  schedule  to 
the  Act  of  1882  had  been  followed,  and  it  ia  also 
calculated  to  mislead  the  borrower.  No  one  can 
Bay  with  any  certainty  what  expenses  might  be 
charged  under  this  clause;  it  is  certainly  wide 
enough  in  its  terms  to  include  expenses  incurred 
in  the  preparation  of  the  security  before  its  exe- 
cution. Again,  under  the  power  of  inspection 
contained  in  the  bUl  of  sale  the  mortgagee  might 
be  continually  sending  down  to  inspect  the  goods, 
and  might  then  charge  the  expenses  thus  un- 
reasonably incurred  against  the  proceeds  of  the 
sale.  The  provision  is,  therefore,  reasonably 
calculated  to  mislead  the  borrower.  Further 
than  that,  it  gives  the  bill  of  sale  a  different  legal 
effect  to  that  contemplated  by  the  statutory  form. 
The  form  contains  no  such  provision  as  this,  and 
the  provisions  of  the  Conveyancing  Act  1881 
are  not  incorporated  in  the  form ;  to  say  so  is  to 
misapprehend  the  judgment  of  the  court  in 
Hx  'parte  Official  Beceiver;  Re  MorrUt  (ufri  gup.). 
[He  was  stopped]. 

Lord  EsHEK,  M.B. — ^With  regard  to  one  point 
which  has  been  argued  I  desire  to  express  my 
opinion,  which  has  always  remained  the  same, 
that  the  provisions  of  the  Conveyancing  Act 
1881,  as  to  the  power  of  sale,  are  not  in  any  case 
incorporated  in  the  form  given  in  the  schedule  to 
the  Bills  of  Sale  Act  1882.  I  think  that  the 
form  is  wholly  inconsistent  with  the  idea  that 
the  provisions  of  the  Coveyanoing  Act  are  in- 
corporated, bnt  I  have  already  given,  and  adhere 
to  them,  the  reasons  for  this  opinion.  Moreover 
I  do  not  think  that  the  majority  of  the  court  in 
the  case  of  Ex  parte  Official  Beeeiver  ;  Be  Morritt 
(»5i  ««i>.)  expresed  any  contrary  opinion.  I 
think  that  the  effect  of  what  all  the  judges 
(except  Fry,  L.J.)  said  in  that  case  was  that  the 
provisions  of  the  Conveyancing  Act  1881  were 
not  in  any  case  incorporated  in  the  form  in  the 
schedule  to  the  Act  of  1882.  Therefore  I  think 
that  if,  in  delivering  the  judgment  of  himself  and 
Bowen,  L.J.  in  Watkina  v.  Evans  («W  «up.). 
Try,  L.J.  used  any  expression  which  is  to  be 
taken  as  intimating  that  the  majority  of  the 
court  in  Ex  parte  Official  Receiver ;  Be  Morritt 
(vM  titp.)  were  of  opinion  that  the  Conveyancing 
Act  applied,  that  expression  mnst  have  proceeded 
upon  a  misapprehension  uf  the  effect  of  that 
judgment.  There  is  nothing  actually  decided  in 
the  case  of  Watkina  v.  Evans  (ubi  aiip.)  which 
binds  us  as  to  the  effect  of  the  former  decision, 
and  therefore  1  am  entitled  to  express  my  own 
view  of  it.  I  have  some  doubt  whether  Pry,  L.J. 
intended  to  go  as  far  as  his  words  in  Wathina  v. 
Evans  {ubi  eup.)  seem  to  imply,  but  if  he  did, 
then  I  cannot  but  think  that  there  must  have 
been  some  misapprehension  on  his  part  of  the 
true  effect  of  what  was  said  by  the  majority  of 
the  court  in  the  former  case.  Coming  now  to 
the  case  before  us,  the  question  is  whether  this 
bill  of  sale  sins  against  the  form,  proceeding 
upon  the  footing  that  no  part  of  the  Conveyancing 
Act  1881  is  incorporated  in  that  form.  I  think 
that  it  does,  because  it  gives  to  the  mortgagee  a 
larger  right  than  he  would  have  had  if  the  form 
had  been  followed.  I  think  that  the  clause  re- 
lating to  the  payment  of  expenses  out  of  the 
proceeds  of  the  sale  is  so  large  that  it  would 


include  expenses  incurred  before  the  execution  of 
the  bill  of  sale,  if  those  expenses  related  to  the 
question  what  the  security  should  be.  The  clause 
is  so  large  as  to  give  the  mortgagee  the  utmost 
latitude  to  retain  an  almost  indefinite  amount 
for  expenses,  providing  those  expenses  in  any  waj 
related  to  the  security.  The  rights  thus  given 
to  the  mortgagee  are,  in  my  opinion,  much  larger 
than  he  would  have  had  if  the  form  in  the 
schedule  to  the  Act  of  1882  had  been  substan- 
tially followed,  and,  therefore,  I  think  that  the 
bill  of  sale  is  bad,  and  that  this  appeal  must  be 
dismissed. 

LiNDiBT,  L.J. — ^I  am  of  the  same  opinion.  It  is 
conceded  that  the  provisions  of  the  Conveyancing 
Act  1881  are  not  incorporated  in  this  bill  of  sale. 
I  confess  that  I  was  rather  surprised  to  find  in 
Waikins  v.  Evans  (ubi  sup.)  that  I  was  supposed 
to  have  expressed  an  opinion  in  Ex  parte  Offixixii 
Receiver ;  Be  Morritt  {ubi  sup.)  that  the  pro- 
visions of  the  Conveyancing  Act  1881  as  to  the 
power  of  sale  apply  to  the  form  in  the  schedule  to 
the  Act  of  1882.  I  remember  that  I  was  of 
opinion  that  those  provisions  applied  to  bills  of 
sale  up  to  and  until  the  passing  of  the  Act  of 
1882,  but  I  was  not  of  opinion  that  they  could  be 
introduced  into  the  form  in  the  schedule  to  the 
Act  of  1882,  and  in  that  respect  I  differed  from 
my  brother  Pry.  I  think  there  must  have  been 
some  misapprehension  when  I  was  supposed  to 
have  said  otherwise.  I  am  certainly  of  opinirai 
that  it  would  be  inconsistent  with  the  form  m  the 
schedule  to  the  Act  of  1882  to  hold  that  the  pro- 
visions of  the  Conveyancing  Act  1881  are  incorpo- 
rated therein.  ]Now,  then,  I  come  to  this  bill  of 
sale ;  the  objection  is  that  it  is  not  in  accordance 
with  the  form  because  it  gives  to  the  mortgagee 
rights  and  powers  which  he  would  not.  have  had 
under  the  form.  That  depends  upon  the  construc- 
tion of  this  clause  with  regard  to  the  payment  of 
expenses  out  of  the  proceeds  of  the  sale.  The 
clause  is  "  that  the  mortgigee  should  with  and  out 
of  the  moneys  to  arise  from  any  such  sale  as 
aforesaid  in  the  first  place  pay  the  expenses  attend- 
ing such  sale  or  otherwise  incurred  in  relation  to 
this  security ; "  that  appears  to  me  to  confer  a 
power  much  too  wide  to  be  in  accordance  with 
the  form.  It  might  include  expenses  which  might 
be  oppressive  and  not  properly  incurred,  and 
might,  as  the  counsel  for  the  defendant  has 
pointed  out,  open  the  door  to  opportunities  of 
saddling  the  mortgagor  with  improper  and  oppres- 
sive charges.  I  do  not  think  there  is  any  answer 
to  his  suggestion  that  charges  in  respect  of 
frequent  inspection  might  be  made,  and  that 
charges  in  respect  of  the  preparation  of  the  secu- 
rity might  be  included.  That  is  the  sort  of  thing 
which  it  was  precisely  the  object  of  the  Act  to 
avoid,  and  I  am,  therefore,  of  opinion  that  this 
bill  of  sale  is  not  in  accordance  with  the  form 
given  by  the  Act,  and  is  therefore  bad.  The 
appeal  must  therefore  be  dismissed. 

Lopxs,  L.J. — ^In  the  case  of  Ex  parte  OfficuH 
Beeeiver;  Be  iforritt  {ubi  sup.)  I  thought  that 
the  provisions  of  the  Act  of  1882,  by  which  a 
statutory  form  of  bill  of  sale  was  given,  negatived 
and  were  inconsistent  with  the  incorporation  of 
the  provisions  of  the  Conveyancing  Act  1881.  I 
can  only  say  that  I  am  still  of  the  same  opinion. 
I  certainly  thought  that  that  was  the  opinion  of  all 
the  judges  who  took  part  in  that  decision,  except 
igitized  by  VjOOQIC 


Not.  as.  1887.] 


THE  LAW  TIMES. 


[VoL  LTII.,  N.  8.-443 


Ct.  Of  Are.] 


Majlb  ahd  Ga  «.  Eabi.  of  Shkbttsbukt  and  Talbot. 


[Ct.  of  Apf. 


V17,  LJ".,  and  I  am  a  good  deal  surprised  to  find 
the  -view  of  the  court  stated  to  hare  been  what  it 
is  expressed  to  have  been  in  Watkin*  t.  Evant 
(wbi  rup.).  That  is  certainly  not  mj  view  of  the 
effect  of  what  was  said  by  the  majority  of  the 
coart  in  Ex  parte  (Jfficial  Receiver ;  Re  Morritt. 
Passing  from  that  point  and  coming  to  this  bill 
of  sale,  it  is  said  that  it  is  bad  because  the  clause 
with  regard  to  the  payment  of  expenses  out  of 
the  proceeds  of  the  sale  sins  against  the  schedaled 
form.  I  think  that  point  is  a  good  one.  The 
insertion  of  such  a  clause  makes  the  legal  effect 
of  the  bill  cf  Bale  different  to  what  it  would  have 
been  if  it  had  been  in  accordance  with  the  form. 
Moreover,  I  think  that  the  insertion  of  so  in- 
definite a  provision  would  be  calculated  to  mislead 
the  borrower,  for  the  clause  is  so  large  that  it 
would,  I  think,  include  expenses  incurred  before 
the  execution  of  the  bill  of  sale  if  they  related  in 
any  way  to  the  security.  For  these  reasons  the 
case  appears  to  me  to  come  within  the  decision  of 
Exparte  Stanford ;  Be  Barber  {ubi  sup.). 

Appeal  ditmuaed. 

Solicitors  for  plaintiff,    Gregory  and   Co.  for 
Robert  NichoUon. 

Solicitor  for  defendants,  H.  Davis. 


Tueeday,  Aug.  9. 

(Before  Lord  Eshkb,  M.B.,  Likdust  and  Lofes, 

L.JJ.) 

Maple  axs  Oo.  v.  Eabl  of  Shkewsbukt  and 

Talbot,  (a) 

Praetiee — Payment  into  court  with  denial  of  liabi- 

lity— Order  for  payment  out— R.   S.   G.  1883, 

Order  XXII.,  r.  6  (c). 
Where  money  it  paid  into  court  with  a  defence 

denying    liability,  and    the  plaintiff  doe*  not 

accept  the  money  to  paid  in  tn  tatitfaetion,  no 

order  for  payment  of  tuch  money  out  of  court  can 

be  mcule  until  the  action  hat  been  tried  or  oiher- 

wite  ditpoted  of. 
This  was  an  appeal  from  a  judgment  of  Grove,  J. 
and  Hnddleston,  B.,  upon  an  application  for  an 
order  for  the  payment  of  money  out  of  court. 

The  plaintiffs  brought  an  action  to  recover 
21,0001.,  the  balance  of  an  account  for  furnitnre 
supplied  to  the  defendant.  The  plaintiffs  applied 
for  judgment  under  Order  XIV.,  and  eventually 
leave  was  given  to  the  defendant  to  defend  con- 
ditionally upon  his  paying  a  sum  of  15,0002.  to  a 
deposit  account  at  a  bank  in  the  joint  names  of 
the  plaintiffs'  and  defendant's  solicitors  for  the 
benefit  of  those  whom  it  might  concern,  with 
liberty  to  either  party  to  apply.  The  defendant  did 
so  pay  in  the  sum  of  15,0002.,  and  afterwards 
delivered  a  statement  of  defence  which  denied 
liability  altogether,  and  in  the  alternative  stated 
that  the  sum  of  15,0002.  already  paid  into  court 
and  a  farther  sum  of  30002.  then  paid  into  court 
were  sufficient  to  satisfy  the  plaintiffs  claim. 
The  plaintiffs  were  unwilling  to  take  out  this 
sum  of  18,0002.  in  satisfaction  of  their  claim,  and 
wished  to  proceed  with  their  action  for  the  balance, 
hut  applied  at  chambers  for  an  order  entitling 
them  to  take  the  money  out  of  court. 

The  master  referred  the  matter  to  the  judge, 

(a)  Bepaited  hj  W.  P.  Evbbiiuit  imd  A.  A.  HOPKm,  Stipt., 
BviMan-atJ«w. 


a&d  the  judge  in  hia  turn  referred  it  to  the 
Divisional  Court. 

By  Order  XXII.,  r.  6 : 

When  the  liability  of  the  defandant  in  respeot  of  the 
olaim  or  cause  of  aotion  in  satisfaction  of  which  the 
payment  into  oonrt  has  been  made  is  denied  in  the 
draenoe,  the  following  rales  shall  apply : 

(e)  If  the  plaintiff  does  not  accept  in  Batisfaotion  of 
the  claim  or  oanso  of  aotion  in  respect  of  whioh  the 
payment  into  conrt  has  been  made  the  sum  so  paid  in, 
out  proceeds  with  the  aotion  in  respect  of  such  claim  or 
cause  of  aotion,  or  any  part  thereof,  the  money  shall 
remain  in  oonrt  and  be  subject  to  the  order  of  the  oonrt 
or  a  jndg^,  and  shall  not  be  paid  out  of  conrt  except  in 
pnrsnanoe  of  an  order.  If  the  plaintiff  proceeds  with 
the  action  in  respeot  of  such  olaim  or  oanse  of  aotion,  or 
any  part  thereof,  and  recovers  less  than  the  amount  paid 
into  oonrt,  the  amount  paid  in  shall  be  applied,  so  far  as 
is  necessary,  in  satisfaction  of  the  plaintiff's  chum,  and 
the  balance  (if  any)  shall,  under  gnoh  order,  be  repaid  to 
the  defendant.  If  the  defendant  anoeeeds  in  respeot  of 
snoh  olaim  or  oanse  of  aotion,  the  whole  amount  shall, 
under  snoh  order,  be  repaid  him. 

Cock,  Q.C.  for  the  plaintiff. — The  plaintiffs  are 
entitled  to  have  this  snm  of  18,0002.  paid  out  of 
coart  to  them  under  Order  XXII.,  r.  6  (c),  and 
the  court  in  its  discretion  may  make  an  order  for 
its  payment  out  to  them. 

/.  O.  Witt  for  the  defendant. — There  is  no 
jurisdiction  to  make  the  order  asked  for  at  this 
stage  of  the  proceedings.  The  plaintiffs  are 
seeking  an  advantage  which  their  original  order 
under  Order  XIV.  did  not  give  them.  The 
defendant  in  his  statement  of  defence  denies  his 
liability,  and  the  case  comes  under  Order  XXII., 
r.  6  (0;,  and  to  comply  with  it  there  mnst  be  an 
order  for  payment  out  of  court ;  and  that  order 
can  be  made  only  after  the  trial  or  other  dis- 
position of  the  cause.  This  is  plain,  because  the 
rule  provides  that  if  the  plaintiff  proceed  with 
his  action  and  recover  less  than  the  amount  paid 
in,  "  the  balance  (if  any)  shall  under  such  order 
be  repaid  to  the  defendant."  The  term  "  such 
order  "  refers  back  to  the  earlier  expression  "  the 
order,"  without  which  the  money  is  not  to  be 
paid  out  of  court ;  consequently  no  "  such  order  " 
can  ever  be  made  without  first  ascertaining  the 
amonnt  of  the  plaintiffs'  claim.  It  is  admitted 
that  this  agreement  would  not  apply  if  the  defen- 
dant  did  not  deny  his  liability,  bat  he  has  put  a 
denial  on  the  record.  This  clause  (c)  is  a  statu- 
tory provision  for  the  protection  of  defendants ; 
bat  the  plaintiffs  are  seeking  to  render  it 
nugatory. 

Gkove,  J. — ^I  find  no  di£Sculty  as  regards  the 
construction  of  Order  XXII.,  r.  ?  (c),  which  pro- 
vides that  if  money  has  been  paid  into  court  and 
the  plaintiff  does  not  accept  it  in  satisfaction  but 
goes  on  with  his  action,  "  the  money  shall  remain 
in  court,  and  be  subject  to  the  order  of  the  court 
or  a  judge,  and  shall  not  be  paid  out  of  conrt 
except  in  pursuance  of  an  order. '  That  gives  the 
court  a  discretion  to  make  an  order  for  the  pay- 
ment out  of  the  money  so  paid  in  if  it  shall  think 
fit.  It  also  provides  that  if  the  plaintiff  goes  on 
with  his  action  and  recovers  less  than  the  amount 
paid  in  by  the  defendant,  the  balance  (if  any) 
"  shall,  under  such  order,  be  repaid  to  the  defen- 
dant," or  if  the  defendant  succeed  altogether  "  the 
whole  amount  shall,  under  such  order,  be  repaid 
to  him."  The  term  "such  order,"  I  think,  is 
equivalent  to  "  such  an  order,"  and  does  not  refer 
to  the  first  order  mentioned  in  the  mle.  I  think 
the  plaintiffs  here  are  entitled  to  have  an  order 
gitized  by 
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for  the  pajment  out  to  them  of  the  sam  pud 
into  court. 

HuDDLKSTON,  B. — I  am  of  the  same  opinion.  By 
the  ■paym&ai  of  two  snms  of  15,0002.  and  30001.  the 
defendant  has  paid  into  court  a  sum  of  18,0001., 
which  earn  is  now  to  be  dealt  with.  This  position 
of  affairs  is  clearly  contemplated  by  Order  XXII., 
r.  6  (c).  If  money  is  paid  into  conrt  and  the  plain- 
tiff does  not  accept  it  in  satisfaction  of  his  claim, 
but  proceeds  with  the  action,  the  money  is  to  be 
subject  to  an  order  of  the  court  or  a  judge.  But 
should  the  court  or  a  judge  make  an  order  for  the 
payment  of  the  money  cnt  of  court  and  the  plain- 
tiff obtains  too  much,  in  order  to  remedy  the  in- 
justice to  the  defendant  the  latter  is  entitled  to 
an  order  for  the  repayment  of  the  excess  ;  or  if 
the  defendant  is  altogether  successful,  then  he  is 
entitled  to  an  order  for  the  repayment  of  the 
whole  sum  paid  in.  Applving  that  construction 
to  the  present  case,  I  think  the  plaintiffs  are 
entitled  to  the  payment  out  of  court  of  the  whole 
18,0001. 

The  defendant  appealed. 

J.  O.  Wilt,  for  the  defendant,  argued  as  in  the 
court  below. 

Cock,  Q.C.  for  the  plaintiffs. — Under  Order 
XXII.,  r.  6,  sub-sect,  (c),  there  is  a  discretion  in  the 
court  to  make  an  order  for  the  pajment  out  to 
the  plaintiffs,  if  it  thinks  fit.    He  cited 

Berda*  T.  Oreemeood,  39  L.  T.  Bep.  N.  S.  22S;  8 
Ex.  DiT.  251. 

Lord  EsHBK,  M.B. — I  cannot  Bjgree  with  the 
decision  of  the  court  below,  ^e  defendant, 
having  obtained  leave  to  defend,  put  in  a  defence 
containing  a  denial  of  liability,  and  an  alternative 
plea  of  payment  of  18,0001.  into  court.  Under 
such  circumstances  the  provisions  of  Order  XXII., 
r.  6,  are  applicable.  Under  that  rule  the  plaintiffs 
if  they  had  so  pleased  could  have  taken  out  the 
money  so  paid  m  in  satisfaction  of  their  whole 
claim,  and  then  they  would  have  been  entitled  t.o 
costs  up  to  that  time ;  but,  not  being  willing  to 
do  that,  the  rule  provides  that  "  the  money  snail 
remain  in  court  and  be  subject  to  the  order  of 
the  conrt  or  a  judge,  and  shall  not  be  paid  out  of 
court  except  in  pursuance  of  an  order."  I  think 
that  the  word  order  there  means  the  final  order 
of  the  conrt  after  the  action  has  been  tried  or 
disposed  of.  If  the  first  part  of  sub-sect,  (c)  had 
stood  alone  I  should  have  been  of  opinion  that 
there  could  not  be  any  order  for  payment  of  the 
money  out  of  court  aa  lon^  as  any  defence  deny- 
ing liability  remained  undisposed  of,  but  I  think 
the  latter  part  of  the  sub-section  makes  this  still 
clearer.  If  the  view  laken  by  the  court  below 
were  right,  I  think  the  object  of  the  rule  would  be 
frustrated,  and  we  should  be  again  driven  into 
the  difficulties  arising  under  the  old  practice  as 
established  in  Berdan  v.  Qreentoood  (uoi  sup.).  I 
think  the  appeal  must  be  allowed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  The 
defendant  has  pleaded  a  denial  of  liaoility  in  toto, 
and  that  question  remains  undetermined.  Not- 
withstanding that  the  conrt  below  has  ordered  the 
18,0002.  to  be  paid  out  to  the  plaintiffs,  and  the  ques- 
tion is  whether  that  order  is  right.  Now,  I  do  not 
say  that  in  all  oases  there  mnst  be  a  trial  before  an 
order  can  be  made  that  the  monej  be  paid  out, 
but  as' long  as  the  question  of  liability  remains  in 
any  way  undetermined  it  seems  to  me  to  be  con- 


trary to  the  terms  of  Order  XXII.,  r.  6  (c)  to 
order  it  to  be  paid  out.  That  order  was  expressly 
framed  to  guard  against  mischiefs  which  would 
again  be  revived  if  we  were  to  uphold  the  judg- 
ment of  the  Divisional  Court. 

Lopes,  L.J.— I  think  that  Order  XXII.,  r.  6  (c) 
admits  of  only  one  construction,  namely,  that  the 
order  therein  mentioned  is  an  order  to  be  made 
after  the  action  has  been  tried  or  disposed  of,  an 
ultimate  order  to  be  made  after  the  matters  in 
issue  have  been  finally  settled  or  tried.  I  think 
that  the  construction  placed  upon  the  rule  by  the 
court  below  nullifies  the  provisions  which  were 
made  for  the  purpose  of  remedying  the  difijculties 
under  the  former  practice.  1  think  the  appeal 
should  be  allowed.  Afpeol  allowed. 

Solicitors  for  plaintiffs,  LumJetf  aud  Lumley. 
Solicitors  for  defendant,  Hadden  Woodward  and 
Co. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

June  17, 20,  wnd  July  6. 

(Before  Colebidoe,  C.J.  and  Denxait,  J.) 

Bxo.  on  the  prosecution  of  The  Bbitish  Gas- 
light Company  Likites  v.  The  Recorder  op 
Hamley.  (a) 

Oatworh$  Claute*  Act  1847 — Inquiry  into  ttate  and 
condition  of  conetmi  of  gas  company — Reduction 
of  price  of  gas — Jurudicfion  of  quarter  sessions 
— Re-opening  company's  accounts  of  previous 
years — Cosf-s  of  inquiry — 10  ^  11  Viet.e.  15, 
s.  3.5—34  ^  36  Vict.  c.  41,  s.  35. 

Sect.  35  of  the  Ocuworks  Clauses  Act  1S47  provides 
that  a  court  of  quarter  sessions  may,  on  the 
petition  of  any  two  gas  rale  payers  within  the 
limits  of  the  special  Act  of  any  gas  company, 
appoint  some  accountant  or  other  competent 
person  to  examine  and  ascertain  at  the  esspense  of 
the  undertakers  {the  amount  of  such  expense  to  be 
detei-mined  &y  the  court),  the  actual  state  and 
condition  of  the  concerns  of  the  undertakers  and 
make  report  thereof  to  the  court ;  and  the  court 
may  examine  witnesses  on  oath  touching  the 
truth  of  the  accounts  and  the  matters  therein 
referred  to ;  and  if  it  appear  to  the  court  that 
the  profits  of  the  undertakers  for  the  preceding 
year  have  exceeded  the  prescribed  rate,  the  under- 
takers mutt,  in  case  the  whole  of  their  reserved 
fund  hat  been  and  remains  invested,  emd 
dividends  to  the  preteribed  amount  have  been 
paid,  make  tuck  rateable  reditctions  in  the  rate 
for  ikeirgat  cu  in  the  judgment  of  the  court  thatt 

.  be  proper,  but  which  shall  ensure  to  the  under- 
takers  their  prescribed  profits. 

A  petition  under  the  above  section  was  preiented 
to  the  Recorder  of  Banley  praying  the  court  to 
appoint  a  person  to  inquire  inio  tne  cuslual  ttate 
and  condition  of  the  concemt  of  (he  proteetUort, 
who  were  the  gas  company  supplying  the  borough 
of  Hanley  with  gas.  The  Recorder  appointed  an 
accountant,  who  in  the  course  of  hts  inquiry 
examined  not  only  into  the  accounts  of  the  pre- 
ceding year,  btit  re-opened  all  the  accounts  <ff  the 
company  for  the  previous  fourteen  years.     The 

(a)  Beportad  by  W.  P.  Emaur,  Xni.  Barrlitar«t-L4w, 
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eteeountant  made  a  rmort  io  the  Beeorder  heued 
upon  »uek  inquiry.  It  was  proved  and  admitted 
that  the  proeeeuton  'had  not  at  the  time  of  the 
inquiry,  or  eeerpreviouely.  inveeted  the  whole  of 
thiir  itatutory  reterae  fund,  or  had  paid  the  pre- 
eeribed  maximum  dividend*.  The  Recorder, 
however,  xmu  of  opinion  thai  the  re-opened 
aeeountt  shoteed  that  the  company  had,  in  poitU 
of  fact,  earned  enough  to  have  invested  ana  kept 
inveeted  tlie  whole  of  their  reserved  fund,  and  to 
pay  the  preeeribed  maseimum  d%vidend,  and 
made  an  order  reducing  the  price  timaenee  per 
ihoueand  cubic  feet.  He  further  orderedthe  com- 
pany to  pay  6501.,  the  expenee  of  the  proeeediiuje 
Before  the  accountant,  arui  to  pay  the  petitioners 
2433Z.  6s.  6d.,  their  coats  of  and  incident  to  the 
petition.  The  company  applied  for  a  writ  of 
certiorari  to  quash  the  order  as  having  been  made 
tvithout  jurisdiction. 

Held,  that  the  order  reducirtg  the  price  of  the  gat  was 
bwd  as  being  made  without  jurisdiction,  since 
under  sect.  35  of  the  Gasworks  Clauses  Act  1847 
fitch  an  order  was  restricted  to  cases  where  the 
gas  company  had  invested  the  whole  of  their 
reserved  fund,  and  had  paid  the  prescribed 
maximum  dividends :  and  that  the  Recorder  had 
no  jurisdiction  to  order  the  gas  company  to  pay 
the  petitioTiers  the  costs  of  and  incident  to  the 
petition. 

Semble,  that  w)iere  the  accounts  of  a  gas  company 
have  been  properly  delivered  and  remained 
unquestioneafor  years,  the  accountant  or  court  has 
no  power  to  recast  and  disallow  those  accounts 
for  the  purpose  of  varying  the  accounts  of  the 
year,  which  were  the  subject-matter  of  the  inquiry. 

This  Yraa  a  rule  calling  upon  the  Beeorder  of 
Hanley  to  show  cause  why  a  writ  of  certiorari 
shonld  not  issue  to  remove  into  the  Queen's 
Bench  Division  an  order  made  by  him  reducing 
the  price  nf  gas  supplied  by  the  British  Gaslight 
Company  Limited,  in  the  borough  of  Hanley,  and 
further  ordering  the  said  company  to  pay  the 
costs  of  an  inquiry  held  under  sect.  35  of  the 
Gasworks  Clauses  Act  1347. 

The  facts  and  arguments  appear  sofBciently  in 
the  judgment  of  the  court. 

By  10  A  11  Vict.  c.  15,  sect.  35 : 

In  England  or  Ireland  the  Court  of  Qaarter  Seisions, 
and  in  Scotland  the  aheriff  may,  on  the  petition  of  any 
two  fsa»  rate  payers  within  the  limits  of  the  special  Act, 
nominate  and  appoint  some  aooonntuit  or  other  com- 
petent person,  not  being  a  proprietor  of  any  gasworks, 
to  examine  and  aaowtaui,  at  the  expense  of  the 
nndertakers  (the  amoont  of  snoh  expense  to  be  deter- 
mined by  the  said  conrt  or  sheriif),  the  actual  state  and 
condition  of  the  concerns  of  the  nndertakers,  and  to 
make  report  thereof  to  the  said  conrt  at  the  then 
present  or_  some  following  sessiona,  or  to  tiie  sheriff ; 
•ad  the  said  conrt  or  sheriif  may  exunine  any  witness 
on  oath  tonching  the  tmth  of  the  said  aoooonts  and  the 
matters  therein  referred  to ;  and  if  it  thereupon  appear 
to  the  said  conrt  or  sheriff  that  the  profits  of  the  nnder- 
takers for  the  preceding  year  have  exceeded  the  pre- 
aeribad  rate,  the  undertakers  shall,  in  oaae  the  whole  of 
ilte  said  reserved  fund  has  bean  and  then  remains 
iuvested  aa  aforesaid,  and  in  case  dividends  to  the 
amonnt  hereinbefore  limited  have  been  paid,  make  snoh 
a  rateable  reduction  in  the  rate  for  gas  to  be  furnished 
by  them  aa  in  the  judgment  of  the  said  court  or  sheriff 
•hall  be  proper,  but  so  aa  such  rates  when  reduced  shall 
•nanre  to  the  undertakers  (regard  b^ng  had  to  the 
•mount  of  profit  before  received)  a  profit  as  near  as  may 
be  to  the  prescribed  rate. 

By  21  Vict.  0.  zzziii.  sect.  3  : 
The  Oaawork  Clauses  Act  1847  shall  be  inoorporated 


with  and  form  part  of  this  Act  save  in  so  far  aa  an^  of 
the  provisions  of  the  said  Act  may  be  ezpreaaly  modlfiacl 
by  this  Act. 

By  29  &  30  Vict.  c.  cxix.  sect.  28  : 

In  lien  of  the  account  prescribed  by  sect.  38  of  the 
Gaswork  Clauses  Act  1847,  an  account  in  the  form  and 
containing  the  partioalars  speoified  in  the  schedule  to 
this  Act  shall  be  made  up  to  the  thirtieth  day  of  June 
in  each  year,  and  shall  be  published  for  two  successive 
weeks  in  some  newspaper  published  or  circulating  in  the 
borough  of  Hanley  in  the  month  of  October  following, 
and  a  oop^  of  the  said  account  shall  in  the  same  month 
be  (transmitted  free  of  charge  to  the  town  clerk  of  the 
borough   of   Hanley  .      under   a   penalty  of 

twenty  pounds  for  each  default,  and  the  copies  so  sent 
shall  be  kept  by  the  said  town  clerk  .  .  .  and  shall 
be  open  to  inspeotion  by  all  persona  at  all  reaaonable 
hours,  &a. 

By  34  &  36  Vict.  c.  41,  sect.  35  : 

The  nndertakera  shall  fill  up  and  forward  to  the  local 
authority  of  every  district  within  the  limits  of  the  special 
Act,  on  or  before  the  25th  day  of  March  in  each  year,  an 
annual  statement  of  aoooonts  made  up  to  the  Slst  day 
of  December  the  next  preceding,  as  near  as  may  be  is 
the  form  and  containing  the  partionlarB  specified  in  the 
schedule  B.  to  this  Act  annexed. 

The  Board  of  Trade,  with  the  oonaent  of  the  nnder> 
takers,  may  alter  the  said  forms  for  the  purpose  of 
adapting  them  to  the  circumstances  of  the  undertaking, 
or  of  better  carrying  into  effect  the  objects  of  thia 
section. 

In  case  the  nndertakers  make  default  in  complying 
with  the  provisions  of  this  section  they  shall  be  liable  to 
a  penalty  not  exceeding  forty  shillings  tor  each  day 
daring  which  such  default  continues. 

The  Attomey-Oeneral  (Sir  B.  E.  Webstar,  Q.C.), 
Bosanqaet,  (j.C,  and  A.  Young,  for  the  defendant, 
showed  cause. 

Sir  Horace  Lavey,  Q.C.,  Balfour  Browne,  Q-C, 
and  Boddam,  for  the  prosecutors,  in  support. 

Our.  adv.  vult. 

July  6. — ^The  judgment  of  the  Court  was 
delivered  by 

Denuak,  J. — This  was  a  rule  nisi  for  a  cer- 
tiorari to  the  Beeorder  of  Hanley  to  remove, 
in  order  to  be  quashed,  an  order  made 
by  him  on  11th  Feb.  1887,  whereby  he  ordered 
that  the  British  Gaslight  Company  Limited 
should  make  a  reduction  of  6d.  per  10(X>  cubic 
feet  in  the  rate  for  gas  thereafter  to  be  far-> 
nished  by  them,  so  as  to  reduce  the  rate  to 
3s.  <id.  per  1(XX)  feet,  and  pay  650{.,  the  expenses 
of  one  Carter  in  examining  and  ascertaining 
the  state  and  condition  of  the  concerns  of  the 
said  company,  and  alito  pay  the  petitioners  in 
the  order  referred  to  the  sum  of  24332.  6*.  6d., 
their  costs  of  and  incident  to  the  said  petition. 
The  case  turned  mainly  upon  the  true  construe- 
tion  of  the  35th  section  of  the  Grasworks  Clausen 
Acts  1847  (10  Vict.  c.  16).  The  British  Gaslight 
Company  Limited  was,  ad  appears  b^  the  recitals 
in  a  private  Act  of  Parliament  (21  Vict.  c.  zxxiii.), 
established  in  1824  for  the  purpose  of  mannfac- 
turing  and  supplying  gas  in  cities,  towns,  and 
other  places.  Subsequently,  before  1868,  the 
company  was  incorporated  with  limited  liability 
Tinder  its  present  name,  and  established  gas- 
works in  several  places  in  the  Potteries,  includ- 
ing Hanley.  In  1858  the  company  obtained  the 
Act  of  21  Viot.  c.  zzxiii.,  giving  it  additional 
powers  within  certain  limits  in  Staffordshire,  in- 
cluding ihe  borough  of  Hanley,  and  by  sect.  3 
of  that  Act  the  Gasworks  Clauses  Act  1847 
(10  &  11  Vict.  c.  15)  was  inoorporated,  save  in  so 
far  as  any  of  the  provisions  of  that  Act  might  be 
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■expressly  modified  bj  the  new  Act.  The  Act 
oontainR  no  provision  modifying  the  provisiona 
of  sect.  35  of  the  Gasworks  Clauses  Act  1847. 
The  A.ct  of  1868,  by  sect.  15,  after  reciting  that 
42,6101.  had  been  expended  by  the  company  on 
land,  bnildings,  works,  and  apparatus  for  supply 
of  gas  within  the  limits  of  the  Act,  provides  tnat 
a  separate  account  shall  be  kept  of  that  sum,  and 
of  all  sums  to  be  expended  on  similar  objects ; 
and  goes  on  to  enact  as  follows  :  "  The  pro- 
visions of  the  Grasworks  Clauses  Act  1847, 
with  respect  to  the  amount  of  profit  to  be  re- 
ceived by  the  company  shall,  as  regards  the 
profits  which  may  accrue  to'  the  company  from 
the  supply  of  gas  within  the  limits  of  tnis  Act,  be 
applicable  to  the  said  sum  of  42,610!.,  and  such 
other  sums,  &c.,  which  several  sums  shall,  for  the 

aose  of  estimating  such  last-mentioned  profits, 
iemed  to  be  paid-up  capital  applicable  to  the 
objects  and  purposes  of  this  Act,  according  to 
the  intent,  &o.,  of  the    Gasworks  Clauses  Act 
1847.    Provided,  nevertheless,  that  the  capital  to 
be  expended  by  the  company  for  the  purposes  of 
-this  Act  shall  not  exceed  30,0002.  in  addition  to 
the  42,610!.,  and  the  profits  to  be  divided  by  the 
■company  upon  the  capital  expended  for  the  pur- 
poses of  the  Act  shall  not  exceed  lOL  per  cent, 
per  annum  in  respect  of  the  42,6101.,  nor  71.  10s. 
in  respect  of  such  of  the  30,0()0!.  as  shall,  from 
time  to  time,  be  actually  expended."    Then  fol- 
lowed several  clauses  relating  to  the  price  of  gas, 
its   quality,  and  the  testing  of  it,  which  were 
repealed  by  a  subsequent  Act  of  1866,   to  be 
presently  referred  to,  and  other  provisions  not 
material  to  the  present  case.     By  the  Act  of 
1866  (29  &  30  Vict.  c.  cxix.),  which  is  entitled 
"  An  Act  to  alter  and  amend  certain  provisions  of 
the  Act  of  1858,"   the   clauses   of   the   Act   of 
1858,  relating  to  the  price  of  gas,  are  repealed, 
and  by  sect.  5  it  is  provided  that  the  maximum 
charge  for  gas  supplied  within  the  limits  of  the 
Act  should  be  3*.  6d.  per  1000  feet.    No  other 
provision  of  that  Act  need  be  stated,  except  in 
sect.  28,  to  which  it  will  be  necessary  to  refer  at 
a  later  stage.     By  a  subsequent  Act  (43  &  44 
Vict.  c.    CXI.)   the    company    were    empowered 
to   enlarge  their  works  and  expend   50,000i.  in 
addition  to  the  42,6102.  and  30,000!.  already  ex- 
pended, of  which  50,(X)0!.  and  40,000!.  and  no  more 
was  to  be  expended  out  of  the  capital  stock  of  the 
company,  and  not  exceeding  10,000!.  might,  from 
time  to  time,  be  borrowed    on    mortgage,  the 
profits  to  be  divided  in  respect  of  this  40,0001., 
and  the  interest  on  the  sums  borrowed  on  mort- 
gage not  to  exceed  5  per  cent.    By  sect.  6  of  the 
Act  the    Gkisworks  Clauses    Act  1871    was   to 
apply  as  if  authorised  by  the  Act,  and  by  sect.  9 
it  was  provided  that,  notwithstanding  anything 
in  sect.  28  (providing  for  publication,  &o.,  m 
annual  accounts)  of  the  Act  of  1866,  or  in  the 
schedule  to  that  Act,  the  accounts  to  be  made  up 
by  the  cx)mpany  in  pursuance  of  the  Acts  shall 
be  made  up  in  accordance  with  the  provisions  of 
the  Gasworks  Clauses  Act  1871.    By  the  Act  ot 
1871,  sect.  35,  the  company  are  to  forward  to  the 
local  authority,  on  or  before  25th  March  in  each 
year,  an  annual  statement  of  accounts  made  up 
to  3l8t  December  then  next  preceding,  as  near  as 
may  be    in  the  form  and  containing  the  parti- 
culars specified  in  the  schedule  B.  of  that  Act. 
Schedule  B.  contains  a  number  of  forms  headed 
irom  A  to  I  respectively.      Sect.    35   farther 


provides  that  the  Board  of  Trade,  with  the  con- 
sent of  the  company,  might  altor  the  forms  for 
the  purpose  of  adapting  them  to  the  circum- 
stances of  the  undertaking  or  of  better  carrying 
into  effect  the  objects  of  this  section.    The  com- 
pany had  in  the  present  case  annually  forwarded 
accounts  in  the  form  sanctioned  by  the  Board  of 
Trade.    The  proceedings  which  gave  rise  to  the 
present  rule  were  as  follows :    At  the  Quarter 
Sessions  for  the  boroueh  of  Hanley,  held  on  the 
2nd  and  3rd  July  1885,  certain  gas  rate  payers 
presented  a  petition,  under  sect.  35  of  the  Gas- 
works   Clauses    Act  1847,  complaining  of    the 
accounts  of  the  company  for  toe  year  ending 
June  19M,  and  praymg  "  that  the  court  would 
appoint  an  accountant  or  other  competent  person 
to  examine  and  ascertain  the  actual  state  and 
condition  of  the  concerns  of  the  company,  and 
that  the  court  would  thereupon  make  such  order 
and  give  such  relief  as  to  the  court  should  seem 
fit."     Upon  that  petition  the  Recorder  appointed 
Mr.  Carter  in  the  terms  of  the  petition,  and  after 
a  long  inquiry  he,  on  the  8th  April,  presented 
his  report.    It  is  unnecesBary  to  state  the  effect 
of  this  report  in  detail  i   but  he  states  that,  in 
order  to  ascertain  the  correctness  of  the  accounts, 
he  had  found  it  necessary  not  to  confine  his  ex- 
amination to  the  accounts  of  the  year  ending 
30th  June  1884,  but  to  investigate  the  accounts 
of  previous  years ;  and  he  reports  he  did  in  fact 
extend  the  investigation  as  for  back  as  1871,  in 
order  to  discover  whether  sums  had  m  former 
years  been  improperly  charged  against  revenue ; 
and  he  then  proceeds  to  correst  the  account  for 
the  year  endmg  30th  June  1884,  after  re-opening 
more  or  less  all  the  accounts  from  1871,  ana 
pointing  out  what  he  conceives  to  be  errors  in  the 
mode  of  dealing  with  the  several  items  going  to 
make  up  those  accounts.    It  is  unnecessary  to 
state  more  in  detail  the  contents  of  Mr.  Carter's 
report,   because  the  question  before  us   is    not 
whether  he  acted  erroneously,  but  whether  the 
Becorder  in  the  jud^ent  he  has  given  has  ex- 
cettded  his  authority  in  the  judgment  he  has  pro- 
nounced.  It  was  contended  that  he  had  on  several 
grounds.    The  objections  raised,  though  stated 
much  more  voluminously  in  the  rule,  resolve 
themselves    into  the  following:     (1)  That   the 
Becorder   had    no    jurisdiction    to    re-open  the 
accounts  of  previous  years,  duly  delivered  in 
accordance  with    the    forms  prescribed  in  the 
Acts,  and  treated  as  settled  arr^unts,  but  was 
confined  to  an  inquiry  into  the  correctness  of  the 
accounts  for  the  year  ending  30th  June  1884,  and 
bound  to  assume  their  correctness  and  to  find 
upon  that  assumption  what  was  the  pro^t  made 
in  that  year  for  the  purpose  of  judging  whether 
it  was  in  excess  of  the  provisions  of  the  existing 
law.     And  that  inasmuch  as  in  fact  the  reserved 
fund  had  not  been  invested  nor  the  full  dividend 
prescribed  by  the  Act  paid,  the  Becorder  had  no 
authority  to  order  a  reduction  in  the  price  of 
^A.    (2)  That  it  was  no  part  of  the  duty  of  the 
Recorder  to  inquire  into  the  judiciousness  or  the 
injudiciousness  of  the  company  in  the  manage- 
ment of  the  concern,  or  the  sums  paid  by  them 
for  keeping  up  the  manufacture  and  supply,  with 
the  view  of  ascertaining  whether  the  concent 
might    have   made   a   profit   larger   than    that 
actually  made.    (3)  That  the  Becorder  had  gone 
beyond  his  jurisdiction  in  disallowing  and  carry- 

1  ing  to  the  revenue  accoont  for  the  year  1884  the 
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annual  amount  deducted  for  depreciation  and  the 
amount  laid  by  for  an  insurance  fund.     (4)  That 
the  order  of  the  Becorder  was  bad,  being  an  order 
for  a  reduction  of  the  price  of  gas  to  3».  per  1000 
cubic  feet,  unlimited  in  point  of  time.    (5)  That 
the  judgment  was  wrong  in  ordering  the  com- 
pany to  pay  the  costs  of  the  petitioners,  of  or 
incident  to  their  petition.     With  regard  to  the 
first   objection  there  can  be  no  doubt  that   the 
report  of  Mr.  Carter  and  the  judgment  of  the 
Becorder  are  based  upon  a  complete  re-opening  of 
all  the  accounts  of  the  company  for  many  years 
antecedent  to  those  of  the  year  endiug  30th  June 
1884.    After  stating  the  contention  of  the  peti- 
tioners  to  be  that  "  the  respondents   had  each 
year  made  improper  and  illegal  payments,  and 
improper  and  illegal  entries,  and  that  consider- 
able portions  of  the  revenue  had  been  misappro- 
priated in  past  years,  he  goes  on  to  say,  *'  I  hare 
found  many  of    the  respondents'  figure  inexact 
and    misleading.      I  bare  thought   it   right  to 
pursue    the    inquiry    until    I  got   as   nearly   as 
ix>ssible    at    the    true    figures    and    the     r^ 
state  of  things.      This  could  only   be  done  by 
striking    out   the  figures  which    were    untrue 
or    which    ought    not,    in    point    of    law,    to 
appear  there,  and  by  amending  the  errorb  in  the 
accounts  so  that  when  the  true    figures  stand 
properly  marshalled    they    may    represent    the 
real  state  of  the  respondents'  concerns.    I  under- 
stand the  scope  of  my  powers  to  extend  so  far, 
though,  if  I  am  wrong  on  this  point,  the  position 
taken  up  by  the  respondentr.  is  impregnable,  and 
no  order  to  reduce  the  price  of  gas  supplied  by 
them  can  be  made."    It  is  quite  clear  from  the 
whole  judgment  that  he  did    in    fact    strictly 
canvass  the  accounts  of  the  fourteen  years  pre- 
ceding, and  came  to  the  conclusion  that  certain 
charges  claimed  by  way  of  reduction  of  the  profit 
were  improperly  charged  during  those  and  many 
preceding  years,  and  after  correcting  the  accounts 
upon   that  footing  came  to  the  conclusion  that, 
because  in   his  judgment  the  profits  made  out 
ought  to  have  been  larger  than  they  were,  he  was 
justified  in  ordering  a  reduction.    The  two  main 
items  upon  which  this  view  was  brought  to  bear 
were  an  annual  charge  for  depreciation  and  an 
annual  item  for  insurance.    It  was  pointed  out 
br     the    company's    counsel    that    ooth    these 
cnarges  were  named  in  the  form  given   in  the 
Bohedule  to  the  Act  of  1866,  and  it  also  appears 
from  the  report  of  Mr.  Carter  that  the  accounts 
were  in  the  form  sanctioned  by  the  Board  of 
Trade.    But  it  is  not  necessary  to  pursue  this 
question  further,  for  the  question  is  not  whether 
the  Becorder  has  rightly  or  wrongly  decided,  but 
whether  he  has  gone  beyond  his  jurisdiction  by 
re-opening  accounts  over  which  by  the  Act  he  had 
no  control,  or  by  ordering  a  reduction  in  the  price 
of  gas  in  a  case  where  in  fact  the  reserved  fund 
had  not  been  invested,  nor  the  prescribed  divi- 
dends paid,  on  the  ground  that,  if  in  former  years 
the  accounts   had  been  properly  kept,  the  pre- 
scribed dividends  might  have  been  paid  and  the 
reserved  fund  invested.     On  one  ground,  which  I 
wish  presently  to  explain,  I  have  come  to  the 
conclusion  that  he  has  exceeded  his  jurisdiction. 
Before  referring  to  the  section  under  which  the 
proceeding  in  the  present  case  was  taken  it  is 
right  to  refer  to  some  other  provisions  of  the  Act. 
By  sect.  30  it  is  provided  that  the  profits  to  be 
divided  in  any  year  shall  not  exceed  the  prescribed 


rate    unless    a   larger  dividend  be  at  any  time 
necessary    to    make    up    the    deficiency  of  any 
previous  dividend  which  shall  have  fallen  short 
of  the  said  yearly  rate.    Then,  by  sect.  31,  it  is 
provided  that  if  the  profits  in  any  year  amount  to 
a  larger  sum  than  is  sufficient  after  making  up 
any  deficiency  in  any  previous  year  to  make  a 
dividend  at  the  prescribed  rate,  the  excess  is  to 
be  invested,  and  also  its  interest,  and  the  two  are 
to  accumulate  at    interest    until    they  reach  a 
prescribed    sum,    or  10    per  cent,   (in  this  case 
11,261!.),  which  sum  is  to  form  a  reserved  fund 
to  meet  any  deficiency  or  extraordinary  claim, 
the  latter  to  be  certified  (sect.  32)  by  two  justices. 
By  sect.  33,  when  the  required  sum  is  reached, 
the    interest    is    to  be  no  longer  invested,  but 
applied  to  the  general  purposes  of  the  company. 
ay  sect.  34,  if  in  any  year  the  profits  divisible  do 
not  amount  to  the  prescribed  rate,  the  dividend 
is  to  be  made  up  by  drawing  upon  the  reserved 
fund  from  time  to  time.    Then  follows  sect.  35, 
the  clause  upon  which  the  present  question  is 
raised.      After    providing    that    the    Court    of 
Quarter    Sessions    may,    upon   petition    of   two 
gas   rate    payers,  nominate    and   appoint    some 
accountant  or  other  competent  person  to  examine 
and  aHcertain,  at  the  expense  of  the  undertakers 
(the  amount  of  suoh  expense  to  be  determined  by 
the  said  court),  the  actual  state  and  condition  of 
the  concerns  of  the  undertakers,  and  to  make  a 
report    thereof   to    the    said    court,    enacts    as 
follows  :  "  And  the  said  court  may  examine  any 
witnesses  touching  the  truth  of  the  said  accounts, 
and  the  matters  therein  referred  to,  and  if  it 
appear  that  the  profits  of  the  undertakers  for  the 
preceding  year  have  exceeded  the  prescribed  rate, 
the  undertakers  shall  (in  case  the  whole  of  the 
said   reserve  fand  has  been  and    then  remains 
invested  as  aforesaid,  and  in  case  dividends  to 
the  amount  hereinbefore  limited  have  been  paid, 
make  such  a  rateable  reduction  in  the  rate  for 
the    gas    to   be    furnished   by   them  as  in   the 
judgment  of  the  said  court  shall  be  proper,  but 
so  as  such  rates  when  reduced  shall  ensure  to  the 
undertakers,  regard  being  had  to  the  amount  of 
profit  before  received,  a  profit  as  near  as  may  be 
to  the  prescribed  rate.      By  sect.   37  a    heavy 
penalty  is  imposed  upon  the  undertakers  if  they 
do  not  produce  to  the  court  or  to  the  accountant 
any    books    of    account    or    other    books,  bills, 
receipts,    vouchers    and    papers  relating  to  the 
pecuniary  affairs  of  the  undertakers.      Sect.  38 
then  provides  for  the  keeping  of  an  account  to  be 
sent  annually  to  the  clerk  of  the  peace.      Taking 
into  account  the  whole  of  these,  we  do  not  come 
to  the  conclusion  that  the   accountant    or    the 
Becorder  went    beyond   their    province   merely 
because    they    examined    into  the   accounts   of 
previous  years  to  that  endiug  30th    June  1884. 
It  might  be  absolutely  necessary  to  do  this  in 
order  to  ascertain  and  report  upon  the  actual 
state  and  condition  of  the  concerns  of  the  under- 
takers within  the  meaning  of  sect.  35.    Moreover 
we  think   that  the  words   "  the   said  accounts  " 
into  the  truth  of  which  the  Becorder  is  to  inquire, 
though   an   inaccurate    expression,   because   no 
accounts    had    previously    oeen    mentioned,  are 
intended  to  refer  not  only,  if  at  all,  to  any  aoconnt 
prepared  by  the  accountant,  but  to  the  accounts 
of   the    company    required  by    the    subsequent 
sect.  38,  and  oy  any  provisions  of  the  company's 
special    Acts.      Bat  4ih9ngh    {re.^  ^^ifl^  i^ihe 
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acconntaafc  might  so  inqnire  and  report  upon 
any  inaccuracy  in  the  accounts  of  former  years 
tAtrowing  light  upon  the  actual  state  and  con- 
dition of  the  concern,  and  though  we  think  that  the 
Recorder  might  do  the  same  in  order  to  enable  him 
in  a  proper  case  to  order  the  price  of  gas  to  be 
reduced,  we  feel  bound  to  hold  that  the  JKecorder 
here  has  made  snch  an  order  without  jurisdiction, 
by  disregarding  the  limitation  of  his  power  to 
make  any  such  order  contained  in  sect.  35.  The 
words  are,  "  if  it  appears  to  the  court  that  the 

grofits  of  the  undertalcers  for  the  preceding  year 
ave  exceeded  the  prescribed  rate,  the   under- 
takers shall  in  case  the  whole  of  the  reserved 
fund  has  been  and  remains  invested  as  at'oi'esaid, 
and  in  case  the  dividends  to  the  amount  herein- 
before   limited    have  been  paid,   make    such    a 
rateable  reduction,  &c.,  as  in  the  judgment  of 
the  said  court  shall  be  proper."     Now,  it  appears 
to    us,  on   the    face    of    the  judgment    ot    the 
Becorder,  that  in  fact  neither  had  the  whole  of 
the  reserve  fund  been  invested  nor  the  whole  of 
the  prescribed  amount  of  dividends   paid.    He 
oxpressly  states  the  fact  to  be  so.    He  then  pro- 
ceeds to  put  an  interpretation  upon  the  statute 
which  we  think  it  is  incapable  of  bearing,  viz., 
that  a  rateable  reduction  in  the  price  of  gas  may 
he  ordered  by  the  court  when  "  the  undertakers 
have  drawn  from  the  profits  of  the  undei^kin^ 
during  its  career  enough  to  have  paid  all  divi- 
dends and  all  other  liabilities,  and  also  to  have 
invested  the  whole  of  the  reserve  fund."    This 
seems  to  us  to  amount  to  an  alteration  of  the  law 
in  order  to  give  himself  jurisdiction  in  the  par- 
ticular case.    The  order  drawn  up  is  altogether 
silent  upon  the  point.    If  it  had  stated  the  facts 
aa  they  are  stated  in  the  judgment  it  would  have 
shown  on  the  face  of  it  that  it  was  made  without 
jurisdiction.    It  is  probably  bad  from  the  want 
of  any  statement  on  the  subject,  but  this  point 
has  not  be<!n  much  argued,  and  we  give  no  opinion 
upon  it.    But  we  think  it  clear  that  in  fact  the 
learned    Becorder   has  made  an  order   without 
jurisdiction,  owing  to  the  absence  of  a  state  of 
things  which  the  statute  requires  to  exist  before 
any  such  order  can  be  made,  and  has  so  construed 
the  Act  as  to  substantially  make  a  different  law 
from  that  enacted  by  the  Legislature ;  he  has 
done  this  in  a  matter  which  goes  to  the  root  of 
his  jurisdiction.    Possibly  the  objections  of  the 
company  raised  by  others   of  the  points  above 
mentioned    ought    to    prevail,    for    though ,  the 
accountant  and  the  Becorder  might  be  bound  to 
inquire  into  previous  accounts  for  the  pnrpose  of 
ascertaining  the  actual  condition  of  the  concern, 
it  does  not  follow  that  whea  accounts  have  been 
iroperly  delivered  and  remained   unquestioned 
br  years,  sect.  35  would  allow  a  recasting  and 
disallowauce  of  those  accounts,  for  the  purpose  of 
arriving  at  the  proper    result  as  regards    the 
question  before  the  Becorder  on  an  inquiry  such 
as  that  contemplated  by  sect.  35.     Again,  the 
Becorder's  view  as  to  the  legality  of  charges  for 
the  depreciation    and    insurance   seems  open  to 
question;    but  we  rest  our  judgment  on    what 
appears  to  be  a  matter  clearly  going  to  the  juris- 
diction to  make  snch  an  order  in  preference  to 
inquiring  into  objections  which  raise  very  nice 
questions    whether   the    points    decided  by  the 
Becorder  were  decisions  of  law  or  findings  of 
&ct  within  his  jurisdiction.    There  is  one  point, 
however,  upon  which  it  is  necessary  to  give  an 
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opinion.  By  sect.  35  the  expenses  of  the  pro- 
ceedings of  the  accountant  are  to  be  borne  by  the 
company,  and  the  amount  to  be  determined  by 
the  court.  The  Becorder  has  ascertained  th^ 
amount  at  6501.  and  there  is  no  objection  to  his 
order  in  that  respect.  But  he  has  also  ordered 
that  the  company  pay  the  petitioners  the  large 
sum  of  2433Z.  6(.  6d.,  "  their  costs  of  and  incident 
to  the  said  petition."  There  is  nothing  in  the 
statute  to  warrant  such  an  order.  The  expense 
of  the  inquiry  before  the  accountant  or  other 
competent  person  is  no  doubt  imposed  upon  the 
company  in  any  event.  Bat  the  only  pi-ovision 
relating  to  costs  tWerjjarte*  is  that  contained  in 
sect.  36,  which  provides  that  if  in  the  case  of  any 
petitition  so  presented  it  appear  to  the  oonrt 
that  there  was  no  su£5cient  ground  for  presenting 
the  same,  the  court  may,  if  it  think  fit,  order  the 
petitioner  to  pay  the  whole  or  any  part  of  the 
costs  of  and  incident  to  such  petition.  Costs  being 
entirely  the  creation  of  statute,  it  is  impossible  to 
hold  that  they  are  given  by  implication.  But 
even  if  it  were,  we  should  not  gather  from  such 
a  special  provision  as  that  in  sect.  36,  that  they 
were  intended  to  be  given  in  any  other  cai>e,  but 
rather  the  contrary.  We  are  of  opinion  that  the 
order  as  to  the  24332.  6a.  M.  is  entirely  without 
jurisdiction.  For  these  reasons  we  are  of  opinion 
that  the  order  mu^t  be  quashed,  except  as  regards 
the  6502.,  Rud  that  the  rule  must  be  made  absolute 
to  that  effect.  ^^j^  ahtolute. 

Solicitors  for  the  prosecutors,  Venningt,  Son, 
and  Manningt. 

Solicitor  for  the  defendant,  H.  Tyrrell,  for 
Llewellyn,  and  Adcrill,  Tunstall,  and  A.  ChaQinor, 
Hanley. 

July  15  and  20. 
(Before  Stephen  and  Wills,  JJ.) 

CoLQUHOUN  (Surveyor  of  Taxes)  (app.)  v.  Brooks 
(resp.).  {a) 

Reventie — Income  tax — PartnersMp  businets  car- 
ried on  whoUy  abroad — Partner  retident  in 
United  Kingdom — Liability  of  suck  partner  for 
share  of  profits  not  brought  into  United  Kingdom 
—6^6  Vi<st.  e.  35,  ss.  100,  106,  lOS— 16  4- 17 
Viet.  0.  34,  «.  2,  schedule  D. 

The  respondent  resided  in  England,  btit  v>a» 
partner  of  a  firm  tahich  earned  on  its  bxMsi- 
ness  wholly  in  Melbourne,  in  the  colony  of 
Victoria.  A  portion  of  his  share  of  the 
profits  of  the  MeUtoumefirm  were  remitted 
to  the  respondent  in  miglatid ;  but  the 
greater  part  of  them  was  left  in  the  colony  and 
not  remitted  to  him  in  England.  The  appellant, 
as  surveyor  of  taxes,  claimed  to  assess  the  retpon- 
dent  to  Vie  income  tax  on  the  whole  of  his  share 
of  tiie  profiis  of  the  Melbourne  firm.  The  re- 
epondent  appealed  to  the  Commissionere  for 
Income  Tax,  who  decided  in  his  favour.  The 
appellant  appealed  by  way  of  a  case  stated. 

Held,  hy  Stephen,  J.  {WiMs,  J.  dissenting),  that  the 
respondent  was  liable  to  be  assessed  in  respect  of 
hi*  share  of  the  profiis  of  the  colonial  bueiness, 
at  being  profits  or  gains  arising  or  a^xruing  to 
him,  being  resident  in  the  United  Kingdom,  from 
a  business  carried  on  elsewhere  than  in  the 
United  Kingdom. 

(a)  Beported  by  W.  P.  Et»«^t^  |*.  B»nt«tei*«-I*w. 
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Seld,  5y  WiUa,  J.,  that  the  profits  of  the  Melbourne 
bueineai  were  foreign  and  not  Britieh  property, 
and  so  were  not  touedble  unless  brought  into  the 
United  Kingdom. 

This  was  a  case  stated  tinder  43  &  44  Vict, 
c.  19,  s.  59,  by  CommisBioners  of  Income  Tax 
for  the  Oitj  of  London.  The  facts  were  as 
follows : — 

Henry  Brooks,  the  present  respondent,  appealed 
against  the  sum  of  92191.,  being  part  of  an  assess- 
ment of  20,5132.,  under  schedule  O.  to  the  Act  16  & 
17  Vict.  c.  34,  for  the  year  ending  5th  April  1886, 
nnder  the  following  circumstances  : 

The  respondent,  who  resides  solely  in  England, 
and  is  a  partner  in  Henry  Brooks  and  Co.,  of  No. 
70,  Bishopsgate-street  Within,  merchants,  duly 
made  his  return  for  the  said  firm  for  .income  tax 
in  respect  of  the  profit  and  gains  of  his  said  trade 
on  an  average  of  three  years  at  the  sum  of  82942., 
and  was  assessed  on  the  said  sum  and  duly  paid 
the  tax  thereon ;  the  respondent  returned  and 
paid  tax  in  addition  thereto  on  a  sum  of  30002., 
received  by  him  in  respect  of  a  remittance  from 
Australia  under  the  following  circumstances  : 

The  respondent  is  also  a  partner  in  the  firm  of 
Brooks,  Robinson,  and  Co.,  of  Melbourne,  Aus- 
tralia, who  carry  on  business  of  window-glass, 
oil  and  colour  merchants,  and  store-keepers,  at 
Melbourne;  the  two  businesses  are  entirely 
distinct ;  the  respondent  has  a  large  capital  in- 
vested in  Brooks,  Robinson,  and  Co. 

Various  sums  of  money  have,  from  year  to 
year,  been  remitted  to  the  respondent  in  respect 
of  his  interest  in  the  Australian  firm,  which  he 
has  duly  returned  for  assessment,  and  the  said 
sum  of  30002.  represented  the  entiro  sum  received 
by  him  during  the  financial  year  ending  5th 
April  1884. 

The  amount,  however,  standing  to  the  credit  of 
the  respondent  in  the  books  of  the  firm  of  Brooks, 
Robinson,  and  Co.,  as  representing  the  estimated 

?rofits  due  to  him  for  the  year  ending  5th  April 
885,  would,  if  realised,  amount  to  the  sum  of 
92192.,  in  addition  to  the  said  sum  of  30001. 

This  sum  of  92192.  was  arrived  at  by  an  estimate 
and  valuation  oi}  taking  of  stock  on  a  certain 
fixed  day,  after  deducting  therefrom  the  estimate 
and  valuation  of  the  preceding  year,  but  as  a 
matte<-  of  fact  only  a  portion  of  tne  amount  had 
been  actually  realised. 

Of  the  sum  of  92192.  the  sum  of  4392.  was  the 
share  of  interest  due  to  the  respondent  from  a 
deposit  of  a  capital  sum  with  certain  colonial 
banks  in  Australia,  (a) 

No  portion  of  the  sum  of  92192.  has  been 
received  in  England,  or  had  at  any  time  formed 
part  of  the  income  of  this  country. 

On  the  above  facts  the  appellant  contended 
that  the  respondent  should  be  assessed,  not  only 
on  the  sum  of  30002.  remitted  from  Australia  as 
aforesaid,  but  also  on  his  estimate  of  profits  of 
the  firm  of  Brooks,  Robinson,  and  Co.,  of  Mel- 
bourne, amounting  to  92192.  as  aforesaid,  and 
that  the  said  respondent  should  make  his  return 
and  be  assessed  under  case  1,  2,  3,  and  4,  in 
schedule  D.  to  the  Act  5  Jb  6  Vict.  c.  35,  and  that 
duty  be  paid  on  the  same  thereunder. 

Ttie  respondent,  on  the  other  hand,  contended 
that  those  provisions  were  not  intended  and  did 

(fl)  It  was  admitted  by  the  counsel  for  the  Crown  that 
this  sun  was  not  ohugeable  with  tite  inoome  tax. 


not  apply  to  the  assessment  for  income  tax  on 
snch  an  interest  as  he  had  in  the  firm  of  Brooks, 
Robinson,  and  Co.,  and  applied  only  to  cases 
where  a  trade  was  conducted  either  in  the  United 
Kingdom  or  elsewhere  by  the  person  assessed, 
and  that  the  details  of  the  said  rules  providini; 
for  the  taking  of  an  average  of  profits  of  trade,  the 
various  deductions  to  be  allowed  or  disallowed  in 
respect  of  repairs,  depreciation  of  machinery, 
trade,  plant,  house  rent,  interest  of  capital,  <!^., 
showed  that  the  said  rules  vrere  inapplicable  to  his 
case. 

The  respondent  contended  that  he  was  only 
liable  to  be  assessed  on  such  sums  as  came  home 
to  him  and  were  received  in  England,  and  that 
the  income  arising  from  his  money  interest  in 
the  said  firm  of  Brooks,  Robinson,  and  Co.  was 
in  the  nature  of  income  from  securities,  and 
further  thereon  contended  that  the  said  income 
should  be  charged  under  the  4th  case,  or  in  the 
alternative  under  the  5th  case,  of  5  &  (i  Vict.  c.  35. 
The  respondent  further  referred  to  5  &  6  Vict.  c. 
35,  4th  and  5th  cases,  also  sects.  106 — 108 ;  sect. 
29,  5  &  6  Vict.  c.  80;  sect.  2,  16  &  17  Vict.  c. 
34;  sects.  5  and  10,  24  &  25  Vict.  c.  91,  all  of 
which  sections  provided  for  the  assessment  and 
payment  of  income  from  trade  at  the  place  where 
such  trade  was  carried  on,  but  in  cases  where  the 
income  arose  abroad  only  on  its  arrival  in  Great 
Britain. 

The  Commissioners  of  Taxes  being  of  opinion 
that  the  assessment  should  be  confined  to  such 
sums  as  were,  from  time  to  time,  received  by  the 
respondent  in  Great  Britain,  allowed  the  appeal 
accordingly  and  reduced  the  assessment  to 
11,2942. 

The  appellant,  immediately  after  the  determi- 
nation  of  the  said  appeal  by  the  commissioners, 
expressed  bis  dissatisfaction  with  the  same  as 
being  erroneous  in  point  of  law,  and  duly  re- 
quired the  commissioners  to  state  and  sign  a 
case  for  the  opinion  of  the  High  Court  of  Justice, 
nnder  43  <(;  44  Vict.  c.  19. 

The  queaiion  for  the  opinion  of  the  court  was, 
whether  the  respondent  was  liable  to  be  assessed 
on  the  said  sum  of  92192.,  or  any  part  thereof. 

If  the  court  was  of  opinion  that  the  said 
respondent  was  liable  to  be  assessed  on  the  said 
sum,  or  any  part  thereof,  the  General  Commis- 
sioners' assessment  was  to  be  increased  by  such 
amount  as  the  court  should  find ;  but  if  the  court 
was  of  opinion  that  the  said  respondent  was  not 
liable  so  to  be  assessed,  the  said  assessment  was 
to  stand  confirmed. 

By  6  &  6  Vict.  c.  35,  a.  100,  schedule  D, 
rule  2: 

The  said  duty  sball  extend  to  every  person,  body 
politio  or  corporate,  fraternity,  fellowBhip,  company  or 
society,  and  to  every  art,  mystery,  or  adventure 
carried  on  by  them  respeotiTely  in  Qreat  Britain  or 
elsewhere. 

By  sect.  108 : 

The  duty  to  be  aaseaaed  hj  virtue  of  this  Act  in  re- 
spect  of  the  ptoSts  or  gains  arisinf  from  foreipi 
possesaions  or  foreign  aeonritiea,  or  in  the  British  plan- 
tationa  in  America,  or  in  any  otiier  of  Her  Majesty's 
dominions,  ma^  be  atated  to  and  asaessed  by  the  re- 
BpeotiTe  commiaaionera  acting  for  the  Tespeabve  places 
hereinafter  mentioned,  viz.,  Condon,  Briatol,  LiTorpooL 
and  Glasgow  .  .  .  aa  if  anoh  dnl^  htid  been  asseaaea 
npon  the  profits  or  gaina  arising  from  trade  or  mann- 
factnre  carried  on  in  snch  placea  reapectively  ;  and  snch 
duty  ahaU  be  stated  to  and  aaaessed  and  cluurged  by  th« 
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oommiraionen  aoting  for  snoh  of  the  said  places  at  or 
nearest  to  which  each  property  shall  have  been  first 
imported  into  Great  Britain,  or  at  or  nearest  to  which 
the  person  who  shall  hare  received  such  remittances, 
money,  or  valnefrom  thence,  and  arising  from  property 
not  imported  as  aforesaid,  shall  reside. 

By  16  it  17  Vict.  c.  34,  sect  2  : 

For  the  purpose  of  classifying  and  distingnishing  the 
•ereral  properties,  profits,  and  eains  for  and  in  respect 
of  which  the  said  duties  are  by  this  Act  granted,  and  for 
the  purposes  of  the  proTisions  for  assessing,  raising, 
levying,  and  collecting  such  duties  respectively,  the  said 
duties  shall  be  deemed  to  be  granted  and  made  payable 
yearly  for  and  in  respect  of  the  several  properties,  profits, 
and  gains  respectively  described  or  comprised  in  the 
aeveral  schedules  contained  in  this  Act,  and  marked 
Tespectively  (A.)  (B.)  (C.)  (D.)  and  (E.),  and  to  be  charged 
under  snoh  respective  schedules,  that  ia  to  say : 

Schedule  D. : 

For  and  in  respect  of  the  annual  profits  or  gains 
arising  or  accming  to  any  person  residing  in  the 
CTnited  Kingdom  from  any  kind  of  property  whatever, 
whether  situate  in  the  United  Kingdom  or  elsewhere, 
and  for  and  in  respect  of  the  annual  profits  or  gains 
arising  or  acoruing  to  any  person  residing  in  tixe  United 
Kingdom  from  any  profession,  trade,  employment,  or 
Toeation.  whether  the  same  shall  be  respectively  carried 
on  in  tne  United  Kingdom  or  elsewhere,  and  to  be 
charged  for  every  twenty  shillings  of  the  annual  amount 
of  such  profits  and  gains. 

By  sect.  5 : 

The  said  duties  hereby-  granted  shall  be  assessed, 
raised,  levied,  and  collected  nnder  the  regulations  and 
provisions  of  the  Act  passed  in  the  session  of  Parliament 
held  in  the  fifth  and  sixth  years  of  Her  Majesty, 
chapter  thirty-five,  and  of  the  several  Acts  therein 
mentioned  or  referred  to,  and  also  of  any  Act  or  Acts 
subsequently  passed  explaining,  altering,  amending,  or 
continuing  tiie  said  first-mentioned  Act. 

The  Solicitor-Oeneral  (Sir  E.  Clarke,  Q.C.)  and 
JHeey  for  the  appellant. — The  respondent  ia  liable 
under  sect.  2,  schedule  D.,  of  16  <fc  17  Vict.  o.  34, 
to  be  assessed  to  the  income  tax  in  respect  of  the 
•whole  of  the  profits  accruing  to  him  from  the 
business  of  the  Melbourne  firm ;  for  that  schedule 
makes  it  immaterial  whether  the  trade  is  carried  on 
in  the  United  Kingdom  or  elsewhere.  The  remit- 
tance, then,  of  those  profits  to  this  country  is  not  a 
condition  precedent  to  their  being  rendered  liable 
to  this  tax.  This  case  is  concluded  by  the  two 
cases  of  The  Oesena  Srdphur  Company  v.  Niehohon 
and  The  OdleuttaJute  Mills  Gompany  v.  Niehohon 
(35  L.  T.  Rep.  N.  S.  275;  1  ExDiv.  248).  There 
the  Court  of  Exchequer  held  that  the  companies 
which  carried  on  business  abroad,  and  had  no 
property  in  the  United  Kingdom,  were  liable  to 
pay  income  tax  upon  the  whole  of  their  profits, 
and  not  merely  on  such  portion  as  was  remitted 
to  the  United  Kingdom  for  the  benefit  of  the 
shareholders  residing  there.    He  cited 

The    Imperial    Continental    Oa*   Aeiociation    t. 
Nieholion,  87  L.  T.  Rep.  N.  S.  717. 

CharUi,  Q.C.  and  Jeune  for  the  respondent. — 
In  this  case  the  respondent's  business  is  carried 
on  wholly  abroad,  and  he  is  liable  to  no  duty  in 
respect  of  his  share  of  the  profits  except  such  as 
is  remitted  to  him  in  this  country.  His  business 
is  absolutely  a  foreign  business,  carried  on  by  his 
partners  in  Melbourne.  That  fact  supplies  the 
distinction  between  the  present  case  and  those  of 
The  Cesena  Svlphur  Company  y.  NiehoUon  and 
The  Caleutia  Jute  MilU  Company  v.  Nicholson  (ubi 
tup ),  for  those  were  English  companies  with 
their  registered  offices  in  London,  from  which  the 
chief  control  was  exercised  by  the  directors 
Teeident   in  this   country.    The   object  of  the 


Income  Tax  Acts  is  to  impose  a  tax  upon  profits 
of  a  trade  Or  business  earned  on  wholly  or  in  part 
in  this  country ;  and  a  trade  which  is  carried  on 
wholly  abroad  is  not  within  the  Acts  at  all,  though, 
of  course,  the  profits  which  are  remitted  to  any 
individual  partner  or  shareholder  resident  in  this 
country  do  become  liable  to  the  duty  : 

SuUey  V.  The  Attomey-Oeneral,  2  L.  T.  Bep.  N.  S. 
439;  5H.  *N.  711. 
Sect.  5  of  16  &  17  Vict.  c.  34,  provides  that  the 
duties  shall  be  assessed  nnder  the  regulations  and 
provisions  of  5  &  6  Vict.  c.  35,  which  in  sect.  100 
gives  rules  relating  to  assessments  under 
schedule  D.,  but  contains  no  machinery  for 
taxing  a  business  wholly  foreign.  The  language 
of  sects.  100,  106,  and  108  of  the  Act  of  1842 
shows  that<the  Legislature  intended  to  limit  the 
application  of  the  general  words  of  schedule  D., 
and  sect.  108  applies  in  terms  to  profits  arising 
from  possessions  and  securities  in  British  colonies 
and  possessions.  From  this  it  follows  that  the 
profits  of  a  foreign  firm  not  remitted  to  England 
are  not  liable  to  income  tax.  It  has  been 
admitted  that  no  dutv  is  payable  on  the  4291., 
interest  on  deposits,  which  nave  not  been  sent  to 
him  over  here,  and  he  is  equally  not  liable  in 
respect  of  an  uncertain  share  of  his  profits  in  a 
foreign  business. 

Dieey  in  reply. — The  respondent  is  within  the 
effect  of  schedule  D.,  the  main  taxing  provision 
of  the  Income  Tax  Acts.  Those  Acts  consist  of  the 
taxing  schedules  and  the  machinery  provisions. 
Here  the  taxing  words  are  clear,  and  require  no 
interpretation  from  decided  cases;  their  exact 
ordinary  meaning  must  be  given  to  them,  and 
exemptions  are  not  to  be  incroduced  in  cases 
where  no  exemption  totidem  verbis  is  to  be  found 
in  the  Act,  for  such  exemptions  are  to  be  found 
in  all  cases  where  it  is  intended  to  limit  the 
ordinary  meaning  of  schedule  D.  That  schedule 
was  intended  to  apply  to  profits  accruing  to  any 
person  resident  in  tne  United  Kingdom,  whether 
made  here  or  abroad;  and  the  respondent  ia 
within  the  effect  of  the  schedule  for  he  is  resident 
in  the  United  Kingdom,  and  his  profits  accrue  to 
him  here.  The  mere  fact  of- their  not  being 
remitted  is  immaterial,  and  on  this  point  the  two 
cases  cited  by  the  Solicitor-General  are  con- 
clusive. [Wills,  J. — ^I  think  those  cases  are 
distinguishable  on  the  f^ound  that  the  companies 
carried  on  their  businesses  in  England.]  Here  the 
respondent  belongs  to  a  mixed  firm,  one  partner 
residing  in  England  who  can  interfere  with  the 
business  carried  on  in  Australia.  The  exemption 
claimed  by  him  is  not  given  by  the  Act.  SuMey  v. 
The  Attorney -QenercJ,  {uhi  swp.)  is  not  in  point, 
for  that  was  an  attempt  to  charge  an  American 
firm,  which  was  essentially  a  foreign  firm,  with 
the  whole  of  its  gains  wherever  made,  because  a 
partner  of  it  carried  on  over  here  its  English 
Dusiness.  In  the  present  case  the  Crown  does 
not  seek  to  charge  the  respondent  with  the 
whole  of  the  Australian  profits  of  his  firm,  but 
only  on  that  share  of  them  which  accrues  to  him. 
On  this  Ground  judgment  should  be  given  for  the 


Crown. 


Gvar.  adv.  viM. 


July  20.— Wills,  J. — The  question  to  be  de- 
cided is,  whether  a  person  resident  in  this  country, 
a  member  of  a  firm  which  carries  on  business 
exclusively  in  the  colony  of  Victoria,  ia  liable  to 
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be  assessed  to  the  income  tax  in  respect  of  the 
whole  of  his  share  of  the  profits  of  that  bnsiuess, 
or  only  of  such  portion  thereof  as  he  actually 
receives  in  this  country.  The  dut^  is  payable 
under  the  provisions  of  16  &  17  Vict.  c.  34,  s.  2, 
schedule  D.,  which  is  in  the  following  words: 
*'  For  and  in  respect  of  the  annual  profits  arising 
or  accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  kind  of  property  whatever, 
whether  situate  in  the  United  Kingdom  or  else- 
where, and  for  and  in  respect  of  the  annual  profits 
or  g^ins  arising  or  accruing  to  any  person  resid- 
ing in  the  United  Kingdom  from  any  profession, 
trade,  employment,  or  vocation,  whether  the  same 
shall  be  respectively  carried  on  in  the  United 
Kingdom  or  elsewhere,  and  to  be  charged  on 
every  twenty  shillings  of  the  annual  amount  of 
such  profits  and  gains."  The  duties  granted 
under  the  provisions  of  16  &  17  Vict.  c.  34,  are  by 
sect.  5  to  be  assessed,  raised,  levied,  and  collected 
nnder  the  regulations  and  provisions  of  5  &  6 
Yict.  c.  35,  which  had  its  own  schedule  D.  sub- 
stantially the  same  as  that  of  16  &  17  Yict.  c.  34. 
It  is  contended  for  the  Crown  that  the  words  by 
which  the  duty  is  granted  are  explicit  and  free 
from  ambiguity,  and  amply  large  enough  to  cover 
the  present  demand.  It  is  contended  on  behalf 
of  the  respondent  that  the  provisions  of  the  Act 
of  5  &  6  Vict.  c.  35,  applicable  to  schedule  D., 
and  especially  those  contained  in  s<>cts.  100, 
106,  and  108,  show  that  the  very  general  words 
of  schedule  D.  must  receive  some  limitation,  and 
that  the  limitation  inferred  from  those  sections  is 
that  the  duty  is  chargeable  only  on  the  amounts 
received  in  this  country  from  the  business  carried 
on  abroad  by  tbe  person  charged.  It  could  not 
be  denied  that  the  generality  of  the  words  in  the 
first  half  of  the  sentence  in  schednle  D.  under 
consideration  is  cut  down  by  the  enactments  re- 
ferred to,  which  specifically  enact  that  the  com- 
putation of  profits  on  securities  and  possessions 
out  of  the  United  Kingdom  shall  be  made  upon 
the  amount  received  in  this  country — receipts  for 
the  assessment  and  charging  of  which  appropriate 
machinery  is  there  provided — and  unless  a  sug- 
gestion made  by  Mr.  Dicey,  but  hardly  insisted 
on,  be  adopted,  namely,  that  sect.  6  of  16  &  17 
Yict.  c.  34  (which  enacts  that  nothing  in  the  two 
Acts  shall  be  construed  to  exempt  any  person 
resident  in  any  part  of  the  United  Kingdom  from 
the  duties  in  respect  of  the  profits  received  from 
possesainns  or  securities  abroad),  made  persons 
taxable  liable  to  duties  beyond  those  upon  the 
profits  of  snch  possessions  or  securities  received 
m  the  United  Kingdom,  it  is  clear  that  in  respect 
of  the  profits  of  foreign  or  colonial  securities  and 
possessions  a  person  resident  in  this  country  is 
liable  only  in  respect  of  the  amounts  he  receives 
in  this  country.  Mr.  Bicey's  contention  would 
involve  the  extravagant  consequence  that  a 
person  who  had  returned  and  paid  income  tax 
upon  the  whole  of  his  receipts,  according  to 
which  the  Act  says  his  duty  is  to  be  computed, 
might  still  be  liable  to  a  penalty  of  50Z.,  and 
treble  duty,  for  not  returning  the  amount  of  such 
profits  not  remitted  to  this  country.  But  it  was 
urgently  pressed  upon  ua  for  the  Crown  that  the 
rery  fact  that  the  Act  of  Parliament  does,  in  the 
case  of  profits  from  securities  and  possessions 
abroad,  bmit  the  computation  to  what  is  received 
in  the  United  Kingdom,  but  contains  no  express  re- 
ference to  such  a  limitation  in  case  of  the  profits 


of  a  trade  carried  on  abroad,  was  a  reason  for 
supposing  that  the  limitation  was  not  intended  tO' 
exist  in  the  latter  case.  I  may  observe  that  the 
method  of  construction  summarised  in  the  maxink 
JBxprenio  unins  exdusio  alterius  is  one  that 
certainly  requires  to  be  watched.  Perhaps  few 
so-called  rules  of  interpretation  have  been  more 
frequently  misapplied  and  stretched  beyond  their 
dne  limits.  The  failure  to  make  the  expreBsio 
complete  very  uften  arises  from  accident,  very 
often  from  the  fact  that  it  never  struck  th» 
draftsman  that  the  thing  supposed  to  be  ex- 
cluded needed  specific  mention  of  any  kind ;  and 
the  application  of  this  and  every  other  technical 
mle  of  construction  varies  so  much  under  differ- 
ing circumstances,  and  is  open  to  so  many 
riifications  and  exceptions,  that  it  is  rarely 
t  such  rules  help  one  to  arrive  at  what  is 
meant.  Certainly  in  the  present  case  the  only 
use  of  the  maxim  in  question  is  to  summarise  in 
four  words  the  agreement  upon  this  point  for  the 
Crown.  It  seems  to  me  that  an  inc|uiry  of  a  much 
more  important  kind,  and  one  which  bears  very 
closely  upon  the  present  question,  is  whether  there 
is  any  general  rule  as  to  the  extent  to  which  English 
Acts  of  Parliament,  dealing  with  property  in 
general,  are  to  be  treated  as  applying  to  foreign 
property.  I  use  tbe  word  "  foreign  "  as  including 
colonial  property,  and  I  mean  by  it  property 
which,  whether  situate  in  England  or  elsewhere^ 
is  not  at  the  time  to  which  the  discussion  relates 
English  property,  as  distinguished  from  foreign 
or  colonial  property.  It  seems  to  me  that  ther» 
is  such  autnority,  and  that  it  runs  in  a  well- 
defined  current.  "  It  is  quite  clear,"  says  Lord 
Westbury,  "  that  you  cannot  apply  an  English 
Act  of  Parliament  to  foreign  property  whilst  it 
remains  foreign  property  "  :  {Atioraey-Oeneral 
V.  Campbell,  L.  Rep.  5  H.  L.  624,  630).  In 
that  case  a  subject  of  the  United  Kingdom, 
domiciled  in  Portugal,  made  his  will  in  London 
and  died  the|e.  He  desired  his  executors  to 
collect  his  property  in  Portugal,  to  invest  a  por- 
tion of  it  in  the  English  funds,  to  pay  the  income 
to  A.  for  life,  and  after  A.'s  death  to  divide  the 
fund  BO  invested  amongst  her  children.  It  was 
held  that  though  the  Portuguese  domicile  of  the 
testator  stamped  his  property  at  the  time  of  his 
death  with  the  quality  o!  foreign  property,  yet 
that  when  the  executors  had  reneived  the  money, 
and  in  pursuance  of  the  trusts  brought  it  to  this 
country  and  invested  it  here,  it  became  British 
property,  and  so  upon  the  death  of  A.  succession 
duty  was  payable.  Nothing  can  be  more  general 
than  the  terms  in  the  Succession  Duty  Act 
(16  &  17  Vict.  c.  51),  s.  2,  by  which  the  word 
"  succession "  is  defined  and  the  liability  im- 
posed, and  the  duties  are  imposed  "  in  respect  of 
every  succession  "  (sect.  10),  just  as  here  they  are 
imposed  "for  and  in  respect  of  profits  and  gains ; " 
"hut,"  says  Lord  Westbury  (Lord  Hatberley, 
Lord  Chelmsford,  and  Lord  Colonsay  agreeing), 
"  it  is  ouite  clear  that  you  cannot  apply  on 
English  Act  of  Parliament  to  foreign  property 
whilst  it  remains  foreign  property ;  but,  after  the 
purposes  of  administration  have  been  answered 
and  distribution  made,  if  a  party  taking  this  dis- 
tributive part  comes  to  this  country  and  invests 
it  upon  trusts,  it  assumes  the  character  of  a 
British  settlement  and  British  property,  and  ie 
no  longer  to  be  dealt  with  as  if  it  were  merely  a 
portion  of  a  foreign  testator's^  estate  to  he  re- 
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ceired  in  the  coarse  of  administration."  There 
was  an  earlier  decision  on  this  subject  by  Lord 
Cranworth,  when  Lord  Chancellor,  in  WaUare  v. 
The  Attorney-General  (13  L.  T.  Rep.  N.  S.  480 ; 
L.  Bep.  1  Ch.  App.  1),  in  -which  it  was  held 
that  the  words  of  the  Succession  Dnty  Act,  upon 
the  ample  character  of  which  much  the  same 
argnments  were  founded  as  have  been  addressed 
to  us  in  the  present  case,  bad  no  application  to 
monej  in  the  English  funds  held  by  an  English- 
man domiciled  in  France  at  the  time  of  his 
death.  The  Lord  Chancellor  expressed  himself 
as  follows :  "  The  ground  on  which  my  opinion 
rests  is,  that  to  the  generality  of  the  words  in  the 
2nd  section,  under  which  a  duty  is  imposed  upon 
every  person  who  becomes  entitled  to  property  on 
the  death  of  srother,  some  limitation  must  be 
applied,  and  that  limitation  can  otlly  be  a  limita- 
tion confining  the  operation  of  the  words  to 
persons  who  become  entitled  by  virtue  of  the 
laws  of  this  country."  Lord  Westbnry  explains 
that  this  language  had  misled  the  Master  of  the 
Bolls,  whose  decision  in  this  case  was  overruled 
by  the  House  of  Lords,  and  who  considered  that, 
as  the  Portuguese  testator's  will  was  a  foreign 
one,  the  beneficiaries  became  entitled  by  virtue  of 
the  law  of  Portugal  and  not  of  British  law,  and 
therefore  that  the  succession  duty  was  not 
payable.  Lord  Westbnry,  having  pointed  this 
ont,  proceeds  to  explain  tnat  it  is  according  as 
the  property  at  the  time  of  the  succession  is 
English  or  foreign  that  the  Act  of  Parliament 
imposing  the  duty  does  or  does  not  apply.  There 
are  similar  decisions  as  to  the  Legacy  Duty  Acts. 
The  words  of  55  Geo.  3,  c.  184,  schedule,  part  8, 
are  perfectly  general  as  to  legacies :  "  For  every 
legacy  given  by  any  will  of  any  person  who  died 
before  or  upon  the  6th  day  of  April  1805 ;  "  but 
it  was  held  by  the  House  of  Lords  in  Thomson  v. 
The  Advocate-General  (12  CI.  &  F.  1)  that  per- 
sonal property  in  Scotland,  bequeathed  by  a 
testator  domiciled  in  Demerara,  ^as  not  liable 
to  legacy  duty ;  and  in  applying  that  case  to 
personal  property  in  India,  bequeathed  by  a 
person  domiciled  in  England,  the  Coart  of 
Exchequer  explained  that  the  legacy  duty  was 
imposed  only  upon  property  in  England.  "  The 
English  statute,"  says  Parke,  B.,  "  not  applying 
to  property  in  India,  the  property  "  (in  the  case  of 
The  AUomey-General  v.  Jackton,  2  CI.  &  F.  48) 
"  was  exempt  from  legacy  duty,"  and  then  the 
court  go  on  to  decide  that  the  property  then  in 
question,  though  locally  situate  in  India,  was 
in  contemplation  of  law  in  England,  and  upon 
that  ground  it  was  liable  to  legacy  duty:  (The 
Attorney-General  v.  Napier,  4  Ezch.  217.)  Much 
criticism  has  been  passed,  and  there  seems  to  be 
just  ground  for  it,  on  the  fact  that  different  ex- 
planations have,  from  time  to  time,  and  in  various 
«ases,  been  given  of  the  reasons  why  property  is 
or  is  not  subject  to  legacy  or  succession  duty. 
The  matter  is  discussed  with  his  usual  clearness 
and  ability  in  a  passage  of  Mr.  Dicey's  very 
interesting  work  on  Domicile,  at  p.  318  of  the 
first  edition.  The  differences,  however,  seem  to 
me  not  to  touch  the  essential  principle,  which  is 
that  the  property  to  be  operated  upon  must  be 
British  prop«rtj^.  As  to  why  it  is  or  is  not  to  be 
regarded  as  British  property  in  particular  cases 
different  reasons  may  be  well  given;  bat  the 
qnestion  in  every  instance  seems  to  me  to  be  one 
of  fact,  "  Is  the  property  sought  to  be  a&ected 


British  property  or  not  P  "  Mr.  Dicey  treats  the 
case  of  Be  Cigala's  Settlement  Trusta  (38  L.  T. 
Kep.  N.  S.  439 ;  7  Ch.  Div.  351)  as  laying  dowii  a 
different  test,  and  refers  to  it  at  p.  361  as  having 
gone  further  than  any  other  in  catting  down  the 
application  of  the  rule  that  the  domicile  of  the 
testator  settles  the  question.  But  the  domicile  of 
the  testator,  in  my  opinion,  settled  the  qnestion, 
where  it  did  so,  only  because  in  those  rases  it  was 
the  guiding  and  predominant  fact  tending  to 
show  that  the  property  in  question  was  British. 
There  may  be  other  facts  which  deprive  it  of  its 
effect  if  it  stands  alone  or  unqualified,  and  which 
justify  the  tribunal,  notwithstanding  the  foreign 
domicile  of  the  testator  or  settlor,  in  coming  to 
the  conclusion  that  the  property  claimed  to  be 
subject  to  legacy  or  succession  duty  was  British 
property.  In  the  case  of  Be  Cigala'e  SelUe^ 
meat  Trusts  {ubi  «up.),  just  referred  to,  the  pro- 
perty in  question  was  the  snbject  of  a  settlement 
made  on  the  marriage  of  an  English  lady  with  an 
Italian.  In  the  course  of  the  argument  Jessel, 
M.B.,  said :  "This  is  personal  property  in  the 
hands  of  English  trustees,  and  you  cannot  get  it 
from  them  except  by  an  action  in  England.  That 
is  the  true  test ;  in  order  to  recover  the  property 
you  must  come  to  England."  This  aoes  not 
mean  that  that  is  taxable  which  would  not  other- 
wise be  BO,  because  the  person  entitled  wants  the 
help  of  our  conrts  to  get  him  his  due — a  view  of 
our  jurisprudence  which  would  be  anything  bnt 
complimentary  or  agreeable ;  bnt  what  is  meant 
is,  that  the  circumstance  that  if  the  trustee  im- 
properly withheld  the  fond  and  the  beneficiary 
had  to  resort  to  a  court  to  do  him  justice,  a 
British  court  is  the  onl^'one  competent  to  give 
him  redress  is  a  cogent,  if  not  conclusive,  circum- 
stance to  show  that  the  property  is  really  British. 
The  summary  with  which  the  judgment  closes 
emphasises  this  view.  The  Master  of  the  Rolls 
says : "  The  settlement,  then,  being  a  British  settle- 
ment, the  trustees  being  subject  to  British  juris- 
diction, the  forum  for  deciding  the  claim  being  a 
British  court,  and  the  property  being  in  »ct 
English  property,  it  appears  to  me  that  this  is 
property  coming  within  the  2nd  section  of  the 
Act,"  and  therefore  liable  to  duty.  It  seems  to 
me,  therefore,  that  the  question  here  is,  whether 
the  profits  and  gains  nf  the  Melbourne  house, 
before  any  part  of  theirs  is  transmitted  here, 
constitute  British  property.  If  they  do,  they  fall 
within  the  Act,  for  they  "  accrue  to  the  respon- 
dent from  trade  carried  on  in  the  United  King- 
dom or  elsewhere."  If  they  do  not,  they  are  not 
touched  by  the  Act,  and  therefore  are  not  liable. 
How  this  qnestion  should  be  answered  appears  to 
me  to  be  absolutelv  free  from  doubt.  We  do  not 
know  what  is  the  domicile  of  the  respondent,  but 
it  is  admitted  on  all  hands  that  domicile  has 
nothing  to  do  with  the  present  question,  and  it 
seems  to  me  that  there  is  absolutely  nothing  to 
give  a  British  character  to  the  unremitted  por- 
tion of  the  profits  made  in  Melbourne  by  a 
business  carried  on  in  the  colony  of  Victoria  only. 
It  would  be  sufficient,  in  my  opinion,  to  stop 
here.  But  it  is  worth  while  to  point  out  that  the 
Act  not  only  provides  no  machinery  for  the 
assessment  of  the  profits  of  his  trade  of  one 
partner  apart  from  the  rest,  bnt  prohibits  such 
separate  assessment  save  in  cases  where  one  of 
the  partners  can  claim  exemption  on  the  ground 
of  the  smallness  of  his  income,  for  which  specific 
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provisions  are  made  (see  sect.  100,  mles  applying 
to  cases  1  and  2).  The  assessment  must  be  that  of 
the  firm,  and  the  assessment  of  the  firm  is  to 
charge  the  partners  jointly.  If  the  profits  of  thn 
foreign  bnainess,  therefore,  had  been  assessable 
st  all  as  profits,  the  Conrt  of  Exchequer  xvould 
have  been  well  jaatified  in  holding,  as  they  did  in 
the  Attomey-Qeneral  y.  Stilley  {wii  sup.),  that  a 
partner  resident  in  England,  one  of  a  firm  carry- 
ing on  bnsiness  abroad,  was  bound  to  make  a  re- 
turn of  the  whole  of  the  profits  of  the  foreign 
firm  in  which  he  was  a  partner.  This  was  their 
decision.  It  involved,  no  doubt,  the  consequence 
that  he  was  liable  to  pay  income  tax  upon  the 
whole  of  the  profits  of  the  foreign  business.  If 
those  profits  were  a  subject  of  assessment  at  all, 
it  would  be  he  who  must  make  the  return.  The 
return  would  then  be,  in  the  language  of  the  Act, 
"sufficient  authority  to  charge  the  partners 
jointly,"  and  the  others  being  abroad  he  could  be 
proceeded  against  alone  for  the  whole  sum.  The 
question  for  decision  in  the  case,  however,  was 
only  as  to  his  liability  to  make  a  return  of  the 
whole  of  the  profits  of  the  business.  This  judg- 
ment was  reversed  by  the  Court  of  the  Exchequer 
Chamber  (ubi  sup.).  Much  of  the  judgment  is 
devoted  to  the  question  of  where  the  business  was 
carried  on.  This  is  a  necessary  inquiry,  for, 
although  the  Act  says  the  duty  shall  be  payable 
upon  the  profits  of  a  business,  "whether  the 
business  be  carried  on  in  the  United  Kingdom  or 
elsewhere," and  although  profits  made  abroad  may 
be  English  property,  yet  the  first  step  towards 
showing  that  thev  are  not  English  property  will 
generally  be  to  show  that  the  business  itself  is 
not  carried  on  in  this  country.  The  judgment 
lays  down,  in  conclusion,  that  "  the  profits  which 
come  home  to  this  country  as  the  share  of  the 
individual  partner  resident  here  are  taxable :  the 
profits  which  go  into  the  pockets  of  the  partners 
in  America  are  not."  Ko  distinction  was  material 
in  that  case  between  a  portion  and  the  whole  of 
the  profits  nf  the  partner  resident  here. 
Obviously  the  Lord  Chief  Justice  assumed  that 
the  partner  resident  here  would  have  the  whole 
of  his  share  of  the  profits  remitted,  and  I  think 
it  sufficiently  appears  from  the  report  that  this 
was  in  fact  the  case.  The  information  charged 
the  defendant  with  having  failed  to  deliver  to  the 
commissionors  a  statement  of  the  profits  of  his 
firm  or  any  statement  whatever,  and  claimed 
treble  duty  and  501.  penalty.  A  statement 
appears  to  have  been  signed  by  his  counsel,  ad- 
mitting his  liability  to  the  duty  on  the  whole  of 
the  profits  he  received  from  the  business  of  the 
firm  (4  H.  &  N.  779) ;  and  it  is  clear,  I  think,  that 
they  must  have  been  received  by  him  in  this 
country,  because  in  the  judgment  of  the  Court  of 
Exchequer  it  is  said  that  the  first  part  of  schedule 
D.  was  conclusive  upon  this  point.  The  first  part 
of  schedule  D.  is  by  the  Act  itself  specifically 
limited  to  the  amount  actually  received  in 
Kngland,  so  that  I  think  there  can  be  no  doubt 
that  he  received  in  England  the  whole  of  his 
share  of  the  profits.  The  principle  of  the 
decision  is,  therefore,  that  pronts  of  a  business 
carried  on  abroad  and  not  here  are  not  taxable ; 
and  the  decision  is  in  harmony  with  the  view  I 
have  expressed  and  the  reasomng  by  which  I  have 
endeavoured  to  support  it.  They  are  not,  in  the  lan- 
guage of  Lord  Westbnry  and  Jessel,  M.B., "  British 
property."     They  lack,  indeed,  every  element  of 


British  nationality.  The  cases  of  C«»ena  Sulphur 
Compcmy  v.  Nicliolson  (ubi  sup.)  and  Galcutta  Jute 
Mills  V.  Nicholson  (ubi  sup.)  require  to  be  noticed. 
Each  of  the  companies  in  question  was  registered 
in  England,  and  had  its  chief  office  and  the  seat 
of  its  government  and  direction  in  London,  but 
all  the  business  was  carried  on  and  all  the  profits 
earned  abroad,  and  a  large  portion  of  them  never 
came  home  at  all,  but  were  distributed  in  Italy 
and  India  respectively  to  shareholders  resident 
in  those  respective  countries.  It  was  admitted 
by  the  companies  that  the  portion  of  their  profits 
divided  amongst  shareholders  in  England  was 
liable  to  income  tax ;  but  it  was  contended  that 
the  portions  which  were  never  remitted  home, 
but  were  divided  in  Italv  and  India  respectively, 
were  exempt.  The  Excoequer  Division  (Kelly, 
C.B.  and  Hnddleston,  B.)  held,  and,  as  it  seems  to 
me,  rightly  held,  that  the  companies  were  each  of 
them  "resident"  in  the  United  Kingdom,  and 
that  the  whole  of  their  profits,  and  not  merely 
the  portion  actually  remitted  to  and  divided  in 
England,  were  liable  to  income  tn-x.  The  profits 
were  earned  by  an  English  business,  and  were 
none  the  less  English  profits  because  the  whole  of 
them  had  not  been  remitted  home  and  distributed 
by  the  directors  from  England.  The  greater 
part  of  the  judgment  is  occupied  with  the  ques- 
tion whether  the  companies  were  "resident" 
in  England.  That  is  only  the  first  stage  of  the 
inquiry.  When  we  come  to  the  portion  of  the 
judgment  which  deals  with  the  grounds  upon 
which  they  were  held  liable,  they  are  not  very 
definitely  stated,  and  many  of  the  expressions 
used  apply  rather  to  the  question  wnere  the 
business  was  carried  on  than  to  the  nationality, 
so  to  speak,  of  the  profits  themselves.  That 
question,  however,  must  almost  always  be  in- 
volved in  the  question  whether  the  profits  are 
British  property,  and  it  can  hardly  have  escaped 
the  court  that  that  is  not  the  test,  for  the  profits, 
when  taxable,  are  taxable  equally,  whether  the 
business  be  carried  on  in  Great  Britain  or  other- 
wise, and  this  cannot  have  been  forgotten  by  the 
Lord  Chief  Baron,  for  he  qnotes  the  very  words 
of  the  statute,  and  says  these  are  profits  arising 
from  a  business  carried  on  in  the  United  Kingdom 
or  elsewhere,  fie  therefore  cannot  have  in- 
tended to  treat  the  question  whether  the  business 
was  carried  on  in  the  United  Kingdom  or  not  as 
the  test  of  liability;  but  it  will  very  often  happen, 
no  doubt,  that  upon  a  question  of  this  kmd— 
whether  or  not  the  profits  are  British  property, 

froperty  stamped  with  a  British  nationality — the 
etermination  of  where  the  business  is  really 
carried  on  pretty  nearly  gives  the  answer.  If  a 
business  be  really  carried  on  in  London,  the 
profits  are  not  the  less  English-made  profits 
because  many  of  the  operations  of  trade  are 
carried  on  abroad,  nor  because  the  person  carry- 
ing on  the  trade  is  a  foreigner ;  and  in  the  cases 
nnder  consideration  England  being,  as  it  were, 
the  natural  and  only  home  for  these  profits  to 
come  to,  the  domicile  of  the  business,  so  to  speak, 
and  of  all  its  rights,  as  apart  from  the  place 
where  they  might  be  exercised,  the  profits  were 
of  English  nationality,  and  were,  again,  English 
property.  It  is  true  that  the  Lord  Chief  Baron 
said  that  one  great  principle  of  the  law  of  England 
is  that  taxation  shall  be  imposed  only  on  persons 
or  things  actually  within  the  country,  and  that 
the  taxation  of  the  two-thirds  of  the  Cesena 
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Company's  earnings  which  belonged  to  the  Italian 
shareholders  was  an  infringement  of  one  of  the 
principles  on  which  taxation  is  levied  by  the  laws 
of  every  country.  It  is  submitted  that  the  ob- 
servation is  incorrect.  The  two-thirds  of  the 
earnings,  so  long  as  they  remained  undivided,  did 
not  belong  to  the  Italian  shareholders,  bat  to  the 
company.  Nothing  with  relation  to  the  profits, 
except  a  right  enforceable  in  an  English  court, 
belonged  either  to  the  Italian  shareholders  as  a, 
body  or  to  any  individual  shareholder,  Italian  or 
English.  To  such  a  case  the  remark  of  the  late 
Master  of  the  Bolls  is  applicable — ^no  shareholder 
conld  get  his  share  of  the  earnings  from  the 
company,  if  improperly  withheld,  except  by  an 
action  in  an  English  court.  They  were,  therefore, 
English  property,  and  the  decision  in  these  cases 
also  is  in  harmony  with  the  principle  I  have  laid 
down.  It  is  clear  that,  so  far  as  the  profits 
derived  from  forei^  or  colonial  securities  are 
concerned,  the  Act  itself  proceeds  upon  the  same 
principle.  I  can  conceive  no  reason  why  a  dis- 
tinction should  have  been  made  in  favour  of  the 
profits  of  foreign  securities  as  compared  with 
those  of  a  foreign  business,  and  why  the  profits 
of  the  business  should  be  taxable  whether  re- 
mitted to  the  partner  resident  or  not,  whilst  the 
profits  of  foreign  securities  or  possessions  shoald 
escape  taxation  unless  remitted.  Ko  ground  of 
principle  for  snch  a  distinction  has  been  or  can  be 
suggested.  There  is  no  reason,  therefore,  why 
the  maxim  Expressio  uniua  exclusio  alteriits  shoald 
apply  ;  whereas  the  provisions  made  in  respect  of 
the  tax  upon  the  profits  of  foreign  possessions  or 
securities  are  in  strict  accordance  with  what  I 
have  shown  to  be  a  recognised  principle  of 
English  law.  It  is  far  easier  to  suppose  chst  the 
omission  of  any  special  mention  of  the  case  of  a 
person  resident  here  and  not  receiving  the  whole 
or  part  of  the  profits  of  a  business  carried  on 
abroad  by  a  firm  of  which  he  is  a  partner  is  an 
accident,  than  that  there  should,  in  respect  of  an 
isolated  case  of  this  kind,  be  a  departure  without 
express  words  from  a  well-established  principle 
regulating  the  application  of  Acts  of  Parliament 
in  general,  and,  ad  has  been  shown,  repeatedly 
recognised  and  acted  upon  in  respect  of  fiscal 
statutes.  The  provisions  relating  to  the  profits  of 
foreign  securities  are,  however,  important  as 
pointing  out  what,  for  the  purpose  of  this  Act, 
effects  the  conversion  of  foreign  into  British 
property,  and  thns  renders  it  liable  to  taxation, 
though  probably  the  same  conclusion  might  have 
been  arrived  at  without  their  help.  The  profits 
of  the  foreign  trade,  like  the  profits  of  foreign 
secnrities,  become  British  property,  and  as  snch 
become  liable  to  the  operation  of  the  Acts  of 
Parliament  when  they  are  received  in  this 
country,  and  not  till  then.  I  am  of  opinion, 
therefore,  that  in  this  case  the  respondent  is 
entitled  to  our  jndgment. 

Stephen,  J. — In  this  case  I  have  the  misfortune 
to  be  unable  to  agree  with  the  jndgment  of  my 
brother  Wills.  I  have,  however,  bad  the  »a- 
vantage  of  reading  it,  and  I  fnlly  agree  with 
the  way  in  which  he  has  stated  the  facts  of  the 
case,  and  the  questions  which  arise  npon  them. 
I  also  think  that  the  cases  which  he  has  referred 
to  contain  the  grounds  upon  which  the  decision  of 
the  present  case  onght  to  proceed.  The  difierenoe 
between  us  lies  in  the  view  which  we  take  of 
them.    I  shall  thns  be  enabled  by  his  jndgment 


to  state  very  shortly  the  grounds  on  which  I  have 
arrived  at  a  different  conclusion.  Shortly,  my 
opinion  is  that  the  words  of  schedule  D.  cover 
the  facts  of  the  present  case,  and  that  the 
aathorities  to  which  my  brother  Wills  refers  do 
not  warrant  the  restriction  which  he  would  pat 
on  those  words.  The  relevant  words  are :  "  In 
respect  of  the  annual  profits  and  gains  arising  or 
accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  .  .  .  trade  .  .  .  whether 
the  same  shall  be  carried  on  in  the  United 
Kingdom  or  elsewhere."  To  this  my  brother 
Wills  would  add  some  such  words  as  these, 
"  except  such  part  of  those  profits  and  gains  as 
the  persons  entitled  thereto  may  not  bring  into 
the  United  Kingdom."  The  reasons  for  addinf 
this  exception  are,  first,  that  in  the  case  ci 
The  Attomey-Oenerdl  v.  Campbell  (<t&t  «Hp.). 
which  was  decided  in  1872,  a  principle  is  laKl 
down  which  is  there  expressed  by  Lord  Westbnry 
(at  p.  530),  "  You  cannot  apply  an  English  Act 
of  Parliament  to  foreign  property  whilst  it  re- 
mains foreign  property."  This  principle,  it  ia 
suggested,  would  be  violated  if  the  proposed  ex- 
ception were  not  made,  because  the  property  in  this 
case  is  "  foreign  property."  I  do  not  understimd 
the  case  in  the  same  manner.  Lord  Westbuiy's 
words  seem  to  me  to  mean  by  "  foreign  property  '* 
only  the  property  domiciled  abroad  at  the  time 
of  his  death,  and  his  reference  to  statntes 
appears  to  me  to  be  limited  to  statutes  imponing 
duties  on  property  when  by  the  death  of  its  owner 
it  changes  hands.  To  understand  the  meaninr 
and  application  of  this  principle  to  the  case  of 
Tlie  Attometi-General  v.  Campbell  (uhi  sup.),  de- 
cided in  1872,  it  should  be  read  in  connection  with 
the  earlier  vases  of  Thornton  v.  The  Advocate- 
Oeneral  (vhi  sup.),  decided  in  1845,  and  Wallace 
V.  T?i0  Attorney-Oeneral  (ubi  sup.),  decided  in 
1865.  My  brother  Wills  has  stated  the  facts  of 
these  cases.  1  will  state  the  principle  which 
applies  to  them  all  as  I  understand  it.  It  is 
stated  most  authentically  and  forcibly  in  Thornton 
V.  The  Advocate- General  (ubi  sup.),  a  case  of  the 
highest  possible  authority,  as  it  was  a  unanimous 
decision  of  the  House  of  Lords,  founded  on  a 
unanimous  decision  of  the  judges  whom  they 
consulted,  and  it  is  as  follows:  "The  personu 
property  of  a  deceased  person  is  considered  by 
English  law  as  subject  to  the  law  of  the  domicile 
of  the  deceased.  Therefore  the  property  of  a 
deceased  person  domiciled  in  Demerara,  though 
situated  in  England,  is  not  liable  to  English  legacy 
duty,  but  is  treated  as  if  it  were  in  Demerara: 
(Thornton  v.  The  Advocaie-Oenerai,  ubi  tup.). 
Neither  is  the  property  of  a  deceased  person 
domiciled  in  France  liable  to  succession  duty 
though  it  is  situated  in  England,  bat  it  is  treatei 
as  if  it  were  in  France,  the  difference  between 
succession  duty  and  legacy  duty  being  nominal 
rather  than  substantial  in  reference  to  this 
matter:  {Wallace  v.  The  Attomey-Chneral,  uW 
tttp.)  If,  however,  such  property  is  by  the  will 
of  aperson  domiciled  abroad  made  the  subject  of 
an  English  settlement,  the  trustees  of  which  are 
English,  and  the  subject  of  which  is  stock  in  the 
English  funds,  and  if  under  the  provisions  of  that 
Hettlement  persons  wherever  domiciled  receive  » 
benefit  on  the  death  of  a  living  person,  the  cesttnt 
que  tntttent  are  liable  to  succession  duty  because 
their  rights  are  dependent  upon  English  law.  A 
man  domiciled  in  Portngal  creates  by  his  will  a 
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tmst  in  England  to  seenre  his  sister  an  annuity  for 
life,  and  directs  that  after  her  death  the  moneys 
appropriated  to  that  pnrpose  shall  be  distributed 
amongst  her  children  to  whom  he  had  left  the 
rest  of  his  property.  On  the  sister's  death  the 
children's  shares  are  chargeable  with  legacy  duty. 
It  was  with  reference  to  this  doctrine  that  Lord 
Westbury  stated  the  principle  which  I  have  cjaoted. 
It  appears  to  me  to  nave  no  relation  to  this  cose, 
in  which  there  is  no  qnestion  of  domicile.  I  think 
that  the  question  of  British  property  and  foreign 
property  does  not  arise  in  this  case  at  all.  The 
Act  is  'directed  to  the  taxation  of  persons,  not  to 
tiie  distribution  or  management  ot  things,  and  I 
see  no  reason  why  an  Act  which  in  terms  taxes 
residents  in  England  for  the  profits  of  trade 
carried  on  abroad  should  be  cut  down  by  implica- 
tion BO  as  to  apply  to  those  parts  only  of  the 
profits  which  are  brought  home.  The  two  casef< 
of  rft«  Cesena  Sulphur  Company  v.  Nichol$on 
{ubi  lup.)  and  Calcutta  Jute  MUU  Company  y. 
NiehoUon  {ubi  lup.)  appear  to  me  direct 
aothorities  to  show  that  tne  Act  has  the  effect 
contended  for  by  the  Crown.  7n  each  case  the 
court  held  that  the  company  was  in  the  position 
of  a  person  resident  in  Sngland,  and  was  as  such 
liable  to  be  taxed  upon  all  its  profits,  though  a 
large  part  of  those  profits  was  never  brought  to 
England  at  all.  In  the  case  of  The  Attorney- 
(}»neral  v.  Sulley  (ubi  sup.)  the  contention  was 
that  the  shares  of  the  American  partners  ought 
to  be  returned  by  the  English  partners  to  be 
taxed  here;  but  the  trade  was  neld  not  to  be 
carried  on  in  this  countrr.  It  was  not  disputed 
that  the  defendant's  share  was  to  be  taxed, 
and  it  appears  to  have  been  assumed  that  it 
'was  sent  home  to  him  here.  It  does  not,  there- 
fore, touch  this  case.  With  respect  to  the 
flections  of  the  Act  of  1842  which  are  referred  to 
in  support  of  the  defendant's  contention,  two 
remarlu  will  be  sufficient.  Agreeing  with  much 
that  is  said  by  my  brother  Wills  of  the  maxim 
about  the  expression  of  one  thing  being  the 
exclusion  of  others,  I  think  that  in  this  case  the 
mention  of  a  particular  way  of  computing  the 
profits  of  foreign  securities  and  possessions  adds 
something  to  the  silence  of  the  Act  about  foreign 
trade.  At  all  events,  it  makes  rather  against 
the  defendant  than  for  him.  But  the  really 
important  matter,  to  my  mind,  is  the  language  of 
achedule  D.  It  is  nothing  like  so  general  as  the 
language  of  the  Succession  Duty  Act,  or  the 
schedule  imposing  legacy  duties.  These  Acts 
taken  literally  would  impose  duties  on  all  persons 
entitled  to  legacies  or  successions  all  over  the 
world,  and  whether  British  subjects  or  not,  whidi 
of  course  would  be  absnrd.  Some  limitation 
being  required,  the  limitation  as  to  domicile  was 
natnrd.  I  see  no  reason  for  any  limitation  of  the 
plain  words  of  schedule  D.  in  the  present  case;  lan- 
guage could  be  hardly  more  specific.  The  words  are 
"  "'""*^  profits  arising  to  any  persons  residing  in 
ihe  United  Kingdom  from  any  trade  carried  on 
in  the  United  Kingdom  or  elsewhere."  These, 
-with  other  words  which  I  need  not  quote,  are 
specific  as  to  the  time  when,  and  the  persons  to 
whom,  schedule  D.  applies,  and  as  to  the  places 
where  the  income  referred  to  is  to  be  made,  and 
the  person  chargeable  is  to  reside,  and  I  do  not 
see  what  further  particulars  could  be  given  or  are 
required.  I  think,  therefore,  that  the  appdlamtis 
entitled  to  our  judgment. 


Wills,  J.,  as  the  junior  judge,  withdrew  his 

judgment,  in  accordance  with  the  old  practice  in 
the  Court  of  Exchequer,  and  judgment  was  entered 
for  the  Crown.  Judgment  for  the  appellant. 

Solicitor  for  the  appellant.  Solicitor  for  Inland 
Savenue. 

Solicitors  for  the  respondent,  Shepheardt. 


PBOBATB,   DIVOBCB,   AND  ADMIBALTY 

DIVISION. 

ADMTRALTY  BUSINESS. 

Friday,  May  20. 

(Before   the    Bight    Hon.   Sir    Jakks    Hamitxh, 

assisted  by  Trinity  Mastebs.) 

The  Thvtfokd.  (a) 

CoUiiton — Vessel  erossitig  river —Tyne  Navigation 

Rules,  arts.  19,  20,  22. 

The  duty  imposed  by  art.  2Siof  the  Rules  for  the 

Navigation  of  the    River    Tyne   upon   vessels 

crossing  the  river  not  to  cause  obstruction,  injury, 

or  damage  to  other  vessels,  does  not  require  them 

in  any  event  to  get  out  of  the  way  of  vessel* 

going  up  or  down,  and  tliey  are  at  liberty  when 

erossing  at  a  proper  time  and  in  a  proper  7nann«r 

to  do  so  at  such  times  as  may  be  convenient  to 

themselves,  and  vessels  proceeding  up  and  down 

must  take  the   ordinary  precautions  to   avoid 

eoUision  with  erossing  vessels. 

This  was    a  collision  action   in  rem,  instituted 

by  the  owners  of  the  barque  AUonby  against  the 

owners    of   the  steamship    Theiford    to   recover 

damages  occasioned  by  a  collision  between  these 

two  vessels. 

The  collision  occurred  about  2.15  p.m.  on  the 
24tb  Dec.  1886  in  the  river  Tyne. 

The  facts  allied  on  behalf  of  the  plaintiffs 
were  as  follows : 

Betweeu  2  and  2.15  p.m.  on  the  24th  Dec.  1886 
the  barque  AUonby,  of  1400  tons  register,  having 
loaded  a  general  cargo  at  Smith's  Buoys,  on  -the 
north  side  of  the  nver  Tyne  at  North  Shields, 
was  proceeding  to  sea  in  tow  of  the  steam-tug 
Selina. 

At  this  time  the  AUonby,  which  had  shortly 
before  left  her  moorings  on  the  north  side  ot  the 
river,  and  had  crossed  under  a  starboard  helm,  in 
tow  of  the  Selina,  in  order  to  proceed  down  the 
river  on  the  south  side,  was  straightening  down 
the  river,  proceeding  at  the  speed  of  about  one 
knot  per  hour,  at  a  distance  of  thirty  to  fifty 
yards  from  the  tiers  on  the  south  sida  In  these 
circumstances  a  steamship,  which  proved  to  be 
the  Thefford,  was  observed  by  those  on  board  the 
AUonby  coming  down  the  nver  at  a  distance  of 
500  to  600  yaras  off,  and  on  the  AUonby's  star- 
board beam.  Two  short  blasts  were  blown  on 
the  steam  whistle  of  the  Selina  to  indicate  that 
the  AUonby  was  being  rounded  under  a  starboard 
helm.  The  Theiford,  however,  proceeded  at  the 
rate  of  from  four  to  five  knots  an  hour,  at  first 
as  if  to  pass  between  the  bows  of  the  AUonby  vai. 
the  Bontn  tier,  but  shortly  afterwards  she  star- 
boarded  her  helm,  apparently  to  go  under  (the 
stem  of  the  AUonby,  and,  although  hailed  by 
those  on  board  the  AUonby  to  stop  and  reverse. 
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the  TJietford  came  on,  and  with  her  stem  strack 
the  Btarboard  side  of  the  AUonhy  abreast  the 
main  rigging. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows : 

At  about  2.15p.m.  on  the  24th  Dec.,  the  Theiford, 
a  steamship  of  866  tons  register,  laden  with  coals, 
was  proceeding  down  the  south  side  of  the  river 
Tyne,  on  a  vovage  from  Jarrow  to  London,  and 
was  making  about  three  to  four  knots  through 
the  water.  In  these  circumstances  those  on  board 
the  Thetford  observed  the  barque  AUonby  aboat 
300  yards  distant,  and  about  four  points  on  the 
port  bow,  heading  across  the  river  to  the  sonth 
shore,  and  coming  away  from  the  tiers  on  the 
north  side  with  a  tug  on  her  port  bow  trying  to 
tow  her  head  down  river.  Very  soon  afterwards 
it  was  seen  that  the  AUonby,  instead  of  going 
head  down,  was  coming  across  the  river.  There- 
upon the  engines  of  the  Thetjord  were  stopped 
and  reversed  full  speed  astern.  The  Allonby, 
however,  continued  to  come  across  to  the  south 
side,  and  shortly  afterwards,  with  her  starboard 
side,  came  into  collision  with  the  stem  of  the 
Theiford. 

The  defendants  also  alleged  that  the  Allonby 
was  brought  away  from  the  tiers,  and  got  under 
way.  at  an  improper  time,  having  regard  to  the 
traffic  in  the  river;  that  she  crossed  the  river 
at  an  improper  time,  having  regard  to  the  said 
traffic ;  and  that  proper  measures  were  not  duly 
or  in  due  time  taken  to  get  the  head  of  the  AUonliy 
down  river,  and  that  she  was  improperly  allowed 
to  go  too  far  over  to  the  southward. 

The  following  sailing  regulations  were  referred 
to,  and  are  material  to  the  decision : 

3%«  TyiM  Improvemtnt  Commution  fiyt-Iatot. 

Art.  19.  Eveiy  reuel  nnder  weig^h  ahaU  when  pro- 
oeedinff  seaward  be  kept  to  the  south  of  mid-ohannel, 
and  when  prooeedinv  inward  from  sea  or  np  the  river  to 
the  north  of  mid-cuiannel,  and  bo  that  in  either  cam 
snoh  vesael  ahall  with  a  port  helm  alwajs  be  and  be  kept 
clear  of  any  vessel  proceeding  in  the  opposite  direction. 

Art.  20.  Every  steam  or  other  vessel  (whetiier 
towing  any  other  vessel  or  not  or  being  towed)  shall, 
nnfeBS  prevented  by  stress  of  weather,  be  bronght  into 
the  port  to  the  north  of  mid-ohannel  and  be  taken  ont  of 
the  port  to  the  sonth  of  mid-ohannel. 

Art.  22.  EveiT  vessel  orossing  the  river  and  every 
vessel  taming  shall  be  navigated  so  as  not  to  cause 
obstmction,  injury,  or  damage  to  any  other  vessel. 

Art.  28.  Every  sailing  or  steam  Tessel  overtaking  any 
other  vessel  shall  be  kept  ont  of  the  way  of  tibe  over- 
taken vessel,  which  shall  be  kept  on  her  course,  and  no 
obstmction  shall  be  wilfxdly  oanaed  by  the  overtaken 
vessel  to  the  passaM  of  the  overtaking  vessel,  and  any 
vessel  having  passed  another  shall  not  oroes  the  bows  of 
the  passed  vessel  until  at  snoh  a  distanoe  as  will  not 
necessitate  the  stopping  or  easing  of  the  passed  vessel 
to  avoid  a  collision. 

Bucknill,  Q.C.  and  Joseph  Walton  for  the  plain- 
tiffs.— This  collision  was  solely  due  to  the  negli- 
gent navigation  of  the  The^ord.  The  Thetford 
improperly  relied  upon  the  AUonby  keeping  out 
of  her  way,  and  recklessly  held  on  without 
easing  the  speed.  True  it  is  that  art.  22  requires 
a  vessel  crossing  the  river  to  be  navigated  so  as 
not  to  cause  obstruction  or  injury  to  other  vessels, 
bnt  it  does  not  say  that  the  crossing  vessel  is  to 
be  liable  for  damage  solely  caused  by  the  negli- 
gence of  a  vessel  g^ing  up  or  down  the  river. 

Sir  WaUer  PhUUmore  and  J.  P.  AgpinaU,  for 
the  defendants,  contra. — The  collision  was  solely 
due  to  the  negligence  of  the  Allonby  in  crossing 


the  river.  The  Thetford  was,  in  accordance  with 
the  rules,  being  properly  navigated  on  the  sonth 
side  of  the  river,  and  she  had  a  right  to  expect, 
nnder  art.  22,  that  the  AUonby  would  not  be 
brought  across  the  river  so  as  to  become  an 
obstmction  to  her.  She  broke  art.  22,  and  must 
therefore  be  responsible  for  the  consequences. 
For  the  Thetford  to  have  kept  ont  of  the  AUonby"! 
way,  it  would  have  been  necessary  for  her  to  have 
gone  to  the  north  of  mid-channel,  which  by  the 
rules  she  is  expressly  forbidden  to  do. 

Biiclenill,  Q.C.  in  reply. 

Sir  Jamzs  Hanhen. — ^The  first  question  that 
has  to  be  considered  is,  whether  there  was  any- 
thing in  the  state  of  the  weather  or  the  tide  to 
make  it  improper  on  the  part  of  the  AUonby  to 
move  ont  for  the  purpose  of  being  towed  down  the 
river.  I  am  advised  that  there  was  nothing 
resulting  from  weather  or  tide  to  make  it  impm- 
dent  to  cross  the  river.    I  will  next  consider  the 

rsstion  which  has  been  raised  on  the  Tyne  Bnles. 
to  that,  I  am  of  opinion  that  they  have  not  the 
meaning  sought  to  ne  attributed  to  them,  viz., 
that  they  muce  the  crossing  vessel  responsible^ 
whatever  the  circumstances  may  be,  if  it  comes  in 
contact  with  another  vessel  which  is  on  the  side 
of  the  river  prescribed  for  its  navigation.  That 
would  he  a  most  uoreasonable  construction  to  g^ve 
to  the  rule,  and  it  is  not  a  natural  one.  There  is 
no  doubt  a  very  clear  direction  that  those  vessels 
that  are  going  down  are  to  keep  on  the  south 
side,  and  that  those  coming  up  are  to  keep  on  the 
north  side.  Then  rule  22  provides  that  every 
vessel  crossing  the  river  is  to  do  so  without 
causing  obsti-uction,  injury,  or  damage  to  other 
vessels.  That  does  not  mean  that  if  two  vessels 
come  into  collision,  the  one  that  is  crossing  is  to 
be  considered  to  blame.  Ton  still  have  to  look  at 
the  circumstances  of  the  case.  !N'ow,  this  vessel 
was  no  doubt  properly  endeavouring  to  get  as 
soon  as  practicable  to  the  sonth  side  of  the  river, 
which  is  specified  as  the  proper  side  for  its  navi- 
gation down  the  river,  and  if  she  was  doing  that 
properly,  even  thongh  she  came  in  the  way  of 
another  vessel  coming  down,  she  was  not  neces- 
sarily an  obstruction  to  the  other  vessel.  She 
was  merely  making  a  legitimat«  use  of  the  river. 
In  this,  as  in  collisions  on  land,  it  seems  to  me 
that  the  whole  river  belongs  to  everybody,  and 
that  nobody  has  the  right  to  assert  that  he  has 
the  exclusive  occupation  of  the  road,  whether  on 
seA  or  land.  All  depends  on  the  circumstances 
of  each  case.  What  are  the  circumstances  of  this 
case  P  It  is  said  that  the  AUonby  ought  not  to 
have  attempted  to  make  her  passage  across  the 
river  at  the  time  and  in  the  way  she  did.  But  I 
am  advised  that  the  mode  in  which  this  vessel 
was  navigated  across  the  river  indicates  nothing 
unskilful  in  the  manner  in  which  it  was  done. 
Then  it  has  been  contended  on  these  rules  that,  if 
any  vessel  was  coming  down  on  its  proper  side, 
the  AUonby  had  no  right  to  go  across  so  as  to 
prevent  that  vessel  continuing  her  course.  I  am 
of  opinion  that  that  is  not  a  true  construction  of 
the  rule,  and  it  is  equally  opposed  to  the  views  of 
those  who  assist  me  as  to  the  duties  of  vessels 
under  such  circumstances.  There  is  some  dis- 
crepancy as  to  where  the  Thetford  was  when  the 
AUonby  was  first  seen ;  bnt,  wherever  she  was ,  there 
was  then  a  distance  of  about  600  vards  between 
the  vessels,  and  the  Thetford  wu  ^gher  up  the 
Digitized  by  VjOOQLC 
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river.  Were  the  circnmstanoes  snch  that  it  was 
reasonable  for  a  Tesael  to  endeavoar  to  cross  ?  I 
am  advised  that  it  was,  and  I  am  also  -of 
opinion  that  it  waa.  Let  us  jadge  by  the  event 
whether  it  was  or  not.  Another  vessel,  the 
KingteoU,  which  was  ahead  of  the  Thetford,  went 
clear  of  the  AUotiby,  but  she  only  jast  did  it.  She 
had  to  starboard  her  helm  to  clear  her  stem  of 
the  AUonby  even  after  she  had  passed  her.  The 
Thetford  was  a  considerable  distance  behind.  Tm  e, 
she  did  at  some  time  stop  and  reverse,  and  the 
result  was  that  the  blow  was  a  very  slight  one ;  bat 
the  question  is,  whether  this  manoenvre  oaght  not 
to  have  been  done  sooner.  I  am  clearly  of  opinion 
that  she  ought  to  have  done  it  sooner.  She  was 
able  to  see  that  a  vessel  was  being  navigated 
so  as  to  bring  herself  on  the  right  side  at  the 
river,  and  she  had  no  ri^ht  to  assume  that  she 
would  not  get  into  a  position  which  would  make 
it  necessary  for  her  (the  Thetford)  to  slacken  her 
pace.  It  is  plain  what  misled  her  was,  first,  the 
careless  and  obstinate  following  of  the  Kingscote  ; 
and,  secondly,  the  assumption  that,  because  she 
was  on  the  south  side  of  the  river,  she  was  not 
bound,  even  for  the  temporary  purpose  of  avoid- 
ing a  vessel  in  front  of  her,  to  go  into  the  north 
water.  That  was  clearly  the  opinion  of  her  pUot. 
No  reasonable  man,  he  said,  would  think  of  going 
into  his  wrong  water.  That  is,  under  the  circum- 
stances, an  entirely  mistaken  view  of  his  duties. 
There  is  no  imperative  rule  of  the  kind.  It  must 
depend  on  the  circumstances  of  each  case.  It  is 
not  denied  by  the  defendants  that  the  north  of 
the  river  was  perfectly  clear  of  craft,  and  there 
was  no  reason,  therefore,  why,  if  he  was  deter- 
mined to  keep  on,  seeing  that  the  AUonby  was 
coming  over  to.  the  south  shore,  he  should  not 
have  starboarded  and  gone  under  her  stem.  It 
might  have  entailed  a  temporary  delay  of  a  very 
short  time,  but  there  must  be  in  navigating  a 
river,  just  as  in  walking  along  the  road,  a  certain 
amount  of  give  and  take.  I  am  of  opinion  tliat 
the  Thetford  is  alone  to  blame. 
,  Solicitors  for  the  plaintiffs,  Wynne,  Holme,  and 
Wjfmte,  for  JET.  Forehaw  and  ^<nun>M,  Liverpool. 
Solicitors  for  the  defendants,  SotterM  and 
Soche.  

EUATniL— OnKKKon  Bank  nf  Ccmment  t.  Lambe,  a»lt,  p.  881, 
lilt  roL  Una  H,  far  "  BoUnaon,  PrMton,  and  Stow,'  read 
Boblnson,  Poole,  and  Boblnaon. 


^otat  of  iMta, 

JIareh  18,  21,  22,  24,  and  July  11. 

(Before  Lords  Watsov,  Fitzgerald,  Hebscuzll, 

and  Machaghtek.; 

Tkevok  v.  Whitwosth.  (a) 

ox  APPEAL  PBOX  THE  COUBT  OF  APPEAL  IK  EKOLAND. 

C'omponj/ — Purchase  by  company  of  Us  own  shares 
— IteductUm  of  capital — Memorandum  of  aeso- 
ciaHon. 

The  ^edi  of  the  Cotiipar.ies  Acts  1862, 1867,  and 
1877  is  to  prohibit  every  transaction  between 
a  limited  company  and  a  shareholder  by  means  of 
which  the  money  already  paid  to  the  company  in 
'  respect  of  his  shares  is  returned  to  him,  unless  the 
court  has  sanctioned  the  transaction;  and  there- 
la)  Saumtnt  Itj  a  X.  llAuna,  Eaq.,  Baniiter-kt-Idw. 
Vol.  LVn.  N.  S.,  14«4. 


fore  siKh  a  company  earmot  give  itself  powers,  by 
its  memorandum  of  association  or  us  articles, 
to  purchase  its  own  shares,  as  such  a  transaction 
amounts  to  a  rediietion  of  its  capital  in  a  manner 
tu)t  authorised  by  statute ;  and  every  such  trans- 
action,  even  if  entered  into  bond  fide  and  under  a 
belief  that  it  would  be  desirable  for  the  Isgitimato 
objects  of  the  company,  is  vMra  vires  and  void. 

Judgment  of  the  Court  of  Appeal  reversed. 

Be  Dronfield  Silkstone  Coal  Company  (44  L.  T. 
N.  8.  361 ;  17  Gh.  Div.  76)  distinguished. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Cotton,  Bowen,  and  Fry,  L.JJ.),  de- 
livered in  April  1886,  which  had  reversed  an 
order  of  the  Yice-Chancellor  of  the  County 
Palatine  of  Lancaster  (Mr.  Bristowe,  Q.C.),  made 
in  June  1885,  in  the  winding-up  of  a  company 
called  "  James  Schofield  and  Sons  Limited. 

It  appeared  that  the  company  in  question  was 
formed  in  1865  to  take  over  the  business  of  the 
firm  of  James  Schofield  and  Sons,  flannel  manu- 
facturers, in  Rochdale.  By  the  articles  of  asso- 
ciation the  company  were  empowered  to  purchase 
their  own  shares  for  the  purpose  of  selling  them 
again  or  of  extinguishing  them,  but  no  such 
power  was  given  by  the  memorandum  of  asso- 
ciation. In  May  1880  the  company  bought  from 
the  respondents  shares  of  the  value  of  33052., 
of  whicn  a  sum  of  28002.  was  allowed  by  the 
latter  to  remain  in  the  hands  of  the  company  as  a 
loan,  bearing  interest  at  5  per  cent,  per  annum. 
In  May  1884  an  order  of  the  Vioe-Chancellor  of 
the  County  Palatine  of  Lancaster  was  made  for  the 
voluntary  winding-up  of  the  company,  and  objec- 
tion was  subseonently  taken  to  the  respondents 
ranking  as  creaitors  for  the  sum  of  28002.,  the 
amount  standing  to  their  credit  in  the  books 
of  the  company  in  respect  of  the  purchase  money 
of  their  shares.  The  Vice-Chancellor  held  that 
the  respondents  were  not  entitled  to  rank  as 
creditors  in  respect  of  that  sum,  but  his  decision 
was  reversed  by  the  Court  of  Appeal  as  above 
mentioned. 

Bigby,  Q.C.  and  0.  L.  Clare  appeared  for  the 
appellants,  the  liquidators  of  the  company,  and 
argued  that  the  evidence  showed  that  G-.  W. 
Scnofield  bought  these  shares  for  himself,  or, 
if  he  bought  them  as  agent  for  the  company, 
the  purchase  was  not  made  in  the  manner  re- 
quired by  the  articles  of  association;  but  we 
go  further,  and  say  that  in  any  case  the  purchase 
was  ultra  vires,  for  the  transaction  was  either  an 
extension  of  the  memorandum  of  association, 
which  gave  the  company  no  power  to  deal  in 
shares,  or  else  it  was  a  reduction  of  its  capital  in 
a  manner  not  authorised  by  the  Act  of  18c7.  In 
this  particular  case  the  shares  were  bonght  with 
borrowed  money,  which  the  company  had  no 
power  to  borrow  for  such  a  purpose.  They 
cited 

Hope  ▼.  International  Financial  Society,  36  L.  T. 

Sep.  N.  S.  623,  924;  4  Ch.  Div.  827 ; 
Colder  v.  DoMl,  25  L.  T.  Bep.  N.  S.  UB;  L.  Bep.  6 

C.P.486; 
CardiMir*  COM,  31  L.  T.  Bep.  N.  S.  52;  L.  Bep.  9 

CI1.WI; 
AsMmry  Company  v.  Biiche,  33  L.  T.  Bep.  N.  S.  450 ; 

L.  Bep.  7H.L.6S3; 
Re  Dronfield  BMslone  Coal  Company,  44  L.  T.  Bep. 

N  S.  881 ;  17  Ch.  Div.  76,  per  Jess^  M.B. ; 
Cree  v.  Bomervail,  41  L.  T.  Bep.  N.  S.  353;  4  App. 

Cas.  64R; 
Be  Balgooley  Distillery  Company  fVl  L.  Bep.  Ir.  830 ; 
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OoMMMO  T.  Land  Corporation  of  InUtniA,  4/1  L.  T. 

Bep.  ir.  S.  517 :  aa  Ch.  IKt.  349 : 
Colom»'M  earn,  41 L.  T.  Bep.  M.  S.  177 ;  48  L.  J.  693, 


C!h.; 
Zuhuta't  eoMo,  L.  Bep.  5  Ch.  441. 

The  loUowing  cases,  which  are  relied  on  by  ihe 
respoadents,  are  distinguishable  aa  being  cases  of 
surrender,  not  of  pnrohkse : 

Wnght't  earn,  17  L.  T.  Bep.  N.  8. 635 ;  L.  Bep.  12  Eq. 

834,11.; 
BtuU'team.n  I..T.Bep.K.  S.445;  I,.Bep.5Cb. 

22; 
Ttaiddb't  cam,  89  L.  T.  Bep.  N.  8. 707;  L.  Bep.  9 

Ch.  54; 
OiU't  COM,  23  Jj.  T.Bep.  N.S.  834;  L.Bep.5Ch.  707. 

Somer,  Q.C.  and  A.  G.  Maberley,  for  the  re- 
spondents, contended  that  the  sale  was  not  to 
Q.  W.  Schofield  personally,  Yuab  to  the  company, 
for  which  he  was  acting  as  agent.  To  hold  other- 
wise  would  be  to  find  him  'guilty  of  a  fraud, 
of  which  there  is  no  evidence.  The  evidence 
shows  that  he  was  doly  authorised  by  the  com- 
pany to  make  the  purchase,  in  accordance  with 
the  articles,  as  their  nominee,  and  the  article 
aatborising  the  purchase  of  the  shares  was  valid, 
and  not  uUra  virei.  Such  an  article  is  good 
nnless  it  annihilates  capital  contrary  to  the  Act. 
A.  creditor  dealiujg  with  a  company  is  supposed  to 
be  acquainted  with  the  articles  and  the  memo- 
randum, and  the  articles  must  be  construed  in 
such  a  manner  as  to  make  them  valid  as  autho- 
rising such  dealings  as  are  allowed  by  the 
memorandum  for  the  legitimate  objects  of  the 
company.  The  shares  are  not  cancelled,  but 
mignt  be  reissued,  and  if  the  directors  use  their 
powers  improperly  they  are  personally  liable.  See 
Wright's  toss  {ubi  tup.).  The  earliest  decision  is 
ManhaU  v.  Qlamorgan  Iron  and  Coal  Company 
(19  li.  T.  Bep.  N.  S.  6S2 :  L.  Bep.  7  £q.  129),  and 
they  are  all  one  way.  See  PhomMote  of  Lime  Com- 
pany ▼.  Qrem.  (25  T^  T.  Bep.  N.  S.  636 ;  L.  Bep.  7  C. 
P.  43),  which  was  commented  on  by  Lord  Cairns, 
Ii.  CmAthbury  Company  v.  Riche  {ubi  nip.).  See 
also  SneU's  ca»e  {ubi  »up.),  Toaadaie't  ease  {libi 
sup.),  GohnUe's  case  (ubi  sup.).  The  authority  is 
all  one  way,  except  a  dictum  of  Lord  Blackburn 
in  Cree  v.  SomervaU  (ubi  sup.),  which  was  not 
necessary  for  the  decision  of  that  case.  See 
iJso  Zulueta's  ease  {ubi  sup.),  Hope  v.  Inter- 
natiotud  Financial  Society  (ubi  sup.)  threw  no 
doubt  upon  these  cases,  for  the  ground  of  that 
decision  was  that  the  transaction  m  qnestion  was 
only  a  device  to  reduce  capital.  Ouinness  v. 
Land  Corporation  of  Irelcmd  (ubi  sttp.)  was 
decided  on  the  ground  that  the  capital  was  used 
to  pay  dividends.  See  also  Fliteroft's  ease  (48 
L.  T.  Bep.  N.  S.  26 ;  21  Ch.  Div.  519).  Taylor  v. 
PUsen  Joel  Electric  Light  Company  (50  L.  T.  Bep. 
N.  S.  481 ;  27  Ch.  Div.  26H).  There  is  no  authority 
against  our  view  which  overrules  these  decisions. 
'Ar  judgment  of  Jessel,  M.B.  in  the  Dronfield  ease 
(ubi  »upO  "^Bs  reversed  in  the  Court  of  Appeal. 

Bigby,  Q.C.  was  hearii  in  reply. 

At  the  conclusion,  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  11.— Their  Lordships  gave  judgment  as 
follows: — 

Lord  Hebscbbll. — My  Lords :  Three  questions 
are  raised  by  this  appeal ;  first,  whether  certain 
shares  in  James  Sctiofield  and  Sons  Limited 
were  purchased  by  G.  W.  Schofield  on  his  own 
account  or  as  agent  for  the  company ;  secondly, 


whether,  assuming  that  they  were  purchased 
for  the  company,  and  that  the  company  had 
power  to  buy  its  own  shares,  the  purchase  had 
taken  place  in  accordance  with  the  articles  of 
association;  and,  thirdly,  whether  the  company 
had  power  to  purchase  the  shares.  James  Scho- 
field and  Sons  Limited  was  incorporated  under 
the  Companies  Acts  on  the  31st  May  1865,  with  a 
capital  of  150,C00I.,  in  15,000  shares  of  101.  each. 
At  an  extraordinary  general  meeting  of  share- 
holders of  the  company  on  the  6th  May  1884> 
it  was  resolved  that  the  company  should  be 
wound-up  voluntarily,  and  on  the  15th  May 
following  it  was  ordered  by  the  Yice-Ghancellor 
of  the  County  Palatine  that  the  voluntary  wind- 
ing up  should  be  continued  under  the  supervision 
of  the  court.  By  an  affidavit  filed  on  the  1st 
Oct.  1884  the  respondents  claimed  from  the 
company  in  the  winding-up  28732.  12«.  A  sum- 
mons was  taken  out  by  the  appellants  for  the 
purpose  of  determining  whether  this  claim  ought 
to  be  allowed.  Upon  the  bearing  of  this  sum- 
mons the  claim  was  rejected  by  the  Yice-Chan- 
cellor,  bat  upon  appeal  this  decision  was  reversed. 
On  the  1st  May  1880  G.  W.  Schofield  bon^^fe 
from  the  respondents,  who  were  the  executors  of 
Bobert  Whitworth,  a  deceased  shareholder,  533 
shares  in  the  company  (28  fully  paid  np,  500  with 
61.  paid,  and  five  with  52.  paid)  for  tne  prioe  of 
33051.,  the  purchase  money  to  be  paid  within 
three  years  tnen  next,  at  such  time  as  the  buyers 
should  appoint,  and  interest  at  5  per  cent,  to  be 
paid  by  tne  buyers  until  completion.  Interest 
was  accordingly  paid  in  the  meantime,  and  on 
May  3, 1883,  a  transfer  of  the  shares  was  executed 
by  the  vendors  and  G.  W.  Schofield.  On  the  5th 
May  a  receipt  was  given  to  G.  W.  Schofield 
for  the  sum  of  330517  for  shares  bought.  But 
5052.  only  having  been  in  fact  paid,  a  promissory 
note  was  on  the  same  day  given  to  the  appellants 
for  28002.  "deposited  on  loan  at  5  per  cent, 
per  annnm  interest  from  date."  This  was  signed 
"For  J.  Schofield  and  Sons  Limited,  G.  W. 
Schofield,  director."  The  first  question  is, whether 
this  transaction  was  entered  into  by  G.  W.  Scho- 
field on  his  own  acooont  or  as  agent  for  the 
company.  If  the  former,  it  is  clear  that  Schofield 
was  guilty  of  a  gross  fraud.  Upon  a  review  of 
the  evidence  I  see  no  ground  for  coming  to  such  a 
conclusion.  I  think  the  purchase  of  the  shares 
was  in  fact  made  by  him  on  behalf  of  the  company. 
The  qnestion  whether,  assuming  the  company 
had  power  to  purchase  its  own  shares,  this 
purchase  was  effected  in  accordance  with  the 
articles  of  the  company  is  one  of  much  greater 
difficulty.  The  article  empowering  the  company 
to  purchase  its  shares  is  as  follows:  "Article 
179.  Any  share  may  be  purchased  by  the  com- 
pany from  any  person  wuling  to  sell  it  at  sudi 
price,  not  exceeding  the  then  marketable  value 
thereof,  as  the  board  think  reasonable."  Now 
there  is  not  the  slightest  evidence  that  the 
directors  ever  considered,  either  at  a  formal 
meeting  of  the  board  or  otherwise,  the  qnestion 
whether  these  shares  should  be  purchased.  The 
utmost  that  can  be  said  to  be  established  is  that 
the  directors  other  than  G.  W.  Schofield,  who 
n^iotiated  the  purchase,  knew  that  the  respon- 
dents hod  come  to  see  him  upon  the  subject.  But, 
further,  the  only  authority  to  bny  was  at  such 
price,  not  exceeding  the  then  market  value,  as 
tho   board  should  think  rewsonable.     The  par 
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Talne  of  the  shares  was  apparently  given  in 
this  case,  as  in  the  case  of  the  other  pnrchasea,  as 
a  matter  of  pourse,  and  I  see  no  reason  to  believe 
that  any  judgment  was  exercised  upon  the  point 
by  the  board.  But  although  I  think  it  far  from 
clear  that,  even  if  it  was  competent  for  the 
company  to  purchase  the  shares,  this  transaction 
can  be  supported,  I  do  not  intend  to  pronounce 
an  opinion  upon  this  point,  because,  in  con- 
Aequence  of  the  view  which  I  believe  all  your 
Lordships  entertain  upon  another  part  of  the 
case,  it  is  unnecessary  to  do  so.  I  pass  now 
to  the  main  qneHion  in  this  case,  which  is  one  of 
great  and  general  importance — whether  the  com- 
pany had  power  to  purchase  the  shares.  The 
result  of  toe  judgment  in  the  court  below  is 
certainly  somewhat  startling.  The  creditors  of 
the  company  which  is  being  wonnd-up,  who  have 
»  right  to  look  to  the  paid-up  capital  as  the  fund 
out  of  which  their  debts  are  to  be  discharged,  find 
coming  into  competition  with  them  persons  who. 
in  respect  only  of  their  having  been  and  having 
ceased  to  be  shareholders  in  tne  company,  claim 
that  the  company  shall  pay  to  them  a  part  of  that 
capital.  The  memorandum  of  association,  it  is 
admitted,  does  not  authorise  the  purchase  by. the 
company  of  its  own  shares.  It  states  as  the 
objects  for  which  the  company  is  established  the 
acquiring  certain  manufacturing  businesses,  and 
the  undertaking  and  carrying  on  the  businesses 
fio  acquired,  and  any  other  Dusilness  and  trans- 
action which  the  company  consider  to  be  in  any 
way  auxiliary  thereto,  or  proper  to  be  carried  oa 
in  connection  therewith.  It  cannot  be  questioned, 
since  the  case  of  The  Ashbii/rt/  Carriage  Companv 
V.  Bxehe  (33  L.  T.  Rep.  N.  S.  450 ;  L.  Rep.  7  H.  £. 
6.^),  that  a  company  cannot  employ  its  funds  for 
the  purpose  of  any  transactions  which  do  not  come 
vithin  the  objects  specified  in  the  memorandum, 
and  that  a  company  cannot  by  its  articles  of 
association  extend  its  power  m  this  respect. 
These  propositions  are  not,  and  could  not  be, 
impeached  in  the  judgments  of  the  Court  of 
Appeal,  but  it  is  said  to  be  settled  by  authority 
that,  although  a  company  could  not  under  such  a 
memorandum  as  the  present  by  articles  authorise 
a  trafficking  in  its  own  shares,  it  might  authorise 
the  board  to  buy  its  shares  "whenever  thqr 
thought  it  desirable  for  the  purposes  of  tho 
company,"  or  "  in  cases  where  it  was  incidental  to 
the  legitimate  objects  of  the  company  that  it 
should  do  so."  The  former  is  Cotton,  L.  J.'s 
expression,  the  latter  that  of  Bowen,  L.  J. 
I  will  first  consider  tho  question  apart  from 
authority,  and  then  examine  the  decisions 
relied  on.  The  Companies  Act  1862  requires 
(sect.  8)  that,  in  the  case  of  a  company  where 
the  liability  of  the  shareholdei'S  is  limited,  the 
memorandum  shall  contain  the  amount  of  the 
capital  with  which  the  company  proposes  to  be 
registered,  divided  into  shares  of  a  certain  fixed 
amount;  and  provides  (sect.  12)  that  such  a 
company  may  increase  its  capital  and  divide  it 
into  shares  of  larger  amount  than  the  existing 
shares,  or  convert  its  paid-np  shares  into  stock, 
but  that,  "  save  as  atoresni ',  no  alteration  shall  be 
made  by  any  company  in  the  conditions  contained 
in  its  memorandum  of  association."  What  is  the 
meaning  of  the  distinction  thus  drawn  between  a 
company  without  limit  on  the  liability  of  its 
members  and  a  company  where  the  liability  is 
limited,  but,  in  the  latter  case,  to  assure  to  those 


dealing  with  the  company  that  the  whole  of  the 
subscribed  capitail,  unless  diminished  by  expendi- 
ture upon  the  objects  defined  by  the  memorandum, 
shall  remain  available  for  the  discharge  of  its 
liabilities  P  The  capital  may,  no  doubt,  be  di- 
minished by  expenditure  upon  and  reasonably 
incidental  to  all  the  objects  specified.  A  part  of 
it  may  be  lost  in  canring  rm  the  business  ope- 
rations authorised.  Of  this  all  persons  trusting 
the  company  are  aware,  and  take  the  risk.  But  I 
think  they  have  a  right  to  rely,  and  were  in- 
tended by  the  Legislature  to  have  a  right  to  rely, 
on  the  capital  remaining  undiminished  by  any 
expenditure  outside  these  limits,  or  by  the  return 
of  any  part  of  it  to  the  shareholders.  Experience 
appears  to  have  shown  that  circumstances  migbt 
occur  in  which  a  reduction  of  the  capital  would 
be  expedient.  Accordingly,  by  the  Act  of  1667, 
provision  was  made  enablin?  a  company  under 
strictly  defined  conditions  to  reduce  its  capital. 
^Nothing  can  be  stronger  than  these  carernHy- 
worded  provisions  to  show  how  inconsistent  with 
the  very  constitution  of  a  joint-stock  company, 
with  limited  liability,  the  right  to  reduce  its 
capital  was  considered  to  be.  Let  me  now  invite 
your  Lordships'  attention  to  tfae  facts  of  ffae 
present  case.  The  company  had  purchased,  prior 
to  the  date  of  the  liquidation,  no  les!;  than  4142  of 
its  own  shares — that  is  to  say,  considerably  more 
than  a  fourth  of  the  paid-up  capital  of  the  com- 
pany had  been  either  paid,  or  contracted  to  be 
paid,  to'  shareholders,  m  consideration  only  of 
their  ceasing  to  be  so.  I  am  quite  unable  to  see 
how  this  expenditure  was  incurred  in  respect  of 
or  as  incidental  to  any  of  the  objects  specified  in 
the  memorandum.  Ajid,  if  not,  I  have  a  difficulty 
in  seeing  how  it  can  be  justified.  If  the  claim 
under  consideration  can  foe  supported,  the  result 
would  seem  to  be  this,  that  the  whole  of  tl>e 
shareholders,  with  the  exception  of  those  holding 
seven  individual  shares,  might  now  be  claiming 
payment  of  the  sums  paid  upon  their  shares  as 
against  the  creditors,  who  had  a  right  to  look  to 
the  moneys  subscribed  as  the  source  out  of  which 
the  company's  liabilities  to  them  were  to  be  met. 
And  the  stringent  precautions  to  prevent  the 
reduction  of  the  capital  of  a  limited  company, 
without  due  notice  and  judicial  sanction,  would 
be  idle  if  the  company  might  purchase  its  own 
shares  wholesale  and  so  effect  the  desired  result. 
I  do  not  think  it  was  disputed  that  a  company 
could  not  enter  npon  such  a  transaction  for  the 
purpose  of  reducing  its  capital,  but  it  was  sug- 
gested that  it  might  do  so  if  that  were  not  the 
object,  but  it  was  considered  for  some  other 
reason  desirable  in  the  interest  of  the  company  to 
do  so.  To  the  creditor  whose  interests,  I  think,- 
sects.  8  and  12  of  the  Companies  Act  were 
intended  to  protect  it  makes  no  diSerence  what 
the  object  of  the  purchase  is.  The  result  to  him 
is  the  same.  The  shareholders  receive  back  the 
moneys  subscribed,  and  there  passes  into  their 
pockets  what  before  existed  in  the  form  of  cash 
m  the  coffers  of  the  company,  or  of  buildings, 
machinery,  or  stock  available  to  meet  the  demands 
of  the  creditors.  What  was  the  reason  which 
induced  the  company  in  the  present  case  to  pur- 
chase its  shares  P  If  it  was  that  they  might  sell 
them  again,  this  would  be  a  trafficking  in  the 
shares,  and  clearly  unauthorised.  If  it  was  to 
retain  them,  this  would  be  to  my  mind  an  in- 
direct method  of  reducing  the  capital  of  ^  com- 
ligitized-by  VjXjOy-lv    • 
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pany.    The  only  Buggestion  of  another  motive 
(and  it  seems  to  me  to  be  a  suggestion  unsup- 
ported by  proof)  is  that  this  was  intended  to  be  a 
family  company,  and  that  the  directors  wanted  to 
keep  the  shares  as  much  as  possible  in  the  hands 
of  those  who  were  partners,  or  who  were  inte- 
restod  in  the  old  firm,  or  of  those  persons  whom 
the   directors   thought    they  would   like  to   be 
among  this  small  number  of  shareholders.     I 
cannot  think  that  the  employment  of  the  com- 
pany's money  in  the  purchase  of  shares  for  any 
such  purpose  was  legitimate.    The  business  of 
the  company  was  that  of  manufacturers  of  flannel. 
In  what  sense  was  the  expenditure  of  the  com- 
pany's money  in  this  way  incidental  to  the  carry- 
ing on  of  such  a  business,  or  how  conld  it  secure 
the  end  of  enabling  the   business  to  be  more 
profitably  or  satisfactorily  carried  on  P    I  can 
qnito  understand  that  the  directors  of  a  company 
may    sometimes    desire    that    the    shareholders 
should  not  be  numerous,  and  that  they  should  be 
persons  likely  to  leave  them  with  a  free  hand  to 
carry  on  their  operations.     But  I  think  it  would 
be  most  dangerous  to  countenance  the  view  that, 
for  reasons  such  as  these,  they  could  legitimately 
spend  the  moneys  of  the  company  to  any  extent 
they  pleased  in  the  purchase  of  i^s  shares.    So 
doubt,  if  certain   shareholders   are  disposed  ^o 
hamper  the  proceedings  of  the  company,  and  are 
willing  to  sell  their  shares,  they  may  be  bought 
out ;  but  this  must  be  done  by  persons,  existing 
shareholders  or  others,  who  can  be  induced  to 
purchase  the  shares,  and  not  out  of  the  funds  of 
the  company.    It  is  urged  that  the  views  I  ^ave 
expressed   are   inconsistent  with  the  forfeiture 
and  surrender  of  shares  in  a  company.    I  do  not 
think  so.    The  forfeiture  of  shares  is  distin(itly 
recognised  by  the  Companies  Act,  and  by  the 
articles  contained  in  the  schedule,  whidi,  in  the 
absence  of  other  provisions,  regulate  the  manage- 
ment of  a  limitea  liability  company.    It  does  not 
involve  any  payment  by  the  company,  and  it  pre- 
sumably exonerates  from  future  liability  tl)ose 
who  have  shown  themselves  unable  to  contribute 
what  is  due  from  them  to  the  capital  of  the  com- 
pany.    Surrender  no  doubt  stands  on  a  different 
tooting.    But  it  also  does  not  involve  any  pay- 
ment otit  of  the  funds  of  the  company.    If  the 
surrender  were  made  in  consideration  of  any  such 
payment  it  would  be  neither  more  nor  less  than  a 
sale,  and  open  to  the  same  objections.    If  it  were 
accepted  in  a  case  when  the  company  were  in  a 
position   to   forfeit  the  shares,  the  transaction 
would  seem  to  me  perfectly  valid.    There  may  be 
other  cases  in  which  a  surrender  would  be  legiti- 
mato.    As  to  these  I  would  repeat  what  was  said 
by  Jessel,  M.B.  in  the  Dronfield  case  (44  L.  T. 
Rep.  N.  S.  361 ;  1 7  Ch.  Div.  76) :  "  It  is  not  for  me 
to  say  what  the  limits  of  surrender  are  which  are 
allowable  under  tho  Act,  because  each  case  as  it 
arises  must  be  decided  upon  its  own  merits."    I 
turn    now    to    the   authorities.      In    TeasdaJe's 
case  (29  L.  T.  Bep.  N.  8.  707;  L.  Bep.  9  Ch.  64) 
James,   L.J.  said :  "  There  is  no  doubt  that  a 
company  may  give  itself  power  to  purchase  its 
own  shares,  to  take  surrenders  of  snares,  and  to 
cancel  the  certificates  of  shares."    But  in  the 
subsequent  case   of   Hone  v.    The  Intematiowl 
Fimuieial    Society   (35    L.    T.  Bep.    N.  8.    623, 
924;  4  Ch.  Div.  327)  that  learned  judge  said:  "I 
am  reported  to  have  said  in  TeoKlaie'a  case  that 
the  power  to  purchase  shares  would  be  good.    I 


am  not  qnito  sure  whether  that  was  not  too  wide 
a  deduction  from  the  cases  to  which  I  was  then 
referring,  and  certainly  it  was  not  necessary  for 
the  decision  of  the  case.  But,  however  that  may 
be,  when  the  company  deals  with  an  individual 
shareholder,  and  does  what  appears  to  be  rig^t 
under  the  circumstances — viz.,  to  accept  a  sur- 
render from  the  shareholder  who  cannot  pay,  and 
to  release  him  from  farther  liability — that  might 
be  good,  although  incidentally  and  to  a  small 
extent  it  may  be  said  to  dimmish  the  capital." 
In  the  case  wnich  gave  rise  to  these  observations, 
a  company  having  150,000  shares  issued  passed  a 
special  resolution  that  the  directors  should  have 
power  to  apply  the  company's  assets  to  purchase 
from  shareholders  willing  to  sell  any  number  of 
shares  not  exceeding  100,000,  and  that  such 
shares  should  not  be  re-issued  by  the  directors 
without  the  authority  of  a  general  meeting.  The 
Court  of  Appeal,  affirming  Bacon,  V.C,  held 
that  this  scneme  was  invalid.  James,  lijf. 
said :  "  Either  this  is  a  purchase  of  shares 
in  the  sense  of  trafficking  in  shares  which  is  a 
purchase  not  authorised  by  the  memorandum  of 
association,  or  it  is  an  extinguishment  of  the 
shares,  and  therefore  a  reduction  of  the  capital  of 
the  company."  And  Brett,  L.J.  made  the  follow- 
ing observations :  "  I  agree  with  the  Lord  Justice 
that  the  dilemma  is  made  perfect;  for,  if  you 
assume  that  there  was  to  be  a  re-issne  of  these 
shares,  the  shares  are  not  cancelled ;  they  are 
existing  shares,  and  the  only  way  of  getting  rid  of 
them  again  is  to  sell  them.  It  is  said  that  a 
selling  of  shares  is  not  of  itself  a  trafficking  in 
shares.  Well,  that  may  be  quite  true.  If  I  make 
a  present  of  a  horse  I  cannot  be  said  to  be  dealing 
in  horses,  but  I  apprehend  if  I  buy  a  horse  for  the 

fnrpose  of  selling  it  again  I  do  deal  in  a  horse, 
o  then,  if  you  take  that  to  be  the  reasonable 
meaning  of  the  resolution,  then  the  resolution  is 
this,  that  the  company  are  to  buy  the  shares  for 
the  purpose  of  re-issuing  them,  that  is  for  the 
purpose  of  selling  them  again.    They  do  not  say 
so  in  terms,  but  that  is  the  necessary  effect  of 
what  they  intend  to  do  by  the  resolution.    That 
seems  to  be  a  trafficking  in  shares  .tnd  a  carrying 
on  of  the  business  which  is  not  within  the  terms 
of  the  memorandum  of  association.    It  is  true 
that  there  may  not  be  a  continuing  business, 
but  no  more  was  that  which  was  done  in  the 
case    of    the    AsKbury    Bailway    Carriage    and 
Iron  Company  v.  Bkhe  (33  L.  T.  Bep.  N.  S.  450; 
L.  Bep.  7  H.  L.  663).    That  was  only  to  be  one 
transaction,  but,   because   the   transaction   was 
a    business    transaction    not    contemplated    or 
mentioned  in  the  memorandum  of  association, 
it  was  not  allowed.   If  that,  therefore,  was  the  in- 
tention  of  that  resolution,  then  it  broke  the  rales, 
by  enabling  or  forcins;  the  company  to  enter  upon 
a  business  which  is  not  mentioned  in  the  memo- 
randum of  association.  But  if  it  was  not  intended 
to  re-issue  these  shares,  then  it  seems  to  me  to 
follow  that  the  amount  of  capital  represented  by 
them  was  necessarily  extinguished."  It  appears  to 
me  that  every  word  which  1  have  just  quoted  from 
the  judgment  of  Brett,  L.J.  is  strictly  applicable 
to  the  circumstances  of  the  present  case.    Again, 
in  the  case  of  Ouinneii  v.  Tlie  Land  Corporation 
0 -Ireland (47 L. T. Bep. N. S. 517 ;  22 Ch. Div. 349). 
Cotton,  L.J.,  after  referring  to  sect.  38  of   the 
Companies  Act,  said :  "  From  that  it  follows  that 
whatever  has  been  paid  by  a  member  cannot  be 
gitized  by  ' 
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retnmed  to  him.  In  my  opinion  it  also  follows 
that  what  is  described  in  the  memorandam  as  the 
capital  cannot  be  diverted  from  the  objects  of  the 
society.  It  is,  of  coarse,  liable  to  be  spent  or  lost 
in  carrying  on  the  business  of  the  company,  but 
no  part  of  it  can  be  returned  to  a  memoer  so  as 
to  tiake  away  from  the  fund  to  which  the  creditors 
have  a  right  to  look  as  that  out  of  which  they  are 
to  be  paid."  The  learned  judges  of  the  Court  of 
Appeal  did  not  in  the  presenb  case  purport  to  de- 
part from  the  views  thus  expressed,  but  their 
jndgpaaents  were  based  upon  the  decision  of  that 
conrt  in  the  case  of  Re  The  Dronfitld  SilkeUme 
Gomoany  (44  L.  T.  Bep.  N.  S.  361 ;  17  Ch.  Div.  76). 
In  that  case,  disputes  having  arisen  as  to  the 
conduct  of  the  business,  the  directors  agreed  with 
Ward,  one  of  the  largest  shareholders,  to  purchase 
his  shares  and  also  his  interest  as  landlord  in  the 
mines  worked  by  the  company.  This  arrange- 
ment was  confirmed  by  an  extraordinary  general 
meeting  of  the  company,  and  was  carried  into 
efCect  in  March  1872.  The  business  of  the  com- 
pany was  very  prosperous  for  several  years,  but 
in  1879  it  was  ordered  to  be  wound-up,  and  the 
question  then  arose  whether  Ward  was  liable  to 
be  placed  on  thelist  of  contributories.  Jessel,  M-B. 
held  that  he  was,  on  the  ground  that  the  company 
had  no  power  to  purchase  the  shares,  but  this  de- 
cision was  reversed  by  the  Court  of  Appeal. 
Upon  the  question  whether  the  company  had  the 
power  contended  for,  I  aa^'ee  with  the  reasoning 
of  the  Master  of  the  Bolls  rather  than  that  of  the 
Conrt  of  Appeal.  But  I  am  not  prepared  to  say 
that  the  judgment  of  the  Court  of  Appeal  re- 
fusing to  make  Ward  a  contributory  waserroneous, 
looking  at  the  circumstances  which  intervened 
subsequent  to  the  purchase  and  prior  to  the 
wiiding-up.  It  is  not  necessary,  however,  to  de- 
lain  your  Lordships  by  a  consideration  of  this 
qnestion,  as  it  can  have  no  application  to  the 
present  case.  The  transaction  nere  is  inchoate, 
and  the  court  is  asked  to  compel  its  comple- 
tion. This,  I  think,  for  the  reasons  I  have  given, 
they  would  not  be  justified  in  doing.  I  ought  to 
notice  one  other  case,  as  it  was  much  relied  on  by 
the  learned  counsel  for  the  respondents.  I  refer 
to  The  Pkotphate  of  Lime  Company  v.  Oreen 
<25  L.  T.  Rep.  N.  S.  636 ;  L.  Bep.  f  C.  P.  48).  In 
that  case  the  learned  judges  appear  to  have  con- 
sidered that  the  transaction  amounted  to  a 
purchase  of  shares  in  the  company  which  was 
prohibited  by  its  articles  of  association,  but  they 
held  that  it  had  been  ratified  by  the  shareholders. 
No  question  was  raised  in  argument  or  deter- 
minea  as  to  the  powers  conferred  by  the  memo- 
randum of  association,  and  it  is  to  be  observed 
that  at  that  time  it  was  not  so  clearly  settled  as  it 
has  been  since  the  judgment  in  Tlie  AMmry 
Company  v.  Riche,  that  a  transaction  not  within 
the  scope  of  the  memorandum  is  incapable  of 
ratification.  I  move  that  the  judgment  appealed 
from  be  reversed,  and  the  judgment  of  the  Vice- 
Chanoellor  restored,  and  that  the  respondents 
do  pay  to  the  appellants  the  costs  in  the  Court  of 
Appeal  and  in  this  House,  and  do  repay  to  the 
Mpellants  any  moneys  and  costs  received  from 
t&em. 

Lord  Watson. — My  Lords :  These  points  were 
discussed  in  the  argument  upon  this  appeal :  Was 
the  purchase  of  533  shares  of  James  Schofield 
and  Sons  Limited,  from  the  respondents,  in 
May  1880,  made  by  G.  W.  Schofield  for  behoof 


of  the  company,  with  the  sanction  of  its  directors  P 
If  so,  was  the  transaction  tiUra  vires  of  the  oom- 
{»ny  P  The  order  appealed  from  cannot  stand  if 
either  of  these  questions  be  answered  in  the  nega- 
tive. I  think  it  is  established  by  the  evidence  that 
both  parties  to  the  agreement  of  May  1880  under- 
stood, and  acted  upon  the  footing  that  tiie  pur- 
chase was  made  by  G.  W.  Schofield  for  the 
company;  and  that  G.  W.  Schofield,  after  the 
shares  were  transferred  to  him  in  May  1883,  held, 
or  at  least  intended  to  hold  them  as  trustee  for 
the  company.  I  doubt  whether  it  is  also  proved 
that  the  purchase  was  submitted  to  and  con- 
sidered and  approved  by  the  board  of  direction, 
in  terms  of  the  articles  of  association ;  but  I  do 
not  think  it  necessary  to  determine  that  point, 
because  I  am  of  opinion  that,  assuming  the  trans- 
action to  have  been  duly  completed,  in  accordance 
with  the  articles,  it  was  nevertheless  ultra  vire»  of 
the  com  pany .  In  order  to  appreciate  the  real  charac- 
ter of  the  transaction,  it  is  necessary  to  advert  to  the 
position  of  the  concern,  and  its  course  of  dealing 
in  the  purchase  of  its  own  shares.  The  company 
was  registered  with  limited  liability  in  the  year 
1865,  for  the  purpose  of  carrying  on  the  basiness 
of  manufaoturing  flannel  goods,  and  it  continued 
to  trade  from  that  time  until  April  1884  when  it 
went  into  liquidation.  Its  nominal  capital  was 
150,0002.  in  15,000  shares  of  101.  each.  None  of 
its  shares  were  sold  in  the  market  after  July 
1875,  and  no  dividend  was  paid  after  the  year 
ending  Slst  Dec.  1877;  but  at  the  date  of  the 
liquidjktion  the  companv  had  acquired  by  pur- 
chase, and  then  owned,  '^142  of  its  own  shares,  of 
which  3609  were  entered  in  the  register  in  the 
name  of  "  Jas.  Schofield  and  Sons,"  a  firm  which 
had  no  existence,  and  the  remainder  (the  533 
shares  in  qnestion)  in  the  name  of  G.  W.  Scho- 
field. All  of  these  shares  had  been  bought  by  the 
company  at  par,  or,  in  other  words,  not  at  market 
value,  but  for  the  amount  which  had  been  paid 
upon  them  by  previous  holders ;  and  1389 
shares  were  purchased  on  these  terms  be- 
tween May  1880  and  the  date  of  the  liquidation. 
In  the  case  ot  the  533  shares,  the  price  was 
made  payable  three  years  after  the  date  of  the 
ag^reement  of  sale,  in  exchange  for  a  transfer, 
the  purchaser  meaptime  paying  interest  at  5  per 
cent.,  and  undertaking  to  indemnify  the  sellers 
from  further  calls.  Interest  was  regularly  paid 
from  the  funds  of  the  company,  and  the  transac- 
tion was  closed  in  May  1883,  uy  a  transfer  of  the 
shares  to  G.  W.  Schofield,  the  sellers  giving  a 
receipt  for  the  full  price  (330.5/.)  on  receiving  pay- 
ment of  5051.  in  casn  and  being  credited  m  the 
books  of  the  company  with  28001.,  the  amount  of 
the  unpaid  balance,  as  a  loan  to  the  company. 
That  is  the  sum  which  the  respondents  claim  in 
the  liquidation,  and  for  which  tne  Conrt  of  App(»l 
has  held  that  they  are  entitled  to  rank  in 
competition  with  the  creditors  os  the  company. 
The  articles  of  association  of  James  Schofield 
and  Sons  Limited  give  the  directors  very 
extensive  powers  to  purchase  its  own  shares  for 
the  company;  snd  it  is  provided  (article  181) 
that  "  shares  so  purchased  may  at  the  discretion 
of  the  board  be  sold  or  disposed  of  by  them,  or  be 
absolutely  extinguished,  as  they  deem  most  ad- 
vantageous for  tne  company."  These  powers  are 
of  course  unavailing,  in  so  far  as  they  may  in- 
clude purchases  which  arc  cither,  beyond  the 
scope  of  the  memorandum  of  association  or  con- 
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traiy  to  the  proTisions  of  the  Companies  Acts. 
Bnt'  I  assent  to  the  respondents'  argument  that 
they  must  be  construed  ut  magia  valeant  quam 
yiereant,  and  must  be  held  to  authorise  all  pur- 
chases of  the  company's  shares  effected  on  its 
behetlf  bj  the  directors,  which  can  be  shown  to 
have  been  legitimate  and  within  the  objects 
specified  in  the  memorandum.  In  the  case  of  a 
company  limited  by  shares,  the  Act  of  1862  re- 

r'res  that  the  amount  of  its  capital,  and  the 
res  into  which  it  is  divided,  shall  be  set  forth 
in  the  memorandum  of  association ;  and  sect.  12, 
which  prescribes  the  extent  to  which  the  con- 
ditions contained  in  the  memorandum  may  be 
modified,  empowers  the  company  to  increase  but 
not  to  diminish  its  capital.  That  limitation  has 
been  so  far  relaxed  by  the  Act  of  1867  as  to 
permit  a  company  to  redace  its  capital,  with  the 
sanction  of  the  court  after  due  notice  to  creditors 
ttpon  such  termn  as  the  court  may  think  fit  to 
impose.  The  Act  of  1877,  upon  the  preamble 
that  doubts  had  been  entertained  whether  the 
power  of  reduction  given  by  the  preceding  Act 
extended  to  paid-up  capital,  enacts  (sect.  3)  that 
the  word  "capital,"  as 'used  in  that  Act,  shall 
include  paid-up  capital.  That  declaration  clearly 
expresses  the  will  of  the  Legislature  that  neither 
the  paid-up  nor  the  nominal  capital  of  the  com- 
pany shall  be  reduced  otherwise  than  in  the 
manner  permitted  bj  the  statutes.  One  of 
the  main  objects  contemplated  by  the  Legislature, 
in  restricting  the  power  of  limited  companies  to 
reduce  the  amount  of  their  capital  as  set  forth  in 
the  memorandum,  is  to  protect  the  interests  of 
the  outside  public  who  may  become  their 
creditors.  In  my  opinion  the  effect  of  these 
statutory  restrictions  is  to  prohibit  every  trans- 
action between  a  company  and  a  shareholder,  by 
means  of  which  the  money  already  paid  to  the 
company  in  respect  of  his  shares  is  returned  to 
him,  unless  the  court  has  sanctioned  the  transac- 
tion. Paid-up  capital  may  be  diminished  or  lost 
in  the  course  of  the  company's  trading  ;  that  is  a 
result  which  no  legislation  can  prevent;  bnt 
persons  who  deal  with  and  give  credit  to  a 
limited  company  naturally  rely  upon  the  fact 
that  the  company  is  trading  with  a  cerxain 
amount  of  capital  already  paid,  as  well  as  upon 
the  responsibility  of  its  members  for  the  capital 
remainmg  at  call;  and  they  are  entitlea  to 
assume  that  no  part  of  the  capital  which  has 
been  paid  into  the  coffers  of  the  company  has 
been  subsequently  paid  out,  except  in  the  lesriti- 
mate  course  of  its  business.  When  a  share  is 
forfeited  or  surrendered  the  amount  which  has 
been  paid  upon  it  remains  with  the  company,  the 
shareholder  being  relieved  of  liability  for  future 
calls,  whilst  the  share  itself  reverts  to  the  com- 
pany, bears  no  dividend,  and  may  be  re-issned. 
When  shares  are  purchased  at  par  and  trans- 
ferred to  the  company  the  result  is  very  different. 
The  amount  paid  up  on  the  shares  is  returned  to 
the  sharehoMer ;  and  in  the  event  of  the  company 
continuing  to  hold  the  shares  (as  in  the  present 
case)  is  permanently  withdrawn  from  its  trading 
capital.  It  appears  to  me  that,  as  Jessel,  M.R. 
pointed  out  in  Be  Bron field  Silkatone  Coal  Company 
{U  L.  T.  Rep.  N.  S.  361 ;  17  Ch.  Div.  76),  it  is  inconsis- 
tent with  tne  essential  nature  of  a  company  that  it 
should  become  a  member  of  itself.  It  cannot  be 
registered  as  a  shareholder  to  the  effect  of  be- 
coming debtor  to  itself  for  calls,  or  of   being 


placed  on  the  list  of  contributories  in  its  own 
liquidation.  Accordingly,  when  a  company  bnyn 
and  holds  its  own  shares,  the  device  is  sometimes 
resorted  to  of  taking  the  transfer  to  a  nominee^ 
who  is  entered  in  the  register  and  holds  the- 
shares  as  trustee  for  the  company,  which  under- 
takes to  indemnify  him  from  future  <«lls.  In 
that  case,  if  the  company  goes  into  liqaidation 
before  its  capital  is  fully  paid  np,  the  tmstee  is 
liable  personally  as  a  contributory  for  the  amount 
then  unpaid ;  but  the  amount  withdrawn  is  never 
restored,  and  calls  made  upon  the  shares  whilst 
the  company  is  a  going  concern  bring  no  addition 
to  its  capital.  In  Teaadale's  ea»e  (29  L.  T.  Bep. 
N.  S.  707 ;  L.  Rep.  9  Ch.  54),  which  was  frequently 
referred  to  in  the  argument  before  us,  James,  L.J. 
is  reported  to  have  said  :  "  There  is  no  doubt  that 
a  company  may  give  itself  power  to  purchase  its 
own  shares,  to  take  surrenders  of  shares,  and  to 
cancel  the  certificates  of  shares."  There  was  no 
question  of  purchase  in  that  case,  which  related 
to  a  surrender  of  original  shares  in  exchange  for 
new  shares,  by  means  of  which  the  nominal 
capital  of  the  company  was  largely  increased 
whilst  the  paid-up  capital  remained  intact.  The 
learned  Lord  Justice  took  occasion  to  modify  the 
opinion  thus  attributed  to  him  in  the  subsequent 
case  of  Hope  v.  The  International  Financial  iSocMy 
(85  L.  T.  Rep.  N.  8.  623,  924;  4  Ch.  Div.  327).  In 
that  case  the  purchase  of  its  own  shares  was  not  one 
of  the  specified  objects  of  the  society ;  but  the 
directors  were  authorisecl  to  pni  chase  the  sharea 
of  certain  members  who  desired  to  withdraw  from 
the  concern  by  a  special  resolution  of  the  society, 
which  provided  that  shares  purchased  in  terms 
thereoi  should  not  be  re-issued  by  the  board 
without  the  authority  of  a  general  meeting.  The 
Court  of  Appeal,  afiBrming  the  decision  of 
Bacon,  Y.C,  neld  that  the  scheme  involved 
an  improper  application  of  its  funds  and 
was  uUra  vires  of  the  company.  James,  L.J. 
said :  "  Mr.  Kay,  it  appears  to  me,  has  succeeded 
in  placing  his  opponents  on  the  boms  of  a 
dilemma.  This  is  a  purchase  of  shares  in  the 
sense  of  trafficking  in  shares,  which  is  a  purchase 
not  authorised  by  the  memorandum  of  associa- 
tion ;  or  it  is  an  extinguishment  of  the  shares,  and 
therefore  a  reduction  of  the  capital  of  the  com- 
pany." He  clearly  distinguisnes  the  case  of 
purchase  from  that  of  surrender.  After  referring' 
to  his  reported  observations  in  Teasdale'g  ease  as 
being  too  wide  a  deduction  from  the  authorities, 
and  unnecessary  for  the  decision  of  the  case,  he 
says :  "  But,  however  that  may  be,  when  the 
company  deals  with  an  individual  eharcholder 
and  does  what  appears  to  be  right  under  the  cir- 
cumstances, namely,  to  accept  the  surrender  from 
the  shareholder  who  cannot  pay,  and  to  release 
him  from  further  liability,  tnat  might  be  good, 
although  incidentally,  and  to  a  small  ext«it, 
it  may  be  said  to  diminish  the  capitaL"' 
Brett  and  Baggallay,  L.JJ.  followed  the 
same  lino  of  reasoning  with  James,  L.J. 
They  agreed  that  the  resolution  of  the  com* 
pany  to  purchase  and  hold  its  own  shares. 
subject  to  the  disposal  of  a  general  meeting,  was 
in  substance  either  a  resolution  to  deal  in  the 
shares,  which  was  outside  the  memorandum  of 
association,  or  a  resolution  to  reduce  its  cimital, 
which  was  contrary  to  the  provisions  of  the  Com- 
panies Acts.  The  decision  of  the  learned  judges 
would,  I  apprehend,  have  been,  the  same  lif  the 
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directors  bad  been  aathorised  to  make  the  par*  I 
chase  by  the  articles  of  association.  No  anthority 
thereby  given  could  have  enlarged  the  scope  of 
the  memorandam,  or  overcome  the  statutory 
prohibition.  Mr.  Komer  did  not,  in  the  conrse  of 
bis  able  argument  for  the  res]x>ndent8,  impeach 
the  sonndness  of  the  decision  in  Hope  v.  Interna- 
Hontd  Financicd  Society.  He  sought  to  extricate 
his  clients  from  the  dilemma  presented  in  that 
case  by  endeavouring  to  show  that  the  purchase 
of  the  533  shares  in  Question  was,  in  a  reasonable 
sense,  incidental  to  tne  carrying  on  of  the  proper 
business  of  James  Scbofield  and  Sons  Limited, 
or  was  at  least  a  legitimate  piece  of  domestic 
management,  and  was  therefore  within  the  scope 
of  the  memorandum ;  and,  upon  that  assamption, 
be  argued  that  the  transaction  was  not  in  contra- 
vention of  the  Companies  Acts,  although  it  might 
lead  to  some  diminution  of  capital.  His  argu- 
ment was  mainly  rested  upon  Be  The  Bronfield 
SUkitone  Goal  Oompany  (U  L.  T.  Rep.  N.  8. 361 ;  17 
Oh.  Div.  76),  an  authority  requiring  consideration, 
because  it  is  in  respect  of  the  principle  said  to  be 
thereby  established  that  the  Court  of  Appeal  has, 
in  this  case,  given  judgment  for  the  respondents. 
Other  authorities  were  relied  on  by  the  learned 
counsel,  but  these,  with  one  exception,  I  think  it 
unnecessary  to  notice,  because  they  were  cases 
either  of  surrender  of  shares  or  of  cancellation  of 
allotments,  and  did  not  involve  any  question  of 
purchase.  In  Phosphate  of  Lime  Company  v. 
Grem  (26  L.  T.  Kep.  N.  S.  636;  L.  Rep.  7  C.  P.  43)  a 
-dispute  had  arisen  between  the  company  and 
two  of  its  shareholders,  which  was  eventually 
compromised.  As  stated  by  Willes,  J.  :  "An 
arbitration  was  proposed  and  negotiations  took 
place  between  the  directors  and  Green  and 
Nicholls,  which  resulted  in  a  compromise  on  or 
about  the  24th  July  1866.  That  compromise  in 
«ffect  Was  that,  instead  of  paying  back  the  money 
advanced  to  them,  and  returning  the  debenture 
bonds.  Green  and  NichoUs  should  give  up  to  the 
company  400  shares  on  which  102.  per  share  had 
been  paid  pp  to  be  cancelled  ;  and  it  was  agreed 
that  this  should  be  considered  as  a  settlement  of 
the  claim  of  the  company  against  them."  The 
learned  judges,  in  delivering  their  opinions,  as- 
sumed that  the  transaction  had  the  character  of  a 
sale  of  the  shares  and  was  struck  at  by  the  19th  of 
the  company's  articles  of  association,  which  ex- 
pressly prohibited  the  purchase  of  its  own  shares 
under  any  circumstances ;  but  they  held  that  the 
shareholders,  with  full  knowledge  of  the  transac- 
tion, had  ratified  that  which  had  been  done  by  the 
directors.  None  of  the  learned  judges  seem  to 
have  considered  whether  the  transaction  was 
within  the  limits  of  the  memorandum  or  con- 
sistent with  the  provisions  of  the  Companies 
Acts,  and  neither  of  these  points  was  raised  by 
the  arguments  addressed  to  them.  In  deciding 
Be  Bronfield  Silksfone  Coal  Company  the  Coutt 
of  Appeal  had  fully  in  view  the  previous  decisions 
of  this  House  in  Ashbury  Bailicay  Carri/ufe  and 
Iron  Company  v.  lUche  (S3  L.  T.  Rep.  N.  S.  450; 
li.  Rep.  7  H.  L.  653),  and  of  their  predecessors 
in  Hope  T.  Iniemational  Finaneial  Society.  It 
appears  from  the  report  that  disputes  had  arieen 
between  the  board  of  directors  and  Ward,  one  of 
their  number,  from  whom  and  his  partner  Addy 
the  oompany  had  a  sublease  of  coal  mines  which  it 
worked,  ana  that  these  disputes  seriously  inter- 
fered wiib  the  business  of  the  company.     In 


order  to  terminate  their  differences  the  parties 
entered  into  an  agreement  sanctioned  by  a  special 
resolution  of  the  company,  in  terms  of  which 
Ward,  on  the  25th  March  1872,  transferred  his 
shares  to  the  company  for  5000!.,  and  of  the  same 
date  executed,  along  with  Addy,  a  separate 
indenture,  by  which  they  assigned  to  the  company 
their  whole  interest  as  lessees  for  the  sum  of 
10,0002.  The  company  was  registered  as  owner 
of  the  shares  shortly  after  the  execution  of  the 
transfer  in  1872,  and  retained  them  until  1879, 
when  a  winding-up  order  was  obtained.  At  the 
time  of  the  transfer,  and  for  several  years  follow- 
ing, the  business  of  the  company  was  prosperons, 
and  large  dividends  were  paid.  The  liquidates 
included  Ward  in  the  list  of  contributories,  and, 
in  an  application  for  the  removal  of  his  name, 
Jessel,  M.R.  held  that  the  transfer  was  void  as 
being  not  only  outside  the  objects  of  the  memo- 
randum, but  a  diminution  of  the  paid-up  capital 
forbidden  by  the  Companies  Acts,  and  conse- 
quently that  Ward  was  still  liable  to  contribute. 
His  judgment  was  reversed  by  the  Court  of 
Appeal,  who  directed  the  applicant's  name  to  be 
removed  from  the  list.  Cotton,  L.J.  was  of 
opinion  that  the  purchase  having  been  made  in 
the  interest  of  the  company,  and  not  being  in  any 
sense  a  traffic  in  shares,  did  not  go  bevond  the 
memorandam,  and  that  it  was  not  such  a  dimi- 
nution of  capital  as  the  statutes  prohibit.  Upon 
the  latter  point  bis  Lordship  ooserved :  "  The 
principal  argument  of  the  respondent  against  the 
validity  of  the  transaction  was,  that  it  was  a  re- 
daction of  the  capital  of  the  company.  If  this 
transaction  is  to  be  held  invalid  on  that  ground, 
I  do  not  see  how  a  surrender  or  forfeiture  of 
shares  is  ever  to  lie  supported."  James,  L.J. 
was  also  of  opinion  that  dealing  with  shares  which 
did  not  amount  to  tra£5c  was  not  beyond  the 
scope  of  the  memorandum,  and  he  regarded  the 
transaction  as  "  a  mere  domestic  matter,"  which 
could  not  be  Questioned  after  the  company  had 
first  confirmed  it  and  had  then  acquiesced  in  it 
and  taken  the  benefit  of  it.  In  Guinneit  v.  Land 
Corporaiion  of  Ireland  (47  L.  T.  Rep.  N.  8.  617 ;  22 
Ch.  Div.  349)  Cotton,  L.  J.  thus  explained  the  ^in- 
ciple  upon  which  Be  Bronfield  Silkstone  Coal  Com- 
pany  was  decided:  "The  article  there  empowered 
the  directors  in  their  discretion  to  apply  money  in 
parchasing  shares  so  as  to  get  rid  of  shareholders 
who  caused  difficulty  in  the  internal  management 
of  the  company,  and  as  the  power  had  been  used, 
and  reasonably  used,  for  that  purpose,  and  not  as 
a  means  of  diminishing  the  capital  of  the  coai- 
pany,  the  shares  not  being  in  any  way  cancelled 
or  put  an  end  to^  but  being  re-issuable,  we  were 
of  opinion  that  the  directors  had  the  power  which 
they  purported  to  exercise."  When  a  company, 
in  oraer  to  get  rid  of  a  troublesome  sharehold^, 
bays  his  shares  and  continoes  to  hold  them,  as  in 
Be  Bronfield  SUkttone  Coal  Oompany,  the  object 
may  be  different,  but  the  result,  so  far  as  regards 
the  capital  of  the  company,  is  precisely  the  same 
as  if  it  had  purchased  the  shares  as  an  invest- 
ment. If  the  shares  are  purchased  with  the  view 
of  being  resold,  that  is  simply  a  speculation  with 
the  funds  of  the  oompany.  If  they  are  pur- 
chased with  the  view  of  their  being  retainea  by 
the  company,  that  is  a  permanent  withdrawal  of 
the  monev  invested  in  them  from  the  trading 
capital  oi  the  company.  I  do  not  agree  with 
Cotton,  L.J.  in  thinking  that  if  such  a  trans- 
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action  is  invalid  no  forfeiture  or  sarrender  could 
be  Bupported.  When  shares  are  forfeited  or 
surrendered  and  not  re-issaed,  that  affects  only 
the  nominal  amount  of  thn  shares  so  far  as  un- 
paid ;  when  they  are  bought  and  not  re-issued, 
that  diminishes  the  paid-up  as  well  as  the 
nominal  capital.  Notwithstanding  the  general 
prohibition  of  alterations  upon  the  memorandum 
of  association  which  diminish  the  capital,  whether 
the  paid-up  or  nominal,  of  a  company  limited  by 
shares,  the  Companies  Acts  contemplate  the 
possibility  of  diminution  of  unpaid  capital  in 
certain  cases,  although  the  memorandum  remains 
unaltered.  Sect.  26  of  the  Act  of  1862  and  the 
regulations  of  Table  A  (17  to  22)  show  plainly 
that  the  Legislature  intended  companies  to  have 
the  power  of  forfeiting  shares.  There  is  no 
reference  in  the  Acts  to  surrenders  of  Rhares,  but 
these  have  been  admitted  by  the  courts,  upon  the 
principle,  as  I  understand  it,  that  they  have 
practically  the  same  effect  as  forfeiture,  the  main 
difference  being  that  the  one  is  a  proceeding 
in  invttum,  and  the  other  a  proceedinfi;  taken  with 
the  assent  of  the  shareholder  who  ia  unable  to 
retain  and  pay  future  calls  on  his  shares.  What- 
ever may  be  the  case  in  regard  to  surrender,  I  do 
not  think  the  purchase  of  its  own  shares  by  a 
company  bears  any  analogy  to  forfeiture.  It 
app^irs  to  me  that  a  transaction  by  which,  as  in 
this  case  and  in  Re  DronfiM  SUktlone  Coal 
Company,  the  company  gave  back  his  money  to 
the  shareholder,  and  accepted  and  held  the 
shares  in  his  stead,  in  point  of  fact  operates  as  a 
diminution  of  its  paid-up  as  well  as  of  its 
nominal  capital ;  and  I  have  been  unable  to  dis- 
cover any  good  reason  why  such  a  diminution 
should  be  held  to  be  legal,  in  the  face  of  statutory 
enactment  to  the  contrary.  I  am  not  prepared  to 
say,  nor  is  it  necessary  to  say,  that  the  decree  in 
Be  The  Dronfield  Silk$tone  Coal  Company  directing 
the  removal  of  Ward's  name  from  the  of  list  con- 
tributories  was  erroneous.  If  his  non-liability  to 
contribute  in  the  liquidation  had  been  wholly 
dependent  upon  the  original  validity  of  the 
agreement  of  March  1872,  for  the  sale  and  pur> 
chase  of  his  shares,  I  should  have  agreed  with  the 
decision  of  Jessel,  M.B. ;  but  it  appears  to  me  that 
there  were  special  circumstances  in  that  case, 
which  might  nave  justified  the  order  made  by  the 
Court  of  Appeal,  although  I  am  unable  to  concur 
in  the  reasoning  upon  which  it  was  based.  The 
respondents  are  not  resisting  an  attempt  by  the 
liquidators  to  include  them  in  the  list  of  con- 
tnbutories;  they  are  seeking  to  enforce,  in  a 
question  with  creditors,  the  contract  under  which 
Mieir  shares  were  transferred  to  the  company,  and 
their  success  must  depend  upon  the  validity  of 
the  contract.  In  the  present  case,  I  should  have 
been  of  opinion,  even  on  the  assumption  that 
the  reasoning  of  the  Lords  Justices  in  Be 
Dronfield  SiVcalone  Coal  Company  was  sound,  that 
the  purchase  of  the  respondents'  533  shares  was  a 
transaction  uUra  vires  of  the  company.  It  was 
not  an  isolated  transaction  with  a  single  trouble- 
some shareholder  who  was  obstructing  the  busi- 
ness of  the  company,  but  was  psrt  and  parcel  of 
a  scheme  carried  out  by  the  directors  under  the 
articles  of  association,  by  which  they  acquired  for 
the  company  more  than  one-fonrth  of  the  whole 
shares  of  its  undertaking,  and  returned  to  the 
shareholders  from  whom  they  purchased  more 
than  one-fourth  of  its  paid-up  capital.    It  does 


not  appear  to  have  formed  any  part  of  the  scheme 
to  resell  or  re-issue  the  shares,  and  matters 
stood  in  the  position  I  have  described  at  the  date 
of  the  liquidation.  I  do  not  doubt  that,  as  sug- 
gested bv  the  learned  judjres  of  the  Court  of 
Appeal,  tae  object  of  the  directors  was  to  keep 
James  Schofield  and  Sons  Limited  as  a  sort 
of  family  concern,  which  was  a  perfectly  lawful 
object  if  pursued  bv  legitimate  means.  But  the 
directors  and  shareholders  of  a  company  limited 
by  shares,  who  desire  to  have  the  concern  in  the 
hands  of  themselves  and  their  friends,  and  to 
keep  its  shares  out  of  the  market,  ought  to  nse 
their  own  money  for  that  purpose,  and  not  the 
trading  capital  of  the  company.  In  my  opinion, 
the  application  of  the  company's  funds,  in  further- 
ance of  any  such  object,  is  altogether  illegitimate, 
because  it  is  foreign  to  the  proper  business  of  the 
company,  and  in  violation  ot  statute  law.  If 
it  were  held  to  be  incidental  to  the  business  of 
the  company,  and  not  a  diminution  of  its  capital, 
there  seems  to  be  no  reason  why  James  Schofield 
and  Sons  Limited  should  not  have  poT" 
chased  at  par  a  half  or  two-thirds  instead  of  a 
fourth  of  its  own  shares.  I  concur,  therefore,  in 
the  judgment  which  has  been  moved. 

Lord  FiTZOERALD. — My  Lords :  Lord  Herschell 
has  stated  accurately  that  there  are  three 
questions  awaiting  our  decision.  The  first  is. 
whether  the  shares  in  que.stion  were  purchased  by 
Mr.  G.  W.  Schofield  on  his  own  account,  or  as 
agent  for  the  company.  If  I  had  to  determine 
what  the  true  character  of  that  transaction  was, 
and  if  that  was  necessary  for  our  decision,  I 
should  hesitate  very  much  to  say  that  the  agree- 
ment of  the  1st  May  1880  was  entered  into  by 
G.  W.  Schofield  on  behalf  of  the  company  and  not 
upon  his  own  account.  The  secona  question  is, 
whether,  assuming  that  these  shares  were  pur- 
chased for  the  company  and  that  the  company 
had  power  to  buy  its  own  shares,  the  purcnase 
was  completed  in  accordance  with  the  articles  of 
association.  Upon  that  question  I  make  the 
same  observation,  that  it  is  not  necessary  for  our 
present  decision  to  express  any  decided  opinion 
upon  it ;  but  the  impression  upon  my  mind  is,  that 
if  I  had  to  decide  that  question  I  should  say  that 
the  transaction  was  not  completed  in  accordance 
with  the  articles  of  association,  and  was  there- 
fore inoperative.  The  third  question  is  the  im- 
portant one  in  the  case.  It  is  a  question  of  very 
great  public  importance,  and  one  cannot  but  feel 
satisfied  that  at  last  it  has  come  to  the  point 
where  it  is  necessary  to  pronounce  an  authoritative 
deoiaion  upon  it.  The  question  is  put  thus  in  the 
reasons  for  the  appeal :  the  third  reason  in. 
"  Beoause  the  company  had  no  power  to  make  or 
authorise  any  such  purchase  oi  its  own  shares." 
That  is  answered  in  the  reasons  given  tor  the 
respondents  thus,  "  Because  the  purchase  by  the 
company  of  the  said  shares  was  not  ultra  vires, 
but  under  the  circumstances  was  and  is  a  trans- 
action in  every  way  binding  on  the  company." 
The  question  now  is,  which  of  these  reasons  we 
are  to  adopt.  I  have  read  the  notes  of  the  two  very 
elaborate  opinions  which  have  been  already  de- 
livered upon  this  subject,  and  I  have  also  read 
the  notes  of  the  very  weighty  opinion  which  has 
yet  to  be  delivered  by  Lord  Macnaghten.  Upon 
carefully  reading  these  notes  and  deliberately 
considering  them,  I  have  laid  aside  what  1 
intended  to  be  my  own  judgment  ia  tin  case, 
jigitized  by  LjOOQIC 
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and  I  intend  to  do  little  more  than,  npon  this 
question,  to  state  my  entire  concurrence  in  the 
views  which  have  heen  expressed  by  your  Lord- 
ships who  have  spoken,  and  in  those  which  are 
about  to  be  expressed  by  my  noble  and  learned 
friend.  I  would  add,  that  I  consider  that  the 
decision  which  the  House  has  been  able  to  arrive 
at  is  a  most  wholesome  one,  in  the  public 
interests  and  for  public  purposes.  I  would  not 
eay  another  word,  but  that  I  wish  to  advert  to  a 
case  to  which  I  called  attention  in  the  course  of 
the  argument — it  was  a  case  which  came  up  for 
decision  before  the  Court  of  Appeal  in  Ireland, 
and  in  which  a  very  elaborate  juogment  was  de- 
livered by  FitzGibbon,  L.J.  I  refer  to  R« 
BalgooleyBiitUlery  Company  (17  L.  Bep.  Ir.  239). 
I  only  wish  to  observe  that  I  think  that  affords 
the  ablest  criticism  which  has  taken  place  up  to 
this  morning  upon  the  authorities  and  upon  the 
question  which  we  have  now  to  determine.  I  will 
only  repeat  that  I  express  my  entire  concurrence 
upon  the  third  question,  in  the  decision  of  the 
House,  and  in  the  reasons  given  for  it. 

Lord  Magmashtss. — My  Lords :  The  learned 
counsel  for  the  appellants  raised  three  points  for 
your  Lordships  consideration.  In  the  first 
place,  they  contended  that  the  shares  belonging 
to  Whitworth's  executors,  which  were  the  subject 
of  the  agreement  of  May  1880,  were  not  really 
purchased  on  behalf  of  the  company.  From  facts 
either  proved  or  admitted,  and  from  documents 
in  evidence,  they  asked  your  Lordships  to  infer 
that  in  making  that  agreement  George  WiUiam 
Schofield  was  acting  on  his  own  account,  though 
he  meant  all  the  while  to  treat  the  companv  as 
the  purchaser  if  the  bargain  turned  out  to  be  a 
bad  one.  That  is  a  cluLrge  of  dishonesty  for 
which,  as  far  as  I  can  see,  there  is  not  a  shadow 
of  foundation.  In  the  next  place,  assuming  the 
purchase  clauses  in  the  articles  to  be  valid,  it 
was  contended  that  the  requirements  of  those 
clauses  were  not  duly  coniplied  with.  This  is  a 
more  difficult  question.  La  the  unsatisftuitory 
state  of  the  evidence  I  do  not  propose  to  give  any 
final  opinion  upon  it.  I  will  only  make  one  or 
two  observations.  Article  179  provides  that 
"  any  share,"  that  is,  any  share  in  James  Schofield 
and  Sons  Limited,  "may  be  purchased  by  the 
company  from  any  person  willing  to  sell  it,  and 
at  such  price,  not  exceeding  the  then  market  value 
thereof,  as  the  board  think  reasonable."  Now  it 
does  not  appear  that  the  board  ever  exercised  any 
judgment  or  thought  in  the  matter.  From  the 
year  1875  the  company's  shares  were  not  saleable 
or  sold  in  the  market,  or  dealt  with  by  the  public. 
After  that  date  any  shares  that  any  member 
wished  to  sell  were  bought  by  the  company  as 
a  matter  of  course.  Excepting  a  few  instances 
where  shares  were  sold  below  their  par  nominal 
value,  the  price  given  was  invariably  a  sum 
equal  to  the  amount  paid  up,  and  that  although 
the  company  was  steadily  going  from  bad  to 
worse,  trading  at  a  loss,  and  at  the  same  time 
borrowing  money  to  buy  up  the  shares  of  members 
who  wanted  to  withdraw.  Why  the  price  was 
kept  up  under  these  circumstances  it  is  not 
necessary  to  inquire.  Whatever  the  reason  may 
have  been,  the  sum  which  the  board  agreed  to 
pay  for  the  shares  belonging  to  Whitworth's 
executors  cannot,  1  think,  %  any  figure  of 
speech,  be  described  as  the  market  value  or  as 
bearing  any  relation  to  the  market  value  of  the 


shares.  If  that  be  so,  there  seems  to  be  a  diffi- 
culty in  the  way  of  enforcing  against  the  com- 
pany the  completion  of  a  contract  founded  on 
something  like  a  breach  of  trust  on  the  part  of 
the  directors.  The  third  point  is  one  of  general 
importance.  It  raises  the  question  whether  it  is 
competent  for  a  company  formed  under  the  Act 
of  1862,  on  the  principle  of  limited  liabilitv,  to 
purchase  its  own  shares  when  it  is  authorisea  by 
its  articles  to  do  so.  The  consideration  of  that 
question,  as  it  appears  to  me,  necessarily  involves 
tne  broader  question  whether  it  is  competent  for 
a  limited  company  under  any  circumstances  to 
invest  any  portion  of  its  capital  in  the  purchase 
of  a  share  of  its  own  capital  stock,  or  to  return 
any  portion  of  its  capital  to  anv  shareholder 
without  following  the  course  which  Parliament 
has  prescribed.  If  the  case  were  not  in  some  de- 
gree embarrassed  by  the  decision  in  Be  Dronfidd, 
and  by  dicta  in  earlier  cases,  I  should  answer 
both  questions  in  the  negative  without  the 
slightest  doubt  or  hesitation.  It  appears  to  _me 
that  the  notion  of  a  limited  company  taking 
power  to  buy  up  its  own  shares  is  contrary  to 
the  plain  intention  of  the  Act  of  1862,  and  incon- 
sistent! with  the  conditions  upon  which,  and  upon 
which  alone,  Parliament  has  granted  to  in- 
dividuals who  are  desirous  of  trading  in  partner- 
ship the  privilege  of  limiting  their  liability.  The 
Act  of  1862  requires  that  the  objects  for  which  a 
limited  company  is  established  shall  be  stated  in 
its  memorandum.  Those  objects  cannot  be  en- 
larged bv  anything  to  be  found  in  the  articles,  or 
by  anything  outside  the  memorandum.  What- 
ever may  fairly  be  regarded  as  incidental  to  the 
objects  stated  in  the  memorandum,  the  company 
is  authorised  to  do.  Everything  beyond  that  is 
prohibited.  Further,  every  limited  company  is 
required  to  state  in  its  memorandum  the  amount 
of  capital  with  which  it  proposes  to  be  regis- 
tered, divided  into  shares  of  a  certain  fixed 
amount.  That  is  equivalent  to  a  declaration  that 
the  capital  is  to  be  devoted  to  the  objects  of  the 
company.  The  effect  of  that  statement,  taken  in 
connection  with  sect.  38,  is  explained  very  clearly 
by  Cotton,  L.J.,  in  G^tnne««v.  Land  Corporation 
nf  Ireland  (47  L.  T.  Bep.  N.  S.  517 ;  22  Ch.  Div.  349). 
After  commenting  on  sect.  38,  the  Lord  Justice 
proceeds  thus  :  "  From  that  it  follows  that  what- 
ever has  been  paid  by  a  member  cannot  be  re- 
turned to  him.  In  my  opinion,  it  also  follows 
that  what  is  described  in  the  memorandum  as  the 
capital  cannot  be  diverted  from  the  objects  of  the 
society.  It  is,  of  course,  liable  to  be  spent  or  lost 
in  carrying  on  the  business  of  the  company,  but 
no  part  of  it  can  be  returned  to  a  member  so  as  to 
take  away  from  the  fund  to  which  the  creditors 
have  a  right  to  look  as  that  out  of  which  they  are 
to  be  paid."  If  that  be  a  correct  exposition  of  the 
law,  as  I  think  it  is,  it  seems  to  me  to  be  decisive 
on  the  present  question.  If  the  purchase  of 
shares  in  James  Schofield  and  Sons  Limited  was 
not  one  of  the  objects  of  that  company,  how  could 
its  capital  be  properly  employed  in  that  purchase  P 
Bowen,  L.J.  indeed,  founding  himself  on  Ba 
Dronfield  SUktUme  Coal  Company,  assumes  that 
oases  may  occur  where  the  purchase  of  its  own 
shares  is  mcidental  to  the  legitimate  objects  of  a 
limited  company,  and  such  a  case  he  considers 
the  present  to  oe.  On  that  two  observations 
arise.  If  the  exercise  of  such  a  power  can  be  re- 
garded as  incidental  to  the  objects  of  a  limited 
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company,  there  seems  to  be  no  need  for  Ki^i^K 
the  power  in  express  terms  either  in  the  memo- 
randum or  in  the  articles.  Every  company  must 
have  it.  Every  company  may  exercise  it  in  a 
proper  case.  In  the  nest  place,  whatever  may  be 
thought  of  the  special  circumstances  to  be  found 
in  Rb  Bronfield  SiUutone  Goal  Company,  there 
are  no  special  circumstances  here.  It  was  said 
that  the  company  was  a  family  company.  But  a 
family  company,  whatever  the  expression  means, 
does  not  limit  its  trading  to  the  family  circle.  If  it 
takes  the  benefit  of  the  Act,  it  is  bound  by  the 
Act  as  much  as  any  other  company.  It  can  have 
no  special  privilege  or  immunity.  It  was  said 
that  the  board  did  not  want  Whitworth's  shares 
to  be  sold  to  outsidem,  or  put  on  the  market. 
Unfortunately  there  was  nothing  special  in  that. 
That  was  part  of  the  regular  practice  of  the  com- 
pany, a  practice  which  became  more  and  more 
confirmed  as  the  company's  affairs  became  more 
and  more  embarrassed.  The  company's  balance- 
sheets  for  the  last  few  years  of  its  existence  are 
in  evidence.  On  the  one  side,  among  the  debit 
items,  they  show  the  amount  due  to  the  com- 
pany's bankers;  on  the  other  side,  under  the 
nead  of  "shares  purchased,"  they  show  the 
amount  spent  by  the  company  in  tne  purcha.se 
of  its  own  shares.  The  figures  are  instructive. 
la  Dec.  1880  the  company  owed  its  bankers, 
who  were  secured  creditors,  20,2022.  TJp  to  that 
date,  from  its  commencement  in  1865,  it  had 
spent  16,2021.  in  the  purchase  of  its  own 
shares.  By  Dec.  1883  the  debt  at  the 
bankers  had  increased  to  30,490?.,  and  the 
sum  spent  in  the  purchase  of  its  shares 
amounted  to  32,9352.  By  means  of  these  pur- 
chases that  large  sum,  more  than  one-fifth  of  the 
nominal  capital  of  the  company,  had  been  with- 
drawn from  the  fund  to  which,  as  Cotton,  L.J. 
says,  the  creditors  have  a  right  to  look.  In  1884 
the  company  went  into  liquidation,  and  the 
creditors  are  unpaid.  In  the  face  of  the  figures 
to  which  I  have  referred  Mr.  Eomer,  who  argued 
the  case  for  the  respondents  with  extreme  ability 
and  ingenuity,  hesitated  to  maintain  that  the 
particular  purchase  was  incidental  to  the  objects 
of  the  company.  But  he  urged  that  the  vendors 
had  nothing  to  do  with  that ;  they  were  not  con- 
cerned with  the  management  of  the  company.  It 
was  enough  for  his  argument  if  it  were  conceded 
that  the  purchase  of  its  own  shares  might  be 
incidental  to  the  objects  for  which  the  company 
waa  formed.  Your  Lordships  then  asked  in  what 
case,  and  under  what  circumstances,  such  a  pur- 
chase could  be  said  to  be  incidental  to  the  objects 
of  a  limited  company  P  In  answer  to  that  ques- 
tion the  learned  counsel  not  unnaturally  turned 
to  Be  Bronfield  Silkstone  Coal  Company,  and 
suggested  that  at  any  rate  it  might  be  so  when 
the  povrer  was  used  as  an  incident  of  domestic 
management  to  buy  out  shareholders  whose  con- 
tinuance in  the  company  was  undesirable.  That 
was  the  way  in  which  the  proposition  was  put  in 
the  Bronfield  case,  where  matters  had  come  to  a 
deadlock ;  but  I  would  ask,  is  it  possible  to 
suggest  anything  more  dangerous  to  the  welfare 
of  companies  and  to  the  security  of  their  creditors 
than  such  a  doctrine?  Who  are  the  share- 
holders whose  continuance  in  a  company  the 
company  or  its  executive  consider  undesirable  P 
Why,  shareholders  who  quarrel  with  the  policy 
of  the  board,  and  wish  to  turn  the  directors  out ; 


shareholders  who  ask  questions  which  it  may  not 
be  convenient  to  answer ;  shareholders  who  want 
information  which  the  directors  think  it  prudent 
to  withhold.    Can  it  be  contended  that,  when  th» 
policy  of  directors  is  assailed,  they  may  spend  the- 
capital  of  the  company  in  keeping  themselves  in 
power,  or  in  purchasing  the  retirement  of  inqui- 
sitive and  troublesome  critics  ?    I  took  the  liberty 
during  the  argument  of  referring  to  a  case  which 
is  reported  under  the  name  of  Harben  v.  Phillip* 
(23  Ch.  Div.  14).    It  was  the  case  of  a  large  ship- 
ping company,  in  which  the  shareholders  wer» 
divided  into  two  hostile  camps.    One  party,  with 
the  old  directors  at  their  head,  wished  to  make- 
London  the  port  of  departure  for  their  fleet.   The 
other  party  were  determined  that  the  businees 
should  remain  at  Southampton.    Both  sides  were- 
perfectly  honest,  each  was  fully  convinced  that 
the  company  would  be  mined  if  the  view  of  their 
opponents  prevailed.     Could  it  be  suggested  that 
in  such  a  case  directors  might  lawfully  employ 
the  company's  funds  in  buying  up  a  sufficient 
number  of  snares  to  silence  opposition  P     Or  is 
the  pnrchase  allowable  only  when  the  undesirable 
shareholder  stands  alone,  and  the  other  members 
are  all  of  one  mind  P    In  the  latter  case  the  action 
of  the  directors  may  not  be  open  to  misconstnic- 
tion;    but  still  the  purchase  would  not  be  "a 
mere    domestic   matter "  as  it  was  termed  by 
James,    L.J.,   in    Re    Dronfi,eld    SUkttone    CoaX 
Company.    It  must  involve  the  employment  of 
funds  which  have  been  dedicated  to  other  pur- 
poses, and  the  use  or  misuse  of  which  cnnoems 
other  persons  besides  the  shareholders.    Nor  can 
it  be  considered  incidental  to  the  objects  of  the 
company  merely  because  it  may   be  very  con- 
venient.   After  all,  the  inconvenience  sought  to 
be  avoided  arises  either  from  restrictions  which 
Parliament  has  thought  right  to  impose,  or  from 
the  common  misfortune  of  having  to  pay  for  what 
one  wants  out  of  one's  own  purse  wnen  there  is 
no  other  way  of  getting  it.     If  the  capital  pro- 
posed to   be  expended  in  the  purchase  of  its 
shares  is  "in  excess  of  the  wants  of  the  company," 
the  transaction  may  be  carried  out  under  th» 
provisions  of  the  Acts  to  which  I  shall  have- 
presently  to  refer.    If  the  capital  of  the  compmy 
IS  not  in  excess  of  the  company's  want«,  it  cer- 
tainly ought  not  to  be  diverted  from  its  proper 
objects.    But  even  then  there  is  no  reason  why 
there  should  be  a  deadlock.    The  end  in  view- 
may   still  be  attained  by  means  to  which  no 
exception  can  be  taken.    If  shareholders  think  it 
wortn  while  to  spend  money  for  the  purpose  of 
getting  rid  of  a  troublesome  partner  who  is  willing 
to  sell,  they  may  put  their  hands  in  their  o-wn 
pockets  and  buy  him  out,  though  they  cannot 
draw  on  a  fund  m  which  others  as  -well  as  them- 
selves are  interested.    That,  I  think,  is  the  law, 
and  that  is  the  good  sense  of  the  matter.    Therfr 
remains,  however,  a  more  serious  objection  stilh 
It  seems  to  me  that,  if  a  power  to  purchase  ita 
own  shares  were  found  in  the  memorandam  oi 
association    of    a    limited    company,  it    would 
necessarily  be  void.    There  are  two  conditions  of 
the   memorandum,  the  condition  defining   the 
objects  of    the  company  and  the  condition  de- 
fining its  capital,  one  or  both  of  which  would  be 
affected  by  such  a  power.    It  must,  therefore,  be 
considered  in  ooonectiou  with  each.    Suppose  the 
dealing   in  its  own   shares  were  stated  as  an 
object  for  which  a  comjiany  was  proposed  to  be- 
gitized  by 
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'established,  could  it  be  said  that  the  subscribers 
were  associated  for  a  "  lawful  purpose  "  within 
the  meaning  of  sect.  6  of  the  Act  of  1862  P  If  it 
were  the  only  object  of  the  company  no  one 
would  say  so.  Does  the  purpose  of  the  associa- 
>tion  become  lawful  if  legitimate  objects  are 
«ombined  with  an  object  which  is  not  legitimate  ? 
It  is  significant  that  the  Stock  Exchange  will  not 
grant  a  settling  day,  or  allow  a  quotation  to  any 
company  which  purports  to  have  the  power  of 
buying  in  its  own  shares.  But  let  me  suppose  a 
■case  where  the  purchase  of  its  own  shares  is  not 
one  of  the  objects  of  the  company,  properly  so 
•called,  but  a  case  where  the  subscribers  to  the 
memorandum  think  that  the  power  of  purchasing 
its  own  shares  might  be  useful  in  the  manage- 
ment of  the  company  if  it  were  permissible  by 
law.  Then  it  seems  to  me  that  one  way  of  trying 
whether  it  is  permissible  or  not  would  be  to  read 
it  into  the  memorandum  in  connection  with  the 
condition  which  states  what  the  capital  is  to  be. 
Let  me  try  it  here  in  that  way,  using  the  very 
language  of  Cotton,  L.J.,  who  thought  the  power 
in  the  present  case  valid  because  it  was  only  "  a 
power  to  authorise  the  board,  whenever  they 
thought  it  desirable  for  the  purposes  of  the  com- 
pany, to  buy  the  shares."  The  condition  would 
then  run  thus :  "  The  capital  of  the  company  is 
150,000J.  in  15,000  shares  of  lOZ.'each;  but  the 
board  may  buy  back  shares  whenever  they  think 
it  desirable  for  the  purposes  of  tho  company  to 
do  80."  It  seems  to  me  that  a  condition  so 
qualified  would  be  repugnant  and  contradictory 
to  itself.  At  any  rate  the  qualification  would 
have  the  effect  of  reducing  oue  of  the 
statutory  conditions  of  the  memorandum 
to  an  empty  form.  So  far  I  have  not  relied 
upon  the  Acts  of  1867  and  1877,  which  are  to 
be  construed  as  one  with  the  Act  of  1862,  be- 
cause I  think  the  question  is  clear  on  the  earlier 
Act ;  but  I  may  say  that  the  Act  of  1867,  as 
explained  by  the  Act  of  1877,  seems  to  prohibit  a 
company  from  purchasing  its  own  shares  except 
under  certain  stringent  conditions.  When  Par- 
liament sanctions  the  doing  of  a  thing  under 
certain  conditions  and  with  certain  restrictions, 
it  must  be  taken  that  the  thing  is  prohibited 
unless  the  prescribed  conditions  and  restrictions 
Are  observed.  Now  the  Act  of  1862  makes  no 
provision  for  reduction  of  capital.  The  Act  of 
1867  allows  a  limited  company  to  reduce  its 
capital  under  conditions  which  carefully  protect 
tho  interests  of  creditors.  The  Act  of  1877 
explains  that  the  power  to  reduce  capital  includes 
ft  power  "  to  pay  o&  any  capital  which  may  be  in 
•excess  of  the  wants  of  the  company,"  and  it 
■dispenses  with  some  of  the  prescrioed  conditions 
when  the  reduction  does  not  involve  either  the 
■diminution  of  any  liability  in  respect  of  unpaid 
capital,  or  "  the  payment  to  any  shareholder  of 
«ny  paid-up  capital."  It  follows  that,  if  the 
operation  oe  effected  by  payment  of  capital  to 
■any  one  shareholder,  all  the  prescribed  conditions 
must  be  followed.  Payment  of  capital  to  any  one 
shareholder  is  just  as  much  a  reduction  of  capital, 
■and  just  as  detrimental  to  the  interests  of 
creditors,  as  the  payment  of  the  same  amount 
among  all  the  shareholders  rateably.  It  is  none 
the  less  a  payment  off  of  capital  within  the 
meaning  of  the  Act  of  1867,  as  explained  by  the 
Act  of  1877,  because  the' shareholder  to  whom  the 
pajra&ab  is  made  renounces  in  return  the  right 


to  participate  in  the  joint  stock  of  the  company. 
One  word  with  regard  to  powers  of  forfeiture 
and  surrender  of  shares,  which  were  referred  to 
in  argument  as  affording  some  support  to  the 
views  of  the  respondents.  Forfeiture  is  contem- 
plated by  the  Act  of  1862 ;  it  is  mentioned  in 
sect.  26;  everv  company  is  to  return  to  tho 
Registrar  of  Joint  Stock  Companies  once  a  year 
"the  total  amount  of  shares  forfeited."  There 
can  be  no  question  as  to  the  power  of  a  company 
in  a  proper  case  to  forfeit  shares.  Surrender  of 
shares  stands  on  a  different  footing.  It  is  not 
mentioned  in  the  Companies  Acts,  but  I  conceive 
there  can  be  no  objection  to  the  surrender  of 
shares  which  are  liable  to  forfeiture.  A  surrender 
of  shares  in  return  for  money  paid  bv  the  com- 
pany is  a  sale,  and  open  to  the  same  oojections  as 
a  sale,  whatever  expression  may  be  used  to 
describe  or  disguise  the  transaction.  If  you 
agree  in  the  result  at  which  I  have  arrived  yon 
will  prevent  a  distinction  being  set  up  between 
the  powers  of  statutory  corporations  governed  by 
the  Companies  Acts  and  the  powers  of  those 
governed  by  the  Companies  Clauses  Acts,  for 
which,  as  it  appears  to  me,  it  would  be  difficult  to 
find  any  foundation  in  reason.  In  the  Companies 
Clauses  Consolidation  Act  1845  provision  is 
made  for  forfeiture  and  for  forfeiture  only.  By 
the  Companies  Clauses  Act  1863  companies  are 
authorised  to  accept  snrrendtrs  of  snares  not 
fully  paid  up,  but  it  is  expressly  enacted  that 
"the  company  shall  not  pay  or  refund  to  any 
shareholder  any  sum  of  money  for  or  in  respect 
of  the  cancellation  or  surrender  oi  any  share." 
It  has  never  been  suggested,  so  far  as  I  am  aware, 
that  a  company  governed  by  the  Companies 
Clauses  Acts  can  purchase  its  own  shares.  Your 
Lordships  have  held  that  the  principles  which 
were  laid  down  in  Aahbury  v.  lUche,  as  to  tha 
limit  of  the  powers  of  incorporated  companies, 
apply  with  equal  force  to  companies  governed  by 
the  Companies  Acts  and  to  companies  incor- 
porated by  special  Act  of  Parliament.  It  would 
oe  a  singular  thing  if  your  Lordships  were  com- 
pelled to  hold  that  one  class  of  companies  can 
purchase  its  own  shares  while  the  other  is 
prohibited  from  so  doing.  It  is  necessary  to  say 
a  few  words  with  regard  to  the  decision  of  the 
Court  of  Appeal  in  Be  Dronfidd  SUkttone  Cotd 
Company  (44  L.  T.  Eep.  N.  S.  361 ;  17  Ch.  Div.  76). 
Much  reliance,  of  course,  was  placed  on  that 
decision,  and  your  Lordships  were  warned  against 
the  danger  of  disturbing  its  authority,  having 
regard  to  the  time  which  has  elapsed  since  it  was 
pronounced  and  to  the  probability  of  its  having 
been  acted  upon  to  a  considerable  extent.  So  far 
as  my  experience  sroes,  that  decision  has  never 
been  recognised  in  the  profession  as  an  authority 
for  the  general  proposition  that  a  limited  com- 
pany may  purchase  ite  own  shares;  and  I  am 
confirmed  in  this  view  by  the  criticisms  on  the 
case  to  be  found  in  Mr.  Buckley's  well-known 
work,  and  in  the  notes  in  Mr.  Palmer's  excellent 
collection  of  precedents.  I  do  not  think  that  your 
Lordships'  judgment  in  the  present  case  will 
touch  the  decision  in  Re  Dronfield  SilJcstone  Coal 
Company,  though  it  will,  of  course,  displace  much 
of  the  reasoning  on  which  that  case  was  decided. 
If  I  may  respectfully  say  so,  though  I  agree  with 
the  reasoning  of  Je»sel,  M.B.  on  tno  main  point, 
still  I  think  the  decision  of  the  Court  of  Appeal 
was  right.  It  seems  to  me  that  it  may  b(B  sup- 
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ported  on  rerj  simple  grounds.  Mr.  Ward's 
name  was  not  on  the  register  when  the  company 
was  ordered  to  be  wound-up.  To  make  him  a 
contributory  it  was  therefore  necessary  to  rectify 
the  register.  After  winding-up  the  court  has  that 
power  under  sects.  35  and  98.  But  it  is  a  judicial 
power,  as  it  has  been  called,  and  it  is  to  be 
exercised  by  the  court,  to  use  the  language  of 
sect.  35,  '*  if  satisfied  of  the  justice  of  the  case." 
Those  are  not  mere  idle  words ;  they  mean,  I  think, 
what  they  say,  although  they  have  been  some' 
times  overlooked.  Lord  Cairns,  I  may  observe, 
relied  upon  them  in  Be  SicheU  (L.  Bep.  3  Cfa.  119), 
as  showmg  that  the  court  is  bound  to  CO  into  all 
the  circumstances  of  the  case,  and  to  consider 
what  equity  the  applicant  has  to  call  for  its  in- 
terposition. Now  the  arrangement  under  which 
Ward  retired  was  an  honnst  arrangement.  It 
was  in  accordance  with  a  provision  of  the  articles 
which  had  never  been  determined  to  be  invalid. 
It  was  expressly  sanctioned  at  an  extraordinary 
general  meeting,  at  which  all  the  shareholders 
were  present  with  the  exception  of  the  holder  or 
holders  of  11  shares  out  of  1600.  Ward's  name 
was  off  the  register  for  seven  years.  During  part 
of  tliat  time  the  company  had  been  extremely 
prosperous,  and  all  the  shareholders  who  remained 
m  the  company  had  received  dividends  largely 
increased  by  reason  of  Ward's  retirement,  litore- 
over  there  was  no  creditor  whose  debt  was 
incarred  while  Ward  was  a  shareholder,  or  who 
bad  been  induced  to  trust  the  company  by  having 
Ward's  name  held  out  as  a  member.  The  power 
to  make  a  person  who  is  not  on  the  register  con- 
tribute to  debts  when  the  com^ny  is  wound-up 
is  a  power  given  bv  statute.  The  same  statute 
requires  the  court,  before  exercising  the  power,  to 
be  satisfied  of  the  justice  of  the  case.  In  B« 
Dronfidd  the  liquidator,  as  representing  share- 
holders, had  no  equity ;  he  had  none  as  repre- 
senting creditors.  It  would  be  a  strange  travestv 
of  ^ostice  to  compel  a  person  to  pay  debts  witu 
which  he  has  nothing  to  do  at  the  instance  of  an 
applicant  who  has  no  equity  to  set  the  court  in 
motion.  The  present  case  is  wholly  different 
from  Be  Dronfield  Silkstone  Goal  Company. 
There  it  was  sought  to  undo  a  transaction  which 
could  not  be  undone  altogether  so  as  to  restore 
the  parties  to  their  original  position,  and  which 
could  not  be  undone  at  all  without  committing 
injostice.  Here  the  applicants  are  seeking  to 
eiuorce  against  the  company  a  contract  which  has 
not  yet  been  fully  performed  and  which  was 
beyond  the  powers  of  the  company.  Under  these 
circumstances  the  application  ought,  I  think,  to 
hfvve  been  refnsed  by  the  Court  of  Appeal  as  it 
was  by  the  Vice-Chancellor.  For  these  reasons  I 
am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  and  the  appeal 
allowed,  as  usual  with  costs. 

Order  amiedled  from  reversed;   order  of  the 

Viee-CKancellor  of  Lancaster  reetored.     The 

raepondenta  to  pay  ic  the  appeUantt  the  eottt 

in  the  Court  of  Appeal  and  in  this  House,  and 

to  repay  to  the  appellants  any  moneys  and 

costs  received  from  them. 

Solicitors  for  the  appellants,   Oregory,   Bow- 

diffes  and   Co.,  for  Addleshaio  and  Warburton, 

Manchester. 

Solicitors  for  the  respondents,  Marsland, 
Hewitt,  and  Everett,  for  Grundy  and  Lamb, 
Manchester. 
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(Before  Cotton  and  Lindlev,  L.JJ.) 

SeWiCKXJM;  Mabokt  v.  Wickhax.  (a) 

APPEAL  PSOM  THE   CHANCERY   Dn'ISIOK. 

Practice — Staying  proceedings — Nonpayment  of 
costs — Trial — Contempt — Pending  summons. 

The  nonpayment  of  the  costs  of  an  interlocutory 
application  which  the  plaintiff  has  heen  ordered 
to  pay  is  not  sufficient  ground  for  staying  pro- 
ceedings in  the  action;  hut  whenever  it  can  he 
shovM  ik<U  a  party  is  proceeding  veseatiously  in 
not  paying  costs  which  he  has  been  ordered  to 
pay,  the  court  has  jurisdiction  on  an  amlication 
made  before  the  a(^ion  comes  on  for  tnau,  to  stay 
proceedings  until  he  has  complied  with  the  order 
for  payment. 

Be  ■Xoungs  (54  L.  T.  Bep.  N.  8.50;  31  Gh.  JXv. 
239)  and  Be  Neal  (54  £.  T.  Bep.  N.8.6S:  31 
Ch.  Div.  437)  questioned. 

On  an  action  coming  on  for  trial  b^ore  Kekeu)ieh,J'. 
in  the  Chancery  Division  the  defendant  took  a 
preliminary  objection  to  the  action  being  heard, 
namely,  thai  His  plaintiff  was  in  contempt 
for  not  having  paid  the  costs  of  a  motion  in  the 
action,  which  he  had  been  ordered  to  pay.  A 
summons  teas  then  pending  before  North,  J.,  to 
whose  court  the  action  was  attached,  for  a  stay  of 
proceedings  until  these  costs  had  been  paid. 
Kekewieh,  J.  ordered  the  trial  to  be  postponed 
until  the  plaintiff  had  paid  the  costs  (56  Jj.  T.  Bep. 
N.  S.  56). 

Held,  that  Kekewieh,  J.  ought  only  to  have  ordered 
the  trial  to  stand  over  until  the  summons  pending 
before  North,  J.  had  been  disposed  of. 

Held  also  {affirming  the  order  of  North,  J.  on  the 
summons),  that  under  the  cireumstanees  the  pro- 
ceedings  must  be  stayed  until  these  costs  have 
been  paid. 

This  action  was  commenced  in  April  1885,  the 
plaintiff  claiming  to  be  a  legatee  under  the  will  of 
William  Wickham,  deceas^,  and  the  defendant 
being  the  sole  surviving  executor  and  trustee  of 
the  will.  The  plaintiff  alleged  breaches  of  tmst 
aj^nst  the  defendant,  and  claimed  administra- 
tion of  the  testator's  estate  and  the  appointment 
of  a  receiver. 

The  plaintiff  moved  for  the  appointment  of  the 
receiver  on  the  12th  June,  but  the  motion  was 
refused  with  costs  by  Pearson,  J.  In  July  1885 
these  costs  were  taxed  at  371.,  but  had  not  been 
paid  by  the  plaintiff,  but  the  defendant  did  not 
issue  execution,  as  he  found  that  the  plaintiff 
was  without  means. 

On  the  19th  Nov.  1885  notice  of  trial  was 
g^ven,  but,  in  consequence  of  ne^tiations  for 
a  settlement  of  the  action,  the  trial  was  from 
time  to  time  postponed.  In  December  the  plain- 
tiff changed  his  solicitor,  but  on  the  24th 
Jan.  last  the  defendant's  solicitor,  having 
heard  that  the  plaintiffs  original  solicitor  was 
again  acting  for  him,  took  out  a  summons 
before  Nort^  J.  to  sta^  all  proceedings  in  the 
action  until  the  plaintiff  should  have  paid  the 
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taxed  costs  of  the  motion.  On  the  27th 
Jon.  this  sammons  was,  at  the  request  of 
the  plaintiff,  adjonmed  to  the  judge.  The  action 
was  then  marked  with  the  words  "pending 
summons,"  which  would  prevent  it  being  in  the 
paper  for  trial  until  the  summons  was  disposed  of. 
The  plaintiff  objected  to  this  and  got  the  note 
removed,  and  on  the  12nd  Feb.  last  the 
action  came  on  for  trial  before  Kekewich,  J. 
(56  L.  T.  ftep.  N.  S.  56),  when  the  defendant  took 
the  preliminary  objection  that  the  plaintiff  was 
in  contempt  for  not  having  complied  with  the 
order  to  pay  the  costs  of  the  motion,  and  con- 
tended that  all  further  proceedings  by  the  plain- 
tiff ouj[ht  to  be  stayed  nntil  soch  costs  were  paid. 
Kekewich,  J.  accordingly  postponed  the  trial 
until  the  order  had  been  complied  with,  and 
ordered  the  plaintiff  to  pay  the  costs  of  the  day. 

The  order  as  drawn  up  was,  that  the  trial  of  the 
action  should  stand  over  generally,  with  liberty 
to  the  plaintiff  to  restore  the  action  to  the  paper 
on  payment  of  the  costs  of  the  motion  of  June 
1885,  and  that  the  plaintiff  do  pay  the  defendant 
his  costs  of  the  day. 

North,  J.  snbseauently  made  an  order  in 
chambers  upon  the  aefendant's  summons  that  all 
further  proceedings  in  this  action  be  stayed  until 
the  cost.s  payable  under  the  order  of  the  12th 
Jane  1885  should  have  been  paid.  From  both 
these  orders  the  plaintiff  appealed. 

Ogicald  and  Pochin  for  the  appellant. — The  case 
of  Be  Neal  (54  L.  T.  'Rep.  N.  S.  68 ;  31  Ch.  Div.  437), 
on  which  Keke?nch,  J.  relied,  is  contrary  to  the 
established  practice.  A  plaintiff  is  not  estopped 
from  asserting  his  rights  merely  because  he  is  in 
default  for  nonpayment  of  costs : 

Ridceitt  v.  Momingtim,  7  Sim.  aOO ; 

WtUon  V.  Bate;  SVj.St.  Cr.  197,  202. 
The  application  to  stav  could  not  be  madn  when 
the  action  came  on  for  hearing,  but  the  defendant 
ought  to  have  previonslv  taken  out  a  summons  for 
that  purpose :  (Daniell  s  Chancery  Practice,  6th 
edit.  1943. )  The  old  rule  of  the  Court  of  Chancery, 
which  was  founded  on  the  doctrine  of  contempt, 
was  that,  if  the  unpaid  costs  related  to  an  applica- 
tion which  went  to  the  whole  root  of  the  action, 
the  whole  action  was  stayed  until  those  costs  were 
paid: 

White  T.  Bromite,  26  W.  B.  818 ; 

Bradhary  r.  Bhan,  14  Jnr.  1042. 

Bat  if  the  application  was  only  an  interlocutory 
matter,  a  similar  application  could  not  be  made 
until  the  costs  of  the  first  had  been  paid  (Oldfield 
V.  Cobbett,  12  Beav.  91);  but  there  is  no  autho- 
rity to  show  that  the  whole  action  can  be  stayed 
if  they  are  not  paid.  There  is  no  general  rule 
that,  until  the  costs  of  one  action  have  been  paid, 
the  proceedings  in  a  second  must  be  stayed : 

Cobbett  T.  Warner,  16  L.  T.  Eep.  N.  S.  150  j  L.  Bep. 
2Q.B.  108. 
In  ilorton  v.  Palmer  (46  L.  T.  Rep.  N.  S.  286,  286 ; 
9  Q.  B.  Div.  89, 91)  Cave,  J.  said :"  It  is  to  my  mind 
entirely  contrary  to  justice  that,  without  being  at 
liberty  to  exercise  any  discretion  whatever  in  the 
matter,  the  courts  should  be  compelled  to  say 
that  a  man  who  may  have  a  just  claim  should  be 
prevented  from  pursuing  it  further  because  he 
may  be  unable  to  pay  the  costs  of  some  inter- 
locutory proceeding  in  which  he  mav  have  failed, 
perhaps  from  no  &ult  of  his  own.  There  has 
been  great  delay  here  on  the  part  of  the  defen- 


dant, namely,  eighteen  months,  and  that  is  fatal 
to  his  application : 

Pooley't  Tnutte  v.  Whetham,  55  L.  T.  Bep.  N.  S. 
462 ;  88  Ch.  Div.  76; 

Mayor  of  Saltath  r.  Goodman,  48  L.  T.  Bep.  N.  S.  464. 

There  was  no  delay  in  Be  Toimgs  (54  L.  T.  Rep. 
N.  S.  50;  31  Gh.  Div.  239).  But  the  decision  in 
that  case  was  wrong.  There  is  no  such  thing 
now  as  a  party  being  in  contempt  for  nonpayment 
of  costs.  Under  the  old  practice  the  party  was 
not  in  contempt  for  nonpayment  of  costs  until 
the  Bubpuena  was  issued,  which  was  an  order 
to  pay :  (Morgan  &  Davey  on  Costs,  1st  edit.  419.) 
The  subpoena  for  costs  is  now  abolished  by  Order 
XLIIL,  r.  7,  and  therefore  contempt  for  non- 
payment of  costs  exists  no  longer.  The  juris- 
diction  to  stay  proceedings  for  nonpayment  of 
costs  is  that  giyen  by  Order  XXVI..  rule  4,  which 
is  exhaustive,  and  cannot  be  enlarged.  The  pro- 
visions of  sub-sect.  5  of  sect.  24  of  the  Judicature 
Act  1873  do  not  apply  to  a  case  like  this.  The 
present  rules  do  deal  with  this  particular  case, 
and  all  former  enactments  are  impliedly  repealed : 

Ganutt  T.  Bradley,  38  L.  T.  Bep.  N.  S.  261 ;  3  App. 
Gas  944* 

BnelHng  v'.PMing,  62  L.  T.  Bep.  N.  S.  385 ;  25  Ch. 

The  action  had  been  transferred  to  Kekewich,  J. 
for  trial  only,  and  he  had  no  jurisdiction  to  stay 
farther  proceedings  {BohiTuon  y.  Chadwick,  26 
W.  R.  421) ;  and  such  an  order  can  only  be  made 
on  summons : 

Bden  v.  North,  7  Ch.  Div.  783. 

Chadunjck  Healey  and  C.  E.  E.  Jenkine  for  the 
defendant. — The  defendant  objected  to  the  action 
being  marked  "  pending  summons,"  and  got  it 
removed,  the  consequence  being  that  the  action 
came  on  for  trial  before  the  summons  had  been 
heard.  The  delay  on  the  part  of  the  defendant  in 
not  taking  out  his  summons  until  Jan.  1887, 
when  the  order  for  payment  of  costs  was  made  in 
June,  and  they  were  taxed  in  July  1885,  was 
caused  by  negotiations  which  were  going  on  for  a 
settlement  of  the  action,  aid  on  the  8th  Jan. 
last  the  defendant's  solicitors  were  requested  by 
telegram  not  to  deliver  their  briefs.  The  plaintiff 
has  not  been  prejudiced  by  the  delay.  The  cases 
of  Be  Yormge  and  Be  Neal  show  that  the 
old  practice  of  staying  proceedings  while  a 
party  was  in  contempt  lor  nonpayment  of  costs 
nas  not  been  altered  by  the  Judicature  Acts  or 
Rules.  Mortem  v.  Palmer  is  distinguishable,  as 
pointed  out  by  Pearson,  J.  in  Be  Younqe.  This 
action  is  vexatious  and  usnleas ;  and  if  the  juris- 
diction is  a  matter  of  discretion,  the  court  will 
afSrm  the  decision  appealed  from. 

Oetoald  in  reply. 

Cotton,  L.J.— This  was  an  amieal  against  two 
orders,  one  made  by  Kekewich,  J.,  and  the  other 
by  North  J.,  the  latter  being  the  judge  to  whose 
court  the  case  is  attached.  When  the  case  came 
on  for  hearing  before  Kekewich,  J.,  his  attention 
was  called  to  the  fact  that  the  defendant  was  in 
default  in  not  having  paid  certain  costs,  and  that 
a  summons  to  stay  proceedings  in  the  action  until 
they  were  paid  was  pending  before  North,  J.,  and 
Kekewich,  J.  then  ordered  the  case  to  stand  over 
until  those  costs  were  paid,  and  ordered  the 
appellant,  the  plaintiff,  to  pay  the  costs  of  the 
di^.  I  am  of  opinion  that  Kekewich,  J.  did  not 
take  quite  the  right  and  proper  course  in  ordering 


470-VoLLVlI,  N.S.] 


THE  LAW  TIMES. 


[Dec.  3,  1887. 


Ct.  oj  AppJ 


Be  'WiCKHAJt ;  Makosy  v.  Wickham. 


[Or.  OJ  Apr. 


the  action  to  stand  over  generalTy  until  the  costs 
were  paid,  because,  when  ne  was  informed  of  the 
pending  summons  before  North,  J.,  he  ought  to 
hare  refused  to  try  the  action  until  the  summons 
had  been  disposed  of  by  North,  J.  But  the  form 
of  the  order  practically  made  no  difference  in  the 
result  except  as  to  the  costs  of  the  day,  which  he 
ordered  the  plaintiff  to  pay.  The  question  of 
costs  ought  also  to  have  been  made  to  abide  the 
result  of  the  summons.  It  appears,  however, 
that  at  some  time  the  action  was  marked  with 
the  words  "pending  summons,"  and  I  under- 
stand, upon  inquiry,  that  nntil  that  note  against 
the  action  was  removed  it  could  not  have  come 
into  the  paper  for  hearing.  The  note  was  removed 
at  the  instance  of  the  plaintiff,  and  it  was  entirely 
from  the  course  taken  by  the  plaintiff  or  his 
solicitor  that  the  cause  came  into  the  paper 
before  Kekewich,  J.  It  was  strongly  urged  upon 
us  that  we  ought  to  lay  down  that  responsibility 
would  have  been  incurred  by  the  solicitor  if  he 
had  allowed  the  note  to  remain  a^inst  the 
action.  But,  in  my  opinion,  the  solicitor  would 
have  incurred  no  responsibility  by  allowing  the 
mark  to  remain,  though  he  may  have  in  re- 
moving it.  I  think,  therefore,  that  the  plaintiff 
would  have  been  rightly  ordered  to  pay  the 
costs  of  the  day  if  Kekewich,  J.  had  been  told  the 
facts.  Kow,  I  must  say  that  I  do  noc  agree  with 
the  course  taken  by  Bacon,  Y.C.  in  Be  Neal, 
where,  at  the  instance  of  the  defendant,  upon  the 
action  being  called  on  for  trial,  all  further  pro- 
ceedings were  ordered  to  be  stayed  until  the 
plaintiff  had  cleared  her  contempt  by  paying  the 
costs  which  she  had  been  ordered  to  p^.  It  is 
contrary  to  Bieketts  v.  Momington  and  WUscm  v. 
Bate*.  The  matter  ought  not  to  be  disposed  of 
upon  an  objection  taken  by  counsel  at  the  hearing 
that  costs  have  not  been  paid ;  there  ought  to  be 
an  application  for  the  purpose.  In  this  case 
there  was  a  summons  actually  pending  before  the 
judge  to  whom  the  cause  was  attaiched.  Was 
then  the  order  of  North,  J.  right  in  directing 
proceedings  to  be  stayed  until  the  costs  of  the 
motion  should  have  been  paid  ?  Undoubtedly,  in 
the  Court  of  Chancery  before  the  Judicature 
Acts  and  Rules,  when  a  party  was  in  contempt 
for  nonpayment  of  costs,  there  was  the  practice 
of  ordering  all  proc«eding8  to  be  stayed  until 
such  costs  should  bo  paid,  and  I  know  of  no 
rule  which  confines  this  practice  to  the  costs  of 
an  application  going  to  the  root  of  the  action. 
Where  a  party  was  in  contempt,  the  court,  on  an 
application  properly  made,  but  not  at  the 
luring,  interfered  to  stay  proceedings  on  the 
ground  that  it  was  unreasonable  that  a  party 
in  contempt  should  harass  his  opponent  by 
further  proceedings  until  he  had  paid  what 
he  had  been  ordered  to  pay.  Then  it  was 
argned  very  strenuously  that  the  old  practice 
must  be  disregarded,  and  the  court  does  not  treat 
parties  as  in  contempt  for  mere  nonpayment  of 
costs.  I  do  not  look  upon  it  now  from  the  narrow 
view  of  contempt,  if  that  was  the  foundation  of 
the  old  practice ;  but,  in  my  opinion,  what  then 
existed  subsists  still ;  and  if  the  court  thinks 
it  unreasonable  that  ^ceedings  should  be 
allowed  to  go  on,  then  the  jurisdiction  still  remains 
and  ought  to  be  exercised  in  a  proper  case. 
Sect.  24,  sub-sect.  5,  of  the  Judicature  Act  1873 
reserves  to  all  the  courts  generally  the  old  power 
of  restraining  vexations  or  unreasonable   pro- 


ceedingp  in  anycanse  or  matter  before  them  if 
they  think  fit.  Then  it  was  pressed  upon  us  that 
this  general  power  is  limited  by  the  rules  of 
court  to  the  case  therein  specified  (Order  XXVT., 
r.  4).  But,  in  my  opinion,  it  does  not  follow  that 
the  special  power  given  by  the  rules  limits  the 
inherent  general  junsdiction  in  the  court  to  stay 
proceedings  in  proper  cases.  [His  Lordship,  after 
stating  that  the  delay  in  making  this  application 
to  stay  proceedings  with  which  he  had  been  at 
first  struck,  appeared  on  the  facts  of  the  case  to 
be  sufiSciently  explained,  proceeded :]  I  think 
that,  the  objection  of  delay  being  removed,  the 
order  of  North.  J.  was  right.  The  costs  which 
the  plaintiff  had  been  ordered  to  pay  were  costs 
of  a  motion  for  a  receiver,  which  was  refnsed  by 
Pearson,  J.  in  June  1885,  and  such  refusal  involved 
the  conclusion  of  the  court  that  no  case  of  breach  of 
trust  by  misapplying  the  rents  had  been  estab- 
lished against  the  defendant,  and  that  it  would 
be  wrong  to  interfere  with  the  power  given  to 
the  trustees  by  the  will.  If  the  action  went  on 
and  the  plaintiff  was  unable  to  pay  the  costs,  an 
additional  burden  would  be  thrown  upon  the 
estate.  There  is  nothing  unreasonable,  therefore, 
in  refusing  to  run  this  risk,  and  in  not  allowing 
the  action  to  proceed  before  the  costs  of  the 
motion  should  have  been  paid.  I  do  not  say  that 
mere  nonpayment  of  costs  is  enough,  and  if  the 
late  Pearson,  J.  in  Re  Toungt  thought  so,  I  differ 
from  him  ;  but  in  this  case,  on  the  aspect  of  the 
probable  result  of  the  proceedings,  there  is  suffi- 
cient ground,  having  regard  to  the  order  made  in 
June  1885,  for  saying  that  the  order  of  North,  J. 
was  right.  The  case  must  depend  on  its  merits. 
I  do  not  come  to  this  decision  on  the  ground  of 
any  general  rule,  but  on  the  ground  that  the 
court  ought  carefully  to  exercise  its  jurisdiction, 
and,  having  regard  to  the  circumstances  of  the 
case,  stay  proceedings  if  it  thinks  them  unreason- 
able. Morton  v.  Palmer  was  relied  on,  but  I  do 
not  think  that  it  has  any  bearing  on  this  case. 
The  Court  of  Appeal  might  have  made,  but  did 
not  make,  payment  of  costs  a  condition  precedent 
to  gi-anting  a  new  trial;  and  although  it  was 
said  that  Pearson,  J.  did  not  in  this  case  make 
payment  of  the  costs  of  the  motion  for  a  receiver 
a  condition  precedent  before  any  further  steps 
could  be  taken  in  the  action,  no  application  for 
liberty  to  proceed  was  made,  nor  would  it  have 
been  usual.  As  to  the  costs  of  the  appeal  I  had 
some  doubts,  as  Kekewich,  J.'s  order,  as  I  have 
already  stated,  went  too  far.  But  the  appeal 
from  that  order,  while  the  summons  before 
North,  J.  was  still  pending,  was  a  useless  appeal, 
and  could  not  be  dealt  with  until  the  summons 
had  been  disposed  of.  The  order  of  North,  J. 
was  quite  right,  though  we  may  not  decide  the 
case  on  quite  the  same  grounds.  Without  that 
order  the  appeal  from  Kekewich,  J.  was  really 
unnecessary,  and  it  does  not  follow  that  an  un- 
successful appellant  can  escape  payment  of  costs 
because  the  case  is  decided  against  him  on 
different  grounds  from  those  taken  in  the  court 
below.  The  appeal  must  therefore  be  dismissed 
with  costs. 

LtNOLET,  L.J. — ^In  my  opinion,  Kekewich,  J.  did 
not  make  the  order  which  ought  to  have  been  made. 
He  should  have  ordered  the  trial  of  this  action  to 
be  postponed  until  the  summons  before  North,  J. 
had  been  disposed  of ;  but  he  was  right,  on  the  faiets 
of  the  case  as  we  know  them,  in  giving  the  d^en- 
•igitized  by  ■ 
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dantthe  costs  of  the  day.  Until  a  comparatiTely 
recent  period  the  only  means  of  enforcing  pay- 
ment of  costs  in  Chancery  was  by  attachment,  and 
«8  regards  staying  proceedings  the  practice  in 
Chancery  and  at  common  law  was  different.  The 
distinction  between  different  kinds  of  contempt  is 
pointed  oat  by  Lord  Bedeadale  in  Be  McWilliams 
(1  Sch.  &  Lef.  169,  174).  Attachment  was  the 
Temedy  for  the  breach  of  any  order,  and  even  now, 
notwithstanding  the  Debtors  Act  1869,  an  attach- 
ment will  still  be  granted  for  the  nonpayment 
of  money  in  a  proper  case :  {Be  Freston,  49  L.  T. 
Eep.  N.  8.  290 ;  11  Q.  B.  Div.  545.)  In  this  case 
the  order  of  Jnne  1885  did  not  put  the  plaintiff  in 
actual  contempt,  but  there  is  no  doubt  that  the 
old  Court  of  Chancery,  founding  itself  upon  the 
theory  of  contempt,  did  frequently  stay  proceed- 
ings on  the  ground  of  nonpayment  ot  costs.  I 
agree  that  the  nonpayment  of  costs  per  ae  is  not 
ground  for  staying  proceedings,  but  there  is  a 
great  distinction  even  now  between  actions,  the 
costs  of  which  come  out  of  the  estate  and 
ordinary  actions  in  the  Queen's  Bench  Division. 
It  appears  to  me  that,  under  the  present  practice, 
■whenever  it  can  be  shown  that  a  person  is  pro- 
ceeding vexatiously  in  not  paying  costs  which  he 
has  been  ordered  to  pay,  the  court  has  jurisdiction 
to  stay  proceedings.  This  rule  is,  I  think, 
applicable  in  all  the  divisions  of  the  court.  To  hold 
that  the  court  has  no  power  to  say  that  an  action 
shall  not  be  allowed  to  go  on  until  such  cosits  have 
been  paid  would  be  to  prevent  the  court  from 
stopping  vexatious  proceedings,  and  might  lead 
to  grievous  injustice.  The  merits  of  each  case 
must  be  looked  at,  and  here  the  consequences 
of  the  nonpayment  of  these  costs  might  be  verv 
serious.  Further  costs  might  be  incurred  which 
would  have  to  come  out  of  the  estate,  and  this 
would  be  a  considerable  hardship  upon  the  in- 
nocent beneficiaries.  The  order  of  North,  J.  was, 
in  my  opinion,  quite  right  in  ordering  further 
proceedings  to  be  stayed  until  these  costs  should 

P      '        Appeal  dimMMed,  with  eoeU. 
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Be  Mabtim  ;  TuKS  v.  Gilbxbt.  (a) 
Will — ConitrucHon — Oift  of  income  of  legaciea  for 
tnaintenance  and  education  of  legatees — Direction 
to  pay  legaciet  at  twenty -one — Vested  or  eontin- 
gent. 
A  testatrix,  who  died  in  1867,  by  her  will,  dated  in 
1865,  devised  and  bequeathed  her  real  estate  and 
the  residue  of  her  personal  estate  to  trustees  upon 
trust  for  sale  and  conversion,  and  after  payment 
of  her  debts,  ^c,  and  certain  legacies,  upon  trust 
to  divide  the  residue  of  the  income  of  her  personal 
estate  and  the  rents  of  her  real  estate  until  sold 
into  nine  equal  shares.     The  testatrix  disposed  of 
one  of  such  shares  in  the  following  manner;    As 
to  one  other  equal  ninth  part  or  share  of  such 

(a)  Bcported  ky  S.  A.  ScaATOHUT,  Eaq.,  Barrlater-at-Law. 


dividends,  rents,  and  interest,  upon  trust  to  pay  or 
apply  the  same  for  and  towards  the  maintenanee 
and  education  of  A.,  B.,  and  0. ;  and  as  and  when 
they  should  respectively  attain  the  ages  of  tvoewty' 
one  years,  upon  trust  to  pay  them  in  equal  shares 
one  equal  ninth  part  or  share  of  such  principal 
moneys,  and  the  dividends  and  interest  which 
might  accrue  due  thereon. 

A.  died  in  the  lifetime  of  the  testatrix.  B.  survived 
the  testatrix  but  died  under  the  age  of  twenty-one. 
G.  survived  the  testatrix  and  aUained  the  age  of 
twenty-one. 

Upon  the  question  whether  the  gift  to  B.  tea*  vested 
or  contingent : 

Held,  that  the  gift  was  contingent  and  not  vested; 
and  that,  therefore,  the  share  of  B.  Ic^ed  hy 
reason  of  his  death  under  the  age  of  twenty-one 
years. 

Elizabeth  Mab.tin,  spinster,  by  her  will,  dated  the 
17th  Jan.  1865,  after  making  a  specific  be(inest 
and  bequeathing  to  Bichardson  Heselton  Gilbert 
and  William  Sanderson  the  sum  of  5801.  upon  the 
trusts  therein  mentioned,  devised  and  bequeathed 
her  real  estate  and  the  residue  of  her  personal 
property  to  Bichardson  Heselton  Gilbert  and 
William  Sanderson  as  trustees,  upon  trust  to 
sell  and  convert  the  same  into  money;  and  she 
directed  her  trustees,  out  of  the  moneys  produced 
by  such  sale  and  conversion,  to  pay  her  funeral 
and  testamentary  expenses  and  debts  and  the 
befor»-mentioned  legacy,  and  to  invest  the  residue 
of  such  moneys  in  the  purchase  o£  stock  in  the 
Government  funds  or  parliamentary  stocks  of 
Great  Britain,  or  to  len  d  out  the  same  on  real 
securities  in  Great  Britain  or  upon  railway  deben- 
tures ;  and  the  testatrix  directed  her  trustees,  out 
of  the  income  of  suoh  investments,  to  pay  the 
weekly  sum  of  Us.  to  her  servant  Ann  Blackwall 
during  her  life,  and  to  divide  the  residue  of  such 
income  and  the  rents  of  her  real  estate  until  sold 
into  nine  eaual  shares  The  testatrix  disposed 
of  one  of  sucn  shares  in  the  following  manner :  As 
to  one  other  equal  ninth  part  or  share  of  such 
dividends,  rents,  and  interest,  upon  trust  to  pay 
or  apply  the  same  for  and  towards  the  mainte- 
nance and  education  of  Sarah,  John  Joseph,  and 
Phoebe  Elizabeth  Ulartin,  the  son  and  daughters 
of  the  testatrix's  deceased  nephew  William 
Martin;  and  as  and  when  they  should  respectively 
attain  the  ages  of  twenty-one  years,  upon  trust  to 
pa^  to  them  in  equal  shares  one  equal  ninth  part 
or  share  uf  the  principal  moneys  and  the  dividends 
and  interest  which  might  accrue  due  thereon. 

The  testatrix  appointed  Bichardson  Seselton 
Gilbert  and  William  Sanderson  executors  of  hei 
wiU. 

The  testatrix  died  on  the  7th  May  1867. 

Bichardson  Heselton  Gilbert  and  William 
Sanderson  sold  and  converted  into  money  the 
testatrix's  real  and  pergonal  estate,  and  out  of 
the  proceeds  thereof  they  paid  her  funeral  and 
testamentary  expenses,  and  debts,  and  provided 
for  the  legacy  of  5801.  bequeathed  by  her  will. 

William  Sanderson  subsequently  died,  and 
Bichardson  Heselton  Gilbert  was  then  the  sole 
trustee  of  the  will  of  the  testatrix. 

Bichardson  Heselton  Gilbert  having  committed 
certain  breaches  of  trust  as  trustee  of  the  will, 
it  was  necessary  that  he  should  be  removed  from 
the  further  execution  of  the  trusts  of  the  will. 

Accordingly  an  action  was  brought  by  Elizabeth 
igitized  by ' 
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Take  and  her  husband,  she  bein>;  entitled  to  the 
income  during  her  life  of  one-ninth  share  of  the 

gmeral  residuary  estate  of  the  testatrix,  against 
ichardson  Heselton  Gilbert,  and  also  against 
Mary  Wilford,  who  was  likewise  entitled  for  her 
life  to  one-ninth  share  of  such  estate. 

By  their  statement  of  claim,  delivered  on  the 
-  11th  Dec.  1882,  the  plaintiffs  claimed  to  have  the 
real  and  personal  estate  of  the  teptatriz  adminis- 
tered, and  the  trusts  of  her  will  carried  into 
execution,  and  for  that  purpose  to  have  all  proper 
accounts  taken  and  directions  given.  Also  tnat 
the  defendant  Richardson  Heselton  Gilbert  might 
be  removed  from  the  office  of  trustee,  and  tnat 
new  trustees  might  be  appointed. 

On  the  20th  Jan.  1883,  upon  motion  for  judg- 
ment in  the  default  of  the  defendants  in  deliver- 
ing a  defence,  the  court  ordered  that  the  defen- 
dant Richardson  Heselton  Gilbert  should  be 
removed  from  being  a  trustee  of  the  will,  and 
that  two  or  more  proper  persons  should  be 
appointed  trustees,  and  it  was  ordered  that 
certain  inquiries  should  be  made. 

Sy  the  chief  clerk's  certificate  it  was  certified 
(inter  alia)  that  Phcebe  Elizabeth  Martin  was 
living,  and  had  attained  the  age  of  twenty-one 
years,  and  was  the  wife  of  William  Winn ;  that 
Sarah  Martin  and  John  Joseph  Martin  died  before 
atlaining  the  age  of  twenty-one  years ;  and  that 
there  was  not  any  legal  personal  representative  of 
either  of  them. 

It  was  further  certified  that  Fhosbe  Elizabeth 
Winn  had  received  sums  of  money  in  respect  of 
her  share  in  the  capital  of  the  testatrix's  residouy 
estate  amounting  to  7612.  9a.  6d. 

On  the  27th  julv  1887  a  summons  was  taken 
out  on  the  part  of  the  plaintiffs  in  the  action, 
asking  that  an  order  might  be  made  in  the  action 
in  the  terms  of  the  minutes  of  order  thereto 
aimezed. 

The  question  arose  whether  the  share  of  John 
Joseph  Martin  was  vested  or  contingent ;  and 
whether  it  lapsed  by  reason  of  his  death  under 
the  age  of  twenty-one  years. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Kenyan  Parker,  for  the  plaintiffs,  referred  to 
Re  Athmon't  Truitt,  L.  Bep.  9  Eq.  99; 
Re  Parker ;  Barker  r.  Barker,  16  Ch.  Div.  4i,  46 ; 
Be  MorrU ;  Batter  v.  Atlomey-Oeneral,  52  L.  T.  Bep. 
N.  S.  840 ;  33  W.  B.  895 ;  W.  N.  1885,  p.  89. 

George  WiUiamton  and  Newion  Smart  for  other 
defendants. 

GeeU  Buetell  for  the  defendant  Phoebe  Elizabeth 
Winn. 

E.  A.  Oeare,  for  the  defendants,  the  trustees, 
referred  to 

Re  Sevan'*  Tnute,  56  L.  T.  Bep.  N.  S.  277 ;  34  Ch. 
Div.  716. 

Kenyan  Parker,  in  reply,  referred  to 
FoK  r.  fox.  It.  Bep.  19  Eq.  286. 

Ka.t,  J. — It  seems  to  me  clear  that  the  autho- 
rities on  this  subject  are  conflicting,  and  the 
question  arises  as  to  which  of  those  authorities  I 
ought  to  follow.  The  terms  of  the  gift  are  these : 
The  testatrix  devised  and  bequeathed  her  real 
estate,  and  the  residue  of  her  personal  estate,  to 
trustees,  upon  trust  for  sale  and  conversion,  and 
after  payment  of  her  debts,  &c.,  and  certain 
legacies,  upon  trust  to  divide  the  residue  of  the 
income  of  her  pergonal  estate  and  the  rents  of 


her  real  estate  until  sold  into  nine  eonal  shares. 
The  testatrix  disposed  of  one  of  sucn  shares  in 
the  following  manner:  "As  to  one  equal  ninth 
part  or  share  of  the  said  dividends,  rents,  and 
interest,  upon  trust  to  pay  and  apply  the  same 
for  and  towards  the  maintenance  and  eiducation  of 
Sarah,  John  Joseph,  and  Phoebe  Elizabeth  Martin, 
the  son  and  daughters  of  my  deceased  nephew, 
William  Martin ;    and  as  and  when  they  shall 
respectively  attain  the  ^es  of  twenty-one  years, 
upon  trust  to  pay  them  in  equal  shares  one  equal 
nuth  part  or  share  of  the  said  principal  mon^s 
and  the  dividends  and  interest  which  may  accrue 
due  thereon."    That  last  reference  to  dividends 
and  interest  must  of  course  mean  future  divi- 
dends  and  interest.     Sarah,  one  of  the  children  of 
the  testator's  nephew,  William  Martin,  died  in 
the  testatrix's  lifetime.    As  to  that  child  there 
can  therefore  be   no  queation.      She  of  course 
took  nothing.      John  Joseph  saryiyed  the  tes- 
tatrix, but  died  under  the  age  of  twenty-one 
years,  whilst  Phcebe  Elizabeth  lived  to  attain  the 
age  of  twenty-one  years.      First  of  all,  it  was 
argued  that  Phcebe  Elizabeth  takes  the  whole  of 
the  one-ninth  part.     I  see  no  ground  for  that 
argument.    It  is  clear  that  the  gift  to  the  persons 
named  was  to  them  as  tenants  in  common.  There 
is  nothing  to  make  it  a  gift  to  them  as  a  class. 
The  real  question  is  whether  each  of  their  shares 
was  vested  in  the  legatees  who  survived  the  tea- 
tatrix.    The  gift  itself  is  a  trust  to  pay  to  them 
in  equal  shares  one  equal  ninth  part  or  share  of 
the  principal  moneys,  and   the   dividends   and 
interest  which  may  accrue  due  thereon,  "  as  and 
when  they  shall  respectively  attain  the  ages  of 
twenty-one  years."     So  far,  it  cannot  be  doubted 
that  those  wordM,  standing  alone,  would  confer 
nothing  but  an  interest  contingent  upon  their 
attaining  twenty-one.      The  only  woitls  which 
would  vest  such  interests  are  those  relating  to  the 
gift  of  the  income  for  maintenance  which  mighb 
have  the  effect  of  vesting  the  shares.    Kow,  it  is 
to  be  observed  that  it  is  not  the  income  of  each 
particular  share,  but  one-ninth  of  the  income  of 
the  whole  estate,  which  is  to  be  applied  for  the 
maintenance  of  the  three  children ;  and  there  is 
no  direction  to  pay  them  each  a  separate  fund, 
but  one-ninth  of  the  whole  capital  is  to  be  appor- 
tioned among  them.    The  testatrix  may  have  con- 
sidered it  was  the  income  of    each    particular 
share  of  the  one-ninth  which  would  be  applied  for 
the  maintenance  of  each  child.  But  it  is  material 
whether  there  is  a  distinct  g^ft   of  income,  or 
whether  it  is  a  gift  of  the  income  of  the  particular 
legacy  or  share.    Here  the  testatrix  does  not  say 
the  income  of  the  particular  portion  of  the  one- 
ninth  share  is  to  be  so  applied  for  each.   The  rule 
clearly  established  by  anthoritr  is  this :  If  you 
find  a  gift  of  a  legacy  or  of  residue  to  A.,  and  the 
income  of  the  legacy  or  share  is  directed  to  be 
given  to  him  in  the  meantime  until  the  time  of 
payment  of  the  legacy  arrives,  that  vests  the  gift : 
{Hanson  y.  Qraham,  6  Yes.  239.)    It  is  not  so 
clear,  if  yon  find  a  mere  direction  to  apply  income 
for  maintenance ;  and  if  it  is  to  apply  the  whole, 
or  such  part  as  the  trustees  think  fit,  the  rule 
seems  settled  that  it  is  not  vested.    But,  in  the 
case  before  me,  it  is  not  a  gift  of  a  share  of 
residue  to  one  person  only,  and  of  the  income  of 
that  share  to  be  applied  for  his  maintenance.    It 
is  a  gift  of  the  income  of  one-ninth  of  the  whole 
resicrae  for  the  maintenance  of  three  persons,  and 
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when  each  attains  twentj-one  one-third  of  one- 
ninth  of  the  capital  of  the  residae  is  Kiven  to 
each  person.  That  is  not  so  clearly  a  gin  of  the 
income  of  the  particular  share  of  the  person  trho 
attains  twenty-one  to  him  as  wonld  suffice  to 
vest  the  shares,  within  the  authority  of  Hanson 
T.  Graham  {ubi  tup.).  Now,  how  do  the  autho- 
rities stand  P  In  PuUford  v.  HwKter  (3  Bro. 
G.  C.  415)  a  testator  devised  his  freehold  estates 
to  trustees  for  the  term  of  ninety-nine  years,  and 
subject  to  that  term,  as  to  one  undivided  moiety, 
during  the  life  of  Mary  Polsford.  one  of  the 
testator's  two  daughters,  to  pay  the  rents  and 
profits  to  her  for  her  separate  use,  with  remainder 
to  the  use  of  all  and  every  the  child  and  children 
of  Mary  Fnlaford,  equally  to  be  divided  between 
them,  if  more  than  one  share  and  share  alike, 
with  remainders  over.  The  trusts  of  the  term  of 
ninety-nine  years  were  declared  to  be  that  the 
trustees  should,  after  the  testator's  death  and 
during  the  lives  of  his  two  daughters  and  the 
survivor  of  them,  receive  and  take  out  of  the 
rents  and  profits  of  the  premises  comprised  in  the 
term  so  much  money  as  they  should  think  or  find 
necessvy  for  the  maintenance  and  education  of 
the  children  of  his  daughters  begotten  or  to  be 
b^otten,  and  pay  the  same  for  that  purpose  in 
such  manner,  snares,  and  proportions  as  they  in 
their  discretion  should  think  fit,  without  any 
regard  or  consideration  being  had  to  either  of 
his  daughters  having  more  children  than  the 
other  ot  them,  it  being  his  intention  that  his 
grandchildren  should  l>e  educated  out  of  the 
whole  rents  and  profits  to  such  an  extent  as  the 
trustees  should  think  fit,  before  any  division  should 
be  made  of  the  profits  between  his  daughters. 
The  question  was,  whether  the  shares  of  the 
children  vested.  It  was  argued  that  the  direc- 
tion for  maintenance  was  in  effect  equivalent  to 
a  gift  of  interest ;  and  that  the  giving  of  interest 
had  been  held  to  vest  a  legacy.  But  Thurlow, 
L.C.  thought  that,  however  it  misht  be  where 
interest  was  given,  yet  that  the  giving  mainte- 
nance was  a  different  case,  and  was  not  equiva- 
lent to  giving  interest.  That  decision  has  been 
observed  upon  in  subsequent  cases,  in  Fox  v. 
Fox  (L.  Rep.  19  £q.  286,  288,  290)  and  others. 
Bnt  before  I  oome  to  Fox  v.  Foa  there  is 
another  case  I  must  refer  to  of  WtU»on  v. 
Haye*  (5  My.  &  Cr.  125).  There,  according 
to  the  marginal  note  of  the  report,  the  testator 
directed  bis  executors  to  apply  252.  per  annum 
for  the  maintenance  of  his  natural  daughter 
till  she  attained  twenty-one  or  married,  when 
the  executors  were  directed  to  pay  to  her 
5002.  The  daughter  died  under  twenty-one  and 
nnmarried,  and  it  was  held  that  the  legacy  failed. 
In  giviiu;  judgment  Lord  Cottenham  (at  p.  138) 
said:  "It  is  well  known  that  a  legacy  which 
would,  upon  the  terms  of  the  gift,  be  contingent 
upon  the  legatee  attaining  a  certain  age,  may 
become  vested  by  a  gift  of  the  interest  in  the 
ifieantime,  whether  direct  or  in  the  form  of 
maintenance,  provided  it  be  of  the  whole  interest; 
which  clearly  marks  the  principle  that  it  is  the 
gift  of  the  whole  income  which  enects  the  vesting 
of  the  legacy."  The  learned  judge  then  refers  to 
the  opinion  of  Sir  W.  Grant  in  Hanson  v.  Qrdkaim 
(vhi  tuf.)  and  Leake  v.  BohirAon  (2  Mer.  368), 
recognised  by  Sir  J.  Leach  in  Vaiodry  v.  Qeddet 
(1  Buss.  &  My.  203,  208).  He  continues  thus : 
"  It  is,  therefore,  the  giving  the  interest  which 
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is  held  to  effect  the  vesting  of  the  legacy  and  not 
the  giving  maintenance;  out  when  maintenance 
is  given,  questions  arise  whether  it  is  a  distinct 
g^tt,  or  merely  a  direction  as  to  the  application 
of  the  interest ;  and  if  it  be  a  distinct  ^t,  it  has 
no  effect  nppn  the  question  of  the  vesting  of  the 
legacy."  Then  he  says  that  the  25!.  (wnich  he 
points  out  was  5  per  cent,  on  the  5001.  legacy,  but 
which  was  clearly  not  given  as  interest  on  that 
sum)  was  a  gift  distinct  from  the  legacy  itself, 
and  that  the  legacy  of  500!.  was  contingent. 
That  case  had  likewise  to  be  considered  by  the 
late  Master  of  the  Rolls  (Sir  (leorge  'd'essel)  in 
Fox  y.  Fox  {ubi  «wp.),  but  first  I  will  refer  to 
Be  Athmore's  Truttt  (L.  Bep.  9  Eq.  99).  In 
that  case  there  was  a  gift  to  the  testatrix's 
four  grandchildren,  with  a  gift  over  of  the 
share  of  an^  of  the  four  grandchildren  who 
should  die  m  the  lifetime  of  a  person  named 
leaving  issue  "  to  such  issue  on  tnelr  attaining 
the  age  of  twenty-one  respectively,  in  equal  shares 
and  proportions,  and  the  dividends  and  proceeds 
thereof  in  the  meantime  to  be  applied  in  or 
towards  their  maintenance  or  education."  One 
of  the  grandchildren  died  in  the  lifetime  leaving 
issue,  some  of  whom  died  under  twenty-one,  and 
the  question  was,  whether  the  shares  of  those 
issue  who  died  under  twenty-one  were  vested. 
There  was  what  might  be  read  as  a  distinct  gift  of 
the  share  of  each  grandchild  for  the  maintenance 
of  that  particular  grandchild,  and  it  was  held  on 
the  authority  of  Pvltfori  y.  Hunter  {ubi  eup.)  that 
the  shares  were  not  vested.  Then,  to  return  to 
Fox  y.  Fox  {uhi  tup.)  which  I  have  already  men- 
tioned. There  the  direction  to  the  testator's 
trustees  was  to  raise  a  sum  of  15,0001.,  and 
i^er  the  determination  of  certain  prior  life 
interests  given  to  T.  and  his  widow,  to  divide 
and  transfer  one-fifth  of  the  fund  to  and 
amongst  the  children  of  T.  e<ioally,  as  and  when 
they  should  respectively  attain  the  ace  of  twenty- 
five  years — so  far  that  case  was  identical  with 
the  present  one — applying  from  time  to  time  the 
income  of  the  presumptive  share  of  each  child, 
or  so  much  thereof  as  the  trastees  for  the  time 
being  might  think  fit,  to  and  for  his  and  her 
maintenance  and  education,  until  such  share 
should  become  payable.  TherA,'no  doubt,  lies  the 
distinction,  since  the  direction  is  to  apply  the 
whole  income  of  the  share  of  each  child.  But 
the  case  is  a  valuable  one,  because  it  con- 
tains the  criticism  of  Sir  G)«orge  Jessel  on 
the  cases,  including  Pulrford  v.  Hunter  {ubi  tup.) 
and  Be  Athmore't  Trusts  {uhi  tup.),  to  which  I 
have  referred.  -  The  learned  judge  says:  "In 
the  case  of  Be  Aihmore't  Truttt  {ubi  tup.) 
James,  L.J.  (when  Yioe-Chancellor)  held  that  a 
similar  gift  was  not  vested.  He  admitted  that 
his  first  impression  was  the  other  way,  but  he 
decided  as  he  did  on  the  authority  of  an  old  case 
(Pultford  V.  Hunter,  ubi  tup.)  I  cannot  help 
thinlong  there  is  some  mistake  in  the  report  of 
Pultford  V.  Hunter  {ubi  sup.).  The  observations 
in  the  judgment,  as  reported,  seem  to  me  to 
point,  not  to  a  gift  of  the  interest  for  mainte- 
nance, but  to  a  gift  of  maintenance  out  of  the 
interest,  which  is  not  in  accordance  with  the 
terms  of  the  will  as  given  in  the  report.  How- 
ever that  may  be|  it  seems  to  me  that  the  law  is 
clearly  laid  down  in  subsequent  authorities." 
Then  he  refers  to  Wation  y.  Jaayet  {tibi  tup.),  and 
quotes  Lord  Cottenham's   juc^^ent,   which   I 
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have  read,  and  continues :  "  If  that  be  the  law,  it 
is  very  difScnlt  to  support  the  decision  in  Me 
Ashmore's  Trusts  {ubi  «ep.)  I  agree  that  Re 
Ashmore's  Tnists  (itbi  aup.)  is  not  to  be  dis- 
tinguished from  Fulsford  t.  Hunter  (vhi  sup.)  as 
regards  the  terms  of  the  will,  but  I  do  not  find 
that  Lord  Loughborough  said  that  giving  the 
whole  of  the  income  for  maintenance  was  not 
equivalent  to  giving  interest.  The  report  says 
that  'the  Lord  Chancellor  thought  that,  how- 
ever it  might  be  where  interest  was  given,  ypt 
that  the  giving  maintenance  was  a  different  case, 
and  was  not  ecjuivalent  to  giving  interest.'  These 
observations,  if  correctly  reported  (which  I 
doubt),  seem  to  me  to  point  to  the  distinction 
taken  by  Lord  Cottenham  between  a  gift  of 
interest  to  be  applied  in  maintenance  and  a  g^ft 
of  maintenance  apart  from  interest ;  bat  if  this 
be  not  the  true  meaning  of  them,  then  I  think 
th^  are  overruled  by  what  Lord  Cottenham  said, 
and  by  the  current  of  modem  authorities." 
Then  he  refers  to  Waison  v.  Hayes  (uhi  sup.)  and 
Re  Hart's  Trusts  (3  De  G.  &  J.  195),  where  the 
testator  gave  real  estate  to  a  devisee  for  life,  with 
remainder  to  trustees  in  fee  in  trust  to  sell  and 
out  of  the  proceeds  to  pay  a  legacy  of  5001. 
when  the  legatee  should  attain  twenty-five,  and 
he  directed  that  the  legacy  should  carry  interest 
from  the  death  of  the  tentant  for  life,  to  be  paid 
towards  the  legatee's  maintenance  until  she 
attained  twenty-five.  The  legatee  survived  the 
tenant  for  life,  but  died  under  twenty-five,  and 
it  was  held  that  the  legacy  was  vested ;  and  in 
the  case  of  Foz  v.  Fox  (vM  sup.)  the  judgment 
ends  thus:  "Being  opposed  to  the  frittering 
away  of  general  rules,  and  thinking  that  such 
rules,  so  long  as  they  remain  rules,  ought 
to  be  followed,  I  hold  that  a  gift  contained 
in  a  direction  to  pay  and  divide  amongst 
a  class  at  a  specific  age,  followed  by  a  direc- 
tion to  apply  the  whole  income  for  mainte- 
nance in  the  meantime,  is  vested,  and  not 
the  less  so  because  there  is  a  discretion  conferred 
on  the  trustees  to  apply  less  than  the  whole  in- 
come for  that  purpose."  I  confess  I  feel  a  great 
difficulty  in  following  that  decision.  It  was  a  case 
in  which,  as  I  have  already  observed,  there  was  a 
gift  of  one-fifth  of  a  fund  to  and  among  the 
children  of  T.,  as  and  when  they  should  attain 
twenty-one,  applying  from  time  to  time  the  in- 
come of  the  presumptive  shares,  or  so  much  as 
the  trustees  might  think  fit,  to  and  for  his  and 
her  maintenance  and  education.  However,  there 
are  cases  which  come  very  closely  indeed  to  the 
ca.se  how  before  me,  and  one  of  them  is  the  case  of 
Be  Grimshaw's  Trusts  (11  Ch.  Div.  406),  before 
Hall,  V.C.  There  the  gift  was  of  a  sum  of  money 
to  trustees  npon  trust  for  tenants  for  life,  and, 
after  their  decease,  to  apply  the  income  thereof,  or. 
of  so  much  thereof  as  they  should  think  proper,  in 
the  maintenance,  education,  and  bringing  up  of 
their  child  or  children  daring  their  minorities, 
and  upon  their  attainment  to  the  age  of  twenty- 
one  years  to  pay  and  divide  the  principal  sum, 
with  the  accumulations  thereof,  unto  and  equally 
amongst  such  child  or  children  ;  and  the  learned 
judge  held  that  the  shares  of  the  children  did  not 
vest  till  they  attained  twenty-one,  and  observed 
upon  Fox  V.  Fox  (ubi  sv/p.)  and  distinguished  that 
case.  Again,  there  is  the  case  of  Bewar  v.  Brooke 
(14  Ch.  Div.  529),  where  tho  trust  was  "  for  all  his 
children  or  any   his  child  who  being  sons  or  i 


a  son  should  attain  twenty  •  five,  or  being 
daughters  or  a  daughter  ehoald  attain  twenty-one 
or  marry,  and  if  more  than  one  in  equal  shares, 
and  to  be  divided  and  paid  on  the  youngest  of  hia 
said  children  attaining  twenty-one,"  and  the 
trustees  were  empowered  to  apply  "  the  whole  or 
such  part  as  they  should  think  fit  of  the  annnal 
income  to  which  any  child  should  be  entitled  in 
expectancy  towards  the  maintenance  or  education 
of  such  child ; "  and  the  same  learned  judge 
(Hall,  Y.C.)  held  that  the  interests  under  the  will 
were  not  vested,  and  says,  "  As  to  Fox  v.  Fox  (ubi 
rwp.),  it  may  in  some  other  case  have  to  be  deter- 
mined whether  it  is  in  conflict  with  the  decision  of 
James,  L.J.  in  the  case  of  Be  Ashmore's  Trusts 
(ubi  sup.),  and,  if  so,  which  decision  is  to  be 
followed."  There  is  one  more  case  which  I  mast 
notice  of  J2eJlf orrif;  SaUerv.Attorney-Oeneral  (52 
L.  T.  Rep.  N.  S.  840;  33  W.  R.  896;  W.  N.  1885, 
p.  89),  where  the  gift  was  of  a  testatrix's  residuary 
real  and  personal  estate  to  a  tmstee  upon  trost  to 
convert  and  invest,  and  "  to  apply  the  income 
arising  therefrom  towards  the  maintenance  and 
education  of  her  two  children "  (naming  them) 
"  until  they  should  respectively  attain  the  age  of 
twenty-one  years,  and  then  to  divide  the  said  trust 
funds  equally  between  them  as  tenants  in  com- 
mon," and  the  learned  judge  (Bacon,  Y.C.)  held, 
that  the  child  who  died  under  twenty-one  did  not 
take  a  vested  interest  in  a  moiety  of  the  residuary 
estate  of  the  testatrix,  and  that,  therefore,  on  hia 
death  under  twenty-one  (he  beiug  illegitimate), 
the  Crown  was  not  entitled  to  the  moiety  as  bona 
vacantia,  but  ithai  there  was  a  lapse  as  to  the 
moiety,  and  the  next  of  kin  of  the  testatrix  were 
entitled  thereto.  I  consider  that  case  to  be  more 
consistent  with  the  current  of  authority  than 
Fox  V.  Fox  (ubi  sup.).  I  hold,  therefore,  that  the 
gift  is  not  vested  in  this  case,  and  as  to  both  the 
children  who  died  their  shares  lapsed.  There 
will  be  a  declaration  that  the  one- third  of  the  one- 
ninth  share  given  to  Sarah  Martin  and  John 
Joseph  Martin  respectively  failed.  [By  the 
minutes  as  passed,  the  court  declared  (inter  alia) 
that  the  gift  to  Sarah  Martin  of  one-third  of 
one-ninth  of  the  residne  of  the  real  and  personal 
estate  of  the  testatrix  lapsed  by  reason  of  the 
death  of  Sarah  Martin  in  the  lifetime  of  the 
testatrix ;  that  the  gift  to  John  Joseph  Martin 
of  one-third  of  one-ninth  of  the  residue  of  the 
testatrix's  real  and  personal  estate  failed  by  reason 
of  his  death  under  the  age  of  twenty-one  years; 
and  that,  it  appearing  that  the  snm  of  7612. 9g.  6d. 
certified  to  have  been  received  by  Phcebe  Eliza- 
beth Winn  in  respect  of  her  share  in  the  capital 
of  the  testatrix's  residuary  estate,  exceeded  the 
amount  of  her  share  in  such  capital,  any  of  the 
parties  were  to  be  at  liberty  to  apply  in  chambers 
as  to  takmg  proceedings  for  ascertaining  and 
recovering  the  amount  of  such  excess,  and  the 
application  of  what  (if  anything)  might  be 
recovered  in  respect  thereof,  and  as  to  the  costa 
of  Phoebe  Elizabeth  Winn.] 

Solicitors  for  the  plaintiffs,  Oeare  and  Son, 
agents  for  B.  Wake  and  Co.,  Sheffield. 

Solicitors  for  the  dofendants,  WUliamson,  HiM, 
and  Co. ;  Bel/rage  and  Oo. 
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Be  Drax  ;  Savile  «.  Yeatkait — Be  Disteict  Bahk  or  Lohdoh. 


[Chas.  Dit. 


Monday,  Aug.  1. 
(Before  Kat,  J.) 

B«  DbaZ  ;    SaYILB  ff.  YXATICAX.  (a) 

W%Ur—Constrrietio»—Legacie*  to  aU  ihe  "haiue- 

hold  servants  "  of  the  testator. 
A  U$tator  gave  to  each  of  his  "  hoiuehold  servant*  " 
who  shoiUd  have  been  in  hit  service  for  one  year 
preeioudy  to  hie  death  si»  montht'  wages,  free 
of  legacy  duty,  in  addition  to  the  wages  which 
might  be  then  due  to  him  or  her  resj^eetively. 
The  servants  who  were  and  had  been  in  the  service 
of  the  testator  for  one  year  previously   to  hi* 
death  were,  in  addition  to  maidservants  resident 
on  board  wages  in  the  mansion-house,  a  coach- 
man, who  resided  in  a   cottage  adjoining  the 
pleasure-grounds,  a  groom  who  occupied  a  room 
over  stables  in  the  park,  and  dose  to  the  mansion, 
and  another  groom  who  also  occupied  a  room 
over  the  stables.    All  of  them  were  onooard  wages. 
The  question  was,  what  persons  were  entitled  to 
participate  in  the  bequest  to  the  testator's  "  house- 
hold servants." 
Held,  that  household  servants  had  the  same  mean- 
ing   as  domestio  senia/nt»  ;     and  that,   on  the 
authority  of  O^le  v.  Morgan  (1  Be  O.  M.  4*  G. 
359),  the  gift  included  only  those  of  the  testator's 
servants    who    boarded  in  the   house  and  took 
their  meals  there. 
Held,  therefore,  that  tite  coachman  and  groom*  were 

not  incliided. 
John  S.  W.  S.  E.  Dbax  by  his  will,  dated  the 
18th  Aug.  1885,  gave  certain  legacies,  and  then 
gave  to  each  of  his  "household  servants,"  not 
otherwise  therein  named,  whether  at  Holneat 
Park,  Olantigh  Towers,  or  EUerton  Abbey,  who 
should  have  been  in  his  service  for  one  year  pre- 
viously to  his  death  six  months'  wages,  free  of 
legacy  dnty,  in  addition  to  the  wages  that  might  be 
then  due  to  him  or  her  respectively. 

In  the  case  of  one  of  the  testator's  three 
mansion-houses,  the  servants  who  were  and  had 
been  in  the  service  of  the  testator  for  one  year 
previously  to  his  death  were,  in  addition  to  maid- 
servants resident  on  board  wages  in  the  mansion- 
house,  a  coachman  who  resided  in  a  cottage 
adjoining  the  pleasure-grounds,  a  groom  who 
occupiea  a  room  over  stables  in  the  park  and 
close  to  the  mansion-house,  and  another  groom 
who  also  occupied  a  room  over  the  stables. 
All  of  them  were  on  board  wages. 
Doubts  having  arisen  as  to  what  was  the  proper 
interpretation  of  the  words  "  household  servants  " 
in  the  will,  an  originating  summons  was  taken 
out,  under  rule  3  of  Order  LV.  of  the  Bales  of  Court 
1883,  on  behalf  of  the  trustees  of  the  will,  asking 
(int«r  dUa)  what  persons  were  entitled  to  partioi- 
pate  in  the  bequest  to  the  testator's  household 
servants. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

O.  A.  Watson  for  the  plaintifCs. 
Waarrington  for  the  defendants. 
Kat,  J. — It  seems  to  me  that  in  this  case  I 
cannot  do  better  than  follow  Ogle  r.  Morgan  (1 
De  G.  M.  and  G.  359).  There  a  clear  and  simple 
rule  was  laid  down  by  Lord  Truro,  L.O.,  that 
"  for  the  purpose  of  ascertaining  in  what  sense 
the  testator  used  the  expression  '  domestic  estab- 
lishment,' it  is  important  to  distinguish  between 

(3)Bcported  bj'E.A.  SOATCBLST,  Eaq.,  Barrlster-at-LAW. 


a  servant  in  the  establishment  and  one  ont  of  the 
establishment,  between  what  is  called  an  indoor 

and  an  outdoor  servant The  word 

'  domestic '  was  introduced  for  the  purpose  of 
drawing  a  distinction  between  servants  who  were 
in  the  house  not  receiving  board  wages  and  ser- 
vants not  boarding  in  the  house  and  receiving 
proporlionably  higher  wages.  Otherwise  by  in- 
clnaing  an  outdoor  servant  on  board  wages  yon 
would  oe  giving  him  a  vast  deal  more  than  those 
servants  who  were  unquestionably  within  the 
scope  and  operation  of  the  testator's  bounty." 
In  the  present  case  there  are  no  words  in  the 
will  which,  as  context,  would  assist  me  in  the 
least  degree,  so  far  as  I  can  see.  The  words  are 
simply  tuese  :  "  I  give  to  each  of  my  household 
servants,  not  otherwise  herein  named,  whether  at 
Holnest  Park,  Olantigh  Towers,  or  Ellerton 
Abbey,  who  shall  have  been  in  my  service  tor 
one  year  previously  to  my  death  six  months' 
wages,  free  of  legacy  duty,  in  addition  to  the 
wages  that  may  be  then  due  to  him  or  her 
respectively."  I  cannot  see  that  any  distinction 
can  be  drawn  between  "  domestic  "  servants  and 
"  household  "  servants.  Consequently  I  think  I 
ought  to  follow  Ogl*  v.  Morgan,  and,  holding  that 
"  household  "  servants  has  the  same  meaning  as 
"  domestic  "  servants,  decide  that  the  testator's 
gift  only  applies  to  those  of  the  testator's  ser- 
vants who  formed  part  of  his  household — that  is 
to  say,  who  boarded  in  the  mansion-house  and 
took  their  meals  there  at  the  expense  of  the 
testator.  I  must  hold,  therefore,  that  the  coach- 
man and  grooms,  who  did  not  board  in  the  house, 
are  not  included  in  the  gift. 
Solicitor  for  all  parties,  Henry  E,  Brown. 


Saturday,  April  23. 

(Before  Nobth,  J.) 

Be  DisTBicT  Bamk  of  London,  (a) 

Company — Winding-up — Withdrawal  of  petiHon 
— Costs  of  persons  appearing. 

It  is  not  an  invariaMe  rule  that  a  petitioner  v>ith- 
drawing  his  petition  for  winding-up  a  company 
should  be  ordered  to  pay  the  costs  of  the  parties 
appearing. 

A  petition  was  presented  by  a  shareholder  for 
the  compulsory  winding-up  of  a  company.  It 
was  stcUed  in  the  petition  that  the  passing  of 
re*ol%ttion»  for  winding-up  the  company  volun- 
tarily was  in  contemplation,  and  that  in  the 
event  of  their  being  eturried  ihe  petitioner  would 
be  witting  to  withdraw  the  petition. 

Bhareholdeire  taking  oopie*  of  Gne  pe^ixon  were  in* 
formed  that,  if  euch  reeoUUion*  were  pasted,  and 
^  they  appeared  <it  the  hearing,  the  allowance  of 
their  eo*t*  toovld  be  opposed.  The  petition  stood 
over  unm  after  the  resolution*  for  voluntarily 
winding-up  ihe  eompany  toere  pa**ed  and  eon- 
firmed. 

Meld,  that,  under  ihe  eireumetanee*,  the  petitioner 
ehotdd  be  aUowed  to  withdraw  hi*  petition  with- 
out being  ordered  to  pay  the  east*  <f  shareholder* 
who  appeared. 

On  the  14th  Feb.  1887  a  petition  was  presented 

under  the  Companies  Acts  by  a  shareholder  for 

the  oompulsory  winding-up  of  the  District  Bank 

of  London. 

(a)  Btported  by  A.  J.  Spikoib,  Eaq.,  B«nlster-«U«ir. 
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Chan.  Div.] 


Cook  v.  Thb  Noeth  Mitbopolitah  Tbamtats  Compamt. 


[Q.B.  Dnr. 


The  petition  contained  the  following  state- 
ment: 

Tonr  petitioner  has  been  informed  and  belieTea  that 
the  direotors  are  about  to  call  a  meeting  with  a  view  to 
passing  reaolntiona  for  the  Tolnntary  liquidation  of  the 
company,  bnt  there  is  great  reason  to  fear  that,  in 
consequence  of  certain  internal  dissensions  which  in 
fact  eziat  amongst  the  members  of  the  company,  it  is 
quite  possible  that  the  board  will  fail  to  carry  such 
resolutions  by  the  requisite  majority,  notwithstanding 
that,  as  yonr  petitioner  is  informed  and  believes,  the 
greater  part  of  the  members  are  agreed  that  the  company 
ought  to  be  wound-up  either  voluntarily  or  by  the  court. 
Tonr  petitioner  has  presented  this  petition  in  the 
interest  and  for  the  protection  of  the  holders  of  the 
greater  portion  of  the  slwres  in  the  company,  and  at 
their  request,  and  in  the  event  of  resolutions  for  a  volun- 
tary liquidation  being  carried,  but  only  in  that  event, 
yonr  petitioner  will  be  willing,  subject  to  the  permission 
of  this  honourable  court,  to  withdraw  this  petition. 

A  meeting  of  the  Bhareholders  was  held  on  the 
1st  March,  and  resolutions  were  dnly  passed  for 
the  voluntary  winding-up  of  the  company.  These 
resolutions  were  duly  confirmed  at  a  second 
meeting  on  the  17th  March.  The  petition  was 
set  down  for  hearing  on  the  14th  March,  but  stood 
over  till  the  19th  Iforch  in  order  that  the  result 
of  the  meeting  of  the  17th  March  might  be 
ascertained.  Several  shareholders  took  copies  of 
the  petition,  but  were  informed  of  the  intention 
of  the  petitioner  to  withdraw  the  petition  in  case 
the  resolutions  for  a  voluntary  winding-up  were 
passed,  and  also  that  in  that  event,  if  they  appeared 
on  the  hearing,  any  claim  by  them  for  costs  wonld 
be  opposed. 

The  petition  now  came  on  for  hearing. 

P.  B.  Abraham,  for  the  petitioner,  asked  leave 
to  withdraw  the  petition,  and  submitted  that, 
under  the  circumstances  above  stated,  he  should 
not  be  ordered  to  pay  any  costs. 

WilU»  Bund,  for  the  company,  did  not  oppose 
the  application. 

H.  T.  Eve  for  shareholders  who  had  taken  a 
copy  of  the  petition. — The  practice  is  to  order  a 
petitioner  withdrawing  a  petition  to  pay  the  costs 
of  parties  appearing.  1  ask  in  the  alternative 
that  a  supervision  order  may  be  made. 

Napier  Higgins,  Q.C.  {am,ieu$  ourice)  referred  to 
Be  Home  ABSoeiation  Ai*vranee  Company  (24  L.  T. 
Rep.  N.  8.  613;  L.  Rep.  12  Eq.  69)  and  Buckley 
on  the-  Companies  Acts  (4th  edit.),  p.  201. 

NoBTH,  J. — I  do  not  understand  that  there  is 
any  absolute  rule  that  when  a  petitioner  for  a 
winding-up  order  dismisses  his  own  petition  it 
must  necessarily  be  dismissed  with  costs.  It 
will  no  doubt  as  a  general  rule  be  dismissed  with 
costs,  but  this  must  depend  upon  the  circum- 
stances of  the  case.  The  object  of  the  petition 
in  the  present  case  was  to  put  a  stop  to  dilatory 
proceedings  of  the  company,  and  to  protect  the 
assets.  Now  that  the  shareholders  have  resolved 
upon  a  voluntary  winding-up  the  petitioner  wishes 
to  be  allowed  to  withdraw  his  petition,  and  under 
the  circumstances  I  think  it  wdl  be  fair  to  allow 
him  to  do  so  without  ordering  him  to  pay  the 
costs  of  the  shareholders  who  appear.  I  do  not 
think  that  those  shareholders  are  entitled  to  a 
supervision  order  merely  to  enable  them  to  obtain 
payment  of  their  costs  out  of  the  assets. 

Solicitors  for  the  petitioner,  Farrer  and  Oo. 

Solicitors  for  the  company,  Wright  and  Wright. 

Solicitor  for  shareholders  appearing,  J.  8. 
Rubinstein. 


QUEEN'S   BENCH  DIVISION. 

Saturday,  March  26. 

(Before  Smith  and  Gbaitihav,  JJ.) 

Cook  v.  The  North  Metropolitan  Tkaxwats 

Company  (o) 

APPEAL  TROM  COUNir  COITST. 

Matter  and  servant — 'Employers'  LidbUHy  Act  1880 
(43  ^  44  Vict.  e.  42),  s.  8— Employers  and  Work- 
men Act  1875  (38  ^  39  Vict.  e.  90),  s.  10— 
"  Worlcman  " — "  Otherwise  engaged  in  manital 
labour  " — Driver  of  tramear. 

The  driver  of  a  tramear  is  not  a  "toorkman" 
toithin  the  meaniug  of  Employers  ^  Workman 
Act,  1875,  and  is  not  entitled  U>  bring  an  action 
against  his  employers  under  the  Employer*' 
LiabUity  Act,  1880. 

The  plaintiff,  who  was  a  driver  of  one  of  the 
defendants'  tramcars,  brought  an  action  in  the 
Bhoreditch  County  Court  under  the  Employers' 
LiabUity  Act  1880  (43  &  44  Vict.  c.  42),  to 
recover  damages  for  personal  injnries  he  had 
received  by  f  aUing  into  a  hole  in  the  floor  of  a 
shed  in  which  the  tramcars  were  kept. 

The  County  Court  judge  gave  judgment  for  the 
defendants  on  the  grounds  that  the  plaintiff  was 
not  a  person  to  whom  the  Employers  and  Work- 
men Act  1875  (38  &  39  Yict.  c.  90)  applied,  and 
therefore  he  could  not  bring  an  action  under  the 
Employers'  Liability  Act  1880  (43  &  44  Vict, 
c.  42).  The  plaintiff  appealed  to  the  Divisional 
Court. 

By  the  Employers'  Liability  Act  1880  (43 
&  44  Vict.  c.  42),  s.  10,  "  the  expression 
'  workman '  means  a  railway  servant,  and  any 
person  to  whom  the  Employers  and  Workmen 
Act  1875  applies." 

By  the  Employers  and  Workmen  Act  1875 
(37&38Vict.o.  90),  s.  10: 

la  this  Act,  the  expression  "  workman"  does  not 
include  a  domestic  or  menial  servant,  but,  save  as  afore- 
said, means  any  person  who,  being  a  labourer,  servant 
in  hnsbandry,  journeyman,  artificer,  handicraftsman, 
miner,  or  otherwise  engaged  in  manual  labour,  whether 
nnder  the  age  of  twenty-one  years  or  above  that  age, 
has  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  be  made  before  or  after 
the  passing  of  this  Act,  be  express  or  implied,  oral  or  in 
writing,  and  be  a  contract  of  service  or  a  oontraot 
personally  to  execute  any  work  or  labour. 

Orispe  for  the  plaintiff. — The  driver  of  a  tram- 
car  is  a  "  workman "  within  the  meaning  of 
sect.  10  of  the  Employers  and  Workmen  Act 
1876.  He  comes  within  the  words  "  or  otherwise 
engaged  in  manual  labour."  The  County  Court 
judge  decided  against  the  plaintiff  on  the 
authority  of  a  case  of  Morgan  v.  The  London 
Gerieral  Omnibus  Company  (12  Q.  B.  Div.  201 ; 
affirmed  in  C.A.,  13  Q.  B.  Div.  832)  where  it  vras 
held  that  an  omnibus  conductor  is  not  a  person 
to  whom  the  Employers  and  Workmen  Act  1875 
applies,  and  therefore  he  is  not  entitled  to  the 
benefit  of  the  Employers'  Liability  Act  1880; 
but  the  driver  of  a  tramear  has  very  different 
duties  to  perform  to  those  of  the  conductor  of  an 
omnibus.  Holding  the  reins,  using  the  whip,  and 
putting  on  the  break,  are  all  acts  of  manual 
labour.  If  his  hands  were  injured  he  could  not 
drive.  TaJcing  into  consideration  all  the  different 
duties  he  has  to  perform,  I  submit  that,  sub- 
stantially, he  is  "  engaged  in  manual  labour."  In 

(a)  B^pottad  b7  H.  D.  BOHSST,  Esq.,  Barristeivat^w. 
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the  case  of  B«g  v.  Woriley  (21  L.  J.  44,  M.O.)  it 
'was  held  that  a  bailifE  hired  to  take  charf^  of 
glebe  lands  at  a  yearly  salary  was  a  labourer, 
although  part  of  his  duties  coosisted  in  receiving 
moneys  and  accounting  for  them  to  his 
employer. 

B.  Vaughan  WiUiama  (OiU  with  him)  for  the 
defendants. — ^The  only  qaestion  in  the  case  of 
Beg.  V.  Wortley  (vhi  •up.)  was,  whether  payment 
by  salary  instead  of  wages  took  the  prisoner  out 
of  the  statute.  He  was  clearly  one  of  the 
persons  contemplated  by  the  statute.  Some 
umitation  must  be  put  upon  the  meaning  of  the 
words  "  manual  labour,"  and  that  is  to  l^  found 
in  the  judgments  delivered  in  the  Court  of 
Appeal  in  Morpan  v.  The  London  General  Omnibue 
Company  {ubi  tup.). 

Smith,  J. — ^The  question  here  is,  whether  the 
driver  of  atramcar  is  entitled  to  bring  an  action 
in  the  County  Court  under  the  Employers' 
Liabilitv  Act  1880,  that  is  to  say,  whether  he  is 
a  "  workman  "  within  the  meaning  of  the  10th 
section  of  the  Employers  and  Workmen  Act 
1875.  The  10th  section  of  this  Act  is  substan- 
tially made  part  of  the  Employers'  Liability  Act, 
and  that  Act  is  only  intended  to  apply  to  a 
limited  class  of  persons.  A  driver  is  clearly  not 
within  any  of  tne  terms  specifically  mentioned 
in  the  lOtn  section  of  the  Employers  and  Work- 
men Act;  bnt  it  is  said  that  he  is  a  person 
otherwise  engaged  in  manual  labour.  It  should 
be  noted  that  the  expression  nsed  is  not  manual 
work,  bat  manual  labonr,  because  many  occu- 
pations involve  the  former,  but  not  the  latter, 
such  as  telegraph  clerks  and  all  persons  engaged 
in  writing.  I  cannot  see  the  distinction  between 
driving  and  other  occupations  which  involve  no 
mannu  labour,  though  they  do  involve  manual 
work.  It  seems  to  me  that,  if  the  Legislature 
intended  to  include  persons  who  are  occupied 
like  the  driver  of  a  tramcar,  they  would  have 
used  the  word  coachman,  or  some  such  word, 
among  the  specific  instances  given  in  the  section ; 
bat  not  having  done  so  I  think  that  persons 
"otherwise  engaged  in  manual  labonr  only 
mean  persons  engaged  in  manual  labour 
iguedem  generie  with  that  specially  mentioned.  I 
agree  with  the  jnd^ent  of  the  Master  of  the 
Bolls  in  Morgan  v.  The  London  Oentral  Omnihui 
Company  {ubi  »vp.),  and  we  must  look  at  what  the 
real  substantial  ousiness  of  the  plaintiff  was.  In 
my  opinion  the  plaintiff  was  not  a  person  engaged 
in  manual  labour  within  the  meaning  of  the  Act, 
and  this  appeal  fails. 

Obavthah,  J. — I  am  of  the  same  opinion.  It  is 
very  difficult  in  some  cases  to  draw  the  line,  and 
say  when  a  man  is  or  when  he  is  not  engaged  in 
manual  labour ;  bnt  I  think  a  distinction  may  be 
drawn  between  those  whose  labour  is  continuous, 
and  requires  no  application  of  thought,  and  those 
whose  labonr  requires  the  application  of  a  certain 
amount  of  thought  and  skilL  The  plaintiff  was 
within  the  latter  class,  and  is  not  within  the 
provisions  of  the  Act.  Appeal  dirniieeed. 

Solicitor  for  the  plaintiff,  E.  J.  Ward. 
Solicitor  for  the  defendants,  H,  J,  Chdfray. 


JIfarcfc  11  and  30. 

(Before  Lord  Colkribgis,  C.J.,  Mathew,  Caa'e, 

and  Smith,  JJ.) 

Bsa.  V.  Cumins  ahd  othebs.  (a) 

Navy— Naval  Bueipline  Act  1866  (29  ^  30  Viet. 
c.  109) — Desertion — Bight  of  officer  to  resign 
eommiiiion — Leaving  ship  without  resignation 
having  been  accepted — Adnmralty  Begtilationr, 
160 — Arrest  of  officer  without  waiTant. 

When  a  commissioned  officer  accepts  an  appoint- 
ment to  serve  in  one  of  Her  Majesty's  sli'.ps  in 
commission,  and  enters  upon  the  performance  of 
hie  duties,  he  subjects  himself  to  the  provisions  of 
the  Navy  Bitcipline  Act  1866,  and  cannot  at 
his  oum  will  and  pleasure  resign  his  appoint- 
ment, and  may  be  tried  by  court-martial  for  any 
of  the  offences  specified  in  the  Act. 

Qucere,  whether  ike  mere  acceptance  of  a  commission 
would  of  itself  and  under  all  eircumstanees 
suffice  to  bring  an  offiicer  within  the  jurisdiction 
of  a  court-martial  for  refuting  to  enter  upon  any 
particular  service. 

A  naval  officer  "subject  to  the  Navy  Discipline 
Ad  1866,"  within  the  meaning  of  sect.  51,  may 
arrest  an  offender  against  the  Act  withoui  a 
warrant. 

The  Admiralty  refitted  leave  to  an  officer  of 
one  of  Her  Majesty's  shipt  in  eommitiion, 
to  retire  from  the  service,  and  thereupon 
the  officer,  having  obtained  permission  to 
go  on  shore  when  the  ship  wat  at  Simont 
Bay  in  South  Africa,  wrote  a  letter  to  hit 
captain,  informing  him  that  he  retired  from  the 
service,  in  accordance  with  the  conditions  laid 
down  in  article  160  oftke  Admiralty  Begulations 
and  relumed  hu  commission.  The  officer  then 
returned  to  England  in  a  mail  steamer,  and 
upon  his  arrival  at  Plymouth  he  was  arretted 
arid  taken  on  board  the  flagship  to  await  his 
trial  by  court-martial  for  desertion. 

Held,  that  he  had  no  right  to  resign  unthout  leave, 
and  that  he  was  liable  to  be  tried  by  court-martial 
under  the  Naval  Discipline  Act,  1866. 

This  was  a  rule  calling  upon  William  H.  Cuming, 
captain  of  the  flagship  Boyal  Adelaide,  and  the 
jfaster-at-arms,  to  snow  cause  why  a  writ  of 
habeas  corpus  shonld  not  issne  directed  to  them 
to  bring  up  Edward  Brace  Tnrvillfi  Hall,  in  order 
that  he  might  be  discharged  from  their  custody. 
Lieutenant  Hall  had  been  arrested  on  a  charge 
of  desertion,  and  was  in  custody  on  board  the 
flagship  at  Plymouth,  awaiting  his  trial  by 
court-martial  under  the  19th  section  of  the  Kaval 
Discipline  Act  1866  (29  &  30  Vict.  c.  109).  In 
1886  Lieutenant  Hall  had  been  appointed  to  Her 
Majesty's  ship  Orontes,  which  was  under  orders 
to  sail  on  Oct.  6,  1886,  for  a  cruise  in  the 
sonthem  seas,  which  was  expected  to  terminate 
on  April  27, 1887. 

In  Sept.  1886,  Lieutenant  Hall  applied  for 
an  appointment  in  the  London  Salvage  Corps, 
and  Having  ascertained  that  the  appointment 
would  not  he  made  until  Oct.  15,  whicn  was  nine 
days  after  the  date  fixed  for  the  sailing  of  the 
Orontes,  he  wrote  to  the  Secretary  of  the  Ad- 
miralty, asking  to  be  placed  on  the  retired  list  of 
his  rank,  or,  in  the  event  of  that  being  refused,  to 
be  allowed  to  resign  his  commission  as  a  lieu- 
tenant in   the   Boyal   Navy ;  this   letter  ho  left 
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with  his  agents  in  England  with  instructions  for 
them  to  forward  it  to  the  Admiralty  in  case  he 
should  be  successful  in  obtaining  the  appoint- 
ment. He  was  selected  by  the  committee  of  the 
London  Salvage  Corps,  and  thereupon  his  agents 
forwarded  the  letter  to  the  Admiralty,  to  which 
a  reply  was  sent  on  the  3rd  Nov.,  stating  that 
y  the  request  contained  in  the  letter  could  not  be 
complied  with.  On  the  13th  Nov.,  at  Gibraltar, 
Lieutenant  Hall  received  a  letter  from  the  Com- 
mittee of  the  London  Salvage  Corps,  informing 
him  of  his  appointment,  and  stating  that,  as  they 
understood  tne  Orornie*  woold  return  to  England 
in  April,  they  expected  him  to  take  np  his  daties 
at  that  time. 

On  the  17th  Not,  information  reached  the 
Orontes  by  telegram  that  her  cruise  was  to  be 
extended,  so  that  she  would  not  return  to  England 
until  July  1887,  and  thereupon  Lieutenant  Hall 
forwarded  to  the  Admiralty  through  his  com- 
manding officer  a  telegram  requesting  leave  to 
retire,  which  request  was  refused. 

On  the  1st  Feb.  1887,  when  the  Orontes  was  at 
Simons  Bay  in  South  Africa,  Lieutenant  Hall 
obtained  permission  from  his  captain  to  go  to 
Cape  Town  until  the  following  afternoon,  and  at 
4  p.m.  the  next  day  he  left  Table  Bay  for 
Plymouth  in  the  mail  steamer  OrantuUy  Gastle, 
but  before  leaving  he  wrote  a  letter  to  his  captain 
in  the  following  terms : 

I  have  the  honour  to  inform  yoa  that,  in  aocordance 
with  the  oonditiona  laid  down  in  artiole  160  of  the 
Admiralty  Begrnlations,  I  retire  from  the  serrioe,  and 
I  beg  to  hand  yon  my  oommiggion. 

The  commission  was  inclosed  in  the  letter.  On 
the  arrival  of  the  OrantuUy  Cattle  at  Plymouth, 
Lieutenant  Hall  was  arrested  by  a  naval  officer, 
without  a  warrant.  Article  160  of  the  Admiralty 
Begulations  1879  is  as  follows : 

U  any  officer  ahall  retire  from  his  employment 
without  the  sanction  of  the  Admiral^,  except  on  good 
and  snfficient  reasons,  to  be  jnd^d  of  by  the  Ad- 
miraltj],  or  shall  refnse  or  avoid  aemce,  if  found  capable 
of  serving,  he  shall  not  be  allowed  to  leoeive  half-pay, 
and  his  name  shall  be  removed  from  the  list  of  officers  of 
the  Boyal  Navy. 

By  the  Naval  Discipline  Act  1866  (29  i;  30 
Vict.  c.  109)  it  is  provided  as  follows : 

8eot.  19.  liVery  person  sabjeot  to  this  Aot  who 
shall  absent  tii»n«alf  from  his  ship,  or  from  the  place 
where  his  dnty  re(taireg  him  to  be,  with  am  intention  of 
not  returning  to  snch  ship  or  place,  or  who  shall  at  any 
time  and  nnder  any  circnmstanceg,  when  absent  from 
his  ship  or  place  of  dnty,  do  any  act  which  shows  that 
he  hag  an  intention  of  not  retiuning  to  anch  ship  or 
place,  ghall  be  deemed  to  have  deserted,  and  shall  be 
pnnidied  accordingly,  that  is  to  say : 

(1.)  If  he  has  deserted  to  tiie  enemy,  he  shall  be 
punished  with  death,  or  sneh  other  punishment  as  is 
hereinafter  mentioned. 

(2.)  If  he  has  deserted  nnder  any  other  oirornnstaneee, 
he  shall  be  punished  with  penal  servitude,  or  snoh  other 
punishment  as  is  hereinaner  mentioned;  and  in  every 
snch  case  he  shall  forfeit  all  pay,  head  money,  bonnty, 
salvage,  prise  money,  and  alfowanoes  that  have  been 
earned  by  him,  and  all  annuities,  pensions,  gratuities, 
medals,  and  deooratiomsthat  may  have  been  granted  to 
him,  and  also  all  olothes  and  eflaots  which  he  mi^  have 
left  on  board  the  ship,  or  at  the  plaoe  from  whi<di  he  has 
deserted,,  unless  the  izibnnal  by  wUch  he  is  tried  or  the 
Admiral^  ihall  otherwise  direct. 

Scot.  86.  In  the  constmotion  of  this  Act,  unless 
there  be  something  in  the  context  or  snbject-matter 
repugnant  to  or  inconsistent  with,  snch  oonstmction 

'  Officer '  ghall  mean  an  officer  belonging 

to  one  of  Her  liajosiy'a  ghipg,  and  ghall  include  a 
snbordinate  and  a  warrant  officer,  but  shall  not  extend 
to  petty  and  non-commiaslon«d  oflleexs. 


Seot.  87.  Every  person  in  or  belonging  to  Her 
Majesty's  navy,  and  borne  on  the  books  oi  anyone  of 
Her  Majesty's  ships  in  commission,  shall  be  subjeot  to 
this  Act,  and  all  pergons  hereby  made  liable  thereto 
shall  be  liable  and  punishable  under  the  provisions  of 
this  Aot. 

Seot.  SO.    Every  officer  in  command  of   a  fleet   or 

anadron  of  Her  Majesty's  ships,  or  of  one  of  Her 
kjesty's  ships,  or  the  senior  officer  present  at  any 
port,  may,  by  warrant  under  his  hand,  authorise  any 
person  to  arrest  any  offender  subjeot  to  this  Act  for  any 
offence  against  this  Act  mentioned  in  such  warrant ;  and 
any  snob  warrant  may  include  tiie  names  of  mor« 
persons  than  one  in  respect  of  several  offences  of  the 
same  nature;  and  any  person  named  in  any  snch 
warrant  may  forthwith,  on  his  apprehension,  if  the 
warrant  so  directs,  be  ta^ken  on  board  the  ship  to  whioh 
he  belongs,  or  some  other  of  Her  Majesty's  ships,  and 
any  person  so  authorised  may  use  force,  if  necessary, 
for  the  purpose  of  effecting  snch  apprehension,  towards 
any  person  subjeot  to  this  Act. 

A.  Staveley  Hill,  Q.C.  (Judge-Advocate  of  the 
Fleet)  and  A.  T.  Lawrence  showed  cause  against 
the  rule. — ^The  sole  question  is,  whether  when 
Lieutenant  Hall  left  he  was  in  the  naval  service 
of  the  Crown,  and  upon  the  facts  it  is  quite  clear 
that  he  was.  His  name  was  "  borne  on  the  books 
of  one  of  Her  Majesty's  ships  in  commission,"  and 
therefore  he  was  subject  to  the  Naval  Discipline 
Act  1866,  and  he  had  been  gaUty  of  desertion. 
There  could  be  no  doubt  that  Lieutenant  Hall 
left  the  Orontat  under  circnmstances  that  plainly 
showed  he  had  no  intention  of  returning.  It 
cannot  be  contended  that  an  officer  can  at  any 
moment,  and  however  inconvenient  or  prejudi- 
cial to  the  service,  throw  up  his  commission  and 
leave  his  ship.  It  was  a  matter  of  vital  import- 
ance to  the  State,  because,  if  this  could  be  done 
by  one  officer,  it  mic^ht  be  done  by  any  number 
at  the  same  time,  and  the  State  might  be  left 
defenceless.  No  warrant  is  necessary  to  enable 
a  superior  officer  to  arrtet  his  inferior  officer  on 
a  charge  of  desertion.  Lieutenant  Hall  was 
arrested  by  order  of  the  Lords  Commissioners  of 
the  Admiralty. 

Sir  Henry  James,  Q.C.  {Charlee,  Q.C.  and 
B.  H.  Simondt  with  him)  in  snpport  of  the  rule. 
— ^The  case  has  been  argued  over  rather  narrow 
grounds.  Leave  to  retire  had  been  refused  to 
Lieutenant  Hall,  and  he  would  have  lost  the 
appointment  he  had  obtained  if  he  had  remained 
on  board  the  Orontes.  I  believe  the  question  has 
never  arisen  before,  because  leave  to  resign  has 
never  been  refused.  My  first  contention  is,  that 
under  all  circumstances  an  officer  in  the  navy  has 
a  right  to  resign ;  secondly,  if  he  has  not  a  right 
nnder  all  circumstances,  he  has  under  certain 
circumstances;  and  thirdly,  such  circumstances 
have  arisen  in  this  case.  The  160th  article  of 
the  Admiralty  Beg^lations  provides  that  if  an 
officer  retiree  without  the  sanction  of  the  Ad- 
miraltv  he  shall  not  be  allowed  to  receive  half -paj, 
and  tnat,  I  submit,  contemplates  his  right  to 
resign  without  leave  if  he  chooses  to  forfeit  half* 
pay  allowance.  If  the  contention  on  the  part  of 
the  Crown  is  right,  an  officer  may  be  compelled 
to  remain  in  the  service,  or  servitude,  of  the 
Crown  for  life ;  the  claim  of  the  Grown  is  therefore 
for  life  service.  [Skith,  J. — Only  so  long  as  his 
name  remains  on  the  ship's  books.]  But  the 
Crown  can  keep  his  name  on  the  books.  I  also 
contend  that  this  arrest  was  illegal  because 
Lieutenant  Hall  was  arrested  without  a  warrant : 
(29&30Vict.c.  109,8.  60.) 

(Cvr.  adv.  vuU. 
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March  30. — ^The  judgment  of  the  Court  (Lord 
Coleridge,  C.J.,  Mathew,  Caye,  and  Smith  JJ.) 
was  delivered  by 

Smith,  J.  —  His  Lordship  stated  the  facts, 
and  continued  : — The  question  raised  for  our 
determination  is  one  of  great,  importance,  viz. 
whether  a  commissioned  officer  in  the  Boyal 
Kavy,  who  has  accepted  an  appointment  to  serre 
on  board  one  of  Her  Majesty  s  ships,  is  entitled, 
without  permission  from  the  Admiralty,  to  resign 
his  commission  and  leave  his  ship.  The  Jadge- 
Advocate  of  the  Fleet,  who  showed  cause  against 
the  rule,  contended  that  the  officer's  commission 
bound  him  to  serve  in  the  navy  so  long  as  he 
remained  fit  to  perform  his  duty  and  the  State 
required  his  services.  On  the  other  hand,  it  was 
contended  for  the  applicant  that  the  commission 
might  be  resigned  at  any  time,  like  an  ordinary 
mandate  to  one  required  to  act  as  an  agent,  and 
that  the  Crown  had  no  right  in  time  of  peace  to 
control  the  liberty  of  the  subject,  or  insist  upon 
the  performance  of  duties  from  which  the  officer 
desired  to  escape.  We  are  unable  to  agree  with 
either  contention.  The  cases  of  Parker  v.  Lord 
Clive  (4  Burr.  2419),  and  Veriue  v.  Lord  Clive 
(4  Burr.  2472)  would  seem  to  contain  a  complete 
condemnation  of  both  propositions.  Lord  Mans- 
field, in  delivering  the  considered  judgment  of 
the  Court,  said  (4  Burr.  2422^ :  "  Upon  the 
general  abstract  question  we  are  all  of  opinion 
that  a  military  officer  in  the  service  of  the  East 
India  Company  has  not  a  right  to  resign  his  com- 
mission at  all  times  [and  under  any  circumstances 
whatsoever  whenever  he  pleases ; "  and  d  fortiori 
we  would  add,  an  officer  holding  a  commission  in 
Her  Majesty's  navy.  But  the  learned  counsel 
for  Lieutenant  Hall  presented  an  alternative  view 
of  the  matter,  and  insisted  that,  even  though  the 
commission  could  not  be  resigned  under  all  cir- 
cumstances, and  at  the  pleasure  of  the  officer, 
still  his  obligation  went  no  further  than  to  bind 
him  to  serve  for  a  reasonable  time  and  upon 
reasonable  terms,  and  thus  that  he  was  free,  upon 
due  notice,  and  for  such  causes  and  under  such 
circumstances  as  existed  in  this  case,  to  leave  his 
ship  and  surrender  his  commission.  The  cases 
relied  upon  in  support  of  this  view  were  Parker 
V.  Lord  CUoe  (4  Burr.  2419),  and  Vertue  v.  Lmrd 
Olive  (4  Burr.  2472),  above  mentioned.  These 
were  actions  in  which  officers  of  the  East  India 
Company  sought  to  recover  damages  for  having 
been  wrongfully  arrested  and  brought  to  court- 
martial  upon  a  charge  of  having  thrown  up 
their  ooiumissionB  whifo  on  active  service  in  the 
Company's  army.  The  court  was  called  upon  to 
determine  what  was  the  nature  of  the  engage- 
ment between  the  Company  and  their  officers,  and 
would  seem  to  have  rightly  come  to  the  conclu- 
sion that  their  acceptance  of  their  commissions, 
imposed  upon  [them  the  obligation  to  serve  as 
omcers  in  the  Indian  army  in ,  a  reasonable 
manner,  eo  as  not  to  defeat  the  purpose  of  their 
employment,  and  to  submit  themselves  to  the 
orobary  military  tribunal  for  uny  alleged  breach 
of  discipline.  In  each  case  the  con]:t-martial  had 
acquitted  the  officer.  In  the  actions  for  false 
imprisonment  the  question  whether  the  plaintiffs 
had  been  guiltj^  of  a  breach  of  duty  was  treated 
as  one  for  the  jury;  and,  upon  a  finding. against 
the  plaintiffs,  the  judgment  was  entered  in  each 
case  for  the  defendants.  These  authorities  have 
no  direct  bearing  upon  this  application.    It  is  not 


necessary  to  deal  with  the  case  of  Lieutenant 
Hall  upon  any  suggestion  of  an  express  or  implied, 
contract    between  him   and    the    Crown.      Hia 
position  seems  clearly  defined  by  the  terms  of 
the  Naval  Discipline  Act  1866  (29  &  30  Vict, 
c.  109).    Sect.  19  provides  that  "  Every  person 
subject  to  this  Act  who  shall  absent  himself  from 
his  ship  or  from  the  place  where  his  duty  requires 
him  to  be  with  an  intention  of  not  returning  to 
such  ship  or  place,  or  who  shall  at  any  time  and 
under  any  circumstances,  when  absent  from  his 
ship  or  place  of  duty  do  any  act  which  shows  that 
he  has  an  intention  of  not  returning  to  such  ship 
or  place,  shall  be  deemed  to  have  deserted,  and 
shall  be  punished  accordingly."    Sect.  86  defines 
the  word  "  officer  "  to  mean  "  an  officer  belonging 
to  one  of  Her  Majesty's  ships ;  "  and  sect  87  de- 
scribes the  persons   liable   to  the  Act :  "  Every 
person    in  or  belonging  to  Her  Majesty's  navy, 
and  borne  on  the    books    of  any    one  of   Her 
Majesty's  ships  in  commission,  shall  be  subject  to 
this  Act."    Lieutenant  Hall  seems  to  us,  at  tho 
time  when  he  left  tho  ship,  without  ai  y  intention 
to  return,  to  come  clearly  within  these  sections. 
He  was  an  officer  of  the  Orontet,  whose  name  was 
borne  on  the  ship's  books  while  the  ship  was  in 
commission.    But  it  was  said  that  when  he  left 
for  England  ho  was  not  a  person  in  or  belonging 
to  Her  Majesty's  navy  within  sect.  87,  because  be 
had  sent  his  commission  to  his  captain,  and  it 
was  urged  that  every  section  of  the  Act  which  in 
terms  applies  to  "  persons  subject  to  the  Act," 
must  be  read  as  applying  only  to  those  who  ha^ 
not  so  resigned  their  commissions.    If  this  were 
so,  every  officer  of  one  of  the  Queen's  ships  might 
with  impunity  abandon    the   ship   whenever  he 
pleased.     It  is  obvious  that  such  a  construction 
would  be  fatal  to  the  spirit  and  object  of  the  Act. 
It   Was   further    contended    that    the    persons 
"  liable  to  the  Act "  did  not  include  those  officers 
who  after  reasonable  notice  and  under  reasonable 
circumstances  had  resigned  their  commissions,, 
and  that  the  Act,  as  regards  such  persons,  was 
imperative.    But  this  mode  of  interpreting  the 
statute  would  lead  to  the  consequence  that  it 
would  be  always  a  matter  of  doubt  whether  an 
officer  who  had  gone  through  the  form  of  resign- 
ing his  commission  was  still  in  the  navy  or  not. 
If  his  reasons  were  sufficient,  and  he  was  entitled 
to  leave  the  service,  he  would  not  be  in  the  navy.; 
if  he  were  not  in  a  position  to  resign  hia  commis- 
sion he  would  still  be  an  officer.    His  superior 
officer  would  have  no  means  of  j  ndging  as  to  the 
sufficiency  of  the  grounds  upon  which  he  claimed 
to  resign.    If  the  officer  were  right,  he  would  be 
entitled  to  resist  his  detention  by  force,  or  to 
bring  an  action  subsequently  for  false  imprison- 
ment.   And  so,  if  he  were  brought'  to  a  court- , 
martial  and  imprisoned,  he  might  in  an  action 
against  the  officers  of  the  court  question  their 
jurisdiction,  and  submit  to  the  jury  that  when 
placed  under  arrest  he    had   ceased  to    be  an 
officer  in  the  navy.    The  difficulty  and  confusion 
that  this  mode  of  interpretation  would  give  rise 
to  may  be  illustrated  by  reference  to  the  sections 
of  the  Act   with    respect    to  neglect  of  duty, 
mutiny,  and  insubordination.  An  officer  on  board 
one  of  Her  Majesty's  ships  in  commission  might 
be    guilty   of   the  misconduct  at  which    those 
sections  are  aimed,  and  be  free  from  punishment, 
if  he  could  afterwards  satisfy  a  jury  that  at  the 
time  when  he  was  alleged  to  lia^'doiwyffoug  he 
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had  taken  all  reasonable  steps  for  resigning  his 
oomniission.  Beference  was  made  to  article  160 
of  the  Admiralty  Begnlations  of  1879,  under 
which  Lieutenant  HaU  had  acted.  The  regula- 
tion is  in  the  following  terms  :  "  If  any  officer 
■hall  retire  from  his  employment  without  the 
sanction  of  the  Admiralty,  except  on  good  and 
sufficient  reasons,  to  be  jud^d  of  by  the  Ad- 
miralty, or  shall  refuse  or  avoid  service,  if  found 
capable  of  servine,  he  shall  not  be  allowed  to 
receive  half-pay,  and  his  name  shall  be  removed 
from  the  list  of  officers  of  the  Eoyal  Navy."  The 
learned  counsel  for  Lieutenant  Hall  did  not  rely 
upon  this  regulation  as  a  justification  of  or 
authority  for  the  resignation  of  Lieutenant  Hall, 
but  pointed  to  it  in  support  of  his  contention  as 
to  the  meaning  of  the  statute.  We  are  clearly  of 
opinion  that  the  regulation  must  be  construed 
with  the  statute,  and  that  it  was  not  intended  to 
control  its  operation.  The  regulation  points  out 
what  may  follow  upon  an  officer  resigning  his 
commission  without  such  sufficient  cause  as  shall 
satisfy  the  Admiralty,  or  where  he  refuses 
employment  offered  him  by  the  Admiralty,  and 
his  doing  so  is  not  otherwise  punishable.  It  is 
not  necessary  for  us  to  decide  the  very  grave 
question  whether  the  mere  acceptance  of  a  com- 
mission would  of  itself  and  under  all  circnm- 
Ltances  suffice  to  bring  an  officer  within  the 
jnrisdiction  of  a  court-martial  for  refusing  to 
enter  upon  any  particular  service.  Some  ot  us, 
as  at  present  advised,  are  of  opinion  with  Yates,  J., 
in  the  case  cited  (Vertae  v.  Lord  Clive,  4  Burr. 

E.  2477),  that  it  would  not.  We  leave  the  question, 
owever,  distinctly  open  to  be  argued  and  decided 
if  in  any  case  hereafter  it  should  be  necessary  to 
decide  iit.  But  we  are  clearly  of  opinion  that, 
when  a  commissioned  officer  accepts  an  appoint- 
ment to  serve  in  one  of  Her  Majesty's  ships  in 
commission,  and  ent-ers  upon  the  performance  of 
his  duties,  he  subjects  himself  to  the  provisions 
of  the  Navy  Discipline  Act,  and  at  his  own  will 
and  pleasure  cannot  resign  his  appointment,  and 
may  be  tried  by  court-martial  for  any  of  the 
offences  specified  in  the  Act.  We  were  urged  to 
depart  from  the  plain  meaning  of  the  statute 
because  of  the  consequences  which  it  was  said 
would  otherwise  result.  It  was  argued  that,  if 
the  Act  applied  to  everyone  in  the  Boyal  Navy 
whose  name  was  borne  on  the  books  of  one  of  Her 
Majesty's  ships  in  commission,  the  result  would 
be  that  the  Lords  of  the  Admiralty  might  imposo 
upon  an  officer  perpetual  servitude,  by  directing 
his  name  for  life  to  remain  on  th<)  ship's  books. 
But  this  difficult  seems  to  us  remote  and  far- 
fetched. The  Legislature  cannot  have  con- 
templated a  proceeding  so  unreasonable  and 
entirely  unlikely  to  be  adopted.  We  are  not 
disposed,  in  order  to  escape  from  a  peril  so  remote 
and  improbable,  to  adopt  an  interpretation  which 
would  entail  the  consequences  above  pointed  out, 
{.«.,  of  Her  Majesty's  ships  in  commission  being 
left  nnofficerea  and  uncommanded,  at  the  sole 
will  and  pleasure  of  the  officers.  A  further  point 
was  made  by  Sir  Henry  James  for  Lieutenant 
Hall,  that  the  arrest  of  Lieutenant  Hall  on  board 
the  Qrantiilly-  Oattle  was  illegal.  According  to 
Lieutenant  Hall's  affidavit,  which  lb  not  con- 
tradicted, he  was  arrested  by  a  naval  officer,  who 
exhibited  no  warrant,  and  who,  it  must  be  taken, 
had  none.  By  sect.  50  of  the  Naval  Discipline  Act 
1866,  "*rtry  officer  in  comnand  of  a  fleet  or 


squadron  of  Her  Majesty's  ships,  or  one  of  Hw 
Majesty's  ships,  or  the  senior  officer  present  at  a 
port,  may,  by  warrant  under  his  hand,  authorise 
any  person  to  arrest  any  offender  subject  to  the 
Act,  for  any  offence  against  the  Act  mentioned 
in  such  warrant  ....  and  any  person 
named  in  such  warrant  may  forthwith,  on  his 
apprehension,  if  the  warrant  so  directs,  be  taken 
on  board  the  ship  to  which  he  belongs,  or  some 
other  of  Her  Majesty's  ships."  The  contention 
on  the  part  of  Lieutenant  Hall  is,  that  he  could 
only  be  arrested  under  such  a  warrant,  and 
that  there  was  no  such  warrant  in  this  case.  It  is 
to  be  observed,  however,  that  under  such  a 
warrant,  not  merely  a  person  in  Her  Majesty's 
navy,  but  any  person  may  make  the  arrest ;  and 
further,  that,  although  the  section  authorises  the 
person  named  in  the  warrant  to  be  taken  on  board 
one  of  Her  Majesty's  ships,  it  does  not  authorise 
his  detention  on  board.  Snch  an  authority,  if  it 
stood  alone,  would  be  a  very  imperfect  instru- 
ment for  the  bringing  to  punishment  of  offenders 
against  the  Act.  There  is,  however,  another 
section  of  the  Act,  the  51st,  of  a  far  more 
effectual  character.  By  that  section,  every 
person  subject  to  that  Act  who  shall  not  use  his 
utmost  endeavours  to  detect,  apprehend,  and 
bring  to  punishment  all  offenders  against  that 
Act,  and  shall  not  assist  the  officers  appointed  for 
that  purpose,  shall  ouffer  imprisonment  or  such 
other  punishment  as  is  thereinafter  mentioned. 
ITie  words  are  not  "  every  person  to  whom  a 
warrant  is  directed,"  but  "  every  person  subject 
to  the  Act,"  and  we  think  tlut  the  necessary 
inference  is,  that  such  a  person  has  power  to 
apprehend  and  bring  to  punishment  any  offender 
against  this  Act,  for  it  would  be  manifestly 
unjust  to  punish  a  man  with  imprisonment  for 
not  doing  that  which  he  had  no  power  to  do. 
Moreover,  it  seems  to  us,  looking  at  the  number 
and  nature  of  the  offences  dealt  with  in  the  first 
forty-five  sections  of  the  Act,  that  it  would  be 
quite  impossible  to  maintain  discipline  on  board 
amongst  a  ship's  crew,  if  no  offender  could  be 
arrested  until  a  warrant  had  been  obtained  from 
the  officer  in  command  of  the  ship.  In  this  case, 
the  arrest  was  effected  by  a  naval  officer.  It  is 
not  stated  that  he  was  not  a  person  subject  to  the 
Naval  Discipline  Act,  and  we  think  we  ought  not 
upon  the  facts  stated  to  us  to  infer  that  he  was 
not  so  subject,  and  we  infer  that  he  wae.  Even 
if  we  considered  the  arrest  to  have  been  irregular, 
it  is  by  no  means  clear  that  it  would  have  been 
our  duty  under  the  circumstances  to  decree  the 
discharge  of  the  applicant  before  he  had  been 
brought  to  trial  t^  the  proper  tribunal,  via.,  a 
court-martial :  (see  Beg.  v.  Mount  (L.  B.  6  P.  C.  283.) 
In  holding,  as  we  do,  that  Lieutenant  Hall  is 
subject  to  the  jurisdiction  of  a  court-martial,  we 
think  it  right  to  add  that  he  has  acted,  as  it 
seems  to  us,  in  good  faith,  and  in  the  honest 
belief  that  the  terms  of  the  reflation  referred 
to  entitled  him  without  permission  from  the 
Admiralty  to  retire  from  the  service.  In  dealing 
with  this  esse,  should  it  be  brought  to  trial,  we 
have  no  doubt  that  it  will  be  borne  in  mind  that 
the  regulation  in  question  has  unfortunately  been 
80  framed  as  to  leave  considerable  doubt  as  to  its 
meaning.  It  seems  to  us  that  even  a  lawyer  of 
some  learning  and  experience  might  be  excosed 
if  he  failed  to  interpret  it  correctly ;  and,  this 
being  so,  we  are  of  opinion  that,  thoogh  the  mle 


Dm;  a.  1887.] 


THE  LAW  TIMES. 


[VoLLVn.,  N.S.-481 


Q.B.  Div.] 


ToHSLxr  V.  HxmB. 


[Q.B.  Div. 


shoQld  be  discharged,  it  should  be  discharged 
without  costs.  We  accordingly  discharge  it 
without  costs. 

Solicitors  for  applicant,  Growder  and  Vixari. 
Solicitor  for  defendants,  BoUeiior  to  the  Admi- 
ralty. 


Monday,  June  20. 
(Before  Fikld  and  Manistt,  JJ.) 
ToKSLET  V.  Henee.  (a) 
Praetiee — Application  for  trial  by  jury — "  Within 
ten  dayi  after  notice  of  trial " — Notice  of  trial 
given,  but  cause  not  entered  for  trial — Second 
notice  of  trial— Order  XXX  VL,  rr.  6, 16. 

The  plaint'^  gave  noti^x  of  tried,  but  tlte  cause  was 
not  entered  for  trial  within  six  days,  at  provided 
by  Order  XXXVL.  r.  16. 

A  second  notice  of  trial  woe  given  by  the  plaintiff, 
and  the  cause  was  entered  for  trial  on  the  same 
day.  Within  ten  days  after  the  second  notice  of 
trial  the  plaintiff  a^Ued,  voider  rule  6,  for  a  trial 
with  a  jury. 

Held,  by  Field  J.  {confirming  an  order  of  Smith,  J.), 
that  rule  6  must  be  construed  by  itself,  and  as  the 
plaintiff  did  not  apply  for  a  jury  until  after  the 
eXfiration  of  ten  days  from  the  first  notice  of 
trial,  his  application  was  out  of  time. 

Held,  by  Manisty,  J.,  that,  at  neither  party  entered 
the  cote  for  trial  under  the  first  notice  of  trial, 
that  notice  must  be  coruidered  at  countermanded 
by  content,  and  the  case  having  been  entered  for 
mal  within  six  days,  and  a  jtiry  amplied  for 
within  ten  days  of  the  second  notice  of  trial,  the 
plaintiff  was  entitled,  as  of  right,  to  a  jury. 

This  was  an  action  bronght  by  the  executrix  of 
the  'vendor  of  a  certain  house  and  premises, 
against  the  vendee  for  the  balance  of  the  pur- 
cnase  money,  and  the  place  of  trial  was 
Hiddlesex. 

On  the  2l8t  April  1887  the  plaintiS  gave  notice 
of  trial,  but  did  not  enter  the  action  for  trial 
within  the  next  six  days. 

On  the  14th  May  the  plaintiS  gave  a  second 
notice  of  trial,  and  entered  the  action  for  trial 
on  the  same  day. 

On  the  19th  May  1887  the  plaintifE  applied, 
at  chambers,  under  Order  XXXVI.,  r.  6,  for  a 
trial  of  the  action  with  a  jury.  The  master 
refused  the  application,  and  this  decision  was 
afSrmed  by  Smith,  J.  at  chambers.  The  plaintiff 
now  appealed  to  the  Divisional  Court,  (b) 

(a)  Bcported  by  H.  D.  BonaiiT,  Eaq.,  B«rriitarHit-i.av. 

(b)  Snlea  of  the  Supreme  CoTirt  1888,  Order  XXX  VI. 
Bole  6.  In  any  other  oaose  or  matter,  upon  applica- 
tion within  ten  daya  after  notice  of  trial  has  been  given 
of  any  party  thereto,  for  a  trial  with  a  jmry,  of  the  oanse 
or  matter  or  any  issue  of  fact,  an  order  shall  be  made  for 
a  trial  with  a  jnir. 

Bole  16.  In  London  and  Middlesex,  nnleu  within 
six  days  after  notice  of  trial  is  nven  the  trial  shall  be 
entered  by  one  pe^y  or  the  otiber,  the  notice  of  trial 
shall  be  no  longer  in  force. 

Bole  19,  No  notice  of  trial  shall  be  cotmtermanded 
ezoept  by  conaent,  or  by  leave  of  the  conrt  or  a  jadge, 
which  leave  majr  be  giTen  Bnbjeot  to  such  temu  as  to 
ooets,  or  otherwise,  as  may  be  just. 

Bole  20.  If  the  party  giving  notice  of  trial  for 
London  or  Hiddlesez  omits  to  enter  the  trial  on  the 
day  or  day  after  givinig  notice  of  trial,  the  party  to 
wnom  notice  has  been  given  may,  unless  the  notioe  has 
been  eonatarmanded  under  fbe  last  pteoeding  role, 
witUa  four  days  enter  Hm  trial.  I 


B.  Wallaee  for  the  plaintiff.— By  Order 
XXXYL,  r.  6,  the  plaintiff  is  entitled  to  have 
the  case  tried  with  a  jury  if  he  applies  within 
ten  days  after  notice  of  trial  is  given.  Here  the 
plaintiff  gave  notice  of  trial  on  the  14th  May,  and 
applied  for  a  jury  on  the  19th,  therefore  the 
application  was  in  time,  and  ought  not  to  have 
been  refused.  It  makes  no  difference  that  a 
former  notice  of  trial  had  been  given.  The  first 
notice  of  trial  ceased  to  have  any  effect  on  27th 
April,  because  the  action  was  not  entered  for 
trial  within  six  days  after  the  notice  had  been 
given ;  that  is  to  say,  within  six  d^s  after  2lst 
April.  The  governing  date  is  14th  May,  when  the 
second  notice  of  trial  was  given. 

Blake  Odgers  for  the  defendant. — ^Taking  rales 
6  and  16  together,  the  effect  of  them  is,  that 
within  six  days  after  notice  of  trial  has  been 
given  the  parties  have  an  absolute  right  to  a  trial 
with  a  jury,  and  daring  the  four  following  days 
they  have  also  a  right  to  a  jury  if  the  cause  has 
been  entered  for  trial  within  six  days  after  notice 
of  trial.  After  the  expiration  of  ten  days  the 
parties  have  no  longer  a  right  to  a  trial  with  a 
]ury.  The  first  and  only  valid  notice  of  trial  for 
the  purpose  of  this  application  was  given  on 
21  St  April,  and  therefore  the  time  for  making  an 
application  for  a  trial  with  a  jury  had  expired  on 
19th  May. 

Field,  J. — It  is  very  difficult  to  interpret  these 
two  rales,  but  after  consideration  I  have  come  to 
the  conclusion  that  the  order  appealed  from  is 
right.  Bule  6  is  part  of  a  carefully  devised 
system  of  determining  the  mode  of  trial,  and,  if 
it  stood  alone,  there  could  be  no  doubt  that,  as 
notico  of  trial  was  given  on  21st  AprU,  and  the 
application  for  a  jury  was  not  made  until  after  the 
expiration  of  ten  days  from  this  date,  the  applica- 
tion was  out  of  time.  I  think  it  is  suer  to 
construe  rule  6  by  itself  and  according  to  its 
plain  and  literal  meaning.  I  offer  no  opinion  as 
to  the  precise  meaning  of  rule  16. 

MuriSTV,  J. — I  am  unable  to  adopt  the  view 
which  is  taken  by  my  brother  Field.  I  think  that, 
unless  the  effect  of  the  two  rules  is  absolutely  to 
prohibit  the  plaintiff  from  having  the  case 
tried  by  a  jury,  he  ought  not  to  lose  his 
right.  It  cannot,  in  my  opinion,  have  been  in- 
tended that  if  a  notice  of  trial  is  given  one  day, 
and  countermanded  the  next  for  the  purpose,  for 
instance,  of  an  attempt  at  settlement,  the  parties 
are  prevented  from  obtaining  a  trial  by  jury  in 
the  simple  and  inexpensive  manner  providea  by 
rule  6.  As  neither  party  entered  the  case  for 
trial  under  the  first  notice  of  trial,  that  notice 
became  countermanded  by  consent,  and  there- 
upon the  plaintiff  acquired  a  right  to  give, 
and  did  give,  a  second  notice  of  trial,  which 
was  perfectly  valid.  The  case  having  been 
entered  for  trial  within  six  days,  and  a  jury 
applied  for  within  ten  days  of  a  valid  notice  of 
trial,  the  plaintiff  has  complied  with  rule  6  and 
rule  16,  and  is  therefore  entitled  as  of  right  to 
have  the  case  tried  with  a  jury.  As  the  conrt 
is  divided  in  opinion,  the  order  of  my  brother 
Smith  wiU  be  confirmed.         ^^^^  diemiued. 

Solicitor  for  the  plaiutifi^  E,  Freemam. 
Solicitors  for  the  defendant,  BouUon,  Son,  and 
Sandeman.  , 

■DlgTEIzedbyCjOOgle 
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(Before  Smith  and  Gbahihak,  JJ.) 

Stivbhs  (app.)  V.  Bishop  (Surveyor  of  Taxes) 
(resp.).  (o) 

Income  tee — Ftcortol  eommutcUion  tithe  rent- 
eharge — Annual  vaive — Cost  of  collection — The 
Income  Tax  Act  1842  (5^6  Vici.  c.  35), «.  52. 
and  aehedule  A.,  No.  1  and  No.  2,  rule  3— The 
Income  Tax  Act  1863  (16  ir  17  Viet.  e.  34),  m.  2 
and  32. 

The  owner  of  a  vicarial  eommutation  tUlte  reni- 
eharge  is  entUled,  in  making  a  return  of  the 
annwal  value  of  the  renteharge  for  the  purpote  of 
assessment  to  the  income  tax  tinder  the  Income 
Tax  Acts  1842  and  1853  (5  4-  6  Vict.  c.  35  and 
16  ^  17  Vid.  c.  34),  to  deduct  from  the  amount 
received  in  respect  of  the  renteharge  the  costs 
incurred  by  him  in  the  collection  thereof. 

This  was  a  case  stated  for  the  opinion  of  the  conrt 
under  the  59th  section  of  43  &  44  Vict.  c.  19 
(the  Taxes  Management  Act  1880),  in  which  the 
Bev.   Charles    Abbot    Stevens    was  the  appel- 


lant   and  6«orge  Heniy   Bishop,    earveyor  of 

taxes,  the  respondent. 
The  case  was,  so  far  as  material,  as  follows : — 
At  a  meeting  of  Ihe  committeemen  for  the 

funeral  purposes  of  the  Income  Tax  Acts  for  the 
righton  Division  of  the  connty  of  Sussex, 
held  at  the  Town  Hall  in  Brighton,  on  Friday 
the  14th  May  1886,  the  E«v.  Charles  Abbot 
Stevens,  vicar  of  Portslade,  in  the  said  county, 
appealed  against  an  assessment  made  upon  him 
under  schedule  A.  of  the  Income  Tax  Acts  for  the 
year  ending  the  5th  April  1886,  in  the  sum  of 
1422.  4«.  lid.,  being  the  amount  which  the  appel- 
lant admitted  to  liave  been  received,  or  to  be 
receivable  by  him,  in  respect  of  the  vicarial  com- 
mutation tithe  renteharge  for  the  parish  of 
St.  Nicholas,  Portslade,  for  that  year,  after 
deducting  161.  14«.  2d.  for  rates  and  procura- 
tions, but  from  which  amount  he  claimed  to  deduct 
a  further  sum  of  121. 18».,  being  the  costs  incurred 
by  him  in  the  collection  of  the  said  tithe  rent- 
charge  as  appears  in  the  return  made  by  him. 

The  return  made  by  the  appellant  was,  so  far 
as  material,  as  follows : 


INCOXB  Tax.  —  ScHiDnLis  A.  and  B. 

Year  18S5  ending  the  5th  Apnl  1886. 

STATXinsin  to  be  retnmed  by  every  occnpier  of  lands,  tenements,  and  hereditaments. 

The  fnll  valne  of  all  lands,  tenements,  and  hereditaments,  where  ocoapied  by  the  owner  thereof,  and  the 

foil  ^TiTiiiRl  rent  with  the  name  of  the  oocnpier  where  ooonpied  by  a  tenant,  is  required  by  law  to  be  stated  with 

■noh  partlonlaTs  as  are  set  oat  under  the  following  heads  : 

No.  8.  This  space  to  be  filled  up  by  peraons  receiving  tithes  in  kind  or  any  payment  in  lien  of  tithee,  Ac.,  and 
where  the  income  tax  is  not  deducted. 


Deacrlptkm  of 
prottts. 

DMorlpUon  of 
property  wllbttie 
name  of  the  pe> 
■ontobeaharged. 

Qrosi  aoniul  value  ol  proflti  with- 
out si>y  deduction  whatSTer. 

Fartlcnlar  deductions  which  may  be 
claimed  in  respect  ol  tithes,  ±e. 

Tithe  rent- 
charge  ao- 
cording     to 
the     amount 
TOCMved,    or 
receivable 
for  the   onr- 
rent  year. 

Bent. 

Tithe  rent- 
charge. 
C.  A.  Stevens. 

Gross     tithe    rent- 
charge  due   .£158  19  1 

CoUeotion...  .£9  10  8 
Iaw  expenses  -8    7  4 

12  18  0 

Amoant  of  the  paro- 
chial rates,  taxes, 
and     assessments, 
charged  in  the  pre- 
ceding year  wholly 
and  ezclnaively  in 
respect    of     tithe 
renteharge     onder 
the  Tithe  Comma- 
tationAct .£16   7    a 

aroes  profits  ^£146    1  1 

The  commissioners,  being  of  opinion  that  such 
deduction  so  claimed  to  be  made  oy  the  appellant 
from  the  amount  of  his  said  assessment  was  not, 
nor  was  any  part  thereof,  authorised  or  admissible 
under  the  said  Acts,  dismissed  the  appeal. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellant,  for  the  purpose  of  assess- 
ment to  income  or  property  tax  in  respect  of 
vicarial  tithe  renteharge  received  by  him,  is  en- 
titled to  deduct  from  the  amount  so  received  the 
costs  incurred  in  the  collection  thereof,  or  any 
and  what  part  of  such  costs.- 

Meadows  White,  Q.C.  (with  him  T.  T.  Paine) 
for  the  appellant. — The  appellant  is  entitled  to 
deduct  from  the  amount  received  by  him  in  re- 
spect of  his  tithe  renteharge  the  costs  incurred 
in  the  collection  thereof.  The  32nd  section  of  the 
Income  Tax  Act  1863  (16  &  17  Vict.  0. 34)  pro- 
vides that  in  assessing  and  charg^ing  the  duties 
dnder  schedule  A.  of  the  Act  in  respect  of  lands, 
tenements,  or  hereditaments,  subject  to  any  rent- 
charge  under  the  Act  for  the  commutation  of 
tithes  in  England,  or  any  other  renteharge  in 
lien  of  tithes,  it  shall  be  lawful  for  the  commis- 
(a)  Beported  b;  JossPB  Smitb,  Esq.,  Barristernit  Law. 


sioners  acting  in  the  execution  of  this  Act,  if  they 
shall  think  fit,  on  a  due  return  of  such  renteharge 
being  made  by  the  owner  thereof  in  order  to  an 
assessment  upon  him,  to  charge  and  assess  such 
owner  in  the  assessment  for  the  said  parish  with 
the  duty  under  schedule  A.  of  this  Act  in  re- 
spect of  such  renteharge,  deducting  therefrom  the 
amount  of  the  parochial  rates,  taxes,  and  assess- 
ments charged  upon  or  in  respect  of  such  rent- 
charge  in  the  preceding  year.  By  the  2nd  section 
of  the  same  Act  "  schedule  A."  is  said  to  be  "  for 
and  in  respect  of  the  property  in  all  lands,  tene> 
ments,  hereditaments,  and  heritages  in  the  United 
Ein^om,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  valne  thereof."  Then  the 
expression  "annual  value"  throws  us  back  to  the 
52nd  section  of  the  Income  Tax  Act  1842  (6  A  6 
Vict.  c.  35),  by  which  it  is  enacted  that  every 
person  chargeable  under  this  Act  shall,  when 
required  so  to  do,  whether  by  any  general  or  par- 
ticular notice  given  in  pursuance  of  this  Act,, 
within  the  period  to  be  mentioned  in  such  notice 
as  aforesaid,  prepare  and  deliver  to  the  person 
appointed  to  receive  the  same,  and  to  whom  ihe 
same  ought  to  be  delivered,  a  true  and  correct 
statement  in  writing  .in  such  f orar  m  thcL  Act 
liqitized  by  VjOOQ  IL 
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reqaires,  containinsr  the  annnal  value  of  all  lands 
and  tenements  in  hia  occupation,  the  amount  of 
the  profits  or  gains  arising  to  such  person  from 
all  and  every  the  sources  chargeable  under  the 
Act  according  to  the  respective  schedules  thereof. 
By  schedule  A.,  'No.  1,  tne  annnal  value  of  lands, 
tenements,  hereditaments,  or  heritages  shall  be 
understood  to  be  the  rent  by  the  year  at  which 
the  same  are  let  at  rackrent,  which  rule  shall  be 
canstrued  to  extend  to  all  lands,  tenements,  and 
hereditaments  or  heritages  capable  of  actual 
occupation,  of  whatever  nature  and  for  whatever 
purpose  occupied  or  enjoyed,  and  of  whatever 
value,  except  the  propemes  mentioned  in  No.  2 
and  Kg.  3  of  this  s:;hedule.  Ho.  2  of  the  schedule 
deals  with  tithes  in  kind  and  with  all  tithes 
arising  from  lands,  if  compounded  for,  and  of  all 
rents  and  other  money  payments  in  lieu  of  tithes 
arising  from  lands,  except  rentcbarges  confirmed 
under  the  Act  passed  for  the  commutation  of 
tithes.  The  result  of  these  statutes  and  schedules 
is,  that  what  is  to  be  taxed  is  the  annual  value  of 
the  rentcharge,  and  it  is  submitted  that  by  the 
ordinary  meaning  of  the  words,  and  by  the  in- 
tention of  the  Legislature  as  gathered  from  the 
52nd  section  of  the  Act  of  1842,  that  expression 
means  the  amount  of  the  profits  and  gains  arising 
to  the  owner  from  it,  which  would  not  include  the 
cost  of  collection.  It  would  be  grossly  un&ir  that 
the  expenses  preliminary  to  getting  the  income 
into  possession  should  be  included  in  the  annual 
value.  The  amount  expended  on  the  collection 
of  the  rentcbarges  is  exactly  analogous  to  the 
amount  expended  by  a  farmer  on  getting  a  crop, 
which  clearly  has  to  be  deducted  in  order  to 
arrive  at  the  annual  value  of  a  farm.  In  conse- 
quence of  the  continuous  division  of  land  into 
small  holdings  it  is  almost  impossible  for  a  vicar 
to  collect  his  tithes,  and  it  is  unreasonable  that 
the  necessary  cost  of  a  professional  collector 
should  not  be  deducted  from  the  annual  value. 
It  is  a  question  of  the  meaning  of  two  English 
words,  and  it  is  contended  that  "  value  "  means 
"net  value:" 

Dobbi  V.  Th»  Grand  Junciton  Watencorlci  Company, 
46  L.  T.  Bep.  N.  S.  817 ;  47  lb.  504 ;  49  lb.  541 ; 
9  Q.  B.  Div.  151;  10  Q.  B.  Dir.  837;  9  App. 
Ca8.4e. 

In  OoodehUd  v.  The  Tnuteet  of  the  Poor  of  8t. 
John  at  Badmey  (E.  B.  &  E.  1)  it  was  held  that 
the  owner  of  a  tithe  commutation  rentcharge 
although  rateable  to  the  poor  in  respect  thereof, 
was  entitled  to  deduct  the  expenses  of  collection, 
including  law  expenses.  Upon  the  same  prin- 
ciples he  is  entitled  to  deduct  the  expenses  of 
collection  in  this  case. 

The  SolieUor-Qenefral  (Sir  E.  Clarke,  Q.O.)  and 
IHeey  lot  the  respondent. — ^The  income  tax  is 
not  a  tax  upon  profits,  but  upon  the  land  itself 
and  the  value  thereof.  According  to  the  original 
coarse  prescribed  by  the  Income  Tax  Act  18^ 
(6  A  6  Vict.  c.  35),  schedule  A,  No.  4,  rr. 
9  and  10,  the  occupier  of  the  laud  liable  to 
the  payment  of  the  rentcharge  deducted  and 
retained  the  amount  of  the  tax,  and  paid  the 
amount  of  the  rentcharge  less  the  tax  to  the 
person  to  whom  the  rentcharge  was  due.  If  this 
course  is  taken,  there  is  no  opportunity  of  deduct- 
ing the  costs  of  collection.  [Suith,  J. — In  that 
case  no  expenses  of  collection  are  incurred.]  The 
Legislature  has  not  provided  for  the  dedoction  of. 


the  costs  of  collection,  and  it  was  therefore  not 
intended  that  it  should  be  deducted,  the  Legis- 
lature intending  no  other  deductions  than  those 
expressly  allowed.  The  159th  section  of  the  Act 
of  1842  (5  &  6  Vict.  c.  35)  provides,  that  in  the 
computation  of  duty  to  be  made  under  the  Act 
in  any  of  the  cases  before  mentioned,  either  by  the 
party  making  or  delivering  any  list  or  statement 
required  as  aforesaid,  or  by  the  respective  asses- 
sors or  commissioners,  it  shall  not  be  lawful  to 
make  any  other  deductions  therefrom  than  such 
as  are  expressly  enumerated  in  this  Act.  In 
The  GoUnest  Iron  Company  v.  Black  (45  L.  T. 
Hep.  N.  S.  145;  6  App.  Oas.  315)  it  was  held  that 
a  tenant  of  minerals,  though  ho  may  be  under  a 
constant  expense  in  sinking  new  pits  as  the  old 
ones  become  exhausted,  is  not  entitled  in  com- 
puting the  profits  for  assessment  of  income  tax 
to  deduct  from  the  gross  profits  a  sum  estimated 
as  representing  the  amount  of  capital  expended 
in  making  bores  and  sinking  pits  to  replace  those 
which  have  been  exhausted  by  the  year's  work- 
ing. In  the  case  of  the  Mersey  Boeke  and 
Harbour  Board  v.  Lwsae  (49  L.  T.  Kep.  N.  S.  781 ; 
8  App.  Cas.  891)  also  it  was  held  that  the  surplus 
income,  although  only  applicable  to  a  sinking  fund 
for  the  extinguishment  of  the  principal  of  the 
debts,  was  liable  to  income  tax.  First,  the 
appellant  cannot  show  that  the  deduction  is 
allowed  by  the  Acts,  and  the  exemptions  which 
are  granted  are  a  strong  argument  to  prove  that 
no  other  exceptions  can  be  allowed ;  secondly,  the 
deduction  is  quite  inconsistent  with  the  original 
procedure  for  collecting  the  tax ;  thirdly,  if  the 
commissioners  chose  another  mode  of  collecting 
the  tax  no  opportunity  for  claiming  the  deduction 
would  arise.  The  deduction,  instead  of  being 
analogous  to  the  expenses  of  a  farmer  in  getting 
in  his  crops,  is  analogous  to  the  case  of  a  land- 
lord being  obliged  to  sue  his  tenant  for  rent  and 
then  complainmg  that  he  cannot  get  his  total 
law  costs  from  the  court. 

Meadows  While,  Q.C.  in  reply.   ^^^  ^^  ^^ 

May  27. — ^The  judgment  of  the  court  was 
delivered  by 

Smith,  J. — The  question  raised  by  the  Crown 
in  this  case  is,  what  is  the  meaning  of  the  words 
annual  value  in  the  Income  Tax  Acts  when 
applied  to  tithes  ?  Do  they  mean,  as  the  Crown 
contends,  that  the  titheowner  is  bound  to  pay 
income  tax  upon  what  he  does  not  and  never  can 
receive  for  himself;  or  do  they  mean,  as  the 
appellant  contends,  that  he  is  only  to  pay  tax 
upon  what  the  tithe  is  aimually  worth  to  nimP 
The  appellant,  the  Eev.  0.  A.  Stevens,  for  the  year 
ending  the  6th  April  1886,  received,  in  respect  of 
vicariftl  commutation  tithe  rentcharge  for  the 
parish  of  St.  Nicholas,  Portslade,  of  which  he 
was  vicar,  after  deducting  the  sum  of  122.  18«. 
which  is  in  dispute,  and  which  sum  h^  had  ex- 
pended in  realising  his  tithe,  the  sum  of  146i.  1«.  Id. 
and  no  more.  The  question  is  whether  the 
appellant  should  pay  income  tax  upon  the  amount 
he  received,  viz.,  \4M.  \s.  Id.  less  that  sum,  or  upon 
168L  19».  Id.,  less  the  sum  of  16J.  148.  7d.  for  rates 
and  procurations,  which  are  admitted  to  be  proper 
deductions.  The  Solicitor-General,  who  argued  the 
case  for  the  Crown,  admitted,  for  the  purposes  of 
this  case  and  of  the  argument  he  adduced,  that  the 
122. 18«.  was  an  amount  which  the  appellant  had 
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necessarily  and  properly  to  expend,  and  was  com- 
pelled to  expend,  in  order  to  realise  his  tithe.  It 
was  npon  this  basis  that  this  case  was  argued, 
and  it  is  upon  this  that  judgment  is  given.  By 
the  Income  Tax  Act  1842  (5  4  6  Vict.  c.  36)  sect. 
52,  it  was  enacted  that  every  person  chargeable 
nnder  the  Act  should  prepare  and  deliver  to  the 
person  appointed  to  receive  the  same  a  true  and 
correct  statement  in  writing  in  such  form  as  the 
Act  requires,  and  signed  by  the  person  delivering 
the  same,  containing  the  annual  value  of  all  lands 
and  tenements  in  his  occupation ;  the  residue  of 
the  section  applies  to  gains  and  profits  under  Rche- 
dule  D.  and  has  no  reference  to  the  case  of  tithe. 
By  schedule  A.,  r.  1,  of  the  Act  it  is  provided  that 
the  annual  value  of  lands,  tenements,  heredita- 
ments, and  heritages  charged  nnder  schedule  A. 
shall  be  understood  to  be  the  rent  by  the  year  at 
which  the  same  are  let  at  rack  rent,  which  rule 
shall  be  constmed  to  extend  to  all  lands,  tene- 
ments, hereditaments  or  heritages  capable  of 
actual  occupation,  of  whatever  nature  and  for 
whatever  purpose  occupied  or  enjoyed.  It  was 
submitted  on  the  part  of  the  Crown  that  it  was 
under  this  schedule  tithes  under  the  Act  were 
assessable  to  the  income  tax.  For  the  rules  under 
No.  2  of  schedule  A.,  though  dealing  specially 
with  tithes  in  kind  and  tithes  compounded, 
excepted  rentcharges  compounded  under  the  Act 
passed  for  the  commutation  of  tithes,  and  which 
Act,  we  understood,  applies  to  the  St.  Nicholas 
vicarial  tithe  in  Question.  Why  the  exception 
was  made  from  rule  3,  No.  2,  of  schedule  A.  we 
do  not  know,  nor  could  the  counsel  for  the  Crown 
enlighten  us  on  the  subject.  It  appeared  to  us  to 
be  of  importance,  and  for  this  reason  :  By  No.  2  of 
schedule  A.,  rr.  1  and  3,  the  annual  value  of  tithes 
in  kind  and  of  tithes  compounded  for  were  to  be 
understood  to  be  the  full  amount  for  the  year  of 
the  profits  received  therefrom  within  the  respec- 
tive times  limited.  Mark  the  word  profits.  Why 
should  there  be  any  distinction  upon  what  a  tithe- 
owner  should  pay  income  tax — between  a  tithe- 
owner  of  tithe  in  kind,  a  titheowner  of  tithes 
compounded  for,  and  a  titheowner  of  tithes  com- 
muted by  6  &  7  Will.  4,  c.  71  P  The  same  allowances 
were  made  by  the  statutes  in  respect  of  each,  and 
the  Crown  were  wholly  unable  to  give  any  reason 
why  there  should  be  any  distinction  between  the 
three  classes  of  respective  titheowners  as  to  what 
they  respectively  were  to  pay  income  tax  upon. 
No  one,  we  suppose,  would  say,  nor  could  it  be 
successfully  contended,  that,  if  a  titheowner  has 
to  pay  upon  profits,  he  has  to  pay  upon  the 
gross  amount  of  the  tithe,  without  allowing 
the  necessary  outgoings  to  realise  su^h  tithe. 
By  the  Income  Tax  Act  1853  (16  A  17 
Vict.  c.  34),  s.  2,  schedule  A.,  it  is  enacted 
that  the  duty  shall  be  deemed  to  be  granted 
and  made  payable  yearly  for  and  in  respect 
of  the  property  in  all  lands,  tenements,  here- 
ditaments, and  heritages  in  the  United  Kingdom, 
and  to  be  charged  for  every  twenty  shillings 
of  the  annual  value  thereof.  What  is  the  mean- 
ing of  the  words  '  'annual  value; "  in  other  words, 
what  is  it  that  is  to  be  taxed  P  Is  it  the  amount 
which  the  titheowner,  i.e.,  the  taxpayer,  never 
can  receive  for  himself,  or  is  it  the  amount 
actually  received  by  him  for  himself  P  As  was  said 
by  Lord  Bramwell  in  the  case  of  Dobb$  v.  The  Qrand 
Jumiion  Waterworks  Company  in  the  House  of 
Lords*  "Vain* meaas  net vmo»," and  in  onr  judg- 


ment, unless  there  is  something  in  these  Income 
Tax  Acts  to  show  that  value  means  gross  and  not 
net  valuoj  the  amount  to  be  taxed  is  the  amount 
received  by  the  titheowner  for  himself  or,  in 
other  words,  the  net  annual  value  of  the  heredita- 
ments to  the  recipient.  The  question  then  is  this, 
is  there  anything  in  these  Acts  to  show  that 
annual  value  means  gross  and  not  net  value  to 
the  recipient  P  It  was  insisted  on  the  part  of  the 
Crown  that  annual  value  meant  as  regards  tithes 
the  value  of  the  hereditament  or  heritage,  ».«.,  of 
the  thing  owned,  and  not  the  annual  value  of  the 
thing  owned  to  the  person  owning  it.  It  is  true 
a  definition  is  given  in  schedule  A.,  No.  1,  of  the 
Act  of  1842  of  annual  value  of  land,  but  no  defini- 
tion as  regards  the  annual  value  of  tithe  except 
what  may  be  gleaned  from  schedule  A.,  No.  2.  The 
Crown  insisted  that  the  sole  deiuctions  to  be 
allowed  were  those  set  forth  in  schedule  A.,  No.  4, 
rules  9  and  10,  and  schedule  A.,  No.  5,  of  the  Act 
of  1842,  and  in  sect.  32  of  the  Act  of  1853,  but 
this,  as  it  seems  to  us,  is  begging  the  question. 
The  real  question  is,  what,  as  regards  tithe,  is 
the  meaning  of  ".annual  value"  before  the  per- 
mitted deductions  are  to  be  madeP  Does  it 
mean  gross  annual  value,  no  matter  how  much  it 
may  necessarily  cosit  to  collect  and  get  in ;  or  does 
it  mean  net  annual  value  to  the  person  receiving 
it  P  It  was  said  by  the  Crown  that,  under  schedule 
A.,  No.  4,  rule  4,  of  the  Act  of  1842,  the  commis- 
sioners might  get  an  assessment  upon  full  tithe, 
i.e.,  gross  tithe,  from  the  occupier  himself, 
and,  although  it  was  admitted  that  the  con- 
tention created  a  hardship,  yet  it  was  said  that 
such  was  the  law,  for,  if  it  were  otherwise,  the 
Crown  by  proceeding  one  way  could  get  an  assess- 
ment on  gross  tithe,  and  by  the  other  way  an  assess- 
ment only  upon  the  net  tithe.  The  arguments, 
therefore,  oro  and  con,  may  be  summed  up  as 
follows  :  The  appellant  says,  by  the  Acts  a  tithe- 
owner is  to  pay  either  upon  profits  or  npon  the 
annual  valne,  which  he  insists  are  synonymous 
terms  in  these  Acts  as  regards  tithes.  The  Crown 
is  not  able  to  say  why  it  should  be  held  to  be 
otherwise,  but  insists  that,  the  deductions  being 

fiven  by  statute,  these  are  the  sole  deductions  to 
e  allowed,  but  it  seems  to  us  that  this  contention 
does  not  avail,  for  by  the  statutes  the  same  deduc- 
tions are  allowed  to  all  three  classes  of  tithe- 
owners,  whether  they  pay  upon  profits  or  gnnna.! 
value.  If  npon  profits,  it  appears  to  us  patent 
that  the  present  deductions  should  be  allowed; 
then  why  not  if  upon  annual  value  P  The  Crown 
further  says  that  if  the  commissioners  levied  the 
tithe  direct  fj'om  the  occupiers,  they  could  get 
income  tax  without  allowing  the  deductions  in 
dispute ;  and  it  seems  to  us  that  they  could,  but 
this  point  does  not  lead  us  to  the  conclusion  that, 
as  against  the  titheowner,  he  is  not  entitled  to 
the  deductions  in  this  case  claimed.  We  cannot 
ourselves  see  that  in  these  taxing  Acts  the  tax  is 
imposed  upon  the  ^ross  amount  of  tithe,  or  that 
there  is  anything  in  these  Income  Tax  Acts  to 
show  that  annual  value  as  to  tithe  was  to  have 
any  other  constmction  than  that  put  npon  the 
same  words  in  Dohba'  case,  and  in  onr  judgment 
this  appellant  is  only  bound  to  pay  income  tax 
upon  the  amount  of  tithe  which  he  in  fact  re- 
ceived for  himself,  viz.,  upon  the  1461.  Is.  Id.,  less 
the  deduction  for  rates  which  he  may  admittedly 
make,  and  that  he  is  entitled  to  judgment,  and 
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Solicitors  for  the  appellant.  White,  Borretl,  and 
Co. 

Solicitor  for  the  respondent.  The  Solicitor  to 
the  Inland  Bevenve. 


June  13, 14,  and  July  6. 
(Before  Lord  Coleeiook,' C.J.  and  Denuan,  J.) 
Beg.  v.  The  Maxoe  akd  Cokfokation  oi  Poole,  (a) 
Criminal  late — Praetiee — Indictment — Amendment 
— Charge  of  neglect  of  statutory  duty — Omiation  of 
wordt  "  against  the  form  of  the  statute,  Hfc"— 
Judgment  non  obstante  veredicto — 9  Geo.  4,  e.  15 
—11  Vict.  c.  46—14  #■  15  Vict.  e.  100,  ss.  1,  24^ 
and  25. 
Highway — Indictment  for  non-repair — Liability  of 
urban  sanitary  authority — Highway  Act  1835 
(5^6  WiU.  4,  c.  bO)—The  Public  Health  Act 
1875  (38  ^  39  Vict.  c.  55),  ss.  144. 
Where  an  indictment  charging  the  neglect  of  a 
statutory  duty  omits  to  conclude  tvith  the  words 
"  against  the  form  of  trte  statute,"  it  is  bad,  and 
the  defendant  will  be  entitled  to  judgment  non 
obstante  veredicto. 
Neither  the  Pu&2ic  Health  Act  1875,  nor  any  of  the 
existing  Acts,  render  an  urban  sanitary  authority 
indictable  ai   common  law  for    neglecting    the 
duties  conferred  upon  them  eUher  ae  surveyors  of 
the    highways    or    as     inhabitants    in    vestry 
assembled. 
These  were  two  rules  obtained  on  behalf  of  the 
Mayor  and  Corporation  of  Poole  calling  upon 
the   proseontors  of    two  indictments,  charging 
them  with  the  non-repair  of  highways,  to  show 
cause  why  the  verdicts  given  for  the  Crown  at 
the  trial  before  Mathew,  J.  should  not  be  set  aside 
and  a  new  trial  had. 

The  indictments  alleged  respectively  that  two 
highways  were  in  decay,  and  that  "  the  mayor, 
aldermen,  and  bnrgesses  of  the  town  and  county 
of  the  town  and  borough  of  Poole,  acting  by  the 
council  as  the  sanitary  authority  for  the  urban 
sanitary  district  of  the  said  town,  county,  and 
district,  ought  to  repair  and  amend  the  said 
common  highways  being  in  decay  as  aforesaid 
when  and  so  often  as  it  should  be  necessary." 

There  was  no  allegation  in  the  indictments  to 
show  that  the  defendants  were  liable,  nor  any 
statement  that  the  neglect  alleged  was  against 
the  form  of  the  statute  or  statutes. 

The  indictments  were  removed  by  certiorari 
into  the  Queen's  Bench  Division,  and  tried  by 
Mathew,  J.  and  a  special  jury  at  the  Dorchester 
Assizes. 

In  the  course  of  the  trial,  Mathew,  J.  intimated 
his  willingness  to  make  any  amendments  in  the 
indictments  which  it  was  in  his  power  to  make. 

Verdicts  having  been  found  for  the  Crown,  the 
mayor  and  corporation  of  Poole  applied  for  and 
obtained  rules  nisi  calling  upon  the  prosecutors  to 
show  cause  why  the  verdicts  should  not  be  set 
aside  and  new  trials  had,  on  the  ground  that  the 
learned  judge  at  the  trial  misdirected  the  jury  in 
the  following  respects  (1)  in  telling  the  jury  that 
the  defendants,  as  urban  sanitary  authority,  were 
indictable  for  the  nonrepair  of  a  public  road 
within  their  district;  (2)  in  telling  the  jury  that 
the  defendants  were  liable  to  be  convicted  under 
the  indictments  in  the  present  case,  although  such 
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indictments  charged  a  common  law  liability,  not 
a  statutory  liability ;  (3)  in  omitting  to  tell  the 
jury  that  the  provisions  of  the  General  Inclosnre 
Act  (41  G«o.  3,  c.  109),  s.  9,  had  not  been  complied 
with ;  and  on  the  g^und  that  the  verdict  was 
against  the  weight  of  evidence ;  or  why  judgment 
should  not  be  entered  for  the  defendants  non 
obstante  veredicto,  on  the  ground  that  the  indict- 
ments did  not,  nor  did  the  evidence  at  the 
trial,  disclose  any  liability  on  the  part  of  the 
defendants. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides  as  follows  : 

Seot.  144.  Every  urban  authority  shall  within  their  dis- 
trict, ezolaBively  of  ajiy  other  person,  exeonte  the  office 
of  the  snrreTor  of  hicfhwaya.  and  have  exercise  and  be 
Bnbject  to  all  the  powers,  authorities,  daties,  and  liabili- 
ties  of  snrreyors  of  hic^hways  nndertne  law  for  the  time 
bein?  in  force,  save  so  far  as  snoh  powers,  authorities, 
or  duties  ore  or  may  be  inoonsistent  with  the  provisiona 
of  this  Act.  Erei^  urban  authority  shall  also  have, 
exercise,  and  be  suojeot  to  all  the  powers,  authorities, 
duties,  and  liabilities  which  by  the  Highway  Act  1835, 
or  any  Act  amending  the  same,  are  vested  in  and  giyeax 
to  the  inhabitants  in  vestry  assembled  of  any  parish 
within  their  district.  All  ministerial  Acts  required  by 
any  Act  of  Parliament  to  be  done  by  or  to  the  surveyor 
of  highways,  may  be  done  by  or  to  the  surveyor  of  the 
urban  authority,  or  by  or  to  snoh  other  person  as  they 
may  appoint. 

Sect.  149.  All  streets  beinfr,  or  which  at  any  time 
become,  hicrhways  repairable  by  the  inhabitants  at  Ufge 
within  any  urban  district,  and  the  pavements,  stones, 
and  other  materials  thereof,  and  all  buildings,  imple- 
ments, and  other  things  provided  for  the  purposes 
thereof,  shall  vest  in  and  be  under  the  control  of  the 
urban  authority.  The  urban  authority  shall  from  time 
to  time  cause  all  such  streets  to  be  levelled,  paved, 
metalled,  flagrged,  channelled,  altered,  and  repaired  as 
oooaaion  may  require. 

The  216th  section  provides  for  a  highway  rate 
to  be  levied  in  certain  cases  by  the  urban 
authority  as  surveyor  of  highways,  in  which 
cases,  by  the  217th  section,  it  shall  not  be  neces- 
sary for  the  urban  authority  to  do  the  following 
acts,  or  any  of  them ;  to  lay  such  rate  before  any 
justices,  or  obtain  their  allowance;  to  annex 
thereto  the  signatnre  of  such  urban  authority ;  to 
lay  the  same  before  the  parishioners  assembled  in 
vestry ;  to  verify  before  any  justices  any  accounts 
kept  by  them  of  such  highway  rates ;  and  all 
such  accounts  shall  be  audited  in  all  respects  in 
the  same  way  as  the  other  accounts  of  the  urban 
authority. 

Lock  (with  him  Charles,  Q.C.)  showed  cause 
against  the  rules.  By  the  144th  section  of 
the  Public  Health  Act  1875  (38  A  39  Vict, 
c.  55)  the  defendants  are  made  subject  to  all 
the  liabilities  to  which,  by  the  Highway  Act 
1835  or  any  Act  amending  the  same,  the 
inhabitants  of  any  parish  in  their  district  in 
vestry  assembled  were  liable.  Among  these 
liabilities  is  the  liability  to  indictment  for 
non-repair.  As  to  the  form  of  the  indictments, 
they  allege  that  the  defendants  are  an  urban 
sanitary  authority — a  creature  of  statute,  and 
they  therefore  sufficiently  allege  that  the  liability, 
the  neglect  of  which  is  charged,  is  statutory.  He 
cited 

Beg.  V.  The  Inhabitants  of  8t.  George's,  Hanover- 
square,  3  Oamp.  222  ; 

Urn.  V,  TKe  Inliabitants  of  the  Parish  of  Bt.  Qiles, 
Oamiridge,  5  M.  &  8.  260 ; 

B.  V.  The  fvKaintanU  of  Ha^Md,  4  A.  ft  K.  15G. 

AUerttm  Foote  {Piit  Lewie,  Q.O.  with  him) 
in  sapport  of  the  roles. — ^A  corporation  suoh  as 
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an  nrban  sanitary  antbority  is  not   indictable. 
"No  snch  corporation  has  ever  been  indicted,  and 
it  has  never  been  held  that  an  action  for  mis- 
feasance, much  less   for  nonfeasance,  would  lie 
against  such  a  corporation.     By  the  6th  section 
of  the  Highway  Act  1836  (6  A  6  Will.  4,  c.  60)  it 
is  provided  that  the  surveyor  elected  according 
to  that   section  shall  repair    the    highways    in 
the    parish,    and    by   the  20th  section  there  is 
imposed  upon  him,  if  he   neglects  his  duty,  a 
penalty  not  exceeding  51.    The  proper  remedy, 
therefore,  was  for  the  prosecutors  to  have  gone 
to  the  justices  and  imposed  a  penalty,  and  it 
cannot  be  said  that,  where  a  special  penalty  is 
provided,  the  general  words  of  the  144th  section 
of  the  Public  Health  Act  1875  render  the  nrban 
Ranitary    authority    liable   to    indictment.      In 
Young  v.  Bavis  and  another    (2  H.  &  C.  197), 
Wills,  J.,    in    delivering  the    judgment    of    the 
Ezcheqner  Chamber,  says  :  "  Now,  this  Act  of 
Parliament  (5  &  6  Will.  4,  c.  50)  appears  not  to 
have  been  passed  for  the  purpose  of  creating  a 
new  liability,  either  in  the  parish  or  any  other 
persons,  but  simply  in  order  to  provide  machinery 
whereby  the  existing  duty  of  the  parish  to  repair 
may  be  conveniently  fulfilled.    With  this  view 
it  authorises  the  parish  to  appoint  their  surveyor, 
whose  duties  it  defines  by,  amongst  others,  the 
6th  section.      The    duty  of  the  parish   to   the 
public,  enforceable  by  indictment,  not  by  action, 
remains.    The  duty  of  the  surveyor  created  by 
the  Act  is,  not  to  the  pnblic,  bat  to  the  parish 
which  employs  him  to  do  for  them  what  they  are 
bound  to  do ;  and  for  the  breach  of  snch  doty  to 
the  parish  the  Act  provides  a  penalty,  not  an 
action,  nor  an  indictment."    This  is  the  correct 
view  of  the  duties  and  liabilities  of  the  surveyor, 
whose  duties  and  liabilities,  and  not  those  of  the 
inhabitants  of  the  parish,  are  transferred  to  the 
urban  sanitary  autnority.    In  The  Lcyughborough 
Highway  Board  v.  CWsson  (54  L.  T.  Eep.  N.  S. 
168 ;  16  Q.  B.  Div.  566),  Wills,  J.  says :  "  The 
cost  of  the  repairs  is,  as  under  the  Act  of  1862,  a 
charge  upon  the  parish,  and  the  expenses  of  a 
prosecntion   might  fall  u^n  them   if,  on  their 
behalf,  the  liability  to  repair  was  denied.    Upon 
them  also  might  equally  faU  the  cost  of  defend- 
ing themselves  against  an  indictment.    ...    It 
is  worth  while  mentioning   in  this  connection 
that  we  are  informed  that  on  the  records  of  the 
Crown  Office,  down  to  the  year  1884,  there  is  no 
instance  of  an  indictment    against    a   highway 
board,  though  the  records  of  indictments  against 
parishes    number  between  eighty  and   ninety." 
The  decision  in  this  case  was  confirmed  by  the 
Court  of  Appeal  (56  L.  T.  Bep.  N.  S.  60 ;  17  Q.  B. 
Div.   344).      In    Parsons    v.     The    Vestry  of  St. 
MaUliew.Bethnal  Oreen  (17  L.  T.  Eep.  N.  S.  211 ; 
L.  Eep.  3  0.  P.  56),  it  was  held  tnat  an  action 
for  the  nonrepair  of  a  highway  will  not  lie  a^inst 
a  vestry  appointed  under  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120),  and  in 
Gibson  v.  The  Corporation  of  Pretlon  (22  L.  T.  Eep. 
N.  S.  293;  L.  Eep.  5  Q.  B.  218)  that  an  action 
for  personal  injuries    sustained    by  one  of  the 
pnblic  owing  to  the  nonrepair  of  a  highway  does 
not  lie  against  a  local  board  of  health  constituted 
under  the  Public  Health  Act  1848.    The  defen- 
dants in  that  case  were  exactly  in  the    same 
position  as  in  the  present  case,  except  that  they 
were  under  the  Act  of  1848  instead  of  the  Act  of 
1875.    The  case  of  Hartnell  v.  The  Byde  Com- 


nUsaioners  (4  B.  &  8.  361)  is  distingnisfaable, 
because  in  that  case  there  was  a  special  Act 
providing  that  the  commissioners  should  be 
liable  to  be  indicted  in  the  same  manner  as  the  in- 
habitants of  the  parish  were  before :  (see  also  Ohrly 
V.  The  Byde  Gommisaioner;  5  B.  &  S.  743.)  The 
case  of  Kent  v.  The  Worthing  Local  Board  (48 
L.  T.  Eep.  N.  S.  362;  10  Q.  B.  Div.  118)  was 
really  overruled  by  the  Court  of  Appeal  in  Ifoore 
V.  The  Lambeth  Waterworks  Company  (65  L.  T. 
Eep.  N.  S.  309 ;  17  Q.  B.  Div.  462).  Further,  the 
indictment  is  bad  because  it  does  not  show  under 
what  statute  the  defendants  are  bound  to  repair, 
and  the.  verdict  does  not  cure  the  omission.  He 
also  cited 

Btg.  V.  The  Inhabitants  of  Barnard  Oastle,  10  L.  J. 
&,K.  C;  IQ.  B.  246; 

Smith  T.  The  Wnt  Derby  Local  Board,  38  L.  T.  Bep. 
716  N.  S.  i  3  C.  P.  Div.  4SS. 

Gur.  adv.  vuU. 

July  6. — ^The  following  judgment  of  the  court 
(written  by  Denman,  J.)  was  delivered  by 

Lord  CoLEBrooE,  C.J. — These  were  two  rules 
calling  upon  the  prosecutors  of  two  indictments 
to  show  cause  why  the  verdict  for  the  Crown 
should  not  be  set  aside  and  a  new  trial  had  on  the 
ground  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence,  and  why  indg- 
ment  should  not  be  entered  for  the  defendants 
non  obstante  veredicto.  The  indictments,  having 
been  removed  by  certiorari,  were  tried  hy 
Mathew,  J.  and  a  special  jury  at  the  Dorchester 
Assizes.  The  indictments  alleged  respectively 
that  two  highways  were  in  decay,  "  and  that  the 
mayor,  aldermen,  and  burgesses  of  the  town  and 
county  of  the  town  and  borough  of  Poole,  acting 
by  the  council  as  the  sanitary  authority  for  the 
urban  sanitary  district  of  the  said  town,  county, 
and  district,  ought  to  repair  and  amend  the  said 
common  highway,  being  in  decay  as  aforesaid, 
when  and  so  often  as  it  shall  be  necessary."  There 
was  no  allegation  in  the  indictment  to  show  how 
the  defendants  were  liable,  nor  any  statement  as 
to  the  neglect  alleged  being  against  the  form  of 
the  statute  or  statutes.  The  learned  judge  at  the 
trial  intimated  his  willingness  to  majce  any 
amendment  within  his  power.  As  regards  the 
omission  of  the  words  "  against  the  form  of  the 
statute,"  it  is  laid  down  in  Hawkins'  Pleas  of  the 
Crown,  vol.  4,  c.  25,  s.  116,  that  "  if  an  offence 
indicted  be  only  prohibited  by  statute  and  not  by 
common  law,  and  the  indictment  do  not  conclude 
contra  formam  statuli  it  is  wholly  insufficient  and 
no  judgment  can  be  given  upon  it."  This  has 
been  decided  in  several  cases ;  and  I  think  it  ib 
applicable  to  a  case  like  the  present  when  a 
criminal  neglect  of  duty  is  charged  against  a 
corporation,  who  in  the  absence  of  a  statute 
would  clearly  not  be  persons  liable  to  be  indicted 
for  the  non-repair  of  a  highway.  So  far  from 
containing  anything  to  cure  this  defect  in  the 
indictment,  I  find  uiat  the  statutes  relating  to 
the  indictment  are  so  worded  as  to  exclude  any 
power  to  amend  this  particular  defect,  or  to  autho- 
rise us  to  treat  it  as  immaterial.  The  power  of 
amendment  of  indictments  is  very  limited.  The 
9  Geo.  4,  c.  15,  was  confined  to  the  case  of  vari- 
ances between  the  record  and  any  matter  in  writ- 
ing or  print  produced  in  evidence  in  misdemea- 
nours. 11  &  12  Vict.  c.  46,  only  carried  the  power 
further  by  applying  the  same  provision  to  aJl 

criminal  trials.    The  statute  14  &  IS  Vict.  c.  100, 
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8. 1,  enumerates  the  cases  in  which  amendment  is 
to  be  allowed.    They  are  nnmerous,  but  there  is 
no  power  given  to  amend  by  inserting  the  words 
"  against  the  form  of  the  statute  "  in  cases  where 
a  statutable   misdemeanour  is  proved  and  the 
words  have  been  omitted.    The  24th  section  of 
that  same  Act  seems  concluaive  against  any  such 
power,  for  it  deals  with   the  very  words  in  a 
manner  wholly  inconsistent  with  any  such  inten- 
tion;  for,  agnin  referring  to  Hawkins,  vol.  4, 
c.  25,  8.  117,  I  find  this  passage  :  "If    there  be 
more   than    one    statute    concerning    the  same 
offence,  and  the  first  of   them  was  never  dis- 
continued, and  the  latter  only  continue  the  former, 
without  making  any  addition  to  it,  or  only  qualify 
the  method  of  proceeding  upon  it,  without  alter- 
ing the   substance   of  its    provisions,    it    seems 
agreed  that  it  is  safe  in  an  indictment  on  any 
such  statute  to  conclude  contra  formwm  $tcUuti, 
and  it  has  been  held  that  a  conclusion  contra 
formam    atatutorum  will    in    such    case    vitiate 
the    prosecution."       With      this      before    him 
in    a    statute  intended  to   get  rid  of    all   our 
technical  objections  to    indictments    in  kindred 
respects,  the  draftsman  of  sect.   24  of    14  &  15 
Vict.   c.  100,    has   provided    as    follows :    "  No 
indictment     for    any    offence    shall     be     held 
insufficient "   (amongst   other  things)  "  for  the 
insertion  of  the  words  '  against  the  form  of  the 
statute '  instead   of   '  against   the  form   of   the 
statutes,'  or  vice  vertd."     I  think  it   impossible 
to  read  this  clause  without  being  convinced  that 
the  f  ramer  of  the  enactment  deliberately  abstained 
from  enacting  that  in  a  case  where  the  liability 
to  do  an  act  was  imposed  by  statute,  and  an  in- 
dictment was  preferred  for  the  violation  of  a  duty 
80  imposed,  it  should  be  henceforth  competent  to 
the  prosecutor  to  treat  the  case  exactly  in  the 
same  way  in  which  it  would  be  treated  if  the 
neglect  alleged  were  that  of  a  duty  imposed  by 
the  common   law.      Then    arises   the    question 
whether  this  is  a  formal  defect,  apparent  on  the 
face  of  the  indictment,  an  objection  to  which  can- 
not be  taken  after  the  jury  are  sworn,  according 
to  sect.  26  of  the  same  Act.    The  very  authorities 
referred  to  in  the  passages  in   Hawkins,  above 
cited,  were  to  the  efcect  that  the  omission  to  con- 
clude contra  formam  stai/uXi  was  a  fatal  objection 
in  arrest  of  judgment.    I  do  not  think  that  the 
objection  can  be  considered  a  formal  one  any  more 
than  the  omission  of   the   word   "feloniously" 
would  be  upon  a  charge  of  "  arson,"  or  scienter, 
in  a  case  of  receiving,  which  was  held  to  be  incur- 
able after  verdict  by  Lord  Campbell  in  the  Court 
of  Criminal  Appeal  in  Beg.  v.  Larkin  (23  L.  J. 
125,  M.  C.)  only  two  years  after  the  passing  of  the 
statute.    The  indictment  fails  to  give  the  defen- 
dant notice  of  the  kind  of  liability  with  which  it 
is  intended  to  fix  him.    The  cases  of  Beg.  v.  SHI 
(22  L.  J.  41,  M.  C.)  and  Beg.  v.  Larhin  (23  L.  J.  125, 
M.  C.)  are  illustrations  of  the  distinctions  between 
mere  formal  defects  and  of  defects  of  which  advan- 
tage may  be  taken  after  verdict.    I  think  sect.  25 
of  the  Act  must  be  construed  with  reasonable 
reference  to  sect.  24,  and  that   for  the  reasons 
already  given  it  would  be  contrary  to  the  inten- 
tion of  the  Act  to  hold  that  either  section  was 
intended  to   repeal    the    law   as   laid    down  in 
Hawkins.    I  therefore  think  that  the  defendants 
are  entitled  to  judgment  non  obstante  veredicto  on 
this  ground.    I  am  confirmed  in  my  opinion  that 
the  above  objection  is  &tsl  by  the  consideiation 


that  the  questions  raised  by  Mr.  Foote  as  to  the 
liability  of  the  defendants  are  questions  of  vei7 
great  nicety,  and  that  if  the  defendants  are  liable 
under  the  statute3  to  an  indictment  at  all,  it  is , 
not  unreasonable  to  require  that  the  circumstances 
creating  their  liability  should  be  shown  on  the 
face  of  the  indictment  in  such  a  way  that  the 
court  might  see  whether  the  indictment  does  or 
does  not  show  a  legal  liability ;  or  at  leasts  that 
the  indictment    should  inform    the    defendants 
whether  they  are  bein^  prosecuted  for  a  common 
law  or  a  statutorv  offence.    But  even  assuming 
that  in  this  case  the  indictment  is  suflScient  with- 
out amendment,  or,  if  not,  that  an  amendment 
could  be,  and  was,  made,  I  am  still  of  opinion 
that  the  defendants  are   entitled  to  judgment. 
The  liability  of  the  defendants  as  urban  sanitary 
authority  is  created  by  the  144th  sect,  of  33  &  39 
Yict.  c.  55.    The  first  branch  of  that  section  makeB 
the  urban  sanitary  authority  subject  to  all  the 
liabilities  of  surveyors  of  highways  under  the  taw 
for  the  time  being  in  force.    Ko  authority  has 
been  cited  to  show  that   a  surveyor   of    nigh- 
ways  (against  whom  it   was  decided   long  ago 
in    Yotmg   v.   Davis  (2   H.    &  C.  197)  that  an 
action  will  not  lie)  was  ever  liable  to  be  indicted 
for  the  non-repair  of  a  highway.  The  only  persons 
liable  to  be  indicted  were  the  inhabitants  of  the 
parish,  or  the  other  person  or  pwrsons  liable  to 
bear  the  burden  of  repair:   (see  Louqhhoroitgh 
Highway  Board  v.  Curzon,  54  L.  T.  Bep.  N.  S. 
168;   16  Q.  B.  Div.  565.)    The  case  of  Gibson 
T.  Ma^or,  ^c,  of  Preston  (L.  Rep.  5  Q.  B.  218), 
in  which  all  the  authorities  were  reviewed,   is 
entirely  to  this  effect,  and  is  recognised,  though 
distinguished,  in  Kent  v.  Worihing  Local  Board 
(48  L.  T.  Rep.  N.  8.  362;  10  Q.  B.  Div.  118), 
the  only  case  in  which  a  local  board  has  been 
held  liable  to  an  action  for  an  omission  of  any  of 
the  duties  in  relation  to  high;way8  imposed  upon 
them  by  the  Public    Heuth  Act.      That   case, 
however,  was  decided  wholly  upon  the  difference, 
or  supposed  difference,  between  the  mere  neglect 
to  repair  highways  and  what  the  court  held  to  be 
the  doing  of  an  act  in  such  a  way  as  to  become  a 
nuisance,  a  distinction  which  must  be  considered 
doubtful,  after  the  case  of   Moore  v.  Lambeth 
Watertoorhs  Company  (55  L.  T.  Rep.  N.  S.  309 ; 
17  Q.  B.  Div.  462)  in  the  Court  of  Appeal,  in 
which  it  is  spoken  of  as  the  only  case  in  which  a 
local  board  had  been  held  liable  for  an  act  of  omis- 
sion, or  a  mere  nonfeasance,  and  said  to  be  a  case 
only  to  be  supported  on  grounds  quite  inapplicable 
to  a  case  of  mere  non-repair  of  a  highway.    One 
conclusive  reason  for  holding  that  a  surveyor 
could  not  be  indicted  for  the  non-repair  of  a 
highway  is  that  by  the  law,  existing  as  loiig  as 
surveyors  were  the  only  persons  appointed  for 
the  purpose  of    attendmg  to  such  matters  on 
behalf   of  a  parish,  at  all  events  since  5  &  6 
Will.  4,  the  surveyor  could  be  punished  by  specific 
methods  provided  by  statute,  so  that  it  sufficiently 
appeared  from  the  statute  regulating  their  con- 
duct that  it  was  the  intention  of  the  Legislature 
to  provide  a  different  punishment  for  disobedience 
to  the  statute  from  a  prosecution  by  indictment. 
Sect.  20  of  5  and  6  Will.  4,  c.  50,  provides  that 
for  any  neglect  of  duty  for  which  no  particular 
penalty  is  by  that  Act  imposed  the  surveyor  shall 
forfeit  51.    Sect.  144  of  the  Pablio  Health  Act 
1875    also   provides    that    the    urban    sanitary 
authority  shall  be  subject  to  all  the  duties  and 
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liabilities  irhich  by  tbe  Highway  Act  1835,  or 
any  act  amending  the  same,  are  vested  in  and 
given  to  the  inhabitants  in  vestry  assembled. 
Bnt  the  liability  to  an  indictment  at  common  law 
cannot  be  intended  to  be  a  liability  which  was 
imposed  upon  ttie  inhabitants  in  vestry  assembled. 
No  assembly  of  the  vestry  was  required  to  con- 
stitute such  liability,  nor  was  it  a  liaoility  imposed 
by  the  Highway  Act  or  any  other  Act.    It  existed 
wholly  independently  of   the  Acts,  though   the 
Acts  contained  certain  provisions  limiting  the 
cases  in  which,  and  the  terms  upon  which,  indict- 
ments might  be  successfully  preferred  in  accor- 
dance with  the  provisions  of  the  Acts.     There  is 
nothing,  as  far  as  I  can  see,  in  the  144th  section 
of  the  Public  Health  Act  1875,  nor  in  any  of 
the  existing  Acts,  to  make  the  urban  sanitary 
authority  liable  to    a  common  law  indictment 
for    neglecting   those    duties  which    they  con- 
ferred upon  tnem,  either  as  surveyors  of   the 
highways  or  as  inhabitants  in  vestry  assembled. 
If  their  liability  is  to  be  established  in  the  latter 
capacity,  I  think  it  could  only  be  upon  an  indict- 
ment OTeferred  according  to  the  provisions  of 
5  &  6  Will.  4,  c.  50,  after  the  preliminary  steps 
thereby  required,  and  not  as  persons  liable  at 
common  law  to  be  indicted  as  tnough  they  were 
the  persons  liable  for  repair  in  the  same  sense  in 
which  the  pariah  or  other  persons  liable  ratione 
tenurcB  are  liable.    Mr.  Foote  relied  upon  another 
point,  viz.,  that  the  roads  in  question  have  not  been 
set  out  under  the  Inclosure  Acts.    But  this  was  a 
point,  as  I  understand,  not  raised  at  the  trial,  at  all 
events  not  so  insisted  upon  as  that  we  should  be 
justified  in  setting  aside  the  verdict.     It  is  a 
matter  which  might  very  easily  have  been  taken 
as  proved  in  the  absence  of  special  attention 
being  called  to  it.     But  for  the  reasons  given 
above,  we  are  of  opinion  that  the  defendants  are 
entitled  to  judgment  non  obstante  veredicto,  the 
indictment  not  alleging  a  case  of  liability  in  the 
defendants  upon  which  the  jury  were  warranted 
in  finding  any  verdict  against  them,  and  the 
statute  not  creating  any  such  liability,  even  if  the 
indictment  had  alleged  all  the  circumstance  upon 
which  the  prosecution  relies. 

Solicitors  for  the  prosecntors,  Brovmlow  and 
Home,  agents  for  JE.  a.  Clarke,  Wareham. 

Solicitors  for  the  Mayor  and  Corporation, 
Prior,  Chmreh  and  Adam*,  agents  for  Dickin»<m, 
Poole. 


June  11, 15,  and  July  6. 
(Before  Lord  CoLERtnaz,  G.J.  and  Dekiuit,  J.) 

EeO.  v.  PoULTEB  AMD  OTHBKS.  (a) 

Lands  Clauses  Consolidation  Act  1845  (8^9  Viet, 
e.  18),  «.  68— iZaiZtcai/  Clauses  Gonsolidaiion 
Act  1845  (8*9  Vict.  c.  20),  ».  6— Land* 
injuriously  apected  —  Compensation — Premises 
held  on  terminable  lease — Lease  terminated  by 
occupier. 

Messrs.  P.,  colour  printers,  occupiers  of  premises 
under  a  lease  for  seventeen  years  from  the  11th 
Nov.  1883,  teminable  at  the  end  of  three  years 
by  a  six  months^  notice,  claimed,  under  the  Lands 
Clauses  Act  1845,  and  the  Railway  Clauses  Act 
1845,  from  the  L.  T.  and  S.  Railway  Company 
compensation  in  respect  of  the  injurious  affection 

(a)  Beported  b7  Jonra  Sioth,  Eaq.,  BuTlttei>«t-L>w. 


of  the  premises  by  the  ezelution  of  light  in  eon- 
sequence  of  the  erection  of  warehouses  by  the 
ratlioay  company  under  their  statutory  powers. 
After  giving  tlie  company  the  option  of  taking 
over  the  lease,  they,  on  the  6th  May  1886,  gave 
notice  to  determine  the  lease,  on  the  11th  Nov. 
1886,  and  removed  to  other  premises. 
Held,  that  the  claimants  could  recover  compensation 
for  the  damage  caused  and  to  be  caused  by  the 
removal  to  the  neio  premises,  notwiihslanding  that 
they  had  by  their  own  act  determined  the  lease, 
and  that  their  right  to  compensation  was  not 
limited  to  the  damage  actually  sustained  before 
the  nth  Nov.  1886. 

This  was  a  rule  obtained  on  behalf  of  the  London, 
Tilbury,  and  Southend  Railway  Company,  the 
defendants  in  the  action,  calling  upon  the  plain- 
tiffs to  show  cause  why  an  inquisition  had  and 
taken  before  the  sheriff  touching  a  claim  for 
compensation  made  by  them  under  the  Lands 
Clauses  Act  1845  in  respect  of  lands  injuriously 
affected  by  the  defendants  should  not  be  quashed. 
The  facts  of  the  case  are  set  out  at  length  in 
the  judgment  of  the  court. 

Moulton,  Q.C.  and  Freeman,  for  the  plaintiffs, 
showed  cause  against  the  mle.— The  pUdntiffa 
having  been  deprived,  by  the  action  of  the  defen- 
dants, of  the  light  necessary  for  the  purpose  of 
carrying  on  their  business,  were  entitled  to  move 
to  a  place  where  they  could  carry  it  on,  and  to 
receive  compensation  in  respect  of  all  the 
expenses  thereby  occasioned.  These  expenses 
are  the  natural  damages  in  such  a  case,  and 
there  is  no  reason  in  the  cases  or  statutes  why 
the  plaintiffs  should  not  be  entitled  to  them. 
They  cited 

SagU   r.   The  Charing  Crow   Raihnay  Company, 

16  L.  T.  Sep.  N.  S.  593 ;  L.  Bep.  2  C.  P.  ««; 
Tha   Caledonian   Railwaiy    Company   t.    Wiuksr's 

Trustees,  46  L.  T.  Bep.  N.  S.  826;  7  App.  Caa. 

259; 
The   MetrovoUtan  Board  of  Works  v.  JteCariky, 

81  L.  T.  Bep.  N.  S.  182;  L.  Bep.  7H.  of  L.  248; 
Ford  T.  The  Metropolitan  and  Metropolitan  District 

RaHwav  Companits,  54  L.  T.  Bep.  N.  S.  718; 

17  Q.  B.  Div.  12  ; 
and  distinguished 

Ricket  T.  The  MstropoKtan  Bailway  Company, 
12  L.  T.  Bep.  N.  8.  79;  16  L.  T.  Bep.  N.  STstl; 
L.  Bep.  2HTof  L.  175. 

The  Attorney-General  (Sir  B.  Webster,  Q.C.)  and 
R.  8.  Wright  (with  them  Hay),  for  the  defendants, 
in  support  of  the  rale.— The  jury  have  taken  into 
consideration  matters  which  they  ought  not  to 
have  done,  and  on  that  ground  the  inquisition 
mast  be  quashed : 

Permy  v.  The  Boulh-Sastem  Bailway  Company 
26L.  J.225,  Q.B. 

The  decision  in  the  case  of  Eagle  v.  The  Charing 
Cross  Railway  Comjpany  (16  L.  T.  Bep.  N.  S.  593; 
L.  Bep.  2  C.  P.  638)  is  that  the  diminution  of 
light  was  an  injurious  affecting  of  the  plaintiff's 
interest  in  the  premises,  which  entitled  him  to 
compensation  under  the  statute,  and  that  it  was 
no  answer  that  by  reason  of  accidental  circnm- 
stances  the  saleable  value  of  the  premises  was  not 
diminished.  That  only  goes  so  far  as  to  say  that 
the  occupation  value  of  premises  can  be  taken  into 
account,  and  does  not  lay  down  any  principle  on 
which  the  defendants  can  be  held  to  be  liable  for 
tbe  cost  of  the  plaintiffs'  removal  and  fitting  up 
of  other  pi-emiaes.    The  matters  for  which  com- 
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pensation  is  claimed  are  precisely  those  which 
where  disallowed  in  the  cases  of  Bieket  v.  The 
Metropolitan  Baihaay  Company  (12  L.  T.  Bep. 
N.  S.  79 ;  16  L.  T.  Eep.  N.  S.  542 ;  L.  Bep. 
2  H.  of  L.  175)  and  Ford  v.  The  Metropolikm 
and  MetroooUtan  Dittriet  BaihKm  Companies 
(54  L.  T.  B«p.  N.  S.  718 ;  17  (J.  B.  Div.  12). 
•viz.,  the  mere  personal  inconvenience  or  injur}', 
and  the  mere  injury  to  the  business  of  the  person 
«]aiming.    They  also  cited 

Lyon  T.  The  Fuhmongert'  Company,  85  L.  T.  Eep. 

N.  S.  569 ;  1  App.  Cob.  062 : 
The   Oaiedonian   Railway    Qompany  r.    WaUt»r'$ 

lViwtoM,46L.  T.Bep.  N.  S. 826:  7 App. Cm. 250; 
The  MttnpoHtan   Board  rf   Worlu  t.   JfeCarthy, 

31  L.  T.  Bep.  N.  S.  182;  L.  Eep.  7  H.  of  L.  243  ; 
Beckett  t.  The  Midland  Railway  Company,  17  L.  T. 

Bep.  N.  S.  409;  L.  Eep.  3  C.  P.  82. 

Cut.  adv.  vuU. 

July  6. — The  following  judgment  of  the  court 
(written  by  Denman,  J.)  was  delivered  by 

Lord  Coleridge,  C.J. — This  was  a  rule  to  show 
cause  why  an  inquisition  should  not  be  quashed. 
The  affidavit  on  which  the  rule  was  obtained,  after 
stating  that  the  London,  Tilbury,  and  Southend 
Bailway  by  their  Acts  were  authorised  to  erect 
warehouses,  &c.,  and  that  they  had  acquired  land 
for  the  purpose,  and  that  warehouses  were  in 
course  of  erection,  stated  that  the  company  were 
served  with  a  notice  of  claim,  dated  the  14th  Sept. 
1886,  by  Messrs.  Ponlter,  claiming  a  sum  for  an 
injurious  affecting  of  premises  occupied  by  them 
in  Lambeth,  and  requiring  them  to  issue  their 
warrant,  under  the  Lands  Clauses  Act  1845,  to 
settle  the  compensation  to  be  paid  to  them.  The 
claim  was  under  a  lease  for  seventeen  years  from 
the  11th  Nov.  1883,  terminable  by  the  claimauts  at 
the  end  of  three  years  by  a  six  months'  notice  ; 
rent  4252.  per  annum.  Before  the  service  of  the 
claim  the  claimants  had  served  a  notice  on  their 
landlord  to  determine  their  interest  on  the  11th 
Nov.  1886.  Particulars  of  the  claim  were  de- 
livered. The  company  on  the  4th  Oct.  1886 
issued  their  warrant  to  the  sheriff  under  protest, 
alleging  on  the  face  of  it  that  they  did  not  admit 
that  the  claimants'  premises  had  boen  injuriously 
affected,  or  that  the  claimants  had  sustained  any 
damage  for  which  the  company  was  liable  to  make 
<M>mpensation.  First,  on  the  ground  that  the 
claimants  had  by  their  own  act  determined  their 
interest  in  the  premises  on  the  11th  Nov.  1886 ; 
and,  secondlv,  on  the  ground  that  the  particulars 
of  claim  made  no  claim  for  depreciation  of  value  of 
the  premises,  but  for  matters  in  respect  of  which  no 
claim  could  be  supported.  The  inquiry  took  place 
on  the  8th  and  15th  Nov.  No  witnesses  were 
called  for  the  company,  they  being  advised  that 
no  evidence  was  given  in  respect  of  which  any 
compensation  could  legally  be  given.  At  the 
request  of  the  company's  counsel  the  jury  gave 
their  verdict  separately,  upon  the  separate  heads 
of  claim,  as  follows :  For  the  difference  in  the 
amount  of  rents,  rates,  and  taxes  to  be  paid  by 
the  claimants  in  respect  of  the  new  premises  and 
the  amount  paid  in  respect  of  the  old  premises, 
14501.  For  refitting  such  new  premises  equal  to 
old,  650!.  For  costs  of  removal,  150Z.  For  costs 
of  new  lease,  501.  And  for  all  loss  or  damage  to 
the  business  of  the  said  claimants,  sustained  or  to 
be  sustained  by  the  said  claimants  by  reason  of 
the  execution  of  the  works  of  the  said  railway, 
the  further  sum  of  7001.    Making  a  total  of  30001. 


The  under-sheriff  put  the  following  question  to 
the  jury :  "  Assuming  that  the  claimants  are  not 
entitled  to  claim  beyond  the  11th  Nov.  1886,  what 
sura  are  thev  entitled  to  in  respect  of  their  occu- 
pation of  tne  premises  up  to  that  date  P  "  The 
jury  answered  this  question,  "  4502."  The  sheriff 
gave  judgment  for  SOOOt.,  and  for  4502.  in 
the  event  of  the  court  holding  that  the 
claimants  were  only  entitled  to  compensation  in 
accordance  with  such  alternative  verdict.  No 
land  was  taken  from  the  claimants.  The 
affidavit  on  behalf  of  the  claimants  did  not 
controvert  the  statements  above  set  forth,  bat 
added  the  following  facts,  namely,  that  the 
premises  when  taken  by  the  claimants  in  1883 
were  taken  with  the  view  of  extending  their 
business  of  printers  and  colour  printers  and 
coloured  paper  merchants;  that  the  premises 
enjoved  excellent  light,  which  was  necessary  to 
the  business,  the  premises  opposite  being  partly 
twenty  feet  and  partly  fifty  feet  high;  that 
early  in  1885  the  company  began  to  erect  ware- 
houses opposite  the  claimants'  premises,  having 
demolished  the  previously  existing  buildings; 
that  on  inquiry  through  their  surveyor  they 
were  informed  that  warehouses  100  feet  high 
were  about  to  be  erected,  and  that  the  claimants 
would  be  compensated  by  the  company  for  any 
injury  to  their  premises  for  loss  of  light  and  air ; 
that  the  claimants'  surveyor  informed  the  com- 
pany's  engineer  that  it  would  be  impossible  for 
the  claimants  to  continue  their  business  for  want 
of  sufficient  light,  and  that  they  must  seek  other 
premises;  that  on  the  6th  April  a  letter  was 
n-ritten  to  the  company  by  the  claimants,  stating 
the  terms  of  the  lease,  and  informing  them  that 
unless  the  company  intimated  before  the  6th 
May  (the  last  day  for  giving  notice  to  determine 
the  lease  in  November)  that  they  desired  that 
course  not  to  be  adopted,  they  intended  to  give 
such  notice,  adding:  "They  think  it  right  to 
give  the  company  an  opportunity  of  expressing 
their  wishes  on  the  subject,  as,  having  to  pay 
compensation,  the  company  may  prefer  to  take  an 
assignment  of  the  lease  instead  of  permitting  it 
to  be  determined."  The  company's  solicitor 
answered  this  letter  on  the  15th,  as  follows: 
"We  cannot  advise  the  company  to  take  any 
course  with  regard  to  your  clients'  lease.  If  they 
are  injuriously  affected,  they  have  their  remedy 
under  the  Lands  Clauses  Act,  and  any  step  th<j 
take  in  the  direction  of  terminating  their  lease 
must  be  taken  by  them  on  their  own  responsi- 
bility, and  not  in  any  way  with  the  acquiescence 
of  the  company."  To  this  the  claimants'  solicitor 
replied:  "I  am  in  receipt  of  your  letter,  and 
shall  accordingly  give  notice  to  determine  the 
lease."  The  affidavit  went  on  to  state  that  notice 
was  accordingly  given  on  the  6th  Majr,  in  the 
interest  of  both  parties,  to  avoid  liability  for 
4252.  rent  for  premises  which  the  claimant  would 
have  been  unable  to  use ;  that  they  proceeded 
to  look  out  for  other  premises,  and  obtained 
some  nearly  equal  at  a  rent  of  5802.,  which  they 
proceeded  to  fit  up  and  prepare  for  their 
business ;  that  no  evidence  was  given  for  the 
comjjany  to  contradict  the  evidence  given  for 
the  claimants  to  the  effect  that  the  works  of  the 
company  rendered  the  premises  unavailable 
for  the  exercise  of  their  trade  by  depriving 
them  of  the  necessary  light,  and  that  the 
new  premises  had  been  t^en  solely  on  that 
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acconnt ;  and  that  the  connsel  for  the  company 
addressed  the  jury  upon  these  questions,  but 
reserved  the  right  to  contend  that  the  company 
vere  not  liable  to  pay  any  compensation.  The 
only  qnestion  as  to  which  any  conflict  appeared 
in  the  affidavits  was  as  to  the  intention  of 
the  jury  to  include  or  exclude  compensation  for 
certain  matters  in  the  alternative  snm  of  4502. ; 
but  this  is  now  immaterial,  for  it  was  agreed  on 
the  argument  before  us  that  if  the  court  decided 
in  favour  of  the  claimants  upon  the  two  questions 
argued  before  ua  thev  should  be  entitled  to  the 
whole  30002.  for  which  judgment  had  been  given; 
but  that  in  any  case  he  should  be  entitled  to  the 
minor  sum  assessed  by  the  jury,  viz.,  4502. 
Those  two  questions  were  these :  First,  whether 
the  claimants  could  recover  compensation  for  the 
alleged  damage  and  expenses  caused  and  to  be 
caused  by  the  change  to  new  premises,  though 
they  were  not  bound  to  terminate  the  lease,  or 
whether  the  damage  actually  sustained  before  the 
11th  Nov.  1886,  when  by  their  own  act  they  had 
determined  it,  was  the  limit  of  their  right  to 
compensation.  Secondly,  whether  the  damage 
claimed  was  legitimately  the  subject  of  compen- 
sation being  not  claimed,  as  was  contended,  in 
respect  of  any  injurious  affecting  of  the  premises 
as  premises,  but  only  in  respect  of  the  particular 
business  carried  on  by  toe  claimants.  With 
regard  to  the  second  question,  we  are  of  opinion 
that  it  is  disposed  of  m  the  claimants'  favour  by 
the  judgment  of  the  Court  of  Common  Fleas  in 
Eagle  v.  Charing  Cross  Railway  Company  (16 
L.  T.  Eep.  N.  S.  593  j  L.  Rep.  2  C.  P.  638),  in 
which,  after  fully  considering  the  effect  of  the 
OTevions  cases,  including  the  well-known  case  of 
Mcket  T.  MetrapolilcM  Railway,  it  was  decided  by 
SoviU,  C.J.,  Keating  and  Montague  Smith,  JJ., 
that  an  obstruction  of  light  is  an  injurious 
affecting  of  premises,  and  that  where  such  in- 
jurious affecting  has  been  caused  by  the  erection 
of  works  authorised  hy  the  Act,  and  otherwise 
unauthorised,  the  occupier  of  the  premises  may 
recover  compensation  (even  though  the  saleable 
value  of  the  premises  may  not  be  diminished)  for 
the  damage  to  his  trade  by  the  obstruction  of  the 
light  occasioned  by  the  works.  Th^re  is  nothing 
in  any  of  the  cases  since  decided  which  appears 
to  US  to  be  in  conflict  with  this  decision.  The 
other  point  upon  which  it  was  contended  that 
we  ought  to  decide  in  favonr  of  the  com- 
pany, except  80  far  as  the  verdict  for  4502. 
IS  concerned,  was  that  the  claimants  having 
themselves  exercised  their  option  in  determining 
the  lease  could  not  recover  compensation  in 
respect  of  a  loss  which  would  not  occur,  except 
during  a  period  subsequent  to  the  time  when 
they  ceased  to  be  occupiers  of  the  premises. 
There  is  as  far  as  we  are  aware  no  case  in  which 
this  point  has  been  decided ;  bnt  we  think  that 
upon  the  facts  stated  in  the  present  case  there 
was  evidence  upon  which  the  nnder-sheriff  might 
properly  leave  it  to  the  jurv  to  find,  and  upon 
which  the  jury  might  find,  for  the  claimant  for 
the  full  amount  of  30001.,  for  which  the  under- 
sheriff  in  fact  gave  judgment.  It  must  be  taken 
that  before  the  6th  May,  when  the  notice  to  deter- 
mine the  lease  was  given,  it  was  a  matter  of 
certainty  that  the  buildings  which  had  been 
already  commenced,  and  which  were  to  be  103 
feet  hi^h,  wonld  materially  diminish  the  light  of 
the  claimants'  premises.    It  must  also  be  taken 


that  before  the  6th  Mar  the  claimants  gave  tall 
notice  to  the  company  that  the  effect  of  erecting 
the  buildings  would  be  so  entirely  to  destroy  the 
light  necessary  for  their  business  that  they  would 
be  obliged  to  move  and  obtain  other  premises. 
We  cannot  quash  the  inquisition  or  rMuce  the- 
amount  of  compensation  found  by  the  jury  unless 
we  see  that  it  was  assessed  upon  a  wrong  prin- 
ciple. It  was  (as  appears  by  the  claimants  affi- 
davit not  contradicted  by  the  company),  agreed 
that  no  objection  should  be  raised  upon  the 
inquiry  merely  on  the  ground  that  the  buildings 
baa  not  reached  their  full  height  at  the  time  of 
the  inquiry,  bnt  it  is  not  dispnted  that  when  the 
notice  was  given  to  determine  the  lease  there  had 
already  been  some  interference  with  the  light, 
which  by  the  date  of  the  termination  of  the  lease 
had  caused  damage  to  the  extent  of  4502.  The 
claimants  therefore  were  persons  who  at  the  date 
of  their  claim  in  Sept.  1886  were  the  occupiers  of 
the  premises  injuriously  affected  by  the  works  of 
the  company.  They  were,  therefore,  persons 
entitled  to  compensation.  If  they  had  remained 
in  the  promises  until  the  expiration  of  the  term, 
and  been  obliged  to  discontinue  their  business  on 
those  premises,  remaining  liable  for  the  rect 
during  the  whole  period,  thev  would  in  all  pro- 
bability have  incurred  a  much  greater  loss  than 
that  for  which  compensation  has  been  ^ven. 
But  instead  of  remaining  in  and  claiming- 
compensation  for  the  probable  loss  to  them 
during  several  years,  they,  after  iait  notice- 
to  the  company — and  aft^  the  verdict  we- 
must  assume  with  perfect  hona  fides,  and  reason- 
ably in  order  to  save  themselves  from  greater 
loss  by  reason  of  the  deprivation  of  their  premises- 
— gave  notice  to  determine  the  lease  in^ov.  1886. 
Is  the  amount  they  have  had  to  pay  to  avoid 
further  loss  of  rent  in  these  circumstances  a  fMr 
expenditure  rendered  necessarv  by  the  injuriotis 
affecting  of  the  premises,  for  which  compensation 
can  be  claimed  P  We  think  it  is.  We  think  that 
it  is  so  on  the  ground  that  a  man  who  suffers  an 
actionable  wrong  is  not  only  entitled  but  bound 
to  take  all  reasonable  steps  to  make  his  loss  as- 
small  as  possible,  even  against  a  wrongdoer.  In 
the  present  case  we  are  not  called  upon  to  say 
wheMier  it  was  the  wisest  course  for  the  claimants 
to  take  as  regards  their  own  interests  or  the- 
interests  of  the  company.  All  such  questions 
were  for  the  jury.  All  we  have  to  decide  is, 
whether  the  mere  fact  that  the  lease  was  ter- 
minable on  the  11th  Nov.  is  sufficient  to  limit 
the  claimants  to  the  damage  by  loss  of  li^t 
actually  sustained  before  that  date.  We  thmk. 
not,  nor  can  we  see  any  ground  for  depriving  the 
claimants  of  any  of  the  items  which  went  to  make 
up  the  30002.  We  think  they  were  all  items- 
wnich  it  was  within  the  legitimate  province  of 
the  jury  to  allow,  when  it  was  once  established 
that  the  claimants  were  persons  whose  premises 
were  injuriously  affected  by  the  company's  works  v 
and  the  jury  having  been  satisfied  that  they 
ought  to  allow  them,  the  court  has  no  right  to 
interfere.  We  are  therefore  of  opinion  that  thfr 
rule  ought  to  be  discharged  with  costs. 

Mvie  disebargei. 

Solicitors  for  the  railway  company,  J*.  0.iratii«iir» 
and  Brovme. 

Solicitor  for  the  claimants,  W.  W.  Ytmmg. 
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Monday,  June  13. 
(Before  Lord  Coubbidge,  C  J.  and  Desscan,  J.) 


Bbs.  V  The  Lord  Mator  of  LoinwN 
Browm.  (o) 


and 


Summary  Jurisdiction  Act  1884  (47  <5"  48  Viet, 
e.  43),  ««.  7  and  10 — Courf  o/  tummaru  juritdie- 
Hon — Powerto  state  case — Proeeedings/orrecovery 
qf  tewen  rate. 

A  special  eaje  under  the  33rd  section  of  the  Sum- 
mary Jurisdiction  Act  1879  (42  4-43  Viet.  c.  49), 
Vfuai,  hy  the  operation  of  the  7th  section  of  the 
Sitmmary  Jurisdiction  Act  1884  (47  ^  48 
Viet,  c  ii),  and  notwithstanding  the  10th  section 
efthat  Act  he  stated  by  a  justice  sitting  to  hear 
a  proceeding  for  the  reeoverii  of  a  seivers  rate 
under  the  19ith  section  of  tlie  City  of  London 
Sewers  Act  1848  (11  #•  12  Viet.  c.  cl»iii.). 

This  was  a  mle  calling  upon  the  Lord  Mayor  of 
the  City  of  London  and  one  Brovm,  a  collector  of 
rates  to  the  CommisBioners  of  Sewers  of  the  City 
of  London,  to  show  caa.se  why  the  Lord  Mayor 
should  not  state  a  case  for  the  opinion  of  the 
-coort  npon  a  point  of  law  which  arose  before  him 
apon  the  hearing  of  certain  proceedings  taken 
.gainst  the  applicant  nnder  the  194th  section  of 
tlMB  City  of  London  Sewers  Act  1848  (11  &  12 
Vict.  c.  clxiiL)  by  the  Commissioners  of  Sewers 
to  recover  a  rate  levied  by  them  under  the 
169th  section  of  the  same  Act. 

It  appeared  that  npon  the  hearing  of  these  pro- 
■ceedings  a  qoestion  was  raised,  nnder  the  206th 
-section  of  the  Act,  as  to  whether  the  production 
<S  the  rate-books  alone  was  a  sufficient  evidence 
of  occupation,  and  the  applicant  having,  on  the 

Xistion  being  decided  against  him,  applied  to 
Lord  Mayor  to  state  a  case  upon  the  point  for 
the  opinion  of  the  Qaeen's  Bench  Division,  the 
Lord  Mayor  refused  to  do  so  on  the  ground  that 
fae  had  not  jurisdiction. 

The  applicant  thereupon  applied  for  and  ob- 
tained a  rule  calling  upon  the  Lord  Mayor  to  show 
K»u8e  why  a  writ  of  mandamus  should  not  issue 
commanding  him  to  state  a  case. 

The  Summary  Jurisdiction  Act  1884  (47  &  48 
Yict.  c.  43)  provides  as  follows : 

7.  Whareai  bv  saotion  fifty  of  the  Summar;  Jnrisdio- 
Hliatlon  Act  1879  it  is  enacted  that  the  exprossion 
"  conrt  of  snmmary  jnrisdiction  "  shall  in  that  Act  and 
juij  fntoza  Act  mean  "  any  jnetioe  or  jnatioea  of  the 
peace  oi  cither  magietrate  by  whatever  name  called  to 
whom  imisdiction  is  given  by  or  who  is  or  are  anthor- 
iaed  to  act  under  thp  Summary  Jurisdiction  Acts  "  or 
aqy  of  saoh  Acts ;  and  whereas  doabta  have  arisen  as  to 
wkether  the  mid  section  extends  to  sach  jostice,  justices, 
or  nagiatrate  when  acting  under  some  Act  other  than 
the  Snmmary  Jurisdiction  Acts,  and  it  is  expedient  to 
remore  snoh  donbts :  Be  it  therefore  enacted  as  follows  : 

It  is  hereby  declared  that  the  above-recited  definition 
«f  court  of  sammary  iorisdiotion  in  section  fifty  oi  the 
Sammary  Jnrisdiotion  Act  1879,  includes  such  justice, 
JnaticeB,  or  maffistrate,  as  therein  mentioned,  whether 
aetiag  nnder  ue  Sammary  Jurisdiction  Acts  or  any  of 
them,  or  by  virtoe  of  his  or  their  comaiiaaion  or  by  the 
common  law. 

10.  Kothing  in  this  Act  shall  alter  the  procedure  for 
the  recovery  of  or  any  remedy  for  the  nonpayment  of 
4a(y  poor  rate,  or  of  any  rate  or  som  the  payment  of 
wlnab  ia  aot  adjudged  b^  the  conviction  or  order  of  a 
^xmrt  of  snmmary  joiiadustiou. 

Bodkin,  on  behalf  of  the  Lord  Mayor,  showed 
«siise  against  the  role.    He  cited 

JBiegayte  jray,8B.  jfc  g.  428  ?  31 L.  J.  IW,  M.  C. ; 
(•>  Bsported  ty  J08BE  BxtZK,  Bmi.,  Barxlatei'4t-I«w. 


Sweetman  v.  Guest,  18  L.  T.  Bep.  K.  3.  tf ;  L.  Bep. 

Wkeeier'v.  Bnmington,  2  L.  T.  Bep.  N.  8. 171 ;  29 

L.  .r.  175,  M.  C. ; 
Rochdale     Building    Society    v.    Corporation     of 

Rochdale,  51  J.  P.  134 ; 
Mogg  V.  The  Oeenters  of  Tatton,  6  Q.  B.  Dir.  10 ; 
The  Sandgate  Local  Board  v.  Pledge,  52  L.  T.  Bisp. 

N.  S.'546 ;  14  Q.  B.  Div.  730  : 
Reg.  V.  Pries,  42  L.  T.  Bep.  N.  S.  439;  49  L.  J. 

40,  M.  C. 

[Dexiuln,  J. — The  decision  in  Beg.  y  Price  (ubi 
tup.),  to  the  effect  that  magistrates  in  issuing 
warrants  of  distress  for  poor  rates  do  not  sit  as 
a  coart  of  sammary  juriadiction  under  11  &  12 
Vict.  c.  43,  seems  to  be  entirely  in  your  favour, 
and  it  is  apparent  from  the  judgment  of  Smith,  J., 
in  The  Sandgaie  Local  Board  v.  Pledge  (uhi  tup.), 
that  that  case  does  not  conflict  with  it.  The  only 
question,  therefore,  is,  whether  Beg.  y  Price  has 
been  affected  by  any  subsequent  statutory  enact- 
ment.] The  only  Act  which  can  be  said  to  have 
BDch  an  effect  is  the  Summary  Jurisdiction  Act 
1884  (47  &  48  Vict.  c.  43),  whichby  the  7th  section 
declares  that  the  definition  of  court  of  summary 
jnrisdiction  in  the  Sammary  Jurisdiction  Act 
1879  includes  justices,  whether  acting  under  the 
Sammary  Jurisdiction  Acts,  or  any  of  them, 
or  under  any  other  Ant;  bat  it  is  sub- 
mitted that  that  section  does  not  apply  to  the 
present  case,  because  the  10th  section  expressly 
excepts  it  from  its  operation.  That  section  pro- 
vides that  nothing  in  the  Act  shall  alter  the 
procedure  for  the  recovery  of  any  rate  or  sum  the 
payment  of  which  is  not  adjudged  by  the  con- 
viction or  order  of  a  court  of  summary  jurisdic- 
tion. [Denhan,  J. — Does  that  mean  a  conrt  of 
sammai'y  jurisdiction  as  defined  by  former  Acts, 
or  as  enlarged  by  the  Act  of  1884  i']  It  means  a 
court  of  summary  jurisdiction  in  the  ordinary 
sense,  not  na  specially  enlarged  for  the  Act  of 
1879.  [Desman,  J. — Does  a  conditional  power  to 
state  a  case  "  alter  the  procedure  "  for  the  recovery 
of  a  rate  ?  ]  Beg.  v.  Pncn  decided  that  magistrates 
in  issuing  warrants  of  distress  for  poor  rates  are 
not  withm  the  Act  of  1879.  [Dkmmak,  J.— -Does 
it  not  rather  decide  that  they  were  not  within  the 
Act  of  1879  antil  the  Act  of  1884  was  passed  ?] 
To  cause  a  justice  to  sit  as  an  open  court  of 
sammary  jurisdiction  instead  of  as  a  simple 
justice  is  an  alteration  of  procedure  within  the 
meaning  of  the  10th  section  of  the  Act  of  1884. 

H.  Stuart  Sankey,  for  the  Commissioners  of 
Sewers  of  the  City  of  London,  also  showed  cause 
against  the  rule. 

Cluer  for  the  applicant.  —  There  is  on  the 
affidavits  a  point  of  law  suitable  for  the  decision 
of  this  court,  and  similar  to  that  decided  in  S^. 
V.  Bradshaw  (29  L.  J.  176,  M.  C),  and  under  the 
7th  section  of  the  Act  of  ■  1884  the  Lord  Mayor 
had  power  to  state  a  case  for  the  opinion  of  the 
court. 

Lord  Colekidge,  C.J.  —  In  this  case  I  under- 
stand that  the  Lord  Mayor  was  asked  to  state  a  case 
for  the  opinion  of  this  conrt,  and  that  he  declined 
to  do  BO,  not  because  he  had  any  objection  to  that 
course,  but  because  it  appeared  to  him  that  he 
had  no  jurisdiction  to  do  so.  If  the  case  of  Beg. 
y.  Price  (42  L.  T.  Bep.  N.  S.  439 ;  49  L.  J.  49.  M.  Cf.) 
was  cited  to  him,  1  do  not  wonder  that  he  felt 
a  difficulty  as  to  his  right,  and  that  he  bowed  to 

that  decision.    That  case  ma,  ^thont  doabt, 
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properly  decided  on  the  state  of  the  law  then  in 
existence.  The  question  there  was,  whether  a 
justice  of  the  peace  sitting  to  issue  a  warrant  of 
distress  for  the  recovery  of  poor  rate  was  a  court 
of  summary  jurisdiction  within  the  meaning  of 
the  Summary  Jurisdiction  Act  1879  (42  &  43  Yict. 
c.  49),  and  it  was  held  that  he  was  not,  and  that 
the  provisions  of  that  Act  in  no  way  affected  or 
applied  to  prooaedings  for  the  recovery  of  poor 
rates.  As  the  law  then  stood,  I  think  that  it  was 
perfectly  clear  that  that  was  so.  But  since  then 
the  Legislature  has  passed  an  Act  (the  Summary 
Jurisdiction  Act  1884,  47  &  48  Yict.  c.  43)  for  the 
purpose  of  bringing  justices  when  acting  under 
some  Act  other  than  the  Summary  Jurisdiction 
Acts  within  the  scope  of  the  Summary  Juris- 
diction Act  1879.  But  the  Lord  Mayor  still 
hesitates  as  to  whether  he  has  power  to  state  a 
case  when  acting  under  the  194th  section  of  the 
City  of  London  Sewers  Act  1848  (11  &  12  Viet. 
c.  clsiii.),  the  section  which  provides  for  the  re- 
covery of  rates  made  under  the  1 69th  section  of 
that  Act.  The  question,  therefore,  which  we 
have  to  decide  is,  whether  the  new  Act  has 
brought  him,  when  acting  in  that  capacity,  within 
the  provisions  of  the  Summary  Jurisdiction  Act 
1879.  What,  then,  are  those  provisions  P  The 
7th  section  provides  that,  "  whereas  by  sect.  50  of 
the  Snmmarjr  Jurisdiction  Act  1879  (4S  &  43 
Yict.  c.  4S)  it  is  enacted  that  the  expression 
'  court  of  summary  jurisdiction '  shall  in  that  Act 
and  any  future  Act  mean  "  any  justice  or  justices 
of  the  peace  or  other  magistrate  by  whatever 
name  called  to  whom  jurisdiction  is  given  by  or 
who  is  or  are  authorised  to  act  under  the  Sum- 
mary Jurisdiction  Acts  or  any  of  such  Ants,  and 
whereas  doubts  have  arisen  as  to  whether  the 
said  section  extends  to  such  justice,  justices,  or 
magistrate  when  acting  under  some  Act  other 
than  the  Summary  Jurisdiction  Acts,  and  it  is 
expedient  to  remove  such  doubts;  it  is  hereby 
declared  that  the  above-recited  definition  of  court 
of  summary  jurisdiction  in  the  50th  section  of 
the  Summary  Jurisdiction  Act  1879  includes 
such  justice,  justices,  or  magristrate  as  therein 
mentioned,  whether  acting  under  the  Summary 
Jurisdiction  Acts,  or  any  of  them,  or  under  any 
other  Act,  or  by  virtue  of  his  or  their  commission 
or  by  the  common  law."  Then  the  10th  section 
provides  that  "  nothing  in  this  Act  shall  alter  tbe 
procedure  for  the  recovery  of  or  any  remedy  for 
the  nonpayment  of  any  poor  rate,  or  of  any' rate 
or  sum  the  payment  of  wnich  is  not  adjudged  by 
the  conviction  or  order  of  a  court  of  summary 
urisdiction."  I  do  not  think  that  an  application 
1.0  state  a  case  for  the  opinion  of  this  court  is  any 
part  of  the  procedure  for  the  recovery  of  a  rate 
within  the  meaning  of  the  10th  section.  It  seems 
to  me,  therefore,  that  tha  Lord  Mayor  has  power 
to  state  a  case,  and  that  this  rule  must  be  made 
absolute. 

DjEKMAir,  J. — It  is  quite  plain  that  the  point 
which  was  raised  before  the  Lord  Mayor  in  these 
proceedings,  viz.,  whether  the  production  of  the 
rate-books  alone  was,  under  the  206th  section  of 
the  City  of  London  Sewers  Act  1848,  sufficient 
evidence  of  the  occupation  of  premises,  was  a 
point  of  law  very  fit  to  be  stated  in  a  case  for  the 
opinion  of  this  court.  The  only  question,  there- 
fore, is,  whether  the  Lord  Mayor  had  jurisdiction 
under  the  Summary  Jurisdiction  Acts  to  state  a 
case.    I  do  not  think  it  ia  necessary  to  go  into 


the  cases  prior  to  the  year  1884.  The  7th  section 
of  the  Act  passed  in  that  ^ear  (47  &  48  Yict.  c.  43) 
declares  that  the  definition  of  a  court  of  snm- 
mary  jurisdiction  in  the  Summary  Jurisdiction 
Act  1879  includes  any  justice,  justices,  or  magis- 
trate, as  therein  mentioned,  whether  acting  onder 
the  Summary  Jurisdiction  Acts,  or  any  of  them,  or 
any  other  Act.  Here  the  Lord  Mayor  was  acting 
under  the  City  of  London  Sewers  Act  1848, 
which  by  the  194th  section  empowers  any  justice 
to  summon  any  owner  or  occupier  refusing  or 
neglecting  to  pay  any  rate  made  under  the  autho- 
rity of  the  Act,  and  in  default  of  payment  to 
grant  a  warrant  authorising  any  person  to  levy 
the  rate  by  distress.  But  it  is  contended  that 
the  Act  of  1884  does  not  apply  by  reason  of  the 
10th  section,  which  provides  that  nothing  in  the 
Act  shall  alter  the  procedure  for  the  recovery  of 
or  any  remedy  for  the  nonpayment  of  any  poor 
rate,  or  of  any  rate  or  sum  tne  payment  of  which 
is  not  adjudged  by  the  convicuon  or  order  of  a 
court  of  summary  jurisdiction.  I  think  that  the 
7th  section  makes  any  justice  sitting  in  this 
capacity  a  court  of  summary  jurisdiction,  and  that 
this  therefore  is  a  rate  the  payment  of  which  is 
adjudged  by  the  conviction  or  order  of  a  court  of 
summary  jurisdiction.  The  Lord  Mayor,  there- 
fore, has  had,  in  mj  opinion,  since  the  passing  of 
the  Act  of  1884,  jurisdiction  to  state  a  case  in 
these  matters ;  and  as  there  appears  to  have  been  a 
point  of  law  raised  quite  worthy  of  discuasion,  I 
think  that  the  order  must  be  made  absolute  with 
costs  against  the  Commissioners  of  Sewers. 

J2t«2e  abiolute. 

Solicitors  for  the  applicant.  Harper  and  Batt- 
coek. 

Solicitor  for  the  Lord  Mayor,  T.  B.  Nelton. 

Solicitor  for  the  defendant  Brown,  E.  A.  Baylis, 
solicitor  to  the  Commissioners  of  Sewers  of  the 
City  of  London. 


Wednetday,  May  25. 

(Before  Pollock,  B.  and  Field,  J.) 

Jones  (app.)  v.  Parbt  (resp.).  (a) 

PiMic  Health  Act  1875  (38  ^  39  Viet.  c.  55)— Muni- 
cipcd  bye-law — Open  tpaee  at  rear  of  dweUing- 
house — Distance  across — Opposite  property. 

The  L.  Improvement  Commissioners  made  a  bye-law 
that  every  person  erecting  a  new  buildinq  to  be 
used  as  a  dwdling-house  shouldprovide  in  tnerear 
thereof  an  open  space  exclusively  belonging  thereto, 
to  the  extent  ai  least  of  150  square  feet,  free 
from  arvy  erection,  thereon  aixyve  the  Urnel  of  the 
ground,  and  should  cause  the  distance  aoroM 
such  open  space  between  every  such  building  and 
the  opposiU  properly  at  the  rear  to  be  10  feet  <U 
least,  and  if  suA  building  be  25  feet  in  htkgkt 
should  cause  su^  distance  aeross  iohe  ai  least 
20  feet.  An  information  being  preferred  against 
P.  for  a  breach  of  the  bye-law,  tt  was provedtkai 
he  had  erected  within  tM  jurisdiction  of  the  com- 
missioners a  new  buUding  to  be  used  as  a 
duieUing-house,  2b  feet  in  height ;  Ikai  there  waa 
in  the  rear  of^  the  buUding  an  open  mace  ewda- 
sively  belonging  thereto  to  the  extent  of  700  iqiutre 
feet;  that  the  distance  aeross  sudi  open  spaee 
between  such  building  and  the  boundary  of  the 
opposite  property  at  the  rear  thereof,  induding  ike 
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tcidth  qf  the  »treel  which  divided  the  building 
from  the  opj^oeite  property,  wa*  52  feet ;  that  tha 
land  eKdvMvely  belonging  to  tuch  building  toai 
bounded  in  the  rear  by  a  piiblie  street,  and  that 
the  dietanee  a-eroi$  the  open  epaee  between  tJte 
btiilding  and  tJie  public  street  was  8 feet. 

Held,  on  oaae  ttatea,  that,  on  the  true  construction 
of  the  bye-law,  the  public  etreet  was  the  "  opposite 
property,"  and  that,  aa  P.  had  not  caused  tlie 
dietance  acmes  the  open  space  between  his  building 
and  the  opposite  property  to  he  at  least  Wfeet,  he 
had  commuted  a  breach  of  the  bye-law. 

This  was  a  case  stated  by  justices  for  the  opinion 

of  the  court. 
The  case  was,  so  far  as  material,  as  follows : — 

1.  At  a  petty  sessions  holden  at  the  jastices' 
room,  Llandudno,  in  the  county  of  Carnarvon, 
on  the  22nd  Nov.  1886,  an  information  preferred 
on  the  17th  Nov.  1886  by  Owen  Jones,  Inspector 
of  Nuisances  for  the  Llandudno  Improvement 
Commissioners,  who  are  the  urban  sanitary 
authority  of  the  district  (hereinafter  called  the 
appellant),  a^inst  Thomas  Parry,  of  Llandndno, 
bmlder  (hereinafter  called  the  respondent),  chsra- 
ing  him  for  that  be  did  on  the  31st  Aag.  18^ 
erect  a  new  building,  to  be  used  as  a  dwelling- 
house,  in  Caroline-street,  Llandudno,  which  is  25 
feet  in  height  from  the  level  of  the  ground,  and  at 
the  rear  thereof  did  leave  an  open  space,  exclu- 
sively belonging  to  such  dwelling-honse,  which 
open  space  is  of  a  less  distance  across  than  20  feet, 
contrary  to  the  bye-law  in  that  behalf  duly  made, 
confirmed,  and  publbhed  by  the  commissioners 
for  the  said  town  of  Llandudno,  and  which  bye- 
law  was  at  the  time  of  the  commission  of  the  said 
offence  and  is  still  in  force,  was  heard  and 
determined. 

2.  The  bye-law  ia  as  follows : 

Ever^  person  erecting  a  new  bnildiair  to  be  used  as 
a  dwellingr-liotiae  shall  provide  in  the  rear  thereof  an 
open  gpaoe  exolomvely  belonging  thereto  to  the  extent 
at  least  of  150  square  feet,  free  from  any  erection  thereon 
above  the  level  of  the  ground.  And  he  shall  oaose  the 
distance  across  snoh  open  space  between  every  snch 
bnilding  and  the  opposite  property  at  the  rear  to  be  10 
feet  at  least.  If  such  bnilding  be  15  feet  in  height  above 
the  level  of  snch  open  space  he  shall  cause  the  distance 
aeioaa  to  be  at  least  IS  feet.  If  snoh  bnilding  be  25  feet  in 
heiffht  he  shall  cause  snch  distance  across  to  be  at  least 
Ofeet. 

3.  Upon  the  hearing  of  the  information  it  was 

f  roved  that  the  respondent,  on  the  Slst  Aug. 
886,  and  since  the  making  of  the  above  bye-law, 
and  while  it  was  in  full  force,  had  erected  in 
Caroline-street,  Llandndno,  within  the  jurisdic- 
tion of  the  said  improvement  commissioners,  a 
new  building  to  be  used  as  a  dwelling-house  which 
was  25  feet  in  height  from  the  level  of  the 
ground  at  the  rear  thereof ;  that  there  was  in  the 
rear  of  the  building  an  open  space  exclusively 
belonging  thereto  to  the  extent  of  700  sqnare  feet ; 
that  the  distance  across  such  open  space  between 
such  building  and  the  boundary  of  the  opposite 
property  at  the  rear  thereof,  including  the  width 
of  the  street  dividing  the  bnilding  from  the 
opposite  property,  was  52  feet  3  inches ;  that  the 
land  exclusively  belonging  to  such  building  was 
bounded  in  the  rear  by  a  public  street ;  and  that 
the  distance  across  the  open  space  between  snch 
public  street  and  the  building  was  8  feet  1  inch. 

4.  Upon  the  part  of  the  appellant  it  was  con- 
tended that,  upon  the  true  construction  of  the 
bye-law,  the  whole  of  the  open  space  across  which 


the  distancn  of  20  feet  should  be  measured,  must 
be  the  exclusive  property  of  the  respondent,  and 
that  the  appellaint  was  entitled  to  require  that 
there  should  be  a  clear  space  of  at  least  20  feet 
between  any  and  all  parts  of  the  rear  of  the  build- 
ing and  the  boundary  of  the  land  abutting  upon 
the  said  street. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  distance  of  20  feet  should  be 
measured  from  the  rear  of  the  building  across  the 
open  space  in  the  rear  thereof,  and  across  the 
street  adjoining  thereon,  to  the  opposite  property, 
and  that,  as  thie  distance  from  every  part  of  his 
building,  if  so  measured,  exceeded  20  feet,  there 
had  been  a  sufficient  compliance  with  the  bye-law. 

The  justices  being  of  opinion  that  this  latter 
was  the  correct  interpretation  of  the  bye-law, 
dismissed  the  information. 

The  question  of  law  for  the  opinion  of  this 
court  was,  whether,  under  the  circumstances,  the 
information  was  properly  dismissed.  If  the  court 
should  be  of  opmion  that  the  contention  of  the 
respondent  was  right,  then  their  decision  was  to 
stand ;  but  if  the  court  should  be  of  opinion  that 
the  contention  of  the  appellant  was  right,  then 
the  information  was  to  be  remitted  to  them  for 
the  purpose  of  enabling  them  to  impose  such 
penalty  as  they  should  think  fit. 

B.  8.  Wright  for  the  appellant. — The  whole  of 
the  open  space  across  which  the  distance  of  20  feet 
is,  according  to  the  true  construction  of  the  bye- 
law,  to  be  measured,  must  be  the  property  of  the 
owner,  and  he  is  not  entitled  to  measure  in  the 
street  in  order  to  make  up  the  distance,  otherwise 
the  owner  of  the  property  on  the  other  side  would 
be  entitled  to  do  the  same,  and  the  bye-law  would 
be  defeated.  The  object  of  the  bye-law  is  to  pro- 
vide a  space  of  40  feet  between  bnilding  and 
building,  and  if  the  street  can  be  measured  in,  this 
object  would  not  be  attained,  since,  in  the  case  of 
a  street  20  feet  wide,  the  owners  on  either  side 
could  build  up  to  the  line  of  the  street.  [He  was 
stopped  by  the  Court.] 

Bigham,  Q.C.  (with  him  E.  H.  Lloyd).— Tho 
respondent  lus  in  this  case  complied  with  the  bye- 
law.  The  object  of  the  bye-law  is  to  provide  an 
open  space,  and  it  is  immaterial  whether  the  open 
space  IS  a  street  and  belongs  to  the  public  or  is 
private  property.  It  appears  on  the  case  that  as 
a  fact  a  distance  of  20  feet  has  been  left  between 
the  respondent's  building  and  the  opposite  pro- 
perty. [FisLD,  J. — Is  not  the  street  the  opposite 
property  in  this  caseP]  The  property  contem- 
plated IS  a  property  baring,  or  likely  to  have, 
buildings  upon  it.  The  157th  section  of  the 
Public  Health  Act  1875  (38  dc  89  Vict.  c.  55),  in 
pursuance  of  which  this  bye-law  is  made,  em- 
powers it  to  be  made  for  the  purpose  of  providing 
a  sufficiency  of  space  about  buildings  to  secure  a 
free  circulation  of  air.  If  the  appellant's  con- 
struction of  the  bye-law  is  the  true  construction, 
owners  of  property  would  have  to  set  back  their 
buildings  20  feet,  even  though  the  adjoining  pro- 
perty might  be  a  very  large  open  space  incapable 
of  being  built  upon. 

Pollock,  B. — I  quite  agree  with  Mr.  Bigham 
that  if  we  once  consent  to  depart  from  the  words 
of  the  bye-law,  and  argue  the  matter  upon  its 
own  merits,  there  is  much  to  be  said  in  favour 
of  the  respondent.  But  that  is  a  course  which  we 
are  not  at  liberty  to  take.  The  words  of  the  ^e- 
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Jaw  are  that  "  every  person  erecting  a  new 
bnilding  to  be  nsed  as  a  dwellicg-hnnse  shall  pro- 
vide in  the  rear  thereof  an  open  space  eiclnsively 
lielong^ng  thereto  to  the  extent  at  least  of  ISO 
sqnare  feet  free  from  any  erection  thereon  above 
the  level  of  the  ground,  and  he  shall  canse  the 
-distance  across  such  open  space  between  every 
-snch  bnilding  and  the  opposite  property  at  the 
rear  to  be  10  feet  at  least  if  snch  bnilding  be 
15  feet  in  height  above  the  level  of  such 
open  space,  and  if  such  building  be  25  feet 
in  heignt  he  shall  caase  such  distance  across 
to  be  at  least  20  feet."  The  words  "build- 
ing" and  "dwelling-house"  and  "property" 
are  used,  and  a  space  is  described  between  the 
bnilding  and  the  opposite  property.  Now,  what 
is  tbe  meaning  of  the  word  "  property  "  in  the 
ordinary  sense?  Mr.  Bigham  contends  that  it 
means  in  this  bye  •  law  "  property  which  is 
capable  of  being  bnilt  npon ; "  but  we  do  not 
Ttsnally,  when  we  are  asked  whose  property  a 
piece  of  ground  is,  reply  that  it  is  nobody's  pro- 
perty because  there  is  no  house  upon  it.  The 
bye-law  has  two  objects.  It  is  intended,  in  the  first 
place,  to  provide  that  there  shall  be  a  certain  area 
of  open  space  in  the  rear  of  every  dwelling-house; 
and,  in  the  second  place,  to  prevent  any  person 
from  bringing,  under  any  circumstances,  any 
tmilding,  however  small,  up  to  the  edge  of  his  pro- 
perty. If  we  place  npon  the  bye-law  the  oon- 
-struction  contended  for  by  the  respondent,  these 
objects  would  be  defeated.  I  therefore  think  that 
the  justices  were  wrong  in  dismissing  this  infor- 
mation, and  that  the  case  must  be  remitted  to 
them  to  impose  a  penalty. 

Field,  J. — ^I  am  sorry  to  be  compelled  to  make 
an  order  involving  the  demolition  of  a  building 
which  hae  been  erected,  bat  I  am  bound  to  con- 
«tme  this  bye-law  according  to  the  received 
principles  of  construction.  This  bye-law  deals 
with  buildings  to  be  used  as  dwelling-houses — ^that 
is,  as  places  for  people  to  live  in — and  it  says  that 
there  shall  be  provided  in  the  rear  of  such  bnild- 
inss  an  open  space  of  a  certain  area  exclusively 
belonging  thereto.  It  then  proceeds  to  provide 
for  the  free  circulation  of  air  through  the  open 
space,  and,  in  order  that  nothing  may  intertere 
with  this,  it  says  that  the  distance  across  such  open 
space  shall  be  a  fixed  number  of  feet,  varying  with 
the  height  of  the  bnilding,  and  this  distance  is  to 
be  measured  between  snch  bnilding  and  the 
(^posite  property  in  the  rear.  In  this  case  tbe 
respondent  has  not  caused  this  distance  to  be 
left,  and  contends  that,  because  the  opposite  pro- 
perty in  the  rear  happens  to  be  a  street,  he  is  not 
bound  to  do  so.  In  my  judgment,  it  makes  no 
iliSerence  that  the  public  have  a  right  of  way  over 
the  opposite  property,  and  I  therefore  think  that 
the  case  must  be  remitted  for  the  justices  to  con- 
vict, and  that  the  respondent  ought  to  pay  the 
«08ts  of  these  proceedings. 

Solicitors  for  the  appellant,  Belfrage  and  Co.,  for 
It.  8.  Chamberlain,  Liandudiio. 

Solicitors  for  the  respondents,  Finney,  Thonuu, 
ad  Co.    or  Louis  and  Co.  Buthin. 


Wednesday,  May  18. 
(Before  Lord  Colebidge,  C.J.  and  Smith,  J.) 
GooDHAN  V.  Blake  ;  Lambeth,  Claimant,  (a) 

APPEAL   FBOM    COUKTY  COURT. 

Practice — Inlerpleadet^— Charges,  Sfc  for  slieriff — 
Subsequent  to  inlervleader  order — County  Court 
— Right  of  apveat  from — County    Courts    Act 
1860  (13  ^  14  Viet.,  c.  61),  s.  14. 
Jn  an  interpleader  issue,  directed,  on  the  appliea- 
tion  of  the  sheriff,  the  claimant  is,  if  successful, 
entitled  to  recover  as  costs  against  the  exeetition 
creditor  the  charges  incurred  by  the  sheriff  sub- 
sequent to  the  interpleader  order,  vis.,  possession 
tuoney  and  expenses  of  a  sale  which  had  taken 
place  under  order  of  tM  court. 
The  question  whether  such  charges  are  to  he  aUowed 
is  a  proper  subject  of  appeal  from  a  County  Court 
to  the  High  Court,  under  the  County  Court*  Act 
1850  (13  &  14  Via.  e.  61),  s.  14. 
Cebtain  goods  were  seized  in  execution  by  the 
sheriff  of  Middlesex,  and  claimed  by  the  clairaanb 
under  a  bill  of  sale. 

An  interpleader  issue  was  directed  on  tho 
application  nf  the  sheriff,  and  transferred  to  the 
Wnitechapel  County  Court  for  trial.  The  goodsi 
s»zed  were  sold  by  the  sheriff  under  an  order  of 
the  County  Court.  The  claimant  was  successful 
On  the  trial  of  the  issue.  The  County  Court 
registrar  allowed  to  the  claimant  as  casts  against 
the  execution  creditor  the  charges  incurred  by  the 
sheriff  from  the  date  of  the  interpleader  order, 
viz.,  possession  money,  and  the  expenses  of  the 
sale.  On  appeal  the  judge  held  that  the  claimant 
and  not  the  execution  creditor  was  liable  in 
respect  of  those  charges  of  the  sheriff  subsequent 
to  the  interpleader  order. 
The  claimant  appealed. 

TF.  E.  Hume  WHliams  for  the  claimant. — ^The 
order  of  the  County  Court  judge  is  not  in  con- 
formity with  the  practice  in  the  Queen's  Bench 
Division  of  the  High  Court;  the  execution 
creditor  has  the  option  of  withdrawing  when  the 
claim  of  the  claimant  is  first  heard.  If  he  does 
not  withdraw  and  is  unsuccessful,  it  is  only  fair 
that  he  shonld  pay  costs  which  have  been  incurred 
inconsequence  of  his  persisting  in  opposing  the 
title  of  the  claimant.  The  costs  to  which  a  sheriff 
is  entitled  were  considered  by  Field,  J.  in  Searle 
V.  Matthews  (W.N.  1883, 176;  Bittleston's  Reports 
in  Chambers,  118),  and  the  costs  here  in  question 
are  there  held  to  be  rightly  allowed  to  the 
sheriff.       . 

J.  Watson  for  the  execution  creditor. — ^Th« 
court  has  no  jurisdiction  to  entertain  this  appeal, 
as  it  related  to  a  mere  question  of  costs,  and  does 
not  involve  any  determination  or  direction,  in 
point  of  law :  (County  Courts  Act  1860  (13  &  14 
Vict.  c.  61),  s.  146.)  (a) 

By  the  Court  (Lord  Coleridge,  CJ.  aad 
Smith,  J.)  The  order  appealed  from  involves  a 
question  of  legal  principle,  and  therefore  there  is 
a  light  of  appeal.    The  law  applicable  to  sheriffs* 

(a)  Beported  b;  H.  D.  BONur,  Esq.,  BarrtitcT-M-Law-. 

(a)  If  either  part;',  in  an;  oanse  of  the  amoont  to 
which  jnriBdiotioii  is  ^Ten  to  tbe  Comity  Conrta  hjr  this 
Act  shall  be  diaiiati8&ed  -with  the  determination  or 
direction  of  tbe  said  conrt  in  point  of  la';*,  or  npon 
tbe  admission  or  rejection  of  any  evidence,  snch  party 
may  appeal  from  the  same  to  any  of  the  Superior  Courts 
S  of  oommonlaw  at  WeRtminster,  provided  Ac,  &a.  ]  ^ 
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charges  is  correctly  stated  in  the  considered 
jndgpment  of  Field,  J.  in  Searle  v.  Matthetos  {uhi 
«up.),  and  the  claimant  is  entitled  to  recover  the 
cltarjgeB  in  question  as  costs  from  the  execution 
creditor.  ^^^  dt«»w*-rf. 

Solicitor  for  the  claimant,  Newgon. 
Solicitor  for  the  creditor,  Ma$kell. 


PROBATE,  DrVORCE,   AISD  ADMIRALTY 

DIVISION. 

PBOBATE    BUSINESS. 

Tuesday,  Feb.  8. 

(Before  the  Pbxsisekt.) 

Wasd  v.  Huckle.  (a) 

Prchate  —  Heir-at-latB  represented  —  Widow    in- 

ierested  in  intestacy  a  lunatic — Citation  to  see 

proceedings — Practice. 

In  a  probate  suit,  the  testator's  viidow  and  brother 
were  the  persons  interested  in  an  intesiacn/.  The 
■undow  teas  a  confirmed  lunatic,  eonfinei  in  an 
asyhvm  in  Australia.  The  heir-at-law  had 
appeared,  and  was  a  party  to  the  suit.  The 
Court  re/used,  under  the  circumstances,  to  order 
the  widow  to  be  cited. 

Ox  the  23rd  Jnlj  1886  the  testator,  Frederick 
John  Huckle,  late  of  Upper  Sydenham,  in  the 
county  of  Surrey,  died,  leaving  a  will  duly  exe- 
cuted and  bearing  date  the  15ui  April  1886,  and 
three  codicils  dated  respeccively  tne  29th  June, 
the  Ist  July,  and  the  15th  July  1886. 

The  testator  by  his  said  will  devised  to  trustees 
all  his  real  and  personal  estate  to  pay  the  income 
thereof  "  to  his  wife  Elizabeth  Eucide,  formerly 
Elizabeth  Headley,  spinster,"  for  her  life,  and 
gave  her  a  power  of  appointment  among  his  four 
sons,  who,  in  defonlt  of  the  exercise  of  such 
power,  were  to  take  the  property  after  their 
mother's  death  in  equal  shares. 

Elizabeth  Huckle,  Sydney  John  Huckle,  a 
nephew  of  the  deceased,  and  Porter  Headley,  a 
brother  of  Elizabeth  Hackle,  were  appointed 
executors.  The  codicils  did  not  materially  alter 
Elizabeth  Hackle's  interest  under  the  will,  but 
that  of  the  15th  July  nominated  Martin  Luther 
Ward  as  executor  in  place  of  Porter  Headley. 

Martin  Luther  Ward,  as  executor,  propounded 
the  will  and  three  codicils. 

Elizabeth  Hackle  and  her  brother.  Porter 
Headley,  in  a  cross-snit  propounded  the  will  alone, 
alleging  undue  execution  of  the  three  codicils, 
and,  further,  that  the  testator  was  not  of  sound 
mind  at  the  time  he  executed  the  said  codicils. 

Sydney  John  Huckle,  Martin  Luther  Ward, 
and  John  Huckle,  the  brother  and  heir-at-law 
of  the  deceased,  appeared  as  defendants  in  this 
cross-suit,  which  by  an  order  of  the  court  was 
consolidated  with  the  first  suit. 

Elizabeth  Huckle,  it  seemed,  was  not  the  lawful 
wife  of  the  testator,  who  had  gone  through  a 
ceremony  of  marriage  with  her  some  years  before 
in  Australia ;  his  wife,  Ann  Huckle,  being  then 
alive,  but  confined  in  a  lunatic  asylum,  as  a  con- 
firmed lunatic. 

Ann  Huckle,  the  lawful  widow,  was  not  pro- 
vided for  in  any  one  of  the  testamentary  docu- 
ments left  by  the  deceased. 

(a)  Beporlad  I17  H.  DOBUr-OltAZnBOOK,  Eaq.,  BuiMaiX-Lsiw. 


The  real  and  personal  estate  of  the  deceased 
produced  a  total  income  of  about  6001.  per  annum. 

Chregson,  on  behalf  of  the  plaintiff  Ward,  moved 
for  leave  to  cite  the  lawful  widow,  Ann  Huckle,. 
so  that  the  result  of  the  proceedings  might  be 
binding  upon  her.  He  also  asked  to  cite  the  heir- 
at-law,  and  Porter  Headley,  the  executor  named 
in  the  will. 

Searle,  for  Elizabeth  Huckle  and  her  children,, 
the  principal  defendants,  opposed  the  application. 
They  were  willing  to  take  the  risk  of  not  binding' 
Ann  Huckle.  There  was  no  particular  objection 
to  citing  her;  but  it  seemed  useless,  and  the 
only  result  would  be  delay.  It  was  not  probable 
that  anyone  would  be  found  here  willing  to  re- 
present the  lunatic.  As  to  the  other  two  persons 
proposed  to  be  cited,  it  was  unnecessary.  John 
Huckle,  the  heir-at-law  and  only  next  of  kin,  was. 
alreaEidy  before  the  court. 

The  Pbesident. — As  the  plaintiffs  counsel  has 
failed  to  show  that  I  am  bound  to  direct  this  lady 
to  be  cited,  I  shall  not  do  it.  I  do  not  refuse  it 
absolutely,  but  it  seems  to  me  to  be  perfectly  idle- 
to  allow  her  to  be  cited,  she  being  a  pauper 
lunatic  out  in  Australia,  and  it  not  having  been 
si^^gested  that  she  has  any  friends,  so  that  I 
might  Eeel  sure  that  her  rights  would  be  looked 
after  by  some  adequate  person.  In  the  absence  of 
any  information  of  that  kind,  I  do  not  feel  dis- 
posed to  give  the  direction  asked  for  with  regard 
to  her,  and  I  am  the  more  confirmed  in  that  view 
because  I  see  that  the  person  who  has  thn 
strongest  possible  motive  m  disputing  the  will  is 
a  party  to  the  suit.  He  is  the  heir-at-law  to  an 
estate,  as  it  is  alleged,  worth  6001.  a  year,  and  if 
he  does  not  think  it  worth  his  while  to  contest  th» 
validity  of  this  will,  which  deprives  him  of  that 
estate,  and  gives  him  only  lOOOi.,  the  risk  which 
the  executors  run  is  of  the  most  infinitestimal 
character.  As  to  the  widow,  I  refuse  the  appli- 
cation. I  do  not  feel  any  difficulty  with  regard 
to  the  other  two  persons.     I  do  not  see  why  the- 

?laintifE,  if  he  wishes  it,  should  not  cite  them,  and 
accede  to  his  application  with  regard  to  them. 
The  question  of  costs  will  be  reserved. 
Solicitor  for  the  plaintiff,  E.  G.  Page. 
Solicitors    for    the    defendants,    Satlt     and 
Spalding. 


Jan.  25  and  Feb.  22. 
(Before  the  President.) 

In  the  Goods  of  Bbnjahin  Hughes  (deceased),  (ay 

Will — Position  of  signature — GodicU  execvied  on 
margin  of  wHl—Foot  or  end — Wills  Act  (1 
Vict.  0.  26),  s.  9—Wills  Act  Amendment  Act  (15- 
Viet.  c.  24),  «.  1. 

A  will,  icrttten  on  the  first  side  of  a  s\e(A  of  foolscap 
paper,  was  prepared  Ig  a  solicitor  and  duly  exe- 
cuted and  attested.  The  testator,  shortly  before  /it» 
deaih,  desiring  to  make  some  aiterationin  the  dis- 
position of  his  property,  sent  for  a  neighbour,  who 
wrote  on  the  third  page  of  the  foolscap  a  codtetl, 
preceded  by  the  words :  "  ThefoUownng  aUerations 
having  been  first  made,"  the  codicil  ending  laith 
a  proper  atteriation  clause.  The  testator's  mark 
and  the  signatures  of  the  attesting  witnesses  were, 
however,  not  written  at  ihe  foot  of  the  aUestatuyn 

(a)  Sepoited  by  H.  DuBUT-QltAZnBOOK,  Eni.,  Ba7r<star«t-Tiaw. 
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cZatM«,  hut  ovpoaite  <7i«  body  of  the  toiU,  on  the 
marffin  of  the  first  page,  the  person  who  wrote 
out  the  codicil  being  under  th«  iinpression  that  a 
codicil  was  an  alteration  of  the  will,  and  that  aU 
(dteraiiona  in  a  wHl  mitet  be  signed  and  atteeted 
in  the  margin  thereof. 
Held,  that  the  eodieU  was  not  duly  executed,  and 
that  it  could  iiot  be  admitted  to  probate. 

On  the  22nd  May  1878  Benjamin  Hughes,  collier, 
late  of  Biatre,  in  the  cnanty  of  Flint,  deceased, 
duly  executed  his  last  will  and  testament  by 
making  his  mark,  he  being;  anable  to  write.  The 
will  was  drawn  by  a  solicitor,  and  was  written  on 
the  first  page  of  a  sheet  of  foolscap  paper. 

On  the  23rd  Oct.  1886,  desiring  to  alter  his  will, 
the  testator  sent  for  John  Jones,  a  neighbour,  and 
told  him  his  wishes.  John  Jones  thereupon  drew 
up  and  wrote  on  the  third  page  of  the  sheet  of 
foolscap  the  codicil  which  was  now  in  question. 

The  deceased  made  his  mark,  and  the  two 
witnesses  wrote  their  signatures,  on  the  margin 
of  the  first  sheet,  alongside  the  will.  For  the 
purposes  of  this  motion  John  Jones  made  an 
afiSdavit  setting  forth  that  he  had  prepared  the 
codicil  from  instructions  contained  in  a  penny 
almanac  "  How  to  make  a  will."  From  them  he 
had  beeu  led  to  the  belief  that  "  all  alterations 
made  in  a  will  must  be  attested  on  the  margin 
thereof,"  and,  as  he  looked  upon  the  codicil  in 
the  light  of  an  alteration  of  the  will,  he  directed 
the  testator  to  make  his  mark,  and  the  witnesses 
to  sign,  in  the  margin  of  the  first  page,  on  which 
the  will  was  written. 

The  will  and  codicil,  which  were  very  short, 
were  as  follow : 

This  is  the  last  will  and  testament  of  me,  Benjamin 
Hnghee,  of  Bistre,  in  the  ooonly  of  Flint,  oolUer.     I 

g'Te,  devise,  and  bequeath  nnto  my  wife  Prudence 
ognes  for  life  or  widowhood,  and  after  her  decease  or 
second  marriaKe  I  ^ve  my  son,  Walter  Hughes,  my 
house  and  garaen  situate  at  Bistre  aforesaid,  his  heirs 
and  assigns  for  ever,  and  the  same  to  be  in  my  own 
name  for  eTer.  After  my  wife's  death  I  give  all  my 
personal  estate  eqnally  between  my  children,  yii.,  Ellen 
Lamb,  WilliamHoghea,  Jane  Jones,  FranoisHoghea,  and 
Emma  Hnehes  absolately  I  appoint  my  son  William 
Hnghea  sole  executor  of  this  my  will,  as  witness  my 
hsad  this  22nd  Hay  1878.— The  mark  x  of  Bknjakin 
HuoHas.  Signed  by  the  said  testator  of  his  last  will 
and  testament  this  day  and  year  first  above-mentioned 
in  the  presence  of  ns  present  at  the  same  time,  who  in 
bis  presence  and  in  the  presence  of  each  other  all  pre- 
sent at  the  same  time  Dave  snbBoribed  onr  names  as 
witnesses,  the  said  will  having  been  first  read  over  to 
the  testator. — Datid  Davids,  Alvbid  Pabbt,  clerks 
to  Mr.  P.  MUs  Eyton,  solicitor.  Hold. 

The  following  alterations  having  been  first 
made: 

That  the  house  and  garden  beq^neathed  to  my  youngest 
son  "  Walter  Hnghea,"  situate  at  Bistre,  in  theoonnty 
<^  Flint,  be  sold  and  all  my  personal  estate  afterwards, 
and  after  the  decease  of  m^  wife,  Prudence  Hughes,  or 
widowhood,  be  equally  divided  between  the  sons  and 
daughters  then  living,  or  the  offspring  of  those  (if  any) 
that  may  be  deceased. — Signed  by  the  said  testator  (on 
the  margin)  of  the  afore  written  will  and  testament  in 
the  presence  of  us,  who  at  his  request  in  the  presence 
of  «u!h  other  have  haiennto  subscribed  onr  names  as 
witnesses  the  twen^-thiid  day  of  October,  eighteen 
hundred  and  eighty-su.— 23/10/86. 

0.  A.  Middlet-on  moved  for  probate  of  the  will 
and  codicil.  He  cited  In  ffie  Goods  of  Birt  (24 
L.  T.  Eep.  N.  S.  142;  L.  Rep.  2  P.  &  D.  214), 
where  a  sentence,  written  on  the  back  of  the  page 
of  a  sheet  of  note  paper,  the  front  of  which  con- 
tained the  will,  with  an  asterisk  front  and  back 


to  call  attention  to  the  said  sentence,  and  to  show 
at  what  part  of  the  will  it  was  to  be  read  in,  was 


treated  as  an  interlineation. 


Cwr.  adv.  vuU. 


The  President  (Sir  James  Hannen). — In  this 
case  the  will  of  the  testator,  Benjamin  Hnghes, 
is  made  on  the  first  side  of  a  sheet  of  foolscap 
paper,  and  a  document  which  is  described  as  an 
alteration  in  the  will,  but  which  is  written  out  on 
the  third  side  of  the  same  sheet,  is  not  executed 
by  the  deceased  on  that  side,  bat  there  is  an 
attestation  clause  in  these  terms  : — "  Signed  by 
the  said  testator  on  the  margin  of  the  afore- 
written  will  and  testament  in  the  presence  of  ns," 
&c.  Accordingly,  in  the  margin  of  the  wUl,  on 
the  first  side  of  the  sheet  of  foolscap,  is  the 
execution  and  the  attestation.  The  qnestion  is, 
whether  that  was  a  good  execution  oi  the  docu- 
ment on  the  third  side,  which  has  been  called  an 
"  alteration."  I  allowed  the  case  to  stand  o\tse, 
not  because  I  entertained  any  doubt,  but  I  was 
willing,  if  it  was  possible  to  see  my  way,  to  admit 
this  instrument.  I  have  so  recently  had  occasion 
to  give  my  views  on  the  qnestion  of  testamentarr 
papers,  that  it  is  not  now  necessary  to  go  throngh 
the  cases  I  then  referred  to.  It  is  sufficient  to 
say  now,  as  I  said  then,  that  the  Legislature  hai> 
never  departed  from  this  standard :  that  the  execa- 
tion  m  nst  be  "  at  the  foot  or  end  "  of  the  instrument. 
All  that  has  been  done  has  been  to  extend  those 
words  in  some  particulars.  But  it  appears  to  me 
to  be  impossible  to  say  that  this  execution,  which 
is  iu  the  margin  of  the  first  page,  is  an  execution 
"  at  the  foot  or  end  "  of  the  document,  which  is 
written  on  the  third  'pof^.  This  is  an  illustra- 
tion of  the  saying,  "  A  little  knowledge  is  a 
dangerous  thing."  The  parties  seem  to  have 
thought  that  l^canse  alterations  in  a  will  are 
directed  to  be  indicated  in  the  margin  thereof, 
that  the  codicil,  which  was  intended  to  effect  an 
alteration  in  the  meaning  of  the  will,  was  to  be 
treated,  or  might  be  treated,  as  an  alteration  in 
the  will  itself,  and  was  to  be  executed  in  the 
marg^  thereof.  That  is  an  entirely  mistaken 
view,  and  I  am  compelled  to  hold  that  this  codicil 
is  not  established,  and  I  mast  refuse  to  admit  it 
to  probate. 

Solicitors :  Indermaur  and  Brown,  agents  for 
J.  B.  Marston,  Mold. 


Jan.  20  and  Feb.  22. 
(Before  Butt,  J.) 
Chaff£IX  and  anothee  v.  Charlton,  (a) 
Will  of  married  woman — Rtuhand'a  assent — Bevo- 
cation    of  assent  —  Oenerai   grant   refused  — 
"  Usual "  grant — Filing  of  toritten  consent  by 
husband  dispensed  toith. 

Testatrix,  a  married  woman,  made  her  will  in  1886, 
with  the  asseiU  of  her  kuehand,  and  iher»  beittg 
properly  upon  which  the  wiM  could  operate  .- 

Seld,  that  the  hudiand  could  not  witlidraw  hit 
assent  after  stqu  had  been  taken  to  obtain  pro- 
bate. 

The  plaintiffs,  as  exeeulors,  having  ashed  for  a 
general  grant  of  administration  with  the  wiU 
annexed,  and  ihat  the  husband  should  be  ordered 
toJUe  the  uiritten  content  reguired  in  tuek  caaee 
in  the  probate  regitlry : 

Ca)B«ported  by  H.  DDBLtT-QauuB0OS,Eiq.,Batil(tar«t^L»w. 
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Held,  that  the  exeeuton  v>ereouly  entitled  to  a  grant 
in  the  "  vtxMlform"  hut  that  the  written  OMent  of 
the  hushand  might,  under  the  ctrcuiiMtonee*,  he 
dwpetued  tnth. 

The  &cts  of  the  case  -vrere  these :  The  testatrix, 
Mrs.  Mar^  Finch  Charlton,  late  of  Milford, 
near  Lymington,  in  the  county  of  Hants,  the 
wife  of  Joseph  Balph  Charlton,  the  defendant 
in  this  action,  died  on  the  15th  May,  1886.  Two 
days  prior  to  her  decease  she  executed  a  will, 
which  was  admitted  to  be  in  the  handwriting  of 
her  husband.  He  stated  that  he  copied  this  will 
mechanically,  from  some  instructions  handed  to 
him  by  a  Mrs.  Bennett,  who  was  a  sister  of  the 
testatrix.  The  will  purported  to  bequeath  "all 
stocks  and  shares  now  resting  in  my  name  in  the 
Wilts  and  Dorset  Bank." 

On  or  before  the  date  of  the  will  the  deceased 
handed  to  Mrs.  Bennett  a  parcel  of  stocks  and 
shares,  telling  her  to  take  them  to  the  Wilts  and 
Dorset  Bank.  This  was  not  done  till  after  the 
death  of  the  testatrix,  she  being  too  ill  to  be  left 
alone,  so  that,  neither  at  the  time  the  will  was 
executed,  nor  at  the  date  of  testatrix's  death, 
were  there  any  stocks  or  shares  answering  the 
description  in  the  will.  The  parcel  in  question 
contained  stocks  and  shares,  part  of  which 
belonged  to  the  testatrix  and  part  to  her  husband, 
the  defendant,  who,  on  the  8th  June  1886,  made 
a  joint  affidavit  along  with  the  plaintiffs,  bis  co- 
executors,  for  the  purpose  of  obtaining  probate  of 
the  will. 

The  defendant  was  subsequently  informed  by 
the  solicitor  who  was  acting  lor  all  three  execu- 
tors, that  duty  would  have  to  be  paid  upon  the 
valne  of  all  the  secnrities,  other  than  those  regis- 
tered in  his  own  name. 

He  thereupon  declined  to  re-execute  the  affi- 
davit in  its  amended  form,  and  consulted  a  sepa- 
i-ate  solicitor,  by  whose  advice  he  refused  to  join 
in  the  probate. 

In  his  statement  of  defence  and  counter-claim, 
he  admitted  the  making  of  the  will,  but  said  that 
he  had  not  assented  and  still  did  not  assent  to  the 
said  will  being  proved,  "  unless  the  probate  be 
limited  to  the  separate  property  of  which  the 
deceased  had  power  to  dispose,  and  of  which  she 
did  dispose,  by  her  said  will."  He  said  that  the 
deceased  died  possessed  of  property  upon  which 
the  will  could  opterate,  but  that  "the  said  will 
does  not  purport  to  dispose  of  the  whole  of  the 
property,  and  he  claimed  "  that  the  court  will 
limit  the  probate  to  be  granted  to  the  plaintiffs  to 
the  separate  property  of  which  the  testatrix  had 
power  to  dispose,  and  of  which  she  did  dispose,  by 
ner  said  will." 

Upon  this  the  plaintiffs  joined  issue,  and  denied 
that  the  deceased  was  possessed  of  separate  pro- 
perty, and  denied  that  the  assent  of  the  defendant 
was  limited  to  the  disposition  of  such  property. 

Evidence  having  been  called  on  both  sides, 

Inderwtck,  Q.C.  and  Witt,  for  the  plaintiffs,  cited 
McMS  V.  Sheffield  (4  Notes  of  Cases,  360;  1  Bob. 
364).  A  man  cannot  withdraw  his  assent  after  he 
has  given  it.  [Butt,  J. — I  do  not  think  that 
tonches  the  will.  What  the  defendant  says  is, 
that  he  never  did  assent  to  this  will  at  all.  It 
is  a  question  of  fact.  If  a  man  draws  or  signs  a 
will,  thinking  it  refers  to  something  else,  that  is 
a  question  of  fact.  On  your  opening,  he  is  going 
to  dispute  the  &ct.] 


Bearle  for  the  defendant. — ^If  there  is  a  qaestion 
of  assent  raised,  we  must  go  into  it.  If  the  conrt 
simply  pronounces  for  the  will,  we  are  satisfied. 
We  have  said  all  along,  that  the  assent  is  im- 
material. We  deny  it,  but  do  not  see  how  it  is 
material :  (Williams  on  Executors,  8th  edit.  p.  55.) 
The  husband  may  revoke  his  assent  at  any  time 
during  his  wife's  life,  or  after  her  death,  before 
probate. 

Butt,  J. — ^In  my  opinion,  the  evidence  shows 
that  the  defendant,  the  husband  of  the  testatrix, 
did  assent  to  the  making  of  this  will,  and  that 
there  is  property — I  do  not  say  what — with  respect 
to  which  this  bequest  would  operate.  If  I  had 
been  asked  to  say  that  it  operated  on  the  whole  of 
the  shares,  which  were  afterwards  nndoubtedly 
deposited  with  the  bank  manager,  I  should  have 
declined  so  to  find,  because  I  do  not  think  any- 
thing of  the  sort  was  intended  or  assented  to. 
But  when  once  I  find  that  the  husband  did 
consent,  and  there  is  some  property  on  which 
this  will  can  operate,  it  is  my  duty  to  admit  it  to 
probate,  unlcbs  the  consent  of  the  husband  had 
been  revoked  afterwards,  at  a  time  when  he  could 
revoke  it.  He  did  not  do  so  until  after  the  death 
of  the  testatrix,  and  after  he  had  taken  active 
steps  to  obtain  probate,  having  made  an  affidavit 
witn  that  object.  That  being  so,  I  do  not  think 
this  asserted  revocation  had  any  effect  whatever, 
and  I  must,  therefore,  admit  the  will  to  proof  in 
the  ordinary  way,  and  that  way  is  not  such  as 
will  comply  with  plaintiff's  request  for  a  general 
grant. 

Witt  asked  for  costs. 

Searle  also  asked  for  costs,  on  the  gronnd  that 
the  defendant  had  never  objected  to  the  grant  in 
the  form  in  which  it  had  just  been  made.  The 
object  of  this  application  is  apparent;  it  is  in 
order  to  enable  the  plaintiffs  to  say  that  we  have 
no  loeuB  itcmdi  elsewhere.  We  were  bound  to 
come  here. 

Butt,  J. — ^There  will  be  no  order  as  to  costs. 

Feh.  22. — Wilt  moved  for  a  further  order, 
directing  the  defendant  to  file  his  consent  to  the 
issuing  of  the  grant.  The  practice  in  the  Probate 
Begistry  is  not  to  issue  a  grant  of  administration 
to  the  estate  of  a  married  woman  without  the 
written  assent  of  the  husband. 

Searle  opposed  the  motion. 

Butt,  J. — It  cannot  be  expected  that  this 
husband  shonld  give  an  assent  in  writing,  under 
the  circumstances.  I  shaJl  order  the  grant  to 
issue  in  the  "  nsnal  form,"  but  without  requiring 
any  further  assent  on  the  part  of  the  husband. 

Solicitors  for  plaintiffs,  Edward  Betteley. 

Solicitors  for  defendant,  Peacock  and  uoddard. 


Dee.  13, 1886,  and  March  22, 1887. 
(Before  Butt,  J.) 
In  the  Goods  of  Aksua.  Pkice  (deceased),  (a) 
Probate — Practiee — Will  of   married   woman — 
General  grant — Married  Women't  Properly  Act 
1882  (45  ^  46  Viet.  e.  75), «.  1 . 
The  practiee  of  inierting  a  Utnitation  in  the  probate 
of  a  married  wonum'e  wiU  will  no  longer  be 
foUowed,  and  a  general  form  of  grant  will  hence- 
forth he  adopted. 

(a)  B«ported  b;  H.  DvsLST-aRAZEBitOOK,  Eaq.,  Barrteternit-Law. 
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On  the  5th  Feb.  1885  Amelia  Price,  the  wife  of 
Joseph  Price,  dniy  execated  her  last  will  and 
testunent.  Both  at  that  time  and  at  the  date  of 
her  death  she  was  covert. 

3j  her  said  will  she  devised  and  bequeathed 
'"all  her  real  and  personal  estate  wheresoever 
situate,  and  of  what  nature  and  kind  soever," 
to  the  use  of  her  daughter  Frances  Amelia  Price 
absolutely,  and  appointed  Francis  Joseph  Price 
and  Prances  Amelia  Price  her  executors. 

The  will  was  not  made  in  execution  of  any 
power  of  appointment. 

The  date  of  the  testatrix's  marriage  was  prior 
to  the  passing  of  the  Married  Women's  Property 
Act  1882. 

Her  estate  consisted  partly  of  stocks  standing 
in  her  name,  and  partly  of  a  reversionary  interest. 

Both  at  the  date  of  the  will  and  at  the  time  of 
her  death  this  reversion  was  her  separate  pro- 
perty, and  could  have  been  sold  or  otherwise 
dealt  with  by  her,  without  her  husband's  con- 
currence. 

The  words  of  sub-sect.  1  of  sect.  1  of  the 
Married  Women's  Property  Act  1882  (45  &  46 
Vict.  c.  75)  are  : 

A  married  womaii  shall,  in  accord&noe  with  the  pro- 
Tisions  of  this  Act,  be  capable  of  aoqoiringr,  holding, 
and  disposing'  bj  will  or  otherwise  of  any  real  or  per- 
sonal proper^  as  her  separate  property,  in  the  same 
manner  as  if  she  were  a  feme  sole,  without  the  interven- 
tion of  any  tmstee. 

nouffhion  moved  for  a  grant  in  general  form, 
without  any  words  of  limitation.  The  uniform 
practice  has  been  to  limit  such  grants,  but, 
inasmuch  as  a  married  woman  may  now  dispose 
of  her  property  as  if  she  were  a  feme  sole,  the 
limitation  shomd  be  pronounced  by  the  court  to  be 
inapplicable  and  obsolete.  g^^  ^^  ^^ 

Mardi  22. — Butt,  J. — This  is  an  application 
for  granting  probate  of  a  will  of  a  married 
woman,  disposing  of  her  separate  property.  The 
will  is  dated  the  5th  Feb.  1885,  and  the  executor 
and  executrix  appointed  under  it  applied  to  the 
registrar  for  a  general  grant.  This  was  refused, 
as  contrary  to  the  prevailing  practice.  Applica- 
tion was  thereupon  made  to  me,  by  motion,  to 
direct  a  grant  to  issue,  without  the  usual  words 
limiting  it  not  only  "  to  such  property  as  the  tes- 
tatrix 1^  a  right  to  dispose  oi,"  but  also  "  to  such 
property  as  she  has  disposed  of  by  her  will."  It 
was  contended  that,  since  the  Married  Women's 
Property  Act  1882,  no  reason  exists  for  limiting 
the  grant.  Although  I  understand  the  grounds 
on  which  the  practice  was  based,  I  have  not  been 
able  to  satisfy  myself  of  its  necessity,  even  before 
the  passing  of  the  Act  of  1882.  Now,  at  all  events, 
since  that  Act,  a  married  woman  having  full 
power  to  dispose  of  her  separate  estate,  I  think 
the  limitation  ought  no  longer  to  be  insisted  on. 
The  policy  of  recent  legislation  having  been  to 
place  a  married  woman,  so  far  as  her  separate 
estate  is  concerned,  in  the  position  of  a  feme  sole, 
I  direct  probate  to  issue,  as  prayed.  As  this  will 
alter  a  long-established  practice,  I  thought  it 
right  to  speak  to  the  President  before  deciding 
this  case,  and  I  may  say  that  he  approves  the 
course  I  am  now  taking. 

Solicitors :  Taiham,  Son,  and  Lousada. 

Note. — In  the  Ooodf  of  Eliiaheth  Ann  Somfray. — 
On  May  17,  1887,  Searle  moved  the  court  for  a  grant 
of  letters  of  administration,  limited  in  the  old  form, 


to  the  personal  estate  and  effects  which  the  testatrix 
had  a  right  to  dispose  of  by  will.  He  said  testatrix  died 
before  the  passing  of  the  Married  Women's  Property 
Act  1882— to  wit,  on  the  9th  May  1880— leaving  a  wiU 
and  two  codicils  exeonted  nnder  a  power  of  appoint- 
ment, bnt  din>osinj;  of  property  not  indnded  in  the 
power.  The  Consx  held  that,  nnder  the  new  mies, 
the  grant  conid  no  longer  be  limited,  bat  must  be  in 
general  form. — The  following  is  the  snbetanoe  of  the 
New  Bnles  (15  and  18),  passed  29th  March  1887 :  "  In  a 
grant  of  probate  of  the  will  of  a  married  woman,  «r  of 
the  will  of  a  widow  made  daring  coverture,  or  letters  of 
administration,  with  snch  wills  annexed,  it  shaU  not  be 
neoeasary  to  reoite  in  the  grant,  or  in  the  oath  to  lead 
the  same,  the  separate  personal  estate  of  the  testatrix, 
or  the  power  or  authority  under  which  the  will  has  been, 
or  purports  to  have  been,  made.  The  probate  or  leitters 
of  administration  with  will  annexed,  in  such  cases, 
shall  take  the  form  of  ordinary  grants  of  probate  or 
of  letters  of  administration  with  the  will  annexed, 
without  any  exneption  or  limitation,  and  issue  to  an 
executor  or  other  person  authoriaed  in  the  usual  oourae 
of  representation  to  take  the  same  ;  a  surrlTing 
husband,  however,  beinir  entitled  to  the  same,  in  pre- 
ference to  the  next  of  Idn  of  the  testatrix,  in  case  of  a 
partial  intesta(7." 


Monday,  March  7. 

(Before  the  Divisional  Court:  Lord  Coleridge, 

C.J.  and  Butt,  J.) 

McEf  ETT  V.  Smith,  (a) 

Probate — Practice — Motion  for  new  trial  — Mii- 
direelion — Partietdars  omitted  from  notice  of 
motion — Bulv  of  Supreme  Gourl  1883,  Order 
XXXIX..  r.  S^ldjoummerU  refused — Delution» 
—Tettameniary  capacity. 

The  grounds  on  which  fnisdireeiion  is  alleged  should 
he  set  forth  in  the  notice  of  mxition  for  a  new 
trial,  as  reguired  by  Order  XXXIX.,  r.  3,  wfeieA 
applies  to  motions  in  the  Probate,  Divorce,  and 
Admiralty  Division,  as  well  as  in  the  Queen's 
Bench  Division. 

Pfeiffer  v.  Midland  Railway  Company  (18  Q.  B. 
Div.  243)  followed. 

On  the  question  of  delusions  and  eceerUricitiet, 
and  of  what  nature  they  must  be  in  order  to  in- 
validate a  wUl,  Banks  v.  Goodfellow  (22  L.  T. 
Bep.  N.  8.  813;  L.  Rep.  5  Q.  B.  b4a}  followed. 

This  was  a  motion,  on  behalf  of  the  defendant, 
for  a  new  trial  of  a  probate  suit,  heard  on  the 
12th  Jan.  by  the  President  (Sir  James  Honnen) 
sitting  with  a  common  jury. 

The  plaintiff,  as  sole  executrix,  propounded  the 
last  will  and  testament  of  Sarah  Ives,  deceased. 
The  defendant  opposed  the  will  on  the  grounds 
of  undue  execution,  and  that  the  testatrix  was 
not  of  sound  mind,  memory,  and  understanding; 
and,  by  way  of  counter-claim,  she  set  up  an 
earlier  will,  made  in  1869. 

The  chief  point  relied  on  at  the  trial  was  that 
of  testamentary  incapacity. 

The  Pbesident  (Sir  James  Hannen),  in  summinK 
up,  said : — We  have  to  deal  with  the  qneetioa  oi 
the  capacity  of  this  old  ladjy  to  make  her  will  on 
the  5th  Feb,  1883.  That  is  the  only  question, 
because  it  cannot,  after  the  evidence  you  have 
heard,  be  doubted  that  this  will  was  duly  executed. 
Tlie  testatrix  died  in  1886,  being  then  nearly 
seventy-nine  years  of  age,  and  the  only  question 
for  you  is,  whether  she  was  of  sound  mind — that 
is,  of  a  mind  sound  for  making  a  will,  in  1883. 
The  question  is  not  whether,  at  any  other  time. 
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she  was  nnder  delasions  or  incapable.  Now, 
first,  as  to  the  will  itself,  which  is  always  the 
first  thing  to  be  looked  at.  She  had,  immediately 
after  her  husband's  death,  made  a  will  in  fayonr 
of  her  husband's  nephew.  She  continned  to 
reside  in  her  hasband  s  house,  where,  it  appears, 
some  members  of  her  husband's  family  lived. 
The  mother  of  the  defendant  lived  next  door  to 
her,  I  think,  and,  her  niece,  Mrs.  Murfett,  lived 
at  another  place,  two  miles  away ;  bo  that  she 
was  near  to  the  relatives  of  her  husband,  and 
it  becomes  a  question  whether  they  looked  after 
her  .well  or  wisely.  That  she  was  not  well  cared 
for,  I  think  we  can  plainly  see,  but,  as  a  matter 
of  fiict,  she  seems  to  nave  been  in  a  very  anhappy 
condition  indeed.  [His  Lordship  then  referred  to 
seme  of  her  alleged  peculiarities  and  proceeded :] 
There  is  one  point,  however,  which  is  worthy 
of  your  care  and  attention,  namely,  that  she 
was  nnder  the  impression  that  various  members 
of  her  family  were  alive,  when  they  were 
dead.  The  difference  observed  in  her  mental 
capacity  after  she  went  to  live  at  Fordbam, 
compared  with  what  she  exhibited  at  Freken- 
ham,  may  account  for  the  delusions  not  mani- 
■  festing  themselves  latterly.  At  Frekenham 
the  old  woman  was  living  entirely  alone,  with- 
out any  servant,  doing  the  work  of  her  field 
and  of  her  house  herself,  and  her  condition 
excited  the  notice  and  compassion  of  those  about 
her;  and  it  was  in  consequence  of  someone 
observing  that  she  ought  to  have  someone  to  look 
after  her  that  she  was  taken  to  her  niece  at 
Fordham.  It  may  very  well  be  that,  living  np  to 
that  time  at  her  cotta^  in  the  way  described,  she 
was  not  properly  nourished,  and  that  has  a  direct 
effect  npon  the  brain,  persons  at  that  age  espe- 
cially being  greatly  dependent  upon  the  amount 
of  nourishment  they  receive ;  so  it  is  very  possible 
that  upon  this  difference  the  difference  in  the 
evidence  of  the  witnesses  is  founded.  The 
first  question  is,  whether  these  delusions  were 
fixed  and  permanent,  operating  on  all  she  did. 
Old  people  often  revert  in  mmd  to  the  past. 
Then,  as  to  the  question  of  drink,  it  mast  be 
borne  in  mind  that  persons  at  this  age  can  take 
murh  less  than  younger  people  without  being 
affected  by  it.  This  is  a  perfectly  natural  will. 
She  had  previously  made  a  will  in  favour  of  her 
husband's  nephew,  but,  becoming  dissatisfied  with 
the  conduct  of  him  and  his  |)eopIe,  she  appears  to 
have  formed  the  idea  that  she  would  go  and  make 
a  fresh  will  in  favour  of  her  niece.  You  have  to 
say  whether  at  the  time  she  made  this  will  she 
was  capable  of  understanding  the  nature  of  her 
property,  and  capable  of  considering  the  claims 
of  tnose  about  her.  I  ought  not  to  have  passed 
over  the  evidence  of  one  witness,  whose  position 
entitles  him  to  great  respect,  and  who  says  that 
he  always  regarded  her  as  an  imbecile.  What  is 
that  based  upon  ?  The  old  woman  met  this 
gentleman,  who  was  the  clergyman  of  the  parish, 
and  talked  to  him  of  her  acnes  and  pains,  and 
put  her  hands  up  to  his  head  to  indicate  where 
she  felt  the  pain.  The  clergyman  says  she 
embraced  him.  Is  that  episode  to  be  taken  as 
proof  of  insanity? 

The  jury  found  for  the  plaintiff,  and  the  Presi- 
dent pronounced  for  the  will,  with  costs. 

Against  this  the  defendants  now  appealed.  The 
notice  of  motion  for  a  new  trial  was  in  the  follow- 
ing terms : 


Take  notice,  that  the  above-named  defendant  will,  at 
the  expiration  of  ei^ht  days  after  sorrice  of  this  notice, 
more  a  diTisional  conrt  of  this  division,  that  the  find- 
ing of  ihe  jnry  npon  the  trial  of  this  action,  and  the- 
jadgment  directed  to  be  entered  on  the  12th  Jan.  1887, 
nuqr  be  set  aside  and  a  new  trial  had  between  the- 
parties,  on  the  sround  that  the  jud^e  misdirected  the- 
]nry,  and  that  the  rerdiot  was  against  the  weight  of 
evidence. 

Bayford,  Q.C.  {Bargrave  Beane  with  him)  for 
the  plaintiff. — The  notice  of  motion  is  bad,  as  it 
does  not  set  forth  ihe  particulars  of  the  alleged 
misdirection : 

Order  XXXIX.,  r.  3  ; 

Pfeifer  v.  Midland  Railway  Company,  18  Q.  B.  Div. 

G.  A.  Middleton  {Indericiek,  Q.C.  with  him),  for 
the  defendants,  asked  for  an  adjournment,  in 
order  to  amend  the  notice  of  motion.  This  bein^ 
refused,  he  addressed  the  court  on  the  second 
g^und,  that  the  verdict  was  against  the  weight 
of  evidence.  He  cited  Smith  v.  Tehbitt  (16  L.  T. 
Rep.  N.  S.  841 ;  L.  Rep.  1  P.  &  D.  398)  and 
Bmuihton  v.  Knight  (28  L.  T.  Rep.  N.  S.  562 ; 
L.  Rep.  3  P.  &  D.  64),  and  pointed  out  that,  in 
the  latter  case,  the  President  took  occasion  to 
comment  npon  the  case  of  Bankt  v.  Ooodfellour 
(22  L.  T.  Rep.  N.  S.  813;  L.  Rep.  5  Q.  B.  649),. 
saying  that  that  case  had  been  misunderstood, 
and  had  been  dealt  with  without  a  sufficient 
regard  to  the  particular  facts  of  each  case  in 
which  it  had  been  cited. 

Lord  CoLEBiDOE,  C.J. — This  case  comes  before 
us  on  two  points:  that  the  summing-up  was  a 
misdirection,  and  that  the  verdict  was  against  the- 
weight  of  evidence.  The  learned  counsel  for  the 
respondent,  the  plaintiff  in  the  action,  objected 
that  it  was  not  competent  for  an  appellant  to  call 
upon  a  respondent  to  answer  a  motion  of  this  kind, 
unless  the  specific  grounds  of  misdirection  wer& 
stated  in  the  notice  of  motion,  and  he  cited  the 
case  of  Tfeiffer  v.  The  Midland  Railway  Company 
(18  Q.  B.  Div.  243).  With  that  decision  we 
entirely  agree.  It  came  on  upon  a  notice  of 
motion  for  a  new  trial,  and  one  of  the  grounds 
being  misdirection,  it  was  npon  that  that  the 
point  was  taken,  that  no  specific  ground  was 
stated  in  the  notice  of  motion.  It  existed  before- 
the  rule  cited,  for,  under  the  old  practice, 
yon  could  not  bring  your  opponent  into  court 
unless  yon  obtained  a  rule,  ana  then  it  was  always 
necessary  to  state  the  points  upon  which  the 
allegation  of  misdirection  was  based.  Then  came 
the  Judicature  Acts  and  Rules,  which  introduced 
a  new  process,  and  rule  3  of  Order  XXXIX.  is 
express  in  its  terms.  The  latter  part  of  it  says  : 
"  The  notice  phall  state  the  grounds  of  the  appli- 
cation, and  whether  all  or  part  only  of  the  verdict 
or  findings  are  complained  of."  That  seems  to 
assimilate  the  practice  under  this  rule  to  the 
practice  under  the  old  rule  nm;  that  a  per- 
son brought  into  court  to  answer  a  motion 
must  know  the  ground  on  which  his  verdict 
is  impeached.  Then  there  was  an  applica- 
tion made  to  amend,  which  was  refused ;  and 
we  think  that  in  the  present  case  there  was  no 
reason  for  allowing  the  appellant  to  state  the 
grounds  by  amendment.  'Then,  as  to  the  verdict 
being  against  the  weight  of  evidence.  We  have 
had  from  the  counsel  for  the  appellant  an  account 
of  his  side  of  the  case,  and  we  have  had  the 
President's  summing-up.  At  the  most,  giving 
credit  to  the  whole  ot  Mr.  Middleton's  statement. 
Digitized  by 
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it  conies  to  this — ^that  this  old  lady  was  under 
delusions  ;  that  she  was  nnder  the  delnsion  that 
her  father  and  mother,  who  were  really  dead, 
were  ali*e,  and  came  to  see  her  from  time  to 
time,  and  had  sapper  with  her.  After  she  had 
been  under  these  delusions,  and,  as  far  as 
appears,  the  delusions  remaining,  she  made  the 
will  in  question.  She  had  previously  made 
another  will,  dividing  substantially  her  property 
between  her  own  and  her  bnsbuid's  relations. 
The  will  is  made  by  a  respectable  man,  and  it  is 
proposed  that  it  should  be  set  aside,  by  reason  of 
these  delusions.  There  was  evidence  on  the 
other  side  which  we  have  not  heard.  I  am  pre- 
pared to  go  as  &r  as  this :  that,  even  if  there 
bad  been  none,  the  evidence  which  Mr.  Middleton 
lias  brought  to  our  notice  satisfies  us  that  there 
was  neither  misdirection  on  the  part  of  the  learned 
President,  nor  wrong  finding  on  the  part  of  the 
jury.  There  is  not  sufiicient  to  impeach  the 
finding  of  the  jury,  because  we  have  heard  no 
shadow  of  evidence  tending  to  show  that  these 
delusions  entered  into  the  making  of  this  will. 
If  the  language  of  the  decision  in  Bank*  v. 
GoodfeUow  (22  L.  T.  Rep.  N.  S.  813;  L.  Hep. 
5  Q.  B.  551)  be  Inoked  at  it  will  be  seen  that  the 
court  has  expressed  that  the  delusions  which 
would  properly  aftect  and  set  aside  the  testa- 
mentary dispositions  of  property  must  be  delu- 
sions which  enter  into  the  mind  of  the  testator, 
so  as  to  incapacitate  it  for  the  exercise  of  testa- 
mentary disposition,  and  that  mere  otiose  delu- 
sions may  be  safely  disregarded.  If  there  bad 
been  no  evidence  on  the  other  side,  as  I  have  said, 
I  think  this  verdict  ought  to  be  sustained. 
But  here  there  was  evidence,  admittedly  strong 
and  conflicting,  and  therefore  there  was  a  balance 
of  evidence  for  the  juiy  to  determine  upon,  lu 
this  case  there  was  very  far  short  of  that  lunacy 
which  will  vitiate  a  will. 
Butt,  J.  concurred. 

Motion  r^u$ed  with  eosl$. 

Solicitors  for  defendant,  Bridget,  Bawtell,  and 


Co. 


Solicitors  for  plaintiff,  Paterson  and  Co. 


Titeaday,  March  15. 

(Before  the  Prksisent.) 

In  the  Goods  of  Malet  (otherwise  Mabtin).  (a) 

Win — Muiilaiion  —  Bevoeation  of  appointment  of 
executor t — Bare  trutteee — Ereeutors  according  to 
the  tenour — Grant  of  administration  with  the 
will  annexed  to  sole  beneficiary. 

A  testator  duly  executed  his  will,  by  which  he  gave 
the  vsual  directions  as  to  the  payment  of  debts,  ^c, 
and  appointed  two  executors.  The  same  two 
persons  were  also  appointed  trustees,  and  they 
were  directed  to  hold  the  properly  upon  certain 
trusts  for  the  benefit  of  the  testator's  wife  and  the 
only  son  of  the  mamage.  The  wife  predeceased 
the  testator,  and  the  son  became  dbsoltUely  entiHed 
to  ike  whde  of  the  property. 

After  the  testator's  death  his  lotU  was  found  in  a 
mutilated  condition,  the  part  rdaitng  to  the 
appointment  of  executors  and  to  a  legacy  to  one  of 
them,  C,  being  out  out. 

There  was  evidence  of  tome  dispute  having  arisen 

(a)  BapMaa  by  H.  mnuT-OKlzniooi,  Eaq.,  Buriitarat-Law. 


between  C.  and  the  testator,  and  qf  the  deceased 
having  told  a  friend  that  he  had  "  out  that  rascal 
C.  out  of  the  wm." 
Held,  that  the  mfUUation  of  the  will  revoked  tha 
nppointment  of  executors ;  th€it  the  trustees  were 
bare  trustees  merely,  and  not  executors  according 
to  the  tenour ;  and,  that  the  son  was  entitled  to  a 
grant  qf  administration,  with  the  wlU  annexed. 

The  testator,  Matthias  Maley  (otherwise  Martin), 
late  of  Chesterton,  in  the  county  of  Cambridge, 
died  on  the  28th  Feb.  1887,  leaving  a  duly  executed 
will,  bearing  date  the  2l8b  July  1880. 

This  will  directed  the  executors  to  jjay  all  the 
testator's  debts,  and  funeral  and  testamentary 
expenses;  it  nominated  George  Clark  and  John 
Maley  trustees,  and  bequeathed  to  them  the  whole 
of  the  property  of  the  testator,  to  hold  the  same 
upon  the  following  trusts : 

To  pay  and  divide  the  clear  net  rent  thoreof ,  together 
with  the  interest  and  diyidendii  acoroed  upon  the  said 
Bhares,  and  all  other  income  arising  ont  of  my  said  real 
and  personal  estate,  equally  between  my  wife  Ann  and 
my  son  Andrew  Kartin,  share  and  shore  alike,  the  ahare 
of  my  said  wife  to  be  paid  to  her  daring  moh  time  only 
as  she  shall  oontinne  my  widow,  and,  npon  her  deneoae 
or  marriage,  I  beqneath  the  whole  of  the  said  tmst  pro- 
perty to  my  ron  Andrew  Martin  absolntely.  In  tbe 
event  of  the  death  of  my  sai<1  son  in  the  lifetime  of  my 
said  wife,  then  I  direct  my  tmsteea  or  tnutee  to  p» 
ont  of  the  income  of  the  tmst  property  to  my  said  win 
daring  her  lifetime  or  widowhood  as  aforeaaid,  the  sam 
of  501.  per  annnm,  payable  at  snoh  times  as  ray  said 
trustees  or  troatee  in  their  discretion  shall  think  fit,  and 
to  pay  the  faolanoe  of  the  income  (in  the  event  of  my  said 
son  dying  onmorried]  to  my  nephew  John  Haley  dnrinK 
his  life.  In  the  event  of  my  said  son  d^ng  married  and 
leaving  a  child  or  children  him  snrrinng,  then  I  direct 
my  said  trustees  or  trustee  to  apply  the  whole  or  the 
buanoe  of  the  said  income  whilst  my  wife  lives  for  or 
towards  the  maintenance,  adrancement,  and  education 
of  his  child  or  children. 

The  will  concluded  with  the  bequest  of  a  legacy 
of  501.  to  George  Clark,  if  he  should  act  as 
trustee,  and  he  and  John  Mal^  were  appointed 
executors. 

There  was  no  realty,  and  the  testator's  wife 
having  predeceased  him,  the  son  Andrew  Martin 
became  absolutely  entitled  to  the  whole  of  the 
property. 

At  the  time  of  the  testator's  death  an  action 
was  pending  in  the  Chancery  Division  between 
him  and  George  Clark,  in  respect  of  certain 
houses  belonging  to  the  former  at  Folkestone, 
the  deceased  alleging  that  Clark  had  improperly 
possessed  himself  of  the  leases  of  the  said  houses. 

On  the  will  being  searched  for  and  produced  it 
was  found  to  be  mutilated,  that  portion  relating 
to  the  appointment  of  executors  and  the  legacy  to 
Clark  bemg  cut  out. 

After  the  time  when  the  dispute  between  the 
testator  and  Clark  first  arose  it  appeared  that  the 
former,  in  the  course  of  conversation  with  a 
friend,  said :  "  I  have  cut  that  rascal  Clark  out  of 
mywill." 

His  friend  ssked  him  how  he  had  done  chat, 
and  the  testator  replied,  "  With  a  pair  of 
scissors." 

The  piece  so  cut  out  was  found  in  the  bag  con- 
taining the  will. 

fiearle  moved  that  administration,  with  the  will 
annexed,  be  granted  to  the  son,  Andrew  Martin. 
The  cutting  out  was  a  complete  revocation  of  the 
appointment  of  executors  and  of  the  legacy  to 
(jlark.  The  clause  for  tlic  jiaymcnt  of  dcbt&  &c. 
ligitized  by  VjOOQ  IC 
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also  goes  along  with  that  revocation.  The  tmstees 
remain,  but  as  matters  now  stand  there  is 
nothing  for  them  to  dn  bat  to  hand  the  whole 
estate  over  to  the  sole  beneficiary.  They  are, 
therefore,  mere  bare  tmstees,  and  not  executors 
according  to  the  tenonr.  All  the  crnsts  in  the 
will  only  come  into  operation  in  the  event  of  the 
son  predeceasing  his  mother,  or  leaving  issne, 
whereas  the  mother  has  died  first,  and  the  son  is 
middle  aged,  and  a  bachelor. 

BramtcM  Davia  for  the  exeoator8.^The  first 
question  is,  what  is  the  effect  of  the  catting  ont  P 
The  piece  cnt  out  was  preserved  in  the  same  b«ig 
as  the  will.  Was  this  a  complete  revocation  of 
the  appointment  of  execntors  and  of  the  legacy  to 
Clark  ?  [The  Fbzsisest. — I  am  disposed  to  hold 
that  there  was  a  revocation  of  the  appointment  of 
execntors,  and  with  it  of  the  duties  they  would 
otherwise  have  been  called  upon  to  perform.] 
The  executors  were  directed  to  pay  the  debts,  &x., 
and  now  there  are  no  executors,  but  there  are 
tmstees.  It  is  by  no  means  clear  that  the  son 
takes  more  than  a  life  interest,  with  remainder 
to  his  children,  if  any.  The  words  are  :  "  In  the 
event  of  my  said  son  dying  married."  The 
tmstees,  therefore,  are  not  mere  bare  trustees, 
but  are  executors  according  to  the  tenour. 

The  President. — The  decisions  which  are  griven 
on  motion  are  not  conclusive,  and  do  not  prevent 
the  parties  from  litigating  the  matter,  if  they 
think  fit.  I  am  only  giving  a  provisional  decision, 
according  to  the  best  opinion  I  can  form  in  the 
matter,  for  the  specific  purpose  which  I  have  to 
deal  with,  namely,  that  of  creating  a  represen- 
tative to  the  estate.  Therefore,  without  prejudice 
to  what  may  appear  if  the  parties  cnoose  to 
litigate  the  matter,  I  am  of  opinion  that,  by 
cutting  out  this  part  of  the  will,  the  testator  did 
revoke  the  legacy  to  Clark  and  the  appointment 
of  executors.  It  stands  now  as  a  will  without  any 
executors.  There  are,  it  is  true,  trustees.  But  I 
am  of  opinion  that  the  construction  put  upon  the 
will  bv  Mr.  8«irle  is  the  true  one.  The  testator 
says  that,  in  the  events  which  have  happened,  he 
bequeaths  the  whole  of  his  propertv  to  his  son 
absolutely.  Then  it  is  very  properly  said,  that 
by  apt  words  it  might  show  a  different  inten- 
tion. But  it  appears  to  me  quite  clear,  that  he 
did  not  intend  to  cut  down  this  abeolute  gift  to 
the  son,  for  he  goes  on  to  give  certain  directions 
as  to  payment  ot  an  annuity  in  the  event  of  the 
said  son  dying  in  the  lifetime  of  testator's  wife. 
He  is  givmg  two  alternatives,  ot  his  son  dying 
married  or  unmarried  during  the  lifetime  m 
testator's  wife.  The  son  is  the  person  now  abso- 
lutely entitled  to  the  whole  property,  and  he  is 
the  person  entitled  to  the  grant.  I  make  no  order 
as  to  costs. 

Solicitor  for  the  applicant,  E.  Upton. 

Holicitors    for    the    defendant,    Tarrant   and 
MaekrtHl,  i^nts  for  H.  J.  Whitdiead,  Cambridge, 


Tueiday,  April  26. 

(Before  Butt,  J.) 

In  the  Goods  of  Hbhbibita  Mortox  (deceased),  (a) 

Wm — Eraaure   of    tt^noiurM    tm<&  pmUmnft  — 

Xotoral  cutting  oair-WiVLt  Act  (1  Yid.  e.  26), 

».  20—Beeoeaiion. 

A  teitatrie  duly  executed  a  wiU  and  kept  it  in  Iter 

(a)  B«ix>Red  by  H.  DuKLET-QainSBOOK,  Esq.,  BuTlrter-«t-L«w.  I  (a)  Bnpottnd  by  B.  Dintl.lT.OBAMBM0X,  Vah  BurlMr«Vl«w 


own  etutody.    After  her  death  it  was  found  in 
Iter  repo»UoriB$,  with  the  lignaturee  of  herself 
and  of   the  atiettinq  witnetiet    leratehed    out, 
teeminghj  with  a  knife. 
Held,  that  this  might  be  regarded  as  a  lateral 
cutting  out,  and  that  it  constituted  a  revocatio» 
within  the  terms  of  seel.  20  of  the  WiUa  Act. 
The    testatrix,    Henrietta    Q.    Morton,   late    of 
Newcastle-on-Tvne,  died  on  the  26th  Jan.  1887, 
leaving  a  will  bearing  date  the  16th  Sept.  1853, 
which  had  been  duly  executed  and  attested.  This 
will,  which  had  remained  in  her  possession  from 
the  time  of  its  execution,  was  found  in  a  trunk 
after  her  death,  the  signatures  of  the  deceased 
and  of  the  attesting  witnesses  having  been  erased 
therefrom,  apparently  by  scratching  with  a  pen- 
knife. 

At  the  foot  of  the  document  was  a  memoranduiA 
in  the  handwriting  of  the  testatrix,  in  these 
terms: 

November,  Saturday,  1861  —  bnt  not  ezaonted  — 
whereby  for  reasons  given  the  will  was  declared  to  be 
oanoelled. 

Searle  moved  for  a  grant  of  administration,  as 
upon  an  intestacy,  to  Sarah  Frances  Morton,  the 
sister  and '  sole  surviving  next  of  kin  of  the 
deceased.  There  is  no  case  reported  in  which  this 
particular  form  of  revocation  has  been  resorted 
to.  There  have  been  decisions,  to  the  effect  that 
rutting  out  or  tearing  out  a  signature  amounts  to 
a  revocation  under  sect.  20  of  the  Wills  Act: 

Hobbs  V.  KnigKt,  1  Cart.  788 ; 
Bell  T.  FothrgiU,  83  L.  T.  Bep.  N.  8.  323  ; 
L.  Rep.  8  P.  i  D.  148. 
A  will  written  in  pencil  would  be  destroyed  by 
erasure  with  indiarubber:  (Lord  St.  Leonards' 
Handy  Book,  8th  edit.  p.  250.)  On  the  other 
hand,  it  has  been  held,  tnat  striking  out  words 
with  a  pen  is  not  sufficient  to  constitute  a  revo- 
cation. 

BiTT,  J. — ^I  have  no  donbt  about  this  case. 
When  a  person  sets  to  work  to  scratch  out,  they 
actually  cut  away  the  paper.  What  this  testatrix 
did  may  be  regarded  as  a  lateral  cutting  ont. 
The  paper  is  not  pierced,  but  the  signatures  are 
scratched  away.  I  think  the  will  has  been 
revoked,  and  I  grant  administration  to  the 
applicant. 

Solicitors :  Tippetts  and  Son. 


DIVOBCE    BUSINESS. 

Wednesday,  Mairek  30. 

(Before  the  Pkksidekt.) 

Tubs  v.  'Txwu.ia) 

ReetitiUion  of  eor^ugal  riahts—Deed  qf  separation 
—Covenant  not  to  sue  for  resHiution—ami—No 
plea  in  bar — ^Deorae. 

A  deed  of  stparation,  containing  a  special  covenant 
not  to  sue  for  rettUvtion  of  eotyugal  rights,  it 
not  such  a  bar  as  wiU  lead  the  court  to  refuse  a 
decree  at  suit  of  one  of  the  parties  to  tho  deed, 
where  the  oth«r  party  has  not  appeared  and  set 
up  the  deed  in  d^enoe. 

This  was  a  petition  of  the  wife  Enuly  Byas  Tress, 

for  restitution  of  conjugal  rights. 
The  petitioner  was  married  to  William  Tress, 
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tho  respondent,  on  tfae  26th  April  1876,  and  tbere 
was  issue  of  the  marriage  two  children. 

The  parties  lived  together  until  Nov.  1881, 
■when  they  parted  by  mutual  consent,  and  on  the 
11th  Nov.  1881  they  executed  a  deed  by  which 
the  respondent  agreed  to  allow  to  the.  petitioner 
200J.  a  year,  with  the  custody  of  the  children, 
and  she  covenanted  not  to  "at  any  time  com- 
mence or  prosecute  any  action  or  other  proceeding 
for  compelling  her  husband  to  allow  her  any 
support,  maintenance,  or  alimony  whatsoever,  or 
to  cohabit  or  live  with  her,"  and,  further,  "  in 
case  the  parties  shall  be  reconciled  to  each 
other  and  cohabit  together,  or  if  their  marriage 
shall  be  dissolved  by  any  court  of  competent 
jurisdiction,  the  covenants  of  this  deed  shall  be 
void." 

The  respondent  paid  ten  instalments  under 
the  deed,  and  then  the  payments  ceased. 

On  the  12th  May  1883  a  writ  was  issued  in  the 
Qneen's  Bench  Division  for  the  recovery  of  100?., 
being  the  amount  of  arrears  then  due.  Judgment 
was  thereupon  given  in  favour  of  the  plaintiff 
tinder  Order  XIV.,  r.  1. 

On  the  11th  May  1883,  50Z.  was  recovered  under 
the  judgment  by  attachment.  Since  then  nothing 
further  had  been  paid  by  the  respondent. 

In  the  present  suit  no  appearance  had  been 
entered  on  behalf  of  the  respondent.  Evidence 
was  given  by  the  petitioner  and  by  the  person 
who  served  a  formal  demand  for  restitution 
personally  upon  the  respondent  before  these  pro- 
ceedings were  commenced. 

Searle,  for  the  petitioner,  asked  for  a  decree  of 
restitution  of  conjugal  rights,  and  submitted  that 
as  the  respondent  had  not  appeared  and  set  up 
the  deed,  it  was  not  for  the  court,  of  its  own 
initiative,  to  take  notice  of  it,  especially  as  the 
respondent  had  failed  to  perform  his  covenant  to 
pay  maintenfince  under  the  deed.    He  cited 

JtfarahoK  v.  Manhall,  L.  Bep.  5  P.  Div.  19. 
£Tho  Pbbsident. — ^There  was  a  subsequent  case  of 
Gandy  v.  Gandij  (L.  Eep.  7  P.  Div.  77),  but  the 
authority  of  that  case  w-\s  much  shaken  by  what 
occurred  when  it  went  before  the  Court  of  Appeal : 
(see  L.  Rep.  7  P.  Div.  168,  and  30  Ch.  Div.  57.) 
The  respondent,  as  I  understand,  having  made 
some  payments  under  the  deed,  you  say  that  his 
failure  to  continue  the  annuity  is  such  a  breach 
of  the  covenants  in  the  deed  as  to  no  longer  bind 
her  by  her  covenant  not  to  sne  for  restitution  of 
conjugal  rights  P]  That  would  have  been  our 
contention,  if  he  had  appeared  and  set  up  the 
deed  as  an  answer  to  this  suit.  As  the  case  stands, 
however,  we  prefer  to  put  it  thus:  that,  as  he 
has  not  appeared  and  set  it  up,  the  court  is  not 
bonnd  to  set  it  up  for  him.  The  petitioner  is 
entitled  under  the  circumstances  to  the  decree 
she  now  seeks,  and  thus  to  be  restored  to  the 
same  status  as  sfae  would  have  occupied  and  to 
the  rights  she  would  have  enjoyed  if  no  such  deed 
had  been  executed.  [The  Pkesidbst. — The  wife 
is  entitled  to  put  it  thus :  there  may  be  circum- 
stances within  the  knowledge  of  the  respondent, 
which  would  preclude  him  from  successfully  plead- 
ingthe  deed ;  therefore,  if  there  are  any  conceivable 
circumstances  which  would  so  preclude  him,  it  is 
not  for  the  court,  in  his  absenre,  to  net  np  tfae 
deed  for  his  benefit ;  it  lies  npon  him  to  pnt  in  % 
ralid  answer.  To  put  an  extreme  case:  tfae  re- 
spondent might  have  been  guilty  of  soma  act> 


which,  even  according  to  the  decision  of  the 
Court  of  Appeal  in  Gandy  v.  Gandy  {uhi  rap.), 
wonld  relieve  the  petitioner  from  the  covenaate 
under  the  deed.]  The  wife's  object  in  seeking  to 
obtain  this  decree  is  to  use  it,  in  case  it  is  dis- 
obeyed, as  a  charge  of  desertion  under  the  Matri- 
monial Causes  Act  1884  (47  &  48  Vict.  c.  68),  s.  5, 
and,  in  the  event  of  her  obtaining  evidence  of  the 
respondent's  adultery,  to  couple  it  with  the- 
desertion,  and  so  obtain  a  decree  of  dissolutioa  of 
the  marriage. 

Ths  CocKT  granted  the  decree  as  prayed. 

Solicitor,  E.  P.  Bavis. 


ADMTBAT.TY  BUSINESS. 

June  18  and  25. 

(Before  Butt,  J.) 

Th£  Lasbtbs.  (a) 

Salvage — Saleing  atid  salved  $hip  owned  hy  tame 
pertons — Liability  of  cargo  owners  —  Laiiea»t 
defect —  Warranty  of  aeaworthiness — Bill  of 
IcMtng. 

Although  there  is  an  implied  warranty  in  every 
bill  of  lading  that  the  carrying  ship  shall  be  eea- 
worthy,  this  loarranty  may  be  abrogated  or 
limited  oy  words  to  that  effect ;  and  hence,  where 
a  steamship  laden  with  cargo  beemnea  disabled 
through  a  latent  defect  in  existence  prior  to  the 
commfneement  of  the  voyage  and  salvage  services 
are  rendered  to  attch  steamship  by  a  vessel  be- 
longing to  titM  same  owners,  the  shipowners  may 
recover  salvage  against  ike  cargo  if  by  the  bUl  of 
lading  the  warranty  of  seaworthiness  is  abro- 
qated,  and  the  shipowners  are  not  to  be  liable  for 
latent  defects. 

The  steamship  L.  became  disabled  through  her 
shaft  breaking  in  cotisequence  of  a  latent  defect  in 
evistence  prior  to  the  convmencement  of  the  voyage. 
Salvage  service  were  rendered  to  lier  by  a  vessel 
belonging  to  the  same  owners.  Her  cargo  was 
carried  under  three  bills  of  lading  containing  the 
J ollowing provisions:  (1.)  "  Warranted senwsrihy 
only  so  far  a*  ordinary  care  can  provide."  (2.) 
"  The  vessels  of  the  Ocean  Stewmship  Company  are 
warranted  seaworthy  only  so  far  as  due  care  in 
the  appointment  or  selection  of  agents,  super- 
intendents, pilots,  masters,  officers,  and  engineers 
and  crew  can  ensure  it."  (3.)  "  The  owners  not 
to  be  liable  for  loss,  dete^ttion,  or  damage,  if 
arising  directly  or  indirectly  from,  latent  defeels 
in  boilers,  machinery,  or  any  part  of  the  vessel 
in  which  steam  is  used,  even  existing  at  (tma  of 
shipment,  provided  all  reasonable  means  have 
been  taken  to  secure  effkieney,  even  when  occa- 
sioned by  the  Tiegligence,  default,  or  error  in 
jvAm^ent  of  the  owners,  pilot,  master,  or  crew,  or 
of  any  other  servant  in  the  employ  of  the  owners 
of  the  above  or  S7ibstifuted  steamer  or  craft  on  the 
above  or  any  other  vessel."  Tlie  value  of  Hhe 
cargo  salved  was  116,400!.  The  owners,  matter, 
and  crew  qf  the  salving  vessel  broitght  a  salvage 
action  against  the  cargo. 

Hdd,  that  the  above  provisions  in  the  said  hilU  of 
lading  qualified  the  shipovmers'  warranty  of 
seoMorHttness ;  that  in  the  cirmanstanees  the 
shiporoners  had  complied  with  these  pnmeions ; 

(a)  Bq^itsd  by  J.  v.  AsrniAJ.1,  and  Butuk  AsrathL,  Bsqn., 
Banisten-at-Law. 
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and  that  Uterefon  fhs  plcuMtiffs  were  erUi&ed  to 
1200L  taboage  a«  ageAtuft  the  eargo. 

This  was  a.  salvage  action  instituted  in  personam 
bv  the  owners,  master,  and  crew  of  the  steamship 
AehiOea  agtunst  the  owners  of  the  cargo  laden 
on  board  the  steamship  Laertes  for  salvage 
services  rendered  thereto. 

The  AehiUes  was  an  iron  screw  steamship  of 
1529  tons  net  register,  and  at  the  time  of  the 
salvage  services  she  was  on  a  voyage  from 
Singapore  to  Cochin  laden  with  a  general  cargo. 
The  Laertes  was  a  screw  steamship  of  1391  tons 
net,  and  at  the  time  of  the  salvage  services  was 
on  a  voyage  from  Shanghai  and  other  ports 
to  Amsterdam  laden  with  a  general  cargo.  Her 
owners  were  also  the  owners  of  the  Achiues. 

The  facts  alleged  on  behalf  of  the  plaintiffs 
were  as  follows :  On  the  10th  of  March  1887  the 
Ijoertes  broke  her  fly-wheel  shaft,  and  on  12th 
March  1887,  at  abont  9.15  a.m.  she,  being  then  in 
aboat  Ut.  5.51  N.  and  long.  90.50  E.,  was  ob- 
served by  those  on  board  the  AckiUea  flying 
signalii  of  distres?.  On  the  AehUles  coming  np 
with  the  Laertes  it  was  arranged  to  tow  the 
Laertes  to  Colombo.  At  abont  10.45  a.m.  towing 
was  commenced,  and  was  continued  nntil  about 
7.50  s.m.  on  Mardi  16,  when  the  vessels  arrived 
off  Colombo  and  the  Laertes  was  shortly  after- 
wards safely  moored  in  the  harbour.  The  toirage 
extended  over  aboat  720  miles  and  lasted  about 
three  and  a  half  days. 

The  defendants,  by  their  defence,  alleged  as 
follows : 

5.  Aa  to  the  claim  of  the  plaantilfg,  the  owners  of  the 
AekUUs,  the  defendants,  lay  as  follows : 

6.  The  taii  plamtiffs  are  and  were  at  the  times 
mentioned  in  the  statement  of  claim  aleo  the  owners 
of  the  Laertes  as  well  ae  of  the  Adaillgi. 

7.  The  eaigo  laden  on  board  the  JUaeriu  at  the  time 
mentioned  in  the  statement  of  claim  was  so  laden  by  or 
for  the  several  owners  thereof,  the  defendants,  on  the 
terms  of  certain  oontracta  by  bills  of  lading  then  entered 
into  between  the  plaintiff  b  the  owners  ot  the  8.s.  Achilles 
sAA  the  defendants  (or  the  shippers  of  the  respectiTe 
Sfooda  who  endorsed  the  bills  of  lading  to  the  defendants, 
aiid  thereby  passed  the  property  in  the  goods  respec- 
tively to  the  defendants),  whereby  the  plaintiffs  con- 
tracted to  carry  the  said  cargo  partly  to  London  and 
partly  to  various  other  ports  of  destination,  and  there 
delirer  it  to  the  defendants  on  payment  of  freight,  and 
the  aet  of  the  said  plaintiffs  in  towing  and  assirting  the 
Laertes  as  alleged  was  done  only  in  fnlfilment  of  their 
said  contracts  as  aforesaid  to  carry  her  cargo  to  its 
destination,  or  for  the  purpose  of  enabling  uteir  own 
vessel  to  earn  the  freight  on  the  said  cargo  for  the 
purpose  of  avoiding  their  liability  for  tiie  non-delivery 
of  toe  said  oargo  to  the  defendants  at  its  destination 
or  for  the  purpose  of  bringing  their  own  vessel  (which 
had  pni  to  sea  in  an  nnseaworthy  condition)  safe  into 
port,  and  was  in  any  case  an  act  done  for  the  sole 
behalf  and  advantage  of  the  said  plaintiffs,  and  was  not, 
so  tax  as  the  said  plaintiffs  are  oonoeriMd,  a  salvage 


8.  The  cargo  of  the  Laertes  was  also  laden  on  board 
her  nnder  the  said  contracts  on  the  terms  that  the  said 
vessel  should  be  seaworthy  for  the  vovage  on  which  the 
said  cargo  was  shipped,  and  reasonably  fit  to  carry  the 
same  to  its  destuiatton  at  the  time  when  the  said  vessel 
sailed  on  the  said  voyage,  and  the  defendants  say  that 
the  said  vessel  the  Laertes  was  not  seaworthy  for  title 
said  voyage,  and  was  not  reasonably  fit  to  carrj  the 
said  eaigD  to  its  destination  at  the  time  when  she  sailed 
on  tile  said  voyage  in  this  that  the  screw  shaft  of  the 
said  vessel  waa  defective,  unsound,  and  in  improper 
condition,  and  in  consequence  thereof  and  for  no  other 
canse,  broke  down,  and  uie  said  vessel  Laertei  became  in 
need  of  and  leeetved  tiie  aasistanoe  of  tbe  AAiOes,  as  in 
the  statement  at  daim  set  out,  sod  the  said  plaintiffs 


are  not  entitled,  to  make  any  olaim  upon  tlte  defendants 
in  respect  of  the  said  assistance. 

9.  Under  the  circumstances  aforesaid  the  said  plaintiffs 
the  owners  of  toe  s.s.  AdiiUes  are  not  entitled  to  any 
salvage  remuneration.  The  defendants  also  submit  that 
any  remuneration  which  the  master  snd  crew  of  the 
Aehilles  are  entitled  to  against  them  is  of  small  amount, 
and  that  the  defendants  are  entitled  to  recover  the  same 
from  the  plaintiffs  the  owners  of  the  AckiUes,  and  some 
of  them  by  way  of  conntermlaim,  as  hereinafter  stated. 

By  way  of  oonnter-olaim  against  the  plaintiffs,  the 
owners  of  the  s.s.  AehiUes  : 

10.  The  defendants  have  suffered  damage  by  breaohes 
of  contract  by  bills  of  lading  of  the  said  eaigo,  shipped 
thereunder  on  board  the  Laertes  by  the  defendants,  snd 
signed  by  or  for  and  on  behalf  of  the  said  plaintiffs 
or  some  of  them,  or  alternatively  the  said  goods  were 
shipped  undor  the  said  bills  of  lading  by  various  shippers 
on  board  the  Laertes,  and  which  was  signed  as  aforesaid 
and  endorsed  to  the  ostendants,  to  whom  the  property  in 
the  said  goods  thereby  pass. 

11.  The  plaintiffs  (the  shipowners)  made  default  in 
delivery  of  the  said  poods  respectively,  and  only  de- 
livered the  same  subject  to  certain  claims  which  they 
were  bound  to  pay  and  diaoharge,  and  which  they  had 
not  and  have  not  paid  or  discharged,  and  which  they 
have  left  the  defendants  liable  to  pay. 

12.  The  said  vessel  Laertes  was  not  seaworthy  for  the 
voyage  on  which  the  said  goods  were  shipped,  and  not 
reasonably  fit  to  carry  the  said  goods  to  their  desti- 
nation at  the  time  when  she  sailed  on  the  said  voyage  in 
the  respects  mentioned  in  tlie  6th  paragraph  of  the 
defence,  and  in  conaequenoe  thereof  the  said  shafting 
broke  down,  and  the  said  vessel  became  in  need  of  and 
received  the  assistance  in  the  statement  of  claim 
mentioned.  

Particulars  of  damage :  Whatever  sum  may  be  awarded 
to  the  master  and  crew  of  the  AehiUet  for  salvage. 

The  defendants  countor^laim :  Judgment  for  whatever 
sum  or  sums  they  are  entitled  to  reoover  from  the 
plaintiffs  the  owners  of  the  AekUles,  or  any  of  them,  and 
such  further  or  other  relief  as  the  case  may  require. 

The  plaintiffs  by  their  reply  alleged  as  follows  : 

1.  They  join  issue  with  the  defence  save  in  so  far  as  it 
admits  the  allegations  in  the  statement  of  claim. 

2.  The  plaintiffs  the  owners  of  the  AehiUes  say  alter- 
natively tiiat  if  they  oontraoted  as  alleged  in  the 
7th  paragraph  of  the  defence  (which  they  deny)  their  aot 
in  towing  and  assisting  the  Laertes  her  cargo  and  freight 
as  alleged  was  not  done  in  fulfilment  of  the  said  contract 
or  for  the  purpose  of  enabling  the  Laertes  to  earn  the 
said  freight,  or  for  the  purpose  of  avoiding  their  liability 
for  the  non-delivery  of  the  said  cargo  to  the  defendants 
at  ite  destination,  and  was  not  an  aot  done  for  the  sole 
benefit  and  advantage  of  the  said  plaintiffs,  and  was  a 
salvage  service  by  the  plaintiffs.  The  plaintiffs  do  not 
admit  that  the  Laertes  had  put  to  sea  in  an  nnseaworthy 
condition. 

3.  The  plaintiffs  the  owners  of  the  AehiUes  also  say 
alternatively  aq  aforesaid  that  the  iMtrtet  was  sea- 
worthy for  the  said  voyage,  and  reasonably  fit  to  carry 
the  said  cargo  to  its  destination  as  the  time  when  she 
sailed  on  tiie  said  voyage.  They  deny  that  the  sorew 
shaft  of  the  said  vessel  was  defective,  unserviceable,  or 
in  an  improper  condition  or  improperly  fitted,  and  they 
deny  that  in  consequence  thereof  the  Laertes  broke 
down  as  alleged. 

4.  In  the  oJtemative  the  plaintiffs  the  owners  of  the 
Achillea  say  that  if  they  oontraoted  to  carry  the  oargo 
proceeded  against  in  this  action,  whioh  tney  do  not 
admit,  they  didlso  on  the  terms  of  certain  bills  of  lading 
which  contain  certain  excepted  perils,  causes,  or  matters 
and  exemptions  and  restrictions  hereinafter  stated,  and 
the  said  plaintiffs  say  that  the  breaking  of  the  shaft 
of  the  Laertes  was  an  excepted  peril,  canse,  or  matter, 
or  was  within  the  said  exemptions  and  restiriotions  for 
which  thoy  are  not  liable  within  the  meaning  of  the  said 
bills  of  lading. 

5.  The  said  bills  of  lading  were  in  three  different 
forms,  and  the  exceptions  and  exemptions  above  referred 
to  were  respectively  as  follows : 

(1.)  In  the  first  form  the  vessel  was  warranted  sea- 
worthy only  so  far  as  ordinary  care  can  provide,  and 
leakage,  breakage,  rust,  decay,  loss  or  dajnage  by  ma- 
chinery, birilers,  or  steam,  howevsc/ oaased,  ercor  in 
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judgment,  negligenoe,  ordefanlt  of  pilot,  master,  owners, 
mariners,  engineers,  or  other  persons  in  the  service  of 
the  ship,  whether  in  navigating  the  ship  or  otherwise, 
and  all  and  every  the  dangers  and  accidents  of  the  seas, 
land,  and  rivers,  and  of  navigation  of  whatever  nature 
or  kind  were  excepted,  and  the  ship  was  not  to  be  liable 
for  any  consequence  of  canses  therein  excepted,  however 
originating. 

(2.)  The  second  form  was  the  same  as  the  first,  except 
that  the  warranty  as  to  seaworthiness  was  as  follows : 
The  vessels  of  the  Ocean  Steamship  Company  are  war- 
ranted seaworthy  only  so  far  as  dne  care  in  the  appoint- 
ment or  selection  of  agents,  superintendents,  pilots, 
masters,  officers,  engineers,  and  crew  con  ensure  it. 
The  Ocean  Steamship  Company  are  the  owners  of  the 

&.)  In  the  third  form  there  was  a  stipnlation  that  the 
owners  were  not  to  be  liable  for  loss,  detention,  or 
damage  if  arising  directly  or  indirectly  from  latent 
defecto  in  boilers,  machinery,  or  any  part  of  the  vessel 
in  which  steam  is  nsed,  even  existing  at  time  of  ship- 
ment, provided  all  reasonable  means  have  been  taken  to 
seeore  efficiency,  even  when  occasioned  by  negligence, 
default,  or  error  in  judgment  of  the  owners,  pilot, 
master,  or  crew,  or  of  any  other  servant  in  the  employ 
of  llie  owners  on  the  said  vessel  or  any  other  vessel. 

^6.)  The  Laertat,  as  a  fact,  broke  down  during  the 
said  voyage,  owing  to  a  latent  defect  in  a  portion  of  her 
fly-wheel  against  the  existence  <^  which  it  was  im- 
possible to  provide,  and  which  could  not  have  been 
discovered  by  the  existence  of  any  ordinary  cate,  skill, 
prudence,  and  foresight,  and  of  the  existence  of  which 
the  plaintiffs  were  ignorant ;  and  the  plaintiffs  say  that 
the  said  vessel  was  seaworthy  as  far  as  ordinary  care 
could  provide,  and  further,  was  seaworthy  so  far  as  due 
care  in  the  appointment  or  selection  of  agents,  super- 
intendents, pilots,  masters,  officers,  engineers,  and  crew 
could  ensure;  and  further,  that  all  reasonable  means 
were  taken  to  ensure  effldency,  and  the  plantiffs  the 
owners  of  the  Aehillet  were  protected  from  the  said 
brwikdown  and  the  consequences  thereof  by  the  terms  of 
the  said  Irills  of  lading  respectively. 

7.  In  answer  to  the  counter-claim  the  plaintiffs  the 
owners  of  the  AehiUet  say  that  they  den^  the  alleged 
contracts  and  breaches  thereof  as  alleged  in  paiaigraphs 
10,  11,  and  12  of  the  counter-claim,  and  each  and  every  of 
the  allegations  therein,  and  alternatively  repeat  the 
allegations  in  the  2nd  to  the  7th  paragraphs  above,  both 
inclusive. 

The  material  proTisions  in  the  bills  of  lading; 
Tfere  those  set  ont  in  the  reply.  The  facts  of  the 
serrices  were  contained  in  the  evidence  of  the 
master  of  the  AekUles,  which  evidence  had  been 
taken  before  an  examiner.    The  plaintiffs  also 

fare  evidence  as  to  the  shaft,  as  to  how  often  it 
ad  been  inspected  and  what  means  had  been 
taken  to  guard  against  accidents,  and  as  to  the 
defect  being  latent. 

Farther  evidence  was  given  as  to  the  appoint- 
ment and  capabilities  of  the  superintendents  and 
other  servants  of  the  plaintiffs  the  owners  of  the 
Aehille$. 

The  defendants  called  an  engineer  to  prove 
that,  if  due  vigilance  had  been  exercised,  the 
flaw  might  have  been  discovered. 

The  value  of  the  car^  laden  on  board  the 
Laartes  was  116,400{. 

Cohen,  Q.C.,  with  him  /.  0.  Barnes,  for  the 
pluntiffs. — ^All  the  plaintiffs  in  this  action  are 
entitled  to  salvage,  and  on  the  facts  to  a  sub- 
stantial award.  According  to  The  Olenfruin 
(5  Asp.  Mar.  Law  Cas.  413;  62  L.  T.  Eep.  N.  8. 
769 ;  10  P.  Div.  103)  the  warranty  of  seaworthiness 
implied  in  a  bill  of  lading  is  an  absolute  warranty, 
bnt  that  decision  does  not  say  that  the  parties  to 
the  contract  cannot  if  they  please  agree  to  modify 
that  absolute  warranty.  In  the  present  case 
they  have  clearly  so  contracted.  In  all  three 
bills  of  lading  are  to  be  fotind  provisions  modi- 


fying the  shipowners'  warranty,  provided  all 
reasonable  care  has  been  taken  to  see  the  ship 
was  seaworthy,  and  to  see  that  the  superintendent 
and  other  servants  were  fitted  for  their  duties. 
On  the  evidence  it  is  proved  that  the  shipowner 
has  taken  all  due  and  reasonable  means  to  see 
that  his  ship  was  seaworthy,  and  therefore  the 
usual  warranty  of  seaworthiness  does  not  preclude 
the  shipowners  here  recovering  salvage  against 
the  cargo.  The  shipowners'  contract  with  the 
cargo  owners  was  to  carry  the  cargo  to  its  desti- 
nation under  the  terms  of  the  bills  of  lading. 
There  was  no  duty  upon  them  to  employ  another 
of  their  ships,  her  master  and  crew  to  salve  that 
cargo: 

The  Chartered  ItereaniOe  Bank  of  India  v.  Nelher- 

lande    India    Steam   Navigaivm   Company,    10 

Q.  B.    Div.  521  ;    5  Asp.    Mar.  Law   Cas.  65 ; 

48  L.  T.  Bep.  K.  S.  546. 
Myhtuyh,  Q.G.  and  Dr.  Baike$  for  the  defen- 
dants.— ^The  owners  of  the  AehiUe*  are  not  entitled 
to  recover.  The  provisions  in  the  bills  of  lading 
do  not  affect  the  implied  warranty  of  seaworthi- 
ness. All  the  provisions  in  the  bills  of  lading 
have  application  only  to  matters  occnrring  after 
the  voyage  has  commenced : 

Steel  V.  The  State  Line  SteamMp  Company,  37  !•.  T. 

Bep.  N.  S.  333 ;  3  Asp.  Kar.  Caw  Cas.  516 ;  3  App. 

Gas.  72; 
TattereaU  v.  National  Steamship  Company  Limiiei, 

5  Asp.  Kar.  Law,  206 ;  SO  L.  T.  Bep.  «.  S.  299 ; 

12  Q.  B.  Div.  297. 
These  provisions  were  inserted  for  the  benefit 
of  the  cargo  owner.    At  common  law  there  is  no 
obligation  after  the  voyage  has  commenced  to 
keep  the  vessel  in  a  seaworthy  condition : 

Worms  v.  Story,  11  Exoh.  430 ; 
Oibtun  V.  Small,  4  U.  of  L.  Cas.  353. 

[Butt,  J. — There  may  be  no  warranty  to  keep 
her  in  a  seaworthy  state,  but  snrel^  it  is  the  ship- 
owners' duty  to  use  ordinary  care  in  keeping  her 
in  such  a  state  that  she  mc^  be  able  to  carry  the 
cArgo  to  its  destination  P]  These  stipulations  as  to 
seaworthiness  cast  upon  the  shipowner  the  duty 
of  taking  all  reasonable  care  to  keep  the  ship  sea- 
worthy during  the  voyage,  an  obligation  which  in 
the  absence  of  these  provisions  would  not  exist. 
The  provision  in  the  third  bill  of  lading  as  to 
latent  defect  does  not  in  any  way  affect  the  implied 
warranty  of  seaworthiness.  1*116  word  warranty 
is  not  mentioned,  and  therefore  the  warranty 
must  exist.  All  it  does  is  to  excnse  the  ship- 
owner for  liability  for  latent  defects,  but  it  does 
not  give  him  any  right  to  claim  compensation  for 
services  rendered  necessary  by  a  latent  defect. 

Dr.  Baikea  followed. — The  shipowner  was  a 
bailee  of  the  cargo,  and  his  duty  is  to  nare  for  its 
safety  in  the  same  way  as  he  would  care  for  the 
safety  of  his  own  ship.  Circumstances  placed 
the  ship  and  carg^  in  the  same  danger,  and  there- 
fore the  shipowner  was  bound  to  use  all  his 
appliances  to  save  both.  If  so,  he  is  not  entitled  to 
salvage  for  doing  that  which  it  was  his  duty  to  do. 

Cohen,  Q.C.  replied. 

SuTT,  J. — This  is  a  case  of  salvage  services 
rendered  by  the  steamship  AehiUes,  her  master 
and  crew,  to  the  Laertes  and  her  cargo.  It  is  the 
cargo  on  board  of  her  which  is  sued.  The  Laertes 
had  broken  down  in  the  course  of  her  voyage 
from  Shanghai  to  Amsterdam.  She  was  laden 
with  a  cargo  of  tobacco  and  other  g^oods.  The 
Aehillet  is  owned  by  the  same  people  as  own  the 
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Laerte$,  Bnd  that  has  giyen  rise  to  the  qaestions 
raised  in  this  case.  The  service  was  rendered  in 
fine  ireather.  There  was  no  danger  to  the  Balyors, 
and  rery  little,  if  an^,  to  the  salving  ship. 
Neither  was  there  any  immediate  danger  to  the 
salved  vessel  or  her  cargo.  The  ship,  of  course, 
had  broken  down ;  and,  had  she  been  left  to  her 
own  resonrces,  serions  danger  might  have  super- 
vened. The  value  of  the  salved  cargo  is  llQflOOl. 
The  cargo  alone  is  sued  because  the  owners  of  the 
salving  ship  being  the  same  as  the  owners  of  the 
salved  ship,  make  no  claim  in  respect  of  her. 
But  it  is  said  that,  inasmuch  as  some  of  the 
plaintiffs  the  owners  of  the  Achillea  are  also  the 
owners  of  the  Laertea,  they  cannot  recover  salvage 
Mjainst  the  cargo  owners.  When  worked  out, 
the  defence  can  only  resolve  itself  into  this: 
"  You  have  contracted  to  convey  the  cargo  which 
jou  are  now  suing  to  its  port  of  destination. 
Your  vessel  broke  down,  and  yon  therefore  failed 
to  fulfil  ynur  contract,  and  you  cannot  recover  for 
that  failure  because,  having  failed  to  fulfil  your 
contract,  if  in  consequence  of  that  you  recover 
salvage  from  the  cargo  owners,  they  would  at 
once  nave  an  action  against  you  for  breach  of 
contract.  Therefore  you  are  debarred  from  re- 
covering in  this  snit."  That  is  the  way  the 
defence  must  work  itself  out.  The  whole  thing 
depends  on  this.  Have  the  plaintiffs  the  owners 
of  the  Achille*  and  of  the  Laertes  been  guilty  of  a 
breach  of  contract  for  which  they  would  be  liable 
to  the  owners  of  cargo  on  board  the  Laerten  ? 
That  depends  upon  certain  considerations  of  law 
and  of  lact.  No  doubt  in  ordinary  cases  at  the 
commencement  of  every  voyage  there  is  an 
implied  warranty  that  the  ship  is  seaworthy,  not 
merely  that  the  owner  is  to  use  his  best  endea- 
Tours  to  make  her  seaworthy,  but  that  as  a  fact 
she  is  seaworthy.  The  Laeriee  broke  down  from 
a  latent  defect,  which  I  have  no  hesitation  in 
saying  was  one  which  could  not  have  been 
discovered  by  the  exercise  of  any  reasonable  care 
on  the  part  of  the  owners.  Now  the  flaw  which 
led  to  the  breakdown  of  this  ship  existed  when 
she  started,  and  she  was  therefore  not  seaworthy 
for  the  voyage.  If  the  implied  warranty  existed 
and  was  cot  limited  by  the  contracts  in  the  bills 
of  ladinsr,  then  the  owners  of  the  AMUlea,  who 
are  identical  with  the  owners  of  the  IJaje/riet, 
oonld  not  sue  for  salvage.  The  cargo  in  question 
was  shipped  under  three  different  bills  of  lading. 
It  is  said  on  behalf  of  the  defendants  that  the 
stipulations  in  these  bills  of  lading  had  no  effect 
whatever  in  limiting  the  warranty  of  seaworthi- 
ness. The  first  of  these  bills  of  lading  provides, 
amongst  other  things,  that  the  vessel  is  "war- 
ranted seaworthy  only  so  far  as  ordinary  care  can 
provide."  Mr.  Mybnrgh  has  contended  that 
that  is  not  a  limitation  of  the  implied  warranty  of 
seaworthiness,  but  is  merely  a  stipulation  by 
which  the  shipowner  undertakes  or  warrants  to 
keep  his  vessel  seaworthy  during  the  voyage.  I 
cannot  accept  that,  because  I  think  the  words 
do  and  were  intended  to  apply  as  a  limitation  of 
the  original  implied  warranty.  I  think  the  war- 
ranty does  not  exist  in  this  case,  and  I  have  no 
doubt  that  in  effect  these  words  do  abrogate  the 
warranty  which  otherwise  would  be  implied.  The 
material  provision  in  the  second  bill  of  lading  is 
this :  "  The  vessels  of  the  Ocean  Steamship  Com- 
pany are  warranted  seaworthy  only  so  far  as  due 
care  in  the  appointment  or  selection  of  agents, 
ToL  LTH.  N.  a,  1465. 


superintendents,  pOots,  masters,  oflicers,  engineers, 
and  crew  can  ensure  it."  That,  I  understand 
Mr.  Mybargh  to  say,  is  only  a  stipulation  to  the 
same  effect  as  the  other.  With  that  I  disagree, 
and  I  cannot  accept  the  defendant's  view  of  it. 
The  third  bill  of  lading  provides  that  "  the  owners 
are  not  to  be  liable  for  loss,  detention,  or  damage 
if  arising  directly  or  indirectly  &om  latent 
defects  in  boilers,  machinery,  or  any  part  of  the 
vessel  in  which  steam  is  used,  even  existing  at 
time  of  shipment,  provided  all  reasonable  means 
have  been  taken  to  secure  efficiency,  even  when 
occasioned  by  the  negligence,  default,  or  error  in 
judgment  of  the  owners,  pilot,  master,  or  crew,  or 
of  any  other  servant  in  the  employ  of  the  owners 
of  the  above  or  substituted  steamer  or  craft, 
on  the  above  or  any  other  vessel."  I  confess 
I  quite  fail  to  appreciate  Mr.  Myburgh's  argu- 
ment on  this.  I  am  not  quite  sure  what  he 
exactly  meant,  but  I  have  no  hesitation  in  saying 
that,  if  it  does  not  abrogate,  it  at  all  events 
limits,  the  warranty  which  the  law  would  other- 
wise imply,  that  the  ship  was  seaworthy  at  the 
beginning  of  the  voyage.  I  am  perfectly  well  • 
aware  of  the  decision  of  the  House  of  Lords 
in  the  case  of  Sieeilv.  The  State  Line  Steamehip  Oom- 
pony  (ubi  »up.).  That  was  a  decision  that  under 
ordinary  circumstances  the  stipulations  in  a  bill 
of  lading  apply  after  the  warranty  of  seaworthi- 
ness has  come  into  effect.  In  the  bills  of  lading 
which  were  before  their  Lordships  in  that  case 
there  was  no  such  stipulations  as  in  these,  and  I 
am  in  no  wise  departing  from  that  view  of  the 
case  in  deciding  that  the  words  in  these  bills  of 
lading  may  very  well  be  a  limitation  of  the 
implied  warranty  of  seaworthiness.  I  say  "  may  " 
because  I  have  not  yet  found  the  facts,  and  I 
must  be  careful  to  see  whether  the  facts,  which 
must  be  established  in  order  to  give  effect  to 
these  bills  of  lading,  are  established.  I  am  of 
opinion  that  they  are.  I  find  as  a  fact  that  the 
ship  was  "  seaworthy  so  far  as  ordinary  care 
could  provide."  Secondly,  I  find  that  the  vessel 
was  seawoithv  "  so  far  as  due  care  in  the  appoint- 
ment and  selection  of  agents,  superintendents, 
pilots,  masters,  officers,  engineers,  and  crew  could 
ensure  it."  As  to  the  third  bill  of  lading,  I  find 
that  the  accident  occurred  from  a  latent  defect  in 
her  machinery  existing  at  the  time  of  shipment, 
though  all  reasonable  means  had  been  taJcen  to 
secure  efficiency.  Having  held  that  these  clauses 
limit  the  warranty  of  seaworthiness,  I  must  come 
to  the  conclusion  that  there  is  no  reason  why  the 
plaintiffs  should  not  recover  salvM^  from  the 
owners  of  the  cargo  laden  on  the  Laeriet,  The 
only  question  is  what  is  to  be  the  amount.  I 
always  feel  reluctant  to  make  a  large  award 
in  a  case  of  this  sort.  I  have  a  sort  of  leeling — I 
do  not  know  whether  it  is  a  rational  one— that  I 
would  rather  not  give  them  any  award  at  alL 
However,  having  regard  to  the  circumstances 
of  this  case,  especiaUy  the  value  of  the  cargo 
salved,  I  shall  make  an  award  of  12001.,  501.  to 
the  master,  2501.  to  the  crew,  and  the  reat  to  the 
owners. 

Solicitors  for  the  plaintiffs,  PrUehard  and  8<m$. 

Solicitors  for  the  defendants,  WaiUont,  Btihb, 
and  Johnton. 
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Scprme  Cirart  of  Jiitoto. 

♦ 

COURT   OF   APPEAL. 

Jrthf  &.  15, 16,  and  1& 

(Before  Cotton,  Bowen,  and  Fbt,  L.JJ.) 

Be  Atbkt's  Patxst.  (a) 

APPEAL  PBOX  THE   COAXCXRY   DmslOy. 

PaUmt  granted  in  America, — AppUoatum  for  patent 
in  England— -Gommvmeaiion  from  abroad — 
Orant  in  appliean^a  own  name— Fraud  of 
patetUee't  righti — Patent i,  Betignt,  and  Trade 
Marke  Act  1883,  teet.  26,  eub-teet.  4  (c),  (d), 
Sehed.  1,  Form  A—PaimU  Buiea  1883,  r.  27, 
8ehed.2,FormA  (1). 

On  the  lith  May  1885  letters  patent  for  an  invention 
were  granted  to  A.  in  America.  On  the  2(Hh  Jan. 
1885  he  appointed  W.  to  he  hie  attorney  in 
England  in  obtaining  letters  patent  for  his 
invention  in  this  coimtry  with  power  to  appoint 
a  substitute.  By  an  agreement  of  the  same  date 
A,  and  W.,  L.  and  B.  became  beneficiaUy  interested 
'in  the  patent  in  equal  shares.  On  the  17th  April 
1885  W.  appointed  L.  his  substitute  under  the 
power  of  attorney.  On  the  5th  June  1885  a  pro- 
visional specyicalion  was  deposited  at  the  Patent 
Office,  and  i.,  in  accordance  with  a  suggestion 
made  by  his  patent  agent,  and  being  advised  by 
him  that  he  m,ight  truly  and  properly  describe 
himself  as  Wte  true  and  first  inventor  of  the  patent, 
and  with  the  written  consent  of  W.  as  A.'s  agent, 
applied  for  the  patent  in  his  own  name,  ana  not 
as  a  communication  from  abrbad.  L.  alleged 
that,  before  the  final  specification  was  deposited, 
on  improverment  upon  A.'s  apparatus  had  been 
invented,  which  was  indvded  in  L.'s  final  speeifi- 
eation,  and  in  the  drawings  thereto  attached.  L., 
on  applying  for  the  patent,  made  a  declaration 
in  the  form  A  in  the  first  schedule  to  the  Act  of 
1883,  in  which  he  declared  himself  to  he  the  true 
and  first  inventor  thereof,  and  not  in  the  form 
A  (1)  in  the  second  schedule  to  the  rules  made 
wnder  that  Act,  which  provides  for  the  eeue  where 
on  invention  has  been  eommunicaiedfrom  abroad. 
A.  contended  that  the  patent  was  void,  inasmwih 
as  it  was  taken  oxU  as  for  an  original  invention, 
when  the  sviieet  of  it  was  in  foA  a  eommtcnieo- 
Hon  from  cAroad,  and  also  hecoMse,  assuming 
that  part  was  original  and  part  communicated 
from  abroad,  the  patent  a/nd  specification  had 
not  particularised  the  part  that  was  original 
and  that  which  was  communicated,  that  the 
patent  had  been  obtained  in  fraud  of  A.'s  right, 
a/nd  the  Crown  had  been  deceived  in  making  the 
grant  of  the  letters  to  L.  A  petiiion  was  pre- 
sented by  A.  asking  that  the  grant  of  the  letters 
-to  L.  might  he  revoked,  and  for  a  declaration  that 
A.  was  the  true  and  first  inventor  of  the  inven- 
tion. 

Stirling,  J.,  by  whom  the  petiiion  was  heard,  made 
no  order  except  that  the  petitioner  must  pay  the 
costs  of  W.  and  L.,  it  being  without  prejudice  to 
any  other  petition,  under  sect.  26,  suh-seet.  4  {d), 
on  the  footing  that  A.  was  the  true  inventor 
of  the  patent:  (56  L.  T.  Bep.,  N.  8.  324.)  The 
petition  contained  no  express  aUegation  that  A. 
wcu  the  true  inventor. 

(a)  Beported  by  FeahS  Etaks,  Esq.,  Bwiiiter-a^Lav. 


Held,  on  appeal,  the  respondent  undertaking    to 
allow  the  same  evidence  (subject  to  eroas-eaamisut- 
tion)  to  be  used  on  any  petition  thereafter  to  be 
filed  under  sect.  26,  suh-sect.  4  (d),  that  there  was 
no  evidence  of  fraud,  and  thai  the  appecd  vuut 
he  dismissed. 
An  honest  'mistake  qf  an  agent,  though  it  causes 
loss  to  liispriTieipai,  is  not  in  fraud  qf  the  pri»- 
eipal's  rights. 
To  be  in  fraud  of  the  prineipaTs  rights,  a  miataJx 
must  be  made  and  insisted  on  wiih  the  intention 
of  depriving  him  of  such  rights. 
Os  the  12th  May  1885  a  patent  was  granted  to 
the  petitioner  Avery  by  the  CommiBsionerB  of 
the  TTnited  States  Patent  Office,  for  certain  im- 
provements in  apparatus  for  the  mannfactare  of 
vaporoDS   and    a^aseooa    fuel    and    illaminatisg 

By  power  of  attorney  dated  20th  Jan.  1885t 
Avery  aathorised  Weeks  to  apply  for  letters 
patent  in  £ngland  and  elsewhere,  for  all  his 
inventions  then  perfected,  or  which  he  might 
thereafter  perfect,  in  process  or  appliances  or 
apparatus  for  heating,  lighting,  ana  metalloid 
gical  purposes. 

Bv  an  agreement,  also  dated  the  20th  Jan. 
1885,  entered  into  between  Avery  and  "Weeks, 
Avery  agreed  to  execute  assignments  in  three 
patents  for  his  invention,  thereinbefore  referred 
to,  granted  to  him  in  England,  France,  and 
Germany,  and  prepare  preliminary  specifications 
and  drawings  in  all  the  inventions  then  perfected 
by  him,  ana  in  all  others  for  like  purposes  when 
perfected,  and  transmit  the  same  to  Weeks  at  his 
address  in  London,  and  Weeks  agreed  to  have 
the  necessary  drawings  and  specifications  there 
prepared  and  filed  in  the  several  conntries  in 
Europe,  and  patents  procured  thereon  at  as  early 
a  date  as  possible,  advancing  such  fees  in  the 
first  cases  as  might  be  necessarj  to  the  expedi- 
tions prosecution  of  applications  for  letters 
patent.  And  by  the  same  agreement  Avery  and 
Weeks,  and  two  other  persons,  T.  S.  Lindsay  and 
W.  F.  Brewster,  became  beneficiallv  interested  in 
equal  shares  in  the  patents,  both  present  and 
future,  and  the  profits  to  be  derived  tnerefrom. 

On  the  17th  April  1885  Weeks  aimoiated 
Lindsay  his  substitute  as  the  attorney  oi  Avery 
under  a  power  for  the  purpose  contamed  in  tte 
original  power  of  attorney. 

According  to  Lindsay's  evidence,  he  andei-- 
took  the  testing  of  the  invention  at  certain 
works  in  Yorkshire,  and  many  difficulties  were 
met  with,  which  were  reported  to  Avety,  but 
before  his  experiments  were  completed  it  became 
necessary  to  file  a  provisional  specification,  as 
Avery's  patents  in  America  were  likely  to  be 
published,  which  would  have  interfered  with  the 
patent  rights  being  obtained  in  England  or  on 
the  Continent ;  accordingly,  on  the  5th  June  1885 
a  provisional  specification  was  deposited  at  the 
Patent  Office.  He  had  instructed  a  Mr.  Justice, 
a  patent  agent,  to  prepare  such  specification, 
which  he  did,  and  in  accordance  with  a  sugses- 
tion  made  by  him,  and  being  also  advised  by  him 
that  he  might  truly  and  properly  describe  him- 
self as  the  true  and  first  inventor  of  the  said 
invention,  Lindsay,  with  the  written  consent  of 
Weeks,  as  Avery's  agent,  applied  for  an  English 
patent  in  his  own  name,  and  not  as  a  communica- 
tion from  abroad.  , 
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Lindsay  also  deposed  that,  at  the  date  when  { 
the  proTiBtonal  apieciflcation  was  deposited,  the 
experimental  tests  were  still  in  progress,  bnt  at 
the  time  when  the  final  specification  was  reqruired 
to  be  deposited  the  experiments  had  provea  that 
an  improvement  conld  he  made  in  Arery's  inven- 
tion, and  an  improved  form  of  apparatus,  which 
had  not  been  contemplated  hj  Avery,  was 
devised,  and  specifically  included  in  Lindsay's 
iinal  specification  and  the  drawings  thereto 
attached. 

Lindsay,  on  applying  for  the  patent,  made  a 
declaration,  dat^  the  8th  Jnne  1885,  in  Ihe  form 
A  in  the  first  schedule  to  the  Patents,  Designs, 
and  Trs^e  Marks  Act  1883,  the  form  prescribed 
by  sect.  5  of  the  Art,  in  which  he  made  a  declara- 
tion "  that  I  am  the  true  and  first  inventor  "  of 
the  invention,  for  which  the  Ens^lish  patent  was 
afterwards  granted. 

On  the  8th  June  1885  a  patent  (No.  6938  of 
188.5)  was  granted  to  Lindsay  for  improvements 
in  the  means  of  generating  fixed  gases  for  illu. 
ninating,  heating,  and  metallnrgiral  purposes. 

By  an  agreement,  dated  the  31st  Oct.  1885, 
entered  into  between  Weeks,  Lindsay,  and  E.  T. 
Gregory,  after  a  recital  that  Lindsay  was  the 
patentee  in  England  on  behalf  of  Avery  and 
others  interested  in  the  invention,  Gregory 
agreed  to  form  a  company  to  be  called  the 
"  Avery  Gas  Company  Limited,"  to  purchase 
from  Weeks  and  Lindsay  the  patent  and  all  im- 
provements therein. 

In  pursuance  of  this  agreement,  a  company  of 
that  name  was  formed,  and  wss  incorporated 
under  the  Companies  Acts  1862  to  1883  on  the 
7th  .Tnly  1886.  In  the  prospectus  it  was  stated 
that  the  company  had  been  termed  primarily  to 
acquire  and  work  certain  inventions  of  Avery, 
for  which  letters  patents  No.  6938,  dated  the  8th 
June  ISS'S  had  been  granted  to  Lindsay,  to 
whom  the  inventions  of  Avery  were  communi- 
cated, and  by  whom  they  had  been  proved  and 
perfected  by  thoroughly  practical  demonstrations 
in  England. 

In  1886,  a  petition  for  revocation  of  this  patent 
was  presented  by  Edmund  Kimber,  which  stated 
that  instead  of  obtaining  a  patent  for  and  on 
behalf  of  Avery,  on  a  communication  from  abroad. 
Weeks  had  conspired  with  Lindsay  to  wrongfully, 
and  by  fraud,  obtain  from  the  Grown  the  grant 
of  a  patent  for  the  said  invention  to  Lindsay,  on 
behalf  of  himself  as  true  and  first  inventor 
within  the  realm ;  that  the  usual  declaration  and 
specifications  were  filed  and  signed  by  Lindsay 
and  his  agent.  Justice,  and  that  a  patent  was  duly 
granted  to  Lindsay,  and  that  the  said  patent  was 
oLtained  in  fraud  of  the  rights  of  Avery ;  and  the 
petition  a'tked  for  a  revocation  of  the  said  patent, 
and  for  a  declaration  that  Avery  was  the  true 
and  first  inventor  of  the  said  invention. 

The  petition  alleged  that  letters  patent  for  the 
inv<ig||ion  had  been  granted  to  Avery  in  America, 
bat^  did  not  contain  any  express  allegation 
that  he  was  the  true  inventor.  Nor  did  Avery 
swear  that  he  was  the  true  and  first  inventor  of 
the  invention.  The  petition  was  originally  pre- 
sented by  E.  Kimber  as  attorney  for  Avery  and 
served  upon  Lindsay  only,  bnt  on  the  matter 
coming  b«fore  the  court  on  the  15th  Jan.  1887, 
leave  was  given  to  amend  by  substituting  Avery 
as  petitioner  instead  of  Kimber,  and  by  adding 
Weeks  and  Brewster  as  respondents. 


The  particulars  of  objection  were :  (1)  that  the 
patentee  was  not  the  true  and  first  inventor  of  the 
invention;  (2),  that  be  fraudulently  represented 
to  the  Crown  that  he  was  the  true  and  first 
inventor  of  the  said  invention ;  (3)  that  he 
fraudulently  obtained  the  said  invention  from 
Avery  through  his  agent,  Weeks ;  and  (i)  that 
the  invention  was  a  communication  from  a))road 
and  not  an  invention  made  within  this  realm,  and 
in  the  specification,  title,  or  application  for  the 
letters  patent  there  was  no  declaration  to  that 
effect. 

Lindsay,  by  his  affidavit,  denied  that  he  had 
conspired  with  Weeks  to  wrongfully  and  by  fraud 
obtain  from  the  Crown  the  grant  of  the  letters 
patent  for  the  invention  to  himself  on  his  owa 
beh&lf  as  true  and  first  inventor  in  thin  realm : 
and  alleged  that  he  was  advised  and  believed 
that  he  was  the  first  and  true  inventor  within 
this  realm  of  the  invention  within  the  meaning  of 
the  Act  of  1883 ;  that  he  had  never  alleged  that 
he  was  interested  in  the  patent  otherwise  than 
for  and  on  behalf  of  the  persons  interested  under 
the  agreement  of  the  20tn  Jan.  1885 ;  and  that  he 
was,  and  always  had  been,  ready  to  share  with 
such  persons  the  fnll  benefit  of  his  labour  and 
experience,  and  of  any  improvements  made  by 
him  in  connection  with  the  invention.  He  also 
stated  that  he  had  explained  to  Messrs.  Gregory 
and  Kimber,  on  the  occasion  of  the  settling  of  the 
articles  of  association  of  t^he  company,  that  he 
had  taken  out  the  patent  in  his  own  name  under 
the  advice  of  Justice,  and  that  at  their  request  he 
showed  thorn  Justice's  written  opinion,  and  they 
expressed  themselves  satisfied. 

The  petition  was  heard  in  Feb.  1887  by 
Stirling  J.,  who  held  that,  even  if  the  patent  was 
void  by  the  non-disclosure  by  the  specification  of 
the  fact  that  part  of  the  invention  was  a  commn- 
nication  from  abroad,  yet  it  was  not  proved  to 
have  been  obtained  in  frand  of  the  petitioner's 
rights ;  and  he  dismissed  the  petition  without 
prejudice  to  any  petition  which  he  might  bo 
advised  to  present  as  a  person  alleging  that  he 
was  the  true  inventor  of  any  of  the  inventions  : 
(6«  L.  T.  Hep.  N.  S.  324.) 

The  petitioner  appealed. 

Oswald  and  Boger  Wallace  for  the  appellant.— 
The  English  patent  was  obtained  in  fraud  of 
the    petitioner's  rights.    It   is   a  frand  on   the 

Erincipal's  rights  lor  an  agent  so  to  deal  with 
is  property  as  to  endanger  its  existence,  or 
convert  it  to  his  own  use.  The  patent  was 
rendered  void  as  taken  out  by  Lindsav.  His 
statement  that  he  was  the  true  and  first  inventor 
was  untrue,  contrary  to  the  rules  and  practice, 
and  a  fraud  on  the  Crown.  Then,  if  he  himself 
made  any  improvement,  the  specification  ought 
to  have  shown  which  that  part  was,  and  which 
part  was  communicated  to  him  by  Avery : 

Renard  r.  Ltvimtaim,  10  L.  T.  Rep.  K.  8. 177. 
The  form  of  application  for  a  patent  for  aa 
invention  communicated  from  abroad  i/t  pre- 
scribed by  rule  27  of  the  Patents  Rules  (made 
under  sect.  101  of  the  Patents,  Designs,"  and 
Trade  Marks  Act  1883),  and  form  A  in  schedule  2 
to  the  rules.  Moreover,  in  the  present  case  the 
agent  was  under  an  express  agreement  to  taka 
out  the  letters  patent : 

MiUigan  v.  Manih,  2  Jnr:  N.  8. 1063. 
Anything  in  derogation  of  the-  inTcntor's  rights 
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is  in  "  fraud  of  rights,"  though  no  moral  culpa- 
bility is  involyed : 

Harmann  y.  JH'thar,  Lofft,  472  ; 

PmI  t.  Qwrney,  L.  Bep.  6  E.  &  I.  App.  S77  ; 

BurrowM  t.  Loci,  10  Vea.  475 ; 

Tat«  V.  Willianuon,  15  L.  T.  Bep.  N.  S.  549 ;  L.  Bep. 
2  Ch.  App.  55. 

If  an  inyention  is  imported  by  a  man  who  has 
discovered  it  while  abroad,  he  may  have  a 
patent  in  his  own  name ;  but  if  in  this  country 
he  receives  a  communication  of  a  foreign  inven- 
tion, whether  from  a  person  here  or  a  person 
abroad,  the  patent  can  only  be  taken  out  here  as 
a  communication  -. 

ilartden  v.  SavilU  Strett  Foundry  Company,  3  Ex. 
Div.  203 

If  the  petitioner  is  not  entitled  to  relief  on  the 
above  grounds,  he  ought  to  have  leave  to  amend, 
by  alleging  that  he  is  the  true  inventor,  so  as  to 
bring  his  case  within  sect.  26,  sub-sect.  4  (d),  of 
the  Patents,  Designs,  and  Trade  Marks  Act  1883. 
[BowEN,   L.J.    referred    to    Beard    v.    Egerton, 

3  C.  B.  97.]  That  case  is  not  against  the 
appellant.  Concealment,  whether  willingly  Or 
not,  from  the  Crown  of  material  information 
invalidates  the  patent.    They  also  cited 

Re  Wirth'i  Patent,  12  Ch.  Dir.  303. 

Qrdham  Hasltngi,  Q.C.,  and  Yate  Lee  t-jr  the 
respondents  Lindsay  and  Weeks  (on  consenting 
that,  if  any  fresh  petition  under  sect.  26  snb-sect. 

4  (d)  of  the  Act  should  be  filed,  either  party 
should  be  at  liberty  to  read,  subject  to  all  just 
exceptions,  and  subject  to  the  right  to  demand 
cross-examination,  the  evidence  filed  on  the 
present  petition),  were  not  called  on  by  the 
court. 

CoTTOx,  L.J. — ^This  is  an  appeal  from  an  order 
made  by  Stirling  J.,  who  dismissed  the  petition 
presented  to  revoke  ietters  patent  which  had 
been  granted  to  Lindsay,  and  gave  liberty  to  the 
petitioner  to  present  a  new  petition  on  tho 
jfFound  of  his  being  the  first  and  true  inventor. 
Tfiere  is  no  appeal  against  the  part  of  the  order 
giving  that  liberty,  but  we  think  (and  Mr.  Graham 
Eistmgs  does  not  object  to  this)  that,  to  save  the 
expense  which  would  otherwise  be  caused  on  pre- 
senting a  new  petition  by  the  affidavits  filed  on 
this  petition  not  being  capable  of  being  used  on 
such  new  petition,  liberty  should  be  given  to 
either  party,  if  any  new  petition  is  presented 
under  the  leave  granted,  to  use  any  of  the 
evidence  which  has  been  filed  on  the  present 
petition,  subject,  of  course,  to  all  just  exceptions 
which  may  be  raised  by  any  person  against  whom 
the  evidence  is  filed ;  and  subject  also  to  the 
right  of  either  party  to  demand  cross-examina- 
tion of  the  deponents  who  have  made  afiidavits. 
That  should  be  added  to  the  order.  Then,  was 
the  order  appealed  from  right  F  In  my  opinion 
it  was.  The  petition  is  presented  under  heading  e 
of  the  4th  sub-section  of  sect.  26  of  the  Act  of  1£»3, 
which  provides  that  "  Any  person  alleging  that 
the  patent  was  obtained  in  fraud  of  his  rights,  or 
of  tne  rights  of  any  person  under  or  tbrongh 
whom  he  claims,"  may  present  such  a  petition.  If 
it  were  made  out  that  tne  present  petitioner,  Mr. 
Avery,  was  a  person  who  brought  nimself  within 
tibat  cloFs,  and  he  satisfied  the  court  that  the  patent 
was  obtained  in  fraud  of  his  rights,  then  we  should 
have  to  go  into  the  other  question,  namely, 
whether  the  patent  was  or  was  not  good ;  but  if 


the  petitioner  has  no  locus  standi — if  he  is  not  one 
of  the  persons  who  are  entitled  under  the  Act  to 
present  a  petition  to  revoke  the  letters  patent, 
in  my  opinion  we  have  not  to  go  into  the  question 
so  much  argued,  whether  this  patent  is  or  is  not  a 
good  patent.    I  may  say  that,  having  regard  to 
sub-sect.  8  of  that  section  26,  which  enables  a  new 
patent  to  be  granted  in  the  case  of  a  patent  which 
has  been  revoked  on  the  ground  of  f rand,  I  am 
satisfied,   as  the  learned  judge  was,   that   this 
petition  avoided  alleging  that  the  petitioner  was 
the  first  and  true  inventor,  because  his  object  was 
not  to  destroy  the  patent,  but  to  get  a  new  patent 
if  he  made  out  that  it  had  been  obtained  by  fraud. 
Therefore,  in  my  opinion,  he  intended,   on   his 
petition,  to  confine  himself,  under  the  heading  e, 
to  the  case  that  the  patent  had  been  obtained  in 
fraud  of  his  rights,  and  he  has  not  alleged  that  he 
was  the  first  and  true  inventor.     It  is  diflScnlt, 
notwithstanding  the  arguments  addressed  to  us, 
quite  to  see  who  it  is  alleged  onght   to  be  con- 
sidered as  the  first  and  true  inventor  under  the 
circumstances  of  this  case — whether  Avery,  or 
Weeks,  or  Lindsay;  because  it  does  not  quiteappear 
whether  the  information  under  which  the  patent 
was  obtained  was  communicated  to  WeeKs,  or 
whether  it  was  communicated  to  Lindsay.    Now, 
has  this  patent  been  obtained   in  fraud  of   the 
rights  of  Avery  P    I    think   it  is   clear    on   the 
evidence  that  he  had  obtained,  either  for  bis  own 
invention  or  not  (that  is  immaterial),  a  patent  in 
the  United  States,  or  was  going  to  obtain  a  patent 
in  the  United  States.    Then  he  entered  into  an 
arrangement  with  Weeks,  under  which  Weeks 
was  appointed  his  agent,  with  power  to  appoint 
a  substitute  in  order  to  obtain  letters  patent  for 
that  for  which  letters  patent   were  going  to  be 
obtained  in  the  United  States,  in  England,  and  in 
other    countries   on    the    Continent.     Then    an 
agreement  was  entered  into  between  the  peti- 
tioner and  Weeks,  by  which  Avery  and   Weeks 
and  two  other  persons,  one  of  whom  was  Lindsay, 
were  to  be  jointly  interested  in  these  patents 
when  they  were  obtained.     Then  Weeks  came  to 
England,  and,  for  reasons  into  which  we  need  not 
enter,  he  substituted  Lindsay  to  act  in  obtaining 
the  letters  patent  here.    Lindsay  was  advised  by 
a  patent  agent  that  it  would  be  advisable  that  he 
should  obtain  the  patent  in  his  own  name,  made 
a  declaration  that  he  was    the  first  and  true 
inventor,  and  then  got  the  patent  in  his  own 
name.    I  do  not  enter  into  the  question  whether 
that  patent  was  good  or    not,  on  the  gronnds 
which  have  been  urged  for  making  it  out  a  bad 
patent.    I  intimate  no  opinion  that  it  was  bad  in 
any  way ;  but   was  the  patent  obtained  under 
thes3  circumstances   obtained  in  fraud  of    the 
rights  of  Avery  P    There  is  no  evidence  which 
satisfies  me  that  Lindsay  ever  intended  to  deprive 
Avery  of  any  of  the  rights  which  he  would  have 
had  under  that  agreement  which  had  been  en- 
tered into.    There  is  everything  to  the  contrary. 
There  was  an  agreement  in  Oct.  1875,  in  which 
the  rights  of   Avery  were  fully  recognised ;  and 
in    every    document    which  has    been  brought 
before  us,  Lindsay,  and  those  who  are  acting 
with  him,  recognise  him  as  acting  for  Avery, 
and  those  who  are  interested  under  the  agree- 
ment   which    I    have    mentioned.    If    Lindsay, 
having  obtained  the  patent  in  his  own  zukme,  had 
sought,  by  means  of  that,  to  deprive  Avery  of 
any  rights  which  he  would  have  hw}  if  the  patent 
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had  been  in  his  own  name,  then  the  case  would 
have  stood  very  differently ;  but,  in  my  opinion, 
if  he  made  a  mistake  honestly — I  do  not  say  that 
he  did  make  a  mistake — that,  in  my  opinion, 
although  it  might  make  the  patent  bad,  would 
not  enable  the   petitioner  to  establish  that  the 

Satentwas  obtained  in  fraud  of  his  rights.  To 
o  that  he  must  show  that  it  was  obtained  in 
violation  of  the  rights  of  Avery — who  was 
entitled,  I  will  assume,  to  have  a  patent  for  this 
as  the  true  inventor — and  obtained  so  as  directly 
or  indirectly  to  deprive  him  of  his  rights,  and  to 
gain  some  advantage  to  the  person  obtaining  the 

Satent.  The  mere  fact  that  an  agent  makes  an 
onest  mistake,  even  though  that  may  cause  loss 
to  the  principal,  is  not,  in  my  opinion,  an  act  done 
in  fraud  of  the  rights  of  the  principal.  It  is  an 
act  which  injures  the  rights  of  the  principal,  but 
an  act  done  in  fraud  of  his  rights  is,  to  my  mind, 
an  entirely  different  thing.  To  be  in  fraud  of 
his  rights  it  must  be  either  done  with  the  inten- 
tion of  depriving  the  principal  of  his  rights,  or 
must  be  insisted  upon  so  as  to  deprive  the  prin- 
cipal of  his  rights.  An  argument  was  addressed 
to  us  with  great  zeal,  that  anythine  which 
deprives  a  person  of  his  rights,  if  done  by  one  in 
a  confidential  position,  such  as  an  agent,  is  done 
in  fraud  of  the  rights  of  the  principal.  That,  in 
my  opinion,  is  a  misuse  of  the  term  fraud.  It 
may  be  a  mistake  for  which  the  agent  is  answer- 
able, on  the  ground  that  he  has  not  performed  his 
duty ;  it  may  be  a  mistake  for  which  be  is  not 
anpwerable  but  which  may  still  cause  great  loss 
to  his  principal ;  but  an  act  to  be  in  "  fraud  of 
his  rights  "  must,  to  my  mind,  involve  an  attempt 
bv  the  agent  to  deprive  the  principal  of  some- 
thing, or  to  gain  for  himself  something,  at  the 
expense  of  his  principal.  In  my  opinion,  on  the- 
evidence  here,  there  is  nothing  which  justifies  us 
in  coming  to  any  other  conclusion  than  this,  that 
if,  in  fact,  Lindsav  did  act  under  a  mistake,  or 
was  wrongly  advised,  he  did  so  by  an  innocent 
mistake,  and  not  in  fraud  of  the  rights  of  his 
princiinl.  In  my  opinion,  therefore,  the  case 
which  is  raised  by  this  petition  fails,  and 
Stirling,  J.  was  right  in  dismissing  the  petition 
with  costs. 

BowKN,  L.J. — I  am  of  the  same  opinion.  The 
simple  question  which  we  have  to  determine  is 
whether  the  patent  obtained  in  the  name  of 
Lindsay  was  obtained  in  fraud  of  the  rights 
of  Avery.  We  are  asked  to  hold  that  every  mis- 
take made  by  an  agent  which  might  operate,  or 
did  operate  to  the  detriment  of  his  principal,  was 
an  act  done  in  fraud  of  the  riorhts  of  the  prin- 
cipal. There  can  be  no  possible  basis  for  such  a 
contention.  It  is  founded  on  a  misconception  of 
the  remedies  and  relief  which  equity  constantly 
affords  in  fit  cases  where  persons  are  not  allowed 
to  take  advantage  of  mistakes,  even  though  they 
are  bovd  fidet  or  misrepresentations  which  they 
have  made  hovd  fide.  But,  although  equity  in 
such  cases  gives  the  same  relief  as  if  the  mistake 
or  misrepresentation  had  been  fraudulently  made, 
it  does  not  follow  that  what  is  honest  is  fraudu- 
lent, and  it  would  be  monstrous  to  apply  such 
reasoning  to  the  clear  words  of  the  statute.  We 
were  asked  afterwards  to  deal  with  this  matter  as 
if  the  case  had  been  launched  and  the  appeal 
pursued,  not  upon  the  basis  of  heading  c  of  sab- 
sect.  4,  which  deals  with  patents  obtained  in 
fraud  of  the  rights  of  another,  but  as  if  it  had 


also  been  based  upon  an  allegation  that  somebody 
not  being  the  petitioner  was  the  true  inventor  of 
the  invention.  That  case  was  not  made  by  the 
petition  when  it  was  first  presented  hj  Mr. 
Kimber;  it  was  not  made  by  the  petition  as 
amended  when  Avery's  name  was  joined ;  and  I 
think  that  case  was  intentionally  not  made.  If 
it  had  been  made,  the  relief  which  alone  is 
granted  where  a  patent  is  revoked  on  the  ground 
of  fraud  would  not  be  open  to  the  petitioner; 
that  is  to  say,  although  he  might  have  succeeded 
in  such  a  case,  had  he  made  it,  in  setting  aside 
the  patent,  he  could  not  have  obtained  a  fresh 
patent  for  himself,  because,  in  order  to  do  that, 
ne  must  prove  fraud,  and  prove  it  within  the 
meaning  of  the  statute.  Therefore  I  ag^ee 
entirely  with  what  Cotton,  L.J.  and  Stirling,  J. 
have  said,  that  this  petition  was  deliberately 
based  on  and  confined  to  the  allegation  that  there 
had  been  »  fraud  on  the  rights  of  Avery.  There 
was  no  fraud  at  all  upon  Avery's  rights.  But 
are  we  now  to  allow  the  petitioner  to  change  his 
ground,  and  to  amend  his  petition  so  as  to  bring 
it  within  clause  d  of  sub-sect.  4  of  sect.  26,  and 
to  ask  that  therefore  a  declaration  fhould  be 
made  that  be  is  the  true  inventor  P  It  seems  to 
me  that  we  should  be  doing  no  real  good  to  the 
parties,  and  saving  no  expense,  if  we  were  to 
allow  such  an  amendment  at  the  present  moment. 
Mr.  Graham  Hastings'  client  would,  for  anything 
I  know,  desire  to  stand  aloof  altogether  from 
such  a  petition,  and  not  appear  to  it  or  not  resist  it 
in  the  first  instance.  We  should  therefore  be 
only  able  to  allow  the  petitioner  to  make  such 
an  amendment,  if  we  did  allow  it,  on  his  paying 
all  the  expenses  which  have  been  incurred  by  the 
other  side  -,  and,  on  the  other  hand,  if  Mr. 
Graham  Hastings'  client  did  wish  to  oppose 
such  a  petition,  ne  would  like  naturally  to  re- 
mould his  affidavits,  or  to  file  affidavits  with 
reference  to  the  earlv  correspondence  between 
Lindsi^  and  Avery,  which  we  have  not  got  before 
us,  and,  indeed,  to  make  an  entirely  new  case. 
Therefore,  we  could  only  allow  such  a  burden 
to  be  imposed  upon  Mr.  Graham  Hastings' 
client  on  condition  of  the  prior  payment  of  all 
the  costs  thrown  away  by  the  petitioner  in 
framing  his  case  under  sub-sect,  e,  and  not  under 
sub-sect.  d.  Now,  it  seems  to  me  that  no  addi- 
tional costs  can  be  incurred  by  our  refusing 
leave  to  amend.  The  petitioner,  if  so  advised — I 
do  not  encourage  the  presentation  of  it  in  any 
way — may  present  a  fresh  petition,  and,  as  Mr. 
Graham  Hastings  consents  that  all  the  affidavits 
may  be  used  again,  subject  to  just  exceptions 
and  subject  to  the  right  of  cross-examination,  the 
petitioner  would,  so  far  as  the  costs  are  concerned, 
be  in  no  worse  position  than  if  we  allowed  the 
amendment,  whereas  I  think  that  a  petition 
properly  framed  would  give  the  parties  not  only 
an  opportunity  of  considering  their  position,  but 
prevent  the  embarrassment  and  the  entangle- 
ment of  such  a  case  as  would  then  be  made  with 
the  case  as  made  under  the  present  petition.  I 
think,  therefore,  that  we  are  acting  in  no  way 
contrary  to  the  usual  course  of  the  court  in 
being  extremely  indulgent,  upon  proper  terms, 
in  the  direction  of  allowing  amendments,  if  we 
refuse  it  in  the  present  case,  giving  the  petitioner, 
if  he  chooses  to  reconsider  his  case  and  to  framo 
a  new  one,  the  advantage  which  would  be  given 
to  him. 
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Tkt,  L.J. — ^I  am  •ntirely  of  the  Min«  opinion. 
One  of  the  persons  who,  by  the  statute  of  1883,  is 
permitted  to  present  snch  a  petition  as  the  jpreaent 
18  a  person  alleging  that  the  patent  was  obtained 
in  fraud  of  his  rignta.  In  my  view,  that  means 
allM^ng  that  the  patent  was  obtained  in  derogation 
of  toe  rights  of  the  petitioner  and  by  fraud ;  and  the 
potftioner  himself  took  that  view  of  the  meaning 
of  tlie  statute,  because  his  petition  contains  this 
allegation :  "  Instead  of  obtaining  letters  patent 
for  and  on  behalf  of  your  petitioner  Avery,  on  a 
«ommanication  from  abroad,  Weeks  conspired 
irith  Lindxay  to  wrongfully  and  by  fraud  obtain 
fnaa  the  Crown  the  grant  of  letters  patent."  I 
think,  therefore,  that  the  case  which  the  pefci> 
tioner  came  here  to  try  was,  as  the  statute 
required  it  to  be,  a  case  of  fraud  against  th« 
respondent  Lindsay.  I  desire  to  state,  in  the 
broadest  terms,  that,  in  my  judgment,  no  fraud 
whatever  has  been  shown  tohave  oeen  committed 
by  him.  As  far  as  I  can  see,  his  conduct 
throughont  has  been  that  of  a  perfectly  honest 
man.  The  deed  or  agreement  of  the  3lBt  Oct. 
1^5,  the  terms  in  which  the  prospectuses  were 
Settled,  the  terms  in  which  the  oorrespondenoe 
Was  carried  on  on  both  sides,  convince  me  that 
the  respondent  never  intended  for  one  moment 
to  set  up  any  claim  inconsistent  with  that  of 
Avery,  and  I  can  see  no  ground  whatever  for 
supposing  that  he  desired  to  avail  himself  of  the 
technical  right  arising  from  the  form  in  which 
the  letters  patent  were  applied  for.  The  only 
point  which  occurred  to  me  at  all  during  the 
course  of  the  discussion  was  this:  It  was  said'that 
Lindsay  had  set  up  the  fact  that  he  had  invented 
a  portion  of  the  subject-matter  of  the  letters 
patent  as  a  ground  for  claiming  the  invention  as 
his  own  property.  That  suggestion  appears  to 
me  to  be  entirely  unfounded,  and  the  only  way  in 
which  the  respondent  referred  to  that  fact  was 
to  explain  the  advice  which  he  had  given  to  him 
by  the  patent  agent.  It  appears  to  me  that  there 
was  no  fraud  whatever  on  the  part  of  the  res- 
pondent. Then,  it  has  been  suggested  to  us  that 
we  ought  to  allow  an  amendment,  and  that  we 
ought  to  allow  the  petitioner  to  suggest  that  he  is 
the  true  inventor  of  the  invention  intended  to  be 
claimed  by  the  patent.  I  confess  I  do  not  know, 
after  listening  to  the  argument  of  the  learned 
counsel  for  the  appellant,  who,  according  to  their 
contention,  is  the  first  and  true  inventor.  It 
appears  to  me  that  one  of  the  learned  counsel 
suggested  that,  in  view  of  the  law,  Avery  was  the 
first  and  true  inventor,  and  that  the  other  learned 
counsel  suggested  that  Weeks  was  the  first  and 
true  inventor ;  but  certain  it  is  to  my  mind  that 
the  point  was  never  intended  to  be  and  is  not 
raised  by  the  petition.  It  was  only  raised  at  the 
last  moment  in  the  hope  of  saving  costs. 
Stirling,  J.  has  given  the  appellants  the  full 
measure  of  what  they  were  entitled  to,  and  we 
have,  without  opposition  on  the  part  of  the  res- 
pondents, allowed  a  further  petition  to  be  pre- 
sented on  that  ground  if  the  petitioner  is  so 
advised.  I  do  not  encourage  the  presentation  of 
any  such  petition.  I  do  not  desire  to  express  an 
opinion  as  to  whether  there  has  been  any  mistake, 
or  as  to  whether  the  patent  is  or  is  not  a  good 
one.  I  think  both  , those  questions  deserve  full 
consideration  before  the  petitioner  takes  further 
proceedings.  Appeal  di»missed,  with  costs. 

Solicitors:  Edmund  Kii»ber :  Neiah  and  Howell. 


Wednesday,  Mof/  4. 

(Before  Cottok,  Lixdlet,  and  Bowkk,  L.JJ.) 

Gcr  V.  Chttkchili..  (a) 

SolieUor  —  Costs  —  Lien  —  Fropertu  recovered  — 
SolicUora  A<A  1860  (23  4"  24  YkL  c.  127),  s.  28. 

An  action  teas  diimiesed  toith  eoets,  tohieh  wen 
tasted  at  29821  OTtd  paid.  On  appecd  this  deeitiim 
was  reversed,  and  the  defendant  teas  ordered  to 
refund  the  2982.,  and  to  pay  the  easts  of  ihe 
appeal,  which  teere  taved  at  1&51.  The  plaintif 
than  became  banJcn^t. 

Held,  that  the  2982.  vaaa  property  reeooered  for  ik» 
plaintiff  fty  ike  exertion  of  the  solicitors,  viikim 
the  taeaning  of  sect.  28  qf  23  4-  24  Vict.  e.  187; 
that  tks  sMeitors  tvere  entitled  to  be  paid  outt  ^ 
that  «t(m  t&«  differenee  between  16&i.,  the  porhf 
and  party  costs  of  the  appeal,  and  their  tami 
eotfa  as  between  solicitor  and  dient ;  that  ovt  ^ 
the  residue  the  costs  of  this  appUaation  mi—t  l« 
paid,  and  the  idtimate  balanee  paid  to  ike  ofiaial 
receiver. 

On  the  28th  July  1886  this  action  was  beard  hy 
Stirling,  J.  and  dismissed  with  costs,  withoot 
prejudice  to  any  other  action  with  regard  to  the- 
same  subject-matter.  The  defendants*  taxed 
costs  amounted  to  2982.  7«.  Id.,  and  were  paid  in 
Jan.  1887, 

The  plaintiffs  appealed  from  the  judgment  of 
Stirling,  J.,  and  on  the  15th  March  1887  the  Court 
of  Appeal  discharged  this  order  and  ordered  the- 
defendants  to  repay  to  the  plaintiffs  the  2982. 7s.  1«2., 
together  with  the  costs  of  the  appeal.  Liberty 
was  also  g^ven  to  the  plaintiffs  to  amend  their 
statement  of  claim,  and  to  the  defendants  to- 
amend  their  defence,  and  it  was  ordered  that  the 
action  should  be  proceeded  with  on  the  amended 
pleadings. 

The  plaintiffs'  taxed  costs  of  the  appeal,  as 
between  party  and  party,  amounted  to  1652.  18». 
Between  the  trial  of  the  action  and  the  hearing 
of  the  appeal  the  plaintiffs  presented  petitions  in 
bankruptcy,  and  a  receiving  order  was  made 
against  them.  Ko  trustee  had  been  appointed, 
but  the  official  receiver  represented  their  estates. 

The  solicitors  for  the  plaintiffs  now  moved  for 
an  order  declaring  that  they  were  entitled  to  a 
lien  upon  the  2982.  72.  Id.  for  extra  costs,  and 
upon  the  1652. 18s.  for  their  taxed  costs  as  solicitors 
of  the  plaintiffs  of  or  in  reference  to  the  appeal. 
The  extra  costs  of  the  appeal  as  between  solicitor 
and  client  were  about  1592.,  but  they  had  not 
been  taxed. 

L.  E.  Pyke  for  the  applicants. — The  lien  claimed 
is  similar  to  that  held  to  exist  in  Ex  parte  Cleland 
(17  L.  T.  Bep.  N.  S.  187 ;  L.  Rep.  2  Ch.  App.  808). 
Irrespective  of  the  Solicitors  Act  1860,  a  solicitor 
had  a  lien  on  money  recovered  by  his  exertions, 
the  object  of  that  Act  beiug  to  extend  hin  right 
to  real  estate.  When  this  sum  of  2982.  was  ordered 
to  be  paid  to  the  defendants  the  plaintiffs  lost  that 
sum.  On  appeal  this  court  ordered  it  to  be 
repaid,  and  therefore  it  is  a  sum  recovered  by  the 
exertions  of  the  solicitor.  He  is  therefore  entitled 
to  a  declaration  that  he  has  a  charge  on  the  2982. 
for  the  difference  between  the  plaintiffs'  costs,  as 
between  party  and  party,  and  their  costs  as 
between  solicitor  and  client.  He  referred  to 
Baton  V.  BolUmd,  i  lly.  &  Cr.  354; 
Cam  T.  Adamg,  5  L.  J.  N.  S.  252,  K.  B. ; 


(a)  Reported  by  W.  O.  BL1&,  Esq.,  Barriater-*t-I>aw. 
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■     Haymet  ▼.  Cooper,  10  L.  T.  Bep.  K.  S.  87 ;  S3  Beav. 
481; 
Oreer  y.  Toang,  49  L.  T.Bep.  N.  S.  224:  24  Ch.  Dir. 
545. 

lluir  Madeenzie  for  the  ofScial  receiver. — ^This 
■was  not  money  recovered  or  preserved  in  the 
action.  It  was  paid  to  the  defendants  and  then 
simply  handed  back  again;  therefore  the  plain- 
tiCEsare, as  regards  this  money,  ia  the  same  position 
aa  they  were  before  they  commenced  the  action. 
The  object  of  the  action  was  not  the  recovery  of 
this  fond,  and  the  applicants  have  therefore  no 
lien  on  it.  The  claim  of  the  applicants  to  the 
1682. 18«.  is  not  disputed. 

Buckley,  Q.C.  for  the  defendants. 

Cotton,  L.J. — This  casfe  involves  two  qnestions 
—first  as  to  the  165Z,  18«.  About  that  there  is 
no  difiScnlty ;  the  sum  must  be  paid  to  the  appli- 
<iaatR.  The  other  question  relates  to  a  lien  on  a 
sum  which  had  been  ordered  by  the  court  below 
to  be  paid  by  the  plaintiffs  to  the  defendants,  but 
was  ordered  by  this  court  to  be  repaid.  The 
'Question  is  a  novel  one,  but  I  think  that  it  is 
governed  by  the  principle  thai  a  solicitor  has  a 
fien  on  what  is  recovered  in  an  action,  although 
the  recovery  of  this  sum  was  not  the  direct 
result  of  the  action.  This  court  ordered  the 
refunding  of  a  sum  which  had  been  paid  nnder 
an  order  of  the  court  below,  and  T  think  that 
this  was  a  sufficient  recovery,  though  it  was  not 
the  general  result  of  the  suit.  The  lien  of  the 
•solicitor  is  grounded  on  the  principle  that  it  is 
not  just  that  the  client  should  get  tne  benefit  of 
-the  solicitor's  labour  without  paying  for  it.  Here 
the  ofiBcial  receiver  wishes  to  get  the  benefit  of 
the  solicitor's  exertions  by  which  the  298Z.  7e.  Id. 
has  been  recovered  without  pajdng  for  them. 
The  solicitors  are  entitled  not  only  to  receive  the 
1652.  18«.,  the  plaintiffs'  costs  of  the  appeal  as 
between  party  and  party,  but  also  to  receive  out 
of  the  2981.  7$.  Id.  the  difference  between 
165Z.  18«.  and  the  plaintiffs'  costs  of  the  appeal 
taxed  as  between  solicitor  and  client.  The  costs 
of  the  applicants,  and  of  the  defendants  of  this 
application  will  also  be  paid  out  of  the  2982.  7s.  Id., 
«nd  the  surplus  wiU  be  paid  to  the  official 
receiver. 

LiNDLEY,  L.J. — ^I  quite  agree,  and  have  nothing 
to  add.' 

BowBK,  L.J. — ^I  am  of  the  same  opinion.  The 
-2982.  7«.  Id.  is  the  fruit  of  the  exertions  of  the 
^plicantfi. 

Solicitors  for  the  applicants,  Irvine  and  Hodges. 

Solicitor  for  the  official  receiver,  W.  W. 
Aldridge. 

Solicitors  for  the  defendants,  Hoilams,  Son,  and 
Coward. 


May  4  and  5. 

(Before  Cotton,  Lindlet,  and  Bowen,  L.JJ.) 

JZe  Lancashibe  Cotton  Spinning  Comfant;  Ex 

forte  Cabnellet.  (a) 

APPEAL  FHOM  THE  CHANCERT  DIVISION. 

Company — Winding-up  —  Mortgage  —  Attornment 
dause — Liquidator  in  posseision — Rent  accrued 
after  winding-up  —  Dutrets  —  Companies  Act 
1862  (25  #•  26  Viet.  c.  89),  m.  87, 163. 

A    limited    company    mortgaged    eertain  miU$, 

(«)  Beported  by  W.  0.  Bna,  Eaq.,  BMTlita>«vI«w. 


machinery,  and  fixtures  belonging  to  it  to  secure 
22,0002.,  the  mortgage  containing  a  dause  hy 
which  the  company  attorned  tenants  to  tha 
mortgagee  at  an  annual  rent  of  15952. 

TJie  C'Ompany  was  ordered  to  he  wound-up,  hut  the 
official  liquidator  remained  in  possession  of 
the  m.ills  for  more  than  a  year,  in  order  to  sell 
them  if  possible  as  a  going  concern,  paying  the 
e^epenses  of  keeping  up  the  premises  and 
machinery,  but  without  actually  working  the 
m,ills. 

The  mortgagees  acquiesced  in  this  arrangement, 
believifig  it  to  he  for  the  benefit  of  aM  parties. 

Meld  (affirming  the  decision  of  North,  J.), 
tluit,  the  mortgagees  ought  Aot  to  have  leave 
to  distrain  for  a  year's  rent  aeerued  since  the 
winding-up  order,  at  ihe  evidence  showed  that 
tJie  occupation  of  the  liquidator  was  for  the 
benefit  of  the,  mortgagees  as  well  as  of  the 
company. 

Be  Ezhall  Coal  Mining  Company  (11  L.  T.  Bep. 
N.  S.  526;  4  Be  G.  J.  ^  8.  377)  disapproved, 
hut  followed. 

In  order  to  obtain  leave  under  sect.  87  of  the  Com- 
panies Act  1862  to  distrain  for  rent  on  the  goods 
of  a  company  which  is  being  wound-up,  alandlord 
.  must  slww  that  there  are  special  cvrcumistancet 
which  render  it  inequitable  that  sect.  163  of  that 
Act  should  he  enforced  against  him;  or  that  under 
tlte  eircujnstdnces  ihe  rent  ought  to  be  treated  as 
a  part  of  ihe  costs  of  tlie  winding-up. 

A  mortgagee  with  an  attornment  clause  applying 
for  leave  to  distrain  is  not  in  as  favourable 
a  position  as  a  landlord. 

Br  an  indenture,  dated  the  28th  Oct.  1878, 
between  the  Lancashire  Cotton  Spinning  Com- 
pany Limitod,  and  R.  Whittaker,  the  company 
conveyed  certain  cotton  mills  at  Boyton,  in  the 
county  of  Lancashire,  and  the  warehouses  and 
buildings  held  therewith,  to  B.  Whittaker  in 
fee  simple,  and  assigned  to  him  the  machinery 
and  fixtures  therein  by  way  of  mortgage  for 
securing  the  repayment  of  22,0002.  with  interest 
thereon  at  6  per  cent. 

The  mortgage  contained  a  clause  in  the  nsnal 
form  by  which  the  company  attorned  tenants  from 
year  to  year  of  R.  Whittaker,  his  heirs,  execa* 
tors,  adm'inistrators,  and  assigns,  of  the  heredita- 
ments and  premises  thereby  granted  and  assigned, 
at  the  yearly  rent  of  159521,  payable  half-yearly, 
on  the  30th  June  and  the  31st  Dec.  in  each 
year,  with  full  power  to  him  or  them  to  distrain 
upon  the  chattels  found  upon  the  premises  if  the 
said  yearly  rent  should  bo  in  arrear,  and  to  enter 
upon  and  take  possession  of  the  hereditaments 
and  premises,  and  to  determine  the  tenancy 
created  by  the  aforesaid  attornment. 

By  an  indenture,  dated  the  18th  Nov.  1878, 
Whittaker  transferred  this  mortgage  to  J.  Clegg. 
The  principal  sum  of  22,0002.  was  subseqnentfy 
reduced  by  certain  payments  to  17,0002. 

J.  Clegg  died  on  the  23rd  June  1885,  having  by 
his  will  appointed  the  appellants  (W.  Carnelley, 
John  Clegg,  Fanny  Clegg,  Joseph  Clegg,  and 
James  Wud  Clegg)  his  executors. 

In  Nov.  1886  an  order  was  made  for  the 
winding-up  of  the  company,  and  an  official  liqui- 
dator was  appointed.  At  that  time  six  months' 
interest  was  due  on  the  mortgage,  and  rent  for 
another  year  had  become  due  since  the  commence- 
meat  of  the  winding-u^.^^^^^  ^^  (^OOg  Ic 
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The  official  liqaidator  being  desirous  of  selling 
the  mills  and  machinery  as  a  ^oing  concern  baa 
kept  them  in  repair  and  working  order. 

An  attempt  was  made  to  form  a  new  company 
for  the  purpose  of  purchasing  the  property  oi  the 
old  commny  at  a  price  which  would  oe  sufficient 
to  pay  on  the  first  and  second  mortgagee,  and  all 
expenses  incidental  to  the  winding-up. 

John  Clegg,'  one  of  the  appellants,  was  a  share- 
holder in  his  own  right  in  tne  old  company,  and 
was  also  a  member  of  the  provisional  board  of 
the  intended  new  company.  The  other  appellants 
held  shares  in  the  old  company  as  representa- 
tives of  Joseph  Clegg.  The  company,  nowever, 
was  never  floated. 

On  the '2nd  March  1887  the  liquidator  gave 
notice  to  the  mortgagees  that  he  intended  to 
remove  and  dispose  of  the  movable  machinery 
and  effects  from  the  mill  after  fourteen  days, 
unless  the  appellants  should  distrain  in  the  mean- 
time. They  (then  took  out  a  summons  for  leave 
to  exercise  the  power  of  distress  given  to  them 
by  the  attornment  clause  in  the  mortgage  for  the 
amount  of  the  interest  accrued  due  since  the  date 
of  the  winding-up. 

In  support  of  this  application  the  appellants 
stated  in  their  affidavit  that  they  had  abstained 
from  seeking  to  enforce  the  powers  and  remedies 
given  by  the  mortgage  security  in  the  hope 
and  expectation  that  by  the  sale  of  the  premises 
as  A  going  concern  the  liquidator  would  be  able 
to  realise  a  substantial  surplus  for  the  unsecured 
creditors  of  the  company. 

The  liquidator  alleged  in  his  affidavit  that  he 
had  retained  possession  of  the  premises  more  for 
the  benefit  of  the  appellants,  the  mortgagees, 
than  of  the  creditors ;  that  he  had  paid  the 
expenses  of  keeping  the  premises  in  repair  and 
the  machinery  in  working  order,  and  also  the 
rates  and  insurance,  hoping  to  sell  them  as  agoing 
concern,  though  the  mills  had  not  been  actually 
worked;  and  that  the  appellants  bad  never 
applied  to  him  to  pay  the  interest  due  to  them,  or 
threatened  to  distrain  for  it. 

The  summons  was  heard  by  North,  J.  at 
chambers,  who  held  that  the  occupation  by  the 
liquidator  was  for  the  joint  benefit  of  the  com- 
pany and  mortgagees,  and  therefore  the  mort- 
gagees  ought  not  to  have  liberty  to  distrain,  and 
e  therefore  refused  the  application. 

The  mortgagees  appealed. 

H.  B.  Buckley,  Q.C.  and  Beale  for  the  appel- 
lants.— It  is  clear  that  as  between  a  company  and 
its  landlord,  the  latter  can  only  prove  for  rent 
accrued  before  the  winding-up.  But  where  the 
company  has  retained  possession  of  the  premises 
for  its  own  purposes,  the  subsequent  rent  ought 
to  be  paid  lu  lull,  and  the  court  will  in  exercise 
of  the  power  given  by  sect.  87  of  the  Companies 
Act  1862,  give  the  landlord  leave  to  distrain  to 
enforce  payment  of  such  rent,  notwithstanding 
the  provisions  of  sect.  163 : 

Be  The  ExhaU  Coal  Mining  Company,  11  L.  T.  Bep. 
N.  S.  526  ;  4  De  O.  J.  A  S.  877. 

A  mortgagee  is  not  in  the  same  position  as  a 
landlord,  for  the  former  is  a  secured  creditor. 
The  mortgagee  bargained  for  the  right  of  distress 
as  a  part  of  his  security,  and  the  court  will  not 
deprive  him  of  it.  A  mortgagee  is  in  a  better 
position  than  a  landlord.  North,  J.  considered 
that  the  occupation  in  this  case  had  been  for  the 


joint  benefit  of  the  estate  and  the  mortgagees* 
and  that  Be  Bridgwater  Engineering  Company 
(12  Ch.  Div.  181)  governed  the  case.  "But 
the  evidence  shown  that  the  liquidator  retained 
poRHession  hoping  that  a  new  compary  wonld 
be  formed  which  would  take  over  the  property 
of  the  old  at  a  price  which,  after  satisfying 
the  mortgagees,  would  leave  something  for  the 
other  creditors.  The  mortgagees  would  not  ask 
for  possession,  as  they  would  burden  themselves 
with  the  responsibilities  and  liabilities  of  mort- 
gagees in  possession.  The  liouidator  could  have 
surrendered  his  tenancy  under  the  attornment 
clause,  as  any  other  tenancy  can  be  surrendered. 
They  also  referred  to 

Be  Oat  Pitt  Colliery  Company  Limited,  47  L.  T. 
Bep.  N.  S.  7 ;  21  Ch.  Div.  322 ; 

Be  The  Progrei*  Aituranee  Company,  22  L.  T.  Bep. 
N.  8.  707;  L.  Bep.  9  Eq.  870; 

Be  North  Torluhire  Iron  Company,  38  L.  T.  Bap. 
N.  8. 14S:  7Ch.  Div.  661; 

Be  Brovm ;  Bayley  v.  Dixon,  45  L.  T.  Bep.  N.  8. 
847;  18  Ch.  Div.  649; 

Be  iMndy  Oranite  Company,  24  L.  T.  Bep.  N.  S.  922 ; 
L.  Bep.  6  Ch.  App.  462. 

Napier  Higgine,  Q.C.  and  Chadwyek  Healey  for 
the  liquidator. — In  order  to  get  leave  under  sect. 
87  of  the  Companies  Act  1862  to  distrain  and  so 
escape  the  provisions  of  sect.  163,  the  landlord 
must  show  that  it  wonld  be  inequitable  for  the 
liquidator  not  to  pay  the  rent  after  having 
retained  the  property.  If  the  argument  of  the 
appellants  was  correct,  every  company  might  con- 
tract itself  out  of  the  provisions  of  sect.  163.  If 
it  were  an  ordinary  case  of  landlord  and  tenant, 
no  such  leave  should  be  given,  but  a  mortgagee 
with  a  power  of  distress  is  not  in  such  a  good 
position  as  a  landlord.  The  liquidator  could  not 
give  up  possession  like  any  other  tenant,  as  he 
conld  not  get  rid  of  the  contract  altogether.  The 
mortgagee  would  not  give  up  the  mortgt^e,  and 
the  contract  remains ;  the  attornment  clause  cannot 
be  struck  out.  A  company  which  is  being  wound- 
up cannot  be  called  on  to  pay  interest  in  full, 
until  the  principal  is  repaid.  They,  in  addition, 
referred  to 

Ex  parte  Voitey,  i7  L.  T.  Bep.K.  S.  862;  21  Ch. 

Div.  442: 
Ex  parte  Willianu,  S7  L.  T.  Bep.  N.  8.  764 ;  7  Ch. 

Div.  188 ; 
Be  The  Oreat  Ship  Company,  iDe  Q.  J.  A  3.  63. 
Buckley,  Q.C.  in  reply. 

Cotton,  L,J. — This  is  an  application  by  way  of 
appeal  for  liberty  for  the  mortgagees,  who  liave 
an  attornment  clause,  and  claim  to  have  the  right 
of  the  landlord,  to  distrain  unless  the  liquidators 
pay  them  the  rent  which  has  accrued  since  the 
commencement  of  the  winding-up.  The  applica- 
tion is  very  properly  limited  to  tha*.  Now  sect. 
163  of  the  Act  of  1862,  if  it  stood  by  itself,  and  I 
may  also  say,  in  the  absence  of  decisions,  would 
have  been  conclusive  against  the  application, 
because  that  section,  as  I  understana,  is  clear. 
It  is,  "  Where  any  company  is  being  wound  up  by 
the  court,  or  subject  to  the  supervision  of  the 
court,  any  attachment,  sequestration,  distress,  or 
execution,  put  in  force  against  the  estate  or  effects 
of  the  company  after  the  commencement  of  the 
winding-up,  shall  be  void  to  all  intents."  That 
seems  a  very  clear  section,  and  that  is  the  great 
difficulty,  notwithstanding  another  section,  and 
decisions  upon  it,  in  the  way  of  the  applicants. 
But  it  has  been  decided  that  that  must  be  read  sab- 
Digitized  by  VjOOQ 


Peo.  10,  1887.] 


THE  LAW  TIMES. 


[Vol.  Lvn.,  N.  S.-51S 


Ct.  ovApp.]      Be  Lahcashikb  Cottoh  SpniinNa  Coufant;  Est  parte  Cakhelley.      [Ct.'ofAfp. 


ject  to  the  provisions  of  sect.  87,  which  says  that, 
"When  an  order  has  been  made  for  winding- 
up  a  company  under  this  Act,  no  suit,  action,  or 
other  proceeding  shall  be  proceeded  with,  or  com- 
menced against,  the  company,  except  with  the 
leave  of  the  court,  and  subject  to  snch  terms  as 
the  court  may  impose."  Undoubtedly  Turner,  L.J. 
in  Be  Exhall  Coal  Mining  Company  said  that  you 
mast  read  these  two  together,  notwithstanding 
the  precise  words  of  sect.  163,  and  that  the  court 
has  power  to  authorise  a  distress  which  must 
come  within  the  word  "  proceeding  "  in  sect.  87, 
and  that  sect.  163  must  be  read  with  that  excep- 
tion and  with  that  power.  To  my  mind  it  is 
donbtfnl  whether,  having  regard  to  the  express 
words  of  sect.  163,  which  says,  "  That  any  distress 
shall  be  void,"  it  was  right  to  say  that  sect.  87 
included  distress  in  the  "  proceedings  "  which  the 
court  might  allow.  There  are  other  proceedings 
in  the  nature  of  actions  and  modes  of  enforcing 
claims  against  the  company  which  undoubtedly 
would  satisfy  sect.  87,  without  including  in  the 
word  "  proceeding"  a  distress,  which  is  specific, 
and  in  terms  dealt  with  nnder  sect.  163.  But  it 
would  be  wrong  for  ns  to  depart  from  the  decisions 
which  have  followed  that  judgment  of  Turner, 
L.J.  in  Be  Exhall  Coal  Mining  Company  as 
long  ago  as  1864,  and  following  those  decisions 
we  nave  to  consider  what  is  the  rule  which 
has  been  laid  down  not  inconsistent  with 
those  cases  P  It  is  this,  that  it  lies  upon  the 
landlord  who  applies  to  put  in  a  distress  to  show 
that  there  are  circumstances  which  justify  the 
court  in  depriving  the  company  and  the  creditors 
of  the  company  of  the  benefit  of  the  express  pro- 
vision of  sect.  163.  The  question,  therefore,  is 
whether  that  has  been  done  in  the  present  case. 
It  is  unfortunate  perhaps  that  a  good  many  of  the 
cases  on  these  two  sections,  and  on  applications 
like  this,  have  not  dealt  with  the  matter  as 
directly  as  probablv  they  might  have  done.  In 
one  authority  which  has  been  referred  to,  Be 
Lundy^  Granite  Company,  the  question  really  did 
not  arise,  and  it  was  only  some  general  observa- 
tions of  James,  L.J.  which,  with  all  respect,  were 
not  applicable  to  the  case  before  him,  which  are 
relied  on  as  laying  down  what  the  doctrine  is. 
We  have  bad  cases  where  retaining  possession  as 
against  the  landlord  was  for  the  benefit  of  the 
company,  and  in  these  cases  the  court  has  allowed 
the  landlord  to  exercise  his  right  of  distress. 
Then  there  have  been  cases  where  it  has  been  for 
the  joint  benefit,  and  there  it  has  been  said  that 
the  landlord  cannot,  under  those  oircnmstances, 
exercise  his  right  of  distress.  There  ard  other 
cases  probably  where  it  has  been  held  that  the 
working  or  the  possession  being  beneficial  for  the 
winding-up  of  the  company,  the  rent  has  been 
considered  as  part  of  the  expenses  oi  winding-up. 
What  principle  are  we  to  say  underlies  these  cases  P 
In  my  opinion,  the  landlord  coming  to  ask  the 
conrt  to  exercise  the  power  which  by  decisions 
has  been  given  by  sect.  87,  must  show  one  of  two 
things,  either  thnt  it  is  inequitable  for  the  com- 
pany or  its  liquidatov  to  insist  on  sect.  163, 
that  there  is  some  special  equity  which  entitles 
the  landlord  to  ask  the  court  to  relieve  him 
of  the  burden  of  sect.  163,  or  that  it  is  a 
case  where  the  conrt  will  allow  distress  to  be 
put  in  so  as  to  recover  that  rent  which  ought 
to  be  paid  aa  one  of  the  expenses  of  winding- 
up.    But  the  matter  must  be  Drought  within  one 


or  the  other  of  those  heads  in  order  to  justify  the 
conrt  in  disregarding  the  express  provisions  of 
sect.  163,  which  in  terms  are  clear.  Xow,  what  is 
there  here  P  The  judge  below  decided  t.his  case 
on  the  ground  that  what  had  been  done  had. been 
done  for  the  joint  benefit  of  the  company  and  the 
mortgagee.  I,  in  no  way,  diSer  from  him,  and  1 
think  probably  he  was  right  in  coming  to  that 
conclusion.  It  is  very  true  that  the  liquidator 
delayed  selling  in  order  to  get  a  better  price, 
and  in  the  hope  that  he  would  get  something  after 
paving  the  mortgagees.  That  looks  as  if  the 
delay  in  selling  was  for  the  benefit,  not  of  the 
mortgagees  in  any  way  coming  here  as  landlords, 
but  for  the  benefit  of  the  company.  But  we  must 
remember  what  the  position  of  the  mortgagees 
was.  They  were  executors  and  were  very  largely 
interested  in  this  company,  one  of  them  in  his 
own  right  and  the  others  in  consequence  of  shares 
which  had  belonged  to  the  testator.  They  were 
anxious  to  get  np  a  new  company,  and  one  of  the 
objects  of  postponing  the  sale  was  to  do  what  was 
necessary  in  order  to  start  a  new  company  in 
which  one  of  the  executois  was  to  take  a 
very  large  share.  So  that  the  mortgagees  de- 
layed to  exercise  their  power  of  sale  in  order 
to  enable  that  to  take  place  which  was  for  the 
benefit  of  the  company,  as  well  as  of  themselves 
who  were  interested  in  the  company  and  every- 
body else,  creditors  and  so  on.  I  do  not  think  the 
judge  was  wrong  in  the  conclusion  which  he 
arrived  at,  and  it  cannot,  in  my  opinion,  be  con- 
sidered as  in  any  way  inetpitable  for  the  com" 
pany,  on  behalf  of  its  creditors,  to  insist  on  the 
provisions  of  sect.  163 ;  and,  in  my  opinion,  there 
IB  nothing  which  would  justify  us  in  dealing  with 
the  interest  payable  to  the  mortgagee  as  part  of 
the  expense  of  winding-up  this  company,  when 
that  interest  accrued  under  the  circumstances 
to  which  I  have  referred.  I  have  dealt  with  this 
case  as  if  it  was  the  case  of  a  landlord  coming 
here  in  respect  of  rent  due  to  him  for  the  enjoy- 
ment of  the  land  by  the  company,  but  I  cannot 
think  that  the  mortgagee  stands  in  as  good  a 
position  as  a  landlord  would.  If  a  landlord  were 
minded  and  could  take  possession,  he  would  take 
possession  free  to  deal  with  the  propertv  as  he 
might  think  fit;  but  a  mortgagee  woula  stand 
in  a  diSerent  position.  If  he  takes  possession 
he  puts  himself  into  that  very  awkward  position 
of  being  mortgagee  in  possession  subject  to 
accounts,  and  also  with  tlie  liability  of  taking 
charge  of  the  machinery  and  spending  a  con- 
siderable sum  for  the  purpose  of  protecting  it,  or 
if  he  take  possession  and  neglects  that,  that 
would  be  a  very  awkward  matter  to  deal  with  in 
taking  the  accounts.  He  does  not  get  rid  of  his 
liability  to  account,  and  puts  himself  in  a  very 
awkward  position  as  regards  accounting.  1 . 
cannot  think  that  here,  if  the  mortgagees  had  not 
assented  to  what  was  done,  if  there  had  been  this 
delay,  they  would  have  taken  possession,  and  I 
doubt,  though  it  is  not  necessary  in  the  present 
case  to  deciSe  that,  whether  it  would  be  right  to 
allow  rent  to  be  paid,  or  allow  distress  to  be  put 
in  for  rent,  when  the  effect  of  the  payment  of  the 
rent  would  be,  not  to  prevent  the  mortgagee 
taking  possession,  but  to  prevent  him  exercising  an 
entirely  different  rigjht,  namely  the  right  of  selling. 
It  is  not  necessary  in  the  present  esse  to  decide 
that,  but  I  must  express  my  opinion  that  a  mort- 
gagee who  has  this  attornment  clause  and  uks  for 
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liberty  to  distrain  mider  it  does  act  come  in  as 
fayoarable  a  way  as  a  landlord  whose  rif^ht  would 
be  to  take  the  land  and  deal  with  it  as  he  thought 
fit,  whether  he  exercises  his  power  of  taking 
posResaion,  or  if,  when  he  applied  to  the  liqui- 
dator, the  liquidator  had  given  up  to  him  posses- 
sion of  the  land.  In  my  opinion  this  appeal  fails, 
and  must  be  dismissed. 

LiHDLEY,  L.J. — I  am  of  the  same  opinion.  Is 
dealing  with  the  cases  on  this  subject,  which  are 
numerous  and  not  altogether  easy  to  explain  upon 
any  principle  applicable  to  the  whole  of  them,  the 
cardinal  point  is  this,  not  to  lose  sight  of  the  pro- 
visions nor  of  the  object  of  the  Act  of  Parliament. 
The  court  certainly  did,  in  1864,  shortly  after  this 
Act  passed,  put  a  construction  on  sect.  87  which  I 
think  was  a  little  forced.  Notwithstanding 
the  peremptory  words  of  sect.  163  that  no  distress 
or  execution  shall  be  levied  against  the  assets  of 
the  company,  it  held  that  sect.  87  gave  the  court 
»  power  to  allow  such  execution  and  distress  to 
issne.  I  think  that  construction  was  rather  forced ; 
bnt  I  accept  it.  It  has  now  been  followed  so  often 
that  I  accept  the  construction  of  the  two  sections 
which  Turner,  L.J.  was  the  first  to  put  on  them ; 
bnt  although  I  accept  it,  we  must  hUl  back  on 
the  sections  and  see  on  what  grounds  a  person 
who  asks  to  be  allowed  to  issue  a  distress  or 
execution  can  escape  from  the  peremptory  pro- 
vision contained  in  sect.  163.  That  there  are 
circumstances  which  may  entitle  him  to  do  so  is 
conceded,  having  regard  to  the  constmction  which 
has  been  put  on  the  section ;  bnt  the  burden  is 
always  on  him  who  wishes  to  issue  execution  to 
show  why  he  should  be  entitled  to  do  it,  and  I 
think  that  has  not  been  lost  sight  of  in  modem 
cases,  even  if  it  was  a  little  at  first.  17ow,  what 
are  the  grounds  on  which  these  mortgagees  rely  for 
liberty  to  do  that  which  is  forbidden  P  Have  they 
been  induced  to  do  anything  by  the  liquidator 
which  renders  it  inequitable  for  the  company 
throueh  him  to  protect  themselves  or  to  protect 
the  creditors,  it  being  a  creditor's  question  more 
than  a  shareholder's  question,  against  the  applica- 
tion of  sect.  163 ."  Has  anything  happened  which 
renders  it  unjust  to  give  eSect  to  that  section  P  If 
there  is,  I  conceive  upon  authority  and  upon 
principle  that  that  section  would  not  apply.  I 
cannot  see  anything  here  which  approaches  such 
a  case  as  that.  I  cannot  say  that  the  mortgagees 
here  have  been  induced  by  anything  said  or  done 
or  omitted  to  be  done  by  the  liquidator  to  alter 
their  rights.  What  he  has  done  is  this  :  It  is  said 
by  Mr.  Buckley  that  the  liquidator  has  bought 
delay  and  must  pay  for  it.  But  I  am  satisfied 
from  the  evidence  that  the  mortgagees  waited  as 
much  for  their  own  benefit  as  for  the  benefit  of 
the  liquidator.  They  were  interested  in  getting 
up  this  new  company,  and  it  was  for  their  advan- 
tage that  the  liquidator  should  do  his  best  and 
have  reasonable  time  to  do  it ;  and  I  cannot  think, 
under  these  circumstances,  there  is  the  slightest 
f^round  for  saying  there  has  been  anything  which 
renders  it  nnjnst  on  the  part  of  the  company  to 
Bet  up  sect.  163.  The  only  other  ground  which 
the  mortgagees  could  suggest  was,  that  this 
rent  ought  to  be  paid  as  part  of  the  cost 
of  the  winding-up.  That  is  another  ground 
altogether.  If  the  liquidator,  on  behalf  of  the 
company,  continues  to  carry  on  the  business  of  the 
company,  all  costs,  charges,  and  expenses  properly 
incniTed  most  be  paid,  notwithstanding  sect.  163, 


which  really  has  nothing  to  do  with  a  question  of 
that  kind.  But  I  do  not  think  this  case  is  brought 
within  that  principle,  for  the  reasons  given  by 
Cotton,  L.J.  It  appears  to  me  that  the  whole  of  the 
delay  has  been  quite  as  much  in  the  interests  of 
the  mortgagees  as  in  the  interests  of  the  com- 
pany. I  think  the  decision  of  North,  J.  was 
right,  and  that  the  appeal  must  be  dismissed  with 
costs. 

BowsN,  L.  J. — I  am  of  the  same  opinion.  The 
difficulty  seems  to  arise  very  much  from  the  con- 
struction that  was  put  twenty-three  years  ago 
upon  sect.  87.  Sect.  163  is  precise,  that  any 
distress  put  in  shall  be  void.  Sect.  87,  which  is 
a  distinct  section,  says  that  "  no  suit,  action,  or 
other  proceedings  shall  be  proceeded  with  or 
commenced  against  the  company,  except  with  th» 
leave  of  the  court  and  subject  to  such  terms  as 
the  court  may  impose."  Now,  if  it  stood  alone, 
apart  from  decisions,  I  should  have  the  greatest 
possible  difficulty  in  seeing  how  a  distress  could 
oe  a  proceeding  under  sect.  87.  The  language 
would  lead  one  to  a  different  conclusion,  and  the 
tact  that  distress  is  forbidden  by  sect.  163  wonld 
drive  one  still  further.  Bat  the  opposite  view 
has  been  taken  by  the  courts,  and  it  would  be  not 
only  wrong,  but  I  think  it  would  be  a  monstrous 
disregard  of  authorities  of  the  past,  if  we  were 
to  try  to  be  wiser  than  the  courts  have  been  for 
twenty-three  years.  We  must,  therefore,  do  the 
best  we  can  to  harmonise  these  two  sections, 
difficult  as  it  is  for  me  in  particular,  and  I  think 
for  the  other  members  of  the  court,  to  do  it.  It 
seems  to  me  the  true  principle  to  be  applied  is 
the  one  which  Mr.  Chadwyck  Hcaley  has  urged 
on  us,  that  it  must  rest  on  the  landlord  to  show 
he  shoald  escape  from  the  fetters  of  sect.  163, 
and  shoald  be  afforded  that  leave  which  we  will 
assume,  in  accordance  with  the  decisions,  can  be 

f  ranted  to  him  in  proper  cases  under  sect.  87.  I 
o  not  see  how  in  reason  there  can  be  any  except 
two  principles  upon  which  such  leave  can  be 
granted  to  escape  from  the  fetters  imposed  by 
statute.  It  seems  to  me  the  first  inquiry  must 
be  whether  anything  has  happened  since  the 
winding-up  which  renders  it  inequitable  that  the 
company  in  possession  should  be  allowed  to 
shelter  itself  against  distress  by  virtue  of  the 
statute ;  or,  if  that  inquiry  results  in  a  negative 
answer,  and  there  is  nothing  to  show  it  i* 
inequitable  that  the  company  should  be  sheltered 
by  sect.  163,  the  next  inquiry  must  be,  has  any- 
thing hapjiened  which  renders  the  rent  in  respect 
of  distress  properly  chargeable  among  the  costs, 
charges,  and  expenses  of  the  winding-up.  If  ao, 
the  rent  ought  to  be  paid,  and  it  may  well  be  that 
the  court  onght  to  allow  the  landlora  to  distrain 
as  one  of  the  natural  means  of  obtaining  his  rent. 
In  applying  these  two  principles  the  coarts  have 
dealt  in  many  instances,  which  it  is  not  necessary 
to  review,  with  the  case  where  the  occupation  was 
retained  by  the  company  after  the  winding-up 
for  the  bnefit  of  the  company,  or  for  the  joint 
benefit  of  the  landlord  and  the  company,  in  such 
a  way  as  to  create  what  I  think  Hall,  Y.C.  called 
a  sort  of  mixed  occupation.  Those  cases  seem  to 
me  to  be  applications  of  one  or  other  of  the  two 
principles  which  I  have  mentioned,  aad  it  is  tra» 
that  in  applying  them  the  courts  have  not  always 
put  on  paper  the  two  principles  and  applied  them 
eo  nomine.  Bat  whenever  there  has  been  • 
decision  upon  that  class  of  cases,  „  the  decisioik 
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can  only  be  justified  and  rendered  intelligible  hj 
referring  to  one  or  other  of  those  two  principles. 
Dealing  trith  the  present  cnse,  and  taking  these 
(wo  principles  teriatim,  we  have  first  to  see 
whether  there  is  anything  here  which  renders  it 
ineinitable  that  the  company  should  be  allowed 
to  snelter  itself  against  distress  by  sect.  163.  I 
cannot  see  that  the  landlord's  position  has  been 
altered  for  the  worse  by  anything  that  has  been 
done.  Tt  seems  to  me  the  judge  below  was  right 
in  thinking  it  was  for  the  material  benefit  of  the 
company  and  the  landlord  that  time  should  be 
given  to  the  company,  and  I  do  not  think  that 
the  time  can  be  said  to  be  a  purchase,  as  Mr. 
Backley  put  it ;  I  think  it  was  a  concession  of 
time  for  mutual  conycnience,  and  that  it  was  no 
s*rt  of  the  terms  by.  which  that  time  should 
oe  purchased  that  rent  should  be  payable  and 
diatreas  put  in.  There  was  an  attempt  being 
made  to  lorm  a  company.  If  that  is  so  aa  to 
the  first  principle,  I  think  it  follows  that  the 
second  principle  does  not  apply,  and  that  the 
rent  cannot  be  considered  as  one  of  the  expensos 
of  the  winding-up,  and  that  for  that  reason  the 
distress  onght  not  to  be  enforced,  It  also  seems 
to  me  that  what  Cotton,  L.J.  has  said  deserves 
the  greatest  attention,  thoagh  it  is  not  necessary 
to  discuss  it  further,  namely,  that  it  does  not 
follow  that  a  mortgagee  i.s  in  the  same  position 
as  a  landlord.  I  think  as  soon  as  yon  arrive  at 
the  two  principles  which  the  Lords  Justices 
and  I  have  endeavoured  to  express  the  decision 
in  every  case  becomes  a  question  of  fact  whether 
the  circumstances  of  the  case  justify  the  appli- 
cation of  the  principle  in  favour  of  the  landlord 
or  in  favour  of  tho  company,  and  the  decision 
with  regard  to  benefit  or  mixed  benefit  appear 
to  be  a  decision  in  the  nature  of  mixed  law  and 
faot  as  to  the  application  of  the  two  principles 
I  have  named.  App^  di,mU*ed.  ■u>Uh  eo$U. 

Solicitors  tor  the  appellants.  Field,  Itoteoe,  and 
Co.,  agents  for  Wrigley  and  Olaydon,  Oldham. 

Solicitors  for  thereapondent,  Gregory,  Roweliffes, 
«iid  Co.,  agents  for  A.  Q.  W.  Fox,  Manchester. 


Wednetday,  May  11. 

(Before  Cotton,  Lindley,  and  Bowen,  L.JJ.) 

R»  Thoxxs  Hollow  ay  ;  Yomo  r.  Holloway.  (a) 

APPEAL  PBOX  THE  PBOBATE  SIVISIOIT. 

Prtuiiee  —  Probate  —  Froduetion  of  documents- 
Privilege— Lettere  tent  to  counael  and  aciicitor-' 
Interrogatories — Relevancy . 

After  the  commencement  of  an  action  to  recall  pro- 
bate of  a  viill  on  the  ground  that  the  will  had 
been  obtained  by  undue  influence  and  that  the 
testator  loas  not  of  sound  mind,  anonymous 
letters  were  received  by  the  plaintiff  and  also  by 
her  eotmsel  and  soUeiJtor. 

Eeld,  that  tlwugh  the  letters  were  sent  to  the  soU- 
eitor  and  counsel  voluntarily  there  was  am  implied 
request  arising  from  tlia  position  they  held  as 
eounsd  and  solicitor,  and  they  were  therefore 
privileged  as  much  as  if  tliey  had  received  them 
m  answer  to  inquiries,  but  the  plaintiff  could  not 
claim  privilege  with  reference  to  those  sent  to 
herself. 

Deeition  of  Butf,  J.  varied. 

(•) X«vorted  by  W. a  Bum,  bq.,  'BeaMstUhuit. 


In  the  same  action  the  plaintiff  deliversd  interroga- 
tories for  the  examination  of  the  defendants, 
asking  what  sums  they  had  received  by  way  of 
j)ayment  for  services,  loan,  or  gift;  and  also 
whsther  the  sole  legatee  had,  since  the  testator's 
death,  made  over  any  of  the  properly  to  the  other 
d^etuUints,  and  also  the  vahie  qf  such  property, 
if  any.  The  d^endants  contended  thai  these 
interrogatories  were  irrelevant. 

Beld  (affirming  the  decision  of  Butt,  J.),  that  the 
interrogcUorles  mutt  be  answered,  the  period  «» 
the  first  being  limited  to  the  four  years  prtwiout 
to  the  death  of  the  testator. 

This  was  an  action  by  a  sister  of  the  late  Thonuui 
Holloway,  who  died  in  Dec.  1883,  to  recall  the 
probate  of  his  will.  The  defendants  were  thd 
executors,  G.  M.  Holloway  (formerly  G.  Merton) 
and  H.  D.  Holloway  (formerly  H.  Driver)  and  the 
sole  legatee  Mary  Aim  Driver. 

The  plaintiff  alleged  that  the  teatator,  when  he 
executed  the  will,  which  was  dated  the  11th  Oct. 
1683,  waa  not  of  round  mind  and  that  its  execu- 
tion waa  obtained  by  the  undue  influence  of  the 
defendants. 

The  plaintiff,  in  obedience  to  an  order  ot  tbA 
court,  made  an  affidavit  of  documents  in  her  pos- 
session, but  objected  to  produce  those  mentioned 
in  the  second  part  of  the  schedule  to  the  affidavit, 
which  were  described  aa  "  certain  anonymons  oom- 
munioatiuns,"  on  the  ground  "  that  they  are  privi- 
leged communications  and  documents  between, 
myself  and  my  solicitors,  and  between  my  soli- 
citors and  counsel,  and  various  persons  therein 
named,  such  persons  being  witnesses  in  support 
of  my  claim,  and  snch  communications  and  doou- 
ments  contain  evidence  in  support  thereof,  the 
same  having  been  obtained  for  the  pnrpoaes  ot 
this  action. 

The  plaintiff  was  ordered  to  make  a  further  and 
better  affidavit  and  deposed  as  follows  : 

1.  Theanonvmon*  letters  referred  to  in  the  seoond  part 
of  the  sohednle  to  my  affidavit  of  discovery  filed  in  tUa 
matter  are  folly  set  ont  and  described  in  the  finrt  part 
of  the  sohednle  to  this  my  affidavit. 

2.  I  oUeot  to  piodnoe  moh  lattars  aa  they  oootMa  Ihe 
names  of  oertain  persons  who  will  be  wiiseaaee  on  my 
behalf  and  alio  oontaiu  the  pnrport  of  the  evidanoe 
which  snch  penons  will  ^ve,  and,  nnder  these  oironm- 
stanoei,  I  rabmit  that  I  am  entitled  to  claim  privilege  in 
respeot  ot  the  said  letters,  otherwise  the  defendanta 
would  be  inspeoting  looh  peraoaa'  proofi  of  evidsnoa. 
All  the  lettera  were  received  by  me  after  the  oommenoa- 
ment  of  this  action. 

The  first  part  of  this  schedule  waa  aa  follows  : 

1.  Letter  from  "  A  friend  of  the  late  Thomaa  Hollo- 
way," dated  Ootober  26, 1886,  addressed  to  the  plaiatiff. 

8.  Letter  from  E.  C.  Bale,  dated  November  1,  1886, 
addressed  to  Mr.  Middlaton. 

3.  Letter  from ' '  A  friend  of  the  yotm?  ftuoily,"  dated 
November  3  1886,  addressed  to  C.  Cheese. 

4.  Letter  from  to  Mrs.  Yomiff  inoIoBini;  lettara 
for  Mr.  Thomaa  Yawag  and  Mr.  Thomaa  Hatohings, 
dated  November  8, 1886,  signed  by  "  A  friend  of  the  lata 
Thomaa  Holloway." 

Butt,  J.  ordered  all  four  letters  to  be  produced, 
and  the  plaintiff  appealed. 

Inderwiek,  Q.C.,  Middleton,  and  Lipscombe  tor 
the  plaintiff. — The  letters  form  a  part  of  the  briat 
<A  tne  plaintiff  and  ahow  what  evidence  ahe  is 
going  to  produce.  The  lettera  were  Rent  in  oon- 
aeqnenoe  of  the  writers  hearing  of  or  reading  a 
notice  of  the  action  and  have  reference  to  it. 
They  are  therefore  privileged  c^mmnnicatioiu. 
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At  any  rate,  those  sent  to  the  solicitor  and  counsel 
are  privileged. 

Bargrave  Beane,  for  the  respondents,  was  called 
on  with  reference  to  the  letters  sent  to  the  connsel 
and  solicitor  only. — These  letters  were  not  pro- 
cured or  obtained  by  the  solicitor  in  consequence 
of  his  exertions,  and  they  are  not  privueged. 
They  were  not  sent  to  him  at  his  request  as  soli- 
citor, but  voluntarily.  [Cottojt,  L.J. — Can  you 
suggest  any  purpose  for  which  these  letters  could 
be  sent  except  for  the  purposes  of  this  action  P] 
No,  the  defendants  have  no  knowledge  of  their 
contents.  They  are  anonymous  and  purport  to 
come  from  a  friend  of  the  Holloway  family.  The 
defendants,  therefore,  as  representing  the  family, 
are  entitled  to  see  them.  The  witnesses  may  be 
witnesses  for  the  defendants  as  much  as  the 
plaintiff.    He  referred  to 

BuHrot  y.  WhiU,  Si  L.  T.  Bep.  N.  S.  835 ;  1  Q.  B. 
Div.  423 ; 

Lyell  T.  Kennedy,  50  L.  T.  Bep.  N.  S.  277 ;  9  App. 
Ca8.  81,  86. 

Cotton,  L.J. — This  case  is  new  in  circumstances, 
and  we  must  see  whether  it  comes  within  any 
recognised  principle  upon  which  the  court  allows 
professional  privilege  to  protect  documents  from 
production.  As  regards  letters  1  and  4  sent  from 
we  know  not  whom  to  the  plaintiff  in  this  action, 
in  my  opinion  there  is  no  ground  for  claiming 
protection  for  them.  The  plaintiff  must  give  her 
opponents  the  benefit  of  all  information  she  has 
obtained  unless  she  can  swear  that  that  informa- 
tion was  obtained  by  her  for  the  purpose  of  being 
communicated  to  her  solicitor  in  order  to  forward 
her  case  in  the  Probate  Court.  We  know  nothing 
whatever  about  these  letters  except  the  fact  that 
they  were  sent  to  her,  and  are  relevant  to  the 
matters  in  question  in  the  action ;  there  is  nothing  to 
show  that  thev  were  sent  for  the  purpose  of  being 
communicated  to  her  solicitor,  and  in  my  opinion 
no  privilege  can  be  claimed  for  them  on  the  state- 
ments contained  in  the  affidavits,  which  we  must 
presume  to  state  correctly  all  the  facts  on  which 
we  have  to  determine  whether  they  are  to  be 
privileged.  As  regards  the  other  two  letters, 
which  after  the  commencement  of  the  action 
were  sent  to  the  legal  advisers  of  the  plaintiff, 
one  to  the  solicitor  and  the  other  to  the  counsel 
in  the  action,  I  asked  the  defendants'  counsel 
whether  he  could  suggest  any  other  proceeding 
with  reference  to  which  these  letters  could  be 
sent  to  Mr.  Middleton  and  Mr.  Cheese,  and  he 
fairly  admitted  that  he  could  not.  That  being  so, 
I  think  the  proper  assumption  is  that  these  letters 
were  sent  to  Messrs.  Middleton  and  Cheese  with 
reference  to  this  matter,  and  in  consequence  of 
their  being  employed,  the  one  as  counsel  and 
the  other  as  solicitor.  Will  that  protect  them  P 
Suppose  a  solicitor  is  employed  to  collect 
evidence  or  information  for  the  furtherance  or 
defence  of  an  action,  if  he  asks  for  information 
by  public  advertisement  or  from  any  particular 
person  the  information  he  receives  in  consequence 
of  that  general  request  or  that  particular  request 
is  privileged,  because  it  is  information  obtained 
by  him  for  ]}romoting  his  client's  case,  and  if  that 
was  not  privileged  it  would  be  impossible  to 
employ  a  solicitor  to  obtain  the  evidence  and 
information  necessary  to  support  a  case.  Kow 
what  is  the  proper  inference  hereP  These  are 
the  legal  advisers  employed  in  this  matter,  and 
we  must  take  it  that  this  was  the  matter  with 


reference  to  which  these  communications  were 
made,  and  although  the  solicitor  and  counsel 
made  no  request  to  these  persons  to  give  this 
information,  it  must   have  been  given  in  com- 

fliance  with  a  request  implied  by  their  poeitiofl. 
think,  then,  that  these  communications  come 
not  within  the  circumstances  of  any  decided 
case,  but  within  the  principle  that  where  a 
solicitor  is  employed  on  behalf  of  his  client 
the  information  which  he  gets  in  reference 
to  the  litigation  in  which  his  client  is  con- 
cerned is  to  be  protected.  It  has  been  said  the 
solicitor  hast  not  obtained  it.  I  think  he  has. 
because,  although  there  was  no  actual  request  by 
him,  and  no  labour  was  performed  br  him  in. 
obtaining  these  particular  things,  still  it  ia  in 
consequence  of  his  labour  and  skill  in  prosecuting 
the  case  of  his  client  that  these  communicatioiie 
are  made  to  him.  I  think,  therefore,  that  these 
letters  come  within  the  principle  under  which 
documents  are  held  privil^ed,  though  the  cir- 
cumstances of  the  case  are,  so  far  as  I  know, 
entirely  new. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  As 
to  letters  2  and  3  we  may  properly  hold  them 
protected,  but  as  regards  1  and  4  they  are  letters 
written  to  the  plaintiff.  Now  the  plaintiff  must 
disclose  to  the  best  of  her  knowledge  informa- 
tion and  belief  what  she  knows  about  the  matter, 
and  she  cannot  protect  herself  by  saying  that  she 
has  told  what  she  heard  to  her  solicitors :  (dfan*er 
V.  Dix,  1 K.  &  J.  451 .)  As  to  letters  2  and  3  I  had 
some  doubt  for  this  reason,  that  the  affidavits  do 
not  state  explicitly  and  in  terms  that  those  letters 
were  written  and  sent  for  the  purposes  of  and 
with  reference  to  and  were  confidential  commnni- 
cations  relating  to  this  litigation;  but  I  think 
that,  especially  after  the  statement  made  by  the 
defendants'  counsel,  the  inference  may  be  &irly 
drawn  that  they  must  have  been  so  sent.  If  we 
once  arrive  at  that  conclusion  then  I  think  the 
difficulty  disappears.  I  cannot  think  that  the 
privilege  depends  on  the  question  whether  the 
solicitor  has  sought  for  and  taken  pains  to  get 
the  information ;  the  question  is  in  what  character 
he  has  got  it.  Whether  he  has  been  put  to 
expense  and  trouble  in  getting  it  cannot  affect 
the  question  one  way  or  the  other,  and  inferring 
from  the  affidavit  that  which  no  doubt  is  the  real 
truth,  that  these  letters  were  confidential  com- 
munications to  Mr.  Cheese  and  Mr.  Middleton 
with  reference  to  this  litigation-,  and  for  the  pur- 
pose of  it,  it  appears  to  me  that  they  fall  within 
the  principle  enunciated  in  Buatros  v.  White  and 
Lyell  V.  £^»nedy.  The  distinction  that  they  are 
not  obtained  because  they  are  spontaneously 
given  to  the  solicitor  is  too  refined,  and  I  am  of 
opinion  that  those  two  letters  come  within  the 
ordinary  rule  and  ought  to  be  protected. 

BowKN,  L.J. — I  am  of  the  same  opinion,  bat  I 
add  a  judgment  of  my  own  because  we  differ 
to  some  extent  from  the  opinion  of  the  learned 
judge  below.  As  to  the  two  letters  sent  to 
the  plaintiff  herself  it  is  obvious  there  is  no 
privilege  at  ail.  There  is  no  professional 
privilege  in  such  a  case,  and  no  other  privi- 
lege can  be  set  up  or  is  set  up  in  the  present 
instance  When  we  come  to  the  two  letters 
sent,  one  to  the  connsel  in  this  case  and 
the  other  to  the  solicitor,  a  different  point  and  a 
more  difficult  one  arises.  The  class  of  documents 
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with  which  the  court  had  to  deal  in  Lyell  y. 
Kennedy  were  a  collection  made  by  the  solicitor, 
and  were  held  to  be  privileged  because  the  mere 
fact  that  they  were  in  the  solicitor's  collection 
necesitated  the  inference  that  they  were  the 
result  of  the  solicitor's  labour  or  skill.  These 
two  particular  documents  do  not  fall  within  that 
principle,  and  we  have  to  consider  whether  they 
haye  round  their  way  to  the  hands  of  the  solicitor 
under  such  circumstances  that  a  professional 
privilege  attaches.  The  rule  is  laid  down  broadly 
by  Lord  Blackburn  in  the  House  of  Lords  in 
Lyell  v.  Kennedy,  not  for  the  first  time,  that  "  the 
law  of  England  for  the  purpose  of  public  policy 
and  protection  has  from  very  early  times  said 
that  a  client  may  consult  a  solicitor  (I  mean  a 
l^^fal  agent)  for  the  purposes  of  his  cause  and  of 
litigation  which  is  pending,  and  that  the  policy 
of  the  law  says  that  in  order  to  encourage  free 
intercourse  between  him  and  bis  solicitor  the 
client  has  the  privilege  cf  preventing  his  solicitor 
from  disclosing  anythins;  which  ho  gets  when 
»o  employed  and  of  preventing  its  being 
used  against  him,  although  it  might  other- 
wise _  be  evidence  against  him."  ifow  if  the 
solicitor  had  got  these  documents  in  one 
sense  of  the  word  "  p[ot" — that  is  to  say,  had  made 
inquiries  for  them,  and  obtained  tbem  as  the 
result  of  inquiries  which  he  had  expressly  made, 
there  could  be  no  question.  What  we  have  to 
decide  in  the  case  before  us  is,  whether  in  the 
special  circumstances  of  this  case  those  docu- 
ments were  not  got  by  the  solicitor  within  the 
meaning  of  that  rule.  The  a£5davit  here  appears 
to  me  to  be  drawn  in  a  wot'  which  ought  not  to 
be  taken  as  a  precedent.    If  we  were  to  hold  the 

Slaintiff  strictly  to  her  aflSdavit,  I  think  the  affi- 
avit  is  defective;  but  we  must  deal  with  the 
case  upon  broad  principles,  and  must  read  the 
affidavit  by  the  light  of  the  admission  of  the 
opposite  parties — that  there  is  no  other  cause  for 
which  these  letters  can  be  suggested  to  have  been 
sent  to  the  solicitor  and  counsel,  except  the  mere 
cause  that  they  were  the  solicitor  and  counsel  at 
the  time  in  this  action.  If  these  letters  had  refer- 
ence to  the  case  in  which  they  were  solicitor  and 
counsel,  and  if  the  true  inference  is  that  they  were 
sent  to  them  as  such,  the  affidavit  must  be  treated 
as  if  it  had  stated  that  inference  on  oath,  which  I 
think  would  be  done  if  we  allowed  an  adjourn- 
ment for  the  purpose.  If  then  we  draw  that 
inference  upon  the  affidavit  as  it  stands,  we  have 
simply  to  ask  ourselves  the  question  whether  the 
fact  that  a  letter  was  volunteered  by  a  person  who 
wrote  and  sent  it  to  a  solicitor  because  he  was  a 
solicitor,  and  for  the  purpose  of  the  document 
being  held  b^  him  as  solicitor,  differentiates  this 
from  the  ordinary  case  where  a  solicitor  has  pro- 
cured documents  in  the  course  of  his  employment. 
It  appears  to  me  that  there  is  no  such  difference, 
and  m  reality  there  was  as  much  an  invitation  to 
the  person  who  sent  these  letters  as  if  the  solicitor 
had  written  to  the  person  and  expressly  asked 
for  them.  His  character  as  solicitor  was  an 
indication  to  the  world  that  all  information  which 
was  honest,  bond  fide,  and  material  for  the  pur- 
poses of  the  cause  might  be  sent  to  him,  ought  to 
be  sent  to  him,  and  would  be  received  by  him  on 
behalf  of  his  client.  Therefore  he  received  those 
letters  confidentially  for  his  client,  not  for  him- 
self or  for  any  other  purpose,  and  I  think  received 
them  for  the  very  reason  that  he  was  profes- 


I  sionally  employed.  Therefore  this  case  falls  within 
the  principle  laid  down  by  Lord  Blackburn  in 
Lyell  V.  Kennedy,  and  by  many  other  judges. 

Certain  interrogatories  were  delivered  by  the- 
plaintiff  for  the  examination  !of  the  defendants, 
and  disputes  arose  on  the  following : 

"  3.  What  sums  of  money  have  you  and  each  of 
you  received  from  the  deceased,  (1)  by  way  of  pay- 
ment for  services  rendered  ? ;  (2)  by  way  of  loan ;. 
(3)  by  way  of  giftP" 

By  the  8th  interrogatory  the  defendants  wer» 
asked  whether  any  and  what  agreement  had,  in 
the  lifetime  of  the  testator,  been  made  between 
them  or  or  some  of  them  as  to  the  division  of 
the  property  by  M.  A.  Driver  on  the  death  of  th& 
testator  between  them  or  some  of  them. 

"  9.  Has  the  defendant  M.  A.  Driver,  since  the- 
death  of  the  deceased,  made  over  any  of  the 
property  which  she  took  under  the  alleged  will 
to  the  defendants  G.  Martin  and  H.  Driver.  If 
so,  what  was  the  value  of  the  property  so  mad» 
oyer  to  each  of  them  P  " 

"  10.  Has  the  defendant  M.  A.  Driver,  since  the- 
death  of  the  deceased,  made  over  any  of  the  pro- 
perty which  she  took  under  the  alleged  will  to  Celia 
Oliver,  the  defendant  George  Martin's  daughter. 
If  80,  trhat  was  the  value  of  the  property  so  mad» 
over  to  her  P  " 

In  reply  to  interrogatory  8,  the  defendants 
denied  tliat  there  was  any  agreement  as  was 
therein  inquired  after,  and  they  declined  to 
answer  Nos.  3,  9,  and  10  as  being  irrelevant. 

Butt,  J.  ordered  them  to  answer  them,  but 
limited  No.  3  to  moneys  received  during  the 
years  1880  to  1883. 

The  defendants  appealed. 

Bargrave  Beane  for  the  defendants. — Interro- 
gatories 3,  9,  and  IC  are  irrelevant.  They  have- 
no  bearing  on  the  question  of  undue  influence  on 
the  testator.  It  cannot  be  material  to  that 
question  to  know  whether  the  testator  made  the 
defendants  presents  in  past  years,  nor  whether 
the  defendants  have  made  gifts  of  money  after 
his  death. 

Inderwick,  Q.C.  for  the  plaintiff. — ^The  answer 
to  No.  3  may  show  that  the  defendants  could 
practically  get  from  the  testator  any  sum  they 
chose  to  ask  for,  and  that  would  be  material  on 
the  question  of  undue  influence.  If  the  defen- 
dant who  took  the  property  under  the  will,  shortly 
after  the  testator's  death  divided  it  among- 
the  three,  that  would  support  the  case  that  the- 
three  agreed  to  get  the  testator  to  make  his 
will  in  the  way  he  did.  Therefore  Nos.  9  and  lO' 
are  proper,  and  must  be  answered. 

Cotton,  L.J. —These  interrogatories  have  nob 
been  answered  at  all,  and  the  only  question  we 
have  to  consider  is,  whether  they  are  relevant ;  if 
they  are,  they  must  be  answered.  As  regards 
No.  3,  the  objection  was  not  pressed  when  we 
indicated  our  opinion  that  the  fact  that  these 
people  had  received  large  sums  from  the  testator 
during  the  last  year  of  his  life  might  be  material 
-with  reference  to  the  rest  of  the  evidenoe  on  the 
question  of  undue  influence  by  showing  the 
control  the  -parties  had  over  him.  Then  we  come 
to  Nos.  9  and  10,  and  no  answer  has  been  given  to 
these.  The  question  is,  whether  after  the  testa- 
tor's death  the  legatee  gave  large  sums  of  money 
to  the  executors  and  to  the  daughter  of  one  of 
the  executors.  The  three  are  -charged,  with 
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luidue  inflaenoe.  The  two  executors  took  nothing 
under  the  -will,  and  it  is  conceded  that  one  of  the 
interrogatories  by  which  it  is  asked  whether  the];« 
was  not  an  agreement  between  the  legatee  and  the 
executors  for  division  of  the  property  was  relevant. 
That  being  admitted  to  be  relevant,  I  cannot 
see  how  it  can  be  successfully  contended  that 
.  KoB.  9  and  10  are  irrelevant,  as  they  are  pointed  at 
a  division  of  property  which  would  give  rise  to 
a  strong  inference  that  there  was,  if  not  an  agree- 
ment, some  understanding  in  the  testator's  life- 
time aa  to  the  division  of  his  property.  The 
exercise  of  undue  influence  by  these  two  gentle- 
men is  alleged.  The  argument  would  be  used — 
what  interest  had  they  to  exercise  it ;  they  take 
nothing  under  the  will.  But  if  they  received  a 
large  sum  of  monev  from  the  legatee  soon  after 
the  testator's  death,  and  the  daughter  of  one  of 
them  also  received  a  large  sum,  that  would  dis- 
place the  argument  that  the  gentlemen  could  have 
no  possible  reason  for  exercising  the  alleged  undue 
inffuence.  I  think,  therefore,  that  if  No.  8  is  rele- 
vant, Nob.  9  and  10  are,  and  they  are  relevant  inde- 
pendently of  No.  8  in  reference  to  the  question  I 
have  suggested.  Of  course,  we  know  nothingabont 
the  evidence ;  bat  in  determining  whether  answers 
to  interrogatories  should  be  given,  we  must  con- 
sider whether  the  answers  given  to  the  plaintiff 
seeking  discovery  may  not  be  relevant  and  assist 
the  plaintiff  in  completing  her  evidence.  I  think 
that  this  appeal  fails. 

LiNDiXT,  L.J. — I  agree,  and,  as  to  No.  3, 1  do  not 
think  I  need  say  anything,  because  it  appears  to 
me  a  plain  case.  Interro^tories  9  and  10  appear 
to  me  to  be  supported  by  interrogatory  8.  If  the 
answers  to  Kos.  9  and  10  admitted  the  giving  a 
large  amount  of  property,  that  would  tend  strongly 
to  usprove  the  denial  in  the  answer  to  the  8th  in- 
terrogatory. The  defendants  deny  that  there  was 
an^  such  agreement  a.s  that  interrogatory  in- 
<)nires  after ;  but  that  denial  will  be  discredited  if 
it  turns  out  that  the  property  has  been  divided 
in  such  a  way  as  to  lead  strongly  to  tJie  inference 
that  there  was  such  an  agreement.  It  therefore 
is  impossible  to  say  that  interrogatories  9  and  10 
are  not  relevant  and  material, 

BowEK,  LJ^. — ^I  am  of  the  same  opinion.  The 
case  sought  to  be  made  is  one  of  undue  influence 
against  three  persons,  one  only  of  whom  has 
beneflted  by  the  will  of  the  testator.  All  three 
b^ng  charged  with  undue  influence,  it  must,  in 
the  nature  of  things,  be  important  to  see  whether 
two  of  the  defendants  who  are  charged  with 
undue  influence  have  received  from  the  third 
defendant,  who  took  all  the  benefits  under  the  wiU, 
a  substantial  pecuniary  benefit  out  of  the  testa- 
tor's property.  I  think  any  jury  or  judge  might 
be  materially  influenced  by  that  in  weighing  any 
evidence  there  might  be  to  show  that  the  three 
defendants  had  combined  to  exercise  undue  in- 
floenoe  for  the  purpose  of  inducing  the  testator  to 
make  this  will.  App^  dunnissei. 

Solicitors  for  the  plaintiff,  Clement,  Cheeae, 
and  Clreen. 

Solicitors  for  the  defendants,  Clarkson,  Green- 
weU,  and  Wj/les. 


Wednesday,  May  11. 

(Before  Cottok,  Lindlet,  and  BowKif,  L.JJ.) 

Apthoepe  v.  Apthokpe.  (a) 

APFEAJ.  FROU  THE  FSOBATE  ASD  DIVORCE  SIVISIOX. 

Cotta — AttcLckmetU — Nixvai  officer — FuU  pay. 
The  full  pay  of  an  officer  in  the  Royal  Navjf 

cannot  be  attached. 
Deeieion  of  Butt,  J.  affirmed,. 
Tms  action  was  brought  by  Mrs.  Apthorpe 
against  her  husband  for  restitution  of  conjugal 
rights.  The  action  was  dismissed,  the  petitioner's 
counsel  consenting;  but  on  the  '25th  Jan.  1887, 
the  respondent  was  ordered  to  pay  his  wife's  costs 
which  amounted  to  47Z.  St.  id.,  and  on  the  15^ 
March  a  formal  order  for  payment  was  made. 

Mr.  Apthorpe  weis  a  surgeon  in  the  Koyal  Kavy, 
and  at  tne  date  of  this  application  was  abroad  on 
service. 

On  the  30th  March  a  summons  was  taken  out 
on  behalf  of  the  wife  to  attach  the  husband's  xiay 
for  nonpayment  of  the  costs  which  he  hod  been 
ordered  to  pay. 

The  summons  was  heard  by  Butt,  J.  on  the  5tli 
April,  and  dismissed  on  the  ground  that  the 
court  had  no  power  to  attach  an  officer's  pay. 

The  wife  appealed. 

Bargraee  Deane  for  the  appellant. — Sect.  141  of 
the  Army  Act  1881  (44  «k  45  Vict.  c.  58)  expressly 
declares  that  any  assignment  of  or  charge  on  any 
deferred  pay  or  military  reward  payable  to  any  - 
officer  or  soldier  of  any  of  Her  Majesty's  forces 
shall  be  void.  But  the  only  similar  provisioa 
with  regard  to  the  Boyal  Navy,  is  sect.  5  o£ 
'28  A  29  Vict.  c.  73,  which  applies  only  to  assign- 
raants  of  the  pay  of  a  "subordinate  officer, 
seaman,  or  marine  in  the  navy  on  active  service," 
and  does  not  refer  to  the  pay  of  oommiasioned 
officers.  [LiNDLsr,  L.J.  referred  to  Lueae  v. 
HarrU,  65  L.  T.  Mep.  N.  S.  668;  18  Q.  B.  Div. 
127.  BowBN,  L.J.  referred  to  Barwick  v.  Reade^ 
1  Hy.  Block.  627.]  There  is  no  authority  to  show 
that  the  par  of  a  surgeon  in  the  navy  cannot  be 
attached.    He  referred  to 

Haier  T.  Miller,  22  L.  T.  Bep.  S.B.41S;  L.  Bep. 
2  P.  i  D.  M. 

Searle,  for  the  respondent,  was  not  called  an. 

CoTTOX,  L.J. — ^This  is  an  appeal  from  the  refusal 
of  Butt,  J.  to  attach  the  full  pay  of  a  surgeon  in 
the  Boyal  Navy,  now  actually  serving  abroad,  to 
answer  the  costs  of  his  wife  in  an  action  for  the 
restitution  of  conjugal  rights  which  he  has  been 
ordered  to  pay.  It  is  said  that  such  pay  is  not 
protected  by  statute,  but  is  it  not  protected  by 
the  general  law  P  The  pay  is  intended  to  keep 
the  officer  in  a  condition  to  discharge  his  duties 
properly.  It  has  been  held  in  Flarty  t.  Odium 
(3  Term  Rep.  681)  that  half-pay  cannot  be 
assigned.  If,  therefore,  half-pay,  which  is  in- 
tended to  keep  the  officer  in  a  proper  position  to 
discharge  his  duties  if  called  on  to  do  so,  is 
not  assignable,  it  follows  that  he  cannot  assign 
full  pay,  which  is  given  to  the  officer  to  enable 
him  to  discharge  his  present  duties.  If  the  pay 
.cannot  be  assigned  it  would  be  equally  wrong  to 
attach  it  by  any  order  of  the  court. 

LitrDLET,  L.J. — I  am  astonished  that  this  point 
has  been  raised.  It  has  been  decided  that  half- 
pay  cannot  be  assigned,  but  no  case  can  be  fonnd 


(a)  Bcpoctad  kr  V.a  Boi,  X^., 
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irith  reference  to  fnll  pay.  I  think  the  retkson  of 
that  is  that  it  has  alrrsya  heen  considered  that 
fan  pay  is  not  assignable.  If  half-pay  cannot  be 
assigned  it  wonld  be  a  startling  thing  if  full  pay 
conJd. 

BowEH,  L.J. — I  quite  agree.  An  assignment 
or  attachment  of  an  officer^  pay  would  be  clearly 
contrary  to  public  policy. 

Solicitors  for  the  appellant,  Langloit  and  Biden. 

Solicitors  for  the  respondent,  Bramati  and 
Whiia. 


Aug.  4  and  5. 

(Before  Cotton,  Bowes,  and  Fay,  L.  JJ.) 

Be  Spbbcbb's  Will,  (a) 

APPEAJ.  PKOM  THE    CHAKCBRT   COUBT  OP  TBB 
COUSTT  PALATIKB  OP  LANCASTER. 

Wm — AhtolAtte   heanest — Secret  trutt  —  Admisti- 
bility  of  evidence  to  show  existence  of. 

A  iesUiior,  who  died  in  Jan.  1885,  by  hia  wHl  dated 
in  Lee.  1884,  bequeathed  wn  to  hiifrienda  A.andB. 
the  gum  of  5007.  free  qf  legacy  duty  to  he  raited 
and  be  paid  oiU  of  hia  pure  perionalty  "  relying, 
but  not  by  way  of  truat,  upon  their  applying  the 
laid  turn  in  or  towards  the  object  or  objeeis 
privately  communicated  to  them  "  by  him.  The 
exeeutora  objected  to  pay  over  iJie  bequest,  on  the 
ground  that  there  was  a  secret  trust,  and  that 
such  trutt  appeared  to  be  an  illegal  one.  The 
legatees  accordingly  applied  to  the  court  to  order 
payment  of  the  legaiyy.  The  executors  tendered 
affidavits  to  show  that  the  bequest  was  upon  a 
trust.  The  legatees  objected  thai  the  court  eould 
not  go  beyond  the  terms  of  the  wiU. 
Seld  {afirming  the  decision  of  Bristowe,   T.C.), 

tltat  the  evidence  was  admissible. 
Bussell  V.  Jackson  (10  fa.  204,)  followed. 
JoKAS  Spencer,  who  died  on  the  30th  Jan.  1885, 
by  his  will  dated  the  30th  Dec.  188^  gave  and 
bequeathed  unto  his  friends  Charles  Bradlaag^ 
and  George  Payne  the  sum  of  5002.  free  of  legacy 
duty  to  be  raised  and  be  paid  out  of  his  p>ire 
personal  estate,  "relying  but  not  by  way  of  trust 
upon  their  applying  the  said  sum  in  or  towards 
the  object  or  objects  privately  communicated  to 
them "  by  him.  The  testator  then  bequeathed 
certain  specific  chattels  to  hia  wife  for  life,  and 
gave  all  the  rest  of  his  estate  to  his  trustees  upon 
trust  to  pay  the  income  thereof  to  his  wife  for 
life  and  thereafter  to  realise  the  same  and  pay 
divers  legacies ;  and  he  appointed  as  his  execu- 
tors and  trustees  Miller  Mitchell  and  WUliam 
Sellars. 

The  testator  left  more  than  enough  pore  per- 
sonalty to  pay  the  legacy  of  5002.  to  Charles 
Bradlaugh  and  Qeorge  Payne,  bnt  npon  applica- 
tion being  made  by  them  to  the  executors  for  the 
legacy  it  was  roEnsed  by  the  executors  upon 
certam  grounds,  amongst  which  was  that  the 
legacy  was  given  upon  a  secret  trust. 

A  motion  was  accordingly  made  to  the  court 
on  behalf  of  Charles  finullaugfa  and  Creorge 
niyne  for  an  order  for  payment  to  than  of  the 


On  the  5tb  July  the  motion  came  on  for  hear- 
ing before  Bristowe,  V.C.  in  the  Chancery  Court 
of  the  County  Palatine  of  Lancaster. 

(a)  Eepoited  ^ly  W.  C.  Bias,  £iiq.,  Bartlster-at-Lair. 


In  support  of  the  motion  €Feorg»  Fhyne  Sled 
an  affidavit  in  which  he  set  out  the  facts  as  above 
stated,  and  concluded  by  saying  that  the  execu- 
tors had  refnsed  to  paj  the  legacy  upon  the 
groond  that  it  was  against  the  Mortmain  Aete, 
and  npon  other  ground  which  he  mentioned. 

The  executors  tendered  affidavits  to  show  that 
the  bequest  was  upon  a  trust  which  the  court 
could  lay  hold  of  and  go  behind,  and  that  the 
purpose  of  the  legacy  was  the  erection  of  a 
building  for  the  propagation  of  Socialistic 
opinions. 

Dr.  Ptttikhurat  for  the  ai^licants. — ^The  exeeu- 
tora say  that  there  is  a  secret  trust  here,  and 
they  have  filed  certain  af&davits,  which  I  submit 
cannot  be  read  aa  they  are  not  evidence  at  aU.  or 
at  any  rate  are  not  admissible.  The  executors  sanr 
that  somewhere  or  other  there  is  a  trust  whicn 
the  court  can  lay  hold  off  and  go  behind.  I 
submit,  however,  that  there  is  nothing  of  the  sort. 
The  testator  has  here  stated  what  he  intends  in 
the  most  clear  and  explicit  way,  and  the  executors 
now  seek  to  lay  hold  of  something  which  would 
upset  and  overthrow  the  plain  and  declared  state- 
ment of  the  intention  of  the  testator  expressed  in 
his  wilL  It  is  not  competent  for  them  to  do  that. 
There  are  some  classes  of  gift  which  may  be 
successfully  challenged.  One  is  that  of  a  gift 
where  it  is  made  to  a  man  and  he  knows  that  it 
is  not  for  his  own  benefit,  and  the  object  of  the 
gift  is  expressed  and  communicated  to  him : 

WaUsrave  v.  Tebbt,  2  K.  *  J.  313. 
No  such  question  as  that  arises  here,  because  the 
testator  says  distinctly  "not  by  way  of  trust." 
Another  order  of  cases  is  where  the  gift  is  to  a 
man  absolutely,  and  where  there  may  be  annexed 
to  that  absolute  gift  some  words  nuch  as  "  cob- 
fidenee,"  "wish,"  "desire,"  or  "reliance:  " 

Be  BtiteMnaon  and  Tennant,  39  L.  T.  B^.  27.  8. 
86 ;  8  Ch.  Div.  M». 

To  override  the  absolute  gift  by  the  clear  decla- 
ration of  the  testator  of  an  intention  or  a  wish 
would  be  to  destroy  the  meaning  of  the  gift.  In 
the  case  of  Stead  v.  Mellor  (36  L.  T.  Rep.  N.  S. 
498;  5  Ch.  Div.  225)  the  Ute  Master  of  the  Bolb 
(Sir  George  Jessel)  deals  with  Briggs  v.  Fenny  (3 
M.  &  G.  M6).  Had  the  present  case  belonged  to 
the  second  order  of  cases,  where  th«;re  is  a  gift  to 
a  legatee  with  some  expression  of  a  wish  or  a 
desire,  it  might  be  conceivable  that  a  trust  coold 
arise;  bnt  this  brings  me  to  the  third  class  of 
cases  where  the  testator  himself  says  it  is  not  a 
trust.  Here  the  testator  distinctly  says  that 
it  is  not  a  trust,  and  his  reliance  is  the  ex- 
pression of  his  desire.  The  affidavits  which  hare 
been  filed  on  the  part  of  the  executors  seek  to 
destroy  the  meaning  of  the  testator's  wiB  and 
engraft  up<Hi  it  some  other  meaning,  and  I  con- 
tend that  that  evidence  is  not  admissible  at  all. 

Sopkinson  for  the  executors  and  the  residuary 
legatees. — The  real  gist  of  this  case  is,  that  a 
secret  trust  has  been  communicated  to  the  two 
legat«es  who  appear  on  the  face  of  the  wHl  to  be 
beneficially  interested  themselves,  and  that  that 
trust  is  an  unlawful  trust.  The  intention  of  the 
testator  evidently  is,  that  they  should  not  take 
for  their  own  personal  benefit ;  and  the  executors 
contend  that,  so  far,  the  will  cannot  stand. 
[Beistowb,  V.C. — What  do  you  mean  by  an 
"  unlawful  trust  P  "]  First,  that  it  is  a  trust 
for  erecting  buildings  or  acquiring  land.     The 
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exeoators  say  that  it  is  a  tmet  to  assist  in  the 
erection  of  a  Secularist  hall.  If  the  alleged  trnst 
be  a  secret  tmst  for  the  purpose  of  erecting  a 
Secularist  hall,  that  would  be  either  illegal  or 
else  void  under  the  Statutes  of  Mortmain. 
[Bristowe,  V.C. — I  am  not  aware  that  it  is 
illegal.]  It  would  be  against  the  Statutes  of 
Mortmain  in  the  first  place.  [Beistowe,  V.C. — 
But,  apart  from  the  Statutes  of  Mortmain,  is 
there  anything  illegal  in  building  a  Secularist 
hallP]  Taking  the  Statutes  of  Mortmain  first, 
the  gift  is  bad  under  those  statutes,  notwith- 
standing that  it  is  out  of  the  estate  which  is 
pure  personalty,  and  notwithstanding  that  there 
18  sufficient  pure  personalty  here  for  the  purpose. 
It  is  illegal,  under  the  Statnces  of  Mortmain,  to 
leave  money  by  will,  even  out  of  pure  personalty, 
for  the  purpose  of  erecting  buildinsrs.  As  to 
whether  the  gift  is  otherwise  illegal,  I  submit, 
on  the  authorities,  that  it  is  iUegal  to  leave 
money  for  a  purpose  like  this.  The  executors 
say  that  there  was  a  secret  trust  declared  to 
legatees,  and  that  it  was  never  intended  that  they 
should  take  the  legacy  for  their  own  personal 
benefit ;  and  the  executors  contend  that  they  are 
«ntitled  to  prove  that  fact  by  evidence  outside 
the  will  altogether.  They  are  not  confined  to  the 
will,  and,  if  they  show  that  there  was  an  inten- 
tion, at  all  events,  to  communicate  to  the  legatees, 
or  either  of  them,  that  they  were  to  take  for  a 
■certain  specific  object,  then  they  take  as  trustees. 
If  the  object  was  communicated  to  them,  then 
the  secret  trust  so  suggested  is  one  which  is 
unlawful  under  the  Statutes  of  Mortmain,  or 
unlawful  under  the  general  policy  of  the  law  of 
the  land  with  regard  to  religious  matters.  This 
particular  trust  was  an  uzilawful  trnst,  on  the 
.ground  that  it  was  a  trust  for  the  erection  of 
a  building  for  Secularist  purposes,  and  conse- 
quently it  was  a  trust  for  the  propagation  of 
opinions  which,  rightly  or  wrongly,  the  law  of  the 
land  regards  as  deserving  of  suppression,  and 
«ays  that  trusts  created  or  funds  left  for  the 
purpose  of  propagating  such  opinions  are  illegal : 
Ruasell  v.  Jaclaon,  10  Hare,  201. 

In  that  case  money  was  left  for  the  purpose  of 
■establishing  a  Socialist  school.     Here  the  execu- 
tors say  it  is  for  the  erection  of  a  Secularist  hall. 
Dr.  Pankhurtt  replied. 

Bbistowe,  V.C. — I  think  that  the  evidence  pro- 
posed to  be  put  in  is  admissible,  and  the  view  I 
take  of  it  is  this :  There  is  an  expression  in  the 
will  that  the  legacy  shall  be  paid  "  not  by  way  of 
.trust,"  followed  by  something  which  would  in 
iact  create  a  trust  that  would  entitle  the  parties 
alleging  that  a  secret  ti-ust  existed,  to  give  evi- 
dence to  support  their  allegation  that  there  was  a 
.secret  trust.  I  follow  the  view  taken  in  RuMell 
y.  Jaclaon  (10  Hare,  204)  and  in  other  cases  where 
there  was  an  expression  in  the  will  which  was,  no 
doubt,  inconsistent  with  the  notion  of  a  trust.  In 
the  case  of  RusaeU  v.  Jackson,  the  parties  were  to 
take  the  legacy  as  a  testimony  of  the  testator's 
regard  and  esteem  for  them,  and  as  a  compensa- 
tion for  the  trouble  they  would  have  in  the  execu- 
tion of  his  will.  Nevertheless,  extensive  evi- 
dence was  allowed  to  be  put  in  to  show  whether 
the  legacy  was  to  go  to  them  as  compensation,  or 
whether  it  was  to  go  to  them  on  a  promise  or 
undertaking  to  perform  the  direction  or  direc- 
tions which  did  in  fact  create  a  trust.    Conse- 


quently I  think  the  evidence  ought  to  be  admitted 
here,  because  in  this  case  the  testator  says  the 
legacy  shall  not  be  by  way  of  trnst,  but  that  he 
relies  upon  their  applying  the  money  towards  the 
object  or  objects  privately  communicated  to  them, 
by  him.  That  is  contrary  to  the  notion  of  their 
enjoying  the  money  personally  themselves,  and 
is  only  consistent  with  the  notion  of  their 
applying  it  for  some  purpose  which  in  fact 
amounted  to  a  trust.  I  repeat  that  I  think  there- 
fore the  evidence  to  be  admissible,  whatever  may 
be  the  result  of  it.  I  have  made  a  full  note  of  the 
objection  raised  by  Dr.  Pankhnrst,  and  if  it  should 
he  desired  to  take  the  case  higher  upon  this  point 
of  the  admissibility  of  evidence,  I  should  be 
prepared  now  to  make  an  order  that,  having 
regard  to  the  termn  of  the  will  and  to  the  cir- 
cumstances alleged  by  the  parties,  I  conceive  the 
evidence  on  the  point  to  be  admissible.  1  do  hoc 
say  that  the  point  is  not  one  of  very  considerable 
nicety  ;  but  as  I  have  come  to  the  conclusion  that 
the  evidence  is  admissible,  I  think  the  proper 
course  would  be  to  allow  the  matter  to  stand  over 
in  order  that  the  evidence  may  be  answered.  It 
seems  to  me  that  the  proper  course  would  be  thaD 
the  parties  should  enter  such  evidence  as  they 
think  right,  and  then  the  appeal  could  lie 
taken  on  the  whole  matter  at  once.  That  would 
avoid  two  appeals.  Otherwise  there  might  be  an 
appeal  on  the  question  of  the  admissibility  of  evi- 
dence, and  then  the  case  might  come  back  here, 
supposing  my  view  were  held  not  to  have  been 
correct,  and  I  might  then  make  another  order, 
and  that  again  might  be  taken  to  the  Court  of 
Appeal.  But  I  am  now  asked  to  allow  this  one 
point  to  be  appealed  ;  and  as  I  see  no  objection 
to  that,  I  will  make  an  order  that  affidavits  having 
been  tendered  as  evidence,  and  being  objected  to 
on  the  part  of  the  applicants,  the  court  declares 
that  such  evidence  is  admissible  and  may  be 
read.  I  understand  that  steps  will  at  once  be 
taken  to  have  that  order  appeiJed.  Then  the 
rest  of  the  motion  will  stand  over  tiU  after  the 
appeal. 

From  this    decision    Charles   Bradlaugh  and 
George  Payne  accordingly  now  appealed. 

Dr.  Pankhurst,  for  the  appellants,  repeated  the 
arguments  advanced  by  him  in  the  court  below, 
and  referred  to  the  following  authorities  : 
Rituell  V.  Jackson,  10  Hare,  204 ; 
Lomax  y.  Bipley,  3  Sm.  &  Giff.  48 ; 
Sowbotham  v.  i>unneH.  8  Ch.  Div.  430,  442 : 
Stead  V.  Mellor,  36  L.  T.  Eep.  N.  S.  498 :  5  Ch.  Div. 
225. 

Eopkinson,  for  the  respondents,  was  not  called 
upon  to  argue. 

Cotton,  L.J. — ^This  case  comes  before  us  by 
way  of  appeal  from  a  decision  of  the  Yioe- 
Chancellor  of  the  Duchy.  He  allowed  certain 
affidavits  to  be  put  in  as  evidence  in  order  to 
show  what  the  wishes  of  the  testator  were  in 
regard  to  his  will  as  communicated  by  him  to 
the  legatees,  and  what  they  said  in  answer  to 
that  communication  of  his  wishes  with  reference 
to  a  legacy  which  he  proposed  to  give.  The  case 
has  certainly  come  before  us  in  a  most  unsatis- 
factory way,  because  whether  this  evidence  will 
be  important  or  not  entirely  depends  upon  what 
turns  out  to  be  said  by  the  witnesses.  For  the 
case  to  come  before  us  merely  on  a  question  as  to 
whether  this  evidence  should  be  admitted  before 
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it  has  been  heard,  and  before  any  decision  has 
been  given,  without  knowing  the  result  of  that 
«yidence,  is,  in  my  opinion,  most  inconvenient. 
However,  here  ik   is.    The  Yice-Ohancellor  has 
made  an  order.    There  is   an  appeal  from  that 
•order,  and  we  are  bound  to  deal  with   it.      I 
understand,  however,  that  it  was  only  on  special 
reqnest  that  the  Yice-Chancellor  made  the  order 
in  this  form,  and  that  he  anticipated  the  diflScnlty 
which  I  have  mentioned.    I  am  informed  that 
it  was  on  an  agreement  between  counsel  that  it 
should  be  brought  here  in  this  way.    The  ques- 
tion arises  in  this  manner.    The  testator  gave  a 
legacy  in  these  terms :    "  I  give  and   bequeath 
nnto  my  friends  Charles  BraHlaugh  and  George 
Payne  the  sum  of  600i.,  free  of  legacy  duty,  to 
be  raised  and  be  paid  out  of  my  pure  personal 
■estate,  relying,  but  not  by  way  of  trust,  upon 
their  applying  the  said   sum  in  or  towards  the 
object   or  objects    privately    communicated    to 
them_  by  me."     Now,  the  question  is,  whether 
that  is  a  gift  simply  to  them.    It  is  proposed  to 
give  evidence  to  show  that  it  was  made  to  them 
on  the  promise  that  they  would  perform  certain 
wishes  of  the  testator  by  him  communicated  to 
them.    It  was  sought  to  be  established  that  the 
court  could  have  listened  to  that  evidence,-and  if 
it  found  on  the  evidence  that  when  the  testator 
communicated  his  wishes  there  was  a  promise, 
cither  by  express  words  or  by  silence,  that  they 
would  perform  his  wishes,  then  the  court  would 
fasten  upon  the  legatees  the  obligation  to  ]>er- 
form  those  wishes.    You  may  call  it  a  trust  if 
jou  please,  but  it  is  an  obligation.      Without 
creating  an  express  declaration  of  trust,  the  law, 
under  the  circnmstances,  implies  an  obligation 
of  performing  the  wishe.<i  of  the  testator  which 
the  testator  had  relied  upon  their  performing  as 
the  ground  for  giving  the  legacy.     It  is  then  said 
that  here  there  are  words  in  the  will  which  show 
that  in  fact  the  testator  did  not  give  this  legacy 
for  that  purpose,  because  there  'tvas  no  promise 
to  perform  his  wishes  by  the  legatees  on  which 
he  relied.    In  the  first  place,  I  do  not  read  this 
«8  if  he  had  said  :  "  I  did  not  take  any  promise 
from  them,  and  that  no  promise  on  their  part 
was  the  ground  for  my  making  this  bequest." 
What  he  says  is  this  :  "  Eelying,  but  not  by  way 
■of  trust,  upon  their  applying  the  said  snm."    I 
understand  that  to  mean,  "I  do  not  by  this  my 
■will  impose  any  trust  upon  them,  but  I   rely 
upon  what  they  will  do.      Even  if  the  testator 
had  used  words  which  said,  "  I  did  not  when  1 
agreed  to  make  this  legacy  to  them  impose  any 
trust  upon  them,"   I   still  think    the   evidence 
would  not  have  been  excluded.    If  that  were  so. 
if  the  testator  by  these  words  could  prevent  the 
fact  being  ascertained  which  led  to  the  leg^acy 
being  given  to  them,  an  easy  way  would  be  opened 
of  entirely  getting  rid  of  the  Statutes  of  Mort- 
main, or  the  rule  of  law  that  a  trust  or  legacy 
■shall  not  be  given  for  purposes  which  are  illegal. 
This  must  be  borne  in  mind  in  considering  all 
the  cases  where  on  the  face  of  the  will  there  is 
no  declaration  of  trust — cases  where  the  court  of 
■equity   imposes    an   obli&:ation    which   may    be 
4»uled  a  trust  in  consequence  of  circumstances 
.that  have  occurred  before  the  will  was  made.    If 
we  were  asked  here  to  apply  parol  evidence  for 
the  purpose  of  construing  the  will,  that  would 
be  a  very  different  matter,  and  I  should  hold  that 
no  parol  testimony  could  be  introduced.     But 


[  we  are  merely  considering  whether  parol  evi- 
dence is  to  be  produced  for  the  purpose  of  show- 
ing that  there  were  circumstances  which  induced 
the  testator  to  make  this  bequest,  and  which 
would  enable  the  court  to  fasten  upon  the 
legatees  an  obligation  or  trust.  The  case  which 
was  referred  to  of  Russell  v.  Jackson  (10  Ha.  204), 
and  on  which  I  understand  the  Vice-Chancellor 
relied,  contains — although  the  words  are  not  the 
same — the  very  matter  which  we  are  called  upon 
here  to  decide.  The  words  of  gift  in  that  case 
were  words  which  expressed  on  the  face  of  the 
will  that  it  was  to  be  given  to  the  legatees  for 
their  own  personal  benefit.  The  words  were : 
"  And  as  to  all  the  rest  and  residue  of  the  moneys 
to  arise  from  the  before  -  directed  sale  and 
collections,  I  give  and  bequeath  the  same  unto 
the  said  William  Jackson  and  Thomas  Aston 
Jackson  as  a  testimony  of  my  regard  and  esteem 
for  them,  and  as  a  compensation  for  the  trouble 
they  will  have  in  the  execution  of  this  my  will." 
Then  the  testator  appointed  the  said  William 
Jackson  and  Thomas  Aston  Jackson  executors  of 
his  will.  If  they  were  to  have  'compensation,  it 
must  be  by  their  being  masters  of  this  property, 
and  by  their  being  able  to  deal  with  it  in  their 
own  interest.  But  parol  evidence  was  admitted 
for  the  purpose  of  showing  that,  notwithstanding 
the  terms  of  the  will,  there  was  not  in  the  wi^ 
but  by  circumstances  that  existed  outside  the 
will,  that  which  would  enable  the  court  to  put 
an  obligation  upon  the  legatees  to  hold  the  legacy, 
not  for  their  own  benefit  nor  to  use  it  as  compensa- 
tion, but  to  held  it  upon  trust  for  certain  pur- 
poses. That  is  the  principle  which  governs  this 
case,  although,  as  I  have  said,  the  words  are 
not  the  same  here.  But,  whatever  the  words  of 
the  will  may  be,  in  my  opinion  the  court  is 
justified  and  bound  to  admit  parol  evidence  for 
the  purpose  of  seeing  whether  the  circumstances 
which  attended  the  communication  by  the  testa- 
tor to  these  legatees  of  his  wishes  are  such  as 
would  enable  the  court  to  enforce  upon  them  an 
obligation  of  performing  his  wishes  in  conse- 
quence of  the  promise  expressed  or  implied  that 
they  made  to  him  to  perform  his  wishes  com- 
municated to  them.  In  my  opinion,  therefore, 
the  appeal  fails. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
think  the  case  comes  before  us  in  a  shape  which 
is  not  very  convenient.  I  think  that  the  Vice- 
Chancellor — for  whom  I  entertain  great  respect, 
and,  if  I  criticise  what  he  does,  I  do  it  with  the 
fullest  respect  to  him — should  have  had  the 
courage  of  his  opinion,  and,  if  he  admitted  this 
affidavit,  he  ought  to  have  gone  on  to  read  it,  and 
not  to  allow  this  case  to  come  to  appeal,  and 
oblige  us  to  deal  with  the  bare  statement  which 
comes  before  us.  Dr.  Pankhurst  contends  that 
evidence  is  not  to  be  admitted  with  a  view  of 
showing,  I  suppose,  that,  if  it  is  a  trust,  it  ia 
possible  that  there  is  an  illegal  trust  created. 
The  proposition  which  I  understand  he  asks  us 
to  confirm  is  this  :  Although,  if  it  is  plain  that 
there  is  nothing  in  the  will  to  show  whether 
there  is  a  trust  or  not,  the  court  can  go  outside 
the  will  to  see  if  outside  it  it  could  find  that  a 
real  trust  or  obligation  has  been  created,  yet, 
on  the  other  hand,  if  the  words  of  the  will 
indicate  that  there  is  no  trust,  the  conrt  cannot 
go  outside  the  will  to  inquire  whether  or  not 
there  is  one.  Now,  to  my  mind,.8ach  a  doctrin* 
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would  be  fraught  with  consequences  of  a  Tery' 
unfortunate  and  very  serious  kind.  We  are  not 
now  considering  the  question  whether  parol  evi- 
dence can  be  admitted  for  the  purpose  of  con- 
struing a  will — not  at  all.  I  do  not  wish  myself 
to  add  any  expression  of  opinion  of  my  own  a.s 
.to  the  exact  construction  of  this  will,  whether 
or  not  the  words  are  inconsistent  with  the 
creation  of  a  trust  by  the  will.  I  will  assume 
that  the  words  do  not,  or  ought  not,  to  result  in 
a  trust.  I  do  not  think  the  court  can  interfere 
on  such  a  g^und  as  that.  But  if  the  bequest 
is  obtained  under  circumstances  not  disclosed  in 
the  will  at  all,  by  a  promise  to  which  the  will 
makes  no  allusion,  then  the  court  will  consider 
that  the  obligation  should  be  fulfilled.  Supposing 
that  a  person  in  his  will  introduces  words  with  a 
•view  of  blinding  the  eyes  of  the  court,  leaving  out- 
side the  will  a  conscientious  obligation  which  has 
been  created  either  orally  or  by  some  written  docu- 
ment about  which  the  will  not  only  makes  no  men- 
tion, but  as  to  the  existence  of  which  the  testator 
desires  to  blind  the  court,  then  it  seems  to  me  the 
court  ought  to  inquire  whether  there  is  any  other 
obligation  outside  the  will,  and  not  to  be  stopped 
by  the  mere  expression  of  the  will.  I  think  the  case 
of  Buuell  V.  Jackton  {ubi  sup.)  falls  within  this 
last  category,  and  does  not  fall  within  the  category 
within  which  Dr.  Fankhurst  said  he  put  it — 
namely,  a  case  where  there  was  nothing  in  the 
will  to  show  whether  there  was  a  trust  or  not. 
.He  contended  that  the  language  in  BuueU  t. 
Jaekton  indicated  that  the  money  was  to  go  to 
the  legatees  for  their  own  benefit,  and  that  there- 
fore Buitell  y.  Jaekton  really  does  not  touch  the 
point  in  the  present  case.  In  this  case  we  do  not 
surmise  whether  this  bequest  is  legal  or  illegal; 
we  do  not  know  what  it  is,  and  I  think  that  the 
Vice  -  Chancellor  was  bound  to  inquire  into  the 
matter.  For  these  reasons  it  seems  to  me  the 
appeal  must  be  dismissed,  with  costs. 

Pet,  L.J. — I  entirely  agree. 

Solicitor  for  the  appellants,  T.  E.  Jonet,  Man- 
chester. 

Solicitor   for  the  respondents,   W.  B.  Minor, 
Manchester. 


HIGH    COURT   OF   JUSTICE. 

CHANCEBT  DIVISION. 
Mar/  16,  17,  18, 19,  June  27,  28,  29,  30,  July  5»6. 
7. 11,  and  12. 
(Before  £at,  J.) 
Blaib  Ain>  SuuiTEa  v.  Dxakik. 
Edbn  a»d  Thwaites  i>.  DiAKHf.  (a) 
Ifiiitanee  arising  from  acta  of  several  persons — 
FoUution  of  stream — Remedy  against  one  of  the 
several  contributors  to  the  nuisance. 
Where  several  manvfacturers,  having  their  works 
upon  a  stream,  cause  a  nuisance  to  a  riparian 
ovmer  below  tltem  by  discharging  offensive  nuUter 
into  the  stream,  it  is  no  answer — in  an  action  for 
nuisance  brought  by  the  riparian  owner  against 
one  of  those  manufacturers — for  such  mantifae- 
iurer  to  say  that  the  share  he  contributed  to  the 
nuisance    is    infinitesimal    and    unappreciable. 
The  riparian  owner  is  entitled  to  have  the  water 

<a)  Beported  by  E.  A.  SCHATOELKT,  Eao..  B»tTUt«r-*t-Law. 


of  the  strecmi  sent  down  to  him  in  its  original 
pure  condition,  and  has  a  right  lo  take  the  TnaiMt- 
faetwrers  in  detail  and  prevent  each  one  of  them 
from  discharging  into  the  stream  hit  contribution 
to  that  which  becomes  in  the  aggregate  a  grievous 
nuisance,  and  which  causes  the  damage  eoat- 
plained  of. 
Thorpe   v.  Brumfitt   (i.  Bep.  8  Ch.  App.  650) 

followed. 
In  these  two  actions,  which  were  consolidated  by 
an  order  dated  the  14th  Dec.  1886,  and  were  tried 
together,  the  matter  of  complaint  was  the 
pollution  of  a  stream  known  as  the  Eagley  bro<^ 
a  tributary  of  the  river  Tonge,  in  Lancashire^  in 
the  neighbourhood  of  the  boroagh  of  Bolton. 

The  plaintiffs  in  the  first  action,  Blair  and 
Snmner,  were  the  lessees  of  the  Mill  Hill  Bleach 
Works  at  Bolton,  where  they  carried  on  the 
business  of  bleachers  and  finishers,  for  the  variooB 
operations  and  processes  connected  with  which  a 
constant  supply  of  water  was  required. 

The  Mill  Hill  Bleach  Works  were  situate  upon 
the  banks  of  the  river  Tonge,  a  stream  formed  bv 
the  union  of  the  Eagley  brook  and  the  Astley  brook 
at  a  point  some  distance  above  the  bleach  works 
of  the  plaintiffs  Blair  and  Sumner,  and  which 
stream,  with  the  bed  or  channel  thereof,  where 
it  passed  such  bleach  works,  were  in  part  ad- 
jacent to  and  in  part  included  in  the  premises  of 
which  those  plaintiffs  were  owners.  They  were 
accustomed  to  take  therefrom  the  supply  of  water 
which  was  requisite  for  their  business,  and  it  was 
necessary  that  such  water  should  be  as  pore- 
as  possible,  and  in  particular  not  polluted  with 
foul  and  dirty  water  and  other  matters  dis- 
charged from  dye  works. 

The  plaintiffs  in  the  second  action,  Eden  and 
Thwaites,  were,  as  to  a  great  portion,  the  owners 
in  fee,  and  as  to  some  other  portions  the  leasees 
for  long  terms  of  years,  of  the  Water  Meeting^ 
Bleach  Works  at  Sharpies,  near  Bolton,  where- 
they  carried  on  the  trade  or  business  of  bleachers 
and  finishers  upon  au  extensive  scale. 

The  Water  Meetings  Bleach  Works  were  situate 
upon  the  banks  of  the  Eagley  brook,  which,  and 
the  bed  or  channel  thereof,  flowed  past  and 
abutted  upon  the  premises  owned  and  leased  by 
those  plaintiffs.  From  that  stream  the  plaintifb 
Eden  and  Thwaites  principally  derived  the  re- 
quisite supply  of  water  for  use  at  their  works, 
and  it  was  equally  necessary  for  them,  havings 
r^^rd  to  the  character  of  the  business  there 
carried  on  and  the  purposes  for  which  such  -water 
was  used,  that  the  same  should  be  as  pure  as 
possible,  and  in  particular  unpolluted  -with  such 
loul  -water  and  other  matters  as  were  commonly 
discharged  from  dye  works. 

The  defendants  in  both  actions,  H.  and  _B- 
Deakin,  were  the  occupiers  of  the  Belmont  Print 
and  Dye  Works,  situate  on  the  banks  of  the 
Eagley  brook  pome  distance  above  its  junotioii 
with  tne  Astley  brook. 

By  their  respective  statements  of  claim  the 
plaintiffs  allegea  that  the  -waters  of  the  Eagley 
brook  before  they  reached  the  defendants'  Belmont 
works  were  pure,  not  being  fouled  by  any  manu- 
factories or  other  source  of  -pollution  higher  up 
the  stream ;  but  that  at  their  Belmont  worn 
or  some  parts  thereof  the  defendants  (who  or 
whose  predecessors  in  business  some  few  years 
ago  be<»me  thn  lessees  or  oocnpiers  thereof  the 
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same  having  then  for  several  years  been  nn-  ' 
■oocnpied,  and  having  never  in  net  being  used 
«s  dye  trorks  or  for  the  carrying  on  of  any 
process  productive  of  material  pollution  to  the 
stream)  began  recently  to  carry  on  the  business 
■ot  dyeing ;  that  this  business  the  defendants  had 
gradually  extended,  and  they  had  continued  to 
iiiacharge  into  the  Eagley  brook  a  constantly- 
increasing  amount  of  refuse  and  foul  and  dirty 
water  produced  in  the  various  processes  con- 
nected with  their  dyeing  business  at  the  Belmont 
works,  until  the  pollution  thereby  occasioned  in 
the  water  of  the  river  Tonge  where  it  passed 
through  or  by  and  was  used  in  the  premises  of 
the  plaintiffs  had  become  so  serious  as  materially 
to  interfere  with  their  businesses,  and  thereby 
-occasioned  great  damage  and  injury  to  them. 

The  plaintifb  also  Sieged  that,  if  there  were 
*ny  pollution  of  the  waters  of  the  Eagley  brook 
by  former  occupiers  of  the  Belmont  works,  such 
pollution  was  altogether  different  in  kind  and  the 
degree  or  amount  thereof  not  nearly  so  large  as 
that  which  was  now  occasioned  there  by  the 
defendants  in  their  dyeing  business. 

The  plaintiffs  further  alleged  that,  there  were  a 
number  of  other  manufactories  or  mills  and 
other  works  on  the  banks  of  the  Eagley  brook, 
below  the  Belmont  works,  and  the  waters  of  the 
river  Tonge  were  in  some  degree  fouled  by  the 
matters  discharged  from  such  manufactories, 
mills,  and  other  works  or  some  of  them ;  that 
they  (the  plaintiffs)  had  taken  and  were  taking 
■steps  to  stop  such  fouling ;  but  that  the  de- 
fendants, whose  Belmont  works  and  Egerton 
works  contributed  most  materially  and  in  an 
ever- increasing  degree  to  the  resulting  pollution 
•of  the  river  Tonge  where  it  passed  the  premises 
•of  the  plaintiffs,  neglected,  and  in  fact  declined, 
to  remove  the  cause  of  complaint. 

The  plaintiffs  claimed  an  injnnction  to  restrain 
the  defendants  from  discharging  from  their 
Selmont  works  any  refuse,  nozions  fluid,  foul 
or  other  matters,  or  dirty  water  whatsoever  into 
the  Eagley  brook,  so  as  to  pollute  or  to  in- 
crease the  pollution  of  the  waters  of  the  river 
Tonge  where  they  flowed  past  the  works  of  the 
plaintiffs,  to  the  injury  or  damage  of  the  plaintiffs. 
They  also  claimed  damages. 

By  their  statement  of  defence  the  defendants 
.did  not  admit  that  the  water  used  by  the  plaintiffs 
should  be  as  pure  as  possible ;  but  alleged  that  a 
-certain  amount  of  foreign  or  polluting  matter 
was  not  injurious  to  the  water  so  used. 

The  defendants  did  not  admit  the  plaintiffs' 
Jillegations  as  to  the  purity  of  the  waters  of  the 
Eagley  brook  before  they  reached  the  Belmout 
works,  but  alleged  that  the  same  were  not  pure. 

The  defendants  did  not  admit  that  they  dis- 
'Cbarged  into  the  Eagley  brook  any  refuse  or  foul 
or  dirty  water.  In  the  alternative  they  said  that, 
if  they  did  discbarge  into  that  brook  any  refuse 
•or  foul  or  dirty  water,  they  did  not  discharge 
therein  any  larger  quantity  of  refuse  or  foul  or 
■dirty  water  than  they  and  their  predecessors  in 
title  had  been  accustomed  as  of  right  to  pour 
into  the  brook  during  the  period  which  had 
ehpsed  since  July  1845. 

The  defendants  denied  that  they  had  caused  or 
were  causing  to  the  plaintiffs  any  damage  or 
injury. 

The  defendants  did  not  admit  the  plaintiffs' 
■aO^lstions  as  to  the  poUntion  of  the  waters  of 


the  Eagley  brook  by  former  occupiers  of  the 
Belmont  works;  but  alleged  that,  if  there  had 
been  any  polluting  matter  discharged  from  the 
Belmont  works  into  the  brook  (which  the  de- 
fendants did  not  admit),  the  same  was  not  greater 
in  extent  or  different  in  character  from  that 
which  had  been  poured  into  the  brook  from  the 
same  works  as  of  right  daring  the  period  which 
had  elapsed  since  July  1845. 

The  defendants  also  alleged  that  the  plaintiffs, 
had  acquiesced  in  their  hiode  of  carrying  on  their 
business,  and  had  lain  by  while  the  defendants  or 
their  predecessors  in  title  had  expended  large 
sums  on  the  Belmont  works,  and  were  barred 
by  such  acquiescence  and  by  laches  from  main- 
taining their  actions. 

The  actions  now  came  on  for  trial. 

Sir  Henry  James,  Q.C.,  Ince,  Q.C.,  If.  IngJa 
Joyce,  and  J^roughion  for  the  plaint&s. 

Sir  Biohard  E.  Webeter  (A.-G.),  Marten, 
Q,G.,  and  0.  Leigh  Clare  for  the  defendants. 

The  arguments  sufficiently  appear  from  the 
judgment. 

The  following  authorities  were  referred  to : 

Attoniey-Oeneral  v.  ■E'ing((on-o»-I%amM,  11  Jar. 

N.  S.  596 ; 
Hamp  v.  Htrrf,  19  L.  T.  Bap.  N.S.  436;  L.  Bep. 

4  Ex.  43; 
Pennington  v.  Brmiop  Hall  Coal  Company,  37  L.  T. 

Eep.  N.  S.  149 ;  5  Ch.  Div.  769 ; 
BirerB  PoUntion  Act  1876,  seota.  4,  20; 
Tipping  v.  8t.  Melen't  Bmelting  Company,  12  L.  T. 

Sep.  K.  S.  776 ;  4  B.  &  3.  606;  11  H.  of  L.  Cas. 

642;  L.  Bep.  1  Ch.  App.  66; 
Oale  on  EuementB,  5tli  edit.  482 ; 
CUiwea  T.   The  8tajlord*Kin  Poiterie*  Waterworks 

Company,  27  L.  T.  Bep.  N.  S.  298,  521 ;  L.  Bep. 

8  Ch.  App.  125; 
Thorpe  v.  Brun^^itt,  L.  Eep.  8  Ch.  App.  650 ; 
CrouleyY.  Lightowler,  16  L.  T.  Bep.  N.  S.  438;  L. 

Bep.  3  Eq.  279;  L.  Bep.  2  Ch.  App.  478; 
Baxmdale  y.  McMurray,  L.  Bep.  2  Ch.  Aro.  790 ; 
Mouson  and  Co.  v.  Boehm,  26  Ch.  Div.  393,  405; 
Carlyon  Y.  Lovering,  1  H.  <fc  N.  797 ; 
Balmn  v.  Sorth  Brancepeth  Coal  Company,  21  L.  T. 

Bep.  N.  S.  154;  L.  Bep.  9  Ch.  App.  705; 
GamU  T.  Fynney,  26  L.  T.  Bep.  N.  S.  808 ;  27  lb. 

569 ;  L.  Bep.  8  Ch.  App.  8. 

Kat,  J. — ^This  case  raises  some  very  interesting 
queatiouB  of  law.  In  the  view  I  take,  it  is  not 
necessary  to  give  a  very  minute  description  of 
the  locus  in  quo,  nor  of  the  particular  facts.  The 
material  facts  for  the  purpose  of  my  judgment 
are  these :  The  plaintiffs  are  two  manufacturers 
and  have  different  works  situate  a  mile  or  two 
from  one  another,  upon  a  stream  which,  at  the 
works  of  the  plaintiff  Eden,  is  called  the  Eagley 
brook.  After  passing  Eden's  works  it  receives 
an  effluent  called  the  Astley  brook,  and  the 
combined  stream  takes  the  name  of  the  Tonge 
river,  and  as  the  Ton^  river  it  flows  past  tne 
works  of  the  other  plaintiffs,  Blair  and  Sumner. 
Six  miles,  speaking  roughly,  above  Eden's  works 
and  seven  miles  above  Blair  and  Sumner's  works, 
the  defendants  have  two  sets  of  works.  I'racti- 
cally  they  are' upon  the  head  waters  of  this 
stream.  They  are  called — and  I  will  call  them 
for  the  purpose  of  what  I  have  to  say—the 
Belmont  Upper  and  the  Belmont  Lower  Works.  • 
Practically  1  say  they  are  on  the  head  waters  of 
this  stream,  for  just  above  the  upper  works 
the  stream  receives  the  greater  part  of  the 
water  in  that  portion  of  it  from  a  compensation 
reservoir.  It  seems  that  a  Iwg.  time  ago  the 
igitized  by  VjOOQlC 
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reservoir  was  made  for  the  pnrpoae  of  supplying 
the  town  of  Bolton  with  drinking  water.  The  water 
being  taken  from  the  gathering  ground  of  this 
stream,  the  Corporation  of  Bolton,  as  is  commonly 
the  case,  made  a  compensation  reservoir  fiom 
which  they  were  bound,  I  presume,  to  send  a 
certain  amount  of  water  every  day  into  this 
stream.  It  amounts  to  4,050,000  KtUons  in  the 
course  of  twelve  hours.  During  the  night  time 
they  send  nothing  unless  there  nappens  to  be  an 
overflow  in  the  compensation  reservoir;  but 
during  the  day  time  they  send  down  day  after  day 
through  a  gange  the  quantity  which  I  have  men- 
tioned. In  addition,  there  are  two  small  efSuents 
which  bring  down  more  or  less  water,  but  not 
much  except  in  a  rainy  season.  They  are  the 
only  supplies  above  the  Belmont  Upper  Works. 
The  Belmont  Upper  Works  are  printing  works, 
and  the  Belmont  Lower  Works  are  also  printing 
and  dyeing  works.  At  the  Belmont  Upper 
Works  a  means  has  been  adopted  of  clarifying  the 
effluent  water  from  their  processes,  and  the 
residuum,  which  is  said  to  be  tolerably  clear 
water,  is  turned  into  a  large  lodge  or  reservoir 
which  is  called  the  Ornamental  Eeservoir.  For 
a  long  time  the  Belmont  Lower  Works  did  the 
same.  Upon  the  stream  of  the  Eagley  brook  there 
are  a  number  of  manufacturing  works,  the  one 
next  below  the  Belmont  Lower  Works  being 
Charles  Turner  and  Co.'s  paper  works.  Turner 
and  l/0.*s  paper  works  receive  the  water  from  the 
Ornamental  Beservoir,  and  they  use  it  for  the 
purpose  of  their  operations,  and  they  return  it 
into  the  course  of  the  Eagley  brook  at  a  point 
about  half  a  mile  below  the  Ornamental  Beservoir. 
In  1883  the  plaintiffs,  and  Turner  and  Co.,  and 
certain  other  manufacturers,  complained  of  the 
pollution  of  this  stream,  and  attributed  it  in  an 
increasing  degree  to  the  Belmont  works.  The 
complaint  of  the  plaintiffs  produced  no  effect. 
The  complaint  of  Turner  and  Co.,  however,  did 
prodoce  an  effect.  Turner  and  Co.,  it  seems,  are 
tenants  of  the  same  landlord  as  the  defendants. 
Whether  on  that  account  or  not,  the  defendants 
agreed  with  Turner  and  Co.  not  to  send  the 
polluting  effluent  from  the  lower  works  any 
longer  into  the  Ornamental  Beservoir,  by  which 
means  it  reached  the  water  more  or  less  which 
Turner  and  Co.  used  at  their  works,  but  to  send 
it  by  a  series  of  troughs  past  the  Ornamental 
Reservoir  to  the  lower  end  of  the  reservoir, 
where  it  silted  up.  Those  troughs  were  made 
in  1884  and  discharge  at  a  little  distance 
above  the  by-wash  of  the  Ornamental  Reservoir, 
which  is  sometimes  called  the  Weir  in  the 
evidence.  The  effluent  then  rung  by  a  channel 
cut  in  the  silted  up  part  of  the  ornamental  water 
over  this  lodge  and  down  into  the  course  of  the 
brook.  It  is  very  important  to  observe  that 
whereas,  before  1£^,  the  effluent  from  the  lower 
Belmont  works  went  into  the  ornamental  water, 
after  1884,  since  the  troughs  have  been  made,  no 
part  of  it  goes  into  the  ornamental  water  at  all,  but 
all  runs  over  this  by-wash  into  the  -course  of  the 
stream.  The  consequence  is,  that  that  part  of  the 
stream  receives  nothing  else  except  a  very  small 
contribution — the  amount  of  which  I  do  not 
think  is  g^ven  in  the  evidence — from  what  is 
called  the  Shaw  brook.  I  do  not  know  exactly 
where  it  comes  in.  In  the  half-mile  of  the  course 
of  the  stream  between  the  foot  of  this  weir  or 
by -wash,  and  the  place  where  the  effluent  from 


Turner  and  Co.'s  paper  works  comes  in,  the  main 
part  of  what  runs  into  the  stream  is  the  water 
trom  these  troughs,  that  is  the  polluted  refuse 
from  the  Belmont  works.  While  I  am  upon  that 
subject  I  may  remark  that  it  seems  that  no 
treatment  whatever  of  the  refuse  from  the  lower 
works  is  provided  in  order  to  clarify  it  excepting 
that  it  is  collected  from  all  the  different  she<& 
and  vats  into  a  tank  which  is  three  yards  wide 
and  three  yards  deep.  This  tank  gets  filled  np 
to  the  points  where  the  refuse  comes  in  and  Roe» 
out,  in  a  comparatively  short  space  of  time,  and 
then  the  effluent  runs  over  the  top  of  the  sedi- 
ment and  goes  out  into  the  troughs.  That  is 
the  only  attempt  at  clarifying  or  purifying  the 
refuse  at  all  at  the  Belmont  Lower  Works.  It  is 
not  treated  chemically,  it  is  left  to  subside  as 
much  as  it  may  in  passing  through  this  tank. 
This  has  only  been  done  since  the  troughs  were 
put  up  in  1884.  It  is  said  that,  when  the  tank 
gets  full  of  sediment  up  to  the  level  of  the  pipe 
that  lets  it  off,  the  sediment  is  taken  out,  mixed. 
with  lime,  and  thrown  on  some  land  belonging  to 
the  defendants.  That  is  the  course  of  proceed- 
ing at  these  works.  The'  first  defence  which  I 
have  got  to  deal  with  is  as  follows :  The 
defendants  say  thii  in  their  amended  statement 
of  defence  :  "  The  defendants  do  not  admit  that 
they  discharge  into  the  Eagley  brook  any  refuse 
or  foul  or  dirty  water."  Why  that  should  be  put 
in  I  do  not  know,  because  the  evidence  is 
abundantly  clear  that  they  do,  by  these  troughs, 
dischargenothingbutfoul  and  dirty  water  into  this 
brook.  "In  the  alternative  the  defendants  say 
that,  if  they  do  discharge  into  the  said  brook  any 
refuse  or  foul  or  dir ly  water,  they  do  not  discharge 
into  the  said  brook  any  larger  quantity  of  refuse 
or  foul  or  dirty  water  than  they  or  their  predeces- 
sors in  title  have  been  accustomed  as  of  right  to 
Eour  into  the  said  brook  during  the  period  which 
as  elapsed  since  the  month  of  July  1845."  That 
is  a  defence,  of  course,  of  prescriptive  right  to  do 
that  which  they  are  doing  now.  I  will  go  back  to 
the  year  1845  and  see  what  the  state  of  things  was 
then.  In  the  year  1845  these  works  were  occupied 
by  Messrs.  Walker  and  Dewhirst,  who  occupied 
them  until  1857.  In  1867  Walker  left  the  firm 
and  Dewhirst  can'ied  on  the  business  alone  from 
1857  to  1860.  In  1861  it  was  taken  up  by  a  firm 
called  Lindop  and  Co.,  who  were  represented  by 
the  witness  who  has  given  evidence  here,  Mr. 
Bevan,  who  was  a  partner  in  that  firm.  In  1867 
the  works  were  stopped,  and  they  did  not  recom- 
mence until  1870.  In  1870  Deaiiin,  the  father  of 
the  present  defendants,  who  now  carries  on  the 
Egerton  works  lower  down  the  stream,  recom- 
menced working  them,  and  he  handed  over  the 
business  after  a  short  time  to  his  sons.  Up  to 
the  year  1880  the  upper  works  had  not  been  used 
as  dye  works,  but  in  that  year  they  began  to  use 
the  upper  works  as  dve  works,  as  I  understand, 
and  complaints,  as  I  have  said,  were  made  in  188S 
and  the  troughs  were  put  up  in  1884.  I  have 
now  to  see  whether,  upon  the  evidence  before 
me,  the  defendants'  claim  of  prescription  can 
be  maintained.  [His  Lordship  then  reviewed 
the  evidence  on  this  part  of  the  case,  stating, 
as  his  conclusion  therefrom,  that  it  was  clear^ 
proved  that  the  materials  which  were  used  at 
the  defendants'  works  from  1845  till  a 
recent  period  were  substantially  different 
from  the  materials  used  there  .at  present  s  that 
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formerly  the  principal  mordant  used  was  the 
Te^etahle  mordant  znadder ;  that  yery  little  feme 
oxide,  or  iron  in  any  Bfaape,  was  formerly  used  at 
the  defendants'  works;  that  the  amount  of 
effluent  was  formerly  not  anything  like  so  great  as 
it  had  been  since  the  time  the  defendants  had  been 
occupying  the  works;  that  the  amount  of  pollution, 
whateyer  its  nature,  was  formerly  not  anything 
like  BO  much  as  during  the  increasing  business  of 
the  defendants  had  been  poured  into  the  stream  ; 
that  whereas  during  former  times  the  effluent 
from  the  works  went  struight  into  the  Ornamental 
Keservoir  and  there  settled,  so  that  the  water 
which  came  from  that  reservoir  was  compara- 
tiyely  clear,  in  1884,  all  the  refnse  from  the 
lower  works,  subject  to  the  subsidence  in  the 
tank  had  been  diyerted  from  the  Ornamental 
Beservoir,  and  poured  straight  into  the  stream 
oyer  the  weir  or  by-wash ;  that  the  pouring  of 
such  refuse  as  was  poured  into  the  Ornamental 
Beseryoir  could  give  no  prescriptiye  right  to  send 
it  into  the  stream  without  passing  through  the 
reseryoir ;  that  the  defendants  were  now  doing  that 
which  was  yery  much  more  likely  to  injure  the 
plaintiffs  than  what  was  done  before  1884,  ey«>n 
supposing  the  effluent  was  exactly  the  same  in 
each  case;  but  that  it  was  clearly  proved  that 
the  effluent  was  not  the  same,  being  formerly 
very  much  less  noxious  to  manufacturers  so  far 
down  the  stream  as  plaintiffs  wore;  and  that, 
consequently,  the  claim  to  prescriptive  right  was 
a  claim  which  could  not  be  maintained.  His 
Lordship  proceeded  as  follows  :]  But  then  comes 
this  question,  which  is  raised  more  distinctly  in 
the  evidence  than  in  the  pleadings :  Is  that  which 
the  defendants  are  now  doing  an  injury ;  and,  if 
an  injury,  does  it  prodace  damage  to  the  plain- 
tiffs  ?  In  other  words,  is  it  a  cose  for  damages, 
or  for  an  injunction  ?  Upon  that  a  very  inte- 
resting, and  no  doubt  a  very  serious,  qaestion  of 
law  is  raised.  [His  Lordship  then  reviewed  the 
evidence  in  regard  to  the  ingredients  discharged 
into  the  effluent  coming  from  the  lower  works 
into  the  stream,  the  most  deleterious  of  which  was 
proved  to  be  ferric  oxide.  His  Lordship  dis- 
cussed the  noxious  effect  produced  by  the  refuse 
of  the  ferric  oxide,  which  had  been  used  as  a 
mordant,  and  which  refuse  after  escaping  into 
the  stream  was  indestractible,  as,  although  the 
action  of  the  stream  and  air  might  alter  its  con- 
dition, it  could  not  actually  destroy  the  refnse. 
His  Lordship  said  that  the  defendants'  contention 
was  that,  assuming  it  to  be  proved  that  a  certain 
amount  of  ferric  oxide  was  brought  in  by  the 
troughs,  the  dilution  of  that  ferric  oxide  as  it  went 
down  the  stream  was  so  great  as  to  become  an 
exceedingly  small  decimal  of  a  grain  per  gallon ; 
and  that  such  dilation  was  sufficient  to  render  the 
amount  of  ferric  oxide  poured  in  by  the  defen- 
dants innocuous  for  bleaching  purposes  at  the 
works  of  Eden,  and  still  more  so  at  the  works  of 
Bbur  and  Sumner.  His  Lordship  proceeded  as 
follows :]  I  will  assume  that  to  be  proved,  and  I 
will  also  assume  that  to  be  the  actual  condition  of 
the  property.  Upon  this  stream  there  are  a 
quantity  of  other  works,  and  I  will  assume  that 
they  produce  the  effect  which  everybody  admits 
is  proved  to  exist  at  Eden's  works,  and  at  Blair's 
works.  The  evidence  shows  that  the  condition 
of  the  stream  there  is  that  of  an  open  sewer 
simply,  and  everybody  agrees  that  the  water  of 
the  stream  could  not  possibly  be  used,  without 


'  great  expense  at   any  rate,   for   bleaching  pur- 
poses   either    at    Eden's    works    or    at    Blair's 
works.    Now,  assuming  that  to  be   quite  con- 
clusively proved,  this  is  the  problem  proposed: 
Given,  first,  the  fact  that  the  amount  of  pollu- 
tion brought  in  by  the  defendants  is  such  that 
by  itself  it  would   not    sufficiently   injure  this 
water  as  to  make  it  unfit  for  bleaching  at   the 
works  of  either   of    the    plaintiffs ;    but    given 
also  the  fact  that  the  amount  poured  in  by  the 
defendants,  together  with  the  amount  poured  in 
by   their    father   at    his   works,    is   enough    to 
produce  the  condition  of  things  which   actually 
exists — namely,  that  the  water  at  the  plaintiffs' 
works   is   unfit  for   bleaching — now,    is   it   the 
law  that,  supposing  it  is  impossible  to  say  that 
any  one  of  tnose  persons  pours  into  this  stream 
foul    matter    enough    by    itself    to     create    a 
nuisance,  but  that    what   they  all  pour   in    to- 
gether does  create  a  nuisance,  that  the  plaintiffs 
cannot  sue  any  one  of  them  P    If  that  were  so  I 
suppose  a  plaintiff  who  lost  that  which  is  his 
natural  right — namely,  to  have  the  water  of  the 
stream    pass    in   its  original   pure  condition— 
might  lose  that  right  entirely  oy  the  combined 
action  of  a  number  of  manufacturers  above  him. 
They  might  all    laugh  at  him  and  say,    "You 
caunot  sue  any  one  of  us  because   you  cannot 
prove  that  what  each  one  of  us  does  would  of 
Itself  be  enough  to  cause  you  damage."  All  I  can 
observe  is  that,  in  my  opinion,  it  would  be  a  most 
unjust  law  if  there  were  such  a  law.     Were  the 
case  absolutely  new,  and  my  individual  opinion- 
had  to  be  given  upon  it,  I  still  should  say  dis- 
tinctly that  that  was  not  the  law.      A  man  is  not 
bound  to  sue  anybody  until  he  finds  that  be  is 
being  injured.    A  riparian  owner  has,  as  I  have 
already  remarked,  a  natural  right  to  the  use  of  the 
water  which  passes  him  in  the  stream  in  its  original 
pure  condition  as  nature  would  send  it  to  him.    If 
ne  finds  that  it  is  no  longer  in  such  a  condition  ; 
that  it  is  impossible  to  use  it  for  domestic  pur- 
poses or  for  manufacturing  purposes,  and  that  it 
becomes  a  filthy  sewer  like  this    stream ;    and 
further,  if  he  finds  that  that  was  produced  by  the 
combined  acts  of  a  number  of  riparian  proprietors 
above  him,  is  he  without  remedy  P     Has  he  no 
remedy  because  each  cue  of  them  can  say :    "  It 
was  not  my  doing.    I  only  contributed  a  part, 
and  the  part  I  did  contribute  was  not  enougn  lo 
do  you  damage?"      I  put  another  illustration 
during  the  course  of  the  argument  which  has  not 
been  answered  to  my  satisfaction.     Suppose  that 
there  were  only  two  polluting  sources  ;    suppose 
that  one  of  two  manufacturers  sent  in  a  particular 
chemical  which  of  itself  would  do  no    kind  of 
harm,  and  then  that  the  other  below  him  sent  in 
another  chemical  which   of  itself  would   do  no 
kind  of  harm ;  suppose  that  the  combined  effect 
of  those  two  chemicals — and  the  thing  is  quite 
possible — would  be  such  that  the  stream  would 
become  poisoned  and   quite    unusable   for  nny 
domestic  or  manufacturing  use,  would  neither  of 
those  manufacturers  be  liable  ?     I  have  no  hesi- 
tation in  saying  that,  in  my  opinion,  a  man  sa 
injured  has  distinctly  a  right  to  take  the  several 
persons  who  injure  him  in  detail  and  to  say,  "  I  am 
Bufiering  from  the  combined  acts  of  all  of  you ;  if 
I  cau.prove  that  each  one  of  you  contributes  to 
that  result  which  is  damaging  me  I  have  a  right 
to  sue,  and  a  right  to  ask  the  court  to  prevent 
each  of  you  from  sending  in  his  cpntributipn  to 
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~tbat  which  in  the  aggregate  does  me  d&mage."  I 
repeat,  that  my  opinion  is  he  has  that  ri^ht. 
Therefore,  if  the  case  stood  so  simply,  and  if  I 
were  convinced  that  the  amount  of  injurions 
matter  sent  down  by  the  defendants  wonld  not  of 
itself  produce  actnal  damage  to  the  plaintiffs,  I 
shoala  still  hold  that  they  had,  nevertheless,  a 
right  of  action  against  the  defendants,  if  it  were 
proved  that  the  deleterions  ingredient  sent  down 
by  the  defendants  did  reach  the  plaintiffs.  That 
it  does  so  is  proved  beyond  question.  Every  one 
of  the  chemical  witnesses  admits  it  might ;  and  I 
have  no  kind  of  doubt  that  the  ferric  oxide,  being 
«n  indestructible  ingredient,  would  in  the 
natural  course  of  things  reach  the  works  of  the 
plaintiffs  six  or  seven  miles  lower  down  the 
stream.  Bnt  the  point  is  not  entirely  without 
Authority,  because,  in  the  case  of  Tipping  v.  The 
8t.  Helens  Smelting  Company  (12  L.  T.  B*p.  N.  S. 
776;  11  H.of  L.  Cas.  642),  there  was  an  immense 
amount  of  smoke  in  the  air,  and  taking  the 
summing  up  of  the  learned  judge  which  was 
--adopted  by  the  House  of  Lords  in  the  well-known 
judgments,  the  jury  in  that  case  found  damages. 
Moreover,  in  a  later  case  (L.  Bep.  1  Ch.  App.  60)- 
the  same  plaintiff  came  upon  that  finding  for 
an  injunction,  and  obtained  it.  Again,  in  the 
case  of  Orotsley  y.  lAghtowler  (16  L.  T.  Bep.  N.  S. 
43S;  L.  Bep.  3  £q.  279,  288;  L.  Bep.  2  Ch.  App. 
478)  the  same  proposition  was  touched  upon  in  the 
language  of  the  learned  judge  (Lord  Eatherley), 
before  whom  that  case  first  came.  He  said : 
*'  The  defendants'  case  is  this :  they  say  in  the 
first  place,  although  it  has  been  lightly  thrown 
out  and  could  not  have  been  suggested  with  any 
■«ffect, '  Yon  (the  plaintiffs)  have  really  nothing  to 
complain  of,  because,'  if  our  works  were  all  away, 
yon  had  such  a  fouling  of  the  water  before  l)y 
various  other  mills,  especially  by  a  mill  of  one 
Mr.  Thomas  Crossley  about  a  quarter  of  a  mile 
higher  up  than  our  works,  by  certain  wire  works 
below,  by  certain  cotton  works  of  Messrs.  Holt 
which  have  been  going  on  from  1856  to  1864, 
by  the  works  of  a  Mr.  Hlling,  and  by  the  works  of 
some  other  persons  down  the  river,  that,  wholly 
irrespective  of  anything  we  can  or  may  do,  your 
water  must  be  so  fouled  as  to  be  to  yon  useless. 
That  would  still  be  mo  were  it  not  that  you  have 
l>ought  up  the  rights  of  many  of  these  parties, 
Boyston  and  others ;  and  if  yon  had  bought  them 
■all  up  no  doubt  jrou  might  say  you  had  acquired 
pure  water ;  but  it  is  idle  to  talk  of  pure  water  until 
those  rights  have  been  bought."  That  con- 
templates rather  a  different  state  of  things. 
There,  as  I  understand  the  report,  the  case  of 
the  defendants  was  not  that  they  did  not  do  the 
plaintiffs  any  damage,  but  that  so  much  damage 
was  done  before  they  came  that  they  had  a  right 
to  add  their  proportion  to  it,  although  what  they 
did  might  of  itself  do  the  plaintiffs  damage.  Bnt 
the  learned  judge  goes  on  thus :  "  The  very  cir- 
cumstances of  the  plaintiffs  buying  np  these 
rights  indicates  the  soundness  of  the  rule  of  law 
which  was  laid  down  in  the  House  of  Lords  in 
the  case  of  St.  Helens  Smelting  Companyy.  Tipping 
(12  L.  T.  Bep.  N.  S.  776 ;  11  H.  of  L.  Cas.  642),  viz., 
that  you  cannot  justify  an  additional  nuisance  in 
the  case  of  smoke,  if  it  can  be  clearly  traced  to 
your  new  chimney,  on  the  ground  that  the  plain- 
tiff has  had  a  great  many  nuisances  to  encounter 
before.  If  the  nuisances  that  he  has  had  to 
encounter  before  have  been  such  that  it  is  im- 


possible to  trace  an  evil  at  all  to  the  work  you  are 
conducting  with  your  new  chimney,  possibly  the 
case  may  ^  otherwise ;  though  even  there  it  raaat 
be  seen  at  once  how  unreasonable  it  would  be  to 
allow  such  an  excuse,  because  the  circumstance 
that  a  person  who  is  so  infested  can  buy  up  those 
who  have  acquired  rights  against  him  is  no 
reason  why  he  should  be  compelled  to  submit 
to  your  additional  nuisance  until  he  has  bought 
np  all  the  rest."  There  the  point  is  touched 
because  the  learned  judge  is  dealing  with  the 
case  that  it  is  impossible  to  trace  any  evil  at 
all  to  the  particular  defendant.  But  the  point 
seems  to  me  to  have  come  distinctly  before  the 
Court  of  Appeal  in  the  case  of  Thorpe  v.  BrumJUt 
(L.  Bep.  8  Ch.  App.  656).  That  was  a  case  of 
nuisance  by  obstruction  of  a  right  of  way,  the 
obstruction  beine  the  loading  and  unloading  of  a 
number  of  waggons.  The  action  seems  to  have 
been  brought  against  several  people,  which  is  not 
always  easy  or  possible,  and  each  one  of  them 
seems  to  have  sngg^ted  that  what  he  did  would 
not  of  itself  be  a  nuisance.  That  defence  was 
dealt  with  by  James,  L.J.  in  these  words :  "  Then 
it  was  said  that  the  plaintiff  alleges  an  obstruction 
caused  by  several  persons  acting  independently  of 
each  other,  and  does  not  show  what  share  each 
had  in  causing  it.  It  is  probably  impossible  for  a 
person  in  the  plaintiff's  position  to  show  this. 
Nor  do  I  think  it  necessary  that  he  should  show- 
it.  The  amount  of  obstruction  caused  by  any 
one  of  them  might  not,  if  it  stood  alone,  l>e 
sufficient  to  give  any  ground  of  complaint,  tbougli 
the  amount  caused  by  them  all  may  be  a  serious 
injury.  Suppose  one  person  leaves  a  wheel- 
barrow standing  on  a  way,  that  may  cause  no 
appreciable  inconvenience ;  bnt,  if  a  hundred  do  so, 
that  may  cause  a  serious  inconvenience  which  a 
person  entitled  to  the  use  of  the  way  has  a  right 
to  prevent ;  and  it  is  no  defence  to  any  one  person 
among  the  hundred  to  say  that  what  he  does 
causes  of  itself  no  damage  to  the  complainant." 
It  seems  to  me  that  the  mind  of  the  learned 
judge  was  addressed  precisely  to  the  case  X 
have  been  imagining.  It  seems  that  he  was 
dealing,  in  the  case  of  a  right  of  way,  with 
precisely  the  same  state  of  things  which  I  have 
imagined  to  exist  here:  viz.,  that  a  number  o£ 
persons  contribute  what  I  will  call  iu  each  caso 
an  infinitesimal  share  to  that  which  becomes 
in  the  aggregate  a  grievous  nuisance.  He  says 
that  no  one  of  those  persons  can  allege 
when  he  is  sued  that  his  share  is  by  itself  incon^ 
siderable.  That  seems  to  be  consistent  with  law 
and  common  sense.  I  am  very  glad  that  there  is 
an  authority  which  touches  the  point,  and  which 
I  readUy  follow,  because  I  entirely  agree  with  it ; 
for  it  holds  that  in  snch  a  case  it  does  not  lie  in 
the  mouth  of  one  of  the  contributors  to  the 
nuisance  who  is  sued  to  say  the  amount  of  his  con> 
tribution  is  infinitesimal.  In  this  case  it  is 
alleged  that  the  amount  of  contribution  by  the 
defendants  is  infinitesimal.  I  confess,  however, 
that  my  view  of  the  evidence  is  that  that  is 
not  made  out.  [His  Lordship  then  reviewed 
the  evidence  on  this  part  of  the  case,  stating 
that  he  was  satisfied  therefrom  that  when  the 
ornamental  water  was  let  off  from  time  to  time 
the  amount  of  pollution,  to  which  the  opper 
works  were  the  only  contributors,  went  into  the- 
stream,  a  considerable  part  of  it  finding  its  way 
down  to  the  plaintiffs'  works ;  thatwith  leferenoa 
igitizedbyLjOOgle 


Deo.  10,  1887.] 


THE  LAW  TIMES. 


[Vol.  Lvn.,N.  8.-627 


Ceak.  Div.] 


Gov£K  V.  The  Postuaster-Gexsbal. 


[Cham.  Div. 


to  the  water  from  the  tronghs,  which  for  half  a 
mile  below    the    bottom  of    the  weir    was  the 
principal  water  that  went  into  the  streain,  the 
evidence  showed  that  every  pool  down  such  half- 
mile  of  the  stream  was  thereby  filled  with  the 
filthiest  possible  deposit  of  matter;  that  the  water 
which  came  from  the  troughs  was  far  too  filthy 
for  the  purpose  of  being  used  for  bleaching ;  that 
occasionally  there  came  a  flood  causing  the  water 
to    flow    over    the    weir  from  the    Ornamental 
■  Beservoir,  and  to  wash  out  the  stream  ;  and  that 
the  deposit,  after  a  long  drought,  consisting  of 
fool  matter  sent  from  the  troughs,  became  cleared 
out  by  a  flush  of  water,  and  polluted  the  water  oE 
the  stream  to  such  an  extent  an  to  produce  actual 
damage  to  the  plaintiffs'  works.      His  Lordship 
proceeded    as    follows:]    But  that    is    not    all. 
There  are  in  this  stream,  as  I  have  said,  a  number 
of  works.    The  owners  of  all  of  them,  except  the 
defendants  and  their  father,  have  had  the  good 
sense  and   neighbourly  feeling  to  yield   to  the 
Temonstrances  of  the  plaintiffs,  and  have  adopted 
different  modes   of  purifying  the  water  wnich 
they    themselves    contaminate   at  their    works. 
The  lodges  are  more  or  less  fed  from  the  stream. 
They  take  in  water  there,  and  of  course  they 
take  yory  good  care  not  to  defile  the  water  in 
their  own  lodges.     They  are  used  as   settling 
lodges,  and  any  foulness  that  is  in  the  stream  is 
allowed  to  deposit  in  these  lodges   before  the 
water  is  used  for  the  purpose  of  that  particular 
manufactory.     There  are  Bourses   of  supply  no 
doubt  besides  that.    For  instance,  at  the  works  of 
the  defendants,  there  is  the  Delf  brook,  which 
is  a  considerable  effluent  running  into  the  lodge 
and   mixing  with  the    water  from    the    Eagley 
brook.    But  particularly,  and  generally  on  Satur- 
day   afternoon,  these    lodges    are    flushed    out. 
What  for  P    Of  course  for  this  reason,  that  they 
would  get  80  foul  in  time  that  they  could  not  hie 
Tiaed.    Why  do  they  get  foul?    Why  does  the 
Hgerton  lodge  get  foul  ?    There  are  no  sources  of 
contamination  in  the  Egerton  lodge  except  that 
sent  down  by  the  defendants   and  what  comes 
from    Turner    and    Co.'s     ptaper    works.      The 
Egerton  lodge  is,  aa  I  have  said,  every  Saturday 
flushed  out  by  opening  the  sluice  and  letting  the 
foul  water  go  down  the  brook.    The  effect  on  the 
plaintiffs'  works  is  undeniable.    The  water  comes 
down  so  foul  when  these  lodges  arc  flushed  out 
that  it  could  not  be  used  for  any  purpose  at  all. 
Of  course  every  manufacturer  is  aware  of  what  is 
going  to  happen,  and  is  alive  to  the  danger  and 
shuts  off  the  intake  and  lets  the  foul  water  pass. 
I  am  told  that  that  is  no  wrong,   because  the 
manufacturers  are  quite  aware  of  what  is  going 
on,  and  that  this  being  the  regular  custom  of  the 
stream  it  is  no  wrong  or  damage.   In  law  riparian 
proprietors  have  a  right  to  the  use  of  the  water 
irom  it  every  day  and  every  night  in  its  natural 
State.    People  have  no  right  to  create  foulness, 
dam  it  up  for  a  week,  and  then  send  it  all  down 
the  stream  on  Saturday  afternoon.     In  law  that 
18  a  wrong,  and  the  consequence  of  it  is  damage, 
if  a  man  is  obliged,  because  such  fool  water  is 
sent  down,  to  shut  down  his  cloaghs  and  sluices, 
and   prevent  water  coming  into    his   reservoir. 
Clearly  that  is  damage,  and  therefore  I  am  quite 
convinced  that  there  do  occur  occasions  when  the 
foulness  poured  in  by  the  lower   works  of  the 
defendants  contributes  in  a  material  degree  to  the 
fonliog  of  this   brook,  and  of  itself  occasions 


damage.  That  is  my  distinct  finding  on  the- 
evidence  before  me.  The  defence  fails,  in  my 
opinion,  in  every  single  point.  Accordingly  I 
must  grant  an  injunction  against  the  defendants 
to  restrain  them  from  sending  into  the  Eagley 
brook,  either  through  the  Ornamental  Reservoir- 
or  by  means  of  the  troughs  or  otherwise,  any 
ferric  oxide  or  other  polluting  matter  to  the 
damage  of  the  plaintiffs  Messrs.  Eden  and 
Thwaites,  or  of  the  plaintiffs  Messrs.  Blair  and 
Sumner;  and  I  direct  the  defendants  to  pay 
the  costs  of  this  action.  I  do  not,  however,  tmnk 
that  this  is  a  case  where  the  costs  should  be  on 
the  higher  scale.  I  will  suspend  the  inj  unction  for 
six  months,  in  order  to  enable  the  proper  remedy 
to  be  applied.  I  am  asked  to  allow  the  costs  of 
the  shorthand  notes  on  the  ground  that  tho  case 
has  been  curtailed  by  having  them ;  but  my  own 
note  will  be  found  quite  sufficient.  I  always  beg- 
counael  to  give  me  time  to  take  proper  notes,  in 
order  to  prevent  the  necessity  of  having  any 
shorthand  notes,  and  I  will  not  allow  the  expense 
of  a  shorthand  note. 

Solicitors  for  the  plaintiffs,  Clarice,  Woodeoek, 
and  Byland,  agents,  for  Holden  and  Holden^ 
Bolton. 

Solicitors  for  the  defendants,  Gregory ,  Bow- 
eliffea,  and  Co.,  agents  for  Full(igar  and  jBttUon,. 
Bolton. 


Thursday,  Aug.  11. 

(Before  Kat,  J.) 

GowES  V.  The  Postmastee-Genebal.  (a) 

Lease — Underlease — Covenant  to  pay  collateral  sum 
of  money — Cuvenant  not  rwnning  with  the  land 
— Bule  in  Spencer's  case. 

By  an  underlease,  dated  in  1869,  A.  demised  the  pre- 
mises comprised  in  two  original  leases  dated  re- 
spectively in  1848  and  1863  (save  and  except  such 
parts  of  tlie  premises  comprised  in  the  original 
lease  of  1848  as  were  comprised  in  an  underlease 
dated  in  1867)  to  B.  for  the  residues  of  the  ori- 
ginal terms,  except  the  last  day  of  each,  at  th» 
rents  therein  mentioned. 

The  underlease  to  B.  of  1869  contained  a  covenant 
by  B.,  for  himself,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  with  the  lessor,  his  exe- 
cutors,administrators,  and  assigns,  that  he  would, 
during  the  several  terms  thereby  granted,  pay 
aU  existing  and  future  taxes,  tithes,  rates,  assess- 
ments, and  outgoings  of  every  description  {except 
the  landlord's  property  tax)  payable  in  respect  of 
the  premises  thereby  demised,  arid  also  would, 
dtmng  the  term  thereby  granted,  in  respect  of 
the  premises  firstly  and  secondly  thereinbefore 
described  and  thereby  demised,  pay  ill  such  «um» 
{not  exceeding  in  any  one  year  the  sum  of  1001.) 
as  should  for  the  time  being  be  payable  by  the 
lessor,  his  eseeeutors,  administrators,  or  assigns,, 
on  account  of  ilie  like  tares,  tithes,  rates,  assess^ 
ments,  and  outgoings  in  respect  of  the  premise* 
comprised  in  and  demised  by  tlie  indenture  of 
imderZeote  of  1867.  Ultimately  the  property  com- 
prised in  the  underlease  of  1869  was  assigned  to  G. 
for  the  residues  of  the  terms  granted  by  the  under- 
lease to  B.  The  question  was,  whether  tlie  cove- 
nant aa  to  the  last-mentioned  taxes,  4re.  ran  vnth 
the  land,  and  whether  C.  was  bound  thereby,  so- 
us to  make  him  liable  to  pay  them. 


(a)  Beport«dlqrE.A.  SoaATOHunr,  Eaq~^*fi1iter4it-l4w. 

Digitized  by  VjOOQIC 


528— Vol.  Lvn.,  N.  s.] 


THE  LAW  TIJIES. 


[Dm.  10,  1887. 


Ghait.  Div.] 


GrowEB  V.  Thk  Postmastek-Genskal. 


[Chaw.  Div. 


Held,  that  the  ease  was  governed  hy  the  rule  in 
Spencer's  case  (5  Co.  Rep.  16 ;  1  Smith's  L.  Ga»^ ; 
that  the  covenant  a»  to  those  taxes,  ^e.  w<u  a 
covenant  to  pay  a  collateral  srvm  of  money,  and 
was  not  one  running  with  the  land;  and  that 
therefore  C.  was  not  liable  thereunder. 

This  was  a  special  case  stated  by  consent  for  the 
opinion  of  tne  court,  pursuant  to  Order  XXXTV. 
of  the  Bules  of  Court  1883. 

The  plaintiffs,  Mary  Holford  Gower,  Henry 
Sherman  Sanderson,  and  William  Emery  Sher- 
man Sanderflon,  as  executors  of  Edward  Henry 
Sanderson,  who  was  the  sole  executor  of  Edward 
Sherman,  deceased,  were  the  legal  personal  re- 
presentatives of  the  said  Edward  Sherman,  and, 
as  such,  were  entitled,  for  the  respective  residues 
of  two  terms  of  sixty-one  years  and  forty-six  and  a 
quarter  years  (both  expiring  at  Christmas  1907) 
respectively  granted  by  leases  respectively  dated 
the  13th  Sept.  1848  and  the  27th  May  1863,  to 
certain  hereditaments  situate  in  the  parishes  of 
Christ  Church,  Newgate-street,  and  Saint  Anne 
and  Saint  Agnes  in  the  city  of  London.  The 
hereditaments  were  bonnded  on  the  north-east 
and  south  respectively  by  Bull  and  Month-street, 
St.  Martin's-le-Grand,  and  Angel-street,  and  on 
the  west  by  other- hereditaments  belonging  to  the 
governors  of  Christ's  Hospital.  The  heredita- 
ments, as  they  existed  in  Dec.  1867,  consisted  of 
two  messuages  since  known  respectively  as  the 
Queen's  Hotel  and  the  Bull  and  Mouth  receiving- 
house.  Part  of  the  Queen's  Hotel  was  built  over 
rooms  and  passages  forming  pan^  of  the  Bull  and 
Month  receiving-house. 

By  the  indenture  of  underlease,  dated  the  20th 
Dec.  1867,  and  made  between  Edward  Henry 
Sanderson  of  the  first  part,  Cornelius  Sanderson 
and  John  Sanderson  of  the  second  part,  and  the 
Great  Northern  Bailway  Company  of  the  third 
part,  the  hereditaments  therein  described  (being 
the  Bull  and  Mouth  receiving-house)  were  de- 
mised by  Edward  Henry  Sanderson  (with  the 
consent  and  approbation  of  the  parties  thereto  of 
the  second  part)  to  the  Great  Northern  Bailway 
Company  from  Michaelmas-day  1867  for  the 
term  of  twenty-one  years  thence  next  ensuing, 
determinable,  revertheless,  at  the  end  of  the 
first  fourteen  years  of  such  term  of  twenty-one 
years,  by  either  the  lessor  or  the  lessee  in  manner 
therein  mentioned,  at  the  yearly  rent  thereby 
reserved ;  and  by  such  indenture  the  railway 
company  covenanted  with  Edward  Henry  San- 
derson (amongst  other  things)  that  in  case  at  any 
time  during  the  term  of  twenty-one  years  thereby 
^tinted  the  assessment  or  assessments  on  the 
Queen's  Hotel  and  the  premises  thereby  demised  ' 
for  the  land  tax,  sewers  rate,  poor  rate,  parochial 
or  other  rates,  taxes,  tithes,  or  assessments 
thereinafter  covenanted  to  be  paid  by  Edward 
Henry  Sanderson,  his  executors,  administrators, 
And  ausigns,  should  be  increased  beyond  the 
respective  amounts  at  which  such  assessment  or 
assessments  respectively  stood  on  the  29th  Sept. 
1866,  the  railway  company,  their  successors  or 
assigns,  should  and  would,  dunng  the  term  of 
twenty-one  years  thereby  granted,  pay  to  Edward 
Henry  Sanderson,  his  executors,  administrators, 
or  assigns,  by  way  of  additional  rent,  a  sum  equal 
to  3bl.  per  cent,  on  the  amount  of  the  rates,  taxes, 
and  other  assessments  which  might  become  pay- 
able by  reason  of  sitch  increased  assessment  or 


assessments ;  and  Edward  Henry  Sanderson  did 
thereby  covenant  and  agree  with  the  railway 
company  (amongst  other  things)  that  he,  his  execu- 
tors or  administrators,  should  and  would  pay  all 
land  tax,  sewers  rate,  and  all  parliamentary, 
parochial,  and  other  taxes,  tithes,  and  assess- 
ments, then  or  thereafter  to  be  payable  on  the 
thereby  demised  premises  or  chargeable  upon  the 
landlord  or  tenant  thereof  for  the  time  being  in 
respect  thereof,  except  such  proportion  of  any 
additional  or  increased  assessment  thereof  as 
was  thereinafter  covenanted  to  be  paid  by  the 
railway  company,  their  successors  or  assigns. 

By  an  indenture  of  underlease,  dated  the  8th 
May  1869,  and   made  between   Edward   Heniy 
Sanderson,    as   such   executor  as   aforesaid,    m 
the   first  part,    Cornelius  Sanderson  and    John 
Sanderson  of  the  second  part,  and  William  Quarter- 
maine  East  of  the  third  part,  firstly,  certain  here- 
ditaments therein  particularly   described,  being 
the  hereditaments  comprised  in  the  indenture  of 
the  13th   Sept.  1848,  by  substantially  the  same 
description,    and  secondly,   certain    other   here- 
ditaments therein  particularly  described,  being 
the  hereditaments  comprised  in  the  indenture  of 
the  27th  May  1863,  by  the  same  description,  save 
and  except  out  of  the  demise  intended   to   be 
thereby  made  all   such  parts  of    the  premises 
firstly  thereinbefore  described   as  were  demised 
by  an  indenture   of  underlease  dated   the    20th 
Dec.  1867,  and  expressed  to   be  made   between 
Edward    Henry    Sanderson    of    the    first    part, 
Cornelius    Sanderson   and   John    Sanderson    of 
the  second  part,  and  the  Great  Northern  Bailway 
Company  of  the  third  part  (being  the  hereinbefore 
stated  indenture  of  underlease  of  that  date),  vrere 
demised  to  William  Quartermaine  East  for  the 
residues  of  the  terms  of    sixty-one   years   and 
forty-six    years    and    one    quarter    of    another 
year,  except  the  last  day  of  each  of  such  terms 
respectively,  at  such  yearly  rents  as  therein  men- 
tioned; and  by  the  indenture  of  underlease  of  the 
8th  May   1869   certain  fixtures,   furniture,    and 
.effects,   which  afterwards  became  the    absolute 
property    of    William  Quartermaine    East,    and 
were  no  longer  comprised  in  the  underlease,  were 
likewise  demised  to  William  Quartermaine  East 
for  the  term  and  at  the  yearly  rent  therein  also 
mentioned.      And  William    Quartermaine   East 
did    thereby    for  himself,  his  heirs,  executors, 
administrators,     and     assigns,     covenant     with 
Edward   Henry  Sanderson,  as  such  executor  as 
aforesaid,    his    executors,    administrators,     and 
assigns   (amongst   other  things),  that    he,    the 
lessee,  his  executors,  administrators,  or  assigns, 
would,  during  the  several  terms  thereby  g^ranted, 
pay  all  existing  and  future  taxes,  tithes,  rates, 
assessments,  and  outgoings  of  every  description 
(except  the    landlord's    property  tax)    for    the 
time    being    payable    either    by    landlord    or 
tenant  in  respect  of  the  premises  thereby  demised, 
and  also  would,  during  the  term  thereby  granted 
in  respect  of  the  premises  firstly  and  secondly 
thereinbefore    described  and    thereby    demised, 
pay  all  such  sums   (not  exceeding  in  any  one 
year  the  sum  of  1001.)  as  should  for  the  time 
being  be  payable  by  Edward  Henrjr  Sanderson, 
as    such    executor   as  aforesaid,  his    executors, 
administrators,  or  assigns,  on  account  of  the  like 
taxes,  tithes,  rates,  assessments,  and  outgoings  in 
respect  of  thepremisesoomprisedin  and  demised  by 
the  indenture  of  underlease  of  (fae  2QthJ)^  1867. 
gitized  by  VjOOU 
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By  an  indenture  of  assignment,  dated  the  31st  ) 
Juljr  18^,  and  made  between  William  Quarter- 
maine  East  of  the  one  part,  and  Alfred  Best  of 
the  other  part,  allthe  premises  firstly  and  secondly 
demised  by  the  indenture  of  underlease  of  the 
8th  ]£ay  1869  were  assigned  to  Alfred  Best  for 
the  respective  residues  of  the  terms  by  the  last- 
mentioned  indenture  of  underlease  granted. 

By  an  indenture  of  underlease,  dated  the  11th 
Aug.  1883,  made  between  the  plaintiffs  of  the 
first  part,  Cornelius  Sanderson  and  John  Sander- 
son of  the  second  part,  and  the  Great  Northern 
Bailway  Company  of  the  third  part,  all  the 
premises  comprised  in  the  underlease  of  the  20th 
Dec.  1867  were  demised  by  the  plaintiffs  (with  the 
consent  and  approbation  of  the  parties  thereto  of 
the  second  part)  to  the  railway  company  from 
Christmas-day  1882  for  the  term  of  twenty-five 
years,  less  the  last  ten  days  thereof,  at  the  yearly 
rents  thereby  reserved.  And  by  the  same  inden- 
ture (amongst  other  covenants)  the  railway  com- 
pany covenanted  with  the  plaintiffs  that  they 
would,  during  the  term  thereby  granted,  pay  the 
yearly  rents,  and  would  also  pay  all  land  tax, 
.sewers  rate,  and  parliamentary,  parochial,  or 
other  rates,  taxes,  tithes,  assessments,  and  out- 
goings (landlord's  property  tax  only  excepted), 
then  or  thereafter  payable  out  of  all  or  any  of 
the  thereby  demised  premises  or  chargeable  upon 
the  landlord  or  tenant  for  the  time  being  in 
respect  thereof. 

By  an  indenture,  dated  the  31st  July  1886, 
nnd  made  between  Alfred  Best  of  the  one  part, 
and  the  defendant  Her  Majesty's  Postmaster- 
General  of  the  other  part,  all  the  premises 
comprised  in  and  demised  by  the  indenture  of 
underlease  of  the  8th  May  1869  were  assigned 
to  the  defendant,  his  successors  and  assigns,  in 
trust  for  Her  Maiesty,  her  heirs  and  successors, 
for  the  respective  residues  of  the  terms  of  years 
by  the  last-mentioned  indenture  of  underlease 
granted. 

The  taxes,  tithes,  rates,  assessments,  and  out- 
goings payable  in  respect  of  the  premises  com- 
prised in  and  demised  by  the  indenture  of  the 
20th  Dec.  1867,  had  for  many  years  exceeded  in 
the  aggregate  au  annual  sum  of  1002.,  and  the 
annual  sum  of  lOOZ.  had  until  recently  been  paid 
by  equal  quarterly  payments  by  William  Quarter- 
maine  East  or  his  assigns  in  respect  thereof. 

Since  the  date  of  the  indenture  of  underlease  of 
the  lltb  Aug.  1883  the  Great  Northern  Rail- 
way Company  had,  in  pursuance  of  the  covenants 
in  that  behalf  therein  contained,  paid  all  the 
taxes,  tithes,  assessments,  and  outgoings  payable 
in  respect  of  the  premises  compris^  in  such 
nnderlease. 

The  defendant,  since  he  had  become  such  assign 
of  the  promises  comprised  in  and  demised  by  the 
underlease  of  the  8tb  May  1869  as  aforesaid, 
had  refused  to  pay  to  the  plaintiffs  any  sum  in 
respect  of  the  taxes,  tithes,  rates,  assessments,  and 
outgoings  or  any  of  them. 

The  question  submitted  for  the  opinion  of  the 
court  was  :  Whether  or  not,  under  or  by  virtue  of 
the  covenant  in  that  behalf  contained  in  the  inden- 
ture of  the  8th  May  1869,  the  defendant,  as  the 
assign  of  William  Quartermaine  East,  was  liable 
to  pay  to  the  plaintiffs,  as  such  legal  personal 
representatives  as  aforesaid,  any  sum  in  respect 
of  the  taxes,  tithes,  rates,  assessments,  or  out- 
goings. 


The  special  case  now  came  on  to  be  heard. 
Inee,     Q.C.  and   Edward   A.  Hadley  for    the 
plaintiffs. 

Sir    Richard    E.   Webster,  (A.-G.)  and    C.  T. 
Simpton,  for  the  defendant,  relied  upon 

Spencer' I  eate,  5  Co.  Bep.  16 ;  1  Sm.  L.  Caa. 
They  referred  also  to 

Mayor  of  CongUton  v.  Pattieon,  10  East,  136 ; 
Vernon  r.  Smith,  5  B.  A  A.  1. 

Irtee  replied. 

Kat,  J. — ^This  is  a  very  short  point,  but  a  very 
curious  one ;  and  the  argument  has  been  an  in- 
teresting one  to  me.  I  confess  that  I  did  not  see 
the  difficulty  until  it  was  put  by  the  Attorney- 
General  and  Mr.  Simpson.  It  seems  that,  on  the 
8th  May  1869,  certain  lessors  granted  a  lease  to  a 
Mr.  East  of  premises  in  the  city  of  London,  which 
are  described  as  being  messuages  and  tenements. 
In  the  description  there  is  this  exception : 
"  Save  and  except  out  of  the  demise  intended 
to  be  hereby  made  all  such  parts  of  the 
premises  firstly  hereinbefore  described  as  are 
demised  by  an  indenture  of  underlease,  dated  the 
20th  Dec.  1867,  and  expressed  to  be  made 
between "  the  lessors  and  the  Great  Northern 
Railway  Company.  That  was  a  lease  for  a  term 
which  wonld  expire  before  the  expiry  of  the  term 
g^nted  by  the  lease  to  which  I  am  now  referring 
—viz.,  the  lease  to  Mr.  East.  But  there  can  be 
no  doubt  whatever  that  these  excepted  parts  are 
not  included  for  any  purpose  of  demise  in  that 
lease  to  Mr.  East.  I  am  told  that  they  were  some 
portions  of  the  tenements,  rather  irregularly 
marked  out,  which  jutted  into  the  tenement 
which  was  let  to  Mr.  East.  The  lease  to  Mr.  East 
contained  a  covenant  on  which  the  present 
question  arises.  Mr.  East  thereby,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns, 
covenanted  with  Edward  Henry  Sanderson,  one 
of  the  lessors,  as  such  executor  as  aforesaid,  his 
executors,  administrators,  and  assigns.  Pausing 
there,  there  can  be  no  sort  of  doubt,  as  Mr.  Simp- 
son pointed  out,  that  the  word  "  assigns  "  there 
means  assigns  of  the  reversion  of  the  demised 
premises,  thiskt  is,  the  reversion  of  the  premises 
aemised  to  Mr.  East,  and  not  assigns  of  anything 
else.  That  is  beyond  all  power  of  argument.  It 
seems  to  me  too  plain  for  anything.  Then  the 
covenant  runs  thus:  That  he,  his  executors, 
administrators,  or  assigns,  would,  during  the 
several  terms  thereby  granted,  pay  the  yearly 
rent,  and  all  taxes,  &c.,  in  respect  ot  the  demised 
premises,  and  also  would,  during  the  term  thereby 
granted  in  respect  of  the  premises  firstly  and 
secondly  thereinbefore  described  and  thereby 
demised,  "pay  all  such  sums  (not  exceeding  in 
any  one  year  the  sum  of  1002.)  as  shall  for  the 
time  being  be  payable  by  the  said  Edward  Heni^ 
Sanderson,  as  such  executor  as  aforesaid,  his 
executors,  administrators,  or  assigns,  on  account 
of  the  like  taxes,  tithes,  rates,  assessments,  and 
outgoings  in  respect  of  the  premises  comprised 
in  and  demised  by  the  said  indenture  of  under- 
lease of  the  20th  Dec.  1867."  That  is  to  say, 
the  premises  which  before  were  excepted  and  were 
not  demised  by  this  lease.  Now,  before  I  say 
anything  more  about  the  construction  of  tnia 
covenant,  this  is  what  has  happened :  Mr.  East  has 
assigned  his  interest  in  the  lease  to  Her  Majesty's 
Postmaster- General,  and  the  question  is  whether 
the  Postmaster-General  is  bound  by  this  covenant 
gitizedbyVjUOglt: 


530-Voi.  Lvn.,  N.  s.] 


THE  LAW  TIMES. 


rD«c.  10,  1887. 


Chas.  Drv.]   Tatloe,  Gaekett,  Evans,  and  Co.  v.  Overseees  op  Pooe  op  Pendletok.     [Q.B.  Dit 


«t  all.  It  is  for  the  paTment — ^for  the  moment  I 
•do  not  say  bj  whom — of  taxes,  tithes,  rates, 
assessments,  and  outgoings.  The  covenant  is  to 
pay  all  such  sams  as  the  lessor,  his  executors, 
administrators,  or  aflsigns,  may  have  to  pay  on 
account  of  the  like  taxes,  tithes,  and  so  forth,  in 
respect  of  the  premises  not  thereby  demised. 
That  is  to  say,  the  lessor  may  have  to  pay  taxes 
in  respect  of  other  premises  which  are  not 
thereby  demised,  and  the  lessee  covenants  to  pay 
— I  do  not  say  at  present  to  whom — whatever  the 
lessor  may  have  to  pay  in  respect  of  those  taxes 
on  other  premises  to  the  extent  of  1002.  a  year. 
Now,  is  that  or  is  it  not  a  or>lIateral  covenant — a 
covenant  to  pay  a  collateral  sum  of  money  P  If  it 
were  meant  to  make  that  sum  payable  by  whom- 
soever this  lease  may  be  assigned  to,  the  matter 
would  have  been  easy.  It  might  have  been 
reserved  as  rent,  and  then  of  course  anybodji  to 
whom  the  lease  was  assigned  would  have  to 
pay  it.  But  it  is  not  reserved  as  rent.  A 
rent  is  reserved,  and  it  is  a  very  large  one, 
and  this  is  a  mere  covenant  that  the 
lessee  will  pay  in  respect  of  taxes,  &c.  im- 
posed upon  other  property  not  included  in  the 
lease,  the  amount  of  those  taxes  being,  at  least, 
1001.  a  year.  I  cannot  conceive  anything  more 
■entirely  collateral.  It  is  a  collateral  sum — a  snm 
payable  in  respect  of  other  property  which  the 
lessee  says  he  will  covenant  with  the  lessor  to  pay. 
Does  that  rnn  with  the  land  or  not  P  One  cannot 
go  to  a  better  authority  than  Spencer's 
■cote  (5  Co.  Bep.  16;  1  Sm.  L.  Cas.),  where 
-the  proposition  relied  on  was  this :  "  It  is 
resolved  that,  in  this  case,  if  the  lessee  had 
covenanted,  for  him  and  his  assigns,  that  they 
would  make  a  new  wall  upon  some  part  of  the 
thing  demised,  that  forasmuch  as  it  is  to  be 
-done  upon  the  land  demised,  that  it  should  bind 
the  assignee;  for  although  the  covenant  doth 
•extend  to  a  thing  to  be  newly  made,  yet  it  is  to  be 
made  upon  the  thing  demised,  and  the  assignee  is 
to  take  the  benefit  of  it,  and  therefore  shall  bind 
the  assignee  by  express  words.  So,  on  the  other 
side,  if  a  warranty  be  made  to  one,  his  heirs  and 
assign!!,  by  express  words,  the  assignee  shall  take 
benefit  of  it,  and  shall  have  a  warrantia  chartcB 
<F.  N.  B.  135;  and  9  E.  2;  Garr'  de  Charters, 
30,  36  E.,  3;  Garr'  1,  4  H.  8;  Dyer,  1).  But 
although  the  covenant  be  for  him  and  his  assigns  " 
— that  IS,  although  assigns  are  expressed — "  yet 
if  the  thing  to  be  done  be  merely  collateral  to  the 
2an(£,  and  doth  not  touch  or  concern  the  thing 
■demised  in  any  sort,  there  the  assignee  shall  not 
be  charged.  As  if  the  lessee  covenants  for  him 
and  his  assigns  to  build  a  hnnse  upon  the  land  of 
the  lessor  which  is  no  parcel  of  the  demise,  or  to 
pay  any  collateral  sum  to  the  lessor,  or  to  a 
stranger,' it  should  not  bind  the  assignee,  because 
it  is  merely  collateral,  and  in  no  manner  touches 
or  concerns  the  thing  that  was  demised,  or  that 
is  assigned  over ;  and  therefore  in  such  case  the 
assignee  of  the  thing  demised  cannot  be  charged 
frith  it  no  more  that  any  other  stranger."  Now, 
it  was  attempted  to  be  argued  in  the  preeent 
case  that  these  taxes,  tithes,  and  so  forth,  although 
no  doubt  in  respect  of  a  part  of  the  property 
which  was  not  demised,  yet  they  possibly  might 
be  charged  on  the  whole  tenement.  That  point, 
however,  is  not  raised  by  the  special  case  at  all. 
What  I  have  to  deal  with  is  distinctly  a  case  in 
irhichthe  taxes,  tithes,  &c.,  are  separately  payable 


in  respect  of  the  property  which  is  not  demised. 
That  18  the  only  case  I  have  to  deal  with,  so  far  as 
anything  appears  in  the  special  case  which  I  am 
asked  to  determine.  The  taxes,  tithes,  &c.,  are 
separately  payable  by  the  occupier  in  respect  of 
the  nndemised  part  of  the  tenement.  I  mean  on- 
demised  by  this  lease.  Therefore,  it  comes  within 
the  operation  of  the  rule  in  Spencer's  ease  {ubi 
sty).).  Of  course,  the  lessee  covenanted,  but  he  is 
not  before  me ;  the  only  person  brought  before 
me  is  his  assign.  That  assign  says  that  Spencer's 
case  decides,  under  circumstances  like  these  (this 
being  a  covenant  for  payment  of  a  sum  entirely 
collateral  to  thin  particular  demised  property), 
that  the  covenant  does  not  rnn  with  the  land,  and 
therefore  that  it  does  not  bind  him.  I  confess 
that  he  satisfies  me ;  and  I  do  not  see  any  answer 
to  it.  It  seems  to  me  that  that  is  conclusive. 
There  are  other  questions,  and  certainly  very 
formidable  questions,  and  one  is  this,  which  was 
suggested  by  Mr.  Simpson,  that  the  word 
"assigns"  in  both  parts  of  this  lease  has  the  same 
meaning.  At  present  I  see  no  answer  to  that. 
However,  I  ought  not  to  prejudice  those  ques- 
tions, because  Mr.  Ince  has  not  replied  on  that 
part  of  the  case,  and  therefore  I  do  not  express 
any  opinion  upon  them.  This  being,  as  I  have 
said,  a  case  that  is  completely  governed  by  the 
rule  in  Spencer's  ease  (uoi  sup.),  the  consequence 
is,  that  the  Postmaster-Greneral  is  not  liable  under 
the  covenant,  ber<ause  it  doe.s  not  run  so  as  to 
bind  him  ;  and  the  plainti&  must  pay  the  costs 
of  this  special  case. 

Solicitors  for  the  plaintiffs.  Walker  and  Whit- 
field. 

Solicitor  for  the  defendant,  Bobert  Hunter, 
solicitor  to  the  Post  OSSce. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Jtiiy  11. 
(Before  Wills  and  Geamtham,  JJ.) 

Tatlor,  Gaenett,  Evans,  and  Co.,  v.  The  Ovbe- 
seers  op  the  fooe  op  pendleton,  (a) 

Poor  rate  —  Oeeupaiion—Adveriiting  hoarding* 
and  stations  —  Agreement  creating  tenancy— 
LidbilUy  to  be  rated. 

The  otener  of  certain  land  agreed  toith  the  retp(m- 
dents,  who  were  advertising  agents,  to  let  and  the 
respondents  agreed  to  take  the  land  a»  an  ad^r- 
tismg  station  at  the  yearly  rent  of  4Sl.,  the 
tenancy  to  eotnmenee  from  Vie  date  of  completion 
and  of  erection,  and  to  remain  in  force  for  a 
period  of  seven  years.-  This  agreement  wo*  not 
under  seal. 

By  anotluir  agreement  another  otoner  o^rMd  to 
alloiB  the  respondents  the  privilege  of  erecting 
on  his  land  an  ■  advertising  hoarding  in  eoa- 
aideration  of  a  yearly  rent,  and  the  further 
privilege  of  removing  the  then  standing  woO 
and  building  the  hoarding  from  the  street  laett. 
Tlte  agreement  vmu  to  remain  in  force  for  at 
least  three  years  from  its  date,  and  to  be  after' 
wards  terminahle  by  twelve  months'  notice  on 
either  side ;  but  if  the  owner  were  <xnnpeUed  to 
give  the  respondents  notice  to  quit  at  a  date 
less  than  twelve  months  beyond  the  said  term  «f 
three  years  he  agreed  to  nfund  a  portion  </  <M 
rent.  ^^^ 

I  (a)  Beported  by  W.  P.  Evebslxt,  Eiq.,  BatitBtnvatXur. 
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On  hoik  plots  (/  land  tJia  re*pond«»t*  eneted 
advertiting  hoarding$  onpoaitfirnUy  fixed  «n  ik» 
ground,  but  in  the  eeue  qf  the  firtt  hoarding  it 
imu  tued  by  the  ownera  of  the  land  a$  one  tide  of 
a  timher  thed. 

Held,  that  there  too*  a  tenancy  created  by  each  of 
the  agreementt  conferring  «s»eIu«tM  ocetMKiHon, 
and  not  a  mere  privilege  or  lieenee,  and  that  the 
reepondenlt  toere  liable  to  be  rated  in  retpeet  of 
tueh  advertiaing  hoardings  of  lohieh  tliey  teere 
ihs  exduaive  oecupiera. 

This  was  a  case  stated  by  instices  at.  general 

quarter  sessions  for  the  conntr  of  Lancaster. 
Messrs.  Taylor,  Garnett,  Evans,  and  Co.,  who 


carry  on  basiness  as  adTertising  agents  under- 
the  style  or  firm  of  "  The  Manchester  Gnardiaa 
AdTertising  Company,"  appealed  against  a  rate 
or  assessment  made  by  the  overseers  of  the  poor 
of  the  township  of  Pendleton,  in  the  connty  of 
Lancaster,  and  estimated  for  the  year  endinsf 
Lady  Day.  1887,  after  the  rate  of  3«.  lOd.  in  the- 
pound. 

The  appellants  were  rated  as  the  occnpiers  of 
advertising  hoardings  and  stations. 

The  following  extract  from  the  rate-book 
showed  the  particulars  of  the  rate  so  far  as  it 
was  necessary  to  state  the  same  for  the  pnrpom 
of  the  case: 


No. 


Ntma  of 
Oecnptor. 


Kama  ot  Ovner. 


DascrlpUon  of  Proparty. 


SOlHanolieater  Hnlma  Brothen. 
I    Guardian 
I   Advertising, 
'    Company.    I 
2140        „       „        Taylor,  Gamett,  and 
I  Co. 


Adrertising    hoarding 
and  atation. 


SltmUoa  or 
Praperty. 


OroM 

Mtlmated 

Bental. 


Bataafele 

Valnc. 


Bat*  at 

3t.  lOtf.  In 

the  t. 


Jt 
Broad-atreet. ;        45 

I 


eo 


40  10 


!S4    0 


£  :  d. 
7  15   S 


10    7    0 


The  advertising  hoarding  and  station  No.  60, 
in  the  rate  is  referred  to  as  hoarding  No.  1. 
With  regard  to  this  hoarding  the  following 
facts  were  proved:  Previons  to  the  making  of 
the  agreement  next  mentioned,  Messrs.  Hulme 
Brothers,  who  carry  on  the  business  of  timber 
met  chants  in  Pendleton,  were  possessed  of  a  plot 
of  land  in  Pendleton,  bonndea  on  one  side  by 
Broad-street  and  on  another  side  by  Withington- 
strect,  which  was  used  by  them  as  a  timber  yard. 
Upon  this  land  the  appellants  were  desirous  of 
having  an  advertising  station,  andHalme  Brothers 
were  intending  to  erect  a  shed  for  the  pnrpoee  of 
storing  timber. 

On  the  21st  Feb.  1884  an  agreement  was 
entered  into  between  Holme  Brothers  and  the 
appellants,  as  follows : 

Meraorandnm  of  agreement  made  and  entered  into 
thia  21at  day  of  Feb.  1881,  between  Taylor,  Garnett, 
Bvana,  and  Co.,  of  3,  Croaa-atreet,  Manoheater,  in  the 
comi<7  of  Lancaater,  and  Hnlme  Brothers,  of  17,  Qnay- 
street,  Manoheater,  whereby  Hnlme  Brothers  as  idore- 
aaid  agree  to  let,  and  the  said  Taylor,  Qarnett,  Evans, 
and  Co.,  agree  to  take,  the  advertising  station  sitnate  in 
front  of  Hulme  Brothers'  land.  Broad-street,  Fendleinn, 
at  the  yearly  rent  or  sum  of  451.,  the  said  rent  to  become 
dae  and  pajrable  on  the  nana!  quarter  days,  and  the 
tenancy  to  commence  from  the  date  of  completion  of 
erection  and  remain  in  force  for  a  period  of  seven  years. 
T^e  said  Taylor,  Garnett,  Evans,  and  Co.  to  pay  all 
rates  and  taxes  except  chief  rent  (if  any)  and  proi>erty 
tax.  The  dimensions  of  the  boarding  to  be  twenty-four 
feet  high,  and  the  whole  of  the  frontage  and  the  retnm 
to  the  gateway.  HUI.XI  Bbotbebs. 

This  agreement  was  not  under  seal,  and  was 
stamped  with  a  58.  stamp.  Hoarding  TSo.  1  is  the 
hoarding  referred  to  in  the  agreement. 

In  order  to  carry  out  the  agreement,  and  also 
to  provide  a  timber  shed  for  their  own  purposes, 
Messrs.  Hulme  Brothers  erected  a  structure,  the 
frontage  of  which  to  Broad-street  was  57  feet 
long,  the  frontage  to  the  comer  between  the  two 
streets  8^  feet  long,  and  the  return  frontage  to 
Withington-street  19  feet  long. 

The  two  sides  of  the  stmctnre  fronting  Broad- 
street  and  the  comers  between  the  two  streets 
were  supported  by  large  timber  posts  fixed  firmly 
into  the  ground  immediately  behind  the  wall. 

The  posts  were  24  feet  high,  the  same  height 


as  the  hoarding,  and  were  1  foot  square  through- 
out. There  was  an  interval  of  18  feet  between 
post  and  poet.  Strong  timber  cross-pieces  were 
Dolted  with  iron  bolts  to  the  posts,  and  the  planks 
of  the  hoarding  upon  which  the  advertisements 
were  fixed  were  strongly  nailed  on  to  the  timber 
cross-pieces. 

The  roof  of  the  shed,  which  was  of  felt,  came 
up  to  thn  top  of  the  hoarding  on  the  Broad-street ' 
side  and  sloped  inwards  and  downwards  from 
that  part  of  the  hoarding  into  the  yard. 

The  structure  was  designed  and  erected  for  the 
combined  purpose  of  a  drying-shed  for  timber  and 
an  advertising  hoarding. 

The  advertising  hoarding  and  station  No.  2140- 
in  the  rate  is  called  hoarding  No.  2. 

With  regard  to  this  hoarding  the  following 
facts  were  proved :  On  the  8th  Feb.  1883  the- 
following  agreement  was  made  between  the  appel- 
lants and  one  W.  H.  Harvey 

I  hereby  agree  to  allow  Messrs.  Taylor,  Oamett, 
Evans,  and  Co., 'of  8,  Cross-street,  Manchester,  the- 
privilege  of  erecting  an  advertising  hoarding  of  the 
following  dimensions  or  thereabouts — 144  feet  long,  and 
25  feet  nigh  from  the  top  of  the  wall,  on  my  land. 
Broad-street,  Pendleton,  in  consideration  of  which  the 
said  Ti^lor,  Garnett,  Evans,  and  Co.,  to  pay  me 
the  yearly  rent  of  301.  I  also  allow  the  said  Taylor, 
Garnett,  Evans,  and  Co.  the  further  privilege,  if  they 
wish  it,  of  removing  the  wall  now  standing  and  bnilding 
the  hoarding  from  the  street  level,  making  a  total  height 
of  32  feet  6  inches.  This  agreement  to  remain  in  force 
for  a  term  of  three  years  at  least  absolntely  from  this  date, 
and  to  bo  afterwards  terminable  by  a  twelve  months 
notice  on  either  aide.  If,  however,  I  am  obliged,  owing- 
to  the  land  being  required  for  other  purposes,  to  give 
Taylor,  Garnett,  Evans,  and  Co. ,  notice  to  quit  at  a  date 
less  than  twelve  months  beyond  the  said  term  of  three 
yean,  I  agree  to  refund  the  sum  of  twenty  pounds  to 
them.  W.  H.  Habvit. 

This  agreement  was  not  under  seal,  but  stamped 
with  a  5s.  stamp.  After  the  making  of  the  agree- 
ment the  appellants  took  down  and  removed  the- 
wall  in  the  agreement  mentioned,  and  erected  a 
hoarding  where  the  wall  formerly  stood.  The 
hoarding  was  erected  by  the  appellants  for  the 
purpose  of  being  used  as  an  advertising  station. 

Tne  hoarding  was  122  feet  long,  and  25  feet 
high.    It  was  made  of  planks  bolted  to  a  frame- 
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work  of  cross  timbers.  The  cross  timbers  were 
bolted  to  and  sapported  by  sixteen  wooden  posts 
in  size  7  inches  by  3  inches  and  25  feet  high  abore 
the  ground ;  there  were  nine  cross  rails  or  timbers 
between  each  pair  of  posts,  and  each  cross  rail 
was  4^  inches  by  1^  inches  thick. 

The  sixteen  wooden  posts  were  fixed  3  feet 
deep  in  the  ground  immediately  behind  the  cross 
timbers,  at  equal  intervals  of  8  feet  between  post 
and  post. 

Each  of  the  posts  was  fastened  by  bolts  to  a 
backstay,  which  was  carried  back  from  the  posts, 
and  was  in  turn  fastened  by  bolts  to  a  timber  post 
fixed  4  feet  deep  in  the  ground.  These  last- 
named  posts  stood  out  of  the  ground  about  2  feet, 
and  were  16  feet  away  from  the  front  posts  to 
which  the  cross  rails  supporting  the  planks  of  the 
hoarding  were  fastened. 

The  space  of  land  between  the  hoarding  and 
the  back  posts  to  which  the  stays  were  fixed 
was  waste  land,  upon  which  a  little  rough  grass 
grew. 

The  Court  of  Quarter  Sessions  gave  judgment 
for  the  appellants  in  respect  of  both  the  hoardings, 
subiect  to  a  special  case. 

If  the  court  should  be  of  opinion  that  either 
of  the  hoardings  was  rateable,  the  judgment  of 
quarter  sessions  in  respect  of  that  hoarding  was 
to  be  quashed,  otherwise  to  stand. 

E.  Sutton  for  the  appellants. — The  two  agree- 
ments here  set  out  show  that  both  hoardings  are 
rateable,  for  each  of  them  creates  an  exclusive 
occupation,  and  does  not  merely  give  a  licence. 
The  decision  in  Be<f.  v.  St.  Panerat  Assfsament 
CommitUe  (37  L.  T.  "Rep.  N.  S.  126 ;  2  Q.  B.  Div. 
281),  by  which  the  court  below  thoueht  they  were 
bound,  is  distinguishable,  for  in  that  case  there 
was  no  pennaTiency  of  occupation,  and  the  hoard- 
ings were  not  fixed  as  in  the  present  case. 

J.  if.  Yate»  for  the  respondents. — The  court 
below  was  right.  Bateability  does  not  depend 
upon  exclusive  enjoyment,  but  exclusive  occu- 
pation : 

Smith  and  Son  v.  Lambeth  Astettmtnt  Committee, 
48  L.  T.  Bep.  N.  S.  57 ;  10  Q.  B.  Div.  327. 

Here  only  a  licence  or  privilege  is  conferred. 

Sutton,  in  reply,  cited 
Cory  V.  Britdow,  32  L.  T.  Eep.  N.  S.  797 ;  33  L.  T. 
Eep.  N.  S.  624 ;  36  L.  T.  Eep.  N.  S.  594  ;  L.  Eep. 

10  C.  P.  504 ;  1  C.  P.  Div.  54  ;  2  App.  Cos.  262; 
Electric  Telegraph  Company  v.  Oeeraeera  of  Salford, 

11  xjX.  181  ; 

Lancashire  end  Cheihire  Telephone  Exchange  Com- 
pany V.  Overseers  of  Manchester,  51  L.  T.  Eep. 
N.  S.  160 ;  52  L.  T.  Eep.  N.  S.  793  ;  13  Q.  B.  Div. 
700;  14Q.B.IMV.267; 

Shaw,  Ashton,  and  Thorpe  v.  Balferd  Union  (May, 
1876,  not  reported). 

Wills,  J. — The  question  in  this  case  is,  whether 
Messrs.  Taylor,  Gamett,  Evans,  and  Co.  have  an 
exclusive  occupation  of  the  soil  which  is  physi- 
cally occupied  by  the  posts  which  support  their 
hoardings,  or  have  a  mere  licence  and  no  tenancy. 
On  the  first  agreement,  I  think  the  case  is  very 
clear.  I  have  no  doubt  the  document  gives  an 
exclusive  occupotion.  The  agreement  provides 
for  letting  and  taking  the  advertising  station. 
Those  are  words  appropriate  to  a  demise.  No 
doubt  this  is  not  conclusive,  it  is  necessary 
to  look  at  the  whole  document,  but  there  is 
nothing  in  the  context  to  require  us  to  reject  the 
'Ordinary  meaning  of  the  words,  and  an  adver- 


tising station  is  clearly  capable  of  being  the 
subject  of  a  demise.  Then  the  letting  is  to  be  at 
a  yearly  rent,  which  is  an  expression  applicable 
primarily  to  a  tenancy.  It  is  further  provided 
that  the  tenancy  is  to  remain  in  force  for  a  period 
of  seven  years.  It  is  true  that  no  tenancy  for 
seven  years  can  be  created  by  a  document  which 
is  not  under  seal;  still  such  a  docnment  may 
operate  as  a  demise,  and  after  payment  of  rent  a 
tenancy  from  year  to  year  would  come  into 
existence.  Therefore  all  the  first  part  of  the 
document  is  applicable  to  a  demise,  and  .the 
proper  mode  of  construction  is  to  give  the  natural 
meaning  to  the  words  used,  unless  there  is  some 
reason,  either  in  the  context  or  in  the  nature  of 
things,  against  it.  Here  there  is  nothing  against 
it  in  the  context,  for,  on  looking  at  the  next  clause, 
it  appears  that  Messrs.  Taylor,  Gamett,  Evans, 
and  Co.   are  to  pay  all  rates  and  taxes  and  pro- 

Eerty  tax,  and  it  is  difficult  to  see  how  they  could 
e  called  upon  to  pay  property  tax  unless  there 
were  a  demise ;  with  a  licence  only  they  could  iiob 
be  called  upon  to  pay  it.  This  affords  a  cogent  argu- 
ment that  the  parties  intended  the  document  to 
operate  as  a  demise.  The  meaning  of  the  stipu- 
lation as  to  payment  of  rates  seems  to  be  this : 
that  Messrs.  Hulme  Brothers  saw  that  the  over- 
seers would  probably  increase  the  rate  if  the 
premises  became  more  valuable  by  reason  of 
Messrs.  Taylor,  Gamett,  Evans,  and  Co.'s  nse 
of  them.  They  desired  to  avoid  bearing  that 
increase  of  burden ;  and  the  mode  in  which  they 
secured  themselves  was  by  demising  the  "  adver- 
tising station,"  and  stipulating  that  the  raten 
should  fall  on  Messrs.  Taylor,  Gamett,  Evans, 
and  Co.  Had  they  not  made  a  demise  of  the 
land  it  would  have  been  impossible  to  say  how 
much  of  the  rate  payable  in  respect  of  the 
premises  would  have  oeen  due  in  respect  of  their 
value  as  an  advertising  station,  and  how  much 
in  respect  of  their  value  as  a  drying  shed  for 
timber.  It  is  impossible  to  work  oat  the  inten- 
tions of  the  parties  without  a  tenancy.  As  to 
the  second  document,  I  have  entertained  some 
doubts,  and  I  think  it  is  a  more  ambigaous  agree- 
ment than  the  first,  but,  on  the  balance  of 
conflicting  considerations,  I  have  come  to  the 
conclusion  that  its  real  effect  is  to  give  an  exclu- 
sive right  of  occupation.  In  adopting  this  view 
I  am  not  uninfluenced  by  the  decision  in  Shaio, 
Ashton,  and  Tlwrpe  v.  Salford  Union,  because  in 
that  case  Blackburn  and  Quain,  JJ.,  on  an  agree- 
ment more  favourable  to  those  who  opposed  the 
rate  than  this  agreement  is,  came  to  tne  conclu- 
sion that  the  property  was  rateable.  Generally 
speaking,  it  is  poor  work  to  take  one  ambiguous 
agreement  and  argue,  from  the  construction 
which  has  been  put  upon  it,  as  to  the  construction 
of  different  words  applied  to  different  circum- 
stances ;  but  there  are  cases  where  the  facts  are 
undistinguishable,  and  in  such  cases  the  con- 
struction which  has  been  put  upon  one  agreement 
may  afford  a  guide  to  the  true  construction  of 
another.  In  the  case  I  have  referred  to  there 
was  more  to  be  said  against  the  rate  than  there  is 
here.  The  words  used  there  were  more  like  words 
intended  to  confer  a  licence  only  than  those  used 
in  thn  present  case.  I  think  the  word  "  privilege," 
which  is  used  in  this  agreement,  is  not  inconsistent 
with  the  right  to  occupy.  I  have  come  to  the 
conclusion  that,  on  the  proper  construction,  this 
agreement  also  creates  a  tenancy.     For  these 
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reasons  I  am  of  opinion  that  both  the  hoardings  are 
rateable,  and  therefore,  as  to  both,  the  appeal 
ought  to  be  allowed. 

Gkaktham,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that,  both  on  the  anthorities  and  on 
the  &cts,  Messrs.  Taylor,  Gramett,  Evans,  and 
Co.  hare  a  profitable  occupation,  and  ought  to 
pay  rates.  Speaking  for  myself,  I  should  saj 
that  the  second  agreement  is  even  stronger  in 
favour  of  this  viev  than  the  first,  for  in  the  first 
case  the  structure  was  used  for  a  doable  purpose, 
as  a  drying  shed  for  timber  and  as  an  advertising 
station.  I  hare  no  doubt,  however,  that  the 
langnage  of  the  first  agreement  intended  to  apply 
to  occupation.  As  to  the  second  a^eement,  1 
am  of  opinion  that  it  gave  an  ezclnsire  occupa- 
tion for  a  distinct  term  of  three  years.  The  words 
Qsed  are,  "  the  privilege  of  erecting  an  adver- 
tising  hoarding.  Those  words  confer  the  right  to 
build ;  it  is  like  taking  land  to  build  a  house  on, 
where  the  lessee  would  pay  a  ground  rent,  and 
wonld  be  the  occupier  of  the  land.  I  am  of 
opinion,  on  the  authorities  and  on  the  facts,  that 
this  second  document  amounts  to  a  lease  for  a 
distinct  purpose  for  a  distinct  time.  In  other 
cases  on  a  less  permanent  occupation,  property 
has  been  held  rateable.  In  Oorry  v.  Bri»tow 
{vbi  tup.)  the  bulk  was  only  attached  b^  chains  to 
moorings  in  the  bed  of  the  river,  and  it  was  held 
rateable.  In  Lancashire  Telephone  Company  v. 
Oveneers  of  MancJieafer  (iihi  aup.)  the  mere  fixing 
of  iron  bolts  in  walls  or  roofs  to  support  the 
telephone  wires  rendered  the  owners  of  the  wires 
liable  to  be  rated.  So  in  The  Electric  Telegraph 
Company  v.  Overseers  of  Salford  {ubi  sup.)  tne 
company  was  held  liable  to  be  rated  in  respect  of 
the  telegraph  posts  and  wires.  That  was  a  case 
of  wires  going  over  the  land,  not  in  the  land,  but 
it  was  held  that  the  telegraph  company  were 
using  the  land.  In  SImw,  Aston,  and  Thorpe  v. 
Salford  Union,  a  distinction  was  taken  between 
the  case  of  posts  being  put  into  the  ground  to 
keep  up  a  hoarding  wnere  it  was  held  that  the 
hoarding  was  rateable,  and  that  of  a  hoarding 
fastened  to  the  gable  end  of  a  building,  which 
was  held  not  to  be  rateable.  In  the  present  case 
a  specific  piece  of  ground  is  let  for  the  purpose 
of  erecting  a  building,  and  there  is  also  a  right  to 
pull  down  a  wall  standing  upon  the  land. 

Order  of  sessions  quashed. 

Solicitors  for  the  overseers,  Badford  and 
Frankland,  for  Biwden  and  Walker,  Manchester. 

Solicitor  for  Taylor,  Gamett,  Evans,  and  Co., 
A  Linge,  Manchester. 


PBOBATE,  DIVOBCE,   AND  ADMIRALTY 

DIVISION. 

DIVOBCE    BUSINESS. 

Tuesday,  Feb.  15. 
(Before  the  Pkesiseitt.) 
Pktok  v.  Pktok  and  Shiltobd.  (a) 
Divorce  —  Variation  of   settlements  —  Evidence- 
Legitimacy  of  issue. 
A  decree  for  dissolution  of  marriage  having  been 
pronounced  on  the  ground  of  the  wife's  adultery, 
tlie  Court,  upon  a  petition  to  vary  settlements, 
declined   to   allow   any   guestion    to    be  raised 


touching  the  legitimacy  of  a  child  of  the  respon- 
dent bom  after  the  date  of  the  decree  nisi,  but 
before    such    decree    was    made    absolute,    arid 
fourteen  montlis    after  the   husband    last    had 
access  to  his  wife. 
Os    the  27th   Feb.  1886  the   court,    upon  the 
husband's    petition,    pronounced    a  decree    niri 
dissolving  his  marriage  with  the  respondent  on 
the  ground  of  her  adultery. 

On  the  26th  Oct.  1886  this  decree  was  made 
absolute.  The  respondent  and  co-respondent  had 
eloped  in  May  1885,  up  to  which  time  the  respon- 
dent had  borne  no  child. 

On  the  20th  July  1886  she  gave  birth  to  a  son, 
and  on  the  11th  Nov.  1886  the  co-respondent 
married  her. 

Upon  the  petitioner's  prayer  for  variation  of 
the  settlements,  the  registrar  recommended  that 
the  interest  oi  the  respondent  in  the  sum  of 
5000Z.  brought  into  settlement  by  the  petitioner 
should  be  extinguished,  and  that  this  fund  should 
be  held  upon  the  same  trusts  as  if  the  respondent 
were  dead ;  he  referred  to  the  court  the  question 
of  extinguishing  the  petitioner's  interest  in  the 
fund  brought  into  settlement  by  the  wife,  and  he 
declined  to  report  in  favonr  cf  an  application 
which  was  maae  to  him  to  transfer  the  funds  to 
the  respective  parties,  free  from  all  the  trusts  of 
the  settlement,  on  the  ground  that  the  legitimacy 
or  illegitimacy  of  the  respondent's  child  bad  not 
been  inquired  into. 

Errington,  on  behalf  of  the  petitioner,  now 
moved  the  conrt  to  vary  the  latter  part  of  the 
report  of  the  registrar,  and  to  order  that  the 
interest  of  each  of  the  parties  to  the  settlement 
in  the  fund  brought  in  by  the  other  should  be 
extinguished ;  and  either  to  order  the  funds  to  be 
transferred  to  the  petitioner  and  respondent 
respectively,  free  from  all  the  trusts  of  the  settle- 
ment, or  to  refer  the  report  back  to  the  registrar 
for  the  purpose  of  taking  evidence  as  to  the  child's 
legitimacy  or  illegitimacy. 

The  Pbksident  (Sir  James  Hannen)  said  he  had 
no  objection  to  make  the  order  asked  for,  so  far  as 
extinguishing  the  respective  interest  of  either  party 
in  the  fund  brought  into  settlement  by  the  other 
was  concerned,  but  as  to  theremainderof  the  prayer 
he  declined  to  make  the  order.  The  decree  nisi  was 
founded  upon  the  evidence  of  the  petitioner,  who 
was  not  a  competent  witness,  for  the  purpose 
of  bastardising  the  child  of  his  wife.  He  must 
decline  to  direct  the  trial  of  the  question  of  the 
child's  illegitimacy  in  the  way  proposed.  He 
would  simply  order  the  extinction  of  the  respec- 
tive interests  of  the  petitioner  and  respondent  as 
recommended  by  the  registrar  in  his  report. 

Solicitors  for  petitioner,  Ingram,  Harrison,  and 
Ingram. 


Tuesday,  Feb.  22. 
(Before  the  Fbesidekt.) 
Hetherington  v.  Hetherington.  (o) 
Juttices — Conviction  of  husband  for  aggravated 
assault   on  wife — ^24  ^  25  Viet.  c.  100,  ».  43 — 
Separation  order — Presumption  of  non-access — 
Subsequent    application   to    discharge    order  — 
Statements  om  oath,  by  wife,  as  to  her  aduUery — 
Admissibility — Refusal  to  admit  evidence,  or  to 


{a)  JlapoTMd  bj  U.  DDiUjiiY.OBJiZBBRoaK,  Eaq.,  BanisteiHit-Law.      (a)  Beported  by  H.  Dublit-Gbazsbbook,  Eaq.,  tlarrme>at-Lftw. 
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dUeJuirge  order— Appeal— Jurudietion — ^20  ^21 
,    Viet.  0.43— Matrimonial  Comet  Act  1878  (41 4r  42 

Vict.  e.  19).  ».  4. 
Any  ajyplioaiionjor  the  diteharge  of  an  order  made 
under  tect.  4  of  the  Matrimonial  Cautet  Act 
1878  mutt  he  made  to  the  court  or  nuxgiitralee 
by  whom  the  order  wat  made,  and  not  to  the 
Frohate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Juttice. 
^  refusal  of  juitiees  to  make  an  order  it  in  itself 
an  order,  and  any  order  under  teet.  4  of  the 
Matrimonial  Causet  Act  1878,  or  any  reftital  to 
'  vary  such  order,  is  appealable  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  ihe  High 
Court  of  Justice. 
From  the  date  of  an  order  made  under  sect.  ^  of  the 
Matnmoniai  Causes  Act  1878,  authorising  a  wife 
to  live  apart  from  her  husband,  the  presumption 
of  non-access  ampliet,  at  in  cases  of  judicial 
teparation,  and  toe  testimony  of  the  husband  and 
admissions  made  by  the  voife  as  to  tlie  paternity 
of  a  diHd  bom  after  the  separation,  at  a  time 
sufHeiently  remote  from  the  last  date  of  cohabita- 
tion to  remove  the  contrary  presumption  of  access 
■  wMeh  prevails  in  the  case  of  married  persons 
not  judicially  separated,  are  admissible  in  evi- 
dence ;  and  it  is  not  competent  for  the  jusiiees  to 
exclude  such  evidence  at  the  hearing  of  an  appli- 
cation to  vary  the  original  order. 
This  was  an  application  for  the  discharge  of  an 
order  made  by  the  justices  of  the  Chester  Ward 
division  of  the  coanty  of  Durham,  on  the   1st 
Jan.  1883. 

William  George  Hetherington,  the  present 
applicant,  waH,  on  that  date,  convicted  under 
24  &  25  Vict.  c.  100,  r.  43,  by  the  justices  of  the 
said  division,  of  an  aggravated  assault  upon  his 
wife  Elizabeth  Hetherington,  and  it  was  there- 
upon ordered,  under  sect.  4  of  thft  Matrimonial 
Causes  Act  1878  (41  &  42  Vict.  c.  19),  that  the  said 
Elizabeth  Hetherington  should  no  longer  be 
bound  to  cohabit  with  her  husband;  that  she. 
should  have  the  custody  of  the  children  of  the 
marriage,  and  that  her  hasband  should  allow 
her  lOs.  a  week  for  the  maintenance  of  herself 
and  the  children. 

.  On  tho  20th  Sept.  1886  the  respondent  was 
arrested  and  brought  before  the  magistrates  on  a 
■warrant  for  payment  of  arrears  of  alimony,  and, 
in  cross-examination,  the  wife  on  that  occasion 
admitted  that  she  had  given  birth  to  a  child,  of 
which  her  husband  was  not  and  could  not  be  the 
father,  she  not  having  cohabited  with  him  since 
the  date  of  the  separation  order  in  1883. 

After  these  admissions,  the  husband  took  out  a 
summons  to  vary  the  original  order,  and  this 
summons  was  heard  at  Oonsett  Police-court  on 
the  9th  and  16th  Oct.  1886,  when  the  justices 
refused  to  admit  the  evidence  of  the  applicant,  as 
to  non-access,  or  the  admissions  made  at  the 
previous  hearing  by  the  wife,  on  the  ground  that 
neither  hnsband  nor  wife  was  competent  to  give 
evidence  tending  to  bastardise  a  child  born  in 
wedlock. 

The  justices,  at  the  request  of  the  husband's 
solicitor,  stated  a  special  case  under  20  &  21 
Vict.  C.  43,  for  the  consideration  of  the  Queen's 
Bench  Division,  one  of  the  questions  raised  being 
as  to  the  admissibility  of  the  evidence  of  the 
husband  and  wife,  and  another  being  whether 
the  bench  before  whom  the  sununons  was  heard 


had  jurisdiction,  one  of  the  members  not  bdag- 
the  same  who  niade  the  original  order. 

The  husband  appealed  concurrently  to  this 
division,  under  41  &  42  Vict.  c.  19,  s.  4. 

That  appeal  was  beard  on  the  18th  Jan..  and  on 
the  2tjth  Jan.  the  President  intimated  that  the 
main  question  being  as  to  the  admissibility  of 
certain  evidence,  he  had  decided,  out  of  respect  to 
the  Queen's  Bench  Division,  not  to  proceed 
further  with  the  hearing  of  the  motion  until  the 
special  case  stated  to  that  division  had  been 
either  formally  abandoned  or  decided. 

In  accordance  with  that  intimation,  the  insticea 
at  Consntt  were  applied  to,  and  the  recognisances 
estreated,  and  as  the  special  case  was  never  set 
down  for  hearing,  all  the  proceedings  in  the 
Queen's  Bench  Division  were  now  at  an  end. 

The  present  motion  on  behalf  of  the  hasband 
was  made  under  sect.  4  of  the  Matrimonial 
Causes  Act  1878  (41  A  42  Vict.  c.  19),  the  proviso 
to  which  is  as  follows : 

Provided  always,  that  no  order  for  paymeat  of  money 
hj  the  husband,  or  for  the  cnatody  of  children  by  th> 
wife,  shall  be  made  in  favour  of  a  wife  who  shall  be 
proved  to  have  committed  adaltery ,  unless  such  adultery 
nag  been  condoned ;  and  that  any  order  for  payment  U 
money  or  for  the  custody  of  children  may  be  discharged 
by  the  court  or  ms,^8trate  by  whom  such  order  wu 
made,  upon  proof  that  the  wife  has,  since  the  makinf 
thereof,  been  gnilty  of  adultery ;  and  provided  also,  that 
all  orders  made  nnder  this  section  shall  be  subject  to 
appeal  to  the  Probate  and  Admiralty  Division  of  tlia 
Hijrh  Court  of  Justice. 

Pritchard,  for  the  appellant. — ^This  is  a  motion 
that  the  first  order  be  discharged,  on  the  ground 
that  the  wife  has,  since  that  date,  been  guilty  of 
misconduct.  The  words  "  the  court "  mean  this 
court : 

Sz  parte  Bharpe,  10  L.  T.  Bep.  N.  S.  458 :  33  L.  J. 
152,  M.  C.  See  the  jndgments  of  Cockbnm,  C.J. 
and  Blackbom,  J. 

The  Divorce  Act  (20  &  21  Vict.  c.  85),  s.  21.  gives 
jurisdiction  as  to  protection  orders,  liie  difficnUy 
which  Lord  Blackburn  pointed  out  was  remedied 
by  the  amending  Act  (27  &  28  Vict.  c.  44,  s.  1), 
which  says,  in  substance,  that,  where  a  magistrate 
has  died,  any  person  may  apply  to  his  successor. 
That  section  seems  to  have  met  a  difficulty  which 
was  felt  in  construing  the  former  Act,  and  our 
contention  is,  that  the  Matrimonial  Causes  Act 
1878  (41  &  42  Vict.  c.  19)  ought  to  be  considered 
in  a  similar  way,  and  that  the  words  "the 
court "  should  be  construed  to  mean  the  Divorce 
Division  of  the  High  Court.  Sects.  2  and  3 
clearly  apply  to  it ;  and  it  is  submitted,  that  to 
read  sect.  4  differently  is  to  interrupt  the  con- 
tinuity of  the  Act.  Your  Lordship  pointed  out, 
on  Jan.  18,  that  where  a  magistrate  has  died, 
unless  his  successor  has  jurisdiction,  or  unless 
the  husband  has  power  to  come  to  the  Divorce 
Court,  the  order  made  against  him  would  remain 
in  force  for  ever.  Our  former  appeal  was  a 
nullity.  Now,  as  to  the  other  point,  tnat,  having 
exercised  the  right  of  appeal  to  one  of  two  con- 
current courts,  we  are  not  at  liberty  to  abandon 
that  appeal,  and  come  to  the  other  of  those  two 
courts: 

Reg.  V.  The  Justices  of  JfidtUessx,  9  Dowl.  163.    See 

espeoially  judgment  of  Fatteson,  J.  at  pp.  10^> 

170. 

Since  the  Judicature  Acts  all  the  courts  are  one. 
and  we  ought  not  to  be  precluded  from  coming 
here.    We  are  really  not  appealiiur,  but  coming 
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to  ask  your  Lordahip  to  hear  a  case,  having 
previonaly  gone  to  the  wrong  court.  The  pre- 
sumption of  acceaa  does  not  arise  where  the 
hnsoand  and  wife  are  liying  apart  by  order  of  a 
ocurt  of  competent  jurisdiction : 

Taylor  on  Eridenoe,  8th  edit.  817,  818  ; 

Booooe's  Niri  Priiu,  p.  954. 

A  decree  of  judicial  separation  is  to  haye  the 
effect  of  the  ancient  decree  a  m«nid  et  Oioro : 
Parith  of  St.  Otorgt  t.  Paruih  of  St.  Margaret, 
Wtttmiiuter,  1  8a&.  183. 

In  all  the  cases  in  Taylor,  the  suit  was  as  to  the 
legitimacy  of  children ;  here  it  is  not  so. 

Bade. — One  question  raised  by  the  special  case 
was,  whether  or  not  the  magistrates  had  juris- 
diction to  make  an  order.  Now,  because  it  suits 
the  appellant's  argument  better,  all  that  is 
di-opped.  [The  President. — Is  it  not  in  my  power 
to  deal  with  it  on  the  former  motion  P]  First, 
as  to  this  being  an  entirely  new  motion.  The 
present  application  is  by  way  of  appeal  in  1887 
from  an  order  made  by  the  magistrates  at  Consett 
in  1883.  The  correctness  or  incorrectness  of  the 
application  depends  on  whether  the  words  "  the 
oonrt"  in  the  Act  mean  this  court.  In  sect.  4 
the  words  are  "the  court  or  magistrate  before 
whom  he  (i.e.,  the  husband)  was  convicted."  As 
the  man  could  not  presumably  be  convicted  by 
this  court,  those  words  cannot  apply  to  this  court. 
8ince  the  last  hearing  a  case  has  been  decided 
by  the  Court  of  Appeal,  in  which  a  mandamtu 
to  justices  was  refused,  the  applicant  having 
elected  to  pursue  his  remedy  by  appeal  to  quarter 
sessions : 

Btg.  T.  Licensing  Jutiicei  of  Newcaitle-wpon-Tyne, 
51  J.  P.  244. 

If  it  is  held  to  be  open  to  the  appellant  to  go 
into  the  merits,  the  wife's  adultery  may  be  taken 
as  admitted.  It  is  submitted,  however,  that  the 
admissions  were  obtained  in  totally  different  pro- 
oeedings,  and  that  they  are  not  evidence  in  this 
case: 

Babbage  r.  Baibage  and  Xanning,  h.  Sep.  2  P.  &  D. 
22a. 

The  I^uisiMT. — ^I  regret  very  much  that  this 
litigation  has  reached  the  pitch  that  it  has,  and  I 
hope  that  the  opinion  I  am  about  to  express  upon 
the  main  point  of  the  case  will,  in  some  way  or 
other,  bring  the  controversy  to  an  end ;  the  point 
being,  whether  or  not  there  is  evidence  upon 
which  the  ma^trates  might  have  acted  to  dis- 
charge the  original  order  of  1883.  It  appears 
that  an  order  was  then  made  equivalent  by  the 
Act  of  Parliament  to  a  judicial  separation,  and  a 
jadicial  separation  is  equivalent  to  the  ancient 
divorce  a  menid  el  thoro.  From  the  time  that 
the  decree  was  pronounced  the  parties  were 
forced  to  live  apart,  and  the  husband  was  bound 
not  to*  molest  bis  wife  in  any  way,  or  to  resume 
cohabitation.  From  that  moment  the  presump- 
tions which  exist  in  the  case  of  married  persons 
as  to  access  and  legitimacy  of  children  are 
reversed,  and  from  that  moment,  if  a  child  is 
bom  more  than  nine  months  after  the  separation, 
unless  it  be  shown,  as  a  matter  of  fact,  that  the 
hnsband  and  wife  cams  together  again,  it  is  pre- 
amned  that  such  child  is  ille^timate,  and  that 
appears  to  have  been  lost  sight  of  altogether 
tnien  this  matter  was  before  the  magistrates.  If 
it  had  not  been  lost  sight  of,  it  probably  would 
have  led  thran  to  a  different  decision.   That  £oint 


has  been  settled  long  ago  in  law  by  the  case 
referred  to  in  Salkeld  {Parish  of  81.  Oeorge  v. 
Parish  of  St.  Margaret,  1  Salk.  123).  The  woman 
seems  to  have  made  certain  statements  with 
regard  to  the  birth  of  her  child:  that  it  was 
bom  eight  weeks  before  the  matter  came  on.for 
hearing  in  1886.  Kow,  upon  that  point,  I  think 
it  does,  by  implication,  lead  to  an  inference — a 
oonclosive  inference— of  the  illegitimacy  of  the 
child.  A  woman,  though  she  be  a  married  woman, 
may  prove  that  a  child  was  bom  at  a  particular 
time,  and  it  must  depend  on  other  circnmatancen 
whether  the  child  was  legitimate  or  not.  Now  it 
was  proved  that  the  child  was  bom  eight  weeks 
before  the  hearing  in  1886,  and  there  was  a  legal 
presumption  that  any  child  bom  after  1883  wag 
illegitimate.  The  magistrates  seem,  however,  to 
have  been  led  to  think  that  this  was  an  issue  of 
bastardy,  bnt  it  was  not ;  it  was  an  issue  of 
adultery.  Now  let  us  see  what  we  can  make  of 
the  proceedings  that  have  been  taken.  In  the 
first  place,  an  application  was  made  to  the  magis- 
trates to  discharge  the  order  which  had  been  made 
in  188.S.  That  application  was  made  to  other 
magistrates,  because  one  of  the  magistrates  who 
had  made  the  original  order  was  dead.  They  then 
stated  a  case,  one  of  the  questions  therein  raised 
beint;,  whether  or  not  one  of  the  magistrates  who 
made  the  order  of  1888  being  dead,  they  hod  power 
to  hear  the  application  to  discharge  that  order.  As 
a  result  of  tne  hearing  they  refused  to  discharge 
that  order,  and  an  application  waa  then  made  to 
me  by  way  of  appeal  under  sect.  4  of  41  &  42 
Vict.  c.  19.  I  said  I  did  not  doubt — and  I 
adhere  to  that  opinion — that  I  have  the  power 
to  bear  an  appeal  from  such  an  order  as  was 
then  the  subject  of  consideration  before  the 
magistrates;  and  I  may  say  at  once  that  I  am' 
of  opinion  that  I  had  jurisdiction,  by  way  of 
appeal,  from  their  refusal  to  make  an  order,  and 
that  that  refusal  to  make  an  order  is  itself  an 
order.  But,  as  a  matter  of  discretion,  I  did  not 
think  it  right  that,  while  an  appeal  was  in 
course  of  proceeding  towards  a  hearing  in  the 
Queen's  Bench  Division,  I  should  exercise  the 
appellate  jurisdiction  which  I  conceived  I  had, 
and  therefore  I  let  the  cose,  which  was  un- 
doubtedly by  way  of  appeal,  stand  over  (see 
51  J.  P.  119)  in  order  that  the  special  case  should 
be  disposed  of  in  one  way  or  another.  I  certainly 
hoped  that  I  should  hear  nothing  more  of  the 
matter.  Now  it  comes  back  to  me  in  the  form 
of  a  substantive  application  to  discharge  the 
order  made  in  1883,  upon  the  ground  that,  oy  the 
4th  section  of  the  Act,  I  have  power  to  discharge 
the  original  order  upon  fresh  evidence  brought 
before  me.  I  have  listened  to  the  argument 
addressed  to  me  Toy  Ifr.  Fritchard,  and  I  have 
come  to  the  conclusion  that  I  have  not  that  power. 
Undoubtedly  the  word  "  court  "  is  used  in  some 
sections  of  this  Act  as  applying'  plainly  to  the 
Divorce  Division,  and  this  is  suflSciently  obvious 
with  regard  to  the  2nd  section,  where  the  Queen's 
Proctor  is  spoken  of.  In  sect.  3,  which  en- 
larges the  power  as  to  variation  of  settle- 
ments possessed  by  the  Divorce  Court,  under 
22  &  23  Vict.  c.  61.  s.  5,  it  is  also  plainly 
this  court  that  is  meant.  Now  we  come  to  a 
totally  different  enactment,  and  different  in  its 
character:  and  there,  where  the  word  "court" 
occurs  in  sect.  4,  I  am  of  opinion  that  that  must 
mean  "  the  court  or  magistrate  before  whom  he 
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was  convicted,"  and  bj  irhom  it  was  ordered 
"  that  the  husband  shall  pay  to  the  wife  snch 
weekly  sum  as  the  court  or  ma^trate  shall 
consider  within  his  means."  It  is  conceivable 
that  the  Legislature  meant  by  this  first  sub- 
section to  refer  to  this  court,  in  speakinK  of  what 
is  to  be  done  with  reference  to  the  husband's 
means.  That  is  something  which  is  to  be  dealt 
with  l^  the  magistrate,  and  it  would  be  a  most 
nnnatnral  proposition  to  say  that,  in  directing 
the  magistrate  to  consider  the  husband's  means, 
it  meant,  at  the  same  time,  this  court  also.  The 
whole  collocation  points  to  the  Legislature 
meaning  some  court  other  than  this  court.  I 
do  not  quite  know  what  court  the  Legislature 
meant ;  perhaps  it  is  the  quarter  sessions.  Then 
I  think  tnrther  light  is  thrown  upon  that  by  the 
lan^age  of  the  proviso  to  the  4th  section, 
which  says  that  no  order  for  the  payment  of 
money  shall  be  made  in  favour  of  a  wife  proved 
to  have  committed  adultery,  and  that  any  order 
for  payment  of  money  or  custody  of  children 
may  be  discharged  "  by  the  court  or  magistrate 
by  whom  such  order  was  made."  I  think  that  is 
all  governed  by  the  words  "  by  whom ;"  and  I  say 
that  the  last  concluding  words  of  the  proviso  tend 
considerably  to  strengthen  that  view,  for  it  g^ee 
on  to  say, "  Provided  also,  that  all  orders  made 
under  tluu  section  shall  be  subject  to  appeal  to 
the  Probate  and  Admiralty  Division  of  tne  High 
Court  of  Justice."  I  think,  therefore,  that  I 
have  not  the  power  to  discharge  the  order,  that 
that  can  only  oe  done  by  the  court  or  magistrate 
by  whom  the  order  was  made,  bat  that  when  that 
has  been  done,  there  is  then  an  appeal  to  this 
dirision,  if  the  court  or  magistrate  make  an 
improper  order,  or  refuse  to  make  any  order. 
The  result  is  that  this  application  must  be  refused. 

Back  asked  that  it  should  be  dismissed  with 
costs. 

The  Pkesidbkt. — ^I  am  afraid  that  it  must  be 
80.  The  applicant  must  pay  the  costs  in  this 
court. 

Solicitors  for  the  appellant,  Priitihard  and 
Bon*,  agents  for  T.  W.  Welford,  Consett. 

Solicitors  for  the  respondent,  T.  Cray,  agent 
for  J)ix  and  Warlovi,  Newcastle-upon-Tyne. 


Saturday,  July  16. 

(Before  the  Pkesisent  and  a  Common  Jury.) 

Stort  v.  Stokt  and  O'Connor,  (a) 

Divorce — Petitioner's  adultery — Discretion  of  court 
— Refusal  of  decree — JDatnagei — Costs. 

In  a  suit  by  the  husband  for  a  dissolutiott  of  his 
marriage  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent,  the  jury  found  that  the 
respondent  and  co-respondent  had  committed 
adultery  together,  and  assessed  the  damages  at 
2001. 

The  petitioner  himself  admitted  having  committed 
aduUery  some  years  before  uiiih  a  servant  in 
his  employ.  The  wife  had  condoned  this,  and 
lived  with  Iter  husband  for  some  years  after' 
wards. 

Held,  that  the  court,  in  its  discretion,  should  refuse 
to  dissolve  the  marriage. 

Held,  tiiai  the  damages  fell  with  this  refusal. 

Th£  petitioner,  Alfred  Thomas  Story,  journalist, 

(a)  BeportMl  by  H.  Dubut-Obixbbbook,  Bn^BtfriiWc  rt-low. 


was  married  to  his  wife.  Boss  Story,  at  the 
register  office,  Walsall,  in  the  county  of  Sta&cvd, 
on  the  14>th  May  1869. 

They  cohabited  at  various  places,  and  in  1877 
they  removed  to  Hanley,  in  Staffordshire,  and  in 
1879  they  went  to  live  at  Wilson-road,  Camber- 
well,  where  they  first  became  acquainted  with 
the  co-respondent,  A.  fiannen  O'Connor,  a  doctor 
in  practice  at  Camberwell. 

There  had  been  seven  children  issue  of  the 
marriage,  five  of  whom  were  still  surviving. 

The  remainder  of  the  facts  are  dealt  with  in 
the  judgment  of  the  President. 

The  jury  having  returned  their  verdict,  that 
the  adultery  on  the  part  of  both  the  respondent 
and  the  petitioner  was  established,  assessed  the 
amount  of  damages  to  be  paid  by  the  co-respon- 
dent to  the  petitioner  at  300{. 

Counsel  then  addressed  the  court  as  to  the 
effect  which  the  petitioner's  adultery  should  have 
in  the  withholding  or  granting  a  decree  nisi. 

Searle  for  the  respondent. — ^There  can  be  no 
doubt  that  the  court  has  discretion  to  grant  or 
withhold  a  decree.  In  Chode  v.  Ooode  and 
Hamson  (4  L.  T.  Kep.  N.  S.  122 ;  2  Sw.  &  Tr. 
253)  the  court  came  to  the  conclusion  that  the 
adultery  of  the  petitioner  did  not  prevent  the 
court  from  taking  the  matter  into  consideration. 
The  point  is  not,  in  all  cases,  whether  the 
husband's  adulterv  has  contributed  to  that  of 
the  wife,  because  there  have  been  many  cases  in 
which  it  was  not  known  to  the  wife : 

Clarke  v.  Ciarfc*  and  Clarke,  34  L.  J.  94,  P.  *  M. 
There  are  even  stronger  cases  than  that : 

Hulse  V.  HuUe  and  Taremor  (the  Qneen'a  Proctor 
Bhowinir  oanse),  24  L.  T.  Bep.  N.  S.  847 ;  L.  Bep. 
2  P.  AD.  357, 

where  no  adultery  was  alleged  against  the 
husband  until  after  the  decree  nisi.  The  sole 
question  is,  whether  the  petitioner  has  come  to 
the  court  with  clean  hand^.  In  the  present  case 
there  is  some  trace  of  the  husband's  adulteiy 
having  led  to  his  wife's  subsequent  mihconduct, 
because  in  a  long  letter  which  has  been  put  in, 
and  in  which  the  wife  is  imploring  mercy,  she 
does  make  reference  to  her  husband's  former 
adultery,  and  adds,  that  although  she  has  forgiven 
yet  she  has  never  forgotten  it. 

Loekwood,  Q.C.  {Corrie  Grant  with  him)  for  the 
petitioner. — This  discretion  is  given  to  the  court 
for  the  purpose  of  dealing  with  cases  in  which 
the  petitioners  do  not  come  into  court  with  clean 
hands.  The  Legislature,  in  giving  that  dis- 
cretion, contemplated  that  such  cases  would  arise. 
Each  case  is  governed  by  its  own  set  of  facts 
alone.  Ko  authority  can  be  binding  upon  the 
court  in  this  matter.  The  court  must  oe  con- 
vinced by  the  circumstances  of  each  particular 
case.  In  Ooode  v.  Ooode  and  Hamson  (4  L.  T. 
Bep.  N.  S.  122 ;  2  Sw.  &  Tr.  253)  the  petitioner 
haa  gone  away  to  London,  and  lived  witn  another 
woman.  In  Clarke  v.  Clarke  (34  L.  J.  94,  P.  &  M.) 
no  evidence  was  laid  before  the  court  to  show 
the  circumstances  under  which  the  petitionw's 
adultery  was  committed.  There  were  evidently 
other  circumstances  in  that  case  to  lead  the 
court  to  take  a  serious  view  of  the  matter.  The 
case  which  I  consider  to  be  most  against  me  is 
one  that  has  not  been  cited : 

XcCord  T.  McCord,  Ogle,  and  Coxon,  33  L.  T.  Bap. 
N.8.a64;L.Ee^rip.^*I,^«^Og[^, 
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The  circnmBtances  in  the  present  case  are  not 
such  as  were  before  the  court  in  McCord  v. 
McC'ord.  Your  Lordship  seems  there  to  have 
emphasised  the  fact  that  the  petitioner's  infi- 
dehty  was  committed  within  eighteen  months  of 
the  marriage.  Them  the  act  of  adnlterr  by  the 
•wife  followed  very  quickly  after  the  infidelity  on 
the  part  of  the  hnsband ;  here  there  was  a  period 
of  some  six  years  between  them. 

The  President. — I  quite  agree  that  the  de- 
cision of  the  court  must  depend  in  each  case 
upon  the  particular  circumstances  of  that  case. 
I  had  occasion  as  long  ago  as  in  1875  to  go 
veiy  carefully  into  this  question,  examining  the 
principles  upon  which  my  predecessors  had 
acted,  and  I  endeavoured  to  lay  down  a  ^ide  for 
myself.  I  have  acted  in  accordance  with  those 
principles  ever  since.  Of  coarse,  on  each  occa- 
sion. It  is  the  dnty  of  counsel  for  the  petitioner 
to  lay  before  me  those  circumstances  which  he 
thinks  wonld  properly  lead  me  to  a  different 
conclusion  to  that  which  I  arrived  at  before.  Let 
us  examine  the  story  in  this  case  with  re^rd  to 
the  conduct  of  the  petitioner.  His  story  is,  that, 
his  wife  being  away,  the  maid-servant  came  and 
thrust  herself  upon  him.  I  think  that  this 
account  of  his  is  a  highly  improbable  one.  On 
the  other  hand  we  have  a  perfectly  natural  story 
told  by  the  wife.  I  suppose  it  may  be  taken  as  a 
sort  of  history  of  scores  of  such  cases.  Her 
attention  is  attracted  by  the  condition  of  the 
girl;  she  puts  questions  to  her,  and  finds  that 
she  has  been  having  intercourse  with  her 
hnsband.  I  think  the  wife's  story  more  probable. 
The  hnsband  had  been  carrying  on  this  inter- 
course wi^h  the  servant  girl  in  the  house  in  which 
he  resided  with  his  wife — a  form  of  adultery 
always  treated  as  of  a  serious  kind.  Now  it  is 
perfectly  true  that  the  wife — as  wives  frequently 
do— forgave  her  husband.  Bat  it  is  impossible 
not  to  feel  that,  after  a  man  has  committed  himself 
in  this  wav,  it  must  have  a  very  serious  effect 
upon  the  feelings  of  the  wife  which  go  far  to 
constitute  the  safeguards  in  married  life.  She 
would  be  more  likely  to  fall  into  error,  having 
the  example  of  her  husband  before  her.  Refer- 
ence has  been  made  to  the  case  of  McOord  v. 
McCord,  and  in  that  case  I  enumerated  the  facts 
as  together  constituting  the  reason  which  induced 
me  to  exercise  my  discretion  in  refusing  a  decree. 
In  the  present  case  I  come  to  the  conclusion  that 
thehuslMUid  is  not  entitled  to  come  into  this  court 
and  claim  release  from  the  bond  of  marriage — ^he 
having  shown  himself  regardless  of  the  obligations 
of  that  state,  and  I  conclude  as  I  did  in  the  case 
of  Morgan  v.  Morgan  and  Porter  (20  L.  T.  Rep. 
N.  S.  588;  L.  Rep.  1  P.  &  D.  644),  and  I  say 
there  are  no  special  circumstances  in  this  case  to 
lead  me  to  exercise  mv  discretion  in  favour  of 
the  petitioner.    I  therefore  dismiss  the  petition. 

Loeheood,  Q.C.  asked  for  costs  against  the  co- 
respondent. 

The  President. — Yon  are  entitled  to  the  costs 
of  those  issues  upon  which  yon  have  succeeded 
against  him. 

dearie  asked  for  the  nsoal  order  for  the  wife's 
costs. 

LoektBood. — ^That  is  a  general  application  for 
the  oosts  of  the  reapondent  agmist  toe  petitioner 
npon  the  petition. 

yoLLTn.N.&,1466. 


The  Prbsibeht.— She  is  entitled  to  the  general 
costs.  As  to  the  sabsidiary  costs  they  will  be 
dealt  with  in  the  registry  upon  the  taxation. 
You  are  now  asking  me  to  give  against  the  oo- 
respondent  those  costs  which  the  petitioner  vt 
obliged  to  pay  to  the  respondent. 

Loekujood. — No ;  some  direction  is  asked  tor, 
which  wonld  avail  the  petitioner  on  the  taxation. 

The  Pbesident. — Even  in  going  so  far  I  have 
somewhat  exceeded  the  usual  practice. 

Loekwood,  Q-C  inquired  as  to  the  damages. 

The  Fkesidbxt. — ^They  go  along  with  my  de- 
cision on  the  petition ;  the  petition  being  dis- 
missed, the  petitioner  is  not  entitled  to  damages. 

Solicitor  for  the  petitioner,  C.  J.  Smith. 

Solicitors  for  the  respondent,  Thomas  Beard 
and  Son*. 

Solicitor  for  the  co-respondent,  McKenna. 


SuprtM  Court  of  lE^katurt 

♦ 

COURT   OF   APPEAL. 

•Ton.  25  and  March  21. 

(Before   Lord    Eshxb,   ]lif.R.,    Bowin    and 

Fkt,  L JJ.) 

Thokas  v.  Quaktebmaine.  (a) 

AFfZAL   IBOK    THE   QUEEn's  BENCH    DIVISIOIT. 

Bmploy«r»'  Liability  Act  1880 — Master  and  servant 
— Volenti  non  fit  injuria — GontribtUory  negli- 
90nee— D«/«ei  in  condition  of  works. 
The  Emjiloyers'  LiahiUly  Act  1880  removes  some  of 
those  ohstacles  to  a  workman's  riglU  to  sue  his  em- 
ployer which  had  previovsly  been  held  to  arise  out 
of  the  relation  <ff  master  and  servant ;  hut  it  givet 
the  workman  no  rights  which  did  not  previously 
exist  in  the  ease  of  other  persons.     The  defence 
which  rests  on  the  doctrine  Volenti  nonfii  injuria, 
and  the  defence  of  contributory  negligence,  are 
both  left  open  to  an  employer  by  that  Act. 
The  occupier  of  premises  which  have  an  element  of 
danger  upon  them  that  is  not  unlawful  in  itself 
has  no  duty  towards  any  person  who  is  cognisant 
ofthefiiU  enterU  of  the  danger,  and  voluntaril'^ 
runs  the  risk   of  it   (Lord   Esher,   M.B.    die- 
lentiente). 
Per  Lord  Esher,  M.B. :     TheplaitUiff's  knowledge 
of  the  danger  does  not  absolve  the  occupier  fron^ 
me  duty  of  taking   reasonable  care   to  protect 
him  against  it,  and  it  is  for  the  jury   to  say 
whether  such  knowledge  amount*,  in  the  ease 
before  them,  to  contributory  negligence. 
Judgment  of  WiUs  arul  Oranlham,  JJ.  affirmed. 
This  was  an  action  brought  by  the  plaintiff  under 
the  Employers'  Liability  Act  1880,  to   recover 
damages  for  injuries  received,  while  employed  ia 
the    defendants    brewery,    from   a    fall  into   a 
cooling  vat,  on  the  ground  that  the  accident 
happened  by  reason  of  a  defect  in  the  ways, 
works,  or  plant  of  the  brewery. 

A  boiling  vat  and  a  cooling  vat  were  in  the 
same  room  at  the  brewery,  and  between  the  vats 
there  was  a  passage  three  feet  wide.  The  cooling  vat 
had  a  rim  sixteen  inches  high  above  the  level  of  the 

(a)  Baportcd  bj  A.  E.  Bitiliroh,  Kiq.,  BatriitsrM-Lur. 
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passage,  bnt  it  was  not  protected  by  any  rail  or 
lence.  Under  the  boib'ng  Tat  there  was  kept  a 
plank  or  board,  which  was  used  as  a  lid.  The 
plaintiff  went  to  get  this  lid,  and  endeavoured  to 
pull  it  out  from  under  the  boiling  vat.  The  lid 
stack,  and  when  the  plaintiff  gave  a  harder  pull 
it  suddenly  came  out,  and  the  plaintiff  fell  Imck 
into  the  cooling  vat  and  was  scalded.  The  ti4al 
took  place  at  the  Surrey  County  Court,  and  the 
judge  held  that  there  was  a  defect  in  the  condition 
of  the  works  at  the  defendant's  brewery  in  there 
being  no  snflScient  fence  to  the  cooling  vat ;  he 
fonnd  that  the  condition  of  the  vat  was  known  to 
both  the  plaintiff  and  the  defendant,  that  the 
pWntiff  bad  not  been  guilty  of  contributory 
negligence;  and  he  ^ve  judgment  for  the 
plaintiff  for  752.  The  Divisional  Court  set  aside 
this  judgment,  and  directed  judgment  for  the 
defendant  (65  L.  T.  Rep.  N.  S.  360). 
The  plaintiff  appealed. 

F.  0.  Ontmp,  Q.C.  and  T.  W.  Biehmond  {Hodson 
with  them)  for  the  plaintiff. — The  Employers' 
Liability  Act  has  taken  away  the  implied  contract 
to  run  all  known  risks.  Sect.  2,  sub-sect.  3,  shows 
that  the  employer  may  be  liable,  although  the 
workman  knew.  The  only  way  in  which  know- 
ledge of  the  risk  can  now  be  used  is  under  the 
defence  of  contributory  negligence.  The  Countjr 
Court  jadge  has  found  that  there  was  no  contn- 
bntory  ne^igence ;  that  is  a  auestion  of  fact  as 
to  which  there  is  no  appeal.  Apart  from  tho  Em- 
ployers' Liability  Act,  the  plaintiff 's  knowledge 
of  the  danger  was  not  a  defence  by  itself,  but  only 
a  fact  for  the  jury  in  considering  whether  there 
had  been  contributory  negligence.    They  cited 

Clarke  v.  Holmei,  31  L.J.  356,  Ex. ;  7  H.  4  N.  937; 

Stuart  V.  Evaru,  49  L.  T.  Bep.  N.  S.  138 ; 

WebUn  v.  Ballard,  54  L.  f.  Bep.  N.  S.  532;   17 
Q.  B.  Div.  122. 

Barton't  Hill  Coal  Company  t.  S»id,  3  Hooq.  288. 

W.  Graham  and  E.  P.  Hewitt  for  the  de- 
fendant.— The  maxim  Volenti  non  fit  injuria 
applies  to  this  case.  That  defence  is  not  taken 
away  by  the  Employers'  Liability  Act.  All  that 
that  Act  does  is  to  take  away  from  the  employer 
the  defences  that  arose  out  of  the  fact  of  service. 
That  tho  plaintiff  knew  of  the  danger  and  chose 
to  incur  it  negatives  any  duty  of  the  defendant 
towards  him,  and  theren)re  negatives  any  negli- 
gence by  the  defendant.    They  cited 

Indermaur  v.  Dames,  16  L.  T.  Bep.  N.  S.  293 ;   L. 

Bep.  1  C.  P.  274 ;  2  C.  P.  311 ; 
Lax  T.  Corporaticn  of  narlington,4ii.L.  T.  Bep.  N.  S. 

489;  5Ei.  Div.  28; 
Wiliiruon  v.  Fairrie.  33  L.  J.  73,  Ex. ; 
Woodley  T.  Metropohtan  District  SaihiMy  Company, 

36  L.  T.  Bep.  N.  S.  419 ;  2  Ex.  Div.  884 ; 
Brooks  V.  Courtnay,  20  L.  T.  Bep.  K.  S.  440 ; 
Britton  T.  Oreal  Wtstem  Cotton  Company,  iSJ  L.  T. 
Bep.  If .  S.  125 ;  L.  Bep.  7  Ex.  130. 


Crump,  Q.C.  in  reply. 


Cttr.  adv.  wit. 


Mareh  21. — Lord  Eshek,  M.E. — ^In  this  case 
an  action  was  brought  by  a  man  employed  in  a 
brewery  against  his  master  for  negligence,  such 
negligence  being  in  respect  of  matters  mentioned 
in  the  Employers'  Liability  Act  1880.  The  facts 
of  the  case  were,  that  there  was  in  a  brewery  a 
vat,  which  was  called  a  cooling  vat,  but  which 
was  full  of  scalding  fluid,  and  round  the 
vat  there  was  a  fence  of  low  height,  and 
near  the  vat  about  three  feet  from  it  a 
boiling  yat.    The  plaintiff  attempted  to  poll  a 


board  from  nnder  the  boiling  vat ;  it  came  oat 
rather  more  qaickly  than  he  expected,  and  he 
fell  back  into  the  cooling  vat.  For  the  injuries 
that  he  thus  sustained  he  bronght  an  action  in  the 
County  Court.  The  Ooonty  Coart  judge  foand 
that  there  was  a  defect  in  the  condition  of 
the  works  of  the  brewery,  and  that  by  reason 
of  that  defect  the  plaintiff  fell  into  the  vat 
and  was  injured.  "There  can  be  no  appeal 
from  that  decision  on  any  question  of  tact,  and 
therefore,  if  there  is  any  evidence  in  support 
of  it,  it  must  stand.  But  it  is  said  that  there 
was  no  evidence  of  liability  on  the  part  of  the 
defendant.  It  is  said  that  there  is  no  evidence  of 
negligence  on  the  part  of  the  defendant,  or  that 
if  there  is  any  evidence  of  defendant's  regligence, 
there  is  clearly  evidence  of  the  plaintiff's  con- 
tributory negligence,  or  that  if  there  is  no 
evidence  of  contributory  negligence,  there  is 
some  position  on  the  part  of  the  plaintiff  which  pre- 
vents his  succeeding.  This  case  reopens  a  question 
which  I  hoped  had  been  completely  settled.  The 
first  thing  that  we  have  to  consider  is,  what  is  the 
construction  of  the  Employers' Liability  Act  1880, 
and  how  far  it  has  taken  away  from  an  emplOTer 
the  defences  that  were  before  open  to  him.  'The 
Act  begins  thus :  "  Where  after  the  commence- 
ment of  this  Act  personal  injury  is  caused  to  a 
workman :  (1)  By  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant 
connected  with  or  ased  in  the  business  of  the 
employer  .  .  .  the  workman  .  .  .  shall 
have  the  same  right  of  compensation  and  retnediea 
against  the  empk)yer  as  if  the  workman  had  not 
been  a  workman  of  nor  in  the  service  of  the 
employer  nor  engaged  in  his  work."  By  sect.  2 : 
"  A  workman  shall  not  be  entitled  under  this 
Act  to  any  right  of  compensation  or  remedy 
against  the  employer  ill  any  of  the  following 
cases,  that  is  to  say  :  (1)  Under  sub-seot.  1^ 
sect.  1,  unless  the  defect  therein  mentioned  arose 
from,  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  employer,  or  of 
some  person  in  the  service  of  the  employer,  and 
intrusted  by  him  with  the  duty  of  seemg  that  the 
ways,  works,  machinery,  or  plant  were  in  proper 
condition."  It  has  been  suggested  that  this  Act  has 
only  the  effect  of  doing  away  with  the  doctrine 
of  common  employment.  To  my  mind  it  is  per- 
fectly clear  that  it  has  taken  away  another  defence 
from  the  master.  Before  the  Act  it  had  been 
laid  down  that  the  servant  could  not  sue  his 
master  for  injuries  arising  from  the  negligence  of 
a  fellow-servant.  But  there  was  another  very 
important  limitation  to  the  servant's  right  of 
action.  It  was  also  held  that  he  had  to  ran  all 
the  ordinary  risks  incidental  to  his  service.  It 
was  said  that  there  was  an  implied  contract 
between  the  master  and  the  servant  by  which  the 
servant  undertook  to  run  all  such  rislra.  It  seems 
to  me  clear  that  this  Act  takes  away  that  defence 
from  the  master,  because  no  such  contract  wonld 
be  ii&plied  except  as  between  servant  and  em- 
ployer. The  case  is  therefore,  in  my  opinion,  on 
the  same  footing  as  if  the  accident  liad  nappened 
to  some  third  person  by  the  negligence  of  the 
defendant.  It  is  said  that  there  cannot  be 
negligence  trithont  a  duty.  I  agree.  Bnt  from 
what  does  the  duty  arise  in  this  case  P  The  duty 
is,  that  yon  shall  not  hurt  by  your  negligence 
those  who  are  near  you.  The  whole  dul^  arises 
from  the  proximity  to  yoa  of  other  Tpfireaaa.   It  is  a 
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daty  which  common  humanity  imposes.  Whether 
the  injury  arises  from  the  manner  in  which  you 
pwRonally  have  done  an  act,  or  whether  from 
using  your  property  in  a  particular  way,  is 
immaterial,  xou  are  so  to  nse  your  own  powers 
as  not  to  injnre  any  other  person.  Therefore,  in 
A  case  of  this  kind,  it  is  from  the  knowledge  of 
the  employer  that  the  workman  will  be  in  close 
proximity  to  the  danger  that  the  employer's 
anty  arises.  But  then  it  always  was  a  defence,  if 
the  defendant  could  show  that,  as  between  the 
plaintiff  and  the  defendant,  the  accident  had 
happened  through  the  negligence  of  the  plaintiff, 
or  that  the  plaintiff  had  directly  contributed  to 
the  accident.  If  it  was  caused  by  the  joint 
negligence  of  the  plaintiff  and  of  the  defendant, 
that  was  a  defence  to  the  action.  The  Act 
recognises,  if  not  imposes,  a  duty  on  the  part  of 
the  master  to  use  reasonable  care  not  to  hiave  his 
ways,  works,  machinery,  or  plant  in  such  a 
defective  condition  as  to    cause    injury    to  the 

Sersons  in  his  employment.  If  he  neglects  that 
uty.  he  is  not  allowed  to  set  up  that  the  injury 
did  not  arise  by  his  personal  negligence,  but  by 
the  negligence  of  a  fellow-servant  of  the  plaintiff, 
nor  that  the  plaintiff,  whether  he  knew  of  the  defect 
or  not,  had  contracted  that  he  would  mn  the 
risk.  The  question  here  is,  therefore,  was  the 
master  guilty  of  allowing  defects  in  the  brewery 
works,  and  if  he  was,  was  the  plaintiff  guilty  of 
contributory  negligence?  It  seems  to  me  that 
the  only  theory  which  would  make  it  compulsory 
on  the  County  Court  judge  to  find  that  there  was 
no  negligence  on  the  defendant's  part,  or  that  there 
was  contributory  negligence  on  the  plaintiff's 
pai-t  is,  that  the  knowledge  of  the  plaintiff  of  the 
state  of  the  works  negatives  negligence  on  the 
defendant's  part,  or  shows  contributory  negligence 
or  something  analogous  to  contributory  negligence 
on  the  plaintiff's  part.  That  the  works  were 
defective  seems  to  me  beyond  question.  What  is 
the  meaning  of  a  defect  in  the  condition  of  the 
works?  Such  an  arrangement  as  produces 
danger  to  the  workmen  who  go  upon  them. 
There  may  be  other  defective  conditions,  but  that 
is  certainly  one ;  and  it  is  impossible  to  say  that  an 
open  rat  placed  as  this  was,  with  only  a  low  rail 
round  it,  is  not  a  defect  within  that  definition. 
The  Connty  Court  judge  has  found,  and  there 
was  evidence  upon  which  he  reasonably  might 
find,  that  there  was  a  defect  in  the  works.  That 
defect  was  of  such  a  nature  that  the  person  upon 
whom  the  duty  was  cast  of  seeing  that  the  works 
were  in  a  proper  condition  must  have  known  of  it. 
There  was,  therefore,  strong  evidence  of  negli- 
gence, for  which  the  master  was  responsible. 
Then  comes  the  question  as  to  the  legal  effect  of  the 
plaintiffs  knowledge.  It  cannot  be  said  that  there 
is  conclusive  evidence  that  the  plaintiff  knew  of 
the  condition  of  thin^::  at  the  works,  and  either 
expressW  or  by  implication  undertook  to  run  this 
risk.  Whether  the  danger  was  present  to  his 
mind  or  not  seems  to  me  to  be  immaterial.  It  is 
■aid  that  he  had  been  a  long  time  there  and  must 
liave  known  of  the  risk,  and  that  there  was  an  inde- 
pwtdent  election  on  his  part  which  prevents  him 
mm  recovering.  Take  it  that  he  did  know.  I 
never  heard  before  that  the  knowledge  of  the 
jSaiatiS  took  away  any  duty  from  the  defendant 
m  actions  for  negligence.  There  is  a  provision  in 
the  Act  which  shows  that  the  Legislature  contem- 
plated a  case  where  both  the  workman  and  bis 


master  know  of  the  defect,  and  yet  the  workman 
may  recover.  Sect.  2,  sub-sect.  3,  enacts  that  : 
"  A  workman  shall  not  be  entitled  under  this  Act 
to  any  right  of  compensation  or  remedy  against 
the  employer  ...  in  any  case  where  the 
workman  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  a  reasonable 
time  to  give,  or  cause  to  be  given,  information 
thereof  to  the  employer,  or  some  person  superior 
to  himself  in  the  service  of  the  employer,  unless 
he  was  aware  that  the  employer  or  such  superior 
already  knew  of  the  said  defect  or  negligence.'' 
It  follows  from  that  that,  if  the  workman  gives 
information  of  the  defect  to  the  employer,  or  if 
he  is  aware  that  the  employer  knows  of  the  defect, 
he  can  recover,  although  he  himself  knows  of  it. 
It  seems,  therefore,  that  it  cannot  be  intended 
that  the  knowledge  of  the  workman  is  to  absolve 
his  employer  from  any  duty.  It  was  put  in  argu- 
ment toat  the  plaintiJEf's  knowledge  of  the  danger 
absolves  the  defendant  from  any  duty  to  tell  him 
that  he  is  going  to  do  a  thing  that  will  put  him  in 
jeopardy.  But  the  duty  of  the  master  is  to  take 
reasonable  care  that  there  shall  be  no  defect.  Such 
a  doctrine  as  was  contended  for  on  behalf  of  the 
defendant  seems  to  me  to  be  cruel  in  the  last  degree. 
Why  is  the  workman's  knowledge  to  absolve  the 
master  from  taking  reasonable  care?  It  is 
put  as  an  alternative  that  the  master  is  to 
exercise  reasonable  care  or  to  tell  the  work- 
man of  the  danger.  I  know  of  no  ancli 
alternative.  I  know  of  no  duty  on  the 
master's  part  to  tell  the  workman  of  the  danger. 
The  doctrine  that  a  person  who  is  himself  run- 
ning no  danger  is  entitled  to  cause  danger  to  the 
life  or  limbs  of  other  people  by  giving  them 
notice  seems  to  me  an  unnatural — almost  a  hor- 
rible doctrine.  I  think  that  a  contrary  principle 
has  been  clearly  laid  down.  !No  doubt  it  was  said 
at  one  time  by  the  judges  that  the  plaintiff's 
knowledge  of  the  danger  was  conclusive  evidence 
of  contributory  negligence  on  his  part.  But  I 
hoped  that  it  had  now  been  settled  that  a  judge 
could  not  interfere  to  say  whether  there  was  a 
wslat  of  reasonable  care  on  the  one  side  or  contri- 
butory negligence  on  the  other ;  and  that  if  there 
was  any  evidence  that  a  want  of  reasonable  care 
on  the  defendant's  part  caused  the  accident,  it 
was  for  the  jury  to  say  whether  the  plaintiff's 
knowledge  of  it  amounted  to  contributory  negli- 
gence. Is  it  true  in  fact  to  say  that  the  plaintiff's 
Knowledge  of  the  danger  is  conclusive  evidence  of 
his  negligence?  Are  there  not  hundreds  of 
cases  in  which  it  would  be  most  reasonable  to 
consciously  run  a  risk,  of  course  taking  ordinary 
care?  Supposing  a  workman  ran  along  the 
narrow  passage  between  these  vats  to  save  a 
child  who  was  in  danger  of  falling  into  one  of 
them ;  is  it  to  be  said  that  because  he  knows  of 
the  danger  it  would  be  an  unreasonable  risk  to 
run,  if  he  takes  all  possible  care  ?  Or  supposing 
the  risk  is  run  for  the  benefit  of  the  master,  as  I 
suppose  it  was  in  this  case  ?  I  protest  against  it 
being  said  that,  under  such  circumstances,  where 
a  man  is  acting  for  the  purpose  of  saving  life  or 
of  protecting  his  master's  property,  he  is  negli- 
gent in  running  the  risk.  I  am,  for  these 
reasons,  of  opinion  that  the  plaintiff's  knowledge 
of  the  defect  is  not  conclusive  against  him.  It  is 
a  circumstance,  and  a  most  material  one,  for  the 
jury.  But  it  is  to  go  to  the  jury  with  all  the 
other  oircumstances  of  the  case,  and  it  is  for  them 
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■then  to  say  whether  the  plaintiff  has  been  gniltj 
<of   contributory   negligence.      Then  as    to    the 
sothorities.     The  case  of  Indennawr  v.  Dames 
Xwbi  sup.)  was  cited  by  the  defendant's  counsel. 
The  question  in  that  case  was,  whether  the  plain- 
tiff was  on  the  premises  by  the  invitation  of  the 
defendant;  and  it  gave  nse  to  a  great  deal  of 
iliacnssion.    Willes,  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Common  Fleas,  which  was 
Affirmed  in  the  Exchequer  Chamber,  said :  "  In 
the  case  of  a  statutory  duty  to  fence,  even  the 
Icnowledee  and  relnotant  submission  of  the  ser- 
•vant  who  has  sustained  an  injury,  are  held  to  be 
only  elements  in  determining  wnether  there  has 
4>een  contributory  negligence :  how  far  this  is  the 
law  between  master  and  servant,  where  there  is 
danger  known  to  the  servant,  and  no  statute  for 
liis  protection,  we  need  not  now  consider,  because 
the  plaintiff  in  this  case  was  not  a  servant  of  the 
''defendant,  but  the  servant  of  the  patentee.    .   .    . 
"The  authorities  respecting  guests  and  other  bare 
licensees,    and    those    respecting    servants   and 
•others  who  consent  to  incur  a  risk,  beiug  therefore 
inapplicable,  we  are  to  consider  what  is  the  law  as 
to  the  duty  of  the  occupier  of  a  building  with 
Teference  to  persons   resorting  thereto   in   the 
bourse  of  business,  upon  his  invitation,  express  or 
implied.     The  common  case  is  that  of  a  customer 
in  a  shop :  but  it  is  obvious  that  this  is  only  one 
«(  a  class.  .  .  .  The  class  to  which  the  customer 
tielongs    includes  persons  who  go  not  as  mere 
■volunteers,  or  licensees,  or  guests,  or  servants,  or 
persons  whose  employment  is  such  that  danger 
may  be  considered  as  bargained  for,  but  who  go 
iipon  business  which  concerns  the  occupier,  and 
upon  his  invitation,  express   or  implied.     And, 
■with  respect  to  such  a  visitor  at  least,  we  con- 
sider it  settled  law  that   he,  using  reasonable 
«are  on  his  part  for  his   own  safety,  is  entitled 
to  expect  that  the   occupier   shall  on   his   part 
vse   reasonable  care  to   prevent  damage  from 
tinusual  danger,   which   he  knows  or  ought   to 
Icnow;    and   that,  where  there  is   evidence   of 
"neglect,  the  question  whether  such  reasonable 
ware  has  been  taken,  by  notice,  lighting,  guard- 
ing, or  otherwise,  and  whether  there  was   con- 
tributory negligence   in   the   sufferer,  must  be 
^determined  by  a  jury  as   matter  of  fact."      It 
does  not  follow  from  that,  that  if  the  plaintiff 
knows  of  the  danger  the  defendant  has  no  duty 
to  use  reasonable  care  to  prevent  damage.    It  is 
»  complex  question,   whether    snch   reasonable 
•care   has  been  taken   and  whether   there   was 
■contributory  negligence  in  the  sufferer.  The  anes- 
ti<m  whether  the  plaintiff's  having  notice  of  the 
danger  is  reasonable  care  on  ^the  defendant's  part 
is  to  go  to  the  jury,  and  the  fact  of  notice  is  not,  as 
« matter  of  law,  conclusive.    In  giving  the  judg- 
ment of  the  Exchequer  Chamber,  Kelly,  C.B.  says : 
""  What,  then,  is  the  duty  imposed  by  law  on  the 
«wu«r  of  these  premises  P  They  were  used  for  the 
purpose  of  a  sugar, refinery,  and  it  may  very  likely 
lie  true  that  such  premises  nsnally  have  holes  in 
Ithe  floors  of  the  different  storeys,  and  that  they 
Are  left  without  any  fence  or  safeguard  during  the 
day  while  the  workpeople,  who  it  may  well  be 
supposed    are    acquainted    with  the   dangerous 
v.har&cter  of  the  premises,  are  about;  but  if  a 
person  occupying  snch  premises  enters  into  a 
<contract,  in  the  fulfilment  of  which  workmen 
■must  come  on  the  premises  who  probably  do  not 
icnow  what  is  nsaaL  in  snch  places,  and  are  nn- 


acc(uainted  with  the  dan^r  they  are  likely  to 
incur,  is  he  not  bound  either  to  put  up  some 
fence  or  safegard  about  the  hole,  or,  if  he  does 
not,  to  give  such  workmen  a  reasonable  notice 
that  they  must  take  care  and  avoid  the  danger? 
I  think  the  law  does  impose  such  an  obligation  on 
him."    I'hat  is  relied  upon  by  the  defendant  in 
this  case.    But  it  is  put  as  a  strong  case  there, 
that    the   plaintiff's  not    having  any  notice  or 
knowledge  of  the  hole  in  the  floor  was  strong  and 
almost  conclusive  evidence  of  want  of  reasonable 
care  on  the  part  of  the  defendant.     It  is  not  put 
as  relieving  the  defendant  from  all  duty  towards 
those  who  do  know.     It  is  not  put  as  relieving 
him  from  being  humane.      The  question  of  the 
effect  of  notice  is,  as  I  have  said,  one  for  the 
jury.     The  case  of   Indermaur  v.   Dcvmea,  how- 
ever, was  not  one  between  master  and  servant. 
Then    there    is   the    case    of   Clarke  v.  Holmes 
(ubi    sup.).     There    have    been    expressions    of 
opinion  upon  that  case,  but  it  has  never  been 
overruled ;  and  until  it  has  been  overruled  by  the 
House  of  Lords  it  is  an  authority  binding  upon 
us.    What  is  the  principle  decided  there  P    It 
seems  to  me  to  be  this  case.    The  facts  in  that 
case  were,  that  it  was  the  plaintiff's  duty  to  oil 
the  machinery  in  the  defendant's  cotton  factory. 
While  engaged  in  doing  so,  the  plaintiff's  arm  was 
caught  by  the  machine-  and  torn  off.    When  the 
plaintiff  entered  the  service  the  mill  gearing  was 
fenced  by  an  iron  guard,  which  had  been  broken 
about  a  year  before  the  accident  and  had  not  been 
mended  again,  although  the  plaintiff  had  caUed 
the  manager's  attention  to  it,  and  he  had  pro- 
mised it  should  be  repaired.    The  judge  said  the 
question  was  whether  the  injury  was  brought 
about  by  the  want  of  proper  caution  on  the  part 
of  the  defendant,  and  left  that  question  to  the 
jury,  and  also  whether  the  plaintiff  had   used 
ordinary  and  proper  care.    That  was  the  -way  of 
leaving  the  question  at  that  time.     The  jnry 
negatived    any  negligence  on   the  part  of  the 
plaintiff,  and  found  a  verdict  for  him,  and  that 
the  injury  was  brought  about  by  the  want  of 
proper  caution  on   the  part  cf   the  defendant. 
The  Court  of  Exchequer  discharged  a  rule  ob- 
tained by  the  defendant  to  enter  a  verdict  for 
him,  and  he  appealed  to  the  Exchequer  Chamber, 
who  affirmed  the  judgment  of  the  court  below. 
In  giving  his  judgment  to  that  effect,  Crompton, 
J.  says :  "  It  seems  to  me  the  only  question  really 
reserved  to  us  in  this  case  is,  whether  the  mere 
knowledge  of  the  danger  by  the  plaintiff,  when  he 
did  the  act  which  produced  the  consequences 
complained  of,  is  a  sufficient  bar  to  his  recovering 
for  tne  injury  which  he  received  from  the  olearly 
established  negligence  and  default   of   the  de- 
fendant.   Here  I  think  we  must  take  it,  on  the 
ruling  which  is  not  complained  of,  and  on  the 
verdict  of  the  jury,  that  there  was  default  or 
n^ligence  on  the  part  of  the  defendant  for  which 
he  would  be  answerable.    I  do  not  think  that  it  is 
now  necessary  for  us  to  consider  whether  the 
defendant's  liability  arises  from  his  disobedience 
to  the  statute  or  from  his  negligence.    There 
was  plenty  of  negligence  on  his  part ;  or  at  all 
events,  the  proof  was  left  to  the  jnry.    It  is 
not  necessaTT  for  us  now  to  consider  whether  the 
judgment  of  Parke,  B.,  in  the  case  cited  with 
respect  to  the  construction  of  the  statute,  and 
which  is  almost  direoily  in  point  as  far  as  it  goes, 
is  correct.    We  must  now  take  it  that  there  was 
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»  csnse  of  action  arising  from  the  negligence  of 
tfae  defendant,  nnless  the  ground  taken  by  the 
learned  counsel  for  the  defendant  can  be  main- 
tained, that  the  mere  knowledge  by  the  plaintifE 
of  the  dangerous  nature  of  the  serrice  prevented 
his  having  a  right  of  action.  I  found  my  judg- 
ment principally  upon  the  following  propositions  : 
First,  that  there  is  no  defence  to  the  action  under 
the  rule  of  law,  as  established  in  Prieathj  v.  Fowler, 
and  other  coses  of  that  kind ;  and,  secondly,  that 
there  is  no  defence  under  the  notion  that  the 
plaintiff  has  contributed  to  the  injury  by  his  own 
negligence.  The  plea  alleges  that  the  plaintiff 
contributed  to  his  injury  by  his  own  negligence. 
That  altogether  was  negatived,  but  the  plea  con- 
tained an  averment  that  tfae  plaintiff  knew  of  the 
nature  of  the  danger,  and  the  question  is,  is  that 
alone  a  sufficient  answer  to  the  action?  In 
PrieMy  v.  Fowler  and  all  that  class  of  cases,  a 
limitation  was  put  upon  the  general  rule  of  law 
that  entitles  a  party  injured  to  bring  an  action. 
It  was  considered  that  this  rule  was  subject  to  an 
exception,  and  that,  as  a  person  entering  on  a  duty 
or  employment  must  be  necessarily  bupposed  to 
have  contemplated  the  ordinary  danger  arising 
from  the  scope  of  the  employment,  and  including 
in  it  that  arising  from  any  misconduct  from  a 
fellow-servant,  he  oould  not  recover  from  hia 
master  if  any  injury  arose  to  him  from  such  a 
cause.  Some  talk  of  a  contract  between  master 
and  servant.  I,  however,  do  not  suppose  any  such 
contract  really  to  exist.  But  the  workman  enters 
his  service  with  an  understanding  of  what  the 
nature  of  the  employment  is ;  and  he  cannot 
expect  to  be  indemnified  against  the  ordinary 
risks  attending  it,  or  against  those  that  result 
from  the  carelessness  of  fellow-servants.  But 
-when  that  exception  was  established,  there  arose 
almost  necessarily  a  sound  distinction  which  one 
ought  never  to  lose  sight  of — namely,  that  when 
the  negligence  was  brought  home  to  the  master, 
the  exception  did  not  apply.  I  have  already  said 
that  we  need  not  in  this  case  consider  whether  it 
iras  personal  negligence  of  the  master.  We  must 
take  it  that  it  was  assumed  that  there  was 
personal  negligence  in  him.  I  should  be  inclined 
to  bold,  if  It  were  necessary,  in  accordance  with 
what  has  fallen  from  my  Lord,  that  it  is  negli- 
gence in  the  master  if  he  does  not  take  care  that 
the  machines  are  properly  fenced,  and  that  where 
the  duty  is  delegated  to  a  manager  he  would  be 
equally  liable.  In  this  case  we  must  take  it  that 
tne  defendant  had  committed  conduct  for  which 
he  was  responsible  unless  the  second  defence 
arises.  What  is  that  defence  P  It  is  said  that 
the  mere  knowledge  of  the  danger  by  the  plaintiff 
is  a  sufficient  defence  to  the  action.  I  certainly 
cannot  think  so.  It  is  urged  that  the  plaintiff 
cannot  recover  if  he  has  contributed  to  the 
accident ;  that  is,  it  would  not  have  happened  to 
him,  though  the  defendant  was  negligent,  if  he  had 
used  ordinary  care.  I  quite  agree  with  the  last 
observations  of  my  Lord,  that  the  knowledge  of 
the  danger  is  only  a  part  of  the  question  of 
negligence ;  one  pu^i,  perhaps,  out  of  a  hundred 
that  must  be  considered.  It  is  very  often  a 
question  of  degree  whether  there  is  negligence  or 
not.  It  occurred  to  me  during  the  argument : 
suppose  a  man  knows  very  well  that  there  is 
great  danger  in  going  to  open  a  trap  in  a  coal- 
mine, bat  that  the  lives  of  a  hundred  men 
depend    on    its    being   opened,   and    he  knows 


that  the  duty  of  opening  the  trap  has  de- 
volved on  him,  and  he  ^foes  and  does  it, 
and  incurs  injury,  is  he  gndty  of  negligence  F 
Yon  must  always  balance  one  consideration 
against  another,  and  the  jury  must  sny  whether, 
on  looking  at  all  the  matters,  there  is  negli- 
geuce."  In  that  case  the  servant  knew  of  the 
defect  and  told  the  master  of  it,  and  it  was  held 
that  the  master  having  neglected  to  repair  it  was 
guilty  of  negligence,  and  that  the  servant  could 
recover.  WhyP  The  doctrine  now  contended 
for  is,  that  the  mere  knowledge  of  the  dangei  by 
the  plaintiff  is  a  sufficient  defence  to  the  action. 
In  the  Exchequer  Chamber  in  that  case  it  was 
held  not  to  be  a  sufficient  defence.  All  the 
arguments  for  and  against  the  doctrine  were 
thoroughly  sifted  in  that  case ;  it  is  a  case  which 
has  never  been  overruled,  and  in  my  opinion  it  is 
right.  Three  of  the  other  five  judges  who  took 
part  in  the  decision  put  their  judgments  on 
substantially  the  same  grounds.  Cockbum,  C.J. 
says :  "  I  consider  the  doctrine  laid  down  by  the 
House  of  Lords,  in  the  case  of  the  Barton's  Hill 
Coal  Company  v.  Beid  (3  Macq.  288),  as  the  law  of 
Scotland  with  reference  to  the  duty  of  a  master, 
as  applicable  to  the  law  of  England  also ;  namely, 
that  where  a  servant  is  employed  on  machinery, 
from  the  use  of  which  danger  may  arise,  it  is  the 
duty  of  the  master  to  take  due  care  and  to  use  all 
reasonable  means  to  g^ard  against  and  prevent 
any  defects  from  which  increased  and  unneces- 
sary danger  may  arise.  No  doubt,  when  a  servant 
enters  on  an  employment  from  its  nature  neces- 
sarily hazardous,  he  accepts  the  service  subject  to 
the  risks  incidental  to  it ;  or,  if  he  thinks  proper 
to  accept  an  employment  on  machinery  defective 
from  its  construction  or  from  the  want  of  proper 
repair,  and  with  knowledge  of  the  facts  enters  on 
the  service,  the  master  cannot  be  held  liable  for 
injury  to  the  servant  within  the  scope  of  the 
danger,  which  both  the  contracting  parties  con- 
templated as  incidental  to  the  employment.  The 
rule  I  am  laying  down  goes  only  to  this,  that  the 
danger  contemplated  on  entering  into  the  con- 
tract shall  not  be  aggravated  by  any  omission  on 
the  part  of  the  master  to  keep  the  machinery  in 
the  condition  in  which,  from  the  terms  of  the 
contract  or  the  nature  of  the  employment,  -  the 
servant  had  a  right  to  expect  that  it  would  be 
kept."  In  the  present  case  I  say,  first  of  all,  that 
there  is  nothing  to  show  that  at  the  time  the 
servant  entered  into  the  contract  he  knew  of  the 
state  of  things  that  existed,  and  nothing  to  show 
that  the  danger  did  then  exist.  But,  assuming 
that  it  did,  I  say,  secondly,  that  this  implied 
contract  (I  go  no  further  than  that)  is  taken 
away  by  the  special  legislation  in  the  Act  nf  1880. 
At  the  end  of  his  judgment  Cockburn,  C.J.  savs : 
"  If  a  jury  should  find  that  the  party  complaining 
had  materially  contributed  to  the  injury  by 
his  own  rashness,  the  action  could  not  be  main- 
tained, inasmuch  as  it  is  a  well-established 
rule  that  a  plaintiff  who  has  materially  con- 
tributed to  his  own  injury  fay  his  own  negli- 
gence cannot  recover,  although  he  may  show 
negligence  in  the  optposite  party.  But  the  ques- 
tion whether  the  injary  of  which  the  plaintiff 
complains  is  to  be  ascribed  wholly  to  the  negli- 
gence of  the  defendant,  or  whether  the  plaintiff 
has  had  any  share  in  bringing  it  about,  is  one 
only  for  the  jury.  In  the  present  case  the  jury 
have  determined  this  question  in  favour  of  tlie 
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plaintiff,  and  we  are  boand  by  their  decision.  It 
IS,  indeed,  put  to  os  that,  notwithstanding  this 
finding  of  the  jnrj,  the  knowledge  of  the  plaintiff 
that  the  machinery  was  unfenced  is,  in  ooint  of 
law,  sufficient  to  prevent  the  plaintiff  from  re- 
coyering.  But  I  am  of  opinion  that  it  is  only 
a  fact  in  the  case  to  be  taken  into  consideration 
by  the  jury  with  all  the  other  facts  and  circum- 
stances in  determining  the  question  whether  the 
plaintiff  has  himself  helped  to  bring  about  the 
accident  in  respect  of  which  he  seeks  to  charge 
the  defendants.  In  this  sense,  and  in  thi.s  sense 
only,  such  knowledge  might  afford  an  answer 
to  the  action.  It  does  not  do  so  in  point  of  law ; 
and  in  the  present  case,  on  the  finding  of  the  jury, 
it  does  not  do  so  in  point  of  fact."  That  dccisio'n 
seems  to  me  to  have  been  good  sense  and  good 
law.  I  entirely  agree  with  Crompton,  "J.  that 
there  are  many  cases  in  which  it  would  be  wicked 
to  say  that  the  plaintiffs  knowledee  of  the  danger 
was  conclusive  of  his  negligence.  I  should  have 
hoped  that  that  case  had  settled  the  question.  It 
seems  to  me  to  be  impossible  to  say  that  it  was 
overruled  by  the  majority  of  the  Court  of  Appeal 
in,  Woodky  v.  Metropolitan  Bitirict  Railway  (jom- 
pany  {ubi  sup.).  They  hr.d  no  power  to  overrule 
it,  nor  did  they  purport  to  do  so.  The  plaintiff's 
knowledge  of  the  danger  is,  therefore,  not  con- 
clusive as  matter  of  law.  What,  then,  is  its 
effect?  It  is  part  of  the  evidence  of  the  facts 
upon  which  the  jury  are  to  find  their  verdict.  It 
seems  to  me  that  I  myself  acted  on  that  view  in 
the  case  of  Brilton  v.  Oreat  tVegtem  OoHon  Com- 
pany (ttfct  tup.),  and  that  I  was  supported  by  the 
court.  The  facts  of  that  case  were,  that  the 
plaintiff's  husband  was  employed  to  oil  the 
bearings  between  the  fly-wheel  and  spur-wheel  of 
a  steam-engine,  tho  wheel-race  in  which  the  fly- 
wheel revolved  not  being  fenced.  Britton,  while 
so  engaged,  was  caught  by  the  fly-wheel  and 
killed;  and  an  action  was  brought  under  Lord 
Campbell's  Act  by  his  administratrix.  In  that 
case  Britton  knew  the  exact  state  of  things.  I 
treated  his  knowledge  as'  part  of  the  e%ddence, 
and  left  it  to  the  jury  to  say  whether  he  had  been 
guilty  of  contributory  negligence.  Ought  I  to 
nave  said  that  his  knowledge  was  conclusive 
evidence  of  such  negligence?  Upon  the  argu- 
ment of  a  rule  to  enter  a  nonsuit,  Lord  Bramwell, 
Channell  and  Pigott,  BB.  were  of  opinion  that  I 
was  right  to  leave  the  ca«e  to  the  jury.  I  do  not 
think  that  the  decision  in  the  case  of  Stuart  v. 
Evans  (49  L.  T.  Rep.  N.  S.  138)  helps  us  very 
much  in  deciding  this  case;  but  it  contains  a 
valuable  discussion  of  the  Employers'  Liability 
Act.  Williams,  J.  in  his  judgment  says:  "In 
dealing  with  the  second  point,  that  Stuart  had 
caused  the  accident  by  his  own  negligence,  the 
learned  County  Court  judge,  after  going  over  the 
facts,  came  to  the  conclusion  that  he  was  gnilty 
of  contributory  negligence,  which,  but  for  the 
statute,  would  disentitle  him  to  recover,  but  that 
sub-sect.  3  of  sect.  2  of  the  Act  would  relieve  him 
from  the  consequences  of  this  negligence.  He 
meant  that  Stuart  knew  of  the  state  of  the  scaf- 
folding, and  he  evidently  considered  that  this 
would  of  itself  be  a  cood  defence  apart  from  the 
statute.  But  it  would  only  form  a  defence  in  so 
far  as  it  was  an  element  of  contributory  negli- 
gence." And  Cave,  J.  s^s  :  "  Knowledge  of  a 
defect  may  be  contribntory  negligence,  but  it  is 
not  necessarily  go."  For  myself,  I  cannot  now  take 


up  a  new  view  of  this  question.  Until  the  House 
of  Lords  overrules  me,  my  mind  is  firmly  made  up 
upon  it.  I  think  that  the  judges  formerly  took 
too  much  upon  themselves  in  these  questioos. 
A  famotis  judge  once  said  that,  if  fifty  juries 
found  that  there  was  negligence  on  the  part  of 
the  defendant  in  a  particular  case,  he  would  fifty 
times  overrule  them.  When  there  are  strong 
opinions  such  as  that  on  the  one  side  and  on  the 
other,  it  can  only  be  left  to  the  House  of  Lords  to 
decide  whether  a  question  is  for  the  jury  or  for 
the  court.  I  think  that  it  is  impossible  to  say 
that  the  defendant  was  not  guilty  of  neglecting  a 
duty  imposed  upon  him  by  the  law  apart  from 
the  Employers'  Liability  Act  altogether.  To  say 
that  the  knowledge  of  the  plaintiff  is  by  itself,  as 
a  matter  of  law,  a  defence  seems  to  me  to  be 
wrong.  The  County  Court  judge  decided  on  the 
facts  that  the  plaintiff  had  not  been  gnUty  of 
contributory  negligence.  This  finding  is  con- 
clusive as  to  the  facts;  and  I  am  therefore  of 
opinion  that  the  judgment  of  the  Divisional 
Court  should  be  reversed,  and  the  judgment  for 
the  plaintiff  restored. 

Bo  WEN,  L.J. — Our  decision  to-day  is  one  of 
great  importance  to  employers  and  workmen, 
and  for  this  reason  I  regret  to  find  myself  unable 
to  asree  with  the  Master  of  the  Soils,  to  whose 
experience  and  authority  every  lawyer  must  be 
disposed  to  defer.  But  I  have  formed  a  definite 
judgment  upon  the  matters  of  law  now  raised, 
and  I  am  bound  to  give  effect  to  it — ^however 
natural  it  would  be  to  me  to  foUow  his  opinion  in 
place  of  my  own.  Two  alternative  views  have 
been  submitted  to  us  as  to  the  effect  of  the  Em- 
ployers' Liability  Act  1880.  Is  the  true  con- 
clusion that  the  Act  has  removed  certain  special 
obstacles  to  a  workman's  right  to  sue  which 
would  not  have  existed  in  the  case  of  other 
persons,  and  which  had  been  held  previously  to 
arise  by  implication  ouc  of  the  relation  of  master 
and  servant ;  and  that  the  Act  has  only  placed 
an  injured  workman  (as  regards  his  remedies)  in 
the  same  position  (with  specified  exceptions)  as 
he  would  have  ocsupied  if  he  had  not  been  in  the 
master's  employ  P  Or  has  the  Act  gone  farther, 
and  imposed  on  masters  new  duties  and  liabilities 
towards  their  servants,  which  the  masters  would 
not  be  under  towards  the  general  public  or  the 
servants  of  anyone  else  ?  This  is  the  first  question 
we  have  to  solve.  For  his  own  personal  negli- 
gence a  master  was  always  liable,  and  still  is 
liable  at  common  law,  both  to  his  own  workmen 
and  to  the  general  public  who  come  upon  his 
premises,  at  his  invitation,  on  business  on  which 
ne  is  concerned.  But  in  the  case  of  injuries 
arising  out  of  another  servant's  negligence,  the 
workman  stood  before  recent  legislation  at  a  dis- 
advantage as  compared  with  the  world  outside. 
For  damage  done  by  the  negligence  of  his 
servants  acting  within  the  srope  of  their  employ- 
ment, the  master,  on  the  principle  of  respondeat 
superior,  was  responsible  to  strangers.  Bat  S 
workman  injured  by  the  negligence  of  a  fellow- 
workman  had  no  such  redress.  By  entering  into 
a  contract  of  service  the  common  law  inferred 
that  he  had  taken  on  himself  the  ordinary  risks  • 
incident  to  sach  business  as  was  lawfully  carried 
on  upon  his  master's  premises ;  aud  the  ranch-can- 
vassed case  of  Priestly  y.  Fowler  (ubi  sup.),  and  a 
series  of  decisions  following  in  its  train,  hod  en- 
grafted on  this  doctrine  the  grave  corollary  that 
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the  neglisenoe  of  a  fellnw-Bervant  in  the  common 
employ  ot  the  master  waa  one  of  such  ordinary 
riak3.  The  corollary  gave  rise  to  much  apparent 
hardship  and  to  much  debate.  In  the  year  1880 
the  Legislature  passed  ihe  Employers'  Liability 
Act,  which  we  have  to  construe,  and  it  is  now 
necessary  to  decide  to  what  extent  legislation 
has  altered,  as  between  master  and  servant, 
the  common  law  as  by  virtue  of  the  de- 
cisiona  of  the  courts  it  stood  prior  to  this  date. 
Sect.  1  of  the  statute  provides  that :  "  Where 
personal  injury  is  caused  to  a  workman  by  reason 
of  any  defect  in  the  condition  of  the  employer's 
workn,"  and  in  four  specified  instances  by  reason 
of  negligence  of  others  in  the  employer's  service, 
"  the  workman  shall  have  the  same  right  of  com- 
pensation and  remedies  against  the  employer  as 
if  the  workman  had  not  been  a  workman  of  nor  in 
the  service  of  the  employer  nor  engaged  in  his 
work."  Does  this  language  do  more  than  re- 
move Bucb  fetters  on  a  workman's  right  to  sue  as 
had  previously  been  held  to  arise  out  of  the 
relation  of  master  and  workman  ?  The  erpress 
words  of  the  section  seem  to  permit  of  only  one 
answer  to  thi<i  inquiry.  An  enactment  which 
distinctly  declares  tnat  the  workman  is  to  have 
the  same  rights  as  if  he  were  not  a  workman, 
cannot,  except  by  violent  distention  of  its  terms, 
be  strained  into  an  enactment  that  the  workman 
is  to  have  the  same  rights  as  if  he  were  not  a 
"workman,  and  other  rights  in  addition.  It  cannot 
in  the  case  of  a  defect  in  the  employer's  work  be 
distorted  into  the  meaning  that  a  new  standard 
of  duty  is  to  be  imposed  on  the  employer  as 
regards  a  workman  which  would  not  exist  as 
regards  anybody  else.  If  the  language  of  the 
section  were  not  even  so  precise,  the  point  would 
be  concluded,  one  might  well  think,  by  the  ob- 
servation that,  if  the  Act  had  intended  to  prescribe 
some  new  measure  of  dnty,  the  least  one  might 
expect  would  be  that  it  should  define  it.  What 
sort  of  duty  could  that  be  which  docs  not  exist  at 
law,  and  which  is  not  defined  by  statute  P  It 
wonld  he  a  duty  that  had  no  limits  except  the 
•benevolence  of  a  jury  exercised  at  the  expense  of 
the  pockets  of  other  people.  An  extension  of  the 
plain  language  of  sect.  1  has  been  sought  in  the 
argument  addressed  to  us  to  be  extracted  from 
•expressions  in  the  third  clause  of  sect.  2,  which 
appears  to  assnme  that,  bnt  for  the  controlling 
limitations  of  the  latter  section,  the  master, 
mtder  sect.  1,  would  have  been  left  liable  to  be 
sned  for  some  defects  in  his  works  of  which  the 
workman  and  he  had  both  of  them  a  knowledge. 
This,  it  was  argued,  indicates  that  tho  Ist  section 
of  the  Act  waa  intended  to  stretch  the  liability  of 
the  master  for  defects  on  his  premises  beyond 
what  would  have  been  his  liability  to  persons 
other  than  his  own  servants.  To  this  objection 
there  are  three  answers.  The  first,  that  clause  3 
of  sect.  2  is  part  of  a  provision  that  purports  to 
limit  an  employer's  liability,  not  to  extend  it ;  and 
it  would  be  strange,  except  in  a  case  of  necessity, 
to  evolve  out  of  the  language  of  a  clause  that 
limits  liability  a  reason  for  extending  the  clear 
words  of  a  previous  section  in  which  the  liability 
has  been  defined.  The  second  answer  is,  thsU^ 
clause  1  of  sect.  2  has  already  in  the  plainest 
laagaage  provided  that  the  master  is  not  to  be 
liable  nnless  for  defects  that  arise  through  or 
liare  remained  undiscovered  or  unremedied  owing 
to  the  negligence  of  the  employer  or  his  other 


servants;  or,  in  other  words,  that  there  must 
hare  been  a  breach  of  duty  before  any  action  will 
lie.  The  third  answer  is,  that  in  the  case  of  the 
outside  world  there  are  and  always  have  beeoi 
defects  caused  by  negligence  in  a  master's 
premises  for  which  the  master  would  be  liable 
even  when  both  he  and  his  visitors  kiiew  of  them. 
Defects  caused  by  the  neglect  of  some  statutory 
provision  to  the  benefit  of  which  the  person  using 
the  premises  is  entitled — and  defects,  lastly, 
caused  by  the  negligence  either  of  master  or 
servant,  of  which  the  injured  person  had  not 
really  taken  on  himself  the  risk,  are  examples  to 
which  clause  3  would  at  law  apply,  and  there  is 
no  necessity  to  travel  into  the  region  of  indefinite 
conjecture,  and  to  imagine  freshly  created  duties 
of  an  employer  to  account  for  the  language  of  the 
clause.  The  true  view,  in  my  opinion,  is  that  the 
Act,  with  certain  exceptions,  has  placed  the 
workman  in  a  position  as  advantageous  as,  but  no 
better  than,  that  of  the  rest  of  the  world  who  use 
the  master's  premises  at  his  invitation  on  business. 
If  it  has  created  any  further  or  other  duty  to  be 
fulfilled  by  the  master  I  do  not  know  what  it  is, 
how  it  is  to  be  defined,  or  who  is  to  define  it.  In  the 
present  instance  the  injured  person  has  fallen 
into  a  more  or  less  unfenced  vat  open  to  view,  in 
a  room  in  which  he  had  been  at  work  for  many 
months,  the  full  danger  and  risk  of  which  were 
as  well  known  to  himself  as  to  his  master  or  to  any- 
one else  upon  the  premises.  The  County  Court 
judge  has  found  that  the  plaintiff  knBw,  but  has 
added  a  further  finding  that  the  plaintiff  was 
guilty  of  no  contributory  negligence.  We  have 
to  apply  the  Employers'  Liability  Act  of  1880  to 
this  simple  state  of  facts.  Treat  the  plaintiff  as 
freed  from  all  fetters  that  would  have  arisen  by 
implication  ou,t  of  his  contract  of  service ;  view 
him  on  the  hypothesis  prescribed  by  the  Act,  as 
if  be  were  not  a  workman ;  place  him  in  the  cate- 
gory, most  favoured  by  the  law,  of  a  visitor 
invited  by  the  employer  to  come  upon  premises 
on  business  of  the  employer's  own :  what,  on  the 
above  findings  and  on  the  undisputed  facts,  would 
be  his  legal  position  as  regards  redress  for  the 
accident  that  has  happened  to  him  P  He  would, 
on  the  prescribed  hypothesis,  in  the  case  of  such 
an  accident,  have  to  prove  two  things  in  order  to 
succeed :  the  first,  that  the  defendant  had  been 
guilty  of  some  negligence,  that  is  to  say,  of  some 
breach  of  duty  towards  the  plaintiff  himself ;  the 
second,  that  the  defendant's  negligence  had  been 
the  proximate  cause  of  such  accident ;  that  there 
had  not  merely  been  inewria,  but  incuria  dant  locum 
injurioB.  Whether  there  has  or  has  not  been  con- 
tributory negligence  is,  m  speak  precisely,  only  a 
branch  of  this  second  inquiry.  Contributory 
negligence  in  a  plaintiff  only  means  that  he  him- 
self has  contributed  to  the  accident  in  such  a 
sense  as  to  render  the  defendant's  breach  of  dnty 
no  longer  its  proximate  cause.  In  order  to 
answer  the  first  inquiry,  whether  the  defendant 
had  been  guilty  of  negligence,  the  first  step  to  be 
taken  must  be  to  consider  what  is  tho  duty  to- 
wards the  plaintiff  that  it  is  alleged  the  defendant 
has  broken — for  the  ideas  of  negligence  and  duty 
are  strictly  correlative,  and  there  is  no  sucli  thing 
as  negligence|in  the  abstract ;  negligence  is  simply 
neglect  of  some  care  which  we  are  Dound  by  law 
to  exercise  towards  somebody.  The  common  law 
imposes  on  the  occupier  of  premises  no  abstract 
obligation  at  all  as  to  the  stato  in  which  he  is  to 
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keep  them — provided  that  he  carries  on  no  unlaw- 
ful Dusiness  and  is  euilty  of  no  nnisaoce.  In  the 
case  of  premises  that  contain  an  element  of  dan- 
ger, a  daty  arises  as  soon  as  there  is  a  probability 
that  people  will  go  npon  them ;  bat  it  is  a  duty 
only  towards  such  people  as  actually  do  go.  It  is 
not  s  duty  in  the  air,  but  a  duty  towards  parti- 
cular people.  The  occupier  is  bound  to  use  all 
reasonable  care  to  prevent  such  persons  from 
being  hurt.  It  is  obvious  that  this  duty  must 
vary  according  to  the  character  of  the  danger, 
and  the  circumstances  under  which  the  premioea 
are  to  be  visited.  It  differs  in  the  case  of  hidden 
dangers,  and  the  case  of  dangi3rs  that  are  pal- 
pable and  visible ;  it  may  vary  according  to  the 
age  and  comprehension'  of  the  visitor;  in  the 
case  of  bare  bcensees,  and  of  tho<:e  who  come  on 
the  premises  on  the  occupier's  business  and  at  his 
invitation.  The  only  obligation  on  the  occupier 
is  to  take  such  precautions  as  are  reasonable  in 
each  instance  to  prevent  mischief,  and  this  is  but 
the  adoption  to  a  special  case  of  the  general 
doctrine^  Sie  tUere  txto  id  aliemim  non  Icsdag.  In 
the  absence  of  any  further  act  of  omission  or 
commission  by  the  occupier  of  the  premises,  or 
his  servants,  or  of  any  disregard  of  statutory 
provisions,  or  of  individuals'  rights,  can  it  pro- 
pei-ly  be  said  that  there  has  been  upon  his  part 
any  breach  of  duty  towards  a  person  who, 
knowing  and  appreciating  the  danger  and  risk, 
elects  Tolnntaruy  to  encounter  them  f  I  employ  a 
builder  to  mend  the  broken  slates  npon  my  roof, 
and  he  tumbles  off.  Have  I  been  guilty  of  any 
negligence  or  breach  of  duty  to  himP  Was  I 
bound  to  erect  a  pwrapet  round  my  roof  before  I 
had  its  slates  mended  P  In  the  case  now  before 
as  the  negligence  relied  on  by  the  plaintiff  is,  that 
a  vat  in  the  room  in  which  he  worked  was  left 
without  a  railing.  Let  ns  snppose  that  the 
defendant,  impressed  with  the  danger,  had  actually 
sent  for  a  builder  to  put .  one  np,  and  the 
builder  had  fallen  in  while  execating  the  work. 
Would  the  defendant  have  been  guilty  of  a  breach 
of  duty  towards  the  builder  P  The  duty  of  an 
occupier  of  premises  which  have  an  element  of 
danger  npon  them  reaches  its  vanishing  point 
in  the  case  of  those  who  are  cognisant  of  the 
full  extent  of  the  danger  and  voluntarily  run  the 
risk.  Volenti  non  fit  injuria.  This  is  not  new 
law :  it  is  88  old  as  the  Roman  Digest,  and  has 
been  accepted  by  the  courts  of  this  country. 
"  That,"  says  Cockbnm,  O.J.,  in  the  Court  of 
Appeal,  in  Woodley  v.  Metropolitan  District  Bail- 
way.  Company  (uM  eup.),  "  which  would  be 
negligence  in  a  company  with  reference  to 
the  state  of  their  premises  or  the  manner  of 
conducting  their  business,  so  as  to  give  a  right 
to  compensation  for  an  iujury  resulting  there- 
from to  a  stranger  lawfully  resorting  to  their 
premises  in  iterance  of  the  existence  of  the 
danger,  will  give  no  such  righ^  to  one  who 
being  aware  of  the  danger  voluntarily  encounters 
it,  and  fails  to  take  the  extra  care  necessary 
for  avoiding  it."  "  If  a  person,"  ssvs  the 
Court  of  Exchequer  ChamTOr  in  the  leading 
case  of  Indermawr  v.  Dames  {ubi  »up.),  "  enters 
into  a  contract,  in  the  fulfilment  of  which  work- 
men miut  come  on  the  premises  who  probably  do 
not  know  what  is  nsnal  in  such  places,  and  are 
unacquainted  with  the  danger  they  are  likely  to 
incur,  is  he  not  bound  either  to  pat  np  srnne 
ence  or  safeguard  about  the  hole,  or,  it  ue  does 


not,  to  give  such  workmen  a  reasonable  notice 
that  they  must  take  care  and  avoid  the  danger?" 
It  is  no  doubt  true  that  the  knowledge  on  the 
part  of  the  injured  person  which  will  prevent 
nim  from  alleging  negligence  against  the  occu- 
pier must  be  a  knowledge  under  such  circum- 
stances as  leads  necessarily  to  the  conclusion 
that  the  whole  risk  was  voluntarily  incurred. 
The  maxim,  be  it.  observed,  is  not  eeienti  non  fit 
injuria,  but  volenti.  It  is  plain  that  the  mere 
knowledge  may  not  be  a  conclusive  defence. 
There  may  be  a  perception  of  the  existence  of 
the  danger  without  comprehension  of  the  risk; 
as  where  the  workman  is  of  imperfect  intelli- 
gence, or,  thongh  he  knows  the  danger,  remains 
imperfectly  informed  as  to  its  nature  and  extent. 
There    may   be  again    concurrent    facts  which 

J'ustify  the  inauiry  whether  the  risk,  though 
:nown,  was  really  encountered  voluntarily.  "The 
injured  person  may  have  had  a  statutory  right 
to  protection,  as  where  an  Act  of  Parliament 
requires  machinery  to  be  fenced.  The  case  of 
Clarke  v.  Holmes  (ubi  sup.)  is  a  case  of  that  sort, 
and  has  been  so  explained  subsequently  by  judges 
of  authority.  Or  again,  the  plaintiff  may  have  a 
common  right  or  individual  right  at  law  to  find 
these  particular  premises  free  from  danger,  as  in 
the  case  of  lands  on  which  a  market  or  fair  has 
been  held  :  (Winch  v.  Conservators  of  the  Thames, 
81  L.  T.  Eep.  N.  S.  128;  L.  Hep.  9  C.  P. 
378 ;  Lam  v.  Corporation  of  Darlington  (ubi  sup.) 
The  defendant  in  such  circumstances  does 
not  discharge  his  legal  obligation  by  merely 
affecting  the  plaintiff  with  knowledge  of  a  danger 
which,  but  for  a  breach  of  duty  on  his  own  part, 
would  not  exist  at  all.  But  where  the  danger  is 
an  incident  to  a  perfectly  lawful  use  of  his  own 

{>remises,  neither  contrary  to  statute  nor  common 
aw,  where  the  danger  is  visible  and  the  ri^ 
appreciated,  but  where  the  injured  person  volun- 
tarily ('ncounters  them,  there  is,  in  the  absence 
of  further  acts  of  omission  or  commission,  no 
evidence  of  negligence  on  the  part  of  the  occupier 
at  all.  Eilowledge  is  not  a  conclusive  defence  in 
itself.  But  when  it  is  a  knowledge  under  circnm- 
stances  that  leave  no  inference  open  but  one, 
viz.,  that  the  risk  has  been  voluntarily  encoun- 
tered, the  defence  seems  to  me  complete.  In 
finding  that  the  defendant  was  guilty  of  no  con- 
tributory negligence,  the  County  Court  judge  has 
left  untouched  the  above  defence,  which  is  outside 
the  principle  of  contribntory  negligence  alto- 
gether. Contributory  negligence  arises  when 
there  has  been  a  breach  of  duty  on  the  defen- 
dant's part,  not  where  ex  hypothesi  there  has 
been  none.  It  rests  upon  the  view  that,  thongh 
the  defendant  has  in  fact  been  negligent,  yet  the 
plaintiff  has  by  his  own  carelessness  severed  the 
causal  connection  between  the  defendant's  negli- 
gence and  the  accident  which  has  occurred ;  and 
that  the  defendant's  negligence  accordingly  is 
not  the  true  proximate  cause  of  the  injury.  It  is 
for  this  reason  that  nnder  the  old  form  of  pleading 
the  defence  of  contribntory  negligence  was  raisea, 
in  actions  based  on  negligence^  under  the  plea  of 
"notgnilty."  It was8aid,and8aidrightly,iii  WebKn 
y.  Satlard  (ubi  sup.)  that,  in  an  inquiry  whether 
the  plaintiff  has  been  guilty  of  contributory  neg- 
ligence, the  plaintiff's  knowledge  of  the  danger  u 
not  conclusive.  Obviously  sucn  knowledge  may 
have  even  led  him  to  exeroise  extraordinaiy  care. 
But  the  doctrine  of  Volenti itonM  injuria  stands 
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outside  the  defence  of  contribatoiy  negligence, 
and  is  in  no  way  limited  by  it.  In  individnal 
instances  the  two  ideas  sometimes  seem  to  cover 
the  same  gronnd ;  bat  carelesaneKS  is  not  the  same 
thing  as  intelligent  choice,  and  the  Latin  maxim 
often  applies  when  there  has  been  no  carelessness 
at  all.  A  confusion  of  ideas  has  frequently  been 
created  in  accident  cases  by  an  assumption  that 
negligence  to  the  many  who  are  ignorant  may  be 
properly  treated  as  negligence  as  regards  the  one 
individual  who  knows  and  runs  the  risk,  and  by 
dealing  with  the  case  as  if  it  tamed  only  on  a 
sabseqaent  investigation  into  contributory  negli- 
gence. In  many  instances  it  is  immaterial  to 
distinguish  between  the  two  defences,  but  the 
importance  of  the  distinction  was  pointed  out  by 
Kle,  C.J.  in  his  summing  up  to  the  jury  in 
Indermaur  v.  Bamet  (ubi  sup.),  and  by  Cockburn, 
G.J.  in  Woodley  v.  MetropoUtan  Dittrict  Railway 
Company  {ubi  ivp.).  To  prove  negligence  it 
is  not  enough  to  show  that  the  defendant 
has  been  negligent  to  others,  the  plaintiff 
must  show  that  there  has  been  a  breach  of 
duty  towards  himself.  These  two  defences, 
that  which  rests  on  the  doctrine  Volenti  non  fit 
injuria  and  that  which  is  popularly  described 
as  contributory  negligence,  are  quite  different, 
and  both,  in  my  opinion,  are  left  open  to  an 
emplover,  if  sued  under  the  Employers  Liability 
Act  of  1880.  Neither  of  these  is  a  defence  that 
merely  arises  by  implication  out  of  the  workman's 
contract  of  service.  A  confusion  in  applying  the 
first  of  these  two  broad  principles  to  the  special 
case  of  master  and  servant  has  at  times  arisen 
out  of  the  fact  that  by  the  contract  of  service  the 
workman  was  deemed  to  have  taken  upon  him 
the  ordinary  riftk  of  a  business  lawfully  carried 
on  upon  his  master's  premises,  and  it  has  been 
assumed  as  an  &  fortiori  case  that  he  took  upon 
himself  such  risks  as  were  visible  or  known. 
This  is  one  way  of  putting  such  a  defence,  and 
may  in  many  cases  be  sufficient;  but  there  is 
another  way  of  stating  it,  and  another  principle 
wholly  independent  of  contract  on  which  a  similar 
defence  arises.  The  law  is  full  of  instances 
where  duties  assume  a  doable  aspect,  and  may  be 
viewed  concurrently  as  arising  by  implication 
oat  of  a  contract,  or  as  created  by  some  wider 
principle  of  law  which  happens  to  take  effect  and 
to  receive  apt  illustration  in  the  particular 
instance  of  some  particular  contract.  It  is  in 
most  cases  a  barren  and  metaphysical  inquiry 
to  discuss  whether  such  duties  are  best  treated 
as  arising  by  implication  from  the  contract  or 
from  the  general  law  outside;  and  down  to  the 
Employers  Liability  Act  1880  it  may  have  been 
less  important  in  the  case  of  visible  and  apparent 
risks  which  explanation  of  the  master's  immunity 
was  given.  The  Emplojrers'  Liability  Act  1880 
makes  precision  on  this  point  necessary,  and 
renders  it  important  to  remember  that,  quite 
apart  from  the  relation  of  master  and  servant, 
and  independent  altogether  of  it,  one  man  cannot 
sue  anotner  in  respect  of  a  danger  or  risk,  not 
unlawful  in  itself,  that  was  visible,  apparent,  and 
voluntarily  encountered  by  the  injured  person. 
The  County  Court  judge  in  the  case  now  under 
appeal,  while  negativing  contributory  negligence, 
has  found  the  issue  of  "  knowledge  against  the 
plaintiff.  In  what  sense  mast  tnis  finding  be 
read,  having  regard  to  the  undisputed  facts  P 
Knowledge,  as  we  have  seen,  is  not  conclusive 


where  it  is  consistent  with  the  facts  that,  from  its 
imperfect  character  or  otherwise,  the  entire  risk, 
though  in  one  sense  known,  was  not  voluntarily 
encountered,  bnt  here,  on  the  plain  facts  of  the 
case,  knowledge  on  the  plaintiff's  part  can  mean 
only  one  thing.  For  many  months  the  plaintiff, 
a  man  of  full  intelligence,  had  seen  this  vat — 
known  all  about  it — appreciated  its  danger — 
elected  to  continue  working  near  it.  It  seems  to 
me  that  legal  language  has  no  meaning  unless  it 
were  held  that  knowledge  such  as  this  amounts 
to  a  voluntary  encountering  of  the  risk.  There 
was,  therefore,  in  my  opinion,  no  evidence  of 
negligence  on  which  the  County  Coart  judge 
could  act,  and  therefore  the  appeal  should  be 
dismissed  with  costs.  I  gather,  indeed,  that  the 
view  of  the  law  which  I  have  taken  is  that  which 
the  court  below,  and  certainly  Wills,  J.,  would 
have  acted  upon  had  th^y  not  considered  them- 
selves hampered  by  the  authority  of  Weblin  v. 
Ballard  {ubi  sup.).  As  to  that  case,  I  will  only 
remark  that  the  court  really  appears  to  have 
assumed  negligence  against  the  employer,  and  to 
have  directed  their  attention  to  the  inquiry  as  to 
contributory  negligence.  If  the  decision,  how- 
ever, really  conflicts,  and  I  am  not  sure  that  it 
may  not  in  fact  conflict,  with  the  view  of  the  law 
which  I  have  expressed,  I  think  WebUn  v.  Ballard 
(ubi  sup.)  ought  to  be  overruled. 

Fry,  L.J. — The  plaintiff  in  this  case  was  a 
workman  at  weekly  wages  of  the  defendant.  The 
plaintiff  fell  backwards  into  a  vat  of  heated 
liquid  by  reason  of  a  board  at  which  he  was 
pulling  suddenly  yielding  to  his  efforts.  The  vat 
nad  a  low  defence,  which  had  been  placed  there 
seven  months  before  the  accident,  during  the 
T^hole  of  which  time  the  plaintiff  had  worked  for 
the  defendant.  If  the  defence  had  been  higher  the 
plaintiff  could  not  have  fallen  into  the  vat ;  in 
that  sense  there  was  a  defect  in  the  plant  con- 
nected with  the  defendant's  works.  I  agree  with 
the  learned  County  Court  judge  in  his  finding 
that  the  plaintiff  and  defendant  both  knew  of  the 
defect  in  the  works,  for  the  evidence  shows  that 
the  alleged  defect  and  the  danger,  such  as  it 
was,  which  resulted  from  that  defect,  were  per- 
fectly patent,  and  were  in  fact  as  well  known  to 
the  plaintiff  as  to  the  defendant,  and  that  the 
plaintiff  continued  to  work  with  this  full  know- 
ledge on  his  part.  I  am  of  opinion  that,  inde- 
pendently of  the  Employers'  Liability  Act  1880, 
the  plaiutiff  could  not  have  sustained  his  action. 
The  decision  of  this  court  in  Qriffiths  v.  London 
and  St.  Katherine  Docks  Company  (50  L.  T. 
Eep.  N.  S.  765;  13  Q.  B.  Div.  259)  shows  that 
the  allegation  of  the  servant's  ignorance  was 
as  essential  to  such  an  action  as  that  of  the  mas- 
ter's knowledge ;  and  such  an  allegation  could 
not  in  the  present  case  have  been  sustained.  Then 
arises  the  question  which  seemed  to  me  to  be  that 
of  the  greatest  difficulty  in  this  case,  viz.,  has  the 

Plaintiff  a  right  of  action  by  force  of  the  Act  of 
880?  The  1st  section  provides  that  when 
personal  injury  is  caused  to  a  workman  by  reason 
of  any  one  of  five  things  enumerated,  the  work- 
man shall  have  the  same  right  of  compensation 
and  remedies  against  his  employer  as  if  the 
workman  had  not  been  a  workman  of  nor  in  the 
service  of  the  employer  nor  engaged  in  his  work. 
If  the  workman  is  to  have  the  same  rights  as 
if  he  were  not  a  workman,  whose  rights  is  he 
to  have?  Who  are  yfe  to  suppose  him  to  beF 
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I  think  that  we  ought  to  consider  him  to  be  a 
member  of  the  public  entering  on  the  defendant's 
property  by  his  invitation.  Can  such  a  person 
maintain  an  action  in  respect  of  an  injury  arising 
from  a  defect,  of  which  detect  and  of  the  resulting 
damage  he  was  as  well  informed  as  the  defen- 
dant P  I  think  not.  To  such  a  person  it  appears 
to  me  that  the  maxim  Volenti  non  fit  injuria 
applies.  In  the  case  of  Woodley  v.  Metropolitan 
iJtstriet  Railway  Company  {vbi  tup.)  this  point 
arose  because  the  plaintiff  was  a  workman  in  the 
employ  not  of  the  defendants  but  of  a  contractor 
with  the  defendants,  and  in  delivering  judgment 
in  the  Court  of  Appeal,  Cockbum,  C.  J.  used  the 
language  which  has  been  already  cited  by 
Bowen,  L.J.,  and  in  so  doing  adopted  the  view 
forcibly  expressed  by  Cleasby,  B.,  in  the  Court 
of  Exchequer.  In  that  view  of  the  learned 
Lord  Chief  Justice  and  of  the  learned  Baron  I 
venture  to  concur.  If  I  invite  a  man  who  has 
no  knowledge  of  the  locality  to  walk  along  a 
dangerous  cliff  which  is  my  property,  I  owe 
him  a  duty  different  to  that  which  I  owe  to  a  man 
who  has  all  his  life  bird-nested  on  my  rocks.  But 
again,  sect.  2,  sub-sect.  1,  provides  that  the  work- 
man cannot  maintain  his  action  when  arising 
from  a  defect  in  the  ways  or  plant  anless  the 
defect  arose  from  or  had  not  been  discovered  or 
remedied,  owing  to  the  negligence  of  the  employer 
or  of  some  person  in  his  service  as  therein  men- 
tioned. Was  there,  then,  in  the  present  case  any 
negligence,  i.e.,  any  breach  of  a  duty  which  the 
defendant  owed  to  the  plaintiff  P  And  how  are 
we  to  determine  what  duty  the  defendant  owed 
the  plaintiff  P  In  my  opinion  it  must  be  deter- 
mined by  considering  the  real  relation  between 
the  parties,  i.e.,  the  relation  of  this  particular 
master  to  this  particular  servant.  The  duty 
which  a  master  owes  to  one  servant  may  be  quite 
different  to  that  which  he  owes  to  another ;  it 
may  vary  with  the  knowledge,  the  experience,  the 
skill,  and  the  powers  of  the  workman.     In  the 

S resent  case  I  think  that  the  master  owed  no 
nty  in  respect  of  the  vat  in  question  towards  a 
workman  who  voluntarily  continued  to  work  on 
the  property  with  a  full  knowledge  of  the  defect 
and  of  the  danger  thence  resulting.  That  the 
inquiry  must  in  every  case  be  as  to  the  duty  of 
the  master  to  the  particular  servant  is,  in  my 
mind,  well  illustrated  by  an  observation  which  I 
find  in  Messrs.  Hoberts  and  Wallace's  essay  on 
the  duty  and  liability  of  employers,  3rd  ed.  262  : 
"  The  defect,  then,  must  be  shown  to  owe  its 
existence  at  the  time  of  the  accident  to  negli- 
gence, that  is  to  say,  to  a  breach  of  duty.  More- 
over, the  duty  which  has  to  be  considered  is  the 
duty  which  is  owed  to  the  injured  workman,  and 
may  be  quite  different  from  that  which  is  owed  to 
the  rest  of  the  employer's  servants.  Suppose 
that,  altogether  throngn  the  carele.<!sness  of  the 
employer  or  of  the  persons  intrusted  with  the 
duty  of  looking  after  the  ways,  Ac,  a  footbridge 
becomes  and  is  allowed  to  remain  in  a  defective 
and  dangerous  condition,  so  that  a  workman  who 
is  injured  whilst  using  the  bridge  in  the  course 
of  his  duty,  and  ignorant  of  its  condition,  would 
clearly  have  a  right  to  sue  the  employer  in  the 
first  case  at  common  law  or  under  the  Act,  and 
in  the  second  undec  the  Act.  Then,  suppose  that 
the  employer,  or  one  of  the  persons  intrusted  with 
the  duty,  determines  to  put  an  end  to  the  danger 
and  directs  a  workman  to  repair  the  bridge,  tell- 


ing him  that  it  is  in  a  dangerous  condition.  Now, 
whether  this  workman  be  one  of  the  employer's 
regular  staff  or  a  jobbing  workman  called  in  for 
the  occasion,  it  is  clear  that  qua  this  operation 
there  has  been  no  breach  of  duty  to  him,  and 
therefore  no  negligence.  He  cannot  be  heard  to 
complain  of  the  bridge  being  defective,  inasmuch 
as  that  very  thing  is  the  cause  of  his  being  there, 
and  he  undertook  to  set  it  right,  being  paid  for  the 
risk  he  ran  and  voluntarily  incurring  it."  There 
are  two  matters  which  often  arise  for  discnssioa 
in  these  cases  of  negligence  which  are,  I  think, 
liable  to  be  confused,  and  yet  are  separable  in 
reason.  The  one  is  the  willingness  of  the  plaintiff 
to  assume  the  danger ;  and  this  willingness,  if 
assumed  with  full  knowledge,  may  lessen  gr 
remove  any  duty  of  the  employer  to  the  employed, 
and  may  thus  prevent  the  arising  of  any  camie  of 
action,  though  in  the  discharge  of  the  work 
undertaken  the  workman  may  have  been  gnilty 
of  no  negligence.  The  other  is  the  negligence  of 
the  plaintiff  which  mav  have  placed  him  in  ciiv 
cumstances  of  diSBculty  or  danger,  or  which, 
when  he  is  placed  in  such  circumstances,  may 
have  contributed  to  the  injury.  Here  there  may 
have  been  no  willingness  to  enter  on  the  danger, 
but  negligence  when  in  it.  In  both  these  ques- 
tions the  knowledge  of  the  plaintiff  may  be  a 
material  ingredient.  But  the  questions  are 
nevertheless  distinct.     For  the  reasons  I  have 

fiven  I  think  that  there  was  no  negligence  of  the 
efendant  from  which  the  defect  arose,  or  which 
was  the  cause  of  its  not  being  discovered  or 
remedied ;  and  on  this  ground  I  think  that  the 
defendant  is  not  liable.  The  3rd  sub-section 
of  the  2nd  section  of  the  Act  at  first  sight 
creates  some  difficulty  in  this  conclosion. 
But  when  I  look  at  it  more  carefully  I  think  that 
this  section  does  not  really  conflict  with  the  con- 
clusion at  which  I  have  arrived.  Knowledge  is 
not  of  itself  conclusive  of  the  voluntary  character 
of  the  plaintiff's  actions ;  there  are  cases  in  which 
the  duty  of  the  master  exists  independently  of 
the  servant's  knowledge,  as  when  there  is  a 
statutory  obligation  to  fence  machinery  ;  and  it 
is,  I  think,  abundantly  plain  that  the  2Dd  section 
is  not  intended  to  create  any  new  cause  of  action, 
or  to  have  any  effect  other  than  that  of  putting  a 
fetter  on  the  right  of  action  created  by  the  Ist 
section.  In  a  word,  then,  my  opinion  is  that  the 
statute  was  intended  to  place  the  workman  in  the 
same  position  as  a  stranger  lawfully  on  the 
property  by  the  invitation  of  the  occupier,  bnt  in 
no  higher  or  better  position  ;  that  the  maxim 
Volenti  non  fit  injuria  would  apply  under  apposite 
circumstances  to  such  a  person ;  and  that  conse- 
quently it  applies  under  the  like  circumstances  to 
a  servant  suing  under  the  statute.  Further,  I 
think  that,  on  the  whole  of  this  case,  there  was  no 
evidence  to  support  the  finding  of  the  County 
Court  judge  that  there  was  a  defect  in  the  ways 
due  to  the  negligence  of  the  defendant.  Taking 
this  view  of  the  Act  it  is  not  necessary  for  me  to 
express  any  opinion  on  the  question  whether 
there  was  any  defect  in  the  plant  or  way  in  ques- 
tion. I  will  only  observe  that  neither  the  case 
of  Hetke  v.  Samuehon  (47  L.  T.  Rep.  N.  S.  474; 
12  Q.  B.  Div.  30)  nor  that  of  Crippa  v.  Judge 
(51  L.  T.  Rep.  N.  S.  182;  13  Q.  B.  Div.  583) 
appears  to  me  to  have  attempted  to  Ittj  down  an 
exhaustive  definition  of  what  is  a  derect  within 
the  Act ;  they  only  held  that  ^here  is  a  defect 
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when  a  machine  is  nnfit  for  its  purpose.    In  my 
opinion  this  appeal  fails. 

Solicitor  for  the  plaintiff,  TT''.  F.  Summerhays. 
Solicitors   for  the  defendant,  Wantey,  Bowen, 
and  Co. 


Saturday,  May  14. 

(Before  Lord  Esuer,  M.B.,  Fry  and  Lopxs,  L.JJ.) 

Seton,  Laikg,  abd  Co.  v.  Lafonb.  (a) 

Sttoppel — Negligent  mi*repre»entation — Proximate 
cauee  of  lost. 

In  1875  goods  were  stored  by  hroJcers  with  wharf- 
ingers, who  issued  warrants  for  them.  These 
warrants  were  negotiated,  and  were  in  Jan. 
1886  tn  the  possession  of  B.  amd  E.  The  defen- 
dant took  over  the  busi7iess  of  the  wJi/irfingers, 
and  in  1885  his  servants,  without  his  knowlsdge 
and  by  mistake,  delivered  the  goods  to  certain 
persons,  instead  of  those  to  which  tliose  persons 
were  entitled.  In  Jan.  m86  the  defendant 
wrote  two  letters  to  the  brokers,  whose  btisiness 
luid  been  taken  over  and  was  then  being  carried 
on  by  the  plaintiff,  informing  tliem,  as  the  persons 
supposed  to  be  interested  in  the  goods,  that  tlie 
goods  were  in  hand,  and  that  warrants  were  out, 
thatrent  was  due,  and  thai  t]ie  goods  would  be 
sold  unless  the  rent  was  paid.  The  plaintiff  did 
not  reply  to  those  letters,  but  in  consequence  of 
them  he  inquired  fm- the  warrants,  and purchasm 
them  from,  B.  andE.,  and  applied  to  the  defendant 
for  the  goods,  when  the  defendant  first  discovered 
and  informed  the  plaintiff  that  the  goods  were  no 
longer  in  his  possession. 

In  an  action  for  damages  for  wrongful  conver- 
sion : 

Seld  (affirming  the  judgment  of  Denman  J.),  that 
the  defendant  was  liable,  because,  having  by 
negligent  misrepresentation  led  the  plaintiff  to 
believe  that  the  goods  u-ere  in  his  possession,  and 
stich  misrepresentation  having  been  tlie  real  cause 
of  the  plaintiff's  loss,  he  having  purchased  the 
warrants  in  consequence  thereof,  the  defendant 
was  estopped  from  denying  that  he  had  the  goods 
specified  in  the  warrants. 

This  was  an  appeal  from  a  judgment  of 
Denman,  J.,  reported  at  18  Q.  B.  Div.  139. 

The  action  was  brought  bj  the  plaintiff,  the 
bolder  of  certain  warrants  for  goods,  against  the 
defendant,  at  whose  wharf  the  goods  bad  been 
stored,  for  conversion,  and  in  the  alternative  for 
damages  for  representing  that  the  warrants  were 
the  legal  symbol  of  the  goods  specified  in  them, 
and  that  he  held  those  goods  ready  to  deliver  in 
exchange  for  the  warrants,  whereby  the  plaintiff 
was  induced  to  purchase  the  warrants. 

The  facts  were  as  follows :  In  1875  twenty-sis 
chests  of  lac  dye  were  imported  from  India  by 
,  one  Petrocoehino.  A  firm  of  Seton,  Laing,  and  Co. 
colonial  brokers  (in  whose  service  Robinson,  the 
plaintiff,  who  now  sues  under  the  name  of  Seton, 
Laing,  and  Co.,  was  then  a  clerk),  acted  as  brokers 
in  the  transaction,  and  through  them  the  twenty- 
six  chests  were  stored  at  Butler's  Wharf,  where 
the  business  of  wharfingers  was  then  carried  on 
by  a  limited  company,  called  Butler's  Wharf 
Company  Limited.  This  company  issued 
thirteen  warrants,  identical  in  form,  each  for  two 

(•)  Baportad  br  A.  A.  Horanis,  Siq.,  Banlstnvst-Law. 


of  the  twenty-six  chests  in  question.  The  war- 
rants were  in  the  following  form : 

Butler's  Wharf  Company  Limited.  Warrant  for  two 
cases  of  lao  dye  ;  imported  in  the  HartfeU.  Entered  by 
Petrocoehino,  the  24tb  Sept.  1875.  Deliverable  to 
Petrocoehino  or  assigns  by  endorsement  hereon.  Bent 
commences  on  the  2nd  Oct.  1875,  and  all  other  charges 
from  the  date  hereof  prompt,  3rd  Jane  1876. 

Then  followed  a  list  in  tabnlar  form  of  marks, 
number  of  wharf,  and  weight.  At  the  foot  was 
the  following  note : 

The  holder  of  the  weight-note  which  has  been  iasned 
for  these  goods  is  entitled  to  this  warrant  on  tendering 
to  the  holder  thereof  the  purchase  money,  less  the 
amount  of  deposit  (as  specified  in  the  weight-note),  at 
any  time  on  or  before  the  day  of  prompt.  Should  the 
deliTery  of  the  goods  be  required  before  or  on  the 
prompt  day,  the  weight-note  must  be  deposited  at  the 
wharf,  together  with  this  warrant.  After  that  date  this 
warrant  tiloae  will  be  sufficient  to  obtain  the  deliTeiy  of 
them. 

In  the  margin  there  was  the  following : 

N.B. — This  warrant  is  the  only  document  issued  by  us 
as  a  legal  symbol  of  these  goods. 

The  goods  were  marked  D.  T.,  which  indicated 
a  superior  quality  of  lac  dye.  The  warrants  were 
sent  to  the  then  firm  of  Seton,  Laing,  and  Co.,  in 
whose  employment  the  plaintiff  Robinson  then 
was,  and,  af  l«r  certain  transactions  which  were 
not  explained,  got  into  the  bands  of  a  firm  of 
Batten  and  Edwards,  and  were  in  their  posses- 
sion down  to  the  beginning  of  Jan.  1886. 

In  the  meantime  the  Butler's  Wharf  Company 
Limited  went  into  liquidation,  and  the  present 
defendant  Lafone  was  appointed  manager  on 
behalf  of  some  mortgagees,  and  carried  on  the 
same  business  at  the  same  wharf. 

On  the  10th  April  1835  the  defendants*  ser- 
vants by  some  mistake  had  parted  with  the 
twenty-six  chests  to  other  parties,  instead  of 
goods  to  which  those  parties  were  entitled ;  but 
on  the  4th  Jan.  1886  the  defendant,  ignorant  of 
this,  wrote  as  folloWs  to  the  plaintiff : 

Messrs.  Seton,  Laing,  and  Co. — Gentlemen :  We  beg  to 
inform  you  that  we  find  by  our  ledgers  the  undermen- 
tioned lae  dye  to  be  in  hand,  in  whico  we  belieTe  yon  are 
interested,  and  for  which  warrants  are  out.  Bent  on 
same  to  10th  Jan.  1886  amounts  to  411.  17«.  6<I.  This 
is  to  give  yon  notice  that,  anlosa  the  same  is  paid  within 
fourteen  days,  the  lao  dye  will  be  sold  to  meet  anob 
charges. 

Then  followed  a  description  of  the  twenty-six 
chests.  The  plaintiff  Robinson  received  this  letter, 
and  sent  no  answer  to  it. 

On  the  12th  Jan.  the  defendant  wrote  again  to 
the  plaintiff  as  follows : 

As  holders  of  wamoita  for  lao  dye.  No.  ^{^  for  which 
411.  17«.  6d.  will  be  due  on  the  16th  inst.,  please  say  if 
you  will  pay  the  rent  and  cancel  the  warrants,  as  we 
cannot  allow  these  goods  to  be  any  longer  on  warrants; 
and  concluded  by  stating  that  the  dyes  would  be 
sold  if  the  plaintiff  declined  to  pay  the  rent.  The 
plaintiff  did  not  answer  this  letter. 

On  the  23rd  Feb.  the  plaintiff  bought  the 
warrants  from  Messrs.  Batten  aud  Edwards  for 
82.  l«.  M.,  that  is,  at  the  rate  of  one  farthing  per 
pound  for  the  lac  dye,  taking  upon  himself  the 
charges  due,  which  were  37!.  '2«.  At  the  time  of 
the  importation  of  the  lac  dye  in  1875  the  value 
of  lac  aye  had  suddenly  fallen,  greatly  owing  to 
the  discovery  of  a  method  of  dyeing  in  scarlet  by 
means  of  aniline  dyes,  bat  in  1886  there  was 
evidence  which  satisfied  the  jury,  and  which  was 
hardly  contradicted,  that  the  value  of  lac  dye  had 
risen  again. 
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The  plaintiff,  having  purchased  the  warrants 
in  February,  applied  to  the  defendant  forthe  goods 
earlj  in  March,  and  a  correspondence  took  place, 
the  defendant  claiming  the  rent,  which  he  put  at 
41Z.,  and  the  plaintiff  claiming  to  inspect  the 
goods  before  he  paid  the  rent. 

In  fact,  the  rent  bad  been  paid  by  Petrocochino, 
or  some  other  party,  down  to  the  4th  Jan.  1880, 
which  was  after  the  present  defendant  had 
assumed  the  conduct  of  the  business,  and  subse- 
quent to  the  liquidation  of  the  limited  company, 
so  that  the  claim  for  rent  was  in  any  case  in  ex- 
cess of  that  due  upon  the  goods  (372.  2a.). 

On  the  30tb  March  1886  the  twenty-six  chests 
were  included  in  a  catalogue  of  goods  to  be  sold 
by  auction.  The  plaintifTand  the  defendant  both 
attended  the  sale.  The  plaintiff  produced  the 
warrants,  and  objected  to  the  sale  of  the  lac  dye, 
but  said  he  would  not  pay  the  rent  until  he  had 
seen  the  goods.  The  lac  aye  was  withdrawn  from 
the  sale.  The  same  day  the  defendant,  who  per- 
sonally had  only  discovered  the  fact  since  the 
withdrawal  of  the  goods  in  the  morning,  informed 
the  plaintiff  that  the  goods  were  not  in  the  ware- 
house, but  that  they  had  several  months  before, 
viz.,  in  April  1885,  been  delivered  to  some  other 
persons  by  mistake.  The  plaintiff's  reason  for 
not  answering  the  letters  of  the  4th  and  12th 
Jan.  1886  was,  that  he  was  not  then  the  holder  of 
the  warrants,  and  that  he  did  not  know  anything 
about  the  goods  until  he  received  the  information 
contained  in  those  letters,  which  put  him  upon 
inquiry  for  the  warrants,  and  led  him  to  purchase 
them. 

It  was  agreed  at  the  trial  that  the  opinion  of 
the  jury  should  be  taken  upon  the  question  of 
damages  only,  and  that  the  question  of  liability 
should  be  disposed  of  by  the  learned  judge,  with 
power  to  decide  all  questions,  whether  of  law  or 
fact,  and  to  draw  all  reasonable  inferences. 

The  jury  having  assessed  the  damage  at 
602.  6$.  9d.,  the  learned  judge  gave  judgment  for 
the  plaintiff  for  that  amount,  being  of  opinion 
that  upon  the  above  facts  the  defendant  was 
estopped  from  denying  that  he  had  in  his  posses- 
sion the  goods  specified  in  the  warrants  :  (18  Q.B. 
Div.  139.) 

The  defendant  appealed. 

Cock,  Q.C.  and  Peile  for  the  defendant.— The 
defendant  is  not  estopped  from  denjring  that  the 
goods  were  in  bis  possession.  Ko  such  estoppel 
can  arise  unless  the  statements  in  the  letters 
were  negligently  made,-  and  unless  it  was  intended 
and  contemplated  that  the  plaintiff  should  act 
upon  them  in  the  way  he  did  act,  and  unless  the 
negligent  statements  were  the  "  proximate  cause" 
of  the  plaintiff  so  acting : 

Carr  v.  London  and  North-Weatem  Railway  Com- 
pany, 81  L.  T.  Bep.  N.  S.  785;  L.  Bep.  10 
C.  P.  307. 

Now  there  was  no  negligence  in  making  such 
statements  as  these,  because  there  was  no  duty 
on  the  defendant,  as  between  himself  and 
the  plaintiff,  to  see  that  ench  statements  were 
correct.  He  acted  perfectly  bond  fide  upon 
the  information  he  found  m  the  books,  and 
he  was  not  bound,  as  a  matter  of  business, 
to  compare  the  books  with  the  goods  in  the 
warehouse  before  he  made  statements  founded 
upon  them.  The  defendant  did  not  intend  or 
contemplate  that;  the  plaintiff  should  act  upon  the 


statement  in  the  way  in  which  he  did  act ;  it  was 
quite  wide  of  his  intention  that  the  plaintiff 
snould  buy  the  warrants.  It  cannot  be  that  the 
maker  of  the  statement  would  be  responsible  is 
respect  of  any  action  which  the  person  to  whom 
it  IS  made  may  choose  to  take  upon  it,  how- 
ever wide  of  anything  that  he  could  possibly  con- 
template. Farther,  the  negligent  statement  l^ 
the  defendant,  supposing  it  to  have  been  negli- 
gent, was  not  the  "  proximate  cause"  of  the 
plaintiff  buying  the  warrants.  How  can  it  be 
said  that  the  statement  by  A.  to  B.,  "  I  hare  goods 
in  my  warehouse,"  is  the  proximate  cause  of  B. 
buying  the  warrants  of  those  goods  P  Surely  the 
proximate  cause  of  the  plaintiff  buying  the 
warrants  was  his  wish  to  make  a  profit  out  of  the 
bargain.    They  cited 

Coventry  v.  Oreat  Battem  Railway  Company,  4Q 
L.  T.  Bop.  N.  S.  641:  11  Q.  B.  Div.  776; 

Dieigon  v.  Reuter's  Telegram  Company,  37  L.  T. 
Bep.  N.  S.  370  :  3  C.  P.  Div.  1  j 

Jbhtwon  V.  Credit  Lvonnaie  Company,  37  L.  T. 
Bep.  N.  S.  657  ;  3  C".  P.  Div.  32 ; 

Freeman  r.  Cook,  2  Ex.  654. 

Finlay,  Q.C.  and  Pyke  for  the  plaintiff.  fLord 
EsHKB,  M.B. — Yoa  need  only  argue  the  question 
as  to  whether  the  action  of  the  plaintiff  in  pur- 
chasing the  warrants  was  a  natural  consequence 
of  the  defendant's  negligent  statement.]  The 
question  is  not  whether  the  negligent  statement 
was  calculated  to  bring  about  the  particular  act 
which  the  plaintiff  did;  according  to  the  true 
construction  of  the  proposition  laid  down  in  Carr 
V.  London  and  NortJi- Western  Mailwau  Company 
(ubi  tup.)  the  question  rather  is,  whether  the 
negligent  statement  was  calculated  to  induce  the 
be^ef  upon  which  the  plaintiff  acted.  Now  the 
belief  upon  which  the  plaintiff  acted  was  that  the 
goods  were  in  the  defendant's  warehouse,  and  the 
negligent  statements  were  certainly  calculated  to 
induce  that  belief.    They  cited 

Ex  parte  Adanuon,  38  L.  T.  Bep.  K.  S.  917;  8  Ch. 

DiT.307; 
Merchant  Banking  Company  of  London  r.  Phcenix 

Bestemer  Steel  Company,  86  L.  T.  Bep.  N.  S.  395; 

5Ch.Div.a05. 

Cock,  Q.C.  in  reply. 

Lord  EsHEB,  M.B. — Estoppels  are  not  always 
caused  by  the  same  events,  but  may  arise  upon 
various  grounds.  The  judgment  in  Carr  v.  London 
and  North-Western  Railway  Company  {rtbi  gup.) 
endeavours  to  state  all  those  various  grounds, 
and  each  statement  there  given  was  intended  to 
be  exclusive  and  independent  of  the  others.  There 
may  be  circumstances  which  do  not  of  them- 
selves give  a  cause  of  action,  but  which  give  rise 
to  an  estoppel,  and  prevent  a  person  from  denying 
a  certain  state  of  facts.  One  ground  of  estoppel 
is  where  a  man  makes  a  fraudulent  statemenit, 
and  another  acts  upon  ic  to  his  detriment ;  another 
ground  is  where  a  man  negligently  makes  a  mis- 
statement, and  another  acts  upon  it  to  his  detri- 
ment. And  there  may  be  circum-stances  where 
an  estoppel  may  arise,  although  the  misrepresen- 
tation was  neither  fraudulent  nor  negligent.  I  do 
not  propose  to  go  further  into  it,  but  I  will  go  at 
once  to  the  proposition  which  seems  to  me  to 
govern  this  case.  In  Carr  v.  London  a'nd  North- 
Western  Railiaay  Company  it  is  laid  down  that, 
"  if,  in  the  transaction  itself  which  is  in  dispute, 
one  has  led  Mother  into  the  belief  of  a  certain- 
state  of  facts  by  conduct  of  culpable  nradi^nce, 
:gitized  by  VjOOvlC 
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calculated  to  have  that  reanlt,  and  such  culpable 
negligence  has  been  the  proximate  caose  of  lead- 
ing, and  has  led,  the  other  to  act  by  mistake  npon 
such  belief  to  his  prejudice,  the  second  cannot  be 
heard  afterwards  as  against  the  firat  to  show 
that  the  state  of  facts  referred  to  did  not  exist." 
Now  the  belief  is  to  be  the  '*  proximate "  canse, 
and  what  is  the  meaning  of  that  word  "  proxi- 
mate "  has  been  discussed  oefore  us  in  argument. 
I  think  I  had  referred  to  nearly  all  the  cases  on 
the  snbiect  before  I  framed  the  proposition  in 
that  judgment,  and  the  word  "  proximate "  was 
taken  from  the  case  of  Swan  t.  North  Brituh 
Aiutrcdcuian  Compcmy  (2  H.  &  C.  175).  In  that 
case  Mellor  J.  saidthat  the  question  was,  what  was 
the  culpable  condact  which  had  been  the  proxi- 
mate cause  that  the  defendants  had  registered  a 
forged  transfer  as  genuine;  and  that  the  false 
representation  was  that  of  the  broker  and  not  of 
the  plaintiff,  and  the  proximate  canse  which 
induced  the  company  to  alter  their  position  to 
their  prejudice  was  the  fraudulent  and  felonions 
conduct  of  the  broker,  and  not  the  negligence  of 
the  plaintiff.  And  in  the  same  case  Blackburn,  J. 
said :  "  What  1  consider  the  fallacy  of  my  brother 
Wilde's  judgment  is  this,  he  lays  down  the  rule 
in  general  terms  '  that,  if  one  nas  led  others  into 
the  belief  of  a  certain  state  of  facts  by  conduct  of 
culpable  neglect  calculated  to  have  that  result, 
and  they  have  acted  on  that  belief  to  their  pre- 
judice, he  shall  not  be  heard  afterwards  as  agamst 
such  persons  to  show  that  state  of  facts  did  not 
exist.  "  This  is  very  nearly  right,  but  in  my 
opinion  not  quite ;  as  he  omits  to  qualify  it  by 
saying  that  the  neglect  must  be  in  the  transac- 
tion itself,  and  be  the  proximate  cause  of  the 
leading  of  the  party  into  that  mistake."  It  was 
in  consequence  of  these  observations  that  I  put 
the  word  "proximate  "  into  the  proposition  I  have 
quoted,  and  I  think  it  is  clear,  from  a  reference 
to  the  case  out  of  which  I  took  it,  that  it  there  is 
used  to  mean  "  real."  Although  it  was  true  in 
that  case  that  there  had  been  negligent  conduct 
on  the  part  of  the  plaintiff,  yet  that  negligence 
would  have  had  no  effect  but  for  the  fraudulent 
and  felonious  act  of  the  broker,  and  it  is  plain 
that  the  court  thought  that  the  "  real "  cause.  I 
almost  think  that  I  should  prefer  to  alter  the 
word  "  proximate  "  in  the  propositJon  in  Carr  v. 
London  and  North-Weatem  Batlway  Company  into 
the  word  "  real."  Now  that  proposition  is  bind- 
ing npon  us;  it  was  taken  from  the  proposition  as 
corrected  by  Blackburn,  J.  in  Swan  v.  North 
British  Australasian  Company  (ubi  sup.)  which 
was  decided  by  the  Exchequer  Chamber,  and 
moreover  it  was  adopted  by  this  Court  in  Coventry 
T.  Great  Eastern  Aailway  Company  {ubi  sup.), 
and  therefore  we  cannot  overrule  it.  The  only 
question  therefore  is,  whether  this  case  comes 
within  it.  Now  here  the  defendant  makes  a  state- 
ment, and  the  question  is  what  is  the  effect  of  it. 
It  is  a  statement  made  in  the  course  of  business 
by  a  warehouseman  for  the  purposes  of  his  busi- 
ness, that  certain  dye  is  in  his  warehouse,  and 
under  his  charge  as  a  warehouseman,  that  the 
warrants  for  the  dye  are  outstanding,  and  that 
therefore  the  dye  will  be  delivered  upon  their 
production ;  it  suggests  that  the  plaintiff  is 
interested  in  the  dye,  and  is  the  holder  of  the 
warrants,  and  is  therefore  bound  to  pay  the  ware- 
house rent,  which,  though  not  fixed,  is  stipulated 
for  in  the  tiwrraats,  trad  that  if  this  is  not  pud 


the  goods  will  be  sold.  Now  the  statement  thak 
the  dye  was  in  his  warehouse  was  erroneous,  and 
the  next  question  is  whether  it  was  negligently 
made.  [His  Lordship  examined  the  facts,  and 
was  of  opinion  that  the  statement  was  negligently 
made.]  It  is  said  that  there  was  no  negligence 
because  there  was  no  duty,  but  I  protest  against 
that  argument.  If  a  busmess  man  volunteers  to 
make  a  statement  in  the  course  of  his  business 
upon  which  it  is  probable  that  another  will  act  in 
the  conrse  of  his  business,  then  a  duty  arises  to 
the  person  to  whom  he  makes  that  statement  not 
only  not  to  state  that  which  is  false  to  his  know- 
ledge, but  also,  I  think,  to  take  reasonab  le  cam 
that  his  statement  is  correct.  The  terms  of  th» 
proposition  to  which  I  have  referred  do  n  i  tmake 
it  necessary  that  the  person  making  thi  stata- 
ment  should  intend  tne  person  to  whom  it  i» 
made  to  act  upon  it  in  any  particular  way.  I 
agree  with  the  learned  judge  that  in  this  cas» 
there  was  evidence  that  the  statement  wa« 
negligently  made.  That  being  so,  the  next  ques- 
tion IS  wnether  the  plaintiff  believed  it  and 
acted  upon  it.  The  learned  judge  found  that  h& 
did  so,  and  I  think  it  is  the  plain  and  obvions 
inference  from  the  facts.  Then  the  next  question 
is,  whether  the  statement  was  calculated  to  in- 
duce the  plaintiff  to  believe  what  he  did  believe, 
and  in  consequence  to  do  what  he  did  upon  th» 
strength  of  that  belief.  Now,  if  you  tell  a  man 
that  goods  are  in  your  warehouse,  and  that 
the  warrants  are  out,  and  if  you  are  insisting  on 
a  payment  fay  way  of  rent,  is  it  at  all  unreason- 
able that  the  man  should,  upon  the  faith  of 
that  statement,  buy  the  warrants,  if  he  thinks 
that  he  can  make  a  good  bargain  out  of  them  f  It 
seems  to  me  that  is  the  reasonable  and  natural 
result  of  the  statement.  What  the  learned  judge 
has  in  effect  found  is  this,  that  as  a  matter  of 
basinesB  it  was  not  an  unnatural  result  of  the 
defendant's  statement  that  tl  a  plaintiff  should 
try  to  make  a  profit  by  buying  tae  warrant  f  of  the 
goods.  I  cannot  overrule  snch  a  finding  a  8 that; 
on  the  contraiy,  it  seems  to  me  that  no  reason 
exists  for  questioning  it.  I  cannot  see  that  the 
learned  judge  found  any  facts  wrongly,  and  I 
think  he  acted  npon  a  rieht  view  of  the  law.  I 
think  that  the  case  is  in  every  respect  brongbi 
within  a  proposition  of  law  which  has  been  twice 
laid  down  by  the  Court  of  Appeal,  and  therefore 
I  am  of  opinion  that  the  appeal  must  be  dis- 
missed. 

Fky,  L.J. — I  am  of  the  same  opinion.  I  think 
we  must  take  the  law  to  be  as  laid  down  in  Carr 
v.  London  and  North-Westem  Railway  Company 
(ubi  sup),  and  as  approved  in  Coventry  v.  urtat 
Eastern  BaUwaiy  Company  (ubi  sup.),  both  of 
which  cases  are  binding  upon  us.  The  onljr 
inquiry  now,  therefore,  is  whether  this  case  is 
within  that  proposition  of  law.  Did  the  defen- 
dant, by  certain  misstatements  made  by  him  and 
believed  by  the  plaintiff,  induce  the  plaintiff  te 
act  in  a  certain  way,  and  was  the  defendant 
culpably  negligent  in  making  those  statements  f 
Of  conrse  I  do  not  mean  to  imply  any  persons! 
negligence  on  the  defendant's  part,  but  merely 
negligence  for  which  he  would  be  personally  re»- 
ponsible.  I  cannot  help  thinking  that,  if  only 
very  slight  care  had  been  taken  to  verify  tha 
books,  it  mnst  have  been  speedily  discovered  that 
the  statements  piade  were  incorrect.  It  seems  te 
me  cVeair  that  th«re  was  evideoca  pf  negli| 
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Then  -vras  the  statement  reasonably  calculated  to 
produce  the  belief  which  it  didP  I  "have  no  doubt 
whatever  as  to  that.  Then  was  the  culpable 
neKligencR  the  prosimate  cause  of  the  plaintiff 
being  led  to  act  as'  he  did  P  That  question  has 
presented  to  my  mind  some  amount  of  difficulty, 
but  I  think  that  the  cause  is  not  the  less  proxi- 
mate because  the  defendant  may  not  have  calcu- 
lated its  effect.  The  inquiry  does  not  depend 
upon  the  intention  of  the  person  making  the 
statement.  In  inquiring  whether  a  certain  state- 
ment by  one  person  has  brought  about  a  certain 
action  on  the  part  of  another,  you  must  examine 
the  circumstances  and  condition  of  mind  of  the 
person  to  whom  the  statement  was  made,  and  not 
of  the  person  who  made  it.  I  will  not  attempt  to 
paraphrase  the  word  "  prosimate,"  I  am  not  sure 
that  the  substitution  of  the  word  "  real  "  would 
make  the  proposition  any  clearer.  The  learned 
judge  found  that  the  plaintiff  acted  on  the 
defendant's  statement,  and  I  do  not  differ  from 
him  up>on  that,  or  indeed  upon  any  other  point 
in  the  case.  I  think  the  appeal  must  be  dis- 
missed. 

Lopes,  L.J. — I  entirely  agree.  I  have  only  this 
observation  to  make,  that  I  think  in  the  proposi- 
tion laid  down  in  Oarr  v.  London  and  North- 
Wettem  Bailteay  Company  (ttbi  »np.),  to  which 
reference  has  been  made,  it  would  be  better  to 
use  the  term  "  real  cause  "  instead  of  the  term 
"  proximate  cause."  ^^^j  dUmUsed. 

Solicitors  for  plaintiffs,  Irvine  and  Hodget. 
Solicitors  for  defendant.  West,  King,  Adams,  and 
Co.  

Thursday,  May  19. 
(Before  Lord  Eskxk,  M.B.,  Fry  and  Lopxs,  L.JJ.) 
CARincHAEi  AND  Co.  V.  The  Liverpooi.  SaILIK6 
Ship    Owners'    Mutual    Indemnitt   Associa- 
tion, (a) 
Shvp  and    shipping — ilarine    insurance — Mutual 
Indemnity    Association — Damage    to    cargo    by 
"improper   navigation  " — Negligence — Loading 
port  inefficiently  closed. 

The  members  of  the  defendant  associaiion  agreed  to 
indemnify  one  another  against  (inter  alia)  "  loss 
or  damage  of  or  to  any  goods  or  merchandise 
caused  by  improper  navigation  of  the  ship."  The 
plaintiffs,  members  of  the  association,  neglected 
to  efficiently  close  a  loading  port  in  the  side  of 
their  vessel,  so  that  the  cargo  was  damaged  by 
aea-waier,  which  leaked  in  during  the  voyage,  but 
the  leak  did  not  endanger  or  impede  tJte  naviga- 
tion of  ilie  ship. 

The  act  of  negligence  occurred  before  the  completion 
of  the  loading. 

Held  (affirming  the  judgment  of  ths  Queen's  Bench 
Division),  that  tlie  damage  was  "  caused  by  im- 
proper navigation  of  the  ship  "  within  the  Tiiean- 
tng  of  the  articles  of  astociation  of  the  defen- 
dants. 

This  was  an  appeal  from  a  judgment   of   the 

Queen's  Bench  Division  (Smith  and  Wills,  JJ.)> 

reported  in  66  L.  T.  Eep.  N.  S.  863. 

A  special  case  had  been  stated  for  the  opinion  of 

the  court,  which  is  fully  set  out  in  the  report  of 
he  case  in  the  court  below.    The  material  facts 

were  as  follows : — 

(a)  Reported  b;  A.  A.  HoncDls.  ISiq.,  UUTuter-at-IAv, 


The  plaintiffs  were  the  owners  of  an  iron  sail- 
ing ship,  called  the  Argo,  which  was  entered  on 
the  books  of  the  defendant  association,  which  was 
an  association  of  sailing  ship  owners,  who  agreed 
to  indemnify  each  other  under  their  rules  and 
articles  against  losses,  damages,  and  expenses 
for  which  any  of  them  might  be  liable  in  respect 
of  any  ship  duly  entered  on  the  books  of  the 
association,  arising  from  or  occasioned  by 
(amongst  other  matters)  any  loss  or  damage  ot 
or  to  any  goods  or  merchandise  "  caused  by  im- 
proper navigation  of  the  ship  carrying  the  goods 
or  merchandise  or  of  any  other  ship  (but  not  from 
damage  caused  by  bad  stowage)." 

In  Oct.  1882  a  cargo  of  wheat  in  bags  was 
shipped  in  the  Argo  at  San  Francisco,  and  carried 
to  and  discharged  at  Liverpool.  The  voyage  was 
performed  in  the  ordinary  manner,  and  in 
safety  in  all  respects  save  as  hereinafter  described. 
The  wheat,  on  being  discharged  at  Liverpool,  was 
found  to  be  damaged  by  sdt  water,  and  it  was 
admitted,  for  the  purposes  of  this  case,  that  the 
water  got  into  the  ship  and  cargo  in  the  manner 
hereinafter  described. 

The  cargo  was  in  part  taken  on  board  throngfa 
an  opening  or  port  made  for  the  purpose  in  the 
side  of  the  ship  above  the  'tween  decks.  When 
part  of  the  wheat  was  on  board,  and  before  the 
loading  was  completed,  this  opening  was  closed 
in  the  ordinary  way  by  means  of  an  iron  door  or 
shutter  fitted  for  the  purpose  in  the  outside  of  the 
ship  on  hinges,  and  made  fast,  when  shut,  by 
bolts  passing  through  iron  bars  on  the  inside  oi 
the  ship  and  screwed  up  by  nuts.  The  joint 
between  the  ship's  side  and  the  overlapping  flange 
of  the  door  is  made  tight  by  smearing  the  flange 
with  a  mixture  of  white  or  red  lead  and  oil  before 
the  door  is  shut-. 

The  port  through  which  the  cargo  was  taken  on 
the  voyage  in  question  was  not  PtBciently  closed, 
the  joint  abovementioned  not  being  perfectly 
tight,  and  as  the  port  was  below  the  water  line 
some  water  leaked  in.  It  was  admitted,  for  the 
purposes  of  the  case,  that  the  defect  in  the  joint 
was  due  to  negligence  on  the  part  of  the  persons 
employed  by  the  plaintiffs.  The  water  which 
thus  leaked  in  damaged  part  of  the  cargo  in  the 
lower  hold,  and  the  plaintiffs  in  consequence 
became  liable  to  pay  and  paid  4502.  compensation 
to  the  owners  in  respect  of  the  damage,  and  they 
also  incurred  expenses  amounting  to  751.  5t.  2a. 
in  connection  with  the  claims  of  the  cargo 
owners. 

The  leak  did  not  endanger  the  ship,  nor  did  it 
hinder  or  impede  the  navigation  of  her  on  the 
course  of  her  voyage. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiffs  were  under  the  rules  and 
articles  entitled  to  be  indemnified  by  the  defen- 
dants in  respect  of  the  compensation  so  paid.  If 
the  plaintiffs  were  so  entitled  judgment  was  to 
be  entered  for  them  for  5251.  5s.  2d. ;  if  they  were 
not,  judgment  was  to  be  entered  for  die 
defendants. 

The  Queen's  Bench  Division  gave  judgment  in 
favour  of  the  plaintiffs  (66  L.  T.  Rep.  N.  S.  863). 

The  defendants  appealed. 

Cohen,  Q.C.  and'  McCoU,  for  the  defendants, 
repeated  the  ai^uments  used  in  the  court  below. 
They  cited 

Oood  V.  I%e  London  Steamship  Owners'  JTatiiat 
fnteeting  Association,  Ii.  BA.'6jCbJEt^|l>> 
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Btona  T.    Th«   Stata   Una    BUamM/p    Company, 

37  L.  T.  Eep.  N.  S.  333 ;  3  App.  Cm.  72 ; 
TatttnaU  t.    TKe  National   Bttanuihip  Company 

hiitittid,  50   L.  T.  Bep.  N.   8.  299;    12  Q.  B. 

DiT.  287 ; 
Hayn,  Soman,  and  Cc.  r.  CnUUord  and  dark,  40 

L.  T.  Eep.  N.  8.  536 :  4  C.  P.  IKv.  152; 
Lavorie  T.  DougUu,  16  M.  AW.  746; 
The    Warlnoorih,  51  L.  T.  Eep.  N.  S.  558;   9  P. 

DiT.  145. 

ButJenUl,  Q.C.  and  AtpinaU,  for  the  plaintiffs, 
were  not  called  on  to  argne. 

Lord  EsHxa,  M.R— The  question  is  what  is  the 
true  meaning  of  the  words  "  caused  by  improper 
navigation  P  "  First  of  all,  it  seems  to  me  that 
those  words  do  not  refer  merely  and  simply  to 
improper  navigation  with  reference  to  the  ship 
herself,  but  also  to  improper  navigation  with 
reference  to  the  safety  of  the  goods  in  the 
ship.  In  this  connection,  then,  what  is  the 
true  meaning  of  improper  navigation  P  I 
think  that  those  words  imply  something  wrongly 
done  or  wrongly  omitted  to  be  done  by  the  ship- 
owner or  his  servants,  for  whom  he  is  responsible 
at  some  time  or  other.  If  neither  the  shipowner 
nor  any  servants  for  whom  he  is  responsible,  do 
anything  improperly  at  any  time,  then  I  think,  no 
liability  would  arise  under  this  clause.  They 
ought  not  to  be  negligent,  but  if  they  are  negligent 
and  consequently  do  something  which  they  ought 
not  to  do  or  omit  something  they  ought  to  do, 
then  I  think  they  would  have  acted  improperly, 
and  that  negligence  must  have  some  efi^ct  upon 
the  navigation  of  the  ship  while  she  is  being 
navigated.  I  do  not  think  that  improper  naviga- 
tion can  exist  except  with  regard  to  something 
happening  while  the  ship  is  being  navigated.  But 
then  this  question  arises,  if  negligence  occurs 
before  the  navigation  of  the  ship  begins,  which 
has  an  effect  upon  her  navigation  while  she  is 
being  navigated,  is  that  or  not  "  improper  naviga- 
tion "  within  the  meaning  of  those  words  P  Now, 
I  think  you  could  hardly  find  two  greater  author- 
ities upon  mercantile  law  or  upon  the  construction 
of  mercantile  documents  than  Willes,  J.  and< 
Montague  Smith,  J. ;  and  although  I  do  not  say 
that  they  have  laid  down  any  binding  ruling,  yet 
I  think  we  may  derive  great  assistance  if  we  look 
at  the  principles  enunciated  by  them  in  the  case  of 
Good  V.  London  Steamthip  Ownera'  Aitociation 
(ubi  Bup.).  It  is  true  that  in  that  case  the  words 
are  confined  to  bad  stowage,  but  I  think  that  the 
principle  may  be  easUy  enunciated  with  regard  to 
something  other  than  bad  stowage.  Supposing 
that  counsel  in  argument  had  put  his  question  in 
these  terms  :  "  Would  negligence  arismg  before 
the  commencement  of  the  voyage  be  within  this 
deed  ?  "  Then  1  think  those  learned  judges  would 
have  answered,  "  Certainly,  if  that  negligence 
affected  the  safe  sailing  of  the  ship  with  regard 
to  the  safety  of  the  goods  on  board  during  the 
voyage."  1  think  that  would  have  been  a  very 
sound  answer  to  the  question.  Therefore,  it 
seems  to  me  that,  if  negligence  occnrs  before  the 
navigation  of  the  ship  begins,  and  that  negligence 
of  the  shipowner  or  his  servants  has  the  effect  of 
causing  the  ship  during  her  navigation  to  be 
unsafely  navigated  with  regard  to  the  safety  of 
the  goods,  that  makes  the  navigation  improper 
navigation  by  the  shipowner,  or  those  for  whom 
he  is  liable,  within  the  meaning  of  those  words. 
Then  the  only  remaining  question  is  whether  this 
case  is  within  the  proposition.    Here  there  was 


negligence  before  the  navigation — not  the  voyage, 
because  there  might  be  navigation  without  any 
voyage — commenced ;  but  it  was  negligence  of  the 
shipowner  and  of  his  servants  for  whom  he  was 
responsible,  and  it  had  the  effect  of  rendering  it 
impossible,  unless  the  matter  were  remedied,  to 
navigate  the  ship  properly,  after  her  navigati«Ri 
began,  with  regard  to  the  safety  of  the  goods  on 
board  her.  Under  these  circumstances,  I  think- 
that  the  damage  was  caused  by  improper  naviga- 
tion within  the  meaning  of  the  rule,  and  that  the 
judgment  of  the  Divisional  Court  was  right. 

FsY,  L.J. — lam  of  the  same  opinion.  We  have 
to  construe  the  words  "  improper  navigation  of 
the  ship  "  with  reference  to  the  loss  or  damage  of 
the  gooiis  carried  by  her.  The  facts  shortly  are, 
that  a  port-hole  jn  this  ship,  through  which  a 
part  of  the  cargo  had  lieen  brought  on  board;* 
was  closed  before  the  loading  was  completed  by 
means  of  an  iron  door  or  shutter,  but  this  door 
was  by  reason  of  the  negligence  of  the  plaintiffs' 
SBFvants  insu£5ciently  closed,  so  that  in  the 
course  of  the  voyage  water  came  through  and 
injured  the  cargo.  The  question  is  whether  that 
is  improper  navigation.  In  my  judgment  it  is. 
I  do  not  attempt  to  define  all  the  cases  which 
may  come  within  the  words  "  improper  naviga- 
gation,"  but  I  think  those  words  as  used  in  this 
rule  include  the  case  of  something  being  negli- 
gently omitted  to  be  done  which  ought  to  be  done 
before  the  departure  of  the  ship  in  order  to 
enable  her  to  carry  her  cargo  safely  from  port  to 
port,  whereby  it  happens  that  the  cargo  is  not 
safely  and  properly  so  carried.  Now  it  nas  been 
argued  that  the  words  do  not  include  such  a  case, 
for  two  reasons.  First,  it  has  been  said  that  the 
omission  to  do  some  act  must  take  place  during 
the  voyage,  because  navigation  does  not  include 
anything  happening  outside  the  voyage.  But,  in 
my  judgment,  it  is  imi)osBible  reasonably  to 
contend  that  omission  to  do  a  proper  act  before 
the  commencement  of  a  voyage,  which  results  in 
bad  sailing  and  iujuij  to  the  ship  during  the 
course  of  the  voyage,  is  not  improper  navigation. 
Supposing,  for  instance,  that  a  ship's  captain 
omitted  to  take  on  board  a  compass,  so  that  as  a 
consequence  the  ship  lost  her  way  upon  the  ocean 
and  she  and  her  cargo  were  lost.  I  think  it  could 
hardly  be  contended  that  in  such  a  case  there 
was  not  improper  navigation,  even  though  the 
captain  during  the  course  of  the  voyage  may  have 
done  everything  that  a  man  without  a  compass 
could  possibly  do.  Such  a  case  would  be  an 
instance  of  the  omission  of  a  proper  act  before 
the  commencement  of  the  voyage  resulting  in 
damage  daring  the  voyage.  That  was  the  view 
of  the  Court  of  Common  Fleas  in  the  case  of 
(Jood'\.  London  Sieamtkip  Owners'  Association 
(ubi  sup.).  They  considered  the  case  of  bad 
stowajge  before  the  commencement  of  the  voyi^ 
affecting  the  sailing  of  the  ship  during  the 
voyage,  and  they  thought  that  would  be  bad 
navigation.  Next  it  was  urged  that  navigation 
only  refers  to  the  transit  of  the  ship  through  the 
water,  without  regard  to  the  cargo  which  she 
carries.  It  may  be  that  that  contention  may  be 
true  in  some  cases,  but  it  seems  to  me  that  it  is 
impossible  to  apply  it  to  this  case  in  which  we 
are  considering  loss  and  damage  to  goods  caused 
by  improper  navigation.  It  seems  to  me  that 
navigation  in  this  context  relates  to  the  carriage 
of  tlM  e^iods  by  a  ship  throng^  Ifae  water  from 
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the  termintu  a  quo  to  the  iermimu  ad  quern.  And 
here  again  this  conclusion  is  confirmed  by  the 
case  of  Qood  v.  London  Steamship  Ovmen'  Atio- 
eialion  (ubi  aup.),  because  the  negligence  there, 
'which  was  held  to  be  improper  navigation,  was 
not  closing  a  cock  which  let  in  water  to  the  injnrr 
of  the  cargo,  and  it  was  not  shown,  as  far  as  I 
can  see,  that  the  letting  in  of  that  amnnnt  of 
water  would  have  interfered  with  the  transit  of 
the  hall.  I  therefore  think  that  the  arguments 
for  the  defendants  fail.  The  question  may  be 
approached  in  another  way.  What,  is  proper 
navigation  ?  Can  it  be  said  that  proper  naviga- 
tion does  not  include  making  proper  preparations 
for  navigation  P  I  should  hesitate  to  lay  down 
any  such  principle.  At  any  rate,  I  am  clearly  of 
opmion,  that  in  this  case,  having  regard  to  the 
words  which  we  have  to  construe,  that  negligent 
omission  by  the  plaintiffs  has  led  to  improper 
navigation. 

Lopes,  L.J. — It  is  assumed  that  in  this  case 
there  was  no  negligence  after  the  commencenfent 
of  the  voyage,  and  the  case  depends  upon  what 
is  the  true  construction  and  meaning  of  the 
"words  "improper  navigation,"  as  used  in  this 
rule.  In  my  opinion,  improper  navigation  in- 
clndes  the  improper  management  of  a  ship  in 
respect  of  the  cargo  during  the  voyage.  Then  it 
ia  said  that  it  does  not  iaclude  any  negligence 
before  the  commencement  of  the  voyage,  bnt 
that  it  must  be  some  act  done  or  omitted  during 
the  voyage.  I  cannot  adopt  that  view.  I  think 
that  neglij^ence  before  the  commencement  of  the 
Toyage  which  results  in  bad  management  of  the 
ship  with  respect  to  her  cargo  during  the  voyage 
is  improper  navigation  within  this  rule,  although 
the  course  of  the  vessel  is  in  no  way  affected.  It 
was  admitted  during  the  argument  that  sending 
a  ship  to  sea  without  a  compass  would,  although 
the  neglicrence  happened  before  the  commence- 
ment of  the  voyage,  come  within  the  terms  of 
this  rule  and  be  improper  navigation.  I  can  see 
no  distinction  in  principle  between  that  case  and 
this.  I  am  of  opinion  that  the  decision  of  the 
coart  below  was  right,  and  that  the  appeal  must 

be  dismissed.  .         ?  j-      •     j 

Appeal  dimiisied. 

Solicitors  for  both  parties,  Gregory,  Bowcliffea, 
and  Co.,  for  Hill,  Dickinson,  lAglUbound,  and 
Viekinson,  Liverpool. 


Thursday,  June  23. 

(Before  Lord  Eseee,  M.B.,  Lindlex  and  Lopes, 

L.JJ.) 

LiSHMAN  «.  ChSISTIE   AND    Co.    (a) 

Skip  and  shipping — Gharier-party — Bill  oflading 

eainelusive  emdenee  of  quantity  shipped — Estoppel. 

A  charter-party,  by  which  the  defendants  chartered 
the  plaintiff's  skip  to  carry  a  cargo  of  timber 
^rom  Memel,  provided  that  the  ship  should  there 
load  from  the  agents  of  the  affreighters  as  cus- 
iomary  a  full  cargo  of  fir  sleepers,  that  the  cargo 
Should  be  brought  to  and  taken  from  aiongside 
the  ship  at  merchants'  risk  and  expense,  and  that 
the  biU  of  lading  should  be  conclusive  evidence 
against  the  owners  of  the  quantity  of  cargo 
received  as  therein  staied. 

When  the  vessel  arrived  at  Memel  the  captain  had 

ia)  Beportad  bj  A.  A.  Homsi,  Ssq„  Buti(taivMJ«w. 


not  seen  a  copy  of  the  charter-party,  and,  according 
to  a  custom  of  the  port,  he  took  delivery  of  the 
cargo,  for  the  quantities  of  which  the  mate  gave 
receipts,  at  the  tiviber  ponds  some  distance  up  the 
river,  a/nd  according  to  the  same  custom  had  the 
timber  rafted  down  to  the  vessel  at  the  shipowners' 
risk.  Tits  jury  found  that  the  custom  did  not 
apply  to  charter-parties  in  the  form  used  in  this 
case.  Some  of  the  timber  was  lost  in  the  process 
of  rafting. 

When  the  captain  became  aware  of  the  provisions 
of  the  charter-party  and  of  the  loss  of  part  of  the 
cargo,  he  declined  to  sign  bilU  of  lading  which 
stated  the  quantities  of  timber  shipped  to  be  Die 
same  as  mentioned  in  tlie  mate's  receipts,  saying 
to  the  agents  of  the  shippers  thai  a  portion  had 
been  lost  in  the  rafting  and  that  he  liad  pro- 
tested before  a  public  notary  in  respect  of  such 
loss,  but  on  being  told  by  such  age.it  and  by  a 
ehrk  of  the  ship's  brokers  that  he  was  bound  to 
sign,  he  finally  did  so.  The  bill  of  lading  stated 
that  such  quantity  was  shipped  in  good  order,  to 
be  delivered  on  payment  of  freight  and  all  other 
conditions  as  per  charter-party. 

Held,  in  an  action  for  balance  of  chartered  freight 
in  which  the  defendants  counter-claimed  for 
short  delivery,  that  the  plaintiff  was  estopped  by 
the  bill  of  lading  from  denying  tliat  the  fiul 
amount  of  cargo  stated  therein  was  shipped. 

This  was  an  appeal  from  a  judgment  of  Cave,  J. 
The  plaintiff  was  a  shipowner,  and  brought  the 
action  against  the  defendants,  the  charterers  of 
his  vessel,  for  44Z.  18».,  balance  of  freight  due 
under  the  charter-party.  The  defendants  counter- 
claimed  the  same  sum  as  damages  for  short 
delivery  of  cargo. 

It  appeared  that,  by  a  charter-party  made 
between  the  plaintiffs  agents  and  the  defendants, 
the  defendants  chartered  the  plaintiff's  vessel  to 
carry  a  cargo  of  timber  from  Memel  to  Grange- 
mouth. The  charter-party  provided  that  the 
vessel  should  load  from  the  agents  of  the  said 
affreighters  as  customary  a  full  cargo  of  fir 
sleepers,  that  the  cargo  should  be  brought  to  and 
taken  from  alongside  the  ship  at  merchant's  risk 
and  expense,  and  that  the  bills  of  lading  should 
be  conclusive  evidence  against  the  owners  of  the 
quantity  of  cargo  received  as  stated  therein. 
The  vessel  was  to  be  addressed  to  the  freighters* 
agents  at  the  port  of  loading.  Evidence  was 
given  of  a  custom  at  the  port  of  Memel  according 
to  which  the  captains  of  vessels  took  delivery  of 
timber  to  be  shipped  at  timber  ponds  more  than 
a  mile  up  the  river,  the  timber  being  then  rafted 
down  to  the  vessel,  the  expense  of  the  rafting 
being  divided  between  the  ship  and  the  shipper, 
but  the  timber  being  daring  the  process  at  the 
risk  of  the  shipowner.  The  jury  at  the  trial 
found  that  there  was  such  a  custom  at  the  port, 
but  that  it  did  not  apply  to  charber-parties  in  the 
form  adopted  in  this  case.  The  captain  of  tha 
plaintiff's  vessel  had  not  seen  the  coarter-party 
when  he  arrived  at  Memel,  and  he  was  informed 
by  a  clerk  of  the  ship's  brokers  that  he  must  take 
delivery  of  his  cargo  at  the  ponds.  The  captain, 
therefore,  sent  the  mate  up  to  the  timber  ponds, 
and  the  mate,  after  inspecting  the  timber,  gave 
receipts  there  for  a  certain  quantity,  and  the 
timber  was  then  rafted  down  to  the  vessel. 

The  captain  having  afterwards  seen  a  copy  of 
the  charter-party,  went  to  the  office  of  Fowler  and 
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Co.,  the  defendants'  agents  at  Kernel,  who  were 
also  the  agents  for  the  vendors  of  the  cargo,  and 
pointed  out  to  them  that  by  the  terms  of  the 
charter-party  the  cargo  was  to  be  brought  along- 
side the  ship  at  merchant's  risk  and  expense,  but 
he  was  there  told  that  he  must  take  delivery 
according  to  the  custom  of  the  port,  and  nothing 
further  was  then  done  in  the  matter. 

During  the  rafting  to  the  vessel  a  quantity  of 
timber  was  lost,  and  upon  this  commg  to  the 
knowledge  of  the  captain  he  made  a  protest 
before  a  notary  public  in  respect  of  such  loss. 
Subsequently  the  captain  attended  at  the  office  of 
Messrs.  Fowler  and  Co.  in  Memel,  for  the  purpose 
of  signing  bills  of  lading,  and  Messrs.  Fowler  laid 
before  him  bills  of  lading  in  which  the  quantity  of 
timber  shipped  was  stated  to  be  the  same  as  the 
quantitv  for  which  the  mate  had  given  receipts  at 
the  timber  ponds.  The  captain  pointed  out  that 
some  timber  had  been  lost  in  the  rafting,  and 
declined  to  sign.  Mr.  Fowler  insisted  that  he 
should  sign,  and  the  clerk  to  the  ship's  brokers 
also  pressed  him  to  sign,  stating  that  be  had  done 
all  that  was  necessary  by  noting  his  protest  of  the 
loss.  The  captain  thereupon  signed  the  bills  of 
lading  as  presented. 

It  was  proved  that  all  the  timber  actually 
shipped  had  been  delivered. 

Cave,  J.  at  the  trial  gave  judgment  for  the 
defendants  on  the  counter-claim,  holding  that  the 
bill  of  lading  was  by  the  terms  of  the  charter- 
party  conclusive  as  to  the  quantity  of  timber 
shipped. 

The  plaintiff  appealed. 

Gainiford  Bruce,  Q.C.  and  J.  L.  Walton  for  the 
plaintiff. — The  defendants  rely  only  upon  the 
clause  in  the  charter-party  which  provides  that 
the  statement  of  the  quantity  of  timber  shipped 
in  the  bill  of  lading  shall  be  conclusive  against 
the  shipowner.  That  provision  does  not  apply  to 
such  a  case  as  the  present.  It  is  intended  to  apply 
to  a  case  where  the  full  cargo  is  believed  by  the 
captain  to  be  on  board,  and  then  it  is  intended  to 
prevent  all  disputes ;  but  in  this  case  everyone 
connected  with  the  shipment  knew  of  the  real 
facts ;  the  captain  made  a  public  protest  and  gave 
positive  notice  to  the  agents  of  the  charterers  that 
»  quantity  of  the  timber  which  was  to  have  been 
shipped  had  been  lost  in  the  process  of  rafting : 
the  proviso  never  could  have  been  meant  to  have 
«ny  application  to  such  a  case  as  this.  There  can 
be  no  estoppel  as  regards  facts  known  to  both 
parties,  and  in  this  case  the  defendants  are 
i-elying  upon  the  estoppel,  when  it  was  their 
agents  who  pressed  the  captain,  in  spite  of  his 
protests,  to  sign  the  documents  upon  which  the 
estoppel  arises.  Further,  the  bills  of  lading  are 
to  be  conclusive  that  the  goods  mentioned  therein 
were  "  received,"  not  "  shipped."  It  may  be  con- 
clnsive  that  the  mate  received  that  amount  at 
the  ponds,  but  not  that  that  amount  was 
shipped. 

Pyman  v.  Burt,  1  CabaM  A  Ellis,  207. 
Under  the  circumstances  of  this  case,  the  pro- 
viso should   be  very  strictly  construed.     They 
also  cited 

Berkley  v.  Watting,  7  A.  A  E.  29  ; 

Thorman  y.  BuH,  54  L.  T.  Eep.  N.  S.  348 ; 

Grant  v.  Wbrway,  10  C.  B.  665. 

Waddy,Q.C.  a,nd  G.  0.  Scott,  for  the  defendants, 
were  not  called  upon  to  argae. 


Lord  EsHER,  M.B. — ^This  is  an  action  for  a 
balance  of  freight,  and  the  charterers  counter- 
claim in  respect  of  a  short  delivery  of  cargo,  and 
they  rest  their  case  upon  the  charter-party  and 
the  bill  of  lading,  which  incorporates  the  charter- 
party.  Inasmuch  as  a  less  quantity  of  timber 
nas  been  delivered  to  the  charterers  than  is 
mentioned  in  the  bill  of  lading,  there  has  prinui 
facie  been  a  short  delivery  of  cargo.  Now,  the 
shipowner  seeks  to  prove  that  a  smaller  quantity 
than  that  mentionna  in  the  bill  of  lading  was  all 
that  was  really  shipped,  and,  if  he  is  entitled  to  do 
so,  he  has  no  doubt  shown  as  a  fact  that  such  was 
really  the  case.  It  was  shown  that  there  was  a 
custom  at  Memel  according  to  which  timber  to 
be  shipped  is  taken  possession  of  by  the  captain 
at  the  timber  ponds,  and  the  capiain  is  responsible 
for  bringing  it  down  to  the  ship.  Upon  this 
charter-party  I  think  evidence  of  that  custom 
was  inadmissible,  as  it  is  inconsistent  with  the 
clause  which  provides  that  the  cargo  is  to  be 
brought  to  ana  taken  from  alongside  the  ship  at 
merchants'  risk  and  expense ;  however,  the  jury 
ultimately  found  that  tne  costom  did  not  apply^ 
to  charter-parties  in  this  form,  and  so  this  case  is 
to  be  dealt  with  npon  the  footing  that  the  custom 
has  no  application.  That  being  so,  how  does  the 
matter  stand  F  The  captain  signed  a  bill  of 
lading,  which  stated  that  a  certain  quantity  of 
timber  had  been  shipped,  which  must  mean  that 
it  was  delivered  to  the  ship  and  taken  on  board. 
In  ordinary  circumstances  that  statement  would 
only  be  prima  facie  evidence  a;g;ain8t  the  ship- 
owner of  the  amount  actually  shipped  ;  it  would 
not  be  conclusive,  and  the  shipowner  might  prove 
that  a  less  quantity  was  actually  shipped  as  a 
fact.  That  is  to  say,  in  other  words,  that  the 
statement  in  the  bill  of  lading  would  only  be 
prima  facie  evidence,  and  would  not  operate  as 
an  estoppel.  But  it  is  common  knowledge  among 
mercantile  men  engaged  in  the  timber  trade,  that 
disputes  are  constantly  arising  as  to  the  amount 
of  timber  put  on  board.  Sometimes  it  is  floated 
to  the  side  of  the  ship,  sometimes  it  is  bronght  in 
barges.  In  the  one  case  there  is  risk  of  loss  from 
the  rafts ;  in  the  other  case  disputes  arise  about 
the  quantity  put  on  board  the  barges,  and  the 
bill  of  lading  is  often  signed  without  anv  very 
careful  examination  of  quantities,  and  the  con- 
sequence is  that  afterwards  a  dispute  arises,  the 
consignee  complaining  of  short  deliveries,  and 
the  shipowner  saying  he  has  delivered  all  that 
was  delivered  to  him.  I  think  it  is  just  to 
obviate  the  inconvenience  of  these  constant  dis- 
putes, and  to  make  the  bill  of  lading  negotiable 
for  the  quantities  mentioned  therein,  that  such  a 
clause  as  this  charter-party  contains  is  inserted. 
The  proviso  is,  that  a  bill  of  lading  shall  be  con- 
clusive evidence  as  against  the  shipowner  of  the 
quantity  of  cargo  received  as  therein  stated.  The 
bill  of  lading  states  the  cargo  to  have  been 
shipped.  Now,  what  can  be  the  meaning  of  such 
a  proviso  except  to  ^et  rid  of  the  liberty  of  the 
shipowner  to  show  tlwt  a  leas  quantity  of  car^ 
was  actually  put  on  board,  and  to  make  the  bill 
of  lading  operate  against  him  as  an  estoppel  P  It 
is  a  good  business  proviso  for  the  purpose  of 
avoiding  disputes  as  to  quantity  shipped  where 
there  is  no  dishonesty  on  either  side.  Of  course 
it  would  not  take  esect  against  fraud,  because 
fraud  overrides  all  such  provisoes ;  but  in  the 
absence  of  fraud  it  is  meant  to  ,cover  all  b<md 
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fide  mistakes.  In  this  case  it  is  not  pretended 
that  there  Mas  any  want  of  bona  fides,  but  it  is 
urged  that  there  vraa  no  mistake,  because  the 
captain  knew  and  the  shippers'  agents  knew  that 
the  full  qnaotity  of  timber  had  not  been  put  on 
board  the  ship.  There  is  no  ground  here  for 
assuming  that  the  charterers  knew  that  the  full 
quantity  was  not  shipped.  The  facts  seem  to 
point  to  a  blunder  on  the  part  of  the  shippers' 
agents  and  the  ship  broker  s  clerks  in  thinking 
that  the  custom  at  Mnmel  applied  to  such  a 
charter-party  as  this ;  but  a  blunder  ifi  not  a  f  rand, 
and  there  was  nothing  in  the  natnre  of  fraud  here. 
As  to  the  case  of  Pi/man  v.  Burt  (uhi  tup.),  I  can 
only  say  that  I  do  not  agree  with  it  if  it  is  any- 
thing to  the  contrary  of  what  we  are  now  deciding; 
but  I  do  not  know  that  it  is,  because  the  circnm- 
Btauces  of  that  case  seem  to  have  been  very 
different  from  thesai  I  think  that  the  appeal 
must  be  dismissed. 

LiKDLET,  L.J. — The  question  in  this  case  turns 
entirely  on  the  tme  effect  of  a  short  clause  in  the 
charter-party,  by  which  it  is  provided  that  the 
bill  of  lading  shall  be  conclusive  evidence  against 
the  shipowner  of  the  cpantity  of  cargo  received 
as  stated  therein.  The  reasons  for  the  insertion 
of  such  a  clause  are  tolerably  obvious.  Now  the 
/shipowner  wants  to  do  exactly  what  he  has  agreed 
not  to  do,  namely,  to  show  that  the  ship  did  not 
receive  all  the  cargo  that  she  is  stated  in  the  bUl 
of  lading  to  have  received.  I  cannot  see  on  what 
principle  he  can  do  so,  except  upon  proof  of 
trand ;  but  here  there  is  no  suggestion  of  fraud. 
The  shipowner  has  agreed  to  be  bonnd  by  the 
statement  in  the  bill  of  lading,  and  his  only 
answer  is  that  in  this  case  the  facts  show 
plainly  that  a  less  quantity  was  put  on  board. 
He  must  stand  or  fall  by  the  statement  in  the 
bill  of  lading.  The  whole  object  of  the  pro- 
vision in  this  charter-party  was  to  prevent  such 
disputes  as  this.  I  think  the  appeal  must  be 
dismissed. 

LoFES,  L.J. — I  am  of  the  same  opinion.  It 
seems  that  all  the  cargo  mentioned  in  the  mate's 
receipts  and  in  the  bill  of  lading  was  not  shipped, 
some  of  it  having  been  lost  in  the  transit  from 
the  timber  ponds.  A  bill  of  lading  is  generally 
not  conclusive  evidence  of  the  quantity  of  cargo 
shipped  as  against  the  shipowner,  but  it  is  made 
so  in  this  case  by  the  clause  in  the  charter- 
party  on  which  reliance  is  placed  by  the 
defendants.  That  provision  is  a  solemn  agree- 
ment between  the  parties,  and  is  inserted,  in  my 
opinion,  for  the  very  purpose  of  preventing  the 
sort  of  dispute  which  has  arisen  here,  namely,  the 
setting  up  of  the  inaccuracy  of  the  statement  in 

*■  Appeal  dismisied. 

Solicitors  for  plaintiff,  Coote  and  Bull,  for  H.  A. 
Adamstm. 

Solicitors  for  defendants,  William  Wehh. 


July  2  and  12. 

(Before  Lord  Eshzs,  M.B.,  Lindlet  and  Lofbs, 
L.JJ.) 

Cbxars  v.  Huntek  and   asotheh.  (a) 

Promissory   note — Guarantee — Forbearance — Con- 
sideration. 

The  defendant's  father  was  liable  to  repay  to  the 
plaintiff  money  lent,  and  for  the  purpose  of  in- 
ducing the  plaintiff  to  give  time  to  his  father  for 
payment  the  defendant  signed  a  promissory  note 
tcliereby  he  and  his  father  jointly  aud  severaXhf 
promised  to  pay  to  the  plaitUiff  the  amount  of  tie 
debt,  with  interest  half-yearly  at  the  rate  of  5  per 
cent,  per  annum.  The  plaintiff  entered  into  no 
binding  contract  to  forbear  to  sue  the  father,  but 
he  actually  did  forbear  for  several  years. 

Held,  that  the  plaintiff  having  actually  forborne 
from  suing  the  defendant's  father  at  tJie  defem- 
darU's  request,  there  was  a  good  consideration  for 
the  defendant's  signing  the  promissory  note, 
even  though  there  was  no  contract  by  the  plaint^ 
to  forbear  from  suing. 

This  was  an  m>p^1   from  a  judgment  of  the 
Queen's  Bench  Division  (Day  and  Wills,  JJ.). 

The  action  was  tried  by  Smith,  J.  and  a 
jury,  and  was  an  action  brought  upon  a  pro- 
missory note,  sigaed  by  the  defendant  Hunter 
and  his  father  against  the  defendant  Hunter  and 
one  Bumyeat,  the  executor  of  the  father  (since 
deceased).  The  defendant  Bumyeat  did  not  pat 
in  any  defence  to  the  action,  but  the  defendant 
Hunter  pleaded  that  there  was  no  consideraticn 
for  his  signature  to  the  note. 

The  plaintiff  had  lent  a  sum  of  2002.  to  the 
defendant  Hunter's  father,  who  had  promised 
that  his  son  should  become  sarety  for  the  debt 
when  he  came  of  age.  In  1887,  when  the  son  was 
of  age,  the  plaintiff,  in  the  presence  of  the  defen- 
dant Hunter  and  his  father,  drew  up  the  pro- 
missory note  now  sued  upon,  which  was  tnen 
signed  by  them.  By  such  note  the  defendant 
Hunter  and  his  father  jointly  and  severally  pro- 
mised to  pay  to  the  plaintiff  or  his  order  "the 
sum  of  2001.,  being  money  lent,  with  interest  on 
the  same  from  Martinmas  last  past  half-yearly  at 
the  rate  of  5  per  cent,  per  annum."  There  was 
no  evidence  of  any  conversation  between  the 
parties  upon  the  signing  of  the  note. 

It  appeared  that  interest  had  been  paid  npcn 
the  note  several  times  in  the  presence  of  the 
defendant  Hunter,  and  that  receipts  for  payment 
of  interest  had  been  made  out  to  the  defendant 
Hunter  and  his  father  jointly.  The  principal 
sum  not  having  been  paid,  the  plaintiff  now 
brought  the  action  against  the  defendant  Hunter 
and  his  father's  executor. 

Smith,  J.  told  the  jury  at  the  trial,  that  if 
the  note  was  signed  by  the  defendant  Hunter  in 
order  that  the  plaintiff  might  give  time  to  his 
father,  and  the  plaintiff  had  given  such  time, 
then  there  would  be  a  good  consideration  for  the 
defendant  Hunter's  signature  to  the  note.  The 
jury  fonnd  for  the  plaintiff. 

Upon  appeal  to  the  Divisional  Court,  Day  and 
Wills,  JJ.  set  aside  the  verdict  and  entered 
judgment  for  the  defendant  Hunter,  being  of 
opin'on  that,  as  against  him,  there  was  no  evi- 
dence of  consideration. 

The  plaintiff  appealed. 


(a)  Beported  by  A.  A.  HomsB,  Xia.,  Bwiista 
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French,  Q.O.  and  ITafftntonforthe  appellant. — 
There  was  evidence  of  conRideration  against  the 
defendant  Hunter.  It  is  plain  that  the  contract 
was  that  tho  defendant  Hunter  would  become 
liable  for  the  principal  sum  and  interest  if  the 
plaintiff  would  forbear  to  sue  his  father.  The 
plaintiff  has  so  forborne  since  1877,  and  interest 
nas  been  paid  in  the  meantime,  and  the  defendant 
Hunter  Ims  at  least  been  aware  of  the  payment 
of  interest,  even  if  he  has  not  himself  paid  it. 
Actual  forbearance  to  sue  at  the  request  of  the 
defendant  Hunter  is  a  good  consideration  for  the 
signing  of  the  note  by  him,  even  thongh  there 
was  no  promise  by  the  plaintiff  that  he  would 
forbear : 

mdertham  v.  King,  2  H.  &  N.  399,  517; 

lft(«« T.  Sev) Zealand  AlfordBilaU  Company,  ML.  T. 
Kep.  N.  S.  682  i  32  Ch.  I)iv.  266. 
The  request  to  forbear  need  not  be  express.  The 
only  possible  explanation  of  the  reason  for  the 
defendant  Hunter  signing  the  note  is,  that  the 
plaintiff  might  forbear  to  sue  his  father,  and  it  is 
«afficient  if  the  request  arises  out  of  the  circum- 
stances by  necessary  implication.  They  also 
cited 

CurritT.MUa,  35 L.  T. Bep.  N.  S.  414:  L.  Bep.  10 Ex. 
153; 

Stott  T.  Fairlamb,  49  L.  T.  Eep.  N.  S.  525 ;  52  L.  J., 
420,  Q.  B. 

Gidly,  Q.C.  and  Hennj  for  the  defendant 
Hunter. — ^I'here  was  no  evidence  of  consideration 
Afl  against  the  defendant  Hunter.  The  debt  of 
his  father  was  a  pre-existing  debt,  for  the 
j^arantee  of  which  by  the  soti  there  could  be  no 
consideration  in  the  absence  of  any  promise  to 
forbear.  There  was  no  promise  to  forbear,  be- 
«ause  the  only  transaction  iras  the  signing  of  the 
promissory  note,  upon  which  instrument  the 
nther  was  liable  as  soon  as  it  was  signed.  Sup- 
posing that  the  plaintiff  bad  sued  at  once,  it  is 
clear  that  the  son's  defence  would  have  been 
complete.  What  time  then  is  sufficient  to  make 
consideration  arise  P  To  hold  that  in  this  rase 
there  is  consideration  is  to  make  consideration  or 
no  consideration,  which  has  always  been  a  simple 
legal  question,  depend  upon  a  question  of  degree. 
There  was  no  evidence  of  any  express  request  by 
the  defendant  Hunter  that  the  plaintiff  would 
forbear  to  sue  his  father  for  the  same  reason, 
viz.,  that  the  only  transaction  was  the  signing  of 
the  promissory  note :  and  all  that  the  evidence 
legally  shotrs  is,  that  the  son's  signature  was 
taken  as  collateral  security  for  his  father's  debt, 
which,  it  must  be  borne  in  mind,  was  a  pre- 
existing debt.  Although  Ourrie  v.  MUa  (tibiBup.) 
is  an  authority  that  there  was  a  good  considera- 
tion for  the  making  of  the  note  by  the  father  in 
«uch  a  case,  it  is  no  authority  that  there  is  a  good 
consideration  for  the  signature  of  a  surety. 

French,  Q.C.  in  reply. 

Lord  EsHEB,  M.B.— In  this  case  the  father  of 
the  defendant  Hunter  borrowed  money  of  the 
plaintiff,  and  was,  at  the  time  of  which  I  am 
«peaking,  liable  to  repay  it.  The  plaintiff, 
taking  with  him  a  promissory  note  stamp,  went 
to  the  father's  house  and  there  found  the  father 
and  his  son,  the  defendant  Hunter,  who  at  that 
time  was  under  no  sort  of  obligation  to  the  plain- 
tiff. A  promissory  note  was  then  drawn  up  and 
signed  by  the  father  and  the  son.  It  is  true  that 
the  note  does  not  on  the  face  of  it  provide  for 
any  delay  in  the  payment  of  the   amount  due 


from  the  father,  because  his  liability  on  it  arose 
immediately  after  it  was  signed  if  the  plaintiff 
had  chosen  to  sue  upon  it,  but  it  does  indicate 
that  the  parties  contemplated  that  it  might  not 
be  sued  upon  for  some  time,  even  though  there 
was  no  binding  agreement  to  forbear,  because 
provision  is  made  for  the  payment  of  interest 
nalf-yearly_  by  the  father  jointly  with  the  son. 
Further,  it  may  be  true  that  there  was  no 
evidence  of  any  express  request  by  the  son  that 
the  plaintiff  should  forbear  tojsue  the  father ;  but 
what  was  the  substance  of  the  transaction  in  the 
minds  of  the  parties  P  Is  it  not  plain  that  the 
understanding  was  that  the  plaintiff  should  for- 
bear to  sue  the  father,  and  that,  if  so,  the  defen- 
dant his  son  would  become  liable  upon  the  note  P 
I  think  it  is  certiin  law  that  the  mere  fact  of 
forbearance  would  not  be  a  consideration  for  a 
person  becoming  surety  for  a  debt ;  but,  on  the 
other  band,  it  is  quite  clear  that  a  binding 
promise  to  forbear  would  be  a  good  consideration 
for  a  guarantee.  The  question  in  this  case  is, 
whether,  if  a  guarantor  requests  a  creditor  to  for- 
bear from  suing,  and  the  creditor  upon  such 
request  does  so  forbear,  although  he  does  not  at 
the  dme  bind  himself  to  forbear  by  any  promise, 
there  is  then  a  good  consideration  for  the 
guarantee.  It  seems  to  me  that  it  was  laid  down 
in  Olderaluiwy.King  (uhi  sup.)  that  there  would  be 
a  good  consideration  in  such  a  case,  and  that  no 
case  has  been  referred  to  which  is  anything  to 
the  contrary.  In  that  case  .Erie,  J.  said: 
"  Looking  at  the  whole  letter  and  the  circum- 
stances under  which  it  was  written,  and  consider- 
ing the  importance  of  further  advances,  I  come 
to  the  conclusion  that  the  consideration  contem- 
plated was,  that  further  advances  should  be  made 
and  time  given  by  the  creditor  before  he  would 
press  for  payment  of  the  existing  debt.  Though 
the  contract  did  not  bind  the  creditor  to  make 
further  advances  or  to  give  time,  unless  he  chose 
to  do  80,  it  is  clear  that,  if  he  did  make  the  advances 
and  did  give  time,  that  which  was  contingent  at 
the  time  when  the  instrument  was  written  became 
an  absolute  and  binding  contract."  I  think  it 
clearly  follows  from  that  passage  that,  if  at  the  re- 
quest of  the  guarantor  the  creditor  does  in  fact  for- 
bear, there  is  a  good  consideration  for  the  guarantee. 
It  was  urged  that  the  request  must  be  express ; 
but  it  seems  to  mo  that  whether  or  not  the 
request  was  express  is  to  be  inferred  from  tho 
circumstances  as  a  matter  of  evidence.  If  a 
reouest  is  to  be  implied  from  the  circumstances, 
it  IS  the  same  as  though  there  was  an  express 
request.  Therefore  the  question  is,  whether  there 
was  sufficient  evidence  to  entitle  the  jury  to  infer 
that  the  understanding  was  that,  if  the  plaintiff 
would  give  time  to  the  father,  the  defendant  his 
son  would  become  responsible.  Not  only  do  I 
think  that  there  was  evidence  of  such  an  under- 
standing to  go  to  the  jury,  but  I  entirely  agree 
with  the  inference  which  they  drew,  for  I  cannot 
see  any  other  reasonable  explanation  of  the 
transaction  unless  the  understanding  was  as  I 
have  said.  I  think  therefore  that  the  verdict 
and  judgment  at  the  trial  were  right,  and  that 
the  decision  of  the  Divisional  Court  must  be 
reversed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  We 
have  to  consider  whether  there  was  any  evidence 
of  a  good  consideration  fcr  the  signature  of  thd 
promissory  note  by  the  defendan|;  .punter.    ii*ift 
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when  T  look  at  the  docament  and  at  the  circnm- 
stances  of  the  case,  I  cannot  invent  any  rational 
theorj  to  account  for  the  defendant  signing  the 
note  anleSB  for  the  purpose  of  benefiting  his 
father  by  procuring  him  time  to  pay  his  debt. 
It  may  be  that  the  defendant  never  said  that  he 
iroald  be  liable  if  the  plaintiff  would  give  his 
father  time ;  but  hia  conanct  is  quite  inexplicable, 
except  upon  the  theory  that  snch  was  the  under- 
standing between  the  parties.  I  cannot  think 
that  there  was  no  evidence  for  the  jury  of  for- 
bearance by  the  plaintiff  at  the  request  of  the 
defendant  Hunter;  on  the  contrary,  the  evidence 
to  that  effect  seems  to  me  to  be  overwhelming. 
Then  comes  the  question  whether  that  constitutes 
sufficient  consideration.  It  seems  to  me  that  it 
is  not  essential  that  the  plaintiff  should  have 
agreed  to  forbear,  and  I  think  that  that  pro- 
position is  established  by  the  cases  of  Olderthaw 
V.  King  (ubi  sup.)  and  Mile»  v.  Neiv  Zealand 
Alford  EataU  Company  (uhi  *><£•)•  &nd  is  borne 
out  by  the  later  cases :  it  is  sufficient  if  he  does, 
as  a  fact,  forbear  at  the  request  of  the  defendant. 
It  is  argued  that,  in  thus  deciding,  we  are  con- 
troverting the  decision  in  CrofU  v.  Beale  (11  C.  B. 
172),  but  I  think  not.  In  that  case  the  jury 
found,  in  substance,  that  there  was  no  request 
and  no  consideration,  while  in  this  case  the 
finding  was  the  other  way.  I  think  that  the 
appeal  must  be  allowed. 

LoF£8,  L.J. — The  question  is,  whether  there  was 
evidence  of  a  consideration  for  the  signing  of 
this  note  by  the  defendant  Hunter.  The  law  is, 
that  a  promise  to  forbear  upon  a  request  to  do  so 
is  a  good  consideration,  nnd  also  that  actual 
forbearance,  upon  a  request  express  or  implied,  is 
a  g^d  consideration.  It  is  not  disputed  that 
there  was  actual  forbearance  in  this  case,  but 
was  it  at  the  request  of  the  defendant  P  There  is 
no  evidence  of  any  express  request,  but  I  think  it 
is  clear  that  there  was  evidence  of  an  implied 
i'equest,  and  that  the  jury  were  justified  in  finding 
that  there  was  such  a  request.  For  these  reasons 
I  think  that  the  judgment  of  the  court  below 
should  be  reversed.  Appeal  allowed. 

Solicitors  for  the  plaintiff,  Speechly,  Mumford, 
and  Landon  for  Atkinson  and  Bennett. 

Solicitors  for  the  defendant.  Solder  and 
Eoherts,  for  E.  Atter. 


HIGH    COURT   OF   JUSTICE. 

CHANCEET  DXVISION. 

Thurtday,  May  19. 

(Before  Ohittt,  J.) 

Baxensau  v.  Db  Yaluer.  (a) 

EvideTiee — Will — Attesting  witneseee— Proof  of 

handurriiing. 
On  proof  satisfactory  to  the  court  of  the  handwriting 
of  the  two  attesting  witnesses  to  a  will  containing 
a  due  attestation  clause  and  executed  in  France 
by  a  testatrix  domiciled  in  tluit  country;  and 
ii/pon  evidence  that  diligent  search  had  been  made, 
but  without  success,  for  the  two  attesting  vrit- 
nesses,  it  was  held  that  sufficient  proof  had  been 
given  that  the  requisite  formalities  attending  the 
due  execution  of  the  will  had  been  complied  vnth. 
(a)  BeporMl  by  Q.  WlLBT  KiHa,  £«i.,B»rtister-»t-l4iv. 


Bi  the  settlement  made  in  1847  on  the  marriage 
of  the  Yiscount  de  Valmer,  a  French  subject 
living  and  domiciled  in  France,  and  Mrs.  Miller 
(whose  maiden  name  was  Wyndham),  certain  per- 
sonal property  was  vested  in  trustees  upon  trust 
for  snch  persons,  for  such  intents  and  purposes, 
and  in  snch  manner  as  the  intended  wife, 
notwithstanding  coverture,  by  deed  or  by  her  last 
will  and  testament  in  writing  or  any  writing 
purporting  to  be  her  will,  or  any  codicil  or  codi- 
cils thereto  respectively  to  be  by  her  respectively 
executed  in  manner  required  by  the  Act  for  the 
amendment  of  the  laws  with  respect  to  wills, 
should  from  time  to  time  direct  or  appoint,  and 
in  default  of  appointment  upon  other  trusts. 

The  Viscountess  de  Valmer  died  in  1870  in  the 
lifetime  of  her  husband,  having  made  two  wills, 
both  dated  May  18,  1869,  one  in  French,  which 
was  not  executed  in  conformity  with  the  pro- 
visions of  the  Wills  Act,  and  the  other  in  Engush, 
which  was  executFtd  in  conformity  therewith. 

The  English  will,  which  was  made  in  Paris, 
after  the  usual  claase  revoking  former  wills  and 
disposing  of  the  property  comprised  in  the  settle- 
ment, was  signed  by  the  testatrix  in  the  name  of 
"F.  de  Valmer,  nee  Wyndham,"  and  was  duly 
attested  by  two  witnesses  as  follows : 

Signed  by  the  said  Frances  de  Valmer,  n4e  Wyndham, 
and  by  her  declared  to  be  her  last  will  and  testament  in 
the  presence  of  ns  present  at  the  same  time,  who  in  her 

gmsence  and  in  the  presenoe  of  each  other  at  her  reqnest 
are  hereunto  snbsoribed  onr  names  as  witnesses. 
(Signed)  Cha.  Stswabt,  4,  Avenue  de  rimpvntrioe, 
Paris.  BiCHD.  Elbi,  10,  Bae  Daphot,  Paris,  barriatar- 
at-law. 

Administration  with  the  will  annexed  had 
been  granted  of  the  English  will  limited  to  the 
personal  estate  which  the  testatrix  had  power  to 
appoint  under  the  settlement,  and  the  qaestion 
arose  whether,  in  the  absence  of  the  attesting 
witnesses,  the  will  operated  as  a  valid  exercise  m 
the  power  contained  in  the  settlement.  The 
names  of  Charles  Stewart  and  Kichard  Else 
appeared  in  the  Law  List  for  1869  among  the 
barristers: 

Else,  B.,  10,  me  Daphot,  Paris,  G.,  11  June  1839. 

Stewart,  C,  Sp.  pi.  U.  26  Jan.  1838. 

Their  names  also  appeared  in  the  Law  List  for 
1887,  but  without  any  addresses.  In  answer  to 
inquiries  at  the  stewards'  offices  at  Gray's-inn 
and  the  Middle  Temple  it  was  stated  that  it  was 
not  known  whether  tney  were  living  or  dead,  and 
that  the  continuance  of  the  names  in  the  Law 
List  only  indicated  that  no  authentic  information 
of  their  death  had  been  received.  Inquiries  were 
also  made  in  Paris  at  No.  4,  Avenue  de  I'lmpera- 
trice,  and  at  No.  10,  Bue  Daphot  and  elsewhere,  as 
to  the  attesting  witnesses,  with  the  result  that  no 
information  could  be  obtained  of  where  they  were 
residing,  or  whether  they  were  living  or  dead. 
They  were  no  longer  living  at  the  residences 
mentioned  in  the  attestation  clause  in  the  will, 
and  so  far  as  could  be  ascertained,  the  general 
belief  in  Paris  was  that  they  were  both  dead. 
Similar  inquiries  were  made  in  England  and 
elsewhere,  but  without  success.  There  was  also 
evidence  identifying  the  handwriting  of  Richard 
Else  and  Charles  Stewart  in  the  books  of  Gray's- 
inn  and  the  Middle  Temple  with  that  of  the 
attesting  witnesses  to  the  wUl. 

A.  P.  Whately  for  the  plaintiff.— The  question 
to  be  decided  is,  whether,  the,  lady  having  a 
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foreign  domicil,  the  power  of  appointment  has 
been  properly  executed.    He  referred  to 

Cunliffe  t.  Sefton,  2  East,  183 ; 

Hitch  T.  Trails,  10  Bear.  SI; 

Andrewt  r.  Motley,  12  C.  B.  N.  S.  124 ; 

Wright  v.  Saitmiarmu,  SO  L.  T.  Bep.  N.  S.  769 ;  9 
P.  Div.  149. 

Jaton  Smith,  G.  W.  Laicrance,  and  E.  C.  Mae- 
naghten  appeared  for  other  parties. 

Chittt,  J.  held  that  the  will  had  been  well 
proved,  and  made  a  declaration  to  that  effect. 

Solicitors;  Ingram,  Harriton,  and  Ingram; 
B.  S.  Taylor,  Son,  and  Hun^iert. 


Aug.  4,  5,  and  12. 

(Before  Kbkbwicu,  J.) 

The  Gaslight  and  Coke  Cohpakt  v.  The  South 

METBOfOUTAD  Ga8  Compamy.  (a) 
Injunction — Oas   company — Supplying  "gat  for 
sale" — Assigned  distriA — Consumption  beyond 
district— Metropolis  Oas  Act  1860,  «.  6. 
The  plaintiff  and  defendant  companies  had  districts 
assigned  to  them  under  the  Metropolis  Oas  Act 
1860,  vnthin  which  they  were  to  supply  gas ;  cmd 
by  sect.  6  t(  was  provided  that  no  other  company 
or  person  other  than  the  company  to  whom  such 
limits  were  assigned  should  supply  gas  for  sale 
within  the  said  limits.     The  defendant  company 
placed  meters  vnthin   their    own    district,    but 
supplied  gas  for  consumption  within  the  district 
of  the  plaintiff  company.     Upon  an  application 
by  the  latter  company  for  an  injunction  : 
Held  (following  Imperial  Gaulight  and  Coke  Com- 
pany V.  West  London  Junction  Gas  Company 
and  Great  Western  Railway  Company,  W.  N. 
1868,  p.  1),  that  the  supply  of  gas  by  the  defendant 
company  was  not  prohi^ted  by  the  6ih  section  of 
the  Act,  inasmuch  as  it  was  supplied  for  sale  at 
the  meter,  where  the  risk  of  the  company  ended, 
and  the  risk  of  the  consumer  began. 
Br  the  inierpretation    clause  of  the  Metropolis 
G»8  Act  1860  (23  &  24  Vict.  c.  125),  which  was  an 
Act  passed  for  the  better  regulating  of  the  supply 
of  gas  to  the  metropolis,  the  word  "  consumer  " 
meant  aperson  receiving  or  entitled  in  accordance 
with  the  Act  to  receive  a  sapply  of  gas  from  any 
gas  company,  and  the  word  "district"  was  in- 
terpreted to  mean  "  the  district  within  which  the 
gas  company  were  from  time  to  time  authorised 
to    sapply    gas."     The    material    parts    of  .the 
6th  section  of  the  Act  were  as  follows : 

The  limita  of  each  of  the  said  companies  shall  be  the 
teapeotiTB  districts  sapplied  with  ^aa  oy  such  companies 
as  the  same  are  defined  upon  f  onr  daplioate  maps  signed 
hj  the  Bight  Honourable  Thomas  Henry  Hutton 
SotheroD  Estoourt,  and  which  maps  have  been  severally 
deposited  with  the  respective  clerks  of  the  peace  for  the 
ooontiesofMiddleseXiLondon,  Surrey,  and  Kent.  .  .  . 
And  no  other  company  or  person  than  the  oompanv  to 
whom  such  limits  are  for  the  time  being  assigned,  or 
shall  hereafter  be  assigned,  shall  supply  gas  for  sale 
within  the  said  limits,  mUess  authorised  by  Parliament 
so  to  do. 

By  the  14th  section  of  the  Act  it  was  provided 
that. 

Every  gas  company  from  time  to  time  snpplsring  gas 
witilin  any  district  shall,  as  to  any  premises  or  street 
within  such  district  not  already  supplied  with  gas,  and 
whioh  shall  lie  within  fifty  yards  of  any  existing  mains, 

(a)  Beported  by  Q.  Kacah,  Bmi.,  Barrliter-at-Law. 


at  their  own  expense,  on  being  required  by  the  owner  or 
occupier  of  any  j>remiBe8  within  the  district,  or  in  part 
withm  the  disbnct,  who  shall  contract  for  not  less  than 
two  years  to  pay  gas  rates  in  respect  of  such  supply 
.  .  .  provide  and  lay  all  proper  and  sufficient  com- 
munioation,  service  and  other  pipes  up  to  the  premises 
of  such  owner  and  occupier  .  .  .  and  shall  famish 
him,  at  the  rate  prescribed  b^  this  Act,  with  a  supply  of 
gas  for  the  purpose  of  being  used  in  or  upon  the 
premises  .  .  .  and,  if  so  required  by  the  owner  or 
oooupier,  furnish  him  with  one  or  more  meters  for  ascer- 
taining the  quantity  of  gas  consumed ;  provided  that 
the  gas  company  shall  not  be  bound  to  supply  more  than 
one  meter  for  each  consumer  occupying  a  separate 
dwelling. 

Sect.  54  saved  the  rights  of  the  MetrofMlitan 
Board  of  Works  and  others  to  suppljr  gas  for 
their  own  use,  and  not  as  a  trade  or  business. 

By  divers  uchemes  framed  under  the  City  of 
London  Gas  Act  1868,  the  plaintiff  company  wwo 
amalgamated  with  other  companies  whose  dis- 
tricts included  portions  of  the  metropolis,  and  by  a 
scheme  confirmed  on  the  22nd  May  1883  the  plain- 
tiff company  and  the  London  Gaslight  Company 
were  amalgamated  under  the  title  of  and  now 
constituted  the  plaintiff  company.  The  district 
of  the  plaintiff  company  was  co-extensive  with 
those  of  the  amalgamated  companies,  and  the 
plaintiff  company  was  subject  to  the  provisions 
of  the  Metropolis  Gas  Act  1860  and  other  Acts 
amending  and  incorporated  with  that  Act. 

The  defendant  company  was  similarly  amalga- 
mated ffith  the  Fhcenix  Gaslight  and  Coke 
Company,  and  was  subject  to  the  provisions  of 
the  same  Acts. 

The  London  and  South- Western  Railway  Com- 
pany had  extensive  locomotive  and  other  works, 
as  also  a  goods  shed  and  other  premises  situated 
at  Nine  Elms,  Lambeth,  partly  within  the  district 
assigned  to  the  plaintiff  company  and  partly 
within  the  district  assigned  to  the  defendant 
company,  and  till  recently  hod  been  supplied 
with  gas  by  the  plaintiff  company.  In  con- 
sequence of  the  defendant  company  giving  a 
discount  of  5  per  cent,  for  prompt  payment,  the 
London  and  Soath- Western  Railway  Company 
ceased  to  take  gas  from  the  plaintiff  company, 
and  were  supplied  by  the  defendant  company. 
The  meters  for  such  supply  were  placed  by  the 
defendants  within  their  own  district,  but  pipes 
were  laid  by  them  within  the  plaintiffs'  district 
where  the  gss  was  actually  consumed. 

The  plaintiffs  claimed  a  declaration  that  the 
defendtuits  were  not  entitled  to  supply  co  any 
person  or  corporation  (other  than  the  plaintiff 
company)  gas  for  consumption  within  the  district 
for  the  time  being  assigned  to  the  plaintiff  com- 
pany within  the  meaning  of  the  Metropolis  Gas 
Act  1860;  they  also  claimed  an  injunction  and 
damages.  The  defendants  denied  that  they  were 
supplying  gas  in  contravention  of  the  Metropolis 
Gas  Act  1860. 

Sir  Henry  James,  Q.C.,  Sir  Charles  BusseiU, 
Q.C.,  Sir  Horace  Davey,  Q.C.,  B.  8.  Wright,  W. 
0.  Danekwerts,  and  Haldane,  for  the  plaintiff 
company. — It  is  a  case  of  the  construction  of  the 
Metropolis  Gas  Act  1860.  which  was  passed  for  the 
benefit  of  the  public,  and  turns  npou  the  meaning 
of  the  concluding  words  in  clause  6.  We  contend 
that  the  defendant  company  nre  prohibited  by 
that  section  from  invadin§[  our  territory  and 
delivering  gas  for  consumption  within  onr  terri- 
tory. Where  the  gas  is  actually  supplied  for 
consumption  is  the  test,  and  not  where  it  leaves 
^gitized  by  Google 
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the  meter.  They  also  referred  to  sectionf"  of  the 
Gas  Works  Clauses  Act  1847,  and  of  the  Gas 
Works  Clauses  Act  1871. 

Sir  B.  Wehtter,  Q.C.  (A.-G.),  Michael,  Q.C,  and 
Prior  for  the  defendant  company. — We  submit 
that  the  point  where  the  gas  is  supplied  for 
sale  is  the  meter.  The  owner  or  occupier  can 
demand  to  be  supplied  with  gas  at  the  meter, 
and  can  do  what  he  likes  with  the  gas  after- 
wards. The  case  upon  this  point  is  really 
governed  by  the  case  of  The  Imperinl  Gatlight 
and  Coke  Company  v.  West  London  Junction  Gas 
Company  and  Great  Weste}ii  Itaihcay  Company 
(W.  N.  1868,  p.  1 ;  Journal  of  Gas  Lighting,  Water 
Supply,  and  Sanitary  Improvement  1868,  toI. 
17,  p.  17),  where  it  was  held  that  the  sale  and 
delivery  of  the  gas  took  place  at  the  meter. 

Sir  Henry  James,  Q.C.  in  reply. — The  case 
relied  upon  by  the  other  side  is  distinguishable, 
since  the  West  London  Company  in  that  case  was 
not  a  districted  company  under  the  Act  of  1860. 
The  case  also  differs  in  many  other  respects.  He 
referred  to 

The  Stockport  District  Watervmrks  Company  r.  The 
Mayor  of  Uaneheiter  and  others,^  3ja.  N.S.  266. 

Michael,  Q.C,  in  reply  upon  that  case,  re- 
ferred to 

Pudsey  CoalOasConmanyy.  Corporaiiono}  Bradford, 
28  L.  T.  Eep.  N.  S.  11 ;  L.  Eep.  15,  Bq.  167. 

Eeiubwich,  J. — If,  in  expressing  my  opinion 
upon  the  points  argued  before  me  in  this  case, 
and  which  I  now  propose  to  decide,  I  omit  to 
notice  any  particular  section  of  any  Act  of  Par- 
liament 10  which  my  attention  was  called,  or  the 
language  of  any  section,  I  must  not  be  con- 
sidered as  having  omitted  to  study  it.  Every 
passage  bearing  on  the  disputed  points  was 
intended  to  be,  and  I  believe  has  been,  carefully 
studied,  but  it  is  unnecessary  to  refer  to  more 
than  a  few.  Speaking  generally,  the  points  in 
dispute  depend  on  the  proper  constrcction  of  the 
Metropolis  Gas  Act  18<-0,  and  the  general 
Acts  of  1847  and  1871 ;  and  more  particularly  on 
the  proper  construction  of  sect.  6  of  the  Act  of 
1860.  That  section  in  some  respects  stands  and 
must  be  considered  alone ;  but  of  course,  in  en- 
deavouring to  arrive  at  its  proper  constrnction, 
one  has  to  bear  in  mind  the  rest  of  the  Act  of 
which  it  forms  part,  and  the  incorporated  Acts ; 
as  also  the  documents  admitted  and  proved,  and 
the  oral  evidence,  so  as  to  test  and  understand 
the  language  of  the  Act  by  the  light  of  the  cir- 
cumsraaces  existing  when  it  became  law,  and  to 
apply  it  to  the  circumstances  of  the  present  day. 
There  is  no  issue  of  fact  between  the  parties,  and 
really  there  is  no  conflict  of  evidence.  What 
facts  were  not  admitted  were  proved  in  such  a 
manner  as  to  take  them  out  of  the  region  of  dis- 
pute. Both  parties  know  that  there  is  a  question 
of  right  between  them,  and  there  has  been  no 
attempt  on  either  side  to  shirk  or  obscure  it.  The 
discount  allowed  by  the  defendants  to  the  London 
and  South-Western  Railway  Company  was  indeed 
mentioned  as  if  constituting  an  unworthy  method 
of  securing  the  railway  company's  custom,  but 
no  point  was  made  of  this  in  argument,  and,  in 
truth,  nothing  depends  on  it.  I  am  not  called 
upon  to  decide  whether  there  is  or  is  not  any  ob- 
jection to  a  gas  company  allowing  discount  to  a 
large  and  prompt-paying  customer ;  and  whether 
permissible    or  not,  it  cannot  affect  the  main 


question  here.  The  admitted  and  important  facts 
are  these :  Of  the  buildings  not  constituting  the 
Waterloo  station  of  the  London  and  South- 
western Railway  Company,  but  erected  in  con- 
nection with  it,  or  rather  in  connection  with  the 
business  carried  on  there,  some  are  within  the 
plaintiffs'  district  as  defined  by  the  Act  of  1860, 
and  some  within  the  district  of  the  defendants ; 
and  until  last  year,  when  the  dispute  between  the 
parties  arose,  the  plaintiffs  supplied  with  gas  the 
buildings  within  their  district  and  no  other,  and 
the  defendants  supplied  the  buildings  within 
their  own  district  and  no  others.  I  do  not  forget 
that  some  transgression  of  the  line  was  suggested, 
but  that  may  be  left  out  of  sight.  The  defendants 
now  supply  many  of  the  buildings  situated  within 
the  plaintiffs'  district,  and  for  this  purpose  they 
have  placed  additional  meters  at  points  within 
their  own  districts,  but  have  laid  down  mains  and 
pipes  within  the  plaintiffs'  district,  so  as  un- 
doubtedly to  trespass  on  the  latter,  if  laying  down 
these  mains  and  pipes  be  a  trespass  within  the 
meaning  of  the  Act.  By  laying  down  these 
mains  and  pipes  the  defendants  must,  of  course, 
have  acquired  the  knowledge  that  an  additional 
supply  of  gas  was  wanted  and  intended  for 
property  outside  their  district ;  and,  in  truth, 
this  was  known  to  them  before  by  means 
of  the  application  made  to  them  by  the 
railway  company.  The  question  which  I  have 
to  consider  and  decide  is,  whether  the  defendants 
are  entitled  to  supply  gas  to  the  railway  com- 
pany for  these  purjxjses  and  under  these  circum- 
stances. The  defendants  say  that,  by  force  of  their 
statutory  obligations,  they  are  bound  "to  supply 
the  railway  company  with  gas  if  demanded,  and 
that  the  demand  has  been  made.  This,  to  my 
mind,  is  only  another  form  of  stating  the  same 
question.  If  the  obligation  is  such  as  they  say  it 
is,  the  supply  is  not  prohibited.  If,  on  the  other 
hand,  as  tne  plaintiffs  contend,  they  are  prohibited 
from  supplying  gas  to  the  railway  company, 
there  can  be  no  obligation.  It  comes,  therefore, 
to  this :  Are  they  prohibited,  or  does  the  6th 
section  of  the  Act  of  1860,  properly  con- 
strued with  reference  to  the  Act  and  to  the  other 
Acts  mentioned,  contain  any  such  prohibition? 
As  regards  the  construction  of  the  Act  of  1860, 
including,  of  course,  the  6th  section,  I  am  told 
that  it  is  not  a  mere  statutory  contract  between 
the  two  companies,  but  a  general  Act  p>assed  for 
the  benefit  of  the  public,  and  that  its  provisions 
must  be  construed  with  reference  to  that  con- 
sideration. The  proposition  need  not  and  cannot 
be  controverted,  but  I  am  not  satisfied  that  it 
renders  the  construction  different  from  what  it 
otherwise  would  be.  All  Acts  of  Parliament  are 
presumably  for  the  benefit  of  the  public ;  and 
those  conferring  powers  on  railway  and  otho: 
companies,  or  containing  restrictions  on  the  .use 
of  powers,  are  always  expressly  stated  so  to  be. 
There  is  no  occasion  for  me  to  pursue  this 
question  further,  or  to  dwell  on  the  rights  of  the 
Attorney-General  as  the  representative  of  the 
Crown,  whether  given  expressly  or  falling  within 
his  general  jurisdiction.  I  am  not  the  guardian 
of  the  public  in  this  case  more  than  in  any  other 
where  there  is  a  contest  between  two  companies, 
and  I  must  consider  and  decide  it  according  to 
the  respective  rights  of  the  plaintiffs  and  de- 
fendants, even  if  the  conclusion  at  which  I  arrive 
happens  to  be  detrimental  to  tl^  public,  thai,  is, 
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the  consamers  of  gas  within  the  two  districts 
affected  by  it.  Does,  then,  sect.  6  of  the  Act  of 
1860  prohibit  the  defendants  from  supplyinf;  gas 
to  the  London  and  South-"Weatern  Railway  Com- 

Eany  outside  their  own  district — that  is,  so  as  to 
ght  buildings  outside  the  district  P    Does  the 
Act  say  that  all  gas  consnmed  within  the  plain- 
tiffs'  district  other  than  that  the  supply  of  which 
is  protected  by  sect.   54,  must  be  purchased  of 
the_  plaintiffs  ?     If   the  Act   does  not  give  the 
plaintiffs  the  monopoly  which  they  claim,  the  gas 
consumed  within  their  district  may  properly  come 
from  elsewhere — that  is,  be  supplied  by  persons 
or  corporations  other  than  themselves,  and,  in 
that  event,   it  may  come  from    or  be  supplied 
by  the  defendants,  not  the  more  or  less  because 
they  have  a  district  of  their  own.    I  recognise 
the  difficulty  of  the  questions  thus  stated,  and 
also  of   the  case    apart  from  this  statement  of 
those  queaiions.     I    perceive    many    and    great 
objections  to  the  views  alike  of  the  plaintiffs  and 
of  the  defendants,  and  I  am  not  prepared  to  say, 
because  it  is  unnecessary  for  me  to  say,  what 
would  have  been  my  solution  of  this  difficulty  if 
I  had  not  the  advantage  of  the  decision  of  the 
Court  of  Appeal  which  was  cited  and  commented 
upon  in  argument.     Sir  Henry  James,  in  reply, 
not  merely  suggested,  but  I  think  established, 
many   distinctions    between  that  case    and   the 
present.     He   pointed  out,  among  other  things, 
that  there  was  no  actual  .supply  to  the  Great 
Western  Hotel,  which  held  a  position  analogous 
to     that    of     the    buildings    of    the    London 
and   South-Western  Bailway   Company   outside 
the  plaintiffs'  district,  whereas  here  there  is  a 
known  and  avowed  intention  to  supply  the  latter 
buildings ;  but,  although  this  construction  enters 
'into  the  argument  of  counsel  and  the  judgment  of 
the  Lords  Justices,  yet  I  do  not  think  it  affects  so 
much  of  their  conclusion  as  most  nearly  touches 
the   present   case.      Again,    Sir    Henry    James 
pointed  out  that  the  company  there  complained  of 
was  not  one  of  the  districted  companies  within 
the  Act  of  1860 ;  but  it  is  to  be  observed  that,  not- 
withstanding this  is  apparent  from  the  facts  of 
the  case,  it  was  not  regarded  by  the  Lords  Jus- 
tices as  of  any  weight,   and  they  discuss  and 
express  their  opinions  on  the  construction  of  the 
Act  of  1860  on  the  footing  of  its  being  applicable 
to  all    gps  companies,   districted  or  otherwise. 
Their  Lordships  judgments,  pronounced  after  an 
elaborate  argument,  deal  with  two  questions  of 
vital  importance  here,  namely,  first,  the  ques- 
tion what  is  the  meaning  of  the  words  "  for  sale  " 
in  sect.  6 ;  and  secondly,  the  question  where,  for 
the  purposes  of  construing  the  Act,  gas  must  be 
taken  to  be  supplied  P    As  regards  the  meaning 
of  the  words  "  for  sale,"  there  is  not  to  be  found  a 
definite  conclusion.    Bolt,  L.J.  contrasts  them 
with  "for  use  "  or  "for  consumption,"  and  I  take 
the  opinion  of  both  Lords  Justices  to  have  been 
that  a  supply  to  a  person  or  company  of  gas  to  be 
used  or  consumed  by  that  person  or  company,  as 
distinguished  from  "  to  be  passed  on  to  others," 
is  not  within  the  prohibitive  sentence  in  the  6th 
clause.    As  regards  the  other  question,  I  find  a 
conclusive  opinion  expressed  in  plain  language 
by_  Lord  Caims,  who  says  that,  "  wherever  the 
point  is  that  the  meter  of  the  company  is  fixed, 
and  the  gas  leaves  the  meter  and  is  delivered  to 
the  consumer,  that  is  the  point  where  the  risk  of 
the  company  ends  and  the  risk  of  the  consumer  > 


begins."  They  decide,  as  I  understand  their 
judgments,  that  gas  is  supplied  to  the  meter  and 
not  elsewhere.  It  may  be  that  neither  Lord 
Cairns  nor  Bolt,  L.J.  had  in  contemplation  such  a 
case  as  has  now  occurred.  It  may  be  that,  if  it 
were  possible  to  divine  their  intention,  it  would 
be  found  to  be  that  their  judgments  were  not 
intended  to  conclude  such  a  case  as  this,  differing 
as  it  does  in  many  respects  from  that  which  was 
before  them.  Further,  it  may  be  po.>'sible  that 
the  Court  of  Appeal  will  hold  it  within  their 
province  to  scrutinise  and  apply  their  Lordships' 
judgments  from  this  point  of  view,  but  I  am 
satisfied  that  it  is  not  within  mine.  Apart  from 
the  respect  due  to  the  opinions  of  such  eminent 
judges,  it  would  not  be  right  for  me  to  do  otherwise 
than  loyally  accept  their  conclusion,  expressed 
after  argument  in  the  Court  of  Appeal,  and  apply 
without  cavil  the  language  in  which  they  are  ex- 
pressed to  the  facts  and  circumstances  fairly 
coming  within  it.  I  think  that  the  facts  and 
circumstances  do  fairly  come  within  it,  and  that 
the  questions  here  being  snch  as  I  have  stated, 
those  judgments  provide  their  solution.  I  must 
therefore  hold  that  the  supply  by  the  South 
Metropolitan  Gas  Company  to  the  London  and 
South-Western    Bailway    Company,    which    the 

Elaintiffs  seek  to  restrain,  is  not  .within  the  pro- 
ibition  of  the  Act  of  1860,  and  therefore  no 
injunction  can  be  granted,  nor  can  damages  be 
awarded.  The  judgment  wiU  be  for  the  de- 
fendants, with  costs. 

Solicitors  for  the  plaintiffs,  Bedford,  Mcmier-    , 
Williamt,  and  Bobinton. 

Solicitors  for  the  defendants,  Johnson,  Bitdd, 
and  Johnson. 


QUEEN'S  BENCH  DIVISION. 

June  22  and  23. 
(Before  Matbew  and  Cave,  JJ.) 

HOLUDAX  AND  OTHERS   «.    MaTOB,  &C.  01 

Wakefield,  (a) 
Mines — Injuriotu  affecting  of — CompensaUon  for 
apprehended  or  future  injury — Compensation, 
wheix  payabh — Meaning  of,  shall  "from  time  to 
tinte"  pay  the  ovmer — Wateneorks  Clauses  Act 
1847  (10  &  11  Vict.  e.  17),  ss.  6,  '26. 

Sect.  25  of  the  Waterworks  Clauses  Act  1847 
provides  that,  "  except  where  otherwise  provided 
for  by  agreement,  the  undviiakers  shall  from  time 
to  time  pay  to  the  otoner,  lessee,  or  occupier  of  any 
mines  of  coal,  ironstone,  or  other  taineraia 
extending  so  as  to  lie  on  both  sides  of  any 
reservoirs,  buildings,  pipes,  conduits,  or  other 
works,  all  such  additional  expenses  and  losses  a» 
shall  be  incurred  by  such  ovmer,  leasee,  or 
occupier,  by  reason  of  the  severance  oftlie  lands 
over  such  mines  or  m,inerals  by  such  reservoirs  or 
other  works,  or  of  the  continuous  working  of  such 
mines  or  minerals  being  interrupted  as  aforesaid, 
or  by  reason  of  the  same  being  worked  under  the 
restrielions  contained  in  this  or  the  special  Ad,  and 
for  any  mines  or  minerals,  not  purchased  by  the 
undertakers,  which  cannot  be  obtained  by  recuon 
of  making  and  maintaining  the  said  works,  or 
by  reason  of  such  apprehended  injury  as  afore- 
said." 

In  an  arbitration,  under  the  Waterworks  CloMsea 
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Act  1847,  between  the  claimants,  who  were  leteees  j 
of  certain  coal  mines,  and  the  defendants,  who 
were  authorised  to  construct  a  reservoir  artd  other 
works,  on  the  surface  of,  and  adjoining,  «uc& 
mines,  the  umpire  found  that  the  daimarUs  had 
not  as  yet  approached  the  reservoir  in  such  a 
manner  as  to  cause  any  present  risk  to  the  claim- 
ant's mines  from  thti  existence  of  the  reservoir, 
assuming  it  to  be  fiUed  with  water  ;  also,  that  if 
the  claimants  were  free  to  work  their  mines, 
without  risk  of  interruption  from  the  defendants' 
works,  they  eotdd,  and  would,  have  got  the  ivhole 
of  the  coal  under  the  reservoir,  and  within  forty 
yards  of  its  boundary ;  he  also  found  that,  by 
reason  of  the  defendants'  works,  and  of  appre- 
hension of  injury  therefrom  to  a  seam  callM  the 
Cannel  seam,  the  claimants  could  not  work  or  get 
more  than  50  per  cent,  of  the  cannel  coal  under 
the  reservoir,  or  within  twenty  yards  of  its 
boundary,  and  that  a  prudent  lessee,  working 
withoui  right  to  compensation,  would  be  com- 
pelled, by  reason  of  such  apprehended  injury, 
to  abstain  from  getting  more  than  50  per  cent,  of 
the  cannel  coal  imder  the  reservoir. 

The  claimants,  for  the  purpose  of  getting  the  coal, 
had  beguti  to  sink  a  pit  cU  a  place  called  Blue 
Pits,  but  tliey  were  stopped  by  the  defendants, 
with  whose  reservoir  such  pit  would  have  inter- 
fered. To  sink  a  pit  otUside  the  lands  acquired 
by  the  defendants  would  have  involved  an  addi- 
tional expense  as  compared  with  the  pit  sunk 
at  Blue  PiU. 

Held,  thxt  the  claimants  were  entitled  to  compensa- 
tion for  the  prospective  prevention  of  the  working 
of  more  than  50  per  cent,  of  the  cannel  coal,  and 
also  to  com,pensation  for  being  prevented  from 
sinking  a  shaft  at  Blue  Pits. 

Per  Mathew,  J:  "From  time  to  time"  means  as 
the  occasion  should  arise;  tliat  there  should  be 
additional  protection  to  the  mine-owner,  after  com- 
pensation had  been  assessed,  and  that  where,  after 
compensation  had  been  assessed,  or  no  compensa- 
tion had  been  assesspd,  a  fresh  cause  of  action 
developed  itself,  within  the  description  of  the 
section,  a  claim,  for  compensation  might  be  made 
in  respect  of  it. 

Per  Gave,  J. :  "  From  time  to  time  "  means  not  that 
the  injury  must  necessarily  have  liappened,  but 
that  it  must  be  "  reasonably  imminent. ' 

AwAKS  and  special  case,  stated  hj  Mr.  George  B. 
Forster,  mining  engineer. 

Whereas  the  Corporation  of  Wakefield  were,  by 
the  Wakefield  Corporation  Waterworks  Act  1880, 
authorised  to  make  certain  reservoirs  and  water- 
works and,  lor  that  purpose,  to  take  and  purchase 
certain  lands  and  minerals  at  Bast  and  West 
Ardsley  in  the  connty  of  York,  and  the  Lands 
Glauses  Consolidation  Acts  and  the  Waterworks 
Clauses  Acts  1847  and  1863  were  incorporated 
with  the  said  Act ;  and  whereas  the  Corpora- 
tion, by  a  notice  in  writing,  dated  the  Ist  Nov. 
1883  and  signed  on  their  oehalf  by  their  town 
clerk,  duly  gave  notice  to  Eobert  HoUiday,  Cyms 
HoUiday,  and  Henry  Holliday  (hereinafter  called 
the  claimants)  that  they  required  to  take  and 
purchase  all  the  estate  and  interest  of  the  claim- 
ants in  so  mnch  of  the  bed  or  seam  of  coal, 
called  the  Middleton  deep  main  or  Silkstone 
bed  of  coal,  as  underlay  the  lands  containing 
35a.  3r.  24p. ;  and  also  all  the  surface  rights  and 
liberties  exercisable  by  the  claimants  over  lands 


adjoining  ;  and  further  gave  notice  that  they 
were  willing  to  treat  for  the  purchase  of  the 
said  seam  of  coal  and  rights,  and  as  to  the 
compensation  to  be  paid  therefor,  and  for  the 
damage,  if  any,  that  might  be  sustained  by  the 
claimants  by  reason  of  the  execution  of  the 
works  ;  and  whereas  the  claimants,  by  a  notice 
in  writing  dated  the  19th  Nov.  1883,  gave  to 
the  corporation  particulars  of  their  claim  for 
compensation,  and  desired  that  the  amount  should 
be  settled  by  arbitration ;  and  whereas  the  claim- 
ants and  the  corporation  each  duly  appointed  an 
arbitrator,  and  the  said  arbitrators  daly  afi- 
pointed  me  to  be  the  umpire  in  the  said  arbi- 
tration ;  and  whereas  the  claimants,  by  a  notice 
in  writing,  dated  the  1st  May  1884,  gave  the  cor- 
poration notice  that  they  would  claim  in  the  said 
arbitration  further  compensation  in  respect  of 
the  injuriously  afEecting  the  Middleton  deep 
main,  or  Silkstone  bed  or  seam  of  coal,  and 
the  three  beds  or  seams  of  coal  belonging  to 
them  lying  above  the  last-mentioned  bed  or 
seam,  by  the  construction  and  maintenance  of 
the  works,  or  otherwise  by  the  execution  of  the 
powers  conferred  in  the  special  Act,  and  for 
all  damage  sustained  or  which  might  be  sus- 
tained by  them  in  or  respect  of  the  said  four  beds 
of  coal  by  reason  of  tne  exercise  of  the  said 
powers,,  and  for  all  expenses  and  losses  which 
might  be  inonrred  by  them  by  reason  of  sever- 
ance, and  of  the  continuous  working  of  the  same 
being  and  having  to  be  worked  under  the  re- 
strictions of  the  Waterworks  Clauses  Act  1847 
or  of  the  special  Act,  and  for  so  much  of  the  said 
four  beds  of  coal  not  purchased  by  the  corporation 
as  conld  not  be  worked  by  reason  of  the  working 
and  maintaining  'of  the  works,  or  by  reason 
of  apprehended  injury  in  the  working  thereof; 
and  toe  claimants  further  gave  notice  that  their 
claim  of  the  19th  Nov.  should  be  considered  as 
amended,  so  as  to  include  this  notice  of  the 
1st  May;  and  whereas  the  corporation  disputed 
the  validity  of  the  last-mentioned  notice  and 
their  liability  to  pay  compensation  in  respect 
of  the  matters  set  forth  therein ;  and  whereas 
it  was  agreed  between  the  corporation  and  the 
claimants  that,  without  prejnaice  to  the  con- 
tention of  the  corporation  as  to  their  liability, 
the  matters  in  the  notice  of  1st  May  shonld 
be  taken  to  be  within  the  jurisdiction  of  the  said 
arbitrators  and  umpire,  in  the  same  manner  iu  all 
respects  as  if  the  same  and  the  matters  men- 
tioned in  the  claim  of  19th  Nov.  had  been  com- 
prised in  and  made  the  subject  of  one  notice 
of  claim,  made  in  pursuance  of  the  said  notice  of 
1st  Nov.  1883;  and  whereas  the  said  arbitrators 
disagreed  on  the  matters  referred  to  them,  and 
failed  to  make  an  award  thereon,  whereby  the 
matters  referred  to  them  daly  came  before  me  as 
umpire  for  my  determination :  I,  the  said  Georae 
Baker  Forster,  do  make  this  my  award  in  t£e 
form  of  a  special  case  for  the  opinion  of  the 
High  Court  as  follows : — 

Case. 
1.  By  a  lease  dated  the  26th  Aug.  1873  four 
seams  of  coal,  known  as  the  Cannel  coal  (in- 
cluding the  black  coal)  the  Boggy  coal,  the  Little 
coal,  and  the  Middleton  coal,  lying  in  the  order 
indicated  under  lands  in  the  said  townships  of 
East  and  West  Ardsley,  with  powers  for  getting 
the  said  coal,  and  other  coal  not  belonging  to  the 
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lessors,  were  demised  bj  the  tmstees  of  the  vrill 
of  the  Earl  of  Cardigan  to  the  claimants  for  the 
term  of  forty  years  from  the  Ist.  Auk.  1872,  subject 
to  the  payment  of  a  certain  fixed  or  minimum 
rent  m  each  Tear,  or  nntil  the  whole  of  the 
demised  coal  should  have  been  paid  for  by  the 
measurement  rents  thereby  reserved,  and  subject 
also  to  the  payment  of  a  certain  measurement  rent 
per  inch  per  acre  for  each  seam  of  the  demised 
coal  whicn  should  be  yearly  worked  and  gotten, 
over  and  above  the  quantities  which  at  such 
measurement  rents  should  be  equivalent  to  the 
amount  of  the  fixed  yearly  rent. 

2.  By  a  lease  dated  the  8th  Dec.  1873  the  same 
four  seams  underlying  other  lands  at  West 
Ardsley,  wif.h  powers  for  getting  them,  and  other 
coal  not  belonging  to  the  lessor,  were  demised 
by  John  Wordsworth  to  the  claimants  for  the 
term  of  forty  years  from  the  2nd  Feb.  1873,  subject 
to  the  payment  of  a  certain  fixed  or  minimum 
half-yearly  rent  or  sum  of  3002.,  as  and  for  one 
statute  acre  nf  coal  from  the  said  four  seams  (the 
said  four  seams  to  be  considered  as  one  bed  for 
the  purposes  of  measurement)  until  the  whole 
of  the  demised  coal  should  have  been  paid  for,  and 
whether  the  same  coal  should  have  be«n  gotten  or 
not,  and  subject  also  to  the  payment  of  a  further 
or  additional  rent,  at  the  rate  of  3002.  per  acre 
for  all  coal  gotten  in  any  half-year  in  excess 
of  the  one  acre  allowed  to  he  got  in  respect  of  the 
fixed  rent. 

3.  The  said  two  leases  may  be  referred  to  as  if 
part  of  this  case. 

4.  In  or  about  the  year  1872  the  claimants  had 
sunk  a  shaft  at  East  Ardsley,  and  by  means  of  it 
bad  worked,  and  still  continue  to  work,  the 
Middleton  Little  and  Doggy  seams  under  both 
leases.  They  have  not  yet  begun  to  work  the 
Cannel  seam. 

5.  By  the  Wakefield  Corporation  Waterworks 
Act  li^  the  corporation  took  power — see  sect. 
13  (3)  and  (15) — ^to  make  a  reservoir  and  works 
at  East  and  West  Ardsley,  and  to  acquire  lands 
compulsorily  for  that  purpose.  A  copy  of  the 
Act  accompanies,  and  forms  part  of  this  case. 

6.  Before  the  19th  June  1853  the  corporation 
had  acquired,  under  the  said  Act,  and  for  the 

JnirposRS  of  a  reservoir  and  works,  certain  lands 
including  part  of  the  land  and  the  coal  under 
which  was  demised  by  the  said  two  leases),  and 
they  had  begun  to  make  their  reservoir  upon 
such  acquired  land. 

7.  Prior  to  the  m(mth  of  November  1883  the 
claimants  had  made  preparations  to  bore,  with 
a  view  to  the  sinking  of  a  pit,  at  the  spot  marked 
Blue  Fits  on  the  plan  hereto  annexed,  but  they 
were  stopped  by  the  corporation,  with  whose 
reservoir  such  pit  would  nave  interfered.  The 
claimants  bond  fide  intended  to  sink  a  pit  there, 
for  the  purpose  of  working  and  getting  the 
Cannel  and  Doggy  seams  nnder  the  said  two 
leases.  To  sink  and  drain  pits  at  a  spot  outside 
the  corporation  land  would  involve  an  additional 
expense  to  the  claimants,  as  compared  with  the 
cost  of  pits  sunk  at  Blue  Pits. 

8.  On  the  19th  June  1883  the  claimants  gave 
written  notice  to  the  corporation  (as  the  fact 
was)  that  they  were  the  lessees,  under  the  said 
two  leases,  of  the  said  four  seams  of  coal,  lying 
partly  under  the  said  proposed  reservoir  and 
works  and  partly  under  laiuls  comprised  in  the 
said  leases,  and  lying  within  forty  yards  of  the 


prescribed  limits  of  the  said  works,  and  they 
thereby  also  gave  notice  that  they  then  intended 
to  work  the  same. 

9.  On  the  19th  July  1883  the  corporation 
gave  to  the  claimants  a  counter-notice  to  the 
effect  that,  if  the  reservoir  was  made,  and  the 
claimants  should  by  fair  and  regular  working 
approach  within  the  distance  prescribed  by  the 
Waterworks  Clauses  Act  1847  the  corporation 
woulil,  in  such  case,  expect  the  claimants  to  give 
the  usual  noti  ce,  aud  would  then  be  ready  to  take 
such  steps  as  could  be  lawfully  required  of  them. 

10.  On  the  Ist  Nov.  1883  the  corporation  gave 
the  above-recited  notice  to  treat  for  35a.  3r.  24p. 
of  the  Middleton  seam,  and  the  several  sub- 
sequent above-recited  notices  and  agreements 
passed,  or  were  made,  between  the  claimants  and 
the  corporation. 

11.  All  the  above-mentioned  notices  and  agree- 
ments maj  be  referred  to  as  if  the  same  were 
part  of  this  case. 

12.  The  said  area  of  35a.  3r.  24p.  is  edged 
red  upon  the  annexed  plan. 

13.  The  workings  of  the  claimants  have  not  as 
yet  approached  the  reservoir  in  such  a  manner  as 
to  cause  anv  present  risk  to  the  claimants'  mines 
or  seams  from  the  existence  of  the  reservoir, 
assuming  it  to  be  filled  with  water.  If  the  claim- 
ants were  free  to  work  their  mines  or  seams 
without  risk  of  interruption  from  the  works  of 
the  corporation,  they  could  and  would  have  got 
the  whole  of  the  Middleton  and  Cannel  coal  under 
the  reservoir  and  within  forty  yards  of  its 
boundary,  within  the  respective  terms  of  their 
leases.  Assuming  the  corporation  to  purchase 
and  retain  in  gita  the  35a.  3r.  24p.  of  the  Mid- 
dleton seam,  for  which  they  have  given  notice, 
and  no  other  coal  in  that  or  any  other  seam,  the 
claimants,  by  reason  of  the  corporation  works, 
and  of  apprehension  of  injury  therefrom  to  the 
Cannel  seam,  could  not  work  or  get  more  than 
50  per  cent,  of  the  cannel  and  black  coal  under 
the  reservoir,  or  within  twenty  yards  of  its 
boundary;  and  I  find  that  a  prudent  lessee, 
working  without  right  to  compensation,  would  be 
compelled,  by  reason  of  such  apprehension  of 
injury,  to  abstain  from  working  or  getting  more 
than  50  per  cent,  of  the  jcannel  and  black  coal  in 
their  such  last-named  area. 

14.  There  is  no  reason  to  apprehend  injury, 
present  or  future,  from  the  corporation  works  to 
any  part  of  the  Doggy  seam  or  of  the  Little  seam, 
or  to  any  part  of  the  Cannel  seam,  if  50  per  cent, 
of  the  cannel  and  black  coal  be  retained  in  nttt, 
or  to  any  part  of  the  Middleton  seam. 

15.  It  was  contended,  on  behalf  of  the  cor- 
poration, that  my  jurisdiction,  as  umpire  in  this 
reference,  was  limited  by  the  notice  to  treat,  and 
that  I  could  not  award  compensation  for  any 
subject-matter  except  the  value  of  the  claimants' 
interest  in  the  said  35a.  3r.  24p.  of  Middleton 
coal  and  the  injurious  affecting  of  the  claimants' 
mines  by  reason  of  their  being  compelled  to  leave 

such  area  of  35a.  3r.  24p.  unworkea. 

16.  The  claimants  contended  that  I  was  at 
liberty  to  award  compensation  for  any  damage 
which  they  had  sustained,  or  could  prove  to  my 
satisfaction  they  would  snstain,  by  reason  of 
their  mines  bemg  injuriously  affected  ty  fho 
execution  of  the  corporation  works ;  and  further, 
that  the^  were  entitled,  under  sects.  6  and  25 
of  the  Waterworks  Clauses  Act  1847,  to  call  npoa 
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me  to  give  them  the  price  ot  any  coal  which  they 
«oaId  satisfy  me  would  have  to  be  left  in  situ  by 
reason  of  apprehended  injnry  from  the  Cor- 
poration 'works. 

17.  The  questions  for  the  opinion  of  the  court 
are — 1.  Whether,  by  virtue  of  the  Waterworks 
<!3anses  Act,  or  of'  the  Lands  Clauses  Act  or 
otherwise,  the  claimants  are  entitled,  upon  this 
arbitration,  to  claim  and  to  recover  compensation 
for  the  prospectivp  prevention  of  the  workinR  of 
more  than  50  per  cent,  of  the  cannel  and  black 
«oal.  2.  Whether,  by  virtue  of  the  said  Acts  or 
otherwise,  the  claimants  are  entitled,  upon  t>iis 
arbitration,  to  claim  and  recover  compensation 
from  being  prevented  from  sinking  a  shaft  at 
Blue  Pits. 

18.  [f  the  court  shall  answer  both  questions 
in  the  affirmative,  I  award  and  adjudge  that  the 
claimants  have  sustained  damage  in  respect  of 
their  interest  in  the  land  and  minerals  which 
have  been  taken  for  or  injuriously  affected  by  the 
'execution  of  the  corporation  works,  to  the  amount 
of  13,2142.,  and  are  entitled  to  be  paid  compensa- 
tion for  the  same  to  that  amount. 

19.  If  the  court  shall  answer  the  first  question 
in  the  affirmative  and  the  second  in  the  nega- 
tive, I  award  and  adjudge  that  the  claimants 
have  sustained  damage  as  aforesaid  to  tiie  amount 
of  13,0642.,  and  are  entitled  to  be  paid  compensa- 
tion for  the  same  to  that  amount. 

20.  If  the  court  shall  answer  the  first  question 
in  the  negative  and  the  second  in  the  affirmative, 
I  award  and  adjudge  that  the  claimants  have 
sustained  damage  as  aforesaid  to  the  amount  of 
84372.,  and  are  entitled  to  be  paid  compensation 
for  the  same  to  that  amount. 

21.  If  the  court  shall  answer  both  questions  in 
the  negative,  then  I  award  and  adjudge  that  the 
claimants  have  sustained  dantage  to  the  amount 
of  82872.,  and  are  entitled  to  be  paid  compensa- 
tion for  the  same  to  that  amount. 

Sir  B.  Webster,  Q  C.  (A.-G.)  and  Banks  for  the 
claimants  (plaintiffs). 

White,  Q.C.  and  Wett,  for  the  defendants, 
argued  that  the  time  had  not  come  for  awarding 
compensation,  in  respect  of  this  interference  with 
the  Cannel  seam;  that. it  was  mere  speculation 
as  to  what  the  result  would  bo  with  reference  to 
^he  Cannel  seam,  of  the  making  of  this  reservoir 
and  putting  the  water  into  it,  and  so  it  was 
impossible  to  assess  the  compensation ;  that,  at  all 
events,  the  assessment  should  be  post[>oned  until 
the  workings  reached  within  forty  yards  of  the 
reservoir. 

•  The  following  cases  were  cited  during  the 
argument : 

Cheat   Wederv,  Railway  Comjiany  v.  Bennett,  16 
L.  T.  Eep.  N.  S.  186 ;  L.  Eep.  2  H.  L.  27 ;  86  L.  J. 
183,  Q.  B. ;  15  W.  B.  617 ; 
Poiintnmi  v.  Clayton,49  L.  T.Bep.  K.  S.  283 ;  11  Q.  B. 

Div.  820  J  52  L.J.  566,  Q.  B. ;  31  W.  E.  664 ; 
Fletcher  v.  Grenf  Western  Railteay  Company,  5  H. 
«>N.  689;  29  L.  J.  253,  Ex.;  6  Jar.  N.  S.  961;  8 
W.  E.  501 ; 
Bamall   v.   London   and    Norlh-Weetem  Railway 
Company,  9  L.  T.  Eep.  N.  S.  419 :  1  H.  A  C.  544 ; 
81  L.  J.  480,  Ex.  i  low.  E.  802;  9  Jur.  N.  S.  254 ; 
Wnitehoiue  v.  Wolverhampton  Railnay  Company, 
21  L.  T.  Bep.  N.  S.  558;  L.  Sep.  5  Ex.  6;39  L.J. 
1,  Ex. 

If  ATHEW,  J. — In  this  case  we  need  not  trouble 
learned  counsel  for  any  reply.  I  am  of  opinion 
that  the  claimants  are  entitled  to  the  Iwger  aam 


mentioned  in  the  special  case ;  in  other  words, 
that  they  are  entitled  to  the  benefit  of  the  award 
made  by  the  umpire,  in  respect  of  the  Middleton 
seam,  and  also  in  respect  of  the  prospective 
injury  to  the  mine  owner,  from  the  difficulty  of 
working  the  Cannel  seam.  Kow,the  circumstances 
that  have  given  rise  to  the  litigation  are  these  : 
The  corporation  obtained  its  powers  under  a 
private  Act,  which  incorporated  the  Lands 
Clauses  Act  and  the  Waterworks  Clauses  Act, 
and,  for  the  purpose  of  constructing  their  reser- 
voir, they  selected  a  spot  under  which  the 
claimants  had  four  seams  of  coal.  In  order  to 
maintain  the  reservoir  the  defendants  elected  to 
purchase  the  lowest  of  these  seams,  the  Middleton 
seam,  and  they  gave  the  usual  notices  to  treat  in 
respect  of  that  seam.  They  were  met  by  cross- 
notices  from  the  claimants,  which,  it  is  admitted, 
are  technically  correct  for  the  purposes  of  this 
case,  which  required  the  defendants  not  merely 
to  compensate  for  the  value  of  the  Middleton 
seam,  but  also  to  compensate  for  the  injurioos 
affecting  of  the  interest  of  the  mine  owners  in  the 
Cannel  seam.  We  understand  that  before  the 
umpire  there  was  a  long  controversy  of  fact,  it 
being  asserted,  on  the  one  hand,  that  the 
Cannel  seam  would  not  be  interfered  with, 
and,  on  the  other  hand,  that  it  would  be  so 
interfered  with  and  could  not  be  touched.  The 
umpire,  an  experienced  mining  engineer,  came  to 
the  conclusion,  as  recorded  in  the  case,  that  the 
working  of  the  Cannel  seam  would  be  interfered 
with  to  the  extent  of  50  per  cent.,  and  he  has 
awarded  his  compensation  upon  that  footino'. 
Now  the  case  raises  the  point  that  was  made 
before  the  umpire,  and  has  been  repeated  before 
us,  that  the  time  has  not  come  for  awarding  com- 
pensation  in  respect  of  the  interference  with  the 
Cannel  seam.  The  argument  before  us  has  gone 
perhaps  further  than  the  point  made  before  the 
umpire,  but  that  was  the  point  which  was  pre- 
sented, namely,  that  the  time  had  not  come.  The 
two  sections,  under  which,  as  it  appears  to  me, 
there  is  the  right  to  award  compensation  for 
injuriou!!  affecting,  are  sects.  6  and  25  of  the 
Waterworks  Clauses  .Act.  Sect.  6  applies  to  all 
property,  and  is  in  the  familiar  form  reptcated 
practicjJly  in  the  Lands  Clauses  Act,  requiring 
the  promoters  of  a  scheme  to  compensate  for 
what  is  taken,  and  for  injurious  affecting.  Sect. 
25,  which  must  be  read  with  it,  is  to  this  effect : 
"  Except  where  otherwise  provided  for  by  agree- 
ment, the  undertakers  shall,  from  time  to  time, 
pay  to  the  owner,  lessee,  or  occupier  of  any  mines 
of  coal " — I  leave  out  the  words  that  appear  to 
me  to  be  not  material — "for  any  mines  or  minerals, 
not  purchased  by  the  undertakers,  which  cannot 
be  obtained  by  reason  of  making  and  maintaining 
the  said  works."  These  are  the  word.'*  that 
appear  to  me  to  be  material  in  this  particular 
case :  the  umpire  has  foond  that  the  Cannel  seam, 
to  the  extent  of  50  per  cent.,  cannot  be  won  hy 
reason  of  the  presence  of  the  body  of  water  pro- 
posed to  be  put  in  the  reservoir.  As  against  the 
determination  of  the  umpire,  Mr.  White  has 
pointed  out  the  impossibility  of  coming  to  the 
conclusion  to  which  the  umpire  has  come.  Mr. 
White  said  that  what  he  has  done  is  altogether 
vMra  tiiree ;  that  he  could  not,  in  the  state  of 
circumstances,  have  done  anything  but  speculate 
about  what  the  result  of  the  creation  of  this 
reservoir  and   the   patting  the,  water  into  it 
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woald  be  with  refbrence  to  the  CsnDel  seam.  As 
I  baTe  said,  the  matter  was  discussed  before  the 
umpire  as  if  he  conld  dispose  of  it,  and  he  did 
dispose  of  it,  and  he  has  come  to  the  conclusion, 
as  an  experienced  man,  that  he  can  foresee  that 
this  result  will  follow.  But  Mr.  White  dwelt, 
over  and  over  again,  on  the  impossibility,  in  the 
then  state  of  things,  of  doing  what  the  umpire  had 
done.  We  pressed  him,  at  least  I  did,  to  point 
out  at  what  period  of  time  the  umpire  could  be 
called  upon  to  assess  compensation  in  respect  of 
injurious  affecting,  where  the  difficulties  would 
not  be  the  same.  Mr.  White's  contention  was, 
that,  at  any  rate,  the  assessment  should  be  post- 
poned until  the  workings  reached  within  forty 
yards.  The  difficulty  of  determining  what  the 
seam  would  be  at  that  distance  would  be  of  the 
same  kind,  though  probably  not  to  the  same 
degree.  The  objection,  in  point  of  fact,  went  to 
the  finding  of  the  umpire  and  not  to  his  jurisdic- 
tion, and  it  seems  to  me  there  is  no  readon  to 
doubt  that  the  umpire  was  perfectly  right  in 
doing  what  he  did,  and  in  arriving  at  the  conclu- 
sion at  whioh  he  did  arrive.  In  aid  of  the  sug- 
gestion that  the  time  for  assessing  his  compensa- 
tion should  be  postponed,  Mr.  White  referred  to 
earlier  clauses  in  tne  Waterworks  Clauses  Act, 
and  those  earlier  clauses  apply  to  works  which 
are  calculated  to  injure  the  undertaking  of  the 
waterworks  company  and  not  the  mine  owner. 
He    referred    particularly    to  sect.   22,   and  he 

E>inted  to  this  as  declaring  the  intention  of  the 
egislature,  as  to  the  period  at  which  the  assess- 
ment of  compensation  should  be  made.  That 
section  says ;  "  Except  where  otherwise  provided 
for  by  agreement  between  the  undertakers  and 
other  parties,  if  the  owner,  lessee,  or  occupier  of 
any  mines  or  minerals  lying  under  the  reservoirs 
or  buildings  belonging  to  the  undertakers,  or 
under  any  of  their  pipes  or  works,  which  shall  be 
underground  and  shall  be  described  in  the  map 
or  plan  which  shall  be  so  kept  and  deposited  as 
hereinbefore  mentioned,  or  within  the  prescribed 
distance,  if  any,  and  if  no  distance  be  prescribed, 
within  forty  yards  therefrom,  be  desirous  of  work- 
ing the  same,  such  owner,  lessee,  or  occupier  shall 
give  the  undertakers  notice  in  writing  of  his 
intention  so  to  do,  thirty  days  bef  orethe  commence- 
ment of  working,  and  upon  the  receipt  of  such 
notice,  it  shall  be  lawful  for  the  undertakers  to 
cause  such  mines  to  be  inspected  by  any  person 
appointed  by  them  for  the  purpose,  ana  if  it 
appears  to  the  undertakers  that  the  working  of 
such  mines  or  minerals  is  likely  to  damage  the 
said  works  "  (that  is  their  works),  "  and  if  they  be 
willing  to  make  compensation  for  such  mines  to 
such  owner,  lessee,  or  occupier  thereof,  then  be 
shall  not  work  the  same."  It  certainly  is  building 
a  very  large  su[>eTsti;ncture  npon  that  section,  to 
say  that  yon  are  to  gather  from  that  the 
indication  of  the  intention  of  the  Legislature 
with  regard  to  works  which  will  not  injure  the 
undertaidng,  but  which  will  injure  the  mines 
possessed  by  the  mine  owners,  and  we  were  asked 
to  say  that  the  true  construction  of  the  statute 
really  was  this  :  that  no  compensation  to  a  mine 
owner,  for  what  was  calculated  to  injure  the 
mine,  should  be  made  until  the  mine  owner  had 
got  within  forty  yards  of  the  works.  I  can  only  say 
that  there  is  not  the  faintest  indication  ot  any 
such  intention  on  the  part  of  the  Legislature,  and 
I  can  arrive  at  no  sncn  constmction  as  the  tme 


construction  of  the  Act.  Then  I  understood  Mr. 
White  to  go  fnrther  and  to  say.  We  must 
examine  very  carefully  the  provisions  of  sect.  25, 
and  examine  those  provisions  in  two  lights, 
first,  upon  tho  assumption  that  they  apply 
to  the  case,  and  if  they  apply  to  the  case 
we  must  not  lose  sight  of  the  words  "  from 
time  to  time,"  which  indicate  that  the  claim 
for  compensation  should  only  be  entertained 
when  the  workings  had  reached  the  point  of 
danger.  That  is  a  possible  construction,  but  is  it 
really  what  is  meant  ?  I  have  no  doubt  that 
what  was  meant  was  this,  that  "  from  time  to 
time  "  meant  as  the  occasion  should  arise,  and  that 
what  was  contemplated  by  the  section  was  addi- 
tional protection  to  the  mine  owners,  after  com- 
pensation had  been  assessed,  and  that,  where,  after 
compensation  had  been  assessed,  or  no  compensa- 
tion had  been  assessed,  a  fresh  cause  of  action 
developed  itself,  within  the  description  of  the 
section,  a  claim  for  compensation  might  be  made 
in  respect  of  it.  That  appears  to  me  to  be  the 
true  construction  of  the  section  on  the  assumption 
that  it  applies  to  the  case.  Then,  says  Mr.  White, 
it  does  not  apply  to  the  case  at  all,  because  this 
section  can  be  construed  as  only  applying  to 
cases  where  there  is  a  severance.  I  cannot  adopt 
that  construction,  for  the  reason  I  have  already 
given ;  but,  supposing  it  were  adopted,  you  would 
be  driven  back  to  sect.  6,  which  gives  the  oom- 
pensation  for  injurious  affecting.  As  to  that,  Mr. 
White  says :  No,  you  are  not  driven  back  to 
sect.  6.  Sect.  6  does  not  apply  to  such  a  case  at 
all.  The  consequence  of  holding  sect.  25  not  to 
apply  will  be,  that  yon  must  have  recourse  to 
sect.  27,  and  if  it  should  happen  that  in  the 
execution  of  the  powers  given  by  the  Act  of 
Parliament  a  mine  should  be  drowned,  the  mine 
owner  will  have  the  gratification  of  having  a 
cause  of  action,  which  is  carefully  preserved  to 
him  under  sect.  27,  and  no  other  remedy.  I 
should  hesitate  very  long  before  I  came  to  the 
conclusion  that  that  was  the  true  construction  of 
the  Act  of  Parliament.  Here  arp  promoters  of 
an  undertaking  applying  to  Parliament  for  power 
to  construct  this  reservoir  at  a  particular  place. 
They  cannot  construct  the  reservoir  without 
obtaining  the  assistance  of  Pailiament.  Parlia- 
ment protects  those  that  own  property  beneath 
or  adjoining  the  proposed  site  of  the  reservoir, 
and  extends  these  powers  to  the  promoters  upon 
the  condition  of  their  giving  compensation,  and 
in  respect  of  this  injurious  affecting,  as  well  as 
in  respect  of  the  land  taken,  the  propriecor  of  the 
land  is  to  have  compensation.  It  certainly  would 
be  a  novelty  in  legislation  of  this  sort  to  deal 
with  the  rights  of  a  landowner,  and  to  hold  out 
to  him  the  prospect  at  some  future  time  of  suing 
it  may  be  an  insolvent  undertaking  for  the 
serious  damage  done  to  him  by  drowning  the 
mine.  There  is  not  the  smallest  indication  of 
such  an  intention  in  the  Act  of  Parliament. 
Sect.  27  is  thrown  in  to  carry  out  the  obvious 
intent  of  these  statutes  ; .  that  is,  to  throw  the 
utmost  protection  around  the  mine  owner,  and  to 
take  care  that  his  rights  should  not  be  interfered 
with.  It  is  an  omnibus  section  to  catch  any 
cause  of  action  which  may  not  have  been  com- 
pensated for  under  the  previous  section.  But  we 
are  not  without  guidance  in  this  case.  I'hese 
sections  have  been  considered  and  made  tho  subject 
of  decision  in  the  case  of   Whitelicuge  v.  Wolver- 
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Hampton  BaUway  Company  (uhi  sup.)-  As  bas 
been  Btated,  no  principle  in  clearly  stated  there 
as  to  tbe  construction  of  these  sections,  bnt 
perhaps  as  much  as  can  ever  be  said  with  regard 
to  these  cases  bas  been  said  that,  in  that  case,  the 
claims  of  tbe  mine  owners  trere  properly  dealt 
with,  and  that  it  was  no  objection  that  the 
damage  was  prospective,  because,  although  the 
damage  may  be  prospective,  it  may  be  ascertained 
with  reasonable  certainty.  In  that  case  the  con- 
clusion was  come  to  tliat  the  exercise  of  the 
powers  conferred  on  the  promoters  by  their  Act 
of  Parliament  would  entail  additional  expense  of 
working  the  mine  by  the  mine  owner.  Objection, 
that  is  all  speculative.  The  court  says  that  does 
not  go  to  the  jurisdiction  of  the  arbitrator ;  it  is 
for  the  arbitrator  to  say  whether  they  are  specu- 
lative or  not,  and  the  tribunal,  in  that  particular 
case,  came  to  the  conclusion  that  the  prospective 
expense  might  be  ascertained  with  reasonable 
certainty.  So  here  it  has  been  ascertained,  and, 
as  it  appears  to  me,  with  reasonable  certainty, 
that  the  effect  of  putting  this  reservoir  here, 
without  the  protection  of  the  50  per  cent,  of  this 
Cannel  seam  would  be  to  drown  the  mine,  and 
upon  that  footing  the  compensation  has  been 
awarded.  Then  Mr.  White  commented  upon  the 
13th  paragraph  of  the  rase.  Perhaps  I  did  not 
qnite  follow  what  he  intended  to  convey,  but  it 
was  in  support  of  his  argument  that  the  time 
had  not  come  for  assessing  the  compensation,  and 
lie  pointed  to  a  speculative  element  in  the  pro- 
ceedings of  the  umpire,  that  he  assumed  that  the 
Middleton  seam  would  not  be  interfered  with. 
IWhiie,  Q.C.— What  I  said  on  the  13th  paragraph 
was,  that  you  must  find  an  actionable  wrong  to 
.bring  it  within  sect.  6.]  I  am  dealing  with  one 
observation  you  made,  that  the  Middleton  seam 
would  not  be  interfered  with,  and  would  be  inter- 
fered with,  and  so  on.  That  is  all  in  favour  of 
the  promoters.  The  calculation  and  assessment 
of  injurious  affecting  proceeds  upon  the  footing 
that  the  promoters  nave  acqaired  this  Middle- 
ton  seam  and  will  keep  it  tn  titu.  This  is  no 
objection,  as  it  appears  to  me,  to  the  umpire 
adopting  that  which  was  the  theory  upon  which 
he  was  asked  to  proceed,  and  no  indication  that 
what  he  did  was  ultra  viret,  which  was  what  Mr. 
White  was  contending  for.  I  am  of  opinion, 
therefore,  that  our  judgment  must  be  for  the 
claimants  for  the  larger  sum,  and  with  costs. 

Cave,  J. — I  am  of  the  same  opinion.  The 
questions  that  we  have  got  to  answer,  are, 
first,  whether  the  plaintiffs  are  entitled  to  com- 
pensation in  respect  of  a  quantity  of  the 
Cannel  seam,  which  they  are  prevented  from 
working ;  and,  secondly,  whether  they  are  entitled 
to  compensation  in  respect  of  their  being  pre- 
Tented  from  sinking  a  shaft  at  Blue  Pits.  Now, 
the  Attorney-General  contends  that  the  plaintiffs 
are  entitled  to  compensation  under  sect.  6  and 
sect.  25  of  the  Act,  and  particularly  under  sect.  '25. 
Mr.  White  says  the  plaintiffs  are  not  entitled  to 
compensation  under  either  of  those  sections; 
that  they  are  not  entitled  to  compensation  under 
sect.  6  because  the  making  of  the  reservoir  gives 
no  cause  of  action,  and  if  damage  arise  from  the 
making  of  the  reservoir,  although  that  would 
pive  a  cause  of  action,  yet  that  cause  of  action 
IB  not  taken  away,  and,  consequently,  there  is  no 
ground  of  compensation,  which  is  given  in  these 
cases,    where    the   right   of    action    is    taken 


away.  Now,  I  confess  that  to  my  mind 
clause  6,  which  is  in  the  usual  general  terms, 
does  not  appear  to  be  intended  to  apply  to 
mines  at  all,  and  I  think  that  the  questions  of 
minerals  is  intended  to  be  dealt  with  by  the  tea 
sections  numbered  from  18  to  27,  and  that 
unless  the  mineral  owner  can  find  a  right  tn 
compensation  in  these  sections,  he  has  not  got 
it  at  all.  The  scheme  of  the  Act  is,  that  the 
undertakers,  the  persons  who  make  the  reservoir, 
shall  not,  in  the  first  instance  at  all  events, 
acquire  a  title  to  the  mines,  and  of  course,  pari 
patBU,  that  they  shall  not  give  compensation  to 
the  mineral  owner  for  the  mines ;  but  that  is  not 
a  state  of  things  which  can  of  course  continne 
without  some  modification,  because  there  are  two 
rights  to  be  reconciled,  namely,  the  right  of  the 
mineral  owner  to  get  the  mines  which  are  re- 
served to  him,  and  for  which  he  has  not  been 
paid,  and  the  right  of  the  owners  of  the  reservoir 
to  have  the  necessary  amount  of  support  for  their 
reservoir,  to  prevent  the  whole  of  their  laboar 
being  in  vain  by  reason  of  the  water  bein^  let 
ont  of  the  reservoir  by  underground  workings. 
In  order  to  effect  that  purpose  we  have  sections 
from  19  down  to  24  inclusive.  The  theory  of 
those  sections,  as  it  appears  to  me,  is  this :  that 
when  the  mineral  owner  comes  within  the 
certain  specified  distance  of  the  reservoir,  or 
works  of  the  undertakers,  he  must  then  give 
them  notice  that  he  is  going  to  work  under  thrar 
reservoir,  and  they  then  have  power  to  make  in- 
spection, and  to  decide  whether  they  will  or  will 
not  purchase  the  mines,  in  order  to  secure  to  them- 
selves the  support  which  is  necessary  for  their 
reservoir.  Assuming  that  they  determine  to  par- 
chase  the  mines,  then  compensation  is  assessed, 
and  the  question  comes  to  an  end.  It  may  be, 
however,  that  they  may  determine  not  to  purchase 
the  mines,  and  then  there  is  reserved  to  the 
mineral  owner  the  right  of  working  his  mines  in 
the  usual  manner,  so  as  not  to  do  any  damage  to 
the  works  of  the  undertakers  by  working  them  in 
an  (unusual  manner.  Of  course  the  Legislature 
might  have  stopped  there,  and  might  thereupon, 
have  left  the  mineral  owner  and  the  undertakers 
to  their  respective  rights,  as  defined  by  sects.  22 
and  23,  bnt  they  have  not  done  so.  Then  comes 
sect.  25,  whicrt  appears  to  me  to  be  a  section 
framed  mainly  m  the  interests  of  the  mine 
owner.  It  apparently  has  occurred  to  some  one 
or  other  that  the  provisions  which  had  been  made 
by  sects.  22  and  23  were  not  sufficient  for  the  pro- 
tection of  the  mineral  owner,  and  that  he 
required  somethinf^  more  than  was  provided  for 
him  by  those  sections.  In  the  first  instance, 
there  was  possible  loss  by  severance  of  the 
surface  land.  The  mine-owner  might  be  pnt  to 
considerable  inconvenience  and  to  a  considerable 
loss  by  a  portion  of  the  surface  over  his  mines 
being  severed  from  another  portion  of  the  surface 
over  the  mine,  and  so  intei-fere  with  rights  of 
way  and  other  rights  which  he  might  have  npon 
the  surface,  and,  consequently,  sect.  25  does  what. 
it  does  not  appear  to  my  mind  any  section  had 
done  before,  namely,  it  gives  him  the  right  of 
compensation  for  loss  occasioned  by  severance  of 
that  kind.  Then,  of  course,  supposing  that  the 
undertakers  choose  to  buy  a  strip  of  minerals  far 
the  purpose  of  supporting  their  reservoir  under 
sect.  22,  there  is  another  difficulty  which  may 
arise.    The  mine-owner  may  be  pat  into  a  difA- 
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cnltj,  and  ]os8  may  be  occasioned  to  him  by 
reason  of  the  interruption  o{  the  continnons 
working  of  hia  mine.  It  wonld  be  obvions  that 
he  ■would  be  able  to  work  his  minerals  cheaper, 
and  at  less  expense,  if  he  could  go  on  working 
them  continuoasly,  without  having  to  make 
different  arrangements,  by  reason  of  a  wedge  of 
minerals  coming  in  the  way  which  the  undertakers 
have  chosen  to  pnrrhase,  and  which  consequently 
he  cannot  work.  Sect.  22  does  not  appear  to  my 
mind  to  provide  for  compensation  for  that,  but  sect. 
25  deals  with  it,  and  gives  the  mineral  owner  com- 
pensation in  a  case  of  that  sort.  Then,  thirdly, 
the  mineral  owner  may  be  compelled  to  work 
nnder  certain  restrictions  which  otherwise  would 
not  he  placed  upon  him.  For  instance,  in  this 
very  case,  it  was  more  convenient  to  get  these 
minerals  by  a  shaft  at  Blue  Pits,  but,  inasmuch  as 
the  undertakers  have  taken  the  surface  of  Blue 
Pits,  it  is  no  longer  possible  for  the  mine  owner  to 
gink  his  shaft  there.  He  has  had  to  sink  it  at  a 
different  place,  at  an  additional  expense  of  150Z., 
and  it  seems  to  me  that  that  is  provided  for  by 
sect.  25 :  "  Losses  and  expenses  incurred  by 
working  minerals  nnder  the  restrictions  contained 
in  that  or  the  special  Act."  It  seems  to  me  that 
his  not  being  able  to  sink  his  shaft  at  Blue  Fits, 
and  being  obliged  to  sink  it  elsewhere,  is  a 
working  nnder  the  restrictions  imposed  by  the 
apecial^  Act,  because  the  special  Act  has  given 
Rnthority  to  the  promoters  of  the  andertaking 
oompulsorily  to  take  the  surface,  and  so  to  pre- 
vent him  from  working  his  mine  in  the  mode 
which  is  most  convenient  to  him.  I  do  not  see 
that  compensation  could  have  been  obtained 
under  sect.  22  for  that  loss.  Now  we  come 
to  something  which  is  put  in  a  different  category. 
Hitherto  we  have  been  dealing  with  additional 
expenses  and  losses  incurred  by  severance  of  the 
Bor^e,  or  by  interruption  of  continuous  working 
below,  or  by  having  to  work  nnder  restrictions. 
The  section  goes  on  to  say  that  the  under- 
takers shall  pay  for  any  mines  or  minerals  not 
purchased  by  the  undertakers.  Up  to  this  p<ftnt. 
or,  at  all  events  so  far  as  the  first  two  heads  of 
loss  are  concerned,  it  is  essential  that  the  mineral 
owner  shall  have  minerals  on  both  sides  of  the 
reservoir,  because,  unless  he  has  minerals  on 
both  sides  of  the  reservoir,  there  can  be  no 
severance  of  the  surface  which  can  do  him  any 
harm,  nor  can  there  be  any  interruption  of  con- 
tinuous working ;  but  when  you  come  to  these 
other  heads  of  compensatinn,  it  does  not  seem  to 
me  that  it  is  at  all  essential  that  he  should  possess 
land  on  each  side  of  the  reservoir  in  order  to 
incur  the  loss  which  will  fall  upon  him  unless  he 
gets  compensation,  and  consequently  the  Act 
goes  on  to  say :  "  The  undertakers  shall  pay  for 
any  mines  or  minerals,  not  purchased  by  the 
Bndertakers,  which  cannot  be  obtained  by  reason 
of  making  and  maintaining  the  works."  Now 
that  is  the  clause  as  it  stands  in  the  Railways 
Glauses  Act ;  and  there  might  be  some  question 
whether,  if  the  clause  stopped  there,  the  mineral 
owner  would  be  entitled  to  compensation  in  the 
particular  case  which  has  happened  here,  because, 
It  might  Ije  said  :  "  You  are  not  prevented  from 
working  your  mines  by  reason  of  the  making  and 
maintammg  of  the  works,  because  you  can  go  and 
work  your  mines .  The  result  of  that  will  be  doubt- 
less to  let  down  the  reservoir ;  but  then  sect.  27 
gives  yon  a  right  of  action  for  that,  and  con- 


sequently it  cannot  be  said  that  you  are  prevented 
from  doing  it  by  reason  of  the  working  and  main- 
taining of  the  reservoir."  Then  the  words  are 
added,  "or  by  reason  of  such' apprehended  injury 
from  the  working  thereof  as  aforesaid."  Now 
that  seems  to  me  to  apply  to  cases  where  it  is 
physically  possible  to  go  on  working  the  mines, 
and  which  therefore  do  not  come  within  the  first 
part,  mines  which  can  physically  be  obtained,  but 
which,  by  reason  of  apprehended  injury  during 
the  working  of  the  mines,  practically  cannot  be 
obtained.  The  effect  of  that,  it  seems  to  me,  is 
this :  It  may  be  that,  when  the  mineral  owner 
approaches  within  the  forty  yards,  the  under* 
takers  might  say  :  "  We  will  elect  not  to  give  you 
compensation,  and  not  to  purchase  your  minerals. 
We  areaware  that,  if  we  do  that,  you  are  at  liberty 
to  work  and  at  liberty  to  do  us  any  damage 
which  may  result  from  yonr  working  in  the  usual 
manner,  and  that  we  shall  have  to  pay  compensa- 
tion ;  but  we  are  so  satisfied  of  the  enormous  losfi 
that  will  be  occasioned  to  yon,  and  that  even  a 
series  of  actions  for  that  loss  will  be  no  real  com- 
pensation, that  we  know  perfectly  well  that  you 
will  not  do  this,  and  CQnsequentlv  we  shall  get 
the  support  of  yonr  minerals  without  having  to 
pay  for  them  at  all."  Then  comes  in  sect.  25,  and 
says  that  the  undertakers  shall  pay  for  mines  or 
minerals  which  cannot  be  obtainea  b^  reason  of 
apprehended  injury  from  the  working  of  the 
mine.  Mr.  White  says  that  that  means  appre- 
hended injury  to  the  reservoir,  because  the  way 
in  which  they  have  been  looking  at  it  in  the 
statute  is  from  the  point  of  view  of  apprehended 
injury  to  the  reservoir ;  but  here  it  clearly  is 
apprehended  injury  to  the  reservoir  which  pre- 
vents the  mine  from  being  worked — injury  to  the 
reservoir  in  the  first  place  by  letting  out  the 
water,  injury  to  the  mine,  no  doubt,  consequent 
upon  letting  out  the  water  from  the  reservoir ;  but 
nevertheless  it  is  apprehended  injnrv  to  the 
reservoir  in  the  first  place  vhich  will  prevent 
this  mine  being  worked.  That  is  found  distinctly 
by  the  umpire  in  the  special  case,  where  he  says, 
in  paragraph  14,  that  a  prudent  lessee,  working 
witnont  right  to  compensation,  would  be  com- 
pelled, bv  reason  of  such  apprehension  of  injury, 
to  abstain  from  working  or  gettiifg  more  than 
50  per  cent,  of  the  cannel  coaL  I  come  to  the 
conclusion  that  those  words  of  sect.  25  do  apply 
to  such  a  case  as  this,  and  do  give  compensation 
to  the  mine  owners  in  such  a  case  as  has 
happened  hero.  Then  there  arises  a  subsidiary 
question,  which,  though  I  do  not  know,  I  will  take 
it  was  raised  before  the  umpire,  namely,  when  is 
this  compensation  to  be  made  f  It  is  obvious  that 
that  was  only  a  subsidiary  question,  because  the 
main  question  which  was  argued  before  ns  was, 
that  compensation  was  not  to  be  made ;  that  there 
was  no  right  of  the  mineral  owner  to  compensa- 
tion nnder  sect.  25 ;  that  his  rights  were  under 
sect.  22,  and  sect.  22  only ;  and  that,  consequently, 
this  particular  claim  could  not  be  made.  Then 
comes  the  question,  as  I  have  said,  whether  it  has 
been  made  at  the  right  time.  The  statute 
undoubtedly  does  say,  "shall  from  time  to 
time  pay."  Now,  Mr.  White  says  that  that 
time  does  not  arise  at  all  until  the  mine  owner 
can  put  sect.  22  into  force,  and  can  give  the 
requisite  notice.  If  he  can  give  the  requisite 
notice,  and  the  undertakers  refuse  to  p^  com- 
pensation, that  is  the  time,  becau8e,.&rst  of  all,  he 
)igitized  by  VjiOOQlC 
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says  that  then  the  only  remedy  is  to  work  and 
bring  your  action.  Then  he  saya  :  "  Assaminf^  I 
am  wrong  there,  and  that  there  is  a  remedy  nnder 
sect.  25,  that  remedy  does  not  arise  until  the 
mineral  owner  has  got  within  the  forty  yards,  has 
tried  to  put  sect.  22  into  force  for  his  protection, 
and  has  failed  in  inducing  the  undertakers  to  give 
him  compensation."  But  it  seems  to  me  the  e£fecc 
of  that  would  be,  that  in  very  many  instances  the 
time  for  compensation  would  never  arise.  I  have 
done  with  the  question  of  whether  compensation 
is  payable — I  hold  that  it  is ;  and  the  question  I 
am  now  on  is  only  the  question  when  it  is  pay- 
able. For  instance,  we  are  dealing  here  with  a 
comparatively  small  reservoir,  covering  a  few 
acres  only,  but  the  reservoir  might  have  been 
very  much  larger.  I  suppose  we  are,  probably, 
all  of  us  well  aware  of  many  reservoirs  which 
cover  a  space  of  ground  which  is  very  large  as 
compared  with  this.  Supposing  there  were  a 
very  large  tract  of  minerals  taken,  which  re- 
quired to  be  left  for  the  safety  of  the  reservoir. 
The  whole  mig'\t  not  be  taken,  but  there  might 
be  so  much  left  as  would  enable  a  man  to  sink 
his  shaft,  and  get  down  fo  that,  but  would  make 
it  utterly  unprofitable  for  him  to  do  so.  What 
then  is  he  to  do?  According -to  Mr.  White's 
contention  he  must  sink  this  utterly  useless  and 
unprofitable  shaft ;  he  must  sink  it  in  the  land 
ontside  that  taken  by  the  reservoir;  and  when  he 
has  got  down  to  that  seam,  and  got  within  forty 
yards  of  the  minerals  under  the  resei-voir,  then 
sect.  22  is  to  come  into  operation,  and  he  is  to  get 
paid  for  these  minerals  under  the  reservoir.  But 
what  is  to  happen  in  regard  to  all  this  absolutely 
useless  expenditure,  in  sinking  the  shaft,  which 
he  cannot  oe  recouped,  because,  on  the  assumption 
I  make,  the  minerals  not  taken  are  not  sufficient 
to  pay  the  expense  of  sinking  the  shaft  P  Wliy 
should  it  be  necessary  that  be  should  go  down 
this  distance  in  order  to  show  that  he  cannot  get 
any  further,  and  so  throw  away  a  quantity  of 
money  uselessly?  I  see  nothing  at  all  in  the 
language  of  sect.  25  which  points  to  anything  of 
that  kind.  It  would  have  been  extremely  easy 
to  say,  if  that  had  been  the  intention  of  the 
Legislature,  that  the  undertakers  shall  pay  com- 
pensation if  they  refuse  to  purchase  under  sect. 
22,  or  some  words  of  that  kind  making;  the  right 
to  compensation  depend  upon  their  refusal  to  act 
under  sect.  22,  and  that  would  have  driven  us  to 
the  conclosion  that  then,  and  then  only,  should 
the  right  to  compensation  arise.  But  I  find 
nothing  of  that  kind.  All  I  do  find  is,  that  they 
shall  "  pay  it  from  time  to  time."  Now  looking 
at  the  general  scope  of  tho  Act,  that  the  expense 
of  purchasing  the  minerals  is  not  to  be  thrown 
upon  the  undertakers  until  it  is  absolutely 
necessary,  and  that  the  money  is  not  intended  to 
go  into  the  pockets  of  the  mineral  owner  until  it 
would  be  likely  to  go  there  in  the  ordinary  way 
of  getting  the  minerals,  the  conclnsion  I  come  to 
is,  that  "from  time  to  time  "  must  mean  this :  not 
that  the  loss  or  injury,  referred  to  in  that  section, 
must  necessarily  have  happened — and  the  case 
of  WMtehouae  v.  WolverJui'mpt.on  BaUuJoy  Com- 
pany («W  «ttp.)  shows  that  that  is  not  necessary — 
but  that  it  mast  be  reasonably  imminent.  I  do 
not  think  one  can  put  any  construction  on  the 
words  "  from  time  to  time  "  which  will  be  more 
definite  than  that  the  injury  must  I  e  reasonably 
imminent.    In  the  case  of  WhiUkowe  v.  Woher' 


hampion  Railtoay  Company  {uhi  tup.)  it  was  con- 
tended that,  inasmuch  as  the  undertakers  wer& 
to  pay  fcr  the  additional  expenses  and  losses 
incurred,  therefore  they  must  be  incurred  befor& 
the  undertakers  could  be  called  upon  to  pay  for 
them.  The  court,  however,  while  refusing  to  lay 
down  any  general  principle,  nevertheless  came  to 
the  conclusion  that  the  effect  of  the  section  was 
not  to  drive  the  mineral  owner  to  incur  the 
expenses  and  the  losses  before  he  could  get  com- 
pensation for  them,  but  that,  when  the  happening- 
of  those  losses  and  tbe  incurring  of  those  expenses 
was  reasonably  imminent,  he  might  then  come 
and  claim  compensation  under  that  section.  I 
think  we  may  very  safely  follow  what  was  done  by 
the  Court  of  Exchequer  in  that  case,  and,  while 
refusing  to  lay  down  anv  more  definite  proposi- 
tion than  that  the  injury  must  be  reasonably 
imminent,  say  that,  in  this  case  at  all  events, 
we  think  the  irjury  does  come  within  that 
description,  and  that,  looking  at  the  whole  of  the 
circumstances,  the  time  for  assessing  the  particu- 
lar compensation  had  arisen.  There  is  certainly 
an  absence  of  any  facts  wbich  one  would  suppose 
the  undertakers  would  have  taken  care  to  have 
stated  if  they  desired  to  raise  this  point.  The 
umpire  does  not  toll  us  that  he  has  been  in  the 
least  degree  embarrassed,  or  has  had  the  slightest 
difficulty  in  coming  to  the  conclusion  as  to  what 
the  proper  compensation  should  be  by  the  fact 
that  the  shaft  has  not  yet  reached  the  Cannel 
seam,  and  in  the  absence  of  any  statement  of  that 
kind  on  his  part  I  do  not  think  wk  ou^ht  to  come 
to  any  such  conclusion.  He  has  fixed,  and  fixed 
apparently  without  any  difficulty  at  all,  what  is 
the  proper  amount  of  compensation,  and,  under 
all  the  circumstances  stated  in  the  special  case,  I 
think  it  is  a  fair  and  reasonable  conclnsion  to  say 
that  that  compensation  had  become  payable  nnder 
sect.  25,  and  was  so  reasonably  imminent  as  to 
entitle  the  mineral  owner  to  have  it  assessed.  I 
am  therefore  of  opinion  that  our  judgment  must 
be  for  the  plaintiSs  for  the  larger  sum. 

"Both  question$  answered  in  the   affirmative. 

Judgment  for  the  daimanti  for  th«  larger 

sum,  with  costs. 
Solicitors  for  the  plaintiffs   (the   claimants), 
Williamson,  Hill,  and  Co.,  for   T.  and  H.    G. 
Teale,  Leeds. 

Solicitors  for  the  defendants,   Torr,  Janeways, 
and  Co.,  for  Stewart  and  Sons,  Wakefield, 


Wednesday,  July  13. 
(Before  Stephen  and  Wilu,  J  J.) 

BbOWKB    AKD    OTHEKS    v.    The   NSTHEBSKAt 

CoixiEET  Compart,  (o) 

Mine — Wages — Payment  by  weight  of  minerat 
gotten — Deductions — Non-eomplianee  with  statu- 
tory mode  of  deterviining  deductions — Coal 
Mines  Regulation  Act  1872  (36  ^  36  Vict.  c.  76), 
■  ss.  17, 18. 

The  OocH  Mir^s  Regulation  Act  1872,  seet.  17. 
enacts  thai,  if  the  payment  of  persons  employed 
in  a  mine  under  the  Act  is  dependent  upon  (hs 
amount  of  mineral  gotten  by  tmm,  «i«c&  mineral 
is  to  be  truly  weighed,  but  agreements  may  be 
made  between  the  mine  owner  and  the  person  so 
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empbnfed  at  to  certain  deduetioru  for  materialt 
other  than  the  mineral  contracted  to  he  gotten, 
which  dedttetiont  are  to  be  determined  by  the 
banktman  or  weigher  and  cheek-weigher  (if  there 
be  one). 

jh  the  defendants'  colliery  the  coal  wot  weighed 
elate  to  the  pit's  mouth,  in  pretence  of  the 
weigher  and  check-weigher,  and  was  then  car- 
ried to  a  distance  ana  thrown  on  to  the  screen 
of  an  automatic  weighing  machine,  which  regis- 
tered the  weight  of  the  slack  that  parted  through 
ihe  screen.  The  weight  was  noted  by  a  boy  in 
the  defendants'  employ,  who  was  not  a  weigher 
or  a  check-weigher,  and  wages  were  paid  to  the 
plaintiffs,  who  were  persons  employed  in  the 
defendant  company's  mine,  according  to  the 
weight  of  the  coal  after  deducting  the  wiight  of 
tueh  slack. 

Tia  plaintiffs  brought  their  action  to  recover  the 
amount  so  deducted  from  their  wages. 

Beld,  that  th^  plaintiffs  were  entitled  to  recover,  as 
the  deductions  were  illegal  by  reason  of  their  not 
having  been  made  in  conformity  with  the 
statutory  requirements. 

This  was  &n  appeal  from  the  judgment  of  the  judge 
of  the  County  Court  of  Leicestershire,  at  Aahby- 
de-la-Zouch. 

The  plaintifEs  were  employed  in  the  defendants' 
colliery. 

The  action  waa  brought  to  recover  the  sum  of 
201.  8».  for  wages  earned  by  the  plaintiffs  by 
^Uing  coal  for  the  defendants.  The  plaintifEs 
also  claimed  the  same  amounc,  as  having  been 
illegally  and  improperly  deducted  from  their 
wages  by  the  defendants,  without  the  assent  of 
their  check-weigher  at  the  colliery,  and  against 
the  provisions  of  the  Coal  Mines  Regulation  Act 
1872. 

The  plaintiffs  were  employed  under  the  follow- 
ing agreement : 

I,  the  undersigned,  herebjr  agree  to  serve  the 
Netherseal  Colliery  Company  Limited,  proprietors  of  tiie 
Netherseal  Colliery,  near  Bnrton-on-Trent,  from  this 
date,  and  to  obey  the  general  and  special  mles  and  regn- 
lationa  of  each  colliery,  a  copy  of  which  I  hereby  ac- 
knowledge to  have  received.  I  also  agree  that  the 
"  mineral  contracted  to  be  gotten  "  referred  to  in  the 
Coal  Mines  Begnlation  Act  1872,  shall  in  all  casoa  mean 
aod  inolnde  only  anch  pieces  of  clean  coal  as  cannot 
taiilj  be  passed  throngh  an  ordinary  loading  rake,  the 
dear  spaces  between  the  prongs  of  which  are  two-and-a- 
balf  inches  wide.  And  I  also  agree  to  give  or  take  four- 
teen days  notice  to  determine  my  service :  and  I,  the 
undersigned,  on  behalf  of  the  Netherseal  Colliery  Com- 
paay  Limited,  hereby  agree  to  employ  the  above-named 
parson  npon  these  terms  and  conditions,  gnbject  to  all 
•toppages  which  may  arise  from  accidents,  want  of 
tnioks,  slackness  of  trade,  or  other  oanses  beyond  onr 
control. 

A  strike  having  taken  place,  a  proposal  was 
made  by  the  men  to  return  to  work  on  certain 
terms,  one  of  which  was  "  that  the  average  be 
taken  at  Billy  Fairplay  only."  This  proposal  was 
not  acted  on,  but  the  men  returned  to  work,  it 
being  agreed  that  coal  should  be  paid  for  at  Is.  4d. 
per  ton,  with  a  premium  of  2d.  per  ton  in  certain 
cases.  This  agreement  contained  the  following 
claase: 

No  slack  whatever  will  be  paid  for  except  that  sent 
out  as  heading  slack ;  all  other  slack  will  be  deducted 
from  the  diiferent  places  in  proportion  to  their  loading. 

The  following  facts  with  regard  to  the  weighing 
aod  deductions  appeared  on  the  County  Court 
jadge^B  notes:— 


The  coal  was  put  into  tubs  in  the  pit,  and  the 
tubs  were  then  put  on  a  tramway  and  carried  to 
the  pit's  mouth,  where  they  were  hoisted  to  the 
surface,  unhooked,  and  wheeled  along  rails  to  a 
weighing-machine  three  yards  from  the  un- 
hooking point,  At  the  weighing-machine  was  an 
office  occupied  by  the  weigher  and  the  check- 
weigher.  The  coal  was  then  weighed,  and  the 
weights  were  taken  down  by  the  weigher  and 
check-weigher.  The  coal  was  then  moved  ou 
trucks  along  a  tram-line  to  a  place  where  it  was 
sorted  into  classes,  and  after  it  had  been  sorted 
the  trucks  were  taken  to  a  place  forty  yards 
distant  from  the  office  of  the  weigher  and  check- 
weigher,  where  was  an  automatic  weighing- 
machine  called  by  the  men  "Billy  Fairplay," 
and  their  contents  were  thrown  dow^i  from  a 
height  of  about  six  feet  on  to  a  screen  or  frame- 
work of  horizontal  iron  bars  about  seven-eighths 
of  an  inch  apart,  and  a  boy,  who  was  only  in  the 
employ  of  tne  company,  noted  from  a  dial  the 
weight  of  slack  that  had  gone  through  the  screen. 
At  the  end  of  the  week  the  check-weigher  handed 
to  the  men  the  weights,  so  as  to  guide  them  in 
the  amount  of  wages  to  be  received.  When  the 
men  went  to  the  cashier  they  received  pay 
tickets,  showing  the  amount  of  weight  on  whicn 
they  were  entitled  to  wages,  and  their  wages. 
The  amount  shown  on  the  pay  tickets,  which  was 
the  amount  paid,  was  less  than  the  amount  of  the 
weight  given  to  the  men  by  the  check-weigher, 
the  weight  of  the  slack  which  had  gone  through 
the  screen  of  "  Billy  Fairplay  "  being  deducted. 
The  company  had  advised  the  men  to  appoint 
another  cneck-weigher  to  attend  to  "  Billy  Fair- 
play,"  and  ofFered  to  pay  him  themselves,  an 
offer  which  the  men  did  not  accept. 

The  County  Court  judge  gave  judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

By  35  &  36  Vict.  c.  76,  sect.  17 : 

Where  the  omonnt  of  wa^s  paid  to  any  of  the  persons 
employed  in  a  mine  to  which  this  Act  applies  depends 
on  the  amount  of  mineral  gotten  by  them,  such  persona 
shall  after  the  first  day  of  August  1873,  nnlesa  the  mine 
is  exempted  by  a  Secretary  of  State,  be  paid  according 
to  the  weight  of  the  mineral  gotten  by  tiiem,  and  such 
mineral  shall  be  truly  weif^hed  accordingly.  Provided 
always,  that  nothing  herein  contained  shall  preclude 
the  owner,  agent,  or  manager  of  the  mine  from  agreeing 
with  the  persons  employed  in  such  mine  that  deductions 
shall  be  made  in  respect  of  ttones  or  materials  other 
than  mineral  contracted  to  be  ^tten,  which  shall  be 
sent  out  of  the  mine  with  the  mineral  contracted  to  be 
gotten,  or  in  respect  of  any  tuba,  baskets,  or  hutohoa 
being  improperly  filled  in  those  coses  where  they  are 
filled  by  tiie  getter  of  the  mineral  or  his  drawer,  or 
by  the  person  immediately  employed  by  him,  such 
deductions  being  determined  by  the  b&nksman  or  weigher 
and  check- weigher  (if  there  be  one),  or  in  cage  of  dif- 
ference by  a  third  party  to  be  mutually  agreed  on  by 
the  owner,  agent,  or  manager  of  the  mine  on  the  one 
hand,  and  the  person  employed  in  the  mine  ou  the 
other.  ...  If  any  person  contravenes  or  fails  to 
comply  with,  or  permits  any  person  to  contravene  or 
fail  to  comply  with  this  section,  he  shall  be  guilty  of 
an  offence  agoinat  this  Act. 

By  sect.  18 : 

The  persons  who  are  employed  in  a  mine  to  which  this 
Act  applies,  and  are  paid  according  to  the  weight  of  the 
minenu  gotten  by  them,  may,  at  their  own  cost,  station 
a  person  (in  this  Act  referred  to  as  a  "  check-weigher  ") 
at  the  plaioe  appointed  for  the  weighing  of  such  mineral, 
in  order  to  take  an  ooconnt  of  tiie  weight  thereof  on 
behalf  of  the  persons  by  whom  he  is  so  stationed.  The 
oheok-weigher  shall  be  one  of  the  persons  employed 
either  in  the  mine  at  which  he  is  so  stationed,  or  in  another 
mine  belonging  to  the  owner  of  that  nine.  He^ah^ 
gitized  by  VjOCJQTc 
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hare  eTaty  facility  afforded  to  him  to  take  a  correct 
aooonnt  of  the  weigrhing  for  the  persons  bv  whom  he  is 
HO  atationed ;  and  if  in  anywise  proper  faoilitiea  are  not 
afforded  to  the  oheok- weigher  aa  required  b^  this  section, 
the  owner,  agent,  and  manager  of  snoh  mine  diall  each 
be  gnilty  of  an  offence  against  this  Act,  unless  he  prove 
that  he  had  taken  all  reasonable  means,  by  enforcing  to 
the  best  of  his  power  the  provisions  of  this  section,  to 
prevent  such  contravention  or  non-compliance. 

Alfred  Young  for  the  plaintiffs. — The  plaintiffs 
are  entitled  to  recover,  as  the  method  of  deter- 
mining the  deductions  from  their  wages  is  illegal, 
because  it  does  not  conform  to  the  statutory  pro- 
vision which  requires  that  the  deductions  should 
be  made  by  the  weigher  and  check-weigher,  if 
there  be  one.  Here  there  was  a  check-weigher, 
but  the  amount  of  the  deductions  were  not  deter- 
mined either  by  him  or  the  banksman.  The  case 
of  Jones  V.  The  Lynvi  Colliery  Company  (Nov. 
1886,  not  reported)  is  not  in  point,  because  there 
the  weighing  did  take  place  in  the  presence  of 
the  weigher  and  check-weigher. 

MacClymont  {Hextall  with  him)  for  the  defen- 
dants.— The  method  here  pnrsned  for  deter- 
mining the  deductions  is  not  illegal,  as  being 
contrary  to  the  Act  in  question.  The  Act  does 
not  make  it  an  essential  that  there  should  be  a 
check-weigher  at  all  who  is  to  determine  the 
amount  of  the  deductions.  Again,  the  weighing 
need  not  all  be  done  at  one  point,  and  there 
might  be  two  check-weighers  at  the  different 
points.  Lastly,  it  does  not  lie  in  their  mouth  to 
complain,  for  they  consented  to  the  course 
adopted,  and  if  they  had  accepted  the  mascers' 
offer  they  would  have  had  a  second  check-weigher 
to  represent  their  interests.    He  cited 

Bynd  v.  Spowart,  22  Scottish  Law  Beporter,  702 ; 
Orifitht  V.  Earl  of  Dudley,  47  L.  T.  Eep.  N.  S.  10 ; 
9  Q.  B.  Div.  357. 

Young  was  not  called  upon  to  reply. 

Stephen,  J. — My  view  is,  that  sect.  17  of  the 
Coal  Mines  Regulation  Act  1872  determines  the 
present  case.  That  section  provides  that  persons 
employed  in  the  mine  shall "  be  paid  according  to 
the  weight  of  the  mineral  gotten  by  them,  and 
such  mineral  shall  be  truly  weighed  accordingly." 
The  case  of  Jones  v.  Llynvi  Colliery  Company 
shows  that  the  mineral  to  be  weighed  may  be  the 
coal  without  the  slack  if  it  is  so  agreed.    The 

groviso  in  the  section  allows  certain  deductions, 
ut  enacts  that  those  deductions  shall  be  deter- 
mined by  the  banksman  or  weigher  and  check- 
weigher  (if  there  is  one).  Here  the  deductions 
were  not  determined  in  the  manner  pointed  out 
by  the  Act,  for  they  were  determined  neither  by 
the  banksman  or  weigher,  nor  by  the  check- 
weigher,  but  by  the  boy  who  managed  the 
machine  called  "Billy  Fairplay."  It  is  said 
that  it  was  agreed  that  this  mode  of  calculating 
deductions  should  be  adopted  ;  but  I  am  of 
opinion  that  it  was  not  competent  to  the  parties 
to  get  out  of  the  provisions  of  the  Act  of  Pailia- 
ment  by  means  of  such  a  contract.  Our  judg- 
ment, therefore,  will  be  in  favour  of  theplainti^ 
for  the  amount  claimed. 

Wills,  J.— I  am  of  the  same  opinion.  The 
plaintiffs'  claim  is  for  the  amount  of  certain 
deductions  which  they  allege  to  have  been 
illegally  made.  They  claim  payment  on  the 
weight  ascertained  in  the  only  way  whioh  the 
statute  allows.  There  is  a  proviso  in  sect.  17  that 
nothing  in  the  Act  shall  preclude  agreements  for 


deductions  "in  respect  of  stones  or  materials 
other  than  mineral  contracted  to  be  gotten,  which 
shall  be  sent  out  of  the  mine  with  the  mineral 
contracted  to  be  gotten."  This  proviso  is  satisfied 
by  allowing  contracts  as  to  the  making  of  such 
deductions,  but  it  is  not  intended  to  go  further 
and  to  provide  that  the  deductions  so  agreed 
upon  may  be  ascertained  by  some  method  different 
from  that  provided  by  the  Act,  If  this  had  been 
the  intention  it  woald  have  baen  expressly  stated. 
The  words  are  "such  deductions  being  deter- 
mined by  the  banksman  or  weigher  an^  check- 
weigher  (if  there  be  one)."  In  thn  present  case 
there  was  a  check-weigher,  but  the  deductions 
were  not  determined  by  him.  The  Act  was 
meant  to  prevent  the  adoption  of  methods  of 
ascertaining  deductions  other  than  those  pro- 
vided, its  policy  being  to  stop  the  making  of 
certain  contracts  which  were  found  to  engender 
constant  distrust  and  suspicions  of  unfair  deal- 
ings, and  so  to  produce  disastrous  results  to  the 
industry  of  the  country.  The  deductions  here 
were  not  determined  by  the  banksman  either  with 
or  without  the  check-weigher,  but  by  the  boj 
who  had  charge  of  the  machine  called  "  Billy 
Fairplay."  For  these  reasons  I  am  of  opinion 
that  the  plaintiffs  are  right  in  their  contention, 
and  that  the  only  deductions  which  the  defen- 
dants have  any  right  to  make  are  those  which  are 
ascertained  in  accordance  with  the  17th  section 
of  the  statute.  Appeal  allorced. 

Solicitors  forplaintiffs.  Field,  Roseoe,  and  Go~, 
for  Deane  and  Hands,  Loughborough. 

Solicitors  for  defendants,  Morten,  CtiUer,  and 
Co.,  for  ChaUinor  and  Co.,  Leek. 


PROBATE,  DR'ORCE,   AND  ADMIRALTY 

DIVISION. 

BIYOBCE    BUSINESS. 

July  16  arul  26. 

(Before  Butt,  J.) 

MooBE  V.  MooRE,  Chadwick,  and  Gkupitrs.  (a) 

Divorce — Htuband's  petition — Plea  of  deserlum 
set  up  by  vnfe — Counter-claim — Deed  of  separa- 
tum— No  covenant  to  eondorte  or  not  to  *ue— 
Judicial  separation. 

A  husband  sued  for  a  divorce  on  the  ground  of 
his  wife's  aduUery. 

His  wife  denied  the  aduUery,  counter  •  charged 
desertion,  and  prayed  for  a  judicial  sqparaitc* 
and  the  custody  of  the  youngest  child. 

The  husband  left  his  wife  in  Dec.  1884,  and  a  deed 
of  separation  was  executed  in  Jan.  1887,  but  the 
deed  contained  no  agreement  to  condone  past 
offences,  and  no  covenant  ttot  to  sue.  The  jury 
fownd  for  the  wife  on  all  the  iuues,  but  the  ease 
stood  over  for  argumeni  a*  to  iKe  effed  cf  (he 
deed  upon  the  wife's  claim. 

Held,  that  the  deed  was  no  bar,  and  that  she  was 
entitled  to  a  decree  of  judieidl  separation  o»  ths 
ground  of  desertion. 

The  husband,  a  master  mariner,  petitioned  for  a 

divorce  on  the  ground  of    his  wife's   adultery 

with  the  co-respondents,  Chadwick  and  Grriffitlu. 

The  parties  were  married  in  1866,  and  cohabited 

until  Not.  1884,  -when  the  petitianar  left  hia  wife, 

(a)  Baportad  b7H.  mniLiT-OBAsnaaos,  tmhi 
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and  they  had  never  since  lived  together.  There 
irare  six  children  issue  of  the  marriage. 

On  the  5th  Jan.  1887  a  deed  was  execated,  the 
parties  agreeing  to  live  apart,  and  the  husband 
to  allow  his  wife  2{.  10«.  per  month  for  her  main- 
tenance "as  long  as  the  separation  continued," 
and  the  wife,  on  her  part,  agreeing  "  to  refrain 
from  all  annoyance,  importunity,  and  molesta- 
tion," and  that  she  would  maintain  herself,  by 
the  aid  of  the  allowance,  out  of  her  own  earnings, 
and  that  she  would  not  pledge  her  husband's 
credit.  It  was  further  agreed  between  them,  that 
the  husband  should  retain  the  custody  of  the 
children  of  the  marriage. 

On  the  27th  April  18B7  the  husband  presented 
thepresent  petition. 

The  wife,  in  her  answer,  denied  the  charges  of 
adultery,  and  counter-claimed  for  a  judicial 
separation  on  the  ground  of  the  husband's  deser- 
tion for  two  years  and  upwards  without  reasonable 
cause,  and  she  also  asked  for  the  custody  of  the 
youngest  chOd. 

The  case  came  on  for  trial  before  Butt,  J.  and  a 
common  jury.  The  husband  offered  no  evidence 
afiainst  the  wife,  and  the  ;|ury,  under  the  judge's 
direction,  gave  a  verdict  in  her  favour  upon  all 
the  issues. 

The  learned  judge  suspended  pronouncing  a 
decree,  with  a  view  to  bearing  the  arguments  of 
counsel  as  to  the  effect  of  the  deed. 

/uJy  26. — Bargrave  Deane  for  the  wife. — ^The 
deed  is  not  a  bar  to  the  wife's  obtaining  this 
decree.  It  contains  no  covenant  to  condone  the 
husband's  past  offences,  nor  is  there  anv  stipu- 
lation that  she  shall  not  sue.  There  has  oeen  no 
case  in  which  a  deed  has  been  successfully  set  up 
to  bar  a  wife  from  obtaining  relief  on  the  ground 
of  misconduct  of  which  the  husband  was  guilty 
anterior  to  the  deed,  unless  such  misconduct  was 
expressly  mentioned  in  the  deed : 

Bom  t.  Bom, «  L.  T.  Bep.  N.  S.  «;  L.  Bep.  7  P. 
DiT.  225. 
In  Treat  v.  Treu  (57  L.  T.  Rep.  N.  S.  501 ;  L.  Eep. 
12  P.  Div.  128),  which  was  a  suit  for  restitntion, 
it  has  recently  been  held  that  the  court  is  not 
bound  to  take  cognisance  of  a  deed  unless  it  was 
expressly  pleaded  in  bar  of  the  decree  sought 
for.  As  in  that  case,  so  in  this,  the  wife  asks  for 
a  decree  in  order  that,  if  at  any  future  time  she 
can  prove  adultery  against  her  husband,  she  may 
be  in  a  positiota  to  obtain  a  dissolution  of  the 
marriage. 

C.  A.  MiddUton  for  the  husband. — This  deed 
oonstitutes  a  complete  "  accord  and  satisfaction." 
[Butt,  J. — Can  there  be  "accord  and  satisfac- 
tion" in  respect  of  a  matrimonial  offence?  It 
oonld  only  arise  in  cases  where  there  is  a  right  to 
Tclease  by  deed.]  By  ezecutiug  the  deed  the 
wife  abandoned  all  her  rights  to  sue  in  respect  of 
past  offences.  It  is  not  clear  that  the  matrimonial 
offence  of  desertion  has  been  committed  by  the 
husband  in  this  case.  We  submit  that  what  has 
taken  place  does  not  constitute  desertion.  He 
cited 

Bveknuuter  r.  Budamuter,  21  L.  T.  Bep.  N.  8.  2S1 ; 

L.  Eep.  IP.  *D.  718s 
Parkiiuon  r.  Parlcimon,  21  L.  T.  Bep.  N.  8.  782 ; 

L.  Bep.  2  P.  A,  D.  25 ; 
Bronm  v.  Brown  and  SheUon,  31  L.  T.  Bep.  N.  S. 
272 ;  L.  Bep.  3  P.  A,  B.  202. 

Butt,  J. — This  was  a  case  in  which  the  husband 
Bovight  for  a  divorce  on  the  ground  of  the  wife's 
ToLIiTII.N.S.,lM7. 


adulteij.  The  wife  pleaded  a  denial  of  this 
allegation,  and  alleg^  desertion  against  her 
husband,  and  counter-claimed  for  a  judicial 
separation.  No  evidence  was  offered  at  the  trial 
in  support  of  the  charges  against  the  wife.  Th» 
jury  found  the  issue  of  desertion  in  favour  of 
the  wife.  Therefore  desertion  was  established. 
It  appeared  in  the  course  of  the  wife's  own  evi- 
dence that  she  and  her  husband  had  entered  into 
an  agreement  to  live  separate,  and  the  question 
is,  whether  that  ought  to  operate  by  way  of 
barring  her  right  to  the  decree  she  claims,  and 
to  which  she  is  otherwise  undoubtedly  entitled. 
I  had  some  little  doubt  about  it  at  the  trial,  and 
therefore  I  reserved  the  point  for  further  con- 
sideration. The  conclusion  to  which  I  have  com» 
is,  that  I  ought  not  to  give  to  that  agreement 
the  weight  contended  for  by  the  counsel  for  th<» 
husband,  and  that  I  ought  not  to  say  that  it  bars 
the  wife  from  the  remedy  she  seeks.  In  the  first 
place,  the  agreement  is  not  pleaded.  That  is  a 
very  serious  matter,  because  there  may  be  a 
dozen  defences  to  a  deed  which  appears  on  its 
face  to  be  valid  and  binding.  Fraud,  for  instance, 
might  be  pleaded.  If  not  pleaded,  '^he  party  hast 
no  opportunity  for  going  into  the  question.  At 
any  rate,  there  is  authority  for  sa^g  that  th» 
court  is  not  bound  to  take  cognisance  of  the 
deed.  But  if  that  were  not  so,  I  should  hold  that 
this  deed  is  no  bar.  It  contains  no  covenant  not 
to  sue,  neither  is  there  anything  prejudicial  to 
such  a  covenant.  So  far  as  I  understand  this 
deed,  there  is  no  condonation — certainly  no  express 
condonation — of  the  marital  offence.  I  belieive, 
in  all  the  cases  decided  and  contended  for  by 
Hr.  Middleton,  the  basis  of  the  decision  has 
be<>n,  either  that  more  than  two  years'  desertion 
had  been,  in  fact,  established,  or  there  was  a 
covenant  not  to  sue.  Therefore,  under  all  the 
circumstances,  I  decree  a  judicial  separation,  with 
costs  against  the  husband. 

Solicitors  for  the  husband,  Chetter  and  Co. 
Solicitors  for  the  wife,  Field,  Bo$coe,  and  Co. 


TkvTiday,  July  28. 
(Before  the  Pbxsideni.) 

MiLLWAXD  V.  MlLLWABS  AND  ANDREWS,  (a) 

Dieoree— Guitty  v>if»—8«p<ivat»  property — Wife 
ordered  to  pay  coite  of  euU. 

Whenever  a  wife,  who  has  had  a  decree  niei  pro- 
notmosd  againet  her  on  the  oroitnd  of  her 
adultery,  i$  proved  to  be  absolutely  pottetted  of 
e^pareUe  property,  the  court  wiU  not  only  rtfute 
her  the  usual  order  for  wifJe  eoste,  hxii  will, 
upon  the  petitioner't  appUeation,  make  an  order 
againet  hir  that  the  pay  the  eotit  of  luit. 

This  was  the  husband's  petition  for  dissolution 
of  marriage  on  the  ground  of  the  adultery  of  his 
wife  with  the  co-respondent  Andrews. 

In  the  course  of  the  petitioner's  examination 
in  chief,  his  counsel  put  questions  to  him  as  to 
his  wife's  means,  with  a  view  to  costs.  It 
appeared  that  she  had  become  absolutely  possessed 
01  a  sum  of  60002.  on  attaining  her  majority,  and 
that  there  had  been  no  settlement. 

The  case  was  set  down  as  undefended,  but 
counsel  on  behalf  of  the  respondent  was  allowed 

(a)  Begpoitad  tj  H.  DnuiT-QauuMOS,  Sm^  Buiiatarni^ikw 
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to  cross-examine  the  {Mtitioner  as  to  vhat  moner 
he  had  bad  from  his  wife,  and  he  franldy  admitted 
that  he  owed  his  position  to  his  wife,  she  having 
paid  5002.  to  pat  him  into  practice  as  a  ToterinaiT' 
Bor^eon,  and  aboat  20002.  to  porchase  and  fomisii 
their  house,  and  to  pay  oS  his  debts. 

The  President  haying  heard  all  the  evidence 
and  pronounced  a  decree  niti,  with  costs  against 
Hke  co-respondent, 

R.  H.  PrUchard,  for  the  petitioner,  asked  for 
costs  against  the  respondent. 

H.  M.  Fmdh  for  the  respondent. — The  petitioner 
has  had  2500Z.  or  so  of  his  wife's  money,  and  has 
admowledged  that  he  would  not  now  be  in  the 
good  position  he  occupies,  had  it  not  been  for  his 
wife's  assistance.  I  ask  for  the  usual  order  for 
the  wife's  costs. 

The  Fbxsidekt. — That  is  a  courageous  appli- 
cation on  behalf  of  the  wife.  It  is  a  source  of 
daily  pain  to  me,  that  I  am  oblig^  to  inflict  on 
unfortunate  husbands  the  costs  arising  out  of 
the  misconduct  of  their  wives.  I  am  always 
extremely  glad  when  it  turns  out  that  the  guilty 
wife  has  separate  means  to  answer  costs.  In 
cases  where  there  has  been  a  settlement  the 
aggrieved  husband  is  entitled  to  have  it  varied  in 
his  favour.  Should  the  guilty  wife  remain,  then, 
in  cases  such  as  this,  where  there  is  no  settle- 
ment, in  full  posseesiou  of  her  property  P  I  am 
'very  happy  to  learn,  by  the  evidence  in  the  present 
case,  tluht,  though  upwards  of  20002.  has  been 
expended  by  the  wife  upon  the  common  home, 
there  still  renuiins  35002.  m  her  possession.  Like 
every  other  unsuccessful  litigant,  she  must  pay 
the  costs.  I  wish  that  tUl  gnuty  wives  who  come 
before  this  court  had  means  of  their  own  to 
answer  costs. 

Solicitors  for  petitioner,  Pritdhwrd  and  8on». 

Solicitors  for  respondent,  Onmdy,  Jkod,  and 
Orundy.       

f^ouse  of  laibs, 

Friday,  May  20. 

(Before     the    Lokd     Chancellor     (Halsbury), 

Lords  Watson,  FiTZ6EBALD,.and  Macnaghten.) 

ComcissioNERs  or  Inland   Bevenue  v.  Glasgow 

and  South-Western  Bailwat  Company,  (a) 

ON     APFEAL    TBOil    TEE     TIRST     DIVISION    OP     THE 
COURT   01  SESSION    IN  SCOTLAND. 

Stamp  Aet  1870  (33  ^  34  Vict.  e.  97),  s.  70— Oon- 
veyatiee  on  sale — GoTn/puUory  lale  vndor  Lands 
Clausei  Aet  1845 — Compensation  for  lost  of 
business — Ad  valorem  stcmp. 

The  respondent  company  took  certain  property  from 
8.  and  Go.  under  tlie  provisions  of  me  Lands 
Glauses  {Scotland)  Act  1845  (8^9  Viet.  c.  19). 
A  jury  aiuarded  to  S.  and  Go.  three  spedfie-iumu  .- 
(l)/or  the  value  of  the  land  taken;  (2)  for  the 
valtie  of  machinery,  buildings,  and  plant;  (3)  for 

■  compensation  for  toss  of  business.  The  convey- 
ance to  the  railway  company  reeiied  the  verdtel 
of  the  jury. 

BM  {reversing  the  judgment  of  the  court  bdow), 
that  the  conveyance  was  "  a  conveyance  on  sale," 
within  s'ct.  70  of  the  Stamp  Act  1870  (33  *  34 
Viet.  c.  97),  arul  that  the  ad  valorem  stamp  should 
be  assessed  on  the  total  amount  of  the  three  sum* 

<a}  Bcportad  by  a  E.  llAlsn,  E^.,  BuiMoHtt-lAw. 


ahovem»iiiioned,  the  sum  given  as  "cowpamafiwi 
for  loss  of  business "  being  part  of  ihe  "  eon^ 
tideraOon  for  the  sale"  of  the  land  within  the 
tehedule  to  the  Aet. 

This  was  an  appeal  from  a  judgment  of  the  First 
Division  of  the  Court  of  Session  in  Scotland, 
sitting  as  a  Court  of  Exchequer,  upon  a  case 
stated  by  the  Commissioners  of  Inland  Revenue, 
under  the  Stamp  Aet  1870  (33  &  34  Vict.  c.  97). 

The  case  is  reported  in  13  Court  Sess.  Cas.  4th 
Series,  480. 

The  respondent  company,  under  the  powers  of 
their  special  Act,  wished  to  acquire  certain  pro- 
perty belonging  to  Messrs.  Somerville  and  Co, 
timber  merchants  and  saw-millers,  of  Greenock, 
and  occupid  by  them  for  the  purposes  of  their 
business.  The  company  gave  a  notice  to  treat 
underthe Lands  Clauses  (Scotland)  Act  1845 (8A9 
Vict.  c.  19),  and  a  jury  was  summoned  who 
awarded  to  Somerville  and  Co.  compensation 
under  three  heads ;  first,  28,5862.  2s.  Id.,  as  the 
value  of  the  land ;  secondly,  14,5722. 16s.  3d.,  as 
the  value  of  the  buildings,  machinery,  and  plant ; 
and  thirdly,  94992.  8s.  3d.,  as  compensation  for 
the  loss  of  business ;  making  a  total  of  52,658L  6>.  7(L 
The  conveyance  to  the  railway  company  recited  the 
verdict  of  the  jury.  The  Commissioners  of  Inland 
Bevenn  6  were  of  opinion  that,  under  the  Stamp  Act 
1870,  sect.  70,  the  conveyance  was  chargeable  witiii 
an  ad  valorem  stamp  duty  upon  the  total  sum  of 
52,6582. 6(.  7d.,  but  the  railway  company  contended 
that  the  sum  of  94992.  8«.  Sd.  given  as  compensa- 
tion for  loss  of  business  should  not  be  included  in 
the  consideration  for  the  sale  of  the  land,  and  was 
not  liable  to  stamp  duty,  and  upon  a  case  being 
stated  under  sect.  19  of  the  Stamp  Act  1870,  the 
majority  of  the  First  Division  of  the  Court  ol 
Session  (the  Lord  President  Inglis,  Lords  Hum 
and  Adain)  adopted  this  view,  Lord  Shand  dis- 
senting. 

The  Gonuniaaioners  appealed  to  the  House  of 
Lords. 

The  Lord  AdvocaU  (Macdonald.  Q.G.),  the 
Attorney-General  (Sir  R.  Webster,  Q.C.),  the 
Solieitor-Oeneralfor  Scotland  (Robertson,  Q.C.), 
and  A.  J.  Young  (of  the  Scotch  Bar),  appeared 
for  the  appellants,  and  argued  that  the  considera- 
tion for  the  sale  was  the  whole  amount  paid  by 
the  railway  company  for  the  vendors'  interest  in 
the  land,  no  matter  how  the  total  sum  was  ar- 
rived at.    They  cited 

Potter  V.  Commurionsrt  o/  Inland  Ssvenm,  10  Ex. 

147;S8L.  J.84S,Ex.; 
PiU  V.  Pa»;  Sm parte  LamJUoi^  8S  L.  T.  Bep.  N.  S. 

lB:3Ch.l>iy.86. 

BMowr,  Q.C.  (of  the  Scotch  Bar)  and  E.  8. 

Wrighi,  for  the  respondents,  contended  that  the 
sum  given  as  compensation  for  loss  of  busi- 
ness was  not  paid  as  the  price  of  anything  which 
passed  to  the  company,  for  no  goodwill  was  con- 
vejred  to  them.  It  is  of  the  nature  of  compensa- 
tion for  disturbance,  and  is  distinct  from  the 
price  of  the  land  and  buildings.  If  Somerville 
and  Co.  had  been  merely  occupiers,  and  not 
owners  also,  they  would  have  been  entitled  to  this 
sum,  though  there  would  have  been  no  convey- 
ance at  all  by  them  to  the  purchasers.  Tb^ 
referred  to  Lord  Cairns'  judgment  in 

HanunsrmitH  Railway  Oompawy  v.  Brand,  21 L.  T. 
Sep.  N.  S.  ass ;  L.  Bep.  4  H.  L.  171. 

The  lard  Adooeat»  was  not^oaUed  on  to  reply. 

igitized  by  LjOOQ iC 


Deo.  U»  1889.] 


THE  LAW  TIMES. 


[Vol.  Lvn.,  N.  S.-571 


H.  or  L.]        CoMifiasioiutBS  or  Ihuxs  Sbtbkux  «.  ti^useov  &  S.-W.  Sailvat  Co. 


[H.orL. 


At  the  coadnsion  of  tha  argaments  for  the 
respondents  their  Lordships  gare  judgment  as 
follows : — 

The  Lord  Geancilloi,  (Halshnry). — My  Lords  : 
I  cannot  say  that  any  donbt  has  been  infused 
into  my  mind  by  the  argamoits  which  have  been 
addressed  to  ua  by  the  connsel  for  the  respon- 
dents. The  matter  seems  to  me  to  be  an  exceed- 
ingly plain  one.  That  which  the  railway  company 
had,  under  the  powers  of  the  Act,  power  to  do 
was  to  take  land  compolsorily  from  the  owners, 
and  the  statute  has  provided  the  machinery  by 
which  the  price  at  which  it  is  to  be  taken  should 
be  ascertained.  The  parties  mav,  if  they  please, 
agree,  but  if  they  do  not  agree  tbe  price  is  to  be 
ascertained  as  between  them,  and  two  matters  are 
dealt  with  by  the  statnte,  one  the  value  of  the 
property  so  taken,  and  the  other  the  question  of 
severing  the  property  so  taken  from  the  lands 
held  therewith.  Sect.  48  of  the  statnte  is  that 
-which  in  truth  we  are  at  present  constrning; 
because  this  is  a  proceeding  under  sect.  48,  and 
although  the  other  sections  of  the  statnte  may  be 
quoted  to  throw  light  upon,  and  to  interpret  the 
language  of  that  section,  that  which  your  Lord- 
ships are  considering  at  present  is  a  proceeding 
under  sect.  48.  That  section  expressly  provides : 
"Where  Fuch  inquiry  shall  relate  to  the  value 
of  lands  to  be  purchased,  and  also  to  compensa- 
tion for  injury  done  or  to  be  done  to  the  lands 
heUA  therewith,  the  jury  shall  deliver  their  ver- 
dict," and  so  on ;  and  tne  latter  part  of  the  sen- 
tence refers  to  severance.  The  two  things,  and 
the  only  two  things,  which  are  within  the  ambit 
and  contemplation  of  the  statute  are  the  value  of 
the  lands,  and  such  damages  as  may  arise  to  other 
lands  held  therewith  by  reason  'of  the  particular 
land  which  is  taken  being  taken  from  them.  Now 
that  seems  to  me  to  be  at  the  foundation  of  the 
whole  argument.  That  alone  was  what  the  jnnr 
in  this  case  had  power  to  assess,  because  it  is  ad- 
mitted that  no  question  arises  upon  the  other 
part  of  the  section ;  no  question  arises  here  about 
any  dama^  from  severance.  It  is  admitted, 
therefore,  impliedly,  that  the  only  thing  which 
the  jury  had  here  to  assess  was  the  value  of  the 
land.  Of  course  the  word  "value"  is  itself  a 
relative  term,  and  in  ascertaining  what  is  the 
-Talne  of  the  land  it  is  extremely  common,  indeed 
it  is  inevitable,  to  go  into  a  great  number  of  cir- 
cumstances by  which  that  which  is  proper  com- 
pensation to  be  paid  for  the  transfer  of  one  man's 
property  to  another  is  to  be  ascertained.  A 
whole  nomenclature  has  been  invented  by  gen- 
tlemen who  devote  themselves  to  the  considera- 
tion of  sacb  questions,  and  sometimes  I  cannot 
help  thinking  that  the  language  which  they  have 
employed,  so  familiar  and  common  in  respect  of 
BDcn  subjects,  is  treated  as  though  it  were  the 
langnags  of  the  Letnslature  itself.  We,  however, 
must  be  guided  by  what  the  langnage  of  the 
Legislature  is.  Now  the  lenyiage  M  this  Legis- 
lature is  this :  that  what  the  jury  have  to  ascer- 
tain is  the  value  of  the  land.  In  treating  of  that 
Talne,  the  value  under  the  curcametances  to  the 
person  who  is  compelled  to  sell  (because  the 
statute  compels  him  to  do '  so)  may  be  naturally 
and  properly  and  justly  taken  into  account;  and 
when  Boch  phrases  as  "  damages  for  loss  of  busi- 
ness "  or  "  compensation  for  the  goodwill  "taken 
from  tbe  person  ara  used  in  a  loose  and  general 
maaae,  tiiey  are  not  laacuuiitte  for  the  parpoee  of  I 


giving  verbal  expression  to  what  everybody 
understands  as  a  matter  of  business,  but  in 
strictness  the  thing  which  is  t«  be  ascertained  is 
the  price  to  be  paid  for  the  land,  that  land  with 
all  the  potentialities  of  it,  with  all  the  actual  uie 
of  it  by  the  person  who  holds  it,  is  to  be  con- 
siderea  by  those  who  have  to  assess  the  compen- 
sation. As  has  been  pointed  out,  the  language 
nsed  in  this  narrative  may  not  perhaps  be 
strictly  accurate.  I  am  by  no  means  certain 
that  it  is ;  but  suppose  that  it  is  not,  suppose 
that  the  jury,  or  the  conveyancer  who  drew  tiiis 
deed,  has  in  the  joarrative  introduced  a  descrip- 
tion of  the  different  elements  by  which  the 
gross  sum  is  to  be  ascertained,  and  has  inaodn- 
rately  used  phrases  not  altogether  appropriate 
to  the  particular  transaction  which  they 
describe,  what  does  that  come  toF  The  thing 
which  the  railway  company  had  to  pay,  ana 
the  thing  whicb  the  owners  of  the  land  hod 
to  transfer  by  this  compulsory  process,  was,  on 
the  one  hand  b2,658l.  Gs.  7d.,  including  this 
94&91.  8s.  3(2.,  and  on  the  other  hand  the  land^ 
and  premises  which  were  the  subject-matter  of 
the  transaction.  Under  those  circumstances  it 
seems  to  me  to  be  beyond  all  doubt  that  that 
which  is  to  be  paid  as  stamp  duty  is  the  cut 
valorem  duty  upon  the  transaction  itself  which 
conveyed  from  the  one  to  the  other  that  which 
by  the  process  of  this  Act  of  Parliament  is 
ascertair.ed  to  be  the  value,  and  that  is,  under 
the  express  language  of  sect.  48,  the  value  of 
the  land.  If  it  is  the  value  of  the  land,  it 
cannot  be  doubted  that  the  ad  vcUorim  stamp 
must  be  upon  that  value.  It  appears  to  iw, 
therefore,  beyond  all  doubt  that  tne  judgment 
of  the  court  below  ought  to  be  reversed,  and 
that  your  Lordships  ou^ht  to  affirm  the  original 
judgment  of  the  commissioners,  uid  I  so  move 
your  Lordships. 

Lord  Watsoh.— My  Lords :  I  also  am  of  opinion 
that  the  judgment  of  the  Court  of  Session  in  thw 
case  cannot  be  sustained.  The  learned  judges 
of  the  majority  appear  to  me  to  have  fallen  into 
error  from  assumiog  that  the  Lands  Clauses  Aot 
authorises  persons  whose  property  is  taken  to 
claim,  and  compels  railway  companies  to  pa}^ 
something  in  the  nature  of  personal  damage. 
That  view  is  very  distinctly  expressed  by  Lord 
Mure ;  but  it  appears  to  me  to  be  entirely  incm- 
sistent  with  the  provisions  of  the  Act.  As  I  read 
these  provisions  the  statute  authorises,  in  the 
first  place,  compensation  for  land  or  an  interest 
in  land.  By  "compensation"  is  meant  an 
equivalent  for  that  which  the  railway  compiany 
taxe  and  acquire,  and  the  proprietor  gives  up  to 
them.  Then,  in  the  second  place,  these  provisions 
contemplate  damages  for  injury  occasioned  to 
lands  which  are  not  taken  by  reason  of  the 
exeention  of  the  company's  works  upon  the  lands 
taken.  In  this  case  tne  jury,  following .  the . 
terms  of  the  claim  which  was  lodged  by  the  land- 
owner in  answer  to  the  notice  to  treat  given  by 
the_  railway  company,  have  found  the  former 
entitled  to  95001.  tor  loss  of  business.  I  do  not 
think  that  claim  would  be  sustainable  if  the  wordk 
in  wMch  it  is  described  did  correctly  express  the 
legal  category  to  i  which  the  claim  itself  belongs. 
You  cannot  disoover  from  the  words  which  «ra 
used  to  describe  the  snm  that  it  was  claimed  as 
compensation  for  an  interest  in  land;  but'.l 
entertain  no  doabt  whaterw  (hat  it  waa  mewit  to 
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be  M,  and  that  it  waa  bo  treated  by  the  jniy.  In 
assessing  the  valae  of  the  property,  or,  in  other 
words,  the  consideration  which  the  railway  com> 
pany  ought  to  pay  for  the  land,  or  interest  in 
land  which  they  take,  it  has  become  the  practice 
of  claimants  to  state  the  various  items  into  which 
that  price  or  consideration  is  capable  of  being 
resolved,  and  to  aak  the  jury  to  consider  these 
separately.  When  a  proprietor,  instead  of  letting 
his  land  to  a  tenant,  occnpies  it  himself  for  the 
purposes  of  trade,  that  is  a  special  kind  of 
occupancy  which  most  be  taken  into  account  in 
estimating  the  value  of  the  land;  and  the  claim 
made  here,  which  was  affirmed  by  the  jury  to 
the  extent  of  95001.,  was  obviouslv  intended  to 
cover  the  loss  which  Somerville  and  Go.  sustained 
by  reason  of  their  having  to  give  np  the 
occnpancy  of  the  saw-mills  which  the  railway 
company  took  for  the  purposes  of  their  under- 
taking. Upon  that  footing  it  is  an  item  of  value 
which  is  rightly  included  in  the  price.  In  the 
view  which  the  majority  of  the  court  below  seem 
to  have  taken  of  it,  it  was  an  item  which  could 
not  be  made  a  matter  of  charge  against  the  rail- 
way company.  The  Lord  President  points  out 
what  is  perfectly  true,  that  occupancy  may  be 
severed  from  ownership.  The  owner  may  let  to  a 
tenant,  and  in  that  case  the  proprietor's  claim  would 
arer  only  the  first  two  items  in  the  finding  of 
the  jury.  Upon  the  third  item  the  railway  com- 
pany would  in  that  case  have  to  deal  with  the 
tenant,  and  to  satisfy  his  claim  for  loss  of 
occupancy,  which  would  be  greater  or  less 
aooording  to  the  duration  of  his  leHse.  But  then 
the  learned  judge  goes  on  to  say  this,  comparing 
the  case  of  a  proprietor  occupying  his  own 
premises  for  the  purposes  of  traae  with  the  case 
of  his  letting  them  to  other  traders  :  "  Now,  does 
it  make  any  difference  that  the  two  characters  of 
proprietor  and  tenant  or  occupier  are  combined 
in  the  same  person ;  or  does  that  circumstance 
of  the  combination  of  these  two  characters  affect 
the  nature  of  the  oompensation  for  loss  of 
business  which  was  awarded  by  the  verdict  of 
the  juryP  I  think  not."  Upon  that  point  I 
cannot  come  to  the  same  conclusion  as  his  Lord- 
ship. Occupancy  is  a  right  incidental  to  property; 
it  passes  with  a  disposition  of  property  unless  it 
has  been  severed  from  it  by  a  lease,  in  which  case 
the  tenant's  right  becomes  a  burden  upon  that  of 
the  proprietor.  The  difference  between  the  two 
cases,  and  to  my  mind  the  esdentisJ  difference, 
is  this,  that  in  the  one  case  this  disposition  of 
Somerville  and  Go.  carries  the  whole  iright  of 
occupancy  from  the  date  of  entry  specified  in  the 
deed ;  in  the  other  case  it  woidd  not  carry  any 
right  of  occupancy  Until  the  expiry  of  the 
tenant's  lease,  and  therefore  no  such  item  as  this 
could  have  been  claimed  by  the  owner  had  the 
currency  of  the  lease  been  for  a  considerable 
period.  It  is  argued  that  the  sum  of  95001.  is  not 
consideration  for  any  right  taken  by  the  company 
or  conv^ed  to  the  compapy  by  Somerville  and 
Co.  If  I  am  right  in  saying  tbiat  it  is  a  sum  paid 
in  respect  of  the  company  taking  from  them  and 
becoming  possessed  of  their  exclusive  right  of 
occupancy,  that  is  not  so.  The  deed  of  conveyance 
in  wnich  the  consideration  is  inserted  gives  the 
•ompany  the  right  of  occupancy.  So  &r  as  I 
know  it  is  their  only  title  to  it ;  and  if  Somerville 
and  Co.  refused  to  g^ve  np  possession,  the  railway  I 
company's  remedy  would  lie  in  founding  upon  the  > 


deed  of  conveyance  as  giving  them  the  right  oC 
occnpanoy ;  they  have  no  other  title  as  far  as  I 
can  see.  In  these  circumstances  I  cannot  doubt 
that  they  have  got  in  return  for  that  sum  the 
very  subject,  the  veiy  interest  in  the  esliate,  for 
which  it  waa  intended  that  compensation  should 
be  given.  Upon  these  grounds  I  have  come  to 
the  conclusion  that  the  judgment  of  the  court 
below  ought  to  be  reversed. 
Lord  FiTzesRALS. — My  Lords :  For  the  reastms 

f'ven  by  the  Lord  Ghancellor  and  Lord  Wata«Hi, 
am  of  opinion  that  the  interlocutor  of  Jan.  ^ 
1886,  by  which  the  Court  of  Exchequer  in 
Scotland  determined  "that  the  sum  of  9409(.  Ba.Zi. 
sterling  is  not  to  be  reckoned  part  of  the  con- 
sideration for  the  sale  on  which  the  conveyance 
mentioned  in  the  case  was  granted,"  shonld  be 
reversed,  aud  that  the  determination  of  the 
Commissioners  of  Inland  Bevenue  shonld  be 
restored.  The  conveyance  in  question  is  nn- 
donbtedly  a  conveyance  on  the  sale  of  property 
whereby  property  was  legally  transferred  to  the 
railway  company.  What  was  the  property  so 
transferred  F  The  land  in  question,  the  con- 
veyance of  the  lands  carrying  by  its  very  force  the 
right  to  the  immediate  possession,  and  thus 
determiniuK  the  occupation  of  the  vendor.  From 
the  conveyance  the  94991.  8*.  3<{.  seems  to  h»ve 
been  apportioned  by  the  jury  as  fjompensation  for 
loss  oi  business.  But  now  was  that  loss 
occasioned  P  The  answer  must  necessarily  be,  by 
the  determination  on  the  conveyance  of  the 
vendor's  light  to  the  possession  and  ocoupaticn 
of  the  lands.  The  conveyance  then  appropriately 
goes  on  to  say,  "  said  three  sums  amounting  in  all 
to  the  sum  of  52,668{.  6«.  7d."  That  sum,  no 
matter  how  you  inay  subdivide  it,  no  matter  how 
you  may  deal  with  it,  is  the  price  to  be  paid  by 
the  railway  company  in  one  shape  or  another  tat 
the  right  to  the  lands,-  and  the  immediate  occupa- 
tion, and  in  my  judgment  forms  the  consideration 
for  the  sale. 

Lord  MACiTAOHTEir. — My  Lords :  I  entirely  Agi'ee. 
The  Glasgow  and  South- Western  Railway  Com- 
pany required  to  purchase  and  take  for  the 
enrpose  of  their  undertaking  certain  lands 
elonging  to  Messrs.  Somerville  and  Co.,  who 
were  saw-millers  and  timber  merchants.  Messrs. 
Somerville  and  Co.  were  in  the  occupation  of 
those  lands  for  the  purposes  of  their  trade.  The 
railway  company  gave  a  notice  to  treat  under  the 
Lands  Clauses  Consolidation  Act  in  the  usual 
form.  In  answer  to  that  notice  Messrs.  Somerville 
and  Go.  sent  in  their  claim ;  it  was  a  claim  in 
respect  of  those  lands.  That  was  the  only  claim 
they  could  make  in  answer  to  the  notice  to  treat. 
They  divided  their  claim  into  three  heads.  That 
was  a  convenient  mode  for  enabling  the  jury  to 
ascertain  what  was  the  sum  proper  to  be  paid 
under  the  circumstances ;  but  still  the  sum,  how- 
ever  arrived  at,  was  purchase  money  or  oompensa- 
tion for  the  lands,  and  it  was  awarded  as  such; 
in  fact  the  jury  had  no  power  to  award  Messrs. 
Somerville  a  smgle  farthing,  except  as  compen- 
sation in  respect  of  the  lands.  Now,  the  Lands 
Glauses  Act  prohibits  a  railway  company  from 
entering  upon  any  lands,  except  by  consent,  until 
payment  or  deposit  of  the  purchase  money  or  oom- 
pensation agreed  or  awarded  to  be  paid.  It 
appears  to  me  impossible  to  contend  that  the  con- 
sideration for  the  sale  of  the  lands  was  anything 
less  than  the  full  amount  of  purchase  inooey  or 
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compensation  ascertained  in  aecordance  with  the 
Act,  and  required  by  the  Act  to  be  paid  or 
deposited  before  entry. 

Judgment  appealed  fimn  reverted.    Delermi- 

notMW  ef  (he    Gomtmienonen    of  Jniamd 

JBeMKiM  affirmed.    Steepondmie  topay  ihe 

eottt  of  &e  appeal,  and  the  eotte  heUw. 

Solicitor  tor  the   appellant,    W.   H.   ISelviU, 

Solicitor  of  Inland  Sevenne  for  England,  for 

1).  Orele,  Edinburgh,  Solicitor  of  Inland  Bevenne 

lor  Scotland. 

Solicitor  for  the  respondents,  W.  A,  Loeh,  for 
J.  0.  Brodie  aad  £fon«,  Edinburgh. 


— — ♦ — 

COURT   OF  APPEAL. 

Tveedaig,  Aug.  9. 

(Before  Coiroir,  Bowxk,  and  Frt,  L J'J.) 

Ths   Minzbai/-Wateb   Bottub    Exckihgi    akd 

Tbask  Pbotictioh  Society  v.  Booth  axo  Co.  (a) 

APPEAL  raOM  THE  CHAECBRT  SITISIOTT. 

Agreement — Beetraint  of  trade — VaUdiiy — Beaiott- 
aUenee* -~  Trade  Proteeiio»  Society  —  Trade 
Union. 

The  plaintiffs  moved  to  restrain  the  drfendanie 
from  employing  ae  a  traveller,  or  oarman,  or 
outdoor  employe,  a  carman  viho  hadjuit  quitted 
the  lerviee  of  the  plaintiff  Gov.  Cox  and  the 
defendant*  uiere  mineral-toater  vendors  and 
members  of  the  plaintiff  society,  whieh  toat 
formed  for  organisma  a  system  for  the  restoration 
to  ite  memhers  of  thetr  mineral-waler  bottles,  and 
of  protecting  the  interests  of  the  trade.  A  ride  of 
Ote  society  was  as  foUotos :  "  No  member  shall 
employ  any  traveller,  carman,  or  outdoor  em- 
ploye who  has  left  tlie  service  of  another  member, 
without  the  consent,  in  writing,  of  his  late 
employer,  until  after  the  expiration  of  two  years 
from  his  leaving  such  servtee."  The  number  of 
members  was  limited  to  500,  and  the  number  of 
eaisting  members  was  179,  including  mineral- 

.  water  vendors  with  places  of  business  all  over  the 
metropolitan  area,  and  in  various  parts  of  the 
British  Isles,  and,  in  one  instance,  even  in  New 
Bouth  Wales.  The  d^endants  contended  that 
the  rale  in  question  was  against  public  oolicy,  as 
being  an  unfair  restraint  on  trade,  ana  that  the 
plaintiff  society  was  a  trade  union  within  the 
meaning  of  the  Trade  Union  Acts  of  1871  and 
1876,  and  that  consequently  the  agreement  was 
not  enforceable  in  law. 

Beld  {affirming  the  decision  of  UhUty,  J.),  that  the 
rule  was  an  unreasonable  restrairU  on  trade,  and 
thai  the  injunction  miut  be  refused. 

The  Mineral- Water  Bottle  Exchange  and  Trade 
Protection  Society  Limited  was  registered  ander 
the  Companies  Acts  1862  to  1883  as  a  compmny 
limited  by  guarantee,  and  its  objects,  as  stated  in 
the  memorandum  of  association  were  {inter  alia) : 

(a)  "  To  laiae  a  fund  or  fnnds  by  umQal  sobsoTiption, 
cntiance  fees,  donations,  fines,  levies,  loans  on  seonrity, 
or  otherwise  ;  "  (b)  "  to  protect  the  bottles  and  boxes  of 
members  bearing  their  name  or  names  or  trade  mark 

(a)  BeporUA  If  fVLASK  EVAXS,  Esq^  BarristeiHit-Law. 


from  being  need  or  dealt  with  by  anjy  person  or  peraeas 
not  having  lawful  anthority  for  nsmg  or  dsaling>  with 
the  same ; "  (c)  "  to  organise  and  carry  into  effeot  a 
system  for  the  restoration  to  the  members  of  lost,  mis- 
plaoed,  stolen,  or  misappropriated  bottles  and  boxes ;  " 
(e)  "  to  ponish  by  fines  or  otherwise,  and  to  proseente  BT 
law  idl  persons  found  dealing  In,  selling,  retaining,  sr 
destroying  any  bottles  or  boxes  which  ore  the  property 
of  members  of  the  society ; "  (f)  "to  provide  for,  and 
be  a  central  medinm  of  naefnl  information  available  for 
every  member  of  the  society,  and  generally  for  the 
forweiance  and  promotion  of  their  intorosts ;  (s)  "to 
adopt,  sapport,  and  cany  into  effect  say  measures  for 
the  protMOon  of  the  interests  of  the  trade,  and  to 
initiate,  altar,  or  improve  the  law  in  relation  to  snek 
bnsineas; "  (n)  "  toao.operate  or  eommnnioate  with  any 
kindred  soeiei^  in  any  part  of  the  United  Kingdom  or 
the  colonies." 

Of  the  articles  of  assodation  the  following  obJj 
are  material: 

1.  The  sooisty,  for  the  purposes  of  registration,  is  ds- 
elazed  to  oonsiat  of  500  members. 

41.  Ko  person  shall  be  permitted  to  become  a  member 
who  is  not  a  master  manufaotnrer  in  the  trade,  or  a 
partner  in  a  firm,  or  a  manager,  secretary,  or  direator<^ 
a  pnbUo  company  carrying  on  business  as  mineral-watsr 
manufacturers. 

44.  No  member  shall  employ  any  traveller,  oarmaa,  or 
outdoor  em^loyi,  who  has  Iwt  the  service  ot  another 
member,  without  the  consent,  in  writing,  of  his  lata 
employer,  until  after  the  expiration  of  two  years  from 
his  leaving  snoh  service. 

The  plaintiff,  James  Cox,  and  the  defendants. 
Booth  and  Co.,  were  respectirely  members  of  the 
society,  which,  at  the  date  of  the  action,  con- 
sisted  of  179  members,'  with  places  of  boainesB  all 
over  the  metropolitan  area,  in  varioos  parts  of 
the  United  Kingdom,  and,  in  one  instance,  in 
New  South  Wales.  The  present  action  was 
brought  by  the  society  and  Cox  for  an  injunction 
to  restrain  the  defendants  from  employing  or 
continuing  to  employ  one  John  West  or  any 
other  person  who  had  been  employed  as  traveller, 
carman,  or  outdoor  emiployi  oi  the  plaintiff  Cox, 
in  carrying  on  his  business  of  a  mineral-water 
manufacturer,  until  after  the  expiration  of  two 
years  from  the  time  when  West  left,  or  any  such 
other  person  shonld  have  left,  the  service  of  Cox ; 
and  also  from  employing  as  above  mentioned  any 
other  person  who  had  been  traveller,  carman,  or 
outdoor  emjiloyi  of  any  other  member  of  the 
plaintiff  society,  contrary  to  the  provisions  of 
the  articles  of  association  of  the  said  society  in 
that  behalL 

The  plaintiffs  having  moved  before  Chit^,  J. 
for  an  injunction  in  the  above  terms,  the  defend- 
ants contended  that  rule  44  was  against  public 
policy,  as  bein^  unfairly  in  restraint  of  trade,  and 
that  the  plaintiff  society  was  a  trade  union  within 
the  meaning  of  the  Trade  Unions  Acts  1871  and 
1876,  and  that  consequently  the  agreement  was 
not  enforceable  at  law. 

Chitty,  J.  on  the  8th  July  held  that  the  rule 
was  unreasonably  in  restraint  of  trade,  and 
refused  the  motion  with  costs. 

The  plaintifEs  appealed. 

Bomer,  Q.C.  and  Job  Bradford  for  the  appel- 
lants.— The  society  are  not  the  only  plMutiffs; 
Cox  is  also  joined.  The  main  object  of  asso- 
ciating is  to  nave  a  proper  exchan^  of  bottles. 
By  employing  other  members'  discharged  car- 
men, members  obtain  a  portion  of  the  goodwill  of 
the  others  business  ;  and  the  rule  is  also  framed 
to  prevent  unfair  competition.  The  restriction  is 
not  unfair  or  greater  than  i^  necessary.  It 
cannot  be  said  to  be  nnrca.sonr.Vle.     There  is 
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nothing  in  the  Trade  Union  Act  to  prohibit  such 
an  agreement.    Thej  referred  to  the 

Trade  Vwlodb  Act  1871  (34  *  85  Viet.  o.  31),  a.  4 ; 
/on«<  T.  Ntrih,  32  L.  T.Bep.  K.  S.  149;  L.  Bep. 
19  Bq.  436. 

[Bowxs,  L.  J.  referred  to  Hilton  v.  Eckvrttey,  25 
L.  T.  Bep.  0.  S.  214;  6  El.  &  Bl.  47.] 

WhiWkomey  Q.C,  and  Hull,  for  the  defendants, 
were  not  called  upon. 

Cotton,  L.J. — We  are  asked  on  this  appeal 
from  Chitty,  J.  to  enforce  a  clause — Ko.  44— in 
the  articles  of  association  of  this  company,  and,  in 
my  opinion,  the  question  is  simply :  Can  we  en- 
force that  article,  treating  it  (as  it  is]  a.1  a 
covenant  between  all  the  members  P  I  tbunk  we 
oannot.  "We  have  not  to  deal  with  the  question 
as  to  whether  the  members  of  this  body  might 
have  enforced  a  covenant  exclusirely  pomted  to 
nrevent  the  members  from  injuring  one  another 
in  a  particular  way  by  improperly  acquiring  in- 
formation which  had  been  gained  by  the  serrants 
of  one  another;  that  matter  ia  not  before  us. 
Therefore  I  think  it  better  not  to  give  any 
opinion  as  to  how  any  covenant  or  restriction 
might  have  been  framed  so  as  to  be  lawful.  What 
we  nave  to  deal  with  here  is  not  such  a  covenant, 
and  I  only  mention  this  so  that  it  may  not  be 
enppoeed  that  we  give  any  opinion  as  to  any 
covenant  properly  framed  to  prevent  one  member 
from  injuring  another  by  acquiring  infonnation 
from  a  servant,  which  would  be  )mproper  and 
would  be  wrong.  [His  Lordship  read  art.  44, 
and  continued  :]  That  language  is  most  perfectly 
general.  It  is  not  even  limited  in  its  application 
to  any  particular  employe!  who  from  their  position 
migl^  have  acquired  any  knowledge  confiden- 
tiiuly  in  their  employment.  It  ia  not  confined  to 
servants  who,  having  been  put  in  places  of  con- 
fidence, have  been  long  enough  in  the  service  to 
obtain  any  information  which  they  ought  not 
improperly  to  disclcse,  and  which  might  be  used 
to  the  detriment  of  their  employer.  So  that, 
generally,  if  any  outdoor  employe  were  in  the 
aerviee  of  any  member  of  the  society,  even  for  a 
week,  and  then  left,  he  could  not  be  employed,  if 
this  covenant  were  a  good  one,  by  anv  other 
member  of  the  association.  That  of  itself  might 
be  used  most  oppressively,  and  although  in*  the 
present  case  it  might  be  proper,  if  the  covenant 
were  aptly  framed  and  a  good  one,  to  restrain  the 
defendants  from  employing  a parti'iular  individual 
so  as  to  prejudice  his  late  employer  by  using 
knowledge  he  had  got  confidentially,  yet  there  is 
no  such  restriction  or  limitation  in  this  covenant 
at  all.  It  ia  V6rj  like  the  case  to  which 
Bowen,  L.J.  referred  of  Hilton  v.  Eckenley 
(uhi  sup.),  in  which  there  was  an  attempt  to  rege- 
late the  way  in  which  certain  members  of  an 
association  were  to  carry  on  their  trade.  That  ia 
a  difiiculty  here.  But,  in  my  opinion,  the  great 
objection  to  this  covenant  is  tnat  in  its  mere 
terms  it  might  be  used  most  oppressively  by 
preventing  a  man  who  had  never  been  in  any 
confidential  position,  and  never  desired  im- 
properly to  use  the  information  he  had  then 
acquired,  from  getting  employmmit  from  another 
master  in  the  trade  which  he  knew  most  about, 
and  which  he  could  best  carry  on.  In  my 
opinion,  on  the  ground  that  this  covenant  is  one 
wnich  we  ought  not  to  enforce,  this  motion  ought 
to  be  refused. 


BowxN,  L.J. — I  agree  ao  entirely  with  the 
judgment  of  Cotton,  L.J.,  that  I  will  not  add 
anything. 

FsT,L.T.— I  am  entirely  of  the  same  opinion.  It 
appears  to  me  that  a  covenant  might  possibly  have 
been  framed  which  would  have  been  good — that  is 
to  say,  the  masters  might  have  contracted  not  to 
use,  m  competition  with  one  another,  knowledge 
confidentially  obtained.  It  is  said  the  object  of 
this  clause  is  to  give  effect  to  that  intention ;  but 
it  has  gone  far  beyond  it,  because  it  applies  to 
everv  traveller,  every  carman,  and  every  outdoor 
employe,  whether  he  has  or  has  not  acquired 
such  knowledge.  It  applies  to  those  who  may 
have  acquired  knowledge,  although  they  have 
been  employed  in  distant  localities,  where  their 
knowledge  is  of  no  avail.  I  think,  therefore,  the 
restraint  of  trade,  and  of  the  liberty  of  Her 
Majesty's  subjects  in  gwiing  employment,  is  &r 
in  excess  of  any  legitimate  purpose  of  the  con- 
tracting parties. 

Appeal,  and  by  consent  action,  dismiised  vnt\ 
cost*. 

Solicitor  for  the  appellants,  W.  Webb. 

Solicitors  for  the  defendants,  Smyihe  and 
Brettell. 


Wednesday,  Aug.  10. 

(Before  Cotton,  Bowen,  and  Frt,  liJJ.) 

Walksb  v.  General   Mutual   Investxekt 

Building  Societt.  (a) 

APPEAL  FROX  THE  CHANCERT  DIVISION'. 

Building  society— Arbitration— Ditputa  hei»«en 
society  and  mernber—Witiidravnng  member — 
Jurisdiction  of  court — Building  Societies  Act 
1874  (37  ^  38  Viet.  c.  42),  «.  16—EuMing 
Boeieiies  Act  1884  (47  ^  48  Viet.  e.  41),  s.  2. 

A  member  of  a  building  society  who  had  giosn 
notice  to  vntkdraw  brouglU  am  action  to  restrain 
the  society  from  distributing  any  profits  until  As 
shares  of  the  laithdratning  members  had  been 
paid.  The  rules  of  the  society  contained  the 
luruol  rule  that  aU  disputes  between  the  soeieig 
and  any  member  shoiud  be  rrferred  to  arbitra- 
tion. North,  J.  held,  on  Tnoiion  by  the  plaintiff 
for  an  injunction,  that  a  xmthdraufing  mernber 
was  stiU  a  member  of  the  society  within  the  mean- 
ing of  the  rule,  and  that,  the  dispute  not  being  as 
to  the  construction  of  any  mortgage  deed,  or  any 
contract  m  any  document  other  than  the  ruies  of 
the  society,  within  the  meaning  of  the  Building 
Societies  Act  1884,  the  court  Jiad  no  jurisdiction 
to  try  the  aetion. 

Held,  on  appeal,  that  the  plaintiff  %eas  either  a 
mmiber,  or  a  person  claiming  by  or  through  a 
member,  wiihtn  the  meaning  of  the  rule. 

Decision  iff  North,  J.  affirmed. 

Bt  sect.  16  of  the  Building  Societies  Act  1874 

(37  &  38  Vict.  c.  42) : 
The  rules  of  evei7  aooiety ,  hereafter  eiitabliahed  nnder 

this  Act,  should  set  forth    .    .    9.     Whether  diepotei 

between  the  society  and  any  of  its  members,  or  any 

peraon  claiming  by  or  tbrongh  any  member,  or  nnder  the 

mlea,  ahaJl  be  settled  by  reference  to  the  court,  or  to 

the  registrar,  or  to  arbitration. 

By  the  rules  of  the  General  Mutual  Investment 
Building  Society,  which  was  incorporated  under 
the  above  Act  on  the  16th  Dec.  1874,  it  was  pro- 

(a)  B«parted  by  Fbark  Etabi,  Eaq,  Baniatai.««rl«w. 

Digitized  by  VjOOQ IC 


Dee.  24,  1887.] 


THE  LAW  TIMES. 


[Vol.  LTn.,  H.  S.-675 


Ci.  OP  App.] 


WaLKE&  v.  GrSHXBAL  ]lf  DTUAl  InTXSTXIHT  Bvnj>Iir&  SOCIBTT. 


[Ot.  op  App. 


vided  (rale  33)  that  members  whose  shares  had 
been  in  existence  twelve  months  might  withdraw 
them  by  giving  notice,  in  writing,  to  the  secre- 
tary, and  <ihoald  be  entitled  mrovided  there 
should  be  sufficient  funds  available)  within  one 
month  after  such  notice,  or  earlier  if  the  board 
thonght  fit,  to  receive  all  the  subscription  moneys 
paid  on  account  of  such  shares,  together  with 
such  interest  as  the  board  should  determine. 

Bole  78  was  as  follows : 

The  board  ahall  have  power  to  determine  all  matters 
of  dispute  ariainf;  between  the  Booiety  and  any  member 
or  person  claiming  on  aooonnt  of  any  member  ;  and  if 
the  party  shall  be  dissatisfied  with  their  decisions,  or 
■hall  reraae  to  abide  thereby,  the  matter  shall  be  re- 
ferred to  three  arbitrators  of  the  eocie^. 

The  plaintiff,  being  the  holder  of  three  fully 
paid-up  shares  in  the  society,  the  certificates  of 
which  were  dated  in  1883  and  1877,  of  the  value 
of  50!.,  251.,  and  25?.,  and  also  a  subscription 
share  on  which  he  had  paid  282.  5<.,  on  the  4th 
April  1887  gave  notice  to  the  secretary  of  the 
society  of  his  claim  to  withdraw  from  member- 
ship, and  requested  payment  of  128Z.  5*.,  the 
amount  which  he  alleged  to  be  due  to  him  on  the 
shares.  Being  unable  to  obtain  payment,  the 
secretary  alleging  as  a  ground  for  refusal  that 
under  the  rules  persons  giving  notice  were  to  be 
paid  in  rotation,  and  that  there  were  many 
notices  prior  to  that  of  the  plaintiff,  the  plaintiff 
on  the  7th  June  1887  commenced  the  present 
action.  The  indorsement  of  his  writ  was  as 
follows : 

The  plaintiff's  claim  is  both  in  his  own  individual 
riirht  aa  a  creditor  of  the  defendant  society,  and  also  on 
behalf  of  himself  and  all  others,  the  persons,  late 
members  of  the  defendant  society  who,  on  or  before  the 
4th  April  1887,  gave  notice  of  withdrawal  from  the 
defendaot  sooiej^. 

1.  A  declaration  that  the  moneys  now  in  the  possession 
of  the  defendant  society  onght  to  be  applied  in  payment  to 
the  persons,  late  members  of  the  defendant  society,  who 
have  given  notice  of  withdrawal  from  the  defendant 
■oeiety  of  the  amounts  dne  to  snch  persons  respeotively, 
in  rotation  according  to  the  priority  of  their  notices  of 
withdrawal. 

2.  An  iojunotion  to  restrain  the  defendant  society, 
their  tmstees  and  directors,  from  paying  the  moneys  of 
the  society  to  snob  pemons.except  in  relation  accoiding 
to  the  priority  of  their  notices  of  withdrawal. 

3.  A  receiver  of  the  moneys,  fnnds,  and  securities  and 
other  assets  of  the  defendant  society  now  available  for 
payment  to  the  said  persons  of  the  amounts  remaining 
doe  to  them  reapectiveljr. 

4.  Payment  to  the  plaintiff  of  the  sum  of  1281.  5».  Id., 
being  the  amount  dne  to  him  as  a  late  member  of  the 
defendant  society. 

5.  An  injonction  to  restrain  the  defendant  society  from 
altering,  or  passing  any  resolution  altering  or  purporting 
to  alter,  any  of  the  rules  of  the  defendant  society  so  as  to 
afleot  or  purport  to  affect  the  position  or  the  rights  of 
the  plaintiff  as  a  late  member  of  the  defendant  society. 

6.  All  necessary  accounts,  inquiries,  and  directions, 
together  with  the  costs  of  this  action,  and  further  and 
incidental  relief  as  may  be  required. 

On  the  7th  June  the  plaintiff  moved  for  the 
appointment  of  a  receiver  and  an  injunction. 
North,  J.  refused  the  motion  with  costs,  on  the 
ground  that  the  plaintiff  was  debarred  by  rule  78 
from  bring^n^  an  action;  his  Lordship  also 
stayed  the  action. 

The  plaintiff  appealed. 

A.  H.  Gumming  for  the  appellant. — ^The  judge 
below  decided  ho  had  no  jurisdiction  on  the 
ground  that  the  plaintiff  was  within  the  rule ; 
bat  it  is  submitted  that  a  withdrawing  mem- 
ber is    neither   a    "member"  nor   a  "pel-son 


claiming  on  account  of  any  member,"  but  a 
creditor  or  a  person  in  the  position  of  a  creditor. 
Tn  order  to  come  within  the  rule  a  dispute  must 
be  between  the  society  and  a  member  as  a 
member : 

Hack  V.  London  Provident  Building  Bodtty,  48  L. 

T.  Eep.  N.  S.  247 ;  28  Ch.  Div.  103; 
Jfunteipal  Permanent  Inveetmer\i  Building  Boeiety 

V.  Kent,  51  L.  T.  Bep.  N.  S.  6;  9  App.  Cas.  260; 
Korruon  v.  Olover,  U  L.  T.  Bep.  O.  S.  183;  4  Ex. 
430. 

In  the  first  two  cases  it  was  held  that  the 
dispute  was  within  the  rule,  but  an  account  of  a 
mortgage  transaction  was  in  each  case  involved. 
These  decisions  induced  the  Legislature  to  pass 
the  Building  Societies  Act  1884  (47  &  48  Vict, 
c.  41),  which  defines  the  word  •'  disputes " — ^it 
mast  be  between  the  society  and  "  a  member  or  ^ 
any  representative  of  a  member  in  his  capacity  of  " 
a  member  of  the  society,  unless  otherwise  ex- 
pressly provided."  The  effect  of  that  Act  was 
stated  in 

Weetem  Buburhan  and  Sotting  Hill  Permanent 
Benefit  Building  Society  v.  Martin,  54  L.  T.  Bep. 
N.  S.822;17Q.B.  Div.60». 
Before  the  Act  of  1874  building  societies  were 
subject  to  the  ordinary  law  as  to  winding-up,  and 
could  be  wound-up  on  the  petition  of  a  with- 
drawing member,  who  was  considered  as  a 
creditor: 

Bt  Qaeen't  Benefit  Building  Bociaty,  24  L.  T.  Bep. 
N.  S.  846 ;  L.  Bep.  6  Ch.  Lm.  815 ; 

Se  Doncatter  Permanent  Building  Society,  15  Ii.  T. 
Bep.  N.  B.  270;  L.  Bep.  3  Eq.  158. 
In  Auld  V.  Glasgow  Worlemg  Men't  BuUditta 
Society  (66  L.  T.  Rep.  N.  S.  776 ;  12  App.  Cas.  200) 
Lord  Halsbury  asked  whether  a  member  of  a 
society  was  not  a  creditor  when  his  shares  were 
fully  paid  up,  and  it  was  admitted  that  he  was  a 
creditor  when  he  had  given  notice  of  witbdrawaL 
He  also  referred  to 

Be  Planet  Building  Society,  27  L.  T.  Bep.  N.  638; 
L.  Bep.  14  Eq.  441 ; 

Fleming  v.  Bel/.  24  L.  T.  Bep.  0.  S.  101 ;  3  De  Q.  M. 
&a.997; 

Be  London  Permanent  Building  Society,  20  L.  T. 
Bep.  N.  S.  388; 

Walton  V.  Bdge,  52  L.  T.  Bep.  N.  S.  666;  10  App. 
Cas.  33. 
[Cotton,  L.J.  referred  to  Armitage  v.   WdUcer, 
2  K.  &  J.  211.] 

N.  Biggiiu,  Q.C.  and  Mieklem,  for  the  respon- 
dents, were  not  called  on. 

CoTTOM,  L.J. — ^The  only  question  we  have  to 
consider  is,  whether  this  is  a  casewhich  is  governed 
by  the  rules  of  the  society  with  regard  to  refer- 
ence to  arbitration.  [His  Lordship  read  the  rule, 
and  continued:]  The  plaintiff  seeks  an  injunc- 
tion and  a  receiver,  and  judgment  for  a  sum  of 
1282.,  and  on  what  grottnas  P  He  was  a  member 
of  the  sooietT,  and,Tiaving  taken  shares,  he  gave 
notice  to  withdraw  under  rule  33.  It  is  con- 
tended on  his  behalf  that  this  gave  him  the  right, 
provided  there  were  funds  available,  within  one 
month  after  such  notice,  or  earlier  if  the  board 
thought  fit,."  to  receive  all  subscription  moneys 
paid  on  account  of  such  shares,  together  with 
such  interest  as  the  board  should  determine. 
The  contention  was,  that  the  arbitration  clause 
only  applied  to  internal  disputes.  Now  "in- 
ternal IS  a  rather  unfortunate  expre.ssion.  In 
my  opinion,  it  applies  to  all  disputes  between 
members  and  the  society  with  reference  to  the 
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true  ooDstmction  and  effect  of  ths  rules  of  the 
society.  If  that  is  internal,  this  is  an  internal 
dispute.  As  I  nnderatand  the  case,  a  nnmber  of 
persons,  inclndini;  the  plaintiff,  have  given  notice 
of  vrithdrawal,  and  the  directors  say  that  there 
are  not  funds  available  to  provide  tor  the  pay- 
ment. It  is  only  when  there  are  funds  available 
that  the  contract  into  which  he  has  entered  gives 
him  any  right  to  be  paid.  The  question,  there- 
fore, is,  whether  there  are,  within  the  meaning 
of  the  rules,  funds  available  for  the  purpose  of 
paying  the  plaintiff.  But  then  he  says  that  he  is 
a  creditor.  It  is  not  a  question  whether,  in  one 
sense,  he  is  a  creditor,  or  whether,  if,  so  far  as  he 
is  a  creditor,  he  is  bound,  qua  member,  by  the 
rules  of  the  society,  and  therefore  by  the  clause 
referring  disputes  between  him  and  the  society 
and  the  directors  to  arbitration.  A  number  of 
cases  were_  referred  to  and  examined  with  great 
diligence,  in  many  of  whijh  persons  in  the  same 
position  as  the  plaintiff  have  been  referred  to, 
sometimes  as  creditors,  and  in  one  particular 
case  as  a  "creditor-shareholder;"  and  relying 
upon  that  the  plaintiff  says,  "  Oh  no ;  I  am  not 
claiming  at  all  qua  member,  or  in  respect  of  any 
right  as  a  meniber,  but  as  a  creditor;  I  stand, 
therefore,  in  a  very  different  position."  Now,  I 
am  of  opinion  that,  when  the  judges  in  these 
cases  used  the  expression  "  creditor  "  or  "  creditor 
shareholder,"  they  did  not  mean  to  say  that  a 
person  so  claiming  was  claiming  irrespective  of 
his  position  as  a  member ;  but  only  that,  being  a 
member,  he  was  entitled  to  stand  in  a  different 
position  and  in  preference  to  other  members  who 
had  not  given  notice  to  withdraw.  But  there  are 
cases  exactly  in  point  on  the  present  question. 
There  is  the  case  of  Armitage  v.  Walker  {ubi 
$typ.),  to  which  I  referred,  where  a  person  in 
exactly  the  same  position  as  the  plaintiff  was 
bound  by  the  rules  to  refer  disputes  be- 
tween him  and  the  society  to  arbitration.  It  is 
said  that  that  case  has  been  overruled,  if  not 
in  terms,  practically  by  later  decisions.  I 
asked  what  those  later  decisions  were,  and, 
as  far  as  I  ran  see,  the  only  later  decision  which 
was  relied  upon  was  the  case,  in  the  House  of 
Lords,  oiAuld  v.  Olat^ow  Working  Men's  Building 
Society,  which  was  said  to  establish  the  proposi- 
tion that  the  plaintiff,  having  given  notice  to 
withdraw,  was  a  creditor  outside  the  rules  of  the 
society.  That  case  decided  nothing  of  the  kind. 
There  the  plaintiff,  as  a  member,  had  entered 
into  a  contract  with  the  society,  and  certain 
members  of  the  society — the  majority  at  a  meet- 
ing— had  tried  to  alter  the  contract  which  he,  as 
a  member,  had  entered  into  with  the  society.  It 
was  held  that  he  was  not  bound  by  that,  and  that, 
therefore,  as  a  member,  he  was  entitled  to  insist 
upon  his  rights  under  the  contract  originally 
entered  into  by  him  with  the  society.  But  it 
was  not  in  that  case  established  that  he  was 
to  be  treated,  not  in  any  way  as  a  member, 
bnt  as  a  creditor.  Then  there  is  the  case  of 
Wrighi  v.  Beeley  (4  H.  &  C.  209),  where,  appa- 
rently, the  very  point  in  this  case  was  (decided  oy 
the  court,  and  in  my  opinion  rightly  decided. 
The  rule  provides  that  all  disputes  between 
members  and  the  society  and  the  board  shall,  if 
not  settled  by  the  board  to  the  satisfaction  of  the 
member,  be  referred  to  arbitration,  and  in  my 
opinion,  notwithstanding  the  notice  which  has 
been  given,  which  enables  the  plaintiff  to  stand  i 


in  a  preferential  position,  his  claim  is  stiU  quS 
memoer,  depending  npa|n  his  rights  as  roemDer 
and  not  upon  rights  wnich  he  can  allege  if  he  is 
to  be  called  a  creditor — rights  belonging  to  him  as 
an  outside  creditor.  In  some  of  the  cases  cited 
the  distinction  was  drawn  between  such  parties 
as  these  and  legal  creditors,  some  being  described 
as  outside  creditors  and  others  as  cre<utor  share- 
holders ;  though  they  are  in  a  position  of  prefer- 
ence as  against  other  members  of  the  society  by 
the  very  contract  under  which  they  entered  into 
the  society  and  became  members,  yet  they  are 
not  creditors  in  the  sense  of  making  a  claim  inde- 
pendently of  the  rules  of  the  society.  I  am  of 
opinion,  therefore,  that  this  objection  prevails, 
and  that  the  appeal  must  be  disinissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
think  that  in  this  case  we  are  bound  by  the 
decisions  to  which  Cotton,  L.J.  has  referred,  and 
for  this  reason,  that  they  have  been  decisions 
accepted  by  the  courts  and  followed  by  the 
Legislature,  the  Legislature  naturally  assuming 
that  the  interpretation  put  upon  the  law  by  tha 
courts,  and  undisturbea  by  the  courts,  was  the 
interpretation  which  the  courts  intended  to 
pursue.  Under  these  circumstances  the  Conrt  of 
Appeal  is  always  extremely  reluctant  to  interfere, 
because  the  result  would  be  that,  if  it  did  so,  we 
should  be  really  altering  legislation,  or  at  all 
events  altering  the  assumption  of  facts  upon 
which  the  Legislature  had  acted.  I  do  not  at  all 
indicate  any  view  that  I  differ  from  the  cases 
cited ;  on  the  contrary,  I  have  no  reason  to  doubt 
that  they  were  rightly  decided,  and  one  would 
get  into  difficulties  if  he  began  to  discuss  a 
question  like  this  with  reference  to  an  abstract 
question  whether  a  person  claiming  is  a  creditor 
or  not.  The  right  way  of  discussing  always 
seems  to  be  to  go  to  the  rules  and  Acts  of 
Parliament,  and  to  consider  whether  the  person 
is  a  member  within  the  meaning  of  the  rule,  and, 
if  there  is  an  Act  of  Parliament,  to  consider 
whether  he  is  a  member  within  the  meaning  of 
that  Act  of  Parliament.  If  one  goes  beyond 
that,  and  begins  discussing  the  abstract  question 
whether  he  is  a  creditor  or  not,  one  is  necessarily 
driven,  into  the  embarrassment  of  using  terms 
like  those  which  have  been  cited  to  us,  quaii 
creditor  and  quasi  member,  the  meaning  of 
which  it  is  certainly  impossible  always  perfectly 
to  appreciate,  and  from  the  use  of  which  no  l^al 
deduction  generally  can  ever  be  satisfactorily 
drawn. 

Frt,  L.J. — I  am  of  the  same  opinion.  There 
are  two  questions  to  be  considered:  first,  whether 
this  is  a  dispute  which  has  arisen  between  the 
plaintiff  and  the  society,  or  a  dispute  arising  be- 
tween the  society  and  a  member,  or  a  person 
claiming  on  account  of  a  member,  within  the 
meaning  of  the  78th  rule  of  the  society.  I  do 
not  think  that  the  plaintiff  has  ceased  to  be  a 
member  because  he  has  given  notice ;  but  if  be 
has,  he  at  nny  rate  is  a  person  claiming  on  account 
of  a  member,  because  his  sole  claim  is  to  receive 
payments  made  by  himself  in  the  character  of 
member.  The  other  inquiry  is  this :  In  the  Act 
of  1884,  amending  a  previous  statute  of  1874,  it 
is  provided  that  the  rule  trith  regard  to  arbi- 
tration shall  apply  only  to  disputes  between  the 
society  and  members  in  their  capacity  of  members 
of  the  society.     Now  is  this  a  dispute  between 
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the  society  and  tbe  plaintiff  in  his  capacity  of 
member  P  I  have  no  hesitation  in  saymg  that, 
in  my  judgment,  it  is ;  his  rights  arise  entirely 
from  his  membership.  He  is  a  withdrawing 
member,  and  till  he  has  received  payment  it 
Appears  to  me  he  remains  a  member.  Tbe 
withdrawing  rule  treats  the  person  who  has 
^ven  notice  as  a  member,  and,  in  my  judg- 
ment, rightly  treats  him  as  a  member.  I 
think,  therefore,  that  this  dispute  is  one  which 
cannot  be  made  the  subject  of  litigation  until 
it  has  been  the  subject  of  arbitration.  I  will 
make  this  one  further  observation.  I  had  a 
little  doubt  at  one  time  whether  it  would  not 
be  right  to  stay  proceedings  until  further  order 
—not  that  I  had  any  conception  that  the 
plaintiff  ever  will  have  any  rights  of  litigation 
in  this  matter,  but  because  it  did  not  appear 
to  me  necessary  to  decide  whether  such  rights 
could  arise.  But  I  think,  as  the  plaintiff  has  no 
present  right  against  the  society,  the  learned 
ladga  was  right  in  staying  proceedings  abso- 
lutely, which  sta^  I  do  not  imagine  will  preclude 
him  from  litigating  any  rights  that  he  may  after- 
ivards  acquire  against  the  society.  I  think, 
therefore,  the  appeal  must  be  dismissed,  with 
the  usual  result.      Appeal  dumi$ud,u,ithco»U. 

Solicitors  for  the  appeUant,  Etmnt  and 
JBatehelor. 

Solicitors  for  the  defendants,  FUnt  and 
Oardner. 


Jtme  9,  Jidy  25  and  26. 

(Before  Cotton,  Bowsn,  and  Fbt,  L.JJ.) 

Be  Tex  Coxfaitt  ob  Fkatsbnitt  of  Fees  Fishbx- 
lUN  op  Fatebshah.   (a) 

APPEAL  PBOK  THE  CHANCBBT  DIVIBIOV. 

■Company — Winding-tip — PreeeryaUve  eorvoration 
— Discretion  of  covrt — Compontet  Act  1862  (25 
^  26  Viet.  e.  89), »».  89,  91, 199. 

The  rule  that  a  winding-vp  order  toUl  not  le  made 
when  it  is  shoum  that  the  petitioning  creditor  can- 
not gain  anything  by  lueh  an  order,  applied  in  a 
eaie  where  Me  only  subitantial  as*et  was  a  fran- 
chise which  the  court  deemed  practically  umale- 

A  company  of  free  fishermen  of  F.  was  composed 
of  members  who  were  required  to  be  freemen  or 
the  sons  of  freemen,  to  be  married,  to  have  served 
a  seven  years'  apprenticeship,  and  to  have  taken 
the  oath  of  fealty  to  the  lord  of  the  manor  of  F. 
The  fishermen  had  certain  privileges  of  fishing 
prior  to  the  reicn  of  King  Stephen,  and  these 
privileges  had  been  confirmed  and  extended  by 
sidfsequent  royal  charters.  At  the  date  of  pre- 
sentation of  a  winding-up  petition  by  a  judgment 
creditor  of  the  company  the  company  had  the  ex- 
clusive right  of  breeding  and  dredging  for  oysters 
in  the  sea.  Each  member  on  admissum  paid  a 
turn  of  money  to  the  funds  of  the  company.  A 
local  Act  (3  Vict.  c.  lix.)  defined  by  recital  the 
rights  of  the  company,  which  was  staled  to  be  "  in 
the  nature  of  a  prescriptive  corporation,"  and  to 
he  "of  great  benefit  to  thepvhUe."  The  Act  fur- 
ther enaMed  debenture-holders  whose  interest  was 
in  arrear  to  obtain  the  appointment  of  a  receiver. 
A  court  of  the  manor,  held  yearly,  appointed  the 

(«)  Bqwited  by  PKAirx  Xtass,  Eiq.,  B*irli<ar«t-L«w. 


officers  of  the  company,  including  a  jury  whdtih 
decided  whai  oysters  were  to  be  dredged,  and 
what  other  worje  teas  to  be  done.  Each  member 
had  a  right  to  work,  and  was  paid  for  his  stint  by 
the  treasurer.  The  Court  held  thaJtthe  only  avail- 
able asset  of  the  company  was  the  franchise  qf 
dredging,  ^e. ;  that  this  was  held  in  trust  for 
persons  who  were  not  only  members  of  the  com- 
pany but  tenants  of  the  manor ;  and  that  the 
tnterett  of  the  company  in  the  franchise  could 
only  be  sold,  if  at  all,  subject  to  the  beneficial 
rights  of  these  persons. 
Held,  therefore  (reversing  the  judgment  of  Kay,  J., 
56  L.  T.  Bep.  N.  8.  422),  that,  assuming  the 
company  to  be  a  corporation,  the  court  ought  not 
to  order  it  to  be  wound-up. 

The  "  Company  or  Fraternity  of  Free  Fishermen 
and  Dredgermen  of  the  Manor  and  Hundred  of 
Faversham,  in  the  county  of  Kent,"  was  an  asso- 
ciation  which  had  existea  from  time  immemorial. 

The  manor  of  Faversham  was  g^nted  by  King 
Stephen  to  the  abbot  and  monks  of  the  Abbey  <3 
Faversham  when  the  abbey  was  founded  by  him, 
together  with  the  woods,  pastures,  and  waters 
appertaining  thereto;  and  the  charter  was  con- 
firmed by  Henry  II.,  by  John,  and  Edward  III. 

On  the  dissolution  of  the  monasteries  in  the 
reig^  of  Henry  VIII.  the  manor  became  vested  in 
the  Crown. 

The  fishermen  of  Faversham  appeared  from 
time  immemorial  to  have  paid  a  yearly  rent  of 
It.  3s.  4id.  to  the  lords  of  the  manor  for  the  right 
of  fishing,  but  no  record  was  produced  of  any 
charter  or  grant  of  the  fishing  to  the  tenants 
of  the  manor  or  to  any  association  of  fishermen. 

Henry  YIII.  granted  all  the  lands,  privileges, 
and  immunities  to  one  Cheney,  but  without  pre- 
judice to  the  fishermen  of  Faversham  so  long  as 
they  paid  to  the  lord  of  the  manor  the  accustomed 
payment  of  12.  3*.  id. 

In  1 591  the  Commissioners  appointed  by  Queen 
Elizabeth  reported  that  the  fishermen  of  Faver- 
sham, being  indicted  at  Her  Majesty's  Court  of 
Admiralty,  yearly  holden  within  Her  Majesty's 
manor  of  Faversham,  had  been,  time  out  of  mind, 
used,  without  let  or  hindrance  of  any  others,  to 
fish  and  dredge,  they  paying  Her  Majesty,  her 
heirs  and  successors,  one  yearly  rent  of  23  shillings 
and  4  pence. 

In  the  fifth  year  of  Charles  I.  the  manor  was 
granted  to  Sir  Edward  Hales,  the  grant  including 
all  the  rent  of  23  shillings  and  4  pence  yearly 
issuing  and  payable  from  the  7  wears  called 
South  Wears,  within  the  manor  or  hundred 
aforesaid,  held  at  the  will  of  the  lord,  and  also 
the  rent  of  23  shillings  and  4  pence  issuing  and 
payable  from  the  fishing  in  the  sea  within  the 
litierty  of  the  Admiralty,  formerly  appertaining 
to  the  monastery  of  Faversham. 

In  1655,  by  a  decree  of  the  Court  of  Admiralty, 
the  tenants  and  fishermen  of  the  manor  and 
hundred  of  Faversham  and  every  one  of  them 
were  adjudged  to  have  full  right  to  dredge  on 
Harty  shore  and  other  places  therein  named  for 
oysters,  exclusive  of  toe  fishermen  of  Milton, 
Stroud,  and  all  others  whatsoever.  The  boun- 
daries of  the  Faversham  fishery  grounds  were 
settled  by  a  decree  of  the  Court  of  Chancery  in 
1735,  when  they  were  stated  to  join  the  fishery  of 
Sea  Salter. 

Early  in  the  18th  century  there,  was  a  hill  in 
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the  Conrt  of  Ezcheauer  in  which  Btatements 
-were  made  absserting  tne  rights  of  the  free  fisher- 
meh  of  Faversham  to  dredge  for  oysters  -within 
the  boundaries  of  the  fishery. 

By  8  Vict.  c.  lii.,  intituled  "An  Act  for 
granting  certain  powers  to  the  Faversham  Oyster 
Fishery  Company,"  after  a  recital  that  "  there  is 
and  from  time  out  of  mind  hath  been  a  certain 
company,  in  the  nature  of  a  prescriptive  cor- 
poration, called  or  known  by  the  name  of  'The 
Company  or  Fraternity  of  Free  Fishermen  and 
Dredgermen  of  the  Manor  and  Hundred  of 
Faversham,  in  the  county  of  Kent,'  and  the  free- 
men or  members  of  the  said  company  have  bred, 
laid,  dredged  for,  canght,  had,  and  taken  oysters 
and  oysterbrood  in  the  waters  and  creeks  within 
the  said  fishery,  exclusive  of  all  other  persons, 
the  said  company  paying,  in  consideration  thereof, 
«  yearly  sum  of  23  shillings  and  4  pence  to  the 
lord  of'  the  said  manor  and  hundred  of  Faver- 
sham for  the  time  being,"  and  a  further  recital 
that  "the  said  fishery  is  maintained  and  pre- 
served at  a  very  considerable  yearly  sum  of 
money  by  the  said  company,  and  the  said  fishery 
is  of  great  benefit  to  the  public  as  well  as  to  the 
said  company,  and  it  is  expedient  that  further 
power  should  be  granted  to  the  said  company  to 
maintain  and  preserve  the  same  than  they  now 
possess,"  it  was  enacted  that  the  persons  com- 
poaiitg  the  company  and  all  other  persons  who 
Bhould  thereafter  be  free  of  the  said  fishery 
should  and  might  have  and  exercise  all  the 
powers  and  authorities  then  vested  in  and  be- 
longing to  and  then  used  and  exercised  by  the 
said  company,  and  also  should  have  and  exercise 
all  such  other  powers  and  authorities  as  were 
thereafter  given. 

The  Act  then  went  on  to  provide  for  the 
meeting  of  the  annual  and  other  courts,  at  which 
the  steward  of  the  manor  and  hundred  presided, 
'and  the  election,  out  of  the  members,  of  the 
officers  of  the  company  and  twelve  jurymen.  Tho 
Act  also  provided  that  the  company  might  sue 
and  be  sued  in  the  name  of  certam  of  its  officers, 
and  that  the  names  of  members  and  the  proceed- 
ings at  the  meetings  should  be  entered  in  a  book  to 
be  kept  by  the  steward  of  the  manor.  It  was  fur- 
ther enacted  that,  for  the  raising  money  to  defray 
the  expenses  of  obtaining  and  passing  the  Act, 
and  of  managing  and  carrying  on,  maintaining, 
and  preserving  the  fishery,  it  should  be  lawful 
for  tne  company  to  borrow  money,  and  to  mort- 
gage, assign,  and  charge  the  fishery  and  the 
profits  arising  therefrom,  and  the  oysters,  brood, 
and  stock  therein  or  thereon,  as  a  security  for  the 
money  borrowed,  with  interest,  such  mortgages, 
assignments,  and  charges  to  be  under  the  na^ds 
and  seals  of  the  officers  for  the  time  being  of  the 
company,  and  in  the  form  given  in  the  Act. 

By  this  form  the  officers  of  the  company  were 
authorised  to  assign  the  "  said  fishery,  and  the 
oysters,  brood,  and  stock"  therein  or  thereon, 
and  the  profits  arising  therefrom,  to  the  mort- 
gagee, his  executors,  administrators,  and  assigns, 
until  the  sum  of  money  so  borrowed,  and  all 
interest  thereon  should  be  fnlly  paid  and 
satisfied. 

No  power  of  sale  was  given  by  the  Act  or  in 
the  form  of  mortgage ;  but  it  was  provided  that 
if  the  interest  was  in  arrear  the  mortgagee  might 
apply  to  two  justices  of  the  peace  of  the  county, 
and  they  might  appoint  a  receiver  of  the  profits 


of  the  fishery  until  the  interest  in  arrear  had 
been  satisfied. 

The  Act  contained  a  special  proviso  that 
nothing  therein  contained  should  extend  or  be 
construed  to  extend  to  incorporate  the  said  com- 
pany, or  to  relieve  or  discharge  the  company  or 
any  of  the  members  thereof  from  any  respon- 
sibility, contracts,  duties,  or  obligations,  to  which 
they  were  then  or  might  thereafter  become 
subject  or  liable,  either  as  between  such  company 
and  other  parties  or  as  between  the  said  company 
and  any  of  the  individual  members  of  snch  com- 
pany and  others,  or  among  themselves,  or  in  any 
other  manner  howsoever. 

The  freemen  or  members  of  the  company  were 
elected  at  the  general  meetings,  each  paying  an 
admission  fee  of  32.  Ss.  6d.,  bat  being  called  on 
for  no  further  payments. 

All  members  were  admitted  tenants  of  the 
manor,  and  none  were  eligible  who  had  not 
served  an  apprenticeship  to  one  of  the  memben 
for  seven  years ;  and  all  members  on  their  election 
were  obliged  to  be  married. 

Each  member  was  paid  for  his  work,  whicb 
was  allotted  to  him  by  the  officers  of  the  company, 
and  the  produce  of  the  fishery  was  received  by 
the  treasurer  and  sold  by  him,  the  proceeds  being 
divided  nmong  the  members.  The  number  ot 
members  at  the  date  of  these  proceedings  was  about 
180.  The  members  were  subject  to  no  rules  as 
to  fishing  for  other  kinds  of  fish. 

Katherine  Brightling,  who  was  a  creditor  of 
the  company,  bad  brought  an  action  aeainst  it^ 
and  recovered  judgment  for  5291.  for  ner  debt 
and  costs. 

The  money  not  being  then  paid,  she  filed  a 
petition  to  wind-up  the  company. 

From  the  evidence  it  appeared  that  ever  since 
the  year  1715,  in  order  to  meet  the  increaning 
demand  for  native  oysters,  the  company  had  from 
time  to  time  borrowed  money  for  the  purpose  of 
buying  brood  and  laying  it  on  the  grounds  of  the 
company,  and  had  from  time  to  time  repaid  such 
moneys,  and  that  in  this  way 'the  company  had 
often  been  more  or  less  in  debt  since  that  date, 
that  in  1840,  when  the  above-mentioned  Act  was 
passed,  the  value  of  the  fishery  was  estimated  at 
40,0001. ;  that  in  1861  the  company  owed  32,000J., 
but  that  favourable  seasons  enabled  them  to 
reduce  the  debt  to  about  7000J.  or  8000L,  at  about 
which  amount  it  stood  at  the  present  time,  though 
it  was  anticipated  that,  if  the  forthcoming  season 
should  prove  favourable  the  company  would  have 
no  difficulty  in  borrowing  money  on  their  stock  to- 
an  amount  more  than  sufficient  to  pay  all  theur 
debts.  It  was  also  urged  that  the  company  could 
not  be  said  to  be  insolvent  as  their  fishery  and 
rights  were  worth  considerably  more  than  their 
indebtedness. 

On  the  30th  March  1887  Kay,  J.  decided  that, 
the  company  being  formed  to  carry  on  a  trade  for 
profit,  the  court  Imd  jurisdiction  to  wind  it  up  as 
an  unregistered  company,  under  sect.  199  of  the 
Companies  Act  1862 ;  and  that,  having  regard  to 
the  wishes  of  the  creditors,  there  was  no  jurisdic- 
tion to  refuse  to  wind  it  up.  His  Lordship 
accordingly  made  the  usual  winding-up  order 
(66  L.  T.  Kep.  N.  S.  422).  Prom  this  decision  the 
company  appealed. 

W.  Banthaw,  Q.O.  and  H.  Stuart  SanJeay  forth* 
appellants.— Thereisnojurisdictiontowind-npthi* 

digitized  by  VjOOQ  IC; 


Dm.  H  1887.] 


THE  LAW  TIMES. 


[VoLLVir..N.  8^-579 


Ct.  or  App.]     Be  Thb  Gokfaxt  or  Fiutskkiit  op  Fui  Fishkuisn  op  Fatckshak.     [Ct.  op  App. 


company  nnder  sect.  199  of  the  Companiea  Act  1802. 
It  is  not  a  corporation  or  a  company  formed  for 
the  purposes  of  gain,  but  merely  an  association  of 
individuals  for  mntoal  support  and  protection, 
like  a  trade  anion : 

CMddon  T.  Bculwiek,  1  SdUt.  148. 
The  company  is  really  a  shifting  body  which 
comprises  such  of  the  copyhold  tenants  of  the 
manor  as  are  elected  members.  The  Act  calls  it 
a  "  qwui  corporation,"  but  snch  a  body  is  not 
known  to  the  law,  and  there  is  an  express  provi- 
sion that  nothing  in  the  Act  shall  hare  the  effect 
of  incorporating  the  association.  In  Gfann  ▼.  Frw 
FMen  of  WhiUtabU  (12  L.  T.  Rep.  N.  8.  150; 
11  H.  of  L.  Cas.  192)  there  was  a  similar  associa- 
tion, bat  that  had  been  specially  incorporated  by 
-SS  Geo.  3,  c.  42.  Even  if  a  corporation,  it  cannot 
be  wonnd-np  as  it  has  daties  to  perform,  not  only 
for  the  benefit  of  the  individual  members,  but  for 
the  public  benefit.  It  resembles  a  municipal 
'Oorporation  and  there  is  no  instance  of  soon  a 
body  being  wound-up.  There  are  no  assets  which 
the  liqaidator  conld  sell  in  the  event  of  a 
winding-up  order  being  made.  The  boats  are  the 
property  of  individual  members,  and  the  rights  of 
Sshing  or  dredging  could  not  be  sold,  for  they 
iu«  only  exercisable  by  inhabitants  and  tenants  of 
the  manor.  The  court  will  not  make  an  useless 
^rinding-up  order : 

B«  Clumel  Hokm  CoUury  Compami,  49  L.  T.  Bep. 
N.-8.  575 ;  24  Ch.  Div.  25»; 

S«  2%«  jSt.  JoniM't  Olub,  2  De  G.  If .  ft  O.  888 ; 

tU  Smiumtk  Dock*  Company,  29  L.  T.  Bm.  N.  8. 
578  J  l.  Rep.  17  Eq.  IsfT 

Stx  T.  Patmore,  3  T.  K.  199,  243; 

Se  Brighton  HoM  Company,  18  L.  T.  Bep.  N.  S. 
741 ;  6  Eq.  889. 

Block,  for  creditors  opposing  the  winding-up 
order,  supported  the  app«iL 

Inee,  Q.C.  and  F.  B.  Palmer  for  the  petitioner. — 
ThiB  association  is  a  corporation,  and  has  been 
treated  as  such  from  time  immemorial,  however 
it  was  created.  The  Act  assumes  that  it  has  all 
the  qualities  of  a  oorporation.  There  is  no 
separate  property  in  the  individual  members.  It 
has  a  corporate  name,  holds  general  meeting  and 
a  mandamut  lies  against  its  officers  for  injury  to 
an  individual  member : 

B«c  V.  Company  ofFUhtrmen  offaveriham,  8  T.  B. 
352. 

TFhe  work  is  done  and  the  property  is  acquired  by 
the  members  on  behalf  of  the  company ;  it  is  not 
*  charity,  thoagh  connected  with  a  chfuity ;  the 
reat  is  payable  l>y  the  company  as  a  corporavtion ; 
the  fishery  is  vested  in  the  company  as  a  cor- 
pcimtion,  and  only  the  corporation  can  exercise 
the  right  of  fishing.  It  is,  m  short,  a  corporation 
formed  for  the  purpose  of  carrying  on  a  trade  for 
profit,  and  having  officers  who  can  sne  and  be  sned 
■GO.  its  behall  Judgments  obtwmed  against  them 
Innd  the  corporate  property  : 

WaUngale  v.  JtaWand,  L.  Bep.  3  Eq.  108. 
It  is  immaterial  whether  it  is  or  is  not  strictly  a 
oorporation ;  if  not,  it  is  at  any  rate  a  company 
formed  for  the  purpose  of  gain,  and  may  be 
itwind-ap  as  an  nnregistered  company  nnder 
«ect.  199  of  the  Companies  Act  1802 : 

Goodman  y.  TSayor  of  BdltatK,  4&Xi.  T.  Bep.  N.  8. 
838;  7App.  Cm.  683; 

Bf  Soyai   Victoria  Palae*  Th*atr*  Bynidieatt,  80 
X.  T.  Bep.  N.  a  8. 

ABWiining    there    is    power    to    wind-np    the 


company,  there  is  no  valid  reason  why  the 
court  should  not  exercise  the  power.  When  the 
petitioners  are  creditors  the  fact  that  pnUie 
interests  are  involved  will  not  be  allowed '  to 
stand  in  the  way ;  it  is  for  the  public  benefit  that 
creditors  shonld.  be  paid  their  lawful  debts.  The 
right  of  fishing  is  saleable  property,  it  is  a  trans- 
ferable franchise : 

Abbot  of  Strata  Mercelia't  ea»e,  9  Co.  Bep.  24a ; 

Zr«  Cius   del  BoyaU  Pitcarie  de  la  BaMM,  Davis, 

55; 
Malconuon  v.  O'Dea,  9  L.  T.  Bep.  N.  8.  93:  10 

H.  of  L.  Cas.  593  ; 
Re  ItU  of  WigM  Ferry  Company, 2  S.  ft  H.  597; 
Be  Meetrie  Telagrapk  of  Ireland,  22  Beav.  471 ; 
Re  Proprietort  of  Baeingttoke  Canal,  14  W.  B.  956; 
Soviet  V.  Hope  Mutual  Life  Inturanee  Componv,  U 

L.  T.  Bep.  N.  S.  682;  11  H.  of  L.  Caa.  sS ; 
Re  Oriental  Bank  Corporation,  52  L.  T.  Bep.  N.  S. 

556; 
Re   Wey  and  Arun  Junction  Canal  Company,  IC 

L.  T.  Bep.  N.  S.  150;  L.  Bep.  4Eq.  197  ; 
Re  Hayter  Oranite  Company,  18  L.  T.  Bep.  N.  S. 

266  ;  L.  Bep.  1  Ch.  App.  77  ; 
Raphael  t.   Thames   YalXey  Raihcay  Company,  M 

L.  T.  Bep.  N.  S.  1 ;  L.  Bep.  2  cfi.  App.  147 ; 
Be  Bradford  Navigation  Company,  22  L.  T.  Bep. 

H.S.iaO;  L.  Bep.  10  Eq.  SSI ; 
Re  Etmouth  Docks  Compatty  (ubitwp.) ; 
Be  Heme  Bay  Waterworkt  Company,  39  L.  T.  Bep. 

N.  S.324;  10  Ch.  Div.  42; 
Buckley  on  the  Companies  Acts  (4th  edit.),  pp.  192, 

193; 
Be  ITectem  of  Canada  Oil  Land*  and  Work*  Com- 
pany, L.  Bep.  17  Bq.  1. 

Upjohn  for  creditors  supporting  petition. 

Benehaw,  in  reply,  cited 

AUomey-Oeneral  v.  Levrin,  0.  P.  Coop.  51. 

Blaokst.  Comm.  116. 

CoTTos,  L.  J. — This  is  an  appeal  from  an  order 
made  by  Kay,  J.,  on  the  petition  of  a  creditor,  for 
winding-up  of  the  Company  or  Fraternity  of 
Free  Fishermen  of  Faversham.  I  do  not  go  into 
the  question  whether  the  petitioner  is  to  be  cmh- 
sidered  a  creditor  or  not ;  she  appears  as  a 
creditor,  and  as  a  general  rule  a  creditor  who  has 
not  been  paid  is  entitled  to  have  a  winding-up 
order  as  the  only  means  of  obtaining  payment  at 
his  debt.  Bnt  then  it  follows  from  that,  that  if  it 
appears  that  winding-up  the  company  or  cor* 
poratioQ  will  not  produce  any  means  of  paying 
the  debt  of  the  creditor,  then  the  court  is  not 
bonnd  to  do  such  a  foolish  thing  as  to  make  a 
winding-up  order  which  will  produce  no  froit, 
and  which,  although  it  would  make  costs,  wonld 
not  even  provide  a  fund  for  payment  of  those 
costs.  I  ao  not  agree  with  Mr.  BenshaVs  oan* 
tention,  that  it  lies  on  the  petitioner  to  show  that 
the  winding-np  order  wonld  produce  a  result ; 
jnimA  fade,  if  there  is  a  company  or  corporation, 
the  winding-up  by  sale  of  its  property  will  pro- 
duoe  something  which  will  pay  or  help  to  pay  the 
creditors.  But  the  question  must  be  whether, 
after  the  case  has  been  argued  out,  the  appellants 
have  made  out  (I  think  it  is  for  them  to  make  it 
oot)  that  no  good  ooald  result  from  making  tha 
winding-up  order.  In  mv  opinion,  although 
I  regret  that  people  who  have  advanced  their 
money  shonld  not  be  paid,  yet  the  result  of 
the  argument  and  evidence  which  we  have  had 
broaght  before  us  is  this,  that  no  good  whatever 
would  result  from  making  a  winding-up  order,  for 
this  reason,  that  the  corporation,  assuming  it  to 
be  a  corporation,  has  no  property  which  could  be 
sold  effectually.  The  evidence  is,  not  veryviaim, 
gitized  by\jOO^ie 
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bat  we  must  try  and  make  out  if  we  can  what 
is  the  proper  position  of  affairs.  The  history  of  the 
company  goes  back  to  times  of  very  great  antiojoity. 
The  only  property  which  the  company  has  is  the 
right  to  fish  or  dredge  for  oysters  in  the  sea. 
Can  that  right  be  sold  so  a^  to  produce  any 
benefit  to  the  creditors  ?  There  were  two  rents  of 
the  same  amount  (11.  3«.  4d.),  one  being  paid  for 
certain  "  wears,"  which  were  held  at  the  will  of 
the  lord  of  the  manor  of  Faversham ;  and,  inde- 
pendently of  that,  another,  which  was  not  paid  in 
respect  of  anything  held  at  the  wiU  of  the  lord, 
but  was  paid  in  respect  of  a  grant,  which  must 
have  been  by  the  Crown  and  before  Magna 
Gharta,  of  the  right  to  dredge  for  oysters  in  the 
■ea  within  certain  limits.  Thttt  right  is  the  pro- 
perty of  the  fraternity ;  what  has  oecome  of  the 
■even  wears  we  know  not.  That  right  of  fishery 
is  the  only  property  which  this  fraternity  has.  In 
my  opinion,  it  is  not  material,  for  the  purpose  of 
deioiiung  whether  there  should  be  a  winding-up 
of  the  fraternity,  to  determine  whether  it  was  a  cor- 
poration or  not,  but  in  my  opinion  it  is  a  corpora- 
tion. I  say  BO  for  this  reason,  and  my  view  may 
be  shortly  expressed :  The  Act  of  Parliament 
which  regulates  and  gives  power  to  this  fraternity 
recognises  that  there  is  in  this  body  of  persons 
property  consisting  of  this  fi-ee  fishery,  this 
right  to  fish  for  oysters.  It  could  not  be  in  the 
fraternity  unless  thev  were  incorporated,  either 
for  the  purposes  of  the  g^rant  or  by  the  grant  to 
them  from  the  Crown;  and,  although  a  grant 
from  anvbody  but  the  Crown  would  not  incor- 
porate this  company,  yet,  if  there  was  a  g^nt 
from  the  Crown  to  certain  persons  represented  as 
the  Free  Fishermen  of  Faversham,  that  would 
incorporate  them  for  the  purpose  of  their  being 
enabled  to  take  the  grant  which  was  made  to  them 
by  the  Crown.  But  the  fact  that  this  is  a  corpo- 
ration does  not  settle  the  matter.  If  this  grant 
was  to  a  corporation,  which  I  think  was  formed 
for  the  purposes  of  the  grant,  then,  undoubtedly, 
aabjeot  to  the  objections  which  have  been  taken 
to  winding-up  a  company  with  such  a  grant  and 
to  selling  the  franchise  so  granted,  this  would  be  a 
case  for  selling  and  realising  the  property  of  the 
corporation.  But  it  mav  be  that  tne  corporation, 
as  such,  never  had  any  beneficial  interest  in  this 
franchise  which  was  granted  to  it ;  and  in  my 
opinion  that  is  the  proper  result  of  the  evidence. 
We  find  that  certain  persons  join  this  corpora- 
tion, and  that  they  must  be  freemen  of  the  manor 
or  persons  who  are  sons  of  freemen.  But  those 
persons,  as  we  learn  from  the  return  to  the 
mandamtu,  were,  when  they  became  members  of 
this  corporation,  bound  to  take  the  oath  of 
obedience  to  the  lord  of  the  manor — bound  to 
take  the  oath  to  do  him  proper  service.  That 
shows  that  it  is  not  simply  by  being  members  of 
a  corporation  even  that  they  are  entitled  to  enjoy 
the  right  of  free  fishing,  but  that  they  must  also 
become,  and  swear  duly  to  act  as  tenants  of  the 
manor.  In  my  opinion,  the  persons  who  become 
members  of  the  corporation,  so  as  to  be  subject  to 
the  reg^nlations  of  tne  corporation,  and  so  as  to 
join  in  making  rules  for  the  corporation,  are  also 
to  be  admitted  as  tenants  of  the  manor,  and  as 
aaoh,  when  they  hold  both  those  poeitions,  they 
•re  entitled  to  the  benefit  of  enjoying  this  fran- 
ttaae,  the  benefit  of  dredging  for  oysters.  _  It  if 
■aid  that  the  corporation  has  made  regulations  as 
to  the  mode  in  wnich  the  franchise  is  to  be  en- 


joyed. That  is  very  true,  bat,  in  my  opinion,  the 
present  mode  of  exercising  the  franchise  han  had 
a  considerable  growth  before  getting  into  its 
present  state.  We  do  not  know  what  the  orders 
originally  made  by  the  corporation  were,  but  they 
have  grown  from  time  to  time.  One  can  quite 
see  how  it  would  be.  When  the  oyster  beds  were 
exhausted  by  the  members  of  the  corporation,  as 
tenants  of  the  manor,  fishing  and  dredging  to 
excess,  the  corporation  would  make  regulations 
which  would  be  binding  on  its  members,  and 
would  enforce  those  orders.  So  that,  althong^ 
the  tenants  of  the  manor  and  Free  Fishermen 
of  Faversham  had  a  right  to  enjoy  the  franchise 
granted  to  the  corporation,  yet  it  was  not  that 
the  corporation  held  it  for  their  own  benefit,  bnt 
that  the  corporation,  making  regulations,  re- 
stricted (whether  rightfully  or  not  is  immaterial) 
the  way  in  which  the  Free  Fishermen  and  tenants 
of  the  manor  who  enjoyed  the  franchise  were  to 
exercise  it  so  as  not  to  prejudice  the  rights  ot  alL 
That  quite  explains  why  the  present  course  is 
adopted,  that  the  jury  shall  determine  how  many 
oysters  are  to  be  dredged,  and  that  thoee  members 
of  the  corporation,  those  tenants  of  the  manor, 
who  are  in  a  position  to  dredge,  shall  dredge  a 
certain  number,  and  be  paid  for  their  labour  in 
that  dredg^g,  and  then  that  the  proceeds  of 
sale  shall  be  divided  among^  the  members  of  the 
corporation.  That  is  plain.  If  there  was  a  race 
to  dredge  by  all  tenants  of  the  manor  who  are 
also  members  of  the  corporation,  there  would  he 
great  di£5culty  as  to  the  dredging,  and  probably 
the  oyster  beds  would  be  entirely  exhausted  and 
the  benefit  of  the  franchise  would  come  to  an  end. 
In  my  opinion,  that  does  not  show  that  the  cor- 
poration had  the  grant  for  their  own  benefit.  It 
only  shows  the  mode  in  which  it  was  agreed  that 
the  right  to  be  exercised  by  these  particular  in- 
dividuals should  be  exercised;  and  it  is  very 
material  that,  not  only  were  the  persons  entitled 
to  the  benefit  of  the  franchise  to  be  tenants  of  the 
manor  and  to  talce  the  oath  to  the  lord,  bnt  the 
court  at  which  the  regulations  were  made  for  the 
purpose  of  determining  how  the  franchise  should 
be  exercised  was  the  court  of  the  manor,  and  is  so 
described  in  old  documents;   and  the  steward 

f  resided  and  held  that  court.  Therefore,  although 
hold,  and  am  of  opinion,  that  there  was  a  grant 
to  the  Free  Fishermen  which  made  them  a  cor- 
poration, that  grant  was  held  by  them  for  the 
purpose  of  their  allowing  the  individual  members, 
tenants  of  the  manor.  Free  Fishermen  of  Faver- 
sham, to  enjoy,  as  the  beneficiaries,  the  g;rant 
which  had  been  made  to  the  corporation.  We 
have  g^t  an  example  of  the  way  in  which  that  was 
carried  out  in  Goodman  v.  Mayor  of  Saiteuih  (M 
tup.)  a  case  decided  in  the  House  of  Lords.  It  is 
true  the  grant  in  that  case  was  assumed  to  be  made 
to  an  entire  corporation,  consisting  of  entirely  dif- 
ferent persons,  namely  the  burgesses  of  Saltash 
(that  was  the  old  name  of  the  Corporation  of 
Saltash),  to  hold  it  subject  to  the  condition 
of  allowing  the  free  tenants  in  the  borough 
to  dredge  oysters.  Here,  although  there  is  a  grant 
to  this  corporation,  incorporated  for  the  purpose 
of  receiving  the  grant,  and  by  the  grant  to  be 
bound  as  a  corporation  under  its  corporate  name, 
yet  that  coirwration  holds  the  property  so  granted 
on  trust  omj  for  or  for  the  purpose  of  allowing 
the  free  fishermen,  tenants  of  the  manor,  to  enjoj 
the  franchise  and  to  exercise-  it,  although  it  !• 
gitized  by  boogie 
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logtUj  Tested  ia  the  eorporation.  In  mj  opinion, 
that  being  so,  it  wonld  be  impossible  to  sell  the 
franchise.  It  wonld  be  onlj  selling  a  tmst,  that 
is  to  say,  selling  a  propertv  vested  in  the  body  to 
be  woond-np,  and  by  that  body  held  only  on  trust 
for  certain  persons.  That  wonld  be  utterly 
wrong;  the  property  could  not  be  sold,  and  a 
tiiut  cannot  be  wound-up.  The  court  cannot 
wind-np  a  trustee ;  it  could  only  sell  the  property 
Bubject  to  the  rights  of  the  beneficiaries  and 
those  in  trust  for  whom  the  body  proposed  to  be 
wonnd-np  held  the  property.  In  my  opinion, 
therefore,  this  order  ongnt  not  to  have  been  made, 
and  must  be  discharged. 

BowBB,  L.J. — I  agree.  The  principle  to  be 
applied  is  that  laid  down  in  Be  Chapel  Hotue 
CmU&ry  Company  {ubi  sup.),  viz.,  that  if  patting 
in  motion  the  statntory  machinery  for  winding- 
up  caimot  possibly  accomplish  the  purpose  for 
which  such  machinery  was  invented  by  the  Legis- 
lature, the  court  will  not  make  the  order  for 
winding-up.  We  have,  therefore,  to  consider 
whether  there  is  here  any  property  which  could 
usefully  be  sold  if  we  affirmed  the  order  made 
against  this  company.  To  answer  that  question 
we  must  put  to  ourselves  the  inquiry,  in  whom  is 
the  right  of  fishing  vested  ?  Is  the  right  to  enjoy 
this  fishery  vested  either  directly  or  indirectly  in 
the  corporators  or  members  of  the  company, 
whatever  they  may  be  pleased  to  call  themselves ; 
or  is  it  simply  a  right  which  belongs  to  the 
corporation,  and  ont  of  which  no  part  devolves 
directl;^  on  the  corporators  themselves  by  way  of 
beneficial  enjoyment  or  otherwise  P  It  seems  to 
me  the  only  answer  we  can  give  to  that  on  the 
materials  before  us  is,  that  whatever  be  the  exact 
origin  of  these  rights,  whatever  be  the  exact  form 
in  which  we  should  clothe  the  necessary  pre- 
somption  to  give  validity  to  the  user,  the  Free 
Fishwrnen,  tenants  of  the  manor  and  hundred, 
have  individually  either  a  legal  or  an  equitable 
right  at  all  events  to  enjoy  something  in  this 
fisnery.  I  think  myself,  that  in  all  probability  the 
only  way  of  accounting  for  the  user,  and  of  dis- 
covering, as  we  ought  to  endeavonr  to  do,  a  legal 
origin  commensurate  with  the  nser  which  will 
support  it,  is  to  SMSume  that  there  has  been  a  grant 
to  a  corporate  body.  I  think  that  is  the  simplest 
'and  the  only  way  of  accounting  for  this  nser ;  and, 
therefore,  if  the  question  were  put  to  me,  and  I 
had  to  decide  on  the  somewhay  imperfect 
materials  before  us  whether  this  company  was 
a  corporation  or  not,  I  should,  in  all  probability, 
say  toat  it  was  ;  bnt  in  any  event,  and  in  what- 
ever way  you  choose  to  treat  it,  whether  there  is 
a  grant  to  a  corporation  or  whether  there  is  a 
trust  in  individuals,  it  seems  to  me  to  be  clear 
that  the  Free  Fishermen,  who  are  members  of 
this  company,  and  who  are  tenants  of  the  manor, 
have  a  direct  interest  in  the  fruition  of  the  right. 
If  that  is  so,  the  grant,  if  it  was  a  grant  to  a 
corporate  body  (as  in  all  probability  it  was),  must 
be  taken  lo  have  been  coupled  with  a  condition 
which  shonid  make  it  inalienable  for  the  benefit 
of  anvbody  except  the  persons  whom  I  have 
named.  In  the  same  way,  if  it  is  a  trust  which 
18  vested  in  individuals  for  the  benefit  of 
these  persons,  it  is  equally  inalienable.  This 
is  the  short  sense  of  the  thing,  that  nobody 
except  the  Free  Fishermen  of  Faversham,  who 
folfil  the  conditions  of  the  user,  have  a  right 
to  fish  there,  and  they  can  only  do  so  under  the 


rules  and  bye-laws  of  the  company.  If  that  i» 
so,  how  can  the  liquidator  sell  tnat  right  to  any- 
body else  F  It  is  worth  nothing,  and  cannot  be 
sold  in  the  market.  It  seems  to  me  that  th» 
case  is  not  unlike  Ooodman  v.  Mayor  of  SaUaek 
{ubi  nip.),  though  there  is,  of  course,  the  dis- 
tinction between  the  two  cases  which  has  been 
pointed  ont  by  Cotton,  L.  J.  It  is  also  not  unlike 
the  case  of  Walter  r.  Hanger  (Sir  F.  More  832), 
where  the  charter  wa«  to  the  Mayor  and  to  the 
citisens  of  London,  that  no  prices  shonid  be  takim 
of  the  wines  of  the  citizens  and  freemen  of 
London,  and  the  court  held  that  the  charter  did 
not  enure  to  the  benefit  of  the  body  politic  of  the 
city,  but  only  to  the  benefit  of  the  particular 
persons  of  the  corporators.  On  these  grounds  it 
appears  to  me  to  be  clear  that  these  rights  cannot 
be  taken  from  these  people  and  sold  to  other 
people,  so  that  such  other  people  can  step  into 
their  shoes  and  enjoy  them.  It  wonld,  therefore, 
be  useless  to  make  the  order  to  wind-up  thia 
company. 

FxT,  L.J. — ^I  also  feel  myself  unable  to  agree 
with  the  conclusion  arrived  at  bv  the  learned 
judge  from  whom  this  appeal  is  brought.  The 
objections  which  I  feel  to  the  order  may  be  stated 
in  three  ways.  In  the  first  place,  it  appears  to  me 
that,  if  the  order  be  made,  no  benefit  will  enure 
from  it  to  anybody  except  those  gentlemen  who 
are  interested  in  costs.  In  the  next  place,  it 
appears  to  me  that  we  have  before  us  the  case  of 
a  corporation  holding  property  either  upon  con- 
ditions or  upon  a  trust  which  confers  individnal 
and  private  rights  upon  the  corporators,  and 
that  such  a  corporation  is  not  to  oe  wound-up 
under  ordinary  circumstances.  In  the  last  place 
I  ground  my  objection  to  the  present  order  on 
the  fact  that  the  property  of  the  corporation,  the 
fishery,  is  of  great  b^efit  to  the  public  as  well  as 
to  the  company,  and  that  there  is  nothing  to  show 
that  snch  benefit  hai  ceased ;  and  therefore  we 
ought  not  to  put  an  end  to  a  public  benefit,  which 
was  in  the  mind  of  the  Legislature,  for  the  purpose 
of  satisfying  private  demands  of  creditors.  The 
history  of  tne  case  appears  to  me  to  show,  with 
perhaps  reasonable  clearness,  this  result,  that  the 
tree  fishery  in  a  portion  of  the  sea  near  Faversham 
was  by  competent  authority  vested  in  a  cor- 
poration, the  company  of  Free  Fishermen  of  the 
manor  and  hundred  of  Faversham ;  and  that  that 
corporate  property  is  held  by  them  upon  con- 
dition or  upon  a  trust  which  confers  upon  each, 
individual  member  of  the  corporation  the  right  of 
fishing  within  the  waters  in  which  that  free 
fishery  exists;  a  right  of  fishing,  however, 
subject  to  certain  powers  in  the  body  corporate  to 
make  rules  and  regulations  with  regard  to  the 
fishery.  I  think  it  will  be  found  that  grants  to 
corporations  conferring  similar  individual  or 
private  benefits  are  not  very  uncommon,  and  that, 
especially  in  the  case  of  those  charters  which, 
have  granted  exemptions,  the  exemption  baa 
often  enured,  as  in  the  case  to  which  Bowen,  L.J. 
has  referred,  not  to  the  benefit  of  the  corporation, 
but  to  the  bemiefit  oi  the  individual  corporators. 
The  evidence  upon  which  I  come  to  the  conclusion, 
which  I  have  brieflv  stated  is  of  two  descriptions. 
In  the  first  place,  tnere  is  the  existing  user.  The 
grant  I  conceive  to  have  been  of  a  free  or  ex- 
clusive fishery  relating  to  all  kinds  of  fish ;  but, 
inasmuch  as  the  oysters  have  proved  far  the  most 
valuable  description  of  fish  within  this  fishery. 
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the  fishery  has  sometimeB  been  treated  as  if  it 
related  to  oysters  cmly.  Bnt,  according  to  the 
evidence  before  ns,  that  is  not  the  case;  and, 
whilst  the  corporation  has  made  certain  mles  and 
regnlations  restraining  the  competition  o£  the 
members  in  regard  to  oysters,  it  leaves  free  the 
right  of  each  individual  corporator  to  fish  within 
the  waters  in  question  for  all  other  fish.  In  one 
of  the  affidavits  it  is  stated  that,  when  there  is  no 
dredging  to  be  done,  the  working  members  of  the 
company  employ  their  time  in  fishing  for  other 
fish  on  their  own  account,  which  they  are  allowed 
to  do  80  long  as  they  avoid  the  g^nnd  stocked 
with  oysters.  That  appears  to  me  to  be  a  case  in 
which  the  original  perfectly  free  liberty  of  each 
individual  has  survived.  There  being  no  interest 
to  interfere  with  it,  it  continues  to  exist  as  it 
probably  did  originally.  That  is  one  head  of 
evidence — existing  user.  Other  heads  of  evidence 
on  which  I  rely  are  the  ancient  doctmienta  which 
are  in  evidence  before  ns,  and  it  appears  to  me 
that  they  are  entirely  consistent  witn  the  existing 
user.  Now,  in  the  first  place,  we  have  the  report 
of  the  Commissioners  in  the  year  1591,  and  they 
state  the  right  as  existing,  not  in  the  corpora- 
tion, bnt  in  the  individuals.  They  find  that 
"it  manifestly  appears  that  the  fishermen  of 
the  town  of  Faversham,  being  admitted  at  Her 
Hajeety's  Conrt  of  Admiralty,  yearly  holden 
within  Her  Majesty's  manor  of  Faversham,  hare 
been  time  ont  of  mind  used,  without  let  or  inter- 
mption  of  any  others,  to  fish  and  dredge."  The 
report  states  that  the  right  to  fish  and  dredge  is 
in  the  individuals.  In  a  similar  manner  in  a 
decree  of  the  Court  of  Admiralty  made  in  the  year 
1655  the  declaration  was  "  that  the  tenants  and 
fishermen  of  the  manor  and  hundred  of  Faver- 
sham, and  all  and  every  one  of  them,  had  full 
right  to  fish  and  dredge  for  oysters,"  again 
stating  the  right  to  be  in  the  fishermen  as  in  the 
indiviaoals.  Again,  in  a  bill  in  the  Exchequer, 
presented  in  me  early  part  of  last  century 
(which,  although  it  might  not  have  been  evidence 
for  the  company,  has  been  pat  in  evidence 
by  the  respondents),  the  statement  made  is 
to  the  effect,  amongst  others,  that  free  fisher- 
men were  in  the  habit  of  baying  young 
oysters  or  spat,  they  buying  individnafly,  as  I 
understand ;  that  they  then  laid  them  in  the 
oyster  beds  within  the  boundaries  of  this  fishery, 
and  then  at  seasonable  times  the  persons  who  had 
80  laid  them  took  and  sold  them.  Therefore,  we 
have  an  individual  right  with  regard  to  particular 
classes  of  oysters  in  the  fishery.  Now,  it  is 
illustrative  of  what  I  suspect  to  have  been  the 
history  of  this  case,  that  we  find  that  that  par- 
ticular mode  of  dealing  with  the  spat  has  heen. 
changed,  and  that  at  the  present  time  the  jury 
determine  how  much  spat  shall  be  bronght 
from  ootside  the  fishery  within  the  fishery,  and 
then  the  oysters  which  result  from  the  maturing 
of  snch  oyster  spat  or  young  oysters  are  sold  for 
the  benefit  of  the  corporation,  a  case  in  which  the 
corporate  rights,  so  to  speak,  have  encroached 
on  the  individual  rights.  Lastly,  the  statement 
in  the  Act  of  1840  appears  to  me  consonant  with 
the  language  of  the  earlier  documents,  becanse  it 
alleges  that  the  freemen  and  members  of  the 
company  have  bred,  laid,  dredged  for,  canght, 
had,  and  taken  oysters  and  oyster  brood  in  the 
waters  and  creeks  within  the  fishery,  ezdnsiveof 
other  persons,  the   company  paying  the  rent. 


There,  again,  we  find  that  the  allegation  of  rig^ 
is  in  the  individual  fishermen.  I  say,  therefore^ 
that  we  have   the  ancient   documents  and  the 

f  resent  user,  all  showing  right  in  thsindividnals. 
come  therefore  to  the  oonclnsion  that  the  coi^ 
poration  is  a  corpoiation  holding  property  for 
the  purpose  of  ooiuerring  individual  rights  on  the 
individual  corporators.  I  know  of  no  case,  and 
no  case  can  be  produced,  in  which  the  coort,  for 
the  purpose  of  paying  a  debt  of  a  trustee  corpora^ 
tion,  has  destroyed  the  property  of  the  individual 
corporators.  One  word  only  with  regard  to  the 
last  point  to  which  I  adverted,  which  was  the 
recital  in  the  Act  that  this  fishery  is  for  the 
public  benefit.  I  am  bound  to  say  that  I  Bfaonld 
pause  before  being  a  party  to  the  destraction  by 
winding-  up  of  an  undertaking  which  the  Legis- 
lature had  solemnly  declared  to  be  of  great  benefit 
to  the  public  as  well  as  to  the  company  itself.  I 
will  make  this  further  observation,  that  the 
statute  in  which  that  recital  is  contained  seems  to 
me  to  carry  evidence  of  the  anxiety  of  the 
Legislature  that  this  corporation  shonld  not  be 
put  an  end  to.  It  gave  a  power  to  the  corporatim 
to  borrow  money,  and  to  mortgage,  assign,  and 
charge  the  fishery  and  the  profits  arising  there- 
from, and  it  gave  a  particular  form  of  char^ 
and  that  was  a  charge  of  interest  at  a  certun 
rate  payable  to  the  debenture-holders  until  the 
principal  should  be  paid.  It  contained  no  stipnla- 
tion  with  regard  to  the  repayment  of  the  princuial, 
and  no  time  at  which  it  was  to  be  repaid.  Then 
it  went  on  to  provide,  in  the  event  of  default  of 
payment  of  interest,  that  some  person  might  be 
appointed  to  receive  the  whole  or  snch  part  of  the 
proceeds  of  the  fishery,  and  the  money  to  be  re- 
ceived for  the  sale  of  any  oysters,  or  ojrster  brood, 
as  were  liable  to  p>ay  such.  There  was,  therefore, 
no  charge  given  for  the  corpus  of  the  money 
advanced  on  the  fishery.  The  mode  in  which  the 
right  of  the  debenture-holders  was  worked  ont 
was  by  obtaining  a  receiver  of  the  profits  of  the 
fishety.  That  looks  to  me  very  much  as  though 
the  Legislature,  whilst  authorising  the  corporatimi 
to  borrow  for  its  purposes,  was  at  the  same  time 
desirous  that  the  corporate  property  should  never 
cease  to  be  vested  in  the  corporation,  and  that, 
although  the  profits  might  be  received  by  a 
receiver  and  distributed  amongst  the  debenture- 
holders  so  long  as  there  was  default  in  payment, 
yet  there  was  no  power  of  sale  given,  no  right  to 
sell  the  fishery,  no  right  against  the  fishery  in  any 
other  way  than  by  obtaining  a  receiver  of  profits. 
I  doubt,  therefore,  whether  the  Legislature 
ever  intended  that  the  property  so  vested  in  the 
corporation  should  be  put  an  end  to  in  order  to 
meet  the  claim  of  creditors.  For  these  reasons,  I 
think  the  petition  ought  to  have  been  originally 
rejected,  and  I  suppose  the  right  order  now  wiU 
be  to  dJamisB  the  petition,  with  costs  here  and 

°^'  Decision  of  Kay,  /.  rever«6^ 

Solicitors,  Warren,  Qardner,  and  ifttrfoM; 
PoioeU  and  £urt;  S.  WalOtew  and  Son;  FUmt 
and  Ctwrdner. 
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(Before  Cotton,  Lindlbt,  and  Lopxs,  L.JJ.)j 

B»  Little,  (a) 

APPBAI,  raoK  IBS  CHAKCBBT  SnUION. 

PraeHee — Sestraini  on  oniietpaiion — A^lieation 
to  hind  inttrett  of  married  looman — Sorviee  on 
truiieet — Convoyaneing  and  Law  of  Properly 
Act  1881  (4i  ^  45  Viet.  e.  41),  «.  39. 
Where  a  married  woman  applied  under  teet.  39  cf 
ike  Oonveyaneing  and  Law  of  Property  Act  for 
liberty  to  mortgage  her  life  interett  in  a  fund 
under  a  toiU   notunthttanding   that   the    was 
reetramed  from  antioipation,  the  Court  made  the 
order  tottiwitt  requiring  ihe  trueteee  to  be  eerved. 
In  Jmi.  last  Urs.  Elizabeth  Harrison  applied  to 
Kav,  J.  by  an  originating  summons  for  liberty, 
nnaer  sect.  39  of  the  Conveyancing  and  Latr  of 
Property  Act  1881,  to  bind  her  life  interest  under 
the  will  of  her  father  W.  B.  Little,  for  the  pnr- 
pose  o£  raising  350i.  on  mortgage,  notwithstand- 
ing that  she  was  restrained  from  anticipation. 

The  trustees  of  the  will  were  not  made  parties 
to  the  summons,  nor  were  they  served  with  notice 
of  the  proceedings,  the  only  parties  being  Mrs. 
Harrison  andher  nusbutd,  who  was  made  respon- 
dent. 

Kay,  J.  niTe  JVfrs.  Harrison  liberty  to  raise  1101. 
only,  and  she  appealed. 

W.  WhateJy  for  the  appellant. — The  sum  allowed 
by  Kay,  J.  is  not  samcient  for  the  purpose  for 
irhidh  it  is  required.  [Cotton,  L.J. — Are  the 
trustees  of  the  will  represented  P]  No.  They 
hare  not  been  served.  The  summons  does  not 
contemplate  any  dealing  with  the  principal  of 
the  trust  fund,  and  only  asks  that  Mrs.  Harrison 
inay  be  permitted  to  mortgage  her  life  interest  in 
it  notwithstanding  that  she  is  restrained  from 
anticipation.  The  39th  section  of  the  Conveyanc- 
ing and  Law  of  Property  Act  ISBl  does  not 
reoaire  that  the  trustees  shall  be  represented, 
ana  there  does  not  appear  to  be  any  necessity  for 
their  presence.  If  tney  were  served  the  expense 
would  be  greatly  increased. 

The  Court  heard  the  case  on  its  merits,  and 
ultimately  gave  Mrs.  HiuTison  liberty  to  bind 
her  life  interest  both  in  possession  and  reversion 
under  the  will  of  the  testator  by  mortgage  for 
the  purpose  of  raising  the  sum  of  3001. 
Solicitors :  Jfear  and  Fowler. 


May  21, 23,  and  25. 

(Before  Cotton,  Lindlnt,  and  Bowsn,  L.  J  J.) 

Lbvsk  v.  Goodwin,  (a) 

APPKAI.  FHOM  THN  CHANCNBT  DIVISION. 

Imitation  of  plaintiffs'  goods— Injunction — Profits 
— Form  of  account. 

The  defendants  sold  certain  soap  made  by  them  in 
packets  with  wrappers'  closely  retan^ling  those  in 
which  the  plaintiffs,  who  were  also  soap  manu- 
faeturers,  had  been  in  the  habit  of  selling  their 
eoap. 

Held  {affirming  the  decision  of  Ghitty,  J.),  that 
although  the  retail  dealers,  to  whom  cdone  the 
defendants  sold  soap,  would  not  be  deceived,  yet 
the  defendants  put  in  their  hands  the  means  of 

(«)  B«port>4  IV  W.  O.  Bias,  Kiq.,  BhtMovM-Xaw. 


committing  a  fraud  on  the  plaintiffs,  and  thai 
the  plaintiffs  were  entitled  to  an  it^uTtdion  r»- 
ilravning  the  defendants  from  using  that  form  of 
wrapper,  S^c,  and  to  on  account  of  the  profits,  made 
by  thefM  in.  setting  soap  in  such  packets,  and  that 
the  account  oiyht  not  to  be  limited  by  excluding 
from  it  any  soap  sold  by  the  retail  dealers  to 
persons  who  bought  it  as  the  defendants'  soap. 
Thb  plaintiffs  and  defendants  were  manufacturers 
of  soap,  and  the  plaintiffs  commenced  this  action 
against  the  defendants  for  infringing  their  trade 
mark  and  for  selling  soap  in  such  wrappers  as  to 
pass  it  off  as  being  of  the  plaintiffs'  manufacture. 
The  plaintiffs  sold  one  kind  of  soap  in  respect  of 
which,  in  1884,  they  registered  the  term  "  Self- 
washer"  as  a  trade  mark.    The  defendants  also 
sold  soap  which  they  called  "  Self -washing."    The 
case  failed  with  reference  to  the  trade  mark, 
Chitty,  J.  holding  (82  L.  T.  99)  that  the  words 
"  Self-washer  "   and  "  Self-washing  "  were   de- 
scriptions of  the  action  of  the  plaintiffs'  soap,  and 
did  not  constitute  a  good  trade  mark. 

With  reference  to  the  allegation  that  the  defen- 
dants' soap  was  so  done  up  as  to  be  calculated  to 
lead  purchasers  to  believe  that  they  were  pur- 
chasing the  plaintiffs'  soap,  it  appeared  that  the 
plaintiffs  sold  their  soap  to  retail  dealers  in 
packets  which  did  not  oear  their  name,  but 
wrapped  up  in  a  special  kind  of  paper  known  as 
parchment  paper,  of  which  they  were  almost  the 
only  users,  with  space  printing  calling  the  sou> 
"  Snnligh(  Self-washer "  or  "  Sunlight  Self- 
washing." 

Early  in  1885  the  defendants  commenced  to  sell 
their  soap  in  packets  of  the  same  size  and  shape, 
wrapped  in  the  same  kind  of  paper,  with  spaoed 
printmg  of  the  same  colour  as  that  of  the 
plaintiffs,  describing  the  soap  as  "  Goodwin's 
Self-washing  Soap."  The  general  appearance  Of 
these  packets  was  very  like  those  of  tne  plaintiffs, 
though,  if  put  side  by  side,  there  was  no  di£Bculty 
in  distinguishing  them.  The  defendants  did  not 
carry  on  a  retail  business. 

The  action  was  heard  by  Chitty,  J.  on  the  Sod 
Dec.  1886. 

Bomer,  Q.C.,  Loekwood,  Q.C.,  and  /.  Cutler  for 
the  plaintiffs. 

Aston,  Q.G.  and  Chadwyek  HeaJey,  for  the  defen- 
dants, contended  that  nobody  was  deceived  by  the 
defendants,  as  they  sold  to  retail  dealers  only,  who 
knew  they  were  buying  the  defendants'  soap  and 
not  the  plaintiffs',  and  the  defendants  were  not 
answerable  for  anything  the  retail  dealers  did. 

Chittt,  J.  (after  holding  that  the  case  failed 
with  reference  to  the  trade  mark,  and  stating 
the  facts  as  to  the  similarity  of  the  packets, 
continued) : — The  law  applicable  to  the  case  is 
plain ;  it  is  founded  on  fraud.  The  simplest  case 
IS  where  the  seller  misrepresents  to  tne  buyer 
that  the  goods  which  are  oeing  offered  for  sale 
are  the  goods,  not  of  the  person  who  made  theq, 
but  of  some  other  manufacturer.  That  is  a  oase 
merely  between  the  buyer  and  seller.  Then 
comes  the  case  where  the  manufactursr,  by 
devices  which  are  to  accompany  the  goods  on 
their  sale  in  the  market,  gets  them  up  in  such  a 
form  as  to  be  calculated  to  deceive  the  ultimate 
buyer  into  the  belief  that  the  goods  which  he, 
the  manufactorer,  is  putting  on  the  market 
are  the  goods  of  some  other  maker.  Here, 
generally  speakinsr,  a  double  fraud  is  committed. 
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Wint,  there  is  the  fraud  which  is  perpetrated  on 
Che  ultimate  buyer;  and,  secondly,  there  is  a 
iraud  perpetrated  on  the  other  manofaotnrer, 
~who  loses  ]^rt  of  his  trade.  In  this  class  of  cases 
"the  trade  is  seldom  deceived ;  the  retail  dealers 
know  from  whom  they  ore  buying,  and,  if  there 
is  a  fraudalent  device,  they  are  rarely  taken  in 
by  it.  Ent  in  such  a  case  the  manufacturer  puts 
«n  instrument  of  fraud  into  their  hands.  Now, 
it  has  been  said  more  than  once  in  this  case  that 
the  manufacturer  ought  not  to  be  held  liable  for 
the  fraud  of  the  ultimate  seller — that  is,  the 
shopkeeper  or  the  ehopkeeper's  assistant ;  bat 
that  is  not  the  true  view  of  the  case.  The  ques- 
tion which  I  have  to  try  is,  whether  the  defen- 
dants have  or  have  not  knowingly  put  into  the 
liands  of  the  retail  dealers  the  means  of  deceiving 
the  ultimate  purchasers.  [His  Lordship  then 
stated  his  reasons  for  holding  that  the  contention 
of  the  plaintiffs  in  this  cespect  was  well  founded. 
He  dismissed  the  action  so  far  as  it  related  to 
infrin^ment  of  the  trade  mark,  but  granted 
An  injunction  restraining  the  defendants  from 
selling,  offering  for  sale,  or  dispoBing  of  any 
aoap  not  manufactured  by  or  for  tne  plaintiffs  in 
the  wrappef  and  of  the  form  of  an^  one  of  the 
three  exhibits  admitted  in  the  action  to  have 
'b&en  issued  by  the  defendants,  or  in  any  form 
«alculated  or  intended  to  pass  off  or  enable 
others  to  pass  off  such  soap  as  and  for  the 
j^oods  of  the  plaintiffs.  The  judgment  went  on 
to  direct  an  account  of  the  profits  made  by 
the  defendants  in  selling  or  disposing  of  soap 
xoade  by  or  for  the  defendants  in  any  wrapper 
such  as  that  contained  in  the  exhibits  marked 
J.  S.  S.  1,  J.  S.  S.  4.  and  B.  B.  1,  and  in 
the  form  of  those  exhibits.  No  c|Destion  as 
to  the  form  of  this  account  was  raised  before 
Chitty,  J.] 

From  this  decision  the  defendants  appealed. 

Aston,  Q.C.  and  Ghadwyek  Sealey  for  the 
appellants.  —  The  plaintiffs  are  not  the  onlv 
persons  entitled  to  use  the  term  "  Self-washing, 
nor  the  parchment  paper,  nor  the  spaced  print- 
ing. The  defendants  are  at  liberty  to  use  them 
all,  and  the  name  "  Goodwin's  Self-washing 
Soap "  is  quite  distinct  from  "  Sunlight  Soli- 
iresher."  Therefore  no  injunction  should  have  been 
^pranted.  But,  at  any  rate,  the  account  directed 
IS  too  wide.  The  present  form  is  so  sweeping 
that  it  would  include  soap  sold  in  these  wrappers 
to  ultimate  purchasers  who  asked  for  the  defen- 
dants' soap,  and  who  would  therefore  not  be 
deceived.  The  plaintiffs  could  not  recover  any 
damages  at  law  unices  they  proved  special 
damage: 

Blofiild  y.  Payne,  4  B.  &  Ad.  410. 

The  account  should  be  limited  to  profits  arising 
from  the  sale  of  soap  which  it  can  be  shown  was 
passed  off  as  that  of  the  plaintiffs.  [Linolby, 
li.J. — ^The  utmost  you  can  ask  is  to  have  an 
«xception  of  soap  wMch  you  can  show  wab  bought 
by  the  ultimate  purchasers  as  the  defendants' 
soap.]  There  is  no  authority  for  directing  an 
account  in  this  form  in  a  case  like  this.  A  case 
of  trespass  on  mines  or  infringement  of  a  patent 
is  different.  TherO  the  plaintiff  suffers  damage 
from  every  step  the  defendant  takes ;  but  every- 
one who  bought  the  defendants'  soap  would  not 
have  bought  the  plaintiffis',  if  the  defendants 


had  not   passed  off  their  soap  as  that  of  the 
plaintiffs : 

Leafhtr  Gloth  Company  v.  Hirtehfield,  IS  L.  T.  Rm. 

N.S.427;  L.  Bep.  1E4.299; 
DavenpoH  v.  Sylcmd*,  U  L.  T.  Bep.  N.  S.  58;  L. 
Bep.  1  Eq.  802. 

The  plaintiffs  may  not  have  saffered  any  injury. 

Romer,  Q.C.,  Lodeioood,  Q.G.  and  John  CuSar, 
for  the  plaintiffs,  were  cajleid  on  only  with  refer- 
ence to  the  proposal  to  exclude  from  the  account 
soap  which  the  defendants  could  show  was  sold  as 
theirs. — It  has  always  been  the  custom  of  the 
court  to  direct  such  an  account  to  be  taken  in  the 
form  directed  by  Chitty,  J.  The  alteration 
suggested  would  be  very  inconvenient.  The 
defendants  did  not  sell  to  retail  customers.  A 
similar  question  was  raised  in  Edelaten  v.  EdeUtan 
(7  L.  T.  Rep.  N.  S.  768;  1  De  G.  J.  &  S.  185),  and 
Lord  WestDury  declined  to  narrow  it. 

Ghadwyek  Healey  in  reply. 

CoTTOir,  L.J. — There  are  two  questions  here; 
first  of  all,  whether  Chittjr,  J.  was  right  in 
granting  an  injunction  against  the  defendants; 
secondly,  if  that  be  decided  against  the  appel- 
lants, what  ought  to  have  been  the  form  of  the 
decree  as  regards  profits  P  Now,  consider  what 
this  case  is.  Undoubtedly  it  is  complicated  by 
the  fact  that  when  the  plaintiffs,  who  are  whol^ 
sale  manufacturers  of  soap,  commenced  thdr 
action,  they  were  on  the  register  for,  and  con- 
sidered themselves  entitled  to,  the  trade  mark  of 
the  words  "  Self -washer "  and  "Self-washing." 
They  claimed  to  protect  that  trade  mark  by  their 
action ;  but  it  was  not  a  proper  trade  mark,  and 
has  since  that  time  been  struck  off  the  register. 
Bat  then  the  plaintiffs  also  raised  this  case: 
"  Yoa,  the  defendants,  are  selling  your  soap  in  a 
wrapper  and  dress  which  represents  it  to  be  our 
soap,  and  therefore,  on  the  old  common  law 
doctrine  enforced  in  courts  of  equity  by  injuno- 
tion,  we  ask  to  restrain  you  from  passing  off  your 
goods  as  our  goods."  [His  Lordship  then  referred 
to  the  adoption  by  the  defendants,  about  the  end 
of  1884,  of  a  way  of  making  up  their  soap  in 
packets  having  a  great  general  resemblance  to 

)  those  of  the  plaintiffs.]  Now,  what  was  the  con- 
tention on  behalf  of  the  defendants?  Looking 
at  the  two  tablets,  one  cannot  but  see  that  there 
is  a  strong  resemblance  between  them,  and 
especially  to  the  eyes  of  people  who  cannot  read. 
But  Mr.  Aston's  contention  was  this :  there  is  no 
trade  mark  in  "  Self -washing  "  or  "  Self -washer;" 
there  is  no  monopoly  in  this  parchment  paper; 
there  is  no  monopoly  in  the  spaced  printing; 
then  why  should  we  he  restrained  in  canring  on 
business,  from  using  those  things  as  to  which  the 
plaintiffs  cannot  claim  any  monopoly  P  That  is 
an  obvious  fallacy.  There  may  be  no  monopoly 
at  all  in  the  individual  things,  but  if  they  are  so 
combined  by  the  defendants  as  to  pass  off  the 
defendants'  goods  as  the  plaintiffs',  then  the  defen- 
dants have  brought  themselves  within  the  old 
common  law  doctrine,  in  respect  of  which  equity 
will  give  to  the  aggrieved  party  an  injunction,  in 
order  to  restrain  the  defendants  from  passing  off 
their  gojds  as  those  of  the  plaintiffs.  Is  there, 
then,  here  enough  to  show  that  the  defendants' 
soap  was  represented  as  manufactured  by  the 
plaintiffs  P  It  is  in  evidence  that,  as  a  matter  of 
fact,  up  to  this  time,  soap  for  sale  had  scarcely 

,  ever  been  wrapped  in  parchment  ^paper  except  by 
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the  plaintifEB.  It  is  in  evidence  also  that,  although 
this  spaced  printing  was  used  as  rei^ards  groceries, 
it  was  not  used  as  regards  soap,  except  by  the 
plaintiffs.  That  being  so,  can  we  come  to  any 
other  conclusion  than  this^ — that  the  use  of  this 
|>aper  and  the  use  of  this  particular  printing  was 
intended  to  represent  these  goods  as  the  goods  of 
the  plaintiffs,  which  had  become  known  in  the 
market,  and  would,  in  my  opinion,  induce  people 
who  do  not  when  they  buy  an  article  look  care- 
fully to  gee  what  the  particular  mark  or  name 
upon  it  is,  to  consider,  when  they  got  handed 
down  to  them  one  of  the  tablets  of  the  defendants 
in  this  new  dress,  that  they  were  getting  the  same 
soap  as  they  had  been  accustomed  to  buy  in  this 
kind  of  packet.  The  principal  argument  on  the 
part  of  Mr.  Aston  was  this:  that  the  essential 
marks  in  the  two  packets  are  "  Sunlight  Self- 
washer"  in  the  one  case,  "Groodwin's  Self- 
washing  Soap  "  m  the  other ;  and  that  the  name 
is  that  which  would  guide  everyone  who  bought 
this  soap.  In  my  opinion  that  argument  is  wrong. 
It  is  very  true  that  Goodwin's  name  appears  as  the 
maker  or  the  wholesale  seller  of  this  particular 
soap ;  but  it  is  quite  contrary  to  experience,  and 
quite  contrary  to  the  evidence,  to  suppose  that 
eveiTone  when  buying  a  packet  of  taoular  soap 
would  look  to  the  name  for  the  purpose  of  deter- 
mining whether  what  he  has  bought  is  that  which 
he  hau  been  accustomed  to  buy  in  a  very  similar 
packet.  I  do  not  for  a  moment  suggest  that  the 
plaintiffs  could  have  absolutely  restrained  the  use 
of  the  words  '*  Self-washing,"  nor  do  I  say  that 
they  could  absolutely  have  restrained  the  defen- 
dants from  having  the  spaced  printing,  or  from 
the  use  of  the  parchment  paper;  but  when  we 


find  that,  as  regards  soap  for  sale,  they  were 
cannot     but     see     that     this     combination     is 


Almost  exclusively   used    oy   the   plaintiffs,  we 


calculated  to  induce  people  to  believe  that  what 
they  were  buying,  whick  was  the  defenduits' 
aoap,  was  what  they  bad  known  and  appreciated^ 
namely,  the  plaintiffs'  soap.  In  my  opinion  the 
injnnction  was  right.  Then  ought  there  to  be 
an  alteration  as  regards  the  account  of  profits  P 
Mr.  Healey  referred  us  to  cases  on  the  question 
of  damages.  In  my  opinion  those  cases  are  not 
relevant  to  the  question  as  to  the  form  of  the 
account  of  profits.  It  is  well  known  that  both 
in  trade  mark  cases  and  patent  cases,  the  plain- 
tiff is  entitled,  if  he  succeeds  in  getting  an  in- 
junction, to  take  either  of  two  forms  of  rcQief — 
he  may  either  say,  "  I  claim  from  you  the 
damages  I  have  sustained  from  your  wrongful 
act,"  or,  "  I  claim  from  you  the  profits  which 
Tou  have  made  by  your  wrongful  act."  Mr. 
Healey  contended  that  the  only  profit  which 
the  plaintiff  could  call  for  was  that  profit 
which  arose  from  the  sale  of  this  soap  where  the 
nltimate  purchaser  bought  it,  not  as  the  defen- 
dants' but  as  the  plaintLffs'  soap.  But  in  my 
opinion  that  is  mistaking  the  whole  gist  of  this 
action.  The  defendants,  as  I  understand,  do  not 
sell  anything  to  retail  purchasers,  what  they  sell 
they  sell  to  middlemen,  that  is  to  say,  to  people 
who  purchase  from  them  as  wholesale  mercnants, 
and  who  are  going  to  sell  it  by  retail ;  and  the 
complaint  agamst  the  defendants  is  thu :  "  Tou 
have  dressed  your  soap  in  such  a  dress  that  those 
niiddlemen  to  whom  you  sell  it  are  enabled,  b^ 
its  having  that  deceptive  dress  upon  it,  to  sell  it 
to  the  nUimate  purchasers  as  the  soap  of  the 


pUuntiffs."  The  profit  for  which  the  defendants 
must  account  is  the  profit  which  they  have  made 
by  the  sale  of  soap  m  that  fraudulent  dress  to 
the  middlemen.  It  is  immaterial  how  the  middle- 
men deal  with  it.  If  they  find  it  for  their  benefit 
not  to  use  it  fraudulently,  but  to  sell  the  soap  to 
the  purchasers  from  them  as  Goodwin's  that 
cannot  affect  the  question  whether  the  sale  by 
the  defendants  to  those  middlemen  of  this  soap 
in  a  fraudulent  dress  was  a  wrongful  act.  It 
still  remains  a  wrongful  act,  because  it  puts  into 
the  hands  of  the  middlemen  fhe  means  of  com- 
mitting a  fraud  on  the  plaintiffs  by  selling  the 
soap  of  the  defendants  as  the  soap  of  the  plain- 
tiffs. In  my  opinion,  therefore,  the  account  of 
profits  was  right  as  it  stands. 

LiNSLXY,  L.J. — I  am  of  the  same  opinion.  As 
to  the  main  questir>n,  I  think  the  case  is  plain 
and  easy,  and  it  may  be  rested  upon  the  defen- 
dants' own  evidence  and  upon  the  appearance  of 
the  packages.  What  is  called  the  general  "  get 
up,"  which  is  an  expression  used  by  some  of  the 
witnesses,  is  so  similar  that  obviously  the  one 
might  easily  be  mistaken  for  the  other.  Of 
course  in  all  these  cases  there  are  differences  as 
well  as  resemblances,  and  the  question,  so  far  as 
the  packages  are  concerned,  must  always  be 
decided  by  contrasting  the  striking  resemblances 
with  the  striking  differences.  Now  the  only 
difference  which  strikes  me  at  all  is  this — thi^ 
Goodwin  has  substituted  the  word  "  Goodwin  "  in 
largpe  letters  for  "  Sunlight."  That  is  the  whole 
difference  which  catches  the  eye.  Then  look  at 
the  resemblances ;  look  at  the  paper ;  look  at  the 
printing ;  look  at  the  blank  space,  and  the  catch 
words ;  look  at  the  whole  thing,  and  it  is  impos- 
sible not  to  arrive  at  the  conciuBion  not  only  that 
one  was  intended  to  pass  for  the  other,  but  that 
that  intention  has  been  realised.  I  say  that  apart 
from  the  evidence.  Then  if  you  look  at  the 
evidence,  it  comes  out  clearly  and  strongly  that 
the  defendants'  soap  is  often  bought  under  the 
belief  that  it  is  the  plaintiffs'  soap,  and  it  is  of 
no  use  to  point  out  the  differences,  which  of 
coarse  may  oe  perceived  when  attention  is  drawn 
to  them.  The  question  raised  by  Mr.  Chadwyck 
Healey  as  to  profits  and  the  form  of  the  account, 
struck  me  as  somewhat  novel  and  deserving  of 
attention;  but  having  looked  at  EdeUten  v. 
Edelttm,  and  having  regard  to  the  reasons  given 
in  the  judgment  of  Lord  Westbury  in  that  case, 
I  am  satisfied  that  Chitty,  J.  was  right,  and  for 
the  reasons  which  have  been  given  I  am  of  opinion 
that  the  appeal  fails. 

BowBH,  L.J. — ^I  am  of  the  same  opinion. 

Solicitor  for  the  plaintiffs,  Salaman. 

Solicitors  for  the  defendants,  Emmet,  Son,  and 
Stubbi,  agents  for  A.  and  0.  W.  Fox,  Manchester. 


June  25,  27,  and  28. 

(Before  Cottoh,  Bowkn,  and  Fbt,  L.JJ.) 

Shxffabd  v.  Thx  Scinde,  Punjavb,  and  Delhi 

Bailwat  Cokpaht.  (a) 

appeal  psok  the  chahcekt  division. 

Company  —  Dittribution  of  auett — Stookholdtr* 

and  holders  of  parUy-paid  iharet. 
By  virtue  of  diverie  Aelt  of  Parliament  and  eon- 
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trtiets  ike  eamial  of  an  I-nAvam,  nitZicay  company 
ITM  rawed  hg  (&«  tMue  o/  201.  »hare»  omA  tloek, 
with  a  guara/nteed  dividend  of  61.  per  cent.  In 
1870  a  large  ittue  of  thares  toas  vnadei  and  the 
tubseriberg  had  the  option  of  paying  in  fuU  and 
taking  *to<A,  or  of  paying  51.  only  on  each  201. 
share,  and  remaining  liaSlefor  the  other  151.  a» 
and  tohen  required  hnf  the  company. 
Jn  1885  the  undertaking  of  the  company  wa»  pur- 
chaeed  by  the  Oovemmentfor  14,009,1242.  8s.  3d.  ; 
and  aeeording  to  the  terma  of  a  tpeeial  Act,  a 
•um  was  let  apart  to  be  divided  between  thettock- 
holderi  and  ekareholdere  of  the  company  accord- 
ing  io  their  retpeetive  rights.  The  capital  of  the 
company  eonsuted  of  11,010,160{.  stock,  arisiru/ 
from  converted  201.  shares,  and  14,832  shares  of 
201.  each,  upon  which  only  51.  per  sluure  hctd 
been  paid. 
Beld,  that  the  holders  of  stock  and  the  holders  of 
partly-paid  shares  were  entitled  to  have  the 
money  in  question  divided  between  them  rateahly 
in  proportion  to  the  (letual  amounts  paid  by  them, 
respectively;  so  that  each  holder  of  201.  stock 
would  receive  four  times  as  much  as  each  holder 
of  a  201.  share  upon  which  51.  had  been  paid  up. 
Somes  V.  Carrie  (1  K.  Bf  J.  605)  considered. 
Decision  of  Kekewich,  J.  (66  L.  T.  Bep.  N.  8. 180) 

a^nn«d. 
This  -was  an  appeal  from  a  decision  of  Kekewich,  J. 
in  an  action  commenced  by  Mr.  S.  G.  Sheppard 
(on  behalf  of  himself  and  all  other  the  holders 
of  partly-paid  shares  in  the  defendant  company) 
against  the  Scinde,  Pnnjaub,  and  Delhi  Railway 
Company,  to  hare  it  determined  how  a  snm  set 
apart  from  the  proceeds  of  the  sale  of  the  railway 
to  the  Government  should  be  distributed. 

The  capital  of  the  company  consisted  of  stock 
arising  from  converted  202.  shares  and  also  of 
20Z.  shares  on  which  only  51.  had  been  paid.  The 
directors  decided  that  the  money  was  divisible 
among  all  the  stock  and  shareholders  in  pro- 
portion to  their  respective  amounts  of  paid-up 
-capital. 

The  plaintiff  claimed  that  as  between  the 
holders  of  the  partly-paid  shares  and  the  holders 
of  stock,  the  money  shoald  be  distributed  upon 
the  principle  that  each  stockholder  was  nrst 
entitled  to  receive  75  per  cent.,  or  the  equivalent, 
of  the  amount  of  his  stock,  and  that  the  balance 
was  then  distributable  among  the  partly  paid-up 
shares  and  the  holders  of  stock  equally,  upon  the 
footing  that  five  shares  of  201.  each  were  eqniva- 
lent  to  lOOZ.  stock 

The  facts  are  fully  set  out  in  the  report  in  the 
court  below  in  56  L.  T.  Bep.  N.  S.  180. 

Kekewich,  J.  held  that  the  division  ought  to 
be  made  in  the  manner  proposed  by  the  directors, 
and  the  plaintiff  appealed. 

Rigby,  Q.C.,  B.  S.  Wright,  and  C.  A.  Beeve,  for 
the  plaintiffs,  referred  to 

Se  Angleiea  Colliery  Company,  15  L.  T.  Bep.  N.  S. 

127 ;  L.  Eep.  1  Ch.  App.  555  ; 
Be  Crookhaven  Minino  Company,  15  L.   T.   Bep. 

N.  S.  169;  L.  Bap.  3Eq.  69; 
Be  Hodgei'  JHstiller\  Companv ;  Ex  parte  Mattde, 

23  L.  T.  Eep.  N.  S.  74S  :  L.  Bep.  6  Ch.  App.  51 ; 
Re  Scinde,  Pw^avb,  and  Delhi  Corporation,!!.  Bep. 

6  Ch.  App.  53  n. ; 
Ormth  V.  Paget,  97  L.  T.  Bep.  N.  S.  U;  6  Oi. 

Kv.  511 ; 
Oakbank  Oil  Company  r.  Cnun,  48  h.  T.  Bep.  N.  S. 

537     8  App.  Cos.  65  ; 
BolyfoTi  Mining  Company,  It.  L.  Bep.  S  Eq.  208 ; 


WiMnson  v.  Cvmmtiu,  11  Hare,  337 ; 

Be  London  India  Rubber  Oompamy,  17  L.  T.  Bop. 

N.  S.  530 ;  L.  Bep.  5  Eq.  519; 
Lindley  on  Partnership,  «h  edit.  pp.  806, 1457 ; 
Companies  Clauses  Consolidation  Aot  1845  ^  ft  9 

Viot.  c.  1«),  88.  6-13, 14-21,  lao. 

Sir  Horace  Bavey,  Q.C.,  Barber,  Q.O.  and  Ingle 
Joyce,  for  the  defendants,  also  referred  to 

Watney  v.  WHU,  16  L.  T.  Bep.  X.  S.  248;  2  Cb. 

App.  250; 
8ome»  T.  Ovrrie,  1  K.  ft  J.  605 ; 
Btnn<v  V.  Muirie,  12  App.  Oas.  160 ; 
Provision  Merchant!  (fompany,  96  L.  T.  Bep.  N.  8. 

862; 
lindley  on  Partnership  4th  edit.,  pp.  676,  679. 

Cotton,  L  J. — This  an  appeal  from  a  decision  of 
Kekewich,  J.    The  question  has  been  argned  at 

freat  length,  but  its  determination  does  not 
epend  on  what  ought  to  be  done  in  the  ease  of 
the  winding-np  of  a  company.  The  only  windine- 
up  here  is  under  the  Scinde,  Punjanb,  and  Delhi 
Railway  Purchase  Act  1886,  and  the  appellant 
cannot  rely  on  that  Act  in  support  of  his  con- 
tention that  the  same  rules  are  to  apply  here  as 
in  the  case  of  an  ordinary  winding-up.  The  only 
question  we  have  to  consider  is  whether  tlie 
board  of  directors  are  right  in  the  division  they 
propose  of  the  purchase  money  received  from 
the  Secretary  of  State  for  India.  The  plaintiff 
claims  that  as  between  the  holders  of  the  partly 
paid-up  shares  (20i.  shares  with  5L  per  share  nam 
up),  and  the  holders  of  stock  of  the  defenoant 
company,  the  purchase  money  ought  to  be  distri- 
buted upon  the  principle  that  the  holders  of  stock 
were  first  entitled  to  receive  75  per  cent,  of  the 
amount  of  their  stock,  and  that  the  balance  of 
the  purchase  money  was  then  distributed  amongst 
the  holders  of  partly  paid-up  shares  and  the 
holders  of  stock  equally,  Hpon  the  footing  that 
five  shares  of  201.  each  were  equivalent  to  lOOL 
stock.  In  the  present  carie  the  fond  which  is  to 
be  divided  is  more  than  enough  to  provide  for 
the  payment  of  the  subscribed  capital,  and  the 
plaintiff  asks  that  15!.  paid  by  each  stockholder  in 
respect  of  each  sum  of  202.  stock  held  by  him  in 
excess  of  the  51.  paid  up  by  each  shareholder  in 
respect  of  each  201.  share  should  be  repaid  to  each 
stockholder,  and  that  after  such  payment  the 
residue  should  be  divided -equally  between  the 
stockholders  and  shareholders.  The  onestion  is 
whether  that  contention  is  right  ?  There  is  no 
contract  here  expressly  and  directly  dealing  with 
the  division  of  this  fund.  If  there  was,  we 
should  have  to  consider  it.  And  although  it  is 
material  to  consider  sect.  120  of  the  Compames 
Clauses  Consolidation  Act  1845,  that  sectim 
applies  to  declaration  of  dividends,  and  does  not 
apply  to  dealings  with  surplus  capital.  Is  there 
any  decision  which  helps  the  plaintiff  in  his  om- 
tention  P  No  such  case  was  cited  on  his  behalf. 
Cases  were  cited  arising  in  the  winding-up  of 
companies,  but  they  were  cases  in  which  a  loss 
had  been  incurred,  and  different  coneideratioais 
apply  in  such  cases  to  those  which  apply  hen, 
because  there  the  parties  who  had  not  paid  up 
where  liable  to  pay  np  in  order  to  make  the  losses 
of  the  shareholders  equal.  In  the  present  caas 
at  the  time  when  the  Secretary  of  State 
gave  notice  of  hia  intention  to  purchase  the 
undertaking,  and  at  the  time  when  that 
notice  expired,  no  calls  conld  have  been 
made.  The  Secretary  of  State  had  power  to 
r^;nlate  the  makinGr  of  caUs,^and  it  u  obviooB 
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that  when  he  gave  notice  to  pnrchase  the  nnder- 
taking  he  would  not  have  allowed  farther  calls 
to  be  made  bo  as  to  increase  the  amount  of  the 
pnrchase  money  which  would  have  to  be  paid. 
As  to  the  case  of  Somea  v.  Currie,  which  has  been 
referred  to,  I  would  rather  not  rely  upon  it  in  the 
present  case,  i^  the  decifiion  turned  so  much  on 
the  view  of  the  Yice-Chancellor  as  to  the  facts  of 
the  case ;  but  it  certainly  is  a  decision  which  in 
no  way  assists  the  plaintiffs  contention.  In 
dealing  with  the  case  before  us  it  may  be  well  to 
know  what  would  be  the  rule  in  the  case  of  an 
ordinary  partnership.  In  my  opinion  the  rule  is 
not  that  which  is  contended  for  on  behalf  of  the 
plaintifE.  I  think  the  general  mle  is  that,  after 
providing  for  the  capital  at  the  credit  of  each 
partner.uie  surplus  assets  should  be  distributed  in 
the  proportions  in  which  the  capital  has  been 
contributed  by  the  partners.  That 'view  is  sup- 
ported by  Binney  v.  Mvirie,  and  is  in  accordance 
with  the  proposition  laid  down  iu  Lindley  on 
Tartnership,  4th  edit.  679.  Now,  as  there  is  no 
express  contract  here,  we  most  consider  what  in 
accordance  with  the  true  principles  of  equity 
the  division  of  this  fund  ought  to  be.  The 
directors  sav  that  the  division  ought  to  bo  in  pro- 
portion to  tne  capital  paid  up.  Toe  plaintiff  savs 
that,  after  the  stockholders  have  been  paid,  tne 
excess  of  the  payments  made  by  them  over  the 
amounts  paid  by  the  shareholders  ought  to  be 
divided  in  proportion  'to  the  nominal  capital. 
Which  of  these  contentions  is  right  P  I  thins  the 
plaintifTs  contention  ia  wrong.  We  must  look  at 
the  particular  circumstances  of  this  particular 
case  to  see  under  what  circumstances  the  plaintiff 
and  the  other  shareholders  took  these  shares,  and 
what  is  right  to  be  done  with  the  surplus  moneys. 
Hie  shares  were  issu^  in  Oct.  1870.  Previously 
to  that,  bjrthe  Scinde  Railway  Amalgamation  Act 
1869,  which  also  incorporated  the  Companies 
Clauses  Consolidation  Act,  provisions  were  made 
for  amalgamating  the  various  undertakings  of  the 
company  and  enabling  the  company  to  issue  con- 
solidated stock  in  lieu  of  shares,  and  to  contract 
with  the  Grovernment  of  India  for  the  sale  to 
them  of  the  company's  property.  Before  the 
plaintiff  entered  into  or  became  a  member  of  the 
company  there  was  this  amalgamative  contract, 
which  contained  a  provision  as  to  the  pnrchase 
of  the  company's  property  by  the  Secretary  of 
State.  It  has  been  contended  that,  if  that 
affected  the  rights  of  shareholders  it  was  ultra 
vire*.  In  my  opinion  that  contention  is  wrong. 
There  being  no  express  contract  here,  the  plaintiff 
mnst  be  taJcen  to  have  come  in  with  notice  of 
this  agreement,  that  the  Secretary  of  State  might 
purchase  the  property;  and  when  new  shares 
were  issued  in  Oct.  Io70  an  option  was  given  to 
subscribers  to  pay  in  full  and  take  stock  or  to  pay 
only  51.  on  each  share  and  remain  liable  for  the 
remaining  152.  when  called  up,  and  this  option 
remained  open  until  February  in  the  following 
▼ear.  The  plaintiff  did  not  think  right  to  avail 
nhnself  of  this  option.  He  only  paid  5{.  per  share, 
but  he  knew  his  liability,  and  also  that  calls  only 
could  be  made  if  sanctioned  by  the  Secretary  of 
State.  Ought  we,  then,  in  the  special  circum- 
stances of  this  case,  to  say  that  the  liability  is  to 
stand  as  if  the  money  had  been  fully  paid  up  P 
In  my  opinion  we  have  sufficient  hero  to  show  tl»t 
the  proper  rule  in  equity  is  not  that  contended 
for  by  the  plaintiff,  and  that  liability  doea  not 


equal  payment.  The  pajruient  of  dividends  was 
not  to  oe  in  accordance  with  the  nominal  liability 
bat  on  the  amount  actually  paid  as  the  plaintiff 
knew,  and  the  liability  was  not  to  be  considered 
as  eduivalent  to  payment  up.  The  payment  on 
the  snares,  and  not  the  liability  on  them,  was  what 
was  to  be  regarded  in  ascertaining  the  price  to  be 
paid  by  the  Secretary  of  State  for  the  property 
of  the  company.  If  an  estate  is  sold,  and  the 
purchase  money  is  divided,  any  person  who  has 
advanced  money  for  the  original  purchase  of  it 
would  obviously  be  entitled  to  a  snare  of  profits 
proportionate  to  the  amount  he  advanced.  In  my 
opinion  the  division  proposed  by  the  directors  is 
right,  and  this  appeal  must  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
question  seems  to  me  to  turn  on  a  simple  ground, 
though  the  case  is  not  an  easy  one.  We  must 
first  take  care  to  see  out  of  what  the  rights  of  the 
parties  spring,  and  as  soon  as  we  have  seen  from 
what  the  rights  arise  we  must  then  apply  the  rules 
of  equity.  The  greater  part  of  the  argument  on 
behalf  of  the  plaintiff  was  based  on  the  assump- 
tion that  this  was  a  case  of  a  winding-up  of  a 
company,  but  when  we  examine  the  law  we  find 
that  it  18  not  a  case  of  winding-up  in  its  strict 
sense.  The  rights  of  the  parties  were  settled  by 
the  Act  of  1886.  Neither  is  this  a  case  of  a  dis- 
solution of  partnership.  There  is  no  right  aris- 
ing  out  of  any  contract  at  all,  and  the  plaintiff 
does  not  come  here  to  claim  the  distribution  of 
the  fund  under  any  contract.  The  distribution 
does  not  arise  out  of  any  contract,  and  the  equity 
we  have  to  apply  is  not  the  consequence  of  any 
contract.  Tne  plaintiff  asks  us  to  prevent  the 
distribution  of  the  fund  in  a  particular  way.  This 
is  a  case  of  the  distribution  of  a  fund,  not  because 
of  any  contract  for  distribution,  but  because, 
under  the  circumstances,  everyone  is  interested  in 
having  it  distributed,  and  what  we  have  to  con- 
sider IS  whether  the  proposed  method  of  distribu- 
tion is  equitable  or  not.  We  have  first  to  con- 
sider what  is  the  situation.  Here  we  have  a 
company  which  has  been  turned  into  a  special 
kind  of  thing,  and  which  has  made  arrangements 
to  sell  itself  bodily.  By  the  Act  of  1869,  sect.  21, 
and  the  agreement  maae  thereunder  in  1870  with 
the  Secretary  of  State,  he  was  to  have  the  option 
of  taking  over  the  whole  concern  upon  payment 
of  a  sum  equal  to  the  value  in  the  market  of  its 
stocks  and  shares.  At  the  time  when  the  plain- 
tiff took  these  shares  he  had  full  notice  .of  this 
agreement,  and  he  knew  that  if  the  Secretary  of 
State  gave  notice  that  he  would  purchase  theoon- 
cem,  the  purchase  money  would  be  assessed 
in  a  particular  way.  Under  these  circumstanoes 
what  value  is  to  be  attached  to  the  liability  to  pay 
calls  ?  Under  these  particular  circumstances  the 
provisions  of  sect.  1^  of  the  Companies  Clauses 
Act  as  to  the  division  of  profits  have  to  be  con- 
sidered. Is  there  anything  inequitable  in  the  way 
the  directors  propose  to  divide  this  fund  P  That 
can  be  answered  in  one  way  only,  according  to 
common  sense.  If  the  fund  be  produced  by  un- 
equal contribntions  there  can  be  nothing  inequit- 
able that  the  division  should  be  on  the  same  foot- 
ing. Was  the  sum  produced  in  any  way  by  the 
liability  to  pay  calls  P  That  is  a  question  of  fact, 
and  I  am  satisfied  that  here  the  liability  to  pay 
calls  was  in  no  way  an  element  in  the  oommeroial 
value  of  the  undertaking  and  the  production  of 
this  purchase  money,  u  in  no  waji^ eBtered.into 
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the  production  of  the  profits  of  the  company ;  it 
was  not  80  treated  in  the  agreement.  Tt  is  said 
tra  mnst  not  look  at  the  agreement.  I  do  not 
agree  with  that ;  the  plaintiff  had  notice  of  it  when 
he  purchased  the  shares.  Since  1870  it  is  admitted 
there  was  no  substantial  chance  of  further  calls 
being  made,  and  after  March  1885,  when  the 
Secretarr  of  State  gave  notice  to  purchase,  no 
calls  could  be  made.  That  being  so,  as  a  matter 
of  fact  this  purchase  money  was  not  in  any  way 
the  result  of  the  liability  to  pay  calls,  but  was  pro- 
duced by  the  money  actually  paid.  I  do  not  rely 
on  Bomet  v.  Currie  because  1  tnink  the  decision  in 
that  case  probably  turns  on  the  view  which  the 
Yioe-Ghancellor  took  of  the  facts. 

Fkt,  L.J. — 1  am  of  the  same  opinion.  The 
question  arises  on  the  sale  of  a  whole  under- 
taking. At  the  time  of  the  sale  the  property  of 
the  company  consisted  of  contributions  by  stock- 
holders and  shareholders,  the  capital  consisted  of 
11,010.0602.  stock,  and  14.832  shares  of  202.  each 
on  which  52.  only  had  been  paid.  There  was  no 
money  owing  on  debentures  or  loans.  After  the 
gale  the  produce  must  be  distributed,  because 
there  was  no  reason  for  keeping  the  money 
together.  I  think  there  was  no  express  agree- 
ment as  to  the  distribution,  and  no  statutory  pro- 
yision  exists.  It  seems  to  me  that  we  m,v»  » 
simple  case  of  property  resulting  from  oneanal 
contributions,  and  the  question  is,  what  principle 
applies  ?  17ow  it  is  obvious  that  the  distribution 
must  be  an  equal  one.  But  equality  according  to 
what  P  It  cannot  be  by  counting  the  heads  of 
the  stockholders  and  shareholders.  It  can  only 
be  according  to  the  contributions  of  those  who 
have  produced  the  property.  It  seems  to  me 
that  in  this  case  distrioution  must  be  propor- 
tionate to  contribution.  But  it  is  said  suppose 
the  property  to  have  been  produced  not  bj  un- 
equal contributions  but  by  unequal  liabilities  to 
pay,  the  proceeds  mnst  be  distributed  according 
to  the  unequal  liabilities.  I  agree  that  in  that 
case  the  distribution  mast  be  guided  by  the 
amount  of  liability.  I  conclude  that  in  this  case 
the  assumption  of  liability  by  shareholders  has 
not  in  any  way  produced  the  property,  and  that 
it  cannot  be  said  that  the  cfupital  has  in  the  least 
been  increased  by  the  liability.  But  if  it  were 
otherwise  and  the  property  was  produced  partly 
by  contributions  and  partly  by  liability,  how 
would  the  distribution  nave  to  oe  made  P  I  say 
that  renders  it  necessary  to  look  at  the  constitu- 
tion of  the  company.  That  I  think  necessitates 
the  introduction  into  the  constitution  of  the  com- 
pany of  the  mode  in  which  the  company  had 
agreed  to  sell  to  the  Secretary  of  State.  The 
constitution  of  the  company  says  that  anything 
in  the  way  of  good  thiugs  is  to  go  according  to 
money  paid,  and  not  according  to  the  money 
subscribed  but  not  paid.  By  the  Act  payment 
goes  for  everything,  liability  goes  for  nothing. 
The  moment  the  notice  was  g^ven  by  the  Secre- 
tary of  State  of  his  intention  to  pnrobase  no 
further  calls  could  be  made,  and  therefore  the 
liability  to  pay  was  of  no  moment.  Then  another 
objection  was  raised,  it  was  said  that  it  was 
reasonable  and  proper  that  the  property  should 
be  distributed  in  the  way  that  losses  are  to  be 
borne.  I  think  that  would  be  unjust  here  because 
profit  and  loss  according  to  my  view  do  not  mn 
together.  In  my  judgment  the  surplus  mnst  be 
regarded  as  the  sum  poid  in  the  expectation  of 


future  profits,  and  therefore  it  should  follow  tbs 
same  Ime  as  profits.  Here  the  profit  was  esti- 
mated on  the  amount  paid,  and  not  on  the  amount 
subscribed.  I  agree  with  the  other  Lords  Justices 
that  the  cases  cited  do  not  apply  to  this  case. 

Solicitors  for  the  plaintiff,  Trindert  and  Co. 

Solicitors  for  the  defendants,  HManu,  Son, 
and  Coward. 


July  22  and  80. 

(Before  Corrox  and  Bowbh,  LJJ.) 

Betsolds  v.  Gouhax.  (a) 

APPXAL  PKOK  THX  CHAXCXKT  DITI8I0X. 

Praetie«—Slerviee  of  wrii  out  of  ths  juriidietion— 
"  Gontraet  vhieh,  aeeordin^  to  the  terma  theretf, 
ought  to  be  patformed  withtn  the  juritdieiion  "— 
Sides  of  ^tpreme  Court  1883,  Order  XL,  r.  1, 
«ui-iee<.  (e). 
It  ia  not  neeeeiary  that  a  contract  ehovM  eifpretdy 
ttaie  that  it  it  to  he  ferformed  viithin  the  jurie- 
dietion  in  order  to  make  it  one  tohieh, "  aeeording 
to  the  terma  thereof,  otuht  to  he  performed  mthiaa 
the  juriadietion,"  tnthin  Order  XI.,  r.  1,  gub- 
aect.  (e).  It  ia  auffieient  if  it  ampeara  from  the 
general  terma  of  the  eoniraet,  having  regard  to 
the  turrounding  eireumataneea,  that  it  v>aa  to  ba 
performed  within  the  juriadietion. 
Deeiaion  of  Kay,  J.  affirmed. 
This  was  an  appeal  from  a  decision  of  Kay>  J- 

At  the  beginning  of  the  year  1881  the  plitintiff, 
who  was  an  American,  came  to  London  and  com- 
menced carrying  on  business  at  31,  Lombard- 
street,  and  he  hod  since  continued  to  reside  in. 
London. 

In  Aug.  1881  the  defendant,  who  was  also  aa 
American,  residing  at  Providence,  Bhode  Island, 
came  temporarily  to  England.  A  written  con- 
tract was  then  entered  into  in  London  between 
the  plaintiff  and  defendant,  whereby  the  defen- 
dant undertook  that,  whenever  the  plaintiff 
procured  the  transfer  to  the  plaintiff  ana  defen- 
dant jointly  of  certain  American  patents,  "  so 
that  the  plaintiff  and  defendant  should  be  jointly 
owners  of  records  at  Washington  Patent  Office, 
the  defendant  would  transfer  to  the  plaintiff 
500  shares  in  the  United  Horseshoe  and  Noil 
Company  Limited,  whose  registered  office  wor  in 
Lonaon. 

On  the  6th  April  1886  Bacon,  Y.C.,  on  an 
esB  parte  application  by  the  plaintiff,  gave  him 
leave  to  issue  a  writ  of  summons  in  on  action 
brought  by  him  against  the  defendant  for  specific 
performance  of  the  above  contract,  and  to  serve 
notice  of  the  writ  on  the  defendant  at  Providence, 
Bhode  Island. 

The  plaintiff  supported  his  application  by  an 
affidavit  stating  that  the  contract  was  one  which, 
according  to  the  terms  thereof,  ought  to  be  per- 
formed within  the  jurisdiction,  and  that  the 
plaintiff  had  performed  his  part  of  the  contract. 
The  notice  of  the  writ  was  served  on  the  defen- 
dant at  Providence  on  the  19th  April  1886. 

On  the  10th  June  1887  the  defendant  applied 
to  Kay,  J.  that  the  order  of  the  6th  April  I88S 
might  be  discharged,  and  the  judgment  of  the 
26th  June  1886  founded  thereon  might  be  set  aside. 
The  application  was  refused,  and  the  defendant 
appealed. 

(a)  Baportad  b7  W.  0.  BBM,  Km|.,  BtBtfcMr-atTMr. 
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Inee,  Q.G.Bnd  8.  Didnnton  for  tbe  appellant. 
—The  court  had  no  jnriediction  in  this  case  to 
siTe  leave  for  service  out  of  the  jurisdiction. 
The  question  turns  on  the  construction  of 
Order  XI.,  r.  1,  which  provides  that  "  service  out 
of  the  jurisdiction  of  a  writ  of  summons  or  notice 
of  a  writ  of  summons  may  be  allowed  bv  the  court 
or  a  judge  wherever  {e)  the  action  is  founded  on 
anjr  breach  or  alleged  breach  within  the  juris- 
diction of  a  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be 
performed  with  the  jurisdiction,  unless  the  defen- 
dant is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland."  This  action  being  founded 
on  breach  of  contract,  the  defendant  being  an  alien 
resident  out  of  the  jurisdiction,  in  order  to  give 
the  court  jnrisdiction  to  give  leave  for  service  of 
notice  of  the  writ  of  summons,  the  contract  must 
state  in  express  terms  that  it  is  to  be  performed 
within  the  jurisdiction.  It  must  show  that  the 
forei^er  binds  himself  to  accept  the  jurisdiction 
of  this  country.  There  is  no  such  express  state- 
ment here,  and  it  might  be  performed  oat  of  the 
jurisdiction.  The  defendant  could  execute  a  deed 
in  America,  authorising  the  transfer  of  the  shares 
to  the  plaintiff.  The  transfer  is  perfect  before 
it  is  entered  in  the  books  of  the  company.  The 
transferor  has  completed  hia  part  when  he  exe- 
cutes the  transfer.  A  part  of  the  contract  was 
the  transfer  of  certain  patents  into  the  names  of 
the  plaintiff  and  defendant  at  the  Washingrton 
Patent  OfiBce. 

Marten,  Q.C.  and  BramweU  Bavu  for  the 
respondent. — The  words  in  Order  XI.,  r.  1  («), 
"  wnich,  according  to  the  terms  thereof,  ought  to 
be  performed  within  the  jurisdiction,"  do  not 
mean  that  it  must  be  stated  in  express  terms  in 
the_ contract  that  it  is  to  be  performed  within  the 
Turisdiction,  bnt  refer  to  cases  where  it  appears, 
from  the  general  terms  of  the  contract  and  the 
snrronnding  circumstances,  that  it  is  to  be 
performed  within  the  jurisdiction.  In  this  case 
the  plaintiff  is  resident  in  England,  and  the 
contract  has  reference  to  shares  in  a  companv 
whose  registered  office  is  in  England ;  and  tbongn 
the  defendant  could  execute  a  deed  of  transfer  in 
America,  the  transfer  must  be  completed  in  this 
country.    They  referred  to 

3^  lAAon-BtrUm  (TrannaaV)  Gold  FitldM  LimUed. 
V.  MeddU,  52 1.  T.  Bep.  N.  S.  796. 
[BowEN,  L.J.  referred  to  Thomas  v.  The  Dowager 
Ducheu  of  Hamilton,  55  L.  T.  Bep.  17.  S.  385; 
17  Q.  B.  Div.  592.] 

r««,Q.C.  in  reply.  Cur.  adv.  v^. 

July  30. — OOTTOH,  L. J. — ^This  is  an  appeal  from 
a  refusal  of  Kay  J.  to  dischar^  an  order  giving 
leave  to  issue  the  writ  in  this  action,  and  to 
serve  notice  of  it  on  the  defendant  in  the  United 
States  of  America.  The  point  on  which  we 
reserved  judgment  was  as  to  the  jurisdiction. 
^niat  turns  on  the  true  construction  of  Order  XI., 
T.  1,  snb-sect.  (e).  The  contract  here,  so  far  as 
it  was  to  be  performed  by  the  defendant,  was 
one  to  transfer  shares  belonging  to  him  in  an 
English  company  to  the  plaintiff.  It  was  at  first 
sU^ed  that  both  the  plaintiff  and  dflfendant 
resided  in  the  United  States;  but  it  is  now 
admitted  that,  whilst  the  defendant  resides  in 
America,  the  plaintiff,  though  formerly  resident 
in  America,  now  has   a  house  of  business  in 


London,  and  resides  in  England  for  the  purpose  of 
his  business.  Now  what  are  tbe  terms  of 
Order  XI.,  r.  1,  snb-sect.  (e)  P  [His  Lordship  read 
it  and  continued:]  The  question  turns  on  the 
construction  to  be  put  on  the  words  "which, 
according  to  the  terms  thereof,  ought  to  be  per- 
formed within  the  jnrisdiction."  It  was  said  on 
behalf  of  the  appellant  that  that  meant  that  it 
must  be  stated  in  express  terms  in  the  contract 
that  it  should  be  performed  in  England.  I  do 
not  think  that  contention  is  right.  In  my 
opinion  the  rule  is  satisfied  if,  looking  at  the 
general  terms  of  the  contract,  and  having  regard 
to  the  surrounding  circumstances  at  the  time  it 
was  entered  into,  it  appears  that  it  was  intended 
to  be  performed  within  the  jurisdiction.  What 
are  the  facts?  The  plaintm  was  resident  in 
England  at  the  time  the  contract  was  made.  The 
contract  was  itself  written  and  dated  at  the 
place  of  business  in  London  of  the  plaintiff.  The 
contract  was  to  transfer  certain  shares  standing 
in  the  defendant's  name  in  the  books  of  an 
English  company  to  the  plaintiff.  It  was  said 
that  the  contract  might  be  performed  by  the 
defendant  executing  a  deed  of  transfer  in 
America ;  but  that  would  not  be  sufficient,  as  he 
must  have  delivered  the  deed  to  the  plaintiff,  the 
transferee,  in  England,  who  is  resident  here.  _  In 
my  opinion,  therdore,  the  contract  is  one  "  which, 
according  to  the  terms  thereof,  ought  to  be  per- 
formed within  the  jurisdiction,"  and  the  judge, 
therefore,  had  jurisdiction  to  make  the  order  ne 
did  for  service  of  the  notice  out  of  the  jurisdic- 
tion,   Tbe  appeal  therefore  fails. 

BowBM,  L.J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  JFraneit  and 
Johtuon. 

Solicitors  for  the  respondent.  Blade  and  Mtmk. 


HIGH  COURT  OF  JUSTICE. 

CHANCEBY  DIVISION. 
April  5,  27,  and  May  9. 
(Before  Nokth,  J.) 
UaquHAST  V.  BumsarrELD.  {a) 

Otutomt  Annuity  and  Benevolent  Fund — Will  of 
euheeriber  not  re/erring  to  the  fund — Lunacy  of 
nib$eriher — Nomination  by  oourt  for  benefit  vf 
It^oieet— 56  Geo.  3,  c.  teem. 

The  Guitoms  Annuity  and  Benevolent  Fund  wa» 
ettabliihed  in  1816  by  the  Act  56  Geo.  3,  c.  bexiii. 
for  the  benefii  of  the  wtdotot  and  children  or  other 
relations  of  persons  employed  in  the  Customs 
Department,  and  rulis  were  from  time  to  time 
made  by  a  committee  under  the  provisions  of  the 
Act.  It  was  provided  by  sect.  9  of  the  Act  and  by 
the  rules  that  the  directors  of  the  fund  miglU 
admit  nominees  of  subseribers,  toho  need  not  be 
relatives,  to  the  benefit  of  the  sums  assured.  H., 
who  was  illegitimate,  and  was  neoer  married, 
effected  an  insurance  unth  the  fund  in  1827.  In 
1834  he  went  to  Scotland,  and  shortly  afterwards 
beca/me  insane.  He  never  recovered  sanity,  and 
passed  the  rest  of  his  life  in  a  lunatie  asylum  in 
Scotland.  Before  he  became  tn«an«  he  made^  a 
will  which  did  rwt  expressly  r^m  to  the  in- 
surance.   A  curator  bonis  of  H.'s  property  was 


(a)  Bcportad  I17  A.  J.  Srssosa,  Bq. 
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<ai)po%nted  by  th«  Court  of  Seasion,  who  hept  up 
the  payments  on  H.'s  inrurance.  In  1841  the  then 
curator  vxu  appointed  by  the  Court  of  Settion 
nominee  of  H.  for  the  behoof  of  the  legateea 
under  hie  will,  and  he  was  formaMy  admitted 
nominee  bv  the  directors  of  the  fund.  The 
plaintiff,  who  was  subsequently  appointed  curator, 
and  was  <idmitted  nominee  in  the  place  of  the 
former  curator,  called  upon  the  directors  to  pay 
after  the  death  of  E.  the  sum  insured. 

Held,  tftoi  the  stihseriber  had  no  property  in  the 
fund,  but  only  a  limited  power  of  appointment, 
and  thai,  as  H.'s  wiU  did  not  contain  any  express 
refwenoe  to  the  insurance  fund  or  appointment  to 
the  plaintiff,  and  as  there  was  no  power  under 
the  Act  or  rides  of  admitting  anyone  as  nominee 
who  did  not  take  benejidaUy,  the  plaintiff  wcu, 
notwithstanding  the  appointment  by  the  Court  of 
Session,  not  entitled  to  the  sum  insured. 

Held,  further,  that  there  had  been  no  representation 
made  by  or  on  behalf  of  the  diredors  which  would 
entitle  the  plairttiff  to  recover  the  premiums  paid 
sulMequenOy  to  the  admission  of  the  curator  as 
nominee. 

Be  Pocock's  Policy  (25  L.  T.  Bep.  N.  8.  233  ; 
L.  £ep.  6  Ch.  445)  and  Re  Maclean's  Trusts  (31 
L.  T.  Bep.  N.  a.  633;  L.  Bep.  19  JSj.  274)  con- 
sidered. 

Be  Phillips'  Insurance  (48  L.  T.  Bep.  N.  8.  81  ; 
23  Gh.  Div.  235) /oUotoei. 

This  was  an  action  to  enforce  payment  of  a  sam 
insured  in  the  Customs  Annuity  and  Benevolent 
Fund,  hy  Lewis  Robert  Hoyes,  who  died  in  1885, 
and  who  was  formerly  in  the  employ  nf  the  Customs 
Department.  He  was  bom  in  the  East  Indies  in 
1806,  and  was  an  illegitimate  child.  Hia  father, 
who  was  a  native  of  Scotland,  sent  him  in  1813 
to  Forres,  in  Scotland,  to  be  educated. 

In  1824  he  entered  the  service  of  the  Customs 
Department  in  England. 

la  April  and  July  1827  he  insured  his  life 
■with  the  Customs  Fund,  which  was  established 
under  the  Acts  hereinafter  referred  to,  for  sums 
amounting  together  to  20001. 

In  1834  he  went  back  to  Forres,  and  in  1835 
he  became  insane,  and  was  placed  in  a  lunatic 
asylum  at  Aberdeen.  He  was  never  married,  and 
continued  insane  until  his  death. 

On  the  &th  Nov.  1835  John  Forsyth  was 
appointed  by  the  Court  of  Session  to  be  bis 
estrator  bonis. 

In  1838  Hoyes  was  discharged  from  the  service 
of  the  Customs  Department. 

The  Customs  Fund  was  established  bv  the  Act 
56  Geo.  3,  c.  Ixxiii.,  entitled,  "  An  Act  lor  estab- 
lishing and  regulating  a  fund  for  the  widows, 
children,  and  relatives  of  officers  or  persons  belong- 
ing to  the  Department  of  Customs  in  England." 
Sect.  1  provided  for  the  appointment  of  a  committee 
to  make  rules  for  regulating  the  fund,  and  for  the 
appointment  of  directors  and  other  ofiScers.  By 
sect.  2  the  rules,  when  made  by  the  committee 
and  approved  by  the  Commissioners  of  the 
Customs,  and  ratified  by  a  judge  of  one  of  the 
Superior  Courts  of  common  law,  were  to  have 
the  same  force  and  effect  as  if  they  had  been 
enacted  in  the  Act.  Sect.  4  provided  that  a 
^nndage  in  aid  of  the  general  purposes  of  the 
land  should  be  raised  by  deducting  a  contribu- 
tion out  of  the  salaries  payable  to  all  the  officers 
who  should  not  signify  that  they  deolined  to  make 


such  contribution  in  manner  directed  by  the  Act, 
and  the  contribution  was  declared  to  be  com- 
pulsory in  respect  of  every  officer,  Ac,  appointed 
to  the  department  after  the  passing  of  the  Act. 

Sect.  9  was  as  follows  : 

The  said  directors  aliall  and  may,  if  they  shall  deem  it 
expedient,  i^imit  any  person  or  persons  to  be  the  nominee 
or  nominees  of  any  snbaariber  to  the  said  hmd  who  may 
not  be  a  relative  or  relatives  oi  the  said  sabsoriber ;  and 
the  said  nominee  or  nominees  admitted  as  aforesaid  shall 
and  are  hereby  declared  to  hare,  and  thereafter  to  eon- 
tinne  to  hare,  to  all  intents  and  pnrposes,  the  same  and 
the  like  interest  in  the  said  fund,  ana  in  the  advajitagei 
thereof,  as  if  the  said  nominee  or  nominees  had  been  a 
relative  or  relatiTes  of  the  said  snbaoriber,  under  and 
anhjeot  in  every  respect  to  the  mlea  and  regolatioiis 
approved  and  ratified  as  aforesaid. 

Sect.  13  enacted  that,  if  any  subscriber  to 
the  fund  should  cease  to  belong  to  the  depart- 
ment, provided  that  he  should  continue  to  pay 
the  poundage  payable  at  the  time  of  his  ceasing  to 
belong  to  3ie  department,  he  should  retain  his 
interest  in  the  fund,  and  contiuue  to  be  a  sub- 
scriber to  it,  and  his  widow,  children,  and  other 
relations  as  the  case  might  be,  shotild  enjoy  all 
such  benefit  therefrom  as  fully  as  if  he  had  con- 
tinued to  belong  to  the  department.  Sect  16 
provided  that  the  directors  should  have  the 
exclusive  control  and  management  of  and  over  the 
fund,  and  empowered  them  from  time  to  time 
to  alter  the  rules  and  to  make  new  and  additional 
rules,  but  no  alterations  or  new  rules  were  to  be 
valid,  until  they  had  been  approved  by  the  sub- 
scribers and  the  commissioners,  and  ratified  by 
a  judge. 

The  fund  was  raised  as  provided  by  the  Act 
upon  the  principle  of  life  insurance.  Bules  were 
from  time  to  time  made,  and  confirmed  in  the 
manner  provided  by  the  Act. 

The  first  rules  were  made  on  the  26th  June 
1819,  and  were  so  far  as  material  as  follows : 

Bole  2$.  The  capital  sum  of  money  insured  by  any 
aubsciiber,  tog;ether  with  the  additions  of  profit  which 
may  from  time  to  time  be  made  thereto,  shall  in  its  dis- 
posal at  his  death  be  snbjeot  to  the  following  regrnlatioiis, 
namely :  For  every  101.  of  aniniity  to  his  widow  insured 
under  table  (A)  lOOi.  of  capital  money  insured  nsder 
table  (B)  shall  be  available  in  saoh  maimer  or  pro- 
portions as  he  may  think  proper  and  direct  in  hia  will 
for  the  benefit  of  his  widow,  children,  or  relatives ;  and 
also  nnderthe  admission  of  the  directors  in  like  maimer 
or  proportions  for  the  benefit  of  his  nominee  or  nominees 
who  may  not  be  a  relative  or  relatives  of  such  snb- 
oriber ;  and,  if  no  annnity  to  his  widow  shall  be  insured, 
then  one-luuf  of  any  snch  capital  money  shall  be  appro- 
priated to  the  use  of  his  widow  by  allowing  her  an 
annnity  npon  the  terms  of  table  (C) :  and  the  other  half 
of  snoh  capital  mone^  shall  be  available  for  the  pnrposes 
of  hia  will  as  aforesaid.  And  in  the  event  of  a  snbsmiber 
dying  without  leaving  a  widow,  the  whole  of  the  capital 
mone^  shall  be  so  available  for  the  purposes  oi  his  wlD. 
And  in  all  cases  where  sabsoribers  die  intestate,  the 
capital  money  which  may  be  available  shall  be  applied  to 
the  exclusive  use  of  the  child  or  in  equal  proportion)  to 
the  exclnsive  nse  of  the  children  of  such  subscribers  is 
the  same  manner  as  any  other  property  wonld  be  applied 
bylaw.  And,  if  snoh  deceased  snosonber  shall  leave  no 
child  or  children,  then  such  available  capital  money  shall 
be  ifiplied  in  manner  set  forth  in  the  Statute  of  Ditin- 
bntions.  And  in  all  cases  where  the  capital  money 
forthooming  to  any  subscriber  under  table  (B)  shall 
exceed  the  amount  of  the  aimnity  under  table  (A) 
insared  by  him  for  his  widow  (an  annui^  of  101.  and  a 
capital  Bom  of  lOOi.  being  deemed  equivalent),  ene-bu 
of  the  surplus  capital  money  shall  be  appr«i>ria(ed  to 
the  nse  of  his  widow  by  allowing  her  a  further  annnltr 
upon  the  terms  of  table  (C) .  Provided  that  in  every  case 
vuere  a  subscriber  may  agree  or  direct  that  the  interest 
which  may  arise  from  t£e  vfaoU  of  the  oapital  ocoey 
ligitizedby  VjOOQIC 
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forUioomiiig  ihall  at  hia  death  aooording  to  the  then 
price  of  the  QoTemment  funds  bo  appropriated  to  the 
ezolnsive  benefit  of  his  widow  dnnnir  £er  life,  snoh 
capital  money  shall  not  be  subject  to  the  reflations 
hereinbefore  made,  but  shall  be  reserved  for  the  benefit 
ct  anch  widow  in  manner  aforesaid,  and  be  available  at 
her  death  for  the  purposes  of  the  will  of  such  subscriber 
aa  aforesaid.  And  in  every  case  where  a  provision  for 
life  is  absolutely  and  in  law  aeoured  to  any  widow  from 
any  other  sonrce  whatsoever,  1001.  of  any  capital  money 
forthcoming  from  the  fund  shall  be  set  off  as  an  equiva- 
lent to  every  101.  of  income  so  secured,  and  shall  be 
available  for  the  purposes  of  the  will  of  the  subscriber 
as  aforesaid,  but  the  capital  money  that  may  be  forth- 
ooming  over  and  above  the  proportion  to  set  off  shall  be 
subject  to  all  the  regulations  before  stated  in  like 
manner  as  if  no  such  provision  had  been  secured  to  such 
widow. 

On  the  22nd  Dec.  1827  new  roles  were  made 
which  repealed  the  rules  of  June  1819,  but  it  was 
provided  that  nothing  in  the  new  rules  should 
extend  to  alter  the  terms  of  anj  insurance  already 
made  by  any  subscriber  so  far  as  related  to  the 
rate  of  his  subscription  or  to  any  option  allowed 
him  in  respect  of  the  application  oi  the  capital 
sum  insured  or  of  the  proiits  on  any  insurance 
made  by  him.  Bule  1  provided  that  the  fund, 
_  Shall  be  raised  bv  subscription  upon  the  principles  of 
life  insurance,  in  addition  to  the  contribution  of  pound- 
age authorised  and  granted  by  the  Act  aforesaid :  and 
the  widows  of  subscribers  shall  in  all  cases  participate 
(in  the  form  of  a  life  annuity)  to  the  extent  of  one-half  at 
the  least  in  the  insurance  effected,  unless  for  misoon- 
duot  in  the  woman  the  directors  shall,  at  the  instance  of 
the  subscriber,  see  cause  to  allow  a  different  disposition  ; 
and  the  admission  by  the  directors  of  a  nominee  or 
nominees  of  a  subscriber  under  the  said  Act  shall,  as  to 
the  person  of  such  nominee  or  nominees,  take  place 
during  the  life  of  the  subscriber. 

By  rule  23 : 

The  capital  sum  of  money  insured  by  a  subscriber, 
together  with  the  addition  of  profit  which  may  have 
b«en  made  thereto,  shall,  in  its  £sposal  at  his  death,  be 
•object  to  the  following  regulations :  viz.,  for  every  lOt. 
of  annuity  to  his  widow,  insured  under  table  (A),  lOOi. 
of  capital  money  insured  under  table  (B)  shall  be  avail- 
able m  such  manner  and  proportions  as  he  may  direct  by 
any  deed  or  instrument,  or  by  his  will,  for  the  benefit  of 
his  widow,  children,  and  relatives,  and  for  snoh  nominees 
who  shall  have  been  duly  admitted  by  the  directors ;  and 
if  no  annuity  to  his  widow  shall  be  insured  under  table 
/A),  then  one-half  of  the  whole  of  such  capital  money 
shall  be  appropriated  to  the  use  of  his  widow  by  allow- 
ing her  an  equivalent  annuity  nnder  table  (C),  except 
where  it  shall  have  been  otherwise  ordered  on  aooount 
of  miscondnct  as  aforesaid,  and  the  other  half  of  such 
capital  money  shall  be  available  as  aforesaid,  and  in  the 
event  .of  a  subscriber  dying  without  leaving  a  widow, 
the  whole  of  the  capital  money  shall  be  so  available  ;  and 
where  a  subscriber  dies  intestate,  and  shall  not  have 
applied  such  available  capital  money  by  any  deed  or 
instrument  for  the  benefit  of  his  widow,  children,  rela- 
tives, or  nominees,  the  whole  of  such  available  capital 
money  due  at  his  decease  by  virtue  of  his  insnranoe 
shall  become  the  property  of  his  child  or  children  in 
equal  proportions ;  and  in  the  event  of  his  leaving  no 
enild  or  children,  then  the  same  shall  be  appropriated  to 
the  use  of  {lis  widow  by  allowing  her  an  equivalent 
annuity  nnder  table  (C)  in  addition  to  the  annni^  before 
apportioned  to  her ;  and  if  such  subscriber  shall  leave  no 
wiaow  nor  any  child  or  children,  the  whole  capital 
money  due  shall  be  applied  according  to  the  Statute  of 
Distributions.  And  in  all  cases  where  the  capital 
money  due  under  table  (B)  shall  exceed  the  amount  of  the 
annuity  due  under  table  (A)  (an  annuity  of  lOi.  and  a 
capital  sum  of  1001.  being  deemed  equivalent),  one-half 
of  the  surplus  capital  money  shall  be  appropriated  to 
the  use  of  the  widow  by  allowing  her  a  further  aanni^ 
under  table  (C),  except  as  aforeMid.  But  if  an  annni^ 
to  any  widow  shall  have  been  insured  nndertable  (A),  and 
-the  directors  shall  have  seen  cause  to  allow  of  a  Afferent 
disposition  of  such  annuity  on  the  ground  of  miscondnct 
as  aforesaid,  it  shall  be  competent  for  the  directors  to 


convert  such  insnranoe  of  an  annnitj  into  an  equivalent 
insurance  of  a  capital  sum  according  to  the  amount  of 
the  premium  for  such  annuity. 

On  the  28th  July  1836  new  rules  were  made,  by 
which  all  the  rules  then  in  force  were  repealacl 
and  the  new  rules  were  substituted,  but  there  was 
a  provision. 

That  nothing  herein  contained  shall  extend  to  altor 
the  terms  of  any  insurance  already  made  and  now  paid 
by  any  subscriber,  so  far  aa  relates  to  the  rates  of  his 
subscription  or  to  any  option  allowed  him  in  respect  of 
the  application  of  the  capital  sum  insured  or  of  the 
profits  on  any  insurance  made  by  him.  Nevertheless^ 
any  such  insurance^  may,  if  the  subscriber  should  direct, 
be  disposed  of  aa  hereinafter  allowed. 

The  principal  alteration  made  by  these  rules 
was  contained  in  rule  12,  which  provided  that  the 
direction  of  the  subscriber  as  to  the  application 
of  the  capital  insured  was  to  be  given  "  by  any 
instrument  in  writing,  signed  in  the  presence  of 
one  or  more  witnesses,  and  deposited  with  the 
directors  or  by  his  will." 

A  note  (not  forming  part  of  the  rules)  was 
appended  to  the  rules  to  tne  following  effect : 

If  the  subscriber  shall  apply  his  insurance  by  will,  it 
is  neoesaary  that  he  should  make  specific  mention  of  his 
insnranoe  in  the  Customs  Fund ;  otherwise  he  will  be 
deemed  to  have  died  without  having  given  directions  as 
to  that  insurance,  for  it  will  not  pass  under  any  general 
terms.  In  fact,  the  insurer  himself  has  no  actual  pro- 
perty whatever  in  the  sum  insured,  he  has  only  tb* 
Sower  to  appoint  the  same  for  the  benefit  of  the  parties 
escribed  in  tiie  mies. 

Other  rules  were  made  subsequently,  which  are 
not  materieJ  for  the  purposes  of  the  present 
report. 

On  the  24th  March  1840  a  circular  letter  in  the 
following  terms  was  sent  by  the  secretary  of  the 
Customs  Fund  to  Eoyes  a^i  the  other  subscribers 
to  the  fund : 

I  am  commanded  by  the  directors  of  the  Customs 
Fund  to  acquaint  you  that,  in  the  apportionment  of  the 
profite  of  the  fund,  realised  up  to  the  Sth  day  of  January 
last,  your  insurances  stand  aa  mentioned  on  the  back 
hereof.  I  am  also  commanded  to  take  the  opportunity 
which  this  circular  affords  to  draw  your  particular 
attention  to  the  12th  rule  of  the  rules  dated  the  28th 
July  1836,  and  to  acquaint  jrou  that  if  you  give  directions 
by  will  aa  to  the  manner  in  which  the  capital  anm" 
insured  by  yon  ia  to  be  appropriated  at  your  death,  yoa 
muat  make  apedfic  mention  of  your  insurance  in  the 
Customs  Fund ;  otherwise  ^ou  will  be  deemed  to  have 
given  no  directions  disposing  of  that  insnranoe,  for  it 
will  not  pass  nnder  any  general  terms.  If  yon  hav* 
already  made  a  will,  it  will  be  well  for  you  to  refer  to  it 
and  satisfy  yourself  that  it  is  properly  worded  in 
this  respect,  and  if  you  have  not  already  given  due 
directions  disposing  of  your  insurance,  the  directors 
recommend  you  at  once  to  do  so,  for  an  informality  or 
omission  herein  might  be  an  injury  to  the  pi^rty  for 
whom  alone  you  are  desirous  of  mariug  provision,  and 
thua  frustrate  the  whole  object  of  your  insnranoe. 

There  are  forms  printed  at  the  foot  of  the_  said  12Ui 
rule,  to  assist  subscribers  in  disposing  of  their  insurancM 
at  their  death,  and  tiiese  forms  may  be  used  either  in  a 
will  or  as  a  separate  instrument,  aa  is  provided  in  that 
rule ;  in  the  latter  oase,  however,  there  wiU  be  no  need 
of  any  administration  at  your  death,  for  the  directors 
are  empowered  to  pay  the  insurance  at  once,  nnder  the 
authority  of  such  an  instrument  alone. 

I  am  further  to  acquaint  you  that  the  word 
"  relatives,"  used  in  the  rules  and  in  the  Fund  Act  of 
Parliament,  only  includes  relations  by  blood,  and  not 
sons-in-law  or  daughters-in-law.  If,  therefore,  yon  have 
disposed  of  yonr  insurance  to  a  son-in-law  or  to  a 
daughter-in-law,  or  to  any  other  parfy  who  is  not  a 
relation  by  blood,  the  directors  must,  at  your  instanos 
during  your  lifetime,  admit  them  yonr  nominaes,  t» 
entitle  them  to  receive  at  yonr  death  tiie.snm  yon  aasf 
.ligitized  by  V^OOQ IC 
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hare  bo  ut  apart  for  their  benefit ;  and  it  ia  neoeuarr, 
therefore,  that  yon  ehonid  make  application  to  the 
direotois  for  that  parpoae. 

This  letter  was  received  by  Forsyth  as 
"  carator  "  of  Hoyes.  Forsyth,  when  appointed 
carator,  fonnd  atnon^  the  papers  of  Hoyes  a  sealed 
packet  indorsed  "  to  be  opened  on  my  death,"  and 
also  a  copy  of  a  will.  The  sealed  packet  was 
opened,  and  was  fonnd  to  contain  a  will  ezecnted 
by  Hoyes,  and  dated  the  10th  Aug.  1833,  by 
which,  after  bequeathing  some  legacies,  he  gave 
all  the  residue  of  his  estate  and  effects  "unto  my 
uncle  Lewis  Hoyes,  of  the  island  of  Grenada,  and 
his  heirs,"  and  appointed  the  said  uncle  and 
two  other  persons  his  executors.  The  will, 
however,  contained  no  specific  reference  to  the 
testator's  interest  in  the  Cuatoms  Fund.  Forsyth 
informed  the  directors  of  the  Gustoms  Fund  of 
this  will.  The  directors  replied  that  they  could 
not  adndt  either  Forsyth  or  the  executors,  or  the 
legatees  named  inJHoyes'  will,  as  his  "  nominees," 
but  they  would  pve  every  facility  towards  the 
admission  and  acceptance  of  sucn  nominee  aa 
should  be  sanctioned  or  appointed  by  a  com- 
petent court.  A  petition  was  thereupon  presented 
by  Forsyth  to  tne  Gonrt  of  Session  askine  the 
court  to  nominate  him  as  "  nominee "  of  the 
lunatic  for  the  behoof  of  the  legatees  named 
in  his  will  in  respect  of  his  interest  as  sub- 
scriber to  the  Customs  Fnnd  in  terms  of  the 
statute  and  regulations,  or  to  appoint  the  legatees 
themselves  as  nominees,  or  to  authorise  the 
surrender  of  the  policies.  On  the  13th  July  1841 
the  Gonrt  of  Session  made  an  order  appointing 
Forsyth,  as  "  nominee"  of  L.  R.  Hoyes,  for  the 
behoof  of  the  legatees  under  his  will  to  his 
interest  as  a  subscriber  to  the  Gustoms  Fund  in 
terms  of  the  statute  andregnlations,  and  directing 
the  petitioner  to  commonicate  the  appointment  to 
the  directors  for  their  acceptance  in  terms  of  the 
statute  and  regulations.  On  the  4th  Aug.  1841 
Mr.  Gellatly,  a  solicitor  in  London,  acting  for 
Forsyth,  wrote  to  the  directors  of  the  Costoms 
Fond  sending  them  a  copy  of  the  above-mentioned 
petition  and  order,  and  asking  them  to  notify  to 
him  "  that  you  have  accepted  and  admitted  the 
said  John  Forsyth  as  nominee  as  aforesaid." 

On  the  15th  Sept.  1841  the  secretary  of  the 
fnnd  replied  to  Gellatly  that  "  the  directors  are 
advised  that  there  is  not  at  present  sufiScient 
aathoritpr  for  them  to  act  in  this  case."  A  case 
for  opinion  was  afterwards  laid  by  Mr.  Gellatly 
before  Mr.  Byder  Dean,  who  was  one  of  the 
standing  counsel  to  the  directors  of  the  fund. 
The  solicitor  to  the  directors  was  aware  of  this 
case  being  submitted.  On  the  27th  April  1842 
Mr.  Byder  Dean  advised  that  the  directors  of  the 
fund  might  safely  act  upon  the  application  made 
to  them  and  admit  Mr.  Forsyth  as  nominee  of 
Hoyes ;  and  further,  that  if  Forsyth  were  so  ad- 
mitted, upon  the  death'of  Hoyes  in  his  then  condi- 
tion without  leaving  a  widow  or  child,  Forsyth's 
receipt  would  effectually  discharge  the  directors 
from  all  liability  to  see  to  the  application  of 
Hoyes'  insurance,  although  Forsyth  himself  would 
have  to  account  as  trustee  to  the  persons  named 
in  Hoyes'  will. 

On  the  28th  April  1842  Mr.  Gellatly  sent  the 
directors  a  copy  of  the  case  laid  before  Mr.  Byder 
Dean,  and  of  nis  opinion,  and  at  the  same  time 
informed  them  that  Mr.  Knight  Bruce  had  also 
given   an  opinion,  in  which  he  said   that  his 


impression  was  that  the  directors  might  vid 
ought  to  allow  the  acceptance  of  Forsjrth  as 
nominee. 

Oh  the  5th  May  1842  the  secretary  to  the  fnnd 
and  the  comptroller  wrote  to  Mr.  Gellatly  saying : 
"  We  are  commanded  by  the  directors  of  the 
fund  to  acquaint  you  that  under  the  circum- 
stances they  have  admitted  the  said  John  Forsyth 
nominee  of  the  said  Lewis  Bobert  Hoyes  in  the 
terms  of  the  said  order  of  the  Lords  of  Gooncil 
and  Session,  dated  the  13th  July  1841." 

The  premiums  on  the  policies  were  paid  by 
Forsyth  out  of  the  curator's  income  down  to  1849, 
when,  by  the  terms  of  the  policies,  no  further 

Sremiums  were  payable.  On  the  1st  Jnne  1853 
■obertUrqubart,  the  plaintiff  in  the  present  action, 
was  appointed  curator  bonit  by  the  Gourt  of  Session 
in  place  of  Forsyth.  On  the  4th  Jan.  1855  he  was 
admitted  by  the  directors  of  the  fund  "nominee" 
in  the  place  of  Forsyth. 

After  the  death  of  Hoyes  in  1885  his  wQl  was 
admitted  to  probate  in  Scotland.  The  plaintiff 
brought  this  action  against  the  secretary  of  the 
Gustoms  Fund  claiming  a  declaration  that  he,  aa 
nominee  of  Hoyes,  admitted  by  the  directors,  was 
entitled  to  payment  of  the  sum  of  58641  (being  the 
sum  then  payable  in  respect  of  the  policies),  with 
interest,  out  of  the  Gustoms  Fund,  and  that  he 
was  entitled  to  give  a  good  discharge  for  the 
same,  and  an  order  that  tne  same  might  be  paid 
to  him  out  of  the  fnnd  immediately;  or  that  if 
for  any  reason  he  should  be  held  not  entitled  to 
the  insurance,  the  premiums  which  Hoyes  and  his 
curator  had  from  time  to  time  paid  might  be 
ordered  to  be  repaid  to  the  plaintiff,  with  interest. 

B.  A.  Giffard,  Q.G.  and  B.  Campbdl  for  the 
plaintiff. — A  subscriber  to  the  Gustoms  Fund  has 
power  to  appoint  a  nominee,  and  in  the  pre- 
sent case  the  plaintiff  was  sufficiently  appointed 
by  the  Court  of  Session  on  behalf  of  the  lunatic 
llie  plaintiff  is  therefore  entitled  to  the  money 
for  the  benefit  of  the  iMatees  named  in  the  wilL 
Having  been  admitted  nominee  the  plaintiff 
can  give  a  good  discharge  for  the  money,  and 
when  he  has  obtained  it  he  will  be  accountable 
for  it  as  trustee  for  those  claiming  under  the 
will.  The  conrt,  however,  will  not  now  Io(^ 
beyond  the  person  who  can  give  a  legal  discharge : 

Jt«irael<an'(3VtM(«,SlL.T.Bep.N.S.633;  L.Bep. 
19Eq.274: 

B»  Poeoek'a  PoUey,  25  L.  T.  Bep.  N.  S.  833 ;  L.  Bep. 
6Ch.415. 

After  what  took  place  when  Forsyth  was  admitted 
nominee  the  directors  of  the  fund  are  estopped 
from  saying  that  he  or  the  plaintiff  were  not 
validly  admitted  as  nominees.  The  nominees 
acted  on  the  faith  of  representations  made  hv 
the  directors  which  they  are  bound  to  make  good. 
The  position  of  the  lunatic's  estate  was  altiered 
by  the  course  which  the  directors  induced  the 
curator  to  take.  The  curator  paid  the  premiums 
in  consequence  of  the  action  of  the  directors. 
The  plaintiff,  even  if  he  is  not  entitled  to  the 
insurance  money,  is  entitled  to  repayment  of  the 
premiums. 

GoxeniSardy,  Q.G.  and  O.  Benderton  for  the 
defendant. — ^The  subscriber  has  no  property  in. 
the  sum  insured.  That  is  clear  from  a  series  of 
cases.  He  has  only  a  limited  power  of  appoint- 
ment amongst  a  class.  In  Attom^'Oeneral  r. 
BowieiU  (reported  in  Tilslqr  on  the  Stamp  Laws, 
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2nd  edit.  684)  it  was  held,  that  the  money 
arising  from  the  proceeds  of  an  insnrance  in  the 
fnnd  was  not  liable  to  legacy  duty.  In  Attorney- 
Gmerai  y.  Ahdy  (6  L.  T.  Rep.  N.  S.  756;  1  H.  &  C. 
266)  it  was  decided  that  the  proceeds  of  an  insur- 
ance were  liable  to  succession  duty,  bnt  Attorney- 
0«neral  v.  Bou)$ell  was  not  doubted.  The  case  of 
Be  William  PhUhjai'  Ituuranee  (48  L.  T.  Sep. 
N.  S.  81 ;  23  Ch.  Div.  236)  shows  what  the  posi- 
tion of  a  subscriber  to  the  fund  is.  Under  rule  25 
of  the  Rules  of  1819,  which  were  in  force  when 
the  policies  were  effected,  there  is  a  limited  power 
of  appointment  by  will  in  favour  of  a  defined 
class  of  persons.  In  the  present  case  Eoyes  made 
no  appomtment  by  will  to  objects  of  the  power. 
Bule  23  of  the  Rules  of  1827  only  enlarges  the 
class  of  nominees.  The  directors  are  not 
estopped  in  any  way  from  refasing  to  pay  the 
moneys.  The  mistake  of  the  curator  was  one  of 
law,  not  of  fact.  The  Innrtic  might  have 
recovered  and  made  another  will. 

Orffard  in  reply. — The  case  must  be  treated  as 
it  the  lunatic  had  remained  sane  and  had  nomi- 
nated the  plaintiff.  There  may  be  a  nomination 
of  a  person  to  take  as  trustee  for  other  designated 
persons : 

Re  Poeoek't  PoUeg  (uM  tup.). 
The  directors  are  estopped  by  the  representations 
made  before  the  application  of  Forsyth  to  the 
Court  of  Session.  The  subsequent  premiams 
were  paid  on  the  faith  of  the  curator  being  autho- 
rised to  give  a  good  discharge  for  the  insurance 
moneys.  There  was  a  holding  out  that  the 
nominee  would  be  paid,  which  in  fact  created  a 
new  contract : 

HatnmmUy  t.  De  Biel,  12  CI.  *  Tin.  45. 
The  premiums  were  paid  under  a  mistake  of  fact, 
and  the  consideration  for  them  has  failed.    A 
mistake  of  law  and  of  private  right  are  different 
things: 

Cooper  T.  Phibbi,  L.  Bm.  8  H.  of  L.  149 ; 

Bingham  r.  Bingham,  1  Vm.  sen.  ISM. 

NOKTB,  J. — It  has  been  stated  by  various  judges 
before  whom  the  matter  has  come,  and  it  is  teMlj 
matter  of  historv,  that  the  reason  for  the  instita- 
tion  of  this  fnnd  was  that  the  Customs  Depart- 
ment, like  many  other  public  departments,  was 
liable,  after  the  death  of  its  employes,  to  appliea- 
tiona  by  the  widows  and  other  relatives  of  those 
persons  for  the  purpose  of  assistance  to  enable 
them  to  live  under  circumstances  no  doubt  often 
involving  very  great  distress,  difficulty,  pain, 
and  sorrow.  To  avoid  those  applications,  which 
were  equally  difficult  to  accede  to  or  refuse,  it  was 
considered  desirable  to  establish  this  fund,  by 
which  means  were  provided  (compulsory  to  a 
^reat  extent)  whereby  the  persons  employed  in 
the  Customs  Department  would  be  compelled  to 
effect  insurances  upon  their  lives  with  tnis  fund, 
and  whereby  the  power  of  disposition  over  the 
fnnd  which  a  common  insurer  in  a  common  com- 
pany would  have  had  might  not  exist,  and  the 
insurer  should  not  be  able  to  deprive  the  persons, 
for  whose  benefit  the  fund  was  instituted,  of  the 
benefit  intended  to  be  conferred  upon  them  by 
the  compulsory  formation  and  existence  of  such 
a  system  of  insnrance.  [His  Lordship  read  the 
material  provisions  of  the  Act  and  rule  25  of  the 
Rules  of  1819,  and  continued  :]  Now,  the  word 
"like"  in  rule  25  in  the  part  referring  to  the 
nominee  or  nominees  of  a  snbscriber  seems  to  me 


to  refer  to  and  take  up  the  word  "  such,"  which 
occurs  a  little  earlier ;  and  the  sentence  should 
be  read,  in  my  opinion,  in  this  way :  "  And  also 
under  the  admission  of  the  directors  in  such 
manner  or  proportions  as  he  may  think  proper 
and  direct  in  his  will  for  the  henefit  of  nis 
nominee  or  nominees."  By  that  rule  the  applica- 
tion of  the  fund  was,  to  a  certain  extent,  fixed, 
and  to  the  extent  to  which  it  was  not  fixed  it  was 
to  be  (to  put  it  shortly)  as  the  subscriber  should 
direct  by  nis  will,  and  subject  thereto  according 
to  the  Statute  of  Distributions.  There  was 
nothing  in  the  ruin  enabling  him  to  appoint  the 
fnnd  in  any  way,  or  to  say  in  what  way  it  was  to  go 
except  by  his  will.  [His  Lordshipreferred  to  the 
Rules  of  1827,  and  proceeded :]  The  provision  of 
rule  1,  that  the  admission  of  a  nominee  should  take 
place  during  the  life  of  a  subscriber,  was,  it  seems 
to  me,  clearly  within  the  powers  of  the  Act,  fnr 
the  nominees  are  to  be  approved  by  the  directors, 
and  the  directors  had  a  right  to  make  a  rule  by 
which  they  said  that  their  approval  must  he 
given  in  the  lifetime  of  the  subscriber.  Upon 
rule  23  there  are  two  remarks  which  I  wish  to 
make.  The  first  is,  that  it  gives  the  subscriber 
a  greater  ]x>wer  of  selection.  The  power  of 
selection  may,  under  this  rule,  be  exercised 
"by  any  deed  or  instrument,  or  by  his  will." 
Then  the  second  thing  to  refer  to  is,  that  the 
words  are,  "  for  the  benefit  of  his  widow, 
children,  and  relations,  and  for  such  nominees 
who  shall  have  been  duly  admitted  by  the 
directors."  I  think  that  is  the  same  as  if  it 
had  said,  "  for  the  benefit  of  his  widow,  children, 
and  relatives,  and  for  the  benefit  of  such 
'nominees  who  shall  have  been  duly  admitted 
by  the  directors,"  or  as  if  the  word  "  of  "  had  been 
used  instead  of  "  tor."  I  think  that  is  clear  from 
the  following  part  of  the  same  rule.  Then,  another 
alteration  is  made  by  the  Rules  of  1836.  I  have 
already  pointed  out  that  the  policies  were  effected 
before  the  Rules  of  1827.  In  the  interval  between 
the  Rules  of  1827  and  1836  nothing  had  happened 
except  that  the  insured  had  become  of  unsound 
mind.  [His  Lordship  referred  to  the  Rules  at 
1836  and  to  the  note  above  stated,  which  was 
appended  thereto,  and  continued :]  The  note  is 
not  one  of  the  rules,  and  it  has  no  enacting  or 
statutoiT'  force  as  the  rules  themselves  have.  It 
is  merely  a  note  addressed  to  the  subscriber 
advising  him  for  his  assistance  as  to  what  his 
position  is.  It  does  not  profess  in  any  way  to 
alter  the  law,  and  it  is  not  enacted  as  a  mle.  In 
my  opinion  it  did  not  alter  the  law,  but  it  did  call 
the  attention  of  the  subscriber  to  the  existing 
state  of  the  law  as  understood  by  the  parties 
promulgating  the  note.  The  inference  I  should 
draw  from  it  would  be,  that  some  question  of  this 
sort  had  arisen,  that  some  will  had  been  made 
which  did  not  specifically  mention  the  fund,  and 
the  question  of  its  effect  had  arisen  for  discussion. 
Whether  it  bad  come  before  any  court  or  not  I 
do  not  know,  bnt  the  question  having^  arisen  in 
some  way  for  discussion,  the  attention  of  the 
subscribers  is  called  to  it,  in  order  that  there 
may  be  no  miscarriage  by  any  technical  deteot 
in  the  will  or  instrument  by  which  they  may 

Surport  to  exercise  their  power  over  the  fund.  I 
0  not  think  I  need  go  any  further  into  the  rules, 
but  I  may  stop  at  that  point.  The  9th  section  of 
the  Act  enabled  directors  to  "  admit  any  person 
or  persons  to  be  the  nominee  or  nominees  of  any 
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vnbscriber  to  the  said  fand."  It  was  arened  that 
the  effect  of  that  section  was  simply  this — ^that 
whereas  the  objects  of  the  insurance  were  merely 
widows,  children,  and  other  relatives,  fhis  section 
«nabled  the  insnred,  if  the  directors  approved,  to 
add  to  that  class  any  nominee,  and  that  clause 
merely  made  a  nominee,  who  was  not  so  before, 
an  object  of  the  power,  bnt  did  not  give  him  any 
interest  in  the  fund ;  and  that  fur  that  purpose 
there  must  be  some  disposition  in  his  &vour, 
givine  him  an  interest  in  the  fund  after  he  was 
qualised  to  receive  such  an  interest.  It  seems  to 
me  that  that  argument  is  pushed  too  far.  If  there 
was  nothing  but  the  nomination  of  a  person  to  stand 
in  the  position  of  a  relative,  it  does  not  seem  to 
me  there  would  be  anything  to  point  out  what  his 
interest  was.  It  may  be  that,  if  the  insnred  died 
intestate,  and  without  making  any  disposition  of 
the  fund,  the  nominee  would  stand  in  the  same 
position  as  a  relative  taking  an  inteiiest  in  the 
fund ;  but,  on  the  other  hand,  if  the  insured  were 
to  make  a  nomination,  and  at  the  same  time  were 
to  say  that  that  nomination  was  to  be  for  the 
benefit  of  the  person  named,  it  seems  to  me  that 
then  the  nomination  would  fulfil  the  double  pur- 
pose of  bringing  the  person  named  within  the 
objects  of  the  power  and  conferring  a  benefit 
upon  him.  The  next  question  is,  what  is  the 
interest  of  the  insured  under  such  a  power  of 
appointment  as  this  F  and  I  think  that  question  is 
settled  clearly  by  the  authorities.  The  first 
snthority  is  Attorney-Oeneral  v.  RowaeU  {ubi  sup.). 
It  was  decided  in  the  year  1844  by  the  Court  of 
Exchequer,  and  I  |have  a  very  full  note  of  the 
argument  and  judgment.  The  question  there  was 
-whether  l^^acy  duty  was  payable  in  respect  of 
the  proceeds  of  an  msurance  in  the  fund  which 
the  subscriber  had  disposed  of  by  his  will ;  and 
that  depended  upon  whether  the  fund  insured 
was  the  property  of  the  insurer  or  not.  Pollock, 
0.fi.,  in  his  judgment,  says,  after  referring  to 
the  objects  with  which  the  fund  was  formed  : 
"  Viewing  it  in  that  light  (and  it  appears  to  me 
that  that  is  the  true  light  in  which  it  should  be 
viewed),  I  think  that  this  money  cannot  be  coa- 
flidered  as  part  of  the  testator's  personal  estate, 
and  he  could  not  dispose  of  it  as  he  pleased.  I 
think  it  could  not  have  been  made  available  for 
the  payment  of  his  debts ;  if  he  had  become  bank- 
mpt  or  insolvent  during  his  life  it  could  not  have 
been  attached.  It  seems  to  me  that  the  fund  has 
been  placed  out  of  his  disposal,  except  among  a 
particular  class  of  persons,  or  in  such  a  limited 
manner  as  not  to  bring  it  within  sect.  7  of  36 
Oeo.  3,  c.  52."  [His  Lordship  read  portions  of 
the  judgments  of  the  other  members  of  the 
ooort  to  the  same  effect,  and  continued :]  Then 
the  matter  came  before  the  Court  of  Exchequer 
again  in  the  case  of  AUomey-GeneraZ  v.  Abdy 
iubi  sup.).  The  facts  were  shortly  these:  The 
inaurea  had  no  wife  or  child,  and  he  appointed 
no  nominee.  By  a  will  made  in  one  of  tne  forms 
in  the  notes  to  the  Bules  of  1836  he  gave  the  fund 
to  his  sister.  The  question  arose  whether  sac- 
■cession  duty  was  payable,  and  it  was  held  that  his 
interest  in  the  fond  was  a  special  property  created 
by  his  subscription,  and  that  he  could  dispose  of 
it  in  a  particular  way  only.  Pollock,  C.B.  put  it 
▼eiy  neatly  thas :  "Then  it  is  said  that  the  sub- 
scriber had  only  a  limited  power  over  the  sum 
assured.  Bnt  if  he  has  only  a  power  to  leave  it 
io  a,  certain  class  of  persons,  and  does  leave  it  to 


one  of  them,  that  person  is  a  suocessor  within  the 
meaning  of  the  2nd  section  of  the  Succession 
Duty  Act,  because  there  is  a  disposition  of  pro- 
perty whereby  he  becomes  beneficially  entitlea  to 
property  npon  the  death  of  another  person.  The 
officer,  by  payment  of  the  premiums,  created  the 
power  under  which  he  acted,  and  thereforehe  is 
the  predecessor."  And  the  other  judges  con- 
curred. They  held,  therefore,  that  there  was  a 
"  succession,  and  a  relation  of  predecessor  and 
successor,  but  they  professed  to  act  npon  the 
authority  of  Attomey-Oeneral  v.  Bowtell,  and  tha« 
is  not  a  word  in  the  judgment  from  the  beginning 
to  the  end  indicating  that  the  subscriber  had 
anything  but  a  power  of  appointing  the  fund,  or 
that  it  was  his  property  in  any  other  sense.  It  is 
true  that  Bramwell,  B.  does  say  that  the  insurer's 
right  was  "  property ; "  but,  looking  at  the  whole 
of  his  judgment,  it  is  quite  clear  what  his  mean- 
ing is.  Tlien  in  the  case  of  Re  Madean'i  Tnut 
(iM,  iwp.)  an  insurance  had  been  effected  in  the 
same  fand,  and  the  insured  in  Aug.  1872 
executed  and  deposited  with  the  directors  an 
instrument  by  which,  purporting  to  exercise  the 
power  conferred  by  the  rules,  he  appointed  that  a 
sum  out  of  his  insurance  should  at  his  death  be 
paid  to  five  persons  who  were  described  as  **  the 
present  life  fund  trustees  of  the  Guardian  lire 
and  Life  Assurance  Company,"  and  he  requested 
the  directors  to  admit  them  "  as  my  nominees  for 
the  purpose  of  this  appointment,"  and  he  declared 
the  appointment  irrevocable  excepting  with  their 
concurrence.  He  represented  to  the  directors 
that  the  consideration  for  the  appointment  thus 
made  was  to  be  the  loan  to  him  by  the  Gruardian 
Assurance  Company  of  a  sum  of  money  which  he 
intended  to  apply  in  releasing  or  disincumbering 
some  family  property  for  the  ultimate  benefit 
of  his  family,  and  the  directors  under  those 
circumstances  admitted  those  persons  as  his 
nominees.  The  company  then  advanced  him 
9001.,  and  he  covenanted  that  his  heirs,  execators, 
or  aidministrators  would  within  three  months 
after  his  death  pay  to  the  company  12202.  with 
interest  from  his  death ;  and  there  was  a  decla- 
ration that  the  sum  of  14001.  owing  to  tha 
trustees  of  the  company  under  the  appointment 
should  be  applied,  first,  in  payment  of  costs,  and 
then  in  satisfaction  of  the  12201.  and  interest, 
and  that  the  surplus  should  (subject  to  eoo- 
cession  duty)  be  paid  to  the  executors  or  admi- 
nistrators of  the  insured.  He  then  by  another 
instrument  dealt  with  the  residue  of  the  fond 
insured  in  a  way  which  was  perfectly  proper 
according  to  the  rules,  and  as  to  which  no  ques- 
tion arose.  After  his  death  a  question  arose 
as  to  the  1400Z.,  and  the  persons  interested  in  the 
estate  of  the  insured  disputed  the  claim  of  the 
insurance  company.  It  was  held  by  Jessel,  MJL 
that  there  was  a  proper  appointment  and  nomi- 
nation of  the  trustees.  '  The  only  point  material 
to  the  present  case  is  this,  that  there  might  have 
been  a  small  surplus  left  after  satisfying  the 
12202.  and  the  interest  and  costs  out  of  tne  14001., 
and  the  question  was  how  that  should  go.  The 
Master  of  the  Bolls  says :  "  It  is  suggested  that, 
because  the  real  transaction  between  the  testator 
and  the  Guardian  Life  Office  was  a  mortgage  and 
not  an  assignment  out  and  out,  that  this  was 
contrary  to  the  principle  of  the  Act ;  but  I  do  not 
think  it  was.  The  principle  of  the  Act  was  to 
allow  the  sabBcriber  to  dispose  absolutely,  and  as 
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he  thon^ht  fit,  of  t'wo-tliirds  of  the  capital  if  he 
had  a  wife  and  children.  If  he  did  not  dispose  of 
it,  then  it  went  according  to  the  directions  con- 
tained in  his  will ;  that  is,  it  remained  hia  absolute 
property.  If  he  disposed  of  it  hj  waj  of  mort- 
gage, in  this  court  that  would  be  a  disposition 
pro  tanto;  and  therefore,  whatever  he  did  not 
thus  dispose  of,  that  is,  hia  interest  as  mortgagor, 
would  still  remain  his  absolute  property,  and  be 
subject  to  the  dispositions  of  his  will.  To  that 
extent,  therefore,  the  assignment  would  be  a 
direction  to  pay  to  his  nominees  as  trustees  for 
his  executors  or  administrators,  instead  of  to  his 
executors  or  administrators  direct;  and  why 
should  he  not  in  his  lifetime  direct  the  whole 
disposable  share  coming  to  him  to  be  paid  to 
nominees,  who  were,  in  a  certain  event,  to  become 
trustees  for  his  legal  personal  representatives  P 
It  seems  that  he  had  the  power  so  to  direct, 
and  that  there  is  no  substantial  objection  to  the 
mode  in  which  that  power  has  been  exercised." 
The  only  case  cited  to  the  Master  of  the  Rolls 
upon  that  point  was  Be  Foeoek'a  Policy  (libi  mp.), 
to  which  I  shall  refer  presently.  The  cases  ot 
Attomey-Oeneral  v.  Bowiell  and  Attomey-Gtneral 
T.  Ahdy  (vhi  sup.)  were  not  cited  to  him,  though 
they  were  cited  upon  the  consideration  of  the 
second  point  as  to  whether  the  14002.  was  subject 
to  succession  duty.  The  Master  of  the  Bolls 
held  that  it  was  not  subject  to  succession  duty 
because  it  had  been  assigned  in  the  lifetime  of  the 
insured,  and^  was  therefore  expressly  exempted 
from  succession  duty  b^  the  terms  of  the  17th 
section  of  the  Succession  Bnty  Act;  but  he 
ftdded:  "The  fund  will  he  appued  in  the  first 
place  in  payment  of  what  is  due  to  the  peti- 
tioners "  (that  is  the  Quardian  Company)  "  for 
principal,  interest,  and  costs,  including  their 
costs  of  this  petition. ,  I  suppose  the  fund  will  be 
ample  for  that  purpose;  but  if  it  should  not  turn 
out  to  be  BufiBcient,  then  the  respondents  who 
made  the  claim  will  have  to  pay  personally.  If 
there  is  any  surplus,  it  must  be  transferred  to 
the  suit  for  the  administration  of  Mr.  Maclean's 
estate;  and,  of  course,  that  surplus  will  be  liable 
to  succession  duty ;  but  I  am  told  that,  in  fact, 
the  estate  is  insolvent."  No  doubt  these  are 
observations  of  the  Master  of  the  Bolls  indi- 
cating that  the  fund  insured  was  the  property  of 
the  insured,  and  was  his  for  general  purposes  and 
payable  to  his  executors  and  administrators,  but 
that  seems  to  be  quite  inconsistent  with  the  two 
earlier  cases  to  which  I  have  referred  which 
had  not  been  cited  ta  the  Master  of  the 
Bolls ;  but  his  obsenrations  are  merely  a 
general  remark  as  to  a  very  small  possible  sur- 
plus of  a  fund  where  it  was  reasonably  ex- 
pected that  there  might  not  be  any.  But  what- 
ever effect  may  be  attributable  to  those  observa- 
tions of  Jessel,  M.R.,  which  are  certainly  entitled 
to  very  great  weight,  their  effect  upon  the  law  as 
declared  in  the  earlier  eases  is  unimportant, 
because  a  similar  case  came  before  the  Court  ol 
Appeal  on  a  subsequent  occasion  when  Jessel,  M.B. 
was  himself  present.  That  case  is  B»  FhilUp^ 
Iiuwranea  (iibi  tup.),  in  which  the  point  was 
shortly  this.  A  sabsoriber  died  a  widower, 
leaving  children,  and  no  nominee  had  been 
accepted  by  the  directors  in  his  lifetime.  By  his 
will  he  bequeathed  the  fund  coming  from  his 
insurance  to  a  stranger  in  blood,  that  is,  to  a 
person  who  was  not  a  relation  and  not  a  nominee. 


Bacon,  Y.C.  held  that  the  legatee  was  entitled, 
but  the  Court  of  Appeal  held  that  the  subscriber 
had  no  property  in  tne  fund,  but  only  a  limited 
power  of  appointment  over  it;    and  that   this 
power  could  only  be  exercised  in  favour  of  his 
widow,  children,  blood   relations,  and  nominees 
admitted  by  the  directors  in  his  lifetime  ;  that  he 
had  therefore  no  power  to  bequeath  the  fund  to 
a  stranger  in  blood  who  had  not  in  his  lifetime 
been  accepted  by  the  directors  as  a  nominee,  and 
that  the  fund  therefore  belonged  to  the  children. 
The  learned  judges  all  took  the  same  view,  but 
ic  is  sufficient  for  me  to  refer  to  what  Jessel, 
M.B.  said :  "  I  think  that  under  each  set  of  rules 
the  insurer    has  a  power  of    appointment  and 
nothing  more.    The  wording  of  the  12th  rule " 
(of  1872)  "  is  a  little  embarrassed  by  the  use  of 
the  words  '  as  aforesaid,'  which  occur  three  times 
and  may  refer  to  two  different  things ;    but  it  is 
obvious  to  my  mind,  when  we  look  at  the  alterna- 
tives, that  the  rules  were  intended  to  remain  in 
substance  as  they  were  at  first.    That  being  so, 
there  were  two  deoisiona  on  the  first  set  of  rules, 
the  AUomey-Oensral  v.  Rowtell  and  the  Attorney- 
Cttneral  v.  Ahdy,  and  they  both  tend  to  the  same 
conclusion,  that  there  is  a  mere  power  of  appoint- 
ment, and  in  default  of  appointment  the  fund 
goes  to  the  persons  mentioned  in  the  rules.     If 
there  is  no  widow  and  no  nominee  it  goes  to  the 
children.    Is  there  any  exercise  of  the  power  of 
appointment  P    I  think  there  is  not.    The  original 
Act  of  Parliament  took  away  a  certain  sum  out 
of  the  salary  of  the  insurer,  which  when  taken 
away  ceased  to  be  his,  and  gave  him  instead  of  it 
certain  rights,  but  these  rights   really  had  no 
direct  reterence   to  the  person  paying.   _  The 
moneys  which  he  was  to  receive  under  his  iur 
Buranoe  did  not  arise  entirely  from  moneys  taken 
ont'of  his  salaiy.    It  is  plain  that  many  of  the 
officers,  who  were  compelled  to  subscribiB,  would 
get  no  benefit  out  of  the  fund.    That  being  so,  is 
there   anything    inconsistent     in    leaving    the 
directors  to  say  whether  or  not  a  nominee  of  the 
insured  should  be  accepted  P    It  is  quite  possible, 
and    I  think  it  was  intended  by  the  original 
Act  that  the  directors  should  have  a  discretion^ 
and  should  have  authority  to  say,    if   a  maa 
had    a    wife    and    several    children,    that    he 
should    not    exclude    them,    and    should    not 
be  entitled  to  compel  the  directors  to  accept  his 
nominee."    The  judgments  of  Sir  J.  Hannen  and 
Lindley,  L.J.  am  to  the  same  effect.    It  is  clear, 
therefore,  according    to   those  cases,   that  the 
insured  has  no  property  whatever  in  the  fond. 
He  has  a  limited  special  power  of  appointment  in 
the  way  and  in  favour  of  the  objects  pointed  out 
hyt  he  rulee,  but  he  has  nothing  else.    [His  Lord- 
snip  here  stated  the  facts  of  the  present  case,  and 
continued:]  A  case  was  stated  in  1842  by  Mr: 
Forsyth's  solicitors  for  the  opinion  of  the  standing 
counsel  to  the  Customs  Fund.    It  was  not  a  joint 
case,  but  it  was  no  doubt  stated  by  them  for  the 
opinion  of  Mr.  Byder  Dean  as  being  the  best 
authority  they  could  go  to  for  advice  on  the 
subject.    Though  it  was  presented  bv  Mr.  For- 
syth's solicitors  alone,  I  have  no  doubt  that  the 
solicitor  to  the  fund  knew  what  was  about  to  be 
done.  [His  Lordship  here  read  Mr.  Dean's  opinion, 
and,  after  referring  to  the  subsequent  facts  of  the 
case,  continued:]  What  happened  subsequently 
to   the  admission  of    Mr.  Forsyth  as  nominee 
seems  to  me  altogether  immaterial  and  not  to 
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afEect  tlie  matter  in  any  way,  onleas  the  continued 
payment  of  preminms  is  of  importance.  Nott, 
irnat  was  the  position  of  Mr.  Forsyth  under  the. 
appointment  P  It  seems  to  me  that  the  plaintiff 
is  in  the  same  position  in  every  respect  as 
Mr.  Forsyth  was.  In  my  opinion  Forsyth  was 
not  properly  appointed  'nominee.'  It  is  neces- 
sary to  consider  what  the  position  of  the  parties 
was  before  the  order  of  the  Court  of  Session  was 
made.  A  will  of  the  lunatic  was  in  existence,  by 
which  he  gaye  his  property  in  general  terms  to 
certain  persons.  In  my  opinion  that  will  did  not 
in  any  way  affect  or  operate  upon  his  interest  in 
the  Customs  Fund,  and  there  seem  to  be  two 
reasons  which  are  oonclusive  as  to  that.  In  the 
first  place,  the  will  does  not  contain  any  reference 
whatever  either  to  the  power  which  he  bad  of 
appointing  his  interest  in  the  fund  or  to  the  fund 
itself.  That  being  so,  it  seems  to  me  that  the 
will  as  it  stood  c«uld  not  in  any  way  operate 
upon  the  fund.  In  the  next  place,  the  persons 
who  were  nominated  by  the  will  were  none  of 
them  objects  of  the  power,  for  they  were  neither 
"  widows,  children,  or  relatives  "  of  the  testator, 
and  they  were  not  nominees,  because  at  that  time 
no  nomination  of  any  sort  had  taken  place.  It 
8eem6  to  me  that  either  of  those  reasons  is  suf- 
ficient to  prevent  the  will  from  operating  on  the 
fund.  Then  what  was  the  power  g^ven  by  the 
rules  P  Under  the  Rules  of  1827  there  was  a 
power  to  appoint  "  by  any  deed  or  instrument  or 
by  his  will.''  Under  the  Rules  of  1836  there  was  a 
power  to  appoint  "  by  any  instrument  in  writing 
si^ed  in  the  presence  of  one  or  more  witness  or 
witnesses  and  deposited  with  the  directors,  or  by 
his  wilL"  It  does  not  seem  to  me  that  it  matters 
much  nnder  which  of  those  rules  the  case  comes, 
because,  if  the  will  did  not  operate  upon  the  fund, 
there  was  no  other  instrument  such  as  is  referred 
to  in  the  rules  which  could  affect  it.  There 
dearly  was  no  instrument  signed  by  Mr.  Hoyes, 
and  there  could  not  have  bmn  any,  because  at 
that  time  he  was  of  unsound  mind,  and  he  re- 
mained so  during  the  rest  of  his  life.  The  only 
instrument  (if  it  be  an  instinment  at  all)  besides 
the  will  which  could  affect  the  fund  is  the  order 
of  the  Court  of  Session  which  was  made  on  the 
application  of  the  curator.  It  seems  to  me 
that  that  order  is  not  an  instrument  which  in  any 
way  deals  with  the  fund;  and  moreover,  the 
Court  of  Session  having,  as  is  admitted  by  both 
parties,  the  same  jurisdiction  in  Scotland  as  the 
Lord  Cbanoellor  lias  in  England  to  deal  with  the 
estotes  of  lunatics,  had,  in  my  opinion,  no  power 
to  make  such  a  nomination,  just  as  the  Lord 
Chancellor  wonld  have  no  power  to  make  such  a 
nominatinn  in  England.  It  appears  to  me  that 
I  must  deal  with  the  matter  on  the  footing  that 
the  court  in  Scotland  bad  precisely  the  same  but 
no  larger  power  of  dealing  with  the  interest  of 
the  insured  in  this  fund,  as  if  the  insured  had 
been  domiciled  in  England,  confined  in  a  lunatic 
asylum  in  England,  and  the  Lord  Chancellor  had 
been  dealing  with  the  fund  in  England.  It  is  very 
important  to  remember  that  this  tand  was  not  the 
property  of  the  lunatic.  If  it  had  been  his  pro- 
perty the  matter  would,  in  my  opinion,  have  stood 
in  a  totally  different  position.  He  had  no 
property  in  it,  but  only  a  special  power  of 
directing  among  which  of  a  vei^  limitea  class  of 
objects  tne  fund  was  to  be  divided.  It  appears 
to  me  that,  if  this  was  an  English  case,  it  would 


be  perfectly  out  of  the  question  to  suppose  that 
the  Lord  Chancellor  wonld  have  had  any  power 
to  make  a  nomination  on  behalf  of  the  lunatic. 
Suppose  that  a  fund  were  settled  "  in  trust  lor 
the  children  of  X.  as  X.  shall  by  deed  or  will 
appoint,"  and  X.  had  become  lunatic ;  could  the 
Lord  Chancellor  execute  a  deed  or  a  will  ex- 
ercising that  power  P  Certainly  not.  Suppose 
it  had  been  "  m  trust  for  the  children  of  X.  as 
X.  shall  appoint,"  not  saying  by  deed  or  will; 
could  that  power  be  exercised  by  the  Lord 
Chancellor  P  In  my  opinion  it  certainly  onuld 
not.  It  appears  to  me  that  the  Court  of  SessioB 
in  Scotland,  exercising  precisely  the  samepowen^ 
and  having  precisely  the  same  aathority,  oonU 
not  by  anything  which  they  did  make  tliat 
document,  which  immediately  before  their  nomi^ 
nation  was  not  a  will  operating  in  any  way  npon 
the  lanatio's  interest  in  the  fund,  into  a  wiU  w 
operating.  The  case  of  E»  parte  Wkitbrtai 
(2  Mer.  ^),  which  was  referred  to  in  Forsyth's 
petition,  and  was,  I  have  no  doubt,  before  the 
Court  of  Session,  does  not  appear  to  me  to  assist 
the  plaintiff  at  all.  The  mattM*  decided  ii 
sufficiently  stated  in  the  marginal  noto  tfans: 
"  Practice  of  making  an  allowance  to  the  imme- 
diate relations  of  a  hmatic,  other  than  those  whom 
the  lunatic  wonld  be  bound  to  provide  for  by  law, 
extended  to  the  case  of  brothers  and  sisters  sad 
their  children,  and  founded  not  on  any  suraased 
interest  <n  the  pr«>pertT,  which  cannot  exist  doriiig 
the  lunatic's  lifetime,  but  npon  the  principle  that 
the  court  will  act  with  reference  to  the  Innatie 
and  for  his  benefit  as  it  is  probable  the  Innatie 
himself  would  have  acted  if  of  sound  mind,  lltt 
amount  and  proportions  of  such  an  allowance 
are  therefore  entirely  in  the  discretion  of  the 
court."  That  case,  in  my  opinion,  has  no  appli- 
cation whatever  to  one  in  which  the  property  of 
the  lunatic  is  not  bemg  dealt  with  at  all.  The 
question  whether  the  persons  named  in  this  will 
could  or  could  not  take  after  his  death  was  a 
matter  which  could  not  possibly  affect  tha 
lunatic  beneficially  or  otherwise;  and  it  mi 
merely  the  case  of  a  lunatic  having  the  diT 
power  of  selection,  which,  in  my  opinion,  oooU 
not  be  exercised  on  his  behalf  by  the  Lord  Chaa- 
oellor  or  by  any  other  court  which  has  the  same 
power  only  that  the  Lord  Chancellor  has.  There 
IS  no  precedent  that  I  am  aware  of  for  any  snch 
authority  being  vested  in  the  Lord  Chancellor. 
Under  these  circumstances  it  appears  to  me  that 
the  nomination  of  Mr.  Forsyth,  by  the  order  d 
the  Court  of  Session,  had  not  the  rafect  of  making 
him  a  "  nominee."  There  is  a  further  difficulty  in 
the  way  of  the  plaintiff  which  prevents  my 
deciding  in  his  favour.  It  appears  to  me  that 
the  nominee  must  be  a  person  who  takes  bene- 
ficially, and  he  cannot  take  merely  as  a  trustee 
for  other  persons.  I  have  pointed  out  that  the 
words  "  for  the  benefit  of "  in  rule  23  of  the 
rules  of  1827  apply  to  nominees  as  well  ai  to 
the  widow,  chilaren,  and  relatives  of  the  insured. 
It  is  admitted  here  that  neither  Mr.  Forsyth 
nor  the  plaintiff  took  any  beneficial  inter«at, 
and  that  the  plaintiff  at  the  utmost  was  mere^ 
the  hand  to  receive  the  money,  which  he  would 
have  to  hand  over  in  the  lunacy  for  the  benefit 
of  the  persons  entitled  under  the  will  of  the 
lunatic.  It  appears  to  me  that  a  person  who  b 
not  a  beneficiary  cannot  be  nominated  socoid- 
ing  to  the  rules.    It  seems  to  me,  indeed,  that 
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the  Court  of  Session  took  precisnly  the   same 
▼iew  of  the  rules  u  I  am  taking,  becanse  their 
order  appointed  the  petitioner  "  nominee  of  Hoyes 
for  behoof  of  the  legatees "   ander  his  will   to 
his  interest  in  the  f  and,  and  directed  the  peti- 
tioner to  communicate  the'  appointment  to  the 
directors  "  for  their  acceptance  and  admission  as 
parties  interested  in  the  fund  in  terms  of  the  sta- 
tnte  and  regnlations."  Therefore  what  the  order  of 
the  Court  of  Session  contemplated  was,  that  the 
persons  to  be  admitted  should  be  not  Mr.  Forsyth, 
bat  the  legatees.    They  are  to  be  accepted,  and 
(hey  are  to  be  admitted  as  parties  interested. 
That  seems  to  me  beyond  all  question  to  be  the 
meaning  of  the  order  of  the  Court  of  Session. 
But  it  is  said  there  are  two  cases  to  some  extent 
conflicting  with  the  view  I  have  expressed.    The 
first  is  the  case  of  Be  Madean't  Trutt  (it&i  nw.), 
to  which  I  have  already  referred.    It  is  said  that 
in  that  case  the  direction  to  pay  to  the  nominees 
of  the  insored  was  held  not  to  be  bad,  although  it 
made  them  persons  to  some  extent  nominees  for 
the  executors.    I  haTe  pointed  oat  already  that 
the  interest  of  the  executors  was  so  very  slight 
that  it  does  not  seem  to  me  that  there  was  any 
material  decision  upon  that  point.     I  conld  not 
accept    that    decision    as    i«ally    an  authority 
upon  the  point,  even  if  it  were  not  displaced  by 
Jie'P&»Uij>«'  JtMitranee  (vbi  tup.),  because  it  is  at 
variance  with  the  order  of  the  Court  of  Session 
as  I  construe  it,  and  clearly  inconsistent  with  the 
views  of  all  the  barons  of  the  Court  of  Exchequer 
expressed  in  Attomey-Oeneral  v.  RowteiU,  and  it 
appears  to  me  to  be  also  inconsistent  with  B« 
Poeoek'i  Policy  {ubi  <i<p.),  to  which  I  mnst  now 
refer.      In   that  case  a  subscriber  to  the  fund 
settled  -  his  insurance  on  the  marriage  of  his 
daughter,  and  did  so  by  an  instrument  which, 
beyond  all  question,  referred  to  the  fund,  and  was 
'  ft  good  exercise  of  the  power  cf  appointment  so 
far  as  that  went.    The  qnestion  was,  whether  the 
manner  in  which  it  was  exercised  was  valid.     By 
the  document  executed  by  him  the   subscriber 
directed  that  the  fund  should  be  paid  to  the  two 
tmstees  of  the  settlement,  and  this  document  was 
forwarded  to  the  directors,  and  in    reply  the 
secretary  wrote  as  follows  :  "  If  the  trusts  of  the 
marriage  settlement  provide  that  the  insurance 
of  Mr.  Pocock  should  be  paid  over  to  the  trustees 
for  the  sole  benefit  of  his  daughter  or  for  the 
benefit  of  her  issue,  the  directions  in  that  case 
would  be  in  strict  conformity  with  the  rules. 
But,  should  the  appointment  go  to  the  payment 
of  the  money  over  to  the  husband  in  the  event 
of  the  decease  of  his  wife,  and  if  her    death 
shonid  happen  before  that  of  her  father,  we  think 
a  difficulty  would  arise  to  obviate  which  we  woald 
advise  Mr.  Focock  to  write  to  the  directors  toadmit 
his  son-in-law,  Mr.  H.  C.  Cobbold,  his  nominee  for 
,the  purpose  of  the  marriage  settlement."    Mr. 
Focock,  however,  took  no  further  step  in  the 
matter,  and  no  admittance  of  a  nominee  was 
made  by  the  directors  of  the  fund.    The  daughter 
died  some  years  afterwards  intestate,  leaving  one 
child.    Her  father  died  three  years  afterwards, 
leaving   one    son,  that    son    and   the  deceased 
daughter  being  his  only  children.    The  husband 
of  the  daughter  presented  a  petition  for  payment 
of  the  fund  (which  had  been  paid  into  court)  to 
the  tmstees  of  the  marriage  settlement.    Malins, 
Y.C.  held  that  the  trustees  of  the  settlement 
mnst  be  taken  to  have  been  properly  nominated, 


and  that  as  nominees  they  were  entitled  to  the 
fand.    He  held  that,  the  nomination  having  beea 
oommnnioated  to  the  directors,  it  was  their  dntr, 
if  they  objected  to  the  nominees,  to  state  their 
ejection  at  once.     The  Vice-Chancellor  said: 
"I  totally  dissent  from  the  argument  of  Mr. 
Pearson  that  no  person  can  be  a  nominee  except 
one  who  is  to  take  beneficially."    I  must  coi^ess 
that  it  seemR  to  me  that  that  view  is  not  only  at 
variance  with  the  decision  of  the  learned  baromi 
in  Attomey-Oeneral  v.  BowteU,  but  it  was  over* 
ruled  by  the  Court  of  Appeal  in  the  very  same  case. 
The  Vice-Chancellor  having  directed  payment  to 
the  tmstees  of  the  settlement,  the  son  of  the 
insured    appealed,   and    the   Court   of   Appeal 
affirmed  the  order,   but  did  so  npon  different 
grounds.    James,  L.J.  says:  "I  am  of  opinion 
that  the  order  of  the  Vice-Chancellor  must  stand, 
although  not  exactly  on  the  same  grounds  as 
those  on  which  the  Vice-Chancellor  has  put  it. 
The  view  which  I  take  of  the  matter  appears  to 
me  quite  consistent  with  every  word  oi  the  Act 
of  Parliament  and  of  the  rules  of  the  society," 
Then  he  pointed  out  that  (to  put  it  shortly)  what 
had  been  done  amounted  to  a  settlement  in  favour 
of  the  daughter.    The  daughter  was  beyond  all 
question  an  object  of  the  power.     The  settle- 
ment was  made  upon  her  marriage,  and,  although 
it  gave  a  life  interest  in  remainder  to  her  husband, 
it  was  a  settlement  for  her  benefit,  and  strictiy 
within  the  powers  conferred  upon  the  insured 
by  the  mlea.    That  that  was  the  view  taken  by 
James,  L.J.  is  clear  from  his  judgment,  for  he 
pointed  out  that,  although  the  husband  might  not 
oe  able  to  take  under  the  appointment  itself,  yet 
the  appointment  for  the  benefit  of  the  daughter 
was  good,  and  the  husband  would  take  the  fund 
as   undisposed  of  by  her,  and  as  her  adminis- 
trator.   Hellish,  L.J\  took  the  same  view.    The 
grounds  of  those  judgments  seem  to  me  entirely 
inconsistent  with  the  grounds  upon  which  the 
Vice-Chancellor   had  decided.     Mis    order  was 
affirmed  becanse  the  daughter  was  the  person 
beneficially  entitled.    It  was  not  necessary  that 
she  should  be  nominated,  and  the  appointment  in 
her  favour  was  perfectly  well  effected  by  nomi> 
nating  two  trustees  for  her  benefit.    Upon  the 
authority  of  that  decision  of  the  Court  of  Appeal 
and  of  Attomey-Oeneral  v.  jBotosell,  and  npon  the 
view  taken  by  the  Court  of  Session,  I  have  no 
difficulty  in  giving  effect  to  my  own  view  of  the 
true  construction  of  the  rules,  namely,  that  the 
person  who  is  to  take  beneficially — the  person  for 
whose   benefit    a  nomination   is    made — is    the 
person  who  mnst  be  approved  and  accepted  by 
the  directors,  and  not  tne  person  who  is  nomi- 
nated as  trustee  for  other  persons.    If,  indeed, 
the   person   to   take    beneficially  is   effectually 
nominated  if  not  a  relation  of  the  insured,  or  is 
effectually  appointed  if  a  relation,  the  appoint- 
ment in  his  favour  is  not  prejudiced  by  the  fund 
being  appointed  to  a  trustee  for  his  benefit.    It 
seems  to  me,  therefore,  that  the  persons  who 
onght  to  have  been  nominated  and  approved  by 
the  directors  were  the  legatees  under  the  will  as 
the  Court  of  Session  intended,  and  not  Mr.  For* 
syth  or  Mr.  Urquhart.    On  these  two  grounds, 
therefore,  it  seems  to  me  that  the  nomination 
made  is  of  no  effect.    But  this  further  point  was 
taken  that,  whatever   the  position  of   matters 
might  have  been  but  for  what  took  place  on  the 
admission  of  Forsyth  and  lJrqahapt,-tbe  case,  is 
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altered  by  wbat  took  place  then,  and  the  de- 
fendants are  prevent^  from  saying  that  there 
was  not  a  -good  nomination.  In  my  opinion  that 
is  not  so.  From  b^inning  to  end  the  action 
taken  by  Mr.  Forsyth  was,  at  the  instance  of  the 
persons  named  in  the  will  of  Mr.  Eoyes,  for  the 
purpose  of  securing  the  benefit  of  the  insurance 
for  them.  The  directors  of  the  fund  were  willing 
to  give  effect  to  the  will  as  far  as  they  could ;  but, 
80  far  from  making  any  representation  or  any 
statement  which  can  work  any  estoppel  against 
them,  or  cast  any  obligation  upon  them,  my  -view 
is  that  they  simply  acquiesced  in  the  course  which 
was  put  before  them  after  a  great  deal  of  pressure 
from  Mr.  Forsyth,  and  there  was  no  representa- 
tion made  by  them  or  obligation  cast  upon  them 
by  reason  of  their  having  assented  to  his  applica- 
tion. Therefore  the  subsequent  acts  of  the  directors 
do  not  in  any  way,  in  my  opinion,  cure  the  defect 
which  arises  from  there  being  no  proper  nomina- 
tion before  the  admission  of  Mr.  Forsyth.  Bat 
then  it  is  said  that,  if  the  insurance  cannot  take 
effect,  ynt  at  any  rate  the  premiums  ought  to  be 
returned,  because  thsy  have  been  paid  under  a 
mistake.  In  my  opinion  I  cuinot  order  the 
premiums  to  be  returned.  The  matter  was  fairly 
and  fully  before  the  advisers  of  Mr.  Forsyth, 
who  took  what  they  considered  the  best  advice 
upon  the  subject.  They  went  to  the  court  for 
authority  and- they  got  it.  After  it  iuA  been 
pointed  out  to  tikem.  that  there  were  diffi- 
culties in  their  way,  tbey,  of  their  own  accord, 
with  the  sanction  of  the  directors  of  the  fund, 
took  the  opinion  of  the  standing  counsel  to  the 
fund,  and  they  were  fully  advised  as  to  their 
position.  Under  these  circumstances  it  appears 
to  me  thati  if  they  did  misunderstand  their 
position,  it  was  their  own  fault,  and  not  a  fault  in 
,  any  way  attributable  to  the  directors  of  the  fund. 
If  there  was  any  mistake  at  all  it  was  a  mistake 
of  law  as  to  the  real  position  of  the  parties,  and 
not  a  mistake  of  fact  which  can  give  any  claim  to 
have  the  premiums  returned.  It  was  suggested 
that  when  Mr.  Forsyth  was  admitted  there  was 
some  novation  or  new  contract  by  which  the 
directors  were  bound.  In  my  opinion  a  new 
contract  was  the  last  thing  the  directors  thought 
about.  They  were  considering  what  they  could 
do  to  give  e&ect  to  the  existing  contract  and  to 
the  will  which  had  been  already  made.  If  there 
had  herai  a  new  contract  it  would  have  made  it 
all  the  more  difficult  to  support  the  will  which 
had  been  previously  executed,  and  to  apply  it  to  a 
fund  arising  under  a  contract  not  made  by  the 
testator  but  by  his  committee  acting  for  him 
long  after  the  execution  of  the  will.  Therefore, 
in  my  opinion,  a  novation  was  the  very  last  thing 
which  was  in  the  contemplation  of  the  parties, 
and  there  is  no  reference  to  it  from  beginning  to 
end,  either  in  the  correspondence  or  in  the 
petition  to  the  Court  of  Session.  It  cannot  be 
said  there  was  any  failure  of  consideration  for  the 
premiums  paid  after  the  admission  of  Mr.  Forsy^, 
because  in  point  of  fact  these  premiums  were 
doing  their  work,  and  they  might  have  had  the 
effect  of  securing  the  fund  for  the  benefit  of  the 
person  who  had  the  power  of  directing  how  it 
should  go.  Supposmg  that  Mr.  Hoyes  had 
become  oi  sound  mind  and  had  married  and  died 
eaving  a  widow,  the  widow  must  have  taken  a 
part  of  the  fund.  Her  interest  could  not  be 
displaced.    The  premiums  were  eamng  theri^tt 


to  have  that  interest  paid  to  the  widow  in  ease 
there  should  happen  to  be  a  widow  in  existence. 
In  the  same  way  there  might  have  been  children, 
and  they  would  have  taken  an  interest  in  the 
fund.  Again,  if  there  Lad  been  no  widow  or 
children,  u  Mr.  Hoyes  had  recovered  his  senses,  he 
might  have  revoked  the  will  which  he  had  inade, 
and  have  appointed  some  other  nominee.  For 
these  purposes  it  was  considered  advisable  by 
the  curator,  acting  on  behalf  of  the  family,  that 
the  premiums  should  be  paid  and  the  policy 
kept  up,  and  I  cannot  say  tnat,  because  none  of 
the  events  contemplated  as  possible  have  in  &Ct 
taken  place,  those  payments  were  made  without 
consideration.  It  is  quite  true  that,  in  the  events 
which  have  happened,  according  to  the  view 
which  I  take,  the  insurer  gets  nothing  by  the 
payment  of  the  premiums ;  but  it  is  only  like  any 
other  case  in  which  a  man  is  content  to  pay 
money  during  his  lifetime  with  a  view  to  havuig, 
upon  a  given  contingency,  a  power  of  dealing 
with  the  fund.  If  the  contingency  happens  he 
has  the  benefit  of  the  payments ;  if  it  aoee  not 
happen,  the  payments  that  he  has  made  are 
thrown  away.  Under  those  cironmstances  it 
appears  to  me  that  the  plaintiff  is  not  entitled 
to  have  the  money  repaid  at  all.  Certain 
other  questions  were  mooted,  as  to  what  the 
testator's  domicile  was,  and  supposing  it  were 
Scotch,  as  to  the  effect  of  the  Scotch  law  upon 
the  question;  and  further,  whether  the  law  of 
domicile  could  affect  a  testator's  special  power 
of  appointment  over  a  particular  fund  which 
was  not  mobUia  of  the  testator  in  any  w^. 
After  the  conclusion  I  have  arrived  at,  it  is  not 
necessary  to  say  anything  about  those  qnestionl, 
other  than  that,  though  mooted,  they  were  not 
discussed  in  the  argument,  bat  reserved  if 
necessary.  The  action,  in  my  opinion,  fails  alto- 
gether, but,  having  regard  to  all  the  circum- 
stances, I  dismiss  it  without  costs. 

Solicitors  for  the  plaintiff.  Ford,  Banker,  and 
Ford. 

Solicitors  for  the  defendant,  Fo$»  and  Lediam. 


Thursday,  JvHy  21. 

(Before  Nohth,  J.) 

Chalk,  Wsbb,  and  Co.  Lhutsd  v.  TEinrEn.  (a) 


Company— Cotm>anie$  Act  1862  (25  f  26   Vitf. 
e.  89),  M.  38,  7.5— J^olance  order— loHim. 

By  a  halanee  order  made  in  the  winding-up  of  a 
company,  the  defendant,  toho  v)a$  a  tharAolier 
anddirKtor  of  the  company,  was  ordered  topof 
a  mm  of  2522.  due  in  respect  of  edU*  to  w> 
official  liquidator  of  the  eom^ny.  7%!  Uom- 
daior  brought  an  action  against  the  de/enamf 
for  the  sum  due  under  the  bakmee  order,  and  tie 
defendant  clainned  to  set  off  a  sum  due  to  him 
from,  the  company. 

Held,  that  the  action  must  he  dismissed,  a*  no  oettoK 
can  be  brought  upon  a  hdkmee  order. 

This  was  an  action  claiming  the  amount  diw 
under  an  order  dated  28th  March  1885,  made  in  the 
winding-up  of  the  plaintiff  company,  whereliy  it 
was  ordei«d  that  the  defendant  alionld  pay  to 
William  Lott  Grimwade,  the  official  liquidator  of 
the  plaintiff  compauy,  on  or  before  the  10th  April 
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1885,  or  irithiii  four  days  of  Bervice  of  the  order, 
the  Bnm  of  2522.  and  interest  thereon  at  5  per 
cent,  from  26th  July  1884.  The  aam  of  2M. 
mentioned  in  the  baiaace  order  of  28th  March 
1885  was  due  in  respenc  of  calls  made  against 
Tennent,  who  was  a  shareholder  and  director  of  the 
company.  The  defendant  had  established  a  claim 
by  nim  of  285?.  17(.  against  the  company  for 
director's  fees  and  rent  of  premises. 

On  the  18th  March  1886  the  liquidator  served 
the  defendant  with  a  bankraptoy  notice,  which 
was,  how&ver,  set  aside  on  application  by  the 
defendant,  and  this  action  was  tnen  brought. 

The  defendant  pleaded  that  the  debt  could 
be  legally  claimed  from  him  and  enforced  under 
the  balance  order,  and  that  the  action  was  mis- 
oonoeived  and  vezatious. 

In  the  alternative  the  defendant  said  that  he 
yna  entitled  to  set  o&  the  2852. 17*.  due  to  him. 

Herbert  Reed  for  the  plaintiffs. — The  balance 
order  constitutes  a  debt  from  the  defendant  to 
the  company,  and  we  are  entitled  to  sue  for  the 
amount.  This  appears  from  the  Companies 
Act  1862,  sect.  75.  The  defendant  cannot  set  off 
ilia  claim  tor  fees :  (Companies  Act  1862,  s.  38  (7.) 

Emden  for  the  defendants. — ^The  liquidator 
cannot  bring  an  action  upon  the  balance  order. 
He  has  the  power  of  enforcing  the  order  without 
further  action  under  Order  XLII.,  r.  24.  In 
BaUey  v.  Bailey  (13  Q.  B.  Div.  855}  it  was  held 
that  an  action  could  not  be  brought  upon  an 
order  of  the  Court  of  Probate  and  Divorce  to  pay 
alimony.  The  action  is  only  brought  with  the 
object  of  commencing  bankruptcy  ^irooeedings. 

Heriiert  Reed  in  reply. — In  Bailey  v.  Bailey 
iflhi  tnp.)  there  was  no  debt  except  under  the 
order.  Here  there  is  252Z.  for  calls,  which  con- 
stitutes a  debt  ascertained  by  the  balance  order. 
There  is  no  right  of  set-off : 

Be  Orinea-i  cate,  14  L.  T.  Bep.  N.  S.  843 ;  L.  Bep. 
lCh.Se8. 
If  necessary  I  ask  for  leave  to  amend  the  daim,  so 
as  to  ask  for  judgment  on  the  debt  and  not  on  the 
balance  order. 

NoKTH,  J. — This  is  an  action  by  the  liquidator 
of  a  company  against  a  contributory.  He  has 
got  a  balance  order  and  has  endeavoured  to 
enforce  it  by  means  of  a  bankruptcy  notice,  but 
baa  failed.  He  now  brings  this  action  and  asks 
fior  judgment,  with  the  avowed  object  of  com- 
xaenciiig  bankruptcy  proceedings.  It  is  clear  to 
ine^  from  the  cases  of  Bailey  v.  Bailey  (ubi  (tip.) 
and  OarpetUer  v.  Thornton  (3  B.  &  Aid.  52),  that 
he  cannot  bring  such  an  action  on  the  balance 
order.  If  I  thought  he  was  really  right  in  his 
daim  I  might  have  allowed  an  amendment,  but 
I  do  not  think  so,  and  under  the  circumstances  I 
dismiss  the  action  with  costs. 

Solicitors  for  the  plaintiff,  BeaU  and  Co. 

Solicitors  for  the  defendant,  StaeeUoMd  and 
GreenhiU.  

Trntdttig,  Oct  25.° 
(Before  Nokth,  J.) 

BXST   V.   AFFI.E6ATE.    (a) 

PraeHee — Foredoeure — Order  LV.,  r.  6a. — DeUoety 

ofpotseseion  of  mortgaged  property. 
A  mortgagee  viko  Tuu  obtained  a  Joredoswre  judg- 
ment nin,  by  originating  tummona  under  Order 

(■)  BepoTMdby  A.  J.  BraMte,  Iiq„  BsntoMr^M^w. 


LV.,  r.  ha,  way,  upon  default  inpayment  by  the 

mortgagee,  obtain  a  judgmentfor foreclosure  cibeo- 

lute,  and  for  delivery  of  possession  of  the  mortgaged 

property  in  the  possession  of  the  mortgagor,  even 

although  the  summons  did  not  expressly  ask  for 

delivery  of  possession. 

Laoon  v.  Tyrrell  (56  L.  T.  Bep.  N.  8. 4S3)  followed. 

This  was  a  motion  for  foreclosure  absolute  of 

Nos.  10,  12,  and  24,  Lambert-road,  Brixton,  in 

default  of  payment  by  the  mortgagers  of  the  sum. 

due  under  a  mortgage  thereof,  aud  for  delivery 

of  possession  of  the  mortgaged  premises  in  the 

oocnpation  of  the  defendants  to  the  plaintiffs. 

The  foreclosure  proceedings  were  commenced 
by  originating  summons  under  Order  LY.,  r.  5a, 
on  the  23rd  Dec.  1886.  Judgment  nut  for  foreclo- 
sure was  given  on  the  13tb  Jan.  1887,  in  default  of 
payment  of  the  sum  admitted  due  for  principal 
and  interest,  being  20732.  9s.,  on  13th  July  1887, 
and  by  the  same  order  a  receiver  was  appointed 
of  the  rents  and  profits  of  the  mortgaged 
premises.  Certain  ronts  were  received  by  the 
receiver,  and  in  consequence  thereof,  by  an 
order  dated  4th  Aug.  1887,  the  time  for  redemp- 
tion was  enlarged  to  Ist  Sept.  1887,  and  it  wag 
ordered  that  the  money  received  by  the  receiver 
should  be  paid  to  the  plaintiff,  and  that  the 
receiver  snonld  be  discharged,  and  that  the 
money  so  paid  should  be  deducted  from  the  sum 
due  from  the  defendants.  The  defendants  made 
default  in  payment  of  the  sum  due  from  them 
under  this  order,  and  a  motion  for  foreclosure 
absolute  and  delivery  of  possession  was  now 
made.  The  defend^iuts,  James  Applegate  and 
Louisa  his  wife,  were  in  posBession  of  Kos.  12  and 
24,  Lambert-road. 

Jason  S'mitfc,  for  the  plaintiff,  asked  for  an  order 
in  the  terms  of  the  motion. 
The  defendants  did  not  appear. 
NoBTH,  J.  asked  whether  the  summons  asked 
for  delivery  of  possession. 

Jason  Smith. — I  have  not  a  copy  of  the  summons 
with  me,  but  delivery  of  possession  can  be 
ordered,  even  if  it  is  not  included  in  the  sum- 
mens  : 

Baiter  v.  Edgar,  Si  Ia.  T.  Bep.  N.  S.  374 1 
Laeon  v.  TyrreU,  5«  L.  T.  Bep.  N.  B.  483. 

The  court  has  power  to  order  delivery  of 
possession  on  an  originating  summons,  and  will 
not  pnt  a  mortgagee  to  the  expense  of  a  fore- 
closure action. 

NoBTH,  J. — I  will  follow  the  cases  cited  to  me, 
although  I  do  not  altogether  nnderstand  them. 
The  registrar  will  see  that  the  orders  in  those 
cases  made  bear  out  the  reports. 

Solicitors  for  plaintiff,  Morten,  Gutter,  and  Oo. 


PROBATE,  DIVOECE,  AND  ADMIRALTY 

DIVISION. 

PBOBATE  BUSINESS. 

Tuesday,  Feb.  22. 

(Before  the  P&bsident.) 

Srioes  V.  Affelbb.  (a) 

WiOr—Goiieil — Other    testamentary    doeumenU— 

Ineorporation. 
Testatrix,  tht  day  before  undergoing  an  operation, 
which  ended  faUmy,  vrrote  two  letters ;  the  first, 

CrtBigMUd  trH.DnMjr-g««m»flnr,aat,BsnlifPtJ*w. 
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V)hieh  wot  addrested  to  a  per$07Kil  friend,  gave 
direetuiru  as  to  eertain  articles  of  plate  to  whieh 
the  testatrix  had  affixed  the  noMnes  of  various 
donees,  and  the  second  to  her  executor.    In  this 
latter,  which  was  duly  attested  as  a  codicil,  she 
mentioned  haioing  tariiten  the  first  letter. 
Held,  that  the  second  letter,  whidi  constituted  a 
valid  eodicU,  vncorporaied  the  first  letter,  and 
that  the  first    letter   tneorporotod    (he  papers 
therein  referred  to. 
The  executors  appointed  under  the  will  bearing 
date  the  16th  Feb.  1886,  of  the  late  Conntesa  of 
Harborongh,    applied   to    the    court,    with    the 
aasent  of  all  parties  interested,  for  directions  as 
to  what  testamentary  documents  should  be  in- 
cluded in  the  probate. 

It  appeared  that  the  deceased  lady  came  to 
London  for  the  purpose  of  undergoing  an  operation 
of  a  very  serious  nature. 

On  the  23rd  June  1886,  the  day  before  that 
appointed  for  the  operation,  she  wrote  two  letters ; 
the  first,  written  in  the  morning,  was  addressed 
to  a  Mr.  Gorst,  a  confidential  friend,  and  gave 
him  instructions  as  to  certain  articles  of  plate 
which  were  contained  in  a  large  chest,  and  to 
which  she  had  appended  pieces  of  paper  with 
the  name  of  the  donee  on  each.  Later  in  the 
day  she  wrote  the  second  letter,  which  was 
addressed  to  the  executor  appointed  under  her 
will,  telling  him  that  she  had  written  to  Mr.  Gtorst. 
The  letter  to  her  executor  she  caused  to  be  duly 
attested  as  a  codicil,  in  case,  as  she  herself 
expressed  it,  the  operation  should  not  prove 
snccessful.  She  survived  it  only  a  week,  and  died 
on  the  1st  July  1886. 

Inderwick,  Q.C.  {Middleton  with  him)  for  the 
plaintiffs. 
Searle  for  the  defendMits. . 

The  Presidiht. — There  is  always  danger  of 
drawing  into  a  precedent  decisions  upon  cases 
such  as  the  one  now  before  me,  where  the  point 
is,  whether  a  document  or  documents  is  or  are 
sufficiently  identified.  On  the  present  occasion, 
I  am  influenced  by  the  fact  that  evei^body 
consents  to  any  order  that  I  may  make.  I  have 
no  doubt  whatever  that,  as  a  matter  of  fact,  the 
letter  produced,  addressed  to  Mr.  Gorst,  is  the 
letter  referred  to  in  the  later  one,  which,  without 
cU>ubt,  is  a  good  testamentary  paper.  The  same 
remarks  as  apply  to  the  letter  to  Mr.  Gorst  are 
applicable  to  the  papers  in  the  box,  and,  by 
consent  of  all  parties,  I  shall  leave  it  for  the 
registrar  to  determine  which  of  these  are  suffi- 
ciently identified. 

Solicitors  for  plaintiffs,  Ouseotte  and  Go. 

Solicitors  for  defendants,  Yttrde  and  Loader. 


Friday,  March  18. 

(Before  Butt,  J.) 

Jepfxkt  v.  Thx  Cakcxb  Hospital,  (a) 

Will — Legacy — Alteration — Illegibility  of  original 

word—"  Beasonable  certainty  " — Probate. 
A  testairix  duly  executed  a  holograph  unU,  which, 
after  her  decease,  was  found  with  the  word  "  one" 
written  in  the  place  of  another  word.  There  wow 
no  evidence  to  show  when  the  alteration  was 
made.    The  original  word  was  quite  illegible. 

(a)  Bsportad  by  H.  Scsun-aBAZUBOOS,  Zmi.,  Bani«tar-*t-Lair. 


HeM,  t?iat  it  was  the  duty  of  the  court  to  decide 
what  ^  obliterated  word  was,  if,  from  the 
evidence,  it  was  able  to  do  so  vrith  "  rSasonahla 
certainty"  and  in  that  event  to  admit  the  totZI  to 
probate  with  the  word  so  decided  upon  in  place 
of  the  word  suhstitiUed  for  it  by  the  testatrix. 

Tee  testatrix,  Mrs.  Amelia  Abbott,  died  on  the 
9th  March  1886,  leaving  a  holog^ph  will  bearing 
date  the  28th  Dec.  1885. 

The  facta  of  the  case  are  fully  dealt  with  in  the 
judgment. 

Bayford,  Q.C.  (0.  A.  Middleton  with  him)  for 
the  def  en<^nt8. — ^Tbe  oonrt  must  be  in  a  position 
to  say  positively  what  the  original  word  was 
before  it  orders  any  word  to  be  substituted  for 
the  "one."  [Burr,  J. — I  entirelv  dissent  from 
the  notion  that,  in  order  to  decide  it,  I  must  be 
able  to  say  that  I  can  actually  read  the  word 
"  five."]  The  coart  mast  make  out,  at  any  rate, 
with  reasonable  certainty,  by  inspection  of  the 
document  and  by  the  evidence,  what  the  word 
was. 

Searle,  for  the  plaintiff,  accepted  this  latter 
proposition,  and  submitted  it  was  established  that 
the  word  was  "  five." 

Butt,  J. — In  this  case  the  will  has  clearly  at 
some  time  or  other  been  altered,  the  word  "  one" 
having  been  written  in  in  the  place  where  a  word 
other  than  "  one  "  orig^inally  stood.  At  what 
time  that  alteration  was  made  and  that  word 
written  in  there  is  no  evidence  to  show ;  neither 
is  there  any  evidence  to  show  whether  the  altera- 
tion had  been  made  at  the  time  the  will  was 
executed,  because  the  only  persons  who,  so  far  as 
we  know,  saw  the  will  at  a  time  prior  to  or  at  the 
time  of  execution  are  the  attesting  witnesses,  who 
have  been  called,  and  they  say  that  the  testatrix 
covered  the  will  over  so  that  they  could  not  read 
it,  and  they  say  they  could  not  see  it,  nor  had 
they  at  anv  time  an;^  opportunity  of  seeing  it. 
Now  that  Doing  so,  \t  is  agreed  that  the  legal 
presumption  is  that  the  alteration  was  made 
after  the  will  was  executed,  and  upon  that  pre- 
sumption I  must  proceed.  That  being  so,  it 
becomes  my  duty,  if  the  evidence  enables  me  to 
do  it,  to  determine  what  the  word  was  which  was 
there  before  the  alteration  was  made,  and  if  I 
can  arrive  on  reasonable  evidence  at  a  conclusion 
upon  that  point  I  must  admit  the  will  to  proof 
with  that  word  in  it.  How,  the  alteration  in 
question  has  considerably  affected  the  interests 
of  several  legatees  here,  because  as  the  bequest 
stands  at  present  it  is  a  bequest  of  lOOi.  eacii  to 
these  people ;  insert  any  other  word  that  could 
have  been  there  and  their  legacies  wiU  be  at 
least  doubled,  or  trebled,  quadrupled,  and  so  on. 
Therefore  it  is  a  matter  of  importance.  Now, 
then,  is  there  evidence  on  which  I  ought  to  come 
to  a  conclusion — a  definite  conclusion — with 
regard  to  the  word  which  may  originally  havo 
stood  there  P  [His  Lordship  decided  tlutt  the 
word  was  "  five,"  and  aiAd  :J  I  must  now  admit 
this  will  to  probate  with  the  word  "  five." 
I  am  glad  to  oe  able  to  come  to  that  determi- 
nation, because  although  it  is  within  the  range  of 
possibility  that  injustice  may  be  done  to  the 
residuary  legatee  by  adopting  the  conclnsinn 
to  which  I  have  come,  I  feel  perfectly  certain  that 
if  I  had  come  to  any  other  conclusion  an  injustice 
would  have  been  done  to  these  Jegatees—certain 
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injostice  to  them  and  possible  mjnatioe  to  others. 
I  order  costs  of  all  parties  ont  of  the  estate. 

Solicitors  for  plaintiff,  W.  F.  Neave. 

Solicitors  for  defendants,  Farrer  and  Co. 


Thunday,  May  5, 

(Before  Butt,  J.) 

GoBNALL  V.  Mason,  (a) 

Probate  —  Revoeation — Attetting  toitneii  —  Dii- 
appearance  of— Evidence  at  to  execution — Affi- 
davit of  attetting  wltnetift  made  forpwnaoiet 
of  probate — Admiteibility  —  B.  a.  C.,  Order 
XXXVIL,  r.  1. 

In  a  tuitfor  revoecUion  of  the  probate  o/  a  vnll  on 
Oie  groundt  of  the  tettcUor't  inetpacity  and  undue 
tKeeuOon,  one  of  th«  attetting  witnettet  wot 
called,  who  eotda  not  reeoUeet  very  clearly  what 
took  place,  but  taid  that  the  tetiator  did  not  put 
hit  mark  to  the  will  or  acknowledge  it  in  any  way 
in  hit  pretence.  Evidence  too*  adduced  to  ihow 
that  the  other  attetting  wiinett  had  not  been 
heard  of  linee  the  year  following  the  grant  of 
probate  of  the  will,  and  thcU  notwithitauding 
every  effort  to  trace  him  he  had  not  Iteen  found. 

The  Court  allowed  the  affidavit  made  by  him  about 
eight  yeart  before,  for  the  purpote  of  obtaining 
probate  of  the  wiU  in  the  ditmct  regittry  to  M 
6e  read  at  evidence  in  tuppovt  of  the  wUl. 

Thk  plaintiff,  John  Henry  Gomall,  claimed  revo- 
cation of  the  probate  of  the  last  will  and 
testampnt  of  his  father  James  Gomall,  late  of 
Fleettrood,  in  the  county  of  Lancaster,  who  died 
on  the  23rd  Aug.  1878. 

T  je  will  bore  date  the  22nd  Ang.  1878,  and  the 
testator  executed  it  by  making  his  mark. 

Joshua  Mason,  the  present  defendant,  and  Mary 
Gornall,  the  widow,  were  appointed  executor  and 
executrix,  and  probate  was  granted  to  them  ont 
of  the  district  registry  at  Lancaster  on  the  4th 
Dec.  1878. 

Mary  Gomall  died  on  the  18th  Jane  1886, 
intestate.  She  took  a  life  interest  in  the  whole 
estate  under  the  will,  and  at  her  death  the  pro- 
perty was  to  be  divided  amongst  the  testator's 
danghtern  in  equal  shares. 

The  writ  in  the  present  sait  was  issued  on  the 
23rd  Sept.  1886. 

The  testator  was  a  master  mariner,  and  one  of 
the  attesting  witnesses,  Charles  Hanson,  was  the 
mate,  and  the  other,  John  Dickinson,  a  seaman, 
on  board  his  ship.  Dickinson  was  called  as  a 
witness,  and  said  he  was  asked  to  go  into  the 
cabin  by  Mrs.  Gornall,  and  that  he  and  the  mate 
put  their  names  to  the  will,  but  that  be  did  not 
see  the  testator  put  his  mark  to  the  will,  nor  did 
he  speak  to  witness.  Evidence  was  given  by 
William  Pyle,  a  brother-in-law  of  Hanson,  to 
the  effect  that  the  latter  had  not  been  heard  of 
for  about  eight  years,  although  he  had  been 
advertised  for  and  every  effort  had  been  made  to 
trace  him.  The  surviving  executor  and  other  wit- 
nesses also  gave  evidence  in  support  of  the  will. 

Searle,  for  the  defendant,  then  tendered  as 
evidence  of  execution  and  capacity  the  aflSdavit 
made  by  Hanson  at  the  time  of  proving  the  wiU 
in  the  district  registry.  It  is  receivable  under 
Order  XXXVIL,   r.  1,   the  material  words    of 

(«)  RninrtMl  I17  B.  Dl'RT.XT-ai>xZEBROOK,  £«g.,  I)«rriiilcr-»t-].aw. 
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which  are  as  follows  : — "  The  court  or  a  judg» 
may  at  any  time  for  sufficient  reason  order  that 
any  particular  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read 
at  the  hearing  or  trial  on  such  conditions  as  th» 
court  or  judge  may  think  reasonable :  provided 
that  where  it  appears  to  the  court  or  judge  that 
the  other  party  bond  fide  desires  the  productioo. 
of  a  witness  for  cross-examination,  and  that 
such  witness  can  be  produced,  an  order  shall  not 
be  made  authnrising  the  evidence  of  such  witness 
to  be  given  by  affidavit."  There  is,  no  doubt,  a 
bond  fide  desire  to  cross-examine  the  witness,  but 
it  has  been  proved  that  he  cannot  be  found, 
notwithstanding  every  effort  to  trace  him.  Tha 
proviso  shows  that  such  a  case  as  this  was  con- 
templated when  the  rule  was  framed. 

Bayford,  Q.C.  (O.  A.  Middieton  with  him)  for 
the  plaintiff. — ^The  affidavit  is  not  evidence.  It 
was  not  made  in  this  suit.  The  rule  only  applies 
to  an  affidavit  made  in  the  course  of  the  suit. 
The  fact  that  the  witness  cannot  be  fonnd  is  not 
sufficient.  If  he  were  dead  it  would  not  be 
admissible.  No  order  has  been  applied  for  to  try 
this  case  by  affidavit,  and  it  mnst,  therefore,  1>» 
tried  in  the  usnal  way.  [Butt,  J. — Before  I 
decide  this,  I  will  inquire  whether  any  practice 
has  been  made  under  this  rule  in  the  Queen'a 
Bench  Division.] 

Butt,  J.-— I  have  given  some  consideration  to 
this  matter,  and  I  am  prepared  to  make  a  ruling- 
upon  it  if  necessary.  It  is  a  new  point  and  I  hav» 
some  doubt  about  it,  but  on  the  whole  I  have 
such  a  strong  feeling  that  under  the  special 
circumstance",  looking  at  the  delay  of  eight 
years,  it  would  be  a  great  injustice  to  exclude  the 
affidavit.  It  is  only  under  the  special  circum- 
stances of  the  case  that  I  allow  it  to  be  reai, 
and  although  I  admit  it  I  do  so  with  doubt  and 
hesitation. 

The  affidavit  was  then  read.  It  was  as 
follows : 

I,  CharleB  Hanaom,  of  88,  Dal  ton-road.  Barrow,  Ut 
in  the  county  of  Lanoaater,  and  late  of  the  Jamet  and 
Jfary,  of  Fleetwood,  make  oath  and  say  :  that  I  am  on» 
of  the  STibioribing  witneiieu  to  the  lut  will  and  teata- 
m«nt  of  James  Qomall,  late  of  Fleetwood,  in  the  oonnty 
aforesaid,  master  mariner,  deceased,  the  said  will  beinf; 
hereunto  annexed,  bearing  date  the  22nd  day  of  Anr. 
1878,  and  that  the  said  testator  ezeonted  the  said  will 
on  the  day  of  the  date  thereof  by  making  hia  mark  at 
the  foot  or  end  thereof  as  the  same  now  appears  thereon 
in  the  presence  of  me  and  of  John  Dickinson  the  other 
snbscnbed  witness  thereto,  both  of  ns  being  present  at 
the  same  time,  and  we  therenpon  snbsoribed  the  said 
will  in  the  presence  of  the  said  testator,  and  that  the 
said  will  wns  firvt  read  over  to  the  said  deceased  and 
that  he  appeared  to  understand  the  same. 

The  case  was  then  proceeded  with,  and 

Searle  addressed  the  court  on  the  whole  case. 
On  the  presumption  of  law  in  favour  of  a  wiU 
which,  on  the  tace  of  it,  appeared  to  be  duly 
executed,  he  cited 

Wright  V.  Sandertoti,   50  L.  T.   Sep.  N.  S.  709; 
L.  B.  9  P.  Div.  140. 

The  CousT,  upon  the  medical  and  other  evi- 
pence  called  for  the  plaintiffs,  pronounced  against 
the  will,  and  revoked  the  probate. 

Ooitt  of  all  partiet  otU  of  the  ettate. 

Solicitors  for  the  plaintiff,  Shaw  and  Tremellen. 

Solicitors  for  the  defendant,  Tdhourdint  and 
Hargreavei,  agents  for  Johnton  and  TiUy,  Lan- 
caster. , 
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JtOy  6,  7.  8,  9,  an<i  27. 

(Present :  The  Bight  Hona.  Lords  HoBHotrsx  and 
Macnaohieh,  Sir  B.  Peacock,  and  Sir  B. 
GoncH.) 

COKFOBATION  OF  PaBKDAXB  «.  WeST  AND  OTHEBS.  (a) 
ON  APPEAL  PBOK  THE  SUFBEME  COUBI  OP  CANADA. 

Law  of  Canada — Railwcvy  eompany — Competua- 
.  tion  for  land  injurioualy  affected — Gonaotidated 
Bailway  Act  1879— Dominion  Statuio  (46  Viet. 
,  .e.  24),  »eet.  4. 

Thore  i*  a  d^erenee  between  iheprovitione  of  the 

■  Snglith  Land*  Glauee*  Ooniondation  Aet  1845 
and  those  of  the  Canadian  Goneolidated  Bail- 
V)ay   Act  1879,    (A«    taking  of  land   and    the 

.  intitferenee  loith  rights  over  land  hwng  in  Oie 
latter  Aet  placed  on  precisely  t^s  same  footing 
The  Dominton  Statute  (46  Vict.  e.  24),  eeet.  4, 
enacts,  toith  r^erenee  to  the  alteration  of  a  level 
crossing  under  -an  order  of  the  Bailway  Com- 
mittee of  the  Canadian  Privy  Council,  that  "  ail 
the  provision*  of  law  appheahle  to  the  taking 

,  of  land  by  railway  companies,  and  it*  valuation 

■  and  conveyance  to  them  and  eompenao^ton  there- 
for, shall  apply." 

Held  (aMrmxng  the  judgment  of  the  court  below), 

that  these  provisions  induded  those  contained  in 

the  Consolidated  Railway  Aet  1S79  for  eompenia- 

Hon  in  remeet  of  land  injuriously  tweeted  uiotigh 

.  not  aetttally  taken,    and  that  the  pcu/ment    of 

■  compensation,  or  the  giving  of  seeu/rity  a* 
prescribed  by  the  Aet,  is  a  condition  precederU  to 

.  taking  possession  of  the  land  or  interference  with 
.  rights  over  it. 

DOS  V.  Stanstead  Bailway  Company  (X.  Rep.  4 
:  P.  C.  98)  distinguished. 

SI  were  consolidated  appeals  from  two 
gments  of  the  Supreme  Coart  of  Canada, 
ohie,  C.J.,  Foumier,  Henry,  and  G-wynne,  JJ., 
^  <Mc>uei-eau,  J.  dissenting),  which  had  reversed  a 
jodgment  of  the  Court  of  Appeal  of  Ontario 
(Barton,  Patterson,  and  Osier,  33.,  Hagarty,  C.J. 
dissenting),  which  had  reversed  an  order  of  the 
Divisional  Court  (Boyd,  C.  and  Prondfoot,  J.) 
upholding  the  jodgment  of  Wilson,  C.J.  at  the 
trial  in  favour  of  the  respondents,  the  plaintiffs 
below,  reported  in  7  0.  B.  270. 

The  fiicts  of  the  case,  which  were  not  in  dispute, 
appear  fully  from  the  judgment  of  their  Lord- 
smps. 

The  Attorney-General  (Sir  B.  Webster,  Q.G.)  and 
Jeune  appeared  for  the  appellants. 

Sir  H.  Davey,  Q.C.,  Blake,  O.C.  (of  the  Canadian 
Bar),  and  Gore  for  the  respondents. 

.At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

July  27. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaqhten. — ^The  facts  of  these  con- 
solidated appeals  are  few  and  not  in  dispute. 
Farkdale  is  the  western  suburb  of  Toronto  and  a 
separate  municipality.  The  boundary  between 
the  two  municipalities  is  Dnfferin-street,  which 
runs  north  and  south,  and  intersects  at  right 
angles  a  public  highway  called  Queen-street, 
BiztT-six    leet    wide,    and    one    of   the    leading 

(a)  BeporMd  by  C.  E.  Maldkn,  Eaq.,  Barrlater-at-Lkw.  I 


thoroughfares  connecting  Toronto  with  Paikdale. 
The  respondents  are  the  owners  and  occupiers  of 
property  fronting  Queen-street,  near  the  point  of 
intersection,  the  property  in  the  one  case  being 
in  Toronto,  in  the  other  in  Farkdale.    At  the  date 
of  the  commencement  of  the  operations  which  led 
to  this  litigation  Queen-street  was  crossed  on  the 
level  at  the  point  of  its  intersection  with  Dufferin- 
street  by  the  main  lines  of  four  railway  companies. 
On    the   1st    Feb.   1883,  on  the  representation 
of    Toronto    and     Farkdale     that     this     level 
crossing  was  dangerous  to  public  safety,  an  Act 
was  passed  by  the  Legislature  of  Ontario  em- 
powering the  two  municipalities,  by  agreement 
with  the  four  railway  companies,  to  alter  the 
level  crossing  in  Queen-street  by  carrying  the 
roadway  under  the  railways,  and  provision  was 
made  for  compensating,  at  the  expense  of  the 
municipalities,    the    owners    and    occupiers    of 
property  which  might  be  taken  for  the  purposes 
of  tne  proposed  alteration,  or  injuriously  affected 
by  the  execution  of  the  necessary  worlcs.     With 
regard  to  this  statute,  it  is  sufficient  to  say  tiat 
in  the  opinion   of   their  Lordships  it  did    not 
empower  either  municipality,  without  the  consent 
of  the  other,  to  effect  the  proposed  alterations  in 
Queen-street.      In  the  result,   the  two  munici- 
palities were  unable  to  come  to  an  agreement, 
and  therefore  it  became  impossible  to  effect  the 
proposed  alteration    under    the   powers  of   the 
Ontario  Act.     In  this  state  of  things,  Farkdale 
uiplied  to  the  Bailway  Committee  of  the  Privy 
Council.     The  powers  of  the  Bailway  Committee 
in  respect  of  level  crossings  are  defined  by  sect.  4 
of  the  Dominion  statute,  46  Vict.  c.  24,  passed 
on    the    25th    May    1883,    which    repealed    the 
48th   section  of  the  Consolidated  Bailway  Act 
1879,  substituting  for  it  the  following  provision : 
"  In  any  case  where  any  portion  of  a  railway  is 
constructed  or    authorisea    or   proposed    to  be 
constructed  upon,  along,  or  across  any  turnpike 
road,  street,  or  other  public  highway  on  the  level, 
the  railway  company  before  constructing  or  using 
the  same,  or  in   the  case    of  railways   already 
constructed  within   such    time   as  the   Bailway 
Committee  of  the  Privy  Council  of  Canada  shall 
direct,  shall  submit  a  plan  and  profile  of  such 
portion  of  railway  for  the  approval  of  the  BaQway 
Committee,  and  the  Bailway  Committee,  if  it 
appears  to  them  necessary  for  the  public  safety, 
may  from  time  to  time,  with  the  sanction  of  the 
Governor  in  Council,  authorise  and  require  the 
company  to  whom  such  railway  belongs,  within 
such  time  as  the  said  committee  directs,  to  cany 
such  road,  street,  or  highway  either  over  or  under 
the  said  railway  by  means  of  a  bridge  or  arch, 
instead  of  crossing  the  same  on  the  level,  or  to 
execute  such  other  works  as,  under  the  circum- 
stances of  the  case,  appear  to  the  said  committee 
the  beat  adapted  for  removing  or  diminishing  the 
danger  arising  from  the  position  of  the  railway, 
or  to  protect  such  road,  street,  or  highway  by  a 
watchman,  or  by  a  watchman  and  gates,  or  other 
protection,  and  all  the  provisions  of  law  at  any 
such  time  applicable  to  the  taking  of  land  by 
railway  companies,  and  its  valuation  and  con- 
veyance to  them  and  compensation  therefor,  shall 
apply  t-o  the  case  of  any  land  required  for  the 
proper  carrying  out  of  the  reauirements  of  the 
Railway  Committee.      For  each  and  every  day 
after  the  expiration  of  the  date  for  the  com^Metion 
of  the  works  fixed  by  the  Bailway  Ciommitte 
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during  whicli  the  works  remain  uncompleted 
the  company  sball  forfeit  and  pay  to  Her 
Majesty  a  penalty  of  fifty  dollars,  to  be  recovered 
by  information,  with  coats  of  suit  in  the  Ex- 
cneqnfir  Court  of  Canada,  by  the  Attomey-Greneral 
on  behalf  of  Her  Majesty.  Pending  the  appli- 
cation to  the  Railway  Committee  a  memorandum 
of  agreement  was  made  between  Parkdale  and  the 
four  railway  companies,  to  the  effect  that  Queen- 
street  should  be  carried  under  the  lino  of  the 
railway;  that,  in  the  subway,  the  roadway  of 
Queen-street  should  be  narrowed  to  forty  feet ; 
that  Parkdale  should  take  the  control  of  the 
proposed  work«,  with  power  to  let  contracts ;  that 
the  work  should  be  carried  out  under  the  direction 
of  tho  en^neer  appointed  by  the  four  railways ; 
and  that  Parkdale  should  bear  one  fifth  of  the 
cost  of  the  proposed  works,  the  remaining  cost 
being  borne  by  the  four  railway  companies.  It 
was  argued  that  this  agreement  was  uUra  vires 
the  municipality  of  Parkdale.  But  it  has  fre- 
quently been  pointed  out  that  the  doctrine  of 
vltra  vires  must  be  applied  reasonably  and  not 
unreasonably,  and  it  does  not  appear  to  their 
Lordships  that,  under  the  circumstances,  there 
was  anything  ultra  vires  in  the  agreement 
in  question.  On  the  21st  Sept.  1883  the 
Bailway  Committee  of  the  Privy  Cfouncil  made  a 
report  m  the  matter,  which  was  afterwards  duly 
approved  by  the  Governor  in  Council.  The  report 
stated  that  the  committee  deemed  it  necessary 
for  public  safety  that  the  four  railway  companies 
be  authorised  and  required  to  carry  Queen-street 
under  their  railways  by  means  of  a  bridge  or 
Rubway,  with  the  necessary  approaches  thereto. 
Other  proyistous  of  the  report  were  in  accordance 
with  tne  memorandum  of  agreement  between  the 
railway  companies  and  Parkdale,  which  was 
referred  to  in  the  report,  and  it  was  provided 
that  the  works  were  to  be  completed  on  or  before 
the  Ist  March  1884,  and  the  whole  were  to  be 
in  accordance  with  plans  to  be  approved  by  the 
Bailway  Committee.  Tho  municipality  of  Park- 
dale  and  the  four  railway  companies  then  entered 
into  a  formal  agreement  embodying  the  memo- 
randum referred  to  in  the  report  of  the  Railway 
Committee.  The  agreement  was  ratified  and 
confirmed  by  the  ratepayers  of  Parkdale.  Park- 
dale  let  the  contract  for  works  to  one  Grodson, 
who  immediately  commenced  operations.  The 
efEect  of  lowering  the  roadway  in  front  of  the 
property  belonging  to  the  respondents  was  to 
deprive  them  of  the  access  to  Queen-street  which 
they  had  previously  enjoyed,  and  to  injure  their 
property  very  seriously.  No  notice  was  given  to 
them  tlwt  the  works  were  being  carried  out  under 
the  order  of  the  Railway  Committee,  and  no 
compensation  was  offered  to  them  by  the  railway 
companies  or  by  the  municipality  of  Parkdale. 
Being  apparently  under  the  belief,  as  they  well 
might  be,  that  the  works  were  being  carried  out 
by  the  municipalities  of  Toronto  and  Parkdale 
tinder  the  Ontario  Act,  and  finding  that  no  steps 
had  been  taken  for  providing  compensation  as 
required  by  that  Act,  the  respondents  brought 
their  actions  against  the  two  municipalities, 
asking  for  an  injunction  to  restrain  them  from 
interfering  with  their  rights,  and  also  asking  for 
a  mandatory  injunction  and  for  dam^ea.  The 
two  municipalities  simply  traversed  the  allegations 
of  fact  in  the  respondents'  statement  of  claim. 
When  the  actions  came  on  for  trial  the  appeHrats 


set  up  by  way  of  defence  that  they  were  acting 
under  the  powers  of  the  railway  companies,  who 
were  set  in  motion  by  the  order  of  the  Railway 
Committee,  and  the  pleadings  were  then  amended 
for  the  purpose  of  bringing  this  defence  before 
the  court.  The  railway  companies,  however,  were 
not  made  parties  to  the  action.  Their  Lordships 
regret  this  omission,  for  which,  in  their  Lordships' 
opinion,  both  parties  are  equally  to  blame.  It 
has  probably  led  to  unnecessary  expense,  and  to 
an  undue  prolongation  of  the  litigation,  which 
certainly  might  have  been  disposed  of  more 
satisfactorily  in  the  presence  of  the  railway 
companies.  However,  the  absence  of  the  railway 
companies  does  not  relieve  the  appellants,  who 
allege  that  they  acted  as  agents,  from  thft 
obligation  of  showing  that  their  principals  were 
duly  authorised  to  do  the  acts  complained  otr 
Before  the  colonial  courts  various  points  appear 
to  have  been  raised  and  argued  which  led  to 
much  diversity  of  opinion.  But  before  their 
Lordships,  after  some  discussion,  tbe  argument 
was  mainly  confined  to  the  question  whether  the 
railway  companies  were  duly  authorised  to 
proceed  with  the  works,  a  question  which,  un- 
lortunatnly,  does  not  appear  to  have  been  dealt 
with  in  any  of  the  able  and  elaborate  judgments 
pronounced  in  the  courts  below.  This  question 
in  their  Lordships'  opinion  turns  upon  the  tme 
construction  of  the  4th  section  of  the  Dominion 
Act  of  1883.  In  the  opinion  of  their  Lordships, 
an  order  of  the  Bailway  Committee  under  this 
section  does  not  of  itself,  and  apart  from  the 
provisions  of  law  thereby  made  applicable  to  tho 
case  of  land  required  for  the  proper  carrying  onii 
oi  the  requirements  of  the  Railway  Committee, 
authorise  or  empower  the  railway  company  on 
whom  the  order  is  made  to  take  any  person's  land 
or  to  interfere  with  any  person's  rights.  The 
questions  therefore  to  be  considered  are :  1. 
What  were  the  provisions  of  law  applicable  to 
the  case  P  2.  Did  tho  four  railway  companies 
duly  comply  with  those  provisions  P  The 
provisions  01  law  at  the  date  of  the  order  of 
the  Railway  Committee  "applicable  to  the  taking 
of  land  by  railway  companies  and  its  valuation 
and  conveyance  to  them  and  compensation  there- 
for "  are  to  be  found  in  the  Consolidated  Railway 
Act  1879.  In  the  opinion  of  their  Lordships 
these  provisions  include  the  provisions  contained 
in  that  Act  for  compensation  in  respect  of  land 
injuriously  afFected  though  not  actually  taken. 
Those  provisions  are  so  intermixed  with  the 
provisions  applicable  to  the  taking  of  land 
strictly  so  called,  that  their  Lordships  think  they 
may  be  properly  included  under  the  head  of 
"  Provisions  of  Law  applicable  to  the  taking  of 
Land."  Indeed,  it  would  be  against  the  interest  of 
railway  companies  to  adopt  the  narrow  con- 
struction which  was  contended  for  at  the  bar, 
inasmuch  as  if  their  Lordships'  view  as  to  tho 
construction  of  sect.  4  of  the  Act  of  1883  be 
correct,  and  the  order  of  the  Railway  Committee 
of  itself  gives  no  power  to  interfere  with  private 
rights,  it  would  be  necessary  for  railway  com* 
panics,  if  they  could  not  agree  with  respect  to 
compensation  for  lands  injuriously  affected,  to 
purchase  those  lands  outright.  The  provisions 
of  the  Cansolidated  Railway  Act  1879,  which  are 
brought  into  operation  by  the  order  of  the 
Bailway  Committee,  include,  in  their  Lordshipii' 
opinion,  all  the  'provisions  in^at  Act  coQtaiirad 
ligitizedby  VjOOQIC 
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under  the  headings  of  "  Plans  and  Surveys  "  and 
.""Lands  and  their  Yal nation  "  which  are  applicable 
to  the  case.    The  provision  as  to  the  deposit  of 
■»    map   or  plan  and  book  of    reference    is,    in 
their  Lordships'  opinion,  undoubtedly  applicable. 
Without  such  plan  and  book  of  reference,  no 
notice  whatever  would  be  given  to  persons  whose 
lands  may  be  taken   or  injuriously  affected  in 
<;on8equence  of  the  order  of  the  Eailway  Com- 
.mittee.    By  the  Act,  the  deposit  of  the  plan  and 
book  of  reference  and  notice  of  such  deposit  in  a 
newspaper  is  made  general  notice  to  all  parties 
«oncemed  and  it  is  tlie  foundation  of  all  steps  for 
assessing  compensation.      Until  the  map  or  plan 
and  book  of  reference  are  deposited  it  is  enacted, 
sect.  8,  sub-sect.  8,  that  the  execution  of  the 
railway  or  part  of  the  railway  in  question  shall 
not  be  proceeded  with.     It  may  be  observed  that 
when    further    space    is    required    for    station 
accommodation,  and  the  provisions  as  to  a  plan 
and  book  of  reference  are  not  needed  because 
special  notice  is  in  the  first  instance  to  be  given 
.to  the  parties  concerned,  those  provisions  are 
specially  excluded,    although    only    the  section 
lieaded  "  Lands  and  their  Valuation  "  is  expressly 
incorporated  (sects.  10, 11, 12).      In  the  present 
case  it  is  admitted    that   no  plan  or  book  of 
reference  relating  to  the  alterations  required  by 
the  Railway  Committee  has  been  deposited.      It 
appears  to  their  Lordships,  therefore,  that  the 
railway  companies  have  not  taken  the  very  first 
step    required    to    entitle    them    to    commence 
operations.     With  regard  to  the  provisions  for 
compensation    contained  in   sect.  9    under    the 
heading   of    "  Lands  and    their  Valuation,"    it 
Appears  to  their  Lordships  that  there  is  a  marked 
difference  between  the  provisions  of  the  Dominion 
Act  and  those  of  the   English  Lands  Clauses 
Consolidation  Act  1845,  and  that  decisions  upon 
the  English  Art,  such  as  Hutton  v.  The  London 
,and  South'Western  Railway  Company  (7  Hare, 
259),   which  was   referred   to  in  the  argument, 
afford  little  or  no  assistance  in  the  present  case. 
In  the  Dominion  Act  the  taking  of  land,  and  the 
interference  with  rights  over  land,  are  placed  on 
precisely  the  same  footing.      Compensation  must 
be  paid  before  the  land  is  taken  or  the  right 
interfered  with.     This  appears  to  be  clear  from 
sub-sects.  27  and  28.    On  payment  or  legal  tender 
of  compensation,  which  may  be  arrived  at  by 
arbitration  or  by  agreement,  the  award  or  agree- 
ment vests  in  the  company  "  the  power  forthwith 
to  take  possession  of  the  lands,  or  to  exercise  the 
right  or  to  do  the  thing  for  which  such  compensa- 
tion   .    .     .    has  been  awarded  or  »^;reed  upon," 
and  resistance  or  forcible  opposition  is  then  to  be 
put  down  by  the  strong  arm  of  the  law.      But 
^before  award  or  agreement,  although  immediate 
jX>B8esBion  of  the  lands,  or  of  the  power  to  do  the 
Ihing  which  is  to  be  the  subject  of  compensation, 
'may  be  urgently  required,  no  warrant  is  to  be 
.granted  for  quieting  possession  and  putting  down 
,  opposition  unless  ten  days'  notice  has  been  served 
•on  the  parties    interested,   and    the  prescribed 
aecnrity  is  given  for  payment  of  the  probable 
,anonnt  of  compensation.      If  the  contention  of 
,the  appellants   were  correct,  that  payment   of 
compensation,  or  the  giving  of  security  as  pre- 
.scribed  by  the  Act,  is  not  a  condition  precedent, 
there  would  be  this    singular  result,  that  the 
railway  ooBUMnv  might  be  legally  in  possession 
of  land,  m  legally  interfering  with  the  rights  of 


individuals,  and  yet  they  would  not  be  able  to 
obtain  the  protection  of  the  law  unless  and  until 
they  had  taken  certain  steps  which,  according  to 
the  contention  of  the  appellants,  are  not  required 
to  give  legal  validity  to  their  acts.     Their  Lord- 
ships, therefore,  are  of  opinion  that  the  railway 
companies  were  bound   to  make    compensation 
under  the  Act  of  1879  before  interfering  with  the 
respondents'  rights,  and  on  this  ground,  as  well 
as  on  the  ground    of  non-compliance  with  the 
provisions  of  the  Act  as  to  plans  and  surveys, 
they  hold  that  the  appellants  cannot  justify  their 
acts  by  pleading  the  statutory  authority  of  the 
railway  companies.      Mr.  Jeune,   in  his  reply, 
referred  to  the  case  of  Jones  v.   The  Stanttead 
Railroad  Company  (Ii.  Rep.  4  P.  C.  98),  which 
was  before  this  board  in  1872.     He  pointed  oat 
that  many  of  the  provisions  of  the  Railway  Act 
then  under  consideration  were  identical  with  the 
provisions  of  the  Act  of  1879,  and  he  contended 
that  their  Lordships  were  bound  by  that  decision 
to  hold  that  in  tne  present  case  compensation 
was  not  a  condition  precedent.     Their  Lordships 
consider  that  Jonet  v.  The  Stanttead  Bailroad 
Company  is  not  an  authority  for  that  contention. 
The  circumstances  of  that  case  were  very  peculiar. 
The  appellant,  who  was  the  plaintiff  in  the  action, 
was  the  owner  of  a  bridge  over  the  river  Riche- 
lieu, which  had  been  built  under  the  powers  of  an 
Act  of  Parliament,  and  had  certain  privileges  and 
a  sort  of  statutory  monopoly  within  certain  defined 
limits.    Within  those  limits,  under  the  powers  of 
their  Act,  the  railroad  company  constructed  a 
raUway  bridge.     The  plaintifi  complained  of  the 
construction  and  use  of  the  railway  bridge  as  an 
invasion  of  his  rights,  and  brought  an  action  for 
the  demolition  of  that  bridge,  which  was  said  to 
be  the  proper  mode  of  claiming  damages  in  such 
a    case.      Un    appeal  the  plaintiffs  claim  was 
mainly  founded  on    the    authority    of    Reg-  v. 
Cambrian    Railway   Company    (2o  L.    T.   Rep. 
N.  S.  84 ;  L.  Rep.  6  Q.  B.  422).  which  was  sup- 
posed to  be  distinguishable  lix>m  the   case  of 
llammersmith  Railway  Company  v.  Brand  (21 
L.  T.  Rep.  N.  S.  238;   L.  Rep.  4  H.  of  L.  171), 
but  was    afterwards    overruled    in  Hopkiiu  t. 
The  Great  Northern  Railway  Company  (36  L.  T. 
Rep.  N.  S.  898  j  2  Q.  B.  Div.  224).     Undoubtedly 
the  provisions  of  the  Act  of  1879  as  to  plans  and 
surveys,  and  as  to  compensation  for  lands  taken  or 
injuriously  affected,  and  the  important  provisions 
of  sect.  9,  sub-sects.  27  and  28,  are  to  be  found  in 
the  Railway  Clauses  Consolidation  Act  of  Canada, 
(14  &  15  Vict.  c.  61),  which  was  incorporated  in 
the  special  Act  of  the  Stanstead  Railroad  Com- 
pany.  But  it  is  to  be  observed  that  the  company's 
special  Act  also  incorporated  clause  4  of  14  &  15 
Vict.  c.  51,  which  is  a  general  provision  as  to 
compensation,  corresponding  with  clause  6  of  the 
English  Railway  Clauses  Consolidation  Act  1845, 
and  is    not   to  be  found  in  the  Act  of  1879. 
This  clause  apparently  was  treated  as  qualifying 
the  other  clauses  of  the  Act  14  &  15  Vict.,  at 
any  rate  as  regards  compensation  for  damage 
caused  by  the  working  of  the  raUway,  assuming 
that  such  damage  could  be  the  subject  of  com- 
pensation.    It  was  pointed  out  in  the  judgment 
that  it  was  not  the  construction  of  the  railway 
bridge,  but  the  use  of  it  when  construsted  for  the 
conveyance  of  tra£Sc,  which  injuriously  affected 
the  privilege  of  the  appellant,  and  gave  him,  if  at 
all,  the  right  to  compoisation,  and  their  Lordships 
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•expressed  their  opinion  that  it  was  nota  reasonable 
constiniction  of  tne  statute  nnder  consideration  to 
imply  as  a  condition  precedent  that  compensation 
mast  be  paid  for  snch  consequential  injuries 
before  doing  the  work.  And  the  appeal  was 
consequently  dismissed.  Their  Lordships  do  not 
•consider  that  this  decision  conflicts  with  the 
opinion  they  have  expressed  in  the  present  case. 
It  was  urged  that,  if  compensation  was  to  be  paid 
in  respect  of  rights  over  land  interfered  with  by 
tho  construction  of  a  railway  as  a  condition 
precedent  before  doing  the  work,  railway  com> 
nanies  would  be  liable  to  be  treated  as  wrongdoers 
m  a  variety  of  cases,  and  would  be  seriously 
liampered  in  exercising  their  statutorv  powers. 
Their  Lordships  do  not  feel  pressed  by  this 
difficulty.  The  cases  in  which  railway  companies, 
in  the  construction  of  their  railway,  unwittingly 
interfere  with  the  rights  of  other  persons  must 
be  very  few.  Li  the  present  case,  certainly,  the 
interference  complained  of  is  not  due  to  any 
inadvertence.  If  a  person  whose  rights  are 
injuriously  affected  is  refused  compensation,  he 
may  be  compelled  to  bring  an  action  for  an  in- 
jnnction.  But  even  in  that  case  the  court  would 
probably  not  interfere  with  the  construction  of 
the  works  by  an  interlocntory  injanctioa  if  the 
railway  company  acted  reasonably,  and  were 
willing  to  put  the  matter  in  train  for  the 
assessment  of  compensation.  As  Lord  Bomilly 
pointed  out  in  Wooav.  The  Charing  Oroaa  Railway 
Company  (33  Bevan,  290),  the  granting  an  in- 
jnnction  which  stops  the  works  of  a  railway 
company  is  not  merely  a  question  between  the 
plaintiff  and  the  company.  The  public  have  an 
interest  in  the  matter.  As  a  general  rule,  it 
would  only  be  right  to  grant  an  injunction  where 
the  company  was  acting  in  a  high-handed  and 
oppressive  manner,  or  guilty  of  some  other  mis- 
condnct.  Their  Lordships  were  asked  by  the 
appellants  to  express  an  opinion  as  to  the 
measore  of  damages  in  case  the  appeal  should 
be  dismissed.  It  appears  to  their  Lordshipa  that, 
as  the  injury  committed  is  complete  and  of  a 
permanent  character,  the  respondents  are  entitled 
to  compenfiation  to  the  full  extent  of  the  injury 
inflicted.  Their  Lordships  express  no  opinion  as 
to  the  rights  of  the  appellants  to  recover  over 
again  agamst  the  railway  companies,  either  under 
the  general  law  of  principal  and  agent,  or  nnder 
the  express  provisions  of  their  agreement  with 
those  companies.  Whatever  those  rights  may  be 
they  are  untouched  by  their  Lordshipa'  judgment. 
In  the  result,  their  Lordships  will  hnmoly  advise 
Her  Majesty  that  the  app^l  must  be  dismissed. 
The  appellants  will  pay  the  coats  of  the  appeal. 

Solicitors  for  the  appellants,  Bobin»on,  Poole, 
and  Robinaon. 

Solicitors  for  the  respondents,  Bompa$,  Bitehoff, 
Dodgson,  and  Coxe. 


♦ 

COURT   OF   APPEAL. 

Wednesday,  June  22. 

(Before  Cotton,  Bowen,  and  F&y,  L.JJ.) 

Be  Aabok  Wbat.  (a) 

APPEAL  FBOU  THX   CHANCERY    DIVISION. 

Solicitor — Default  in  payment  of  money — Attach- 
ment— Receiving  order  in  bankruptcy — Juriadie- 
tionr-Diacretion—Behtora  Act  1869  (32  ^  33 
Vict.  c.  62),  «.  4,  aub-aect.  4 — Bankruptcy  Act 
1883  (46  #•  47  Viet.  c.  62),  aa.  9, 10. 

A  aolieitor  waa  ordered  to  pay  a  aum  of  money  in 
hia  handa  and  received  oy  him  aa  aolieitor  for 
certain  truateea.      The  order  was  not  obeyed,  and 
on  the  22nd  April  notice  of  motion  waa  given  for 
leave  to  ieaue  an  attachment  againat  him,. 
On  the  2^h  April  a  receiving  order  waa  made  on  a 
creditor'a  petition  againat  the  aolieitor  under  the 
Bankruptoy  Act  1883. 
On  the  hearing  of  the  motion  for  attachment  North, 
J.  held  [ante,  p.  47),  that  tlie  court  had  power  to 
order  the  attachment  notwithatanding  the  bank- 
ruptcy proeeedinga,  aa  the  juriadietion  to  attach 
a  aolieitor  ia  not  a  merely  eivii  proeeaa,  but  is  alao 
of  a  punitive  and  diaeiplina/ry  nature,  but  that  the 
court  had  a  diaeretion  under  aeet.  10  of  the  Bank- 
ruptcy Act  1883  whether  it  would  order  an  attach- 
ment to  iaaue  by  way  of  puniahment  to  the  aoli- 
eitor, and  that,  at  it  appeared  that  the  creditor 
toould  derive  no  benefit  by  the  attaehTnent,  the 
court  would  not  make  the  order ;  but  lie  ordered 
the  aolieitor  to  pay  the  eotta  of  the  proeeedinga. 
Held,  thai  North,  J.  had  exereiaed  hia  diaeretion  in 
the  matter,  and  the  Court  of  Appeal  would  not 
interfere. 
William  Simpson,  who  died  in  1880,  appointed 
Samuel  Ake  and  his  widow  Eliza  Simpson  his 
executors  and  trustees.      Aaron  Wray  acted  as 
solicitor  for  the  estate  and  got  in  the  personal 
estate  of  the  testator.    Eliza   Simpson  died  on 
the  7th  April  1884,  whereupon  a  sum  of  20001. 
invested    on    mortgage    and    forming    part    of 
William     Simpson's     estate    became     divisible 
between  the  two  daughters  of  the  testator. 

Wray  foiled  to  account  for  a  aom  of  3501.  part 
of  the  sum  of  2000i. 

On  the  7th  March  1887,  on  the  motion  of  Samuel 
Ake,  it  was  ordered  that  Aaron  Wray  should  on 
or  before  the  7th  April  pay  to  Samuel  Ake  the 
sum  of  3502.,  being  moneys  in  his  hands  and 
received  by  him  as  solicitor  for  Ake  and  Eliza 
Simpson  deceased,  and  as  solicitor  for  the  trustees 
of  the  will  of  William  Simpson  with  interest  at 
5  per  cent,  from  the  7th  April  1884.  This  order 
was  served  on  Wray  on  the  22nd  March. 

Wray  failed  to  pay  this  sum,  and  on  the  27th 
April  Ake  served  him  personally  with  a  notice  of 
motion  asking  for  leave  to  issue  a  writ  of  attach- 
ment against  Aaron  Wray  for  his  contempt  in 
not  paying  the  3501.  and  interest  pursuant  to  the 
order  of  the  7th  March  1887. 

On  the  25th  April  a  receiving  order  was  made 
under  the  Bankruptcy  Act  1883  on  a  creditor's 
petition  againat  Wray  in  the  County  Court  of 
Kingston-npon-Hnll.    It  was  admitted  that  Ake, 
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when  he  serred  the  notice  of  motion  on  Wray  on 

the  27th  April,  was  not  aware  that  the  receiving 
order  had  been  made. 

On  the  motion  coming  on  for  hearing  the  ques- 
tion arose-  whether,  having  regard  to  sects.  9 
and  10  of  the  Bankmptsy  Act  1883,  Ake  was  not 
deprived  of  his  right  to  applj  for  the  writ  of 
attachment  by  reason  of  the  making  of  the 
receiving  order. 

North,  J.  held  (ante,  p.  47),  that  ho  had  power 
to  make  the  order  for  attachment  notwithstand- 
ing the  bankruptcy  proceedings,  as  the  jurisdic- 
tion to  attach  was  not  a  merely  civil  process, 
bnt  was  also  of  a  punitive  and  disciplinary 
nature;  hut,  as  it  appeared  that  the  creditor 
would  gain  nothing  by  the  attachment,  in 
exercise  of  the  discretion  given  by  sect.  10  of  the 
Bankruptcy  Act  1883  he  declined  to  make  the 
order. 

The  applicant  appealed. 

T.  R.  WarringUnh  for  the  appellant. — ^The 
solicitor  has  disobeyed  an  order  of  the  court  made 
against  hira  as  an  officer  of  the  court,  and  that  is 
contempt  of  a  criminal  nature,  and  an  attachment 
to  enforce  compliance  with  the  order  is  process 
of  a  panitive  and  disciplinary  character : 

B»  Fniton,   48  L.  T.  Bep.  N.   8.  290;   11  Q.  B. 
I>iv.iS45. 

Be  DadUf,  4»  L.  T.  Bep.  N.  8.  7S7:  12  Q.  B. 
Div.  41. 
It  is  therefore  no  answer  to  this  application  to 
show  that  a  receiving  order  has  been  made 
against  the  solicitor,  and  therefore  the  appellant 
will  derive  no  benefit  from  it.  An  order  of  dis- 
charge does  not  release  a  bankrupt  from  any 
debt  or  liability  incurred  by  means  of  fraud,  or 
fraudulent  breach  of  trust :  (Bankruptcy  Act 
1883,  8.  30.)  An  appeal  lies  from  the  decision 
of  North,  J. : 

Jarmain  v.  ChatterUm,  20  Cb.  Div.  493. 
BuTiiing,  for  the  respondent,  was    not  called 
upon. 

Cotton,  L.J. — ^This  is  an  appeal  from  North,  J. 
If  the  judge  had  held  that  the  existence  of  the 
receiving  order  deprived  him  of  jurisdiction  to 
order  the  attachment,  or  that  on  any  other 
grounds  he  had  no  such  jurisdiction,  we  must 
nave  entertained  the  appeal.  But,  as  I  under- 
stand the  matter.  North,  J.  said  that  he  had  jnris- 
dictinn  to  issue  the  attachment,  bat,  looking  at  all 
the  circumstaaces  of  the  case,  he,  in  the  exercise 
of  his  discretion,  declined  to  do  so.  I  give  no 
opinion  what  order  I  shonld  have  made  if  I  had 
been  hearing  the  application  in  the  first  instance, 
but  I  cannot  concur  in  interfering  with  the  dis- 
cretion of  the  jndge  below.  In  the  case  of  a 
motion  to  commit  for  contempt,  if  the  judge  below 
merely  orders  the  party  against  whom  the  appli- 
cation is  made  to  pay  the  costs  of  the  motion 
I  think  it  would  be  wrong  for  the  Court  of 
Appeal  to  interfere  by  committing,  though,  if  the 
contempt  was  deliberate,  it  would  be  a  serious 
question  whether  the  jndge  below  was  right.  I 
do  not  say  that  in  no  case  would  the  Court  of 
Appeal  so  interfere ;  but  it  must  be  a  case  of  gross 
miscarriage. 
Bowmr  and  Pet,  L. JJ.  concurred. 
.  Solicitors  for  the  appellant,  Collyer-Bririoto  and 
Co.,  agents  for  E.  Laverade,  Hull. 
■  Solicitors  for  the  respondent,  Hickin  and  Fox, 
agents  torO.A.  Wray,  Hnll. 
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Shasp  v.  Bbows,  No.  2.  {a) 

Bankruptcy — Adjadiealion  after  ahorlive  eompon- 
tion — Relation  hack  to  act  of  bankruptcy-^ — 
FratuiulerU  preference— Bill  of  lale — Validity 
of — Deacription  of  grantor — "  True  ropy  " — 
Bankruptcy  Act  1869  (32  ^  33  Vict.  e.  71).  ».  6, 
tub-sect.  4,  St.  11,  92,  126— SilZ*  of  Sale  Act 
1878  (41  #•  42  Vict.  e.  31), «.  10,  tub-teet.  2. 

On  the  7th  Aug.  1879  1£.  executed  a  mortgage  artd 
a  bai  of  taie  to  8.  to  secure  24,6392.,  of  wkiek 
50002.  was  then  advanced  by  S.  to  M.  In  tU 
biU  of  sale  M.  was  described  at  "contractor  amd 
financial  agent."  In  the  copy  of  the  bill  of  sale, 
which  wctt  duly  registered,  the  principal  ncM 
secured  and  other  particulars  io«re  acettratelff 
stated  in  the  operative  part;  but  in  soi»e 
pottages,  inehiding  the  power  of  foie,  the  princi- 
pal sum  wasreferred  to  as  "the  said  sum  of  L," 
Thete  blankt  were  not  in  the  original  inttnt- 
ment. 

On  the  Ibth  Aug.  1879  M.  preteated  a  petition, 
under  the  Bankruptcy  Act  1869,  in  the  statutorif 
form,  for  liquidation  of  his  affairs  by  arrange- 
ment, admitting  thai  he  wot  unable  to  pay  kit 
debit.  Betohitiont  for  a  composition  were  duhf 
passed  and  confirmed  in  Oct.  1883,  purtnatU  to 
sect.  126  of  the  Act  of  1869. 

On  the  25th  March  1886  Ote  Court  adjudicated  M. 
a  bankrupt  ttnci«r  leel.  126,  on  the  ground  that 
the  composition  under  that  section  eonld  not 
proceed  without  injustice  or  wndtie  delay  to  the 
erediiort. 

Jn  an  action  by  8.  to  enforce  his  securities,  the 
dffenee  of  M.s  truiteei  in  bankruptcy  wot  that, 
at  to  the  mortgage,  the  tame  wat  a  frauduleiU 
preference,  and  wat  therefore  void  under  ted.  92, 
it  being  contended  that  the  adjudication  of  ike 
2.^th  March  1886  related  back  under  teet.  11  to 
the  act  cf  bankruptcy — viz.,  the  declaration  6y 
M.  of  hit  inability  to  pay  hit  debts  comtained  in 
ike  petition  presented  on  the  15th  Aug.  1879 
— loui^tn  sect.  6,  tub-tect.  4. 

The  trutteet  alto  contended  thai  the  bill  of  tale 
wat  invalid  by  reaton  that  the  detcription  of  M. 
wat  intuffieient  and  not  in  compiuuico  icith 
teet.  10,  suA-seet.  2,  of  Ote  BiUt  of  Sale  Act  1878. 
in  that  hit  occupation  wat  not  truly  ttated  ;  and 
alto  by  reaton  that  the  copy  registered  having 
blankt  in  it  wat  not  a  "  true  copy  "  within  tti 
tame  tub-teetion. 

Held,  that  tlu  poxoer  to  adjudicaie  the  debtor  a 
bankrupt  under  teet.  126  wat  an  independent 
power,  and  teat  not  made  on  the  ad  of  bank- 
ruptcy conitituted  by  the  filing  of  the  liquidation 
petition ;  that  consequently  there  wat  no  relation 
back  of  the  trustee  t  title  to  that  ad  of  bank- 
rupteij  unlett  committed  within  tix  moniht,  or  at 

,  the  moat  twelve  montht,  of  tlis  adjudication  ;  and 
that,  having  regard  to  the  time  which  had  elapted, 
the  mortgage  wat  not  a  fraudulent  preference 
voidable  under  ted.  92. 

Held  alto,  lliat  the  wordt  "  tnte  copy,"  in  teet.  10, 
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aH&.«ee{.  2.  of  the  BOU  of  Salt  Act  1878,  mmmt  a 
topy  vihiek  via»  eneniieuly  true,  and  it  wot  not  an 
etsential  matter  with  refi^ence  to  the  truth  of  the 
topy  tiuU  it  contained  blarikt,  lehieh  eotdd  not 
mtelead  anyone  at  to  it*  effect. 

iSeld  further,  that  the  object  of  requiring  the  oeeu- 
potton  of  the  grantor  to  be  stated  waa  merely  to 
tdent\fy  him;  and  thai  there  eoiUd  not  be  a 
dettription  given  of  M.'s  oceupaiion  tchiek 
woudd  better  tend  to  identify  him  (&a»  that  of 
"  contractor  and  financial  agent." 

Bdd,  therefore,  that  the  mortgage  and  hiJl  of  (oZs 
were  reepeetively  valid. 

Th  Jan.  1885  Henry  Parkinson  Sharp  commenced 
the  first  of  these  actions  against  James  McHenry, 
and  also  against  one  J.  G.  Griffiths  (who  was, 
however,  subsequently  dismissed  from  the  action), 
askine  that  an  account  might  be  taken  of  the 
principal  and  interest  due  to  him  upon  the 
secnrity  of  a  bill  of  sale  and  mortgage  respec- 
tively dated  the  7th  Aug.  1879,  and  to  enforce 
those  securities  by  foreclosure  or  sale. 

J.  McHenry  executed  the  bill  of  sale  upon  the 
furniture  and  effects  at  his  residence  called  Oak 
Lodge,  Kensington,  in  favour  of  H.  P.  Sharp,  to 
secure  a  debt  of  19,6392.  19».  9'f.,  alleged  to  have 
been  found  dne  by  an  alleged  award  on  the  day 
previously,  viz.,  the  6th  Aug.  1879,  and  for 
securing  also  the  sum  of  5000{.,  stated  in  the  bill 
of  sale  as  agreed  to  be  lent  by  H.  P.  Sharp  to 
J.  McHenry. 

J.  McHenry  also  executed,  in  favour  of  H.  P. 
Sharp,  a  mortgage  upon  the  premises  called  Oak 
Lodge,  for  the  purpose  of  securing  the  payment 
of  the  same  sums  of  money. 

H.  P.  Sharp  commenred  the  second  of  these 
actions  on  the  23rd  July  1886,  against  Henry 
Brown  and  George  Whiffen  (the  trustees  in  bank- 
ruptcy of  J.  McHenry,  who  on  the  25th  March 
1886  nad  been  adjudicated  bankrupt  at  the 
instance  of  the  Erie  Railway  Company),  asking 
that  an  account  might  be  taken  of  the  principal 
and  interest  due  to  him  upon  the  security  of  a 
second  bill  of  sale,  dated  the  3rd  July  1885,  and 
to  enforce  such  security  by  foreclosure  or  sale. 

The  two  actions  now  ca&ie  on  for  trial. 

The  facts  of  the  case  and  the  arguments  of 
counsel  sufficiently  appear  from  the  head-note 
and  judgment. 

Sir  Horace  Davey,  Q.C.,  Leveit,  and  /.  QoreU 
Barnes  for  the  plaintiff. 

Winslow,  Q.C..  Marten,  Q.C.,  and  Yate  Lee  for 
the  defendants. 

The  following  aathorities  were  referred  to  in 
the  course  of  the  arguments : 

Ea  parte  Charlton ;  Se  Charlton,  SJ  L.  T.  Bep.  N.  S. 

45 :  6  Ch.  Div.  45 ; 
Re  Kearleu  and  Clayton's  Contract,  38  L.  T.  Bep. 

N.  S.90;  7Ch.  Div.  615j 
Ea  parte  Hoars ;  Rs  Walton,  29  L.  T.  Bep.  N.  S. 

140;  L.Bep.  16£q.625; 
Be  Hevier ;  Ex  parts  Kahen,  46  L.  T.  Bap.  N.  S.  856 ; 

21  Ch.  Div.  871 ; 
Ex  parts  Attwater;  Re  Turner,  35  L.  T.  Bep.  N.  S. 

917  ;  5  Ch.  Div.  27,  30 ; 
Sx  parts  Lsaroyd  ;  Re  Foulds,  39  L.  T.  Bep.  N.  S. 

525 ;  10  Ch.  Dir.  3  ; 
Ex  parte  Dnignan ;  Re  Bissle,  24  L.  T.  Bep.  N.  8. 

237  ;  L.  E«).  6  Ch.  App.  605 ; 
Ex  parte  Orifith  ;  Rs  Wilcoxon,  48  L.  T.  Bep.  N.  8. 

450;  23Ch.  Div.  69; 
Ex  oarU  Hill ;  Re  Bird,  49  L.  T.  Bep.  N.  8.  228; 

23  Ch.  Div.  605; 


Bntdier  v.  Btead,  33  L.  T.  Bep.  N.  8. 541;  lu  Bm. 

7  B.  *  I.  App.  839,846 ; 
Tuton  V.  Banonsr,  3  Hnrl.  &Nor.  280  ;  27  L.  .T.  298, 

Ex.;  4Jnr.N.  S.  365; 
AUsn  V.  Thompson,  1  Hnzl.  A  Nor.  15 ;  25  L.  J.  910, 

Ex.  ;  2Jnr.^.  S.  451 ; 
iSunpMm  and  Wyfs  v.  Charing  Cross  Bank,  34  W.  B. 


Ex  parte  Odell ;  Rs  Waldsn,  39  L.  T.  Bep.  N.  S. 
8S8;  10  Ch.  Div.  76 ;  27  W.  E.  274  ; 

Bills  of  Sale  Aot  1878;  Billii  of  Sale  Aot  (1878) 
Amendment  Act  1882;  Bankmptoj  Aot  1809; 
Bulmiptcy  Bnlea  1870. 
Ka.y,  J. — ^In  this  case  the  facts  which  have 
been  pat  in  evidence  I  find  to  be  these:  In 
the  year  1871  or  1872,  the  plaintiff,  Sharp, 
began  to  have  transactions  in  pecuniary  matters 
with  the  defendant  McHenry.  In  April  1872 
McHenry  began  to  act  as  financial  agent  for 
the  Erie  Railway  Company  in  America ;  that 
is  to  say,  he  began  to  aot  for  the  American 
Erie  Railway  Company,  aa  I  understand,  in  its 
financial  transactions  in  this  conntry.  That 
occupation  of  McHenry  on  behalf  of  the  Erie 
Railway  Company  ended  on  the  23rd  Oct.  1874, 
and  indeed,  as  he  says,  upon  the  repudiation  by 
the  Erie  Railway  Company  of  the  relation  d)E 
principal  and  agent  between  them,  in  April 
1876  the  Erie  Railway  Company  commenced  an 
action  against  McHenry  for  moneys  which  they 
alleged  to  be  due  from  him  in  respect  of  those 
agency  transactions.  That  action  was  called 
Jeioett  V.  McHenry.  In  1878  Sharp  lent  McHenry 
some  of  the  Erie  Railway  Company's  shares, » 
loan  in  respect  of  which  McHenry  became  largely 
indebted  to  Sharp.  The  action  between  the  Ene 
Railway  Company  and  McHenry  waa  referred  to 
the  official  referee,  and  in  April  1879  the  referee 
made  an  award  finding  a  sum  of  2K1,(X)01.  odd  to 
be  due  from  McHenry  to  the  Erie  Railway  Com- 
pany. In  the  meantime  litigation  had  begun 
Detween  Sharp  and  McHenry,  Sharp  claimmg 
from  McHenry  repayment  of  the  moneys  which 
McHenry  owed  to  him.  On  the  19th  May  1879 
an  agreement  was  made  to  refer  this  litigation 
between  Sharp  and  McHenry  to  Mr.  Batten,  who 
has  been  called  as  a  witness  in  this  case.  I  will 
not  read  at  length  his  evidence,  but  from  that 
evidence,  and  the  correspondence  which  has  been 
put  in,  Mr.  Batten  it  appears  was  a  friend  of 
both  parties,  and  that  Sharp  and  McHenry  called 
upon  nim.  together  and  asked  him  to  act  as  arbi> 
trator.  He  agreed  upon  certain  terms  for 'which 
he  himself  stipulated.  One  was,  that  there  should 
he  a  formal  reference ;  the  second  was,  that  the 
statements  of  the  two  parties  to  the  submission 
should  be  made  to  him  in  writing ;  and  the  third 
was,  that  he  should  have  the  assistance  of  an 
accountant  and  might  exchange  the  papers 
between  the  parties,  calling  for  explanations  of 
them  as  he  required.  The  reference  lasted  practi- 
cally a  long  time,  having  been  begun  on  the  19th 
May  1879.  A  correspcMidenre  has  been  put  in 
between  the  arbitrator  and  Sharp,  and  the  arbi- 
trator and  McHenry,  and  the  statements  sent  in 
by  Sharp  of  the  details  of  his  claim  which  were 
then  submitted  to  McHenry  have  been  put  in 
evidence  before  me.  I  am  satisfied  therefrom 
that  everything  which  Sharp  could  do,  and  every- 
thing which  Batten  the  arbitrator  could  do,  to 
bring  this  arbitration  to  a  close  was  done  by  e»cb. 
of  them.  There  was  for  a  loiw  time  an  active 
correspondence,  both  as  to  the  details  of  Sharp's 
claim^   and  as   to    a    counter-claim   made    by 
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McHenry  npon  the  footing  that  he  was  entitled 
to  share  in  the  profit  of  certain  transactions 
between  Sharp  and  BischofEsheim  which  he 
believed  had  resulted  in  considerable  profit  to 
Sharo.  All  these  matters  were  negotiated  dili- 
gently, and  eyerTthing  that  conid  ne  done  was, 
as  I  have  said,  done  on  the  part  of  Sharp  and 
Batten  to  bring  this  arbitration  to  a  conclu- 
sion.  In  the  conrse  of  it  appointments  were 
made  for  the  parties  to  meet  at  Batten's  oflice, 
but  McHenry  did  not  attend.  On  one  of  those 
occasions  Sharp  attended  and  waited  for  an  hour, 
but  McHenry  did  not  come.  At  last  Batten,  in 
order  to  bring  the  matter  to  a  conclnsion,  fixed 
peremptorily  the  time  when  the  parties  were 
to  meet  at  his  office,  that  time  being  the  6th 
Aug.  1879.  In  the  meantime,  viz.,  on  the  8th 
July  1879,  the  late  Master  of  the  Bolls  (Sir 
George  Jessel)  made  an  order  in  the  Erie 
litigation  of  Jewett  v.  MeHenry  npon  McHenry 
to  pay  some  260,0001.  to  the  Erie  Railway  Com- 
pany, and  he  allowed  him  a  month  for  that  pay- 
ment, which  would  expire  on  the  8th  Aug.  1879. 
The  peremptory  appointment  which  I  have  men- 
tioned made  by  the  arbitrator  in  the  other  action  of 
Sharpy.  McHenry  took  place  on  the  29th  Jalyl879, 
and  in  the  evening  of  the  5th  Aug.  1879  McHenry 
and  Sharp  and  Ford,  the  accountant,  to  whom  the 
papers  had  been  sent  from  time  to  time  by  McHenry, 
via  whom  he  had  appointed  to  assist  him  in  the 
arbitration,  according  to  the  stipulation  which  he 
originally  made,  attended  at  the  office  of  Batten. 
What  took  place  then  was  shoi^ily  this :  McHenry 
stated  that  hn  had  no  objection  to  make  to  the 
claim  which  Sharp  broaght  against  him.  He 
said  this,  after  having  had  for  a  long  time  in  his 

Cession  the  details  of  that  agreement  so 
ished  by  Sharp  himself,  and  sent  on  to 
McHenry  by  Batten ;  but  he  said  the  question  that 
was  between  them  was  as  to  the  set-oS  which  he 
claimed,  and  he  thought  they  were  terms  npon 
which  the  whole  matter  could  be  arranged 
between  them.  I  am  not  professing  to  give  the 
words,  but  this  is  the  effect  of  the  evidence  before 
me.  Thereupon  Sharp  and  McHenry  withdrew 
into  another  room,  and,  after  being  there  for  a 
short  time,  Batten  says  that  they  came  back,  and 
they  handed  him  a  paper  with  some  figures  on  it, 
and  said  that  he  might  make  the  award  for  that 
amount.  The  figures  were  19,1231.  13*.  3d. 
Batten  says  that  he  sent  thai  memorandum  to 
counsel,  and  instructed  him  to  let  him  have  the 
draft  award  at  once,  and  that  either  the  following 
day,  or  the  day  afterwards,  which  would  be  the 
6th  Aug.,  the  parties  called  in  the  morning. 
McHenry  was  with  Sedgwick,  his  solicitor.  Sharp 
and  Ford,  the  accountant,  were  present  both  on 
the  evening  of  the  5th  and  on  the  following 
morning.  He  then  told  them  that  he  had  exe- 
cuted the  formal  award.  Thev  came  to  him  in 
pursuance  of  the  appointment  wnich  he  had  made. 
The  award  is  dated,  and  was  executed  on  the  6th 
Aug.  1879.  Now,  in  pursuance  of  that  award,  and 
of  tne  agreement  to  which  McHenry  and  Sharp 
came  at  Batten's  office,  two  deeds  were  executed. 
These  are  a  charge,  dated  the  7th  Aug.  1879,  on 
certain  freehold  premises  belonging  to  McHenry, 
which  he  gave  to  Sharp  for  the  amount  which  was 
found  due  by  the  award,  and  for  a  further  sum  of 
50007.  which  Sharp  then  handed  McHenry  by  his 
own  cheque.  This  was  an  advance  which,  accord- 
ing to  the  evidence  before  me,  McHenry  wanted  i 


for  the  purpose  of  prosecuting  the  litigation  whick 
was  either  commenced  or  contemplated  by  way 
of  appeal  from  the  order  of  the  Master  of  the 
Bolls.  McHenry  was  possessed  with  the  idea  that, 
if  he  had  the  necessary  funds  to  prosecute  that 
appeal,  he  should  succeed  in  reversing  the- 
decision  of  the  Master  of  the  Bolls,  which 
found  him  indebted  in  that  large  amonnt  to 
the  Erie  Railway  Company,  and  it  was  for  the 

Eurpose  of  prosecuting  that  appeal  that  he 
orrowed  from  Sharp  that  50002.  At  the  same 
time  a  bill  of  sale  of  the  furniture  in  McHenry'* 
honse,  which  had  been  separately  mortgaged,'wa8 
also  given.  Those  two  securities  are  the  securities 
whicn  are  impeachpd  in  the  present  litigation. 
To  pursue  the  nistory,  I  ought  here  to  say  tbat,  so 
far  from  there  being  any  design  to  defraud  anyone- 
in  this  transaction,  I  am  quite  satisfied  on  the 
evidence  before  me  that  it  was,  as  between  McHenry 
and  Sharp,  a  most  thoroughly  bond  fide  transaction. 
There  had  been  this  dispute  and  litigation  going  on 
between  them  for  a  long  time.  Sharp  had  been 
most  anxious,  and  had  done  everything  in  his 
power  to  bring  that  litigation  to  a  conclusion.  I 
am  also  satisfied  that  Batten,  the  arbitrator,  had 
also  done  everything  in  his  power  to  bring  it  to  a 
conclusion,  and  it  was  settled  in  good  faith  on  thft 
5th  and  6th  Aug.  by  the  arrangement  which  was 
made,  and  which  I  have  mentioned.  Moreover,  I 
have  the  statement  of  Batten ;  and  seeing  that 
he  was  produced  as  a  witness  on  the  part  of  the 
defendants  in  fbe  action  I  certainly  must  accept 
his  evidence — it  has  not  been  shaken  in  any  way. 
He  says  that  he  had  been  advised  by  Ford  before 
this  meeting  or  at  this  meeting  that  the  claim  of 
Sharp  was  one  to  which  no  valid  objection  could 
be  found,  and  that  the  claim  of  McHenry  by  way 
of  set-off  was  entirely  without  foundation.  I 
have  no  doubt,  from  Batten's  testimony,  that  he 
believed  the  award  which  was  made,  being  arrived 
at  in  this  way,  was  a  perfectly  just  and  righteous 
settlement  of  the  dispute  between  these  two 
parties.  The  further  history  of  the  case  may  be 
stated  shortly.  On  the  15th  of  this  month  of 
August  1879,  that  is  eight  days  after  these  deeds 
had  been  executed,  McHenry  presented  a  petition 
for  liquidation  or  composition.  There  were 
meetings  of  creditors,  but  they  were  postponed 
from  time  to  time.  In  Jan.  1881  the  Court  of 
.^  oeal  substantially,  but  with  some  variations, 
a&rmed  the  decision  of  the  Master  of  the  Bolls 
in  the  case  of  Jewett  v.  McHenry.  On  the  23rd  Oct. 
1883,  after  very  many  adjournments,  the  creditors 
of  McHenry  agreed  to  a  composition.  No  trustee, 
therefore,  was  appointed ;  there  was  no  bank- 
ruptcy down  to  that  time.     On  the  27th  Nov. 

1884  Sharp  served  a  notice  requiring  the  payment 
of  the  sum  secured  to  him,  or  that  McHenry 
should  deliver  up  to  him  possession.  Then  there 
ensued  two  actions  by  Sharp  against  McHeniy, 
one  being  an  action  in  the  Chancery  Division  and 
the  other  an  action  in  the  Queen's  Bench  Pivision, 
to  enforce  those  securities.    On  the  22nd  June 

1885  an  arrangement  was  come  to  which  I  shall 
have  to  refer  to  by-and-by  a  little  more  at  length. 
I  will  only  now  say  that  it  was  an  arrange- 
ment of  these  actions.  There  are  presented  in  a 
lengthy  document  certain  terms  for  a  compro- 
mise of  these  actions,  the  terms  being  in  enect 
that  the  interest  then  due  in  respect  of  the  mort- 
gages made  on  the  7th  Aug.  1879  should  be 
capitalised,  and  that  securities,  should  be  given 
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ifor  that  interest,  and  for  the  further  payment  of 
interest  in  respect  of  the  money  secured,  which 
Amounted  together  to  some  30002.  or  4000i.  Pur- 
suant to  that  aRreement,  a  further  bill  of  sale 
fras  given  dated  the  3rd  July  1885,  and  also  a 
deed  of  covenant  was  executed  by  MoHenry  dated 
'the  6th  July  1885.  On  the  18th  March  1886 
proceedings  were  taken  by  way  of  motion  to 
obtain  an  adjudication  in  bankruptcy  against 
MoHenry  under  the  126th  section  of  the  Bank- 
jrnpty  Act  of  1869.  Those  proceedings  were 
taken  because  the  composition  which  had  been 
agreed  to  was  not  paid.  On  the  25th  March  1886 
the  court  made  an  adjudication  in  bankruptcy 
Against  McHenry.  He  appealed,  and  on  the  9th 
April  1886  the  Conrt  of  Appeal  dismissed  that 
Appeal,  and  on  the  26th  May  1886  the  trustees  in 
l>ankruptcy  were  appointed.  I  have  now  stated  all 
the  material  facts,  except,  I  believe,  that  there  had 
■been  a  previous  adjudication  in  bankruptcy  under 
the  126th  section,  which  was  afterwards  set  aside ; 
tend  McHenry  seems  to  have  availed  himself  of 
the  provisions  of  the  Bankruptcy  Act  of  1869 
to  obtain  the  appointment  of  a  receiver  of  his 
property,  in  order,  I  suppose,  to  keep  it  in  medio, 
And  to  prevent  it  being  attacked  by  dissentient 
xsreditors,  while  he  was  prosecuting  the  Erie  Hall- 
way Company  litigation.  Now,  the  first  point 
with  which  I  will  deal,  and  which  has  been  argued 
At  great  length  before  me,  is  this  :  It  is  said  that 
the  adjudication  in  bankruptcy  which  was  made 
on  the  25th  March  1886  relates  back  to  the  peti- 
tion for  liquidation  or  composition  which  was 
presented  on  the  15th  Aug.  1879,  that  is  to 
«ay,  more  than  six  years  previously,  It  is 
also  said  that,  so  relating  back,  the  trans- 
fustion  which  took  place  on  the  7th  Aug.  1879  by 
way  of  mortgage  and  bill  of  sale  was  a  fraudulent 
preference,  because  it  was  within  the  time  fixed 
oy  the  92nd  section  of  the  A  ct  of  1869  before  the 
«ommencement  of  the  bankruptcy.  The  first 
question  upon  which  I  will  express  an  opinion  is, 
whether  or  not  there  was  such  a  relation  back. 
The  scheme  of  the  Act  of  1869,  as  I  understand 
it,  is  this  :  The  6th  section  provides  that  certain 
Acts  committed  by  the  debtor  shall  be  acts  of 
bankruptcy  within  the  meaning  of  that  statute ; 
And  the  4th  of  them  is,  that  the  debtor  has  filed 
in  the  prescribed  manner  in  conrt  a  declaration 
Admitting  his  inability  to  pay  his  debts.  Well, 
it  is  said  that,  in  the  form  of  the  petition,  which 
is  given  in  the  schedule,  and  the  orders  showing 
what  should  be  the  form  of  a  petition  under 
-Aects.  125  and  126,  it  is  necessary  to  state  that 
tho  petitioner  alleges  that  he  is  unable  to  pay 
his  debts.  It  is  said  th{it  that  is  a  declaration 
Admitting  his  inability  to  pay  his  debts  within 
sect.  6,  sub-sect.  4,  of  the  statute  of  1869.  But 
the  latter  part  of  sect.  6,  after  prescribing  what 
Are  to  be  considered  acts  of  bankruptcy,  provides 
that  no  person  shall  be  adjudged  a  bankrupt  on 
Any  of  the  above  grounds — that  is,  it  excludes, 
of  course,  the  ground  that  he  has  filed  a  declara- 
tion admitting  his  inability  to  pay  his  debts — 
unless  the  act  of  bankruptcy  on  which  the 
Adjudication  is  granted  has  occurred  within 
six  months  before  the  presentation  of  the 
petition  for  adjndication.  Now,  it  is  admitted 
that  the  presentation  of  a  petition  for  liquidation 
or  composition  is  not  a  presentation  of  a  petition 
ior  ad]ndication.  Then  I  find  sect.  11  of  the 
«ame  Act  of  1869  provides  that  the  bankrnptc^ 


of  a  debtor  shall  be  deemed  to  have  relation  back 
to  and  commence  at  the  time  of  the  act  of  bank- 
ruptcy being  completed  on  which  the  order  is 
made  adjudging  him  to  be  bankrupt,  or,  if  he  has 
committed  more  acts  of  bankruptcy  than  one, 
to  have  relation  back  to  the  first  act  of  bank- 
ruptcy that  may  be  proved  to  have  been  com- 
mitted by  the  bankrupt  within  twelve  months 
next  preceding  the  order  of  adjudication.  Then 
the  section  goes  on  negatively,  that  the  bank- 
ruptcy shall  not  relate  to  any  prior  act  of  bank> 
mptcy  unless  it  be  that  at  the  time  of  committing 
such  prior  act  of  bankruptcy  the  bankrupt  was 
indebted,  and  so  on.  Therefore,  the  scheme  of 
the  Act,  in  the  early  part  of  it,  I  must  take  to  be 
as  follows :  A  declaration  filed  by  the  bankrupt 
of  his  inability  to  pay  his  debts  is  an  act  of  bank- 
ruptcy;  but  no  person  shall  be  adjudged  bankrupt 
on  that  ground  unless  the  filing  of  the  declaration 
occurred  within  six  months  before  the  presenta- 
tion of  the  petition  for  adjudication.  With  respect 
to  the  relation  back,  the  relation  back  may  be  to 
that  act  of  bankruptcy  which  must  be  within 
six  months,  or  to  another  act  of  bankruptcy 
within  twelve  months  preceding  the  adjudica- 
tion according  to  certain  sub-provisions  in  the 
latter  part  of  sect.  11.  Without  going  further, 
1  ask  myself  at  present  what  is  the  meaning  of 
these  provisions  in  the  Bankruptcy  Act  of  1869  P 
Obviously,  tfaey  can  have  no  other  meaning  than 
that  you  can  deal  with  a  bankrupt  without  any 
danger  of  having  your  dealing  treated  as  a  frau- 
dulent preference  at  any  time  after  six  months, 
or  twelve  months  at  any  rate,  from  the  time  the 
act  of  bankruptcy  has  expired,  because  that  act 
of  bankruptcy  no  longer  becomes,  to  use  the 
phrase  which  I  find  in  this  Act  of  Parliament, 
"  available  for  bankruptcy."  He  cannot  be  made 
a  bankrupt  in  respect  of  it  if  six  months  or 
twelve  months  have  expired.  The  only  purpose 
and  object  is  to  enable  third  persons  to  deal  with 
a  man  safely.  If  an  act  of  bankiniptcy  were 
committed  a  year  before,  he  may  say  that  it  does 
not  matter,  because  I  have  no  right  under  this 
Act  of  Parliament  to  have  regard  to  it.  That,  it 
appears  to  me,  is  the  purpose  and  meaning  of  this 
phrase.  Then  I  go  to  the  126th  section  of  this 
same  Act,  and  I  find  that  the  creditors  of  a 
bankrupt  unable  to  pay  his  debts  may,  without 
any  proceedings  in  bankruptcy,  resolve,  and  so  on, 
tn  accept  the  composition.  Then  there  arevarioua 
provisions  as  to  meetings,  and  so  on ;  and  the 
last  clause  of  that  section  is  in  these  words : 
"If  it  appear  to  the  court  on  satisfactory  evi- 
dence that  a  composition  under  this  section 
cannot,  in  consequence  of  legal  diflSculties,  or  for 
any  sufiBcinnt  cause,  proceed  without  ininstice 
or  undue  delay  to  the  creditors  or  to  the  debtor, 
the  court  may  adjudge  the  debtor  a  bankrupt, 
and  proceedings  may  be  had  accordingly." 
In  the  argument  it  was  said  that  the  conrt 
cannot  adjudge  the  debtor  a  bankrupt  if  he  has 
not  committed  an  act  of  bankruptcy;  and  that 
the  only  act  of  bankruptcy  which  is  contemplated 
by  the  Act,  or  by  the  rules  under  the  Act — for 
there  is  nothing  in  the  Act  about  it — to  have  been 
committed  by  a  debtor  who  presents  a  petition 
for  liquidation  or  composition,  is  the  statement 
in  the  petition  that  he  is  unable  to  pay  his  debts. 
Consequently  it  is  said  that  this  section  means 
that,  having  presented  such  a  petition  (it  does  not 
matter  when  or  bow  long  ago)  if  the  conrt  in 
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ntiafied  that  the  carrying  oat  of  theee  proceed- 
ings will  prodnce  the  effect  of  preventing  it  going 
on  farther  without  injustice  or  nndae  delay  to 
the  creditors  of  the  debtor,  then  the  coort  may 
adjndge  the  debtor  a  bankrupt — that  is  to  saj, 
may  tnen  adjudge  him  a  bankrupt  on  the  act  of 
bankruptcy  committed  in  filing  that  petition. 
All  I  can  remark  is,  that  the  Act  does  not  say  so. 
The  Act  does  not  say  that  the  debtor  is  to  be 
adjudged  a  bankrupt  on  that  act  of  bankruptcy. 
Mad  that  there  is  to  be  relation  back  on  that  act 
of  bankruptcy,  no  matter  how  long  it  has  pre- 
ceded the  adjudication  or  the  application  for 
^judication.  But  I  find  in  another  part  of  the 
Act  a  very  careful  provision  as  to  the  tune  during 
irhich  there  shall  be  relation  back,  and  the  intervu 
which  must  elapse  after  the  act  of  bankruptcy 
daring  which  it  may  be  available  for  adjuaio»- 
tion.  That  being  so,  I  should  have  expected  to 
find  in  this  section  that,  notwithstanding  those 
express  provisions,  at  whatever  time  the  court, 
under  sect.  126,  should  adjudicate  the  debtor  a 
bankrupt,  there  should  be  a  relation  back,  whether 
it  was  one  year,  two  years,  five  years,  or  twenty 
Tears,  to  the  act  of  bankruptcy  oommitt«d  by 
him  in  filing  his  petition.  In  the  absence  of  that 
statement  it  seems  to  me  quite  impossible  to  put 
that  construction  on  the  Act  of  Parliament.  The 
two  parts  of  the  Act  seem  to  me  to  be  quite 
reconcilable.  If  the  adjudication  came  within 
six  months,  or  even  within  twelve  months  after 
the  presentation  of  the  petition  for  adjudication, 
containing  that  statement,  then  I  conceive  that 
under  sect.  11  the  bankraptcy  would  relate  back. 
That  is  consistent  with  sect.  11.  If,  however,  it 
comes  to  more  than  that,  it  seems  to  me  it  would 
be  totally  inconsistent  with  the  protection  which 
this  Act  intends  to  give  to  people  dealing  with 
the  debtor  who  afterwards  becomes  baiuirupt, 
that  there  should  be  any  such  relation  back. 
That  is  the  construction  which  I  put  upon  it.  I 
read  this  section  as  giving  a  peculiar  power  to 
the  Court  of  Bankruptcy,  and  I  thine  I  see  what 
is  meant  very  plainly.  In  the  petition,  the  form 
of  which  is  given,  as  I  said  before,  in  No.  106  of 
schedule  4  of  the  General  Bales  of  1870,  there  is 
not  merely  the  statement  that  the  petitioner  is 
unable  to  pay  his  debts,  and  is  desirous  of  insti- 
tuting proceedings  for  liquidation  of  his  affaire 
by  arrangement  or  composition  with  his  creditors, 
but  there  is  this  statement,  "  and  hereby  submits 
to  the  jurisdiction  of  this  court  in  the  matter  of 
such  proceedings."  I  take  sect.  126  to  mean 
this :  Although  there  need  be  no  proceedings  in 
bankruptcy  where  a  debtor  is  making  a  composi- 
tion with  his  creditors  under  that  section,  whether 
he  has  committed  an  act  of  bankruptcy  or  not, 
the  court  shall  have  power,  he  submitting  himself 
in  this  way,  by  proceedings  under  sect.  125,  to 
adjudge  him  bankrupt  if  otherwise  the  creditors 
would  be  injured  in  the  way  pointed  out  in  sect. 
126.  That  being,  in  my  opinion,  the  meaning,  it 
is  idle  to  say  that  the  L^slature  cannot  prescribe 
that  a  man  shall  not  be  bankrupt  without  his 
having  committed  an  act  of  bankraptcy.  The 
Legislature  may  provide  anything;  and  here  it  is 
clear  that  what  the  Legislature  intended  to  provide 
(without  reference  to  any  act  of  bankraptcy 
wliatever)  is  that,  if  the  consequence  pointed 
out  at  the  end  of  the  126th  section  would  other- 
wise ensue,  the  court  should  have  power  to  make 
the  debtor  a  bankrupt,  and  so  a\-oid  that  conse- 


quence.   One  of  the  objectians  in  the  argnmenfc 
which  has  been  urged  before  me  to  the  oontraxx 
seems  to  be  this  :  Those  who  say  that  there  is  tfae- 
relation   back  to  the  date  of  the    petition  far 
liquidation  or  composition,  rely  on  sect.  6  of  th» 
Act  to  make  out  that  the  statement  in  the  petition, 
is  an  act  of   bankruptcy.     But,  relying  on  th» 
section  for  that  purpose,   they  refuse  to    look 
at  the  other   part    of   the    section   which   pro- 
vides that  it  is  only   on  a  petition  presented 
within  six  months  afterwards  that  the  debtor  can 
be  made  bankrupt.    How  is  it  possible  to  rely  am 
sect.  6  for  one  purpose  and  ignore  it  for  the  other  ? 
Mr.  Winslow,  than  whom  no  man  is  more  prac- 
tised in  the  law  of  bankraptcy,  said  frankly  that 
the  petition  for  liquidation  is  not  a  petition  for 
adjadioation,  and  the  only  petition  for  adjadicft. 
tion,  or  the  only  thing  equivalent  in  this  case,  wa* 
the  utplication  made  to  the  court  by  motion, 
though  I  am  told  that  f ormeiiy  it  was  always  done 
by  petition.    The  motion  was  made  on  the  18th 
March  1886,  not  merely  six  months  but  something 
like  six  years  after  this  act  of  bankraptcy,  whk£ 
therefore  was  not  availi^le  for  adjudication  at 
that  date  by  the  very  terms  of  sect.  6  of  the  Act. 
That  is  the  conclusion  to  which  I  should  coma 
from  such  consideration  as  I  have  been  able  ta 
give  to  the  statute  during  the  course  of  this  argu- 
ment ;  and  certainly  no  authority  has  been  cited 
to  me  to  the  contrary.    So  far  as  authority  goes- 
it  seems  to  me  that  the  decisions  are  rather  in 
favour  of  that  view.   There  are  two  cases  to  which. 
I  have  been  referred,  viz.,  the  case  of  J&e  Kearlmf 
and  Clayton' t  Contract  (38  L.  T.  Bep.  N.  S.  90;. 
7  Ch.  Div.  615)  before  Malins,  Y.C.,  and  the  moi» 
important  case  of  Ex  parte  Charlton ;  Re  Okarltom 
(37  L.  T.  Bep.  N.  S.  45;  6  Ch.  Div.  45).    Tliat 
case  came  first  of  all  before  the  Chief  Judge  in 
Bnnkruptcy  (Bacon,  C.J.),  who,  from  the  language 
used  by  him,  seemed  to  think  there  might  be 
relation  back,  though  he  did  not  expressly  decide 
that  point.    But  the  language  of  James,  L.J.  and 
Cotton,  L.J.,  80  far  as  it  was  addressed  to  this 
point,  which  they  were  not  there  obliged  to  decide^ 
seems  at  any  rate  to  throw  the  greatest  poBsibls 
doubt  upon  the  question  whether  there  could  be  a 
relation  back  under  sect.  126.    I  conclude  from., 
the  Act  itself  that  in  this  case,  or  in  any  case 
where  the  adjudication  is  more  than  a  year  after 
the  petition,  there  is  not  any  relation  back  to  the 
petition.    Then  it  is  said  that,  even  if  there  were,, 
this  case  is  not  the  case  of  a  fraudulent  prefer- 
ence.    I  confess  that  that  seems  to  me  a  question 
of  much  more  doubt.    It  is  not  necessary  for  me 
here  to  decide  it;  but  I  should  never  shrink  from 
giving  my  opinion  on  a  case  which  has  been  oare- 
fully  argued  before  me.      The  argument,   as  I 
understand  it,  is  this :  It  is  said  that  the  dominant 
motive  of  McHenry  in  making  the  arrangement 
in  Aug.  1879  was  not  to  prefer  Sharp,  his  creditor., 
before  other  creditors,  but  to  obtain  for  himsdf 
an  advantage  by  the  farther  advance  of  50002. ;. 
and  certain  cases  were  cited.    They  were  cases  in. 
which  a  bankrupt,  or  intending   bankrupt,  had, 
amongst  other  creditors,  creditors  who  became 
such  by  reason  of  a  breach  of  trust  for  which  he- 
might  have  been  punished  by  criminal  proceed- 
ings, and  in  fear  of  those  criminal  proceedings  he 
did,  in   fact,  prefer  that  particular  creditor  by 
obtaining  money  and  paying  him  off.     It  was 
said  that  there  the  dominant  motive  was  not  to- 
prefer  that  creditor,  but  to  relieve  himself  from. 
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the  possible  consequences  of  that  criminal  act, 
and  that  therefore,  that  being  the  dominant 
motive,  it  was  not  a  fraudulent  preference.  I 
mast  bour  to  the  authorities  which  are  binding 
upon  me,  but  I  confess  I  am  somewhat  surprised. 
The  proposition  is  certainly  somewhat  startling. 
A  debtor  says,  "  I  will  prefer  yon ;  I  voluntarily 
-do  it ;  I  will  pay  you  oft,  you  being  the  creditor 
who  has  the  power,  not  merely  of  recovering  your 
debt,  but  of  subjecting  me  to  the  consequences  of 
A  crimiisal  prosecution  if  I  do  not  pay  you."  In 
order  to  avoid  that  he  voluntarily  pays  that 
creditor  off,  and  it  is  said  that  that  is  not  volun- 
tarily done.  Of  course  there  is  no  pressure  in 
the  case,  or  else  it  would  not  be  voluntary.  It 
was  in  this  sense  a  perfectly  voluntary  preference 
to  pay  that  particular  creditor,  and  it  was  said 
the  dominant  motive  being  not  to  give  the 
creditor  an  advantage,  but  to  obtain  an  advantage 
for  the  debtor  by  relieving  him  of  the  criminal 
proceedings  to  which  he  would  otherwise  have 
been  subject,  that  that  is  not  voluntary  prefer- 
ence. But  does  that  apply  in  a  case  like  this  P 
Of  course,  to  put  at  once  the  obvious  question,  can 
it  be  said  that,  if  a  debtor  goes  to  one  of  bis 
creditors  and  says,  "  If  you  will  give  me  5001. 1 
'will  give  you  a  security  for  your  debt  which  will 
prefer  you  to  other  creditors,"  that  would  not  be 
a  voluntary  preference?  The  answer  made  is, 
'"  Yes,  if  the  sum  was  a  comparatively  insignifi- 
«ant  one,  it  would ;  but  if  it  were  a  very  large  and 
Bubstantial  sum,  then  it  would  not  be."  Still  that 
is  a  very  indeterminate  line  to  draw,  and  I  certainly 
sboold  hesitate  a  long  time  before  I  said  that 
where  a  debtor  went  to  his  creditor  and  said,  "  If 
you  will  give  me  5002.  I  will  give  you  a  secu- 
rity," that  that  would  be  a  fraudulent  preference ; 
but  where  he  Raid,  "  If  you  will  give  me  5000{.  I 
will  give  yon  a  security,"  it  would  not  be  a 
fraudulent  preference.  I  do  not  think  the  autho- 
rities go  so  far  as  that.  Therefore  I  have  chosen 
to  deal,  first  of  all,  with  the  question  whether 
there  was  relation  back  or  not,  because,  if  the 
.decision  had  turned  on  another  point,  I  certainly 
should  have  reserved  my  judgment  and  con- 
sidered the  point  very  fully.  Well,  I  will  not  say 
hmmw  upon  it  than  that.  But  then  behind  that, 
▼arious  other  objections  are  raised.  An  objec- 
tiim  is  raised  to  the  first  bill  of  sale  upon  the 
gronnd  that  the  copy  of  that  bill  of  sale 
which  was  registered  was  not  a  true  copy. 
The  reason  why  it  was  said  not  to  be  a  true 
-copy  was,  because  there  were  certain  blanks 
in  that  copy.  I  have  the  document  before 
me  which  was  sent  from  the  registry  o£5ce.  The 
Tecital  is  filled  up  thus  :  "  Whereas  the  mortgagor 
having  required  an  advance  of  5000i.  the  mort- 
gagee has  agreed  to  lend  the  same  upon  haviui; 
the  rraayment  theteof,  and  of  the  said  sum  of 
19,6391. 19«.  9d.  secured  as  hereinafter  appears. 
Now  this  indenture  witnesseth  that,  in  considera- 
tion of  the  premises  and  of  the  sum  of  50001.  to 
the  said  mortgagor  paid  by  the  said  mortgagee 
on.  the  execution  of  these  presents  the  receipt 
whereof  the  said  mortgagor  doth  hereby  admit 
sod  acknowledge."  Then  comes  the  mortmg^. 
Then  there  is  the  proviso  for  redemption.  There 
is  a  previous  recital  that  the  mortgagor  is 
visdebted  to  the  mortgagee.  There  is  a  recital  of 
HiB  award,  which  recites  that  the  mortgagor  was 
indebted  to  the  mortgagee  "  in  the  sum  of  | 
<19J23i.  13*.  3d.  and  tnteieet  thereon  at  the  rate  i 


of  42. 10<.  per  cent,  per  annum  from  the  Slst  day 
of  Dea  1878."  Then  in  the  proviso  for  redemp-. 
tion  adding  the  figures  19,639^  Ids.  9d.  andSOOOiL 
together,  the  proviso  is  that  the  mortgagor  shall 
pay  the  sum  of  24,639Z.  19«.  9d.  with  interest  at 
42. 10<.  per  cent.  Then  there  is  a  covenant  by 
the  mortgagor  for  payment  of  the  sum  of 
24,6392.  19«.  9c2.,  and  also  "  that  so  long  as  the 
said  sum  of  24,6392. 19<.  9i,  or  any  part  thereof 
shall  remain  owing  on  the  security  of  these 
presents,"  the  mortgagor  shall  "  pay  to  the  mort- 
gagee, his  executors,  administratrirs,  or  assigns, 
interest  upon  the  said  sum  of  24,6392. 19s.  9i.,  or 
so  much  thereof  as  may  remain  unpaid,  at  the 
rate  of  41.  10«.  per  cent,  per  annum,  by  four 
quarterly  payments  on  the  usual  quarter-days 
without  any  deduction  whatsoever."  It  is 
thereby  declared  and  agreed  by  and  between  the 
parties  to  those  presents  that  after  default  shall 
DO  made  by  the  mortgagor,  his  executors  or 
administrators,  in  payment  of  the  sum  of 
24,6392. 19s.  9d.  and  interest,  or  any  part  thereof, 
there  shall  be  a  power  of  entry  and  sale.  Then, 
the  bill  of  sale  goes  on  to  provide  that  out  of  the 
proceeds  the  mortgagee  is  to  retain  his  costs,  and 
also  all  costs,  charges,  and  expenses  which  he  or 
they  may  incur  or  be  put  uuto  iu  and  about 
making  any  such  sale  or  sales,  and  also  "  in  and 
about  the  receipt  and  recovery  of  the  said  sum  of 

and  interest " — there  is  the  first  blank 
— "  and  to  reimburse  himself  and  themselves  the 
said  sum    of  and  the  interest  thereon." 

Then  it  goes  on  thus  -.  "  And  it  is  hereby  declared 
and  agreed  by  and  between  the  said  parties  to 
these  presents  that,  until  default  shall  happen  to 
be  made  in  payment  of  the  said  principal  sum  of 

ana  interest."  It  is  said  tnat  those  blanks 
in  the  copy  registered  are  fatal,  because  they 
make  the  copy  re^stered  not  a  true  copy,  tha 
blanks  not  oocurring  in  the  original  mortgage. 
In  the  first  place,  one  must  ask  oneself,  is  it 
possible  that  any  human  being  could  be  misled 
thereby  P  la  there  any  wrong  or  damage  which 
could  result  to  anybody  from  these  blanks  being 
left  in  the  copy  P  In  one  sense  it  is  not  a  true  copy, 
because  the  butnks  are  not  in  the  original  mort- 
gage ;  but  supposing  the  blanks  had  been  in  the 
original  mortgage,  would  the  original  mortgage 
have  been  void,  or  injured,  or  invalidated  in  any 
way  P  Could  anvbodv  reasonably  maintain  in  a 
court  of  justice  that  the  original  mortgage  would 
be  in  the  least  degree  affected  if  those  blanks  had 
been  there  P  In  my  opinion  it  could  not  be  so 
maintained;  nor  is  a  court  of  justice  so  bound 
hand  and  foot  as  to  come  to  the  conclusion  that, 
if  these  blanks  had  been  in  the  original  mort- 
gage, the  original  mortgage  would  have  been  in 
the  least  degree  the  less  effective.  Then  is  there 
any  untruth  in  this  copy?  By  untruth  I  mean 
intelligently  understanding  the  meaning  of  the 
Bills  of  Sale  Act.  I  believe  there  is  none.  A 
true  copy  of  a  thing  is  a  copy  of  a  thing  which 
shall  be  essentially  true,  and  not  which  shall  con- 
tain a  blank  not  making  the  copy  an  untrue  copy 
in  any  sense  within  the  meaning  of  that  word.  How- 
ever, I  think  that  this  is  only  one  of  those  attempts 
to  escape  from  a  debt  otherwise  due  which  the  court 
ought  not  to  favour.  But  then  a  much  more 
serious  question  is  raised  upon  this  bill  of  saleu 
I  say  more  serious,  looking  to  the  extreme  strict- 
ness with  which  the  court  has  in  some  recent 
oases  coastroed  the  Bills  of  Sale  Acts.    The  bill 
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of  sale  contains  tMs  description,  of  the  mortgagor 
— "  Of  Oak  Lodge,  Addiaon-road,  in  the  county 
of  Middlesex,  contractor  and  financial  agent. 
Now  he  was  of  Oak  Lodge,  Addison-road,  m  the 
connty  of  Middlesex.  So  far  it  is  qnite  right ; 
but  it  is  said  that  he  was  not  a  "  contractor  and 
financial  agent."  I  look  at  the  Act  of  Parlia- 
ment which  requires  that  the  address  of  the 
grantor  shall  be  given.  The  words  of  sect.  10, 
sub-8eot.2,  of  the  Bills  of  Sale  Act  1878  are  these — 
it  is  important  to  read  the  whole  of  the  section : 
"  Sooh  bill,  with  every  schedule  or  inventory 
thereto  annexed,  or  therein  referred  to,  and  also 
a  tme  copy  of  such  bill  and  of  every  such 
schedule  or  inventory,  and  of  every  attestation 
of  the  execution  of  such  bill  of  sale,  together 
with  an  affidavit  at  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execution 
and  attestation,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving 
the  same  (or  in  case  the  same  is  made  or  given  by 
any  person  nnder  or  in  the  execution  of  any 
process,  then  a  description  of  the  residence  and 
occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to  and  the 
said  copy  and  affidavit  shall  be  filed  with  the 
registrar  within  seven  clear  days  after  the 
making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required 
to  be  filed."  That  provision  came  before  a  judge 
for  whose  great  common  sense  we  all  have  con- 
siderable respect,  viz.,  Martin,  B.  The  case  did 
not  arise  on  that  particular  Act  of  1878,  but  on 
an  Act  containing  similar  words.  It  was  the 
case  of  Tuton  v.  Sanoner  (3  Hurl.  A  Nor.  280 ; 
27  L.  J.  293,  Ex. ;  4  Jnr.  N.  S.  365).  Before  I 
read  the  passage  I  am  abont  to  refer  to  in  the 
judgment  of  Martin,  6.,  I  will  just  state  that  there 
the  Dili  of  sale  was  under  the  17  &  18  Vict.  c.  36 
—the  Act  for  preventing  frauds  upon  creditors  by 
secret  bills  of  sale — which  required  to  be  filed 
an  affidavit  with  the  description  of  the  occupa- 
tion of  every  attesting  witness  to  the  bill  of  sale. 
It  was  held  by  the  court  that  it  was  not  a 
compliance  with  the  statute  to  describe  as 
"gentleman"  (which,  be  it  observed,  is  not  an 
occupation) — a  person  who,  though  formerly  an 
attorney,  was,  at  the  time  of  the  attestation, 
acting  as  an  attorney's  clerk.  He  had  au  nccn- 
pation  which  he  did  not  describe,  but  he  described 
bimself  as  a  "  gentleman,"  which  was  equivalent  to 
saying  that  he  had  no  occupation.  The  learned 
judge  (at  p.  282)  says  this:  "The  qn<>8tioii  is 
whether,  under  these  circumstances,  there  is  a 
sufficient  description  of  the  residence  and  occupa- 
tion of  the  attesting  witness  within  the  meaning 
of  the  Act  of  Parliament.  We  think  that  ques- 
tion has  been  already  concluded  by  the  case  of 
AUen  ▼.  Thompton  (1  Hurl.  &  Nor.  16 ;  25  L.  J. 
248,  Ex.;  2  Jor.  N.  S.  451);  and  if  the  m^ttter 
were  to  come  before  us  de  novo  we  should  be  of 
the  same  opinion.  The  witness  had  an  occupa- 
tion, which  ought,  therefore,  to  have  been  stated. 
The  definition  of  '  an  occupation '  is  '  the  principal 
business  of  one's  life ;  vocation ;  calling ;  trade ; 
the  business  which  a  man  follows  to  procure  a 
living  or  obtain  wealth : '  (Webster's  Dictionary)." 
A  g(»d  many  other  cases  have  been  cited,  which 
I  am  not  going  to  criticise.  I  would  much 
rather  decide  this  point,  which  is  a  little  different 


from  any  of  them,  on  what  I  conceive  to  be  the* 
true  principle  applicable  to  it.    From  the  evidence- 
before  me — and    I   am   certainly  somewhat    in- 
fluenced by  the  notoriety  of  the  name  of  McHeniy 
— these  facts  are  proved.    McHenry  was  called 
as    a   witness    by   the   defendants,  and  he  was 
asked  what  he  was.     He  said   that   he  was   a 
"contractor    and    financial    agent."     By    "con- 
tractor" he  explained  he  meant  a   "contractor 
for  the  building  of  railways  and  such  like ;  "  and 
by    a  "  financial   agent  "  he  explained  that   he- 
had  been  engaged  in  large  financial  agencies  tor 
the  Erie   Railway    Company    and    some    other 
companies,  and  that  he  was  actually  carryiu;  on 
the  business  of,  at  any  rate,  financial  ^e^nt  down 
to  and  in  the  year  1874,  wheu  the  Erie  Bailway 
Company    repudiated    the    connection   between 
him  and  them.    Then  he  said  that  the  litigation- 
between  him  and  the    Erie  Bailway  Company 
began,  and  absorbed  his  time  and  attention  from- 
that    period     Bnt   that    he  had   ever  formally 
abandoned  his  vocation  there  is  not  a  tittle  ot 
evidence  to  show.    On  the  contrary,  he  says  that 
in  1881,  after  this  bill  of  sale  was  executed,  no- 
doubt  he  again  did  considerable    business,    for- 
which    he    got    payment    amounting    to   30001. 
as  financial  agent  for  another  American  company. 
Now  is  it  or  is  it  not  untrue  P    Observe  that  the 
word  "  tme  "  is  not  appended  to  this  part  of  the 
provision  in  the  sub-section  which  I  have  read, 
although  it  is  used  with  reference  to  the  copy 
which  has  to  be  registered.    The  word  "true 
not  being  used  here,  there  is  no  emphatic  word 
used.      However,  there  must,   of    course,  be  a 
proper  description  of  the  occupation  of  a  man 
who  gives  a  bill  of  sale.    Bnt  was  this  an  untrue 
description  ?    What  is  the  object  of  having  the 
occupation  stated?     It  has  been  said  in  many 
cases  that  the  object  is  to  identify  the  individuu 
so  as  to  make  it  beyond  question  who  is   meant 
by  the  description.    Could  there  be  any  descrip- 
tion which  could  identify  the  gentleman  better 
than  that  of  "  contractor  and  financial  agent," 
although  he  had  not  been  carrying  on  the  busi- 
ness of  a  contractor  or  financial  agent  since  the 
year    1874,    when    the   Erie  Bailway  Company 
repudiation  took  place  ?    I  yery  much  agree  with 
what  was  said  on  that  point  in  the  ar^ment 
addressed  to  me  by  Sir  Horace  Davey,  viz.,  that 
if  McHenry  had  been  described  in  any  other  way 
it  is  very  probable  indeed  that  there  would  have 
been  an  objection  made  that  it  was  not  a  proper 
description  of  him.    To  my  mind  you  could  not 
have   identified  this  individual  MxsHenry  more 
certainly,  so  far  as  his  occupation  is  concerned, 
than  by  describing  him  as  a  "  contractor  and 
financial  agent."    in  my  opinion  it  was  not  an- 
true  so  to  describe  him,  although  he  had  not  in 
fact  been  carrying  on  any  of  those  businesses,, 
except  so  far  as  he  had  been  litirating  in  that 
character  with  the  Erie  Railway  Company  since 
1874.     During  the  argument  I  put  various  in- 
stances which  occurred  to  my  mmd,  although  of 
course  this  case  must  be  tried  on  its  own  ucts. 
To  take  an  illustration  from  a  humbler  position- 
in  life.    Supposing  a  labouring  man  or  a  brick- 
layer   had  been  laid   aside  for  a  year    or  two 
from  some  cause  like  illness  or  anything  of  that 
kind,  would  it  be  inaccurate  for  him  to  describe 
himself  as  a  "  labourer  "  or  "  bricklayer  P  "  I  can- 
not conceive  that  it  would.  The  object  is  to  identify 
that  man ;  and  in  his  own  village  or  neighbour-- 
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hood  the  man  would  be  known  by  that  deacrip 
tion,  and  he  wonid  be  called  so  and  so  the  brick- 
layer, or  80  and  so  the  labourer,  whether  he  was 
actnally  bricklaying  or  labouring,  or  whether  he 
had  been  prevented  from  bricklaying  or  labooring 
for  some  time  by  some  cause  nf  that  kind.     So  in 
many  other  cases — I  do  not  refer  to  those  cases 
where  a  description  is  more  or  less  indelible,  like 
"barrister"  or  "surgeon" — ^but  in  cases  where 
the  bneinesB  is  of  necessity  of  an  intermittent 
character,  like  that  of  a  contractor  and  engineer, 
or  like  that  of  a  surveyor  or  land  agent,  it  is  not 
untrue  to  describe  the  man  as  "contractor,"  "civil 
engineer,"  "  surveyor,"  or  "  land  agent "  simply 
beoanse,  for  some  reason  more  or  less  cogent,  he 
has  been  for  some  time  prevented  from  acting  in 
that  profession.      I  have  regard,  when  I  decide 
this  point,  to  this  consideration  entirely.     What 
is  the  meaning  and  purpose  of  this  part  of  the 
provision  of  the  Act  of  Parliament  P  Tne  meaning 
and  purpose  is  to  identify  the  man.  If  the  descrip- 
tion gives  ns  a  true  description  of  his  vocation 
in  life  and  so  on,  by  which  he  can  well  be  identified, 
to  my  mind  it  is  no  answer  to  say  he  was  not 
actually  carrying  on  that  business  at  the  time; 
that  he  had  not  been  doing  anything  in  this  busi- 
ness for  a  year  or  two  before.    I  do  not,  I  repeat, 
think  that  is  an  answer ;  and  therefore  I  nold 
that  that  objection  to  this  bill  of  sale  does  not 
and  onght  not  to  prevail.   Well,  so  much  for  some 
of  the  questions  argued.    Now  I  confess,  and  I 
suggested  it  during  the  argpiment,  I  have  some 
donbt  whether  this  was  a  case  in  which  the  court 
onght    to  be  satisfied  that  the  whole    amount 
specified  by  this  bill  of  sale  was  then  dne,  and 
whether  there  ought  to  be  in  this  action,  which 
is  an  action  for  enforcing  the  security,  an  inquiry 
what  amount  was  bond  fide  dne  at  the  date  of  the 
security.    I  thought  that  might  be  arrived  at  in 
one  or  two  ways.     Possibly  it  might  be  said  that 
the  award  was  not  a  real  award  between  the 
parties,  but  that  it  was  a  thing  done  by  arrange- 
ment, and    that,   so  far  as   I  understand,  the 
19,0002.  and  odd,  at  that  date  due  to  them,  was 
a  matter  which  was  not  so  concluded  as  not  to 
be  open  to  inquiry.    I  had  some  doubt  whether 
an  inquiry  ought  not  to  be  directed  whether  any 
and  what  sum  beyond  the  5000/.,  -which  is  clearly 
proved  hy  the  evidence  before  me  had  been  ad- 
vanced, was  dne  at  the  date  of  this  bill  of  sale 
and  mortgage.     But  ni>on  reflection  I  think  I 
ought   not    to    do   that.      In    the    first   place, 
a    peculiar     point  of    that    kind    should   have 
been    specifically    pleaded,    and    there    is    no 
plea  at  all  which  raises    the   question    of   the 
statute  of  Elizabeth  in  any  way  so  that  anybody 
could  understand  it.    Moreover,  I  am  thoroughly 
convinced  from  the  evidence  before  me,  that  the 
transaction  which  took  place  in  Ao^.  1879  was 
one  completely  bond  fide.    I  am  satisfied  there 
had  been  considerable  investigation  before  that 
time  by  the  arbitrator  and  his  accountant  of  the 
daim  of  Sharp  against  McUenry,  and  that  the 
arbitrator  was  himself  satisfied,  when  the  arrange- 
ment was  made  in  Aug.  1879,  that  the  19,0002.  odd 
which  IfcHenry  no  longer  contested  was  in  point 
of  tact  due.    I  think  that  the  pleading  has  not 
only  not  raised  this  point,  but  advisedly,  because 
it  18  obvious  that  tnere  was  no  evidence  upon 
which  the  point,  if  raised,  would  have  been  sup- 
ported.   For  that  reason,  even  if  it  were  asked, 
which  has  not  been  done,  that  I  should  now  allow 


the  record  to  be  amended,  I  do  not  think  that  ib' 
would  be  right  now  to  allow  the  same  to  be- 
amended  so  as  to  raise  any  point  of  that  kind. 
Therefore  I  think    that   the    mortgage,  which. 
primd  faeie  of  course  is  a  good  mortgage  for  the- 
amount  stated  in  it  to  be  then  due,  is  proved  upon 
the  whole  of   the  evidence  before  me  to  be  a 
mortgage  for  a  sum  of  that  amount  which  was 
bond  fide  dne  in  the  opinion  of  both  parties  to. 
the  mortgagee,  and  should  not  be  disturbed  in  the 
least  de^ee  upon  that  ground.    Then  I  come  to 
the  consideration  of  another  point  which  I  con- 
fess, when  it  was  opened,  struck  me  as  being  one. 
which  could  not  be  maintained;  but  upon  reflec- 
tion I  think  there  is  a  great  deal  more  in  it  than 
I  thought  at  the  first  moment.    I  have  already 
stated  in  the  narrative  that  upon  the  8rd  July 
1885  a  further  bill  of  sale  was  given  in  pursuance, 
of  a  long  contract  entered  into  on,  I  think,  th» 
22nd  June  1885.    That  contract  was  a  contract 
for  capitalising  the    interest  then    dne  on  the 
former  mortgage,  and  by  one  of  the  paragraphs 
thereof  it  is  agreed  that  the  defendant  will  on  or 
before  the  4th  Jnly  1885  execute  a  valid  deed  of' 
covenant  in  favour  of  the  plaintiff  to  pay  the- 
snm  on  which  the  interest  was  capitalised  at 
38482.  and  interest  thereon  calculated  at  the  rate 
of  5  per  cent,  and  interest  on  the  24,6392. 19«.  9d.,. 
which  was  the  sum  mentioned  in  the  original 
mortgage,  at  the  rate  of  5  per  cent,  per  annum^ 
such  last-mentioned  interest  on  those  two  sums 
to  be  calculated  half-yearly  on  the  22nd  Dec.  and 
the  22nd  June  in  each  year.    It  is  further  agrreed' 
that,  if  the  interest  should  not  be  paid  within, 
twenty-one  days  after  those  dates,  it  should  be 
capitalised  at  compound  interest,  bearing  interest 
at  the  rate  of  5  per  cent,  per  annum  ;  and  that  he- 
would  on  or  before  the  31at  July  1885  procure  toi 
be  executed  by  all  proper  parties  a  valid  deed  of 
charge,  and  so  on.    Then  the  5th  clause  provides' 
that  McHenry  would  on  or  before  the  4th  July 
1885  duly  execute  a  bUI  of  sale  on  all  property- 
mentioned  in  the  inventory  or  list  to  be  made  and' 
subscribed,    and  so  on,  subject  to  the  charm- 
already  created  by  the  bill  of  sale  of  Aug.  18!^,. 
to  secure  all  moneys  charged  upon  the  shares- 
and  certificates  mentioned   before  or  due  or  to 
accrue  dne  under  the  deed  of  covenant  as  afore- 
said, and  for  the  purposes  of  this  memorandum 
of  the  4th  July  1885  should  be  considered  as  of 
the  essence  of  the  memorandum  of  agreement. 
This  bill  of  sale  was  undoubtndly  given  under 
that  contract ;  but  of  course,  when  the  bill  of  sale 
came  to  be  framed,  the  draftsman,  whoever  he  was, 
became  instantly  aware  that  it  was  impossible  to< 
make  a  good  bill  of  sale  in  those  terms ;  so  that 
what  he  has  done  has  been  ingenious   enough.. 
Instead  of  giving  a  bill  of  sale  according  to  the. 
contract,  he  has  taken  out  ot  this  contract  so 
much  as  could  be  embodied  in  a  valid  bill  of  sale 
and  given  a  bill  of  sale  for  that  part.    The  Bills'. 
of  Sale  Acts,  as  everyone  knows,  provide  that  a 
bill  of  sale  shall  be  void  unless  it  contains  certain 
specified  things.    Therefore,  whenever  you  have 
a  bill  of  sale  brought  into  question,  you  are,  from 
the  necessity  of    the  case,  obliged  to  look  into 
the    transaction    which    preceded  the    bill    of 
sale,     to    see    whether    it    was    a    bond   fide 
document.    I  confess  I  thought  at  first  that  the 
attempt  to  introduce  this  evidence  was  improper,, 
because  it  could  only  be  done  in  an  action  for 
rectification.    Bnt  it  did  not  at  the  moment  occur 
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to  me  that  this  was  a  bill  of  sale  which  the 
defence  impeaches,  and  in  order  to  impeach  that 
bill  of  sale  it  is  legitimate  to  show  what  the  real 
(Contract  between  the  parties  was,  and  that  the 
bill  of  sale  does  not  properly  carry  it  oat.  It  was 
accordingly  so  held  in  a  case  that  came  before  the 
Divisional  Court,  which  case  at  first  startled  me 
because  I  had  then  not  thoroughly  considered 
what  were  the  eSect  and  operation  of  the  Bills  of 
Bale  Acts.  That  is  the  case  of  Simpson  and  Wife 
V.  The  Charing  Croei  Bank  (34  W.  B.  568).  There 
the  bill  of  sale  was  executed  to  secure  200Z.  to 
the  defendants,  repayable  by  twenty-four  equal 
monthly  instalments  of  81.  6«.  Sd.,  together  with 
hterest  at  the  rate  of  25  per  cent.  At  the  same 
me  the  defendants  took  from  the  plaintiffs  a 
romisBory  note  of  even  date  for  ^Ot.,  to  be 
epaid  by  twent;^-four  monthly  instalments  of 
13(.  odd.  The  bill  of  sale  was  registered,  the 
promissory  note  was  not.  The  promissory  note 
contained  the  following  words:  "And  on  the 
failure  of  any  one  instalment  the  whole  balance 
remaining  unpaid  to  become  due  and  payable 
forthwith."  Default  having  been  made  in  pay- 
ment of  the  fourth  instalment,  the  defendants 
tock  possession  of  the  plaintiffs'  effects  under  the 
bill  of  sale.  Then  the  question  was,  whether  the 
bin  of  sale  was  valid.  It  was  held  not  to  be 
yalid,  and  for  the  following  reasons  which  are 

5iven  by  the  learned  judges  (Denman  and  Wills, 
J.).   Denman,  J.  said:  "The  bill  of  sale  has  been 
carefully  drawn,  and  avoids  illegality.    So  far  it 
appears  to  be  agood  bill.  But  it  and  the  promissory 
note  are  contemporaneous  documents,  and  refer 
to  the  same  matter,  and  by  the  promissory  note, 
on  the  failure  of  one  instalment  under  the  bill  of 
Bale,  the  whole  amount  charged  on  the  promissory 
note  is  to  become  due.    The  bill  of  sale  is  bad,  as 
not  showing  the  true  agreement  which  was  really 
entered    into   between  the  parties."     Then   he 
referi-ed  to  Ex  parte  OdeU ;  Ue  Walden  (39  L.  T. 
Eep.  N.  S.  333 ;  10  Ch.  Div.  76),  which  did  not 
exactly  decide    the  same    point,  bat  in  which 
there  are   expressions  of    opinions  npon  which 
that  judgment   might    be  well    founded.     The 
learned  judge  concluded  thus :  "Hiis  bill  of  sale 
is  ingenious  in  evading  the  Bills  of   Sale  Act, 
and  it  would,  by  means  of  the  promissory  note, 
enable  the  holder  of  the  bill  of  sale,  on  failure  of 
payment  to  him  of  the  first  instalment,  to  claim 
the  full  amount  from  the  plaintiffs.     The  two 
documents  cannot  stand  together,  and  if  all  the 
terms  were  inserted  into  one  document,  that  docu- 
ment would  be  bad."    That  means  if  they  were 
all  in  the  bill  of  sale.    The  other  learned  judge 
(Wills,  J.)  concurs  and  says :  "  The  whole  terms 
are  here  to  be  collected  from  two  documents. 
The  registration  refers,  therefore,  to  an  imperfect 
bill  of  sale."     Now,  here  I  have  got  not  only  this 
agreement,  but  also  a  deed  of  covenant   which 
does  practically  follow  out  the  agreement,  and 
which  was  dated  on  the  6th  July,  this  bill  of  sale 
being  dated  the  3rd,    These  docnments  all  refer 
to  the  same  transaction.    Therefore,  what  I  have 
actually  got  is  this:  An  agreement  which  not 
only    capitalised     the    interest    then    due,    but 
made   a   future    arrangement    for   payment    of 
compound  interest.     There  was  to  be  a  bill  of 
sale  to  secure  that  arrangement.    When  that  bill 
of  sale  came  to  be  drawn,  the  draftsman,  seeing  it 
could  not  be  done  in  that  way,  modified  the  bill  of 
sale  by  making  it  in  a  proper  form  and  leaving 


out  the  material  parts  of  the  arrangements,  which, 
however,  were  not  abandoned  because  they  appear 
in  the  de<id  of  covenant  which  was  executed  three 
days  afterwards.  That  is  very  ingenious,  but  I 
adopt  the  view  taken  in  Simrton  and  Wife  v.  Tk« 
Charing  Crott  Bank — which  I  should  respect 
even  if  I  did  not  agree  with  it — that  that  is  a 
mere  attempt,  by  altering  the  agreement  and 
putting  only  part  of  it  into  the  bill  of  sale,  to 
satisfy  the  Bills  of  Sale  Acts  without  altericg  the 
agreement.  I  do  not  think  that  that  is  competent ; 
but  I  am  of  opinion  that  the  court,  looking  at  the 
tricks  that  are  played  in  bills  of  sale  (I  do  not 
characterise  this  transaction  as  such),  has  a  rifht 
to  examine  with  great  care  a  transaction  of  this 
kind  before  it  allows  it  to  be  treated  as  valid._  I 
therefore  think  this  objection,  without  going 
further,  to  the  second  bill  of  sale  is  a  sound  one, 
and  that  bill  of  sale  is  to  be  treated  as  being  a 
void  document.  So  far,  therefore,  as  the  defence 
relates  to  tbat  bill  of  sale  it  succeeds,  and 
with  it  go  the  costs  of  the  action  which  apply 
to  that;  so  far  as  it  relates  to  the  rest  of 
the  action  it  fails,  and  fails  with  costs,  and 
the  costs  will  be  set  off.  There  are  two  actions ; 
the  second  of  which  relates  to  the  second  bill 
of  sale.  The  action  of  Sharp  v.  Broum  will  be 
dismissed  with  costs.  I  do  not  give  the  plaintiff 
the  costs  by  way  of  addition  to  his  security,  bat  I 
order  them  to  be  paid.  The  plaintiff  gets  the 
costs  of  that  part  on  which  he  has  succeeded 
practically ;  but  there  will  be  a  set-off  with  regard 
to  that  part  as  to  which  he  has  failed.  I  am 
informed  that  in  the  first  bill  of  sale  there  was  no 
schedule.  The  law  did  not  require  a  schedule  at 
the  time  ic  was  executed.  There  must  therefore 
be  an  inquiry  what  furniture  and  so  forth  was  in 
or  about  Oak  Lodge  at  that  time  and  was 
included  in  the  first  bill  of  sale.  That  is  the  best 
form  in  which  to  put  it. 

Solicitors  for  the  plaintiff,  C.  and  8.  Earrito* 
and  Co. 

Solicitors  for  the  defendants,  Ifitniw  and  Lomg^ 
den. 


June  U,  15. 16,  22.  Aitg.  2, 3.  and  11. 

(Before  STiRLnre,  J.) 

Shxppabd  v.  Giuiobb.  (a) 

Seitrielive  coveruaUt — BuHding  e»tat«—A**igni»e$ 
of  purehater*  —  Bight  to  enforce  againtt  one 
another. 

Sites  of  a  row  of  houeea  in  a  town  teere  eoncejrei 
by  the  tame  vendors  to  varioxu  person*,  all  oooiit 
the  same  time,  and  the  conveyances  were  «ti6«(on- 
^toUt^  all  in  the  same  form.  In  each  case  a  rent- 
charge  teas  reserved,  and  the  purchaser  eoventaUed 
that  he  %oould  build  the  house  agreeable  to  Mtefc 
order  of  building  as  was  described  in  a  plan 
dtratm  for  and  signed  fry  as  toell  the  purekaeer 
as  the  vendors ;  and  that  the  outside  or  form  af 
building  of  the  house  shouid  not  after  the  tame 
was  finished  be  ever  altered. 

The  assignees  ofapurehaeer  teere  making  an  addi- 
tion to  the  front  of  their  house,  and  the  astignees 
of  the  purchaser  of  the  adjoining  hottee  sought  to 
reitratn  theU  as  being  contrary  to  the  eovenants 
tutder  which  the  property  was  ndd. 

On  no  one  of  the  conveyances  produced  was  then 

(a)  Bapoited  by  A.  J.  EUlX,  Eaq.i  Barxlitaxvkt  JBm. 

•igitized  by  IL 
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any  plan  indorsed,  and  no  plan  tigned  by  any 
cf  the  purehaieri  wa*  forthcoming  at  the  <nal. 

Held  (following  the  principle  ttated  by  WiUt,  J.  in 
Nottingham  Patent  Bnck  and  Tile  Company  v. 
Butler,  54  L.  T.  Rep.  N.  8.  444;  15  Q.  B.  Dim. 
261 ;  16  lb.  778),  thai  it  leae  a  question  of  fact  in 
each  ease  tahelher  the  rettridtons  were  merely 
matters  of  agreement  between  the  vendor  and  the 
several  purchasers  for  the  protection  of  the  vendor, 
crwere  intended  to  be  for  the  common  advantage 
of  the  several  purchasers,  and  that  in  this  case 
w  was  not  shown  that  they  were  intended  to  be 
otherwise  than  for  the  benefit  of  the  vendor,  and 
the  plaintiffs  could  not  enforce  them. 

WeBtem  v.  MacDermott  (15  L.  T.  Rep.  N.  8.  641  ; 
L.  Rep.  2  Oh.  Avp.  72)  discfossed. 

Heid,  that  it  could  not  be  imfened  that  the  same 
plan  was  signed  by  aU  the  purchasers. 

This  was  an  action  by  the  owners  of  a  house  in 
Marlborough-buildings,  Bath,  against  the  owners 
of  the  adjoining  house,  to  restrain  the  erection 
by  the  defendants  against  the  front  of  their 
hoiue  of  a  sort  of  porch  running  to  the  height 
of  three  stories  up  their  house,  and  projecting 
about  seven  feet  from  it. 

The  ground  of  the  action  was,  so  far  as  the 
case  calls  for  a  report,  that  the  erection  of  the 
building  was  a  breach  of  certain  restrictive  cove- 
nants subject  to  which  the  defendants  held  their 
house. 

Both  houses  were  held  under  a  common  title. 
By  indentures  of  lease  and  release,  dated  the  19th 
and  20th  Dec.  1766,  certain  pieces  of  land,  the 
sites  of  the  row  of  houses  Marlborongh-bnild- 
ings  (then  intended  to  be  called  Milk-street),  were 
conveyed  by  Sir  B.  Garrard  to  J.  Wood  and  T. 
Brock,  in  trost  for  J.  "Wood,  in  consideration  of 
a  perpetual  yearly  rentcharge;  and  J.  Wood 
covenanted  with  Sir  B.  Garrard  that  he,  his  heim 
and  assigns,  would  at  his  and  their  own  cost, 
within  ten  yearn,  erect  such  houses  as  therein 
mentioned  upon  the  pieces  of  ground  thereby 
conveyed  according  to  the  plan  thereto  annexed. 
Wood  also  covenanted  to  keep  the  houses  when 
erected  in  repair,  and  to  rebuild  them  in  case  of 
fire ;  to  fence  in  the  property  and  keep  the  fences 
and  road  in  repair. 

Tlien  there  were  covenants  by  Sir  B.  Grarrard 
against  building  over  certain  lands  there  referred 
to.  The  plan  referred  to  did  not  show  any  eleva* 
tion  of  buildings,  but  simply  showed  certain  pro- 
posed streets  which  were  to  be  laid  out,  and  the 
pieces  of  land  which  were  not  to  be  built  on.  It 
nad  no  scale,  but  evidence  was  given  that,  if  made 
according  to  scale,  the  street  then  called  Milk- 
street  would  be  sixty  feet  wide.  It  also  showed 
a  street  running  through  from  Brock-street, 
orossing  Milk-street,  and  passing  into  what  was 
called  there  Town  Common,  which  was  imme- 
diately to  the  west  of  the  land  on  which  Marl- 
borough-buildings was  built. 

Wood  died  in  Dec.  1785,  having  by  his  will 
devised  his  real  estate  to  J.  Tomkinson  and  E. 
Wood.  Sir  B.  Grarrard  also  died,  and  his  devisee 
was  Sir  P.  Gay. 

By  an  indenture  of  the  16th  Dec.  1785,  from 
which  it  appeared  that  conveyances  had  been 
made  by  Wood  of  parts  of  the  land,  reserving  to 
Sir  B.  Garrard  rentcharges  equal  in  amount  to 
the  rentcharge  reserved  by  the  deed  oE  Dec.  1766, 
Sir  P.  Gay,  pnrsnant  to  a  provision  for  that  event 


contained  in  the  deed  of  Dec.  1766,  released 
Wood's  devisees,  and  the  land  remaining  vested 
in  them  from  the  rentcharge,  and  released  them 
from  the  covenants  as  to  erection  and  repair  of 
buildings  entered  into  by  Wood  so  far  as  regards 
the  piece  of  land  which  had  been  so  conv^ed. 

By  indentures  dated  the  28th  and  29th  Sept. 
1787,  Tomiinson  and  £.  Wood,  and  certain  mort« 
gagees,  conveyed  the  site  of  the  houses  in  Marl- 
borough-buildings to  W.  Cross  as  trustee  fop 
three  persons,  Fielder,  Broom,  and  King,  pai> 
chasers  at  an  auction,  as  tenants  in  common. 

The  benefit  of  the  covenants  entered  into  by 
Sir  B.  (3^rrard  was  assigned  to  the  purchasers, 
but  the  conveyance  was  not  expressed  to  be  sub. 
ject  to  the  covenants  contained  in  the  deed  of 
Dec.  1766.  Then  there  was  a  proviso  and  agre». 
ment  that  the  houses  to  be  erected  on  the  said 
ground  facing  Milk-street  should  be  so  far  set 
back  and  range  in  or  near  a  straight  line  so  as  to. 
make  Milk-street  to  be  not  less  than  forty  feeb 
wide,  measuring  from  the  fronts  of  such  house* 
to  the  opposite  boundary  wall  of  the  gardens  or 
stables  belonging  to  houses  in  the  Boyal-crescent. 
The  street  was  made  forty  feet  wide  in  accordance 
with  this  proviso,  and  not  sixty  feet  as  provided 
by  the  plan  on  the  deed  of  Dec.  1766.  And  the 
street  shown  on  that  plan  running  from  Brock- 
street  into  Town  Common  was  not  so  made,  but 
two  houses  had  been  built  on  the  western  part  of 
what  seemed  to  have  been  intended  to  be  the  site 
of  the  street. 

By  indentures  of  lease  and  release,  dated  the 
4th  and  5th  Dec.  1787,  made  between  Fielder, 
Broom,  and  King  of  the  first  part,  Cross,  their 
trustee,  of  the  second  part,  and  B.  Hewlett  of 
the  third  part,  the  site  of  the  plaintiffs'  house  was 
conveyed  to  B.  Hewlett,  their  predecessor  in  title. 
It  was  stated  to  be  in  consideration  of  Hewlett 
having  beg^n  and  being  then  building  a  messuage' 
upon  the  ground,  which  was  intended  by  him  to 
be  finished  in  such  manner  as  thereinafter  men- 
tioned, and  of  the  perpetual  yearly  rent  therein- 
after reserved,  and  the  covenants  on  Hewlett's 
part  thereinafter  contained.  It  was  also  stated 
to  front  east  on  the  street  to  be  called  Marl- 
borough-buildings, and  was  conveyed  with  the 
messuage  then  building  thereon,  and  with  the 
benefits  of  the  covenants  entered  into  by  Sir  D. 
Garrard  by  the  deed  of  Dec.  1766.  And  Hewlett 
covenanted  to  pay  the  rentcharge,  and  thati 
he,  his  heirs  and  assigns,  would  complete  the 
messuage  then  building  by  him  in  the  manner 
thereby  directed,  and  subject  to  the  provisoes 
and  conditions  in  that  behalf  therein  contained, 
"  and  agreeable  to  such  order  of  building  as  was 
mentioned  and  described  in  a  plan  drawn  for  and 
signed  as  well  by  the  said  B.  Hewlett  as  the  said 
Fielder,  Broom,  and  Kiner,  of  such  buildings." 
He  also  covenanted  to  erect  boundary  walla  to  be 
party  walls  between  him  and  the  owners  of  the 
premises  adjoining,  and  to  be  paid  for  and  re- 
paired by  them  at  their  equal  expense ;  and  that 
"the  outside  or  form  of  building  of  the  said 
intended  messuage  on  the  east  side  of  the  said 
plot  of  ground  hereby  convoyed  shall  not  after 
the  same  is  built  and  finished  as  aforesaid  be  ever 
altered  or  varied ;"  and  also  to  pay  the  expense 
of  making  the  common  sewer,  and  to  contribute 
to  the  completion  and  repair  of  a  certain  road ; 
and  also  not  to  permit  certain  trades  to  be  carried 
on  upon  the  premises,  including  the  trade  of  a 
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victnsUer.  Then  there  was  a  proviso  that,  in  case 
any  difference  should  arise  between  Hewlett,  his 
heirs  or  assigns,  and  any  other  assignee  or  tenant 
of  Fielder,  Broom,  and  King,  of  any  other,  or 
near  or  adjoining  premises,  touching  the  nuiking, 
erecting,  or  repairing  of  any  party  wall,  or  any 
sewer,  or  the  price  to  be  paid  for  the  same,  or  any 
other  matter,  cauRe  or  thing  whatever  relating  to 
the  building  of  the  said  house  and  buildings 
thereby  conveyed,  then  snch  difference  should  be 
referred  to  W.  Cross,  whose  determination  should 
be  final. 

The  conveyance  to  Charles  Fielder,  the  defen- 
dant's predecessor  in  title,  was  dated  the  5th  Feb. 
1788.  That  also  was  in  consideration  of  a  rent- 
charge,  and  subject  to  provisoes  and  covenants 
similar  to  those  contained  in  the  conveyance  to 
Hewlett,  and  C.  Fielder  covenanted  to  observe 
them. 

There  were  thirty-four  houses  in  Marlborough- 
buildings,  all  in  external  appearance  resembling 
one  another,  and  apparently  ouilt  about  the  same 
date,  but  at  the  north  end  of  the  land  conveyed 
to  Fielder,  Broom,  and  Xing  was  a  pablic-house, 
which  appeared  to  have  been  used  for  that  purpose 
for  many  years. 

Conveyances  of  twelve  of  the  houses  in  Marl- 
borough-buildings  (ranging  from  No.  5  to  No.  34) 
were  put  in  evidence.  They  were  all  dated  the 
5th  Dec.  1787  or  the  5th  Feb.  1788,  and  were  all 
substantially  in  the  same  form. 

It  was  alleged  that  each  purchaser  of  a  site  in 
Marlborough- buildings  signed  the  plan  referred 
to  in  the  conveyance  to  Hetrlett,  which  was  simi- 
larly referred  to  in  the  other  conveyances,  but  no 
plan  was  forthcoming  at  the  trial,  and  on  no 
«ne  of  the  conveyances  produced  was  any  plan 
indorsed. 

Graham  HaiUngB,  Q.C.  and  MuUigan  for  the 
plaintiffs. — There  was  a  general  building  scheme 
lor  this  estate,  and  any  one  of  the  persons  who 
have  bought  houses  on  the  faith  of  that  can 
•enforce  against  the  others  the  covenants  which 
were  inserted  in  each  conveyance  for  the  porpose 
of  preserving  the  character  of  the  estate : 

Wettem  r.  McicDermoU,  15  L.  T.  Eep.  N.  S.  641  j 
L.  Bep.  2  Ch.  App.  72. 

tSiiELiNG,  J.  referred  to  Keatet  v.  Lyon,  20  L.  T. 
Hep.  N.  S.  225;  L.  Rep.  4  Ch.  Apn.  218.]  In 
some  respects,  perhaps,  the  building  has  not  been 
carried  out  precisely  as  originally  intended,  but 
the  alteration  would  not  prevent  the  plaintiffs 
from  enforcing  the  covenants : 

Saver*  t.  Collyer,  51  L.  T.  Bep.  N.  S.  723;  28  Ch. 

Dir.  108,  whioh  explains 
Duk0  of  Bedford  v.   Tnutaet  of  Britith  Mtueum, 

2  My.  &  K.  552 ; 
Nottingham  Patmt  Briek    and    TUe    Comnanv   v. 

Butler,  51  L.  T.  Eep.  N.  S.  444;   15  Q.  B.  Div. 

261;  16  lb.  778. 

The  plan  which  was  signed  by  each  purchaser 
must  have  been  the  same  one.  If  there  had  been 
a  separate  plan  in  each  case  it  would  probably 
have  been  indorsed  on  each  conveyance,  and  this 
is  not  so.  Moreover,  if  there  had  been  several 
plans  it  is  not  likely  that  all  of  them  would 
nave  been  lost.    We  contend,  therefore,  that  each 

C chaser  bought  on  the  &ith  of   having  the 
efit  of  the  covenants  entered   into  by  the 
others. 

W.  Pearson,  Q.C.  and  Emden  for  the  defen- 
dants.— ^The  deeds  in  this  case  are  distinguishable 


from  those  in  Western  v.  MaeDermott,  and  the 
covenants  do  not  run  with  the  land.  There  is 
nothing  to  show  that  the  plan  in  each  case  was  the 
same  one,  or  that  there  was  any  representation 
to  a"y  purchaser  that  he  was  to  have  the  benefit 
of  the  covenants  entered  into  by  the  others,  and 
the  plaintiffs  cannot  enforce  these  covenants : 

Keatet  r.  Lyon  {uhi  sup.) ; 

BenaU  r.  Couilithav!,  %  L.  T.  Bep.  N.  3.  501 ;  41  lb. 
116 ;  9  Ch.  Div.  129 ;  U  Ch.  Div.  866 ; 

Master  r.  Hansard,  34  L.  T.  Bep.  N.  S.  719 ;   4  Ch. 
Div.  718; 

Nottingham  Patent  Briei  and  TUe  Company  v. 
Butler  (u6i  sup.). 
There  is,  we  say,  no  building  scheme,  and  if  there 
was  one  originally  it  has  been  departed  from,  aad 
the  plaintiffs  have  acquiesced  in  it,  so  that  it 
would  be  inequitable  to  allow  them  now  to  enforce 
the  covenants  entered  into  for  preserving  it : 

Bayers  t.  Collyer  {ubi  sup.). 
Graham  Hastings,  Q.C.  in  reply. — The  defen- 
dants have  notice  of  the  covenants  entered  into 
by  their  predecessors  in  title,  and  are  bound  by 
them.  Tne  fact  that  the  vendor  in  snch  a  case 
does  not  bind  himself  by  express  covenant  to 
enforce  the  covenants  for  the  oenefit  of  the  pur- 
chasers does  not  prevent  the  purchasers  from 
enforcing  them : 

Harrison  v.  Good,  24  L.  T.  Bep.  N.  S.  263;  L.  Bep. 
U  Eq.  388. 
He  also  referred  to 

Tipping  V.  Eckersley,  2  E.  A  JT.  264. 

Cur.  ode.  vtiU. 
Aug.  11. — Stirlins,  J.  stated  the  facts,  and 
continued  : — There  is  no  question  at  all  that  the 
defendants,  as  far  as  the  covenants  contained  in  the 
conveyance  of  the  5th  Feb.  1788  are  concerned,  took 
with  notice.  There  is  a  question  whether  they  took 
with  notice  of  the  provisoes  in  the  former  deed 
as  to  the  road  being  forty  feet  wide,  or  the  distance 
between  the  front  of  the  buildings  and  the  oppo- 
site wall  being  forty  feet.  On  that  there  is  a 
question,  but,  as  regards  the  covenant  not  to  altw 
the  east  front  of  the  building,  there  is  no  doubt 
that  the  defendants  took  with  notice  of  that; 
and  the  question  which  arises  on  this  part  of  the 
case  is,  whether  the  plaintiffs  have  any  right  to 
enforce  it.  Now,  as  regards  that,  the  bw  is  veir 
shortly  put  by  Hall,  v.G,  in  the  case  of  Benals 
V.  Cowlishaw  (38  L.  T.  Eep.  N.  S.  504 ;  9  Oh.  Div. 
129),  in  which  he  says  this :  "  Who  then  (other 
than  the  original  covenantee)  is  entitled  to  the 
benefit  of  the  covenant  f  From  the  cases  of 
Mann  v.  Stephens  (15  Sim.  877),  WMtem  \. 
MaeDermott.  and  Coles  v.  Sims  (22  L.  T.  Bep. 
134,  277;  Kay,  56;  5  De  G.  M.  A  Q.  1).  it  may, 
I  think,  be  considered  as  determined  that  anyone 
who  has  acquirad  land,  being  one  of  several  lots 
laid  out  for  sale  as  building  plots,  where  the  court 
is  satisfied  that  it  was  the  intention  that  each  one 
of  the  several  purchasers  should  be  bound  bv, 
and  should,  as  against  the  others,  have  the  benefit 
of  the  covenants  entered  into  by  each  of  the  pur- 
chasers, is  entitled  to  the  benefit  of  the  covenant ; 
and  that  this  right — that  is,  the  benefit  of  the 
covenant — enures  to  the  assign  of  the  first  pnr- 
chaser ;  in  other  words,  runs  with  the  land  of 
such  purchaser.  This  right  exists,  not  only  where 
the  several  parties  execute  a  mutual  deed  of 
covenant,  but  wherever  a  mutnal  contract  can  be 
sufficiently  established."  That  was  approved  of 
in  the  Court  of  Appeal,  and  ths,  law  has  been 
digitized  by  V^JVl/ 
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recently  considered  and  laid  down  in  the  case  of 
The  Nottingham  Patent  Briek  and  Tile  Company 
T.  Butler,  which,  in  the  first  instance,  came  before 
Wills,  J.  in  the  Queen's  Bench  Division.  That 
went  to  the  Court  of  Appeal,  and  the  law  which 
is  laid  down  by  Wills,  J.  was  approved  by  the 
Court  of  Appeal.  He  says :  "  The  principle  which 
•ippears  to  me  to  be  dedncible  from  the  cases  is, 
that  where  the  same  vendor  selling  to  several 
persons  plots  of  land,  parts  of  a  larger  property, 
eiacts  from  each  of  them  covenants  imposing 
restrictions  on  the  use  of  the  plots  sold,  without 
patting  himself  under  any  corresponding  obliga- 
tion, it  is  a  question  of  fact  wheta«r  the  restric- 
tions are  merely  matters  of  agreement  between 
the  vendor  himself  and  his  vendees,  imposed  for 
his  own  benefit  and  protection,  or  are  meant  by 
him  and  understood  by  the  buyers  to  be  for  the 
common  advantage  of  the  several  purchasers. 
If  the  restrictive  covenants  are  simply  for  the 
benefit  of  the  vendor,  purchasers  of  other  plots 
of  land  from  the  vendor  cannot  claim  to  take 
advantage  of  them.  If  they  are  meant  for  the 
common  advantage  of  a  set  of  purchasers,  Ruch 
purchasers  and  tneir  assigns  may  enforce  them 
tnter  te  for  their  own  benefit."  Then  he  goes  on 
to  discuss  the  cases,  and  the  result  of  the  whole 
appears  to  me  to  be  that  it  is  a  question  of  fact 
to  be  decided  having  regard  to  all  the  circum- 
stances  of  each  case,  as  Wills,  J.  put  it,  "  whether 
the  restrictions  are  merely  matters  of  agreement 
between  the  vendor  himself  and  his  vendees, 
imposed  for  his  own  benefit  and  protection,  or  are 
meant  by  him,  and  understood  by  the  buyers,  to 
be  for  the  common  advantage  of  the  several 
parchasers."  This  is  the  question  which,  h:tving 
regard  to  all  the  circumstances,  I  have  to  decide. 
Now,  in  the  first  place,  on  the  one  band,  it  is  to 
be  observed  that  each  deed  in  this  case  reserves 
the  vendor  the  rentcharge.  It  is  also  to  be 
observed  that  the  covenants  which  are  contained 
in  the  deed  are  not  merely  negative  restrictive 
covenants,  bnt  also  to  a  large  extent  afiSrmative 
covenants,  and  are  obviously,  so  far  as  they 
are  affirmative,  inserted  for  the  benefit  and 
protection  of  the  vendor,  and  for  the  security 
of  his  rentcharge  which  he  receives  out  of  the 
property.  It  is  also  to  be  observed  that,  as 
to  that,  piece  of  land  lying  at  the  end  of 
Marlborongh-buildings,  on  which  a  house  has 
been  erected,  it  cannot  be  inferred  from  any- 
tbing_  that  appears  in  the  evidence  that  the  vendor 
ever  intended  to  deal  with  that  as  subject  to  the 
restrictive  covenants  in  qupstion,  because  it  has, 
so  far  as  the  evidence  goes,  always  been,  at  all 
events  has  been  for  a  long  time,  held  and  enjoyed 
as  a  public-house,  which  woald  be  contrary  to 
one  of  the  covenants  contained  in  the  deed.  On 
the  other  hand,  there  are  certain  things  in  the 
deed  which  point  the  other  way.  First  of  all, 
there  is  the  reference  to  the  plan  of  building, 
and  it  is  alleged  in  the  statement  of  claim  that 
that  plan  was  signed  by  each  purchaser  of  a  plot 
on  the  bnilding  estate,  amongst  others,  by  Fielder, 
and  it  was  alleged  that  each  purchaser  signed 
the  same  plan.  Now,  if  that  had  been  proved,  it 
would  no  doubt  have  gone  a  long  way,  if  it  had 
not  been  entirely  conclusive,  as  to  the  question 
whether  these  restrictive  covenants  were  intended 
to  be  for  the  benefit  of  the  purchasers,  or  solely 
for  the  benefit  of  the  vendor.  But  the  plan  is 
not  forthcoming.    There  is   no  plan  which  is 


referred  to  in  any  one  of  the  deeds  which  has 
been  put  in  evidence  in  this  case,  which  is  forth- 
coming, and  I  cannot,  I  think,  infer  that  it  was 
the  same  plan  to  which  each  purchaser  referred 
in  the  covenant  into  which  he  entered.  It  is 
suggested  that  I  ought  so  to  infer  on  various 
grounds.  First  of  all,  i:  is  said  that,  if  it  was  a 
separate  plan,  it  would  be  more  natural  to  indorse 
it  npon  tne  deed,  and  unquestionably  there  is  no 
plan  indorsed.  On  the  other  hand,  it  appears 
from  some  of  the  deeds,  at  any  rate,  that  the 
building  of  the  houses  had  already  commenced, 
and  the  plan  being  a  building  plan  relating  to  the 
nature  of  the  houses  to  be  erected,  it  is  more 
probable  it  was  agreed  to  and  signed  before  the 
bnilding  commenced.  Then,  again,  it  is  said 
that  if  there  had  been  several  plans — if  a  dis- 
tinct plan  had  been  sigred  with  reference  to 
each  house,  it  is  improbable  that  all  would  have 
been  lost.  But,  even  supposing  that  evidence 
had  been  given  of  searches  sufficient  to  justify 
the  conclnsion  that  there  was  no  plan  forth- 
coming, I  think  it  would  be  going  too  far  for 
me  to  come  to  that  conclusion.  As  regards  the 
wording  of  the  deed  itself,  I  do  not  say  that  the 
wording  is  conclusive  against  the  contention  of 
the  plaintiffs,  bnt  certainty  it  is  equally  in  favour 
of  the  defendants,  and  perhaps,  if  it  is  strictly 
construed,  more  so.  It  is  a  plan  drawn  for  and 
signed  as  well  by  Hewlett  as  Fielder,  Broom,  and 
King  of  such  buildings.  That  is  to  say,  the 
wording  alone  is  perfectly  consistent  with  its 
being  a  separate  plan,  and  perhaps,  if  one  had  to 
construe  the  deed  strictly,  that  might  be  the 
better  construction.  However,  I  do  not  think  on 
the  whole  I  can  infer  that  the  same  plan  was 
signed  by  all  the  purchasers.  Then  anotner  point 
which  was  much  relied  upon  was  the  proviso  at 
the  end  of  the  covenants  to  which  I  have  referred 
with  reference  to  arbitration.  Certainly  that 
points  to  other  persons  having  a  certain  interest 
in  the  covenants.  But  that  also  appears  on  the 
face  of  the  deed,  because  there  are  certain  cove- 
nants, namely,  those  which  relate  to  the  erection 
of  the  party  walls,  those  which  relate  to  the 
construction  of  the  sewers,  and  those  which 
relate  to  the  completion  and  maintaining  of  the 
road,  as  to  which  the  deed  itself  points,  to  the 
expense  being  borne  by  the  owners  and  occupiers 
of  the  buildings,  and  it  seems  to  me  that  this 
proviso  is  inserted  in  reference  to  this.  Upon  the 
whole  I  have  come  to  the  conclusion  that,  having 
regard  to  all  the  circumstances,  it  is  not  made 
out  to  my  satisfaction  that  these  covenants  were 
intended  to  be  otherwise  than  for  the  benefit  of 
the  vendor,  and  that,  therefore,  the  plaintiffs 
fail  in  this  respect.  It  was  strongly  contended 
that,  in  coming  to  such  a  conclusion,  I  should  be 
departing  from  the  decision  in  Weiteim  v. 
MacDermott,  which  relates  to  not  the  same 
property,  but  to  certain  houses  which  were  built 
in  Brock-street,  one  of  the  streets  shown  on  the 
plan  referred  to  in  the  deed  of  1766.  Now, 
as  regards  that.  Lord  Bomilly  came  to  the 
conclusion,  in  deciding  the  case,  that  the  cove- 
nant which  had  been  entered  into  in  that 
case  ran  with  the  land,  and,  as  I  read  it,  his 
decision  was  founded  on  that.  He  does  deal 
with  the  equitable  doctrine  afterwards  for  coming 
to  the  conclusion ;  but  I  do  not  think,  and  I  thin£ 
it  was  admitted  by  the  learned  counsel  for  the 
plaintiffs,  that  the  statement  of  the  law  with  regard 
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to  the  equitable  doctrine  is  not  precisely  in  accor- 
dance with  the  cases  which  have  since  been 
decided  in  the  Court  nf  Appeal.  Therefore,  as 
£ar  as  that  t^oes,  I  cannot  regard  it  as  a  binding 
anthoritr  npon  me.  Then,  when  it  came  to  the 
Court  of  Appeal,  and  was  decided  hy  the  Lord 
Chancellor,  it  stands  in  rather  a  curious  position. 
He  did  not  decide  the  question  whether  the 
covenant  ran  with  the  land,  bnt  he  savs :  "  I  am 
relieved  from  the  ueceaaiby  of  considering  the 
qnestion,  because  it  was  aidmitted  on  the  part 
of  the  defendant  that,  he  having  purchased  his 
house  with  notice  of  the  restrictive  obligation 
attached  to  it,  a  conrt  of  equity  would  interfere 
to  prevent  his  violation  of  it.  This,  indeed, 
could  not  bo  disputed  after  the  cases  of  Tulk  v. 
Moxhay  (2  Ph.  774)  and  Coh^  v.  Sima  (uM  «t(p.). 
But  the  defendant,  admitting  that  he  is  bound 
by  the  covenant,  denies  that  he  has  been  guilty 
01  any  violation  of  it ; "  and  then  be  goes  on  to 
deal  with  the  rest  of  the  case.  I  nave  been 
furnished  with  copies  of  the  bill  and  answer  in 
that  case,  and  also  with  a  copy  of  the  Lord 
Chancellor's  judgment,  which  is  not  quite  given 
in  full  in  the  report ;  but  I  am  unable  to  arrive  at 
the  conclusion  that  the  Lord  Chancellor  decided 
there  precisely  the  point  upon  which  the  case 
would  be  an  authority  now,  namely,  the  mode  in 
which  he  arrived  at  the  conclusion  that  the  plain- 
tifE  in  that  case  had  a  right  to  enforce  the 
restrictive  covenant  subject  to  which,  no  doubt, 
it  was  admitted  that  the  defendant  took.  The 
facts  are  not  precisely  the  same  in  that  case  as 
in  the  present,  and  there  may  have  been  something 
in  the  case,  or  in  the  evidence,  which  induced  the 
very  learned  and  experienced  counsel  by  whom 
the  case  was  argued  on  behalf  of  the  defendant 
not  to  contest  that  point.  At  all  events,  I  can- 
not regard  it  as  a  decision  now  on  the  qnestion  of 
fact,  which  the  cases  to  which  I  hare  referred 
appear  to  me  to  show  it  to  be — as  a  binding 
decision  which  would  compel  me  to  hold  that  in 
this  case  the  plaintiffs  are  entitled  to  the  benefit 
of  these  restrictive  covenants.  Therefore,  upon 
that  part  of  the  case  I  hold  that  the  plaintiffs 
have  failed. 

Solicitors  for  the  plaintiffs,  JDawe$  anl  Sons, 
agents  for  OiU  and  Bush,  Bath. 

Solicitors  for  the  defendants,  Robituon,  Preston, 
and  Stow,  agents  for  Bume  and  llooke,  Bath. 


QUEEN'S   BENCH   DIVISION. 
June  27,  28,  and  29. 
(Before  Lord  Colekidg^,  C.J.  and  DiLT,  J.) 
Stefheks  v.  Hasbis  and  Co.  (a) 
Shipping  —  Charter-party  —  Exemptions    from 
demurrage  —  Striket  —  Weather    permitting — 
Meaning  of. 
In  a  charter-party,  contairting  the  usual  provision 
for  payment  of  demurrage,  with  the  exception 
"no  demurrage  to  he  paid  the  vessel  in  case  of 
any  hands  '  striking  work '  which  may    hinder 
the  loading  of  vessel,"  the  word  "stnke"  is  to 
he  understood  in  its  ordinary  meaning,  that  is, 
as  a  strike  of  workmen  against  their  employers 
in  the  ordinary  sense   of  the  word.     Abandon- 
ment of  the  work  by  the  workmen  through  fear 
of  cholera,  which  had  broken  out  in  the  district, 

(a)  Beportad  b;  HUKT  Lbish,  £■].,  B»nlMli-U.lMW. 


is  not  a  "  striko  "  within  the  meaning  of  "  hatids 
striking  work." 
Where  the  shipments  are  to  he  made  "  weather 
permitting,"  this  means  "sea  weather"  per- 
m,itting.  The  weather  which  interferes  to  sam 
demurrage  in  such  a  case  must  be  weather  wkiek 
itself  is  an  obstacle  to  the  loading  of  the  vesseL 
Where  thunderstorms,  rains,  and  floods  caused  a 
delay  in  bringing  the  cargo  from  a  diatanoe  to 
the  port  of  loading,  this  is  not  suck  weather  of 
brings  the  case  vnthin  the  eharter-pa/rti/,  tone  Ut 
save  demurrage. 

MoTioir    for   judgment   in    an    action    brought 

Xinst  the  defendants,  shipowners,  by  the 
intiff,  the  charterer  under  a  charter-party,  to 
recover  a  sum  of  75Z.  for  demurrage  which  he 
had  been  compelled  to  pay  to  the  defendants,  the 
defendants  having  refused  to  dpliver  the  cargo 
until  the  demurrage  was  paid.  The  charter  was 
to  carrv  iron  ore  from  Bilbao  in  Spain  to 
Middlesbrough,  and  the  charter-party  contained 
a  mutual  exception  against  "  riots,  strikes,  or 
stoppages  of  pitmen  or  miners  of  whatever  nature 
or  kind  soever,"  and  the  usual  provision  for  pay- 
ment of  demurrage  with  the  exception,  "no 
demurrage  to  be  paid  the  vessel  in  case  of  any 
hands  striking  work  which  may  hinder  tlie 
loading  the  vessel." 

It  also  contained  the  provision  that  the  ship- 
ments were  to  be  made  "  weather  permitting." 

The  mines  are  situated  in  the  mountains  at 
some  distance  from  Bilbao,  and  the  ore  is  brought 
down  from  the  mines  to  a  place  within  five  miles 
of  Bilbao,  and  there  deposited  in  large  hea{>B. 
Thence  it  is  brought  to  Bilbao  by  railway,  and 
the  trucks  are  brought  alongside  the  wharf,  and 
the  ships  loaded  with  the  ore  at  this  wharf  by 
means  of  "  spouts." 

The  evidence  showed  that  at  the  time  of  loading 
there  was  bad  weather,  thunderstorms,  rains,  and 
floods,  and  that  cholera  existed  in  the  district  of 
the  mines.  The  rains  made  it  difficult  to  raise 
the  ore,  besides  causing  irregularity  in  the  rail- 
way trains.  In  consequence  of  the  cholera 
breaking  out  many  of  the  miners  left  the  work^ 
in  fact,  abandoned  it,  and  fled  from  the  district 
through  fear  of  the  cholera.  From  these  causes 
delay  arose  in  loading  the  vessel. 

The  shipowner  claimed  demurrage  in  respect 
of  this  delay,  alleging  that  the  delay  bad  not 
arisen  from  "  strikes  "  or  "  bad  weather  "  within 
the  meaning  of  the  charter-party,  and  he  refused 
to  deliver  up  the  cargo  to  the  plaintiff  until  the 
demurrage  was  paid.  The  plaintiff,  in  order  to 
get  delivery  of  the  cargo,  paid  the  demnrrage, 
and  now  sued  to  recover  the  same. 

The  case  was  tried  before  Cave,  J.,  and  a  jury. 
Amongst  other  findings  not  now  material,  the 
jury  found:  (1)  That  the  state  of  the  weather 
was  such  as  to  interfere  with  the  bringing  down 
of  ore  from  the  place  of  deposit,  and  that  the 
delay  in  loading  the  ship  was  caused  by  such  state 
of  the  weather ;  (2)  That  the  delay  in  loading  the 
ship  was  caused  by  men  striking  work  by  reason 
of  the  cholera:  (3)  That  the  delay  was  partly 
caused  by  irregularity  in  railway  transit,  and 
that  such  irregularity  was  caused  partially  by 
cholera. 

Upon  these  findings  the  learned  judge  gave 
both  parties  leave  to  move  for  judgment,  and 
'  both  parties  now  moved  aooordiogly.        . 
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Oain^ord  Bruee,  Q.C.  (with  him  Straehan)  for 
the  pluntiS. — "  Striking  work "  simply  means 
leaving  the  work.  Here  the  delay  arnae  from  the 
miners  leaving  their  work  in  conseqaence  of  the 
cholera,  and  this  would  be  a  "  striking  work " 
-within  the  charter-party.  Delay  also  arose  in 
conveying  the  ore  to  the  ship,  in  consequence  of 
the  rains,  floods,  and  bad  weather  generally,  and 
this  woald  be  sufficient  to  bring  the  delay  within 
the  exception  "  weather  permitting,"  so  as  to 
save  demurrage. 

OvlUj,  Q.C.  and  Rolson  {Forhes,  Q.C.  with 
them)  for  the  defendants. — The  meaning  of  the 
•words  "  hands  striking  work  "  is  striking  work  in 
the  ordinary  use  of  the  word  "  strike  " ;  that  is,  a 
strike  against  employers  which  would  delay  the 
loading  of  the  vessel.  There  is  no  evidence  here 
of  any  such  strike.  The  evidence  merely  shows 
that  the  men  left  the  work  through  fear  of 
the  cholera,  which  is  not  a  "  strike "  in  the 
ordinary  meaning  of  the  word.  Secondly, 
"  weather  permitting  "  means  "  sea  weather  "  at 
the  port  of  loading,  and  not  thundorstorms  or 
sains,  which,  though  delaying  the  transit  of  ore 
from  the  mines  to  the  port,  are  not  such  weather 
as  to  save  demurrage  under  the  charter. 

Lord  CoLSBiDGK,  C.J. — In  this  case  various 
questions  were  argued  before  us.  It  is  an  action 
brought  for  breach  of  a  contract  contained  in  a 
charter-party,  but  the  questions  which  have  been 
argued  oefore  us  turned  exclusively  upon  two 
points.  The  contract  was  of  the  ordinary  kind, 
containing  the  usual  exceptions.and  also  containing 
the  usual  provision  as  to  demurrage,  with  the 
following  exception :  "No  demurrage  to  be  paid 
the  vessel  in  case  of  any  hands  striking  work." 
The  argument  was  this — it  was  founded  to  some 
extent  upon  the  admitted  and  uncontradicted 
evidence  of  the  case :  There  were  during  loading 
time  storms  and  rains,  and  there  was  a  good  deal 
of  evidence  to  show  that  there  was  bad  weather, 
but  nothing  to  show  that  there  was  any  bad  "  sea 
weather."  There  was  also  evidence  to  show  that 
the  summer  was  hot,  and  the  place  unhealthy,  and 
that  there  was  considerable  cholera,  and  a  great 
number  of  the  miners  fled  from  their  work — in 
fact,  abandoned  it  through  fear  of  the  cholera. 
There  was  nothing  in  the  nature  of  a  strike,  as 
against  the  masters,  in  the  ordinary  acceptation 
of  the  term.  The  ore  at  Bilbao  is  collected  in  the 
mountains,  and  brought  down  to  a  place  within 
fire  miles  of  Bilbao,  and  there  deposited  in  large 
heaps.  There  is  a  wharf,  and  ships  are  loaded  at 
the  wharf  by  "  spouts,"  as  at  Cardifi.  These  are 
all  the  facts  necessary  to  the  case,  which  was 
tried  before  Cave,  J.  and  a  jury.  The  learned 
judge  entered  a  verdict  for  the  defendants,  with 
leave  to  both  parties  to  move  for  judgment.  The 
real  question,  as  it  scorns  to  me,  was  not  asked  in 
the  case;  the  question  should  be,  not  whether 
they  struck  work  by  reason  of  the  cholera,  but 
whether  they  "  struck."  This  was  a  question  of 
fact  which  ought  to  have  been  left  to  the  jury ; 
but  this  question  was  not  asked  the  jury.  The 
two  true  questions  which  arose  in  the  case,  as  it 
seems  to  me,  were,  first,  "  Was  there  any 
evidence  of  a  "  strike  "  which  would  emancipate 
^e  charterer?"  Secondly,  "Was  there  any 
evidence  of  a  "  strike,"  so  as  to  disentitle  the  ship 
to  demurrage?"  In  mj  jadgment,  the  word 
"strike,"  in  the  expression  "riots,  strikes,   or 


stoppages,"  must  be  "  striking  "  in  the  ordinaiy 
sense  of  the  word  against  employers,  standing  out 
for  more  wages  on  the  part  of  the  workmen.  Of 
a  strike  in  that  sense  of  the  word  there  was 
absolutely  no  evideace  at  all,  no  evidence  which 
was  proper  to  be  submitted  to  a  jury.  The  strike 
arose  from  the  men  flying  from  the  cholera,  but 
this  is  a  totally  dtSerent  idea  from  a  "  strike  "  in 
the  ordinary  sense.  Then  is  a  different  con- 
stmction  to  be  placed  on  the  clause,  "  any  hands 
striking  work  which  may  hinder  loading  of 
vessel  ?  "  I  think  not.  If  you  cannot  construe 
the  expression  strictly,  what  are  you  to  fall  back 
nponP  "  Any  hands  striking  work  "  must  mean 
any  body  of  hands  striking  work  as  against  their 
employers,  and  of  such  a  strike  there  was  no 
evidence.  It  is  plain,  therefore,  that  there  was 
no  rtase  here  of  hands  "  striking  work  "  within  the 
meaning  of  the  charter-party.  The  ne.Tt  point  is, 
what  is  the  meaning  of  the  expression  "  weather 
permitting  P  "  Now,  it  has  been  argued  that  this 
includes  thunderstorms.  That  is  not  the  fair  con- 
struction of  those  words.  The  fair  construction 
of  those  words  is  "  sea  weather."  The  weather 
which  interferes  to  save  demurrage  must  be 
weather  which  itself  is  an  obstacle  to  the  loading 
of  the  vessel ;  of  such  weather  there  is  absolutely 
no  evidence  at  all.     These  two  facts  being  found 

X'nst  the  plaintiffs — there  being  no  evidence 
tever  of  a  "  strike,"  or  "  bad  weather,"  within 
the  meaning  of  the  charter-party — it  would  follow 
that  the  defendants  would  succeed.  We  think  it 
right  to  say  that  we  accede  fully  to  the  case  in 
the  House  of  Lords  (_Orant  v.  Coverdale,  61  L.  T. 
Eep.  N.  S.  472 ;  9  App.  Gas.  470;  53  L.  J.  462, 
Q.  B.)  that  was  pressed  upon  us  in  argument,  but 
the  present  case  is  different.  We  come  to  the 
conclusion  that  the  loading  was  not  interfered 
with  by  "  strikes,"  and  that  them  was  no  such 
"  weather  "  as  would  bring  the  case  within  the 
charter-party,  and  this  being  our  opinion  of  the 
case,  judgment  must  be  for  the  defendants  with 
costs. 

Day,  J. — I  entirely  concur. 

JttdgmetUfor  ihe  defendanit,  ioi<&  eotU. 

Solicitors  for  the  plaintiff,  Hollanu  and   Go., 
for  Belt  and  Cochrane,  Middlesbrough. 

Solicitor  for  the  defendants,  Bott^w  and  Boehe, 
Sunderland  and  London. 


Thursday,  July  21. 
(Before  Stkfhxm  and  Wills,  JJ.) 

Bxe.  on  the  prosecution  of  Thb  Gbbat  Westebn 
Bailwat  Coufaht  v.  Thx  Midland  Bailwat 
Company,  (a) 

Raihoay  eompany — Agreement  to  refer  to  arbir 
tration — Agreement  "  confirmed  and  made  bind- 
ing" by  private  Act,  and  scheduled  thereto — 
Jurisdiction  of  Railway  Commiitioners — Pro- 
hibition— Regulation  of  Railways  Act  1873  (36 
j-  37  Viet.  e.  48),  s.  8. 

An  agreement,  made  between  the  Oreat  Western 
Bailway  Company  and  the  MitUand  Railway 
Company,  provided  that  cM  differemeee  arising 
oit<  of  the  agreement  shotUd  be  determined  M 
arbihraiion  in  the  manner  provided  by  the  Bail- 
way  Companies   ArbitrcUum  Act  1859.     Thia 

M  Baporud  by  Hbsbt  LnaH,  £■«.,  BuiWar^WLa*. 

gitized  by  IL 


620-VoLLVn.,  N.8.] 


THE  LAW  TIMES. 


[Dw.  SI,  1887. 


Q.B.  Div.] 


Reg.  v.  Thb  Midland  Railtat  Cojipakt. 


[Q.B.  DiT. 


reemmi  wa*  eekedtiled  to  afrivaie  Act,  one  of 
teotiont  of  which  provided  that  certain 
"Head*  of  Agreement,"  a  copy  of  which  ia  con- 
tained in  the  schedule  to  the  Aet,  are  by  thie  Act 
"  confirmed  and  made  binding  upon  the  eeveral 
eowManiei  parties  thereto." 

A  dljfferenee  having  arisen  under  thie  agreement, 
one  of  the  companies  called  upon  the  Railway 
Gommissioners  to  decide  the  difference  under 
sect.  8  of  the  Regulation  of  Railways  Aet  1873. 

The  othw  company  applied  for  a  prohibition 
against  the  first  company. 

Hetd  {makiTig  absolute  the  rule  for  prohibition), 
that  the  words  in  the  mrivate  Aet, "  confirmed  and 
made  binding  upon  the  several  companies  parties 
Vtereto,"  did  not  make  the  provisions  of  the  agree- 
ment,  contained  in  a  schedule  to  that  Aet, 
"provisions  of  any  general  or  special  Aet" 
within  sed.  8  of  the  Act  of  1873,  and  that  the 
Railway  Gommissioners  had  no  jurisdiction  to 
undertake  the  arbitration. 

BriiE  for  a  prohibition  against  the  Midland  Rail- 
way Company  to  prohibit  them  from  further 
proceeding  in  an  application  made  by  them  to  the 
Railway  Commiasioners  against  the  Great 
Western  Railway  Company,  for  the  settlement  of 
a  dispute  as  to  rates,  on  the  ground  that  the 
commissioners  hare  no  jorisdiction  to  entertain 
the  application  without  the  consent  of  the 
Great  Western  Company. 

Up  to  the  year  1863  the  Great  "Western 
Railway  Company  had  no  line  of  railway 
running  west  of  Gloucester,  but  in  that  year 
an  amalgamation  took  place  between  the 
Great  Western  Company  and  the  South  Wales 
Railway  Company  and  the  lines  touchipg  the 
South  Wales  Company.  For  that  purpose  it 
w&s  necessary  to  obtain  an  Act  of  I'arliament 
authorising  such  amalgamation,  and  whilst  the 
BUI  for  this  purpose  was  proceeding  through 
Parliament  the  Midland  Railway  Company 
opposed  it.  During  that  opposition  an  agreement, 
dated  the  17th  March  1863,  was  entered  into, 
whereby  certain  facilities  were  granted  to  the 
Midland  Company.  This  agreement  was  not 
under  seal,  but  it  was  an  agreement  between  the 
two  companies  then  existing,  and  when  the  Bill 
proceeded,  the  opposition  of  the  Midland  having 
been  removed,  a  clause  was  insert.ed  in  the  Act 
which  was  obtained  in  1863,  called  the  Great 
Western  Railway  (West  Midland  Amalgamation) 
Act  1863  (26  &  27  Yict.  c.  cziii.)  dealing  with 
this  agreement. 

Sect.  63  of  this  Act  provides  that, 

The  "Heads  of  A^rreement "  between  the  Midland 
Bailway  Company  of  the  one  part,  and  the  Qreat 
Western  Bailway  Company  of  toe  other  part,  bearing 
date  tiie  17th  Harob  1863,  a  copy  of  which  is  contained 
in  the  Bchednle  (B)  to  this  Act,  are  by  this  Act  "  con- 
firmed and  made  binding  upon  the  several  companies 
parties  thereto. " 

Article  29  of  the  "  Heads  of  Agreement "  pro- 
vides that. 

All  fares,  rates,  and  charges  payable  mider  this 
agreement,  m  case  of  dispute,  and  all  qnestions  of 
difference  arising  out  of  this  agreement,  not  otherwise 
provided  for,  to  be  determined  by  arbitiation,  in  manner 
provided  by  the  Bailway  Companies  Arbitration  Act 
1859. 

Sect.  8  of  the  Regulation  of  Railways  Act  1873 
provides  that. 
Where  any  difference  between  railway  companies,  or 


between  oanal  companies,  or  between  a  railway  eom- 
paoy  and  a  oanal  company,  is,  nnder  the  provisiana  of 
any  general  or  speciu  Act  passed  either  befar«  or 
after  the  passing  of  this  Act,  required  or  anthoriaad  to 
be  referred  to  arbitration,  saoh  difference  shall,  at  ths 
instance  of  any  company  party  to  the  difference,  and 
with  the  consent  of  the  commissioners,  be  referred  to  tli» 
commissioners  for  their  deoision,  in  lien  of  beinff  <** 
ferred  to  arbitration,  Su>. 

A  difference  had  arisen  between  the  two  com- 
panies, as  to  what  portion  of  the  receipts  should 
go  to  one  company,  and  what  portion  should 
go  to  the  other — what  should  be  the  rate.  The 
Midland  Company,  relying  on  sect.  8  of  the  last- 
mentioned  Act,  had.  referred  the  dispute  for  set- 
tlement to  the  Railway  Commissioners.  A  role 
had  been  obtained,  on  behalf  of  the  Great  Western 
Railway  Company,  for  a  prohibition  to  prohibit 
the  commissioners  from  hearing  and  determining 
the  dispute. 

Sir  H.  Davey,  Q.C.  (with  him  Balfour  Broume, 
Q.C.  and  A.  0.  Meysey  Thompson)  showed 
cause_  against  the  rale. — ^The  question  in  this 
case  is,  whether  the  commissioners  have  jaria- 
diction  to  entertain  the  matter ;  in  oth^ 
words,  whether  this  is  a  dispute  coming  within 
the  operation  of  sect.  8  of  the  Regulation  at 
Railways  Act,  as  being  a  difference  required 
or  authorised  by  the  provisions  of  any  general 
or  special  Act  to  be  referred  to  arbitration. 
My  contention  is,  that  the  dispute  is  one 
coming  under  the  agreement,  and  consec^uently 
it  is  a  dispute  which  is  required  or  authorised  by 
the  special  Act  to  be  referred  to  arbitration. 
Apart  from  sect.  63  of  the  special  Act,  the  agree- 
ment would  have  no  binding,  effect  at  all;  bat 
that  section  makes  it  imperative  on  both  sides  to 
act  up  to  the  terms  of  the  agreement,  and  a 
breach  of  the  agreement  then  becomes  a  breach  of 
a  statutory  duty.  The  effect  of  the  words, 
"  confirmed  and  made  binding,"  in  sect.  63,  is  to 
incorporate  the  words  of  the  agreement,  and  make 
the  agreement  a  part  of  the  statute,  so  that  it 
derives  its  force  from  the  statute ;  that  being  so, 
the  29th  clause  of  the  agreement,  which,  by  my 
contention,  is  a  part  of  the  statute,  says  that  tlM 
dispute  shall  be  referred  to  arbitration.  Conse- 
quently, this  dispute  is  one  which  is  required,  by 
the  provisions  of  this  Act,  to  be  referred  to 
arbitration,  and  sect.  8  of  the  Regulation  of 
Railways  Act  applies,  so  as  to  give  the  commis- 
sioners jurisdiction  to  determine  the  dispute  at 
the  instance  of  either  party. 

Ba^ottr  Browne,  Q.C.  followed. 

Sir  Henry  James,  Q.C.  (with  him  the  Attorney' 
Oeneral  and  R.  8.  Wright)  in  support  of  the  rule. 
— The  fact  of  the  terms  of  the  agreement,  scheduled 
to  the  Act,  being,  by  sect.  63,  "  confirmed  and 
made  binding,"  does  not  include  the  agreement 
itself  within  the  Act.  The  agpreement  is  simply 
■  "  confirmed  and  made  binding,"  but  this  is  not 
a  containing  of  it,  within  the  provisions  of  any 
special  or  general  Act,  as  required  by  sect.  8 
of  the  Regulation  of  Railways  Act.  If  two 
companies  make  an  agreement,  if  it  be  made  with 
the  heads  of  agreement  not  under  seal,  as  in  this 
case,  it  is  right  that  an  application  should  be 
made  to  the  Legislature  to  say  such  an  agree- 
ment shall  be  binding  upon  the  company.  That 
is,  you  give  validity  to  it,  but  it  still  remains  a 
contract  infer  partes,  and  the  only  remedy  for 
breach  of  it  will  be  by  action  between  the  parties; 
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bat  there  ia  a  different  way  in  whicfa  the  Leginla- 
tnre  may  treat  the  contract.  They  may  brin^  the 
contract  into  the  statute,  and  then  they  may  make 
it  obligatory  by  virtue  of  the  statute,  and  not  by 
virtue  of  the  contract.  Then,  of  course,  a  marida- 
mut  could  go,  or  an  indictment  be  laid  for  breach 
of  the  condition  contained  in  that  contract.  That 
is  the  meaning  of  the  words  in  the  8th  section  of 
the  Act  of  1873.  Bat  that  is  not  so  in  the  present 
case  :  there  is  something  here  which  falls  short 
of  the  words  mentioned  m  the  Act  of  1873.  The 
following  cases  were  cited : 

Caledonian   Bailway    Company  ▼,   Onanock    and 

Wemyn  Bay  Railway  Company,  L.  Bep.  2  So. 

App.  847; 
Oreal  Wtttem  Sailvoay  Company  ▼.  Waterford  and 

Limeriei  Raihoay  Company,  44  L.  T.  Bep.  N.  S. 

723;  17  Ch.  DiT.  483;  50  L.  J.  613,  Ch. ; 
HaleMovien  Railway  Company  t.  Great  Wettem  and 

Midland  Raihoay  Company,  4  Browne  &  JSao.  224. 

Stbpheu,  J. — We  have  listened  to  the  argu- 
ments which  have  been  delivered  on  both  sides 
in  this  case,  with  all  the  attention  in  our  power, 
and  although  the  matter  certainly  has  some 
degree  of  intricacy  and  difficulty,  yet  I  think 
that,  when  one  or  two  distinctions  ure  understood 
which  became  evident  (I  speak  for  myself)  to  me, 
not  at  first,  but  after  the  argument  had  proceeded 
for  a  considerable  distance,  I  think  that  when 
those  distinctions  are  apprehended,  the  decision 
of  the  case  really  becomes  comparatively  simple. 
I  will  consider  first  what,  of  course,  in  this,  as  in 
all  cases,  is  really  the  real  reason  and  ground  for 
the  decision,  namely,  the  language  of  the  Begn- 
lation  of  Bailways  Act  of  1873,  as  compared  with 
the  provisions  of  the  26  &  27  Vict.  c.  113,  and 
■chednle  B.  to  that  Act.  The  Act  of  1873  de- 
clares that  where  any  difference  between  railway 
companies — T  leave  out  canal  companies — is, 
under  the  provisions  of  any  general  or  special 
Act,  required  or  authorised  to  be  referred  to 
arbitration,  that  difference  may  be  referred 
to  the  commissioners  for  their  decision.  The 
question,  therefore,  is  whether  in  the  present 
case  the  agreement  which  it  is  songht  to  refer  to 
arbitration  is  required  or  authorised  to  be  re- 
ferred to  it  by  any  special  Act  of  Parliament.  If 
so,  the  commissioners  are  justified  in  insisting 
upon  having  the  matter,  or  at  least  the  mrty  is 
justified  in  having  it  referred  to  the  Bailway 
Commissioners.  If  not,  then  the  G-reat  Western 
Company  is  entitled  to  have  a  prohibition.  Now 
the  state  of  affairs  is  this :  The  63rd  section  of 
the  private  Act  says  that  certain  Heads  of 
Agreement,  one  of  which  is  in  schedule  B.,  are 
by  this  Act  respectively  "confirmed  and  made 
binding  on  the  several  companies  parties  hereto." 
I  do  not  thmk  that  it  is  necessary  to  notice  that, 
for  the  contract  in  schedule  B.  is  the  question 
on  which  this  present  motion  depends.  I  will 
first  of  all  mention  the  distinction,  which  appears 
to  me,  as  soon  as  it  is  apprehended,  to  throw  light 
on  the  subject,  and  to  enable  one  to  be  free  from 
the  necessity,  which  I  am  always  glad  to  be  free 
from,  of  joining  in  the  attacks  on  those  who  draw 
Acts  of  Parliament,  which  I  observe  have  been 
made  by  several  of  the  learned  judges  before 
whom  this  case  has  been  brought.  I  always  feel 
that,  considering  the  extreme  difiicnity  under 
which  parliamentary  draftsmen  are  laid,  and 
the  extreme  rigour  of  the  test  they  have  to  under- 
go, or  which  their  works  have  to  undergo,  it  is 


rather    a    matter   to   be   avoided   by   judicial 
critics  to  speak  harshly  of  those  who  are  per- 
forming a  very  delicate  and  difficult  task.  I  know 
something  of  the  drawing  of  Acts  of  Parliament, 
and  I  do  not  feel  at  all  inclined  to  find  fault  with 
them  in  every  case,  because,  in  a  great  variety  of 
cases,  which  may  not  have  been  present  to  the- 
mind  of  the  person  who  drew  them,  the  judges 
may  afterwards  find  a  difficulty,  either  in  under- 
standing  the  Act  or  applying  the  Act  to  the  par- 
ticular facts.      With  that  remark,  let  us  see  what 
is  the  distinction  to  which  I  have  referred.    The 
distinction  appears  to  me  to  be  this :  When  you 
come  to  agreements  made  by  railway  companies 
with  each  other,  two  things  are  to  be  borne  in 
mind.     The  first  is,  that  such  agreements  very 
frequently,  perhaps  more  frequently  in  former 
times  than  is  the  case  at  present,  are  made  by 
parties  who  at  the  time  when  they  made  the  con- 
tract   were  not  legally  qualified  to  make  it,  and 
did  not  possess  those  powers  to  bind  themselves,, 
and  to  bind  their  successors,  which  they  would 
have  done  if  the  undertaking  had  been  of  a  more 
clear  condition.  That  is  one  matter,  but  it  seems  tOr 
me  to  follow  from  that  state  of  things,  that  it  will 
frequently  be  necessary  for  Parliament  to  sanction 
such  agreements,  and  to  g^ve  them  the  force  of 
binding  contracts,  as  between  parties  who  sub- 
stantially represent  the  railways  or  other  com- 
panies who  are  called  into  existence,  although  at 
the  time  when  the  agreements  were  made  they 
did  (not  represent  them,  and  had  not  full  legal 
power  about  them,  and  that  is  one  object  to  d& 
Icept    in    view    in    legislation    regarding    these- 
agreements.    Then  there  is  another  object  to  be. 
kept  in   view,  and   it  is  this,   that    agreements 
between     railway    companies    constantly    havo 
— in    fact,    nearly    all  of    them,    except    those- 
that  relate  to  mere  matters  of  working,  and  so 
forth — another    side.      They   affect    the   publio- 
convenience,    and    the    public    interest    would 
seriously     suffer     if     railways     were    allowed 
to    make     contracts    between    themselves      in 
which   the  public  was  substantially    interested. 
Here,  therefore,  you  have  two  different  matters,, 
which  have  to  be  attended  to,  in  legislation  on  this 
subject,  namely,  first,  the  legal  validity  of  agree- 
ments which  may  want,   or  probably  do  want, 
some  element  of  legal  validity;     secondly,  the- 
relation  of  the  public  to  the  agreements  so  made, 
and  to  the  possibility  of   their   being   charged.. 
Now,  that  being  the  state  of  the  case,  I  will  pro- 
ceed to  criticise,  in  the  first  place,  the  Act  itself. 
I  think  that  the  effect  of  this  sect.  8  is,  that  th& 
Bailway  Commissionersare  entitled  to  interfere,  or- 
rather  to  accept  a  reference  to  them,  in  cases 
where  the  difference  is  required  or  authorised  to  < 
be    referred  to  arbitration  by  any  general    or 
special  Act.    Generally  speaking,  what  does  that 
mean  P    What  is  the  object  of  such  a  provision  P^ 
It  seems  to  me  that  the  object  of  that  provision 
is  to  enable  the  Railway  Commissioners  to  have- 
referred  to  them   for  their  decision   questions 
where  the  arbitration  rests  upon  the  authority  of 
Parliament,  some  special  authority  by  Parliament 
which  requires  or  authorises  it.      That  is  to  say,, 
in  cases  in  which  the  railway  companies  could 
not  by  their  own  constitution,  and  according  to 
their  own  independent  powers,  do  the  thing  for 
themselves.     That  seems  to  me  in  general  words 
to  be  the  effect  of  that  section.    The  essential  part 
of  it  is,  that  the  requirement  or  authorisation  of 
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Arbitration  is  a  distinct  requirement  or  authori- 
sation of  anch  arbitration  bj  Parliament.  The 
question  is  whether,  in  the  present  case,  it  is  so  or 
not.  Now  the  nest  matter  is  to  look  into  the 
different  cases  in  which  the  question  has  come 
under  review,  because  it  is  from  the  consideration 
of  those  cases  to  which  our  attention  has  been 
drawn  that  1  have  formed  my  opinion.  There 
«re  three  cases,  namelj,  The  Caledonian  JUaiheay 
Company  v.  The  Greenock  and  Wemyi*  Bay  Bail- 
loay  GoBifany  (ubi  twp.);  Tlie  Qreat  IVeitem 
Bailtoay  Company  v.  The  Waterford  and  Limeriek 
BaiUoay  Company  {ubi  $up.) ;  and  The  Haletotaein 
Company  v.  The  Great  Weetem  and  Midland 
SaiUoay  Companie*  (uhi  tup.).  I  think  that  when 
Lord  Cairns'  judgment  in  the  Wemyss  Bay  case 
is  read  (it  has  been  referred  to  so  fully  that  I  do 
not  wish  to  ftp  through  it  again),  it  seems  to  me 
that  what  be  has  substantially  decided  on  the 
question  is  this :  He  refers  to  certain  agreements, 
and  then  he  says :  "  The  said  agreement  shall  be  " 
—this  is  part  of  the  clause — "and  the  same  is 
hereby  sanctioned  and  confirmed,  and  shall  be  as 
valid  and  obligatory  on  the  company  and  the 
Caledonian  Railway  Company  respectively  as  if 
those  companies  had  been  authorised  by  this  Act 
to  enter  into  the  said  agreement,  and  as  if  the 
same  had  been  duly  executed  by  them  after 
tiie  passing  of  this  Act."  Up  to  this  point  the 
-enactment  does  no  more  than  give  statutory 
validity  to  the  agreament.  That  is  to  say,  up  to 
this  point  the  words  of  the  agreement  are  simply 
those  which  were  necessary  to  give  legal  validity 
as  between  the  two  companies,  the  Caledonian 
and  the  Wemyss  Bay  Companies,  to  give  them 
authority  to  make  a  binding  contract,  notwith- 
standing the  difficulties  under  which  they  were 
laid  by  the  state  of  the  companies  at  the  time 
when  the  agreement  was  made.  Then  he  goes  on 
to  SAj :  "And  it  shall  be  lawful  for  the  company  " 
— ^this  is  a  further  part  of  the  clause — "and  it  slull 
be  lawful  for  the  company  (that  is  the  Greenock 
and  Wemyns  Bay  Railway  Company)  and  the 
Caledonian  Railway  Company  respectively,  and 
they  are  hereby  required  to  implement  and  fulfil 
all  the  provisions  and  stipulations  in  the  said 
t^;reement  contained,"  and  then  he  goes  on 
further  to  say:  he  says  it  in  somewhat  fuller 
words  than  I  am  now  using,  "  the  effect  of  that 
ia  to  give  to  the  agreement  the  character  of  an 
Act  of  Parliament."  I  think  there  can  be  no 
doubt  that  that  is  the  effect  of  the  words.  He 
says,  and  I  read  that  part  of  his  judgment  as 
specially  applicable  to  this  case :  "  It  is  clear  be- 
yond the  poEsibility  of  argument  that  when  an 
agreement  between  two  companies  who  are 
-coming  for  an  Act  of  Parliament  is  scheduled  to 
the  Act  of  Parliament,  and  when  an  enactment  is 
found  in  the  body  of  the  Act  that  each  company 
shall  be  required  to  implement  and  fulfil  all  the 
provisions  and  stipulations  in  the  agreement, 
-every  provision  and  stipulation  in  that  agree- 
ment becomes  as  obligatory  and  binding  upon  the 
two  companies  as  if  those  provisions  had  been 
repeated  in  the  form  of  statutory  sections."  That 
seems  to  me  to  be  a  principle  which  has  never 
been  controverted  at  all,  which  is  accepted  by  all 
the  different  lords,  Lord  Chelmsford,  Lord 
Hatherlejy,  and  Lord  Selborne,  without  further 
observation,  and  by  which  we,  and  every  other 
court,  are  urdoubtedly  bound.  Kow,  as  iaie  as 
re|i;ards  that  matter,  the  question  in  the  oase  is 


whether  the  words  which  say  that  the  schedule  B. 
is  by  this  Act  "  confirmed  and  made  binding  xvaan. 
the  companies  hereto  respectively,"  may  be  taken, 
as  to  the  first  part  only  of  the  clause  which  I 
have  just  read,  on  which  Lord  Cairns  remarked, 
or  whether  it  is  as  extensive  as  the  clause  in  that 
case,  which,  after  saying  that  the  agreement  was 
valid  and  obligatory,  went  on  to  say,  ""The 
companies  are  hereby  required  to  implement  and 
fulfil  all  the  provisions  and  stipulations."  It 
appears  to  me  that  the  first  part  of  the  words  in 
the  Caledonian  Company's  case  are  substantially 
the  same  as  the  words  in  this  Act.  I  can  see  no 
difference  at  all  between  enacting  that  certain 
words  shall  be  valid  and  obligatory,  and  saying 
that  the  ag^reement  is  to  be  confirmed  and  made 
binding  on  the  several  parties.  I  do  not  under- 
stand now  an  agreement  which  was  not  made 
binding  could  be  made  obligatory.  "  Confirmed  " 
is  common  to  both.  What  is  the  meaning  of  an 
agreement  being  obligatory  ?  It  can  mean 
nothing  else  but  that  the  parties  are  bound  by  its 
contents.  What  is  the  meaning  of  a  contract 
being  binding  ?  It  can  mean  nothing  else,  that  I 
can  see,  except  that  the  different  clauses  of  the 
contract  are  obligatory  upon  the  parties  who  are 
the  parties  to  the  contract.  Indeed,  the  only  dif- 
ference that  I  can  see  between  "  binding "  and 
"  obligatory  "  ia  that  the  one  is  an  English  word 
and  the  other  a  Latin  word,  used  to  ex{x«as 
identically  the  same  idea ,  because  "  obligatory  " 
means  "binding,"  and  "binding,"  I  suppose, 
means  an  "  obligation  "  or  "  tie."  It  appears  to 
me,  therefore,  that  the  words  in  the  case  of  the 
Wemyss  Bay  Company  are  identical  practicalhr 
with  the  meaning  of  the  words  in  this  sect.  63, 
and  they  undoubtedly  have  the  effect  of  m^iring 
these  contracts  good  contracts  as  between  the 
parties.  Then  there  are  no  other  words  in  sect. 
63;  there  is  nothing  requiring  the  parties  to  im- 
plement and  fulfil  all  the  provisions  and  stipolai- 
tions  of  the  agreement  required.  The  first  part 
of  Lord  Cairns'  judgment  gives  complete  e&ct 
to  the  whole  of  the  provisions  of  sect.  63.  I  can 
see  nothing  in  sect.  63  which  has  the  same  effect 
as  the  words  "  to  implement  and  fulfil,"  which 
are  put  in  in  the  other  case.  It  seems  to  me  that 
the  result  of  that  is,  that  the  words  of  sect.  63  in 
the  private  Act  on  which  the  present  case  turns, 
contain  no  words  making  the  terms  of  the  agree- 
ment  immutable  except  by  Act  of  Parliament.  I 
must  say  that  it  strikes  me,  that  the  observatian 
which  was  made  by  my  brother  Wills,  in  the 
course  of  the  argument,  shows  how  very  strong  a 
thing  it  would  be  to  hold  that  they  are  immutabla 
except  by  Act  of  Parliament.  It  would  cause  the 
great  expense  of  getting  Bills  passed  at  almost 
every  step,  when  they  wanted  to  make  the 
simplest  alteration  to  which  both  parties  were 
willing  to  agree,  and  to  do  that  without  any 
oorreaponding  necessity  for  it,  in  a  number  cs 
things  in  which  the  pnblic  has  no  interest  what- 
ever. I  very  much  object,  therefore,  to  construe 
the  Act  in  such  a  way  as  to  involve  that  conseqnenoeL 
It  is  not  necessanr  that  I  should  make  any  obser- 
vation upon  the  Lord  Chancellor's  remarks  upon 
implementing  and  fulfilling,  and  upon  the  conae> 
quenoe  which  he  considers  to  flow  from  it, 
because  they  apply  only  to  the  case  of  The  CaledO' 
man  BaUiway  Company  v.  Greenock  and  Wtmyu 
Bay  Baihoay  Company.  It  does  not  seem  to 
me  to  have  any  necessary  connection  with  this 
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case.    The  next  case,  which  was  decided  in  the 
yew-  1881,    is  the  case  of    TKe  Cheat  Wettem 
Mailioay  Company  v.  The  Water/ord  and  Limerick 
BaUvoay  Company,  -which  came  first  before  Sir 
George  Jessel,  on  which  he  delivered  a  judg- 
ment which  it  has  been  truly  said  is  very  much 
less  confident  than  it  was  that  most  eminent 
jadge's  custom  to  deliver,  in  which  he  was  over- 
mled    W    the   Court   of  Appeal,    consisting  of 
James,  Brett,  and  Cotton,  L. JJ.     The  judgment 
has  been  frequently  read,  and  has  beien  much 
commented  upon,  and  therefore  I  shall  not  read 
it  at  any  length;  but  it  appears  to  me  that  the 
case  turns  rather  upon  the  interpretation  of  the 
8th    section    of    the    Regulation    of     Bailways 
Act,    and  it    seems    to    consider    what    is    the 
meaning  of  the  words,  "  required  or  authorised  to 
be  referred."      The  view  which  they  appear  to 
have   taken    of    those    words    certainly    is    not 
expressed  very  pointedly,  but  the  snlwtance  of 
them  seems  to  me  to  be,  that  the  reqnisitioa  or 
the  authority  is  a  requisition  to  do  that  which 
they  were  not  called  upon  to  do  otherwise,  and 
that  the  authorising  means  an  authority  to  do 
that  which  they  were  not  authorised  without  the 
Act  to  do.    If  the  6Srd  section  had  contained 
words  analogous   to  those  of  "implement  and 
fnlfil  all  these  provisions,"  that  no  doubt  would 
have  been  either  a  requisition,  or,  at  the  very 
least,  an  authority.     But  suppose  they  were  able 
to  make  this  agreement  without  any  authority 
from  Parliament.    They  might  have  made  it  if 
thw  liked.    They  did,  m  point  of  fact,  make  it, 
and  although  Parliament  may  have  thought  fit 
to  refer  to,  and  to  recite,  and  to  schedule  the 
agreement    in    (]nestion.    Parliament   does    not 
appear  to  me  either  to  have  authorised  it  or  to 
live  taken  from  the  two  railway  companies  the 
power  which  all  parties    primd  facie    naturally 
have  of  altering,  by  common  consent,  any  contract 
into  which  they  have  entered.    I  think,  therefore, 
that  the  effect  of  that  case  is  to  show  that  the 
matter  in  question  is  not  one  which  is  required 
to  be  entered  into  by  Parliament,  because  the 
words  do  not  aio  to  that  extent.    Neither  is  it 
authorised.      It  is  not  authorised  in  the  sense  in 
which  the  words  seem  to  me  to  be  used  in  the 
Act    of    Parliament,    because    that    implies    an 
authority  without  which    the  parties  could  not 
have  done  what  they  actually  have  done.    That, 
again,  is  a  strong  case  in  favour  of  the  plaintiff 
company.  I  just  wish  to  observe  this :  I  think  that 
the  fact    of  the    agreement   being   put  into   a 
schedule  really  does  not  affect  the  case.    What 
affects  the  case  is  what  Parliament  says  about  it, 
and  I  think,  therefore,  what  Lord  Cairns  says, 
which  I  have  already  read,  namely,  that  if  the 
agreement  is  put  into  a  schedule,  and  if  the  Act 
says  that  that  is  to  be  implemented  and  fulfilled, 
that  is  just  the  same  as  if  the  agreement  was 
enacted  in  the  body  of  the  Act.     The  only  reason 
why  it  is  put  into  the  schedule,  and  not  into  the 
body  of  the  Act,  is  that  that  is  a  much  more  con- 
venient mode  in  which  to  draft  it.     However, 
that  is  a  matter  which  I  need  not  do  any  more 
than    notice    in    passing.     We    come  therefore 
to  this,  that  these  two  cases  distinctly  favour 
the  view,  as  it  seems  to  me,  which  is  contended 
for  on  the  part  of  the  applicants  in  this  case. 
Now,   then,   the  third  case  is   the  case  of  The 
Haleeowen  Railway  Company  v.  The  Great  Weatem 
artd  Midland  RaiVteay  Company;  but  with  regard 


to  that  case,  it  is  not  necessary  to  enter  into  it 
at  any  length,  and  for  the  reason  that  Grove,  J., 
not  being  bound  to  decide  this  question,  refrained 
from  expressing  an  opinion  upon  it.  JItfy  brother 
Smith  said,  as  he  had  formed  an  opinion  upon  the 
matter,  he  would  express  that  opinion,  and  he  did 
so,  and  it  is  not  denied  by  Sir  Horace  Davey  that 
that  opinion  is  in  favour  of  the  view  taken  by  hia 
opponent.  It  is  unnecessary,  therefore,  for  me  to 
say  more  than  that  the  fact  that  this  view  appears 
to  have  been  taken  by  my  brother  Smith  also  is  a 
thing  which  derives  additional  weight  from  that 
circumstance.  Looking  at  all  these  things 
together,  I  am  of  opinion  that  the  judgment  m 
this  case  must  be  given  for  the  applicants. 

WiLu,  J. — I  am  of  the  same  opinion.    Broadly 
stated,  and  apart  from  technicality,  the  question 
is  whether,  in  a  case  where  an  agreement  between 
two  companies,  to  which  the  Act  of  1873  refers,, 
containing  a  reference  clause,  has  been  embodied 
in  an  Act  of  Parliament,  the  necessity  or  th» 
privilege,  as  the  case  may  be,  of  having  their  dis- 
putes referred  to  arbitration  has  been  created  by 
the  express  command  of  the  Legislature,  or  is  the 
offspring  of  agreement  between  the  parties,  the 
action  of  Parliament  having  been  confined  to  re- 
moving obstacles  actual  or  apprehended  to  their 
power  so  to  contract.   In  the  former  case  it  would 
seem,  upon  principle,  to  be  reasonable  enough  for 
Parliament  to  interfere — Parliament   beine    the 
supreme  power  which  has  provided  the  tribunal^ 
and  the  same  exercise  of  legislative  power  which 
provided  that  tribunal  can  alter  it;    and  that 
seems    cnnsistent    with  the   usual  principles    of 
legislation  in  this  country.     If  this  doctrine  were 
extended  to  cases  where  Parliament  has  simply 
removed  difiSculties  in  the  way  of  the  contractmg 
parties,  owing  to  the  want  of  powers  to  do  that 
which  they  have  been  intonding  to  do,  interference 
with  private  contracts,  however  much  we  may  be 
undergoing  education  as  to  exceptional  cases,  is  a 
thing  which,  at  all  events,  it  is  not  desirable  in 
judicial  construction  to  extond.    It  seems  to  me 
that  is  the  broad  line  to  draw.    If  it  were  sub- 
stantially the  action  of  Parliament  and  the  will 
of  the  iJegislature  which  imposed  on  the  parties 
the  necessity,  or  conferred  on  the  parties  the 
right,  to  go  to  arbitration,  then  Parliament  m^- 
change  the  form,  and  has  elected  so  to  do.    ll 
substantially  the  former  were  selected  by  the 
parties,    and    are   so  selected  and  adopted  by 
contract  between  them,  then  the  Legislature  does 
not  interrere.    That  seems  to  me  to  be  the  sub- 
stance of  the  Act  of  Parliament ;  then  the  only 
question  is,  under  which  head  the  form  of  words 
used  in  sect.  63  of  the  Act  comes.  The  case  of  Th« 
Oreenodc  and  Caledonian  Railway  Company  v.  The 
Wemyea  Bay  Railioay  Company  is  very  important 
with  reference  to  this  question,  and  very  shortly 
stated  it  seems  to  me  to  come  to  this,  that  in  that 
case  Lord  Cairns  thought  that  the  specific  enact- 
ments with  which  he  was  dealing  were  divisible 
properly  into  two  classes,  and  that  the  first  head 
of  enactment  was  satisfied    and    completed    by 
giving  to  the  arrangements  which  had  been  made 
— ^to  the  agreement  which  had  been  entered  into 
— statutory  validity;    and  then  something    else 
followed,  and  he,  being  of  opinion  that  the  early 
words    had    been    exhausted    upon    giving  the 
statutory  validity  which  that  agreement  for  one 
reason  or  another  reqiiired ;   and  finding  other 
words  afterwards  which  made  no  reference  to  the 
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mere  contract  between  the  parties,  bat  which 
contained  words  of  specific  obligation  without 
reference  to  the  dealings  between  the  parties,  he 
came  to  the  conclasion  that  the  latter  words  were 
of  a  different  order  from  the  first,  and  that 
whereas  the  operation  of  the  first  was  to  confer 
that  validity  upon  an  agreement  which  without 
sach  assistance  it  coald  not  have  had,  the  opera- 
tion of  the  second  was  to  place  the  agreement  in 
«  different  category,  and  remove  it  from  the  mere 
category  of  agreement  into  the  higher  place  of  the 
specific  law  which  by  the  will  of  Parliament  had 
ceased  to  be  mere  agreement,  and  was  transformed 
into  a  substantive  enactment  to  be  adhered  to  for 
the  benefit  of  the  public.  Now  that  seems  to  me, 
shortly  stated,  to  be  the  explanation  and  summary 
of  all  that  is  material  to  ooserve  with  regard  to 
that  decision.  Then  applying  that,  is  there  any 
sronnd  whatever,  in  the  simple  words  which  have 
oeen  used  here,  for  dividing  them  into  two  such 
heads  as  that  P  I  think  not,  either  as  regards  the 
words  themselves,  or  as  regards  the  subject- 
matter  with  which  they  deal.  The  words  are 
ihat  the  agreement  "  shall  be  confirmed  and  made 
binding  between  the  parties."  If  an  agreement  is 
confirmed  it  is  made  oinding  between  the  parties. 
I  do  not  think  one  can  reject  the  expression 
"  between  the  parties."  I  think  the  whole  of  that 
-expression  must  be  taken  together.  It  merely 
means  that  that  agreement  is  to  be  confirmed,  and 
is  to  be  a  valid  agreement,  as  it  professes  to  be, 
between  the  parties.  If  you  look  at  the  subject- 
matter  of  the  ag^ement  one  sees  very  well  why 
it  should  have  been  necessai^  to  resort  to  Farliar 
ment  for  a  simple  confirmation,  and  why  it  is  not 
necessary  to  extend  these  words  beyond.  There 
were  undoubtedly  to  my  mind  certain  purposes 
in  that  agreement.  It  is  not  necessary,  I  tnink, 
to  refer  to  anything  more  for  the  parpose  of 
illustration  than  to  article  8,  under  which  one  of 
the  railway  companies  proposed  to  do  something 
with  regard  to  Worcester  station  which  it  had 
not  then  power  to  do,  but  there  was  a  Bill  then  in 
Parliament  which  it  washoped  would  give  it  power. 
That  obviously  was  an  agreement  which  could  not 
be  carried  out  without  the  sanction  of  Parlia- 
ment, either  by  confirming  this  agreement  or  by 
passing  another  Act  of  Parliament.  Therefore  it 
was  necessary  to  make  it  a  workable  agreement 
between  the  parties  to  give  statutory  confirma- 
tion to  it.  There  are  many  parts  of  it  as  to 
which,  if  it  were  possible  to  read  it  otherwise,  it 
would  be  unreasonable  in  the  highest  degree  to 
suppose  that  Parliament  stamped  the  character 
of  absolute  and  anchangpable  perpetuity  upon  it ; 
because  many  of  the  matters  to  which  it  relates 
are  mere  matters  for  the  convenience  of  the  two 
companies,  in  which  the  public  have  no  interest 
whatever,  and  which  it  would  be  highly  unreason- 
able to  suppose  that  they  were  bound  to  for  ever, 
and  that  Parliament  took  away  from  them  the 
power,  which  they  otherwise  would  have,  of 
altering  the  agreement  in  those  respects.  Then  the 
next  case  which  we  have  to  consider  is  the  case  of 
The  Great  WegtemBailway  Company  v.  The  Water- 
ford  and  Limerick  Railway  Gompauy.  It  seems  to 
me  that  the  subject-matter  decided  there  was  so 
far  away  from  anything  which  arises  in  this  case, 
that  it  cannot  be  regarded  as  an  authority,  be- 
cause that  only  decided  the  proposition.  I  hope 
I  shall  not  be  obnoxious  to  the  same  remarks  as 
have  been  hinted  at  with  regard  to  a  ma(di 


greater  man,  the  late  Master  of  the  Bolls,  when  I 
say  that,  if  it  were  not  that  it  had  been  carried 
up  to  the  House  of  Lords,  I  should  have  thought 
it  was  scarcely  a  matter  capable  of  serious  argu- 
ment or  discussion.  One  can  understand  how 
anything  can  be  contended,  but  1  cannot  under- 
stand how  it  could  ever  te  hoped  to  be  saccess- 
fnlly  contended,  that  where  an  agreement  had 
been  made  simply  under  a  power  of  an  Act  of 
Parliament  which  enabled  it  to  be  made  in/uluro, 
that  that  could,  by  any  reasonable  construction, 
have  been  brought  within  the  words  of  this  Act 
of  Parliament,  or  that  the  reference  clause  con- 
tained in  them  could  he  treated  as  having  beea 
required  or  authorised  by  an  Act  of  Parliament 
to  be  entered  into.  And  therefore  the  decision 
in  that  case,  as  it  seems  to  me,  does  not  touch 
this  case ;  but  undoubtedly  the  expressions  used 
in  various  places  by  the  Lords  Justices,  and 
especially  some  which  are  not  reported,  to  which 
Sir  Henrv  James  has  called  our  attention  from 
the  shorthand  notes,  are  very  strong  indeed  in  the 
view  which  has  been  presented  to  us  on  behalf  of 
the  applicants  here,  the  Great  Western  Railway 
Company.  It  seems  to  me  therefore  that  that 
case  certainly  presents  no  difficulty  in  the  way  of 
the  decision  that  we  are  arriving  at,  and  that  the 
views  which  we  have  expressed  are  fortified 
by  much  that  was  said  by  the  learned  Lords 
Justices  in  that  case.  There  remains  the  case  of 
The  Halesowen  Railway  Company  v.  The  Great 
Western  Railway  Company,  as  to  which  all  that  I 
have  to  observe  is,  I  am  quite  sure  I  agree  with 
Sir  Horace  Davey  that,  under  the  circumstances, 
one  of  the  learned  judges  having  given  no  de- 
cision, and  rather  having  intimated  a  view  the 
other  way,  the  matter  now  under  consideration 
not  having  been  necessary  to  the  decision  of  that 
case,  it  cannot  be  treated  as  an  authority  binding 
upon  us ;  but  at  the  same  time  I  must  say  that, 
after  consideration,  I  have  come  to  the  same 
conclusion  that  my  learned  brother  Smith 
came  to.  It  seems  to  me  that  the  summaiy 
of  a  good  deal  of  what  I  say,  perhaps  in  rather 
longer  fashion  than  he  said  it,  is  excellently  ex- 
pressed in  the  short  judgment  which  he  pro- 
nounced upon  that  subject,  and  I  should  wisn  to 
express  my  concurrence  in  every  word  which  he 
said  in  reference  to  this  particular  point.  I  have 
therefore  come  to  the  conclusion  that  the  words 
of  the  Act  of  Parliament  ought  to  receive  this 
construction  apart  from  authority,  and  that  theie 
is  strong  authority,  besides  the  mere  words_  of 
the  Act  of  Parliament,  in  &vonr  of  the  view 
which  we  have  expressed,  and  that  I  therefore 
concur  that  this  rule  must  be  made  absolute,  with 
costs. 

Ride    ahsohtie  for   prohibition,    toith    eo$li 
againit  the  Midland  Railway  Company. 

Solicitor  for  the  Great  Western  Railway  Com- 
pany, R.  S.  Ndton. 

Solicitors  for  the  Midland  Bailway  Company. 
Beale  and  Co. 
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June  9  and  Jvhf  7. 

(Before  Fmld  and  Manistt,  JJ.) 

Gakbxfoet  AMD  C(K  V.  Ckaphak.  (a) 

Partnenhip — Goods  told  and  delivered — Diaaolu- 
tion  of  partnership — Action  on  biUe  given  6y  one 
joint   eontraetor  for    the  price — Judgment  re- 
covered, bui  untaiiefied — Action   againat    other 
joint  eontraetor  for  price — Liability. 
The  plainfift    sold  and  delivered   goods  to  the 
partnership  firm  of  W.   and    Co.,    consisting 
of  W.   and   the  defendant.    After  the  sale  the 
narinerehip  was  dissolved,  and  bills  were  draum 
oy  the  plaintiffs,  who  were  not  aware  of  the  dis- 
solution, on  the  firm  for  the  pnce  of  the  goods. 
These  bills  were  accepted  by  W.  in  the  name  of 
W.  and  Go.     Jn    an  action  on  the  biUs  the 
plaintiffs  recovered  judgment  against  W.,  who 
was  sued  in  the  partnership  name  ofW.  and  Co., 
hut  such  judgment  remained  unsatisfied.     The 
plaintive  thm  stted  the  present   defendant  for 
the  price  of  the  goods. 
Meld,  that  the  plaintiffs  having  recovered  judgment 
on  the  hills,  they  loej-g  thereoy  barred,  upon  the 
principle  of  Kendall  v.  Hamilton  (41  L.  T.  Rep. 
JT.  fir.  418;   4  App.  Cos.  504),  Jrom  suing  the 
defendant  for  the  price. 
Drake  v.  Mitchell  (3  East,  251)  distinguished. 
This  was  a  motion  for  a  new  trial  or  to   enter 
judgment  for  the  plaintiSs.     The  material  facta 
of  the  case  were  shortly  as  follows  : — 

The  action  was  brought  to  recover  the  price  of 
goods  sold  and  delivered  to  the  defendant  while 
he  was  in  partnership  with  one  Wilson,  and 
trading  as  Wilson  and  Co.  After  the  delivery  of 
the  goods  the  partnership  between  Wilson  and 
the  present  defendant  was  dissolved,  bat  it  was 
admitted  that  the  goods  were  snpplied  to  Wilson 
and  Co.  while  the  defendant  was  a  partner.  Sub- 
sequently to  the  dissolution  of  the  partnership,  of 
which  the  plaintiffs  had  had  no  notice,  the  plain- 
tiffs drew  two  bills  of  exchange  on  Wilson  and 
Co.  for  the  price  of  the  goods.  These  bills  were 
accepted  by  Wilson  in  tne  name  of  Wilson  and 
Co.,  and  part  of  the  amount  secured  by  one  of  the 
bills  was  paid,  but  the  balance  remained  unsatis- 
fied. Thereupon  the  plaintiffs  issued  a  writ 
against  Wilson  and  Co.  for  the  balance  of  the 
amount  secured  by  the  two  bills,  and,  no  appear- 
ance having  been  entered,  judgment  went  by 
default.  The  plaintiffs,  however,  were  unable  to 
obtain  satisfaction  of  this  judgment  against 
Wilson  and  Co.,  and  having  since  discovered  that 
the  partnership  had  been  dissolved  prior  to  the 
acceptance  of  the  bills  of  exchange,  they  now 
brought  the  present  action  against  Chapman  for 
theprice  of  the  goods. 

The  defendant,  in  an  amended  statement  of 
defence,  pleaded  that  "If  the  plaintiffs  sold  and 
delivered  the  said  goods  to  the  said  partnership 
firm  (which  the  defendant  does  not  admit),  the 

C'atiffs  recovered  a  judgment  in  the  Queen's 
ch  Division  of  this  honourable  court,  on  the 
Ist  Jan.  1886,  against  the  said  Wilson,  sued  as 
Wilson  and  Co.,  in  respect  of  the  goods,  the 
sobject-matter  in  this  action,  and  the  plaintiffs 
are  precluded  by  the  said  judgment  from  recover- 
ing in  this  action." 

Mathew,  J.,  before  whom  the  action  was  tried, 
directed  judgment  to  be  entered  for  the  defendant 

(a)  Bfported  by  F.  A.  Cratubxiii,  Ew].,  Barriitcr-at-TAnr. 


on  the  ground  that  the  plaintiffs,  having  brought 
an  action  against  Wilson  and  Co.  and  obtained 
judgment  therein,  were  barred  from  bringing  th» 
present  action,  the  matter  in  dispute  being  re» 
judicata. 

The  plaintiffs  now  moved  for  judgment,  on  th» 
ground  that  the  judgment  obtained  against 
Wilson  and  Co.  in  the  former  action  did  not  work 
or  canse  any  merger  or  extinguishment  of  the 
cause  of  action  sued  upon  in  the  present  state- 
ment of  claim ;  or  in  the  alternative  for  a  new 
trial,  on  the  g^und  that  the  learned  judge  had 
misdirected  the  jury  in  directing  them  to  find  a 
verdict  for  the  defendant  by  reason  of  the  cause 
of  action  having  become  merged  in  the  claim 
against  Wilson  and  Co. 

W.  Willis,  Q.C.  (Cn'gpB  with  him),  for  the  plain- 
tiffs, in  support  of  the  motion. — The  judgment 
recovered  on  the  bills  of  exchange  against  Wilson 
does  not  preclude  the  plaintiffs  from  bringing  the 
present  action.  This  is  an  action  for  the  price  of 
goods  sold  and  delivered  to  the  firm  of  Wilson 
and  Co.,  when  Wilson  and  the  present  defendant 
were  both  partners.  That  makes  both  the  then 
partners  joint  debtors  for  the  price  of  the  g^oods, 
and  the  joint  debt  still  subsists.  The  action 
brought  by  thn  plaintiffs  against  Wilson  and  Co. 
was  upon  a  different  contract,  namely,  the  con- 
tract upon  the  bills  of  exchange,  to  which  Wilson 
and  the  plaintiffs  were  the  only  parties.  There- 
fore it  IS  submitted  that  the  present  cause  of 
action  cannot  be  merged  in  the  judgment  upon 
the  bills,  which  were  the  result  of  a  separate  and 
distinct  contract.  This  case  ib  governed  by  the 
decision  in  Drake  v.  Mitchell  (3  East,  251),  which 
is  an  authority  directly  in  favoorof  the  plaintiff s* 
contention. 

Witt  {Pritehard  with  him)  for  the  defendant. 
— In  Drake  v.  Mitchell  (3  East,  251),  the  original 
debt  was  a  specialty,  while  the  second  was  a 
simple  contract  debt,  and  that  case  is  therefore 
distinguishable.  All  that  was  thore  decided  was 
that  iudgmont  against  one  joint  covenantor  on  a 
simple  contract  debt  was  no  bar  to  an  action  on 
the  covenant  against  the  other.  In  the  present 
case  both  contracts  were  simple  contracts.  It  is 
unreasonable  to  say  that  a  man  can  be  sued  on 
a  bill  and  then  on  the  consideration  for  which  it 
was  given,  yet  that  is  substantially  what  is  being 
contended  for  on  behalf  of  the  plaintiffs,  who  are 
suing  for  what  is  practically  the  same  debt  as 
that  on  which  they  nave  already  recovered  judg- 
ment against  Wilson  and  Co.  The  jnd^ent 
obtained  against  Wilson  is  a  bar  to  this  action  : 

Ktndall  r.  Hamilton,  41  L.  T.  Sep.  K.  S.  418;  4 
App.  Caa.  504. 
The  fact  that  the  judgment  in  the  prior  action  is 
unsatisfied  makes  no  difference  : 

King  v.  Boar;  18  M.  &  W.  404. 
If  the  case  of  Drake  v.  Mitchell  (3  East,  251)  is 
against  this  contention,  it  is  submitted  that  it  is 
practically  overruled  by  Kendall  v.  Hamilton 
(41  L.  T.  Rep.  N.  S.  418;  4  App.  Caa.  604). 
The  following  cases  were  also  cited : 

Mi»a  T.  Currie,  85  L.  T.  Sep.N.  S.  414 ;  1  App.  Cae. 
554 ; 

Scarf  V.  Jardine,  47  L.  T.  Eep.  N.  S.  258 ;  7  App. 
CaB.  345; 

Be  Cumberland ;  Ex  parte  Worthington,  34  L.  T. 
Sep.  N.  B.  951 ;  8  Ch.  Div.  803. 
WiUis,  Q.C.  in  reply. 

G^ir.adv.v,^^ 
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Fisu),  J. — In  this  case  I  am  of  opinion  that  the 
motion  for  a  new  trial  must  be  refused.  The  case 
presents  a  somewhat  pecaliar  state  of  facts.  The 
plaintiffs  in  this  action  appear  to  be  merchants 
carrying  on  business  at  Lyons,  and  they  are  suing 
for  the  price  of  goods  sold  and  delivered.  The 
defendant  was  at  one  time  in  partnership  with  a 
person  named  Wilson,  and  they  carried  on  ousiness 
nnder  the  style  of  Wilson  and  Co.  It  cannot  be 
disputed  that  the  goods  were  sold  and  delivered  to 
Wilson  and  Co.,  and  the  defendant  has  had  the 
bmeflt  of  them,  and  has  not  paid  for  them,  and 
no  one  has  paid  for  them ;  yet  I  am  compelled 
to  hold  that  the  plaintiffs  cannot  recover,  owing 
to  a  rule  of  law  which  I  am  bound  to  observe, 
although  in  this  case  it  presses  hard  npon  the 
plaintiffs.  When  the  goods  in  question  were 
gold  and  delivered  the  name  of  the  firm  was 
Wilson  and  Co.,  and  the  partners  in  the  firm 
were  Wilson  and  the  present  defendant,  whose 
name,  however,  did  not  appear.  After  a  disso- 
lation  of  the  partnership  had  taken  place,  bills 
were  given  for  the  price  of  the  goods,  and  were 
accepted  by  Wilson  in  the  name  of  Wilson  and 
Go.  At  the  time  when  these  bills  were  accepted 
the  plaintiffs  were  not  aware  that  Chapman,  the 
present  defendant,  was  no  longer  a  partner  in 
the  firm.  The  plaintiffs  sued  the  firm  on  the 
bills  without  ascertaining  the  names  of  the 
partners.  Aa  a  fact,  therefore,  although  they  did 
not  know  it,  the  plaintiffs  were  somg  Wilson 
only,  and  they  recovered  judgment  against  him, 
but  they  failed  to  obtain  satisfaction,  and  they 
never  managed  to  realise  the  amoant  of  the  judg- 
ment. After  that  they  brought  the  present 
action  against  Chapman  for  the  price  of  the 
goods.  After  the  statement  of  defence  had  been 
delivered  the  defendant  found  ont  that  judgment 
had  been  recovered  by  the  plaintiff  against 
Wilson,  and  he  thereupon  obtained  leave  to 
amend  his  defence,  which  he  did  by  adding  a 
paragraph  in  which  he  pleaded  that  if  the  plain- 
tiffs sold  and  delivered  the  goods  to  the  partner- 
ship firm  (which  the  defendant  did  not  admit), 
the  plaintiffs  recovered  a  judgment  against  Wilson, 
sned  as  Wilson  and  Co.  in  respect  of  the  goods 
which  were  the  subject-matter  of  the  present 
action,  and  the  plaintiffs  were  therefore  pre- 
cluded by  such  judgment  from  recovering  in 
the  present  action.  He  avoided  averring  satis- 
faction of  the  judgment,  and  this  made  his  defence 
true.  The  action  came  on  for  trial  before  my 
brother  Mathew,  and  he  held,  and  in  my  opinion 
correctly,  that  the  facts  alleged  in  the  defence 
being  proved  formed  a  bar  to  the  action.  Mr. 
Willis,  on  behalf  of  the  plaintiffs,  now  moved  for 
a  new  trial,  or  that  judgment  be  entered  for  the 
plaintiffs,  on  the  ground  that  the  judgment 
against  Wilson  without  satisfaction  could  not  bar 
the  plaintiffs'  claim.  But  the  answer  to  this  con- 
tention is  to  be  found  in  the  technical  rule 
established  in  the  case  of  King  v.  Eoare  (13  M. 
&  W.  494).  _  That  case  was  decided  as  long  ago  as 
1844,  and  since  then  it  has  been  much  criticised. 
It  came  before  the  House  of  Lords  a  few  years 
ago  in  the  case  of  Kendall  v.  Hamilion  (41  L.  T. 
Bep.  N.  S.  418;  4  App.  Cas.  504),  and  there, 
although  Lord  Penzance  dissented,  the  majority 
of  the  House  held  that  it  was  rightly  decided. 
Applying  the  principle  underlying  those  decisions 
to  the  present  case,  we  find  that  the  plaintiffs' 
contract  was  a  joint  contract  with  WiUon  and 


Chapman ;  there  was  no  joint  and  several  con- 
tract, but  only  one  joint  contract.  The  principle 
of  the  maxim  Nemo  debet  bis  vexari  applies  not 
only  to  the  case  of  one  individual  bising  sued 
twice  for  the  same  cause  of  action,  but  also  to  the 
case  of  a  person  suing  twice  on  the  same  contract. 
Here  the  plaintiffs  had  converted  the  liability  on 
the  joint  contract  into  a  liabili^  on  a  judgment, 
which  gave  them  a  security  of  a  higher  nature 
than  a  mere  right  to  recover  on  the  contract,  and 
therefore  the  maxim  Transit  in  rem  judiaUam 
applies.  Although  in  the  first  action  the  plain- 
tiffs obtained  judgment  by  de&ult  of  appearance, 
and  the  esrpenses  of  that  action  will  not  be  heavy, 
yet  the  result  will  be  that  the  plaintiffs  will  lose 
a  large  sum  of  money,  but  still  I  am  unable  to 
see  how  I  can  relieve  them,  as  I  am  bound  to 
hold,  in  accordance  with  the  ■established  mle, 
that  the  contract  is  merged  in  this  judgment. 
The  decision  in  Kendall  v.  Hamilton  {ubi  sup.)  is 
absolutely  binding  upon  me,  and  therefore  I  need 
not  further  discuss  tne  reasons  why  the  plaintiffs 
must  fail.  The  case  of  Drake  v.  Mitchell  (3  East, 
251)  was  cited  and  relied  upon  by  Mr.  Willis  on 
behalf  of  the  plaintiffs'  contention  that  their 
right  of  action  still  subsists,  but  on  looking  into 
that  case  I  think  it  appears  to  be  quite  clear  that 
the  decision  proceeded  on  the  technical  role  that 
the  giving  of  a  bill  of  exchange  could  not  suspend 
the  remedy  On  the  covenant,  which  was  a  security 
of  a  higher  nature.  What  was  actually  held 
there  was  that  where  one  of  three  joint  cove- 
nantors gave  a  bill  for  part  of  a  debt  secured  by 
the  covenant,  and  judgment  was  recovered 
against  him  on  the  bill,  that  judgment  was  no 
bar  to  an  action  of  covenant  agamst  tbe  three 
covenantors.  Therefore  the  only  qnestioTi  here  Ls 
whether  the  bills  and  the  consideration  for  them 
can  be  regarded  as  giving  rise  to  two  separate  and 
distinct  causes  of  action.  I  do  not  think  they 
can,  and  to  do  so  would  be  inequitable  and  con- 
trary to  the  decision  in  the  case  of  Bridge*  y. 
Berry  (3  Taunt.  130).  For  these  reasons  I  am  of 
opinion  that  the  contention  of  the  plaintiffs  fails, 
and  their  motion  for  a  new  trial  must  therefore 
be  dismissed  with  costs. 

Manistt,  J. — I  am  of  the  same  opinion.  To 
my  mind  the  case  is  very  clear.  I  think  that  the 
law  is  well  and  correctly  stated  in  Bvles  on  Bilk 
(14th  edit.  313),  where  it  is  said  that  "Judg- 
ment recovered  on  a  bill  or  note  is  an  extinguish- 
ment of  the  original  debt  as  between  the  plaintiff 
and  defendant.  But  it  alone,  without  actual 
satisfaction,  is  no  extinguishment  between  the 
plaintiff  and  other  parties  not  jointly  liable  with 
the  original  defendant."  This  statement  of  the 
law  agrees  with  that  in  Bayley  on  Bills  (6th  edit. 
334).  In  the  case  now  before  us  Chapman  was 
liable  for  the  price  of  the  goods  jomtly  with 
Wilson,  against  whom  the  judgment  was  re- 
covered on  the  bills.  A  little  further  on  in 
Byles  on  Bills  I  find  the  following:  "But  a 
judgment  recovered  against  one  of  several  joint 
traders  or  joint  acceptors,  though  without  satis- 
faction, is  a  good  defence  to  an  action  against  the 
others ; "  and  for  this  proposition  Kinff  v.  Ho<tr« 
{uhi  sup.)  and  Kendall  v.  Hamilton  {vbi  sup.)  are 
cited.  "The  law  was  fully  and  elaborately  dis- 
cussed in  the  latter  case  in  the  House  of  Lords, 
and  six  members,  as  against  one  dissenting,  held 
the  decision  in  King  v.  Hoare  to  be  right,  and 
that  the  law  had  not  been  9hanged  since  that 
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decision.  In  vaj  opinion  the  judgment  obtained 
hj  the  plaintiffs  apiinst  Wilson  on  tbe  bills  ex- 
tingnisnea  all  liability  for  the  price  of  the  goods, 
and  if  farther  authority  for  that  is  dpsired  it  may 
be  found  in  the  case  of  Buckland  y.  Johnson  (15 
C.  B.  145).  I  also  think  that  the  case  of  Brake  y. 
Mitchell  (3  East,  251)  is  distinjiruisbable  from  the 
present  case  by  the  fact  that  the  covenant  was  a 
security  of  a  higher  nature  than  a  bill  of  exchange ; 
moreover,  it  must  be  noticed  that  the  bill  in  that 
case  was  a  collateral  security,  and  was  not  given 
for  the  same  liability  or  debt  as  was  secured  by 
the  covenant.  That  case  is  therefore  clearly  dis- 
tinguishable upon  those  two  broad  and  substantial 
grounds.  I  have  therefore  also  come  to  the  con- 
clusion that  the  defendant  is  entitled  to  judg- 

ifotion  ditmitMed. 

Solicitor  for  the  plaintiffs,  Henry  Keehle. 
Bolicitors  for  the  defendant,   PrUehard  and 
Son: 


Jane  14,  and  Aug.  10. 

(Before  Mathxw  and  Cave,  JJ.) 

JBbtbxu.  ahd  Co.  V.  T.  ahd  C.  Clakk  and  Co., 

W.  "W.  TlCKLB  AND  Co.,  AND  JoHN   YoUNG.    (o) 

Bale  of  good* —  Good$  to  h^  shipped  on  vessd 
lottding  for  Melhoume — Delitery  on  hoard  ship 
— Stoppage  in  transitu — End  of  transit — Destina- 
tion —  Construeiive  delivery  to  purchaser  or 
agent. 
A  purchaser  direcfed  the  vendor,  tvlio  earned  on 
business  at  Wolverhampton,  to  consign  certain 
goods  to  a  vessel  then  loading  in  the  East  India 
Docks  for  Melbourne.  The  veitdor  accordingly 
delivered  the  goods  to  the  London  avd  North- 
Western  RaUway  Company  at  Wolverhamtptnn, 
to  he  taken  to  the  vessel  and  shipped,  and  this 
vas  duly  done.  The  mate  gave  a  receipt  for 
the  goods  to  the  Baihoay  Company,  which  they 
sent  to  the  purchaser,  but  no  oill  of  lading  was 
applied  for.  When  the  goods  were  on  board, 
but  before  the  vessel  left  the  port,  the  vendor, 
hearing  thai  the  purchaser  was  insolvent,  gave 
notice  to  the  master  of  the  ship  to  stop  the 
goods. 
Held,  that  tlie  master  of  the  vessel  having  received 
the  goods  in  the  capacity  of  carrier  only,  aTid 
not  to  liold  for  the  purchaser,  there  had  been  no 
eonstrwiive  delivery  to  the  purchaser ;  the 
transit,  therefore,  was  not  at  an  end  when  the 
notice  to  stop  was  given,  and  the  vendor  had 
properly  exercised  his  right  of  stoppage  in 
.  transitu. 
Sfkcial  case  stated  under  Order  LVII.,  r.  9. 

1.  On  the  2nd  June  1885  Messrs.  T.  and  C. 
Clark  and  Co.,  ironfounders,  of  Wolverhampton, 
received  from  Messrs.  W.  W.  Tickle  and  Co.,  of 
20,  St.  Helen'g-place,  London,  an  order  for  ten 
bedheads  of  hollow  ware,  in  the  words  and 
fignres  following: 

Order  No.  . — ^London,   Ist  June   1885.     From 

W.  W.  Tickle  and  Co^  Merohants  and  Colonial  Affents, 
20,  St.  Helon's-plaoe,  £.C.— MeBsrs.  T.imd  C.Clark  and 
Co.,  WolTerhampton.  Pay-day  last  Saturday  each 
month.  Bankers  :  London  and  Weetminater,  Lothbnry. 
Please  pack  the  undermentioned  goods  for  ns  in  the 
Tiraal  wa^,  and  mark  same  aa  before^  foUoiring  nnmbers, 
invoioe  m  duplicate.    On  receipt  of  invoice  we  will 

(a)  Bcportad  by  F.  A.  CaAlUBBlll,  Emi.,  RaTriiit(ir.at-Lav. 


forwazd  yon  shippingr  documents. — 10  hogaheada  hoUow 
ware,  nanal  assortment. 

2.  On  the  25th  June  1885,  in  pursuance  of  the 
said  order,  the  said  Messrs.  T.  and  0.  Clark  and 
Co.  forwarded  to  Messrs.  W.  W.  Tickle  and  Co. 
an  invoice  of  goods  amounting  to  991.  6s.  8d. 

3.  On  the  28th  June  1885  Messrs.  T.  and  0. 
Clark  and  Co.  received  from  Messrs.  W.  W. 
Tickle  and  Co.  a  consignment  note  in  the  follow- 
ing terms : 

Please  oonsini  the  lOhhds.  h'ware  to  the  IXir- 
Itn^  Downs  to  Melbourne,  loading  in  the  Bast  India 
Docks  here.    To  come  np  at  once. 

4.  On  the  29th  June  1885  Messrs.  T.  and  C. 
Clark  and  Co.  delivered  the  ten  hogsheads  of  hollow 
ware  to  the  carriers,  Messrs.  Pickford  and  Co., 
collecting  agents  for  the  London  and  INTorth- 
Western  Bailway  Company,  at  Wolverhampton, 
together  with  a  consignment  note,  which  was  a» 
follows ; 

290. — Shakespeare  Fonndry,  Wolverhampton,  June 
i9th,  18S5. — Pickford  and  Co. — Please  deliver  the  under- 
mentiaaed  paokagss  in  the  same  good  condition  as 
laceived  from  Tbos.  Chas.  Clark  and  Co. 

5.  On  the  30th  June  1885  the  London  and 
North-Westem  Bailway  Company  sent  tO' 
Messrs.  W.  W.  Tickle  and  Co.  an  advice  note,  of 
which  the  following  are  the  material  parts : 

Tbe  undermentioned  goods  consigned  to  yon  on  the 
ooncUtions  shown  on  the  back  hereof,  having  arrived  at 
this  station.  I  ifiU.  thank  yon  to  instruct  onr  agents, 
Messrs.  Pickford  and  Co.  as  to  their  removal  hence  aa 
soon  as  possible,  aa  they  remain  here  to  your  order,  and 
are  now  held  by  the  company,  not  as  common  carriers, 
but  aa  warehousemen  at  owners'  sole  risk,  and  snbjaot 
to  the  nanal  warehouse  or  wharfage  charges  in  addition 
to  the  charges  now  advised.  The  goods  advised  by 
this  note  have  been  forwarded  to  oar  Poi^ar  station  for 
shipment  per  Darling  Dovna,  Eaat  India  Docks. 

6.  On  or  before  the  2nd  July  1885  the  ten  hogs- 
heads arrived  at  Poplar,  and  on  the  2nd  July 
were  put  on  board  the  light>er  Nile  at  Poplar,  by 
the  London  and  North-Western  Bailway  Com- 

Eany,  to  be  towed  alongside  the  Darling  Downs, 
y  the  Thames  Steam  Tug  and  Ligh  terage  Com  pany 
Limited,  the  agents  of  the  London  and  North- 
Westem  Bailway  Company.  On  the  morning  oi 
the  3rd  July  the  ten  hogsheads  were  towed  along- 
side the  Darling  Downs,  and  at  noon  of  that  day 
they  were  shipped  on  board  the  Darling  Doum*. 
Thereupon  the  mate's  receipt  for  the  ten  hogs- 
heads was  given  to  the  London  and  North- 
Westem  Bailway  Company,  who  at  once  forwarded 
it  to  Messrs.  W.  W.  Tickle  and  Co. 

7.  On  tbe  3rd  July  1885  Messrs.  T.  and  C.  Clark 
and  Co.  received  a  letter,  dated  the  2nd  July, 
from  Messrs.  Gush,  Phillips,  Walters,  and 
Williams,  solicitors  for  Messrs.  W.  W.  Tickle  and 
Co.'s  creditors,  announcing  the  insolvency  (^ 
Messrs.  W.  W.  Tickle  and  Co. 

8.  Upon  receipt  of  the  letter  mentioned  in  the 
last  preceding  paragraph,  at  or  about  IC  a.m.  of  the 
8rd  July  Messrs.  T.  and  C.  Clark  and  Co.  sent  by 
messenger  to  the  agent  at  Wolverhampton  of  the 
London  and  North- Western  Bailway  Company  a 
letter,  of  which  the  following  are  the  materiai 
parts: 

Dear  Sir, — ^Ten  hhds.,  consigned  June  29th,  1885,  to 
the  Darling  Downt,  @  Helbonme,  loading  in  Eaat 
India  Docks,  to  W.  W.  Tickle  and  C!o.,  20,  St.  Helen's- 

Slace,  London,  E.C. — Please  do  your  utmost  to  stop 
elivery  of  these  hhda.  Of  great  importance  that 
delivery  should  not  be  effected.  Will  you  kindly  wire 
at  once  and  let  na  have  a  reply,  quick,  where  they  aate . 
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The  conmgnment  to  be  transferred  for  onr  order.    We 
depend  npon  yonr  speoial  attention. 

At  the  time  the  above  letter  was  received  by 
the  agent  at  Wolverhampton  of  the  London  and 
North- Western  Bailway  Company,  the  ten  hogs- 
heads were  on  board  the  lighter  Nile,  in  charge 
of  the  Thames  Steam  Tng  and  Lighterage 
Company  Limited,  as  agents  of  the  railway 
company. 

9.  Immediately  upon  receipt  of  the  letter  set 
oat  in  the  last  preceding  paragraph,  the  agent  at 
Wolverhampton  of  the  London  and  Korth- 
Westem  Bailway  Company  sent  to  the  agent 
of  that  company  at  Poplar  the  following  tele- 
gram: 

Order,  W.  W.  Tickle  and  Co.— Sendera  aak  ns  to 
etap  delirery;  hold  goods.  Do  not  advise  consignee. 
Can  I  accept  indemnity  f    Wire  how  matters  stand. 

Immediately  npon  receipt  of  this  telegram  the 
agent  at  Pop'ar  of  the  London  and  North- 
Western  Bailway  Company  sent  orders  to  the 
Thames  Steam  Tag  and  Lighterage  Company. 
Limited  not  to  ship  the  ten  hogsheads,  bnt  that 
company  did  not  receive  these  orders  in  time  to 

Srevent  the  shipment  of  the  goods  on  board  the 
}arling  Douma. 

10.  At  or  shortlv  after  the  time  when  the 
mate's  receipt  for  the  ten  hogsheads  was  made 
oat  as  stated  in  paragraph  6  of  this  case,  bills  of 
lading  in  accordance  therewith  were  prepared  for 
the  same,  and  signed  ready  for  delivery,  but  were 
not  applied  for  at  the  time,  and  have  since  re- 
mained, and  now  are,  in  the  possession  of  Messrs. 
C.  Bethell  and  Co.,  the  owners  or  the  agents  of 
the  owners  of  the  Darling  Downs,  who  are  also 
the  stakeholders  in  these  proceedings. 

11.  Shortly  after  the  shipment  of  the  ten  hogs- 
heads the  Darling  Dovmg  sailed  from  London  for 
Melbonme  with  the  ten  hogshends  on  board. 

12.  On  the  11th  July  1885  Messrs.  W.  W. 
Tickle  and  Co.  presented  a  petition  in  bank- 
ruptcy, and  on  the  same  day  a  receiving  order 
was  made  in  che  said  bankruptcy  proceedings. 

13.  On  the  7th  Aug.  1885  a  scheme  of  arrange- 
ment of  the  affairs  of  Messrs.  W.  W.  Tickle  and 
Co.  was  presented  to  creditors  of  the  firm,  and 
the  same  was  on  the  26th  Aug.  1885  duljr  con- 
firmed by  a  resolution  passed  by  a  majority  of 
creditors  representing  three-fourths  in  value  of 
all  the  creditors  who  had  theretofore  daly  proved 
their  debts. 

14  On  the  8th  Aug.  Messrs.  T.  and  C.  Clark 
and  Co.,  who  had  not  paid  the  price  of  the  ten 
hogsheads,  wrote  to  Messrs.  C.  Betbell  and  Co. 
claiming  as  their  property  the  ten  hognheads. 

15.  On  the  15th  Aug.  1886  Mr.  John  Young 
was  appointed  special  manager  of  the  estate  and 
business  of  Messrs.  W.  W.  Tickle  and  Co. 

16.  On  the  15th  Sept.  the  scheme  of  arrange 
ment  and  the  appointment  of  Mr.  John  Yonng  as 
trustee  to  administer  the  said  debtors'  property 
and  manage  their  business  was  duly  approved 
by  the  court. 

17.  On  the  16th  Sept.  1885,  Messrs.  T.  and  C. 
Clark  and  Co.,  throngh  their  solicitors  E.  and 
J.  E.  Underbill  and  Lawrence,  wrote  to  Messrs. 
G.  Bethell  and  Co.,  again  claiming  the  said 
hogsheads. 

18.  On  the  2l8t  Sept.  Messrs.  T.  and  C.  Chirk 
and  Co.  paid  to  Messrs.  C.  Bethell  and  Co.  the 
freight  npon  the  said  hogsheads  to  Melbonme, 
bnt  the  same  was  received  by  Messrs.  C.  Bethell 


and  Co.  without  prejudice  to  the  question  as  to 
who  was  entitled  to  the  ten  hogsheads. 

19.  On  the  15th  Oct.  1885  the  Darling  Dovm$ 
arrived  at  Melbourne  with  the  ten  hogsheads 
on  board,  and  at  the  time  of  the  commencement 
of  these  proceedings  they  were  in  the  custody  of 
Gibbs,  Bright,  and  Co.,  shipping  agents  and  con- 
signees, at  Melbourne,  of  toe  Darling  Doum*. 

20.  On  the  9th  Nov.  Messrs.  C.  Bethell  and 
Co.  received  a  letter  from  Mr.  John  Young  (as 
such  trustee  as  aforesaid)  claiming  the  bills  of 
lading  relating  to  the  said  hogsheads. 

21.  On  the  13th  Nov.  Messrs.  C.  Bethell  and 
Co.  received  a  letter  from  Messrs.  H.  and  J.  E. 
Underbill  and  Lawrence,  solicitors  for  Messrs.  T. 
and  C.  Clark  and  Co.,  giving  them  notice  that,  if 
the  ten  hogsheads  were  handed  over  to  Mr.  J<^ 
Young,  Messrs.  C.  Bethell  and  Co.  wonid  be  held 
responsible. 

The  question  submitted  for  the  opinion  of  the 
court  was,  whether,  under  the  circamstances 
above  set  forth,  Mr.  John  Young  or  Messrs.  T. 
and  C.  Clark  and  Co.  were  entitled  to  the  posses- 
sion of  or  prop3rty  in  the  said  ten  hogsheads. 

Arthur  Charles,  Q.C.  (Lyon  with  him)  for  John 
Young,  the  trustee  of  the  estate  of  Messrs.  W.  W. 
Tickle  and  Co.  (the  vendees). — It  is  submitted 
that,  under  the  circumstances  of  this  case,  the 
goods  in  question  had  arrived  at  their  destination 
before  the  arrival  of  the  notice  to  stop  them,  and 
therefore  that  there  was  no  stoppage  in  transUii. 
As  between  the  original  consignor  and  consignee^ 
the  transit  was  at  an  end  when  the  goods  were  on 
board  the  Darling  Doiont : 

Ex  parte  Miles;  Be  Isaacs,  15  Q.  B.  Div.  39. 
The  general  principle  applicable  is,  that  when 
goods  have  arrived  at  a  place  indicated  by  the 
purchaser  to  the  vendor,  and  orders  are  given 
that  they  are  to  remain  there  in  the  possession  of 
an  agent  of  the  purchaser,  the  transitus  is  at  an 
end,  although  that  may  not  be  the  ultimate  desti- 
nation of  the  goods.  Therefore  the  transit  in  this 
particular  case  ended  with  the  shipment.  The 
following  cases  were  also  referred  to : 

KendaU  v.  Uarshall,  48  L.  T.  Bep.  N.  S.  951 ;  U  Q. 

B.  Div.  856 ; 
Sa  parte  Rosevear  China  Clay  Company  ;  Se  C«tk, 

40  L.  T.  Hep.  N.  S.  730;  11  Ch.  Dit.  560. 

UnderhiU.  Q.C.  {Plumptre  with  him)  for  T.  and 
C.  Clark  and  Co.  (the  vendors). — Tt  is  submitted 
that  the  vendors  had  a  right  to  stop  the  goods,  as 
Melbourne  was  their  destination,  and  that  the 
goods  were  propoTly  stopped.  The  owners  of  the 
Darling  Dotcnt  received  the  goods  in  the 
capacity  of  agents  to  carry  them  only,  and  not  in 
the  capacity  of  agents  to  hold  them  for  the 
buyers : 

Dtaon  V.  Boldwen,  5  lilwt,  175. 
The  ultimate  destination  of  the  goods,  namely, 
Melbourne,  was  in  the  contemplation  of  the  par- 
chasers  when  they  ordered  them  to  be  shipped  on 
board  the  vessel.  Here  there  was  no  assignment 
of  the  bill  of  lading  to  a  third  party  for  valoe: 

Ex  parte  Watson  ;   B«  Love,  36  L.  T.  Bep.  N.  S.  7S; 
5  Ch.  Div.  35. 

They  also  cited 

Ex  parte  Oolding ;  St  Knight,  42  L.  T.  Bep.N.S. 

270;  13  Ch.  Div.  628; 

Oharlet,  Q.C.  in  reply.— The  case  of   JEz  pari* 

Walton:  Be  Love  (36  L.  T.  Eep.  N.  S.  76;  5  Ch. 

Div.  35),  is  distinguishable,  Jbecaose  there  put 
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of  the  original  contract  was  that  Love  was  to 
ship  the  goods  direct  to  China,  their  ultimate 
destination.  The  vendee  took  constractive  pos- 
session of  the  goods  as  soon  as  they  were  on  board 
the  Darling  Doiont,  and  in  Kendall  v.  Alarahall 
(48  L.  T.  llep.  N.  S.  961;  11  Q.  B.  Div.  366), 
Bowen,  L.J.  says  that  the  transit  lasts  until  the 
consignee,  either  himself  or  by  his  agent,  takes 
possession  of  the  goods.  In  Ex  parte  Miles ;  Ma 
Isaacs  (15  Q.  B.  Div.  p.  46),  Brett, MR. savs :  " It 
was  suggested  that  Ex  parte  Watson  is  a  decision 
to  the  contrary.  I  cannot  think  it  is.  It  seems  to 
me  that  that  case  was  decided  upon  the  assump- 
tion that  the  purchaser,  having  made  his  arrange- 
ments for  the  transit,  directed  the  vendor  to  send 
the  goods,  according  to  those  arrangements, 
straight  from  the  place  of  manufacture  to 
Shanghai.  There  was  nothing  more  to  be  done 
as  to  the  transit  after  the  vendor  had  directied 
the  goods  to  be  conveyed  to  Shanghai  to  the 
person  to  whom  they  were  to  be  delivered  there." 
Therefore  that  case  is  clearly  distinguishable  from 
the  present  one.  The  form  of  the  mate's  receipt 
for  the  goods  shows  that  the  vessel  was  the  desti- 
nation of  the  goods,  as  between  the  sellers  and 
purchasers,  and  that  the  shipowners  were  the 
^ents  of  the  vendees  to  receive  the  goods.  In 
JEk  parte  Bosevear  China  Clay  Company  (40  L.  T. 
Ben.  N.  S.  730;  11  Ch.  Div.  660)  James,  L.J.  says : 
"The  authorities  show  that  the  vendor  has  a 
right  to  stop  in  transitu  until  the  goods  have 
actually  got  into  the  hands  of  the  purchaser,  or 
of  someone  who  receives  them  in  the  character  of 
his  servant  or  agent.  That  is  the  cardinal  prin- 
ciple. In  order  that  the  vendor  should  have  lost 
that  right  the  goods  must  be  in  the  hands  of  the 
purchaser,  or  of  someone  who  can  be  treated  as 
bis  servant  or  agent,  and  not  in  the  hands  o{  a 
mere  intermed^y."  Here  the  goods  got  into 
the  hands  of  the  agent  of  the  purchasers  when 
they  reached  the  Darling  Downs,  and  it  is  sub- 
mitted that  from  that  moment  the  transitns  was 
at  an  end. 

Tatlock  appeared  for  C.  Bethell  and  Co.,  the 
shipowners.  p„^  ^^  ^„„ 

Hathxw,  J. — ^This  is  a  special  case  stated  to 
ascertain  whether  Mr.  Young,  as  trustee  of  the 
estate  of  Messrs.  Tickle  and  Co.,  or  Messrs.  Clark 
and  Co.,  are  entitled  to  the  possession  of  ten 
hogsheads  of  hollow  ware  which  bad  been  for- 
warded on  board  the  Darling  Dovms  from 
liondon  to  Melbourne.  On  the  1st  June  1886 
Messrs.  Clark  and  Co.  received  an  order  at 
"Wolverhampton  from  Messrs.  Tickle  and  Co.  for 
the  goods  in  question,  and  on  the  26th  June,  in 
pursuance  of  the  order,  an  invoice  for  the  goods, 
amounting  to  991.  6s.  8d.,  was  forwarded  by 
Messrs.  Clark  and  Co.  to  Messrs.  Tickle  and  Co. 
In  the  order  nothing  was  stated  as  to  the  desti- 
nation of  the  goods;  but  on  the  28th  June 
Messrs.  Clark  and  Co.  received  from  Messrs. 
Tickle  and  Co.,  directions  to  consign  the  goods  to 
the  Darling  Dovms,  then  loading  in  the  East 
India  Docks  for  Melbourne.  On  the  29th  June 
the  goods  were  accordingly  delivered  by  Messrs. 
Clark  and  Co.  to  the  London  and  North-Western 
'Railway  Company,  at  Wolverhampton,  to  be  put 
on  board  the  Darling  Downs.  On  the  30th  June 
the  London  and  North- Western  Bailwav  Com- 
pany notified  to  Messrs.  Tickle  aud  Co.  that  the 
goods  had  been  forwar49<}  to  Poplar  station  for 


shipment,  and  on  the  morning  of  the  3rd  July  the 
.  goods  were  shipped  by  lightermen  employed  by 
the  railway  company  and  put  on  board  tbo 
Darling  Downs.  The  mate's  receipt  was  sent  to 
Messrs.  Tickle  and  Co.  while  the  goods  were  in 
course  of  transit  to  the  Darling  Downs.  Messrs. 
Clark  and  Co.  were  informed  that  the  buyers  had 
stopped  payment,  and  they  immediately  tried  to 
stop  the  delivery  of  the  goods,  but  before  the 
notice  to  stop  was  received  the  goods  had  been 
shipped.  The  vessel  shortly  after  sailed  from  the 
docks  for  Melbourne  with  the  goods  on  board. 
No  bills  of  lading  were  applied  for  in  exchange 
for  the  mate's  receipt,  and  it  was  arranged  that 
the  goods  should  remain  in  possession  of  the 
owners  of  the  ship  pending  the  settlement  of  the 
question  whether  or  not  the  right  to  stop  t» 
transitu  was  gone.  It  was  contended  for  the 
trustee  of  the  buyers'  estate  that  the  rule  of  law 
applicable  to  the  case  was  this :  that  where  goods 
have  arrived  at  a  place  indicated  by  the  buyer  to 
the  seller,  and  are  to  remain  there  in  the  hands 
of  an  agent  of  the  buyer,  there  is  an  end  of  the 
transitus,  although  the  place  be  not  that  of  their 
ultimate  destination.  Li  this  particular  case  it 
was  said  that  the  master  or  mate  of  the'  vessel 
was  the  agent  of  the  buyers,  who,  as  between 
them  and  the  sellers,  was  to  receive  the  gx>ods  for 
the  buyers,  and  therefore  that  the  transit  ended 
with  the  shipment.  But  the  principle  to  be 
gathered  from  the  many  decisions  on  the  subject 
seems  to  me  to  be  that,  in  determining  whether 
there  has  been  a  constructive  delivery  of  the 
goods  to  an  agent  of  the  buyer,  it  must  be  ascer- 
tained in  what  capacity  the  agent  has  received 
the  goods,  whether  to  carry  or  to  hold  for  the 
buyer.  In  other  words,  the  inquiry  must  be  what 
is  tho  exact  nature  of  the  contract  between  the 
buyer  and  the  agent  under  which  the  latter  has 
received  the  gnoas.  In  the  case  of  Dixon  t. 
Baidwen  (6  East,  176)  the  evidence  was  directed 
to  show  that  Metcalf  received  the  goods  as  agent 
for  the  buyers,  in  order  that  he  might  hold  them 
until  he  received  further  orders  as  to  their  desti- 
nation, and  that  without  such  orders  the  goods  in 
his  hands  would  remain  stationary.  The  court 
held  upon  this  evidence  that  when  the  goods 
reached  Metcalf  the  transit  was  at  an  end.  In 
the  case  of  Kendall  v.  MarshaM  (48  L.  T.  Rep.  N.  S. 
951 ;  11  Q.  B.  Div.  356)  the  facts  as  presented 
to  the  Court  of  Appeal  would  seem  to  be  different 
from  those  dealt  with  by  the  court  below.  At 
the  trial  it  appeared  that  Marshall  and  Co.  had 
entered  into  a  contract  with  the  buyers  to  for- 
ward the  goods  at  a  through  rate  from  Bolton  to 
Rouen.  It  was  not  suggested  that  there  was  any 
contract  between  the  buyers  and  Marshall  and 
Co.  other  than  the  contract  to  forward.  There 
was  no  evidence  that  the  railway  company  were 
the  agents  of  the  buyers.  They  were  treated  as 
having  acted  for  Marshall  and  Co.  In  the  Court 
of  Appeal,  it  would  appear  from  the  judgment  of 
all  the  Lords  Justices  that  it  was  assumed  or  ad- 
mitted that  the  railway  company  were  the  agents 
of  the  buyers  to  carry  the  goods  to  Qarston,  and 
there  deliver  them  to  Marshall  and  Co.,  to  be 
held  by  them  for  the  buyers  until  further  orders 
were  given.  With  this  material  alteration  of  the 
evidence  submitted  to  the  Court  of  Appeal,  the 
case  was  readily  brought  into  line  with  Dixon  t. 
Bdldwen  (6  East,  175),  and  it  was  held  that  there 
had  been  «  constructive  delivery  to  the  buyers. 
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The  iudgments  delivered  in  the  Court  of  Araeal 
in  this  and  the  later  case  of  Ex  ^arU  Mues ; 
Ss  I*aao»  (15  Q.   B.   Div.  39),  seem  to  me  to 
involve  the  application   of    the    principle  that 
in  determining  whether  the  goods  are  still  in 
trantitu  a  sufficient  inquiry  into  the  facts  must 
be  made  to  ascertain  what  has  been  the  contract 
between  the  buyer  and  the  agent  who  has  re- 
ceived the   goods.      The  cases  referred  to  are 
instances  of  constructive  delivery  to  the  buyer, 
and  of  consequent  termination  of  the   transit. 
But  the   numerous  cases   from   Smith  t.  Ch»$ 
(1  Camp.  282)  tofxjiaWa  WcUion;  Be  Lore  (86 
L.  T.  Rep.  N.  S.  75 ;  6  Ch.  Div.  35),  in  which  the 
receipt  of  the  goods  by  the  agent  has  been  held 
not  to  be  a  constructive  delivery  to  the  buyer, 
indicate,  it  seems  to  me,  with  equal  clearness  the 
existence  and  application  of  the  rule.      These 
authorities  show  that,  although  the  fact  that  a 
person  has  been  named  by  the  buyer  to  the  seller 
to  receive  the  goods  is  some  evidence,  it  is  by  no 
means  conclusive  evidence  that  the  receipt  by 
that  person  is  the  end  of  the  transit.    The  case  of 
Ex  parte  Roiecear  China  Clay  Companff  (40  L.  T. 
Bep.  N.  S.  730;  11  Ch.  Div.  560)  presents  a  close 
analoeytothiscase.  Thebnyerhadpurohasedchina 
clay, which  was  to  be  delivered  by  the  seller  freeon 
boarid  at  a  specified  port.     Afterwards  the  buyer 
named  the  vessel  to  the  vendor,  and  the  clay  was 
shipped.  Before  the  ship  sailed  the  bnyei«  stopped 
payment,  and  notice  to  stop  in  trantitu  was  given 
to  the  master.    No  bill  of  lading  had  been  signed. 
It  was  decided  by  the  Court  of  Appeal  that  the 
transit  was  not  at  an  end.     Here  it  seems  clear 
that    the  London  and  North-Western   Railway 
Company,  the  lightermen,  and  the  shipowners 
were    all   the    agents    of    the   buyers,    not    to 
hold,  but  to  forward  the  goods.    The  reasons 
urged  by  the  learned  counsel  for  the  trustee  in 
support  of  the  view  that  the  delivery  un  board 
the  ship  to  the  mate  was  a  constructive  delivery 
to   the   buyer   would  apply  as  forcibly  to  the 
delivery   to    the   London   and   North-Westem 
Railway  Company.    But  it  this  were  a  delivery 
to  the  buyers,  the  transit  would  have  ended  in 
law  at  the  point  where  it  commenced  in  fact.  The 
contract  with  the  shipowner  was  to  forward  the 
goods  to  Melbourne,  and  there  deliver  upon  the 
terms  of  a  bill  of  lading  in  the  usual  form.   Until 
the  bill  of  lading  had  been  transferred  to  a  bond 
Ude   holder  for  value,  it   seems   to  me  that  the 
sellers  in  this  case  would  retain  the  right  to  stop 
tn  trantitu.      It    was    further    urged    for    the 
trustee  that  the  transit  was  over  when  the  goods 
were  shipped,  because  the  goods  might,  on  the 
demand  of  the  buyers,  have  &en  taken  out  of  the 
possession  of  the  master  of  the  ship;  bnt  this 
possibility— 80  remote  in  a  bupiness  point  of  view 
—is  no  proof  that  the  transit  was   terminated 
(see   The  London    and   North-Wettem  Railway 
Company  v.  Bartleti,  7  H.  &  N.  400).    The  farther 
point  was  made  that  the  notice  to  stop  was  in- 
sufficient,   because    it  had   been    served  on  the 
owners  and  not  on  the  master  of  the  ship.    Bat 
the  notice  had  been  given  to  the  owners  under 
Buch  circumstances  as  enabled  them  to  communi- 
cate with  the  master,  and  prevent    a  delivery 
contrary   to    the  terms   of  the   notice  to  stop 
{Whitehead  v.  Andenon,  9  M.  &  W.  518).    I  am  of 
opinion,  for  these  reasons,  that  the  sellers  were 
entitled  to  stop  the  goods,  and  our  judgment  is 
for  them  with  copts. 


Cave,  J. — In  all  cases  of  stoppage  tn  trannhi 
it  is  necessary,  first  of  all,  to  ascertain  what  is 
the  transitu  s  or  passage  of  the  goods  from  the 
possession  of  the  vendor  to  that  of  the  purchaser. 
The  moment    the  goods   are    delivered   by   the 
vendor  to  a  carrier  to  be  carried  to  the  purchaser 
the    transitns    begins.    When    the    goods  have 
arrived    at    their    destination,    and    have   been 
delivered  to  the  purchaser  or  his  agent,  or  when 
the  carrier  holds  them  as  warehousenutn  for  the 
purchaser,  and  no   longer  as  carrier  only,   the 
transitus  is  at  an  end.    The  destination  may  be 
fixed  by  the   contract  of  sale,  or  by  directMOs 
given  by  the  pnrchaxer  to  the  vendor.    But  how- 
ever fixed,  the  goods  have  arrived  at  their  desti- 
nation, and  the  transitus  is  at  an  end  when  ther 
have  got  into  the  hands  of  someone  who  holm 
them    for   the   purchaser,  and   for    some  other 
purpose  than  that  of  merely  carrying  them  to 
the  destination  fixed  by  the  contract,  or  by  the 
directions  given  by  the  purchaser  to  the  vendor. 
The  difficulty  in  each  case  lies  in  applying  the« 
principles.    In  the  case  now  before  us,  the  pop- 
chasers    directed    the  vendors,    who   carriea  on 
business  at  Wolverhampton,  to  send  the  goods  to 
the  Darling  Bownt,  then  loading  in  the  East  India 
Docks  for  Melbourne;  and  the  vendors  accordingly 
delivered  the  goods  to  the  London  and  NortD- 
Western  Railway  Company,  at  Wolverhampton, 
to    be  taken  to  and  put  on  board  the  DariiMf 
Bovine.    The  railway  company  carried  the  goodi 
to  their  Poplar  station,  and  then  by  means  of 
lightermen   put    them    on    board    the    Dariing 
Dovme.      The  lightermen  took  from  the  mate 
and  gave  to  the  railway  company  receipts  for 
the  groods,  which  the  railway  company  sent  to 
the  purchasers.    Nothing  more  was  cu>ne,  and  the 
Burling    Bovnu,    having   the  goods    on   boBrd, 
sailed  m  due  course  for  Melbourne.  The  vendon, 
during  the  voyage,  gave  the  shipowners  notice  to 
stop  delivery  of  the  goods ;  and  it  was  arranged 
that  on  their  arrival  at  Melbourne  they  shoold 
remain  in  the  custody  of  the  shipowners,  pending 
the  decision  of  the  question  whether  the  right  to 
stop  t»  trantitn  was  gone  when  the  goods  were 
put  on  board  the  Barling  Boteng.     Now,  if  thn 
purchasers,  on  getting  tne  mate',s  receipts,  had 
sent  a  clerk  with  them  to  the  Darling  Dowru  to 
exchange  them  for  a  bill  of  lading  for  the  tioods. 
I  should  have  been  of  opinion  that  the  g^oods  hid 
come  into  the  possession  of  the  purchasers,  and 
that  the  transitus  was  at  an    end ;    because^  I 
shoold,    from  those   facts,  have   drawn  the  in- 
ference that  it  was  the  intention  of  the  vendon 
and   purchasers    that,    as    between    them,  the 
DarUng  Doumi,  in  the  East  India  Docks,  shooki 
be  the  destination  of  the  goods.    For  I  think  it 
is  quite  immaterial  whether  the  purchasers  do  or 
do  not  intend,  after  the  goods  have  got  into  their 
possess!  on,  to  send  them  to  a  fa  rther  destinatioB,and 
that  it  is  equally  immaterial  whether  they  doordo 
not  communicate  such  intention  to  the  purchasers. 
On  the  other  hand,  if  the  London  and  North- 
western Railway  (jompany  had  exchanged  the 
mate's  receipts  for  a  bill  of  lading,  malang  the 
goods  deliverable  to  the  order  of  the  vendors,  and 
had  sent  that  bill  of  lading  to  the  vendors,  and  if 
the  purchasers  had  acquiesced  in  that  course  of 
conduct,  I  should  have  drawn  the  inference  that, 
as  between  the  vendors  and  purchasers,  Melbonrne 
was  the  destination  of  the  goods.    In  this  case 
neither  of  these  courses  was  exactly  followed.  The 
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railway  company  sent  the  mate's  receipts  to  the 
pnrchaKera,  bat  they  did  nothing  with  them. 
Ko  bill  of  lading  was  obtained  by  anyone,  and  the 
goods  went  to  Melbonme,  because  the  direction  of 
ihe  purchasers  to  the  vendors  had  pat  them  on 
board.of  a  vessel  bound  for  that  place.  Under  these 
circumstances,  I  am  unable  to  distinguish  this 
case  from  that  of  Ex  parte  Botevear  China  Clay 
Company  (40  L.  T.  Bep.  N.  8.  730 ;  11  Oh.  Div. 
560),  which  is  binding  upon  me,  although  I  am 
also  unable  to  reconcile  that  case  with  some  of 
thiB  dicttk  in  Ex  parte  Mile» ;  Re  Isaaet  (15  Q.  B. 
Div.  39).  I  agree,  therefore,  that  judgment  must 
bo  entered  for  the  vendors. 

Judgment  for  {he  vendors. 

Solicitor  for  the  plaintifis,  J.  B.  Qreening. 

Solicitor  for  the   claimant  John  Young,  W. 
Beck. 

Solicitor  for  the  clsinuuits  T.  and  C.  Clark 
and  Co.,  Q.  B.  Hubbard. 


PBOBATE,   DIVOBCB,   AND  ADMIBALTT 

DIVISION. 

ADMIBALTT    BUSINESS. 

Monday,  May  23. 

(Before  the  Bight  Hon.  Sir  Jahxs  Haknbn  and 
Butt,  J.) 
Ths  Suthsblajid.  (a) 
OoUmon- —  Compulsory   pilotage  —  Exemption  — 
London  dUtricf — Trinity  Houee  outport  dittrietg 
—Merchant  Shipping  Act  18.54  (17  *  18  Viet, 
e.  104),  I.  379. 
A  vessel    trading  from   Liverpool   to  Hamhurg, 
which,  in  consequence  of  a  collision,  puts  into  the 
port  of  London  for  repairs,  and  then  proceeds 
on  her  voyage,  is  a  ship  trading  to  a  "  place  in 
Europe  north  of  Boulogne,"  within  the  meaning 
of  sect.  379  of  the  Merchant  Shipping  Act  1854, 
and  is  therefore  exempt  from  compulsory  pilotage 
in  the  London  district. 
This  was  an  appeal  by  the  plaintiffs  in  a  collision 
action  from  a  decision  of  the  judge  of  the  City 
«f   London   Court,  by  which  he   had  held  the 
defendants  exempt  from  liability  on  the  ground 
of  compulsory  pilotage. 

The  collision  occurred  on  the  22nd  Dec.  1886, 
in  the  Thames,  between  the  plaintiffs'  brig  the 
£afaand  the  defendants'  steamship  the  SutJienand. 
It  appeared  that  the  Sutherland,  a  steamship 
t>elonging  to  the  port  of  London,  and  owned  by 
the  Liverpool  and  Hamburg  Shipping  Company, 
left  Liverpool  in  cargo  on  the  19th  Dec.  1886,  for 
Hamburg.  On  the  2l8t  Dec.  during  a  fog  she 
came  into  collision  with  a  vessel  off  Dungeness. 
In  consequence  of  damage  sustained  in  the  col- 
lision, her  captain  decided  to  put  into  London  for 
repairs.  She  therefore  took  a  Channel  pilot,  and 
made  for  the  Thames,  and  at  Gravesend  took  a 
river  pilot  on  board.  Whilst  under  his  charge 
she  on  her  way  up  the  Thames  collided  with  the 
plaintiffs'  brig  the  Kate.  Upon  her  arrival  in 
London  she  went  into  dock  for  repairs,  where 
lier  cargo  was  discharged  for  the  purpose  of 
effecting  the  repairs.  Part  of  her  car^o  was 
carried  on  to  Hamburg  in  another  ship,  the 
remainder  being  taken  on  in  the  SuiherlarM  after 
she  had  been  repaired. 

(a)  Beported  b^J.  P.Abpinali.  and  Butlib  ASFTR^Lr^  Esqrs., 
B«n1Met8-*t-Tj«w. 


The  owners  of  the  Kate  instituted  the  action  in 
the  City  of  London  Court.  It  was  admitted  that 
the  collision  was  solely  caused  by  the  fault  of  the 
pilot  of  the  Sutherland,  and  the  judge  of  the 
City  of  London  Court  held  that  the  defendants 
were  not  liable  on  the  ground  that  the  pilot  was 
in  charge  of  their  vessel  by  compulsion  of  law. 

By  the  Merchant  Shipping  Act  1864  (17  &  18 
Vict.  c.  104),  8.  379 : 

The  followinfc  ahips  when  not  oairyine:  passengers 
■ball  be  exempted  from  oompnlsot^  pilotaf^e  in  the 
London  district,  and  in  the  Trinity  House  outport 
districts  ;  that  is  to  say,  (1)  ships  employed  in  the 
ooasting  trade  of  the  United  Kingdom ;  (3)  ships 
trading  to  Bonlogne,  or  to  any  plaoe  in  Europe  north  of 
Boulogne. 

Myburgh,  Q.C.  and  Pyke,  for  the  plaintiffs,  in 
support  of  the  appeal. — ^The  learned  judge  below 
was  wrong  in  holding  that  the  Sutherland  was  in 
charge  of  a  pilot  by  compulsion  of  law  at  the 
time  of  the  collision.  She  was  a  ship  trading  to 
a  "place  in  Europe  north  of  Bonlogne,"  within 
the  meaning  of  sect.  379  of  the  Merchant  Ship- 
ping Act  1854,  and  was  therefore  exempt  from 
compulsory  pilotage.  When  the  Sutherland  left 
Liverpool  for  Hamburg  she  was  then  trading  to 
a  place  in  Europe  north  of  Boulogne.  Inasmuch 
as  she  only  put  into  London  for  temporary 
repairs,  and  ultimately  carried  on  part  of  her 
cargo  to  Hamburg,  she  never  ceased  to  be  a  vessel 
trading  to  Hamburg,  and  is  therefore  within  the 
exemption.  [Burr,  J. — May  it  not  be  said  that, 
though  you  are  within  the  words  of  the  section, 
you  are  not  within  the  spirit  of  the  enactment  P ] 
if  that  were  so  it  would  be  immaterial,  because 
this  enactment  imposes  penalties  for  breach  of  its 
provisions,  and  therefore  the  court  must  construe 
the  words  strictly.  Hamburg  was  her  port  of 
destination,  the  port  to  which  she  was  trading  at 
the  time  of  the  collision,  and  to  which  she 
ultimately  traded  after  being  repaired.  London 
was  nothing  more  than  a  port  of  distress.  But 
assume  that  the  voyage  was  terminated  at 
London,  and  is  to  be  looked  upon  as  a  voyttge 
from  Liverpool  to  London,  then  the  Sutherland 
comes  within  another  exemption,  and  was  a  ship 
"employed  in  the  coasting  trade  of  che  Uniteo. 
Kingdom." 

Bruce,  Q.C.  and  Dr.  Bailees,  for  the  defendants, 
contra. — To  comply  with  the  conditions  of  the 
exemption  the  vessel  must  be  trading  from  the 
London  district,  or  a  Trinity  House  outport 
district  to  Boulogne,  or  to  a  place  in  Europe  north 
of  Bonlogne.  The  analogous  provisions  in  the 
Act  of  George  4  (6  Geo.  4,  c.  125)  clearly  confine 
the  exemption  to  vessels  sailing  from  London. 
[Butt,  J. — The  later  Act  was  meant  to  carry  the 
exemption  further.]  By  an  Order  in  Council 
dated  the  21st  Dec.  1871,  and  made  under  the 
provisions  of  the  Merchant  Shipping  Act  1854, 
the  exemption  is  limited  to  vessels  "  trading  from 
any  port  or  place  in  Great  Britain  within  the 
London  district,  or  any  of  the  Trinity  House 
outport  districts."  [Sir  James  Hasnen — How 
does  this  Order  in  Council  affect  the  interpre- 
tation of  the  Act  of  Parliament  PI  It  is  also 
contended  that  she  was  not  within  the  exemption, 
because  by  putting  into  London  she  turned  away 
from  her  voyage  to  Hamburg,  and  therefore 
ceased  to  be  trading  to  a  place  north  of  Boulogne. 
Her  master  then  did  not  know  what  his  owners 
might  do  with  her  on  her  arrival^  in  London. 
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For  all  be  knew  the  cargo  might  have  been  tran- 
ebipped,  and  she  might  never  have  gone  to 
Hamburg  at  all. 

Myburgh,  Q.C.  in  reply. — ^There  are  no  words 
confining  the  exemption  to  vessels  trading  from 
the  London  district  or  the  Trinity  House  oat- 
port  districts.  The  words  are  general,  and  should 
be  construed  strictly. 

The  Presidemt  (Sir  James  Hannen). — If  the 
policy  of  the  Legislature  in  granting  these 
exemptions  were  before  us  there  would  no 
doubt  be  great  difficulty  in  arriving  at  a  con- 
clusion in  this  case.  But  all  we  have  to  do  is  to 
see  what  intention  is  expressed  by  the  words 
which  the  Legislature  has  used.  The  first  ques- 
tion we  have  to  determine  is,  whether  the  words 
used  in  the  section  apply  to  any  other  vessels 
than  those  which  start  irom  or  are  proc«eding  to 
the  London  district,  or  one  of  the  Trinity  House 
outport  districts.  In  considering  this  question 
no  section  of  the  Merchant  Shipping  Acts  has 
been  referred  to  which  leads  to  the  conclusion 
that  any  limit  is  to  be  put  on  the  general  words 
of  the  section;  and  woen  the  language  of  the 
several  sub-sections  is  considered,  it  is  impossible 
tn  say  that  the  construction  contended  for  by  the 
respondent  is  correct.  The  words  of  the  section 
are:  "The  following  ships  when  not  carrying 
passengers  shall  he  exempted  from  compulsory 
pilotage  in  the  London  district,  and  in  the  Trinity 
House  outport  districts."  The  reterencn  to  the 
London  district  and  theTrinity  House  outport  dis- 
trict, IS  for  the  purpose  of  stating  what  vessels  are 
not  to  be  subject  to  compulsory  pilotage.  When 
wc  have  to  determine  the  class  of  vessels  which 
is  to  be  exempt  from  compulsory  pilotage  we  find 
them  thus  described,  "  ships  employed  in  the 
coasting  trade  of  the  United  Kingdom."  That 
obviously  means  ships  g^ing  on  a  coasting  voyage 
from  any  one  port  of  the  United  Kingdom  to 
another.  It  cannot  be  restrict«>d  to  vessels 
coming  out  or  going  into  the  London  district,  or 
the  Trinity  House  outport  district.  Then  there 
come  the  words,  "  ships  trading  to  Boulogne,  or 
to  any  place  in  Europe  north  of  Boulogne."  I 
can  see  no  reason  for  putting  any  restricted  con- 
struction on  these  general  words  which  we  cannot 
put  on  the  preceding  sub-section.  It  is  not 
necessary  to  determine  whether  or  not  this 
applies  to  foreign  vessels,  for  we  are  now  dealing 
with  an  English  vessel  which  was  proceeding 
from  a  port  in  England  to  a  port  in  Europe  north 
of  Boulogne,  and  so  far  this  case  seems  to  fall 
directly  within  the  words  of  the  sub-section.  If 
we  are  to  speculate  upon  the  object  of  the  Legis- 
lature in  framing  this  enactment,  it  would  appear 
that  the  idea  was  to  ^ve  certain  privileges  to 
certain  trades,  as  for  instance  those  en^ged  in 
the  coasting  trade.  Again,  vessels  which  were 
in  the  habit  of  trading  to  places  in  the  north  of 
Europe  were  to  be  exempt,  and  vessels  engaged 
in  bringing  stone  the  produce  of  the  Channel 
Islands  were  exempted  by  another  sub-section. 
The  question  then  arises,  was  this  vessel  trading 
to  a  place  north  of  Boulogne?  That  she  was 
doing  so  originally  is  beyond  all  dispute,  and 
therefore  we  have  to  consider  if  she  had  ceased 
to  be  a  vessel  so  trading.  She  was  originally 
trading  to  Hamburg;  can  it  be  said  tl^t  the 
moment  the  captain  saw  some  repurs  were  neces- 
sary  she   ceased    to    be  a  vessel    trading   to 


Hamburg?  It  appears  to  me  that  no  accident 
can  make  ber  lose  her  particular  trading  character. 
That  is  the  only  essential  character  the  Legis- 
ture  requires.    I  agree  that  because  a  vessel  is 

Smerally  engaged  in  trading  to  a  pla<>e  north  of 
onlogn'e  she  would  not  be  exempt  if  she  were 
not  at  the  time  on  a  voyage  of  this  cl<aracter. 
But  if  a  vessel  is  obliged  for  a  temporary  purpose 
to  put  into  a  port  she  does  not  on  that  acconnt 
cease  to  be  so  trading,  whether  the  port  be  large 
or  small,  or  near  or  far.  Suppose  the  Sutherland 
had  put  into  Bamsgate  and  come  out  again 
immediately,  could  it  nave  been  said  that  she  lost 
her  character  of  a  vessel  trading  to  Hsmbuiv? 
I  therefore  base  my  decision  upon  the  generality 
of  the  language  of  the  Act,  and  hold  that,  as  the 
Sutherland  was  in  mv  opinion  trading  to  a  place 
north  of  Boulogne,  she  was  not  bound  to  t^ke  » 
pilot.  The  decision  of  the  learned  judge  most 
therefore  be  reversed,  and  this  appeal  allowed. 

Butt,  J. — I  am  of  the  same  opinion.  This  is  a 
penal  statute  under  which  penalties  can  be 
imposed  for  breach  of  these  pilotage  regulations. 
The  master  of  this  ship  could  have  been  fined  by 
a  magistrate  for  not  taking  a  pilot  if  be  was 
bound  to  take  one.  It  is  said  that  the  words  of 
the  section  do  not  express  entirely  all  that  is 
meant ;  but  in  dealing  with  a  penal  enactment  the 
court  must  construe  the  words  strictly.  I  therv- 
fore  have  no  doubt  that  this  vessel  was  a  ship 
trading  to  a  "  place  in  Europe  north  of  Boulosne," 
and  that  her  voyage  was  only  temporarily  inter- 
rupted by  putting  into  the  Thames.  I  therefore 
agree  that  this  appeal  must  be  allowed. 

Solicitors  for  the  plaintiffs,  Loieleu  and  Co. 

Solicitors  for  the  defendants,  Parker,  Qarrett, 
and  Parker. 


Thunday,  May  £6. 

(Before   the   Bight   Hon.  Sir    Jambs    Hakkmx, 

assisted  by  Trinity  MxsiiiBs.) 

Thx  Octavu.  Stella,  (a) 

Damage  to  oy$Ur-bedi — NavigcMe  river — Place  tf 

avxhorinq — JMy  of  pilot. 

A  ship  in  charge  of  a  compulsory  rnlot  wa*  at 
high  water  brought  inio  and  anchored  by  the 
pact  in  a  river  in  tehieh  there  were  oytter-bedt, 
the  exittenee  of  which  was  known  to  the  pHot. 
The  place  where  the  was  aneltored  wo*  not  tke 
ueuat  and  customary  place  for  vessels  of  her  Mia 
and  draught  to  anchor  in.  At  low  water  she 
grounded,  and  thereby  did  damage  to  an  oyster- 
))ed.  On  notice  nf  thx  existence  of  the  oyster-bed 
being  given  to  tlie  master  he  took  all  reasonable 
means  to  remove  his  ship  as  epeedilu  as  possible. 
In  an  action  by  the  lessee  of  the  oyster-bed 
against  the  thipotener  and  the  pilot : 

Held,  that  the  act  of  the  pilot  in  anchoring  ihe 
ship  where  he  did  ioas  negligence  which  made 
him  liable,  btU  that  the  ship  was  not  liable 
because  the  master's  duty  on  receiving  notice  of  the 
emstence  of  the  oyster-bed  was  to  take  all  reason- 
able measures — not  eirtraordinary  measures— 
to  remove  his  ship,  and  this  he  had  done. 

This  was  an  action  for  damage  to  an  oyster-bed 
by  the  grounding  thereon  of  the  Italian  barque 
Oetaoia  Stella. 

(aj  Baported  br  J.  P.  Abpihali.  aad  Butl(>  AsrniALL,  Xqn^ 
Burifters-u-Lajr., 
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The  plaintiff  was  one  John  TvEtcke,  the  lessee 
of  certain  oyster- CTonnds  and  the  owner  of  the 
oysters  thereon,  in  Helford  Harbour,  in  the  Duchy 
of  Cornwall.  The  defendants  were  the  owners  of 
the  barqne,  and  a  pilot  by  name  William  Richards, 
who  had  bronght  the  barque  into  the  river. 

It  appeared  that  shortly  before  6  a.7n.  on 
Aug.  12,  1885,  the  Octavia  Stella,  a  barque  of 
about  600  tons  reRisfcer,  laden  with  cargo,  was 
brought  into  Helford  Harbour,  at  about  high 
water,  in  charge  of  the  pilot  William  Bichards. 
She  was  then  anchored  by  the  directions  of  the 
pilot  at  a  place  hisher  up  the  river  than  was 
usual  for  seagoing  vessels  of  her  size  to  be 
anchored.  The  pilot  left  the  vessel  after  he  had 
given  orders  as  to  where  the  vessel  was  to  be 
anchored,  but  before  his  orders  were  carried  out. 
After  the  barque  was  anchored,  notice  was  given 
by  the  plaintiff  to  her  master  that  the  vessel 
unless  removed  would  ground  on  the  oysters. 
The  barque,  however,  was  not  removed  until  the 
evening  of  the  13th,  after  she  had  grounded  at 
low  water,  and  done  damage  to  the  oysters. 

The  defendants  delivered  separate  defences  by 
which  they  denied  that  the  barqne  was  improperly 
anchored  or  allowed  to  ground  on  the  oysters ; 
that  she  was  improperly  and  negligently  allowed 
to  remain  anchored  and  aground  from  7  a.m.  on 
Aug.  11  till  7  p.m.  on  Aug  12 ;  that  the  oyster- 
grounds  were  marked,  or  that  those  in  charge  of 
.  the  ship  had  any  knowledge  or  notice  thereof. 

Both  defences  also  contained  the  following 
paragraph : 

Altematively  the  defendantH  say  that  before  or  at 
the  time  of  the  matters  complained  of  in  this  action 
the  Octavia  Stella  was  lawfmly  navigating  the  river 
Helford,  bound  for  Biver  Helford,  with  a  oargoof  timber 
to  b«  there  discharged ;  that  the  said  river  is  and  was  a 
pnblic  and  common  navigable  river  open  to  the  sea,  and 
having  a  free  passage  into  and  from  the  same  for  ships 
and  other  vessels,  and  that  the  said  alleged  ovster- 
gronnds  on  which  the  said  ship  was  anchored  and 
groanded  as  alleged  (which  is  not  admitted)  were  and 
■till  are  a  part  of  Hie  said  river,  and  within  the  flow 
and  ebb  of  the  sea,  and  that  the  said  river  and  every 
part  thereof  is  a  public  and  common  navigable  river, 
open  to  all  persons  lawfully  using  the  same  with  their 
ships  and  other  vessels  to  navigate,  sail,  pass  and 
repass  in,  upon,  through,  over,  and  along  the  same  and 
all  parts  thereof,  at  alltiinea  and  at  all  states  of  the  tide 
of  the  said  river,  and  that  the  anchoring  and  grounding 
of  the  said  barque  were  acts  done  in  the  lawful  navi- 
gation of  the  said  ship  in  the  said  river  as  aforesaid. 

In  the  defence  of  the  owners  of  the  Odavia 
Stella  it  was  further  alleged : 

The  said  ship,  at  the  time  she  entered  the  said  river 
and  anchored  as  aforesaid,  was  in  ohaige  of  a  duly 
lioensed  pilot,  to  wit,  the  said  defendant  William 
Bichards,  by  compulsion  of  law,  and  if  any  damage  was 
caused  as  alleged  by  any  person  in  charge  of  the  said 
barque,  such  damage  was  wholly  caused  by  the  negli- 
gence of  the  said  pilot,  and  not  by  the  defendants  uie 
owners  of  the  said  Darqne  or  their  servants. 

The  fact  that  oyster-beds  existed  in  the  Helford 
river  was  a  matter  of  common  knowledge  in 
the  neighbourhood,  and  was  known  to  the  pilot, 
but  there  were  no  buoys  or  other  marks  on  tha 
beds.  The  plaintiff  claimed  1002.  damages,  or  a 
reference  to  the  registrar  and  merchants  to  assess 
the  amount  of  the  damages. 

Sir  Walter  Phillimore  (with  him  L.  E.  Pyke)  for 
the  plaintiff. — The  plaintiff  is  entitled  to  judg- 
ment against  all  the  defendants.  The  pilot  was 
bound  to  moor  the  Octavia  Stella  so  as  not  to  do 
harm  to  the  plaintiff's  propeity,  of  the  existence  of 
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which  he  was  well  aware.  By  the  exercise  of 
ordinary  care  and  prudence  he  might  have 
anchored  the  barque  elsewhere,  and  yet  in  such  a 
position  as  not  to  inconvenience  her  in  her  user 
of  the  river : 

Th0  Mayor  of  Coleheittr  v.  Brool,  7  Q.  B.  339. 

The  owners  of  the  Octavia  Stella  are  also  liable 
for  the  negligence  of  the  master  in  not  taking 
proper  steps  to  remove  the  vessel  after  he  had 
notice  of  the  position  of  the  oyster-grounds. 

BiukntU,  Q.C.  (with  him  /.  P.  Aspinall)  for  the 
owners  of  the  Octavia  Stella. — If  there  was  any 
negligence  it  was  that  of  the  pilot.  The  master 
of  the  Octavia  Stella  had  a  legal  right  to  navigate 
this  river,  and  the  responsioility  of  the  proper 
mooring  of  the  barque  was  on  the  pilot.  As  soon 
as  the  master  knew  of  the  existence  of  the  oyster- 
grounds  his  only  duty  was  to  take  all  reasonable 
measures,  not  extraordinary  measures,  to  .remove 
his  vessel,  and  this  he  did. 

Hon.  A.  Lyttleton  for  the  plaintiff. — ^The  pilot 
had  a  prima  facie  right  to  anchor  the  vessel  any- 
where in  the  river.  It  is  a  public  navigable 
river,  and  unless  it  was  brought  to  his  knowledge 
that  in  anchoring  where  he  did  he  was  about  to 
do  damage  he  is  under  no  liability.  Though  he 
knew  generally  of  the  existence  of  oyster-beds  in 
the  river,  there  were  no  marks  which  would 
indicate  to  him  exactly  where  they  were.  The 
provisions  of  the  Sea  Fisheries  Act  1868  seem  to 
require  the  oyster-beds  to  be  marked  before  a 
person  damaging  them  can  be  made  liable. 

Sir  James  Hannen. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  but  only  against 
the  pilot.  The  evidence  satisfies  me  that  Mr. 
Tyacke  was  in  possession  of  the  fishery  over  the 
loctu  in  quo,  and  I  am  of  opinion  that  that  fact 
was  generally  known.  It  appears  from  the  evi- 
dence of  the  pilot  that  it  was  known  to  him  that 
this  was  an  oyster  fishery  as  distinct  from  a  bank 
upon  which  oysters  may  be  found  and  dredged ; 
and  it  further  appears  to  me  that  he  being  a  pilot 
must  be  taken  to  know  of  its  existence,  nolding 
himself  out  as  he  does  to  be  a  person  acquainted 
with  the  peculiarities  of  the  navigation.  In 
these  circumstances  he  brought  the  vessel  into 
this  estuary  where  he  says  he  knew  there  were 
oysters  about.  Now  he  contends  that  ho  was 
entitled  to  make  use  of  that  public  way  for  the 
purpose  of  bringing  this  vessel  to  its  destination ; 
but  that  contention  gives  rise  to  a  number  of 
questions.  The  rights  of  all  vessels  are  not  co- 
extensive. It  may  be  reasonable  and  right  that 
a  small  vessel  should  go  up  to  the  farthest  point 
she  can  reach  in  order  to  give  the  pubho  the 
benefit  of  the  public  way.  But  the  same  right 
does  not  exist  in  the  case  of  a  lar^e  vessel,  and 
she  is  not  entitled  under  extraordinary  circum- 
stances to  try  to  get  to  a  place  where  large 
vessels  are  not  accustomed  to  go,  and  where  there 
is  no  accommodation  for  loading  or  unloading 
them.  This  vessel  was  bound  by  its  charter- 
party  to  go  as  near  to  the  place  as  she  could  being 
always  afloat,  and  the  pilot  has  said  that  that  was 
what  he  intended  to  do.  His  idea  was  that  he 
was  discharging  the  duty  imposed  on  him  in 
bringing  the  vessel  to  a  place  where  she  would 
still  DO  afloat.  But,  instead  of  bringing  her  to  a 
place  where  she  would  be  afloat,  he  broujiht  her 
to  a  place  where  she  would  be  aground.  If oiv,  i£ 
gitizedbyV^OOgie 
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the  Oetavia  SteUa  had  been  a  suitable  Tessel  for 
navigating  these  upper  and  shallow  waters,  and 
in  the  conrse  of  her  navigation  it  had  become 
necessary  to  take  the  ground,  that  would  not  in 
itself  be  negligence  which  wonld  have  made  the 
person  allowing  the  vessel  to  ground  liable.  He 
would  be  entitled  to  say,  "  I  was  only  using  this 
passage  in  the  ordinary  way  with  prudence,  and 
80  as  not  to  injure  anybody  else  except  in  so  far 
as  that  might  be  the  necessary  consequence  of 
my  only  doing  what  I  had  a  right  to  do."  But 
here  the  whole  state  of  things  is  different.  I  am 
of  opinion  that  the  pilot  was  under  no  necessity 
to  ground,  that  it  was  an  act  of  imprudence  and 
negligence  on  the  pilot's  part  to  ground  the 
vessel  where  he  did,  and  that  in  doing  so  he  injured 
the  rights  of  a  private  individual  which  wonld 
not  have  been  injured  if  he  had  not  been  gniltj 
of  that  dereliction  of  duty.  Therefore  it  appears 
to  me  that  he  is  liable  for  the  natural  and 
reasonable  consequences  of  his  act,  and  hence  is 
liable  for   all    the   damage   the  vessel    did   by 

runding  until  she  could  Dy_  reasonable  exertions 
got  out  of  the  position  in  which  he  had  pat 
her.  The  captain  was  clearly  in  no  way  to  blame 
for  the  original  grounding.  He  was  a  foreigner, 
and  was  absolutely  ignorant  about  this  inlet.  He 
was  taken  in  by  the  pilot,  and  his  vessel  was  put 
into  this  position  by  the  negligence  of  the  pilot. 
It  was  not  suggested  that  he  was  to  blame  for 
the  first  grounding,  but  it  is  said  that  he  was  to 
blame  afterwards  for  not  getting  the  ship  off  by 
slipping  the  anchor,  or  by  allowing  her  to  catch 
by  the  ueel  as  she  was  swinging.  If  the  vessel 
had  taken  the  ground  in  the  ordinary  course  of 
navigation  from  some  accident,  it  might  be  that 
the  pilot  wonld  not  be  liable  for  the  consequences 
of  his  act,  because  undoubtedly  the  river  is  a 
high  road,  a  highway,  and  I  assume  if  in  the 
ordinary  course  of  navigation  the  vessel  could 
not  get  up  in  one  tide  and  anchored  and  grounded, 
there  would  be  no  negligence.  But  in  this  case 
we  must  have  regard  to  the  fact  that  the  captain, 
by  no  negligence  of  his  own,  but  by  the  negligence 
of  somebody  else  for  whose  acts  he  was  not 
responsible,  was  brought  into  this  position,  and 
he  therefore  had  only  the  duty  imposed  upon  him 
of  getting  out  of  that  position  bv  reasonable 
efforts.  His  dnty  was  to  extricate  himself  from 
the  position  in  which  he  was  by  the  ordinary 
means  of  navigation,  and  he  was  not  bound  to 
take  extraordinary  measures  not  in  the  nature 
of  ordinary  navigation,  but  in  the  nature  of 
extra  exertions,  for  the  purpose  of  preventing 
the  damage  to  the  oysters.  Therefore  the  ques- 
tion I  have  put  to  the'Trinity  Brethren  is,  whether 
they  can  see  in  any  of  the  acts  mentioned  any- 
thing which  the  captain  did  which  it  was  wrong 
for  Mm  to  do  in  the  condition  of  thin^  in  which 
he  was  placed  by  the  conduct  of  the  pilot.  They 
tell  me  that  they  can  see  nothing  blameworthy  on 
his  part,  and  that  the  best  that  could  be  done  was 
done  under  the  circumstances.  With  regard  to 
slipping  the  anchor,  I  am  advised  that  that  would 
have  been  a  hazardous  and  improper  thing  to 
do,  and  I  think  it  unreasonable  in  the  circum- 
stances that  the  captain  should  have  exposed  his 
vessel  to  any  risKs  by  so  doing.  I  think  it 
unreasonable  to  expect  him  to  incur  that  risk  for 
the  reason  that  by  remaining  there  he  would  do 
damage  to  the  oysters.  The  same  remark  applies 
to  the  swinging.   What  be  did  was  in  the  ordinary 


course  of  navigation  nnder  the  circnmatances  in 
which  he  was  placed,  and  nothing  more  was  to 
be  required  of  him.  I  am  therefore  of  opinion 
that  the  case  is  established  against  the  pilot,  but 
not  against  the  captain.  There  will  be  judgment 
against  the  pilot  with  costs.  I  shall  not  give  the 
shipowners  any  costs  against  the  plaintiffs,  they 
having  raised  other  defences  than  that  of  com- 
pulsory pilotage. 

Solicitors  for  the  plaintiff,  Gregory,  Batoeliffe, 
and  Co.,  for  J.  W.  Tyacke,  Helston. 

Solicitors  for  the  owners  of  the  Oetavia  SieHa, 
Clarkson,  Oreenwell,  and  Wylet. 

Solicitors  for  the  pilot,  Meredith,  BoherU,  and 
MiUa,  for  Broad  and  Pottow,  BristoL 


l^oust  of  l/OrHiS. 

Bee.  6,  7,  9, 1886,  and  June  13, 1887. 

(Before  the  Lobd  Chakcellos  (ECalsbnry),  Lords 

Watson  and  FrrzGZ&AUi.) 

Caisd  v.  Sime.  (a) 

OH  AFFEAL  PBOK  THE  SXCOirS  SlVISIOir  Of  THB  COUIT 
OF  SESSION  IN  SCOTLAND. 

Lectures — Fublieation  —  Literary  property — PrO' 
festor  in  University — Bepublteation. 

The  delivery  by  a  professor  in  a  University  ej 
lectures  t»  his  class-room  to  students  of  the 
University  attending  his  class  in  the  ordinary 
course  it  not  such  a  puLUeaiion  as  to  dtprise 
him  of  his  common  law  right  of  property  in  tuA 
lectures ;  and  he  is  therefore  entitled  to  prevent 
(he  republication  of  his  lectures,  vnthotU  Us 
authority  from  notes  taken  in  the  dost. 

Judgment  q^  the  majority  of  the  court  hetov 
reversed  {Lord  Fiiggeraid  dissentirig). 

Abemethy  «.  Hutohmson  (3  L.  J.  O.  B.  209,  Ch.; 
1  B.  ^  T.  28)  discussed  and  approved. 

This  was  an  appeal  from  a  j  udgment  of  the  Second 
Division  of  the  Court  of  Session  in  Scotland, 
(reported  in  13  Ct.  Sess.  Cas.  4th  series,  23), 
which  had  reversed  a  judgment  of  the  SheriS- 
Substitute  of  LanarkBhire. 

The  appellant  was  professor  of  moral 
philosophy  in  the  University  of  Glasgow,  and 
the  respondent  was  a  bookseller  and  publisher  in 
Glasgow. 

The  action  was  brought  by  the  appellant  to 
restrain  the  respondent  from  publisning  and 
selling  certain  l>ooks  or  pamphlets  which  the 
appeliantall^ed  were  unautnorised  reprodactioos 
ot  lectures  delivered  b^  him  as  professor  to  the 
students  of  the  University  attending  his  class. 

The  Sheriff-Substitute  found,  as  a  matter  (^ 
fact,  that  the  respondent's  publications  were  in 
substance  reproductions  of  the  appellant's 
lectures ;  and  he  held,  as  a  matter  of  law,  that  the 
appellant  had  a  right  to  prevent  his  lectures 
from  being  printed  and  published  without  bis 
authority.  The  responaent  appealed  to  the 
Second  Division  of  the  Court  of  Session. 

As  the  question  appeared  to  be  one  of  difficult 
and  importance,  the  Court  directed  that  all  tM 
judges  should  be  consulted. 

On  the  question  of  fact,  the  Lord  Presidoit 
(Inglis),  Lords  Shand,  Bntherf  urd  Clark,  Adam, 

(a>  Beportad  br  0.  E.  UALDni,  Kiq.,  BuilitaMUrMr. 
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Lee,  Fraaer,  McLaren,  Kinnear,  and  Trayner, 
held  that  the  respondent's  publication  ms  in 
substance  a  reproduction  of  the  appellant's 
leetvree  ;  Lords  Mure,  Young,  and  Craighill  were 
of  the  opposite  opinion.  The  Lord  Justice  Clerk 
'(Lord  MoncrieS)  held  it  unnecessary  to  pronounce 
■an  opinion  on  the  point. 

On  the  question  of  law,  six  judges  (Lords 
■Sfaand.Butherfurd  Clark,  Adam,  Fraser,  Kinnear, 
and  Trayner)  held  that  the  appellant  had  a  right 
of  property  in  his  delivered  lectures ;  and  five 
judgesi  (the  Lord  President,  the  Lord  Justice 
Clenc,  and  Lords  Mure,  Lee,  and  McLaren) 
came  to  the  opposite  conclusion.  Lord  Young, 
while  ezpressmg  some  views  unfavourable  to 
the  appellant,  intimated  that  he  did  not  think  it 
necessary  to  decide  the  Question,  being  of  opinion 
that  the  appellant's  right,  assuming  it  to  exist, 
must  bo  limited  to  a  ri^t  to  protection  "  against 
any  publication  which  may  be  reasonably  held 
to  anticipate,  or  otherwise  substantially  or 
prejudicially  interfere  with  a  subseanent  publica- 
tion by  himself,"  and  that  the  publications  com- 
plained of  were  not  of  that  character.  Lord 
Craighill  expressed  no  opinion  upon  the  matter 
of  law,  holding  that  the  view  taken  by  the 
minority  (of  which  he  was  one)  upon  the  question 
of  &ct  was  a  sufficient  answer  to  the  appellant's 
claim.  A  majority  of  the  judges  being  against 
the  appellant  (though  on  di9erent  grounds),  the 
Second  Division  reversed  the  interlocutor  of  the 
Sheriff-Sabstitnte  and  gave  judgment  for  the 
present  respondent. 

The  appellant  appealed  to  the  Honse  of  Lords. 

The  SoUcitor-General  for  Scotland  (Robert- 
son, Q.C),  Sir  n.  Davey,  Q.C.,  and  F.  TV.  Clark 
appeared  for  the  appellant,  and  pointed  out  that 
the  form  of  ihe  interlocutor  aid  not  comply 
with  the  Scotch  Jadicatnre  Act  (6  Geo.  4,  c.  120), 
8.  40.  It  cannot  be  doubted  that  an  author 
has  a  right  of  property  in  his  unpublished  com- 
positions : 

Aliert  V.  Blrangt,  2  De  O.  ft  Sm.  652 ; 
JeffTey$  t.  Booty,  4  H.  L.  Cu.  815 : 
Macklin  r.  Richardton,  2  Ambl.  894. 

And  this  applies  to  lectures : 

Abenieihy  r.  Hutchmton,  3  h,  3.  O.  S.  200,  Ch.; 

1  H.  AT.  28; 
HieoU  r.  PUman,  26  Cb.  Div.  374  t  50  L.  T.  Bep. 

N.S.S54. 

The  only  question  is,  whether  there  is  anything  in 
the  delivery  of  lectures  by  a  professor  in  a 
nniversity  to  take  them  out  of  this  rule.  We 
say  that  such  delivery  is  not  a  "  publication,"  for 
the  public  are  not  admitted  to  the  lectures,  but 
only  the  students  attending  the  class,  whom  it  is 
his  duty  to  teach,  and  they  have  only  a  limited 
licence  to  take  votes  for  their  own  use,  not  to 
publish  them. 

Lorimer  (of  the  Scotch  Bar)  and  MeClymont, 
for  the  respondent,  contended  that  the  appellant 
filled  a  public  office,  and  was  not  in  the  position 
of  a  private  lecturer ;  he  cannot  refuse  to  teach 
any  person  who  complies  with  the  conditions  of 
attendance  nt  his  class,  and  therefore  the  delivery 
of  the  lectures  amounts  to  "publication"  and 
.deprives  him  of  his  right  of  property.  Abervethey 
T.  HiUehinton  is  distinguishable.  See  also  stat. 
6  A  6  "Will.  4,  c.  65. 

The  Solieitor-Qineraifor  Scotland  was  heard  in 
«plj. 


At  the  oondnsion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  jadgment. 

.June  13, 1887. — Their  Lordships  gave  judgment 
as  follows : — 

The  LoRS  Chauckixob  (Halsbury). — My  Lords : 
In  this  case  I  hove  had  much  greater  difficulty  in 
dealing  with  the  question  of  form  than  with  the 
substantial  question  between  the  parties  which  it 
was  intended  to  raise  by  this  appeal.  It  is,  I 
think,  manifest  that  the  interlocutor  does  not 
comply  with  the  provisions  of  the  Judicature 
Act  of  1825,  and  1  cannot  but  regret  that  the 
suggestion  of  Lord  Butherf  nrd  Clark  was  not 
adopted,  by  which  that  which  was  fact  would  have 
been  found  as  fact,  and  the  question  of. .  law, 
which  alone  under  that  statute  is  open  to  your 
Lordships  to  review,  would  have  been  left  to  be 
determined.  Nevertheless,  although  with  some 
donbt,  I  have  come  to  the  conclusion  that  your 
Lordships  may  treat  the  questions  of  fact  as 
having  been  determined,  and  the  questions  of  law 
as  sufficiently  severed  from  those  questions  of 
fact,  to  enable  your  Lordships  to  pronounce  a 
final  jadgment  between  the  parties.  The  question 
which  it  was  intendfid  to  raise  was  the  le^al  right 
of  the  respondent  to  publish,  in  the  form  of  a 
pamphlet,  certain  literary  compositions  of  the 
appellant,  which  were  orally  delivered  to  the 
students  of  the  University  of  Glasgow  attending 
bis  class.  A  majority  of  the  court  has  determined 
that  the  pamphlet  in  question  is  a  reproduction  of 
the  appellant  8  literary  composition,  and  I  do  not 
stop  to  discuss  what  some  of  their  Lordships 
appear  to  have  considered  important,  that  in 
respect  of  certain  particulars  it  was  a  blunderiuR 
ana  unsacoeesful  reproduction  of  the  appellant^ 
work.  I  confess  I  am  unable  to  understiBLnd  what 
place  such  topics  find  in  the  argument.  Assume 
an  unlawful  reproduction  of  an  author's  literary 
work ;  it  does  not  become  less  an  injury  to  the 
legal  right  because  the  reproducer  has  disfigured 
his  reproduction  with  ignorant  or  foolish 
additions  of  his  own.  It  is  not  denied,  and  it 
cannot  in  the  present  stato  of  the  law  be  denied, 
that  an  author  has  a  proprietary  right  in  his 
wipablished  literary  productions.  It  is  farther 
incapable  of  denial  that  that  proprietary  right 
may  continue  notwithstanding  some  kind  of 
communication  to  others.  The  case  of  private 
letters  which,  thontrh  convenientlv  described  1^ 
the  word  "private,"  involve  publication  of  a 
certain  kind  to  others  than  the  author  of  them,  is 
an  illustration  of  a  communication  which  does 
not  permit  the  infringement  of  the  proprietary 
right  which  could  be  involved  in  their  nn* 
authorised  general  publication.  The  doubt  which 
I  have  entertained  in  the  course  of  the  ai^^mept 
has  been,  whether  the  extent  and  degree  of 
publication  in  the  case  now  under  debate  was  not 
a  question  of  fact  which  should  have  been  detor- 
mined  on  the  evidence  before  the  conrt,  and,  if  it  . 
had  been  determined,  would  not  have  been  open 
to  your  Lordships  to  review.  But,  as  I  have  said, 
I  have  come  to  the  conclusion  that,  in  the  form  in 
which  it  has  arisen,  it  may  be  treated  as  a 
qnestion  of  law  ;  that  is  to  say,  whether,  on  the 
agreed  state  of  facts,  suoh  a  publication  as  is 
proved  here  must,  as  a  matter  ot  law,  deprive  the 
author  of  the  literary  composition  in  question  of 
his  proprietary  right,  and  whether  the  ||tct ,  th«it 
he  is  professor  of  moral  philosophy,  ^eaiiif^xig,  in 
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his  class-room  by  the  literary  composition  which 
is  now  the  sabject  of  debate,  makes  his  delivery 
o{  that  literary  composition  necessarily  public  to 
the    whole  world,   so  as  to  entitle  anyone  who 
heard  it  to  republish  it  withont  the  permission  of 
the  author.     Now,  I  have  desif^edly  nsed  the 
phrase    "literary    composition"    to    avoid    the 
ambiguity  of  the  word  '*  lectnre,"  because  I  think 
the  word  "  lectnre  "  involves  an  assumption  which 
may  give  rise  to  error.    If  by  it  is  signified  a 
lecture  delivered  on  behalf  of  the  University, 
and,  so  to  speak,  as  the  lecture  of  the  University 
itself,    as    the    authorised    exposition    of    the 
University  teaching,  I  can  well  understand  that 
by    the    nature  of  the  thing,  from  the  circum- 
stances of  its  delivery,  and  the  object  with  which 
it  was  delivered,  it  would  be  impossible  to  say 
that  it  was  intended  by  those  on  whose  behalf  the 
professor  was  lecturing,  or  by  himself,  to  limit 
the  right  of  communication  to  others.    Whether 
that  limitation  of  the  right  arises  from  implied 
contract  or  from  the  existing  relations  between 
the  hearer  and  the  author,  it  is  intelligible  that 
where  a  person  speaks  a  speech  to  which  all  the 
world  is  invited,  either  expressly  or  impliedly, 
to  listen,  or  preaches  a  sermon  in  a  church,  the 
doors  of  which  are  thrown  open  to  all  mankind, 
the  mode  and  manner  of  publication  negative,  as 
it  appears  to  me,  any  limitation.  But  withont  using 
any  phrase  which  by  force  of  its  ordinary  meaning 
implies  either  a  kind  of  pablication,  or  involves  a 
limitation  of  the  right  of  publication,  what  are 
the  facts  here  as  found  by  a  majority  of  the  court  P 
A  teacher  is  in  his  class-room  with  his  students. 
For  the  purpose  of  teaching  them  he  uses  a  com- 
position of  his  own,  in  this  case  called  "  The  Law 
of  Moral  Philosophy."      Suppose  it  had    been 
exercises  in  grammar,  arithmetic,  or  a  foreign 
language.    The  object  and  purpose  is  to  teach  the 
students,  to  enable  them  to  become  proficients  in 
the  subject  of  which  the  teacher  is  the  professor. 
The  student  is  entitled  to  avail  himself  of  the 
teaching.     The  object  is  to   make  him  a  good 
grammarian,  a  good  arithmetician,  or  a  proficieat 
in  the  particular  language  that  is  taught.    But 
could  it  be  contended  that,  by  reason  of  snch  oom- 
mnnication  to  such  students,  each  of  them  was 
entitled    to    publish    the    professor's    exercises, 
dialogues,  dictionary,  or  the  like  P     It  seems  to 
me  thEit  it  might  bie,  and  indeed  there  is  some 
suggestion  here  that  it  is,  contrary  both  to  the 
spirit  and  meaning  of  what  is  called  a  lecture 
tnat  students  shomd  be  supplied  with  some  mode 
of  answering  questions  on  the  subject  of  their 
lectures  withont  that  process  of  mental  digestion 
which  is  intended  to  form  the  substance  of  the 
teaching.      Illustrations   might   be   indefinitely 
multiplied  in  which  the  whole  purpose  of  a  pro- 
fessor's teaching   might  be   render<>d  nugatory 
by  the  nnanthorised  reproduction  of  his  mode  of 
teaching.    The  ground  on  which  I  have  been  able 
to  come  to  the  conclusion  that  the  particular  form 
of  literary  composition,  and  the  degree  of  com- 
munication which  is  established  to  a  limited  class, 
may  be  treated  as  a  question  of  law  is,  that  it 
appears  to  have  been  decided  that,  notwithstand- 
ing the  professor's  desire  to  prevent  such  repro- 
duction, and  contrary  to  his  intention,  the  delivery 
of  fais  lecture — of  his  composition — to  a  limited 
olass  of  students,  operates,  as  matter  of  law,  to 
make  his  composition  public,  and  to  prevent  his 
eoforoing  any  proprietary  right.    I  am  not  aware 


of  any  Uniyersitv  regulation,  or  anv  bargain  with 
its  professors,  which  either  expressly  or  unpliedly 
enforces  on  the  professors  the  making  public  of 
their  literary  compositions,  of  whatever  class 
these  compositions  may  be,  and  whether  merely 
educational  and  intended  for  the  use  of  their 
students,  or  intended  for  more  general  diffusion. 
I  am  disposed  to  think,  although  it  does  not  be- 
come neoessaiy  to  discuss  it  in  the  present  case, 
that  if  a  professor  had  entered  into  a  specific 
bargain  to  make  public  the  lectures  which  he  was 
delivering  to  his  students,  but,  contrary  to  that 
bargain, had  enforced  on  his  students  thecondition 
of  secrecy,  though  the  University  which  employed 
him  might  be  at  liberty  to  seek  their  remedy 
against  him  for  a  breach  nf  his  undertakiaK,  it 
would  not  necessarily  make  public  that  which  the 
lecturer  himself  had  neither  expressly  nor  im- 

fliedly  communicated  for  general  reproduction, 
doubt  whether  any  of  the  cases  which  have  been 
brought  to  your  Lordships'  attention  do  more  than 
establish  the  two  propositions  which,  as  I  have 
9aid,  cannot  now  be  in  debate.  The  application  of 
the  principles  laid  down  in  these  cases  is  what 
g^ves  rise  to  the  matter  now  in  discussion.  I  do 
not  think  it  very  important  to  consider  what  was 
the  ultimate  result  of  Mr.  Abernethy's  appeal  to 
Lord  Eldon,  because  the  gp*ound  of  Lord  Eldon's 
decision  as  originally  given  seems  not  to  have 
been  affected  if  an  arrangemeuD  between  the 
parties,  as  seems  probable,  put  an  end  to  the  liti- 
gation. With  respect  to  the  Act  5  &  6  WilL  i, 
o.  65, 1  am  not  prepared  to  say  that  I  can  obtain 
any  light  from  its  provisions.  I  had  at  one  time 
an  impression  that  there  was  something  in  the 
nature  of  a  declaration  by  the  Legislatiire  that 
lectures  delivered  in  a  university  or  a  public 
school,  or  any  public  foundation,  were  to  be 
assumed  to  be  so  published  as  for  the  future  to 
become  public  property;  and  if  that  were 
assumed  to  be  the  construction  of  the  statute,  a 
serious  question  would  arise  as  to  what  were 
lectures  within  the  meaning  of  the  statute.  Bat 
I  am  now  satisfied  that  the  language  of  the 
statute  has  been  adopted  by  the  Legislature  for 
the  purpose  of  not  interfering  in  any  way  with  ' 
the  law  existing  on  the  sabject.  Possibly  it  may 
be  that  the  difSculty  of  denning  what  should  be 
a  lecture  may  have  occurred  to  the  author  of 
that  statute,  or  the  impolicy  of  affecting  to  lay 
down  a  rule  where  many  circumstances  of  con- 
venience as  to  modes  of  instruction  and  so  forth 
might  be  appropriately  left  to  the  University 
authorities  may  have  produced  the  legislation 
which  in  fact  exists.  At  all  events  I  can  derive 
no  assistance  from  a  statute  which  professes  to 
leave  the  law  as  it  is  without  professing  to  give  a 
hint  of  what  it  assumes  the  law  to  be.  I  am 
therefore  of  opinion  that  the  appellant  ought  to 
succeed,  and  I  concur  in  the  suggested  form  of 
judgment  which  has  been  prepared  by  Lord 
Watson,  and  1    move   your  Lordships   accord- 


ingly. 
Lore 


lord  Watson. — My  Lords:  This  appeal  is  taken 
in  two  conjoined  processes  instituted  in  the  Sheriff 
Court  of  Lanarkshire  by  the  appellant,  who  is 
Professor  of  Moral  Philosophy  in  the  University 
of  Glasgow,  for  the  purpose  of  having  the  re- 
spondent, a  bookseller  in  that  city,  interdicted 
from  publishing  or  advertising  for  sale  certain 
books  or  pamplets,  entitled  "  Aids  to  the  Study 
of  Moral  Philosophy,"  on  the  groand  that  these 
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works  are  mere  reproductions  of  the  lectures  } 
delivered  by  the  appellant  to  the  students  who 
attend  his  class  in  the  University.  In  defence  the 
respondent  pleads,  in  the  first  place,  that  the 
publications  soaght  to  be  interdicted  are  not 
substantially  the  same  with  the  appellant's  lec- 
tures, bat  represent  the  views  of  the  person  who 
compiled  them,  and  are  the  result  criE  his  inde- 
pendent study  and  research ;  and,  in  the  second 
place,  tbat  the  delivery  of  the  appellant's  lectures 
in  the  class-room  of  the  University  is  equivalent 
to  publication,  and  that  he  has  consequently  lost 
his  right  to  prevent  their  publication  m  a  printed 
form.  These  defences  raise  two  issues  :  tne  first 
being  a  question  of  fact,  which,  if  the  actions  had 
originated  in  the  Court  of  Session,  would  have 
been  appropriately  tried  before  a  jury;  the  second 
being  a  question  of  law.  The  SherifE-Substitnte 
granted  perpetual  interdict  as  -  craved,  and 
ordained  the  respondent  to  deliver  up  to  the 
appellant  all  copies  of  the  publications  complained 
of  remaining  in  his  hands  or  within  his  control. 
The  learned  Sheriff-Substitute,  by  his  interlo- 
<nitor,  foand  that  "  the  said  books  or  pamphlets 
are  in  substance  reproductions,  more  or  less 
correct,  of  the  lectures  in  use  to  be  delivered  by 
the  pursuer  to  his  class  of  moral  philosophy  in 
the  Univerbity  of  Glasgow ; "  and  he  further 
found  that  "  tne  said  lectures  are  the  property 
of  the  pursuer,  and  that  the  defender  has  not 
shown  tnat  the  pursuer  has  in  any  way  lost  his 
right  of  property  therein,  or  that  he  has  acquired 
from  the  pursuer,  or  in  any  other  lawful  way, 
a  right  to  publish  or  reproduce  said  lectures." 
The  respondent  appealed  to  the  Second  Division, 
who  ordered  the  cause,  with  minutes  of  debate, 
to  be  laid  before  the  whole  judges  of  the  court 
for  their  opinion.  The  result  was,  that  of  the 
thirteen  consulted  judges  a  majority  of  nine  were 
of  opinion  that  the  respondent's  publications 
are  substantially  a  reproduction  of  the  appel- 
lant's lectures.  On  the  23rd  Oct.  1885  the 
Second  Division  pronounced  the  interlocutor 
which  is  now  brought  under  review.  It  contains 
the  following  findings  :  "  Find  that  the  pursuer 
is  Professor  of  Mors!  Philosophy  in  the  Univer- 
sity of  Glasgow,  and  that  the  lectures  referred  to 
in  this  record  were  delivered  by  him  to  hiii 
students  as  part  of  his  ordinary  course.  Find 
that  the  defender,  who  is  a  bookseller  in  Glasf^w, 
published  the  works  now  complained  of.  Find 
that  these  works  were  compiled  by  a  student  who 
had  attended  the  class  taught  by  the  pursuer, 
and  also  had  taken  notes  in  shorthand  of  the 
pursuer's  lectures."  These  are  in  all  respects 
proper  findings,  although  they  set  forth  facts 
which  were  not  seriously  disputed.  The  im- 
portant part  of  the  interlocutor  follows :  "  But 
find,  in  conformity  with  the  opinions  of  the 
majority  of  the  wliole  court,  that  such  publica- 
tion did  not  constitute  an  infringement  of  any 
legal  right  of  property  or  otherwise  belonging  to 
or  vested  in  the  pursuer ;  therefore  dismiss  the 
appeal,  &c."  The  last  finding  of  the  interlocutor 
does  not  comply  with  the  requirements  of  6 
C^eo.  4,  c.  120,  s.  40,  and  is  beset  with  ambiguity. 
It  suggests  either  that  a  majority  of  the  court 
held  that  there  was  no  infringement,  or  that  a 
majority  were  of  opinion  that  there  was  no  right 
capable  of  being  infringed ;  but  in  point  of  fact 
there  was  not  a  majority  in  favour  of  either  of 
these  propositions.    Lord  Butherfurd  Clark  pro- 


tested against  the  terms  of  the  interlocutor  as 
not  being  in  accordance  with  the  provisions  of 
the  Judicature  Act  of  1826,  but  he  was  overruled 
by  the  other  judges  of  the  division,  whose  reasons 
for  the  course  they  followed  I  am  at  a  loss  to 
understand.  Apparently  they  meant  to  find 
that,  on  some  ground  or  other,  a  majority  of  the 
whole  judges  were  of  opinion  that  mterdict 
should  not  De  granted,  such  majority  being  ob- 
tained by  combining  two  minorities.  It  may  be 
doubtful  whether  Lord  Craighill's  opinion  upon 
the  question  of  fact  should  have  been  taken  into 
account  in  deciding  the  case,  seeing  that  it  had 
been  negatived  by  a  large  majority;   but  in  the 

? resent  state  of  the  case  it  is  unnecessary  for  your 
lOrdships  to  consider  that  matt«r.  Whether 
judgment  was  given  for  or  against  the  appellant, 
it  was  the  statutory  duty  of  the  court  to  insert  a 
finding  of  fact  in  their  interlocutor,  expressing 
the  opinion  of  the  majority  of  the  consulted 
judges  upon  the  question  of  infringement,  for  the 
guidance  of  this  House.  Your  Lordships  are,  by 
the  terms  of  the  statute,  precluded  from  review- 
ing the  interlocutor  of  Oct.  23, 1885,  except  so  far 
as  it  "  depends  on  or  is  affected  by  matter  of  law," 
and  the  only  question  which  can  be  competently 
raised  and  decided  in  this  appeal  is  that  i^hicn 
relates  to  the  existence  of  the  appellant's  alteg^ 
right  of  property  in  his  lectures.  It  would  have 
been  idle  to  entertain  that  question  if  the  court 
below  had  come  to  the  oonclnsion  that,  assuming 
such  a  right  to  exist,  the  respondent's  publica- 
tions did  not  constitute  an  invasion  of  it.  Fortu- 
nately, in  the  present  case,  the  conclusion  of  the 
majority  of  the  whole  court  upon  the  question  of 
foct  is  beyond  dispute;  aud  tne  ministerial  duty 
of  the  Second  Division  to  give  effect  to  that  con- 
clusion by  a  finding  in  their  judgment  is  equally 
Slain.  In  these  circumstances  your  Lordshipe 
id  not  think  it  necessary  or  expedient  to  subject 
the  parties  to  the  delay  and  expense  which  would 
have  been  occasioned  by  remitting  the  cause,  in 
order  to  have  the  interlocutor  put  into  proper 
shape,  and  permitted  them  to  be  heard  on  the 
merits  of  the  appeal  as  if  the  interlocutor  had 
contained  an  express  finding  to  the  effect  that  the 
publications  complained  of  are  in  substance  a 
reproduction  of  the  appellant's  lectures.  The 
author  of  a  lecture  on  moral  philosophy,  or  of  any 
other  original  composition,  retains  a  right  of 
property  in  his  work  which  entitles  him  to  pre- 
vent its  publication  by  others  until  it  has,  with 
his  consent,  been  communicated  to  the  public. 
Since  the  case  of  Jeffirej/t  v.  Boo$ey  (4  H.  L.  G.  815) 
was  decided  by  this  House  in  the  year  1854  it 
must  be  taken  as  settled  law  that,  upon  such 
communication  being  made  to  the  public,  whether 
orally  or  by  the  circulation  of  written  or  printed 
copies  of  the  work,  the  author's  right  of  property 
ceases  to  exist.  Copyright,  which  is  the  exclusive 
privilege  of  multiplying  copies  after  publication, 
IS  the  creature  of  statute,  and  with  that  right  we 
have  nothing  to  do  in  the  present  case.  The 
only  question  which  we  have  to  decide  is,  whether 
the  oral  delivery  of  the  appellant's  lectures  to  the 
students  attending  his  class  is  in  law  equivalent 
to  communication  to  the  public.  The  author'n 
right  of  property  in  his  unpublished  work  being 
undoubted,  it  has  also  been  settled  that  he  may 
communicate  it  to  others  under  such  limitations 
as  will  not  interfere  with  the  continuance  of  the 
right.    "  He  has,"  as  was  said  by  Lord  Brougham 


688— Vol.  LTII.,  ».  8.] 


THE  LA.W  TIMES. 


[Jm.  7.  18E8. 


H.  or  L.] 


Caisd  v.  Simb. 


[H.OPL. 


in  Jeffrey$  y.  Bootey  (uhi  M<p.)>  "  t^^  nndispnted 
right  to  his  manuscript ;  he  may  withhold  or  he 
maj  communicate  it,  and,  commanicating,  he  may 
limit  the  number  of  persons  to  whom  it  is  im- 
parted and  impose  such  restrictions  as  he  pleases 
upon  their  use  of  it.  The  fulfilment  of  the 
annexed  conditions  he  may  proceed  to  enforce, 
and  for  their  breach  he  may  claim  compensation." 
He  cannot  print  and  sell  without  publishing  his 
work,  but  he  may  legitimately  impose  restrictions 
which  will  prevent  its  pnblicatioa,  whether  the 
oommanication  be  made  by  giving  copies  for 
private  perusal  or  by  recitation  before  a  select 
audience.  In  the  latter  case  the  retention  of  the 
author's  right  depends  upon  its  being  either 
matter  of  contract  or  an  implied  condition  that 
the  audience  are  admitted  for  the  purpose  of  re- 
ceiving instruction  or  amusement,  and  not  in 
order  that  they  may  take  a  full  note  of  what 
they  hear  and  publish  it  for  their  own  profit  and 
for  the  information  of  the  public  at  large.  Upon 
that  principle  it  was  decided,  in  Maeklin  t. 
Biehardton  (2  Ambl.  694),  that  the  fact  of  a  play 
having  been  acted  for  several  years  in  a  public 
theatre  with  permission  of  the  author  did  not 
imply  an  abandonment  of  his  right,  and  that  he 
was  therefore  entitled  to  restrain  its  publica- 
tion from  notes  taken  by  a  shorthand  writer  who 
had  paid  for  admission  to  the  theatre.  On  the 
other  hand,  I  do  not  doubt  that  a  lecturer  who 
addresses  himself  to  the  public  generally,  without 
distinction  of  persons  or  selection  or  restriction 
of  his  hearers,  has,  as  the  Lord  President  ob- 
serves in  this  case,  "abandoned  his  ideas  and 
words  for  the  nse  of  the  public  at  large,  or,  in 
other  words,  has  himself  published  them."  The 
main  argument  addressed  to  your  Lordships  for 
the  respondent  was  to  the  effect  that  a  professor- 
ship in  !a  Scotch  University  being  «wnt«jju6Zicum, 
and  the  occupant  of  the  ofiice  being  under  an 
obli^tion  to  receive  into  his  class  all  comers 
having  the  requisite  qualification,  bis  lectures  are 
really  addressed  to  the  public,  and  at  all  events 
that  there  is  no  room  for  inferring  that  the 
Students  are  taught  under  an  implied  condition 
that  they  shall  not  print  and  publish  his  lectures 
either  for  their  own  profit  or  otherwise.  I  do  not 
think  it  can  be  disputed  that,  as  stated  by  Lord 
Sband,  this  is  the  first  occasion  in  the  historv  of 
the  Scottish  Universities  on  which  any  such  right 
OS  that  now  claimed  has  been  asserted.  If  the 
<$laim  be  well  founded,  there  can  be  no  copyright 
in  a  lecture  which  has  been  once  delivered  in  the 
class-room.  Yet  it  is  the  fact  that  professors  and 
their  representatives  have  been  in  frequent  use  to 

ftublish  lectures  which  had  been  annually  de- 
irered  for  years  before  such  publication,  and 
have  enjoyed,  without  objection  or  challenge,  the 
privilege  of  copyright.  That  has  been  notably 
the  case  with  our  great  academical  teachers  of 
moral  and  mental  philosophy,  from  Dr.  Thomas 
Beid,  who  was  appointed  to  the  chair  now  held 
by  the  appellant  in  1763.  to  the  late  Sir  William 
tiarailton.  I  concede  that,  although  such  may 
have  been  the  prevalent  understanding  in  Scot- 
land as  to  the  professor's  right,  this  is  not  a  case 
in  which  it  can  be  said  that  etrnimHiiis  error  facit 
JH§ ;  but  I  agree  with  Lord  Shand's  observation 
that  in  these  circumstances  effect  ought  not  to  be 
given  to  the  respondent's  argument  unless  be  can 
make  it  clear  "  in  principle  or  authority  that  the 
law  gives  him  the  right  ne  claimB."   In'  the  Court' 


below  there  was  a  g^d  deal  of  discussion  as  to- 
the  practical  result  of  deciding  this  case  one  way 
or  the  other.  I  am  afraid  that  I  do  not  estimate- 
so  highly  as  some  of  the  learned  judges  the  ad- 
vantage of  having  the  professor's  lectnres  printed 
and  subjected  to  the  criticism  of  pnblic  opimon. 
The  capable  critics  are  a  small  ana  by  no  means 
unanimous  section  of  the  community;  and  I 
doubt  whether  the  governing  body  of  the  Univer- 
sity, or  the  professor,  would  derive  any  assist- 
ance from  their  strictures ;  whilst  experience  has 
shown  that  the  pnblic  who  are  interested  in  it 
are  not  ignorant  of  the  character  of  University 
teaching.  An  original  thinker  and  able  teacher 
very  soon  attracts  a  large  class,  and  vice  vend. 
I  certainly  do  not  appreciate  the  advantage  to 
the  public  of  furnishing  (which  is  the  professed 
object  of  the  respondent)  the  appellant's  students 
with  a  "  crib,"  an  aid  to  knowledge  forbidden  in 
well-resrulated  educational  institutions,  which,  as 
the  Lord  Chancellor  has  already  pointed  ont,  ga- 
persedes  the  necessity  of  intellectual  effort,  and 
neutralises  the  benefit  of  the  professor's  teaching. 
There  appeared  to  me  to  be  some  force  in  the 
suggestion  of  the  appellant's  counsel  that,  if  it  be 
now  held  for  the  first  time  that  delivery  of  his 
lectures  is  publication,  the  professor  may  in 
future,  contrary  to  his  present  practice,  hesitate 
to  communicate  his  best  and  most  original 
thoughts  to  his  class  before  they  have  been 
matured  and  given  to  the  world  by  himselL 
But  I  do  not  think  these  considerations,  however 
important  they  may  be  in  themselves,  are 
decisive  of  the  present  question.  As  to  the 
position  of  students  attending  the  appellant's 
class,  it  is  sufficient  to  say  here  that  tney  must 
be  members  by  matriculation  of  the  University, 
and  they  must  also  be  enrolled  as  members  of 
his  class  for  the  session,  npon  payment  of  the 
prescribed  fee.  A  member  of  the  public  as 
such  has  no  right  to  be  present  at  his  lectures; 
and  the  public  has  no  right  to  interfere  with 
or  control  his  teaching.  By  sect.  5  of  the 
Universities  (Scotland)  Act  of  1858  the  duty  of 
superintending  and  regulating  the  teaching  and 
discipline  of  the  University  is  committed  to  the 
Senatus  Academicus,  which  is  a  body  consisting  of 
the  principal  and  professors  of  the  University. 
subject  to  the  control  and  review  of  the  Univer- 
sity court.  The  leading,  if  not  the  only,  case 
having  a  close  analogv  to  the  present  is 
Abemeiliy  TT.  Huiehituon  (S  L.  J.  O.  S.  209,  Ch.; 
1  H.  &  T.  28),  decided  by  Lord  Eldon,  L.C.  in 
1825.  It  is  true  that  in  that  case  there  were 
features  which  do  not  occur  here.  It  appeared 
npon  the  affidavits  made  by  Mr.  Abemethyin 
support  of  his  application  for  an  injunction 
against  the  publication  of  his  lectnres  at  St 
Bartholomew's  Hospital,  that  it  was  no  part  of 
his  duty  as  one  of  the  surgeons  of  the  hospital  to 
deliver  these  lectnres,  which  were  not  in  anyway 
open  or  accessible  to  the  public,  and  were  not 
attended  by  any  person  save  by  his  permission- 
At  the  first  hearing  Lord  Eldon  entertained 
some  doubt  whether  there  could  be  satisfactOT^ 
evidence  of  the  substantial  identity  of  the  publi- 
cation sought  to  be  restrained  with  the  plaintiff's 
lectures,  seeing  that  these  had  not  been  written 
out  at  full  length,  but  were  delivered  orally 
from  notes,  and  his  Lordship  also  desired  evi- 
dence of  the  way  in  which  the  defendants  ob- 
tained'pos.<tession  of  the  matter  which  they  had 
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printed,  like  motion  for  an  injnnction  was 
Accordingly  delayed,  the  learned  jndge  observing : 
"In  the  meantime  Mr.  Abemethy  may,  if  he 
thinkn  proper,  produoe  his  MSS.,  and  on  the 
■other  hand  the  defendants  will  jadge  for  them- 
selves whether  they  will  or  not — and  I  do  not 
require  it  of  them  becanae  I  have  no  right — 
inform  me  of  the  way  in  which  they  became 
'possessed  of  the  means  of  publishing  this  work." 
Upon  the  first  of  these  points  his  Lordship  was 
satisfied  by  the  production  of  the  notes  from 
which  the  lectures  had  been  delivered,  with  an 
■explanatory  affidavit.  The  defendants  did  not 
respond  to  the  invitation  addressed  to  them,  and 
his  Lordship,  in  the  absence  of  direct  evidence, 
came  to  the  conclnsion  that  they  must  have  ob- 
tained the  lectures  from  some  person  who  had 
Attended  them,  or  in  some  other  way  of  which 
the  court  could  not  approve.  Accordingly  a 
perpetual  injunction  was  granted,  on  the  ground 
that  all  persona  who  attended  these  lectures  were 
nnder  an  implied  contract  not  to  publish  what 
the^  heard,  (Jtbouph  they  might  take  it  down  for 
their  own  instruction  and  use.  I  may  here  ob- 
-aerve  that,  in  the  course  of  the  argument  for  the 
respondent,  the  fact  was  brou^t  nnder  your 
Lordships'  notice  that  the  result  in  Ahamethy  v. 
Svtehintoa  shows  that  the  injunction  was  dis- 
solved by  the  Lord  Chancellor  within  a  few 
months  uter  its  issue,  upon  a  motion  by  the 
'defendants,  and  without  nearing  parties.  We 
were  told  that  no  trace  had  been  found  of  the 
affidavit  on  which  the  motion  was  made,  so  that 
the  recall  of  the  injnnction  may  have  been  the 
result  of  an  arrangement  between  the  parties,  and 
at  all  events  it  cannot  detract  from  the  weight  of 
Lord  Eldon's  deliberate  judgment  eausd  eogniid. 
In  my  opinion,  the  reasoning  on  which  Lord 
Eldon's  judgment  is  based  applies  strictly  to  the 
case  of  a  professor  in  a  Scotch  University.  'The 
principle  which  pervades  the  whole  of  that 
reasoning  is,  that  where  the  persons  present  at  a 
lecture  are  not  the  general  public,  but  a  limited 
cla«8  of  the  public,  selected  and  admitted  for  the 
sole  and  special  purpose  of  receiving  individual 
instruction,  they  may  make  any  use  they  can  of 
the  lecture  to  the  extent  of  taking  it  down  in 
shorthand  for  their  own  information  and  improve- 
ment, but  cannot  publish  it.  If  that  be  the  real 
character  of  the  relation  between  the  lecturer  and 
those  whom  he  addresses,  it  is  immaterial  whether 
they  are  selected  by  himself  or  by  others,  so  long 
as  it  is  matter  of  express  stipulation  or  of 
reasonable  implication  that  the  duty  which  he 
nndertakes  is  limited  to  giving  personal  in- 
strnction  to  the  individuals  composing  his 
audience.  Some  of  the  learned  judges  in  the 
court  below  seem  to  have  been  of  opinion  that  the 
present  case  cannot  be  brought  within  the 
principle  of  Abemethy  v.  Sutehinton,  because 
there  is  nothing  in  '  the  nature  of  a  contract 
between  the  professor  and  his  students,  and, 
therefore,  there  can  be  no  implied  contract  that 
they  shall  not  publish.  That  may  be  so;  but 
what  Lord  Eldon  held  was,  that  the  restriction  of 
the  hearen'  right  to  use  the  lectures  arose  from 
the  relation  established  by  contract  between  them 
and  Mr.  Abemethy.  In  that  case,  the  restriction 
necessarily  became  an  implied  term  of  the  con- 
tract; bnt  the  condition  itself  is  the  le^ 
consequence  of  the  relation  in  which  the  parties 
stand   to  each  otter,  and   most  receive   effect, 


wherever  a  similar  relation  exists,  whether  it  be 
established  by  contract  or  in  any  other  way.  I 
do  not  think  that  students  of  moral  philosophy  in 
the  University  of  Glasgow,  or  in  any  other  Scotch 
University,  either  are,  or  can  with  propriety  be 
said  to  represent,  the  general  public ;  of  course 
they  are,  each  and  all  of  them,  members  of  the 
public,  but  they  do  not  attend  the  professor's 
lectures  in  that  capacity.  They  must  be  members 
of  the  University,  and  they  must  further  comply 
with  its  regulations,  and  make  payment  to  the 
professor  of  the  usual  fee,  in  return  for  which 
they  receive  from  him  a  ticket  or  certificate  of 
their  enrolment  as  students  for  the  session;  and, 
without  observing  all  these  preliminaries,  they 
would  have  no  right  to  enter  his  class-room 
during  the  lecture  nour.  The  relation  of  the 
professor  to  his  students  is  simply  that  of  teacher 
and  pupil ;  bis  duty  is,  not  to  address  the  public 
at  large,  but  to  instruct  his  students ;  and  their 
right  is  to  profit  by  his  instruction,  but  not  to 
report  or  pnolish  his  lectures.  It  appears  to  me 
that  the  learned  judges  whose  opinions  are 
adverse  to  the  appelhint  have  attributed  undue 
weight  to  the  circumstance  that  the  appellant's 
office  is  munuj  pvhUeam.  That  it  is  so  is  an 
undoubted  fact ;  but,  accoi-ding  to  my  appre- 
hension, the  question  which  your  Lordships  h»ve 
to  decide  depends,  not  upon  that  fact,  but  upon 
the  duty  which  the  appellant's  office  requires  him 
to  fulfil.  The  nature  of  the  duty  incumbent  upon 
a  professor  in  an  English  University  is  tnus 
described  by  Lord  Eldon  in  Abemethy  v.  Hviehin- 
ton :  "  Now,  if  a  professor  be  appointed,  he  is 
appointed  for  the  purpose  of  giving  information 
to  all  his  students  who  attend  him,  and  it  is  his 
duty  to  do  that ;  but  I  have  never  yet  heard  that 
anybody  could  publish  his  lectures."  So  far  as  I 
know,  there  is  no  difference  whatever  between  the 
position  of  a  Scotch  and  that  of  an  English 
University  professor,  so  far  as  regards  their 
relations  to  the  students  whom  they  teach ;  and 
no  point  of  difference  has  been  suggested,  either 
in  tne  court  below  or  by  the  respondent's  counsel. 
The  fact  of  his  being  a  public  official  lays  the 
appellant  nnder  an  obligation  to  the  State,  as 
well  as  to  those  who  pay  for  their  instruction,  to 
teach  efficiently  and  to  the  best  of  his  abilities ; 
it  does  not  affect  the  nature  of  his  obligation,  and 
cannot  alter  the  relation  between  him  and  his 
students.  That  Lord  Eldon  held  the  lectures  of 
a  University  professor  to  be  within  the  rule  laid 
down  and  given  effect  to  by  him  in  AherMth/y  v. 
Butchinton  is  beyond  question,  because  he  ex- 
pressly refers  to  tne  case  of  such  a  professor  as 
an  illustration  of  the  legal  principles  upon  w^ich 
he  gave  judgment  for  Mr.  Abemethy,  None  of 
the  learned  judges  who  are  of  opinion  that  the 
doctrine  of  Abemethy  v.  HvUhineon  is  in- 
applicable to  this  case  advert  to  that  part  of 
his  Lordship's  argument  with  the  single  excep- 
tion of  Lord  Mcl^ren,  who  states,  in  my  opinion 
correctly,  that  Lord  Eldon  "  very  distinctly  and 
emphaticallv  identifies  the  case  of  Mr.  Abemethy 
with  that  01  the  lectures  of  Blackstone,  originally 
delivered  by  that  great  lawyer  in  the  University  - 
of  Oxford,  in  which  he  held  the  appointment  of 
Vinerian  Professor  of  Law."  Lord  McLaren 
suggests,  however,  that  there  are  no  means  of 
knowing  whether  the  attention  of  the  Lord 
ChanceUor  "had  been  drawn  to  the  distinction 
which    might    be    ta^en   betifeen   public  and 
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private  lectures,  a  distinction  on  trhicli 
the  main  argument  of  the  defender  is  founded." 
I  cannot,  for  many  reasons,  concnr  in  Lord 
McLaren's  suggestion.  Lord  Eldon,  in  the 
passage  referred  to,  was  distinguishing  between 
lectures,  public  in  this  sense,  that  they  are  com- 
mnnicated  wrbi  et  orbi  by  the  mere  act  of 
delivery,  and  lectures  which  are  private  inas- 
much as  the  author  does  not  by  their  delivery 
oommonicate  his  ideas  and  language  to  the 
public  at  large,  or  part  with  his  common  law 
right  of  property.  It  was  not  the  habit  of  Lord 
Eldon  to  overlook  such  obvious  differences  as 
did  exist  between  the  position  of  Mr.  Abemethy 
and  that  of  Sir  William  Blackstone;  and  it  is 
manifest  that  his  Lordship  was  clearly  of  opinion 
that  these  differences  could  not  disturb  the 
application  of  the  same  principles  of  law  to 
both  cases  alike.  In  that  opinion  I  entirely 
concur.  The  observations  of  Lord  Eldon  assume 
that  Sir  William  Blackstone  would  not  have  had 
copyright  in  the  text  of  his  Commentaries,  if  the 
lectures  delivered  by  him  as  Yinerian  Professor 
were  held  to  have  been  thereby  published.  The 
accuracy  of  that  assumption  is  controverted  by 
Lord  Fitzgerald.  Never  having  seen  the  Incturee 
I  can  only  say  for  myself  that,  in  the  preface  to 
the  first  edition  of  the  Commentaries,  published 
in  1765,  the  learned  author  states  that  "  the 
following  sheets  contain  the  substance  of  a 
coarse  of  lectures  on  the  laws  of  England  which 
were  read  by  the  author  in  the  University  of 
Oxford."  Lord  Eldon  heard  and  took  noboa  of 
the  lectnres,  and  was  no  doubt  familiar  with 
the  Commentaries ;  and  he  was  therefore  in  a 
position  to  judge,  which  I  am  not,  and  he  was 
perfectly  capable  of  judging,  whether  the  two 
works  were  substantially  the  same.  If  they 
were,  the  statute  of  Anne  could  not  give  the 
author  any  copyright  in  the  original  text, 
although  he  might  acquire  a  copyright  in  new 
matter  added  to  subsequent  editions  of  the 
Commentaries.  In  regard  to  the  Act  &  &  6 
Will.  4,  c.  65, 1  adopt  the  opinion  of  the  great 
majority  of  the  learned  judges,  which  is  in 
accordance  with  the  view  taken  by  Kay  J.,  in  the 
recent  case  of  Nieols  v.  Pifman  (50  L.  T.  Bep. 
N.  S.  254  J  26  Ch.  Div.  374).  The  effect  of  the 
statute  is  to  secure  their  right  of  property  to 
authors  of  lectures,  and  to  persons  to  wnom  the 
right  has  been  sold  or  conveyed,  notwithstanding 
ddivery,  upon  their  compliance  with  certain  pre- 
liminaries; and  their  right  is  protected  from 
invasion  by  forfeitures  and  penalties.  Its  pro- 
visions are  not  confined  to  cases  in  which  the 
right  would  have  been  protected  at  common  law, 
but  extend  to  many  cases  in  which,  according  to 
that  law,  delivery  would  have  been  eouivalent  to 
pnblication.  But  by  sect.  5,  lectures  delivered  in 
a  university  or  a  public  school,  or  on  any  public 
foundation,  are  excepted  from  the  operation  of 
the  Act,  and  it  is  declared  "  that  the  law  relating 
thereto  shall  remain  the  same  as  if  this  Act  had 
not  been  passed."  I  cannot  gather  from  the 
terms  of  that  exception  and  declaration  any  indi- 
cation of  on  intention  on  the  part  of  the  Legislature 
to  express  their  understanding  of  the  existing 
law  with  respect  to  lectures  in  these  institutions. 
There  may  be  lectures  delivered  within  the  walls 
of  such  institutions  which  do  by  their  delivery 
become  public  property,  just  as  there  may  be 
others  waich  do  not.    Whether  they  belong  to 


one  or  other  of  these  classes  is  a  question  whioik 
must  be  decided  irrespective  of  the  provisions  of 
the  statute.  I  am  accordingly  of  opinion  that 
the  appellant  is  entitled  to  have  the  judgment  of 
the  Second  Division,  in  so  far  as  adverse  to  him^ 
reversed,  and  to  have  the  interlocutor  of  tbe 
Sheriff- Substitute  restored.  Should  your  Lord- 
ships come  to  the  same  conclusion  as  myself  in 
this  case,  I  have  to  suggest  that  the  proper  course 
to  follow  in  disposing  of  the  appeal  will  be  to 
reverse  the  interlocutor  appealed  from,  with  tbe 
exception  of  the  first  three  finding^;  and  in 
respect  of  these  findings,  and  also  in  respect  that 
it  was  admitted  by  the  parties  at  the  bar,  and 
that  the  appeal  was  heard  on  the  footing  that, 
according  to  the  opinion  of  a  majority  of  the  con- 
sulted judges,  the  works  complained  of  are  in 
substance  a  reproduction  of  the  appellant's 
lectures  by  the  appellant  to  his  students  as  part 
of  his  ordinary  course,  the  delivery  of  which  was 
not  equivalent  to  pnblication  thereof ;  and  that 
the  appellant  is  entitled,  notwithstanding  suck 
delivery,  to  restrain  all  other  persons  from  pub- 
lishing the  said  lectures  without  his  consent,  and, 
subject  to  that  declaration,  to  remit  the  case  to 
the  Second  Division  of  the  Court  of  Session,  with 
directions  to  affirm  tbe  interlocutor  of  the 
Sheriff- Substitute,  dated  Feb.  15,1884,  and  to  find 
the  appellant  entitled  to  the  expenses  of  process 
incurred  by  him  in  the  Court  of  Session;  and 
further  ordain  the  respondent  to  pay  to  the 
appellant  his  costs  of  this  appeal. 

Lord  Fitzgerald. — My  Lords:  The  question 
we  have  to  determine  in  this  appeal  seems  to  me 
to  be  one  of  pure  law.  I  agree  with  Lord  Watson 
that  we  must  read  the  interlocutor  of  the  Second 
Division  as  if  it  authorised  an  express  finding 
that  the  publications  complained  of  are  in  sub- 
stance a  reproduction  of  the  appellant's  lectuifis. 
It  was  not  contested  that  by  the  common  law  of 
Scotland,  as  well  aa  by  the  common  law  of 
England,  every  author  has  a  right  of  property  in 
his  compositions  so  long  as  they  remain  "un- 

Eublished,"  and  that  a  private  lecturer  may 
awfully  impose  an  express  condition  on  persons 
allowed  .to  hear  his  lecture,  that  they  shall  not 
publish  what  they  hear,  and  that  such  a  condition 
may  also  be  lawfully  implied  from  the  circum- 
stances. In  such  cases  the  common  law  protects 
the  author's  right  of  propertv,  and  forbids 
infringement.  On  the  other  hand,  a  private 
lecturer  may  deliver  his  lecture  under  sadi 
circumstances  as  indicate  his  intention  to  give 
his  words  to  the  public  at  large.  In  the  latter 
case  the  lecturer  has  technically  published  his 
lecture,  and  has  abandoned  the  protection  which 
the  common  law  would  otherwise  afford.  We 
have  now,  bowerer,  to  deal  with  a  case  very 
different  from  that  of  any  private  lecturer.  The 
facts,  as  to  which  there  is  no  dispute,  are  that  the 
pursuer  fills  the  chair  of  moral  philosophy  in  the 
University  of  Glasgow.  It  is"  not  necessary  to 
investi^te  the  history  of  that  University,  as  its 
status  IS  now  in  substance  similar  to  that  of  the 
other  Universities  of  Scotland.  They  are  all 
ancient  public  endowed  corporations,  established 
by  public  authority  for  the  special  purpose  of 
public  instruction  in  theology,  law,  medicine,  and 
all  the  arts.  In  that  instruction  tbe  public  at 
large  has  a  deep  and  direct  interest.  For  an 
outline  of  the  University,  and  the  ofiice  of  pro- 
fessors, and  their  functions  and  duties,, I  refer 
igitizedbyTjOOgle 
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to  the  eloquent  jndgment  of  the  Lord  President. 
In  point  of  modem  regnlation  and  goyemment 
thej  all  come  nnder  the  proyiaions  nf  the 
Imperial  statute  21  A  22  Vict.  c.  83,  which  ia  a 
statute  "  for  the  adyancement  of  religion  and 
learning,  and  to  make  provision  for  the  better 
eoremment  and  diacipline  of  the  Univeraitiea  of 
Scotland."  The  University  of  Qlasgow  has, 
under  that  Act,  a  Chancellor;  a  Senatns 
Academicns  "  to  superintend  and  regulate  (inier 
al»a)theteachinganadi8ciplineoftheUniyersity." 
*  University  Court  to  control  the  decisions 
of  the  Senatns  Academicns,  and  to  enforce  due 
attention  on  the  part  of  the  professors  to  regu- 
lations as  to  the  mode  of  teaching  and  other 
duties  imposed  on  them,  and  to  fix  and  regulate 
the  fees  from  time  to  time  in  the  several  classes ; 
it  has  also  a  University  Council.  And  in  order 
to  produce  uniformity  in  the  several  Universities, 
the  statute  constitutes  a  greneral  body  of  com- 
missioners with  legislative  powers  for  a  limited 
period,  to  make  statutes  and  ordinances,  such  as 
in  their  opinion  would  be  conducive  to  the  well- 
being  of  the  Universities,  the  advancement  of 
learning,  the  course  of  study,  and  the  manner  of 
examination.  Ac.  The  statute  also  gives  to  those 
commissioners  an  important  power,  namely,  to 
recommend  grants  of  public  money  for  certain 
purposes,  and,  amongst  others,  "  for  increasing 
the  salaries  presently  attached  to  existing  pro- 
fessorships." The  pursuer  was  a  professor  in  the 
University  of  Glasgow,  nominated  to  his  chair  by 
the  Court  of  the  University,  remunerated  partly 
bT  salary  paid  out  of  the  University  revenues,  or  out 
of  moneys  voted  by  Parliament,  and  partly  by  class 
fees,  which,  however,  equally  formed  part  of  the 
University  revenue,  though  allocat«d  for  the  time 
being  to  him.  His  obligation  and  his  duty  were 
to  teach  the  nation  through  its  yonth,  according 
to  the  regulations  laid  down  by  the  governing 
body  of  the  University.  It  does  not  appear  what 
those  regulations  were,  nor  is  it  alleged  that  there 
were  any  restrictions  or  conditions  imposed  on 
the  students  of  the  class,  or  other  auditors,  by 
that  governing  body,  as  to  the  use  to  be  made 
of  the  professor's  lectures  when  delivered.  I 
assume,  too,  as  the  contrary  does  not  appear,  that 
the  pursuer  was  loft  free  to  teach  by  lectures  if 
he  tnought  fit.  He  did  teach  by  the  instrumen- 
tality of  reading  lectures.  The  broad  question  for 
our  consideration  is,  whether  that  reading  of  his 
lectures  to  those  assembled  in  the  lecture-room 
is  »  publication  to  the  nation.  After  much 
wtzions  consideration  I  have  come  to  the  con- 
clusion that  the  delivery  of  the  lectures  was  a 
publication  to  the  public  at  large,  and  that,  being 
such,  the  pursuer  has  abandon^  to  the  public  the 
exclusive  rights  which  he  otherwise  haa,  and  the 
protection  which  the  common  law  would  other- 
wise have  afforded  him.  I  have  struggled  against 
this  conclusion,  as  I  am  conscious  how  superior 
my  noble  and  learned  friends  are  to  me  in  know- 
ledge and  jndgment,  but  I  have  been  unable  to 
agree  with  them,  and  am  compelled  on  the  other 
hand  to  accept  the  broad  and  vigorous  reasoning 
of  the  Lord  President  and  Lords  Young  and 
McLaren.  It  was  urged  in  your  Lordships' 
House  in  argument,  that  a  decision  in  favour  of 
the  respondent  would  operate  unjustly  on  the  pro- 
fessor, as  depriving  him  of  emoluments  which  he 
night  otherwise  derive  from  the  publication  and 
sale  of  his  lectures,  by  himself  or  nis  representa- 


tives, for  all  time ;  but  this  seems  an  exaggerated, 
and  to  some  extent  an  imaginary,  apprehension. 
There  is  no  power,  save  that  of  the  University,  to 
interfere  with  the  professor  in  publishing  his 
lectures  for  sale,  and  the  public  would  probably 

e refer  the  publication  issued  with  the  stamp  of 
ia  authority,  and  containing  hia  emendations  and 
additions.  This  is,  however,  a  consideration 
which  we  cannot  enter  upon.  Again,  it  was 
urged  that  the  professorial  practice  of  repeating 
the  same  lecture  session  after  session,  in  like 
manner  as  a  minister  repeats  his  sermon,  would 
be  interfered  with.  If  this  were  so,  it  would  seem 
to  be  a  desirable  result.  The  Sheriff  in  his  note 
to  the  interlocutor  of  Nov.  23,  1883,  says  {inter 
alia)  on  this  point :  "  The  professor's  thoughts  as 
expressed  that  ^ear  must  be  the  same  as  those  to 
be  similarly  expressed  the  next  year."  This 
would  seem  to  assimilate  the  professor's  duty  to 
the  cuckoo  cry  of- repetition.  I  rather  think  that 
this  eminent  professor  would  repudiate  such  ft 
suggestion,  and  tell  us  that  the  lecturer  shonld 
remember  that 

Beneath  this  itur;  >roh 
Nought  resteth,  or  is  still, 
and  that  his  duty  is  to  watch  over  and  criticise 
new  modes  of  thought,  new  works,  the  march 
of  intellect,  and  those  discoveries  which  "  make 
old  knowledge  pale  before  the  new."  Even  in 
pure  mathematics  there  may  be  some  alterations 
and  additions,  and  ethical  science  is  not  free 
from  the  inexorable  law  of  mutability.  Lord 
Young,  in  the  reasons  for  his  judgment,  says: 
"  Now  I  have  to  observe  that  neither  the  common 
law  of  property  nor  the  statute  law  of  copy* 
right  applies  to  teaching  in  a  public  university. 
It  is  obviously  expedient  in  the  public  interest 
that  such  teaching  shonld  be  public,  and  open  to 

rublic  comment  and  criticism.  This  accordingly 
apprehend,  is  the  reason  why  lectures  in  public 
Universities  are  excepted  from  the  Act  of  1835." 
I  concur  with  the  learned  Lord  in  opinion  that  it 
is  essential  to  the  public  safety  that  University 
teaching  should  be  exposed  to  comment,  to  search- 
ing criticism,  and  to  the  full  blase  of  public 
opinion.  How  can  this  be  attained  if  the  conten- 
tion of  the  pursuer  is  well  founded  P  If  the 
lecturer  can  prevent  all  other  publication  of  his 
lectures  than  that  which  takes  place  in  his  class- 
room, the  nation  may  be  left  in  Cimmerian  dark- 
ness as  to  the  teachings  of  its  youth  in  its  great 
Universities.  Unless  there  be  full  and  complete 
publicity,  criticism  would  be  impracticable,  and  a 
mere  empty  sound.  Lord  Young,  in  the  passM^ 
just  quoted,  touches  on  another  subject,  namefy, 
the  Act  of  1835,  to  which,  perhaps,  sufiBcient 
attention  has  not  been  given.  The  Bill  which 
became  the  Act  of  1835  (5  &  6  Will.  4^  c.  65)  was 
introduced  into  this  House  about  ten  years  aftor 
Lord  Eldon  had  ^ven  his  decision  on  the 
injunction  motion  in  Aberaethy  v.  HuUhinaon 
(ti«t  «uf>.),  and  it  is  not  improbable  that  the  diffi- 
culties supposed  to  exist  in  ronaequence  of  Lord 
Eldon's  reasons  led  to  the  Bill.  It  is  a  Bill  entitled 
"  for  preventingthe  publication  of  lectures  with- 
out consent."  The  preamble  is  obviously  taken 
from  the  Copyright  Act,  8  Anne,  c.  19,  and  sect.  1 
is  large  enough  to  a|^ly  to  and  embrace  all 
lectures  wheresoever  delivered ;  sect.  2  prohibits, 
under  certain  penalties,  the  publication  of  any 
lecture  in  any  newspaper  witnout  the  licence  of 
the  author ;  and  sect.  8  provides  that  no  person 
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allowed  for  fee  or  reward  or  otherwise  to  be 
present  at  a  lecture  delivered  in  any  place  ehall 
be  deemed  to  have  leave  to  print  or  copy  or  pab- 
lish  snch  lectnre.  The  Bill  as  introduced  into 
this  Honse  seems  to  have  passed  without  debate, 
bnt  in  the  Common?  it  met  with  considerable 
oppoeition  on  the  broad  ground  that,  if  it  was 
intended  to  shield  public  leotures  from  public 
inspection,  il  ought  not  to  receive  the  sanction  of 
Pu>Iiament.  In  the  course  of  the  discusaion 
attention  was  specially  directed  to  AbemeOiy  t. 
HtUekinaon,  which  was  probably  misunderstood. 
It  ended  in  a  compromise  by  which  words  were 
added  at  the  end  of  sect.  5,  providing  that  the  Act 
should  not  extend  "  to  any  lecture  delivered  in 
any  university,  or  public  school,  or  college,  or  any 
puolio  foundation,  or  by  any  individual  in  virtue 
of  or  according  to  any  gift,  endowment,  or  foun- 
dation, and  that  the  law  relating  thereto  sball 
remain  the  same  as  if  this  Act  had  not  been 
passed."  In  ifi22ar  v.  Taylor  (4  Burr.  2332)  it  is 
reported  that  "  Mr.  Murphy,  counsel  for  the 
defendant,  strongly  contended  from  the  amend- 
ments made  in  the  Commons  in  the  statute  of 
8  Anne,  and  from  the  change  of  title,  that  Parlia- 
ment intended  to  take  away,  or  to  declare  that 
tiiere  was  no  property  at  common  law ; "  but  to 
this  Willes,  J.  answered  that  "the  sense  and 
meaning  of  an  Act  must  be  collected  from  what  it 
says  when  passed  into  law,  and  not  from  the 
history  of  the  changes  it  underwent  in  the  House 
where  it  took  its  rise.  The  history  is  not  known 
to  the  other  House  or  to  the  Sovereign."  The  rule 
so  aj^ly  expressed  has  always  been  enforced  in 
this  House.  JBut,  strangely  enough,  Willes,  3.  does 
i^ortly  afterwards,  in  the  same  judgment,  seem 
to  offend  against  his  own  rule.  He  uses  language 
irbich  I  quote  as  not  inapplicable  to  the  statute 
before  us.  His  language  is  this :  "  The  preamble 
is  infinitely  stronger  in  the  original  Bill  as  it  was 
brought  into  the  House  and  referred  to  the  Com- 
mittee. Bnt,  not  to  go  into  the  changes  the  Bill 
underwent  in  the  House  of  Commons,  it  certainly 
went  to  the  Committee  as  a  Bill  to  secure  the 
Undoubted  property  of  copies  for  ever.  It  is  plain 
that  objections  arose  in  the  Committee  to  the 
generality  of  the  proposition,  which  ended  in 
securing  the  property  of  copies  for  a  term  without 
prejudice  to  either  side  of  the  question  upon  the 
general  proposition  as  to  the  right."  Now, 
looking  at  the  5  &  6  Will.  4,  c.  65,  we  may  at  least 
say  that  objection  was  taken  in  the  Commons  to 
the  (generality  of  the  measure  proposed,  and  the 
proviso  was  then  added  at  the  end  of  sect.  5.  The 
statute  seems  at  onre  in  its  first  clause  to  recognise 
the  property  of  the  lecturer  in  his  lectnre,  and  to 
confer  upon  him  the  sole  right  and  liberty  of 
printing  and  publishing  such  lectnre,  even  though 
he  may  have  delivered  the  same  under  such  a 
state  of  circumstances  as  would  have  otherwise 
amounted  to  an  abandonment  of  his  words  and 
thoughts  to  the  public.  "  Leave  of  the  author  " 
and  "consent  of  the  author"  would  probably  be 
interpreted  as  meaning  express  leave  or  consent, 
snch  as  would  confer  a  title  on  the  licensee ;  and 
sect.  4  seems  to  support  that  view.  There  is  diffi- 
culty of  construction  in  every  part  of  this  short 
statute,  but  especially  in  sect.  5.  I  am  unable  to 
read  the  concluding  proviso  in  sect.  5,  save  as 
indicating  a  statutable  declaration  that  lectures 
delivered  in  a  university,  which  is  necessarily  a 
public  institution,  become  thereby  public  property 


for    the    purposes    of    publication    and    pnblie 
criticism.     As  to  the  concluding  sentence,  "  that 
the  law  relating  thereto  shall  remain  the  same  a» 
if   this  Act  had  not  passed,"  the    words  seem 
to  me  to  have  no  real  force.    The  reservatioxi  is 
of  snch  common  law  right,  if  any,  as  existed  be&ra- 
the  Act.    The  statute  docs  not  interfere  with  or 
abridge  any  common  law  right,  bnt  leaves  it  as  it 
was.     In   my  judgment  the  only  common  law 
right  the  University  lecturer  has  is  a  right  of 
proper^  in  his  lecture  when  composed,  and  oefors- 
itn  public  delivery  in  the  University.  There  seems 
to   nave   been   no   decision  whatever  upon   the 
subject  of  lectures  delivered  in  a  public  uniwrsity 
prior  to  the  passing  of  that  Act.    I  tun  uTiable  to- 
accept  Abemethy  v.  HvtehinKm  as  final  or  satis- 
factory on  the  propositions,  if  any,  which  it  is 
supposed  to  decide.     It   arose  on  motion   only 
supported    by   the    affidavit    of    the    plaintifi;. 
there  never  was  a  plenary  hearing  of  tne  cause. 
Lord    Eldon   treats   as  a  question  of  pure  law, 
which  he  would  not  decide,  "  property  in  senti- 
ments or  language  not  depceited  on  paper."    He- 
then  goes  into   implied   contract,  or   oreach  of 
trust,  which  is  wholly  inmplicable  to  the  case 
before  us ;  and  it  is  observaDle  that  his  strietores 
are  principally,  if  not  wholly,  directed  against 
printing  for  profit.    He  adopts  in  substance  the 
proposition  of  Aston,  J.  in  Miliar  v.  Taylor  (ic5t 
awp.),  that  "  he  has  no  right  to  publish  for  profit 
the  identical  work."    On  the  first  hearing^  of  the- 
motion  Lord  Eldon  refused  the  injunction,  bnt 
gave  leave  to  renew  it  "  on  the  ground  of  breaeb 
of  contract  or  breach  of  trust."    The  Bill  having 
been  amended,  and  the  amendment  having  been 
supported  by  affidavit,  the  motion  was  renewed 
on  the  ground  of  "contract"  only;   and   Lord 
Eldon's  decision  is  expressed  in  these    words: 
"  He  was  clearly  of  opmion  that,  whatever  else 
might  be  done  with  it,  the  lecture  conld  not  be 
published  for  profit."    That  is  the  whole  decision 
of  Lord  Eldon.    He  makes  a  passing  observatioD 
which    has    been    already  alluded  to   by    Laid 
Watson,    which   requires   attention.     He    sajs: 
"  Nor  can  I  conceive  on  what  g^und  Sir  Wm. 
filackstone  had  the  copyright  iu  his  lectures  fOr 
twenty  years,  it  there  had  been  such  a  right  as 
that.    We  used  to  take  notes  at  his  lectures ;  at 
Sir  Robert  Chambers's  lectures  also  the  students 
used  to  take  notes ;  but  it  was  never  understood 
that  those  lectures  conld  be  published."    These 
observations     of      Lord      Eldon     are      rather 
of    a    negative     character,     and     ar«      some- 
what   loose,    bnt     are     undoubtedly    valuable 
as  showing  that  he  had  in  his  mind  the  case  of 
the  University  professor.      But  what  do  they 
amount  toF     I  am   at   this  moment    unaware 
whether  Sir  William  Blackstone's  lectures  were 
ever   published    as    lectures,    en*    that    anyone 
asserted  a  right  to  do  so,  or  was  prevented  troo* 
doing  so.    When  Lord  Eldon  speaks  of  Black- 
stone's  copyright  for  twenty  years  he  is  obviously 
referring  not  to  his  lectures  as  such,  but  to  hu 
Commentaries.     The  Commentaries,  which  were 
founded  on  the  lectures  revised,  corrected,  and 
enlarged,  with  notes,  were  first  published  in  1765. 
Nine  editions  were  published  in  the  lifetime  of 
Sir  William  Blackstone,  all  revised  and  added  to 
by  the  learned  author.    He  prepared  also  a  tend»  . 
edition,  which  was  not  published  tiU  after  hi» 
death  in  1780.    He  had  an  undoubted  copyright 
in  "The  Commentaries,"  under  the  statute  oS 
jigitized  by 
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Anne.  Finding  »  statement  in  the  debate  in  the 
Htmaeof  Commons  on  the  Bill  of  1835  that  the  case 
-of  Ahemetky  v.  HutcM»*on  had  been  abandoned, 
jonr  Lordships  made  some  inquiry,  with  the 
result  of  finding  that  the  injunction  had  been 
dissolved,  but  under  what  circumstances  we  have 
been  unable  to  ascertain.  I  cannot  think  that 
Aboniethy  v.  Hutdiititon  is  entitled  to  the  great 
weight  that  has  been  attributed  to  it,  and  it 
«eeni8  to  me  to  state  no  principle  which  ought  to 
Knide  us  in  the  present  case.  The  public 
lecturer  at  a  university  has  no  authority  of  his 
own  to  impose  conditions  on  his  pupils  or  those 
-entitled  to  attend  his  lectures ;  nor  can  it  be 
truly  said  that  he  could  create  a  trust  in  his  own 
favour.  It  is  not  necessary  to  consider  what  the 
University  might  do  in  the  exercise  of  its 
(>lenary  powers  "  for  the  advancement  of 
religion  and  learning,  and  improving  and  regu- 
Jating  the  courae  of  study  therein."  In  the  legal 
view  which  I  have  adopted  it  is  not  necesiiary  for 
me  to  consider  the  weighty  authorities  to  which 
we  have  been  referred,  some  of  them  rather  ob- 
scured by  the  extreme  length  of  the  judicial 
reasons.  My  opinion  is,  that  a  public  liactnre  de- 
livered publicly  at  a  university  by  one  of  its 
professors  in  the  performance  of  the  duty  which 
he  has  undertaken,  becomes,  by  the  act  of  delivery, 
published  to  the  nation,  and  may  be  likened  to  a 
j^t  f rom  the  University  or  the  professor  to  the 
nation.  In  the  course  which  the  case  is  now 
about  to  take  my  opinion  becomes  worthless.  I 
am  bound  to  assume  that  I  am  wrong  in  point  of 
law.  Yonr  Lordships'  jnd([^ent  settles  the  law 
finally;  and  in  yieldmg  awilling  obedience  I  have 
at  least  the  palliation  for  mistake  in  law  that  I 
have  erred  in  company  with  the  Lord  President, 
Ihe  Lord  Justice  C.'erk,  and  four  other  able  and 
eminent  Scotch  judges.  I  have  only  to  add  that, 
in  looking  at  the  debate  in  the  House  of  Commons 
(30  Hansard,  3rd  series,  953),  I  find  it  stated 
there  by  a  person  who  had,  or  at  least  ought  tn 
have  had,  the  most  full  and  accurate  knowledge 
.on  the  subject,  namely,  the  Ute  Mr.  Waldey,  who 
was  member  for  f  inabury,  and  was  one  of  the 
editors  of  the  Lancet,  against  which  paper  Mr. 
Abemethy  had  instituted  his  suit,  that  it  had 
been  abandoned  by  him  in  consequence  of  its 
having  been  found  that  he  held  the  position  of  a 
jmblic  professor. 

Interlocutor  appealed  from  reversed  with  the 

e»eeption  of  the  finding*  of  faett ;    cause 

remitted    to    the    Second    Division  of  the 

Court  of  Session,  toith  a  declaration  and 

directions;  respondent  to  pay  the  costs  of 

the  appeal. 

Solicitor  for  the  appellant,  W.  A.  Loeh,  for  W. 

and  /.    Bvmess,   Edinburgh,    and    H.    and  B. 

Lamond,  Glasgow. 

Solicitors  for  the  respondent.  Peace  and  Co.,  for 
^JeorgelTNee,  Glasgow. 
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COURT   OF  APPEAL. 

Wednesday,  AprU  27, 1887. 

(Before  Lord  Eshkb,  M.B.,  Fb.y  and  Lopbs,  L.JJ.) 

Bxo.  V.  Thb  Couhtt  Covbt  Judge  of 

Essex,  (a) 

AFFKAL  FKOX  the  queer's  bench  SITIStOK. 
County  Oowrt  judgments — Interest — 1  Sf  2  Viet. 

c.  110,  ».  17—9  ^  10  Viet.  c.  95. 
CotuUy    Court   judgment  debts    do    not    carry 
interest. 

This  was  an  appeal  from  the  refusal  of  Mathew 
and  Cave,  J  J.  to  order  a  prohibition  to  issue  to  ' 
the  judge  of  the  County  Court  of  Essex,  and 
Arthur  Clarke,  to  restrain  them  from  further 
proceeding  upon  an  order  of  the  judge  in  an 
action  of  Clarke  v.  Cotton. 

On  April  27,  1880,  the  sum  of  261.  18s.,  for 
which  (ylarke  had  recovered  judgment  against 
Cotton  in  the  Essex  County  Court,  was  ordered 
to  be  paid.  On  June  19, 1886,  that  sum  was  paid 
into  the  County  Court.  On  July  17, 1886,  Clarke 
obtained  leave  in  the  County  Court  to  issue  exe- 
cution for  the  sum  of  61. 10s.,  interest  at  the  rate 
of  41.  per  cent,  per  annum  on  the  amount  of  the 
judgment  debt  from  April  27, 1880,  to  June  19, 
188o.  Cotton  thereupon  applied  to  a  divisional 
court  to  prohibit  the  County  Court  judge  and 
Clarke  from  acting  upon  this  order.  The 
Divisional  Court  refused  the  application.  Cotton 
then  appealed  to  this  court. 

B.  Vau^Kan  Wiliiams  for  the  appellant. — The 
question  is,  whether  County  Court  judgments  are 
within  1  &  2  Yict.  c.  110,  s.  17,  so  as  to  carry 
interest.  The  Divisional  Court  have  held  that 
they  are.  '  At  the  time  that  that  Act  was  passed 
County  Courts,  as  now  established,  did  not  exist. 
9  &  10  Yict.  c.  45,  is  the  Act  that  established  the 
present  County  Courts.  By  the  express  terms  of 
sect.  9i  of  that  Act,  the  exact  amount  that  may 
be  recovered  and  for  which  execution  may  be 
levied  is  stated.  It  has  never  been  the  practice 
to  allow  interest  on  County  Court  judgments, 
and  none  of  the  County  Court  rules  or  forms 
make  any  provision  for  interest.  The  action  can 
always  l>e  removed  to  the  Superior  Court  if  the 
question  of  interest  becomes  of  importance.  The 
uct  that  the  statute  contemplates  the  payment 
of  judgment  debts  by  instalments  shows  that  it 
was  not  intended  that  they  should  bear  interest. 

T.  E.  Biehmond  (with  him  B.  Lynch)  for  the 
respondent.— By  1  &  2  Vict,  c  110,  8. 17,  "  Every 
judgment  debt  shall  carry  interest  at  the  rate  of 
4L  per  oent.  per  annum  from  the  time  of  entering 
ap  the  judgment  .  .  .  until  the  same  shall  be 
satisfied,  and  such  interest  may  be  levied  under  a 
writ  of  ezecation  on  sach  judgment."  That  is  a 
general  ]HX>poBitioii,  and  applies  to  all  judgments 
Uutt  are  entered  up,  that  is,  to  all  judgments  tt 
courts  of  record,  whether  Superior  Coorts,  «r 
County  Courts. 

B.  VaughcM  WiUiams,  in  reply,  cited 

BerlceUy   v.   Slderkin,  22    L.  J.   281,   Q.  B.;    1 

E.  AB.805. 

(«)  hxponti  b;  A.  H.  Bm-UOTOli,  £■«.,  BuTtatei>«t  J.aw.  . 
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Lord  EsHKB,  M.B. — It  seems  to  me  that  ■^9 
must  allow  the  appeal  in  this  case  both  on  the 
ground  of  principle  and  on  the  ^onnd  of 
authority.  When  the  statute  of  1  A  2  Yict.  was 
passed,  no  snch  Coanty  Conrts  as  those  instituted 
under  9  &  10  Vict.  c.  95,  were  in  existence.  When 
1  &  2  Vict.  c.  110,  was  passed,  a  judgment  was  at 
common  law  the  end  of  the  action  of  the  court. 
Under  certain  statutes  the  court  might  exercise  a 
further  jurisdiciion ;  but  at  common  law  the 
judgment  was  the  end  of  the  action  of  the  court. 
After  judgment  it  was  the  law  and  not  the  court 
that  was  called  upon  to  carry  that  jndgment  into 
effect.  The  sheriff,  a  ministerial,  not  a  judicial, 
officer,  enforced  the  jndgment.  The  sheriff  is  put 
in  motion  by  the  parties,  not  by  the  court.  Be- 
fore 1  JJ!  2  Yict.  0. 110,  the  judgment  in  an  action 
.was  for  what  was  claimed  in  the  writ,  that  is, 
either  for  a  debt  or  for  damages,  and  the  warrant 
to  the  sheriff  contained  nothing  more  than  was 
contained  in  the  judgment,  and  did  not  therefore 
give  any  authority  to  the  sheriff  to  levy  for 
interest  as  well  as  for  the  amount  of  the  ludg- 
ment.  The  warrant  is  founded  upon  and  follows 
the  judgment,  and  could  not  give  the  sheriff  any 
further  power.  It  retjnired  an  Act  of  Parliament 
to  give  that  authority  to  the  sheriff.  That 
authority  was  given  bv  1  &  2  Vict.  c.  110,  s.  17. 
That  section  says,  "  Every  judgment  debt  shall 
carry  interest  at  the  rate  of  4i.  per  cent,  per 
annum  from  the  time  of  entering  up  the  judg- 
ment .  .  .  until  the  same  shall  be  satisfied^  and 
such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment."  It  did  not  give 
any  new  writ  of  execution,  but  enacted  that  such 
judgment  debts  as  were  contemplated  by  that 
section  were  to  carry  interest  at  4  per  cent.,  to  be 
levied  nnder  the  writ  of  execution.  The  jndg- 
ment is  not  altered  by  that  section;  no  new 
order  is  to  be  made  after  judgment  by  the  court ; 
but  the  right  to  interest  follows  from,  the  judg- 
ment, and  is  to  be  executed  as  part  of  it.  The 
form  of  the  writ  of  ,^eri  faeiaa  since  that  enact- 
ment is :  "  We  command  you  that  of  the  goods 
and  chattels  of  C.  D.  in  your  bailiwick  you  canse 
to  be  made  the  sum  of  I.  ,  and  also  interest 
thereon  at  the  rate  of  per  cent,  per  annum, 

from  the         day  of  ,  which  said  snm 

•f  money  and  interest,"  Sk.  I  have  arrived  at  a 
very  strong  view  that  the  judgments  meant  by 
the  section  were  snch  judgments  as  could  be 
entered  up.  I  doubt  very  much  whether  the 
section  applied  to  the  County  Conrts  as  they 
were  constituted  at  that  time,  or  to  any  conrt 
except  the  Superior  Conrts  at  Westminster.  But, 
by  9  &  10  Vict.  c.  95,  Coanty  Courts  as  they  now 
exist  (except  that  their  jurisdiction  has  been  en- 
largfed)  were  inatitnted.  At  the  time  that  that 
Act  is  passed,  sect.  17  of  1  &  2  Vict.  o.  110  is  in 
existence.  By  that  Act  a  County  Court  was 
authorised  to  make  orders  for  the  payment  of 
money  very  different  from  the  judgments  in  the 
Superior  Court,  which  followed  and  were  bonnd  to 
follow  the  writ.  The  judgments  of  the  Superior 
Court  were  never  orders  for  the  payment  of  money. 
By  sect.  94  of  the  Act,  whenever  the  judge  makes 
an  order  for  payment  of  money,  the  amount  is 
recoverable,  in  case  of  default,  by  execution ;  that 
is,  the  amount  stated  in  the  original  order  is  re- 
coverable. The  clerk  of  the  court  is  to  issue  a 
writ  otfi.fa.  to  the  high  bailiff,  who  is  thereby 
directed  to  levy  the  money  so  ordered  to  be  paid. 


If  the  section  had  stopped  there  the  writ  must 
have  followed  the  order  exactly ;  but  it  goes  on, 
"  and  also  the  costs  of  the  execution."     That  is 
all  for  which  he  is  entitled  to  levy.    To  justify 
the  high  bailiff  in  levying  for  interest,'  it  woola 
be    necessary   to    introduce    the    words     "  and 
interest "  into  the  section.    And  when  we  look  at 
sects.  109  and  110,  this  view  of  sect.  94  is  con- 
firmed.   By  sect.  109  it  is  enacted,  that  "  In  or 
upon  every  warrant  of  execution  issued  against 
the  goods  and  chattels  of  any  person  whomsoever 
the  clerk  of  the  court  shall  cause  to  be  inserted 
or  indorsed  the  snm  of  money  and  costs  adjudged, 
with  the  sums  allowed  by  this  Act  as  increased 
costs  for  the  execution  of  snch  warrant."    That  is 
all.    If  he  tenders  that  or  pays  it,  "  the  execution 
shall  be  superseded,  and  the  graods  and  chattels 
of  the  said  party  shall  be  disdiarged  and  set  at 
liberty."    There  is  nothing  said  about  interest. 
If  we  were  tn  hold  that  interest  was  payable,  we 
must  put  into  that  section  also  the  words  "  and 
interest."    Then  sect.  110  says  that  "  Any  perscm 
imprisoned  under  this  Act  who  shall  have  paid  or 
satisfied  the  debt  or  demand,  or  the  instalments 
thereof  payable,  and  costs  remaining  due  at  the 
time  of  the  order  of  imprisonment  beinf  made, 
together  with  the  costs  of  obtaininii;  such  order, 
and  all  subsequent  costs,  shall  be  ihscharged  ont 
of  custody,  upon  the  certificate  of  snch  payment 
Or  satisfaction,  signed  by  the  clerk  of  the  court, 
by  leave  of  the  judge  of  the  court  in  which  the 
order  of  imprisonment  was  made."    There  again 
the  words  "  and  interest "  would  have  to  be  in- 
serted before  it  could  be  held  that  interest  was 
payable.    Those  two  sections  throw  great  light 
on  sect.  94.    If  I  had  to  construe  that  section 
without  the  assistance  of  authority,  I  should  say 
that  the  omission    of   all   mention   of  interest 
showed  that  the  Legislature,   knowing    of  the 
existence  of  sect.  17  of  1  &  2  Vict.  c.  110,  thought 
that  that  section  ought  not   to  be  applied  to 
Conntv  Conrt  judgments.    There  are  specific  and 
careful  directions  g^ven  as  to  everrthui^  that  is 
to  be  paid,  and  nothing  is  said  about  interest. 
But  the  case  of  Berkeley  v.  Elderhin  is  a  strong 
authority  on  this  point.    In  that  case  an  action 
was  brought  in  the  Superior  Conrt  upon  a  Connty 
Court  judgment ;  and  there  was  a  demurrer  upon 
the  ground  that  no  action  lay  on  a  Connty  Cobrt 
judgment.     If  it  had  been  a  judgment  in  the 
ordinal^  sense,  the  action  would   undoubtedly 
have  lam ;  but  Lord  Campbell  says,  "  I  am  clearly 
of  opinion  that  an  action  cannot  be  maintained  on 
the  jndgment  of  a  Connty  Conrt."  The  ground  of 
his  jndgment  is  this :  "  I  think  it  quite  clear, 
when  we  look  at  the  provisions  of  9  &  10  Vict, 
o.  95,  that  the  intention  of  the  Legislature  was  to 
confine  the  remedy  on  the  judgments  of  conrts 
constituted    under   that    Act    to   the  remedies 
specifically  provided  in  the  Act."      One  of  the 
reasons,  amongst  others,  for  that  opinion  most 
have  beien  that  the  judgments  which  the  Conn^ 
Court  judge  is  by  that  Act  empowered  to  give 
are  absolntely  different  to  any  judgments  known 
to  the  law  before  that  Act.    Wightman,  J.  points 
ont  another  difficulty,  namely,  that  the  Connty 
Court  judge  could  alter  his  judgment  while  ths 
action  in  the  Superior  Court  was  pending.    Bot 
Erie,  J.  gives  tne  conclusive  reason  for  their 
jndgment :  "  It  seems  to  me  that  a  jndgment  ia 
the  Connty  Court  is  placed  on  a  different  prin- 
ciple from  an  orduuuy  judgment.   The  new  reme- 
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dies  g^ven  by  the  statute  must  be  pnrsaed ;  and 
they  would  be  defeated  if  this  action  lay."  That 
case,  therefore,  is  as  mnch  an  authority  for 
saying  that  the  jurisdiction  of  the  County  Court 
is  an  absolutely  new  jurisdiction,  resulting  in  a 
new  kind  of  decision,  which  decision  is  not  the 
same  as  an  ordinary  judgment,  as  it  is  for  saying 
that,  if  the  Legislature  passes  an  enactment  giving 
a  new  right  and  at  the  same  time  gives  a  remedy 
in  respect  of  it,  that  ia  the  remedy  which  ought 
to  be  inllowed.  I  am  of  opinion  that  these  County 
Court  judgments  are  not  judgments  within  1  &  2 
Vict.  c.  110,  8. 17,  that  that  Act  does  not  apply 
to  them  at  all,  and  that  they  are  only  to  be  en- 
forced by  the  remedies  mentioned  in  the  Goontr 
Court  Acts.  I  regret  that  the  authority,  which 
seems  to  me  conclusive  of  this  case,  was  not 
cited  in  the  court  below. 

Fbt,  L.J. — I  also  regret  that  the  case  of 
Bmrkeiey  v.  Elderkin  was  not  cited  in  the  court 
below.  Now  it  seems  to  me  that,  although  1  &  2 
Yict.  c.  110  does  (in  sect.  22)  refer  separately  to 
judgments  of  inferior  courts  of  record,  the  very 
general  words  of  sect.  17 — "every  judgment 
debt  "—do  apply  to  all  judgments,  both  of  the 
Superior  Courts  and  of  such  inferior  courts  of 
record  as  then  existed.  We  know  that  the  result 
of  that  Act  was,  that  the  form  of  the  writ  of 
fieri  facia*  was  altered  so  as  to  carry  on  the  face 
of  it  a  direction  to  the  sheriff  to  levy  for  interest. 
In  1846  the  Legislature  reconstructed  the  County 
Courts,  and  to  see  whether  the  judgments  of 
those  courts  carry  interest  we  must  have  recourse 
to  the  provisions  of  that  Act.  By  sect.  94,  when- 
ever the  judge  makes  an  order  for  payment  of 
money,  the  amount  is  recoverable,  in  case  of 
default,  by  esecntion.  The  Legislature  appears 
there  to  treat  sums  sued  for  in  the  County  Courts 
as  being  the  subject  of  orders  for  the  payment  of 
money,  not  of  ordinary  judgments.  Then  the 
section  goes  on  to  provide  that  the  clerk  of  the 
court  is  to  issue  a  writ  of  fieri  fadaa  to  the 
high  bailiff,  who  is  thereby  directed  to  levy  "  such 
sum  oi  money  as  shall  bn  so  ordered  "  to  oe  paid. 
It  is  evident  that  the  sum  of  money  so  ordered  is 
the  amount  of  the  debt  or  damages,  and  does  not 
include  anything  beyond  that  amount.  But  the 
section  continues,  "  and  also  the  costs  of  the 
execution."  Now,  it  is  clear  that  the  form  of  the 
writ  under  that  Act  ia  more  limited  than  that  of 
the  existing  writ  of  fieri  facias  in  the  Superior 
Courts,  because  the  section  I  have  referred  to 
provides  for  a  form  of  writ  which  leaves  out 
interest.  That  seems  to  me  to  show  that  the 
Legislature  thought  that  the  liability  under  an 
order  of  the  County  Court  for  payment  of  a  sum 
of  money  was  not  a  judgment  deot  within  1  &  2 
Yict.  c.  110,  8.  17.    But  it  does  not  rest  there. 

2r  sect.  109,  the  sum  of  money  and  costs 
judged  is  to  be  indorsed  on  every  warrant  of 
execution,  and  on  payment  of  that  sum  the 
execution  is  to  be  superseded.  The  section  ia 
silent  as  to  payment  of  any  interest.  Aeain,  the 
provisions  of  sect.  110  as  to  the  discnarge  of 
the  debtor  upon  payment  of  debt  and  costs  are 
■fleot  as  to  payment  of  interest.  Other  pro- 
risions  of  9  a  10  Yict.  c.  95,  ]x>int  to  the  same 
conclusion.  The  existing  powers  with  regard  to 
the  levying  of  executions  are  in  many  respects 
restrained.  There  are  provisions  as  to  payment 
hv  instalments,  suspending  execution,  and  other 
sunilar  provisions,  ail  of  Which  limit  and  restrain 


the  nature  of  the  execution  to  be  levied  under 
that  Act.  We  find,  therefore,  that  both  a  new 
form  of  order  and  a  new  form  of  writ  of 
execution,  differing  essentially  from  the  form  of 
the  judgment  and  of  the  writ  of  execution  in  force 
in  the  Superior  Courts  at  the  time  of  the  passing 
of  the  County  Courts  Act  are  established  by  that 
Act.  For  these  reasons  I  think  that  this  interest 
is  not  recoverable.  It  is  to  me  a  matter  of  satis- 
faction that,  in  arriviug  at  that  decision,  we  are 
coming  to  the  conclusion  which  has  been  carried 
out  by  a  long  series  of  County  Court  orders. 

LoFES,  L.J. — I  am  also  of  opinion  that  this 
appeal  should  be  allowed.  I  was  at  first  much 
impressed  with  the  argument  that  the  words  of 
1  &  2  Yiot.  c.  110,  s.  17,  are  general.  But  upon 
consideration,  and  after  looking  at  the  authority 
which  has  been  cited  to  us,  I  am  clearly  of  opinion 
that  that  section  does  not  apply  to  judgments 
recovered  in  the  County  Courts  established  by 
9  &  10  Yiot.  c.  95.  That  Act  instituted  a  new  pro- 
cedure ;  it  laid  down  new  forms  and  gave  new 
remedies.  The  forms  and  remedies  there  laid 
down  must  be  strictly  followed.  I  adopt  the 
language  of  Lord  Campbell  in  Berkeley  y. 
EldkrUn  (1  E.  &  B.  805) :  "  I  think  it  auite 
clear,  when  we  look  at  the  provisions  of  9  a  10 
Yict.  c.  95,  that  the  intention  of  tbe  Legis- 
lature was  to  confine  the  remedy  on  the 
judgments  of  courts  constituted  under  that  Act 
to  the  remedies  speciScally  provided  in  the 
Act."  Erie,  J.  also  says  m  the  same  case : 
"  It  seems  to  me  that  a  judgment  in  the  County 
Court  is  placed  on  a  different  principle  from  an 
ordinary  judgment.  The  new  remedies  given  by 
the  statute  must  be  pursued,  and  they  would  be 
defeated  if  this  action  lay."  When  I  refer  to 
9  &  10  Yict.  c.  95,  I  find  that  neither  the  Act 
itself  nor  any  of  the  rules  or  forms  under  the  Act 
provide  for  interest  upon  judgments,  although  the 
form  of  writ  of  fier*  faciaa  then  in  use  in  the 
Superior  Courts  did  expressly  provide  for  interest. 
It  is  also  remarkable  that  the  County  Court 
judges  have  never  considered  that  they  had  power 
to  give  interest  upon  their  judgments.  I  am 
clearly  of  opinion  that  sect.  17  of  1  &  2  Yiot. 
0.  110,  has  no  application  to  judgments  of  the 
statutory  courts  under  9  &  10  Yict.  c.  95. 

Appeal  aUotoed. 

Solicitors  for  appellant,  Sandilands,  Humphry, 
Armstrong,  and  Jackeon. 

Solicitors  for  respondent,  Peace  and  Go.        ' 


HIGH   COURT  OF  JUSTICE. 

GHANOEET  DIYISION. 
Saturday,  Oct.  29, 1887. 
(Before  Eat,  J.) 
Be  Gaiobon  and  Wblls's  Gohtbact.  (a) 
Vendor   and    pwrtihater — Marriage    eealement— 
Widowet^-Widow — Children  of  hnsband  hy  pre- 
viou*  marriage  —  Mortgage  —  Vaiunteere  —  ^ 
Etiz.  0.  4. 
By  a  ma/rriage  »ttO>ememtmade  ietween  a  widower 
and  widow,  and  truttee*,  the  widower  granted  to 
the  tnttteee  aU  hie  freehold*  in  truet  for  hi* 
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children  by  ^m  firtt  wife.    The  widow  teUled  her 
pergonal    property    on  hereof.        The  widower 
mortgaged  thefreeholdt  to  one  Cameron,  a  trustee 
of  the  MiUlement.      Cameron  then  *nJd  under 
hia  power  of  tale,  and  at  the  auction  WelU  was 
decMred  the  highest  bidder  for  part  of  Hie  pro- 
perty, and  paid  a  deposit.     One  of  the  eonditione 
of  mile  providrd  that  the  eettlement  should    be 
deemed  void  a*  tufaintt  a  mortgagee  or  purthater, 
and  no  objection  should  be  made  thereto  by  any 
purehaeer  or  purchaser*.     Bubseguently  to  ths 
sale  of  the  properly,    Cameron  diedaimed  the 
trusts  of  the  eetttemmt. 
On  summons  by  the  purchaser  to  rescind  the  eon- 
ttxict,  on  the  jrrouna  that  the  mcrtgagee  luid  not 
satiefaetorUy    proved  his    title    as  against  the 
ehUdren  of  the  widower  under  the  sManent: 
Held  that,  hamng  rtgard  to  the  decisions  in  Price  «. 
Jenkins  (36  L.  T.  Bep.  N.  8.  237;  4  Gh.  Div. 
483,  and  Gale  v.  (Jale  (36  L.  T.  Bep.  N.  8.  690; 
6  Ch.  Div.  144),  the  children  of  the  widower  by 
his  first  marriage  were  volunteers  as  against 
the  mortgagee,  and  the  summons  must  be  dis- 
missed with  costs 
This  was  an  application  under  the  Vendor  and 
Parchaser  Act  1874  on  the  part  of  James  Wells, 
of  Holjhead,  in  the  coanty  of  Anglesey,  asking 
that  it  might  be  declared,  that  the  requiuitiona 
and  objections  of  the  applicant,  in  respect  of  the 
title  to  the  hereditaments  comprised  in  a  contract, 
dated  the  23rd  Ang.  1887,  for  the  sale  of  real 
estate,  made  between  Donald  Cameron  and  the 
applicant,  had  not  been  sufficiently  answered  or 
complied  with,  and  that  the  applicant  might  be 
discharged  from  the  said  contracts ;  that  the  de- 
posit might  be  returned,  and  the  vendor  might 
be  ordered  to  pay  to  the  applicant  the  costs  of 
and  incident  to  the  contract  and  the  investiga- 
tion of  the  vendor's  titles  and  the  costs  of  and 
incident  to  the  application. 

By  an  indenture  made  the  24th  Dec.  1879  be- 
tween John  Ellis  of  the  first  part,  Jane  Owen, 
widow,  of  the  second  part,  and  David  Wynne 
Williams  and  Donald  Cameron  of  the  third  part, 
after  reciting  that  a  marriage  was  intended  to  be 
solemnised  between  John  Ellis  and  Jane  Owen, 
and  that  John  Ellis  was  seised  of  freeholds,  and 
Jane  Owen  was  possessed  of  personal  estate,  and 
that  upon  the  treaty  of  the  intended  marriage  it 
was'  agreed  that  the  respective  properties  and 
premises  should  be  assigned  in  manner  therein- 
after appearing,  "in  order  to  provide  for  the 
children  of  the  said  John  Ellis  by  his  first  wife," 
it  was  witnessed  that,  in  consideration  of  the 
premises  and  of  the  intended  marriage,  the  said 
John  Ellis  and  Jane  Owen  did  thereby  grant, 
assign,  and  convey  unto  the  trustees  in  manner 
following ;  that  is  to  say,  John  Ellis  granted, 
assigned,  and  conveyed  unto  the  trustees  all  his 
freehold  messuages  and  hereditaments  therein 
mentioned,  and  Jane  Owen  granted  and  conveyed 
to  the  trustees  all  and  singular  her  personal 
estate,  to  the  use  of  John  Ellis  and  Jane  Owen 
respectively  until  marriage,  and  after,  to  the  use 
of  the  trustees  and  their  heirs,  as  iar  as  the 
property  of  John  Ellis  was  concerned,  in  trust 
for  the  children  of  John  Ellis  by  his  first  wife, 
shore  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants;  and  with  respect  to  the 
property  of  Jane  Owen,  to  the  use  of  the  trustees, 
in  tmst  for  Jane  Owen,  her  heirs  and  assigns,  to 


dispose  of  as  she  might  by  will  direct,  and  if  she 
should  die  intestate,  the  same  to  go  to  her  next 
of  kin. 

The  freehold  property  of  John  Ellis  was  put  up 
for  sale  by  auction,  and  condition  5  provided  that 
the  deed  dated  the  24th  Dec  1879  should  be 
deemed  to  be  void  as  against  a  mortgagee  or  pur- 
chaser, and  no  objection  should  be  made  thereto 
by  any  purchaser  or  purchasers ;  the  said  last- 
mentioned  deed  might  be  inspected  at  the  sale. 

On  the  23rd  April  1887  the  applicant  James 
Wells,  at  the  sale  by  auction,  was  declared  the 
highest  bidder  of  part  of  the  freehold  property, 
and  paid  a  deposit.  It  appeared  that  on  the  10th 
July  1880  the  property  in  question  was  mort- 
gaged to  Donald  Cameron,  the  vendor.  By  a 
deed,  dated  the  20th  May  1887,  David  Wynne 
Williams  and  Donald  Cameron  disclaimed  the 
trusts  of  the  settlement  of  the  24th  Dec.  1879. 

The  purchaser  made  requisitions  and  objeotuHil 
with  regard  to  the  position  of  Donald  Cameron  as 
trustee,  and  mortgagee,  and  vendor ;  he  contended 
that  Donald  Cameron  was  bonnd  by  the  settle 
ment  of  the  24th  Dec.  1879,  and  could  not  give  a 
good  title. 

The  vendor  insisted  that  the  settlement  was 
voluntary  as  against  a  mortgagee,  and  that  he 
could  give  a  g^cod  title,  selling  under  his  p>ower  of 
sale.  This  summons  was  then  taken  oat  by  the 
purchaser. 

Benshaw,  Q.C.  and  Maurice  Uoyd  for  the  ap- 
plicant.— If  the  mortgagee  has  no  title  as  against 
the  children  of  Ellis  by  a  previous  marriage,  con- 
dition 5  is  not  binding  on  the  purchaser.  These 
children  are  not  volunteers  under  the  settlement, 
the  oonaideration  of  the  contract  extends  to 
them: 

Hevistead  v.  Bearles;  see  note  to 
Maekis  v.  Berhertton,  9  App.  Caa.  320. 

In  Clarice  v.  Wright  (6  H.  h  N.  849)  the 
children  of  a  widow  by  a  previous  marriage  were 
held  to  be  within  the  contract : 

<3ale  T.  QaU,  38  L.  T.  Bep.  N.  S.  690 ;  6  Ch.  Div. 
14t. 
[Kat,  J.,  referred  to  Davenport  v.  Bishiopp,  1 
Phill.  698.  Horton  8mith,  Q.C.  [amicus  curies) 
said,  that  it  was  also  reported  in  2  Y.  &  CoIL 
(Ch.)  451.] 

Gandy  v.  Qandy,  S3  L.  T.  Bep.  K.  S.  306;  30  Ck. 
Div.  57. 
Another  question  is,  is  the  settlement  f  raudnlent 
and  void  under  the  statute  27  Eliz.  c.  4  P  [Kat,  J. 
— No  consideration  moves  from  the  persona 
taking  the  benefit  of  the  settlement.] 

Davidson's  Conveyanoin;  Freoedents,  Settlements 
3rd  edit.,  vol.  3,  port  1,  p.  670; 

Snerden  V,  A  P.,  14th  edit.  716; 

Dart  Y.  A.  P.,  5th  edit.  897. 

tKAT,  J. — Have  you  any  case  of  the  children  of  a 
lusband  by  a  former  marriage  taking  as  against 
a  mortgagee  or  purchaser  for  valuable  considera- 
tion ?  1  must  not  carry  the  exception  in  favour  of 
the  children  of  a  widow  by  a  former  hnsbaad 
further.  I  confess  that  I  do  not  understand  that 
exception.  I  do  not  see  the  difference  between  a 
stranger  and  a  child  of  one  of  the  settlors,  by  • 
first  marriage.  The  exception  has  never  been  ex- 
tended beyond  the  children  of  a  widow.] 
S[at,  J.  referred  to  French  r.  JVmmA  (6  De  G. 
.  &  G.  95.]  I  see  no  difference  between  the 
case  of  a  husband  and  the  case  of  widow.  [Kat,  J. 
— I  see  no  difference  between  the  child  <^  either 
gitized  by 
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by  a  former  marriage  and  an  entire  Btranger.]  I 
contend,  in  the  first  place,  that  the  children  are 
not  volunteers  ;  and  Becondly,  the  deed  doos  not 
come  ivithin  the  statute  27  Eliz.  c.  4.  Then  the 
mortgagee  was  a  trustee  of  the  settlement. 

BardtweU  for  the  vendor. — ^The  exception  in 
favoar  of  the  children  of  a  widow  bv  a  former 
marriage  has  never  been  extended  to  the  children 
of  a  widower : 

Prtea  t.  JenUtu,  36  L.  T.  Bep.  N.  8.  237;  4  Cb. 
IHt.483. 

I  admit  that,  if  a  widow  says,  "  Make  provision  for 
my  children,  otherwise  I  will  not  marry  you,"  the 
contract  is  good,  though  no  consideration  moves 
from  the  persons  taking  the  benefit  of  it.  That 
single  exception  was  made  because  before  1870 
a  married  woman  had  so  lir.tle  control  over 
lier  property.  But  the  children  of  the  first 
mamage  of  a  husband  are  volunteers.  Then 
the  5th  condition  precludes  the  purchaser  from 
raising  the  objection.  [Kay,  J. — If  a  condi- 
tion seeks  to  get  rid  of  a  fatal  defect  of  title, 
the  condition  is  not  binding;  if  it  were,  a  Btranger 
might  offer  Chatsworth  (a)  for  sale,  and  cover 
himself  with  such  a  condition.] 

Renshaw,  Q.C.  in  reply. — The  point  is  a  new  one, 
but  I  contend  that  there  is  no  essential  distinction 
between  the  case  of  a  widow  and  a  widower. 

Ka.t,  J. — A  question  is  rwsed  in  this  case  of 
great  interest.  A  marriage  was  arranged  be- 
tween John  Ellis  and  a  lady  who  had  some 
personal  property  to  settle,  and  a  settlement 
was  made  on  the  24th  Dec.  1879,  a  settlement 
which  is  in  a  very  short  form.  It  recited  that 
the  husband  was  seised  of  certain  freeholds,  and 
it  was  proposed  to  assign  these  to  trustees,  also 
that  the  wife  was  possessed  of  certain  personal 
estate,  and  it  was  agreed  that  the  property  of 
the  hnsband  should  be  assigned  in  order  to 
provide  for  his  children  by  his  first  wife;  the 
nnsband  then  assigned  his  propertv  to  the  trus- 
tees in  trust  for  his  children  by  his  first  wife, 
■hare  and  share  alike,  as  tonnnts  in  common  and 
not  as  joint  tenants,  thereby  excluding  the  dower 
of  his  wife.  The  wife  then  gave  her  personal 
estate  to  the  trustees  in  trust  for  her,  her  heirs 
and  assigns,  to  dispose  of  as  she  might  by  will 
^recti  and  if  Fhe  snould  die  intestate,  the  same  to 

fo  to  her  next  of  kin.  After  the  marriage  the 
nsband  mortgaged  his  property  so  settled  on 
bis  children,  and  the  question  is,  whether  under 
27  Eliz.  c.  4  the  mortgage  prevails  against  the 
children  of  the  finit  marriage.  The  rule  is,  that  a 
settlement  of  that  kind  is  voluntary,  as  to  any 
persons  not  coming  within  the  marriage  con- 
sideration ;  and  the  only  persons  who  corae  within 
the  marriage  consideration,  that  is,  the  only 
persons  from  whom  the  consideration  moves,  am 
the  husband,  the  wife,  and  the  children  of  the 
marriage.  The  phrase  that  they  come  within  the 
marriage  consideration  means,  that  they  must  all 
be  treated  as  persons  from  whom  consideration 
moves  for  the  settlement.  Suppose  a  collateral 
settles  no  property,  he  is  not  usually  within  the 
marriage  consideration.  A  collateral  is  described 
as  not  within  the  contract  on  the  ground  that  no 
consideration  moves  from  that  collateral.  The 
interest  to  the  collateral  is  voluntary ;  as  between 
the  husband  and  wife  indeed  it  is  not  voluntary, 

(«)  Seat  of  tiM  Dnke  of  Devonshire. 


but  as  against  a  mortgagee  or  purchaser  for 
valuable  consideration  a  collateral  is  no  less  a 
volunteer  than  a  stranger.  According  to  the 
case  of  Davenport  v.  Bithopp  (1  Phill.  698 ;  2  Y. 
A  ColL  Ch.  451),  the  settlement  is  a  contract 
between  the  hnsband  and  the  wife ;  they  can 
enforce  it,  and  when  it  is  enforced  the  collateral 
gets  the  benefit  of  it.  So  also  iE  there  be  an 
executed  settlement,  as  this  one  was,  the  volun. 
teer  can  enforce  the  settlement  in  his  favour,  but 
still  be  is  only  a  volunteer,  and  if,  under  the 
statute  13  Elis.  c.  5,  creditors,  or  under  the  other 
statute  27  Eliz.  &  4,  a  purchaser  for  value,  claim, 
then  the  collateral  is  treated  only  as  a  volunteer, 
and  the  deed  is  in  the  words  of  Lord  Hardwicke 
"  deemed  to  be  fraudulent  and  void."  Those  r^ 
marks  apply  to  this  case.  It  is  said  that  there  is 
an  exception  if  the  widow  provides  for  the 
chUdren  by  a  former  marriage.  I  do  not  under- 
stand that  exception.  How  are  such  children  less 
volunteers  than  strangers  P  But  in  Newtlead  v. 
SearUt  (1  Atk.  265;  West.  Oh.  287;  see  note  to 
Maelne  v.  HerherUicm,  9  App.  Gas.  320),  Lord 
Hardwicke  laid  it  down  that  some  kind  of  excep- 
tion was  made  in  favour  of  a  widow  providing  for 
her  children  under  a  settlement  made  on  her  sub- 
sequent marriage.  I  do  not  profess  to  understand 
that  exception,  and  I  disagree  with  it  with  the  less 
reluctance  as  the  reasons  given  by  subsequent 
judges  are  not  always  consistent.  liord  Selborne, 
in  the  recent  case  in  the  House  of  Lords  (Mackie 
V.  Herhertton),  gave  a  very  ingenious  reason- 
namely,  that  in  Ntvatead  v.  Searle*  the  earlier 
children  were  to  take  pari  pa»m  with  thn 
children  of  the  marriage  which  afterwards  took 
place,  and  therefore  their  interests  were  so  com- 
plicated and  mixed  up  with  the  interests  of  those 
children  that  the  number  of  the  earlier  children 
determined  the  shares  of  the  latter  children. 
That  was  a  very  ingenious  reason,  but  whether 
that  was  the  reason  which  Lord  Hardwicke  had 
in  his  mind  may  be  doubted.  In  Clarke  v.  WrigUt 
(6  H.  &  N.  849)  no  such  reason  seems  to  have 
been  given ;  but  the  case  of  Newtlead  v.  SeaVlea 
(tup.)  seems  to  have  been  treated  as  an  absolute 
authority  for  the  proposition  that  the  children 
of  a  widow  taking  under  a  marriage  settlement 
are  not  to  be  treated  as  volunteers,  though  every 
other  collateral  may  be.  I  confess  myself  unable 
to  understand  that.  In  my  opinion  the  children 
of  a  widow  have  no  more  right  than  any  other 
collateral.  The  reason  a  collateral  is  taken  as  a 
volunteer  is,  that  no  consideration  moves  from  a 
collateral,  and  that  is  the  test  to  be  applied.  The 
question  I  now  have  to  consider  is,  whether  the 
exception  extends  to  the  children  of  a  hnsband  by 
a  former  marriage.  It  is  said  that  there  is  a  dis- 
tinction between  the  case  of  children  of  a  widower 
and  the  children  of  a  widow.  I  do  not  see  it. 
There  might  be  a  distinction  in  the  case  of  the 
children  of  a  widower  who  took  nothing  from  his 
wife ;  but  if  a  settlement  on  his  children  be  a  part 
of  the  bargain  by  which  property,  both  of  the 
intended  husbana  and  of  the  intended  wife,  is 
settled,  why  should  there  not  be  a  bargain  for 
value  between  the  hnsband  and  the  wife?  I 
confess  I  do  not  see  why  it  should  not.  Suppose 
the  case  where  the  only  property  belongs  to  the 
husband,  and  it  is  settled  upon  his  children  by  a 
marriage  settlement  reciting  that,  in  consideration 
of  the  marriage,  the  husband  and  wife  agree  that 
the  property  sl.onld  be  settled  on  the  hosband'a 
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children ;  whTis  (hat  not  a  valuable  oonsideratioa  | 
as  between  t^ose  two  P  No  one  could  doubt  that 
it  was  80,  because  the  marriage  proceeds  on  the 
&ith  of  the  contract  beinf;  carriea  out.  But  then 
how  does  that  make  the  children  of  the  husband 
anything  but  volunteers  as  against  strangers  P 
Ab  between  them  and  the  huslMind  and  wife  no 
consideration  moves  from  them.  I  see  no  dis- 
tinction in  the  world  between  the  children  of  a 
husband  and  those  of  a  wife,  but  I  cannot  see 
why  the  children  of  either  should  hold  as  a^inst 
strangers.  There  has  been  this  exception  mtro- 
dnced  by  one  ancient  anthority  decided  by  a 
celebrated  judge ;  though,  as  Williams,  J.,  in  his 
judgment  in  Clarice  v.  Wright,  at  p.  880,  said, 
when  the  decree  in  Newitead  v.  Searte*  was  made 
the  law  was  not  settled.  Still  that  decision,  ho 
far  as  I  know,  has  been  universally  followed  in 
the  case  of  the  children  of  an  intended  wife ;  but 
I  am  asked  to  carrv  the  doctrine  to  the  children 
of  an  intended  husband.  In  Price  v.  Jenikine  (36 
L.  T.  Bep.  N.  S.  237;  4  Ch.  Div.  483)  Hall,  V.C. 
distinctly  refused  to  extend  the  doctrine ;  and  in 
GaU  V.  Gale  (36  L.  T.  Rep.  N.  S.  690;  6  Ch.  Div. 
144)  Lord  Justice  (then  Mr.  Justice)  Fry  says :  "  My 
decision  has  nothing  to  do  with  the  case  of  a 
husband  making  a  provision  for  his  childr<>n  by  a 
former  wife,  as  to  whom  Mr.  Dart  suggests  that  the 
same  considerations  do  not  apply."  Therefore  I 
presume  that  other  judges  were  in  the  same  mental 
condition  upon  the  point  as  myself,  and  did  not 
understand  the  exception,  and  declined  to  extend 
the  doctrine  further.  That  is  the  state  of 
authority,  which,  though  I  think  it  a  lamentable 
one,  I  am  bound  to  regard.  I  must  therefore  hold 
this  settlement  voluntary  and  the  children  volon- 
teers,  and  the  mortgage  is  good  against  them. 
Summoni  dismissed  with  costs. 
Solicitors :  Peaeoek  and  Goddard,  for  J.  Lloyd 
Griffith,  Holyhead;  Jaque*  and  Co.,  for  Gh/tma, 
Jones,  and  Jones,  Bangor. 


Saturday,  Nov.  12, 1887. 

(Before  Kat,  J.) 

Be  Nation  ;  Nation  v.  Hamilton,  (a) 

Taxation  —  Costs  —  Bhorihand-wriier's  notes  of 
evidence — Objections — Swnmons  to  vary — Delay 
— Solicitor  and  client. 

An  action  was  brought  by  a  ben^ieiary  under  a 
vnll  CLgainst  trustees,  a/nd  Bacon,  V.C.  dismissed 
the  CKtion  uiith  costs,  and  aUowed  the  defendants 
their  "  costs,  charges,  and  expenses."  The  taxing 
master  then  disaUouied  the  costs  of  the  shorthand- 
writer's  notes  of  the  evidence. 

The  plaintiff  appealed,  and  at  the  hearing  of  the 
appeal  used  and  referred  to  the  ihorlhand-writei''8 
notes. 

The  trustees  also  had  a  copy  of  the  notes,  hut  were 
not  called  on.  Counsel  for  the  trustees  asked  for 
the  costs  of  the  notes,  but  the  Lords  Justices  re- 
fused to  allow  them  as  party  and  party  costs 
against  the  appellant,  but  added:  "It  may  be 
these  costs  are  included  in  costs,  diarges,  and  ex- 
penses. On  that  we  give  no  opinion."  The 
taxing  master  allowed  the  costs  of  the  notes,  and 
the  maintiff  took  sias  objections,  icAie&  were  over- 
ruled by  the  taxing  master. 

(a)  Bepotted  by  I*Bijrcu  E.  Adx,  Kiq.,  BuilMsiwrt-Lkw. 


The  plaintiff  then  took  owt  a  •ummoiM  to  vary  the 
taxing  master's  eertijieate.  At  the  hearing  of  the 
summons,  counsel  for  the  plaintiff  took  the 
objection  that  there  was  no  evidence  that  fk» 
trustees  were  liahle  to  their  own  solicitors  for 
these  costs,  it  having  been  decided  in  a  recent  ease 
that  a  solicitor  could  not  claim  as  against  his 
client  the  costs  of  shorthand  notes  unless  he  had 
made  it  clear  to  his  client  that  they  are  in  the 
nature  of  extra  costs  which  are  not  allouied  on 
taxation.  This  point  was  not  raited  in  the 
written  objection. 

Held,  that  it  was  too  laie  to  taJte  the  objection. 

Held  also,  that  the  discMowance  of  the  costs  of  the 
notes  &i/  the  taxing  master,  when  taxing  the  costs 
of  the  trial  of  the  action  in  the  court  below,  did  not 
affect  the  question  as  to  their  allowance  in  taxing 
the  costs  of  the  appeal. 

Held  further,  that  the  use  of  the  notes  by  theoj^ 
pellant  at  the  hearing  of  the  appeal  wa*  eonduiiM 
that  the  notes  were  required  on  the  appeal,  and 
that  the  taxing  matter  was  right  in  allowing  thewt. 

Summons  dismissed  with  costs. 

This  was  an  action  brought  by  a  beneficiary  under 
a  will  a^inst  trustees,  and  on  the  20th  Jan.  1886 
Bacon,  v  .C.  dismissed  the  action  with  costs,  and 
allowed  the  defendants  "  their  costs,  charges,  and 
expenses."  The  taxing  master  refused  to  aUov 
the  shorthand-writer^  notes  of  the  evidence. 
The  plaintiff  appealed,  and  at  the  hearing  of  the 
appeal  used  and  referred  to  the  shorthand-writer's 
notes.  The  trustees  also  had  a  copy  of  the 
notes,  but  did  not  use  them,  as  they  were  not  called 
on. 

The  Court  of  Appeal  affirmed  the  judgment  of 
Bacon.  V.C,  and  it  was  ordered  that  the  plaintiff 
should  pay  to  the  defendants  their  costs 
occasioned  by  the  said  appeal,  such  costs  to  be 
taxed  by  the  taxing  master.  And  the  order  was 
to  be  without  prejudice  to  the  right  of  the 
defendants  to  reimburse  themselves,  oat  of  a  snin 
of  10,000{.  Consols  standing  in  their  names 
subject  to  the  trusts  of  the  will  of  the  testator 
William  Nation,  their  extra  costs  of  this  appeal 
as  such  trustees,  and  as  between  solicitor  and 
client,  before  parting  with  the  said  consols,  such 
coats  to  be  taxed  by  the  taxing  master. 

Pursuant  to  this  order  the  taxing  master 
allowed  in  the  defendants'  costs  the  charges  for 
taking  the  transcript  of  the  shorthand  notes  o! 
the  evidence  taken  in  the  conrt  bolow,  and  the 
charges  for  making  copies  of  such  notes  for  lh» 
use  of  counsel  on  the  hearing  of  the  appeaL  The 
charge  amounted  to  231. 13«.  Sd. 

On  the  hearing  before  the  Court  of  Appeal 
Marten,  Q.C.  asked  for  these  costs.  In  answer  to 
this  application,  Cotton,  L.J.  said:  "We  cannot 
give  you  those  ag^nst  the  appellant  (that  is  ■• 
between  party  and  party).  It  may  be  that  they 
are  included  in  costs,  charges,  and  expenses,  but 
I  give  no  opinion  on  that." 

The  plaintiff  took  objections  to  the  taxation  of 
the  taxing  master  of  these  items.  The  taxing 
master  overruled  the  objections  for  the  following 
reasons: 

"  In  this  case  the  allowance  or  disallowance 
of  the  shorthand-writer's  notes  was,  as  I  under- 
stand the  matter,  left  by  the  Court  of  Appeal  to 
the  discretion  of  the  taxing  master.  I  have  given 
the  qnestion  careful  consideration,  and  have  had 
the  advantage  of  disoussing  the  question  with  one 
gitized  by 
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of  my  colleagnes,  and  I  ha,ve  borne  in  mind  that 
the  costs  in  question  are  not  merely  party  and 
party  costs,  but  are  trnstees'  extra  costs.  Unless 
it  be  established  that  in  taxing  trnstees'  costs  the 
masters  have  no  discretion  on  the  subject  of 
shorthand-writers'  notes,  and  that  they  can  only 
allow  them  where  they  are  sanctioned  by  the 
court,  and,  as  is  contended  by  the  plaintiff 
(objection  3),  actually  mentioned  in  the  order 
directing  the  taxation,  I  think  in  the  present  case 
the  trustees  were  justified  in  taking  them.  The 
notes  were  of  service  on  the  hearing  of  the 
appeal,  and  ought,  in  my  judgment,  to  be 
allowed.  I  have  therefore  overruled  the  ob- 
jections.—Henry  S.  Byland,  26th  Aug.  1887." 

The  plaintiff  then  took  out  a  summons  asking 
that  it  might  be  referred  back  to  the  taxing 
master,  to  whom  the  taxation  of  costs  in  this 
matter  and  action  stood  referred,  to  reduce  his 
taxation  under  the  order  dated  the  6th  May  1887, 
in  respect  of  certain  items  of  charge  in  the  bill  of 
costs  of  the  defendants,  which  the  taxing  master 
had,  as  alleged  by  the  applicant,  wrongly  allowed, 
the  particnlars  of  whicn  items  respectively  were 
set  forth  in  the  objections  to  the  taxation  left  by 
the  applicant  at  the  o£Bce  of  the  taxing  master ; 
and  that  the  taxing  master  might  be  directed  to 
vary  his  certificate  of  taxation  accordingly. 

Butdier  for  the  plaintiff. — The  costs  of  the 
shorthand-writer's  notes  of  the  evidence  should 
not  be  allowed  on  two  grounds :  first,  they 
were  not  sanctioned  by  the  Court  of  Appeal ; 
secondly,  the  question  was  raised  before  and 
decided  by  the  Vice-Chancellor: 

Karl  De  la  Warr  t.  MiU;  45  L.  T.  B«>.  N.  S.  481; 
19  Ch.  DiT.  80. 

The  costs  of  the  shorthand  notes  of  the  evidence  are 
not  allowed  as  party  and  party  costs :  as  between 
solicitor  and  client  the  solicitors  for  the  defen- 
dants could  not  charge  the  defendants  these  costs. 
The  defendants  have  not  alleged  that  they  had 
aothorised  their  solicitors,  or  that  they  would 
have  to  pay  them : 

Be   Blylh  and  j'atuhaws,  47  L.  T.  Bep.  K.  S.  610; 
10  Q.  B.  Div.  207. 

{^Leveit  for  the  defendants. — Ton  have  taken  six 
objections  before  the  taxing  master,  you  cannot 
extend  them  now.]  May  I  raise  the  point  now  P 
[Kat,  J. — No ;  I  assume  that  the  defendants  are 
liable  to  their  own  solicitors.]  As  to  the  second 
point,  the  matter  was  decided  on  the  taxation 
under  the  order  of  the  Vice-Chancellor.  The 
defendants  included  the  costs  of  the  shorthand 
notes  of  the  evidence  in  their  charge,  but  the 
taxing  master  disallowed  them,  and  no  objections 
were  taken. 

Levett,  for  the  defendants,  was  not  called  on. 

EIat,  J. — I  have  listened  to  the  ingenions  and 
able  argument  of  Mr.  Butcher  that  the  defen- 
dants ought  to  prove  that  thev  would  have  been 
liable  to  their  own  solicitors,  but  I  cannot  assent 
to  it.  The  facts  are  these :  The  action  was  heard 
hr  Bacon,  Y.C,  who  decided  it  against  the 
plaintiff,  and  the  defendants  being  tiiistees,  he 
allowed  them  as  against  the  plaintiff,  not  merely 
their  costs,  but  their  costs,  charges,  and  expenses. 
On  the  taxation  of  those  costs  the  taxing  master 
did  not  allow  the  defendants  the  costs  of  the 
shorthand  notes  of  the  evidence  as  being  costs 
irUdii  were  then  to  be  taxed.  At  this  time  there 
was  already  an  appeal  pending,  which  was  after- 


wards heard,  and  then  the  plaintiff,  who  was  the 
appellant,  used  and  referred  to  these  notes. 
'rhe  trustees,  the  respondents,  had  also  taken  a 
copy  of  these  notes  in  order  to  meet  the  appeal, 
but  they  were  not  called  on.  Thereupon  their 
connsel  asked  for  the  costs  of  the  notes,  but  the 
Lords  Justices  refused  to  allow  them  as  party 
and  party  costs  against  the  appellant,  but  added 
that  "  it  may  be  these  costs  are  included  in  thft 
trustees'  costs,  charges,  and  expenses ;  on  that  we 
give  no  opinion."  Now  it  has  oeen  ably  argued 
that  there  is  no  evidence  that  the  trustees  are 
liable  to  their  own  solicitors  for  these  costs,  and  a 
case  has  been  referred  to  (Re  Blyth  and  Fanshawe, 
47  L.  T.  Kep.  N.  S.  610;  10  Q.  B.  Div.  207). 
which  decided  that  a  solicitor  cannot  claim  as 
against  his  client  the  costs  among  other  things 
of  shorthand  notes  of  evidence,  unless  he  has 
made  it  clear  to  his  client  that  they  are  in 
the  nature  of  extras,  which  are  not  allowed  on 
taxation.  The  point  is  ingenious,  and  one  of 
substance;  bnt  the  parties  are  now  here  on 
written  objections  to  the  taxation  in  which  there 
is  no  hint  of  this  point.  I  am  asked  to  allow  the 
case  to  stand  over  in  order  that  the  point  may  be 
properly  raised,  and  that  the  trustees  may  be  put 
to  prove  the  fact  whether  or  not  they  are  liaole 
to  their  own  solicitors.  I  greatly  object  to  any- 
thing like  delay,  and  I  do  not  think  I  ought  to 
five  any  opportunity  for  further  expenditure  and 
elay.  I  shall  therefore  assume  that  the  trustees 
were  properly  warned  on  this  point,  and  that  they 
gave  autnority  to,  and  are  liable  to  pav  these^ 
costs  to  their  solicitors.  Then  it  is  said  tnat  the 
question  has  been  decided  against  the  trustees  by 
what  passed  at  the  taxation  of  the  costs  of  the 
hearing  before  Bacon,  Y.  C.  That  is  not  quite 
so.  All  that  was  then  decided  was,  that  tnese- 
costs  were  not  allowable  as  costs  of  the  action  up 
to  that  date,  and  that  decision  stands.  But  the 
question  I  have  to  deal  with  is  the  costs  of  the 
hearing  of  the  appeal.  The  costs  of  the  shorthand- 
writer's  notes  were  not  allowed  in  the  coart 
below,  because  it  may  well  be  that  at  the  original 
trial  the  shorthand  notes  were  unnecessary  because 
the  judge's  own  notes  were  enough.  But  on  th» 
appeal  it  may  have  been  very  necessary,  and  I 
can  find  no  better  test  of  this  than  the  fact  that 
in  the  Court  of  Appeal  the  shorthand  notes  of 
the  evidence  were  actually  used  by  the  appellant; 
this  is  conclusive  that  they  were  necessary  on  the- 
appeal.  The  taxing  master  has  considered  these 
costs  allowable,  and  the  Court  of  Appeal  has. 
directed  the  trustees'  "extra  costs  to  be 
allowed  out  of  the  fund  of  10,0002.  in  which  the 
appellant  is  interested.  The  question  whether 
these  costs  are  "  extra  costs  "  depends  upon  the- 
questiou  whether  the  trustees  are  bound  to  pay 
tnem  to  their  own  solicitors.  On  the  materials, 
before  me  I  think  that  they  are  so  bound,  and  if  I 
did  not  allow  them  these  costs,  it  follows  that  the; 
trustees  might  have  to  pay  them  out  of  their  own- 
pockets.  I  think,  therefore,  that  the  taxing 
master  was  right,  and  I  refuse  the  summons  with, 
costs. 

Solicitors:  Montagu  Scott  and  Baker;  Geare^ 
Son,  and  Pea»e,  for  Tozer,  Oeare,  and  Mathew,. 
Exeter. 
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StUurday  Nov.  26. 1887. 

(Before  Kat,  J.) 

Pitt  v.  White,  (a) 

Praetlee — ParlUion   action — Sale  out  of  court — 

Form  of  order. 
This  was  a  partition  action. 

Caaterley  for  the  plaintiffs. — I  ask  for  a  sale 
«nt  of  ooart. 

Cordery  for  the  defendants. 

Kat,  J. — Whenever  I  make  an  order  for  sale 
'Out  of  conrt,  I  require  three  things — namely,  that 
the  reserved  bid  should  be  fixed  by  the  chief 
Kslerk  ;  that  the  auctioneer's  remuneration  should 
be  similarly  fixed,  and  that  the  purchase  money 
should  be  paid  directly  into  conrt.  The  directions 
;a8  to  the  auctioneer's  remuneration,  as  well 
as  the  reserved  bid,  most  be  mentioned  in  the 
order. 

Solicitors :  F.  Brook*,  for  Coventry,  Upton-on- 
Severn ;  Bowlings,  Foyer,  and  Sordem,  for  FoveU, 
Upton-on-  Severn. 


Thurtday,  Ju^y  21, 1887. 

(Before  Ohittt,  J.) 

Be  Pbatee's  Estate  ;  Besinge  v.  Bxaxz.  (&) 

WiU — "  Property  at  my  hankeri " — Ca*h  balance — 

Seeuritiet  to  bearer — Seeuritie*  traneferable  by 

transfer  and  regittration. 

A  testator,  who  toot  a  domiciled  Englitkman,  ipent 
a  good  deal  of  hit  time  in  Paris,  where  he  kept 
a  banking  account,  at  well  at  a  banking  account 
in  London.  At  the  date  of  hit  death  he  had 
ttanding  to  his  credit  in  the  Paris  bank  about 
4X)0l.,  and  he  had  deposited  at  that  bank  French 
feurities  in  the  shape  of  "actions  au  porteur" 
and  "  actions  nominatives "  in  a  .FVsne/i  rail- 
way company.  The  dividends  of  both  were 
collected  Inj  the  Paris  bankers,  and  credited  to 
the  testator's  account.  By  his  will  the  testator 
bequeathed  to  certain  puilie  institutioni  in 
Paris,  his  "  property  at  K.'s  bank,"  in  Paris. 

Seld,  that,  under  the  bequest,  the  btdanee  at  the 
bank  passed,  but  not  the  deposited  seeuritiet, 
irhieh  were  evidence  of  the  testator's  property  in 
the  railway  company,  but  not  "property  "  at  the 
bankers. 

This  was  a  summons  taken  ont  to  have  it 
declared  that  seven  shares  and  ninety-two  shares 
in  the  Paris,  Lyons,  and  Mediterranean  Bailway 
Company,  in  the  name  of  Horatio  Prater,  de- 
ceased, and  forty-one  shares  payable  to  bearer,  in 
the  same  undertaking,  were  included  in  a  bequest 
by  Horatio  Prater,  of  his  property  at  Rothschild's 
Bank,  Bne  Lafitte,  Paris,  contained  in  his  will  in 
favour  of  the  Socidt^  Protectrice  des  Animaux 
of  Paris,  and  two  public  libraries  in  Paris,  namely, 
the  Mazarin,  and  the  Public  Library  in  the  Sue 
Bichelieu. 

Kr.  Horatio  Prater,  late  of  7,  Edward-square, 
Kensington,  Middlesex,  M.D.,  was  a  domiciled 
Enplishman  at  the  time  of  his  death,  but  he 
resided  a  good  deal  abroad.  He  died  in  June 
1885,  having  made  his  will  dated  in  Oct.  1875, 
in  English,  and  attested  and  executed  in  the 
vsnal  English  form.    The  estate  of  the  testator 

(o)  Beported  bj  FbakciS  E.  Adt,  Eaq.,  Barrlater-aULnw. 
0)  Bqwrted  by  O.  Wslbt  Eina,  Iiq.,  Buiteter-at-Lkw. 


amounted  to  abaat  28,0001.  in  yaloe.  The  wiU, 
after  bequeathing  various  legacies,  gave  to  the 
Soci^td  Protectnce  des  Animaux  of  Paris  the 
sum  of  6001.,  also  half  his  property  at  Botchild's 
(mc)  Bank,  Bne  Lafitte,  Paris,  the  remaining  lidf 
of  his  pronerty  at  BAtchild's  {tie)  Bank  lie  gave' 
to  be  aivioed  equally  betwen  the  following  two 
public  libraries  in  Paris,  namely,  the  Masarin 
«nd  the  Public  Library  in  the  Bne  Bicbeliea, 
Paris. 

The  testator  kept  a  banking  account  in  TiWidnii, 
and  another  in  Paris,  with  Rothschild  Frirev,  of 
16,  Bue  Lafitte,  Paris,  for  the  purpose  of 
supplying  himself  with  money  when  in  Fianoe; 
At  nis  death  there  was  standing  to  the  credit 
of  his  account  with  Messrs.  Bothschild  fr.  7823, 
c.  41,  and  there  were  also  lying  there  certain 
share  certificates  belonging  to  the  testator, 
namely,  certificates  of  forty-one  shares  of  the  Paris, 
Lyons,  and  Mediterranean  Bailwi^  Compaoy, 
payable  to  bearer,  and  certificates  of  ninety-nine 
shares  in  the  same  compuny,  which  however  woe 
not  payable  to  bearer. 

It  appeared  from  the  evidence  that  the  shares 
or  "  actions "  of  the  Paris,  Ac,  company,  ire 
either  to  bearer,  in  which  case  they  are  termed 
actions  an  porteur;  or  nominative,  in  which  cut 
they  are  termed  "actions  nominatives."  Hie 
certificates  or  scrip  of  the  actions  au  porteur  are 
always  for  a  single  share,  and  snch  certificates 
have  attached  to  them  the  coupons  for  the  half- 
yearly  or  other  dividends  thereon.  The  posses- 
sion of  the  certificate  of  a  share  to  bearer  if 
therefore  evidence  to  the  French  law  of  the 
ownership  thereof,  and  the  mere  delivery  of  the 
certificate  of  a  share  to  bearer  is  all  that  is 
required  to  transfer  the  share,  and  to  vest  the 
ownership  of  such  share  in  the  person  to  whom 
such  certificate  is  delivered.  Tne  coupons  are 
payable  to  bearer  on  presentation,  and  are  trans- 
ferable by  delivery  only.  The  certificates  are 
transmissible  in  exactly  the  same  way  as  the 
bonds  payable  to  bearer  of  English  companies. 

The  certificates  or  scrip  given  for  nominative 
share  or  shares  registered  in  the  names  of 
individuals  termed  "actions  nominatives"  may 
include  any  number  of  shares,  and  such  certificates 
have  no  coupons  attached  to  them.  The  oertifi' 
cate  of  a  nominative  share  bears  on  the  face  of 
it  the  name  of  the  owner,  and  a  transfer  of  such 
shares  is  usually  made  upon  an  application  signed 
by  such  owner,  his  proxy  or  representatives,  the 
form  of  which  application  is  indorsed  on  the 
certificates,  snch  sig^nature  being  certified  fay  • 
stockbroker  or  the  maire  of  the  place  of  resi- 
dence of  the  transferor,  and  delivery  up  of  the 
certificate.  No  transfer  of  nominative  shares 
can  be  effected  without  the  production  and 
delivery  up  of  the  certificate  of  the  share  the 
subject  of  snch  transfer.  No  transfer  can  be 
obtained  without  production  of  the  certificate 
itselL 

Sir  Arthur  Watson,  Q.C.  and  B.  F.  Norten  iat 
the  plaintiffs,  who  represented  the  foreign  banks. 
— Gnoses  in  action  have  no  locality.  They  referred 
to  the  following  cases : 

Moore  v.  Moore,  1  Bro.  C.  C.  126 ; 

Fleming  v.  Brooi,  1  Sob.  A  Lef .  318 ; 

Brooke  v.  Tum«r,  7  Sim.  671 ; 

jlrnoM  V.  ^moM,  2  My.  *  K.  965 ; 

Tyrone  v.  Marfnit  of  Waterford,  1  D«  O.  F.  A  '■ 
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Marquia  ofBtrtJori  t.  lord  Lovither,  7  Bear.  107  : 
Outhn*  T.  Walnnd,  «  L.  T.  Bep.  N.  8.  614 ;  22  Ch. 

Div.  578 ; 
Boper  on  lagaoiea,  pp.  16,  252. 

Momer,  Q.C.  and  IrtgU  Joyce  for  the  defendants 
irere  not  called  on. 

.  Chittt,  J. — ^The  testator  was  domiciled  in 
England.  He  passed  from  tl^ree  to  six  months  in 
the  year  at  a  time — not  continnously,  not  every 
year,  Lnt  from  time  to  time — ia  Paris  as  I 
onderstand.  He  had  a  banker  in  London,  and 
he  also  had  an  account  current  with  Rothschild, 
in  Paris.  This  acc^ant  he  kept  at  Bothschild'a 
for  the  purpose  of  supplying  money  for  himself 
for  his  use  when  he  was  in  Paris  or  in  France, 
»nd  in  order  to  provide  mouOT  upon  which  he 
conld  draw  he  deposited  with  lUfessrs.  Bothschild, 
for  safe  custody,  actions  in  the  Paris,  Lyons,  and 
Hediterranean  Railway,  with  power  for  Messrs. 
Bothschild  to  draw  the  dividends,  which  they  did 
from  time  to  time.  At  his  death  he  had  actions, 
to  use  the  French  term,  in  the  hands  of  Soths- 
cihild,  worth  in  round  numbers  70002.  These, 
as  to  some  of  them,  have  been  there  probably  for 
ft  considerable  time.  It  is  not  necessary  to  go 
into  the  details.  With  regard  to  the  deposit  it 
appears  to  have  shifted  from  time  to  time,  there 
beme  a  conversion  made  of  some  of  the  actions 
in  Kov.  1883.  The  actions  were  of  two  kinds: 
one  to  bearer,  and  the  property  in  those  actions 
would  pass  by  mere  delivery  of  instruments  ;  the 
other  are  what  are  called  in  French  twminaiif, 
and  were  as  nearly  as  can  be  equivalent  to 
certificates  issned  by  a  railway  company  in 
England  incorporated  under  the  Companies 
Clauses  Act.  They  were  certificates  which  showed 
the  name  of  the  person  entitled  to  the  share  on 
the  face  of  them,  but  the  shares  themselves 
passed  by  a  course  of  proceeding  which  would  be 
equivalent  in  the  English  language  to  transfer 
and  registration.  But  there  was  this  difference 
between  nominative  shares  and  shares  in  an 
English  railway.  For  convenience,  I  take  it,  of 
the  _  railway  company,  the  forteur  of  the  nomi- 
nati/i  actions  could  obtain  payment  of  the 
dividend  without  being  the  person  named  in  the 
instrument  itself.  Now,  the  testator  made  bis 
will  in  1875,  and  at  that  time  his  nearest  relation 
was  his  sister  Mary ;  he  had  also  a  sister-in-law. 
There  is  no  relation  or  connection  for  whom  he 
has  made  any  provision  on  the  btce  of  the  will 
except  these  two  ladies.  To  his  sister  be  gives 
at  tne  commencement  of  his  will  a  legacy  of 
45002.,  to  his  sister-in-law  he  gives  40002.,  and 
then  he  gives  various  pecuniary  legacies  including 
a  legacy  of  2000Z.  to  his  housekeeper,  and  a 
legacy  of  20002.  to  the  English  society  for  the 
protection  of  animals  from  cruelty.  Then  he 
proceeds  to  make  several  other  smaller  g^fts  in 
the  way  of  pecuniary  legacies,  and  towards  the 
end  he  gives  the  legacy  upon  which  the  question 
arises.  The  total  amount  of  his  pecuniary 
legacies  in  round  numbers  is  18,0002.,  and  that  is 
including  of  course  t£e  interest  that  he  has  in 
the  Paris,  Lyons,  and  Mediterranean  Railway. 
The  sister  be  makes,  I  think,  aR  I  have  said,  his 
residuary  legatee.  Now  be  was  a  doctor,  and 
STidently  took  an  interest  in  societies  for  the 
protection  of  animals  against  cruelty.  I  say 
that,  because  it  appears  on  the  face  of  bis  will. 
The  gift  in  question  runs  thus :  "  I  g^ve  to  the 
Socim^  Protectrice  des  Animanx  of  Paris. the  sum 


of  5001.,  also  half  of  my  property  at  Bothschild'a 
Bank,  Rue  Lafitte,  Pans.    The  remaining  half' 
of  my  property  at   Rothschild's   I  give  to  be 
divided  equally  between  the  following  two  public 
libraries  iu  Paris ; "    and  then  the  libraries  are 
mentioned.    The  question  is,  what  passes  under 
the  words  "  my  pr(n>erty  at  Rothschild's  Bank  P  " 
This,  as  is  evident  from  the  reading  of  the  will, 
is  something  given  in  addition  to  the  5002.,  and  at 
first  sight  it  would  seem  a  little  odd  that  he 
should  annex  to  the  5002.  a  gift  of  one  half  of 
70002.,  which  is  equivalent  to  35002.    That  is  a 
slight  circumstance  in  mj  opinion.    He  had  at 
Rothschild's  at  the  time  of  his  death  a  balance  of 
somewhere  between  3002.  and  4002.,  and  that  was 
about  his  usual  balance.   His  usual  balance  varied, 
I  understand,  so  as  to  be  not  less  than  3002.,  and  not 
to  exceed  6002.    Did  that  pass  P    Counsel  at  the 
bar  have  not  argned  that  it  did  not  in  opposition 
to  the  claim  of  this  French  society,  and  I  think 
rightly.     The   gift  is  property  at   Rothschild's 
bank.      Somettung  must  have  been  intended  to 
pass  under  that.    Now  in  strict  law  this  was  a 
debt  due  from  the  bank ;  but,  to  adopt  part  of  the 
phraseology  of  Sir  Arthur  Watson  in  his  argu- 
ment, that  is  not  the  popular  view,  and  when  I 
say  that  I  am  not  speaking  of  the  popular  view 
in  any  lower  sense,  but  I  am  speaking  of  it  in  the 
ordinary  sense  in  which  the  term  is  used  among 
business  men.    In  will  after  will  that  I  have  seen 
there   has   been  a  g^t  "  of  my  money  at    my 
bankers."    That  is  a  perfectly  intelligible  phrase 
about  which  there  can  be  no  doubt.    It  is  usnal 
among  business  men  to  say,  "I  have  so  much 
money  lying  at  my  bankers,    or  "  I  have  so  much 
cash  at  my  bankers ;"  and  seeing  that  I  most  g^ve 
some  meaning  to  these  words,  it  appean  to  me  to 
be  quite  right  on  the  part  of  the  defendants  to- 
say  that  it  includes  this  balance,  because  that  is 
property,  namely  money ;  though  in  law  a  debt, 
property  of  his  at  his  bankers.    That  being  so,  is 
there  on  the  facts  before  me  anything  else  in- 
cluded P    Sir  Arthur  Watson  rightly  argued  that 
property  is  a  large  terra.    It  is  a  large  term.    I 
am  not  at  liberty  to  cut  it  down,  nor  am  I  disposed 
to  cut  it  down;  but  it  ia  property  described  with 
reference  to  a  bank  at  a  bank.    It  is  not  property 
described  with  reference  to  a  country,  to  a  larg^- 
district,  to  a  country  like  Northumberland,  or  to 
an  island  like   Mauritius;  but    it    is    property 
described  with  reference   to  a  limited  locality, 
namely,  at  a  bank.    I  think  that  the  observation 
of  Lord  Eldon,  when  be  was  commenting  upon 
the  Aylesbury  case  in  SlwaH  r.  The  Marguii  of 
Bute  (11  Yes.  661),  puts  the  matter  in  the  tersest 
way.    He  was  commenting  there  on  Lord  Hard- 
wicke's  decision,  where  Lord  Hardwicke  held  that 
bank-notes  passed  under  words  something  of  the 
same  kind  as  these.     He  said  Lord  Hardwicke 
there,  I  do  not  know  why,  considered  bank-notes 
cash,  but  not    promissory  notes  and  securities. 
This  is  the  passage  which  I  think  expressed  very 
neatly  the  true  principle  on  the  subject,  "  as  they 
were  the  evidence  of  title  to  things  out  of  the 
house,  and  not  things  in  it."    1*^1836  actions  were 
evidence  of  his  title  to  property,  not  at  Roths- 
child's, but  evidence  of  his  title  to  property  in  the- 
Paris,  Lyons,  and    Mediterranean  Railway.     I 
have  read  that  passage  not  for  the  purpose  of 
citing  Lord  Eldon's  observation  with  regard  to- 
bank-notes,  but  I  have  read  it  because  I  think  it 

expressly  in  point.    If  this  case  is  to  be  decided 
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on  authorities,  there  are  two  anthorities  which 
are  authorities  on  general  principles,  and  not 
authorities  on  the  mere  special  language  of  any 
particular  will.  Those  are  the  decision  of  the 
vice-Chancellor  of  England  in  Brook  v.  Turner, 
and  the  well-known  decision  of  the  Master  of  the 
Bolls  in  the  Marquia  of  Hertford  v.  Lord  Lowther 
(7  Bear.  p.  1).  I  think  it  unnecessary  to  go 
through  those  cases,  or  any  other  cases  ;  they  hare 
been  so  ofl«n  reviewed.  In  my  judgment,  giving 
the  fair  meaning  of  the  word  property,  taking 
it  in  connection  with  this  limiting  and  restricting 
context,  I  think  that  none  of  the  actions  ought 
to  pass.  I  think  there  is  no  distinction  which 
ought  to  be  made  between  the  two  classes  of 
-actions,  namely,  those  to  bearer  and  those  which 
are  according  to  the  French  term  nomvnatif.  If 
I  were  allowed  to  conjecture  as  some  judges 
have,  my  conjecture  would  be  that  I  was  fulfilling 
the  intention  of  the  testator  in  not  depriving  his 
-sister  of  so  large  a  sum — that  he  did  not  intend, 
as  against  his  sister,  to  dispose  in  this  -way  of  so 
'large  a  sum  as  70001. 

Solicitors:   T.  Parher  Dixon;    WUkxnton  and 
Howleit. 


Tuetday,  Aug.  2, 1887. 

(Before  Noeth,  J.) 

Re  Bhodes  ;  Bhodes  v.  Bhosbs.  (a) 

JEvidence — Pretumption — Death — Abeeneefor  seven 

year* — Date  of  death. 

A.  R.  went  to  AuetrdUa  in  1850.  He  never  wrote 
to  hie  family,  but  from  time  to  time,  at  irregular 
intervals,  sent  tliem  Australian  newspapers.  The 
last  ofstich  newspapers  was  received  oynia  mother 
in  1873.  A.  R.  was  not  heard  of  afterwards, 
A.  R.  was  at  the  time  of  his  emigration  entitled, 
under  the  wiU  of  his  father,  J.  R,  who  died  in 
1838,  to  a  share  of  J.  R.'s  residuary  estate,  subject 
to  the  interest  of  his  mother  during  her  life.  In 
1867  the  shares  of  the  diildren  under  the  said 
V)iU  toera  ascertained,  and  A.  R.'s  share  was  left 
in  tlie  hands  of  his  mother  till  it  should  be  ascer- 
tained whether  he  was  alive.  The  mother  died 
in  1877.  The  trustees  of  her  wiU  received  the 
funds  she  had  set  apart  for  A.  R.'s  sliare,  and 
finally,  in  tlie  year  1883,  paid  them  into  court, 
under  the  Trustee  Relief  Act.  J.  F.  R.,  the 
nephew  of  A.  R.,  afterwards  took  out  administra- 
tion to  A.  R.'s  estate,  and  the  fund  in  court  was 
paid  out  to  him.  An  order  was  made  on  an 
originating  summons  taken  out  by  J.  F.  R., 
directing  an  inquiry  when  A.  R.  died,  and  who 
were  his  next  of  kin.  The  chief  clerk's  certificate 
found  that  A.  R.  was  last  heard  of  in  1873,  and 
was  dead  in  1880,  but  there  was  no  evidence  when 
he  died ;  tliat  if  he  was  held  to  have  died  in  1873, 
when  last  heard  of,  his  next  of  kin  were  his  mother 
and  three  brothers,  all  since  deceased ;  but  that  if 
he  was  held  to  have  died  at  any  time  during  1880, 
his  next  of  kin  were  the  six  children  of  a  deceased 
brother.  The  property  was  claimed  on  behalf  of 
both  lets  of  a  possible  next  of  kin. 

Held  that,  in  the  absence  of  evidence,  the  court  could 
not  make  any  presumption  whatever  as  to  the  date 
of  A.  R.'s  death,  and  unless  all  the  parties  who 
would  be  entitled  as  next  of  kin  in  the  event  of 
his  death  at  any  time  between  1873  and  1880 

(a)  Beportad  bj  J.  B.  BSOOKE,  Eaq.,  Barri«te>>«t-Law. 


could  come  to  some  arrangement,  the  matlernuut 

be  referred  back  to  the  chief  derk  to  answer  As 

inquiries. 
This  was  the  further  consideration  of  an 
originating  summons  taken  out  by  the  adminis- 
trator of  Alfred  Bhodes,  who  had  emigrated  to 
Australia  and  had  not  been  heard  of  for  seven  yeari, 
for  the  purpose  of  ascertaining  what  was  to  he 
done  with  a  fund  in  his  hands  belonging  to 
Alfred  Bhodes'  estate. 

John  Bhodes,  the  father  of  the  said  Alfred 
Bhodes,  died  in  1838,  having  by  will  bequeathed 
all  his  personal  estate  to  trustees  in  trust,  after 
providing  certain  benefits  and  an  annuity  for  his 
-widow  Ann  Bhodes,  for  his  children  in  equal 
shares.  The  tmstees  of  the  will  having  disclaimed, 
Ann  Bhodes  took  -possession  of  her  husband's 
estate. 

Alfred  Bhodes  emigrated  to  Australia  in  the 
year  1850  without  any  quarrel  with  his  family. 
He  never  -wrote  any  letters  after  his  arrival  m 
Australia,  but  ho,  from  time  to  time,  at  irr^ular 
intervals  of  not  more  than  six  months,  sent  to  his 
mother,  Ann  Bhodes,  Anstralian  newspapers. 
The  last  of  such  newpapers  was  received  in  1873, 
and  Alfred  Bhodes  -was  never  heard  of  again. 

In  1867,  Ly  an  indenture  made  between  Ann 
Bhodes  and  her  survivingchiJdren,  the  shares  of 
the  children  nnder  John  Bhodes'  will  were  ascer- 
tained and  settled,  and  the  share  of  Alfred  Bhodes 
-was  settled  at  847Z.  15«.  Id.,  including  accomn- 
lated  interest.  This  sum  -was  retained  by  Ann 
Bhodes  upon  the  trusts  of  the  will  of  John  Bhodes 
until  proof  of  the  existence  of  the  said  Alfred 
Bhodes  could  be  obtained. 

Ann  Bhodes  died  in  1877,  having  by  her  -vill, 
dated  the  4th  Aug.  1875,  directed  her  tmstees  to 
hold  the  saidsumof  8472. 15e.  Id.  and  accnmnlatkniB 
upon  the  trusts  of  her  husband's  will. 

Alfred  Bhodes  was  entitled  to  a  larger  interest 
nnder  the  will  of  Ann  Bhodes  if  he  shonld 
establish  his  claim  within  five  years.  He  ims 
advertised  for  in  a  great  many  Anstralian 
papers,  but  without  success. 

In  1883  the  trustees  of  Ann  Bhodes'  will  paid 
into  court  under  the  Trustee  Belief  Act  a  sum  of 
1394Z.  8a.  2d.,  representing  the  funds  to  which 
Alfred  Bhodes  was  entitled  under  his  father's 
will. 

Administration  was  afterwards  taken  oat  to 
the  estate  of  Alfred  Rhodes  by  his  nefdiew 
Joseph  Field  Bhodes.  The  administrator  obtained 
payment  out  to  himself  of  the  fund  paid  into 
court,  and  in  April  1886  took  out  this  summons 
asking  for  an  inquiry  when  Alfred  Bhodes  died, 
and  -vrho  were  his  next  of  kin.  These  inquina 
were  directed  by  order  dated  the  13th  May  1886. 

By  his  certificate,  dated  the  15th  Feb.  1887,  the 
chief  clerk  certified  that  "  Alfred  Bhodes  mi 
last  heard  of  in  1873,  and  he  was  dead  in  1880,  hot 
there  was  no  evidence  to  show  that  he  died  at  any 
date  before  that  year.  That  if  Alfred  Rhodes  ins 
held  to  have  died  when  he  was  last  heard  of,vi>-( 
in  the  year  1873,  and  then  to  have  died  a 
bachelor,  his  next  of  kin  were  his  mother,  whs 
died  on  the  1st  Feb.  1877  ;  his  brother  Benjamin, 
who  died  on  the  17th  Sept.  1876,  and  his  brother 
Henry,  who  died  on  the  3rd  Oct.  1875.  But  that 
if  Alfred  Rhodes  were  held  to  have  died  on  any 
day  between  the  1st  Jan.  and  the  31st  Dec  188(^ 
both  days  inclusive,  and  a  bachelor,  his  next  of 
igitized  by  ^ 
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kin  were  the  six  children  of  his  deceased  brother 
Beniamin." 

The  summons  now  came  on  for  farther  con- 
sideration. 

Gozent-Hardy,  Q.C.  and  Bardawell  for  the 
administrator. 

Tanner  for  the  representatives  of  the  mother 
and  brothers. — ^The  jadKment  of  Lord  Denman  in 
Doe  V.  Nepean  (5  B.  &  Ad.  86  2  M.  &  W.  894); 
shows  that  the  presumption  of  law  that  a  man 
who  has  not  been  heard  of  for  seven  years  is  dead, 
rests  upon  grounds  which  make  the  last  day  of 
that  period  the  most  unlikely  of  all  points  of  time 
for  his  death.  Be  Phene't  Tniatt  (22  L.  T.  Rep. 
N.  S.lll ;  L.Rop.  6  Ch.  139)  decided  that  there  was 
no  presumption  of  law  as  to  the  time  of  death,  but 
that  was  a  fact  which  must  be  left  to  the  decision 
of  a  jury.  We  are  now  asking  the  court  to  decide 
the  question  sitting  as  a  jury.  We  are  not  in  the 
position  of  claimants  on  whom  the  burden  of  proof 
lies,  for  the  administrator  is  asking  the  court  to 
decide,  and  the  court  has  itself  directed  an 
inquiiT.  If  the  conrt  is  compelled  to  presume 
anything  it  will  presame  death  at  the  beginning 
of  the  period : 

Be  Ltwet'  Trmtt,  H  L.  T.  Bep.  N.  S.  533 ;  L.  Bep. 
6Ch.  3S6. 
The  commonication  which  had  been  kept  up 
regularly,  thoDgh  at  uncertain  intervals,  till  1873 
then  ceased,  and  that  affords  a  presumption  that 
he  died  in  that  year.  On  the  other  hand,  it  is 
impossible  to  suppose  be  lived  till  1880,  for 
inquiries  were  made  and  advertisements  issued 
in  1877  and  1879. 

Eyre  for  the  children  of  Benjamin  Rhodes, 
deceased. — My  clients  were  the  next  of  kin 
in  1880 ;  the  chief  clerk  has  found  that  Alfred 
Rhodes  was  dead  then,  and  the  burden  of  proof  is 
on  my  friend  to  prove  that  he  died  before. 
Re  Wettbrook  (L.  Rep.  W.  N.  1873,  197) 
is  a  case  in  point.  In  Taylor  on  Evidence,  vol.  1, 
197-199,  the  rule  is  stated  to  be,  that  when  a 
person  has  once  been  shown  to  be  living  the  law 
presnmes  that  he  continues  to  live  except  where 
there  is  proof  of  absence  of  seven  years  without 
being  heard  of.  In  such  cases  the  presumption  of 
life  ceases  at  the  end  of  seven  years,  and  the 
burden  of  proof  is  shifted  to  the  other  side.  The 
presumption  therefore  is  in  my  favour.  The 
court  will  not  allow  the  administrator  to  keep  the 
fund  for  his  own  benefit ;  he  must  give  it  to  some 
one. 

NosTH,  J. — The  chief  clerk  has  not  answered 
the  inquiries.  I  will  look  into  the  evidence 
to  see  whether  there  is  anything  to  show  when 
Alfred  Rhodes  died. 

Aug.  2. — North,  J. — In  this  case  the  applicant 
is  the  personal  representative  of  Alfred  Rhodes, 
and  has  money  in  his  hands  belonging  to  his 
estate.  An  inquiry  has ,  been  directed  on  his 
application  when  Alfred  Rhodes  died  and  who 
were  his  next  of  kin.  In  answer  to  that  inquiry 
the  chief  clerk  has  made  this  certificate :  [His 
Lordship  read  it.]  I  have  looked  into  the 
evidence  and  have  no  doubt  that  Alfred  Rhodes 
must  be  taken  to  have  died  a  bachelor,  but  the 
chief  clerk  has  not  answered,  nor  did  the  evidence 
enable  him  to  answer,  the  inquiry  when  Alfred 
Rhodes  died  or  who  were  his  next  of  kin.  There 
are  two  sets  of  applicants,  the  persons  who  would 


have  been  the  next  of  kin  of  Alfred  Rhodes  if  he 
died  in  1873  and  the  persons  who  would  have 
been  his  next  of  kin  if  he  had  died  at  any  time  in 
the  year  1880.  I  feel  that  there  is  no  case  made 
out  on  which  I  can  decide  that  either  of  these 
classes  of  persons  is  entitled  to  the  fund,  and  the 
case  must  go  back  for  further  inquiry.  The 
difficulty  I  feel  is,  that  the  persons  who  would  be 
entitled  to  take  if  Alfred  Rnodes  died  at  the  be- 
ginning of  the  period  of  seven  years  are  not  the 
same  as  the  persons  who  would  be  entitled  if  he 
died  at  the .  end  of  the  period,  and  there  is  at 
least  one  possible  time  at  which  he  may  hare 
died  during  the  interval,  at  which  the  persons 
entitled  would  have  been  different  from  either 
class,  or  at  least,  if  the  same,  would  have  taken 
in  different  shares.  Of  cqurse  the  persons  really 
entitled  are  the  next  of  kin  of  Alfred  Rhodes  at 
the  time  when  he  actually  died.  I  hare  been  asked 
to  decide  that  the  persons  entitled  to  the  fund 
are  those  who  would  have  been  his  next  of  kin 
in  1880  at  the  end  of  the  period,  and  Be  We$t' 
brook'i  TrutU  (W.  N.  1873,  p.  167)  is  cited 
as  an  authority  for  that  view.  It  has  been  said 
that  Weekly  Notes  should  not  be  cited,  and  a  note 
of  that  kind  cannot  be  relied  on  as  a  sufficiently 
accurate  report  of  the  case ;  but  I  have  often 
found  them  of  g^eat  assistance  in  putting  one  on 
the  track  of  further  inquiiy.  But  in  that  note 
Malins,  Y.C.  is  reported  to  have  said,  "  that  as  it 
was  necessary  to  fix  some  period  of  death,  he 
thought  seven  years  after  the  time  since 
George  Westbrook  was  last  heard  of  would 
be  the  right  period,  and  as  nothing  had  been 
heard  of  the  marriage,  it  must  be  presumed 
after  this  lapse  of  time  that  he  had  left  no  widow, 
and  therefore  he  should  limit  the  inquiry  as  to 
the  persons  entitled  to  the  brothers  and  sisters 
and  their  representatives."  The  Vice-Chancellor 
does  not  say  that  the  end  of  the  seven  years  was 
the  period  at  which  the  rights  of  the  parties 
ought  to  be  ascertained,  nor  does  the  inquiry 
which  he  directed  seem  to  be  based  on  that 
assumption,  for  the  note  expressly  says,  that  some 
of  the  Drothers  and  sisters  died  liefore  the  expira- 
tion of  the  seven  years.  Nor  could  be  have  so 
decided,  beaaoae  it  would  have  been  contrary  to 
decisions  of  the  Court  of-  Appeal  with  which  he 
must  have  been  familiar.  In  one  of  them  (Be 
Phene'i  Trusts,  22  L.  T.  Rep.  N.  S.  Ill ;  L.  Rep.  6 
Ch.  App.  139)j  which  overruled  a  previous 
decision  of  the  Vice-Chancellor's  own,  Gifnrd,  L.  J. 
cites  from  the  judgment  of  the  Exchequer 
Chamber  in  Doe  v.  Nepean  (2  M.  &  W.  894) : 
"Now  when  nothing  is  heard  of  a  person  for 
seven  years  it  is  obviously  a  matter  of  complete 
uncertainty  at  what  point  of  time  in  those  seven 
years  he  died ;  of  all  the  points  of  time  the  last 
day  is  the  most  improbable,  and  the  most  incon- 
sistent with  the  ground  of  presuming  the  fact  of 
death.  The  presumption  arises  from  the  great 
lapse  of  time  since  the  party  has  been  heard  of, 
because  it  is  considered  extraordinary,  if  he  was 
alive,  that  he  should  not  be  heard  of.  In  other 
words,  it  is  presumed  that  his  not  being  heard  of 
has  been  occasioned  by  his  death,  which  presump- 
tion arises  from  the  considerable  time  that  has 
elapsed.  If  you  assume  that  he  was  alive  on  the 
last  day  but  one  of  the  seven  years,  then  there  is 
nothing  extraordinary  in  his  not  having  been 
heard  of  on  the  last  (U.y;  and  the  previous  extra- 
ordinary lapse  of  time,  during  which  he  was  not 
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lieard  of,  b«comeB  immaterial  by  reason  of  the 
assamption  that  he  was  living  so  lately.      The 
presnmption  of  the  fact  of  death  seems  therefore 
to  lead  to  the   conclasion  that  the  death   took 
place  some  considerable  time  before  the  expiration 
-of  the  period  of  seven  years."    That  has  since 
been  steadily  followed,  and  it  is  ntterly  at  variance 
with   what  is  alleged   to  have  been  the  Yice- 
-Ghancellor's  decision  in  Re  Weaihrook.    The  next 
case  was  Be  Lewes'  Trutti  (24  L.  T.  Bep.  N.  S. 
■583 ;   L.  Bep.  6  Ch.  App.  356).    There  a  person 
named  as  legatee  under  a  will  dated  1860  had  left 
England  in  1858  and  had  not  been  heard  of.    The 
legacies  were  paid  into  court,  and  in  1871  the 
residnary  legatee  petitioned  for  payment  ont  to 
him.    It  was  decided  that  he  was  entitled  to  have 
it  paid  ont  on  the  ground  that  the  burden  of 
■jprooi  that  the  legatee  survived  the  testator  waa 
on  the  persons  claiming  under  him.    James,  L.J. 
Bays  (L.  Rep.  6  Ch.  App.  367) :  "  The  rule  of  law  laid 
down  in  Doe  v.  Nepean  is,  that  where  any  person 
has  to  prove  the  met  of  death  he  proves  it  by  pre- 
sumption, but  when  he  has  to  prove  the  time  of 
death  he  must  prove  it  affirmatively,  for  there  is 
no  presumption  that  the  death  took  place  at  any 
time  in  that  seven  years.      If  anything  is  to  be 
presumed  at  all  it  would  be,  according  to  Doe  v. 
Ifepean,  that  the  death  took  place  on  toe  first  day 
of  the  seven  years."     I  do  not  think  that  the 
opinion  of  James,  L.J.  was,  or  that  he  tboaght 
Doe  V.  Nepean  decided,  that  it  was  to  be  preenmed 
that  the  death  took  place  on  the  first  da;;],  but 
only  that  if  you  had  to  prenume  any  particular 
day  yon  would  take  that  rather  than  any  other. 
James,  L.J.  continues  :  "  Death  is  presumed  from 
the  person  not  being  heard  of  for  seven  years,  and 
whoever  has  to  make  out  the  case  of  death  at  any 
particular  time   must  prove  it   by   afiBrmative 
evidence,  and  those  who  claim  under  a  person 
who  is  said  to  have  survived  a  particnlar  period 
nnst  prove  the  fact."    Then  ^Uish,  L.J.  says, 
p.  358 :   "  If  at  the  end  of  seven  years  a  person 
has  not  been  heard  of,  the  presnmption  is  that 
he  is  dead,  bnt  there  is  no  presumption   as   to 
when,  during  the   seven  years,   hn  died.      The 
person    upon     whom    it    rests    to    prove    the 
affirmative,  either  that  the  legatee  was  alive  or 
that  be  was  dead  at  a  particular  period,  must 
establish  the    proposition    by  distinct  evidence, 
and  not  by  showing  merely  that  he  was  alive  at 
the  beginning  of  the  period."    If  it  had  been 
material  for  the  decision  of  that  case,  Mellish,  L.J. 
would  no  donbt  have  added, "  or  by  showing  merely 
tliAt  he  was  not  alive  at  the  end  of  the  period. 
Ont  of  many  other  cases   on  the  same  subject, 
Imay  refer  also  to  one  before  Hall,  V.C.  (Hickman 
v.   TJ^edl,  L.  Rep.  20  Eq.  136),  in  which,  from 
the  circumstances  under  which  a  woman  who  had 
not  been  heard  of  for  seven  years  left  her  home  and 
never  again  applied  for  a  small   sum  of  mon^ 
which  had  been  paid  to  her  quarterly,  the  Vice- 
Chancellor  came  to  the  conclusion  that  she  died 
soon  after  the  time  when  the  first  quarterly  pay- 
ment after  her   disappearance  became  due.      I 
recollect  another  case  in  which   I   was    myself 
counsel,  where  James,  L.J.  came  to  the  con- 
clusion that  a  young  man  who  left  England  for 
Singapore  a  few  days  before  he  attained  twenty- 
one   died  under   twenty-one  because    the    ship 
in  which  he   sailed  was  never  heard  of  again, 
and  it  was  known  that  she  must  have  met,  the 
day  after  she  left  England,  a  violent  storm,  in 


which  many  other  vewelB  were  wrecked.  Thoart 
cases  are  instances  of  the  sort  of  evidence  oa 
which  the  court  can  come  to  a  conclusion  as  to 
the  time  of  death.  In  this  case  I  have  examined 
the  evidence,  and  I  can  find  nothing  to  lead  me 
to  any  conclusion  as  to  when  Alfred  Rhodes 
died.  I  can  only  say,  therefore,  that  the 
inquiiy  is  not  answered,  and  send  it  back  to  the 
chief  clerk  for  the  parties  to  produce  fnrther 
evidence  if  they  can.  I  have  no  reason  to 
suppose  they  will  be  able  to  do  so,  and  it  may  be 
for  the  interest  of  the  parties  who  would  have 
been  entitled  if  Alfrea  Rhodes  had  died  at 
different  times  to  come  to  some  srrangement. 
If  the^  can  do  so,  I  shall  be  prepared  to  give  the 
administrator  such  directions  as  will  relieve  him 
from  responsibility  in  carrying  such  an  arrange- 
ment out. 

Solicitors  for  all  parties,  Jaqiiet,  Layton,  and 
Co^  agents  for  Laneaster  and  Wright,  Bradford. 


July  26,  27,  Aug.  4,  »,  and  11, 1887. 
(Before  Stirling,  J.) 
Be  Paktisston  ;  Paktikgton  v.  Allen,  (a) 
Trutteea  —  InveitmenU — Negligence — Mortgage  tm 
house  property  and  hotel — Valitalicm — Amount  to 
he  advanced — Liability  of  iruateea  —  Biglit   it 
indemniiy  by  eo-tru§tee. 
Trutteet  advanced  iruet  money  upon  mortgage  t^ 
properties  consisting  of  an  hoiei  and  siailes,  eaii 
cottages  and  houses  vmiek  were  principally  let  at 
toeekly  rents.     Valuers  were  employed,  and  ihs 

fartieulars  of  the  several  properties  as  fumiAed 
y  tite  mortgagors  were  mu>mttted  to  thmn,  hut  fkt 
trustees  did  not  make  inquiries  for  the  purpose  cf 
verifying  the  statements  made  iy  the  m<ntgagon 
as  to  the  vaiue  or  nature  of  ikeproperties,  or  whether 
they  were  aU  let,  or  what  was  the  amount  «f 
the  outgoings  payahle.  In  their  instructions 
to  the  valuers,  ikey  told  them  that  the  morl- 
gagees  were  trustees,  but  they  did  not  teU  thsMt, 
aeeording  to  the  rtUe  laid  doumfor  trustees  i» 
lending  on  the  security  of  house  property,  by  Kom, 
J.,  in  Be  Olive ;  Olive  v.  Westerman  (55  L.  T. 
Bqp.  N.8.8i;3^  Ch.  Die.  70),  Utat  theu  did  mat 
desire  to  lend  more  than  one-half  the  value. 
Neither  did  they  eaU  the  attention  of  the  valuers 
to  eireutnttanees  which  might  affect  the  value. 
They  also  omitted  to  instruct  the  valuers  to  aseer- 
tain  whether  the  particulars  were  correct,  or  what 
were  the  outgoings  or  average  amount  of  repairs. 
In  each  case  the  valuers  gave  it  as  their  opinion 
that  a  sum  more  than  one-half  of  the  value  migU 
he  advanced  on  the  security,  and  such  a  sum  was 
in  each  case  advanced. 

Shortly  afterward*  the  mortgagors  became  uMoIoeiif . 
The  seneral  properties  were  put  up  for  sale,  M 
failed  to  realise  the  amounts  advanced. 

Held,  that  the  investments  were  improper;  thai  the 
trustees  had  been  guiUy  of  negligence  in  n«l 
making  inquiries  as  to  the  partieidars,  and  in  net 
giving  proper  instruction*  to  the  valuer*,  and  «• 
oettM^  upon  valuations  which  under  the  eiroM 
stances  they  ought  not  to  have  ctoted  upon,  and 
they  were  jointly  and  severally  Uahle  for  the 
money  lost. 

One  of  the  trustees.  A.,  was  a  solicitor,  aulhoritsi 
to  make  prafesaioncd  charges  for  ioork  done  for 

(a)  Beported  bj  A.  J.  Hall,  Ehj.,  B»rrl»Mr  t  law. 
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the  inut.  The  other  tea*  the  widow  of  the  tee- 
tator,  and  the  tenant  for  life  under  hie  will  of  the 
iruet  funde.  A.  took  the  more  active  pari  in 
maklnff  the  inveetmente,  and  waa  paid  cotts  jar 
hit  profeeeional  work,  charging  scale  feee  both  for 
negotiaiing  the  loane,  deducing  the  title,  and  pre- 

faring  and  completing  the  mortgagee;  and  he 
id  not,  in  the  opinion  of  the  eotirt,  eommunieaie 
what  he  did  to  hie  co-truetee  in  luch  a  way  cu  to 
enable  her  to  fxerciee  her  judgment  vpon  the  in- 
veetmente,  and  make  them  her  actt  a*  toeJI  ae 
hit. 

Held,  that  A.  had  undertaken  to  find  proper  invett- 
ment*,and  that  the  widow  had  joined  in  advaneinj 
the  fund  on  the  faith  that  the  irtveetmente  were 
proper  one*  whidi  had  been  looked  into  by  A.,  ae 
»ol%eitor ;  that  ehe  had  beet*  miiJed  6y  him,  and 
he  had  been  guilty  of  negligence  in  hie  duty  cu  a 
tciieitor  ;  and  that,  ae  between  A.  and  the  widow, 
A.  wae  primarily  liable  for  the  breadi  of  truet. 
Trtuteee  ought  not  to  introduce  the  valuer,  who  ie 
raiuing  property  with  a  view  to  a  mortgage  by 
the  tnuteee,  to  the  mortgagor,  or  the  mortgagor'* 
agent,  for  the  purpose  </  negotiating  the  amouiU 
of  the  fee  for  the  valuatum. 
In  this  case  an  originating  snmmons  waa  taken 
oat  b^  Mni.  Partington,  one  of  the  trastees  of 
the  will  of  the  testator,  W.  H.  Partington,  asking 
for    a    declaration  that  the  trastees  were    not 
chargeable  with  any  breach  of  trnst  in  respect  of 
their  baring  invested  moneys  subject  to  tfae  tmsts 
of  the  will  apon  certain  secarities  therein  men- 
tioned ;  or  that  if  any  such  breach  of  trn$t  was 
chargeable  it  might  be  declared  that  the  defendant 
Allen  was  primarily  liable  in  respect  thereof,  and 
he  might  be  ordered  to  make  gooi  any  loss  occa- 
sioned thereby.     The  defendants  were  Mr.  Allen, 
the  other  tnistee,  and  Mr.  James  Partington,  a 
Hon  of  the  testator,  and  one  of  the  beneficiaries 
under  the  will.    The  testator  died  in  1876,haTing 
hj  his  will,  dated  the  29th  May  1875,  appointed 
his  wife  (the  plaintiff),  J.  Janion  (since  deoMsed), 
and  the  defendant  Allen,  with  whom  he  had  been 
in  partnership   as  a  solicitor,  his   trustees  and 
ezecntors.    After  certain  bequests  and  directions, 
he  directed  that  his  trnstees  should  appropriate 
ont  of  his  personal  estate  and  invest  30,000^,  and 
pay  the  income   to  his  wife  during  widowhood, 
and  after  her  death,  or  second  marriage,  that  sum 
was  to  fall  into  the  residue,  which  he  directed  to 
be  held    upon  certain  trusts  in  favour  of  his 
children  by  a  former  marriage.    The  investments 
antborised  for  the  trnst  fands  were  (inter  alia) 
freehold,   copyhold,   or    leasehold    securities    in 
Enf^land  or  Wales  (snch  leaseholds,  if  for  years, 
having  sixty  years  to  run).    And  the  testator 
directed    that    his    trustees,  J.    Janion,  or  the 
defendant  Allen,  if  he  should  be  employed  as  the 
solicitor  to  his  trastees,  should  be  allowed  all 
professional  charges. 
_  The  trustees  made  varions   investments  from 
time  to  time,  and,  amongst  others,  the  three  mort- 
gages out  of  which  these  proceedings  arose,  viz., 
»  mortgage  for  2500i.  on  a  freehold  property  at 
Stalybridge,  and  two  mortgages  for  24002.  and 
1500J.  respectively  on  land  and  houses  at  Goole. 
All    of  these    mortgages   carried    interest  at  5 
per  cent.    The    Stalybridge    property   consisted 
(according  to  the  particulars  given  by  the  pro- 
posed mortgagor)  of  a  public-house,  rent  2001. ; 
three  cottages,  rent  3*.  each,  23{.  8«. ;  and  sis-stall  ' 


stable  and  coach-house,  at  rent  of  about  301.,  and 
some  land,  the  whole  subject  to  a  chief  rent  of 
62.  18*.,  and  produ  cing  altogether  a  rent  of 
2462. 10«.  With  refe  rence  to  this  security,  Allen,, 
on  the  8th  Jan.  1878,  wrote  to  a  firm  of  surveyors,, 
at  Manchester,  as  follows : 

We  sliaU  f6el  obliged  if  yoo  will  yalns  the  freehold 
pzop«ri^  at  Stunford-street,  Stalybridge,  whereof  the- 
partionlari  are  oontained  in  the  plan  sent  nerewith,  and 
are  also  described  on  the  other  side.  The  ralnation  la 
required  for  mortgage  pnrpoeeg,  and  yonr  valnation 
should  state  not  only  the  valne  of  the  pToperty,  but  also 
the  maximnm  amoDst  which  might  in  your  opinion  be 
safely  lent  by  way  of  first  mortgage  thereon  by  tnuteea. 
We  naderataod  that  the  Goorge  Hotel  was  opened  only 
on  the  ISth  Oot.  last  as  a  fnlly  licensed  honse,  and  that 
the  present  tenant  thereof  is  the  son-in-law  of  Mr.  John 
Manland,  the  owner  of  the  property,  who  has  informed 
na  that  he  resides  also  in  toe  hotHl.  .  .  .  Ton  will 
be  good  enongh  also  to  check  the  correctness  of  th» 
rentals,  and  insert  the  partionlari  of  the  tenancies  in 
yonr  valuation. 

The  surveyors  wrote  in  repl^,  saving  that  thev 
had  surveyed  the  property,  which  they  described, 
stating  it  to  be  snoject  to  an  annual  chief  rent  of 
61. 10*.,  and  that  in  their  opinion  the  value  of  the 
whole  was  41741.,  and  it  was  a  good  and  anfficient 
secnrity  for  an  advance  on  mortgage  of  31301. 
Mr.  Allen  snbeeqnently  saw  the  surveyors  and 
pointed  ont  that  uiey  bad  not  stated  whether  they 
qad  checked  the  rentals,  when  they  replied  tlu^ 
they  had  done  so,  and  that  the  rents  then  payab'e 
were  correctly  stated  in  the  particulars  set-ont  in 
his  letter.  Upon  this  25001.  was  advanced  npon 
this  secnrity. 

As  regards  the  mortgage  for2400I.  on  property 
at  (xoole,  Allen,  in  the  name  of  his  firm,  on  the 
30th  March  1878  wrote  to  Fox  and  Sons,  sur- 
veyors of  Leeds,  the  following  instructions  : 

On  the  other  aide  we  send  you  short  partionlars  of  a 
property  at  Goole,  upon  which  we  have  been  requested 
to  lend  some  money  on  mortgage,  and  which  our  clients 


will  be  prepared  to  do  snbjeot  to  your  fomishingns  with 
a  ■atiafactoTy  valuation  of  the  property.  We  do  not 
know  who  are  the  owners  of  the  property,  but  the  busi- 
neaa  has  been  introduced  to  na  by  Ur.  uardiner,  of  the 

office,  Ijeeda,   and   to    whom  we   have  sent  this 

letter  ior  delivery  to  yon  in  order  that  he  may  negotiate 
with  yon  resperting  the  amount  ot  yonr  fee  for  "■«^V'>g 
the  required  valualaon,  but  for  payment  of  which  we,  as 
between  yon  and  ourselves,  are  of  oouree  responsible. 
Please  take  care  to  state  in  your  valnatioa,  not  only 
what  yon  consider  to  be  tfae  value  of  the  property,  bnt 
also  the  amount  which  may  safely  be  advanced  on  mort- 
gage thereon,  and  of  course  a  better  identification 
should  be  inserted  in  the  valuation  than  appears  in  the 
particulars. 

The  letter  then  went  on  to  say  that  Messrs. 
Fox  would  of  course  exercise  their  independent 
judgment  as  to  the  value  of  the  property,  bnt 
giving  them  a  reference  to  a  person  at  Goole  if 
they  wanted  information  as  to  it,  or  the  tenants, 
or  the  possibility  of  its:  always  being  well 
tenanted,  whatever  might  be  the  state  of  trade 
or  otherwise  in  Goole  for  the  time  being. 

The  particulars  (ais  furnished  by  the  proposed 
mortgagor)  were : 

Freehold  proper^  situate  in  Goole,  and  oomprising 
twenty-one  nonses,  let  at  i*.  per  week  each— 218{.  8*. 
One  house  and  shop  let  at  an  annual  rent  of  aU. — 
238t.  8*. ;  less  rates,  Ae.,  211. ;  total  value,  817i.  St.  . 

Messrs.  Fox,  on  the  10th  April  1878,  made  a 
report  that  the  pro7>erty'  consisted  of  modem 
and  substantial  dwellings,  occupying  an  acre  of 
1770  square  yards,  and  produced,  a  net  rental  of 
217{.,  and  that  they  were  of  opinion  that  the 
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projwrty  was  worth  3884Z.,  and  wan  a  very  ample 
security  for  a  loan  on  icortgageof  2000Z.;  that  the 
jroperty  was  generally  fully  occapied,  and  the 
leakages  trifling. 

On  the  11th  April  1878  Alien  wrote  to  Mrs. 
Partington,  inclosing  particulars  of  this  security, 
which,  ne  said,  had  been  recently  submitted  to 
him.  "  and  so  necessary  was  it  in  order  to  retain 
the  firs^  option  of  accepting  or  decUning  the 
same,  that  I  at  once  instructeid  Messrs.  Fox  and 
Sons  ...  to  inspect  and  value  the  property 
without  delay,  and  I  inclose  also  a  copy  of  their 
Taluation."  He  also  said  that  they  were  at 
liberty  to  decline  the  security  if  either  of  them 
thought  fit,  but  he  should  regret  the  loss  of 
the  same,  having  regard  to  the  great  difficulty 
of  now  obtaining  goiod  mortgage  securities  at 
5  per  cent. 

On  the  16th  May  Allen  again  wrote  to  Mrs. 
Partington,  saying  that  Mr.  Middlewood,  the 
owner  of  the  property,  had  informed  him  that  he 
could  dispense  with  obtaining  a  further  loan  for 
8001.,  if  tne  trustees  would  lend  24001.,  instead  of 
20001.  only,  on  the  property  referred  to  in  the 
Taluation  of  the  10th  April ;  that  he  had  at  once 
written  to  Messrs.  Fox,  asking  whether  they 
could  advise  the  loan  being  increased,  and  had 
heard  from  thera  that  the  property  was  a  very 
ample  security  for  such  increased  sum,  and  said, 
"  I  presume  you  will  agree  with  me  in  deciding 
to  let  the  same  be  advanced."  Messrs.  Fox  baa 
on  the  15th  May  1878  altered  their  valaation  of 
the  10th  April  by  adding  in  red  ink  after  2000Z. 
the  words,  "or  2400r  if  required."  Mrs. 
Partington  c^!r''eed  to  the  proposal,  and  the  24002. 
was  advanced. 

In  the  case  of  the  15002.  mortgage,  the  facts 
were  not  materially  different  from  those  in  the 
case  of  the  other  two,  and  need  not  be  stated  in 
the  report. 

On  the  24th  Jan.  1879  Mr.  Marsland  was  ad- 
judicated bankrupt,  and  in.  March  1879  Mr. 
Middlewood  liquidated  his  affairs  by  arrange- 
ment. Default  having  been  made  in  payment  of 
the  iiiterest  under  the  mortgages,  tne  trustees 
entered  into  possession  of  the  several  properties, 
and  shortly  afterwards  put  them  up  for  sale,  but 
no  sale  was  effected,  the  highest  bids  being  less 
than  the  amounts  aldvancea.  In  Aug.  1885  the 
Stalybridge  property  was  sold  for  10002.,  and  the 
two  properties  at  Goole  were  subsequently  sold 
together,  under  an  order  of  the  court,  for  16002. 

Under  these  circumstances  the  plaintiff  took 
out  her  summons.  On  the  13th  May  1886  an 
order  was  made  directing  inquiries,  and  on  the 
30th  April  1887  the  chief  clerk  made  his  certifi- 
cate. He  found  that  the  mortgage  on  the  Staly- 
bridge property  was  a  proper  investment,^  but 
that  the  other  two  mortgages  on  the  properties  at 
€roole  were  improper  investments,  and  the  trustees 
were  responsible  for  the  same. 

Summonses  were  taken  out  by  the  different 
parties  to  vary  this  certificate.  The  plaintiff  and 
the  defendant  Allen  asked  that  the  second  and 
third  mortgages  might  be  stated  to  be  proper 
investments,  and  the  defendant  Partington  tnat 
the  first  mortgage  might  be  declared  to  be  an 
improper  investment.  They  were  adjourned  into 
court,  and  now  came  on  for  hearing.  This  was 
also  the  further  consideration  of  the  action.  It 
was  arranged  that  the  question  of  the  liability  of 
the  trustees  to  the  eettuA  jus  trutt  shonld  be 


dealt  with  first,  and  the  question  between  the  two 
trustees  afterwards. 

Robinton,  Q.C.  and  Latham,  Q.C.  for  the  plain- 
tiff.— The  rule  as  to  lending  two-thirds  of  the 
value  of  property  is  not  a  strict  one,  and  if 
trustees  act  oonafide,  and  as  prudent  persons 
would  do  in  the  conduct  of  their  own  afEairs,  they 
will  not  be  held  liable : 

Be  Oodfrty;   Ood/rm/  v.  FavXkntr,  48  L.  T.  Bap. 

N.S.8^;  23Cb.DiT.48S; 
Re  WhiteUy;  Whiteley  v.  Learoyd,  55  L.  T.  Bap. 
N.  8.  564;  33  Ch.  Dir.  347. 

GraJuim  Hastings,  Q.C.  and  Levett  for  the 
defendant  Mr.  Partington. — We  submit  that  the 
trustees  advanced  more  than  they  ought  to  have 
done  according  to  valuations  of  their  own  valuers. 
These  properties  were  house  properties  in  small 
holdings,  and  in  the  case  of  the  Stalybridge  pro- 
perty, part  of  it  derived  its  value  from  its  being 
used  for  business  purposes.  Under  these  circoin- 
stances  one-half  of  the  value  of  the  property 
was  the  outside  that  should  have  been  advanced : 
Budger.  Ghunmow,  27 L.  T.  Bep.  If .  S.  666 ;  L.  Bap. 

7  Ch.  App.  719 ; 
Be  (Hive;  OUve  v.  TTeMterman,  55  L.  T.  Bep.  X.  S. 
83;  84Ch.I>iv.  70. 

W.  Pearson,  Q.C.  and  IT.  B.  Rawlins,  and 
BiuMey,  Q.C.  and  Vere  Slarkey,  for  infants  in- 
terested in  the  corpus,  who  had  liberty  to  attend 
the  proceedings. 

EverUl,  Q.C.  and  HomeU  for  the  defendant 
Allen. — Mr.  Allen  only  acted  in  the  usual  w<^  ia 
these  matters,  and  as  a  prudent  man  would  do 
in  the  conduct  of  his  own  business.  He  was 
entitled  to  employ  valuers  and  to  act  upon  their 
valuations : 

Stiekney  r.  Sswelt,  1  H7.  A  Cr.  8 ; 
Be  Spetghf;  Speight  t.  Gaunt,  48  L.  T.  Bep.  X.  3. 
279;  50  lb.  330;  22  Ch.  Div.  727 ;  9  App.  Cu.  1. 

Budge  v.  Outnmow  (u&t  run.)  was  different, 
because  there  there  was  an  objection  to  the  rar- 
veyor  employed,  who  was  a  London  man  without 
any  knowledge  of  the  property,  which  was  in  the 
country.  The  same  observation  applies  to  Frfl  v. 
Tapson  (51  L.  T.  Eep.  N.  S.  326;  23  Ch.  Div.  268), 
but  there  is  nothing  to  show  that  the  valuers 
employed  in  the  present  case  wera  otherwise  than 
proper  valuers,  whose  reports  might  be  safely 
relied  upon. 

Graham  Saltings,  Q.C.  in  reply. — Allen  did 
not  give  proper  instructions  to  the  valuers,  and 
their  valuations  were  not  such  as  he  ought  to 
have  acted  upon ;  so  that  he  cannot  escape 
liability  on  that  ground : 

Bmitk  V.  BlonAoM,  3  Times  L.  Bep.  77. 

Cur.  adv.  vott. 

Aug.  4. — SiiRLiHO,  J. — These  summonses  raise 
the  question,  which  is  always  an  unpleasant  one, 
whether  certain  investments  on  mortgage  which 
have  been  made  by  the  trustees  of  the  will  of  the 
testator  in  the  action  are  improper  investments, 
and,  if  so,  whether  the  trustees,  or  either  of  them, 
are,  or  is,  responsible  for  the  loss  which  has  been 
occasioned  to  the  trust  estate.  Now,  the  law  on 
the  subject  has  been  recently  considered  to  a  very 
considerable  extent,  both  by  the  courts  of  first 
instance,  and  by  the  Court  of  Appeal,  and  by  the 
House  of  Lords,  particularly  m  two  cases  of 
Bs  fipeight;  Bpetght.  v.  Gaunt  aM  Be  ITJWefcjf; 
Whiteley  v.  Learoyd.  In  the  case  of  SpeigUv. 
Gaunt,  ^Aum  before  the  Court  of  Appeal  (48  L  T. 
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Bep.  N.  S.  279 ;  22  Ch.  Div.  727).  the  Master  of 
the  Bolls  (Sir  Georf^  Jessel),  says  this  :  "  In  the 
first  place,  I  think  we  ou^ht  to  consider  what  is 
the  liability  of  a  trustee  who  undertakes  an  o£5oe 
'which  reqnires  him  to  make  an  investment  on 
behalf  of  nis  eeitui  que  trtut.  It  seems  to  me 
that  on  general  principles  a  trustee  ought  to 
«onduct  the  business  of  the  trnst  in  the  same 
manner  that  an  ordinary  prudent  man  of  business 
would  conduct  his  own,  and  that  beyond  that 
(here  is  no  liability  or  obHmtion  on  the 
trustee."  In  the  case  of  Whitney  t.  Learoyd, 
which  came  before  the  Court  of  Appeal,  that 
was  commented  upon,  and  accepted,  subject  to 
this  qualification,  laid  down  by  all  the  judges, 
I  think,  in  the  Court  of  Appeal,  bat  more  par- 
ticularly by  Lindlejr,  L.J.  He  says :  "  I  accept 
this  principle" — which  is  the  one  I  have  just 
read — "  but,  in  applving  it,  care  must  be  t«^en 
not  to  lose  sight  of  the  mat  that  the  business  of 
the  trustee,  and  the  business  which  the  ordinary 

frudent  man  is  supposed  to  be  conducting  for 
tmself,  is  the  busmess  of  investing  money  for 
the  benefit  of  persons  who  are  to  enjoy  it  at  some 
fature  time,  and  not  for  the  sole  benefit  of  the 
person  entitled  to  the  present  income.  The  duty 
of  a  trustee  is  not  to  take  such  care  only  as  a 
prudent  man  would  take  if  he  had  only  himself 
to  consider ;  the  dnty  rather  is  to  take  such  care 
as  an  ordinary  prudent  man  would  take  if  he 
were  minded  to  make  an  investment  for  the 
benefit  of  other  people  for  whom  he  felt  morallv 
bound  to  provide."  That  is  one  principle  which 
is  always  to  be  had  regard  to  in  considering  the 
{nopriety  of  an  investment.  Another  principle,' 
which  is  also  laid  down  in  both  cases,  is  this : 
that  a  trustee  is  not  bound  to  do  ever|i)hing  in 
executing  the  trust  himself ;  he  may  avail  himself 
of  the  services  of  people  whose  assistance  or 
advice  he  reqnires.  For  example,  he  may  avail 
himself  of  the  assistance  of  a  broker,  if  the 
investment  is  one  which  reqnires  the  services  of 
a  broker;  of  a  valuer,  if  the  investment  be  one, 
such  as  the  purchase  or  mortgage  of  land,  which 
requires  the  services  of  a  '^uer;  and  he  can 
avail  himself  of  the  services  of  a  solicitor  as 
regards  matters  as  to  which  he  requires  Ipgal 
advice  and  assistance.  But  that,  again,  is  subject 
to  this  qualification :  that  he  must  not,  in  availing 
himself  of  the  services  of  such  persons,  delegate 
to  them  the  duties  which,  by  accepting  the  trust, 
he  has  agreed  himself  to  perform.  In  Speight 
▼.  (?a«n^  Lindley,  L.J.  says:  "A  trustee  luks  no 
business  to  cast  upon  brokers,  or  solicitors,  or 
anybody  else,  the  dnty  of  performing  those  trusts, 
and  exercising  that  judgment  and  discretion, 
which  he  is  bound  to  perform  and  exercise 
himself.  On  the  other  hand,  a  trustee  is  not 
bound  to  do  everything  himself.  A  trustee 
is  entitled  to  employ  orokers  and  solicitors 
to  do  that  which,  in  the  ordinary  course  of 
business,  other  people  would  employ  brokers 
and  solicitors  to  do.  The  real  importance  of 
this  case  is,  that  it  lies  between  these  two 
propositions— that  a  trustee  cannot  delegate 
bis  trust,  and  that,  on  the  other  hand,  he  is 
entitled  to  employ  persons  to  do  that  which  an 
ordinary  man  of  business  would  employ  an  agent 
to  do.  Now,  looking  at  the  matter  fairly,  and 
properly,  as  a  business  man  would  look  at  it,  can 
it  be  said  to  be  an  improper  thing  on  the  part  of 
a  trostee  who  is  desirons  of  investing  15,0001.  in 


this  class  of  securities  to  go  to  a  broker?  That  he 
might  have  acted  otherwise  is  plain  enough,  but 
waH  it  a  reasonable  and  proper  thing  not  to  apply 
to  the  secretaries  or  treasurers  of  these  corpora- 
tions, but  to  employ  a  broker  for  that  purpose  ? 
So  far  as  the  eviaence  goes,  it  appears  to  me  that 
on  the  balance  of  the  evidence  it  is  impossible  to 
say  that  this  was  an  improper  step  for  a  trustee 
to  take.  Although  business  men  can  do  these 
things  for  themselves,  unless  we  can  go  the  length 
of  saying  that  the  employment  of  Mr.  Cooke  was 
an  improper  delegation  of  the  trust,  or  an  im- 
proper employment,  it  will  follow  that  it  was 
not  an  unreasonable  thing  or  a  breach  of  trnst  to 
employ  a  broker  to  do  this  kind  of  work ;  and  the 
conclusion  that  I  have  arrived  at  on  that  point  is 
that  we  cannot  say  the  trustee,  acting  honestly, 
was  not  entitled  to  employ  a  broker  to  do  this 
kind  of  business.  Then  the  next  thing  is.  What 
did  Mr.  Qaunt  employ  Mr.  Cooke  to  doP  He 
employed  him  to  invest  this  money  in  these 
securities.  He  did  not  tell  him  or  suggest  to 
him  how  it  had  better  be  done :  he  did  not  know, 
and  I  do  not  think  he  was  bound  to  ascertain, 
whether  these  securities  were  in  the  market  in 
the  ordinary  commercial  sense,  or  where  Mr. 
Cooke  was  to  get  them  from.  He  left  that  to 
Mr.  Cooke's  discretion,  and  I  think  he  was  not 
guilty  of  negligence  in  so  doing."  Those  quali- 
fications are  again  observed  upon  and  enforced 
by  all  the  judges  of  the  Court  of  Appeal  in 
Wliiteley  t.  Learoyd,  and  TJindley,  L.J.,  whose 
judgment  I  will  read,  because  he  puts  it  shortly 
and  clearly,  refers  to  that  in  these  terms.  In 
dealing  with  the  investment  which  had  been  made 
in  that  case,  he  says,  "  One  observation  applies  to 
both  of  them,  vie,  that  the  trustees  acted  bond 
fide,  and  obtained  and  acted  on  the  advice  of  a 
solicitor  and  valuer  who  were  apparently  com- 
petent men  in  their  respective  professions.  It- 
was  contended  on  behalf  of  the  trustees  that  this 
circumstance  alone  was  enough  to  exonerate  th& 
trustees  from  liability.  But  this  contention  goes 
too  far.  If  it  were  to  prevail,  the  court  would,, 
in  effect,  decide  that  trustees  could  delegate  their 
trusts  to  any  competent  p^ons,  and  so  termi- 
nate their  own  responsibility.  This,  however, 
trustees  cannot  do.  They  may  and  must  seek 
advice  on  matters  they  do  not  themselves  under- 
stand; but,  in  acting  on  advice  given  to  them, 
they  mnst  act  with  that  prudence  which  I  have 
already  endeavoured  to  describe."  So  that  there- 
fore the  result  of  these  two  cases  is  this :  that 
trustees  may  avail  themselves  of  the  assistance 
and  advice  of  other  persons  in  the  ordinary 
course  of  business;  but  that,  having  obtained 
that  advice  and  assistance,  they  are  not  to  adopt 
it  blindly,  but  exercise  on  it  the  judgment  which 
an  ordinary  prudent  person,  acting  in  the  way 
described  by  Lindley,  Li.J.,  would  act  Ip  reference 
to  his  own  matters.  So  much  for  the  general 
principle  by  which  trustees  are  to  be  guided. 
But,  with  reference  to  investments  on  mortgage, 
there  is  something  still  further  to  be  considered. 
This  court  and  its  officers  from  long  ex- 
perience have  arrived  at  what  I  cannot  call 
a  rule  of  law,  but  a  general  result  of  experience, 
as  to  the  extent  to  which  trustees  may  safely 
go  in  making  advances  upon  real  security. 
The  rule  has  again  been  considered  in  recent 
cases,  and  particularly  by  Kay,  J.  in  the  case  of 
Fry  V.  Tapton,  and  in  the  case  of  Be  Olive;  Olive 


658— Vol.  LVU.,  N.  SJ 


THE  LAW  TIMES. 


[Jan.  7,  UESL 


Chan.  Dit.] 


B»  PAKTUieioit ;  Paktikgtom  «.  Aluiv. 


[Chax.  Dit. 


T.  Wnterman.  He  states  the  mle  in  the  last  case 
from  Mr.  Levin's  book  on  Trusts,  in  these  terms : 
"Tmstees  cannot  be  advised  to  advance  more 
tkan  t'wo-thirds  o{  the  actaal  value  of  the  estate, 
if  it  be  freehold  land;  and  if  the  property 
consists  of  freehold  houses,  they  should  not  lend 
80  much  as  two-thirds,  but,  say,  one-half  of  the 
ftctnal  value.  The  rale,  however,  of  two-thirds, 
or  one-half,  is  only  a  general  one;  and  wherf> 
tmstees  have  lent  on  the  security  of  property  of 
less  value,  but  have  acted  honestly,  they  have 
been  protected  by  the  court,  and  have  been 
allowea  their  costs.  As  to  buildings  used  in 
trade,  and  the  value  of  which  must  depend  on 
external  and  uncertain  circumstances,  tmstees 
would  not  in  general  be  justified  in  lending  so 
much  as  one-half."  Then  the  learned  jndg^  con- 
tinues :  "  No  one  ever  said  that  the  rule  as  to 
lending  not  more  than  dTie-half  the  value  of  house 
property  was  a  hard-and-fast  mle.  Of  course, 
when  applying  that  rule,  all  the  circumstances 
must  be  looked  at.  But  surely  trustees  when 
they  are  lending  trust  moneys  upon  house  pro- 
perty, knowing,  as  I  must  take  them  to  know,  the 
rule  which  has  been  certainly  followed  since 
1836,  should  tell  their  valuers  that  they  are 
lending  trust  moneys,  and  that  they  do  not  desire 
to  lend  more  than  one-half  the  actual  value  of 
the  property.  They  should  ask  for  a  valuation 
which  would  enable  them  to  judge  whether  they 
are  justified  in  lending  the  amount  they  propose 
to  lend."  Now  that  rule  is  certainly  one  wnich 
in  the  chambers  attached  to  this  court  is  con- 
BtJtntly  acted  on.  If,  for  example,  an  application 
is  made  in  an  administration  action  by  trustees 
for  the  sanction  of  the  court  to  lend  money  on 
mortgage,  and  the  valuation  was  produced,  the 
first  thmg  the  chief  clerk  would  consider  would 
be  whether  the  amount  pro^xMed  to  be  advanced 
was  within  the  limit  stated  in  that  mle,  and,  if  it 
exceeded  that  limit,  the  person  proposing  to  make 
the  advance  would  immediately  be  required  to 

five  an  explanation,  and  to  justify  his  proposal. 
t  appears  irom  the  judgment  which  I  have  just 
read:  of  Kay,  J.,  that  tmstees  may  now  be  sup- 
posed to  know  this  rale,  and  to  have  regard  to  it; 
and  certainly  if,  in  point  of  fact,  a  trustee  is  found 
to  know  it,  and  he  is  found  to  deviate  from  it,  I 
apprehend  there  is  no  question  but  that  he  is 
caued  on  to  jnstifv  what  he  does,  and  to  explain 
how  he  came  to  deviate  from  the  rule  thus  laid 
down.  Now,  in  the  present  case,  the  tmstees  who 
have  made  these  investments  are  tmstees  both  of 
whom  arc  named  in  the  will.  They  are  the  tenant 
for  life,  the  widow  of  the  testator,  who  was 
himself  a  solicitor,  and  his  partner  in  the  business 
of  a  solicitor,  Mr.  Allen.  [His  Lordship  referred 
to  the  terms  of  the  will,  and  continued:]  The 
trust  estate  has  been,  to  a  very  large  extent, 
invested  on  mortgage.  .  It  appears  that  not  fewer 
than  twenty  mortgages  for  various  sums  have 
been  taken'  by  the  trustees  as  investments,  all  of 
of  them,  I  think,  with  the  exception  of  one, 
carrying  interest  at  5  per  cent.-;  and  it  appears 
from  the  admissions  which  have  be«m  put 
in  evidence  with  reference  to  the  bills  of 
costs,  that  bills  of  costs  to  a  considerable 
amount  have  been  paid  in  respect  of  the  work 
done  by  Mr.  Allen's  firm  for  the  estate,  and  in 
connection,  as  I  understand,  with  these  mort- 
gages and  otherwise.  Mr.  AUen  took  the  more 
active  part,  to  say  the  least,  in  making  these 


investments  which  are  now  called  in  question,  and 
I  propose  first  to  deal  with  the  case  as  between 
the  eetiaU  qiu  tnttt  and  him,  and  then  afterwards 
to  consider  the  liabUity  of  Mrs.  Fttrtington,  his 
co-trustee.  Now  a  trustee,  when  his  coodnet 
with  reference  to  an  investment  on  mortgage  i* 
challenged,  has  two  courses  open  to  him.  H» 
may,  in  the  first  place,  say  that  ne,  in  making  the 
ihvestments,  acted  as  an  ordinary  man  of  pru- 
dence would  do ;  that  he  employed  a  proper  soli- 
citor and  a  proper  valuer ;  that  he  gave  them  all 
proper  and  necessary  instructions  ;  that  he  i^ 
ceived  from  the  solicitor  ard  from  the  valuer 
opinions  and  valuations  which,  on  the  face  at 
them,  justified  him  in  acting  as  he  did ;  and  he 
may  say  that  that  being  so,  if  it  turns  ont  there  is 
a  mistake  in  the  opinion  or  the  valuation,  on  the 
faith  of  which  he  acted,  that  is  the  saisfortnne  of 
the  eesUti  que  tnut,  but  is  not  to  be  attributed  to 
him  as  a  &alt.  In  the  cases  which  I  have  to  con- 
sider that  defence  is  relied  on.  Then  the  trustee 
has  <ilso  got  what  one  may  rail  a  second  line  of 
defence.  Supposing  it  turns  out  that  the  valua- 
tions or  opinion  cannot  be  relied  on,  it  is  still  open 
to  him  to  show  that,  notwithstanding  that,  the 
investment  is  such  as  an  ordinary  man  of  pru- 
dence would  have  made  at  the  time,  and  that  it  i» 
a  proper  security.  In  that  case  the  burden  of 
showing  it,  I  apprehend,  clearly  lies  on  the 
trustee  who  asserts  this  to  be  the  case.  [His 
Lordship  then  stated  the  facts  as  to  the  advance 
upon  the  Stalybridge  property,  and  continued :] 
Now,  upon  these  instructions,  some  observatioiis 
octfar.  In  the  first  place,  Mr.  Alien  so  far  com- 
plies with  the  mle  laid  down  by  Kay,  J.  that  he 
informs  the  valuer  that  the  proposed  lenden  are 
trustees.  But  he  does  not  follow  the  rule  oan- 
I^etely,  because  that  is  only  half  of  what  Kay.  J. 
said.  Kay,  J.  said  tmstees  "should  tell  thdr 
valuers  that  they  are  lending  trust  moneys,  and 
that  they  do  not  desire  to  lend  more  than  one- 
half  the  actual  value  of  the  property."  Theref»«, 
he  did  not  completely  comply  with  the  require- 
ments as  laid  down  b^  Kay,  J.,  and  it  was  the 
more  imperative  on  him  to  do  that  in  this  ease^ 
because  the  property  is  not  mere  house  proper^, 
as  was  the  case  in  Olive  v.  Weiterman.  It  partly 
consisted  of  an  hotel,  and  the  rent  might  depend 
to  a  considerable  extent  on  the  licence,  and  on  the 
speculative  nature  of  the  bnsiness  that  wu 
carried  on  there,  llieref ore  I  think  he  ought  to 
have  directed  the  attention  of  the  surveyors  to 
that  subject,  and  have  ascertained  accnrately  what 
value  could  be  attributed  to  the  property  indepeii' 
dently  of  its  occupation  as  an  hotel.  But  I  uink 
there  is  more  than  that.  The  property  is  stated  in 
the  letter,  and  was  known  to  Mr.  Allen  to  be  in  the 
occupation  of  the  son-in-law  of  Mr.  Marsland,  and 
be  also  knew  that  Mr.  Marsland,  the  owner,  him- 
self resided  in  the  hotel,  and  that  it  was  only 
opened  as  an  hotel  on  the  13th  Oct.  preceding. 
He  also  either  knew,  or  ought  to  have  Icnown,  as 
the  tact  was,  that  there  was  no  written  agreement 
whatever  for  the  tenancy.  Now,  when  it  is  nMed 
the  property  is  let  at  so  much,  and  the  relation  of 
landlord  and  tenant  really  subsists,  the  rent 
reserved  is  some  evidence,  at  least  &ir  evidence, 
of  what  the  annual  value  of  the  property  is,  hot 
where  it  has  only  been  occupied  for  a  short  time 
by  a  son-in-law  of  the  owner,  and  the  owner  him- 
self is  living  in  the  house,  the  nature  of  the 
relationship  is  such  that  no  guide  as  to  ''^ 
gitized  by ' 
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wmnal  letting  Talne  can  be  derived  from  the  rent 
irhich  ia  stated  to  be  reserved.  I  think, 
therefore,  that  it  was  the  daty  of  Mr.  Allen 
pointedly  to  call  the  attention  of  the  valaers,  if 
he  meant  to  rely  on  this  valnation,  to  this  circnm- 
etonce,  and  to  ascertain  -what  the  real  annual 
value  of  the  property  was,  and  that  it  is  not 
enough  for  him  to  say  that  the  proposed  mort- 
gagees are  trnstees,  and  assume  that  the  valuer 
on  that  will  give  him  a  correct  valnation  which 
will  enable  him  to  act  without  exercising  any 
judgment  in  the  matter.  But  it  does  not  stop 
there,  because,  so  far  from  directing  him  to  in- 
quire into  the  annual  letting  value  of  the  pro- 
perty, he  gave  instructions  simply  to  check  the 
correctness  of  the  rentals,  and  therefore  the 
indication,  so  far  as  it  is  given  by  these  instruc- 
tions to  the  valuers,  is  simply  this:  check  the 
accuracy  of  the  statements  in  the  particulars  ; 
that  is  to  say,  find  out  whether  the  hotel  is  really 
let  for  2001.  a  year.  Under  these  circumstances 
I  do  not  think  that  is  enough.  Then  as  to  the 
valuation.  It  seems  to  me,  on  the  face  of  it, 
that,  having  regard  to  the  fact  that  Mr.  Allen 
was  a  trustee-solicitor,  and  knew,  as  the  evidence 
ahowB,  perfectly  well  the  rule  of  the  court,  it  was 
not  a  valuation  which  ought  to  have  been  acted 
on  by  him  without  further  inquiry.  He  says 
that  the  valuer  whom  he  employs  is  telling  him 
that  a  trustice  may  safely  lend  to  the  extent  of 
three-fourths  of  the  value  which  he  puts  on  the 
property,  the  rule  of  court,  of  which  ne  was  per- 
fectly aware,  being  that  primd  fade  on  the  best 
real  estate  security  you  are  only  to  go  to  the 
extent  of  two-thirds,  this  being  not  property  of 
that  class,  but,  in  the  first  place,  house  property, 
and,  in  the  second  place,  property  deriving  part 
of  its  value  from  the  circumstance  of  its  being 
occupied  for  business.  I  do  not  wish  to  pass 
over  some  minor  matters,  which  are  these,  that 
in  the  valnation  the  chief  rent  was  intwcurately 
stated  to  a  small  extent,  and  that  it  does  not 
contain  the  particulars  of  the  tenancies,  as  it  was 
required  to  do;  but  I  think  on  that  footing 
further  inquiry  ought  to  have  been  made  by  Mr. 
Allen  if  he  was  really  desirous  to  act  as  a  prudent 
man,  and  as  a  trustee  ought  to  have  done.  So 
far  as  appears,  the  only  further  inquiry  which  is 
made  is  the  conversation  with  the  surveyors  as  to 
their  omission  to  state  whether  they  hsid  checked 
the  rentals.  Under  these  circumstances,  I  think 
that  this  valnation  was  one  which  cannot  be 
relied  on  by  him.  Then  the  onus  is  on  him  of 
ehowing  that  he  acted  as  a  prudent  man  in 
lending  this  money,  and  that  the  value  of  the 
property  in  1878  was  such  as  to  justify  an 
advance  of  2500J.  When  one  goes  into  the  evi- 
dence it  does  not  seem  to  me  that  he  in  the  least 
fulfils  the  burden  which  is  thrown  upon  him. 
[His  Lordship  then  referred  to  the  evidence, 
and  continued :]  Therefore,  it  seems  to  me  that, 
on  the  whole,  Mr.  AUen  fails  as  regards  this 
eecurity,  and  I  must  hold  it  was  an  improper 
investment  in  the  first  instance.  [His  Lordsnip 
then  stated  the  facts  as  to  the  mortgage  for  24002. 
<m  the  property  at  Goole,  and  said  as  to  the 
instructions  of  the  30th  March  1878 :]  I  must 
make  this  remark,  not  that  I  intend  to  decide  the 
case  on  it  -,  but  I  repeat  what  I  said  in  the  course 
of  the  argument,  that  to  introduce  the  valuer  to 
the  mortgagor,  or  the  mortgagor's  agent,  as  pre- 
sumably Mr.  Gardiner  was,  for  the  purpose  of 


negotiating  the  amount  of  the  fee,  seems  to  me  to 
be  an  inadvisable  course  on  behalf  of  trustees,  or 
persons  in  the  position  of  Mr.  Allen.  In  the  case 
which  came  before  me  last  year,  and  which  was 
referred  to  in  the  argument  {Smith  v.  Stoneha'mf, 
it  was  discovered  that  advantage  had  been  taken 
of  that  circumstance  to  induce  the  valuer  by  the 
promise  of  a  further  fee  from  the  mortgagor  to 
make  a  favourable  valnation.  I  do  not  say  that 
anything  of  the  kind  occurred  here.  I  have  no 
eronnd  for  saying  so.  I  merely  make  the  remark 
in  passing,  that  the  course  pursued  here  was  an 
uniortunate  one,  and  does  sometimes  g^ve  rise  to 
unfortunate  circumstances.  But,  as  I  said  before, 
I  do  not  decide  the  case  in  any  wajr  on  that 
ground.  Then  as  to  the  particulars,  this  remark 
occurs  :  It  is  clearly  the  duty  of  a  trustee,  or 
anybody  acting  on  bis  behalf,  who  proposes  to 
lend  money  on  a  security,  to  ascertain  that  the 
particulars  which  are  given  to  him  with  reference 
to  that  security  are  correct.  It  cannot  be  right 
for  a  trustee  to  assume  without  investigation  that 
the  statements  made  to  him  by  the  proposed 
borrower  are  correct.  The  representation  which 
is  made  with  reference  to  this  property  is,  that  it 
is  a  freehold  property  let  at  weekly  rents.  From 
that  at  once  it  is  to  be  inferred,  and  without  any 
inquiry,  and,  of  course,  if  it  could  not  be  inferred 
it  IS  the  duty  of  the  trustee  to  ascertain,  that  the 
landlord  pays  all  the  rates  and  taxes.  The  rates 
and  taxes  and  other  outgoings  are  represented  to 
be  of  the  amount  of  211.  a  year.  It  was  the  duty 
of  the  trustee  to  ascertain  first  of  all  that  these 
were  the  weekly  rents,  and  that  all  the  property 
was  let;  and  secondly,  what  the  amount  of  the 
rates  and  other  outgoings  would  be.  There  is  no 
evidence  before  me  that,  except  by  means  of  the 
letter  which  is  addressed  to  Messrs.  Fox,  the 
valuers  chosen  by  Mr.  Allen,  Mr.  Allen  did  in  any 
way  ascertain,  or  endeavour  to  ascertain,  whether 
the  particulars  which  were  thus  given  to  him 
were  correct,  and  there  is  no  direction  in  this 
letter,  as  there  was  in  the  letter  to  Messrs.  Bridgen 
in  the  former  case,  even  to  check  the  correctness 
of  the  rentals,  or  to  insert  the  particulars  of  the 
tenancies.  There  is  still  less  any  direction  to 
ascertain  whether  the  statement  as  to  the  amount 
of  rates  and  outgoings  was  correct.  Now,  in 
point  of  fact,  it  turns  out  that  at  the  time,  out  of 
the  twenty-one  houses  said  to  be  let  at  weekly 
rents,  four  were  unlet.  It  turns  out  that  in  point 
of  fact  the  sum  payable  for  rates  and  outgoings 
was  very  much  larger  than  stated.  It  appears  that 
in  Groole  the  rates  are  very  high,  they  amount  to  6«. 
in  the  pound,  and  the  statement  which  is  made  in 
evidence  with  reference  to  them  is,  that  on  this 
property  alono  the  amount  of  rates  would  come 
to  very  nearly  601.  Then,  of  course,  if  the  secu- 
rity had  to  be  enforced,  the  trustees  could  not 
themselves  collect  weekly  rents,  the  one  residing 
in  London  and  the  other  residing  in  Manchester, 
and  it  would  have  been  necessary  that  a  collector 
should  be  employed.  That  would  be  another 
deduction  from  the  amount.  And  then  there  was 
the  ordinary  average  amount  of  repairs  to  be 
considered.  Now,  there  is  no  evidence  that  in 
this  respect  Mr.  Allen  made  any  inquiry  or  gave 
any  direction  whatever,  except  tne  letter  to 
Messrs.  Fox,  the  valuers.  Mr.  Fox  has  made  an 
aflSdavit,  and  he  states  what  he  did  in  the  matter, 
and  he  says  that  he  found  four  of  the  houses  were 
unlet,  that  is  to  say,  a  fifth  par|;  of  the  property. 
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and  that  be  made  inqniries  of  certain  of  the  tenants 
of  the  honEes  aa  to  the  rents  which  were  then 
paid,  and  that  the  result  of  the  inquiries  was 
his  finding  that,  after  deducting  the  rates  and 
taxes  from  the  gross  rentals,  the  net  annual  value 
of  the  property  was  2172.  That  is  obvionslT  in- 
8u£Bcient.  He  only  inquired  of  some  of  the 
tenants.  He  did  not  report,  ns  he  ought  to  hare 
done,  that  the  property  was  new.  But  that  was 
a  matter  which  a  trustee  ought  to  have  ascer- 
tained, and  there  was  no  inquiry  made  at  all,  so 
far  as  appears,  as  to  the  amount  of  the  rates  and 
taxes,  wnich  turned  out  to  be  very  different 
from  what  they  were  represented  to  be.  [His 
Lordship  then  referred  to  the  alteration  in 
Messrs.  Fox's  report  of  the  10th  April  1878, 
and  continued :]  In  the  first  instance,  the  yalua- 
tion  which  was  given  by  Messrs.  Fox  went  qaite 
up  to  the  limit  to  which,  according  to  the  rule  I 
have  already  referred  to,  and  of  which  Mr.  Allen 
was  perfectly  aware,  a  prudent  trustee  would 
prima  facie  lend.  It  is  now  increased  to  24001., 
soing  considerably  beyond  that  limit ;  and  if  Mr. 
Allen  is  to  rely  upon  that  valuation  so  altered, 
it  is  surely  incumbent  on  him  to  show  that  there 
were  cirumstances  in  the  case  which  justified  his 
lending  that  additional  sum  on  the  property. 
He  has  given  no  evidence  as  to  the  inquiries  he 
made  beyond  this  letter,  which  is  in  evidence, 
which  passed  between  him  and  Mrs.  Partington. 
It  seems  to  me  again  there  that  he  has  fallen  short 
of  the  duty  which  a  trustee  undertakes  when 
he  lends  on  property  of  this  kind,  and  that  again 
the  valuation  he  obtained  is  not  sufficient  under 
the  circumstances  to  justify  what  he  did.  Then, 
again,  we  have  to  consider  whether,  notwith- 
standing that  the  valuation  is  not  satisfactory, 
the  property  is  one  on  which  a  prudent  man 
would  have  lent.  It  seems  to  me  again,  the 
burdeu  being  on  him,  he  falls  far  short  of  justify- 
ing it,  and  that,  in  fact,  the  evidence  is  the  other 
way.  [His  Lordship  referred  to  the  evidence, 
and  continued :]  Upon  the  whole,  I  have  come 
to  the  conclusion  that  this  again  was  an  improper 
investment.  [His  Lordship  then  dealt  with  the 
mortgage  for  1500J.,  coming  to  the  conclusion 
that  that  also  was  an  improper  investment.  He 
continued :]  I  hold,  therefore,  as  regards  all  the 
three  mortgages,  they  were  improper  investments 
made  from  time  to  time  by  Mr.  Allen,  and  that  he 
is  at  all  events  liable.  But  there  still  remains 
the  question  to  consider  whether  Mrs.  Partington, 
who  did  not  take  so  active  a  part  in  the  trans- 
action, is,  as  between  her  and  the  ceetuit  que  trust. 
Also  liable  P  It  was  contended  in  the  first  place 
on  her  behalf  that  she  was  not ;  and  the  trustees' 
indemnity  clause,  which  goes  somewhat  beyond 
the  nsnal  form,  was  relied  upon.  That  clause 
runs  in  this  way :  "  I  declare  that  my  trustees 
shall  not  be  answerable  for  each  other's  acts  or 
receipts,  nor  for  any  bank  or  banker  to  whom 
any  tmst  property   may  be   intmsted  for  the 

{>urpose  of,  or  until  an  mrestment,  or  any  other 
OSS  whatever  happening  without  their  own 
respective  wilful  default,  but  shall  be  responsible 
for  so  much  money  only  as  shall  come  to  their 
own  respective  hands,"  and  so  forth.  It  does  not 
seem  to  me  that  that  meets  this  case.  What  is 
complained  of  is  that  the  money  subject  to  the 
trust  was  invested  in  an  improper  security.  That 
money  was  standing  to  the  joint  account  of  Mrs. 
Partington  and  Mr.   Allen.     The   cheque   was  i 


drawn  upon  that  account,  and  signed  by  Mrs. 
Partington  as  well  as  Mr.  Allen,  and  the  mon^ 
was  handed  over,  as  I  assume,  to  the  mortgafior. 
That  was  her  act  just  as  much  as  it  was   Mr. 
Allen's,  and,  if  the  investment  was  an  improper 
one,  it  does  not  seem  to  me  that  she  can,  on  the 
ground  of  this  indemnity  clause,  be  exonerated 
from  it.    But  then  it  was  said  that  she,  under 
the  terms  of   the  will,  was  employing  Allen  as 
her  solicitor,  that  she  was  entitled  to  employ  » 
solicitor  within  the  proper  scope  of  his  business, 
and  that    she    did  employ    him    to  do  matters 
which  were  within    the  scope  of   that  business, 
and  that   she   acted  on   his  advice,  and,  conse- 
quently, if  he  made  a  mistake,  or  was  guilty  of 
any  negligence,  the  loss  must  &11  on  the  tmst 
estate,  and  not  on  her.    Now  the  answer  which 
was  given,  as  I  understood,  in  the  first  instance, 
to  that  argument  was  this — that  it  does  not  in 
the  least  matter  that  Mrs.  Partington  employed 
Mr.  Allen  as  her  solicitor ;  that,  even  if  she  had 
employed  an  independent  solicitor,  and  he  had 
been  guilty  of  negligence,  still  she  was  answerable 
for  his  acts.  I  am  not  prepared  to  decide  this  case 
on   that    broad   view.      There    are    certainly   a 
number  of  cases  from  which  I  do  not  desire  to 
dissent  in  any  way  in  which  it  has  been  held 
that  the  advice  of  a  solicitor,  or  the  opinion  of 
counsel,  does  not  indemnify  trustees.  If  a  trustee 
is  distributing  a  fond,  and  any  difficulty  arises 
as  to  the  persons  who  may  be  entitled,  he  can 
have  recourse  to  the  court,  and  he  would  be  com- 
pletely indemnified   by  the   order  of  the  court. 
If  under  those  circumstances  he  chooses  to  rely 
on  the  advice  of  a  solicitor    or  the  opinion  ai 
counsel,  he  gets  no  indemnity,  and  he  must  take 
the  consequences  of  so  doing.    The  same  remark 
applies  to  many  other  acts  of  trustees,  and  the 
facilities   which  are  now  ^ven  by  the   preaeat 
practice  to  trustees  for  coming  and  obtaining  tlw 
opinion  of  the  court  as  to  matters  in  the  admiiu8tra> 
tion  of  the  trust  are  so  great,  that  in  that  class  of 
cases  the  rule  to  which  I  have  referred  is  not  in 
the  least  likely  to  be  relaxed.    But,  leaving  all 
those  cases  in  full  and  perfect  force  and  entirely 
undisturbed,  there  remain  a  large  class  of  cases 
in  which  the  opinion  of  the  court  cannot  be  got, 
and  yet  in  which  it  is  necessary  to  have  the 
advice  of  a  solicitor.    The  present  case  is  an 
illustration.    Here  trustees  are  about  to  invest 
on  mortgage   security.     They   must    employ  a 
solicitor  to  investigate  the  state  of  the  title,  and 
it  cannot  be  that  at  every  stage  they  are  to  come 
to  the  court  and  ask  the  court  to  say  whether 
the  solicitor  is  doing  what  is  right.    Yeli  it  has 
been  held,  in  cases  of  which  Hopgood  v.  Parkim 
(22  L.  T.  Rep.  N.  S.  772;  L.  Hep.  11  Eq.  7^  is 
one,  that  a  trustee  employing  a  solicitor  as  to 
whose  competence  no  objection  could  be  raised, 
and  who  yet  is  guilty  of  some  negligence,  is  liable 
to  make  good  a  loss  of  the  trust  fund  arising 
from  the  solicitor  having  failed  to  take  proper 
precautions.    Lord  Romilly  in  that  case  says: 
"  It  is  material  to  consider  the  course  parsaed  by 
the  solicitor  of  the  trustees.    It  is  true  that  his 
conduct  is  not  theirs;  bnt  he  is  appointed  by 
them,  he  is  their  agent  for  the  management  of 
the  afEairs  of  the  trust,  and  if  he  miscondacts 
himself   through    ignorance    or    negligence,   or 
wilfully,  he  Ls  answerable  to  the  trustees,  aad 
they  cannot,  in  my  opinion,  throw  any  of  the  loss 
thereby  occasioned  on  their ^  Mttui*  qu»  tnut." 
igitized  by  V^OOv  IC 
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That  case  of  Hopgood  t.  Parkin  was  cited  in  the 
case  of  Speight  v.  Cfaunt.  Sir  George  Jessel  doen 
not,  BO  tar  as  I  observe,  comment  on  it  directly,  but 
he  does  observe  that  there  are  cases  which  have 
been  decided  against  trustees  which  would  be  now 
repudiated.  I  do  not  know  whether  Hopgood  v. 
Farhin  was  one  of  those  which  he  had  in  view ; 
but  Lindley,  L.J.  expressly  deals  with  Sopgood 
▼.  Parkin,  and  he  says  in  respect  to  it :  "  That 
case  certainly  ^oes  much  further  than  I  should 
hare  thought  right;  but  in  the  result  the  case 
was  appeaJed — an  infant  was  concerned,  and  the 
Court  of  Appeal  sanctioned  a  compromise  on 
behalf  of  the  infant."  Then  he  adds  this :  "  I  wish 
most  emphatically  to  say  that,  if  trustees  are 
justified  by  the  ordinary  course  of  bnsinesii  in 
employing  agents,  and  they  do  employ  agents  of 
good  repute,  and  whose  fitness  tney  have  no 
reason  to  doubt,  and  employ  those  agents  to  do 
that  which  ia  in  the  ordinary  course  of  their 
business,  I  protest  against  the  notion  that  the 
trustees  guarantee  the  solvency  or  honesty  of 
the  agents  employed."  That  is  laid  down  with 
reference  to  the  employment  of  a  broker,  and  I 
must  say,  speaking  for  myself,  that  I  do  not  see 
why  a  similar  observation  should  noc  apply  to  the 
case  of  a  trustee  emploving  a  solicitor  in  good 
repute  whose  fitness  he  has  no  reason  to  doubt, 
and  where  the  employment  is  only  to  do  that 
which  is  in  the  ordinary  course  of  business.  I  do 
not  see  why  in  a  case  of  that  sort  a  trustee 
should  be  held  to  gaarantee  the  solvency 
or  competepcy  of  hi.H  solicitor  any  more  than 
he  guarantees  the  solvency  or  honesty  of  his 
broker,  and,  if  ever  the  case  arises  in  which  that 
has  to  be  decided,  I  shall,  if  it  comes  before  me, 
consider  long  before  I  follow  Hopgood  v.  Parkin. 
But,  in  my  opinion,  in  the  present  case  that 
question  does  not  arise.  In  the  first  place,  Mrs. 
Partington  was  tenant  for  life,  and  she  was 
interested  to  a  certain  extent  in  getting  a  good 
income ;  and  it  is  possible — I  say  no  more — that 
that  may  have  influenced  her  mind,  perhaps 
nnconscionsly,  and  rendered  her  less  cautions 
than  she  would  otherwise  have  been.  And, 
secondly — and  here  I  desire  to  express  myself 
with  the  greatest  caution,  because  there  is  still 
an  important  question  remaining  to  be  decided 
between  her  and  Mr.  Allen — I  think,  giving  her 
the  full  benefit  of  everything  which  may  be  said 
for  her,  and  having  regard  to  the  correspondence 
which  took  place,  I  should,  if  I  held  she  was  free 
from  liability  in  this  case,  be  allowing  her  to  do 
that  which  the  authorities  say  a  trustee  is  not  at 
liberty  to  do,  namely,  delegate  the  responsibility 
which  he  himself  must  as.sume.  She  could  not 
delegate  that  responsibility  to  Mr.  Allen '  in  his 
capacity  of  co-trustee,  because  the  eestuis  que  trust 
are  entitled  to  the  benefit  of  the  independent 
judgment  of  every  tmstee.  She  conld  not  pro- 
perly in  this  case  dele^te  it  to  him  if  she 
employed  him  as  solicitor,  because  she  was 
boand,  according  to  what  was  laid  down  in 
Speight  v.  Qiunt  and  Whiteley  v.  Learoyd,  not  to 
delegate  her  duty  of  trustee  to  the  solicitor,  but 
simply  to  take  his  advice,  and  then  consider  and 
act  on  it  as  a  prudent  trustee  would  do.  In  this 
case,  without  going  into  the  evidence,  for  the 
reasons  I  have  mentioned,  I  think  Mrs.  Partington 
failed  in  that  respect,  if  she  relied  on  Mr.  Allen  ; 
and,  if  I  were  to  bold  her  free  from  responsibility 
in  the  matter,  I  should  be  allowing  her  to  delegate 
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to  him  the  responsibility  she  was  boand  to  take 
on  herself.  I  therefore  hold,  without  prejudice 
to  any  question  between  her  and  Mr.  Allen,  that,, 
as  between  her  and  the  eettuis  qw.  trust,  she  is 
responsible  for  the  investments  miade,  jointly  and. 
severally,  with  Mr.  Allen. 

Aug.  9.  —  Robinson,  Q.C.  and  Latham,  Q.G. 
for  the  plaintiff. — ^As  to  the  question  between  the 
two  trustees,  Mrs,  Partington  ought  to  be  indem- 
nified by  Mr.  Allen.  He  was  the  solicitor  to  the 
trust,  and  she  naturally  trusted  to  him,  and  he 
did  not  sufficiently  inform  her  as  to  her  exact 
position  in  the  matter : 

LorJihart  v.   HUnlly,   27  L.  T.  Bep.  O.  S.  49  ;    1 

De  G.  &  J.  464 ; 
Bahin   t.  Bughet,  54  L.  T.  Bep.  N.  S.  188;  31 

Ch.  Div.  380. 

Everitt,  Q.C.  and  Homell  for  the  defendant 
Allen. — Mr.  Allen  gave  the  plaintiff  all  the  in- 
formation that  he  could.  He  acted  to  the  best  of 
his  discretion,  and  he  ought  not  to  have  any 
additional  liability  because  he  is  a  solicitor : 

Thompxm   v.    Finch,   27    L.  T.    Bep.  O.  8.  380 ; 
8  De  O.  H.  ft  a.  S60. 

Aug.  11. — Homell  stated  that  Mr.  Allen  did 
not  wish  to  rely  on  the  Statute  of  Limitations  as 
a  defence. 

Stirling,  J. — I  shall  not  trouble  yon,  Mr. 
Robinson,  to  reply.  The  facts  in  this  case  seem 
to  me  to  be  these :  Mr.  Allen,  by  his  own  bills 
of  costs,  appears  to  have  acted  as  solicitor  on 
behalf  of  the  mortgagees,  namely,  himself  and  his 
co-trustee  Mrs.  Partington,  and  he  has  charged, 
as  I  understand  it,  in  those  bills  of  costs  the 
full  scale  fees  allowed  both  for  negotiating  the 
loan,  and  for  deducing  the  title,  and  for  preparing 
and  completing  the  mortgage.  Therefore  he 
appears  to  me  to  have  taken  upon  himself  to  act, 
in  the  words  of  one  of  the  rules,  as  solicitor 
engaged  in  the  whole  business  relating  to  the 
mortgage.  By  undertaking  to  negotiate  the  loan 
he  undertook  to  procure  a  borrower  from  the 
trustees  who  was  able  to  give  a  satisfactory 
security  —  that  is,  a  security  which  would  not 
only  be  sufficient  as  regards  the  legal  title,  but 
also  ample  in  point  of  value  to  secure  the  fund 
which  was  to  he  advanced  bv  the  trustees,  and 
therefore  which  would  be  such  a  security  as  the 
trustees  could  properly  accept.  I  have  already 
decided  that  the  actual  investments  were  not  such 
as  the  trustees  ought  to  have  accepted,  and, 
therefore,  Mr.  Allen  having  undertaken  this  duty 
as  solicitor  has  failed  to  perform  it.  Next,  I 
have  got  to  consider  the  question,  has  he  com- 
municated what  he  did  to  Mrs.  Partington  in 
such  a  way  as  to  enable  her  to  exercise  her  judg- 
ment upon  the  investments,  and  so  make  them, 
really  and  in  truth,  her  acts  as  well  as  his  own  P  I 
think  not.  First  of  all,  I  held  that  the  investments 
were  improper  because  Mr.  Allen  did  not  make 
the  necessary  inquiries  for  the  purpoxe  of  veri- 
fying the  statements  made  by  the  proposed  mort- 
gagors as  to  the  nature  of  the  security  which 
they  were  to  ^ive.  Secondly,  because  he  did  not 
give  proper  instructions  to  the  valuers  on  the 
Footing  of  the  real  nature  of  the  property  being 
explained  to  them ;  and  thirdly,  that  the  valoa- 
tions  which  he  obtained  were  not  such  as  ought 
to  have  been  acted  upon  by  him  and  his  co- 
trustee as  trustees,  having  regard  to  the  rule  of 
convenience  and  practice  which  has  been  laid 
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down  by  the  court,  and  which  he  was  not  only 
bound  to  know,  but  which  he  actually  knew. 
As  to  the  first  two  points,  it  does  not  seem  to 
me,  npon  the  e\ndence,  that  there  is  anything  to 
riiow  he  ever  commnnicated  to  his  co-tmstee  at 
all  either  the  real  state  of  the  property,  or  that 
he  did  not  make  inquiries  or 'that  he  commani- 
eated  the  instroctions  which  he  gave  to  the 
-valuers.  As  to  the  third  point,  namely,  whether 
he  told  his  co-trustee  the  nature  of  the  role 
which  has  been  laid  down,  or  advised  her  as  to 
the  valuation,  there  is  a  conflict  of  evidence,  and 
undoubtedly  it  would  have  been  much  more 
satisfactory  if  the  matter  had  been  further  in- 
quired into,  and  possibly  if  a  cross-examination 
had  been  taken  before  myself.  But  both  parties 
are  desirous  that  I  should  decide  the  question  on 
the  present  materials,  and  therefore  I  have  formed 
the  best  opinion  which  I  can  upon  the  point.  Now 
the  case  stands  in  this  way.  [His  Lordship  then 
reviewed  the  evidence,  and  continued :]  On  the 
evidence  before  me  I  come  to  the  conclusion  that 
Mr.  Allen  did  not  advise  Mrs.  Partington  with 
reference  to  these  valuations, or  as  to  any  apparent 
impropriety  in  them.  Then  that  being  so,  what 
do  we  find  P  Ur.  Allen  acts  as  solicitor,  and  he 
has  undertaken,   as   I   have  said,  to  procure  a 

S roper  investment  such  as  trustees  might  accept. 
[e  fails  to  do  so.  In  truth  Mrs.  Partington, 
who  had  a  control  over  the  trust  fund  by  reason 
of  it  standing  in  her  name  jointly  with  Mr.  Allen, 
rigns  cheques  and  parts  with  the  control  over 
the  trust  fund  r>n  the  faith  that  these  were  proper 
investments  which  had  been  looked  into  by  Mr. 
Allen  as  solicitor,  and  were  fit  and  proper  invest- 
ments for  the  trustees.  What  arises  out  of  that 
iks  regards  mutual  liability  f  ^hat,  as  has  been 
pointed  out,  has  been  discussed  in  the  case  of 
Bahin  v.  Hughes,  and,  as  I  read  the  judgment  of 
the  Court  of  Appeal  in  that  case,  they  came  to 
the  conclusion  that  if  there  is  a  relationship 
existing  between  the  co-trustees  which  will  justify 
the  court  in  treating  one  of  them  as  solely 
responsible  for  the  breach  of  trust,  then  the  other 
trustee  is  entitled  to  indemnity  from  him  in 
respect  of  that  breach  of  trust.  Cotton,  L.J.  says 
this :  "  So  far  as  cases  have  gone  at  present, 
relief  has  only  been  granted  against  a  trustee 
who  has  himself  got  the  benefit  of  the  breach  of 
trust,  or  between  whom  and  his  co-trustees  there 
ha^  existed  a  relation  which  will  justify  the  court 
in  treating  him  as  solely  liable  for  the  breach  of 
tnist."  He  discussed  the  cases  that  had 
previously  occurred  of  Lockhart  v.  Beilly  and 
Tliompaon  v.  Finch,  pointing  out  that  in  Lock- 
hart  V.  Reilly  the  co-trustee  Was  a  solicitor,  and 
in  the  other  he  not  only  was  a  solicitor,  but 
bad  taken  the  money  for  himself  and  mixed  it 
with  his  own  and  invested  it  on  mortgage.  Fry, 
LJ.  says :  "  It  has  been  pointed  out  by  Cotton, 
L.J.  that  in  each  «f  the  two  cases  cited  the 
trustee  who  was  held  to  be  secondarily  liable, 
and  who  had  a  right  of  indemnity,  had  been  mis- 
led by  his  co-trustee  who  was  the  solicitor  to  the 
trust,  and  had  been  proved  to  have  been  guilty 
of  negligence  in  his  duty  as  such  solicitor."  I 
think  those  circumstances  which  are  pointed  out 
by  Fry,  L.J.  occur  here.  The  trustee  Mrs. 
Partington  appears  to  me  to  have  been  misled  bv 
her  co-trustee  Dy  reason  of  his  not  giving  her  full 
information  as  to  the  nature  of  the  investments 
which  he  was  asking  her  to  advance  the  money 


upon,  and  I  think  he  has  been  guilty  of  ne^genee 
also  in  his  duty  as  a  solicitor.  gupp<ning  the 
case  had  stood  simply  between  a  solicitor  and 
client,  and  that  the  client  had  trusted  money  to 
the  solicitor  to  lend  on  a  proper  security,  and  the 
solicitor  had  failed  to  do  so,  what  would  have 
been  the  position  P  That  appears  very  clearly 
from  the  case  of  Sawyer  v.  Ocodmn  (34  L.  T. 
Bep.  N.  S.  635;  1  Ch.  Div.  351).  I  wUl  simply 
read  two  sentences  from  the  two  judgments 
there.  First  of  all,  Mellish,  L.J.  says:  "Th«e 
is  no  doubt  about  the  general  rule  of  equity, 
that  if  a  client  intrusts  money  to  a  solicitor  for 
the  purpose  of  investment  of  a  particular  kind, 
and  he  invests  it  in  an  unauthorised  security,  he 
is  bound  to  repay  it  just  as  if  it  still  remained 
in  his  hands  uninvested ;  and  if  he  replaces  it, 
he  is  entitled  to  the  benefit  of  the  supposed  rotten 
security."  In  that  case  the  solicitor  had  received 
from  two  persons  who  were  executors  of  a  testator 
a  sum  of  money  to  be  advanced  on  mortgage,  and 
he  advanced  it  on  a  fourth  mortgage.  It  was 
therefore  an  improper  security.  Then  Baggallay, 
L.J.  says  :  "  The  effect  of  the  transaction  was  that 
the  clients  had  the  right  to  treat  the  money  as 
still  in  the  hands  of  the  solicitor,  but  at  the  same 
time  to  have  the  benefit  of  the  mortgage  security 
until  they  .were  repaid."  That  seems  to  me  to 
apply  here,  and  consequently,  as  between  Vt. 
Alien  and  Mrs.  Partington,  Mr.  Allen  is 
primarily  liable  in  respect  of  this  breach  of  trust 
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■  Jtdy  8,  9, 11, 12, 14,  15,  Aug.  4,  and  10. 1887. 
(Before  Cotton,  Bowbn,  and  Fkt,  LJJ.) 
Proctok  v.  BsKKia.  (a) 

APPE.VL  rSOU  the  COCRT  op  CHANCERT  op  THl 
COUNTT  PALA.TINB  OP  LANCASTBR. 

Patent — Combination — Specification — Effect  of  Mi 
claiming  apecificaUy  for  combination — User  sf 
machine  wUh  knowledge  of  patentee — Estoppel— 
Acquiescence. 

When  a  combination  it  claimed  to  bean  inventitm, 
and  is  new,  it  is  immatenal,  on  the  question  ^  A* 
cu^lcMncy  of  the  tpeeifioation  and  the  validUfi  rf 
the  patent,  whether  the  patentee  points  out  im 
far  he  does  or  does  not  daim  a  particular  porli»» 
of  what  is  described  in  the  spsei/iccUion ,-  tmi  i 
is  not  necessary  to  daim  for  a  "  combitiatio*' 
tpeeijically. 

Observations  on  Foxwell  v.  Bostock  (10  L.  T.  B^ 
N.  S.  145 ;  4  De  G.  /.  ^  8.  298). 

Remarks  a*  to  what  is  tvfficiewl  to  show  »n/rM9** 
ment  of  a  patent  for  a  comJbinaiion. 

Curtis  V.  Piatt  (3  Ch.  Div.  135,  note)  dislinguisksi. 

(a)  Beported  \>j  Faurc  Etms,  JCsq.,  BurMeMt-l"- 
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P.  and  B.  iMr«  rtvoZ  vMnufoelvrtin  of  auiomalie 
feeding  machine*,  the  vtaehine  of  B.  heing  aftet' 
mard*  heli  io  he  an  infringement  of  P.'t  patent. 
Some  time  before  the  eomnteneement  ofproeeeding* 
by  P.  agaivtt  B.  for  infringement.  P.,  knoving 
that  X.  and  W.  were  ahovi  to  buy  for  u*e  tome  of 
B.'s  machines,  ashed  X.  and  Y.  io  try  hie  own 
machine,  aeOiey  would  find  it  much  bitter  than 
that  of  B. 

Heid,that  this  wot  not  sitehpermitnon  io  X.  and  T. 
io  use  the  machines  of  B.  at  to  bind  P.  by  estoppel 
or  aequieicenee  from  afterwards  obtaining  a 
perpetual  injunction  to  retirain  X.  and  T. 
from  infringing  hie  peUent  by  using  the  Machine* 
ofB. 

LvrTKBa  PATKNT  (No.  2047  of  1876)  were,  on  the 
3rd  Jane  1875,  granted  to  the  plaintiff,  for  "  an 
improved  self-acting  apparatus  for  supplying  f  ael 
to  Doiler  and  other  furnaces." 

The  provisioaal  specification  stated  tho  inven- 
tion and  its  object  as  follows  : 

This  invention  has  for  its  objeot  improved  and  self- 
aoting  meohanimn  for  Btippljing  to  and  distribntiiig  fnel 
at  iotervala  over  tiie  flre  BnrFace.  The  conatmation  and 
aotioB  of  the  apparatna  employed  is  as  follows : — I 
employ  an  ordinary  feed  hopper  applied  to  the  front  of 
ilie  boiler,  which  by  means  of  spiked  or  other  rollers 
will  give  a  supply  of  fnel :  tho  fuel  is  received  npon  an 
inoUned  door  or  flap  working  within  gnide  plates.  The 
door  or  flap  is  seonred  to  a  oross  shaft,  to  whioh  by 
means  of  a  lever  and  tappets  a  partial  team  or  rotary 
motion  is  given  drawing  back  the  door  or  flap  until  the 
tippet  shall  have  passed  its  greatest  throw,  whereon  the 
putial  rotation  of  the  oross  shaft  referred  to  is 
suddenly  reversed  by  means  of  a  coiled  spring  or  weight 
applied  thereto ;  by  snch  reversing  action  the  door  or 
flap  attached  to  the  cross  shaft  receives  a  rq>id  forward 
movement  in  the  directioa  of  the  fnmaee  ban  throwing 
and  disbibntiDg  the  fuel  over  a  portion  of  the  fire.  The 
tappet  is  provided  with  two  or  more  varying  throws  so 
thai  the  spring  will  be  coiled  more  or  less  as  the  fuel  is 
to  be  alternately  thrown  on  to  the  front,  midway,  or 
bade  of  the  fire  surface.  The  tappet  shaft  receive* 
motion  from  a  worm  and  worm  wheel.  . 

The  complete  specification  was  as  follows : 
This  invention  has  for  its  object  improved  and  self- 
acting  mechanism  for  supplying  to  and  distributing  f  oel 
at  idtervals  over  the  Are  surface. 

The  oonsfauction  and  aotion  of  the  apparatus  is  as 
follows : — I  emplov  an  ordinary  feed  hopper  applied  to 
the  front  of  the  ooiler,  whioh  by  meauH  of  spiked  or 
other  rollers  will  give  a  supply  of  fuel.  Tbe  fuel  is 
received  npon  an  inclined  door  or  flap  working  within 
guide  plates.  The  door  or  flap  is  seonred  to  eross  shafts 
to  wUeh  by  means  of  lever  and  twpete  a  partial  turn  or. 
rotary  motion  is  given  drawing  back  the  door  or  flap 
until  the  tappet  shall  have  passed  its  throw— wfaoreon 
the  partial  rotation  of  the  shaft  is  suddenly  reversed  by 
means  of  a  coiled  spring  or  weight  applied  thereto— by 
aaoh  reversing  aotion,  the  door  or  flap  attaehed  to  the 
flhaf  t  reoei  ve*  a  rapid  forward  movement  in  the  direotion 
of  tbe  furnace  bars  throwing  and  distributing  the  fuel 
over  a  portion  of  the  fire.  The  tappet  in  provided  with 
two  or  more  varying  throws,  so  that  the  spring  will  be 
<toiled  more  or  less  as  the  fnel  is  to  be  alternately 
thrown  on  to  the  fire  surface  at  the  front,  nddwayj  or 
haek  of  the  fire  surface.  The  tappet  shaft  reeeives 
motion  from  a  worm  and  worm  wheel.  Snch  being  tbe 
natnre  and  object  of  this,  my  said  invention,  I  will  now 
proceed  to  describe  tho  same  in  detail,  and  in  order  that 
the  invention  may  be  fnllv  understood,  I  have  hereunto 
annexed  two  sheets  of  drawings,  aad  have  maAed  the 
same  with  figures  and  letters  of  reference,  the  same 
letter  referrinjgr  to  the  same  part  in  the  various  views  or 
fignrM,  of  which  Fig.  1  is  a  iront  elevation  of  a  two-flued 
boiler  having  my  improved  apparatus  atjplied  thereto. 
Vig.  2  ia  an  end  view.  F!g.  8  is  a  section  on  the  line 
A,  B,  of  Kg.  1.  ¥(g.  4  is  a  plan  view  of  Fig.  1. 
Kn.  5, 6, 7, 8, 9,  and  10  are  details  of  parts  detached 
and  drawn  to  an  enlarged  scale  (about  one-fourth  full 


site).  At  A  is  the  feed  hopper  applied  to  the  front  of 
the  boiler,  which  by  means  of  spiked  or  other  rollers 

B,  B,  will  give  a  supply  of  fuel  to  the  conical  oylindeTa 

C,  C.  The  fuel  is  received  upoo  tiie  inclined  doors  or 
fla)>8  D,  D,  working  within  guide  plates  ;  the  said  doo  B 
or  fiaps  are  each  seonred  to  cross  shafts  E,  E,  to  which 
by  moans  of  levers  F,  F,  and  tappets  O,  O,  a  partial 
turn  or  rotary  motion  is  given  drawing  back  the  door  or 
flap  until  the  said  tappets  O,  G  shall  have  passed  its 
throw,  whereon  the  partial  rotation  of  the  shaft  E  is 
suddenly  reversed  by  means  of  a  eoiled  spring  H  or  a 
weight  applied  thereto,  by  such  reversing  action  the 
door  or  flap  attached  to  the  shafts  E,  E  receives  a  rapid 
forward  movement  in  the  direction  of  the  furnace  bars 
throwing  end  distribntinfr  Vhe  fnel  nver  a  portion  of  the 
fire.  The  tappet  is  provided  with  two  or  more  varying 
throws  (see  Fig.  6)  so  that  the  spring  will  be  coiled  more 
or  less  as  the  fnd  is  to  be  alternately  thrown  on  to  the 
fire  surface  at  the  front,  midway,  or  bock  of  the  fir« 
surface.  The  tappet  shafts  J ,  .f  receive  their  motaon 
from  worms  K,  K  and  worm  wheels  K>,  K'  on  the  shafts 
J,  J  and  lA  (which  shaft  lA  is  driven  b^  the  fast  and 
Ifxise  pulleys  U,  M).  Tliere  is  also  on  this  shaft  another 
worm  and  worm  wheel  N  for  operating  the  spiked  rollers 
by  means  of  the  vertical  shaft  P,  and  on  the  shaft  is  an 
eeoentric  aad  str^i  B,  whioh  ojierateB  the  lever  8,  giving 
a  rocking  motion  theretOj  the  upper  end  of  the  said  lever 
being  connected  to  the  piston  or  ram  T,  giving  to  tbe 
latter  a  to-and-fro  motion  within  the  cylinders  C,  C 
whereby  a  positive  and  regular  feed  or  quantity  of  fuel 
is  pushed  oat  of  the  cylinders  alternately  and  descending 
upon  the  double  inclines  e,  e,  e,  e,  reaches  the  doors 

D,  D,  ready  to  be  propelled  on  the  next  action  of  the 
tappet  springs  and  shafts.  Having  thus  described  the 
natnre  and  particulars  of  this  my  said  invention, 
together  with  the  manner  in  which  the  same  is  to  be  or 
may  be  performed  or  carried  into  practical  operation,  I 
would  have  it  understood  that  I  lay  no  claim  to  the 
hopper  A,  nor  to  the  spiked  rollers,  nor  to  the  shafts 
and  worms  for  operating  the  same ;  but  what  I  do  claim 
is  the  employment  of  the  tappets  O,  O,  and  shafts  B,  E, 
aad  springs  H,  when  spplied  to  aad  in  oonnection  with 
the  doors  D,  D,  as  aad  for  the  purpose  herein  fnlly 
described  and  illuatrated. 

This  action  was  brought  by  the  plaintiff  in  the 
Court  of  Chancery  of  the  Coonty  Palatine  of 
Lancaster  against  Edward  Bennis,  Crosses 
and  "Winkworth  Limited,  and  Greenhalgh  and 
Shaw. 

By  his  statement  of  claim  the  plaintiff  alleged 
that  Bennia  had  infringed  his  patent  by  manu- 
facturing and  selling  apparatus  constructed  or 
made  in  accordance,  or  only  colonrably  different 
from  the  specification,  and  that  Crosses  and 
Winkworth  Limited,  and  Greenhalgh  and  Shaw 
had  infringed  the  patent  by  usiog  the  apparatus 
manufactured  by  the  defendant  Bennis  ;  and  the 
plaintiff  claimed,  (1)  an  injunction,  (2)  an  account 
of  profits,  (3)  in  the  alternative  damages,  (4) 
delivery  up  of  machines  or  parts  of  machines 
constructed  in  infringement  of  the  plaintiff's 
patent. 

The  defendants  practically  admitted  the  utility 
of  the  plaintiff's  invention,  out  they  alleged  that 
the  plaintiff's  specification  was  insufficient  and 
misleading,  as  not  specifically  claiming  an  inyen> 
tion  in  respect  of  a  combmation,  and  as  not 
snffioiently  distinguishing  which  parts  of  tbe 
machine  were  old  and  which  were  new.  The 
defendants  also  denied  utility  aad  infringement, 
and  alleged  that  the  plaintiff  bad  been  for  years 
aware  of  tbe  mannnctnre  and  sale  by  Bennis, 
and  tbe  user  by  the  other  defendants  of  the. 
apparatus  of  tbe  defendant  Bennis,  and  that  the 
plaintiff  bad  acquiesced  in  snch  manufacture, 
sale,  and  user,  and  was  thereby  debarred  from 
maintaining  the  action.  Tbe  facts  alleged  to 
constitute  acquiescence  are  sufficiently  stated  in 
tbe  judgment  of  Cotton,  LX  /  -  ■ 
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The  action  was  tried  in  Jnly  and  Ang.  1887, 
Ijefore  H.  F.  Bristowe,  Q.C.,  the  Vice-Chancellor 
of  the  County  Palatine  of  Lancaster,  who  granted 
the  relief  claimed  against  Bennig,  bnt  dismissed 
the  action  with  costs  as  against  the  other 
defendants  on  the  gronnd  of  acquiescence. 

The  plaintiff  appealed  from  such  part  of  the 
judgment  as  dismissed  the  action  against  Crosses 
and  'Winkworth,  and  Greenhaigh  and  Shaw,  and 
Bennis  appealed  a^inst  the  jaagment  so  far  as  it 
granted  relief  against  him. 

By  arrangement,  the  question  of  acquiescence 
was  opened  Dj  the  plaintiff's  counsel,  and  that  of 
validity  b^  the  counsel  for  Bennis,  only  two 
counsel  being  heard  for  the  defendants  on  either 
part  of  the  case. 

The  Atfomey-Oenerdl  (Sir  B.  Webater),  Moulton, 
Q.C,  and  8.  Hall  for  the  plaintiff. — At  the  trial 
of  the  action  delay  and  acquiescence  are  not  a  bar 
to  relief  by  injunction,  whatever  their  effect  may 
be  on  an  application  for  an  interim  injunction. 
The  facts  alleged  do  not  amount  to  leave  and 
licence.  There  was  no  obligation  on  the  plaintiff 
to  tell  the  defendants  that  their  machine  was  an 
infringement,  or  to  make  a  threat  of  proceedings 
which  be  was  then  too  poor  to  carry  out.  More- 
over, if  the  plaintiff  luul  threatened,  he  would 
have  run  the  risk  of  being  restrained  under 
sect.  32  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883. 

Rw^ft  Q'C  for  Crosses  and  Winkworth. — ^The 
plaintiff  acted  in  such  a  way  as  to  induce  the 
defendants  to  believe  that  he  did  not  consider 
Bennis's  machine  as  an  infringement,  and  had  no 
intention  of  commencing  proceedings  in  respect 
of  its  manufacture  or  user.  The  defendants  nsing 
that  machine  thought  they  had  a  right  to  use  it, 
and  the  plaintiff  knew  of  this,  and  allowed  them 
to  spend  money  on  the  faith  of  it.  A  bond  fide 
threat  by  the  plaintiff  would  not  have  rendered 
him  liable  under  the  Act.    They  cited 

Wilmott  T.  Barber,  48  L.  T.  Bep.  N.  S.  95 ;  15  Ch. 

Div.  96; 
Carr  r.  iMtidon  and  North-Wetlern  Railway  Com- 

pMg,  81  L.  T.  Bep.  N.  S.  785  ;  L.  Bep.  10  C.  P. 

CaimeroM  v.  Larimer,  3  Maoq.  827  ; 

Duke  ofLeedi  y.  Earl  of  Amheret,  2  Ph.  117. 

0.  L.  Clare  for  Greenhaigh  and  Shaw. 

Aaton,  Q.G.  and  Botufieid  in  support  of  Bennis's 
appeal. — The  plaintiff,  by  his  specification,  claims 
only  a  specific  combination — a  combination  of 
tappets  in  a  particular  position,  a  special  shaft  and 
a  special  spring  applied  to  a  special  door.  But 
Bennis's  combination  is  different.  In  both  com- 
binations new  means  are  adopted  to  attain  an  old 
object.  That  of  Bennis  contains,  in  the  same 
sense  as  that  of  the  plaintiff,  elements  of  original 
thought,  and  shows  an  exercise  of  the  inventor's 
faculty ;  in  snch  a  case  the  doctrine  of  mecha- 
nical equivalents  does  not  apply: 

CurtU  T.  Piatt,  3  Ch.  Div.  135,  n. 
If  the  plaintiff  bases  his  alle«ition  of  infrinee- 
onent  on  the  common  incident  of  the  radial  motion 
•of  the  shovel  being  the  essence  of  his  invention, 
Ao  specification  ought  to  point  that  out : 

Fotmell  T.  Boetodt,  10  L.  T.  Bep.  N.  S.  145 ;  4  De  O. 
J.  &  Sm.  298 ; 

Dudgeon  v.  Thonuon,  3  App.  Cas.  34. 

'  The    Attomey-Gerieral  and  J£ouU<m,    tor    the 
plaintiff,  as  a  respondent  (not  called  upcn  on  the 


point  of  acquiescence  or  novelty). — ^The  specifica- 
tion is  sufficient ;  it  is  not  necessary  to  point  oat 
what  parts  are  old  and  what  are  new.  The  com- 
bination has  been  taken  in  its  entirety  and  there 
is  a  clear  infringement.    They  cited 

Hill  T.  Svant, «  L.  T.  Bep.  N.  S.  90 ;  4  De  G.  F.  &  J. 

288; 
Clark  V.  Adie,  M  L.  T.  Bq>.  N.  S.  923 ;  2  App.  Cm. 

315; 
Nordenfeldt  y.  Oardner.  1  Pat.  Cu.  65 ; 
fldyward  t.  Hamilton  (not  reported). 

Aston  replied. 

CoTTOK,  L.J. — This  action  was  commenced  by 
James  Proctor  to  restrain  the  infringement  ot 
the  patent  which  was  obtained  by  him  in  June 
1875.    There  were  fi.ve  defendants,  bat  they  an 
in  two  sets  practically ;  one  was  Edward  Bennis, 
a  rival  manufacturer,  who  had  himself  also  taken 
out  a  patent  in  April  1875,  and  the  other  defen- 
dants, GreenhalgtiL  and  Shaw,  and  Crosses  sad 
Winkworth,  were  persons  who  had  bought  from 
Bennis  machines  which  had  been  made  by  him. 
There  are  two  appeals :  one  is  an  appeal  by  the 
plaintiff  against  the  decision  of  the   Vice-Chan- 
cellor in  favour  of  the  latter  class  of  defendants, 
namely,  those  who  bought  from  Bennis  and  wen 
using  machines  which  the  plaintiff  alleged  were 
an  infringement;  and  the  other  is  by    Edward 
Bennis  against  a  judgment  given  in  favour  of  the 
plaintiff  as  against  him,  that  there  was  a  good 
patent  in  the  plaintiff,  that  there  was  an  infringe- 
ment, and  that  there  was  nothing  to  bar  uie 
plaintiff's  right  to  relief.    The  plaintiff's  i^ipesl 
18   on    the   ground    that,    notwithatanding   the 
plaintiff  had  a  good  patent  and  that  Greenhaigh 
and   Shaw,   and  Crosses  and    Winkworth   had 
infringed,  the  plaintiff  had  so  acted  as  to  deprive 
himself  of  his  right  against  them.    As  I  under- 
stand, the  respondents  on  the  first  appeal  relied 
on  all  the  grounds  which  were  raised  in  support 
of  the  appeal  of  Edward  Bennis,  and  although 
there  were  two  appeals,  one  set  of  counsel — tboie 
for  the  defendants  against  (whom  there  was  an 
appeal — took  one  line  of  argument,  the  other  line 
of  argument  being  left  ro  the  counsel  for  Edward 
Bennis.     I  think  it  is  more  convenient  to  take 
first  the  question  which  was  raised  by  Edward 
Bennis's  counsel,  his  contention  being  that  there 
was  no  patent  in  reepect  of  which  it  coald  be  es- 
tablished that  anv  infringement  had  been  com- 
mitted  by  Edward  Bennis ;  and  althongh  he  relied 
on  the  point  which  the  Vice-Chancellor  decided 
in  favour  of  the  other  defendants,  his  counsel  did       ^ 
not  argue  that.     The  first  question  which  we       | 
have  to  consider  is,  what  does  the  plaintiff  claim 
by  his  specification  P     I  shall  have  to  consider, 
when  I  come  more  specially  to  the  question  of  in- 
fringement, the  details  of  the  combination  which 
he  claims,  but  it  is  sufficient,  in  my  opinion,  to 
state  now  that  the  claim  of  the  plaintiff  is  for  a 
combination  which  constitutes  a  machine  for  dis- 
tributing coal  on  fires  or  furnaces  ;  and  it  is  the 
combination  and  nothing  else  that  he  claims.    It 
is  not  contested  that  it  was  useful ;    and  thoaf^ 
I  thought  that  Mr.  Aston  seemed  to  be  ready  for 
the  fray  if  it  was  open  to  him,  he  said,  "  No,  he 
was  very  glad  it  was  not  open  to  him."     But  we 
must  consider  what  was  open  to  him  and  what 
was  contested  and  urged  by  him.    I  do  not  tiunk 
it  was  contended  that  there  had  been  anticipation, 
and  in  my  opinion  it  conld  not  have  been  teUr 
blished.    [His  Lordship  ref^rcd.ta  gomi  prior 
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inventions,  and  continaed:]  One  objection 
brought  before  ns  at  rarions  stages  was,  tnat  the 
plaintiff's  sjyecification  was  not  snfficient  becanse 
It  did  not  point  oat  what  he  admitted  to  be  old 
and  what  he  considered  to  be  new.  That  was 
connected  with  this  argnment,  that  the  infringe- 
ment complained  of  was  not  of  the  combination, 
but,  if  an  uifringement  at  all,  an  infringement  of 
some  subsidiary  combination  or  some  partisnlar 
portion  of  the  plaintiff's  machine  which  he 
patented.  That,  in  mj  opinion,  was  an  nrror,  be- 
canse what  is  claimed  to  oe  an  infringement  was 
claimed  to  be  an  infringement  of  the  combination 
which  was  patented.  It  is  desirable  to  deal  with 
that  matter  now,  becanse  it  clears  the  way.  What 
was  relied  on,  on  that  part  of  the  case,  was  an 
opinion  expressed  bj  Lord  Westbnry  in  Foxwell 
T.  Bottoek  {ubi  *up.),  bnt  one  mnst  read  that  with 
the  light  thrown  npon  it  by  the  opinion  ex- 
pressed in  the  Honse  of  Lords  by  Lord  Cairns  in 
Sarriton  v.  The  Andertton  Foundry  Company 
(1  App.  Cas.  574).  In  moving  the  jadgment  of 
the  House  of  Lords  Lord  Cairns  says  :  "  The  first 
is  an  objection  said  to  be  founded  on  the  case  of 
Foxwell  V.  Boitock,  decided  by  the  late  Lord 
Westbnry  when  Lord  Chancellor.  It  is  said  to 
have  been  determined  in  that  case  that  where 
there  is  a  patent  for  a  combination  there  must  be 
a  discovery  or  explanation  of  the  novelty,  and  the 
specification  mnst  show  what  is  the  novelty  and 
what  is  the  merit  of  the  invention.  I  cannot 
think  that,  as  applied  to  a  patent  for  a  combina- 
tion, this  is,  or  was  meant  to  be,  the  effect  of  the 
decision  in  FoxweU  v.  Bostock.  If  there  is  a  patent 
for  a  combination,  the  combination  is  ex  neeessi- 
taU  the  novelty ;  and  the  combination  is  also  the 
merit,  if  it  ba  a  merit,  which   remains   to  be 

§  roved  by  evidence.  So  also  with  regard  to  the 
isorimination  between  what  is  new  and  what  is 
old.  If  it  is  clear  that  the  claim  is  for  a  com- 
bination, and  nothing  but  a  combination,  there 
is  no  infringement  unless  the  whole  combination 
is  used,  and  it  is  in  that  way  immaterial  whether 
any  and  which  of  the  parts  are  new."  I  have 
referred  to  that  so  as  to  show  that  I  have  not 
ignored  the  argnment,  but  in  my  opinion  it  is  of 
necessity,  without  this  expression  of  opinion  by 
Lord  Cairns,  that,  w^ereacomhination  is  claimed 
to  he  an  invention,  and  is  new,  it  is  immaterial, 
on  the  question  of  the  sufficiency  of  the  specifi- 
cation and  the  validity  of  the  patent,  that  the 
patentee  should  point  out  how  far  he  does  or 
does  not  claim  particular  portions.  Of  course,  if 
the  alleged  infringement  had  been  of  a  subsidiary 
portion  of  this  combination,  or  taking  parti- 
cular parts  of  machinery  which  formed  the  com- 
bination as  a  whole,  that  would  have  been 
material ;  but  when  I  read  the  claim  it  will  appear 
that  the  plaintiff  cuts  himself  down  entirely  to 
the  combination,  pointing  out  tliat  he  does  not 
claim  the  particular  portions  of  it,  but  simply  the 
combination  of  four  parts— the  combination  of 
the  tappets,  shafts,  and  sprirgs  with  his  flaps 
or  doors.  Another  objection  which  must  be 
dealt  with  is  thin :  The  plaintiff's  patent  was 
granted  in  Jnne  1875,  and  that  of  the  defendant 
Bennis  in  April  of  that  year ;  and  it  was  con- 
tended by  Mr.  Aston  that  all  the  differences  be- 
tween the  machine  which  Bennis  was  making  and 
selling  and  that  which  was  mentioned  in  his 
patent  of  April  were  mere  alterations,  arising  out 
of  the  making  of  his  patented  machine  of  April 


1875,  which  any  workman  oooM  add  to  and  intro' 
duce  as  a  variation  of  the  machine  described  in 
the  patent  of  April  without  any  invention  what- 
ever so  as  to  make  it   the  subject  of  a  good 
patent ;  and  that  as  he  had  got  a  grant  which 
would  cover  all  Hucb  additions  or  variations  as 
could  be  made  by  an  ordinary  workman  without 
invention  from  the  descriptions  in  his  specifica- 
tion, it  was  impossible  that  the  later  g^nt  to  the 
plaintiff  should  prevent  him,  the  defendant,  from- 
using  that  which  was  really  described  in  his  owH 
patent.  Is  the  difference  between  tho  defendant's 
machine,  as  described  in  his  specification,  and  the 
machine  which  the  defendant  is  now  making,  of 
the  character  which  was  urged  f    In  my  opinion, 
if  one  looked  at  the  machinery  only,  one  would 
come    to  a  different  conclusion ;  and  it  is   re- 
markable that  the  only  witness  who  supported 
the    contention    of    Bennis    was    his    scientifie 
witness,  a  gentleman  of  the  very  highest  attain^  - 
ments  as  a  scientific  witness,  bnt  not.  a  practioal 
man  employed  in  making  these  machines.    No 
workman  was  called  to  say  that  he  could  have 
varied  it  in  the  wa;^  in  which  it  was  actually  varied 
in  the  machines  in  use  by  the  defendant.    N» 
workman  was  called  to  say  that  this  idea  would 
have  originated  in  or  occurred  to  his  mind — that  it 
was  what  he  would  have  introduced  without  any 
invention.     And  there  is  this  remarkable  fact, 
that  the  defendant  Bennis,  in  describing  what  ho 
did  before  he  arrived  at  the  machine  which  h« 
patented  in  April  1875,  proved  that  he  had  him- 
self tried  the  action  of  a  door  or  fiap  something 
like  that  in  the  plaintiff's  machine,  out  that  he, 
and    those    who    wqre   acting    with    him,   had 
abandoned    it    because,    on    the    machinery    or 
combination  to  which  he  proposed  to  adapt  it, 
he  found  it  would  not  work  at  all.    It  is  singular, 
if  that  is  so,  that  this  variation,  which  has  made 
a  machine  effectual  (for  the  patented  machine  of 
Bennis,  as  described  in  his  specification,  never 
seems  to  have  come  into  practical  une)  should 
not  have  been  adopted  by  him  as  his  patented 
machine,  and  described  in  his  specification,  when 
it  was,  as  his  scientific  witness  tells  ns,  a  mere 
obvious  variation,  not  requiring  any  invention, 
and  therefore  to  be  considered  as  included  in  the 
patent    granted    in  respect    of    the    machinery 
described  in  his   specification.    In  my  opinion, 
that  objection  will  not  prevail.    The  specincation 
being,  in  my  opinion,  good,  is  there  an  infringe- 
ment P    Now  the  only  contention  of  the  plaintiff 
in  this  respect  is,  not  that  parts  of  his  machinery 
have  been  taken  for  which  he  has  a  right  to  pro- 
tection, but  that  his  combination  has  been  taken. 
It  is  obvious  that  Bennis  has  not  taken  absolutelT . 
and  exactly  the  combination  which  the  plaintiff . 
has  patented.      It  is  very  seldom,  indeed — unless 
a  man  intends  to  contend  boldly,  and  to  hold  to 
it,  that  the  patented  invention  is  not  entitled  to 
protection  on  the  ground  of  want  of  novelty,  or 
any  other  ground  impeaching  the  validity  of  the . 
patent — that  anyone    is    bold    enough    to    take 
exactlv  the  combination  or  machinery  which  has 
been  described  in  the  specification  of  a  patentee, 
and  which  is  protectea  by  his  patent,  if  valid. 
Bnt  the  qnestion  we  have  to  consider  is  this: 
Has  the  combination  been  in  substance  taken  ? 
Has  the  defendant,  though  not  exactly  taking 
the  whole  combination  which  has  been  patented, 
taken,  by    slight  variations    or  by  mechanical 
oqnivalcnti:,  the  snbstance  of  it,  so  as  to  produps, 
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the  Bame  rasnll;  by  practically  the  aame  means  P 
Has  he  taken  the  essence  of  it?  In  order  to 
decide  this  it  is  necessary  to  consider  the  speci- 
fication of  the  plaintiff.  First  ot  all,  he  describes 
genarally  the  constmction  and  action  of  the 
apparatus,  and,  to  my  mind,  shows  not  only  what 
be  is  claiming,  bat  the  purpose  for  which  he  is 
claiming  it.  He  there  points  out,  that  by  a  ccnn- 
bination  of  tappets,  shafts,  springs,  and  flaps,  so 
arranged  that  the  flaps  hare  an  intermittent 
reciprocating  radial  action,  and  with  a  force 
varying  from  time  to  time  but  at  regnlar 
interval^,  he  makes  a  machine  which  throws 
coals  on  to  the  furnace.  Then  he  says  that  such 
being  the  nature  and  object  of  his  inrention  he 
will  proceed  to  describe  the  same  in  detail,  and 
in  order  that  the  invention  may  be  fally  under- 
stood refers  to  drawings.  Thiat  does  not  to 
my  mind  cut  down  what  he  has  previously 
skated  as  the  mode  in  which  his  invention  is  to  be 
carried  into  effect,  and  the  result  which  is  to  be 
produced  by  it,  but  expresses  that  he  is  going  to 
give  examples  and  statements  in  detail  to  show 
Eow  that  is  done  by  his  machine.  Then  we  come 
to  his  'claim.  [His  Lordship  read  from  the 
words  "  Having  thus  described  "  down  to  "  illns- 
trated,"  and  continued:]  The  irgenaity  of 
counsel  produced  an  argument  that  those  words 
did  not  claim  a  combination;  but,  although  I 
apree  they  do  cot  contain  the  word  "combina- 
tion," what  is  here  claimed,  to  my  mind,  is 
essentially  a  combination  and  nothing  else.  It  is 
the  employment  of  tappets,  shafts,  and  springs  in 
connection  with  doors  DD,  as  and  for  the  pur- 
poses therein  fully  described  and  illustrated.  We 
nave  seen  what  those  purposes  are,  and  to  say 
that  a  man  who  claims  the  use  of  certain 
mebhanical  means,  in  connection  with  certain 
other  things,  does  not  claim  a  combination,  to 
my  mind,  requires  no  answer;  merely  reading 
the  words  is  a  sufficient  answer  to  it.  A  com- 
bination is  the  use  of  certain  things  in  connection 
with  others  to  produce  a  machine,  and  that  is 
what  is  here  claimed.  The  patentee  does  not 
claim  the  tappets  as  his  invention,  or  the  shafts 
as  his  invention,  or  the  springs  as  his  invention, 
nor  does  he  claim  the  doors  as  his  invention ;  but 
he  does  claim  what  are  called  the  doors,  though 
in  other  parts  I  think  they  are  called  flaps,  in 
connection  with  the  particular  things  which  I 
have  mentioned.  I  have  already  stated  what  I 
consider,  having  regard  to  the  previous  part  of 
his  specification,  are  the  purposes  and  objects  for 
which  he  claims  that  combination.  As  appears 
from  the  latter  part,  the  motion  is  communicated 
to  these  flaps  by  a  reciprocating  action  given  to  a 
shaft  (to  which  the  flap  is  fastened)  by  means  of 
springs,  and  by  means  of  tappets,  which  are 
worked  so  as  to  push  back  the  spring  or  to  wind 
it  up  in  a  particular  way.  Now  what  has  Bennis 
ctone  P  When  you  look  at  his  machine  you  say  at 
the  first  blush,  "  Well,  that  is  something 
different."  '  It  does  look  a  different  machine ;  but 
one  must  consider  this,  whether,  in  substance, 
although  the  defendant  has  not  taken  the  exact 
combination,  he  has  merely  substituted  for  the 
particular  part,  or  various  parts,  of  the  plaintiff's 
specification,  ordinary  mecnanical  equivalents  for 
producing  the  same  objects.  If  he  nas  done  so, 
in  my  opinion,  although  he  has  not  taken  the 
exact  combination,  he  has  taken  the  essence  of  it, 
and  therefore   his  machine  would  be  called  a 


"  colourable  variation,"  or,  in  plain  terms,  it  is  an 
infringement  of  that  which  is  protected  by  the 
plaintiff's  patent.  It  is  a  colourable  variation.  I 
do  not  rely  upon  that  so  much  as  that  it  is  tut 
infringement ;  but  a  colourable  variation,  as  I 
understand  it,  is  where  a  man  makes  slight 
-differences  in  the  parts  of  his  machine,  although 
really  he  takes  in  substance  those  of  the  patentee 
and  gives  a  colour  to  the  suggestion  that  he  is 
not  infringing  the  patented  nxachine  when  he  is 
really  using  mere  substitutes  for  portions  of  the 
machine  so  as  to  get  the  same  result  for  the  same 

furpoee.    Let  us  look  at  what  the  variations  are. 
t  is  quite  true  that  the  defendant  has  no  shaft 
E,  which  is  mentioned  as  a  portion  of  the  combi- 
nation.   But  he  has  at  the  end  of  an  arm  a  flap 
which  is  the  shovel,  which  pushes  the  coal  in  his 
machine  on  to  the  fire ;  and  that  thing  at  the  end 
of  the  arm   has  a  radial  action  and  an   inter- 
mittent or  reciprocating  action.      That  arm  is 
fixed  to  a  shaft,  the  arm  rotating  on   its    own 
bearing.    To  my  mind,  Mr.  Imray,  the  scientific 
witness  on  the  part  of  the  plaintiff,  is  right  when 
he  sajrs  that  that  is  really  the  same  thing,  and  a 
mere  mechanical  variation  for  the  flap   of    the 
plaintiff  fixed  to  a  shaft,  which  itself  revolves  on 
its  axis ;  because  here  yon  have  the  arm,  at  the 
end  of  which  there  is  something  which  is  not  a 
flap,  but  which  acts  as  a  flap  by  having  a  radial 
motion  given  to  it,  and  which,  although  not  fixed 
to  the  shaft  which  revolves,  is  fixed  to  an  am> 
which  revolves  on  a  pin  which  is  the  axis  of  the 
arm.    There  is  a  variation,  undoubtedly,  in  the 
action  of  the  tappet,   because  it  does  not  act 
against  an  arm  fixed  to  the  rotating  shaft,  as  it 
does  in  the  plaintiff 's,  but  it  works  oy  acting  on 
a  thickened  part  of  the  arm,  and  it  acts  upon  that 
as  being  an  excrescence  on  the  arm,  and  it  is 
equivalent,  in  my  opinion,  to  a  flap  fixed  to  the 
rotating  shaft.     In  the  plaintiff's  case  there  is 
an  arm  projecting  from  the  shaft  to  which  the 
flap  is  fixed.    The  equivalent  of  the  defendant  for 
the  flap  fixed  to  the  shaft  is  the  flap  at  the  end 
of  an  arm  which  rotates  on  a  pin,  and  that  is 
equivalent  to  the  shaft,  with  the  flap  fixed  to  it, 
rotating  on  its  own  axis.    Then,  on  a  pat-t  of  that 
equivalent,  there  is  an  excrescence — not  a  mere 
piece  of  wood  or  metal  projecting  against  which 
the  tappet  works,  built  upon  that  shaft  on  which 
the  flap  of  the  defendant  works  which  is  eqni- 
valent  to  the  pin  or  projection  from  the  shaft  to 
which  the  flap  of  the  plaintiff  is  fixed.      In  my 
opinion,  therefore,  although  the  defendant  has  not 
got  the  exact  combination,  yet  he  has  got  tbe 
combination  in  substance  and  result  by  putting 
mere  mechanical  equivalents  for  the  things  which 
there  are  in  the  plaintiff 's  machine  and  are  pro- 
tected by  his  patent  as  the  combination  which  be 
claims  to  have  invented.    What  was  very  modi 
relied  on  was,  that  there  are  certain  omissions  in 
the  defendant's  machine  of  parts  which  there  are 
in  the  plaintiff's  combination ;  and  that  there  are 
certain  things  in  the  defendant's  machine  not 
found  in  the  plaintiff's,  which  produce  a  result 
whichisnot  obtained  in  the  plaintiff'smaohine;  and 
it  is  said  that  that  must  prevent  what  has  been 
done  by  the  defendant  from  being  considered  as 
an  infringement  of  the  plaintiff's  machine.    Now 
if,  in  fact,  the  defendant  has,  by  any  additions  to 
his  machine,  or  by  additional  results  from  parts 
of  his  machine,  made  an  improvement,  that  will 
not  enable  him  to  take  the  puuntiff's  combiuatioa 
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-withoat  infringing  the  plaintifTa  patent.  It  may 
l)e — I  do  not  give  any  opinion  upon  it — that  he 
has  made  snch  additions  as  will  produce  each  a 
&TOarablo  result  and  show  so  mnch  invention  as 
to  epable  him  to  sustain  any  patent  he  may  have 
taken  out  for  his  machine  which  he  is  now  using ; 
but  that  is  not  the  question.  Kotwithstanding 
that,  if  he  has  applied  it  to  the  plaintiff^  com- 
bination, he  has  infringed  the  patent  of  the  plain- 
tiff, and  if  he  has  done  that  and  added  it  to  the 
plaintiff's  combination,  he  has  infringed.  Then 
ne  has  relied  not  only  on  the  additions  but  oA  the 
omissions.  In  my  opinion,  additions  and  omis- 
sions may  be  very  material  in  considering 
-whether,  in  fact,  the  machine  of  the  defendant  is 
a  taking  of  the  machine  of  the  plaintiff,  that  is  to 
say,  an  infringement  of  the  combination  which 
the  plaintiff  claims  ;  but  the  mere  fact  that 
there  are  certain  parts  omitted  or  certain  parts 
added,  if  the  defendant  really  has  taken  the 
substance  and  essence  of  the  plaintiff's  combina- 
tion, cannot  prevent  his  machine  from  being  an 
infringement  of  the  plaintiff's.  I  pressed  Mr. 
Aston  somewhat  in  the  course  of  the  argument 
with  reference  to  the  suggestions  which  he  made, 
because  he  relied  very  mnch  indeed  on  this,  that 
what  was  stated  in  the  plaintiff's  specification  aa 
regards  the  action  of  the  flap  was,  that  it  was  not 
only  a  flap  but  acted  as  a  door  and  guide  to  the 
coail ;  ana  be  said  also,  "  He  claims  not  one  flap 
but  two  flaps."  Therefore  he  contended  that,  if 
one  of  these  doors  had  been  omitted,  the  defen- 
dant would  not  have  infringed  although  he  had 
taken  everything  else.  That  reduced  the  point, 
as  I  thought  the  argument  would  rednce  it, 
almost  to  an  absurdity — that  if  there  is  a  com- 
bination which  is  entirely  taken,  but  instead  of 
using  two  flaps  one  only  is  used,  the  entire  com- 
bination is  not  taken  and  there  is  no  infringe- 
ment. The  substance  and  essence  of  it  would  be 
taken  in  that  case  just  as  much  as  it  would  be, 
and  is,  in  my  opinion,  in  the  present  case,  even  if 
the  flap  of  the  defendant  does  act  as  a  door.  If 
it  is  necessary  to  come  to  a  conclusion,  I  should 
say  it  does  to  some  extent  act  as  a  door,  though 
it  does  not  act  as  a  guide.  But,  in  my  opinion, 
it  is  not  necessary  to  go  into  such  a  qaestion  as 
that,  because,  if  m  substance  and  in  essence  the 
combination  is  taken,  and  practically  the  same 
parts,  or  the  parts  in  which  there  is  a  variation, 
or  for  which  there  are  mechanical  equivalents, 
are  so  arranged  as  to  produce  the  same  result, 
then  the  essence  of  the  invention  baa  been  taken 
and  an  infringement  has  been  committed  by  the 
defendant  who  makes,  sells,  or  uses  these 
machines.  Then  it  was  said  that  we  were  pre- 
-clnded  from  going  into  that  by  what  was  laid 
down  by  three  judges  of  great  distinction.  Lord 
Hatherley,  Lord  Westbury,  and  Lord  Cranworth, 
in  Cvrtia  v.  Piatt,  in  the  various  stages  through 
■which  that  case  went.  Of  course,  whatever  one's 
own  view  might  be,  one  ought  not  to  act  contrary 
to  any  principle  laid  down  by  those  learned 
judges.  The  principle  which  was  contended  for 
is,  that  where  there  is  a  combination  claimed  for 
improvements  in  machinery,  then  you  must  hold 
the  patentee  strictly  to  the  description  which  he 
gives  of  the  particular  means  by  which  his  inven- 
tion is  to  be  carried  into  effect,  and  that  the 
doctrine  of  mechanical  equivalents  cannot  apply 
in  snch  a  case,  but  you  must  hold  him  strictly  to 
the  particular  mechanical  means   by  which  he 


proposes  to  carry  out  his  invention.  Now,  in  my 
opinion,  that  decision  does  not  apply  to  this  case,' 
because  those  observations  were  applied  to  a 
case  where  there  was  a  machine  which  had  been 
long  in  use  for  producing  a  certain  result ;  there 
was  no  novelty  at  all  in  the  result  to  be  produced' 
even  by  that  machine,  and  the  only  novelty  which ' 
could  De  claimed  was  the  application  and  use' 
of  certain  mechanical  means  in  order  to  produce  in 
a  known  machine  the  same  result  which  in  that 
known  machine  had  been  produced  by  other 
mechanical  means.  That,  to  my  mind,  dia- 
tingnishes  Curtis  v.  PlaM  from  this  case.  The 
plamtiff  there  was  a  patentee,  or  the  assignee  of 
a  patent,  for  improvements  in  spinning  mules.  A 
spinning  mule  was  a  well-known  machine,  working 
and  acting  long  before  the  patent  on  which  the 
plaintiff  in^that  case  relied  was  taken  out,  and  it 
was  necessary  in  such  a  machine  that  there 
should  be  an  intermission  of  the  action  of  certain 
parts,  although  the  motive  power  was  still 
acting  on  the  machine  as  a  whole.  That  result 
had  been  produced,  before  the  patent  in  question, 
by,  amongst  other  means,  the  patents  of  Hoberts 
and  of  Lakin  and  Rhodes,  and  they  had  done  it 
by  adopting  certain  mechanical  means.  What 
the  patentee  whose  patent  was  relied  on  by  the 
plaintiff  did  was  to  correct  and  improve  the 
means  which  they  described  in  their  patents  for 
the  purpose  of  obtaining  that  result ;  and  that, 
therefore,  is  a  most  material  matter.  What  the 
patentee  claimed  was  "the  novel  construction, 
combination,  and  application  of  mechanism  as 
hereinbefore  described,  whereby  one-half  of  the 
clutch  or  catch  box  hereinbefore  and  in  the  said ' 
specification  of  Bobert  Lakin  and  William  Henry 
Khodes  described,  or  any  mechanical  equivalent 
therefor,  ia  connected  with  and  acts  upon 
cams  or  other  similar  parts  of  mechanism  for 
effecting  the  changes  in  the  action  of  the  mule." 
&o  that  he  there  refers  to  one  previous  patent, 
and  he  had  also  referred  to  another  previous 
patent.  It  was  specially  to  introduce  improve- 
ments into  the  mechanical  means  and  arrange- 
ments which  a  previous  patentee  had  used  to 
obtain  a  well-known  obiect  in  a  well-known 
machine.  Therefore,  in  that  case,  in  applying 
those  words  used  by  the  judges,  we  must  deal 
with  the  case  before  them,  and  come  to  the  con- 
clusion, as  I  do,  that  what  they  meant  was  this, 
that  where  there  is  no  novelty  in  the  result, 
where  neither  the  machine  nor  the  result  is  new, 
you  must  tie  down  the  patentee  who  claims  an 
improvement  in  the  machinery  for  producing  in 
a  Known  machine  that  result  strictly  to  the 
invention  which  he  claims,  and  the  mode  of 
effecting  the  improvement  which  he  says  is  his 
invention.  But  here  the  throwing  coal  on  to  the 
furnace  by  the  intermittent  radial  action  of  ft 
flap  or  door  was  new,  and  noching  of  the  kind 
had  been  done  before.  It  is  true  there  had  been 
previous  though  imperfect  machines  for  feeding 
furnaces  automatically,  but  that  had  not  been 
done  previous  to  this  machine  by  any  inter- 
mittent radial  action  of  a  flap  or  door  as  was 
done,  and  apparently  successfully,  by  the 
plaintiff.  In  my  opinion,  therefore,  these 
opinions,  expressed  by  the  judges  with  reference 
to  mere  improvements  in.  an  old  machine  for  an 
old  purpose,  cannot  lay  down  any  law  for  a  case 
like  this,  where  the  result  of  throwing  coal  on  to 
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the  flftp  is  first  applied  in  a  machine  invented  by 
the  plaintiff.  Tliere  was  nol  only  novelty  in  the 
maonine,  bnt  there  was  novelty  in  the  effect  and 
in  the  resnlt  to  be  produced  by  that  nutchine.  In 
my  opinion,  therefore,  we  must  come  to  the  con- 
clnsion  that  Bennis  and  the  other  defendants 
do  infrinsre  that  which  was  claimed  by  the 
piMntiff  as  his  combination,  and  that  so  far  as 
that  goes  the  appeal  of  Bennis  fails.  Then  comes 
the  point — which  was,  of  course,  open  on  both 
appeals,  thoueh  it  was  ar^ed  only  in  respect  of 
the  appeal  of  the  plaintiff — has  anything  been 
dune  by  the  plaintiff  which  will  bar  his  right  to 
relief  as  against  the  defendants  P  Now  it  is 
obvious  that  this  is  not  a  (question  of  interlocutory 
injunction.  If  the  plaintiff,  after  what  had 
tijcen  place,  had  come  here  for  an  interlocutory 
injunction,  it  would  have  been  difiScuIt  for  him  to 
answer  some  of  the  arguments  which  on  this  part 
of  the  case  were  urged  against  him,  because  the 
oonrt  does  not  interfere  on  interlocutory  injunc- 
tion nnless  the  plaintiff  has  been  prompt,  and  has 
not  delayed  in  any  way  in  making  his  claim 
against  those  against  whom  he  seeka  relief ;  bnt 
we  are  now  at  the  hearing,  and  we  must  consider 
whether  the  plaintiff's  right  has  been  barred. 
I  feel  a  di£ScuIty  in  quite  understanding  the 
prinoiple  on  which  the  Vice-Ohancellor  decided 
la  fovour  of,  not  the  mann&cturers,  bnt 
the  persons  using  these  machines,  beicause, 
although  he  held  that  the  plaintiff  was  entitled 
to  no  relief  against  them,  and  dismissed  the 
action  with  costs,  yet  he  warned  them  that,  after 
the  expression  of  his  opinion,  and  his  decision 
against  Bennis,  there  was  a  good  patent,  that 
what  they  were  using  were  infringements,  and 
that  they  might  become  liable  to  have  an  in- 
junction granted  against  them.  If  there  was  any- 
thing to  bar  the  right  of  the  plaintiff,  I  cannot  see 
how  the  decision  of  the  Yice-Chancellor,  merely 
laying  down  what  the  law  was,  at  the  time  when 
the  action  was  commenced,  as  it  was  when  the 
judgment  was  given,  could  in  any  way  alter  the 
position  of  these  defendants.  But  let  us  consider 
whether  there  is  anything  which  bars  the 
plaintiff's  rights  against  the  defendants.  First  of 
all,  I  will  take  the  argument  which,  I  think,  was 
urged  only  by  Mr.  Rieby.  What  had  taken  place 
was  that  the  defendant  Bennis  and  the  plaintiff 
were  rival  competitors  in  the  trade  for  automatic 
machines  for  feeding  furnaces :  and  it  was  on  the 
evidence  that,  as  regards  at  least  some  of  the 
defendants  who  were  using  these  machines,  when 
it  was  known  by  the  plaintiff  that  they  were  about 
to  buy  some  of  these  furnace-feeding  machines 
from  Bennis,  the  plaintiff  went  to  them  and  said, 
"Now,  do  give  mine  a  trial ;  you  will  find  it  a  very 
much  better  machine."  I  have  not  got  the  exact 
words,  and  I  am  unwilling  to  refer  to  them 
unnecessarily,  but  that  is  the  substance  of  it. 
Mr.  Bigby  said  that  was  as  much  to  say  to  them, 
"Now,  jusf  try  and  see  which  is  the  best  machine, 
and  then  you  may  take  whichever  you  think  to  be 
the  best,"  and  that  that,  therefore,  was  permission 
to  them  to  use  the  machines  made  by  Bennis,  if 
on  trial  they  were  found  to  be  better  than  the 
machines  made  by  Proctor.  In  my  opinion,  that 
is  not  the  proper  construction  of  what  he  said. 
Undoubtedly,  Proctor  at  that  time  had  his  patent, 
and  he  said  that  he  considered  that  the  machine 
which  Bennis  was  then  making,  and  which 
Grcenhalgh  and  Shaw,  and  Grosses  and  Wink- 


worth  were  going  to  try,  was  an  infringement. 
In  my  opinion,  that  does  not  amount  to  this : 
"  Yon  may  use  Bennis's  if  you  think  it  better 
than  minef  but  only  to  this,  "  Whatever  other 
objections  I  may  have  to  Bennis's  machine,  mine 
is  the  better  one ;  and  without  entering  into  any 
contest,  if  mine  is  better,  vou  will  not  be  so  unwise 
as  to  take  Bennis's."    That  is  all.    He  is  a  rival 
manufacturer,  and,    in    order    to    induce  these 
people  to  take  his  machines,  he  goes  and  says, 
"  Now,  try  them,  and  you  will  find  that  mine  is 
very  much  the  better."      He  does  not  say  so,  bnt 
I  think  that  implies  this :    "  I  cannot  suppose 
that  yon,  persons  who  are  engaged  in  trade,  will 
be  so  foolish,  if  you  find  mine  is  the    better 
machine,    to    take    that    of    my   rival,    whose 
machines  turn  ont  to  be  inferior  to  mine."    In 
my  opinion,  that  argument,  which  was  pressed 
upon  us  very  much  by  Mr.  Bigby,  cannot  prevaiL 
Then  it  is  said,  independently  of  that  argument, 
that  there  had  been  a  lying  by  on  the  part  of  the 
plaintiff,  which  would,  in  a  court  of  equity,  pre- 
vent him  from  obtaining  any  relief — and  I  am  not 
quite  certain  that  that  matter  was  not  put  in  a 
rather  different  form  as  regards  any  action  at 
common    law — ^that    his  conduct    amounted    to 
representations  that    Bennis's    machine  was  in 
fact  no  infringement.      Of  oonrse  if  that  was 
so — ^if   there    was    a    representation    to     that 
effect — he  would  be  bound  by  it,  and  could  not 
afterwards  bring  any  action  against  those  who, 
acting    on    that  representation,  used    Bennis's 
machine ;  hut  does  the  evidence  amount  to  that? 
I  will  first  take  the  question  whether  there  had 
been  any  lying  by,  that  is  to  say,  any  acquiescence 
in  the  proper  sense  of  the  word.      In  my  opinicm, 
that  cannot  be  held  to  be  so.    The  right  of  the 
patentee  does  not  depend  on  the  defendant  having 
notice  that  what  he  is  doing  is  an  infringement. 
If  what  he  is  doing  is  in  fact  an  infringement. 
even  although    the    defendant  acts  in    a    way 
which  the  counsel  for  the  defendant  says  was  bond 
fide  or  honest,  he  will  not  be  protected  from  an 
injunction  by  that.   It  does  not  depend  on  notice. 
The  right  of  monopoly  has  been  granted  to  the 
patentee,  and,  in  order  to  raise  an  equity,  one 
must,  as  I  understand,  press  this  as  against  the 
defendants.    I  was  going  to  give  my  own  words, 
but   I    will   take   those  of  Lord    Cranworth  in 
jRafniden  v.  Dyson  (L.  Bep.  1  E.  &  I.  App.  129) : 
^"  If    a  stranger  be^ns  to  bnild   on    my   land, 
supposing  it  to  be  his  own,  and  I,  perceiving  his 
mistake,  abstain  from  setting  him  right,  and  leave 
him  to  per?evnre  in  his  error,  a  court  of  equity 
will  not  allow  me  afterwards  to  assert  my  title  to 
the  land  on  which  he  had  expended  money  on  the 
supposition  that  the  land  was  his  own.    It  coo- 
siders  that,  when  I  saw  the  mistake  into  which 
he  had  fallen,  it  was  my  duty  to  be  active  and  to 
state  my  adverse  title;   and  that  it  would  be 
dishonest  in  me  to  remain  wilfully  passive  on 
such  an  occasion,  in  order  afterwards  to  profit  by 
the  mistake    which    I   might   have  prevented.' 
That  lays  down  the  principle  which  was  applied 
to  the  particular  case   tnen   under   discussion, 
where  it  was  contended  that  the  landlord  had  lost 
the  right  to  recover  the  land  and  turn  ont  those 
who   were  mere  tenants  from  year  to  year,  or 
tenants  at  will,  bncanse  he  had  not  objected  to 
their  building.    It  is  necessary  that  the  person 
who  alleges  this  lying  by  should  have  been  acting 
in  ignorance  of  the  title  of  th^  other  man;  that 
.ligitized  by 
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the  other  man  shonld  have  known  that  and  not 
mentioned  hia  own  title.  Bat  here  I  do  not  find 
that  any  of  these  defendants  statethat  they  never 
knew  an^thin^  about  the  plaintiff's  patent.  In 
my  opinion,  it  mast  be  token  that  they  did 
know  it,  though  that  is  immaterial  as  regards 
the  question  as  to  whether  relief  generally  should 
be  granted  to  the  patentee.  Even  if  they  did  not 
know  it,  why  was  the  plaintiff  to  suppose  that 
these  persons,  who  were  buying  these  machines, 
and  some  of  them  at  least  attending  at 
exhibitions  where  the  machines  were  exhibited, 
should  be  ignorant  of  a  patent  which  had  been 
obtained  for  the  machines,  which  were  most 
material  for  manufacturers  who  we^o  using  steam- 
engines  P  I  cannot  find  anything  from  which  we 
ought  to  draw  the  conclusion  that,  if  thev  were 
ignorant  of  the  patent  of  the  plaintiff,  he,  the 
puintiff,  had  reason  to  suppose  that  they  were  so. 
Why  should  he  not  suppose  that  they  were  acting 
in  the  way  they  hare  been  doing  now,  con- 
tending that  whatever  might  be  his  patent  they 
could  establish  that  what  they  were  doing  was  no 
infringement  P  In  my  opinion,  the  facts  of  this 
case  do  not  in  any  way  bring  the  conduct  of  the 
plaintiff  into  such  a  light  as  to  require  us,  or  to 
enable  us,  to  hold  that  his  action,  between  himself 
and  the  defendants,  was  such  as  to  be  a  lying  by 
so  as  to  deprive  himself,  by  his  silence,  with 
knowledge  that  the  defendants  were  acting  in 
iftnorance  of  his  rights,  of  any  title  to  relief 
which  he  otherwise  would  have  had.  Then,  is 
there  here  anything  like  a  representation  that 
what  was  done  by  fionnb  in  his  machines  was  no 
infringement  P  It  is  true  that  the  plaintiff  never 
said  it  was,  as  I  understand,  although  he  knew  it. 
In  my  opinion,  mere  silence,  merely  not  giving 
notice  to  the  defendants  that  what  they  were 
doing  was  an  infringement,  cannot  reasonably 
be  taken  as  any  representation  that  what  they 
were  doing  was  not  an  infringement.  It  would 
be  straining  the  actions  of  men  and  straining 
silence  to  hold  that  by  not  alleging,  "  Now  you  are 
infringing  my  patent,"  a  patentee  could  be  held 
to  have  made  a  representation  that  what  the 
parties  were  doing  was  not  an  infringement.  In 
my  opinion,  therefore,  it  cannot  be  said  that  there 
is  any  evidence  which  should  indace  us  to  come 
to  the  conclnsion  that  there  is  any  estoppel 
Against  the  plaintiff  by  a  representation  made  by 
him  to  the  effect  relied  on  by  the  defendants.  In 
my  opinion,  therefore,  the  appeal  of  the  plaintiff 
ought  to  succeed  and  the  appeals  of  the  defendants 
ought  to  fail. 

BowEN,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  case  of  the  defendants  other  than 
Bennis,  in  whose  favour  the  Vice-Chancellor 
decided  that  the  plaintiff  had  lost  against  them 
whatever  rights  he  originally  possessed  (owing  to 
conduct  or  inaction  on  his  part,  which  amounted 
either  to  estoppel  or  to  acquiescence  within  the 
meaning  attached  to  that  word  by  courts  of 
«qnity),  it  seems  to  me  that  there  is  a  very  short 
and  conclusive  answer  to  the  respondents'  argu- 
ment. Certainly  no  vepresentation  was  made  by 
Proctor  to  the  effect  that  he  would  not  enforce  his 
rights,  or  that  he  had  got  no  rights,  as 
against  these  defendants ;  nor  was  there  any 
conduct  which  amounted  to  such  a  represen- 
tation. I  think  the  only  possible  or  plansible 
ground  which  Mr.  Bigby  was  then  enabled  to 
take  was,  that  there  had  been  what  he  called  ' 


acquiescence,  which  precluded  the  plaintiff  from 
now  raising  the  question  of  the  validity  of  his 
patent,  and  the  question  of  the  infringement  of  it 
Dy  any  of  these  defendants.  But,  in  order  to 
make  out  such  acquiescence,  it  is  necessary  that 
Mr.  Bigby,  or  his  clients,  shonld  establish  -that- 
the  plaintiff  stood  by  and  knowingly  allowed 
these  defendants  to  proceed  and  to  expend  monejr 
in  ignorance  of  the  fact  that  he  had  rights,  and 
meant  to  assert  such  rights.  If  he  made  out  that, 
a  court  of  equity  would  not  afterwards  allow  the 
plaintiff  to  interfere  with  the  defendants  except 
npon  the  terms  of  placing  them  in  the  same  position, 
and  compensating  them  for  the  loss  which  they 
had  sustained  owing  to  a  mistake  which  he 
favoured.  It  seems  to  me  that  it  is  impossible  to 
apply  this  doctrine  to  the  facts  before  us.  Did 
the  defendants,  in  the  first  place,  know  of  the 
plaintiff's  patent  P  They  do  not  say  that  they  did 
not,  and  I  shonld  think  that  in  all  probability  they 
knew  of  the  existence  of  the  plaintiff's  patent  aa 
well  as  the  plaintiff  himself.  Did  they  make  such 
a  mistake  as  is  alleged  P  Did  they  think  that  the 
plaintiff  had  no  rights,  and  never  m(»nt  to  assert 
any,  and  draw  from  his  inaction  the  inference  that 
they  might  safely  proceed  P  They  do  not  say  so 
themselves,  and  how  can  one  assume  that  men  are 
misled  who,  when  they  are  called  into  the  box,  will 
not  say  so  P  If  they  do  not  bay  they  were  misled 
— if  the  patent  of  the  plaintiff  was  presumably 
within  their  knowledge  to  every  extent  that  was 
necessary  for  the  ascertainment  of  their 
rights — ^why  should  the  plaintiff  suppose  that 
they  were  ignorant  of  that  which  the  court  cannot 
be  snre  that  they  did  not  know  perfectly  well  P  It 
seems  to  me  that  the  true  inference  to  be  drawn 
is,  that  the  defendants  other  than  Bennia  were 
acting  at  their  own  peril  throughout,  and  knew 
they  were  so  acting.  Although  they  reckoned  on 
security,  and  although  for  a  long  time  the  plaintiff 
in  all  probability  did  not  suppose  that  he  himself 
was  going  actually  to  interfere,  nothing  passed 
between  the  parties  on  the  part  of  the  plaintiff 
which  lulled  them  into  any  more  security  than 
they  took  upon  themseJves  the  risk  and  responsi- 
bility of  supposing  to  exist.  That  being  so,  as 
regards  the  defendants  other  than  Bennis,  I  will 
now  briefly  state  the  conclnsion  at  which  I  have 
arrived  on  the  qaeation  as  to  Bennis's  patent, 
which  was  urged  by  Mr.  Aston.  Mr.  Aston,  in  the 
first  place,  maintained  that  there  was  no  infringe- 
ment on  the  part  of  his  client,  and  that  if  there 
was  any,  it  was  only  in  respect  of  the  radial  action 
of  the  door.  He  said  that,  if  there  was  infringe- 
ment in  respect  of  that,  that  part  was  not 
described  in  the  patent  of  Proctor,  it  was  not  put 
forward  as  a  substantial  element  of  claim ;  and 
that  the  reason  the  plaintiff  did  not  do  so  was  that 
if  he  had  done  so  it  would  not  have  been  a  good 
subject-matter  for  a  patent.  It  seems  to  me  that 
the  answer  to  Mr.  Aston's  contention  is  this  :  that 
the  plaintiff's  claim  is  for  a  combination  and 
nothing  more,  and  that  when  a  combination  only 
is  claimed,  the  combination  being  a  novelty,  it  is 
immaterial  that  the  patentee  should  point  out  how 
far  he  claims  novelty  for  particnlar  portions 
which  go  to  make  up  the  combination.  Those  por- 
tions are  not  his  claim,  bat  it  is  the  putting  them 
together  and  combining  them  that  constitutes 
his  claim.  That  seems  to  me  to  be  the  true  law 
as  laid  down  in' .Harrison  V.  The  Andertton  Foundry 
Company,   without   a   reference  to   which  case 
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FoBwell  T.  Bottock  ought  not  to  be  read ;  because 
i(  is  possible  to  misread  FoxweU  v.  Bosloek  unless 
jron  correct  your  impression  ot  it  afterwards  by 
the  judgment  of  the  House  of  Lords  in  Harrison 
T.  The  Anderaion  Foundry  Company.  Then,  again, 
it  is  said  that,  Bennis's  patent  of  April  being 
taken  out  before  the  plaintifTs  patent  of  June, 
there  was  no  difference  between  the  two;  that 
the  defendant  had  a  right  to  stand  upon  his  prior 
grant  from  the  Crown,  and  that  tnere  was  no 
difference  between  the  two  which  a  mechanic  of 
ordinary  competency  could  not.  easily  achieve. 
Now,  to  my  mind,  the  answer  to  that  is,  that 
there  is  no  evidence  upon  which  I  could  rely  to 
snpport  that  view,  and  that  Bennis  himself 
for  five  years  afterwards  did  not  make  the  change. 
Having  disposed  of  the  assault  made  npon  the 
validity  of  the  patent,  I  pass  to  the  question 
whether  there  has  been  any  infringement.  Now, 
has  the  combination  been  taken,  or  a  substantial 
part  of  it?  All  ha;3  not  been  taken.  Has  so 
much  then  been  taken  as  amounts  to  an  inf  ringe- 
mentp  Has  the  defendant  taken  enough  to 
produce  the  same  result  by  the  same  means, 
or  by  mere  mechanical  equivalent  for  the 
the  same  means?  What  is  the  substance  of 
this  invention?  It  is  a  machine  which  pro- 
daces  a  successful  intermittent  radial  stoker; 
and  the  machine  is  described  in  the  patent  as  a 
combination  of  tappets,  shafts,  and  springs,  in 
connection  with  a  door.  None  of  these  are  clainfed 
aeparately.  Mr.  Aston  and,  I  think  Mr.  Bousfield, 
addressed  to  us  an  ingenious  argument  with  a 
view  of  showing  that  some  emphasis  was  laid  upon 
tiie  claim  of  the  door,  which  prevented  us  from 
treating  the  whole  as  a  mere  claim  to  a  combina- 
tion— that  the  door  was  picked  out.  so  to  speak, 
in  the  description,  from  the  tappets,  and  shafts, 
and  springs  in  an  emphatic  way.  I  cannot  see 
that  there  is  any  severavce  of  the  door  from 
the  other  subject-matter  of  the  patent  which 
prevents  this  m>m  being  a  simple  combination,  or 
which  in  law  renders  the  combination  of  the 
tappets,  shafts,  springs,  and  door  anything 
different  from  what  it  would  be  if  the  words  "  in 
connection  with  the  doors  "  had  been  left  out,  and 
the  words  had  simply  been,  "  the  tappets,  shafts, 
and  springR  when  applied  to  the  doors,"  or  "  with 
the  doors."  I  think  the  truth  is,  that  the  doors 
vers,  in  the  eye  of  the  inventor,  an  extremely 
important  part  of  the  combination,  and  gave,  so 
to  apeak,  the  key  to  the  whole ;  and  it  is  on  that 
gronnd  that  he  employs  the  language  he  does ; 
out  none  here  are  claimed  separately.  Now  I ' 
think  it  goes  to  the  root  of  this  case  to  remember 
that  this  is,  as  was  described  by  one  of  the 
oounsel,  really  a  pioneer  invention,  and  by  the 
light  of  that  we  ought  to  consider  the  question 
irhether  there  have  been  variation^  or  omissions, 
or  additions  which  prevent  the  machine  which  is 
complained  of  from  being  an  infringement  of  the 

flaintiff's  patent.  With  regard  to  the  variations, 
take  precisely  the  same  view  that  the  Lord 
Jnstice  has  taken,  and  I  will  not  travel  over  the 
matter  which  he  has  gone  over  in  detail.  With 
regard  to  the  additions  or  omissions,  it  is  obvious 
that  additions  may  be  an  improvement;  but  the 
mere  fact  that  there  is  an  addition,  or  that  there 
is  an  omission,  does  not  enable  yon  to  take  the 
plaintiff's  patent.  The  simple  question  is,  not 
whether  the  addition  is  a  material  one,  or  whether 
the  omission  is  material,  but  whether  what  has 


'  been  taken  is  the  substance  and  essence  of  the 
invention.  That,  I  think,  is  the  view  in  spite  of  the 
language  of  the  Master  of  the  Bolls  which  was 
quoted  to  us.  I  doubt  whether  he  intended  to  go 
so  far  as  in  this  case  was  contended  for.  I  think 
yon  must  go  back  and  ask  yoarself  whether  the 
substance  of  the  machine  is  taken,  and  that,  seems 
to  me  to  be  the  true  test  as  propounded  by  the 
House  of  Lords.  Now,  in  G-urtit  v.  Flail  and 
other  cases  it  has  been  said  that  yon  must  hold 
the  patentee  to  his  particular  mechanical  device 
when  he  has  claimed  a  particular  mechanics] 
device  for  effecting  the  object  in  view.  But,  when 
you  are  considering  an  absolutely  new  invention, 
you  cannot  apply  that  rule  withont  recollecting 
that  the  result  effected,  as  well  as  the  eombina- 
nation,  is  new,  and  that  when  there  is  really  an 
ingenious  novelty  in  the  idea,  and  the  combinatioa 
wul  produce  a  novel  result,  that  novelty,  in  the 
idea  and  the  production  of  the  result,  must  enter 
really  into  the  merit  of  the  thing  itself.  And  it 
must  be  remembered  that,  for  the  first  time,  the 
plaintiff  produced,  instead  of  mere  automatic 
feeding,  an  intermittent  radial  action  of  the  &tf 
or  door,  and  that,  although  the  defendant  bag 
substituted  here  and  there  something  which 
amounts  to  a  variation,  he  has  still  taken  the 
substance  and  essence  of  the  plaintiffs  combinar 
tion.  In  my  mind  I  do  not  feel,  after  the 
reflection  we  have  given  to  the  case,  much  doubt 
that  there  has  been  an  infringement,  and  for 
that  reason,  I  think  the  defendant  Bennis's  appeal 
ought  to  fail. 

Fet,  L.J. — I  have  arrived  at  the  same  cont 
elusion  as  my  learned  brethren;  and  were  it  not 
for  the  importance  of  the  case,  and  for  the  fact 
that  I  am,  to  some  extern,  differing  from  the 
decision  of  the  learned  Yioe-Chancellor,  I  shonU 
probably  content  myself  with  expressing  my 
simple  concurrence.  It  is,  however,  proper 
that  I  should  make  a  few  observations,  and, 
in  doing  so,  I  will  follow  the  line  which 
has  be^  adopted  by  Bowen,  L-J.,  and 
first  consider  the  point  raised  by  the  appeal 
of  those  defendants  against  whom  an  injunction 
was  sought  on  the  ground  of  their  user  of  the 
machine.  Their  case,  which  was  successful  before 
the  Yice-Chancellor,  may  be  stated  in  one  or 
other  of  two  ways:  it  may  be  placed  on  the 
equitable  doctrine  of  acquiescence,  or  it  mav  be 

f  laced  on  the  legal  doctrine  of  estoppel  by  condacL 
t  appeai-s  to  me  not  very  material  to  inquire 
which  of  those  two  modes  of  stating  their  case  is 
the  more  proper,  although  both  have  been  urged 
before  us.  It  appears  to  me  that,  in  the  present 
case,  there  is  no  evidence  of  mistake  of  their 
rights  by  the  defendants.  There  is  no  evidence 
of  knowledge  on  the  plaintiff's  part  of  any  mistake 
by  the  defendants  of  their  legal  rights;  and 
further,  I  think  that  there  is  no  evidence  of  any 
representation,  made  cither  by  conduct  or  by 
words,  to  the  defendants  by  the  plaintiff,  of  the- 
character  which  was  relied  on,  and  which  would 
be  necessary  to  support  either  the  equitable  or 
the  legal  defence.  It  was.urged  that,  when  the 
plaintiff  pressed  his  machine  upon  these  defen- 
dants as  being  better  than  Bennis's  machine,  be 
said  to  them,  in  effect,  "  Try  my  machine,  beawse 
it  is  the  better,  but  ultimately  buy  whichever  (d 
the  two  machines  you  find  to  be  the  better ; "  and 
that  if  Bennis's  was  found  to  be  the  better,  or 
supposed  to  be  better  than  that  of  Bennis,  he,  ■»' 
igitized  by  VjC 
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fact,  urged  upon  the  defendants  to  buy  Bennis's 
machine.  In  my  jadgment  that  is  not  the  effect, 
meaning,  and  force  of  what  the  plaintiff  said.  I 
think  he  put  forward  one  strong  commercial 
reason  why  he  desired  the  defendants  to  purchase 
his  machine,  namely,  that  it  was  the  better  of  the 
'two ;  but,  in  saying  that,  it  appears  to  me  that  he 
did  not  intend  to  sugi^est  that  he  abandoned  any 
I^al  rights,  that  the  defendants  had  no  right  to 
suppose  that  he  was  abandoning  any  legal  rights, 
and  that  there  was  no  representation  to  the  effect 
which  the  defendants  attributed  to  it.  I  think, 
therefore,  that  the  defence  of  the  defendants  who 
used  the  machine,  whether  it  be  treated  s«  a 
legal  defeuce  of  estoppel,  or  as  an  equitable 
defence  of  acquiescence,  entirely  fails.  The 
ingredients  necessary  to  each  of  these  defences 
are  wanting.  "With  rega,rd  to  what  may  be  called 
the  larger  ouestion  in  this  case,  namely,  that  with 
regard  to  the  patent  and  the  infringement  of  it,  I 
hope  I  can  express  my  views  in  very  few  words. 
One  inquiry,  wnich  was  perhaps  rather  incidentally 
hinted  at  than  discussed  in  form,  was,  whether 
there  was  any  prior  publication  of  an  invention 
which  was  substantially  the  same  as  the  plaintiff's; 
and  the  two  which  our  attention  was  drawn  to 
were  Stanley's  and  Church's.  [His  Lordship 
disenssed  and  dismissed  this  part  of  the  case  and 
continued:]  Let  me  make  a  few  observations 
'With  regard  to  the  important  question  of  infringe 
ment.  No  doubt  that  question  becomes  one  of 
some  difiSculty  in  the  present  case,  from  the 
great  particularity  of  the  language  in  which  the 
plaintiff  has  made  his  claim.  There  ia  no  doubt 
tie  has  described  the  machine ;  he  has  indicated 
the  parts  of  it  by  letters,  and  he  has  said  that 
what  he  claims  is  not  the  hopper  or  the  spiked 
rollers,  or  the  shafts  and  worms  for  operating  the 
same;  but  he  says,  "What  I  do  claim  is  the 
-employment  of  the  tappets  G  G  and  shafts  i!  E, 
and  springs  H,  when  applied  to  and  in  connection 
with  the  doors  D  D,  as  and  for  the  purpose  herein 
fully  described  and  illustrated."  No  doubt,  aa 
was  said  with  force,  the  language  used  is  very 
particular,  that  the  patentee  claims  these  four 
dements — the  tappets,  the  shafts,  the  springs, 
and  the  doors.  He  claims  them  by  reference  to 
the  figures,  and  he  describes  them  by  the  letters 
which  in  those  fieures  indicate  the  respective 
parts;  but  I  think  the  main  inquiry  which 
we  have  to  answer  before  determining  the  true 
oonstmction  of  that  claim  is  this:  Was  this 
•  combination  for  an  old  object,  or  was  it  a  com- 
Irination  for  a  new  object  P  It  appears  to  me 
that  the  cases,  and  the  reasons  of  the  cases,  draw 
a  broad  distinction  between  combinations  which 
are  old  as  regardstheir  elements,  and  old  as  regards 
the  object  to  be  obtained,  and  combinations 
which,  though  old  as  regards  the  elements  are  new 
as  regards  the  mode  of  putting  them  together, 
and  new  as  regards  the  object  to  be  attained.  I 
think  that  a  oomparison  of  what  was  said  in 
Gyrtit  v.  Piatt,  on  the  one  hand,  where  a  broad 
distinction  was  drawn  by  Lord  Hatherley 
between  old  and  new  objects,  with  what  was  said 
by  Lord  Cairns  in  Clarke  v.  Adie,  and  what  he 
indicated  as  the  second  mode  in  which  the 
combination  might  be  infringed  in  that  case; 
and,  again,  with  what  was.  said  by  the  present 
Master  of  the  Rolls  in  the  case  of  Nordevfdt  v. 
Gardner,  goes  to  show  that  there  is  a  broad  line 
•of  distinction  to  be  drawn  between  cases  of  com- 


bination for  an  old  object  and  cases  of  combination 
for  a  new  object ;  and,  as  I  have  alreadv  said,'! 
vhink  ibhat  reason  goes  tosupport  those  autnoritiw. 
Was,  then,  the  object  in  tne  present  case  an  old 
one,  or  was  it  a  new  oneP  Patting  coal  upon  a 
fire  is  an  act,  if  not  as  old  as  Adam,  I  suppose  as 
old  as  the  time  when  Tubal-Cain  wrought  in 
metals,  or  when  Prometheus  introduced  fire  to 
mankind.  It  is,  therefore,  aa  old  as  it  can  be. 
But  is  that  the  real  object  of  the  patent?  I 
think  that  the  real  object  of  the  patent  must  he 
taken  to  be  this — the  automatic  placing  of  coal 
on  a  fire  by  intermittent  radial  action.  That 
object  is  new.  I  think,  therefore,  that  we  arc 
bound  to  construe  this  combination  as  a  combina- 
tion to  effect  a  new  and  useful  object.  That  being 
so,  it  appears  to  me  that  what  was  said  by 
Lord  Cairns  in  Clarke  v.  Adie  {ubi  sup.)  distinctly 
applies.  He  said :  "  The  second  mode  " — that  is 
to  say,  the  second  mode  in  which  a  oombinatifln 
may  be  infringed — "would  be  one  wliich  might 
occasion  more  difficulty.  The  infringer  might 
not  take  the  whole  of  the  instrument  here 
d(^6cribed,  but  he  might  take  a  certain  number  of 
parts  of  the  instrument  described  ;  he  might 
make  an  instrument  which  in  many  respeols 
would  resemble  the  patented  instrument,  but 
would  not  resemble  it  in  all  its  parts.  And  there 
the  question  would  be,  either  for  a  jury  or  for  any 
tribunal  which  was  judging  of  the  facts  of  the 
case,  whether  that  which  was  done  by  the  alleged 
infringer  amounted  to  a  colourable  departure 
from  the  instrument  patented,  and  whether  in 
what  be  had  done  he  had  not  really  taken  and 
adopted  the  substance  of  the  instrument  patented." 
That  appears  to  me  to  be  the  inquiry  in  the 
present  case.  Here  we  have  these  broad  features 
of  likenexs,  that  in  both  the  machines  the  motion 
is  a  radial  motion ;  in  both  machines  it  is  an  inter- 
mittent motion ;  in  both  machines  it  is,  of  course, 
produced  by  means  of  a  radios ;  in  both  machines 
that  radius  is  mbved  in  one  direction  by  tappets, 
and  the  same  radius  is  moved  in  the  opposite 
direction  by  a  spring.  All  those  broad  features 
of  the  machines  are  in  common,  but  there  is 
this  difference,  that  in  the  plaintiff's  machine 
the  shaft  is  impelled  by  the  tappets  and  by  the 
spring,  whereas  in  the  defendant's  machine  the 
radius  itself  is  impelled  by  the  tappets  and  the 
spring.  It  would  follow  that  the  radius  in  the 
plaintiff's  machine  is  attached  to  the  shaft, 
whereas  the  radius  in  the  defendant's  works  on  a 

?in.  That  is  the  broad  distinction  between  them. 
he  result,  however,  appears  to  me  to  be 
substantially  the  same ;  by  substituting  the  pin 
for  the  shaft  as  the  centre  on  which  the  radius 
acts,  and  by  impelling  the  radius  itself  inst«td  of 
impelling  the  shaft  fixed  to  the  radius,  yon 
have  produced  in  substance  precisely  the  same 
radial  action  by  the  same  means.  Yon  drive  your 
radius  in  one  direction  by  tappets,  and  you  drive 
it  in  the  other  direction  by  the  spring,  and  yoa 
produce  the  same  result,  namely,  feeding  coal  by 
a  radial  motion,  made  intermittent  in  one 
direction  by  the  operation  of  the  tappets,  and  in 
the  other  direction  by  the  spring  shaft.  I  think, 
therefore,  that  we  have  a  new  combination  for  a 
new  object,  that  the  gist  of  that  combination  has 
been  taken  by  the  defendant,  and  that  con- 
sequently it  is  an  infringement.  I  entirely  concur 
with  the  conclusion  arrived  at  by  my  learned 
brethren,  and  I  think  the  proper  judgment  will  be : 
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To  direct  that  theorder  of  theVioe-Chancellor  do 
atand  varied ;  then  omit  that  portion  of  the  judg- 
ment by  which  the  court  below  dismissed  theaction 
•ffainat  the  defendants  Greenhaigh  and  Shaw,  and 
bosses  and  Winkworth;  and  discharge  that 
portion  of  it  which  directs  the  plaintiff  Proctor 
to  paj  the  costs  of  those  defendants.  Instead 
of  the  injanction  which  has  been  granted  against 
the  defendant  Bennis  only,  the  injunction  will  go 
in  similar  terms  against  all  the  defendants.  The 
inquiry  as  to  damages,  which  was  directed  only 
against  the  defendant  Bennis,  mnst  go  ag[ain8t 
the  other  defendants,  if  asked  by  the  plaintiff, 
in  respect  of  their  user  of  the  machines — not  their 
aale.  The  direction  with  regard  to  the  payment 
of  the  sums  ascertained  by  the  inquiry  must  be 
a  several  direction  against  each  detencant  as  to 
the  amonnts  fonnd  a^inst  them.  The  orders 
with  regard  to  delivering  up  apparatus  and  with 
regard  to  costs  must  extend  to  all  the  defen- 
duts.  That  portion  of  the  order  which  deals  with 
tho  certificate  we  leave  intact,  and  the  last 
portion,  which  deals  with  the  suspension  of  the 
order,  of  course,  being  temporary,  will  fail.  The 
inquiry  as  to  damages  as  against  Bennis  is  some- 
what too  confined,  but  that  was  by  choice  of 
the  plaintiffs  themselves,  and  will  not  be  varied. 
Appeal  of  plaintiff  aUowed.  Appeals  of  drfen- 
dant$  ditmismd. 

Solicitors  for  the  plaintiffs,  Shaw  and  TremeUen, 
for  A.  M.  Blair,  Manchester. 

Solicitor  for  Bennis,  S.  Stringer,  Manchester. 

Solicitors  for  Crosses  and  Winkworth,  Jbfcn- 
«te»,  Harrison,  and  Pouell,  for  T.  W.  Winder, 
Bolton-le-Moors. 

Solicitors  for  Greenhaigh  and  Shaw,  Clieeter 
and  Co.,  for  A.  W.  Eead,  Manchester. 


Dee.  7  and  9, 1887. 
(Before  LordEsHKR,  M.B.,  Bowsn  and  Fst,  L.JJ.) 

Weldom  V.  Maples  AND  OTHsas.  (a) 
•  Practice — Seeurity  for  costs  of  appeal — Order 

LVIIL,  r.  15. 
Poverty  is  not  the  only  ground  vpon  which  seeurity 
for  the  costs  of  an  appeal  wiU  he  ordered.  Where 
a  primd  facie  ease  ts  made  out  of  an  abuse  of 
the  process  of  the  court  by  the  appellant,  and  the 
costs  of  previotis  proceedings  have  not  been  paid, 
seeiMrity  will  be  ordered  to  be  given,  aWiough 
there  %s  no  evidence  that  the  appellant  hcus  not 
the  means  of  paying  the  costs  of  the  appeal. 
Obioinal  motion. 

This  was  an  application  by  the  defendants  that 
the  plaintiff  should  be  ordered  to  give  security 
for  the  costs  of  an  apfKsal  from  a  judgment  of 
the  (Queen's  Bench  Division  dismissing  the  action 
as  frivolous. 

In  the  affidavit  made  by  one  of  the  defendants 
in  support  of  the  application,  the  deponent,  after 
■tating  the  proceedings  in  the  former  actions 
brought  by  the  plaintiff  (which  are  set  out  in  the 
judgment),  and  the  applications  and  orders  made 
in  tibem,  stated  that  he  was  advised  and  believed 
that  the  present  appeal  was  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of  the 
court ;  and  he  also  stated  that  the  plaintiff  had 
■aid  that  she  wnuld  not  pay  the  defendants'  costs 
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if  she  failed.     It  was  not  stated  that  she  waa 
without  means  of  paying  costs. 

/.  Digby  for  the  defendants. 

The  plaintiff  in  person.  ^^^  ^^  ^^^ 

Dee.  9. — Bowen,  L.J. — This  case  seems  to  me 
of  some  importance,  because  our  judgment  goea 
beyond  the  cases  in  which  security  for  the  costs 
of  an  appeal  is  usually  ordered.    It  is  generally 
because  the  appellant  has  no  means  of  paying  tl» 
costs  of  the   appeal    if    nnsnccessful,  that    this 
court  has  ordered  security  to  be  given.    In  this 
case  the  affidavit  that  has  been  read  in  support 
of  the  application  falls  short  of  establishing  tuat. 
But  what  is  tho  rule  which  we  have  to  apply  ? 
It  is  the  last  part  of  rule  15  of  Order  LVIII., 
which  says :  "  Such  deposit  or  other  security  for 
the  costs  to  be  occasioned  by  any  appeal  shall  be 
made  or  given  as  may  be  directed  under  spec^ial 
circumstances  by  the  Court  of  Appeal."     The 
rule  is  not,  therefore,  confined   to  the  case  of 
poverty  alone,  as  it  was  suggested  during  the 
argpiment  that  it  possibly  might  be.     If   there 
are,  in  the  opininn  of  the  court,  special  cimum- 
stances  which  justify  the  order  being  made,  the 
court  may  act  upon  their  view  without  confining 
themselves  to  the  limits  of  the  case  of  poverty. 
It  seems  to  me  that  there  is  another  case  in 
which  the  court  ought  to  act  under  this  rule  beside 
the  case  of  poverty.    I  think  that  upon  the  facts 
before  us  a  primd  facie  case  has  been  made  ont 
of  an  abuse  of  the  process  of  the  court.    I  know 
nothing  of   the  merits  of   Mrs.  Weldon's  case. 
But,  in  1883,  Mrs.  Weldon  seems  to  have  brought 
an  action  against   Sir  Henry  De  Bathe.    That 
action  was  dismissed,  and,  in  the  course  of  it, 
eighteen  applications   had   been    made    by  the 
plaintiff,  all  of  which  were  either  dismisMd  <»■ 
resulted  in  no  order  being  made.    Another  action 
of    Weldon  v.  De  Bathe  was   brought    in  1887, 
which  was  dismissed  by  the  master,  hy  the  judge 
in  chambers,    and   by   the  Divisional   Court  as 
frivolous.     Upon  the  plaintiff  then  seeking  to 
appeal  to  this  court,  she  was  ordered  to  give 
security  for  costs  as  a  condition  of  her  appeal 
being  heard ;  and  that  security  was  never  given. 
Then  the  plaintiff   brought  an  action   against 
Maples,  Teesdale,  and  Co.,  who  acted  as  solicitors 
for  Sir  Henry  De  Bathe,  and  against  Sir  Heniy 
De  Bathe,  for  alleged  perjury  and  libelloui  state- 
ments contained  in  affidavits  made  in  the  former 
action.     That    action    was     dismissed     by   the 
master  as  frivolous,  and  Mrs.  Weldon  appealed 
to  the   judge    in    chambers.      The    judge   also 
thought  the  action  was  frivolous,  and  struck  oat 
the  statement  of  claim;  but  he  offered  to  give 
Mrs.  Weldon  the  opportunity  of   amending  it. 
This  offer  she  recused,  and  the  action  was  there- 
upon dismissed  as  frivolous.    The  costs  of  this 
action  have  not  been  p>aid.     The  plaintiff  then 
commenced  the  present  action  against  the  same 
defendants.    The  statement  of  claim  was  struck 
out  by  the  master ;  then  there  was  an  appeal  to 
the   judge  in  chambers,  and   from  him  to  the 
Divisional  Court,  and  the  same  result  followed  as 
in  the  previous  cases.     Now  an  appeal  is  broa^t 
to  this  court.    I  have  compared  the  statements 
of  claim  in  this  action  and  the  preceding  one, 
and  thny  are  substantially  the  same.    The  facts 
that  I  have  stated,  in  my  opinion,  make  out  a 
strong  prvmA  faoie  case  in  support  of  the  allega- 
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tion  that  this  action  is  an  abnse  of  the  process 
of  the  conrt.  I  say  a  mimd  facie  case,  becaose 
w*  have  not  ^et  heard  the  appeal,  and  are  not 
now  deciding  it.  I  am  of  opinion  that  this  court 
has  power  to  take  action  in  respect  of  either  a 
past  abnse  of  the  process  of  the  court,  or  a 
threatened  abnse  of  it ;  and  in  this  case  I  think 
that  there  are  both.  In  addition,  we  have  the 
fact  that  none  of  the  costs  of  the  previous  pro- 
ceedings have  been  paid.  At  first  I  thought  that 
the  party  to  whom  tne  costs  are  payable  ought  to 
put  in  execution  before  reiving  on  the  nonpaymect 
as  a  ground  for  asking  for  security  for  future 
costs.  But,  upon  consideration,  I  think  that  that 
is  not  the  true  principle.  We  do  not  think  that  a 
litigant  should  be  driven  to  take  a  measure  of 
that  sort.  Those  two  facts,  therefore — a  primd 
fade  case  of  an  abuse  of  the  process  of  the  court 
and  nonpayment  of  the  costs  of  past  pro- 
ceedings— taken  together  fully  justify  ns  in 
ordering  Mrs.  Weldon  to  give  security  for  the 
coats  of  this  appeal.  We  order  that  she  give 
security  to  the  amount  of  102. 

Far,  L.J. — ^I  entirely  agree  in  the  judgment 
which  has  been  delivered. 

Solicitors  for  the  defendants,  JlfoplM,  Tee«(2ale, 
and  Co. 


HIGH    COURT  OF  JUSTICE. 

CHANCBBT  DIVISION. 
ScAwrday,  Nov.  26, 1887. 

(Before  Chiitt,  J.) 
Tetlet  v.  6HipnTH.(a) 
PraeHee—Pleciding — Statemeat  of  claim — Married 
iBoman — Contract — Separate  ettate — Motion  for 
jiidgment — Married  Women's  Property  Act  1882 
(45  <J-  46  Viet.  e.  75),  «.  1,  ivb-iecti.  2,  3— EuJe» 
of  Court  188.3,  Order  XXVII.,  r.  11. 
Where  a  'married  woman  is  the  defendant  to  an 
action  on  a  contract,  arui  hat  made  default  in 
the  delivery  of  a  defence,  the  plaintiff's  statement 
of  claim  must  contain  an  allegation  that  the 
defendant    has    separate    estate;    otherwise  the 
court  will  refuse  to  make  an  order  against  the 
defendant  on  the'staiement  of  claim  under  Order 
XXVII.,  r.  11,  of  the  Bales  of  Court  1883. 
In  an  action  for  specific  performance  of  an  agree- 
ment for  a  lease  the  plaintiff  was  the  intended 
Ussor  and  the    defendant    the  intended   lessee. 
The  defendant  was  a  married  woman,  and  after 
entering  an  appeararice  to  the  action  put  in  no 
defence,  and  the  action  came  on  in  due  course 
upon   motion  for  judgment    upon    default    of 
defence. 
The  statement  of  claim  contained  no  allegation 
that  the  defendant  had    separate  estate.      The 
question  arose  whether  the  plaintiff  was  entitled 
to  judgment  against  the  separate  estate  of  the 
married  woman  without  having  alleged  in  hit 
statement  of  daim  that  she  had  separate  estate. 
Held,  that,  owing  to  the  omission,  no  order  could  he 
made;    but  that  liberty  would  be  given  to  the 
plaintiff  to  amend  his  statement  of  claim. 
Ik  this  action  the  plaintiff  claimed  specific  per- 
formance of  an  agreement  for  a  lease,  payment 
for  use  and  occupation,  and  damages.    Tne  plain- 
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tiff  (inter  alia)  proposed  to  take  judgment  for 
120Z.  as  arrears  of  rent.  The  plamtiS  was  the- 
intended  lessor  and  the  defendant  the  intended 
lessee. 

The  defendant  was  a  married  woman,  and  her 
husband  was  not  joined  as  a  party  to  the  action. 
Although  it  was  stated  in  the  title  both  of  the- 
writ  of  summons  and  of  the  statement  of  claink 
that  the  defendant  was  sued  in  respect  of  her 
separate  estate,  the  statement  of  claim  con- 
tained no  allegation  that  the  defendant  was 
possessed  of  separate  estate  at  any  date. 

The  defendant  entered  an  appearance  to  the 
action,  but  failed  to  deliver  a  defence. 

A  motion  was  accordingly  made,  under  the 
Bules  of  Court  1883,  Order  XXVII.,  r.  11,  for 
judgment  on  the  pleadings ;  and  the  motion  now 
came  on  in  the  usual  way  as  a  short  cause. 

Bule  11  of  Order  XXVII.  of  the  Bules  of 
Court  1883  provides  that. 

In  all  other  actions  than  those  in  the  preceding  rales, 
of  this  order  mentioned,  if  the  defendant  makes  aefanlt 
in  delivering'  a  defenoe,  the  plaintiff  ma^  set  down  the- 
action  on  motion  for  jndgment,  and  snoh  judgment  shall 
be  giren  as  npon  the  statement  of  claim  the  conrt  or  a 
jn(^e  shall  consider  the  plaintiff  to  be  entitled  to. 

W.  D.  Bawlini  for  the  plamtiff. 

Chittt,  J. — It  appears  to  have  been  held  by 
the  Conrt  of  Appeal  in  the  case  of  PaUiser  v. 
Chtmey  (19  Q.  B.  Div.  519)  that  the  effect 
of  the  Married  Women's  Property  Act  1882. 
s.  1,  sub-sect.  2,  does  not  make  a  married- 
woman  capable  of  rendering  herself  liable 
in  respect  of  her  separate  property  on  any  con- 
tract unless  she  had  some  separate  property  at  the' 
time  the  contract  was  entered  into.  The  plain- 
tiff in  this  case  is  only  entitled  to  snch  judgment 
as,  upon  the  statement  of  claim,  the  court  con- 
siders he  is  entitled  to.  The  plaintiff  does  not 
allege  in  his  statement  of  claim  that  the  present 
defendant,  who  is  a  married  woman,  had  any 
separate  estate  at  the  date  of  the  contract. 
Primd  facie  a  married  woman  cannot  enter  into 
a  contract ;  but  if  she  has  separate  estate  she  caa 
do  80.  I  decline,  therefore,  in  my  present  view  of 
the  authorities,  to  make  any  order  at  present,  and 
before  I  can  do  so  the  matter  must  be  argued. 
But  the  plaintiff  can  mention  the  matter  again, 
and  can  take  liberty  to  amend  his  statement  o£ 
claim,  in  which  event  he  must  serve  the  defen- 
dant again. 

Solicitors :  BoUon,  Bobbins,  Butk,  and  Co., 
agents  for  Thomat  Henry  Towntend,  BawtenstalU 
near  Manchester. 


Satarday,  Nov.  26, 1887. 
(Before  Chittt,  J.) 

Be  LoNDOK-sTBJEET,  Gkeenwich,  and  the  Loxdo>\ 
Chatham,  and  Dover  Railway  (Fukther. 
PowEss)  Act  1881.  (a) 

Practice — Cottt — Petition  for  payment  out — Letsor 
and  lessee — Costs  of  appearance — Lands  Clauses 
Consolidation  Act  1845,  ss.  74,  80. 

A  petition  waspresented  by  the  lessee  of  certain  pro- 
perty computsorHiy  taken  by  a  railway  company 
for  payment  out  of  court  of  a  fund  representing 
hie  compensation  under  an  award  made  in  Nov. 
1884.  At  the  date  of  the  award  rent  was  due  ta 
the  lessor,  who  had  the  usual  right  of  re-entry  in 

(a)  Baportad  br  A.  OOTsaABMS  Sw,  Esq.  Bsrristsi>«t-Lsw. 
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tUfatdt  of  paymetU.  At  the  date  of  payment  of 
tkefand  into  eonrt  ike  railway  company  had  not 
completed  the  purchase  of  Me  lestor's  intereet. 
Subeequenily  to  the  pitrchaaa  of  hie  interett  the 
lessor  gave  notice  to  the  railway  company  of  his 
daim  to  have  his  unpaid  rent  paid  out  of  the  fund 
m  court  claiinpd  by  the  lessee.  Accordingly  he 
received  notice  of  the  presentation  of  the  petition 
from  the  railieay  company  and  appeared  at  the 
hearing,  although  not  served  nor  made  a  formal 
retpoindent  to  the  petition.  His  claim  was  settled 
hy  the  petitioners,  bat  the  question  arose  at  to 
whether  or  not  the  railway  company  should  pay 
his  costs. 
Held,  that  the  right  of  re-entry  was  an  incumbrance 
on  the  leasehold  intereai,  and  therefore  on  the  fund 
in  court,  and  notice  haioing  been  given  to  the  rail- 
way company  by  the  lessor  he  was  rightly  before 
the  court  for  their  protection,  and  Otey  mtttt  pay 
his  costs. 

The  London,  Chatham,  and  Dover  Bailway  Com- 
panj  served  notice  to  treat  npon  the  lessor  and 
upon  the  person  in  theoccapation  of  certain  lease- 
hold premises  known  as  No.  31,  London-street, 
Greenwich. 

On  the  17th  March  1884  an  award  was  given  in 
respect  of  the  lessor's  intereai. 

On  the  7th  Nov.  1884  an  award  was  givoi  in 
respect  of  the  lessee's  interest  in  the  term  of 
years,  and  the  amount  of  compensation  was  fixed 
tbereby  at  the  mm  of  1120i. 

The  railway  company  gave  notice  to  the  lessor 
tiiat  they  wonld  pay  all  ontgoings  in  respect  of 
tbe  leasehold  interest  after  tAe  7tii  Nov.  1884  ami 
receive  all  profits. 

On  that  date  there  was  dae  to  the  lessor  for 
reat  the  snm  of  911.,  and  on  the  15th  April  1885 
tihe  lessor's  solicitor  gave  natica  to  the  railway 
company  that  that  sam  was  still  unpaid. 

Under  the  terms  of  the  lease  the  lessor  had  the 
usual  power  of  re-entry  for  nonpayment  of  rent. 

The  lessee  had  effected  several  mortgages  over 
the  leasehold  interest. 

The  railway  eompany,  on  the  31st  July  1885, 
paid  the  11202.  into  court,  and  gave  notice  thereof 
to  the  lessor. 

The  railway  company  completed  the  purchase 
of  tihe  lessor's  estate  by  paying  him  the  amount  of 
his  award  on  the  27th  Aug.  1886,  but  the  title 
shown  by  the  lessee  and  his  mortgagees  could  not 
be  made  out  to  the  satisfaction  of  the  railway 
company,  who,  by  deed-poll  dated  the  12th  Jan. 
1887,  and  executed  under  sects.  7S  and  77  of  the 
Lands  Clauses  Consolidation  Act  1845,  vested  the 
leasehold  interest  in  themselves. 

The  lessee  had  become  »  liquidating  debtor 
under  the  Bankruptcy  Act  1869.  The  trustee  of 
his  estate  now  joinra  with  him  and  his  mortgngees 
in  a  petition  for  payment  out  of  court  of  the 
11201. 

Notice  of  the  petition  was  given  to  the  lessor 
by  the  railway  company  and  by  the  petitioners. 

The  lessor  appeared  on  the  petition,  and  pend- 
ing its  coming  on  to  be  heard,  his  claim  for  rent 
was  discharged  by  the  petitimiers. 

On  the  hearing  of  tiie  petition  the  qnestion 
arose  whether  he  was  entitled  to  his  costs  of 
i^pearance,  such  costs  to  be  paid  by  the  railway 
company. 

G.  Johnston  Edwards  for  the  lessor. — On  the 
31st  July  1885,  the  date  when  the  11201.  was  paid 


into  court,  the  lessor  had  a  right  of  re-entry. 
This  constituted  an  incumbrance  upon  the  lano^ 
which  at  that  date  the  railway  compuiy  was 
bound  to  discharge,  although  they  would  have 
been  entitled  in  the  event  of  their  doing  so 
to  recover  it  back  from  the  persons  entitled  to 
the  lessee's  interest,  in  other  words  out  of  this 
fund  in  court.  The  lessor  is  a  person  interested, 
by  reason  of  his  right  of  re-entry,  which  he  has 
never  exercised,  in  the  fund  in  court,  under 
sect.  74  of  the  Lands  Clauses  Act.  Therefore  he 
has  a  right  to  appear,  and  is  entitled  to  his  costs 
of  so  doing. 

Whitehome,  Q.C.  lEorneU  with  him)  for  the 
railway  company. — The  lessor  is  not  interested 
in  the  fund  in  court,  and  has  no  right  to  appear. 
Even  supposing  that  he  has  such  a  right,  the 
lessee  is  in  default  for  not  having  paid  tne  rent, 
and  the  railway  company  must  be  repaid  by  him 
any  costs  which  the  appearance  of  the  lessor  may 
impose  upon  them. 

Bomer,  Q.C.  and  A.  d  BeckeU  TerreU  for  the 


Maclean,  Q.C.  and  Mulligan  for  the  mort- 
gagees. 

CHirrr,  J. — At  the  time  the  money  was  paid 
into  court  the  right  of  re-entry  was  an  incum- 
brance on  the  leasehold  interest,  and  therefore  on 
the  fund  in  court,  which  the  railway  company  was 
bonnd  to  see  discharged.  They  had  notice  from 
the  lessor  of  the  incnmlM^nce ;  but  did  not  dis- 
charge it.  They  paid  the  money  into  court,  and 
when  this  petition  was  presented  gave  notice  of 
it  to  tho  lessor.  He  therefore  rightly  appears  fw 
the  protection  of  the  railway  company,  and  they 
must  pay  his  costs. 

Solicitors:  Edwin  Shalless ;  John  White;  Sam 
imd  Son  ;  Warner,  Temple,  and  Go. 


April  26.  27, 28,  May  3, 4,  5,  and  Juiy  26, 1887. 

(Before  Stiiiu:i?g,  J.) 

Be  Trvfobt;  Tr;i7fokd  v.  Bl&sc.  (a) 

Jurisdiction — Nationality — Foreigner — Bight  <^ 
euccession  to — Foreign  judgment — Giving  ^«e( 
to — Gomity  of  eourU—NaiuAilisatioin  Act  1870 
(33  VieL  c  14),  s.  6. 

Althortgh  the  parties  daiining  to  be  entitled  to  the 
estate  of  a  deceased  person  may  not  be  hound  is 
resort  to  ike  tribtenats  of  tke  country  in  whiA  the 
deceased  teas  domiciled,  and  although  the  eowrts 
of  this  country  may  be  ecJled  upon  to  adminiiter 
the  estate  of  a  deceased  person  domiciled  abroad, 
and  in  such  ease  may  be  bound  to  ascertain  at 
best  they  can  wlu>,  according  to  the  law  ef  the 
domicile,  are  entttled  to  the  estate,  yet,  where  ths 
title  has  been  adjudicated  upon  by  the  court*  of 
the  domicile,  sneh  adjudication  is  binding  up»», 
and  must  be  followed  by,  the  eottrts  of  this  country. 

T.,  who  was  bom  in  England,  went  abroad,  oM 
whUe  there  had  a  ton,  who  claimed  to  he  hit  okly 
legitimate  child.  He  subsequently,  in  1842,  went 
to  Svniterland,  and  acgiuired  a  Swiss  nationality, 
without  being  required  to  renounce  his  EngHfh 
nationaUly,  wMeh  in  the  then  ttcUe  cf  Enfiii^ 
law  he  could  not  htme  tffeeluaily  done.  He  emU 
have  reUrujuithed  his  Swiss  nationality,  with  A* 

(«)  Bapcrtad  bj  A.  1.  HUL,  E^hi  BtnMMHrt-Lm. 
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eotuent  of  the  eanUmai  aitthorUie$,  but  he  never 
did  »o. 

S«  died  in  18<  8,  having  by  hit  vnU  left  his  property 
away  from  his  son  to  the  defendant. 

My  the  Swiss  law,  ike  son,  if  legitimate,  was  entiUed 
to  nine-tenths  of  the  property  cls  hi*  tompuleory 
portion,  but  iJie  contention  of  the  d^endant  was 
that  he  was  iUegitinutte. 

At  tJie  time  of  his  death  the  tettaior  was  resident  in 
France,  but  by  virtue  of  a  treaty  between  France 
and  Switzerland,  the  right  of  succession  to  the 
property  of  Swiss  subjects  dying  in  France  is 
regulated  according  to  Uve  law  of  their  nationality . 

The  matter  was  several  times  litigated  between  the 
plaintiff  and  defendant  in  the  courts  of  Zurich, 
and  ultimately  the  final  Court  of  Appeal  there 
decided  in  favour  of  tiie  son's  legittma,ey,  and 
declared  him  entitled  to  nine-tenths  of  the  pro- 

Tie  son  brought  this  action  asking  the  court  to 
enforce  the  judgmemt  of  the  Swiss  court  in  this 
country,  and  to  declare  that  th»  testator  died  in 
France  a  Sioiss  subject,  and  that  his  estate  ought 
to  be  adtnimistered  in  aeeordanee  with  the  law  of 
Switzerland. 
The  defendant  contended  that  the  dedsion  of  the 
Swiss  court  was  founded  on  English  law,  that  it 
had  acted  under  an  erroneous  view  of  tliat  law, 
and  that  the  whole  of  the  facts  were  not  before 
that  court. 
Held,  that  sect.  6  of  the  Naturalisation  Act  1870 
oppZteci  to  the  testator,  and  that  he  was,  at  the  time 
€fhia  death,  a  Swiss  and  not  a  British  subject; 
and  that  the  court  of  Zurich  had,  according  to 
the  lata  of  his  domicile,  jurisdiction  to  decide  on 
the  right  of  succession  to  his  estate ;  and  this  court 
was  bound  by  Uie  decision  of  the  Sunss  courts,  and 
that  decision  could  not  be  impeached  in  this 
country  on  the  ground  that  it  liad  proceeded  on  a 
miriake  as  to  the  English  law ;  nor  on  the  ground 
that  the  whole  of  the  facts  were  not  before  the 
court. 
Castriqiie  v.  Imrie  (23  L.  T.  Bep.  N.  S.  48 ;  L.  Eep. 
4E.^I.  App.  414),  Godard  v.  Gray  (24  L.  T. 
Rep.  N.  S.  89;  L.  Bap.  &  Q.  B.  139),  and 
De  Cosse  Brissac  v.  Bathbooe  (6  H.  ^.  N.  301) 
foUowed. 
The  courts  of  this  country  do  not  sil  to  hear  appeals 
fromforeign  tribunals,  nor  to  rehear  causes  which 
have  been  tried  abroad,  and  recourse  must  be  had 
for  such  purpose  to  the  mode  provided  by  the 
system  of  jwriaprudence  of  the  countries  where 
such  tribunals  may  be  eituaied. 
Thk  facta  of  this  case  ar e  shortlj  stated  in  the  head- 
note,  and  are  set  out  in  detail  in  the  judgment. 

Everitt,  Q.C.  and  Curtis  Price  for  the  plaintiff. 
— ^The  plaintiff  is  the  only  legitimate  child  of 
the  testator,  and  is  entitled  to  nine-tenths  of  the 
inheritance,  according  to  the  law  of  the  Canton  of 
Znrich.  He  was  K  Swiss  uubject :  (33  Vict.  c.  14, 
m.  6.)  The  Swiss  judgments  are  binding  here 
by  the  comity  of  courts.  By  analogy  to  the 
Kaglisfa  law  on  this  point  they  are  binding, 
althongh  they  may  have  been  given  upon  a 
mistaken  Tiew  of  English  law  : 

Castrique  T.  Jmn'f,  23  L.  T.  Bep.  N.  8.  48 ;  L.  Bep. 

4E.  A.  I.  App.  414: 

Oodard  T.  Gnw,  24  I,. T.  Bep.  K.S.  89;  L.Bep.6 

Q.B.  139. 

The  oonii  of  Zurich  is  the  court  for  determining 

&B  succession,  by  Tirtne  of  the  franco-  Swiss  treaty 

of  1869,  as  the  testator  was  of  Swiss  nationality. 


being  a  citisen  of  Znrich;  but,  at  any  rate,  it 
appears  from  the  eyidence  that  the  parties  sub- 
mitted to  the  jurisdiction  of  that  court.  If  the 
matter  were  res  integra,  the  court  would  have  to 
ascertain  the  law  of  the  country  of  the  testator's 
domicile,  which  was  France,  and  then  it  would 
be  informed  that  the  rights  of  succession  were 
regulated  according  to  the  Swiss  law — the  law  of 
the  testator's  nationality : 

Doglioni  y.  Crispin,  15  L.  T.  Bep.  N.  S.  44;  L.  Bep. 
IE.  &  I.  App.  301. 

The  testator  did  not  make  the  declaration 
required  by  sect.  6  of  the  Naturalisation  Act 
1870,  so  he  lost  his  British  nationality.  The  judg- 
ment of  the  Swiss  court  as  to  the  legitimacV 
relates  to  status,  and  is  a  judgment  in  rem.  li, 
is  therefore  binding  all  over  the  world : 

yiboyet  v.  Niboyet,  39  L.  T.  Bep.  N.  a  486; 
4  P.  DiT.  U 

Schibshy  v.  Westenholz  (24  L.  T.  Bep.  N.  S.  93; 
L.  Brop.  6  Q.  B.  1S5)  is  different  from  this  case, 
as  that  was  decided  in  default  of  appearance  of 
one  of  the  parties,  who  was  not  subject  to  the 

i'urisdiction  of  the  forei^  oourt  that  decided  it. 
?hen  we  say  that  thera  is  ample  evidence  of  the 
plaintiff's  legitimacy : 

Blaney  v.^Wade,  1  Uy.  A, Ct.  838,  357; 

Moniton  v.  Attomey-Oeneral,  2  Buss.  A,  M.  147 ; 

Lord  Braybroke  v.  Imkip,  8  Ves.  416, 429 ; 

Stat.  4  dec.  4.  o.  91 ; 

Stat.  12  A,  IS  Viot.  c.  68,  B.  20; 

Pien  T.  Fieri,  2  H.  L.  Cm.  331 ; 

De  Tharm  r.  Attorjieii-Oeneral,  1  App.  Cas.  686 ; 

Lyle  T.  Elhoood,  L.  Bep.  W  £q.  96. 

The  testator  no  doabt  thought  that  he  ronained 
a  British  snbject,  but  that  would  not  prevent 
him  from  acquiring  a  foreign  domicile : 

Whicker  r.  Hume,  13  Bear.  366. 
The  matter  is  res  judicata,  and  no  fresh  evidence 
can  be  received : 

Be  May ;  Sx  parte  House,  49  L.  T.  Bep.  K.  S.  770 ; 
25  Ch.  Div.  281 ; 

Marriot  v.  Hampton,  7  T.  B.  269. 

The  English  courts  cannot  examine  and  review 
the  judgment  of  a  foreign  court : 

Henderson  v.  Henderson,  6  Q.  B.  288; 

Oeyer  v.  Agnilar,  7  T.  B.  681 ; 

De  Cosss  Brissae  t.  Bathbone,  6  H.  &  N.  301 ; 

Castrique  t.  Behrens.  4  L.  T.  Bep.  N.  S.  52 ; 

Messina  v.  Petrecoedtino,  26  L.  T.  Bep.  N.  8.  561 ; 
L.  Bep.  4  P.  C.  144. 

This  court  is  not  a  court  to  hear  appeals  from  Uie 
courts  at  Zurich.  If  the  decisions  of  thoRe  courts 
are  wrong,  they  ought  to  be  reviewed  by  the 
tribunals  of  that  country.  The  Italian  courts, 
which  stand  in  the  same  relation  to  the  Swiss 
courts  as  this  court  does,  have  followed  the  judg- 
ment of  the  Znrich  court  as  regards  the  testators 
property  in  Italy. 

Graham  Hastings,  Q.C.  and  Nasmith  for  the 
defoidant. — ^The  testator,  we  contend,  died  in 
France  a  British  snbject,  and  his  estate  ought  to 
be  administered  according  to  English  law,  and 
the  plaintifE  is  ezcloded  by  his  will.  The  Swiss 
courts  confessed  themselves  incompetent  to  deal 
with  the  matter,  and  they  bad  recourse  to  Froich 
law.  They  therefore  had  no  jurisdiction,  and 
there  is  no  judgment  of  a  competent  ooart  to 
enforce.  The  testator  considered  that  the  plain- 
tiff's mother  was  not  his  wife,  as  he  subsequently 
married,  and  in  favour  of  that  being  a  vaUd 
marriage  there  is  both  cohabitation  and  interest. 
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«ad  against  it  there  is  only  a  ramonr  of  a  former 
marriage.  A  case  of  this  kind  mast  be  looked  at 
«ltogether,  and  according  to  all  the  circum- 
gtaices  : 

Avdreua  t.  Uthwatt,  2  Times  L.  Bep.  895. 
All  the  facts  Bhonld  have  been  before  the  foreign 
oourt : 

Ctutriqru  \.  Imri»,  23  L.  T.  Bep.  N.  S.  48,  54 ;  L.  Bep. 
4  E.  ft  I.  App.  414,  445,  446. 
The  evidence  came  before  the  coart  piecemeal.   If 
it  had  all  come  before  the  court  en  bloc,  the  result 
might  have  been  different : 

Oodard  t.  dray,  24  L.  T.  Bep.  N.  S.  89,  93  j  L.  Bep. 
6  Q.  B.  139, 154. 

Our  courts  have  never  accepted  the  judgment  of 
a  foreign  court  on  a  question  of  the  validity  of  a 
marriage,  which  is  the  real  question  here : 

Sinclair  v.  Sinclair,  1  Bagg-  <^°"-  I^P-  ^^  ^^ : 
Westlske,  Confliot  of  Laws,  edit.  1880,  p.  819. 

Not  every  decision  in  rem  is  binding : 

De  Mora  r.  Concha,  52  L.  T.  Bep.  N.  S.  282 ;  29  Ch. 

Div.  268  J 
Abouloffr.  Oppenheimerand  Co.,  47  L.  T.  Bep.  N.  S. 

702 ;  10  Q.  B.  Div.  28S. 

The  testator  never  acquired  any  nationality  but 
British.  To  acouire  a  nationality  there  must  be 
a  nation  from  whom  to  acquire  it.  The  canton  of 
Znrich  is  not  a  nation,  and  it  could  not  confer  any 
nationality : 

Fhillimore'B  International  Law,  3rd  edit.,  vol.  1, 
pp.  183,  4i6 : 

Wneaton,  International  Law,  2nd  edit.,  p.  109. 

Lambert  for  the  Trafford  family. 
Everitt,  Q.C.,  in  reply,  referred  to 

He  aoodman'a  TnuU,  41  L.  T.  Bep.N.  S..  527;  17 
Ch.  Div.  266 ; 

Hervey  v.  Htrvey,  2  Wm.  Black.  877 ; 

Wheaton,  International  Law,  2nd  edit.,  pp.  105, 106 ; 

Ooodman  T.  Ooodman,  28  L.  J.  N.  S.  745,  Ch. 

Ctir.  adv.  vuU. 

July  26. — Stirling,  J. — The  plaintiff  in  this 
action  claims  to  be  the  legitimate  son  to  Francis 
Clement  Trafford  Trufort,  the  testator  in  the 
cause,  who  died  within  the  territorial  dominions 
of  France,  in  the  year  1878,  having  made  a  will 
by  which  he  appointed  the  defendant  to  be  his 
general  heir  and  executor.  The  testator  died 
possessed  of  considerable  personal  estate,  which 
was  locally  situate  in  ETngland,  Switzerland, 
Italy,  and  elsewhere.  The  defendant  has  proved 
the  will,  and  is  the  legal  personal  representative 
of  the  testator  in  this  country,  and  the  plaintiff 
alleges  that,  according  to  the  law  of  France,  in 
which  country  the  testator  was  domiciled  at  the 
time  of  his  death,  the  succession  to  the  testator's 
«Btate  is  governed  by  the  law  of  Switzerland,  and 
that  nn£r  the  Swiss  law  he,  the  plaintiff,  is 
entitled  to  nine-tenths  of  the  testator's  personal 
estate  as  his  compul.sory  portion,  and  that,  to 
that  extent,  the  disposition  attempted  to  be  made 
by  the  testator's  will  is  inoperative,  in  so  far 
as  it  would  defeat  the  plaintiff's  right  to  such 
portion.  The  more  important  facts  in  the  tes- 
tator's history  are  the  following. — ^The  testator 
was  bom  at  Lakenham,  in  the  county  of  Norfolk, 
in  the  year  1792,  and  was,  consequently,  by  birth 
a  British  subject.  He  left  England  in  the  year 
1816,  and  never  afterwards  returned,  except  on 
short  visits.  He  was  originally  named  Clement 
Trafford,  bnt  in  or  about  the  year  1840  be 
assumed  the  additional  Christian  name  of  Francis, 


and'  the  additional  Bomame  of  Trufort,  and 
thenceforth  generalbv  called  himself  Francis 
Clement  Trafford  'Tmfort,  though  in  corre- 
sponding with  his  English  bankers  he  continued 
to  use  the  name  "  Clement  Trafford "  only. 
For  some  time  previously  to  1821  the  testator 
was  resident  at  Naples,  and  the  plaintiff,  who 
was  born  there  on  the  8th  March  1821,  is  admitted 
to-  be  the  son  of  the  testator  by  a  Neapolitan 
woman  named  Carmela  Fedata.  There  is  no 
direct  evidence  of  their  marriage,  bnt  they  are 
said  to  have  lived  together  publicly  as  man  and 
wife.  The  civil  register  of  births,  kept  at  Naples, 
contained  the  following  entry:  [His  Iiordship 
read  the  entry,  which  was  to  the  effect  that 
Clement  Trafford  presented  to  the  officer  a  boy, 
and  declared  that  the  same  was  bom  to  him  of 
Carmela  Pedata,  his  lawful  wife,  in  March  1821, 
and  that  he  should  give  the  same  the  names  of 
Francisco  Guglielmo  C.  Clemente.  He  con- 
tinued i]  That  is  the  extract  from  the  registry 
of  births  in  the  year  1821,  on  the  8th  March. 
The  register  of  baptisms  for  the  corresponding 
time  contains  the  followincr  entry :  "  'The  8tE 
March  1821.  Francisco  Gnglielmo  Clement 
Trafford,  son  of  Mr.  Clemente  and  Mrs.  Carmela 
Fedata,  his  wife,  born  on  the  said  day,  baptized 
by  .  .  ."  The  testator  and  Carmela  Pedata 
ceased  to  live  together  some  time  after  the  birth 
of  the  plaintiff,  who,  so  far  as  apjjears  from  the 
evidence,  was  from  his  earliest  years  maintained 
and  educated  by  the  testator.  In  1829  the  testator 
took  up  his  re.sidencR  in  Lausanne,  in  Switzer- 
land, and  there  the  plaintiff  continued  to  reside 
with  him  down  to  March  1840.  In  that  month 
the  plaintiff  left  his  father  and  went  to  Hamburg, 
and  the  father  and  son  do  not  appear  to  have 
subsequently  lived  together,  though  they  main- 
tained (but  apparently  with  some  considerable 
interruption)  a  correspondence  by  letter.  On  the 
5th  May  1840  the  testator  intei-married  with  one 
Caroline  Schulthess,  a  native  of  the  Canton  of 
Zurich.  By  her  he  had  one  child,  a  son 
named  Gustave,  who  was  born  in  1844.  On 
the  12th  June  1842  the  testator  was  on  his  own 
petition  admitted  a  citizen  of  the  Commune 
of  Biesbach  in  the  Canton  of  Zurich,  and  on  the 
25th  Aug.  following,  the  Giovemment  Council  of 
tho  Canton  granted  him  (again  on  his  own  peti- 
tion) "  the  right  of  naturalisation  in  the  Canton," 
and  at  the  same  time  sanctioned  his  being 
admitted  to  the  right  of  citizenship  in  the  Com- 
mune of  Biesbach.  It  is  contended  by  the 
plaintiff  that  the  testator  thus  became  a  natural- 
ised Swiss  subject ;  and  that,  inasmuch  as  he  did 
not,  after  the  passing  of  the  Naturalisation  Act 
1870,  make  a  declaration  of  British  nationality, 
in  accordance  with  sect.  6  of  that  Act,  he  had 
previously  to  his  death  ceased  to  be  a  British 
subject,  and  had  become  a  Swiss  by  nationality. 
On  the  4th  June  1853  the  testator  and  Caroline 
Schulthess  were  divorced  by  a  judgment  of  the 
District  Court  of  Zurich,  and  in  the  following 
year  the  testator  went  to  reside  at  St.  Julien,  a 
village  not  far  from  G«neva,  but  situate  in  Upper 
Savoy,  which  at  that  time  formed  part  of  the 
kingdom  of  Sardinia,  but  which  in  1859  was 
ceded  to  France.  There  in  1855  the  testator's 
son  Gustave  died,  and  was  buried;  and  there  the 
testator  continued  to  reside  down  to  his  own 
death  on  the  18th  Deo.  1878.  It.  is  not  disputed 
that  the  testator's  domicile  at  the  time  of  his 
Digitized  by  * 
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dAath  w«8  French,  and  that  the  right  of  sacces- 
sion  to  his  personal  estate  is  regulated  by  the 
law  of  the  domicile,  that  is,  by  French  law.  It  is 
«qaall7  undispnted  that,  according  to  that  law, 
the  right  of  succession  to  the  personal  estate  of  a 
foreigner  (as  the  testator  nnqnestionably  was  in 
France)  is  governed  by  the  law  of  his  nationality ; 
and  the  plaintiff  accordingly  contends  that  the 
right  of  succession  is  to  be  determined  by  the 
law  of  Switzerland.  Further,  the  plaintiff  asserts 
that  the  tribunals  of  that  country  constitute  the 
proper  forum  to  determine  the  rights  of  the 
parties  claiming  to  share  in  the  estate,  for  it 
appears  that  in  1869  a  treaty  was  concluded 
between  France  and  Switzerland,  of  which  the 
5th  article  is  as  follows :  "  l&very  action  relative 
to  the  liquidation  and  division  of  a  testamentary 
or  intestate's  estate  .  .  .  shall  be  carried  on 
.  .  .  if  it  is  a  question  of  a  Swiss  who  died  in 
'France,  before  the  tribunal  of  his  place  of  origin 
in  Switzerland."  Almost  ever  since  the  death  of 
the  testator,  litigation  has  been  pending  between 
the  plaintiff  and  the  defendant  in  Switzerland, 
Italy,  and  England.  The  greatest  importance  is 
attributed  b^  the  plaintiff  to  that  which  has  taken 
place  in  Switzerland,  and  I  now  propose  to  state 
the  proceedings  there  in  some  detail.  They  com- 
menced in  1879,  and  the  first  part  of  them  took 
place  on  the  19th  Nov.  1879.  The  case  was  heard 
on  the  merits  by  the  District  Court  of  Zurich,  on 
the  7t.h  Aug.  1881,  when,  by  a  preliminary  judg- 
ment, the  plaintiff  was  declared  to  be  the  legiti- 
mate son  of  the  testator.  This  judgment  affirms 
the  competence  of  the  tribunal  on  the  ground  of 
the  treaty  to  which  I  have  referred.  On  the  10th 
Sept.  1881  this  decision  was  reversed  by  the  Court 
of  Anpeal  of  Zurich,  and  on  the  6th  Feb.  1882 
this  aecision  of  the  Court  of  Appeal  was  upheld 
by  the  Court  of  Cassation.  On  the  25th  March 
1882  the  plaintiff's  claim  was  rejected  by  the 
District  Court  of  Zurich.  The  grounds  for  these 
decisions  appear  from  subsequent  judgments  to 
be  presently  stated;  but  it  is  to  be  remarked  that 
on  the  30th  Aug.  1882  the  defendant  applied  to  the 
oourt  of  first  instance  at  St.  Julien  to  have  the  judg- 
ment of  the  District  Court  of  Zurich  of  the  25th 
March  1882  declared  executory  in  France.  That 
court  on  the  13th  Dec.  1882  declared  the  judg- 
ment of  the  Swiss  court  executory  in  France, 
»nd  the  defendant  was  authorised  to  take  posses- 
sion of  the  estate.  On  the  25th  Oct.  1883  an 
application  was  made  by  the  plaintiff  for  the 
annulment  of  the  judgment  oi  the  Zurich  court 
of  the  25th  March  1882,  and  the  grant  of  afresh 
judgment  declaring  the  plaintiff  entitled  to  take 
possegsion  of  the  estate  of  his  deceased  father  a.s 
sole  heir;  and  on  the  5th  Feb.  1884  judgment  on 
this  application  was  given  by  the  Zurich  District 
-Court.  In  this  judgment  the  grounds  of  the 
decision  of  the  Conrt  of  Appeal  on  the  10th 
Sept.  1881  are  stated,  and  it  appears  that  the 
courts,  on  the  former  occasion,  had  in  deciding 
against  the  plaintiff's  claim  acted  upon  the  French 
law.  It  was  said  that  the  civil  registers  gave  no 
olncidation  of  the  legitimacy  of  the  birth,  and 
the  Swiss  and  Cantonal  laws  contained  no  direc- 
tions as  to  whether  the  proof  of  legitimate  birth 
«ould  be  afforded  by  any  other  means  than  by 
those  public  records,  hot  French  law  contained 
clear  stipulations  in  that  respect,  hence  there  was 
ample  justification  for  subsidiarily  applying  the 
French  law,  especially  as  on  that  subject  French 


jurisprudence  was  the  mother  of  modern  law, 
and  moreover  both  parties  consented  to  its  appli- 
cation. The  grounds  on  which  the  plaintiff 
sought  to  have  this  judgment  cancelled  were, 
that  he  was  in  a  position  to  adduce  fresh  evidence, 
which  with  all  due  diligence  he  could  not  have 
adduced  on  the  former  hearings.  On  the  5th 
Feb.  1884  the  District  Court  of  Zurich,  after 
hearing  both  parties,  and  considering  the  evidence 
formerly  brought  before  it,  and  that  adduced  for 
tho  first  time,  gave  judgment  distinctly  and 
definitely  granting  restitution,  and  declaring  that 
the  plaintiff  as  the  lawful  son  of  the  testator  was 
entitled  to  claim  and  take  possession  of  nine- 
tenths  of  the  estate  of  the  testator  as  the  "  com- 
pulsory portion "  due  to  him.  This  judgment 
was  appealed  from,  and  on  the  19th  May  1885  the 
appeal  was  decided  by  the  Zurich  Court  of  Appeal, 
before  which  some  further  evidence  was  gone 
into.  The  Court  of  Appeal  held,  in  the  first 
place,  that  the  evidence  newly  adduced  in  the 
court  of  first  instance  was  such  as  to  render  a 
revision  of  the  former  judgment  necessary ;  and 
then  went  on  to  decide  the  case  on  the  materials 
then  before  it.  The  Court  of  Appeal  was  of 
opinion  that  the  question  of  the  "  family  rights  " 
or  "  statns  "  of  the  plaintiff  was  to  be  decided 
according  to  English  law ;  and  that,  according  to 
that  law,  a  presumption  of  legitimacy  arises  from 
the  fact  that  the  parents  of  a  child,  in  recording 
the  birth  in  the  register  of  births,  or  of  baptisms, 
describe  the  child  as  lawful,  and  themselves  as 
husband  and  wife,  so  that  the  burden  of  proof 
does  not  lie  upon  the  child  to  prove  his  legiti- 
macv,  but  upon  the  party  who  disputes  it  to  prove 
his  illegitimacy.  Starting  from  this  basis,  thecoart 
came  to  the  conclusion  that  the  entries  in  the 
Neapolitan  registers  of  birth  and  baptism  afforded 
sufficient  proof  of  the  legitimacy  of  the  plain- 
tiff,  subject  to  evidence  to  the  contrary  being 
given;  and  that  the  defendant  had  failed  to 
adduce  such  proof  to  the  contrary,  and  the  deci- 
sion of  the  court  of  first  instance  in  favour  of 
the  plaintiff  was  affirmed.  An  appeal  from  this 
decision  to  the  Court  of  Cassation  was  dismissed 
on  the  4th  Dec.  1885.  On  the  15th  Feb.  1886  an 
application  was  made  by  the  defendant  to  the 
Court  of  Appeal  in  Zurich  for  revision  of  the 
judgments  of  the  5th  Feb.  1884  and  the  19th  May 
1885 on  the  ground  of  the  discovery  of  fresh  evi- 
dence. The  application  was  vefused  on  the  25th 
May  1886.  A  second  application  for  revision  was 
shortly  afterwards  made  by  the  defendant  to  the 
same  tribunal.  It  was  also  based  on  the  dis- 
covery (stated  in  this  action  to  have  been  made 
on  the  7th  April  1886)  of  certain  Italian  documents 
which  appeared  to  have  a  very  material  bearing 
on  the  question  whether  the  testator  and  Carmela 
Pedata  were  married.  Some  of  this  evidence 
went  to  show  that  Carmela  Pedata  was  in  1825 
married  to  Angelo  Pesce,  and  that  this  marriage' 
was  made  with  the  knowledge  of  the  testator. 
The  court,  on  the  2nd  Oct.  1886,  refused  the 
application  on  the  ground  that  the  documents 
were  not  of  such  a  nature  as  to  affect  the  evidence 
required  according  to  the  English  law  of  the  non- 
existence of  a  marriage  between  the  testator  and 
Carmela  Pedata.  An  application  by  the  defen- 
dant to  the  Court  of  Cassation  of  Zurich  for  the 
annulment  of  this  judgment  was  refused  on  the 
14th  Feb.  1887.  This  brought  to  a  close  tho  liti- 
gation between  the  parties  in  the  Swiss  courts ; 
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and  there  is  in  evidence  a  'certificate  of  the 
Supreme  Court  of  the  Canton  of  Zurich,  that  the 
judgmeiit  of  the  Court  of  Appeal  of  the  19th  May 
1885  (affirming  that  of  the  district  court  of  the 
5th  Feh.  1884),  is  legally  valid  and  executable, 
inasmuch  as  the  application  for  nullity  brought 
against  it  -was  rejected  by  the  Court  of  Cassation 
on  the  4th  Dec.  1885,  and  no  other  kind  of  opposite 
appeal  or  other  Iei;al  means  is  admissible  or 
exists.  Contemporaneously  with  these  proceed- 
ings iu  Switzerland,  litigation  was  being  actively 
prosecuted  in  Italy,  in  which  country  the  most 
valuable  part  of  the  testator's  personal  estate  is 
stated  to  be  locally  situate.  This  litigation  is 
Btill  pending,  and  I  do  not  think  it  necessary  to 
trace  its  progress  with  the  same  minuteness  as  I 
have  done  with  regard  to  that  which  has  taken 
place  in  Switzerland.  It  is  sufficient  to  state 
that,  by  a  judgment  of  the  Court  of  Appeal  at 
Lucca,  given  on  the  20th  July  1885,  it  has  been 
held  (1)  that  the  testator  became,  and  was  at  the 
time  of  his  death,  a  naturalised  Swiss,  and  that 
the  right  of  succession  to  his  personal  estate  was 
^vemed  by  the  law  of  Zurich ;  (2)  that  the 
judgment  of  the  Zurich  Court  of  Appeal  of  the 
19th  May  1885  constituted  an  adjudication  on  the 
legitimacy  of  the  plaintiff,  to  which  regard  must 
be  had  by  forei^  tribunals;  (3)  that,  as  the 
testator  was  an  English  subject  at  the  time  of 
the  plaintiff's  birth,  the  plaintifTs  legitimacy  is 
to  be  determined  according  to  English  law; 
and  (4)  that,  according  to  that  law,  whether 
regard  be  had  to  the  decision  of  the  courts  of 
Zurich,  or  the  evidence  adduced  in  the  case,  the 
plaintiff's  legitimacy  was  made  out,  and  con- 
sequently that  the  plaintiff  was  entitled  according 
to  the  law  of  Zurich  to  nine-tenths  of  the  personal 
estate.  On  the  30th  March  1886  an  appeal  from  this 
decision  to  the  Court  of  Cassation  was  dismissed. 
On  the  3rd  May  1886  an  application  was  made  by 
the  defendant  to  the  Court  of  Appeal  of  Lucca  to 
revoke  their  former  judgment,  on  the  ground  of 
the  discovery  of  the  fresh  evidence  which  is  dealt 
with  in  the  judgment  of  the  Zurich  Court  of 
Appeal  of  the  2nd  Oct.  1886,  and  further 
a  certificate  of  the  death  of  Carmela  Fedata 
(described  as  the  wife  of  Angelo  I'esce), 
on  the  8th  Jan.  1864,  and  also  on  the 
ground  of  fraud.  This  application,  after  being 
fully  argued,  was  refused  on  the  15th  July  1886, 
mainly  on  the  ground  that  it  was  not  made  within 
the  time  prescribed  by  Italian  law.  The  plaintiff, 
in  the  statement  of  claim,  alleges  that  toe  judg- 
ment of  the  District  Court  of  Zurich  of  the  19th 
May  1885  is  a  judgment  in  rem  binding  on  the 
defendant,  and  is  conclusive  in  this  country,  and 
ought  to  be  enforced  by  this  court,  and  by  the 
first  paragraph  he  seeks  to  have  it  enforced 
accordinglv,  and  I  have  now  to  determine  what 
effect  ought  to  be  given  by  an  English  court 
to  tliis  judgment.  The  law  on  the  subject 
is  thus  stated  by  Lord  Westbnry  in  Enohin  v. 
Wylie  (6  L.  T.Kep.  N.  S.  263;  10  H.  L.  Cas.  1) : 
"  I  hold  it  to  be  now  put  beyond  all  possibility  of 
question,  that  the  administration  of  the  personal 
estate  of  a  deceased  person  belongs  to  the  court 
of  the  country  where  the  deceased  was  domiciled 
at  bis  death.  All  questions  of  testacy  and  in- 
testacy belong  to  the  judge  of  the  domicile.  It  is 
the  right  and  duty  of  tnat  judge  to  constitute 
the  personal  represttntative  of  the  deceased.  To 
the  court  of  the  domicile  belongs  the  interpreta- 


tion and  construction  of  the  will  of  the  testator. 
To  determine  who  are  the  next  of  kin  or  heirs  of 
the  personal  estate  of  the  testator  is  the  preroga- 
tive of  the  judge  of  the  domicile.    In  short,  the 
court  of  the  domicile  is  the  forum  eoneurnu  to 
which  the  legatees  under  the  will  of  a  testator, 
or  the  parties  entitled  to  the  distribution  of  the 
estate  of  an  intestate,  are  required  to  resort." 
This  statement  of  the  law  has  not,  in  its  entirety, 
met  with  complete  acceptance ;  and,  in  particular, 
it  has  been  more  than  once  criticised  by  Lord 
Selborne,  whose    views  are  perhaps  most  fully 
stated    in    the  case    of   Eunng    v.   Orr    Emimg 
(53  L.  T.  Bep.  N.  S.  826;   10  App.  Cas.  463). 
He    says :    "  So    far    as    relates    to     domicile, 
it   has    always    appeared   to    me    to    be    clatr 
that    the    domicile   of  a   deceased    testator  or 
intestate    cannot,    in    principle,    furnish    any 
governing  or  necessary  rule  except  for  the  pur- 
pose of  determining  the  succession  to  movaUs 
estate.    For  that  purpose  recourse  must  be  had, 
not  always    or    necessarilv    to  the  courts,  bat 
always  and  necessarily  to  the  law  of  the  domidk. 
The    succession    being    once    ascertained,  the 
rights    resulting     therefrom     belong    to,    sad 
follow  the  person  of,  the  living  successor,  aiod  not 
the  dead  predecessor.    It  has  never  been  held 
that  the  forum  in  which  such  rights  may  b» 
vindicated  depends  on  the  domicile  (as  distia- 
guished  from  the  place  of  residence  for  the  time 
being,  which  is  sometimes  inaccurately  so  de- 
nominated) either  of  the  plaintiff,  or  of  the  defen- 
dant in  any  action  or  suit,  and  if  the  domicile  of 
the  living  man,  whose  rights  and  liabilities  are  ia 
question  is  for  that  purpose  immaterial,  I  am  un- 
able to  understand  how  the  place  in  which  those- 
rights  are  to  be  protected,   or  those   liabilities 
enforced,  can  necessarily  depend  upon  the  domicile 
of  the  deceased."    Then  he  refers  to  Lord  West- 
bury's  view,  and  says :    "  Lord    Weatbnry  did. 
indeed,  in  the  English  case  of  Enohin  v.  Wytit 
express  an  opinion  (unsupported  so  far  as  I  csn 
see  by  any  ot'ier  authority,  and  inconsistent,  as 
I  read  them,  with  the  general  tenor  both  of  the 
English,  and  of  the   Scottish,  and  even  of. the 
American  authorities)  to  this  effect,  that  the  court 
°  of  the  domicile  is  the  forum,  coneurnu  to  which 
the  legatees  under  the  will  of  a  testator,  or  the 
parties  entitled  to  the  distribution  of  the  assets 
of  an  intestate,  are  required  to  resort."    Then  bs 
goes  on,  after  some  discussion  of  the  subseqaeat 
parts  of  Lord  Westbury's  judgment,  and  referring 
to  certain  opinions  that  had  been  given  bv  the- 
court  below  in  that  case :  "  As  was  pointed  oat, 
the  majority  of   the  Lords    who    decided  that 
appeal  of  Enohin  v.  Wylie — Lord  Cranworth  aad 
Lord  Chelmsford — dissented  from    Lord  West- 
bury's opinion."   Then  he  refers  to  the  statement 
of  the  law  made  by  Lord  Cranworth,  and  con- 
tinues :  "  Lord  Cranworth  said  that  where  there  is 
a  will  of  a  person  domiciled  abroad,  and  probate 
of  it  has  been  obtained  here,  the  duty  of  tht 
court,  in  administering  the  property,  snpposiiig* 
suit  to  be  instituted  for  its  administratiaa,  is  to 
ascertain  who,  by  the  law  of  the  domidlie,  are- 
entitled  under  the   will,  and  that    being  ascer- 
tained, to  distribute  the  property  accordingly.  The 
duty  of  administration  is  to  be  dischwoedhy  the- 
conrts  of    this   country,    though  in  we  norfor- 
manoe  of  that  duty  they  will  be  guided  aj  th* 
law  of  the  domicile.    Then  Lord  Chelmsford,  after 
stating  the  circumstances,  sud,  '  Why  the  pn- 
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perty  shonld  be  remitted  to  the  fortttn  of  the 
domicile  in  order  that  it  shall  be  sent  back  a^in 
to  be  distributed,  and  why  the  court  should  be 
incompetent  to  act  effectively  and  finally  in  the 
«ait  which  has  been  instituted,  by  decreeing  a 
distribution  amongst  the  several  persons  entitled, 
and  transmitting  to  Bnssia  the  shares  of  the  next 
of  kin  resident  there,  I  am  unable  to  comprehend.'" 
The  next  case  bearing  on  the  subject  is  that  of 
Doglioni  v.  Crispin.  In  that  case  the  marginal 
note  is:  "The  law  of  the  domicile  of  a  deceased 
person  governs  the  snccession  to  his  personal  pro- 
perty. Where,  therefore,  in  a  foreign  court,  upon 
the  death  of  a  jierson  domiciled  in  the  country 
where  that  court  had  jurisdiction,  C.  claimed  to 
be  the  natural  son  of  H.  C.  deceased,  and  as  such 
natural  son  to  be  entitled  by  the  law  of  that 
country  to  inherit  his  father's  property,  and 
Alleged  that  his  fahher  was  of  a  particular  station 
in  society  (which  circumstance  allowed  of  such  a 
«Iaim  by  his  natural  son),  and  that  the  father  had 
died  domiciled  in  the  country,  and  had  died  intes- 
tete,  and  the  foreign  court  found  all  these  allega- 
tions in  his  favour :  held,  that  the  Probate  Court 
in  this  country  was  bound  by  the  judgment  of  the 
foreign  court,  and  had,  therefore,  rightly  admitted 
C.  to  be  beard  as  contradictor  to  a  will  set  up  in 
this  country  as  having  been  made  by  H.  C  dis- 
posing of  his  personal  property  here."  Lord 
Chelmsford  says  :  "  It  Ir  contended  on  the  part  of 
the  appellant  that  the  judgment  of  the  foreign 
tribunal  is  not  conclusive  in  the  present  case, 
because  it  was  between  different  parties  and  the 
:Bnbject-matter  was  different.  It  appears  to  me, 
however,  that,  although  the  objects  of  the  suits  in 
the  two  countries  were  in  some  degree  different, 
the  parties  were  the  same  and  the  facts  to  be  estab- 
lished were  the  same.  In  Fortagal,  the  object 
•(A.  Francisco  Crispin's  suit  was  to  prove  by  the 
laws  of  Portogal  his  right  to  the  inheritance  of 
HmrT  Crispin,  as  natural  son  of  that  person,  who 
bad  been  domiciled  in  Portugal,  and  was  not 
noble,  and  did  die  intestate.  The  proceedings  in 
the  Probate  Court  were  on  a  claim  of  the  respon- 
dent to  be  admitted  as  a  contradictor  of  an  alleged 
will,  which  he  could  only  be  by  reason  of  his  being 
«atitled  to  the  inheritance  by  the  laws  of  Portugal, 
jaB  the  natural  son  of  Henry  Crispin,  not  noble 
and  dying  there  intestate.  The  suit  in  Portugal, 
therefore,  covered  the  whole  of  the  case  before  the 
Court  of  Probate,  and,  as  the  learned  judge  said, 
tbe  very  same  points  were  then  raised  that  have 
Jbeen  put  in  issue  in  this  court.  He  held  the  judg- 
.mentinfavcurof  the  plaintiff  to  be  conclusive  upon 
iiim."  The  judgment  he  mentioned  is  Sir  Cress- 
-well  CressweH's,  and  he  relied  on  the  extract 
-which  I  have  read  from  the  judgment  of  Lord 
Westbury  in  Enohin  v.  Wylie.  In  the  same  ca^ 
liord  Cranworth  says  :  "  No  principle  can  be  better 
■established  than  that  the  administration  of  the 
personal  estate  of  a  deceased  person  belongs  ex- 
clusively to  the  country  in  which  be  is  domiciled 
-at  his  death.  The  courts  of  that  country  must 
decide  who  is  entitled,  and  from  their  decision 
there  can  be  no  appeaL  It  does  not  always  happen, 
4M  is  the  case  here,  that  the  claim  of  the  party 
litigating  in  our  courts  has  been  actually  raised 
Mid  decided  in  the  conrts  of  the  country  of  the 
domicile.  It  is  therefore  often  matter  of  neces- 
mtj  that  our  courts  should  receive  evidence  from 
lewned  foreigners  as  to  what  the  law  of  the  domi- 
cile is.    8ncn  evidence  is,  in  general,  txr  trom 


satisfactory,  but  it  often  happens  that  no  better 
evidence  can  be  obtained,  and  then  the  courts  here 
must  ascertain  from  conflicting  testimony,  as  well 
as  they  can,  what  the  law  is  on  which  they  must 
act.  But  here  we  are  left  in  no  doubt.  The  title 
of  the  respondent  has  been  fully  adjadicated  upon 
by  the  courts  of  his  domicile,  after  long  and 
careful  consideration,  and  by  their  decision  we 
are  bound.  It  was  pressed  upon  us  that  tbe 
litigant  parties  here  are  not  the  same  as  those 
before  the  Portuguese  courts,  or,  at  all  events, 
that  they  do  not  appear  sustaining  the  same  cha- 
racter. Here  it  was  argued  the  appellant  litigates 
as  a  person  entitled  to  insist  on  a  will.  In 
Portugal  she  was  sued  as  the  party  in  possession 
of  the  personal  estate  of  the  deceased.  I  do  not 
feel  the  force  of  this  objection.  The  respondent 
is  not  insisting  here  on  the  Portuguese  decision 
as  a  bar  to  the  appellant's  demand  on  the  mere 
ground  that  it  is  rev  judicata,  but  on  the  ground 
that  it  is  tbe  decision  of  a  court  of  exclusive 
jurisdiction  —  a  decision  which  we  are  bound 
to  receive  without  inquiry  as  to  its  cdn* 
formity  or  non-conformity  with  the  laws  of 
the  country  where  it  was  pronounced."  The 
rule  to  be  extracted  from  these  cases  appears 
to  be  this :  that,  although  the  parties  claiming  to 
be  entitled  to  the  estate  of  a  deceased  person  may 
not  be  bound  to  resort,  to  the  tribunals  of  tbie 
countrry  in  which  the  deceased  was  domiciled, 
and  although  the  courts  of  this  country  may  be 
called  upon  to  administer  the  estate  of  a  deceased 
person  domiciled  abroad,  and  in  such  case  may 
be  bound  to  ascertain  as  best  they  can  who^ 
according  to  the  law  of  the  domicile,  .ire  entitled 
to  that  estate,  yet,  where  the  title  has  been 
adjudicated  upon  by  the  courts  of  the  domicile^ 
snch  adjudication  is  binding  upon,  and  mast  be 
followed  by  the  courts  of  this  country.  It  is 
contended  that  this  rule  applies  to  the  present 
case.  It  is,  indeed,  admitted  that  the  domicile  of 
the  testator  was  French;  but,  according  to  the 
law  ot  France  (as  stated  by  the  defendant's  own 
witnesses),  the  right  to  his  snccession  depends  oa 
his  nationality.  That  nationality,  it  is  said,  was 
Swiss,  and  by  virtue  of  tbe  treaty  alreiidy  men- 
tioned the  right  of  succession  falls  to  be  deter- 
mined by  the  tribunals  of  Zurich,  who  have 
decided  in  favour  of  the  plaintiff.  It  is  obvious 
that  this  argument  cannot  prevail  unless  the 
testator's  nationality  was  Bwiss^  and  this  is  a 
point  which  at  the  trial  was  made  the  subject  of 
considerable  argnment,  and  which  demands  close 
examination,  'rhe  evidence  is  as  follows  :  [His 
Lordship  referred  to  the  evidence,  and  con> 
tinned  :J  In  this  state  of  the  evidence,  I 
conclude  (1)  that,  at  the  time  when  the  testator 
acquired  the  *'  landrecht "  in  Zurich,  he  was 
not  required  formally  to  renounce  his  English 
nationality,  and,  indeed,  if  he  had  been  so  re- 
quired, he  could  not,  in  the  then  state  of  English 
law,  have  effectually  done  so  as  between  himself 
and  the  Government  of  this  county,  though  it 
mav  be  a  question  whether  regard  ought '  to  be 
had  to  that  in  administering  his  estate  according 
to  the  law  of  his  domicile — i.e.,  France ;  (2)  that 
the  "  landrecht  "  or  "  indigenat "  could  only  be 
relinquished  with  the  sanction  of  the  cantonal 
authorities ;  and  that  in  the  case  of  the  testator 
he  never  effectuaUy  relinquished ;  (3)  that  there 
is  no  substantial  dinerenoe  between  "  indigenat" 
and  nationality ;  any  difference  arises  solely  from 
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the  fact  that  down  to  1848  the  Swiss  cantons  con- 
•tituted  not  (as  after  that  date)  one  single  State, 
bat  a  group  of  independent  States,  united  by 
federation  for  certain  pnrposen.  These  conclusions 
are  substantially  those  arriTed  at  by  the  Court  of 
Appeal  at  Lucca  in  their  judgment  of  the  20th 
July  1885,  and  rest  on  similar  reasons.  Under 
these  circumstances,  I  think  that  sect.  6  of  the 
Naturalisation  Act  1870  applies  to  the  testator.and 
that  he  was,  at  the  time  of  his  death,  a  Swiss,  and 
not  a  British  subject.  The  testator's  nationality 
then  being  Swiss  at  the  time  of  his  death,  it 
•  follows  that  the  Zurich  tribunals  are  those  which, 
according  to  the  law  of  the  testator's  domicile, 
have  jurisdiction  to  decide  on  the  right  of  succes- 
sion to  his  estate,  and,  in  fact,  they  have,  at  the 
instance  of  the  defendant,  been  recognised  as  such 
by  the  court  of  St.  Jnlien  in  the  judgment  giyen 
on  the  18th  Dec.  1882.  This  being  so,  I  have  here 
an  advantage  similar  to  that  which  the  court  had 
in  Doglioni  v.  Critpin,  that  the  claim  of  the  jxtrty 
litigating  in  this  court  has  been  actually  raised 
and  decided  in  the  courts  which,  according  to  the 
law  of  the  testator's  domicile,  were  the  proper 
and  competent  tribunals  to  decide  on  their  rights. 
Those  tribunals  have  decided  that  the  plaintiff  is 
entitled  to  nine-tenths  of  the  testator  s  personal 
estate,  of  which  the  funds  which  form  the  subject- 
matter  of  the  present  action  are  part ;  and,  in 
accordance  with  the  principle  laid  down  in 
Doglioni  v.  Critpin,  I  consider  that  I  am  bonnd 
by  their  decision.  Various  objections  have,  bow- 
ever,  been  raised  to  this  decision,  and  on  them  it 
may  be  right  that  I  should  say  a  few  words. 
First,  it  is  said  that  the  decision  is  founded  on 
English  law,  and  that  the  foreign  tribunals  h&ve 
taken  an  erroneous  view  of  our  law.  The  com- 
plaint, in  substance,  is  to  this  effect.  It  was  not 
contended  that  according  to  English  law  the 
entries  of  birth  and  baptism  in  the  civil  and 
ecclesiastical  registers  Kept  at  Naples  were 
inadmissible  as  evidence ;  and,  in  fact,  upon  the 
evidence  given  by  the  defendant's  Italian  expert 
witnesses  it  would  seem  that  both  registers  were 
public  documents,  kept  by  public  ofiScers,  within 
the  meaning  of  the  rule  laid  down  by  Lord 
Blackbnrn  in  Sturla  v.  Freeeia  (43  L.  T.  Bep. 
N.  S.  209 ;  5  App.  Cas.  623),  and,  consequently, 
that  both  entries  were  admissible.  It  was  said, 
however,  that  an  improper  weight  was  sttached 
to  these  documents,  tnat  the  tribunal  dealt  with 
them  as  establishing  &  prima,  facie  case  on  behalf 
of  the  plaintiff  which  it  was  incumbent  on  the 
defendant  to  displace,  whereas  the  true  mode  of 
dealing  with  the  evidence  was  that  indicated  by 
Chitty,  J.  in  Andrews  v.  TJihwatt.  To  his  Lord- 
ship's mind  it  was  an  erroneous  mode  of  trying 
sucn  a  case  as  that  before  him,  by  picking  out  a 
few  facts  and  isolating  them,  and  tnus  to  endea- 
vour to  raise  from  them  a  presumption  of  marriage, 
and  then  challenge  the  other  side  to  produce 
evidence  to  the  contrary,  at  the  same  time  arguing 
that  the  other  side  was  required  by  law  to  produce 
so  strong  a  case  as  to  render  it  reasonably  impos- 
sible  that  a  marriage  did  take  place.  The 
proper  mode  was  rather  to  take  the  evidence  as 
a  whole,  and  thus  see  whether  the  presump- 
tion of  marriage  was  sufficiently  rebutted. 
To  this  it  was  answered  that  there  was  nothing 
in  the  proceedings  of  the  foreign  courts  so  incon- 
sistent with  English  law  as  to  render  it  improper 
to  recogpaise  or  enforce  their  judgments  in  tnis 


conntry,  and  that,  in  tmth  and  substance,  the 
Zurich  Court  of  Appeal  did,  in  the  judgment  ot 
the  2nd  Oct.  1886,  deal  with  all  the  facte  and 
arrive  at  a  conclusion  adverse  to  the  defendant. 
This  observation  appears  to  be  of  considerable 
weight;   but  I  do  not  consider  it  necessary  to 
determine    whether    it    is  to    any  extent  well- 
founded  ;  for  it  was  further  urged,  and  it  appears 
to  me  correctly,  that  it  is  established  by  the  deci- 
sions in  Cattrtque  v.  Imrie  and  Godard  v.  Gray 
that  a  foreign  judgment  cannot,  as  between  the 
two  parties,  be  impeached  in  this  conntry  on  the 
ground  that  it  proceeded  on  a  mistake  as  to  the 
English  law.    In  the  former  case  Blackbam,  J., 
in  advising  the  House  of  Lords,  says :  "  We  think 
that  all  that  can  be  required  of  the  tribnnal  that 
has  to  decide  on  a  question  of  foreign  law  is,  that 
it  should  receive  and  consider  all  the  evidence  as 
to  what  the  foreign  law  is,  and  bond  fide  deter- 
mine on  that  as  well  as  it    can."     And  Lord 
Hatherley  says.  "  Without  expressing  any  opinion 
(for  I  purposely  wish  to  avoid  doing  so)  with 
reference  to  a  decision  of  my  own  which  has  been 
cited,  in  the  case  of  8imp»on  v.  Fogo  (8  L.  T.  Bep. 
N.  S.61;  1J.&H.1S;  lH.&M.198),astowhat 
might  be  done  in  the  case  of  a  court  wilfully 
determining  that  it  will    not,  according  to  the 
usual  comity,  recognise  the  law  of  other  nations 
when  clearly  and  plainly  put  before  it,  without 
saying  anything  as  to  what  would  juetitj  the 
courts  in  our  own  conntry  in  hesitating  to  give 
effect  to  a  foreign  judgment  if  obtained  oy  fnwd 
or  misrepresentation,  it  is  enough  for  me  to  say 
npon  the  present  occasion  that,  in  this  case,  tlie 
wnole  of  tbe  facts  appear  to  have  been  inquired 
into  by  the  French  courts  judicially,  honestly,  sod 
with  the  intention  to  arrive  at  the  right  conda- 
sion,  and,  having  heard  the  facts  as  stated  before 
them,  they  came  to  a  conclusion  which  justified 
them  in  France  in  deciding  as  they  did  decide." 
Then  Lord  Colonsay  ssys :  "  It  appears  to  me  that 
we  cannot  enter  into  an  inquiry  as  to  whether  the 
French  courts  proceeded  correctly,  either  as  to 
their  own  course  of  procedure  or  their  own  law, 
nor  whether,  under  the  circumstances,  they  took 
the  proper  means  of  satisfying  themselves  with 
respect  to  the  view  they  took  of  the  English  law. 
Nor  can  we  inquire  whether  they  were  right  in 
their  views  of  the  English  law.    The  question  is, 
whether  under  the  circumstances  of  tbe  case, 
dealing  with  it  fairly,  the  original  tribunal  did 
proceed  against  the  ship,  and  aid  order  the  sale 
of  the  ship."    In  Godard  v.  Gray,  Blackburn,  J., 
after  citing  the  passage  from  Lord  Hatherley's 
speech  in  the  Honse  of  Lords  already  Quoted, 
proceeds  to  examine  certain  dicta  and  opinions  to 
the  effect  that  the  defendant  in  an  action  tm  a 
foreign  judgment  is  at  liberty  to  show  that  the 
judgment  was  founded  on   a  mistake;  and   he 
concludes  this  part  of  the  judgment  of  himself 
and  Mellor,  J.  as  follows :  "  But  we  think  it  un- 
necessary to  discuss  this  point,  as  the  decisions  of 
the  Court  of  Queen's  Bench  in  Bank  of  Auttnd' 
asia  V.  Niaa  (16  Q.  B.   717),  of  tbe  Court  of 
Common  Pleas  in  Bank  of  Atutralatia  v.  HarOtg 
(9  C.  B.  661),  and  of  the  Court  of  Exchequer  in 
Be  Cos»»  Briaiac  v.  Rathborte,  seem  to  us  to  leave 
it  no  longer  open  to  contend,  unless  in  a  court  of 
error,  that  a  foreign  judgment  can  be  impeached 
on    the  ground  that  it  was  erroneous  on  (he 
merits ;  or  to  set  up  as  a  defence  to  an  action  on  it 
that  the  tribunal  mistook  either  the  facts  or  the 
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Inr."  He  then  proceeds  to  diacass  the  doctrine 
laid  down  by  ttie  anthor  of  Smith's  Leading 
Cases,  "  that  if  the  judgment  appears  on  the  face 
of  the  prooeedines  to  Be  founded  on  a  mistaken 
Tiew  of  English  l&yr,  it  is  not  conclusive  ; "  and 
holds  it  to  be  not  well  founded.  This  view 
appears  to  have  sabaeqaently  met  with  the 
approval  of  Lnsfa,  J.,  in  Sehibshy  v.  We»tenhok ; 
but  Sir  James  B[annen  did  not  agree.  His 
Lordship  says  :  "  I  do  not  think  that  any  antho- 
rity  binds  qb,  nor  am  I  prepared  to  decide  that  a 
defendant  not  guilty  of  any  laches,  against  whom 
a  foreign  jugment  tn  p«r$onam  has  been  g^ren,  is 
preclnded  from  impeaching  it  on  the  ground  that 
it  appears  on  the  face  of  the  proceedings  to  be 
based  on  an  incorrect  view  of  the  English  law, 
eren  though  there  may  be  no  evidence  that  the 
foreign  court  knowingly  or  perversely  refused  to 
recognise  that  law.  I  do  not,  however,  enter  at 
length  upon  the  consideration  of  this  question, 
because  I  have  arrived  at  the  conclusion  that  the 
defendants  in  this  case  were  guilty  of  laches.  It 
does  not  appear  npon  the  face  of  the  proceedings, 
nor  at  all,  that  the  French  court  was  informed  of 
what  the  English  law  was.  It  was  the  duty  of 
the  defendants  to  brin^  to  the  knowledge  of  the 
French  court  the  provision  of  the  English  law  on 
which  they  now,  for  the  first  time,  rely;  and, 
having  failed  to  do  so,  they  mast  submit  to  the 
oonsequences  of  their  own  negligence.  The  French 
ooortB,  like  our  own,  can  only  be  informed  of 
foreign  law  by  appropriate  evidence,  and  the  partT 
who  uils  to  produce  it  cannot  afterwards  impeach 
the  indigent  against  him  on  account  of  an  error 
into  which  the  foreign  court  has  fallen,  presumably 
in  canseqnence  of  his  own  default."  It  appears 
to  me  that  this  applies  to  the  present  case.  The 
defendant  did  not,  so  far  as  appears,  take  any 
fSteps  ^  bring  before  the  Zurich  tribunals  evidence 
as  to  the  English  law  on  which  he  now  relies,  and, 
having  failed  to  do  so,  he  must  take  the  conse- 
ouences  of  the  error  (if  such  there  be)  into  which 
tneee  tribunals  have  fallen.  It  was  said,  however, 
that  the  whole  of  the  facts  were  not  before  the 
Zurich  courts  when  the  judgment  of  the  19th 
May  1885  (that  relied  on  by  the  plaintiff  in  his 
statement  of  claim)  was  given,  ana  that  the  cases 
of  Gtutrique  v.  Imrie  and  Oodard  v.  Gray  s>how 
that  all  the  facts  must  be  brought  before  the 
foreign  tribunal.  In  support  of  this  argument 
the  language  of  Lord  Hatherley  in  Ccutriqtie  v. 
Imrie,  cited  in  Oodard  v.  Gray,  was  relied  on. 
His  Lordship  says:  "The  whole  of  the  facts 
appear  to  have  been  inqpiired  into  by  the  French 
courts  jndiciallv,  honestly,  and  with  the  intention 
to  arrive  at  the  right  conclusion^  and,  having 
heard  the  facts  as  stated  before  them,  they  came 
to  a  conclusion  which  justified  them  in  France  in 
deciding  as  they  did  decide."  I  am  of  opinion,  how- 
ever, that  the  language  of  the  very  learned 
judges,  when  fairly  construed,  does  not  warrant  the 
conclusion  sought  to  be  derived  from  it — a  conclu- 
sion which  seems  to  me  not  to  be  in  accordance  with 
the  decision  in  De  Cosse  BrUiao  v.  Baihbotie,  which 
is  cited  by  Lord  Blackburn  as  being  one  of  the 
oases  that  governed  the  court  of  first  instance. 
In  that  case  the  5th  plea  was  as  follows  :  "  And 
the  defendants  further  say  that  the  enforcement 
of  the  said  judgment  in  England  is  contra^  to 
natural  justice,  on  the  following  grounds:  That 
since  the  hearing  of  the  said  suit  in  which  the 
said  judgment  was  pronounced,  and  after  the 


pronouncing  of  the  said  judgment,  the  defendants 
nave  discovered  fresh  evidence  which  was  not 
known  to  them,  or  either  of  them,  before  the  pro* 
nouncing  of  the  said  judgment,  and  which  with 
reasonable  diligence  they  could  not  have  dis* 
covered  before  the  pronouncing  of  the  said  judg- 
ment, and  which  said  evidence  shows  and  proves 
that  the  said  judgment  is  erroneous,  in  fact  and 
law,  on  the  merits."  This  plea  was  overruled,, 
and  Baron  Martin's  judgment  was  as  follows : 
"  We  are  all  of  opinion  that  this  question  is 
so  concluded  by  the  authorities  that  it  is 
impossible  for  us  to  decide  contrary  to  them, 
and  the  case  must  go  to  a  court  of  error.  I 
may  observe  that  the  question  does  not  come 
before  me  for  the  first  time;  for  many  years  past 
I  have  had  occasion  to  consider  it.  Conse- 
quently, this  is  a  decision  that  a  foreign  judg- 
ment binds,  notwithstanding  the  discovery  of 
fresh  evidence,  and  although  the  whole  of  the- 
facts  were  not  before  the  foreign  tribunal  at 
the  time  it  delivered  its  de'cision.  No  reasona 
are  given,  but  the  grounds  of  the  decision 
do  not  appear  to  be  very  far  to  seek.  The  prin- 
cipleon  which  Sanh  of  AuslraUisia  v.  Niaa  (16  Q.  B. 
717)  was  decided  appears  to  be,  that  the  courts  of 
this  country  do  not  sit  to  hear  appeals  from 
foreign  tribunals,  and  that  if  the  judgment  of  a 
foreign  court  is  erroneous,  the  regular  mod» 
provided  by  every  system  of  jurisprudence,  of  pro- 
curing it  to  be  examined  and  reversed,  ought  to- 
be  fulowed.  Neither  do  the  courts  of  this- 
country  sit  to  rehear  causes  which  have  been 
tried  abroad.  Every  system  of  jurisprudence 
provides  a  mode  by  which  a  judgment  may  be 
reviewed  and  a  cause  reheard  on  the  discovery  of 
fresh  evidence;  and  to  the  regular  mode  so- 
provided  recourse  ought  to  be  had,  as,  in  fact,  has 
Deen  unsuccessfully  done  by  the  defendant  in 
the  present  case.  It  was  further  said  that  the 
courts  of  this  country  will  not  accept  as  con- 
clusive the  decision  of  a  foreign  court  as  to  the 
validity  of  a  marriage,  and,  in  support  of  thia 
proposition,  the  case  of  Sinclair  v.  Sinclair  was 
relied  on.  Whether  this  proposition  be  or  be  not 
well  founded,  it  does  not  appear  to  me  to  apply^ 
for  tnis  court  is  not  called  upon  to  give  effect  to 
the  decision  of  a  foreign  court  as  to  the  validity 
of  a  marriage,  but  as  to  the  right  of  succession  to 
the  estate  of  a  testator.  What  the  Swiss  court 
has  decided  is,  not  the  validity  of  the  marriage  of 
the  testator  and  Carmela  Pedata,  but  the  right  of 
the  plaintiff  to  a  share  of  the  testator's  personal 
estate,  although  the  decision  may  have  been  baaed, 
on  the  existence  and  validity  of  such  a  marriage. 
Lastly,  it  is  said  that  the  judgment  of  the  Zarich 
court  of  the  6th  Feb.  1884,  if  not  contrary  to 
natural  justice,  shows,  at  all  events,  on  the  face 
of  it,  an  admission  of  incompetence  to  decide  the 
question  at  issue,  inasmuch  as  it  is  laid  down 
that  Swiss  law  contains  no  provisions  applicable- 
to  the  case,  and  consequently  the  court  had 
recourse  to  French  law.  I  understand  this 
simply  to  mean  that,  failing  to  find  any  express 
provisions  in  the  Swiss  law,  the  court  on  arriving 
at  its  decision  was  guided  by  the  French  law, 
which  they  say  is,  on  this  subject,  the  mother  of 
modem  law.  In  like  manner  our  own  courts,  in 
the  absence  of  express  decision,  are  sometimes^ 
guided  by  Roman  law,  in  accordance  with  what 
IS  laid  down  by  Parke,  B.  in  Acton  v.  BlundM 
(12  M.  &  W.  324),  where  he  saysi  "The  Soman 
•igitized  Dy  V^jV 
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law  {onus  no  mle  binding  in  itBdf  npon  the 
subjects  of  these  realms  -,  bnt,  in  deciding  a  case 
npon  principle,  where  no  direct  authority  can  be 
cited  from  oar  books,  it  affords  no  small  evidence 
of  the  soundness  of  the  conclusion  at  which  we 
bave  arriyed,  if  it  proves  to  be  snpported  by  that 
law — the  fruit  of  the  researches  of  the  most  learned 
men,  the  collective  wisdom  of  ages,  and  the  ground- 
work of  the  municipal  law  of  most  of  the  countries 
in  Europe."  Bnt,  however  this  may  be,  it  does 
not  lie  with  the  defendant  now  to  raise  this 
objection,  for  it  is  stated  that,  whatever  their 
motives  might  be,  both  rarties  expressly  con- 
sented to  its  application.  I  am  of  opinion,  there- 
fore, that  effect  ou^ht  not  to  be  given  to  the 
defendant's  objection  to  the  decisions  of  the  Swiss 
tribunals,  and  that  they  are  binding  on  this  court, 
and  ought  to  be  recognised  and  have  effect  given 
to  them  in  the  distribution  of  the  testator's 
«8tate.  There-  will  be  a  declaration  to  the  effect 
of  that  made  by  Sir  Creswell  Creswell  in  JJoglioni 
V.  Crispin,  namely,  that  the  judgment  of  the 
Zurich  District  Court  of  the  6th  Veh.  1884, 
affirmed  by  the  Zurich  Court  of  Appeal,  is  and 
ought  to  be  deemed  and  taken,  as  of  l^al  force 
and  effect  in  this  action,  and  that  regard  ought 
to  be  had  thereto  in  the  distribution  or  the 
administration  of  the  estate,  or  of  so  much  as  is 
in  the  jurisdiction  of  the  court.  And  I  declare 
that,  under  or  by  virtue  of  the  said  judgment, 
the  plaintiff  is  entitled  to  nine- tenths  of  the 
testator's  estate. 

Solicitors  for  the  plaintiff,  HecHes  and  Son. 
Solicitor  for  the  defendant,  Frederick  Bolt. 
Solicitors  for  the  family,  Lambert,  Fetch,  and 
Shaketpeare. 


July  2  and  23, 1887. 

(Before  STmuiie,  J.) 

Clat  v.  Colbs.  (o) 

Wm — Constrtteiiofi — Absolute  gift  ioifh  executory 

gift  over — Die  loithout  iuue. 
Testator  gave  aU  his  property  to  his  daughter,  and 

if  she  "should  die  before  the  age  of  twenty -one, 

and  at  any  time  leithout  issue  "  over. 
The  daughter  attained  twenty-one,  married,  and 

had  a  child. 
Held,  that  "without  issue  "  meant  "wilhout  leaving 

issue  alive  at  ilie  time  of  her  death." 
Be  BaU ;    Slattery  v.  Bail    (36    Ch.  Div.  508), 

followed. 
White  c.  Hight  (41  L.  T.  Bep.  N.  8.  17;  12  Ch. 

Biv.  751)  not  followed. 
This  was  a  petition  by  Kate  Maria  Blake,  the 
wife  of  Frederick  Blake,  asking  for  a  declara- 
tion that  she  was  absolutely  entitled  to  certain 
property  devised  and  bequeathed  in  her  favour 
bjr  her  father  John  Clay ;  and  that  the  property 
might  be  transferred  and  paid  to  her  on  that 
footing. 

The  testator  by  his  will,  dated  the  19th  May 
1874,  expressed  it  to  be  his  wish  that  all  his 
inroperty  should  belong  to  his  daughter,  the 
petitioner,  subject  to  the  conditions  therein 
mentioned.  Then  followed  a  condition  that  the 
petitioner  was  in  no  case  during  her  life  to  dis- 
pose of  the  principal  of  the  property,  but  should 
only  enjoy  tne  interest  arising  from  it.    Then  the 

(«)  Beported  b;  A.  J.  HALL,E«q.,  BanM8r.«t-Law. 


Thicltnesss  v.  Liege,  3  Bra.  P.  C.  365. 
Ufjohn  tor  the  trastees.  ^^^  ^  ^^ 

Juhf  23.— SrnujiCG,  J.  stated  the  facts,  tM 
continued: — Now  we  ail  know  that  a  vety 
material  alteration  in  the  law  as  to  the  interpre- 
tation of  gifts  which  turn  on  death  without  isine 
was  introduced  by  the  W^ills  Act.  Prior  to  the 
WUla  Act  death  without  issue  was  primA  faeit 
construed  to  be  death  followed  by  an  indefinite 
failure  of  issue,  that  is  to  say,  at  any  time  snih 
sequently  failure  of  issue.  But  there  were 
certain  cases,  even  before  the  Wills  Act,  in 
which  a  different  oonstmction  was  put  on  the 
words,  and  it  may  be  well  in  the  first  instance  to 
look  at  the  interpretation  which  the  court  was  in 
the  habit  of  placing  on  the  words  "  without  iasne  " 
in  some  of  those  excepted  cases.  I  have  selected 
two,  which  seem  to  me  to  go  as  near  as  may  be  to 
the  terms  of  the  gift  in  the  present  case;  I  ^ 


testator  directed  what  't>um  should  be  allowed  for 
the  petitioner  until  she  attained  twenty-one, 
and  he  gave  annnities  to  certain  ladies.  Then 
followed  this  clanse : 

Next,  should  my  daQg:hter  die  before  the  age  of 
twentyone  years,  and  at  any  time  withont  issna,  tka 
■abieot  to  the  aannitifla  mranmed,  and  tbon  buiiiiwli 
naiiiad  at  the  bottom  of  this  will  .  .  .  one-haUofthe 
interest  ariaisg  ont  ol  my  estate  shall  go  for  the  benefit 
of  the  children  of  my  dear  friend  Mr.  Wm.  Hy.  Cole*, 
named  hereafter,  and  the  ctiier  half  of  the  interest  to 
mj  gTandohildren  Ftaaei*  John  and  Edward  Clay,  tiieir 
heira,  ezaentore,  adnunistrators,  and  aangns,  aadbykis 
will  the  testator  gave  legaoiaa  to  hia  azaoaton  andothar 
persons. 

The  testator  died  on'  the  1st  Aug.  1874.  Aa 
action  was  brought  for  the  administration  of  his 
real  and  personal  estate,  and  by  an  order,  dated 
the  17th  Nov.  1882,  made  by  'Kay,  J.  upon  a 
petition  in  the  action,  it  was  declared  that  the 
petitioner  was  absolutely  entitled  to  the  whole  of 
the  real  and  personal  estate  of  the  testator 
subject  to  the  annuities  mentioned,  and  subject 
to  an  executory  gift  over  in  the  event  of  her  dyii^ 
withont  issue. 

The  petitioner  attained  twenty-one  on  the  6tii 
Oct.  1»82,  and  married  on  the  2lBt  April  I88S1 
She  had  one  son  bom  ou  the  5th  Sept.  1886,  who 
was  at  the  date  of  this  petition  still  alive. 

No  settlement  or  agreement  for  a  settlement 
was  entered  into  on  the  marriage.  The  petitioner 
claimed  that  on  the  birth  of  her  son  she  becune 
abaelntdy  entitled  to  the  properly'  (subject  to  the 
annuities),  on  the  g^ronnd  uiat  the  words  "  without 
issue "  ought  to  be  read  "  without  having  had 
issue." 

Qraham  HasUvas,  Q.C.  and  Ihmdas  OardiMr 
for  the  petition. — The  petitioner  is  entitled  to  the 
property  absolutely : 

White  Y.  BigU,  41  L.  T.  Bep.  K.  S.  17 ;  12  Ch.  Dit. 

781; 
R»  Jaekson's  wOI,  41  I..  T.  Bep.  N.  8.  4M;  U         j 

Ch.Div.189-,  I 

TreKanie  v.  LayUM,  33  L.  T.  B^.  N.  8.  S>7  -,  L.  Stp. 

10  Q.  B.  459. 

Buckley,  Q.C,  and  Ydoerton  for  parties  entitled 
under  the  executory  gift. — North,  J.  has,  in 
Me  BaU ;  Blattery  v.  JfaU  (36  Ch.  Div.  506)^ 
-declined  to  follow  White  v.  Hight.  The  words 
should  be  read  "  withont  leaving  iasae  alive  at 
the  time  of  her  death :  " 

Jftgrsys  V.  Con««r,  8  L.  T.  Bep.  N.  8.  48 ;  28  B«af . 
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not  say  that  they  are  exactly  parallel,  bnt  they 
give  a  little  gnidance.    The  first  is  the  case  of 
ZHover  T.  Monekton  (3  £iiig.  13).     That  was  a 
decision  on  »  case  submitted   by  the  Conrt  of 
Chancery  for  the  opinion  of  the  Court  of  Common 
fleas.    It  iras  a  gift  of   landa  and  personalty 
upon   certain  trusts  (including  a  trust   to  raise 
5000Z.  in  certain  events),  one  of  the  trusts  being — 
but  in  case  the  son  should  die  under  twenty-one, 
and  the  daughter  survive,  or  in  case  the  son 
should  live  to  twenty-one,  and  afterwards  die  with- 
out lawful  issue,  to  the  use  of  the  trustees  until 
the   daaghter  attained  twenty-one,   or  married, 
and  then  to  the  use  of  the  daughter  for  life,  with 
divers  remainders  over,  and  it  was  held  that  the 
trustees  took  the  legal  estate  till  hOQOl.  was  raised, 
and  that,  but  for  the  intervention  of  the  trustees, 
the  son  would  have  taken  a  fee  with  an  executory 
devise  over  in  the  event  of  his  dying  without 
issue  living  at  the  time  of  his  death.    A  similar 
result  was  arrived  at  in  another  case  of  Doe  v. 
Johnioa  (8  Exch.  81).    There  the  testator,  by  his 
will,  devised  as  follows — it  was  made  before  the 
"Wills  Act — "  I   give  and  devise  unto  my  wife 
Elizabeth  the  lands,  &c.,  to  hold  the  same  unto 
her  and  her  assigns  for  and  during  her  natnral 
life,  and,  after  her  decease,  I  give  and  devise  the 
same  to  my  nephew  S.  J.,  his  heirs  and  assigns  for 
ever,  provided  always,  and  my  will  is,  that  in  case 
it  should  happen  that  my  said  nephew  Rhall  depart 
this  life  before  he  shall  have  attained  the  age  of 
twenty -one  years,  and  if  after  he  shall  have  attained 
such  age  -of  twenty-one  years  he  shall  die  un- 
married, or  having  been  married,  without  lawful 
issue,  then  I  give  the  same  to  my  brothers  T.  J. 
and  J.  J.,  their   heirs  and   assigns  for  ever  as 
tenants    in  common."      It    was  held    that    the 
testator's    nephew    S.    J.    did    not     take    an 
estate    tail,    but    ao     estate     in     fee     simple 
in    the   lands,  with  an   executory   devise  over 
to  the  testator's  brothers  in  the  event  of  S.  J. 
dying  under  twenty-one,  or  after  that  age  without 
leaving  lawful  issue   at  the  time  of  iiis  death. 
l%erefore  the  construction  that  was  pat  upon 
those  words   in  cases   somewhat  similar  to  the 
present  before  the  Wills  Act  was  that  it  was  an 
executory  gift  over  on  the  death  of  the  person 
-without  leaving  issue  living  at  the  time  of  his 
death.    Now,  oy  the  Wills  Act,  s.  29,  a  change 
was  made  in  the  law,  and  it  was  thereby  enacted 
that  "  In  any  devise  or  bequest  of  real  or  per- 
sonal estate  the  words,  '  die  without  issiie,   or 
'  die  without  leaving  issue,'  or  '  have  no  issue,' 
or  any  other  words  which   may  import  either 
a  want  or  failure  of  issue  of  any  person  in  his 
lifetime  or  at  the  time  of  his  death,  or  an  inde- 
finite failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or 
at  the  time  of  the  death  of  such  person,  and  not 
an  indefinite  failure  of  his  issue,  unless  a  contrary 
intention  shall  appear  by  the  will."    Now,  speak- 
ing generally,  the  effect  of  that  I  take  to  be  this, 
that  in  those  cases  where  before  the  Wills  Act  the 
words  "  die  without   issue,"   and    "  die  without 
leaving  issue,"  have  been  read  as   importing  a 
general  and  indefinite  failure  of  issue,  those  words 
are  now  to  be  construed  in  the  same  way  as  in  the 
exceptional  cases  to  which  I  have  referred,  namely, 
as  importing  failure  of  issue  at  a  particular  time. 
Of  course,  that  is  in  the  absence  of  any  intention 
to  the  contrary,  and  the  meaning,  which  is  only 
a  primdfaeie  meaning,  must  be  controlled  by  the 


context.    Then,  if  it  stood  there,  I  should  say  that 
the  meaning  in  this  present  case  was  that  there 
was  to  be  an  executory  gift  over  in  the  event  of 
the  daughter  dying  at  any  time  without  leaving 
issue  living  at  that  time.     But  a  cose  of  White  y. 
Hight,  which  was  cited   to  me,  was  very  much 
rebed  upon,  and  certainly  it  approaches  very  near 
to  the  present  case,  although  it  is  not  quite  iden- 
tical with  it.    That  was  a  gift  in  fee  to  the  tes- 
tator's cranddaugter  Alice  White,  and  that  gift 
was  followed  by  these  words  :  "  But   in  case  the 
said  Alice  White  my  granddaughter  shall  happen, 
to  depart  this  life  before  the  decease  of  her  said 
mother  (an  event  which  did  not  happen),  or  after 
her  decease  without  leaving  anv  issue,  then,  and 
in  such  case  I  give  and  bequeatn  and  devise  my 
said  •  last-mentioned    real    hereditaments    and 
premises "    over.      It    was  there   held   by    the 
Vice-Chancellor,    following    a    long    series    of 
cases,    of  which  Mailland    v.    Chalie  (6    Madd. 
243)    is     a    well-known     example,     that    there 
the    words    "  without    leaving    issue "   were  to- 
be  read  "  without  having  had  issue."     In  sup- 
port of  the  same  view   reference  was  made  to 
what  was  really  a  dictum  of  Sir  George  Jessel, 
in  the  case  of  Me  Jackgon's  Will,  where  he  said : 
"The  rule  is  that  a  clear  gift  to  children,  or 
to  anybody  else,  is  not  to  be  cut  down  by  th& 
words  '  without  leaving,'  if   they  can  prop)er]y 
mean  without  having.'    That  does  not  carry  the 
matter  very  far,  because  it  only  lays  down  the 
rule  that  it  is  not  to  be  cut  down  by  the  words 
'without  leaving,'   if    they  can   properly  mean 
'without  having'  and  leaves  open  for  decisicm 
the  cases  in  which  the  words  'without  leaving' 
are  to  be  read  as  '  without  having.' "    But  the 
matter  on  the  point  of  authority  does  not  rest 
there,  because  m  the  recent  case  of  Be  Ball; 
Slattery  v.  Ball,  which  was  before  North,  J.,  oa 
the  14th  June,  the  whole  matter  has  been  recon- 
sidered.   That  is  a  case  that  was  very  analogous 
to  White- V.  Eight.    There  there  was  a  gift,  with 
certain  limitations,  which  did  not  come  into  force,, 
of  the  trust  estnte ;  and  in  case  William  Robert 
Ball  should  die  "without  leaving  issue  male,"  th» 
estate  was  given  over.  W.  B.  Bell  died  having  had 
one   child,  who  predeceased  its  father.     In  his 
judgment  in  that  case  North,  J.  has  gone  very 
fully  into  the  subject,  and  /has  discussed  all  the 
authorities  almost  from  the  beginning,  and,  if  that 
case  were  in  print,  as  it  very  shortly  will  be,  I 
should  content  myself  with  referring  to  it.    I  hav» 
been  furnished  by  the  kindness  of  the  judge  with 
the  proof  sheet  of  his  judgment  in  that  case,  cor- 
rected by  himself,  and  he  has  permitted  me  to- 
make    the    following    extract   from    the    judg- 
ment.     His  Lordship  says  :  "  I  confess  I  have 
a    good   deal   of    difficulty  in  seeing  what  was 
the  ground   on    which  he  ■  went ;   but    there   is 
one  thing  quite  clear,  that  what  he  purported  to 
do  was  to  follow  the  previous  decisions  on  the- 
subject.      Now,  the  principle  of  those  decisiona 
is,  that  the  court  will  read  the  words  '  without 
leaving '  as  equivalent  to  '  without  having  had,'  if 
the  result  of  so  doing  is  to  make  the  whole  instru- 
ment consistent,  to  make  a  gift  over  fit  in  with 
the  intention  of  the  testator,  as  previously  ex- 
pressed, and  avoid  divesting  a  previously  vested 
gift.     But,  unless  that  result  is  attained,  tho- 
reason  for  the  modification  of  the  language  fails, 
and  I  have  been  unable  to  find  any  case  except 
White  T.  Eight,  in  which  the  effect  of  .thft  .TOJi- 
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struction  adopted  has  been,  not  to  avoid  diyest- 
ing  a  vested  gift,  bnt  to  leave  a  vested  gift  still 
liable  to  be  divested,  though  only  in  a  different 
event  from  that  in  which  the  divesting  would 
have  taken  place  if  the  word  'leaving'  were 
construed  literally.  If  the  latter  course — that  is, 
construing  the  word  'leaving'  literally — is  adopted 
in  the  present  case,  the  absolute  interest  of 
William  Robert  Ball  would  be  divested  by  his 
death  without  leaving  issue  then  living.  If  the 
word  '  leaving*  is  treated  as  equivalent  to  '  having 
had,'  the  absolute  interest  of  William  Robert 
Ball  would  be  divested  by  Lis  death  without 
having  had  any  child.  Whichever  view  is  adopted, 
the  will  clearly  contemplates  the  divesting  in 
some  event  of  the  previously  vested  gift  to  William 
Robert  Ball.  I  find  no  ease,  except  White  v.  Higjki, 
in  which  the  word  '  leaving '  is  read  as  '  having 
had,'  with  the  result  merely  of  altering  the  event 
upon  which  the  divesting  of  a  gift  previouslj 
vested  is  to  take  place,  and  I  do  not  find  this 
point  dealt  with  in  the  judgment  of  the  learned 
Vice-Chancellor  in  While  v.  Eight.  It  makes  that 
case  a  new  case;  whereas  the  Vice-Chancellor 
treats  it  as  covered  by  the  authority  of  the  old 
cases,  and  decides  it  on  the  ground  that  be  is 
following  thera.  I  feel  bound  with  him  by  those 
-authorities;  but  I  should  go  beyond  them  if  I 

f,ve  effect  to  the  contention  of  the  plaintiff,  and 
cannot  find  any  principle  laid  down  in  White  v. 
Hight  to  warrant  any  such  contention.  So  far  as 
1  am  aware,  White  v.  Hight  has  not  been  followed 
■by  any  other  judge,  for  in  Be  Jarhaon'a  Will  it  was 
not  cited,  and  the  passage  relied  on  in  the  judg- 
ment of  Sir  George  Jessel  has  no  bearing  on  the 
present  case."  Finding,  then,  that  White  v. 
Hight  has  not  been  followed  by  North,  J.,  and 
finding  also  that  in  the  present  case  Kay,  J.,  who 
did  not  decide  the  |)oint,  expressed  a  strong 
opinion  that  the  petitioner  had  not  obtained  an 
•absolutely  vested  interest,  I  think  I  am  at  liberty 
•to  follow  what  IS  my  own  view,  namely,  that  the 
words  ought  to  be  read  "  without  leaving  issue 
alive  at  the  time  of  the  death  of  the  petitioner." 
Therefore,  as  it  is  not  an  absolute  gift,  the 
petition  must  be  dismissed. 
Solicitors  for  all  parties,  Ooren  and  Tapp. 


July  6,  7, 12, 13.  20,  and  Aug.  9, 1887. . 

(Before  Stiblino,  J.) 

The    Leeds  Estate   Building  and  Investmest 

CoMPANr  Limited  v.  Shefhekd.  {a) 
Company  —  Directors  —  Misfeasance  —  Payment 
of   dividends   out    of    capital  —  Directors'    and 
manager's  reTnuneration — False  balance-sheets — 
Auditor's  liability. 

By  the  articles  of  association  of  tlie  plaintiff  com- 
pany no  dividend  was  payable  esecept  out  of 
profits,  and  a  statement  of  the  expenditure  and 
income  of  the  past  year,  and  also  a  balance- 
sheet  containing  a  suinmary  of  the  property  and 
liabilUies,  were  to  he  laid  annually  before  the 
company,  and  the  auditor  was  to  make  a  report 
to  the  members,  stating  whether,  in  his  opinion 
the  balance-sheet  was  a  full  and  fair  one,  con- 
taining the  particulars  required  by  the  articles, 

(a)  BcporMd  by  A.  FOLUKS,  E«|.,B«Tiiiter-iiVTAW. 


and  properly  drawn  so  as  to  exhibit  a  true  mew 
of  the  s{ate  of  the  company's  affairs. 

The  remuneration  of  the  directors  and  the  manager 
was  dependent  on  the  dedaraiion  of  a  5  per  cent 
dividend: 

In  no  year  during  its  existence  did  the  compcaui 
earn  sufficient  profits  for  a  5  per  cent,  dividend ; 
and  in  only  one  year  did  it  earn  Sv^fieient  to  paif 
any  dividend. 

No  statement  of  i)ieome  and  expenditure  vsas  ever 
submitted  to  the  company,  but  a  dividend  of  over 
5  per  cent,  was,  up  tiU  1882,  annually  dedartd 
on  the  faith  of  balance-sheets  draian  up  by  iks 
tnanager,  on  whose  statements  a«  to  the  progress 

■'  of  the  company  the  directors  belted,  and  fees  wert 
received  by  the  directors  and  bonuses  by  tke 
manager  i»  proportion  to  the  amount  of  tibe 
dividend. 

The  aiulitor  did  not  refer  to  the  articles,  but  merebi 
certified  that  the  accounts  were  a  true  copy  if 
those  shoivn  in  the  book's  of  the  company. 
.  The  ledger  and  the  balance-sheet  eorresponiei 
exactly,  hut  the  false  items  which  sliowed  t&e 
profit  did  not  appear  in  the  other  account  boolcs 
of  the  company. 

Held  (following  Be  The  Oxford  Building  Society; 
Ex  parte  Smith,  65  L.  T.  Bep.  N.  8. 598 ;  L.  Ref. 
35  Ch.  Biv.  .502),  that  the  directors  were  joiuAf 
and  severally  liable  to  make  good  sums  improperly 
paid  out  of  capital  for  dividends  for  direetori 
fees  and  for  bonuses  to  the  manager. 

Held  also,  that  the  tnanager  and  auditor  rcere  tiaNe 
for  damages  on  the  same  footing. 

It  is  the  duty  of  an  auditor,  in  auditing  the  aeeounU 
of  a  company,  to  ascertain  that  the  balanee-shest 
fulfils  the  requirements  specified  in  the  artidss, 
and  that  it  is  a  correct  representation  of  tUe  com- 
pany's affairs. 

The  plaintiff  company  was  incorporated  in  1869, 
under  the  Companies  Acts,  with  a  capital  of 
200,0001.  in  bl.  shares,  for  the  purpose  of  dealing 
in  lands  and  advancing  money  on  real  security. 

The  following  are  the  articles  of  asRociatioa 
material  to  this  reporC : 

63.  The  TemnnPTation  of  directors  for  Berrioes  pv- 
formed  preriooaly  to  the  first  eenenj  maetint^  Bhall  b* 
determined  by  the  company  at  the  first  general  meeting, 
after  such  general  meeting  they  shall  be  remunerated  si 
followB,  wnen  and  bo  long  as  the  company  shall  pay  a 
dividend  amoanting  to  5  per  cent,  per  annum,  even 
director  present  at  the  weekly  meeting  of  the  board 
shall  receive  the  sam  of  10b.  for  every  meeting  which  he 
shall  attend,  and  when  and  so  long  as  the  compsaj 
shall  pay  a  greater  dividend  than  5  per  cent,  npon  the 
paid-np  capital,  there  shall  be  added  to  the  above  ratal 
of  remuneration  the  farther  snm  of  2b.  6d.  for  every 
additional  1  per  cent,  of  dividend,  and  fractioou 
parts  of  1  per  cent,  in  any  dividend  shall,  for  the  pur- 
poses  of  this  clanse,  be  carried  to  the  credit  of  snceaed- 
ing  dividends. 

79.  The  directors  mav,  with  the  sanction  of  the  com- 
pany in  general  meeting,  declare  a  dividend  to  bt 
paid  to  the  members  in  proportion  to  their  ihaiea 
Sach  dividend  may  be  declared  either  annnally  or  half- 
yearly,  as  the  directors  may  see  fit  to  propose  to  the 
company  in  general  meeting,  and  may  be  declared  npoa 
snch  estimates  of  account  as  the  directors  may  see 
proper  to  recommend. 

80.  No  dividends  shall  be  payable  except  ont  of  the 
profits  arising  from  the  baBiness  of  the  company,  bnt 
this  clause  shall  not  prevent  the  declaration  of  a 
dividend  npon  any  such  estimate  of  acnonnt  as  aforesaid. 

86.  The  directors  shall  canse  tme  acooants  to  be  kept 

of  tJie  estate  and  property  of  the  company,  of  the  rams 

of  money  received  and  expended  by  the  company,  and 

the  maimer  in  respect  of  which  snch  receipt  and  expen- 

■iigitized  by 
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tare  takes  plaoe,  and  of  the  oredita  and  Uabilitie*  of  the 
oompany.  The  books  of  aoaonnt  phall  be  kept  at  the 
registeied  office  of  the  company  and  sabiect  to  any 
reasonable  restrictione  as  to  the  time  and  manner  of 
iaapeoting  the  same  that  mar  be  imposed  by  the  com- 
jiany  in  general  meetine  shall  be  open  to  the  inspeotion 
of  memMrs  during  the  hoars  of  business. 

87.  Onoe  at  least  in  erery  year  the  direotors  shall  lay 
before  the  eompany  in  ^sneral  meeting  a  statement  of 
the  income  and  expencUtnre  for  the  past  year,  or  the 
past  half  year,  nude  np  to  a  date  not  more  than  one 
month  before  snah  meeting. 

88.  The  statement  so  made  shall  show,  arranged  under 
the  most  convenient  heads,  the  amount  of  gross  income, 
distinguishing  the  seTerai  sources  from  which  it  has 
been  derived  and  the  amount  of  gross  expenditure, 
distinguishing  the  expenses  of  the  establishment, 
aalarieSj  and  other  like  matters.  Erery  item  of  expendi- 
ture fairly  chargeable  against  the  year's  income  shall 
be  brought  into  account,  so  that  a  just  balance  of  profit 
and  loss  may  be  laid  before  the  meeting ;  and  in  cases 
where  any  item  of  expenditure  may  in  fairness  be  dis- 
tributed over  several  years  has  been  incurred  in  any 
one  year,  the  whole  amount  of  such  item  shall  be  stated, 
with  the  addition  of  the  reasons  why  only  a  portion  of  such 
expenditure  is  charged  against  the  income  of  the  year. 

89.  A  balance-sheet  shall  be  made  out  in  every  year 
and  laid  before  the  company  in  general  meeting,  and 
suoh  balanne-sheet  shall  contain  a  summary  of  the 
property  and  liabilities  of  the  company  arranged  under 
the  heads  appearing  in  the  form  annexed  to  Table  B.  of 
the  Companies  Act  1862,  or  as  near  thereto  as  ciroom- 
stances  admit. 

90.  Once  at  least  in  every  year  the  accounts  of  the 
oompany  shall  be  examined  and  the  correctness  of  the 
balance-sheet  ascertained  by  one  or  more  auditor  or 
auditors. 

99.  Every  auditor  shall  be  supi>lied  with  a  copy  of  the 
balance-sheet,  and  it  shall  be  nis  duty  to  examine  the 
same  with  the  acooants  and  vouchers  relating  tiiereto. 

100.  Every  auditor  ahal]  have  a  list  delivered  to  him 
of  all  books  kept  by  the  company,  and  shall  at  all  reason- 
able times  have  access  to  the  books  and  accounts  of  the 
oompany ;  he  may,  at  the  reasonable  expense  of  the 
oompany,  employ  accountants  and  other  persona  to 
assist  him  in  investigating  snah  accounts,  and  he  may, 
IB  relation  to  suoh  aooounts,  examine  the  direotors  or 
any  other  officer  of  the  oompany. 

101.  The  auditors  shall  nudce  a  report  to  the  members 
on  the  balanoe-aheet  and  aooounts,  and  every  such 
report  shall  state  whether  in  their  opinion  the  balance- 
sheet  is  a  full  and  fair  balance-sheet  containing  the 
particulars  required  by  these  regulations,  and  properly 
arawnupso  as  to  exhibit  a  tme  and  correct  vie  was  to  the 
Hate  of  the  oompany's  affairs,  and  in  ease  they  have 
ealledfor  explanation  or  information  from  the  directora 
whether  such  explanation  or  information  has  been  given 
by  the  directors  and  whether  it  has  been  satisfactory, 
and  such  report  shall  be  read  together  with  the  report 
of  the  direotors  at  the  ordinary  meeting. 

The  articles  also  provided  for  the  appointment 
of  a  manager  and  secretary,  bat  hj  a  special  reso- 
lation  passed  and  confirmed  in  Jan.  1870  the 
appointment  was  entrusted  to  the  directors. 

In  Feb.  1870  Crabtree  was  appointed  manager 
and  secretary  to  the  company  at  a  fixed  salary, 
but  in  1872  the  terms  of  his  employment  were 
altered,  and  it  was  resolved  that  in  each  year  in 
which  the  company  should  realise  sufficient  profits 
to  pay  a  dividend  exceeding  5  per  cent,  a  bonus 
of  25{.  should  be  paid  him  for  every  additional 
1  per  cent. 

The  chief  transactions  of  the  company  were  what 
were  termed  "  long  loans,"  i.e.,  sums  of  money 
were  advanced  on  mortgage  and  were  repayed, 
together  with'  itaterest,  by  equal  monthly  instal- 
ments extending  oyer  a  number  of  years. 

Every  year  a  balance-sheet  was  submitted  by 
the  directors  to  the  shareholders  which  purported 
to  show  profits  sufficient  to  warrant  the  proposed 
dividend. 


These  balance-sheets  consisted  of  a  share 
accoont,  a  cash  account,  a  stock  account,  and  a 
profit  and  loss  account.  They  did  not  contain 
any  statement  of  income  and  expenditure,  nor  was 
any  snch  statement  ever  submitted  to  the  share- 
holders. 

The  cash  account  was  an  account  of  receipts 
and  payments  in  which  capital  and  income  were 
not  aistinguishable. 

The  stock  account  was  an  estimate  of  account 
purporting  to_show  the  property  and  liabilities  of 
the  company.  It  was  prepared  with  a  view  to 
showing  a  profit. 

The  profit  and  loss  account  merely  showed  the 
proposed  mode  of  application  of  the  balance 
appearing  from  the  stock  account. 

The  stock  account  was  false  in  the  following 
particulars:  Under  the  head  of  "moneys' lent," 
which  comprised  the  long  loans  above  referred  to, 
not  merely  the  sum  advanced  bat  the  whole  or 
some  portion  of  the  prospective  interest  was 
included. 

In  the  balance-sheets  previous  to  the  year 
1874-5  the  whole  of  snch  interest  was  included 
without  any  allowance  or  deduction,  but  in  the 
balance-sheet  for  that  year  certain  items  appeared 
on  the  debit  side  under  the  head  of  "deferred 
interest."  Snch  items  did  not,  however,  include 
the  whole  amount  of  prospective  or  deferred 
interest. 

In  the  balance-sheets  for  the  subsequent  years 
the  title  "  deferred  interest "  no  longer  appeared, 
but  a  certain  arbitrary  deda'ction  in  no  case 
representing  the  whole  of  the  p'rospectirc 
interest  was  made  fi-om  the  amount  of  "  moneys 
lent." 

In  the  balance-sheet  for  1878-9  the  office  fumt- 
tore  was  valued  at  151.,  but  in  the  balance-sheet 
for  the  following  year  the  value  was  increased  to 
ISCl.    No  reason  was  given  for  the  increase. 

In  the  balance-sheet  for  1880-1  the  value  of  the 
freehold  property  of  the  company  showed  an 
increase  of  25902.  over  the  value  of  the  previous 
year.  This  increased  value  was  attributed  to  an 
increase  in  the  value  of  certain  property  in 
London  including  the  company's  offices. 

It  appeared  that  in  1880  this  property,  which 
had  previously  been  valued  at  3180t.,  was  mort- 
gaged for  34001.,  and  it  was  stated  by  Crabtree  at 
a  board  meeting,  when  the  balance-sheet  for 
1880-1  was  under  consideration,  that  the  property 
had  been  valued  by  Mr.  Newsome,  on  behalf  of 
the  mortgagees,  at  6000Z.  No  explanation  was 
given  of  the  balance  of  the  increase  in  the  valua- 
tion. 

The  balance-sheets  were  prepared  by  Crabtree, 
and  it  was  admitted  by  him  that  tne  method 
adopted  in  the  framing  of  the  stock  accounts  was 
first  to  take  a8cert.ained  items  on  both  sides,  then 
to  calculate  the  amount  required  for  dividend, 
and  fill  in  the  amount  of  moneys  lent,  so  as  to 
balance  the  two  sides. 

From  the  commencement  of  tho  company  down 
to  the  year  1880,  the  accounts  were  audited  by 
Locking,  for  which  he  at  first  received  a  fee  of 
5  guineas,  which  was  subsequently  increased  to 
7  guineas,  and  ultimately  to  12  guineas. 

Prom  1874  to  1880  the  certificates  of  the 
auditor  were  in  the  following  form  : 

I  oertify  that  I  have  examined  the  above  accounts,  and 
find  tiiem  to  be  a  true  copy  of  those  shown  in  the  books 
oftheoomp«.y.  D,g„„edbyGOOgle 


686— VoL  Lvn.,  N.  s.] 


THE  LAW  TIMES. 


[Jan.  14, 1888. 


Ghab.  Dit.]     Thk  Leeds  Estub  Building  and  Investment  Co.  Lik.  v.  Shsfhkkd.      [Chan.  Dnr. 


That  for  1870  was  in  the  same  form,  with  the 
addition  of  the  following  words  : 

The  TOQchera  and   reoeipta  correspond  in  all  oases 
with  the  payments  debited.    I  hare  gone  oarefnlly  into 
the  items  as  shown  in  the  stock  acoonnt,  and  consider . 
the  dividend  which  it  is  proposed  to  deoUre  a  jnst  and  ' 
&ir  diTiaion. 

In  a  letter  written  by  Locking  to  the  directors  ■ 
with  reference  to  the  accounts  for  1871,  the  follow- 
ing passage  was  contained : 

Stock  acconnt.  The  making  of  this  .deTolTes  more 
particularly  on  yonrsolres  and  the  manager  than  the 
auditors. 

At  the  same  time  the  items  were  fully  explained  by 
Hr.  Crabtree,  and  I  do  not  oonsider  the  estimate  orer- 
drawn  or  likely  to  gire  any  shareholder  cause  to  object. 
Of  oborse  it  wonld  have  been  better  if  all  parties  had 
agreed  to  divide  nothing  for  a  few  years  till  a  good 
aoeamnlation  had  tiJcen  plaee,  bat  a  dividend  is  no 
donbt  a  necessity. 

The  certificates  were  ao  far  tme  that  the 
anconiits  contained  in  the  balance-sheet  were 
literal  copies  of  those  shown  in  the  ledger  of  the 
company,  bat,  except  in  this  sense,  the  certificates 
were  not  in  accordance  with  fact  and  the  items 

Sut  down  tinder  the  head  of  moneys  lent,  and 
eferred  interest  did  not  appear  in  the  books  of 
the  company. 

Locking  stated  in  the  witness-box  that  he  never 
saw  the  articles  of  association  dnring  the  time 
that  he  acted  as  auditor  to  the  company,  although 
he  knew  of  their  existence ;  and  that  he  did  not 
consider  it  part  of  ^is  duty  to  ascertain  whether 
the  deductions  made  by  Crabtree  were  sufficient, 
or  upon  what  principle  they  were  made,  and  he 
Admitted  that  they  were  arbitrary  deductions. 

By  his  defence  he  pleaded  the  Statute  of  Limita- 
tions, and  the  plea  was  not  resisted  at  the  trial. 

The  directors  had  no  knowledge  of  the  mode  in 
which  the  balance-sheets  were  prepared,  or  of  the 
inaccuracies  contained  in  them,  but  they  accepted 
the  statements  qf  Crabtree  and  Locking  without 
inquiry,  and  took  no  steps  to  ascertain  the  correct- 
ness of  the  accounts. 

Whitaker's  position  differed  from  that  of  the 
other  directors,  inasmuch  as  he  was  only  con- 
nected with  the  company  for  little  more  than  a 
year.  He  was  appointed  a  director  in  May  1881, 
bnthedid  not  take  his  seat  at  the  board  until  the 
following  August.  At  a  board  meeting  held  on 
the  17th  May  1882,  when  the  balance-sheet  for  the 
year  1881-82  was  considered,  he  moved  that  a 
dividend  of  6  per  cent,  should  be  recommended, 
and  the  resolution  was  carried. 

At  a  meeting  held  on  the  19th  May,  at  which  he 
was  present,  the  balance-sheet  was  again  con- 
sidered, and  it  was  ananimously  resolved  that  a 
dividend  of  .5  per  cent,  be  recommended. 

At  the  general  meeting  of  the  company,  held  on 
the  26th  May,  at  which  he  took  the  chair,  a 
statement  was  made  by  Beevers,  that  the  com- 
pany was  not  justified  in  paying  any  dividends  ; 
but  ultimately  a  dividend  of  2|  per  cent,  was 
declared,  and  Beevers  declined  to  accept  the 
office  of  auditor  for  the  ensuing  year. 

Since  the  commencement  of  the  winding-up,  a 
series  of  balance-sheets  and  profit  and  loss 
accounts  had  been  prepared  by  the  liquidator, 
from  which  the  true  state  of  the  company's 
affairs  was  derived.  In  these  acconnts  the  figures, 
with  the  exception  of  those  relating  to  long  loans, 
were  taken  from  the  books  of  the  company.  The 
instalments  received   in  respect  of  long  loans 


were  dealt  with  as  follows :  the  first  instalment 
was  treated  as  applied  in  payment,  in  the  first 
place,  of  the  interest  up  to  the  time  of  payment 
of  the  whole  principal  sum  advanced,  and  next  in 
payment  of  part  of  the  principal ;  the  second 
instalment  was  treated  as  applied  in  payment,  in 
the  first  place,  of  the  interest  on  toe  reduced 
principal,  and  next  in  payment  of  »  farther  portion 
of  the  principal  and  so  on. 

The  rate  of  interest  was  ascertained  in  eadi 
case  by  an  actuarial  calculation,  in  whijh  the 
principal  sum  lent  by  the  company  was  taken  to 
be  the  present  value  of  the  monthly  instalments 
agreed  to  be  paid  by  the  borrower. 

According  to  the  evidence  of  experts,  this 
method  of  calculation  showed  the  utmost  snm 
which  could  in  each  year  be  treated  as  income, 
with  the  result  that  in  no  year  was  there  any 
profit  available  for  dividends. 

In  each  year  nntil  1882  a  dividend  varyim 
from  5  to  10  per  cent,  was  declared,  and  in  18S 
a  dividend  of  2|  pur  cent.;  though  daring  the 
whole  period  of  its  existence  the  company  never 
earned  a  profit  available  for  dividends,  and  exca>t 
in  1876,  when  a  small  profit  was  made,  the 
business  of  the  company  was  carried  on  at  a 
loss. 

The  company  became  insolvent,  and  on  the 
31st  Oct.  1882  went  in^o  voluntary  liqaidation. 

This  action  was  brought  by  the  company  in 
liquidation  against  Shepherd,  Scott,  Briggs, 
'Wnitaker,  and  Barry,  directors  of  the  oompany; 
Sarah  Bilbrough,  the  personal  representative  of 
William  Bilbrough,  a  deceased  director ;  Crabtree, 
the  manager  ahd  secretary  of  the  company ;  aod 
Locking,  the  auditor  of  the  company,  for  a 
declaration  that  thev  were  jointly  and  severally 
liable  to  make  good  certain  sums  paid  out  of 
capital  for  dividends,  and  for  fees  ana  bonuses  to 
the  directors  and  manager,  so  far  as  sach  sums 
were  paid  while  the  defendants  were  officers  of 
the  companv. 

In  the  whole  the  sums  claimed  amounted  to 
3394J.  18».  lOd.  for  dividends,  5401.  2«.  6d.  for 
directors'  fees,  and  9002.  for  bonuses  to  Crabtree. 
The  company  also  claimed  relief  against  the 
directors  in  respect  of  improper  investments,  and 
on  other  grounds ;  but  this  part  of  the  claim  was 
dismissec^  and  is  excluded  from  this  report. 

SirS.Bavey.  Q.C., Budklej^,  Q.C.,and  W.  Barktr, 
for  the  plaintiff  company. — Against  Crabtree,  who 
is  gailty  of  fraud  on  his  own  admission,  the  ease 
is  plain.  The  directors  acted  uUra  virw  in  paying 
dividends  out  of  capital,  and  are  liable  to  the 
company  for  breach  of  trust,  notwithstanding  the 
resolutions  of  the  shareholders  to  take  the  divi- 
dends ;  for  the  balance-sheets  were  so  framed  as 
to  conceal  the  fact  that  dividends  were  being  paid 
out  of  capital.  Nor  is  it  any  defence  to  say  that 
actuarial  knowledge  was  required  to  determine 
the  principle  upon  which  the  balance-sheets  ought 
to  be  framed,  as  there  was  no  difficulty  in  ascer- 
taining their  accuracy  within  a  reasonable 
margin.  The  case  against  the  directors  is  covered 
by 

S<  Oafi>rd  B«a<I(ii9 /SocMfy,  55  L.  T.  B«p.  N.  S.  5W; . 
35  eh.  Div.  908. 

As  to  Locking,  even  if  he  did  not  know  that  the 
balance-sheets  were  false,  he  failed  to  use  ordinair 
diligence  in  the  fulfilment  of  the  duties  imposed 

1  upon  him  by  the  articles, ,  The  loss  inoorred  hy 
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the  company  in  making  nnauthorised  pajrments 
oat  of  capital  is  the  direct  result  of  his  breach  of 
duty.  Tnat  therefore  is  the  raeasnre  of  damages, 
and  Locking  is  liable  for  that  amount,  ezoept  bo 
far  as  he  is  protected  by  the  Statute  of  Limita- 
tions. 

Sir  Senry  James,  Q.G.  and  E.  W.  Byma  for 
Shepherd.— Ordinary  care  and  attention  to  the 
Inanl^)[ement  of  the  company's  affairs,  not  special 
skill,  is  all  that  can  be  required  of  a  director.  He 
must  therefore  have  recourse  to  skilled  advice, 
and  he  incurs  no  liability  by  acting  thereon,  even 
though  such  advice  be  erroneous : 

Be  County  JSarine  Jnrurance  Company;  Jtaitn's 
COM,  2S  L.  T.  Bq>.  N.  8. 888;  L.  Bep.  6  Ch.  104, 
116. 

A  director  acting  within  hia  powers  is  not  in  the 
position  of  a  trustee,  and  he  is  not  liable  for  mere 
imprudence,  bat  only  for  eraaia  negligenlia : 

Onmtpode  T.  Jrutnal  /Society,  52  L.  T.  Bep.  N.  S. 

409,416; 
Oventid,  Chimey,  and  Co.  ▼.  Oibb,  Ik  Bep.  5  E.  &  I. 

App.  480.    , 

Here  the  directors  were  empowered  to  declare 
dividends  out  of  estimated  profits,  and  if  in  so 
doing  they  acted  under  a  mistake  or  erroneous 
adviue  they  are  not  liable  as  for  as  an  act  done 
vltra  viret.  There  is  no  imputation  of  want  of 
good  faith  or  of  siniBter  motive  on  the  part  of 
the  directors.  As  to  the  Oi^ord  Building  Society 
case,  which  is  relied  upon  by  the  plaintiffs,  we 
contend  first,  that  that  case  is  distinguishable,  on 
the  trround  that  the  directors  were  authorised  to 
pay  dividends  out  of  realised  profits  only ;  and, 
secondly,  that  it  is  inconsistent  with  the  earlier 
authorities,  and  ought  not  to  be  followed. 

Pearion,  Q.G.  and  Bwinfen  Eady  for  Soott. — 
The  directors  are  not  liable  for  the  fraud  of 
their  manager  if  they  have  no  reason  to  saspect 
fraud,  and  they  are  not  bound  to  examine  the 
company's  books : 

He  Denham  and  Co.,  25  Ch.  Div.  752. 
It  is  necessary  to  prove  against  each  director 
fraud  or  negligence  amounting  to  fraud : 

Be  The  Jlercantile  Trading  Company  ;  Stringer's 
caee.  20  L.  T.  Bep.  N.  S.  591 ;  L.  Bep.  4  Ch.  475. 

Finlay,  Q.G.  and  Farwell  for  Mrs.  Bilbrough. 
— ^Directors  cannot  bo  made  liable  on  the  basis 
of  payment  of  dividends  out  of  capital  without 
knowledge  and  craBsa  negligentta  : 

Turquand  v.  Manhall,  20  L.  T.  Bep.  N.  S.  766 ; 
L.  Eep.  4  Ch.  376. 

[Stiklino,  J.  referred  to  Re  The  Exchange 
Banking  Company ;  Flitcrofl't  case,  48  L.  T. 
Eep.  N.  S.  86;  21  Ch.  Div.  519.]  No  liability 
attaches  to  a  director  who,  acting  in  good  faith, 
makes  an  error  of  judgment :  (Lindley  on  Part- 
nership, 4th  edit.,  vol.  1,  p.  504.)  There  is  no  case 
of  breach  of  trust  against  Bilbrough,  and  even  if 
an  action  for  negli^pnce  might  have  been  main- 
tained against  him  in  his  lifetime  that  dies  with 
the  person. 

Qraham  Hastings,  Q.G.  and  Ashion  Gross  for 
Crabtree. — Crabtee  is  not  liable  to  make  good  the 
dividends,  for  the  authority  to  pay  dividends 
was  not  vested  in  him  bat  in  the  directors,  to 
whom  he  was  subordinate.  The  directors  might 
have  a  remedy  against  him,  but  the  company  has 
none.  A  claim  might  have  been  made  against 
him  under  sect.  165  of  the  Companies  Act  1862, 
bat  in  that  case  it  would  be  necessary  to  prove 


that  the  damage  to  the  company  was  caused  by 
Crabtree ;  but  it  was  not,  for  though  he  prepared 
the  balance-sheets  for  the  directors,  it  was  no 
part  of  his  duty  to  lay  them  before  the  company. 
Nor  can  he  be  made  liable  for  the  fees  paid  to  the 
directoi's,  as  he  received  nothing.  As  to  the 
9002.,  it  was  paid  by  the  authority  of  the  directors, 
and  even  if  the  dividends  were  not  justified  it  is 
not  recoverable  any  more  than  money  paid  to 
the  shareholders. 

Bardswell,  for  Barry,  claimed  the  benefits  cf 
the  argument  on  behalf  of  Shepherd  and  Scott. 

Beeimus  Sturges  for  Locking. — Locking  was  a 
servant  of  the  directors,  and  not  of  the  company 
(Spackman  v.  Evans,  L.  Bep.  3  E.  &  I.  App.  17». 
236;,  and  fraud  is  not  proved  against  him.  The  only 
case  which  can  lie  against  him  is  a  common  law 
action  tor  negligence,  but  this  action  contains  no 
claim  for  damages.  The  only  duty  of  an  auditor 
is  to  see  that  the  balance-sheets  correspond  with 
the  books,  it  is  no  part  of  his  duty  to  show  en 
what  estimate  a  dividend  ought  to  'be  declared. 
I  submit  first,  that  the  duties  imposed  by  the 
articles  were  reasonably  and  properly  fulfilled  by 
Locking,  having  regard  to  his  remuneration  and,, 
secondly,  that  tne  damage  to  the  company  is  too 
remote. 

Ingle  Joyce  (Tindal  Atkinson,  Q.G.  with  him) 
for  Whitaker. — Whitaker  stands  in  a  different 
position  to  the  other  directors,  as  his  connection 
with  the  company  lasted  for  little  more  than  a 
year,  and  at  the  most  he  r^n  only  he  made  liable 
for  one  dividend.  This  question  ought  to  have 
been  tried  by  summons  under  sect.  165  of  the 
Companies  Act,  and  Whitaker  ought  not  to  be- 
compelled  to  pay  the  additional  costs  caused  by 
the  plaintiff's  mode  of  procedure. 

Sir  H.  Bavey,  Q.C.,  in  reply. — Locldng  was 
a  servant  of  the  company,  and  it  was  his 
duty  to  look  at  the  articles.  Spaekman  v. 
Evans  only  shows  that  an  auditor  is  not  an 
agent  of  the  shareholders  for  the  purpose  of 
binding  them  so  as  to  deprive  them  ot  relief 
on  the  ground  of  acquiescence.  The  duty  of 
an  auditor  is  not  confined  to  seeing  that  the 
balance-sheet  correctly  represents  what  is  in  the 
books,  but  he  is  bound  to  protect  the  companv 
against  the  manager;  but  accepting  Locking's 
own  standard  of  daty  he  is  liable,  as  it  was  impos- 
sible from  the.  books  to  frame  a  balance-sneet 
which  would  show  a  profit.  As  regards  the 
directors,  the  pajrment  of  dividends  out  of  capital 
is  a  breach  ot  the  articles  which  creates  a  primct 
fade  liability,  and  it  is  for  them  to  justify  their 
acts.  If  directors  have  performed  their  duty 
and  have  been  badly  advised,  they  may  escape 
liability  {London  Financial  Association  v.  Kelk, 
.W  L.  T.  Eep.  N.  S.  492 ;  26  Ch.  Div.  167).  but 
here  the  directors  took  no  steps  to  inform  them- 
selves, and  delegated  their  duties  to  Crabtree^ 
and  they  are  liable  according  to  the  test  stated  in 
Bailee's  case. 

Stibliko,  J. — ^This  is  an  action  by  the  Leeds 
Estate,  Building,  and  Investment  Company 
Limited  (now  in  liquidation)  against  certain  of 
the  former  directors  of  the  company,  the  legal 
personal  representatives  of  a  deceased  director, 
the  manner  and  secretary,  and  the  auditor  seek- 
ing to  render  them  liable  for  various  breaches  of 
duty.  The  company  was  formed  in  1869  under 
the  Companies  Act  1862,  and  went- into  voluntary 
Digitized  by  VjOOQlt^ 
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liquidation  on  the  Slat  Oct.  1882.  It  is  insolvent 
to  a  large  extent,  and  the  present  action  is  brought 
for  the  benefit  of  its  creditors.  The  breaches  of 
duty  charged  against  the  directors,  manager,  and 
auditor  divide  themselves  into  two  main  heads  : 
First,  the  payment  of  dividends  out  of  capital ; 
and  second,  the  making  of  advances  of  the  com- 
pany's money  on  security  in  an  improper  and 
reckless  manner.  A  special  case  is  made  with 
reference  to  a  sum  of  d502.  paid  to  one  Edward 
Spnrr  (who  is  made  a  co-defendant),  with  this  I 
shall  deal  presently.  Between  the  two  classes  of 
facts  already  mentioned,  and  in  respect  of  which 
it  is  sought  to  fix  the  defendants  with  the  liabi- 

iity,  there  appears  to  be  a  fundamental  difference. 
.t  is  now  settled  by  decisions  of  the  House  of 
Lords  and  the  Conrt  of  Appeal  that  the  capital 
of  a  company  formed  under  the  Companies  Act 
1862  can  be  legally  applied  only  for  the  purposes 
specified  in  the  memorandum  of  association.  The 
capital  may  be  lost  in  the  coarse  of  such  applica- 
tion, and  creditors  and  other  persons  dealina;  with 
the  company  must  take  that  risk,  but  they  are 
entitled  to  act  on  the  faith  that  no  part  of  the 
capital  will  be  applied  for  any  other  purpose,  and 
in  particular  that  no  part  of  the  capital  will  be 
returned  to  the  shareholders  except  in  the  cases 
and  under  the  safeguards  in  and  under  which  a 
reduction  of  capital  is  permitted  by  the  various 
Acts  of  Parliament.  Among  the  objects  for 
which  the  present  company  was  formed  was  the 
lending  of  money  on  security,  and  the  acts  of  the 
directors  with  reference  to  any  advances  they 
made  were  within  the  powers  of  the  company, 
bat  if  (as  is  alleged)  they  paid  dividends  out  of 
capital,  their  acts  in  that  respect  were  beyond  the 

Eowers  of  the  company  and  contrary  to  law.  It 
as  now  been  decided  that  directors  are  trustees 
or  quAoi-trustees  of  the  capital  of  the  company, 
and  are  liable  as  trustees  for  any  breach  of  duty, 
as  regards  the  application  of  it,  but  when  such 
liability  is  sought  to  be  enforced  it  has  to  be  deter- 
mined on  the  facts  of  each  particular  case 
whether  a  breach  of  dnty  has  been  committed. 
Now,  it  is  obvious  that  the  duties  of  the  directors 
of  a  trading  compiany  with  reference  to  advances 
on  security  made  in  the  course  of  conducting  the 
business  of  a  company  formed  for  the  purpose  of 
making  such  advances  are  totally  different  from 
those  (for  example)  of  the  trustees  of  a  settle- 
ment. The  fnnds  which  form  the  subject  of  a 
settlement  are  intended  to  be  preserved  for  the 
benefit  of  those  who  may  successively  become 
entitled  to  them,  and  it  is  the  daty  of  trustees 
making  advances  out  of  such  fnnds  to  take  care 
that  the  securities  they  obtain  are  such  as  will 
expose  the  beneficiaries  to  as  little  risk  of  loss  as 
may  be.  The  (unds  embarked  in  a  trading  com- 
pany on  the  other  hand  are  placed  under  the  con- 
trol of  the  directors  in  order  that  they  may  be 
employed  for  the  acquisition  of  gain,  and  the 
risk  (greater  or  less,  according  to  circumstances) 
is  of  the  very  essence  of  such  employment. 
When  the  advance  of  money  on  security  is  one  of 
the  objects  of  such  a  company,  the  acts  of  direc- 
tors with  references  to  the  advances  are  to  be 
judged,  not  by  the  mles  which  have  been  laid 
down  as  to  the  investment  of  settled  fnnds,  but 
(more  nearly  at  all  events)  by  those  which  regu- 
late the  duties  of  the  managing  partners  of  an 
ordinary  trading  firm  as  between  tbemsielves  and 
those  partners  wha  do  not  take  an  active  part  in 


the  conduct  of  the  firm's  business.  Accordingly, 
it  is  settled  by  such  cases  as  Cherend,  Gwniitji, 
and  Go.  y.  Oibh  (ubi  tap.)  and  Turquand  r. 
Marshall  {uhi  sup.)  that  directors  are  not  to 
be  made  liable  for  loss  occasioned  by  mere 
imprudence  or  error  of  judgment  in  the  exercise 
of  the  powers  conferred  on  them.  The  case 
sought  to  be  made  against  the  defendants  with 
regard  to  the  advances  complained  of  falls  within 
this  rule,  and  indeed,  after  the  evidence  on  behaU 
of  the  plaintiff  was  given,  this  head  of  compliunt 
was  abandoned  by  the  plaititifTs  counsel,  and  so 
much  of  the  action  as  relates  to  it  must  be 
dismissed.  The  case  as  regards  the  payment  of 
dividend  out  of  capital  stands  in  a  very  different 
position,  and  the  law  as  regards  it  is  perhaps  not 
yet  properly  settled.  It  follows  from  tne  decisions 
in  Me  National  Funds  Assurance  Company  (3-5  L.  T. 
Rep.  N.  8.  689;  10  Ch.  Div.  118)  and  FliieroJVs 
case  (ubi  sup.)  that  directors  who  make  such 
payments  either  with  actual  knowledge  that  the 
capital  of  the  company  is  being  misappropriated, 
or  with  knowledge  of  the  facts  that  establish  the 
misappropriation  are  liable  a6  for  a  breach  of  trust. 
The  present  case  does  not  fall  within  those  which 
I  have  just  mentioned,  for  I  am  unable,  on  the 
evidence  before  me,  to  arrive  at  the  conclusion 
that  the  directors  had  actual  knowledge  of  the 
real  state  of  the  company's  affairs.  I  have,  how- 
ever, the  guidance  of  the  recent  judgment  of 
Kay,  J.  in  Re  Oxford  Benefit  Buiding  and  Invest- 
inent  Society,  a  case  which  was,  I  may  almost 
say,  exclusively  relied  on  by  connsel  for  the 
plaintiffs,  and  which,  although  it  is  not  precisely 
identical  with  the  present,  nevertheless  closely 
resembles  it  in  many  of  its  features.  The  judg- 
ment was  given  after  an  elaborate  argument  by 
many  eminent  counsel,  and  after  full  considera- 
tion by  the  learned  judge  who  decided  it,  and  it 
is  certainly  an  authority  not  to  be  departed  from 
by  a  jndge  of  co-ordinate  jnrisdiction,  except  on 
the  clearest  grounds.  In  that  case,  as  in  the 
present,  it  was  contended  that  directors  who  had 
continually  paid  dividends  out  of  capital  could 
not  be  made  liable  unless  their  conduct  amounted 
to  fraud.  "  From  that  proposition,"  says  the 
learned  judge,  "I  must  express  my  dissent;" 
and  he  accordingly  held  that  directors  who  had 
omitted  to  lay  before  the  shareh-ilders  proper 
accounts  of  income  and  expenditure  and  balance- 
sheets,  and  who  acted  negligently  or  carelessly  as 
regards  the  ascertaining  of  the  profits  which 
they  professed  to  divide,  were  jointly  and  severally 
liable  to  repay  the  snms  improperly  paid  ont  of 
capital  by  way  of  dividend.  It  was,  however, 
contended  on  behalf  of  the  defendants  that  the 
case  of  the  Oxford  Benefit  Building  and  Invest- 
ment Society  was  inconsistent  with  previous 
decisions  which  were  binding  on  me,  and  in 
support  of  that  proposition  there  were  cited 
Overend,  Gurney,  arid  Co.  v.  Oihh,  Turquand 
V.  MarthaU,  and  other  cases  of.  the  same 
class.  These,  however,  are  distinguishable  on 
the  ground  that,  as  I  have  already  endeavoured 
to  point  out,  they  relate  to  acts  in  the  power  of 
the  directors,  and  not  to  acts  (such  as  payment  of 
dividends  out  of  capital)  which  are  beyond  the 
legal  powers  of  the  directors  or  of  the  company. 
The  law  prohibita  the  payment  of  dividend  out 
of  capital,  and  it  may  be  well  that  directors  we 
called  upon  to  exercise  greater  care  when  thev 
arc  in  danger  of  violating  such  prohibition,  thsn 
ligitized  by  VjXJOy  It^ 
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when  they  i^pi>l7  the  capital  for  parposes  un- 
onestionaoly  within  the  objects  of  the  company. 
So  if  a  company  were  formed  for  the  parpoae  of 
working  a  mine,  it  mi^ht  be  the  duty  of  those 
engaged  in  superintending  its  operations  to  exer- 
cise greater  care  when  they  approach  their  neigh- 
bour B  property,  and  are  in  danger  of  committing 
a  trespiiss,  than  when  the  scene  of  action  is 
undeniably  within  the  boundaries  of  the  com- 
pany's property.  Another  case  cited,  and  one 
which  is  undoubtedly  in  point,  is  Bance'a  ease 
(ubi  tup.),  decided  in  1870.  It  was  there  sought 
tc  compel  a  director  to  refund  a  dividend  or 
bonns  alleged  to  have  been  improperly  paid  out 
of  capital,  and  the  application  came,  in  the  first 
instance,  before  Lord  Bomilly,  who  in  his  judg- 
ment laid  it  down  that "  In  order  to  make  directors 
liable  in  a  case  like  this,  there  must  be  either 
proof  of  distinct  fraud,  or  else  such  gross 
sold  wilful  negligence  as  is  equivalent  to  fraud," 
and  he  held  that,  in  the  particular  case,  the 
director  was.  not  liable.  If  ttiis  statement  of  the 
law  had  been  adopted  by  the  Court  of  Appeal 
(who  reversed  Lord  Bomilly's  decision),  it  would 
no  doubt  have  been  a  strong  authority  in  favour 
of  the  defendants ;  but  neither  of  the  very 
eminent  judges  who  then  constituted  the  Court 
of  Appeal  appears  to  me  to  have  taken  that  view 
of  the  law.  James,  L.J.  says  (at  p.  117  of 
6  Ch.  App.) :  "  The  directors  simply  had  before 
them  the  cash  balance  of  the  receipts  and  pay- 
ments, and,  without  making  the  slightest  provi- 
sion in  that  account  for  anything  whatever,  they 
froceed  out  of  that  balance  to  declare  this  bonus. 
quite  agree  that  it  would  have  been  different  if 
there  had  been,  as  there  ought  to  have  been, 
in  the  ordinary  course  of  business,  a  balance- 
sheet,  btmd  fide  made  out  with  proper  assistance, 
80  as  to  ascertaiu  the  true  state  of  the  company. 
If  the  directors  had  followed  the  direction  of  the 
112th  article  of  their  own  deed,  and  if  at  the 
first  ordinary  general  meeting  they  had  laid 
before  the  company  a  report  comprising  a 
balance-sheet  showing  as  accurately  as  circum- 
stances would  permit  the  financial  position  of 
the  company  up  to  that  date,  and  if  that  had 
been  done,  I  am  of  opinion  that  it  would  not  be 
right  for  this  court  to  sit  as  a  court  of  appeal 
to  decide  upon  such  a  state  of  &ct8  so  made  out. 
If  the  directors,  by  placing  unfounded  reliance 
upon  the  representations  of  their  servants  pr 
actuarip.s,  had  arrived  at  the  conclusion  that  they 
had  made  a  divisible  profit,  this  court  ought  not,  I 
say,  to  sit  as  a  court  of  appeal,  although  it  might 
afterwards  be  satisfactorily  proved  that  there  were 
very  great  errors  in  the  accounts  that  would 
not  have  occurred  if  they  had  been  made  out 
with  greater  strictness  or  with  more  scrutinising 
care.  But  no  such  account  at  all  was  made  out. 
Then  at  p.  119  he  says :  "  I  think  the  Master  of 
the  Bolls  had  not  before  him  the  figures  so  clearly 
tut  we  have  had ;  he  seems  to  have  thought  there 
had  been  some  statement  laid  before  the  directors, 
apon  which  the  directors  had  exercised  their 
judgment  as  mercantile  men,  and  had  dealt  with 
this  as  a  mercantile  matter  of  business  ;  and 
therefore  he  came  to  the  conclusion  that  it  was 
not  s  case  in  which  this  court  could  interfere. 
I  have  arrived  at  the  conclnsion  that  there  was 
a  gross  neglect  of  duty  on  the  part  of  the 
directors  with  respect  to  their  conduct  in 
declaring  this  bonus,  and  finding  no  justification  I 


of  it  from  the  events  which  have  since  occurred, 
and  '  not   being  satisfied  that  any  account  was 
made    out,    from  which    any   mercantile    nam, 
desirous  of  drawing  np  a  lialance   on  his  own 
behalf,  or  on  behalf  of  the  persons  for  whom  he 
was  a  trustor,  would  have  been  enabled  to  do  so« 
and   not  being  satisfied  that   any   balanoe-sheefe 
made  6a  the  30tn  June  would  have  shown  any 
profit   whatever,    now  that    all    the    facts    are 
before  ns,  and  everything  has  been  inquired  into, 
I  am  of   opinion  that   the  bonns   was  declared 
upon  a  delusive   and   fraudulent   balance-sheet, 
within  the  meaning  of  Stringer's  cote  (vbi  sup.)." 
Mellish,  L.J.  says,  at  p.  122  :   "  In  my  opinion 
such  a' declaration  of  bonus  without  any  profit 
or  loss    account   having   been    made    out   is    a 
maid  fide  proceeding  on  the  part  of  the  directors 
within  the   165th  section.     I   quite  agree  that, 
if  directors  or  a  proper  actuary  bad  made  ont 
a    profit    and    loss    account,   the  court    ougfaft 
to   assume    very   strongly   indeed    that    it    WM 
a  correct  account,  and  ought  not,  without  very 
strong  reasons  showing  that  it  was  done  mala 
fide,  to  set  it  aside,  or  declare  a  dividend  made 
upon  it  improper.     But  if  directors  choose  to 
declare  a  bonus  or  a  dividend  without  making  ont 
any  account  at  all,  and  if  shareholders  choose  to 
vote  that  dividend  or  bonus  knowing  that  they 
have  g^t  no  account  before  them,  knowing  that 
the  directors  do  not  even  profess  to  have  made  a 
profit  ont  of  which  that  bonus  or  dividend  can  be 
declared,  I  cannot  help  thinking  that  ander  those 
circumstances  it  lies  on  the  parties  who  contend 
that    such    bonus    or    dividend    was    properly 
declared  to  show  that  it  was  made  out  of  profits. 
It  seems  to  me  that  the  views  expressed  by  the 
learned   judges   who  decided  Ranee's  <xue,  *n 
consistent  with  the  prtniosition  that  directors  who 
are  proved  to  have,  in  tact,  paid  a  dividend  out  of 
capital  fail  to  excuse  themselves  if  they  have  not 
taken  reasonable  care  to  secure  the  preparation 
of  estimates  and  statements  of  account,  such  as 
it  was  their  duty  to  preftare  and  submit  to  the 
shareholders,  and  have  declared   the  dividends 
complained  of  without  having  exercised  thereon 
their  judgment  as  mercantile  men  on  the  estimates 
and  statement  of  account  submitted  to  them; 
and,  if  this  be  so,  the  Oxford  ease  does  not,  in  my 
opinion,  conflict  with  Ranee's  com.    [His  Lordship 
then  dealt  with  the  facts  of  the  case,  and  read 
arts.  63,  79,  86, 87, 88, 89, 90,  99, 100,  and  101  of  the 
articles  of  association  as  set  out  in  the  statement 
of  facts  to  this  report.    He  held  that  in  this  case, 
as   in   Stringer's   case,  dividends  were    payable 
ont  of  estimated  profits,  and  not,  as  in  the  Oxford 
Building  Sotnety  case,  out   of    realised    profits 
or  profits  tangible  for  the  purpose  of  division. 
On  the  construction  of  the  articles  regulating  the 
audit  of  accounts,  he  held  that  it  was  the  duty  of 
the   auditor  not  to  confine  himself   merely   to 
verifying  the  arithmetical  accuracy  of  the  balance- 
sheet,  but  to  inquire  into  its  substantial  accnracy, 
and  to  ascertain  that  it  contained  the  particulars 
specified    in    the   articles    of    association    (and 
consequently  a  proper  income  and  expenditure 
account),  and  was  properly  drawn  up  so  as  to  be 
a  true  and  correct  representation  of  the  state  of 
the  company's  affairs.    His  Lordship  then  went 
fully  into  the  facts  as  to  Crabtree's  appointment 
as  secretary  and  manager,  and  as  to  his  qualifica- 
tion to    prepare    "estimates   of    account,"    and 
pointed  out  tnat  according  to  the  evidence  h^|W%« 
Digitized  by  VjOOv  it; 
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perfectly  competent  to  frame  such  an  accoant  of 
income  and  expcnditnre  aa  was  required  by  arts. 
87  and  88,  though  he  did  not  posBesa  the  artnarial 
skill  neceseary  to  divide  the  instahnentn  fallinf^ 
due  under  the  long  loans  into  interest  and  capital 
irith  mathematical  accuracy.  Hia  Lordship  then 
continued  as  follows  {]  The  business  of  the  com- 
pany consisted  to  a  very  considerable  extent  of 
lending  money  on  mortgage,  on  the  terms  that 
the  money  lent,  together  with  an  addition  repre- 
senting interest,  should  be  repaid  by  equal 
monthly  instalments  extending  over  a  period  of 
years.  Thus  one  of  the  first,  if  not  the  very  first, 
transaction  of  the  company,  was  the  advance  of  a 
sum  of  600i.  on  mortgage,  to  secure  the  sum  of 
7442.  payable  in  six  years  by  monthly  instalments  of 
101.  ot.  8d.  Such  advances  were  termed  long  loans. 
All  tbe  balance-sheets  presented  by  the  directors  to 
the  general  meetings  are  in  the  same  form. 
They  purport  to  consist  of  a  "  share  account," 
a  "  cash  account,"  a  "  stock  acconnt,"  and  a 
"profit  and  loss  account."  The  first  contains 
merely  a  statement  as  to  the  issued  and  unissued 
shares.  The  second,  or  "  cash  account,"  is  merely 
an  account  of  receipts  and  payments  in  which 
capital  and  income  are  mixed  up  together,  and  is 
plainly  not  such  statement  of  income  and 
expenditure  as  is  prescribed  by  arts.  87  and  88. 
The  "  stock  account,"  on  some  of  the  details  in 
irhich  I  shall  presently  comment,  appears  to  be 
in  the  nature  of  an  estimate  of  account  prepared 
with  a  -view  to  showing  a  profit.  "The  profit 
and  loss  account,"  is  not  such  an  account  as  one 
would  expect  to  be  so  designated,  but  simply 
shows  the  proposed  mode  of  application  of  the 
balance  appearing  from  the  stock  account.  There 
i»  nowhere  contained  any  such  statement  of 
income  and  expenditure  as  the  articles  require, 
and  this  must  nave  been  obvious  to  any  man  of 
business  who  considered  the  matter.  Taking  the 
first  statement  of  account,  that  for  1870,  we  find 
in  the  stock  account  an  item  "  moneys  lent  933Z. ; " 
this  does  not  represent,  as  prima  facie  it  might 
be  taken  to  do,  tne  snm  total  of  advances  made 
by  the  company  to  borrowers,  bnt  includes 
prospective  interest  in  respect  of  long  loann 
expected  to  be  received  by  the  company  to  the 
amonnt.of  1501.  7«.  8<2.  This  interest  is  taken  at 
its  fall  numerical  value,  althoagh  the  payment  of 
it  is  spread  over  five  or  six  years,  and  both  it  and 
the  principal  sum  advanced  are  assumed  to  be 
fully  secured.  By  taking  this  interest  in  this 
this  way  the  stock  account  is  made  to  show  a 
surplus  of  1162.  6«.  7d.,  of  which  there  is  divided 
OS  profit  1131.  3«.  4<i.,  and  a  sum  of  32.  Is.  3d. 
(which  alone  represents  anything  in  the  shape  of 
discount)  is  carried  over.  It  is  plain  that  this 
dividend  was  partly  at  least  paid  out  of  capital. 
The  balance-sheets  for  1871, 1872, 1873,  and  1874 
contain  similar  items  for  moneys  lent,  the  amounts 
being  arrived  at  in  precisely  the  same  way  as  in  the 
balance-sheet  for  1870.  In  the  balance-f>heeta  for 
1874-75  there  is  a  difference.  The  item  "  moneys 
lent "  computed  in  the  same  way  as  befoi'e  con- 
tinues  to  appear  in  the  account,  but  there  are  some 
items  under  tbe  head  of  "deferred  interest "  on  the 
debit  side.  Those  items  do  not,  however,  comprise 
the  whole  of  the  deferred  or  prospective  interest 
on  the  long  loans.  Thus  the  item  of  deferred 
interest  in  1874  is  3030Z.,  whereas  tbe  total  pro- 
spective interest  then  expected  to  be  received  by 
tne  company  was  53867.  ~«.  8d„  the  actual  amount 


being  69692.  5s.  2d.  From  1876  to  1880  the  item 
of  deferred  interest  falls  out  of  the  acooants,  and 
we  find  simply  the  item  of  "  moneys  lent "  on  the 
credit  side.  This  item  no  longer  represents  the 
full  nominal  amount  of  the  principal  and  interest, 
but  in  each  year  a  deduction  (falling  short  of 
the  total  amount  of  prospective  interest)  is 
made.  Thus  in  1876,  the  total  amount  of  pro- 
spective interest  secnred  by  the  company  being 
96942.  2i.  11(2.,  the  deduction  is  71502.  Beyoad 
the  deductions  so  made,  no  allowance  or  provision 
was  ever  made  for  bad  debts  or  losses,  or  con- 
tingencies of  any  kind.  All  securities  taken  by 
tbe  company  appear  to  have  been  treated  as  suffi- 
cient to  provide  for  the  whole  of  the  moneys 
(whether  principal  or  interest)  purported  to  be 
thereby  secured.  No  such  sums  as  ihoie 
deducted  in  respect  of  prospective  interest  appear 
in  the  books  of  the  company.  Two  expert 
witnesses  examined  on  behalf  of  the  plaintiSi 
state  that  these  deductions  are  purely  arbitrary, 
and  cannot  be  referred  to  any  principle.  Thqr 
are  so  contrived,  however,  that  in  each  year 
a  dividend  of  10  per  cent,  is  paid  and  a 
small  sam  under  502.  carried  forward.  No 
attempt  to  explain  the  nature  of  these  deductions 
has  been  maae  by  expert  evidence  on  the  part 
of  the  defendants,  and  I  have  come  to  the  con. 
elusion  that  they  w^re  simply  made  for  the 
purpose  of  showing  a  profit  sumcient  for  the  pay- 
ment of  such  a  dividend  as  I  have  mentioneo. 
As  against  Crabtree  this  is  estaUished  beycmd 
question  by  means  of  a  deposition  made  by  him- 
self, which  is  evidence  against  him  though  not 
against  the  other  defendants.  Being  examined, 
he  says :  "  The  principle  on  which  we  ascertained 
the  sum  of  48552.  18«.  10<2.  aa  margin  was  that  we 
first  ascertained  the  amount  required  for  divi- 
dend, and  then  left  the  balance  of  deferred  in- 
terest as  a  margin.  We  did  so  in  the  subsequent 
year  up  to  our  stoppage.  We  first  declared  % 
dividend  of  10  per  cent.,  and  then  treated  the 
difference  between  the  dividend  declared  and  the 
deferred  interest  as  a  margin.  In  making  np  oar 
balance-sheet  we  first  took  ascertained  items  oa 
both  sides,  then  we  calcnlatedthe  amount  required 
for  dividend  and  filled  in  the  amount  of  moneys 
lent  BO  as  to  balance  the  two  sides."  In  my 
opinion  these  balance-sheets  were  prepared  by 
Cfrabtree  simply  and  solely  with  the  view  to  the 
declaration  of  the  dividend,  and  not  with  the 
object  of  exhibiting  a  true  and  correct  view  of  tbe 
state  of  the  company's  affairs.  It  is  to  be  observed 
throughout  that  no  statement  of  income  and 
expenditure,  such  as  is  prescribed  by  arts.  87  and 
88,  was  ever  submitted  to  the  directors  or  shsie- 
holders.  The  accounts  already  mentioned  to  hays 
been  prepared  under  Crabtree's  direction  in  1880 
and  1882,  show  that  the  preparation  of  such  state- 
ments was  perfectly  feasible.  The  reason  whj 
they  were  not  submitted  to  the  shareholders  is 
not,  in  my  judgment,  far  to  seek.  The  accounts 
prepared  for  1^0  and  1882  show  a  loss,  and  the 
researches  of  the  official  liquidator  prove  that 
every  such  statement,  except  for  the  year  1878> 
must  (according  to  the  system  of  book-keeping 
adopted  by  Crabtree)  have  shown  a  large  loss. 
[His  Lordiship  then  read  the  certificates  of  the 
auditor,  and  the  letter  written  by  him  to  the 
directors  in  1871,  given  in  the  statement  of 
facts  to  this  report,  and  continued :]  I  ha^s 
had  the  advantage  of  seeins,  the  defendant  (Ur. 
igitized  byLjOOQlC 
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Locking)  ezamined  before  me,  and  I  have  heard 
snch  explanations  a<9  he  gave  with  reference  to 
the  certificate  given  in  1870,  bnt  I  am  unable  to 
«eeept  them.  I  do  not  believe  that  he,  a  hank 
clerk,  and  who  may  therefore  be  presnmed  to 
have  known  something  of  discount,  could  have 
foiled  to -see  that  the  balance-sheet  of  1870  did 
not  truly  represent  the  state  of  the  company's 
«&air8.  Indeed,  the  spirit  in  which  Mr.  Locking 
approached  the  balance-sheets  may  be  inferred 
from  the  letter  addressed  by  him  to  the  directors 
in  1871.  The  auditors'  reports  are  not  in  any 
sense  such  reports  as  are  prescribed  by  art.  101. 
It  is  true  in  one  sense,  as  stated  in  them,  that 
the  accounts  to  which  the  certificates  are  appended 
«re  copies  of  those  shown  in  the  books  of  the 
-company,  for  in  each  year  there  was  inserted  in 
the  ledger  of  the  company  a  share  account, 
A  cash  account,  a  stock  account,  and  a  profit 
and  loss  account,  exactly  as  shown  in  the 
printed  balance  -  sheet.  Bnt  except  in  this 
most  literal  senre,  the  certificates  are  not 
in  accordance  with  fact.  No  such  items  as 
•"moneys  lent,  21,289i.  »».  8«i.;"  or  "deferred 
interest  account,  30301.,"  which  occurs  in  the  stock 
account  for  1874,  are  to  be  found  in  the  books  of 
the  company,  and  similar  remarks  apply  to 
similar  items  to  be  found  in  the  subsequent 
balance-sheets.  The  defendant  Locking  stated  in 
his  evidence  that  he  did  not,  during  the  period  of 
his  auditorship,  see  the  articles  of  association  of 
the  company.  This  statement,  if  true,  seems  to 
afford  no  excuse  for  him,  for  he  admitted  he  knew 
of  their  existence,  but  it  would  afford  some 
evidence  as  to  the  degree  of  care  which  the 
directors  bestowed  on  the  instructions  given  to 
him.  Mr.  Locking  stated  in  his  evidence  that  he 
did  not  consider  it  part  of  his  duty  to  ascertain 
whether  the  deductions  made  by  Crabtree  were 
sufficient  or  upon  what  principle  they  were  made, 
and  he  admitted  them  to  be  arbitrary  deductions 
which  Crabtree  considered  sufficient.  As  regards 
the  securities  on  which  the  moneys  were  lent,  he 
appears  to  have  simply  asked  whether  they  were 
considered  to  be  fully  equal  to  the  amount  stated, 
and  to  have  accepted  the  statement  that  they 
were  not  only  equal  but  were  worth  much  more 
than  the  amoaut  placed  against  them.  It  appears, 
therefore,  from  his  own  evidence,  that  the  duties 
of  the  auditor,  as  defined  by  the  articles  of  asso- 
ciation, were  not  in  reality  discharged  by  him. 
Now,  the  directors  were  all  men  of  business,  and 
appear  to  .have  regularly  attended  both  the  board 
meetings  and  general  meetings  of  the  company. 
Each  01  the  directors,  parties  to  this  action,  says 
that  he  was  ignorant  of  the  mode  in  which  the 
balance-sheets  were  prepared,  and  of  the  in- 
accuracies contained  in  them,  and  that  he  trusted 
entirely  in  Crabtree  and  Lockiug.  I  see  no 
reason  to  doubt  these  statements.  Still  the  fact 
remains  that  they  did  not  require  either  that 
Crabtree  should  present  accounts  or  that  Locking 
should  report  on  them,  iu  the  form  and  manner 
prescribed  by  the  articles  of  association,  and  I 
cannot  but  attach  considerable  importance  to  this 
circumstance,  for,  if  the  annual  accounts  of 
income  and  expenditure  had  year  after  year 
shown  (in  accordance  with  the  fact)  that  no  profit 
was  earned,  it  is  almost  impossible  to  suppose 
that  the  attention  of  members,  and  possibly 
creditors  of  the  company,  would  not  have  been 
directed  to  the  question  whether  or  not  dividends 


con  Id  under  the  circumstances  had  been  properly 
paid;  and  the  crinis  id  the  company's  affairs, 
which  actually  occurred  in  1882,  would  in  all 
probability  have  arisen  at  a  much  earlier  period, 
with  the  probable  result  that  either  a  sounder 
mode  of  carrying  on  business  would  have  been 
adopted,  or  else  that  the  company  wouM  have 
been  wound-up  before  so  great  aloss  was  incurred. 
But  the  case  does  not  rest  there.  In,  or  subse- 
quently to,  the  year  1874  the  attention  of  the 
directors  was  called  to  the  item  "deferred 
interest  "  which  appeared  in  the  stock  accounts 
of  1874.  and  1875,  and  they  either  then  learned, 
or  must  be  taken  to  have  learned,  that  in 
each  of  the  years  1870  to  1873  the  item 
"moneys  lent"  included  not  merely  principal 
sums  owing  to  the  company,  bnt  the  full  nominal' 
amount  of  the  sums  payable  to  the  company  in 
respect  of  future  interest.  The  directors  as 
mercantile  men  must  have  been  aware  that  this 
particular  asset  was  ovfer-valued  for  each  of 
the    previous   years,     and     that    the    accounts 

E resented  to  the  general  meeting  of  the  shore- 
olders  for  those  years  were  enormous,  yet  they 
take  no  steps  to  ascertain  the  amount  of  the 
errors,  nor  call  on  the  auditor  to  explain  how  he 
came  to  report  on  them  as  he  did.  The  defen- 
dant Shepherd,  in  his  re-examination,  stated  that 
be  believed  the  item  "  deferred  interest "  in  the 
account  for  1874  included  all  "  deferred  interest," 
80  as  to  put  the  accounts  right  in  previous  years ; 
but  he  did  not  profess  that  this  belief  was  founded 
on  any  inquiry  or  examination,  and,  indeed,  he 
admitted  in  bis  cross-examination  that  after 
1876  he  accepted  Crabtree's  figures  for  moneys 
lent,  and  did  not  inquire  how  those  moneys  were 
arrived  at,  or  on  what  principle,  and  that  he  never 
formed  any  judgment  of  his  own  as  to  the 
correctness  of  the  figures,  but  simply  took  them 
as  correct.  The  same  thing  seems  to  be  true  of 
the  other  directors.  I  cannot  believe  that  if  they 
had  been  dealing  with  their  own  private  business, 
and  had  throughout  to  make  payments  in  respect 
of  profits,  they  would,  without  any  inquiry, 
accept  the  statements  of  a  clerk,  however  able,  as 
to  the  amount  of  those  profits,  more  particularly 
if  that  very  clerk  had  a  direct  interest  in  making 
out  that  a  profit  existed  sufficient  for  the  pay- 
ment of  a  5  per  cent,  dividend.  Bnt  there  is 
another  matter  on  these  balance-sheets  which  was 
much  dwelt  upon  in  argument  on  behalf  of  the 
plaintiffs,  and  which  appears  to  throw  consider- 
able light  on  the  mode  in  which  the  directors 
dealt  with  the  accounts  presented  to  them  by 
Ci-abtree.  In  the  stock  account  for  1879-80  the 
freehold  property  of  the  company  is  entered  at 
the  value  of  ^5,453/.  6<.  2d. ;  in  the  stock  account 
for  the  following  year— 1880-81^the  freehold 
property  is  entered  at  28,043J.  17».  Sd.,  being  an- 
increase  of  25901.  11«.  3ci.  Of  this  difference, 
20001.  is,  according  to  the  evidence  of  the  defen- 
dant Shepherd,  attributable  'to  an  increase  of 
value  placed  on  certain  freehold  property  known 
as  the  Albion-street  property,  part  of  which  was 
occupied  as  the  office  of  the  plaintiff  company. 
This  property  had  previously  to  1880  been  valued 
at  3180r.,  the  amount  of  the  cost  price  as  it 
appeared  in  the  books  of  the  company.  In  1879 
or  1880  the  company  obtained  from  the  London, 
Liverpool,  and  Globe  Insurance  Company  a  loan 
of  3400J.  on  the  security  of  this  property.  No 
fresh  valuation  of  the  property  Tjas  made    on 
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behalf  of  the  plaintiff  company,  bat  it  was  stated 
to  the  directors  by  Crabtree  that  it  had  been 
valued  by  one  Newgome,  on  behalf  of  the  in- 
surance company,  at  50002.  On  this  mere  state- 
ment, vithont  requiring  Crabtree  to  prodace  the 
▼aluatioQ  (which  apparently  Crabtree  himself 
never  saw),  or  even  procuring  any  copy  of  it,  or 
communicating;  in  any  way  with  Kewsome,  the 
directors  considered  themselves  justified  in  pre- 
senting to  the  shareholders  the  accounts  in  which 
the  value  of  the  property,  previously  taken  at 
3180Z.,  was  increased  by  20002.,  with  the  result 
that  the  company  was  thereby  enabled  to  show 
an  amount  of  profit  for  the  year  of  212Z.  f «.  No 
evidence  has  been  given  as  to  the  existence  of 
Newsome's  valuation,  or  the  amount  or  terms 
of  it.  Now,  I  do  not  say  that  a  trading 
company,  formed  as  this  was  for  the  purpose 
of  engaging  in  speculative  dealings  with  utnd, 
may  not  from  time  to  time  have  valuations 
of  the  properties  which  it  has  acquired  in  the 
course  of  its  operations,  and  I  do  not  stop  to 
inquire  whether  the  permanent  ofiice  of  the  com- 
pany stands  in  any  different  position  from  other 
property.  Neither  do  I  say  that,  where  the 
articles  of  association  authorise  (as  in  the  present 
case)  the  payment  of  dividends  upon  an  estimate 
of  accounts,  the  directors  may  not  in  proposing 
or  recommending  dividends  act  npon  the  valua- 
tions so  made  from  time  to  time.  The  present 
case  appears  to  me  to  be  widely  different.  No 
real  estimate  of  the  value  of  the  property  was 
made,  and  1  cannot  think  that  the  directors  acted 
as  prudent  men  of  business,  or  as  they  would  have 
done  in  conducting  their  own  private  affairs, 
in  acting  on  the  unsupported  statement  of  th<>ir 
secretary  as  to  the  existence  of  a  valuation  which 
he  never  saw,  and  thus  converting  accounts  which 
would  otherwise  have  shown  a  loss,  into  accounts 
showing  a  profit  available  for  the  payment  of  a 
dividend  or  6  per  cent.  With  reference  to  the 
accounts  submitted  to  the  directors,  the  defendant 
Shepherd  said:  "I  did  not  consider  it  to  be  my 
duty  to  ascertain  the  correctness  of  the  balance- 
sheets,  or  the  reality  of  the  profit  divided  amongst 
the  shareholders.  We  did  not  inquire  into  the 
reality  of  the  profits.  We  did  not  think  for  a 
moment  but  that  the  statements  of  account  were 
honestly  made  by  honest  men."  The  defendant 
Scott  said:  "The  balange-sbeets  were  not 
explained  to  me,  except  that  Crabtree  and  Lock- 
ing said  they  were  all  right.  They  were  not  ei- 
flained  to  me  at  any  meeting  of  directors  at  which 
was  present:  I  relied  on  Crabtree  and  Locking 
and  the  chairman."  The  conclnsion  at  which  I 
have  arrived  on  a  consideration  of  the  whole  evi- 
dence is,  that  the  directors  never  exercised  any 
judgment  at  all  with  reference  to  these  accounts, 
but  accepted  without  inqairy  or  verification 
whatever  Crabtree  and  Lockins;  told  them.  In 
this  respect  they  failed,  as  I  think,  to  perform  the 
duty  cast  upon  them  by  the  articles  of  association 
— that  duty  -was  to  cause  estimates  of  accounts  to 
be  prepared,  and  upon  these  estimates  to  recom- 
mend a  dividend.  In  the  performance  of  that 
duty  they  were  no  doubt  entitled  to  avail  them- 
selves of  tbe  advice  and  assistance  of  their  secre- 
tary and  manager,  and  to  obtain  by  that  advice 
and  assistance  such  materials  as  were  proper  for 
the  purpose  of  enabling  them  to  recommend  a 
dividend ;  but,  having  so  done,  they  were  bound  to 
exercise  their  judgment  as  mercantile  men  on  the 


materials  which  they  had  obtained.  This,  in  my 
opinion,  they  never  did,  but  in  truth  delegated 
to  Crabtree  the  exercise  of  that  judgment  and 
discretion  which  it  was  their  duty  to  take  upon 
themselves.  Upon  the  whole,  although  the 
directors  were,  I  believe,  ignorant  of  the  true 
state  of  the  company's  affairs,  and  although  I  find 
no  trace  of  their  having  acted  with  the  view  of 
obtaining  an  improper  benefit  for  themselves,  I 
feel  compelled  to  hold  that  they  have  fallem 
phort  of  that  standard  of  care  which,  having 
regard  to  the  Oiford  ease,  they  oug^t  to 
have  applied  to  the  affairs  of  the  company  in 
the  following  respects:  (1)  they  never  required 
the  statements  of  accounts  and  balance-sheets  to 
be  made  out  in  the  manner  prescribed  by  the 
articles ;  (2)  they  failed  properly  to  instruct  the 
auditor,  or  at  all  events  to  require  him  to  report 
on  the  balance-sheets  in  the  mode  prescribed  by 
the  articles ;  and  (3)  they  were  content  through- 
out to  act  on  the  statements  of  Crabtree,  without 
inquiry  or  verification  of  any  kind  other  than  tbe 
imperfect  audit  of  the  accounts  by  Locking. 
Those  accounts  and  balauce-sheets  did  not  tnaj 
represent  the  stat«  of  the  company's  a&in, 
and  that  being  so  I  think  that,  according  to 
what  is  laid  down  in  Ranee's  ease,  the  onm 
is  laid  on  them  to  show  that  the  dividend* 
which  they  paid  were  paid  out  of  profits. 
This,  upon  the  evidence  before  me,  they  fail 
to  do.  The  liquidator  has  made  oat  a  serieg 
of  balance-sheets  and  profit  and  loss  aocoonto 
such  as  ought  to  have  been  prepared  by  tb<! 
directors  in  accordance  with  the  articles  of 
association.  In  those  accounts  the  figures  (with 
the  exception  of  those  relating  to  long  loans)  are 
taken  from  the  books  and  accounts  of  the  com- 
pany. Tbe  instalments  received  in  respect  rf 
long  loans  have  been  dealt  with  in  the  same  way 
as  similar  payments  were  dealt  with  in  the  Oxford 
cote ;  that  is,  the  first  instalment  is  treated  u 
applied  in  payment  in  the  first  place  of  the 
interest  ap  to  the  time  of  payment  of  the  whole 
principal  sum  advanced ;  and  next  in  payment  of 
part  of  the  principal.  The  second  instalment  is 
treated  as  applied  in  payment  in  the  first  place  of 
the  interest  on  the  reduced  principal,  and  the 
next  in  payment  of  a  further  portion  of  the  prin- 
cipal, and  so  on.  The  rate  of  interest  has  been 
ascertained  in  each  case  by  an  actuarial  calcals- 
tion,  in  which  the  principal  sum  lent  by  the  com- 
pany is  taken  to  be  the  present  value  of  the 
monthly  or  other  instalments  agreed  to  be  paid  bj 
the  borrower  for  a  term  of  years.  In  this  wsj, 
according  to  the  expert  evidence  on  behalf  of  the 
plaintiff  (which  has  not  been  met  by  any  expert 
evidence  whatever  on  the  part  of  the  defendants), 
the  very  utmost  sum  which  could  in  each  year  be 
treated  as  income  has  been  ascertained.  The 
result  is  that  in  every  year  a  loss  appears  tahare 
been  incurred,  and  consequently  in  every  year  tbe 
dividend  was  paid  out  of  capitid.  It  was  admitted 
by  the  plaintiff's  expert  witnesses  that  these 
calculatior.^  were  of  considerable  difScalty,  and 
required  actuarial  skill,  which  the  directors  of  the 
company  did  not,  aiid  could  not  be  expected  to 
possess,  and  it  was  contended  on  their  behalf  that 
the  making  of  an  estimate  of  accounts  for  the 
purpose  of  declaring  a  dividend  was  a  piece  of 
work  which  could  not  be  done  by  themselves,  bnt 
could  only  be  done  upon  the  advice  of  skilled  per- 
sons ;  that  they  took  and  accepted  in  good  uitb 
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the  advice  of  snch  skilled  persons,  namely,  Grab- 
tree  and  Lockir.g;  and  even  if  it  tamed  out  that 
each  advice  was  erroneoas  the  directors  ought  not 
to  be  held  liable.  In  order  that  this  argument 
might  prevail,  it  would  seem  to  me  to  be  neces- 
sary that  stronger  evidence  than  was  adduced  by 
the  defendants  should  have  been  given  ot  the  fitness 
of  Grabtree  and  Locking  for  the  task  assigned  to 
them  ;  but  in  trnth  it  does  not  appear  to  me 
that  there  was  any  snch  di£5culty  as  suggested 
in  dealing  with  the  accounts  of  the  company  from 
a  business  point  of  view.  It  possibly  may  have 
been  a  task  of  some  difficulty  to  ascertain  with 
mathematical  accuracy  the  precise  sum  which 
could  in  any  year  be  treated  as  profits,  just  as  (to 
recur  to  an  illustration  which  I  have  alreai^y 
made)  it  might  be  difficult  in  working  a  mine 
anderground  to  ascertain  with  precise  geometrical 
accuracy  the  boundary  whicn  corresponded  in 
the  underground  workings  to  one  defined  on  the 
surface ;  nevertheless  it  would  be  easy  in  the  case 
of  the  mine  to  make  sure  practically  that  the 
mining  operations  were  confined  within  the  proper 
limits,  and  possibly  this  result  might  be  obtained 
in  more  ways  than  one.  In  the  present  case  the 
evidence  convinces  me  that  there  was  no  difficulty 
at  all  in  forming  (possibly  in  various  ways)  esti- 
mates of  those  profits  which  would  have  been 
perfectly  sufficient  for  the  purpose  of  business 
men,  and  would  have  prevented  the  payment  of 
dividend  out  of  capital.  Mot  one  of  the  directors 
has  applied  his  mind  to  the  formation  of  any  such 
estimate.  Everything  was  left  in  the  hands  of 
Grabtree,  with  the  resnlt  that  according  to  the 
balance-sheets  prepared  by  the  liquidator,  in  a 
manner  most  favourable  to  the  directors,  a  sum 
of  33942.  18s.  lOd.  has  been  paid  out  of  the  capital 
of  the  company  in  the  shape  of  dividends.  The 
several  defendants  who  were  directors  at  the 
time  when  the  dividends  were  respectively  paid 
are,  in  my  judgment,  jointlv  and  severally  liable 
for  the  amounts  improperly  paid  away  m  each 
year  of  their  directorship,  and  must  (as  in  the 
Oxford  case)  be  ordered  to  repay  such  amounts, 
with  interest  at  4  per  cent.  It  follows  that  as 
the  deceased  director  Bilbrough  was  guilty  of  a 
breach  of  trust  in  respect  ot  the  payments  so 
improperly  made,  his  estate  is  liable  to  make  good 
the  amount  of  them,  with  interest  at  the  like  rate, 
and  there  must  be  judgment  against  his  executors 
accordingly.  The  case  of  the  defendant  Whittaker 
is  somewhat  different  from  that  of  the  others, 
and  it  maybe  right  that  I  should  say  a  few  words 
as  to  it.  He  was  elected  a  director  in  May  1881, 
but  did  not  take  his  seat  at  the  board  till  the 
August  following.  The  balance-sheet  for  the 
year  ending  the  30th  April  1882  was  prepared  by 
Grabtree,  and  was  audited  by  Charles  Beevers, 
who  had  succeeded  Locking  as  auditor  in  1881. 
The  balance-sheet  purported  to  show  a  profit  for 
1882  of  2191.  its.,  and  Beevers  certified  the  accounts 
to  be  a  true  copy  of  those  shown  in  the  books  of 
the  company.  At  a  board  meeting  held  on  the 
17th  May  1882,  at  which  Shepherd,  Scott,  and 
Whitaker  were  present,  the  balance-sheet  was 
considered,  when  it  was  resolved  on  the  motion 
of  Whitaker,  seconded  by  Scott,  that  a  dividend 
of  6  per  cent,  be  recommended  to  the  share- 
holders. A  meeting  for  further  consideration  of 
the  balance-sheet  appears  to  have  been  called 
at  the  instance  of  Shepherd,  and  was  held 
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Whittaker  were  present,  and  it  was  unanimously 
resolved  that  a  dividend  of  5  per  cent,  be  recom- 
mended. A  general  meeting  of  the  company  was 
held  on  the  2oth  May,  at  which  Whitaker  took  the 
chair.  The  following  is  the  account  appearing  on 
the  minute-book  of  what  took  place  at  tnat  meeting 
with  reference  to  the  payment  of  the  dividend : 
"  The  auditor,  Mr.  Charles  Beevers,  explained  to 
the  meeting  that  the  company  were  not  justified 
in  paying  any  dividend  this  year,  and  the  question 
of  paying  a  dividend  or  not  was  the  subject  of  a 
considerable  amount  of  discussion  by  the  share- 
holders pr&sent,  when  the  following  resolution 
was  proposed  by  Mr.  Bilbrough, '  That  no  dividend 
be  declared  and  paid  this  year,'  but,  there  beine 
no  seconder,  it  was  not  put  to  the  meeting. 
According  to  the  evidence  this  statement  was 
incorrect.  In  point  of  fact,  it  is  said  that  the 
defendant  Scott  seconded  the  resolution.  It  was 
then  propc  sed  by  Bedford,  and  seconded  by  Myers, 
that  a  dividend  of  22. 10«.  per  cent,  per  annum 
be  declared  for  the  past  year  and  be  made  pay- 
able at  the  company  s  offices,  and  this  was  carried. 
Then  a  resolution  was  proposed  and  seconded  that 
Mr.  Charles  Beevers  be  appointed  auditor  for  the 
ensuing  year.  Mr.  Beevers  then  stated  to  the 
company  that  he  declined  to  accept  the  office,  and 
therefore  the  resolntion  was  not  put  to  the  meeting. 
The  dividend  so  resolved  on  was  paid  with  the  full 
knowledge  of  Whitaker  and  his  co-directors  that 
the  auditor  had  stated  to  the  general  meeting  that 
the  company  was  not  justified  in  paying  any 
dividend,  and  the  votes  of  the  shareholders  could 
not  affect  the  rights  of  the  creditors  of  the  com- 
panv.  Under  these  circumstances,  the  directors 
ought  either  to  have  resigned,  or,  if  they  choose 
to  continue  in  office,  to  have  taken  measures 
(as  they  might  have  done)  to  prevent  funds  which 
ought  to  have  been  available  for  payment  of  the 
creditors'  debts  from  passing  into  the  hands  of 
the  shareholders.  I  hold  therefore  that  Whitaker 
is  liable,  with  the  other  directors,  to  make  good 
the  amount  of  the  dividend  so  paid.  It  is  further 
sought  to  make  the  directors  liable  for  sums 
amounting  to  6402.  2<.  6d.  paid  to  themselves  as 
remuneration,  and  the  sums  amounting  to  9002. 
paid  as  bonuses  to  Crabtree  under  the  resolutions 
to  which  I  have  referred.  The  directors  were  not 
entitled  to  any  remuneration,  nor  was  Crabtree 
entitled  to  any  bonus  unless  the  company  paid  a 
dividend  of  5  per  cent.  The  balance-sheets  pre- 
pared by  the  liquidator  show  that  in  no  year 
could  any  such  dividend  have  been  properly  paid, 
and,  in  accordance  with  the  decision  in  the  Oxford 
case,  I  must  hold  that  the  directors  are  liable  to 
make  good  the  sums  in  question.  I  have  next  to 
consider  the  liability  of  Crabtree.  It  was  his 
duty,  as  the  secretary  and  manager,  to  prepare 
balance-sheets  such  as  were  reqaired  oy  the 
articles,  and  exhibiting  a  true  ana  correct  view 
of  the  state  of  the  company's  affairs.     He  never 

Srepared  any  account  oi  income  and  expen- 
iture  at  all,  and  the  balance-sheets  prepared 
by  him  did  not,  and  were  not  intended,  to 
represent  truly  the  state  of  the  company's  afbirs, 
and  (as  I  have  already  stated)  I  think  that 
if  proper  accounts  had  been  prepared,  either  the 
company's  course  of  business  would  have  been 
altered  or  its  career  brought  to  an  earlier  close. 
It  was  hardly  contended  that  he  was  not  liable 
for  the  bonuses  which  were  paid  to  him  on  the 
faith  of  the  accounts  and  balance-sheets  which  he 
ligitized  by  V^OOQlC 
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prepared,  and  it  further  appears  to  me  that,  if  the 
Dalance-sheets  were  prepared  for  the  purpose  of 
showing  that  a  dividend  was  payable,  and  on  the 
face  of  them  treated  the  dividends  which  were 
actnallv  p»id  as  properly  payable,  the  payment  of 
those  dividends  was  the  natural  and  immediate 
consequence  of  the  breach  of  duty  on  Crabtree's 
part,  and  he  is  liable  for  damages  to  the  amount 
so  paid.  Locking,  the  auditor,  also  appears  to  me 
to  have  been  guilty  of  a  breach  of  duty  to  the 
company.  He  has,  however,  pleaded  the  Statute 
of  Limitations  by  way  of  defence,  and  the  plain- 
tiffs, without  arguing  the  question,  have  admitted 
the  validity  of  the  plea,  which  will  cover  all 
the  accounts  except  tnose  for  the  years  1878-79 
and  1879-80.  Jn  each  of  those  years  Locking 
certified  that  the  accounts  were  a  true  copy  of 
those  shown  in  the  books  of  the  company.  That 
certificate  would  naturally  be  understood  to  mean 
that  the  books  of  the  company  showed  (for 
example)  that  on  the  30th  April  1879  the  com- 
pany were  entitled  to  "money's  lent"  to  the 
amount  of  29,51.5{.  16«.  This  was  not  in  accor- 
dance with  fact,  and  the  accounts  in  this  respect 
did  not  truly  represent  the  state  of  the  company's 
affairs,  and  it  was  a  breach  of  daty  on  LocKing's 
part  to  certify  as  he  did  in  reference  to  them. 
The  payment  of  the  dividends  actually  paid  in 
those  years  appears  to  be  the  natural  and  immediate 
consequence  of  such  breach  of  duty,  and  I  hold 
Locking  liable  to  the  amount  of  the  dividends  so 
paid.  There  remains  only  the  special  case  made 
with  respect  to  a  sum  of  650Z.  paid  to  the  defen- 
dant Spurr.  That  case  is  thus  stated  in  para- 
graph 17  of  the  amended  statement  of  claim : 
"In  the  summer  of  1882  it  became  apparent  to 
the  defendants,  who  were  then  directors  or 
oflScers,  that  the  company  was  insolvent,  and 
between  that  time  and  the  month  of  October  a 
great  many  depositors  gave  the  requisite  notices 
of  withdrawal  of  their  deposits,  and  some  of  the 
said  depositors  were  pressing  for  payment.  The 
company  had  no  money  or  means  whereby  to  pay 
the  said  depositors,  and  early  in  October  the 
defendants,  then  being  directors  or  ofScers, 
resolved  to  summon  an  extraordinary  general 
meeting,  and  to  recommend  a  voluntary  wmding- 
up.  Kotwithstanding  the  facts  aforesaid,  and  the 
fact  that  the  said  defendants  knew  the  company 
to  be  insolvent,  they  on  the  4th  Oct.  paidT  the 
defendant  Edward  Spurr  the  amount  of  his 
deposit,  namely  6502.  The  defendant  Edward 
Spurr  had  not  given  notice  of  withdrawal  as 
required  by  the  conditions  on  which  he  had  made 
the  said  deposit,  and  he  was  not  or  ever  had  been 
pressing  for  payment.  The  said  payment  was  not 
made  in  the  manner  prescribed  by  the  plaintiffs' 
articles  of  association,  namely,  through  the  com- 
pany's bankers,  but  was  made  in  cash  by  means 
of  moneys  which  were  improperly  kept  in  hand 
instead  of  being  paid  into  the  bank,  and  the  said 
payment  constituted  a  fraudulent  preference,  and 
the  defendant  Edward  Spun*  was  well  aware  that 
the  payment  made  to  him  was  a  fraudulent  pre- 
ference." That  case  has  failed  to  be  proved,  and 
the  action  so  far  as  it  claims  relief  in  respect  of 
it  against  the  defendants,  other  than  Crabtree, 
must  be  dismissed.  It  is,  however,  contended 
that  Crabtree  is  liable,  having  regard  to  the 
account  of  the  transaction  given  by  him  in  his 
own  defence,  which  is  in  paragraph  6  :  "In  Dec. 
1881,  in  pursuance  of  a  course   of  dealing  well 


known  to  directors  of  the  plaintiff  company,  and 
sanctioned  by  them,  this  defendant,  in  order  to 
pay  off  a  withdrawing  depositor,  borrowed  on  his 
personal  security,  although  in  fact  for  the  benefit 
of  the  plaintiff  company  and  as  its  agent,  a  smn 
of  6501.  from  the  defendant  Spurr  to  be  paid  on 
demand.  In  the  middle  of  Aug.  1882  such 
demand  was  made,  and  this  defendant  repaid  the 
defendant  Spurr  101.  accordingly.  In  Oct.  1882 
a  further  demand  was  made,  and  this  defendant 
thereupon  repaid  to  the  defendant  Spurr  the 
balance  then  due,  and,  in  accordance  with  the 
course  of  dealing  aforesaid,  indemnified  himself, 
as  he  was  entitled  to  do,  out  of  the  funds  of  the 

flaintiff  company."  Upon  this  simple  admission 
cannot  hold  that  Crabtree  was  not  entitled  to 
repay  himself.  The  only  evidence  on  the  point 
consists  of  Crabtree's  own  deposition,  the  effe<^;  of 
which,  to  my  mind,  is  obscure.  He  was  nnfo^ 
tunately  not  able  to  attend  to  be  examined  or  to 
give  further  explanation.  I  think,  as  to  this,  the 
safest  course  will  be  to  direct  an  inqairr  if  asked 
The  action  must  therefore  be  dismissed  as  against 
the  defendants  named  in  paragraph  2a  of  the 
prayer  of  the  claim,  with  costs  so  far  as  it  claims 
the  relief  mentioned  in  paragraph  2a.  It  mnn 
also  be  dismissed  against  all  the  defendants,  ex- 
cept Crabtree,  with  costs  so  far  as  it  claims  relief 
in  respect  of  the  6501.  paid  to  the  defendant  Sptur. 
There  will  be  judgment  for  the  general  costs  of 
the  action  against  all  the  defendants  excent 
Whitaker,  but  as  against  Whitaker  I  think  omv 
such  costs  ought  to  be  given  as  the  plaintiro 
would  have  been  entitled  to  if  they  had  made 
against  him  only  such  case  as  is  made  by  para- 
graph 18  of  the  statement  of  claim.  I  may  say 
generally  that  I  think  the  form  of  the  order 
adopted  in  the  Oxford  ease,  which  seems  to  have 
been  well  considered  ought  to  be  followed.  By 
the  minutes  of  judgment  Crabtree  was  madfe 
liable  for  damages  to  the  whole  amount  of  the 
sums  improperly  paid  out  of  capital,  and  Locking 
for  damages  on  tne  same  footing  for  the  years 
1879  and  18«0. 

Solicitors  for  the  plaintiffs,  Beli,  Brodriek,  and 
Gray,  agents  for  Hopps  and  Bedford,  Leeds. 

Solicitors  for  defendant  Shepherd,  Torr  and 
Co.,  agents  for  Middleton  and  Sons,  Leeds. 

Solicitors  for  defendant  Scott,  Blair  and  W.  B- 
Girling. 

Solicitors  for  defendant  Sarah  Bilboroogh,  Toir 
and  Co.,  agents  for  T.  Simpson,  Leeds. 

•Solicitors  for  defendant  Whitaker,  Bickard 
Smith  and  Wilmer. 

Solicitors  for  defendant  Locking,  Bamlia, 
Gramrner,  and  Co.,  agents  for  Pidlan,  Tieeds. 

Solicitors  for  defendant  Barry,  HaTnlin,  Gran- 
mer,  and  Co.,  agents  for  Dunn  and  French,  Leeds. 

Solicitors  for  defendant  Crabtree,  SpeeeUji, 
Mumford,  and  Co.,  agents  for  Eooke  and  MidgUJi, 
Leeds. 
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^omt  of  1/orlis* 

Fa.  15, 17.  ond  JuZv  14, 1887. 

(Before  the  Lobd  Ghaitcbllob  (Halsbnry),  Lords 
Bbaxwbll,  Hzbschzll  and  Macnaghtbh.) 

Thames  and    Mkbskt  Mariite  Insubakcb  Cok- 
PA»T  V.  Hasultoit,  Frasbr,  asd  Co.  (a) 

ON  AFPEAL  PBOK  IHB  COUBT  OF  AFFBAL  IN  ENGLAND. 

Marine  inMuranee  —  General  words  in  policy  — 
Pertif  intwred  againit — Splittvng  of  cMmber  of 
doinihey-tngine. 

A  iteamer  v>a»  insured  (v  a  time  policy  in  the 
ordinary  form  on  the  thip  and  machinery,  in- 
eluding  a  donkey  •  engine.  In  the  ordinary 
course  of  navigation  the  donkey  -  engine  xvas 
employed  in  pumping  water  into  the  boiler,  and 
in  consequence  oj  a  serew-valve,  which  should 
have  been  open,  being  accidentally  or  negligently 
left  dosed,  the  water  was  forced  into  the  air- 
chamber  of  the  donkey-engine  and  split  it  open. 

Held  {reversing  the  judgment  of  the  court  belovj), 
thcU  the  injury  toas  not  a  peril  insured  against 
under  the  general  words  of  the  policy,  not  being 
ejusdem  generis  with  those  apecialliy  enumerated. 

West  India  Telef^raph  Company  v.  Home  and 
Colonial  Marine  Insurance  Company  (43  L.  T. 
Bep.  N.B.A30:  6  Q.  B.  Biv.  51)  disapproved. 

Tbis  vas  an  appeal  from  a  judgment  of  the 
majority  of  the  Court  of  Appeal  (Lindley  and 
Lopes,  L.JJ.),  Lord  Eaher,  M.B.  dissenting, 
reported  in  17  Q.  B.  Div.  195,  yiho  had  affirmed  a 
judgment  of  the  Qneen's  Bench  Division  (Mathew 
and  Smith,  JJ.},  in  faroor  of  the  plaintifie,  upon 
a  special  case. 

The  action  was  brought  by  the  respondents 
against  the  apjiellants  npon  a  poUcy  of  marine 
insurance. 

The  plaintiffs  were  the  owners  of  the  Inchmaree, 
a  steam  vessel  of  1287  tons  net  and  1975  tons 
gross  register.  In  Aug.  1883  the  plaintifFs 
effected  with  the  defendants  a  policy  ot  marine 
insurance  for  2500Z.  on  the  hull,  masts,  spars, 
sails,  boats,  materials,  and  all  stores,  valued  at 
20,0002.,  and  machinery,  shafting,  propeller, 
boilers  and  connections,  including  donkey-engine 
and  boilers,  pumps  and  all  connections,  valued  at 
11,000/.— total,  31,0OOJ.— of  the  vessel  for  twelve 
months.  The  adventures  and  perils  insured 
against  were  of  the  seas,  men-of-war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart, 
and  conntermart,  surprisals,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition,  or 
qualitysoever,  barratry  of  the  master  and  mariners, 
and  of  all  other  perils,  losses,  and  uiisfortunes 
that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  aforesaid  subject-matter  of 
insurance  or  any  part  thereof. 

On  the  2nd  March  1884,  and  during  tbo  con- 
tinnance  of  the  policy,  the  Inchmaree  was  at  anchor 
off  Diamond  Island  awaiting  orders,  and  for  the 
purposes  of  the  voyage  it  was  necessary  to  pump 
up  the  main  boilers  by  means  of  the  donkey- 
pamp  and  engine  in  the  usual  way.  At  the  time 
of  effecting  tne  insurance  the  donkey-pump  and 
engine,  and  all  pipes,  valves,  and  machinery  con- 
nected therewith,  were  efficient  and  in  good  con- 
dition, and  worked  satisfactorily  up  to  the  time 

(a)  Baportad  by  0.  E.  IIAIDUI,  Em|.,  VmMefstrLkw, 


of  the  oooorrence  hereinafter  mentioned,  and  the 
engineers  and  men  working  under  them  were 
capable  and  efficient  for  their  duties.  A  pipe  led 
from  the  donkey-pump  to  the  boilers,  and  at  its 
junction  with  one  of  the  boilers  there  was  a  check- 
valve,  capable  of  being  opened  or  closed  by  a 
screw.  ThiB  valve  should  have  been  open  and 
dear  when  the  boilers  were  being  pumped  up. 
Tbis  valve  was  either  closed  or  salted  up  at  the 
time  when  the  donkey-pump  was  set  to  work  off 
Diamond  Island,  so  that  the  water  could  not  pass 
into  the  boiler,  and  the  consequence  was  that 
when  the  donkey-pump  was  set  to  work  at  the 
time  aforesaid  the  pipes  and  water-chamber  in  the 
donkey-pump  and  air-chamber  therein  became 
overcharged,  and  the  water  was  forced  up  into  tha 
air-chamber,  which,  in  consequence,  split  and  the 
pump  was  thereby  damaged.  It  was  admitted 
that  the  check-valve  was  either  allowed  to  remain 
cloeed  or  become  and  be  salted  up  by  the  negli- 
gence of  one  of  the  en^neers,  or  was  accidentally 
salted  up  without  notice.  It  was  also  admitted 
that  the  closing  of  the  valve  and  the  accident  were 
not  due  to  ordinary  wear  and  tear.  The  question 
was,  whether  the  damage  was  covered  by  tha 
policy  of  insurance. 

The  Atlomey-Oeneral  (Sir  B.  Webster,  Q.C.), 
Sir  C.  Bussell,  Q.C.,  French,  Q.C.,  and  SynnoU, 
appeared  for  the  appellants,  and  argued  that  the 
indgment  of  the  Court  of  Appeal  was  wrong. 
The  policy  does  not  contain  the  words  "  perils  of 
navigation."  Policies  used  at  one  time  to  be 
drawn  to  include  "  all  risks  incident  to  steam 
navigation,"  but  of  laite  years  these  words  have 
been  designedly  dropped.  The  courts  below  relied 
on  West  India  Telegraph  Gompany  t.  Some  and 
Colonial  Marine  Ituurance  Company  (43  L.  T. 
Rep.  N.  S.  420;  6  Q.  B.  Div.  51);  but  the  judg- 
ment in  that  case  departed  from  the  recognised 
principles  of  insurance  law.  In  every  case  in 
which  underwriters  have  been  held  liable  upon 
general  words,  it  has  been  because  the  peril 
causing  the  loss  was  ejusdem  generis  with  the 
perils  specially  enumerated : 

PhUlif  T.  Bari«r,  S  B.  &  Aid.  161 ; 

Cutt«n  T.  BulUr,  5  M.  *  S.  461 ; 

Buller  T.  WHAman,  3  B.  ft  Aid.  396 ; 

Buhop  V.  Peniland,  7  B.  ft  C.  219 ; 

Dmavut  y.  F Anton,  5  Bin^.  N.  C.  519 ; 

Damdion  v.  BunMind,  19  L.  T.  Bep.  N.  S.  782 : 

L.  Bep.  4  C.  P.  117 ; 
XerdumW  Trading  Company  v.  Vnivertal  Marine 

Companu,  2  Asp.  Mar.  Cas.  N.  B.  431,  n. ;  and 

eited  in  Dudmon  r.  Pembroke,  81  L.  T.  B«p.  V.  S. 

at  p.  39;  L.  Bep.  9  Q.  B.  at  p.  596. 

The  injury  in  this  ca.<ie  was  not  a  "  peril  of  the 
sea  "  in  any  sense ;  a  similar  accident  might  have 
happened  to  an  engine  on  land  from  the  same 
cause.     See  also 

Taylor  v.  Lttwrpool  and  Qreat  Western  Bteam 
Company,  30  L.  T.  Bep.  N.  S.  714;  L.  Bep.  9 
Q.  B.54S; 

Taylor  v.  Dunbar,  L.  Bep.  4  C.  P.  206 

(where  damage  to  cargo  by  delay  was  held  not  to 
be  within  the  general  words  of  a  policy) ; 

Pandorf  t.  BamiUon,  (a)  55  L.  T.  Bep.  N.  S.  499 ; 

17  Q.  B.  Div.  670;  and  the  oaaes  of  Rohl  t.  Parr, 

1  Esp.  445,   and  Hunter  v.  Potts,  4  Camp.  203, 

there  oited.    See  also 
Bailing  Ship  Oarttan  Oompany  v.  Hidtie,  55  L.  T. 

Bep.  N.  8.879;  18  Q.  B.  Diy.  17. 

(a)  Tbe  deeision  in  this  case  has  sinoe  bees  reversed 
in  the  House  of  Lords  (po»*,  p.  726).    /   '  r-\r^t-i\r> 
digitized  by  VjUVJvIL 
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Cohen,  Q.G.,  Myhurgh,  Q.G.,  and  Bamet,  for 
the  respondents,  contended  tha^  an  ordinary 
policy  01  inanrance  covered  all  dangers  of  nayi- 
gation,  and  if  this  accident  happened  from  the 
negligence  of  the  engineer  it  vas  "improper 
navigation."  This  is  the  only  principle  which 
will  reconcile  all  the  cases.  It  excludes  losses 
caused  by  the  defect  of  the  subject  of  the  insur- 
ance, or  by  the  act  of  the  assured,  or  by  wear 
and  tear.  The  rule  as  to  perils  ejusdem  generi$  is 
not  correctly  stated  in  the  argrument  of  the 
appellants.     See 

Fenvaiek  t.  Behmdbi,  18  L.  T.  Bep.  N.  S.  27 ;  L.  Bep. 
8  C.  P.  »8. 

The  anthorities  as  to  general  words  following 
specific  words  are  collected  in  Maxwell  on 
Statutes,  p.  297.  If  the  ordinary  rules  of  con- 
struction are  applied,  the  general  words  would 
cover  all  losses  except  such  as  are  manifestly 
beyond  the  scope  of  marine  insurance.  A  policy 
of  marine  insurance  covers  •all  losses,  without 
risk  of  which  navigation  cannot  take  place — that 
is,  all  "  perils  of  navigation : " 

WootOey  v.  JtiehM  (a),  48  L.  T.  Bep.  N.  S.  589; 
11 Q.  B.  Dir.  47. 

If  the  words  "perils  of  the  seas  "  do  not  cover  all 
losses  from  the  improper  management  of  the  ship 
during  the  voyage,  the  general  words  do  so: 

Carmtheri  y.  SydeboOum,  4  H.  A  S.  77. 
This  was  a  case  of  improper  navigation.  The 
case  of  the  Merchant*'  Trading  Company  v. 
Universal  Marine  Company,  cited  on  the  other 
side,  does  not  affect  the  argument,  for  in  that 
case  the  ship  was  anseaworthy  :  see  the  judgment 
of  Brett,  J.  in 

Anderton  v.  Uoriee.  81 L.  T.  Bep.  N.  S.  60S ;  L.  Bep. 
IOC.  P.  58:  seeaUo 

PaUnon  y.  Harrit,  1  B.  &  8.  386. 

Taylor  v.  Bunbar  and  Pandorf  v.  Hamilton, 
eited  on  the  other  side,  do  not  affect  the  question. 
The  water  in  the  boiler  was  essential  to  naviga- 
tion, and  therefore  this  was  a  "  peril  of  naviga- 
tion." In  the  case  of  a  steamship  the  policy 
covers  all  such  things  as  may  happen  connected 
with  steam  navigation.  The  case  is  governed  by 
V^eet  India  Telegraph  Company  v.  Home  arid 
Colonial  Intwrarux  Company  (43  L.  T.  Bep.  N.  S. 
420;  6  Q.  B.  Div.  51). 

The  Altomey-Qeneral  in  reply. — ^The  argument 
of  the  respondents  goes  to  tne  length  of  saying 
that  the  underwriters  guarantee  the  negligence 
of  the  crew.  The  direct  consequences  of  a  negli- 
gent act  must  be  excluded,  unless  they  lead  to  a 
sea  periL 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judg- 
ment. 

July  14 — ^Their  Lordships  gave  judgment  as 
ioUows . — 

The  LoKD  Chahckllob  (Halsbury). — My  Lords : 
In  this  case  a  policy  of  marine  insurance  for 
twelve  months  was  effectf^d  upon,  among  other 
things,  a  pump  on  board  the  Inchmaree  steamer. 
The  adventures  and  perils  which  the  capital  stock 
and  funds  of  the  defendant  company  were  made 
liable  to  hy  the  policy  of  insurance  were  of  the 
seas,  men-of-war,   fire,  enemies,   pirates,   rovers, 

(a)  The  deoiaion  in  this  oaae  hae  since  been  overmled 
by  the  jndcment  of  the  Hoiue  of  Lorda  in  Wilton  v. 
Owners  of  the  Cargo  o/theXanOio  (pott,  page  701). 


t  thieves,  jettisons,  letters  of  mart  and  counter- 
mart, surprisals,  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes,  and  peofde 
of  what   nation,    condition,    or    quality   soever, 
barratry  of  the  master  and  mariners,  and  of  all 
other  perils,  losses,  and  misfortunes  that  had  or 
should  come  to  the  hart,  detriment,  or  damage  of 
the  aforesaid  subject-matter  of  insurance  or  any 
part  thereof.    It  is  certain  that  a  loss  or  miafar- 
tnne  has  happened  to  the  pump  while  the  pnmp 
was  being  used  for  the  parpose   of  filling    toe 
boilers  of  the  Inchmaree,  and  the  sole  question  i8« 
whether  the  loss  or  misfortune  which  aid  happen 
was  one  of  the  losses  or  misfortunes  against  wnich 
the  insurmg  company    agree   to  indemnify  the 
owners  of  the  Inchmaree.    If  understood  in  their 
widest  sense,  the  words  are  wide  enough  to  include 
it ;   but    two    rules    of   construction  now  firmly 
established  as  part  of  our  law  may  be  considered 
as  limiting  those  words.   One  is,  that  words,  how- 
ever general,  may  be  limited  with  respect  to  a 
sabject-matter  in  relation  to  which  they  are  used. 
The  other  is,  that  general  words  may  be  restricted 
to  the  same  genus  as  the  specific  words   that 
precede  them.    There  is  perhaps  a  third  considera- 
tion which  cannot  be  overlooked,  and  that  is  that 
where  the  same    words  have   for   many   yearn 
received  a  judicial   construction,   it  is  not  un- 
reasonable to  suppose  that  parties  have  contracted 
upon  the  belief  that  their  words  will  be  under- 
stood in  what  T  will  caU  the  accepted  sense.   And 
it  is  to  be  remembered  that  what  courts  have  to 
do  in  construing  all  written  documents  is  to  reach 
the  meaning  oi  the  parties  through  the  words 
they  have  used.    Now,  the  facts  here  are  vety 
simple :  a  part  of  the  pump  was  burst  because  a 
valve  which  should  have  let  the  water  into  the 
boiler  was  stopped  up  while  the  pump  was  being 
worked  by  a  donkey-engine.    On  the  one  side  it 
is  said  that  filling  the  boiler  was  necessary  to 
enable  the  ship  to  prosecute  her  voyage ;  on  the 
other    it    is    said    that   the    accident,   peril,  or 
misfortune  had  nothing  to  do  with  the  sea,  and 
was  in  no  sense  of  the  like  kind  with  any  of  the 
perils  or  misfortunes  specifically  enumerated.   In 
the  long  line  of  cases  quoted  at  the  bar  there  was 
only  one    (with  which  I    will    attempt  to  deal 
presently)  which  enunciated  any  different  prin- 
ciples of  construction    from    those    I  have    en- 
daivoured  to  set  forth  above,  although  I  think 
there  is  some  difficulty  in  reconciling  the  facts 
with  respect  to  which  some  of  them  are  decided 
with  the  principle  upon  which  they  profess  to  he 
decided,    conspicuously,   I    think,    De    Vaux    v. 
FAnaon  (5  Bing.  N.  C.  619),  where  Tindal,  C  J. 
rests  upon  authorities  which,  as  applicable  to  the 
particular  facts  of  the  cases  to  wnich  he  refers, 
nardly  support  the  decision  then  arrived  at.    The 
great   difficulty  I  have  had  in  this    case  is  the 
decision  of  Lord  Selborne.L.C.  and  Cockbnm,C.J. 
in  the  case  of  the  West  India  and  Panama  T«U- 
graph  Company  v.  Home  and  Colonial  Marine  In- 
surance Coinpany  (43  L.  T.  Eep.  N.  S.  420;  6  Q.B. 
Div.  51).     I  cannot  agree  with  the  Master  of  the 
Bolls  that  that  case  does  not,  as  matter  of  reason- 
ing, cover  the  present  case.    With  the  utmost 
respect,  I  can  draw  no  real  distinction  between 
the  explosion  of  the  boiler  and  the  bursting  of 
the  air  chamber  of  the  pump,  nor  can  any  real 
distinction   depend  upon  whether  it  was  steam 
generated  by  fire  which  caused  the  explosion  or 

air  and  water  forced  into  the  chamber  W  ordinary 
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necbanical  action.  Bnt  before  your  LordabipB 
that  case  is  open  to  review,  and  I  cannot  think 
that  that  case  is  reconcilable  with  the  principles 
upon  which  policies  of  marine  inanrance  nave 
hitherto  been  construed.  It  introduces  analoey 
as  the  guide  by  which  you  are  to  ascertain  the 
genus  to  which  the  different  species  are  to  be 
attributed ;  so  that  in  the  future  one  mnst  intro- 
dnce  as  the  true  exposition  of  general  words  not 
the  genus  you  find  as  applicable  to  the  species 
enumerated,  bat  any  analogous  genus.  Sea  perils 
or  the  like  become  enlarged  into  perils  whose  only 
connection  with  the  sea  is  that  they  arise  from 
machinery  which  gives  motive  power  to  ships.  I 
cannot  think  that  even  were  the  analogy  perfect, 
which  I  do  not  think  it  is,  this  is  a  satisfootory 
mode  of  ascertaining  what  the  parties  meant  by 
the  words  they  have  used ;  and,  as  I  have  said, 
this  is  the  real  function  of  a  court  in  construing 
an  instrument.  It  might  be  reasonable  for  the 
parties  to  provide  for  such  a  peril,  and  one  knows 
that  "  dangers  of  and  incident  to  steam  naviga- 
tion "  are  words  which  have  been  used  to  provide 
for  such  casualties  ;  but  I  cannot  think  that  such 
casualties  were  in  the  contemplation  of  the  parties 
when  using  the  old  familiar  words  of  this  policy. 
I  think  the  subject-matter,  marine  risks,  limits 
the  meaning  of  the  general  words.  I  think  the 
genus  "  perns  of  the  sea  "  limits  the  meaning.  I 
Uiink  the  meaning  attributed  to  these  words  for 
more  than  half  a  century  by  decision  makes  it 
probable  that  the  parties  nsed  them  in  that 
accepted  sense.  I  therefore  think  the  judgment 
of  tne  Court  of  Appeal  wrong,  and  I  move  yoor 
Lordships  that  it  be  reversed. 

Lord  BsAMWXLL. — My  Lords :  I  cannot  agree 
with  the  judgment  in  th'is  case.  The  donkey- 
engine  was  insured.  The  adventures  and  perils 
which  the  defendants  were  to  make  good  specified 
a  great  many  perils,  and  "  all  other  perils,  losses, 
and  misfortunes  that  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  aforesaid  subject  matter  of 
insurance  or  any  part  thereof."  Words  could 
hardly  be  more  extensive,  and  if  the  question, 
I  ongot  to  say  a. question  on  them,  arose  for  the 
first  time,  I  might  perhaps  give  them  their 
natural  meaning,  and  say  they  included  this  case. 
But  the  question  does  not  arise  for  the  first  time. 
It  has  arisen  from  time  to  time  for  centuries,  and 
a  limitation  has  always  been  put  on  the  words  in 
gnestion.  Definitions  are  most  difficult,  but 
Lord  Ellenborough's  seems  right :  "  All  cases  of 
marine  damages  of  the  like  kind  with  those 
speciallv  enumerated,  and  occasioned  by  similar 
causes.  I  have  had  given  to  me  the  following 
definition  or  description  of  what  would  be  in- 
cluded in  the  general  words  :  "  Every  accidental 
circumstance  not  the  result  of  ordinary  wear  and 
tear,  delay,  or  of  the  act  of  the  assured,  hap- 
pening in  the  course  of  the  navigation  of  the 
ship,  and  incidental  to  the  navigation,  and 
cansing  loss  to  the  subject-matter  of  insurance." 
Probably  a  severe  criticism  might  detect  some 
faults  in  this.  There  are  few  definitions  in  which 
that  could  not  be  done.  I  think  the  definition  of 
Lopes,  L.J.  in  Pandorf  v.  Hamilton  (54^  L.  T.Bep. 
N.  S.  636;  16  Q.  B.  Div.  629)  very  good:  "In  a 
seaworthy  ship  damage  to  goods  caused  by  the 
action  of  the  sea  during  transit  not  attributable 
to  the  fault  of  anybody  "  is  a  damage  from  a  peril 
of  the  sea.  I  have  thought  that  the  following 
might  suffice :  "All  perils,  losses,  and  misfortunes 


of  a  marine  character,  or  of  a  character  inoident 
to  a  ship  as  such."  I  put  it  forward  with  dis- 
trust, but  it  would  comprehend  all  the  cases  cited 
where  the  assured  has  recovered,  save  perhaps 
the  Wett  India  Telegraph  Company  v.  Home  and 
Colonial  Inturance  Company.  For  example,  it 
would  include  the  case  of  the  ship  blown  over 
while  in  dock,  of  the  ship  damaged  by  its  moor- 
ings giving  way,  of  the  ship  fired  into  by  another 
ship.  It  would  not  include  the  cases  put  by  Lord 
Esher,  M.R.,  nor  the  case  I  put  of  the  captain 
seized  with  giddiness  droppin?  the  chronometer 
into  the  hold,  nor  would  it  include  the  pr^ent 
case.  The  damage  to  the  donkey-engine  was  not 
through  its  being  in  a  ship  or  at  sea.  The  same 
thing  would  have  happened  had  the  boilers  and 
engines  been  on  land,  if  the  same  mismanagement 
had  taken  place.  The  sea,  waves,  and  winds  had 
nothing  to  do  with  it.  As  a  matter  of  principle 
and  reasoning,  I  think  the  decision  wrong.  I 
think  the  judgment  in  the  We&t  India  wnd 
Panama  Telegraph  Company,  v.  Home  and  Colonial 
Marine  Inturance  Company  {uhi  tup.)  wrong  on 
the  reasoning  I  have  used.  With  most  sincere 
respect,  though  it  is  true  that  what  the  winds  are 
to  a  sailing  vessel,  steam  is  to  a  steamer,  that 
does  not  decide  the  question,  for  it  is  not  every 
damage  to  sails  that  would  be  covered  by  the 
policy.  Suppose  damage  by  rats  or  mildew 
to  spare  sails.  As  to  Lord  Esher's  judgment  in 
that  case,  I  concur  in  his  criticism  on  it  in  the 
present  case.  And  I  agree  with  Lopes,  L.J.  that 
the  word  "  fire  "  in  the  policy  will  not  sustain 
that  judgment.  The  Lord  Justice  puts  the  case 
of  a  spar  falling  on  the  deck,  while  getting  under 
sail,  and  being  broken,  and  says  it  would  be 
within  the  policy.  Perhaps ;  bmt  if  it  would,  it 
would  be  because  it  was  a  loss  in  navigation,  a  loss 
which  could  not  have  happened  except  on  a  ship. 
But  suppose  the  spar  was  being  used  to  erect  an 
awning  on  deck  to  sive  shelter  to  dancers 
or  the  like,  and  was  broken,  the  case  would 
not  be  covered  by  thft  policy.  It  would 
not  be  a  marine  loss,  not  a  loss  with  which 
the  sea,  or  navigation,  or  the  ship  as  a  ship 
had  anything  to  do.  I  do  not  like  catting  down 
the  natural  meaning  of  words :  there  is  always  a 
great  difficulty  in  saying  what  should  be  substi- 
tuted. But  it  it  admitted  that  some  limit  mnst 
be  pot  on  those  in  question  here.  I  think  a 
proper  limit  would  exclude  this  loss ;  so  that 
the  judgment  of  Lord  Esher,  M.B.,  is,  I  think, 
right,  and  that  of  the  other  judges  wrong,  and 
their  decision  should  be  reversed. 

Lord  Herschell. — My  Lords:  This  action 
undoubtedly  raises  an  important  question.  It 
turns  on  the  construction  to  be  put  upon  the 
general  words  which  follow  the  specific  enumera- 
tion of  the  risks  against  which  the  insurance  is 
effected  ii|  an  ordinary  marine  policy.  The  policy 
sued  on  was  a  time  policy  for  twelve  months, 
from  the  pth  Aug.  1883  to  the  20th  Aug.  1884; 
and  the  Subject-matter  of  insurance,  "  the  hull, 
masts,  Bp4rB,  sails,  boats,  materials,  and  all  stores, 
valued  at|20,000i. ;  and  machinery,  shaf tins:,  pro- 
pellers, boilers  and  connections,  including  donkey- 
engines  and  boilers,  pumps  and  all  connections, 
valued  at,ll,000{."  The  risks  against  which  the 
insurance  was  effected  are  thus  described  :  "  And 
touching  the  adventures  and  perils  which  the 
capital,  stock,  and  funds  of  the  said  company  are 
made  liable  unto  by  this  insaraiice,  they  are,  of 
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the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  counter- 
mart,  snrprisals,  takin^^  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes,  and  people 
of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  masters  and  mariners,  and  of  all 
snch  perils,  losses,  and  misfortnnes  that  have  or 
shall  come  to  the  hart,  detriment,  or  damage  of 
the  aforesaid  subject-matter  of  this  insurance,  or 
any  part  thereof.      The  facts  lie  in  a  narrow  com- 

Eaes.  They  are  snt  out  in  a  special  case,  stated 
y  agreement  between  the  parties.  On  the  2nd 
Maroh  1884  the  Inchmaree  (the  vessel  insured) 
was  at  anchor  off  Diamond  Island,  awaiting 
orders,  and  for  the  purposes  of  the  voyage  it  was 
necessary  to  pump  up  tne  main  boilers,  by  means 
of  a  donkey-pump  and  engine,  in  the  usual  way. 
A  pipe  led  from  the  donkey-pump  to  the  boilers, 
and  at  its  j  auction  with  one  of  the  boilers  there 
was  a  check-valve,  capable  of  being  opened  or 
closed  by  a  screw,  which  ought  to  have  been  kept 
open  and  clear  when  the  boilers  were  being 
pumped  up.  This  valve  had  either  been  left 
closed  or  had  become  salted  up  when  the  donkey- 
pump  was  set  to  work  off  Diamond  Island,  so  that 
the  water  could  not  p{»s  into  the  boiler.  The 
consequence  was  that,  when  the  donkey-pump  was 
set  to  work,  the  pipes  and  water  chamoer  in  the 
donkey-pump,  and  the  air  chamber  therein,  be- 
came overcharged,  and  the  water  was  forced  up 
into  the  air  chamber,  which,  in  consequence,  split, 
and  the  pump  was  thereby  damaged.  It  was 
admitted  for  the  purposes  of  the  case  that  tho 
check-valve  was  either  allowed  to  remain  closed 
or  to  become  salted  up  by  the  negligence  of  one 
of  the  engineers,  or  was  accidentally  salted  up 
without  being  noticed,  though  reasonable  care 
was  taken  by  the  engineers.  It  was  also  admitted 
that  the  closing  or  salting  up  and  accident  were 
not  due  to  ordinary  wear  and  tear.  The  cost  of 
replacing  the  pump  was  about  721.  10«.  The  ship 
and  freight  were  warranted  free  from  average 
under  3  per  cent,  unless  the  ship  were  stranded ; 
but  as  she  did  become  stranded  during  the  voyage, 
the  loss  was  not  excluded  from  the  warranty.  The 
parties  were  unable  to  agree  as  go  whether  there 
was  negligence  in  allowing  the  check-valve  to 
remain  closed  or  to  become  salted  up ;  but  as  the 

J>laintiffs  contended  that  the  defendants  were 
iable,  whether  there  was  negligence  or  not,  it 
was  agreed  to  leave  that  question  for  trial  (if 
material)  after  the  decision  of  the  case.  The 
questions  st-ated  for  the  opinion  of  the  court  were, 
whether  the  defendants  were  liable  under  the 
policy  in  respect  of  the  loss,  (1)  if  it  could  have 
oeen  avoided  oy  proper  care,  and  occurred  through 
negligence ;  (2)  if  it  occurred  accidentally  without 
negligence.  The  Queen's  Bench  Division  gave 
judgment  for  the  plaintiffs,  and  this  judgment 
was  affirmed  by  the  majority  of  the  Court  of 
Appeal  (Lindley  and  Lopes,  L.JJ.),  the  Master  of 
the  Bolls  dissenting.  It  was  not  contended  at  the 
bar  on  behalf  of  the  respondents  that  the  loss 
was  within  any  of  the  specific  risks  enumerated. 
Beliance  was  placed  exclusively  upon  the  general 
words :  "  All  other  perils,  losses,  and  misfortnnes 
that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  aforesaid  snbject-matter  of  this 
insurance  or  any  part  thereof."  It  cannot  be 
denied  that,  if  these  words  are  to  be  taken  with- 
out any  limitation,  a  loss  or  misfortune  did  come 
to  the  damage  of  a  part  of  the  subject-matter  of 


the  insurance.  But  it  is  contended  on  behalf  of 
the  appellants  that  these  general  words,  following- 
a  specific  enumeration,  must  be  limited  to  perils 
guidem  generU  with  those  specified,  or,  to  put  it 
in  another  way,  that  they  must  be  construed  with 
reference  to  the  scope  and  purpose  of  the  instru- 
ment in  which  they  ocour,  viz.,  a  policy  of  marine 
insurance.  If  the  matter  now  presented  itself  for 
consideration  for  the  first  time,  untouched  by 
authority,  I  should  not  myself  be  inclined  to 
construe  these  general  words  withont  some  limi- 
tation. Indeed,  the  learned  counsel  for  the  defen- 
dants themselves  did  not  contend  for  so  wide  an 
interpretation.  The  view  which  they  put  before 
the  House  was,  that  they  should  be  confined  to 
accidents  happening  to  the  subject-matter  of  the 
insurance  in  the  course  of,  and  incidental  to,  the 
navigation.  I  think  it  will  be  found,  upon 
examination  of  the  anthorities,  that  the  general 
words  in  a  marine  policy  have  received  from  the 
courts,  for  a  long  series  of  years,  a  confttmction 
to  which  your  Lordships  would  do  well  to  adhere. 
The  instrument  is  one  in  daily  use,  and  if  your 
Lordships  were  to  put  a  new  construction  npon  it 
you  would  be  likely  to  defeat,  and  not  to  give 
effect  to,  the  intention  of  the  parties.  Notlung 
would  be  more  dangerous,  in  my  opinion,  than  to 
depart  from  a  construction  which  the  anthorities 
have  put  upon  words  in  common  use  in  a  mer- 
cantile instrument,  even  if  the  propriety  of  the 
decision  might  originally  have  been  open  to 
question.  In  a  case  which  came  before  the  Court 
of  King's  Bench,  as  long  ago  as  1816,  Lord  Ellen- 
borougn,  C.J.,  in  delivering  the  judgment  of  the 
court,  in  clear  and  unambiguous  terms  expressed 
their  view  as  to  the  meaning  of  the  words  in 
question.  I  refer  to  the  case  of  GuUen  v.  Bulla- 
(5  M.  &  S.  461).  It  was  an  action  on  a  policy  of 
insurance  where  the  ship  and  goods  hod  been 
sunk  at  sea  by  another  ship  firing  upon  her  in 
mistake  for  an  enemy.  The  court  inclined  to  the 
opinion  that  the  loss  was  not  one  by  "  perils  of 
tne  sea,"  but  held  that  it  was  covered  by  the 
general  words.  Lord  Ellenborough  said,  "The 
extent  and  meaning  of  the  general  words  have 
not  yet  been  the  immediate  subject  of  any  judicial 
constmotion  in  our  courts  of  law.  As  they  must, 
however,  be  considered  as  introduoed  into,  the 
policy  in  furtherance  of  the  objects  of  marine 
insurance,  and  may  have  the  effect  of  extending  a 
reasonable  indemnity  to  many  cases  not  distinctly 
covered  by  the  special  words,  they  are  entitled  to 
be  considered  as  material  and  operative  words, 
and  to  have  the  due  effect  assigned  to  them  in 
the  construction  of  the  instrument,  and  this  will 
be  done  by  allowing  them  to  comprehend  and 
cover  other  cases  of  marine  damage  of  ihe  like 
kind  with  those  which  are  specially  enumerated 
and  occasioned  by  similar  causes."  !No  case  was 
cited  at  the  bar  from  the  date  when  this  opinion 
was  expressed  (unless  it  be  the  recent  cose  of  the 
West  India  and  Panama  Teltgraph  Company  y. 
The  HovM  and  Colonial  Marine  In*uranee  Cp«»- 
pany,  43  L.  T.  Rep.  N.  S.  -^0;  6  Q.  B.  Div.  51,  to 
which  I  will  presently  advert),  which  has  pro- 
ceeded upon  a  construction  of  the  policy  different 
from  that  enuncinted  by  Lord  Ellenborough.  I 
will  briefly  review  the  subsequent  authorities. 
The  first  is  Bntler  v.  Wildman  i'i  B.  &  Aid.  398). 
There  the  captain  ot  a  ship  had  thrown  a  large 
quantity  of  dollars  overboard,  to  prevent  their 
falling  into  the  hands  of  an.enemv,  bv  whoia  he 
Digitized  by  VjOOQIC 
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ms  pnrsaed.  It  was  held  that,  if  not  a  loss  by 
jettison,  it  was  coTered  by  the  general  worda. 
Abbott,  C.J.  says,  "  If  not,  strictly  speaking, 
jettison,  it  is  yusdent  gen«ri»,  and  thereiore  falls 
vithin  the  tjeneral  words."  The  other  judges 
ooncorred  in  this  view,  Holroyd,  J.  saying  that 
the  general  words  include  "  all  losses  of  the  same 
satnre  with  those  described  in  the  enumerated 
nsks."  Next  in  order  of  time  comes  PhiUi^at  t. 
Barber  (5  B.  &  Aid.  161).  A  vessel  placed  m  a 
grraving  dock  for  repair  was,  by  the  violence  of 
wind  and  weather,  thrown  over  on  her  side, 
whereby  she  stmck  the  ground  with  great 
violence  and  was  bilged.  Abbott,  C.J.  in  a  judg- 
ment holding  that  the  underwriters  were  liable, 
after  quoting  the  general  words  contained  in  the 
policy,  said,  "  These  general  words  are,  indeed, 
restrained  in  construction  to  perils  ejusdem 
generis  with  those  more  particularly .  enumerated 
in  the  policy.  In  this  case,  however,  the  loss  was 
occasioned  by  the  violence  of  the  wind  and 
weather  in  port,  and  it  seems  to  me,  therefore,  to 
have  been  produced  by  a  peril  ejutdem  generis 
with  those  specified,  and  to  fall  within  the  general 
words  of  the  policy."  The  next  case,  De  Vauas  v. 
T Anton  (5  Bing.  ^.  C.  519),  was  much  relied  on 
by  the  counsel  for  the  respondents.  But,  though 
I  feel  some  difiSculty  in  explaining  the  grounds  of 
that  decision,  it  certainly  purported  to  be  based 
npon  the  antecedent  authorities,  and  not  upon 
any  different  view  of  the  law.  The  ship  ha^  in 
that  case,  been  put  into  a  dry  dock  for  repairs. 
These  being  completed,  preparations  were  made 
for  getting  her  afloat ;  she  was  for  this  purpose 
made  fast  by  four  cables,  whilst  the  workmen 
removed  the  sand  which  was  under  the  vessel, 
and  which  consolidated  the  shores  upon  which 
the  ship  was  resting.  The  cables  strained 
the  vessel,  forcing  in  the  ribs.  The  stanchions 
of  the  kelsons  havins:  all  fallen  from  the 
force  of  the  lower  masts  upon  the  keel,  the 
garboard  strake  gave  way,  and  when  at  last 
the  ship  was  no  longer  upon  the  shores  she  sank 
into  a  muddy  sand.  At  the  time  of  her  sustain- 
ing the  injury  the  depth  of  water  in  the  dock  was 
*bont  four  feet.  She  was  abandoned  as  a  con- 
stmctive  total  loss,  and  the  question  arose 
whether  she  was  lost  b^  perils  insured  against. 
Tiadal,  C.J.,  in  delivering  the  Judgment  of  the 
court,  held  that  she  was.  He  said :  "  It  is 
to  be  observed  the  words  in  the  policy  are 
very  large ;  the  policy  not  only  enumerates 
'*  perils  of  the  sea,  but  '  all  other  perils,  losses, 
and  misfortunes  that  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  subject-matter 
of  the  insurance.'  And  the  oases  cited  and  relied 
■on  by  the  plaintiff — Carrutliert  v.  Sydebotluim, 
Fletcher  v.  Jn^iw,  and  Phillips  v.  Barber — are  suffi- 
-cient  authority  to  show  that  a  loss  occasioned  by 
the  endeavour  to  get  the  vessel  afloat  from  the 
-dock  in  which  she  had  just  been  repaired,  was  a 
loss  within  the  policy."  It  is  not  easy,  I  confess, 
to  see  how  the  authorities  referred  to  were  suffi- 
cient to  establish  the  propositions  they  are  sup- 
posed to  support.  In  Carruthers  v.  Sydebotham 
{4i  M.  &  S.  77)  the  pilot  navigating  a  vessel  had 
fastened  her  bo  the  pier  of  a  dock  basin  in  the 
Mersey  by  a  rope  to  the  shore.      She  took  the 

ground,  and  when  the  tide  left  her  fell  over  on 
er  side  and  bilged,  in  consequence  of  which, 
when  the  tide  rose,  she  filled  with  water  and  her 
«argo  was  wetted.    It  was  held  that  this  was  a 


stranding  entitling  the  assured  to  recover  for  an 
average  loss  upon  the  goods.  After  a  careful 
perusal  of  the  judgments  in  this  case,  I  am  unable 
to  see  its  bearing  upon  the  point  which  had  to  be 
determined  in  De  Vaiix  v.  r  Anson.  Nor  do  I  see 
the  application  of  Fletcher  v.  Inglis  (2  B.  &  Aid. 
315).  A  vessel  insured  for  twelve  months  was  in 
a  harbour  with  a  hard,  uneven  bottom  ;  the  Hide 
having  left  the  vessel,  on  its  return  there  was  a 
considerable  swell  in  the  harbour  and  the  ship 
struck  the  ground  hard  several  times  and  was 
found  to  be  considerably  injured.  It  was  held 
that  this  was  a  loss  by  peril  of  the  sea.  Still  less 
am  I  able  to  perceive  the  applicability  of  Phillips 
V.  Barber  (u6i  sup.),  to  which  I  have  referred  above. 
There  was  nothing  in  Be  Vaua  v.  P Anson  that  I 
can  see  corresponding  with  the  wind  and  weather 
in  port  which  was  held  in  Phillips  v.  Barber  to  be 
ejusdem,  generis  with  a  storm  at  sea.  It  is  un- 
necessary to  inquire  whether  the  decision  in 
Be  Vcmx  v.  P Anson  was  correct.  It  cannot  be 
regarded  as  throwing  any  doubt  upon  the  canon 
of  construction  laid  down  by  Lord  Ellenborough, 
and  more  that  once  recognised  and  acted  upon  l>y 
Lord  Tenterden.  Nor  is  it  possible  to  evolve  any 
principle  from  it  applicable  to  other  cases.  No 
reasons  are  given  for  the  judgment,  which  is  based 
solely  on  prior  authorities,  and  when  these  autho- 
rities are  examined  they  only  determine  the  one, 
that  a  ship  damaged  by  a  storm  when  in  dry  dock 
is  damaged  by  causes  similar  to  perils  of  the  seas ; 
the  others  that  vessels  injured  by  ceasing  to  be 
waterborne,  and  being  driven  against  the  ground 
by  the  action  of  the  tide,  are  injured  by  "  perils 
of  thd  sea."  The  last  case  to  which  I  need  refer 
on  this  point  is  Davidson  v.  Bumand  (19  L.  T. 
Bep.  N.  S.  782  j  L.  Eep.  4  C.  P.  117)  whore 
Willes,  J.  ejcpressly  recognised  the  rule  of  con- 
struction laid  down  in  Owlen  v.  Bviler.  He  said : 
"  The  question  is  not  whether  the  loss  here  was 
strictly  one  occasioned  by  perils  of  the  sea, 
but  whether  it  was  such  other  loss  within  the 
policy,  which  of  course  must  be  a  loss  of  the  same 
or  a  similar  kind  to  one  happening  from  the  perils 
of  the  sea.*'  I  think,  therefore,  that  the  case  now 
before  your  Lordships  must  be  determined  by  a 
consideration  of  the  question  whether  the  loss 
falls  within  the  general  words  as  construed  by 
Lord  Ellenborough ;  that  is,  whether  it  is  a  case 
"  of  marine  damage  of  the  like  kind  with  those 
which  are  specially  enumerated  and  occasioned  by 
similar  causes."  When  the  facts  are  borne  in 
mind  it  seems  necessary  only  to  state  the  question 
in  this  way  to  see  that  the  answer  must  be  in  the 
negative.  To  which  of  the  specially  enumerated 
perils  is  it  similar  f  The  only  one  that  could  be 
suggested  is  "  perils  of  the  seas."  The  damage 
here  arose  from  the  air  chamber  of  the  donkey- 
pump  giving  way  under  an  excessive  pressure  of 
water  owin^  to  the  proper  outlet  being  closed.  It 
is,  I  think,  impossible  to  say  that  this  is  damage 
occasioned  by  a  cause  similar  to  "  perils  of  the 
sea  "  on  any  interpretation  which  has  ever  been 
applied  to  that  term.  It  will  be  observed  that 
Lord  Ellenborough  limits  the  operation  of  the 
clause  to  "  marine '  damage."  By  this  I  do  not 
understand  him  to  mean  only  damage  which  has 
heen  caused  by  the  sea,  but  damage  of  a  character 
to  which  a  marine  adventure  is  subject.  Such  an 
adventure  has  its  own  perils,  to  which  either  it  is 
exclusively  stibject  or  which  possess  in  relation  to 
it  a  special  or  peculiar  character.     To  secure 
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an  indemnity  against  these  is  the  purpose  and 
object  of  a  policy  of  marine  insurance.  The 
respondents  placed  their  main  reliance  upon 
the  case  of  the  We»t  India  Telegraph  Company  v. 
Home  and  Colonial  Intttrance  Gvmpany  (43  L.  T. 
Rep.  N.  S.  420;  6  Q.  B.  Div.  51),  and  naturally 
so,  oecanse  the  majority  of  the  Court  of  Appeal 
thought  the  present  case  nndistingnishable  from 
it.  Lord  Selbome,  L.C.  and  Uockburn,  C.J. 
in  that  case  held  that  the  damage  done  by  the 
explosion  of  the  boiler  of  a  steamer  was  covered 
hjr  the  general  words  of  a  marine  policy.  Lord 
Selbome,  after  referring  to  the  effect  given  to 
these  words  in  De  Vaux  v.  FAnton  said  :  "  I 
think  it  is  at  least  as  proper  to  hold  that  in  the 
case  of  a  steamship  they  cover  damage  occasioned 
by  the  explosion  of  the  boiler  in  which  the 
motive  power  necessary  to  her  navigation  is 
generated.  What  the  winds  are  to  a  sailing 
vessel,  steam  is  to  a  steamer ;  and  it  is  as  reason- 
able that  marine  insurers  shonld  bear  the  risks 
incident  to  a  navigation  by  that  kind  of  power, 
whether  from  excess  of  pressure  in  the  boilers, 
or  from  defects  of  safety  valves,  or  from  neglect 
or  mismanagement,  makmg  that  dangerons  which 
otherwise  would  not  be  so,  as  that  they  should 
bear  losses  occasioned  by  excessive  pressure  of 
wind,  and  defects  or  mismanagement  of  a  ship's 
sails  or  tackle."  I  have  already  given  my  reasons 
tor  doubting  whether  Be  Yavx  v.  FAnton 
involved  any  principle  which  could  possibly  be 
extended  by  analogy  to  a  case  not  precisely 
similar  in  its  foots.  Moreover,  it  is  to  be  observed 
that  in  Da  Vau»  y.  F Anton  the  damage  done 
was  done  to  the  ship  as  such.  It  arose  &om  her 
being  constructed  for  the  purpose  of  being  water- 
borne,  and  thus  needing  some  substituted  support, 
if  the  support  of  the  water  was  withdrawn ;  and 
the  damage  to  the  ship  was  due  to  her  ground- 
ing, and  the  failure  to  keep  her  safely  supported. 
It  18  on  this  view  alone,  I  think,  that  the  case  can 
be  sustained.  But  the  explosion  of  the  boiler  on 
board  the  Panama  had  no  marine  character  at 
all.  It  might  have  happened  in  precisely  the 
same  way  and  done  the  same  kind  of  damage,  if 
the  steam  engine  had  been  in  use  for  the  purpose 
of  moving  manufacturing  machinenr  on  shore. 
The  real  ground  of  Lord  Selbome^  judgment 
appears  to  nave  been  the  analogy  between  dam^^e 
done  by  the  excessive  pressure  of  the  winds  in  the 
case  of  a  sailing  vessel,  and  the  excessive  pressure 
of  steam  in  the  boiler  when  the  motive  power 
used  to  propel  the  vessel  is  steam.  I  am  not 
satisfied  that  this  analogy  is  a  sound  one ;  but, 
even  if  it  be  so^  I  am  unable  to  see  how  it  can  be 
treated  as  an  authority  in  the  present  case,  still 
less  as  concluding  it.  Th^  water  in  the  donkey- 
engine,  the  over-pressure  of  which  caused  the 
damage,  was  certainly  not'  to  the  steamer  "  what 
the  winds  are  to  a  sailing  vessel,"  and  the  damage 
was  not,  as  it  seems  to  me,  in  any  way  similar  to 
the  injury  done  to  a  sailing  vessel  by  a  storm  of 
wind,  llie  present  Master  of  the  Rolls,  although 
he  concurred  in  the  judgment  of  the  majority  of 
the  court  in  the  Weat  India  Teleffraph  Company  v. 
Home  and  Colonial  Inniiance  Company,  differed 
in  his  reasons.  He  based  his  judgment  solely  on 
the  ground  that  the  explosion  was  ejusdem  generis 
with  fire,  and  therefore  the  loss  was  within  the 
general  words.  In  the  case  now  under  appeal  he 
intimated  that  this  reasoning  was  somewhat 
foncifol,  and  that  he  should  not  be  sorry  to  see  it 


dissented  from.  I  am  certainly  disposed  to  prefer 
the  later  view  of  the  learned  judge ;  but  it  is  not 
necessary  to  discuss  the  point,  as  it  is  obvioiia 
that  such  a  ground  of  decision  can  have  no 
bearing  upon  the  case  we  have  to  deal  with.  I 
may  add,  however,  that  since  the  term  "  fire  "  has 
been  added  to  the  specially  enumerated  risks 
(which  has  taken  place  in  comparatively  recent 
times),  1  think  the  general  words  may  properly 
be  extended  to  similar  risks  which  would  not 
have  been  included  before.  Upon  the  whole,  I 
have  come  to  the  conclusion  that  the  judgment 
of  the  Master  of  the  Rolls  in  the  court  below  was 
correct.  I  believe  it  not  only  to  have  been  in 
accordance  with  the  authorities,  but  in  harmony 
with  the  common  understanding  of  those  who 
enter  into  contracts  of  marine  insurance.  Several 
instances  were  put  in  the  course  of  the  argument 
of  disasters  which  are  of  common  occurrence,  and 
would  seem  to  be  just  as  much  within  the  general 
words  as  that  which  is  now  in  question,  but  in 
respect  of  which  it  has  never  been  suggested  that 
the  underwriters  were  liable.  I  accordingly 
concur  in  the  judgment  which  has  been  moved. 

Lord  Mack AGHTBK. — My  Lords :  In  March  1884 
the  Inchmaree  was  off  Diamond  Island  lying  at 
anchor,  and  about  to  prosecute  her  voyage.  It 
was  necessary  to  fill  up  her  boilers.  There  was  a 
donkey-engine  and  a  donkey-pump  on  board,  and 
the  doukey-engine  was  set  to  pump  up  water 
from  the  sea  into  the  boilers.  Those  in  caarge  of 
the  operation  did  not  take  the  precaution  of 
making  sure  that  the  valve  of  the  aperture  lead- 
ing into  one  of  the  boilers  was  open.  This  valve 
happened  to  be  closed.  The  result  was  that  the 
water,  being  unable  to  make  its  way  into  the 
boiler,  was  forced  back  and  split  the  air  chamber 
and  BO  disabled  the  pump.  That  was  the  b^[in- 
ning  and  the  end  of  the  misfortune.  At  this 
time  the  JncftmarM  with  her  machinery,  including 
the  donkey-engine,  was  insured  by  a  time  policy. 
The  question  is,  was  the  loss  which  resulted  from 
this  mishap  covered  by  the  policy  or  not  ?  The 
policy  contained  the  Qommon  clause  describing 
the  risks  which  the  underwriters  were  content  to 
bear.  The  clause  beg^s  in  the  usual  way  by 
specifying  certain  particular  cases,  perils  of  the 
seas  and  other  well-known  risks,  to  which  the 
indemnity  was  to  extend.  Then  follow  general 
words  apparently  providing  for  every  conceivable 
loss  or  misfortune  that  could  happen  to  the 
subject-matter  of  the  insurance.  It  was  not 
contended  that  the  mishap  in  question  fell  within 
any  of  the  particular  cases  enumerated.  The 
argument  turned  on  the  effect  of  the  general 
words.  According  to  the  ordinary  rules  of  con- 
struction these  words  must  be  interpreted  with 
reference  to  the  words  which  immediately  precede 
them.  They  were  no  doubt  inserted  to  prevent 
disputes  founded  on  nice  distinctions.  Their 
office  is  to  cover  in  terms  whatever  may  be 
within  the  spirit  of  the  cases  previously  enume- 
rated, and  so  they  have  a  greater  or  less  effect  as 
a  narrower  or  broader  view  is  taken  of  those 
cases.  For  example,  if  the  expression  "  perils  of 
the  seas  "  is  given  its  widest  sense,  the  general 
words  have  little  or  no  effect  as  applied  to  that 
case.  If,  on  the  other  hand,  that  expression  is  to 
receive  a  limited  construction,  as  apparently  it 
did  in  CvUm,  v.  Bvtler  (5  M.  &  S.  461),  and  loes 
by  perils  of  the  seas  is  to  be  confined  to  loss  sa 
mantKB  tempestatit  di»erimine,  the  general  words 
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become  moet  important.  Bnt  still,  ever  since  the 
case  of  CuUen  y.  Butler,  when  they  first  became 
the  subject  of  jadicial  constmction,  they  have 
idways  been  held  or  assumed  to  be  restricted  to 
cases  "  akin  to  "  or  "  resembling  "  or  "  of  the 
same  kind  "  as  those  specially  mentioned.  I  see 
no  reason  for  departing  from  this  settled  rule. 
In  marine  insurance  it  is  above  all  things  neces- 
sary to  abide  by  settled  rules,  and  to  avoid  any- 
thing like  novd  refinements  or  a  new  departure. 
It  was  objected  by  Mr.  Cohen  thut  the  rule  of 
Mudem  generit  does  not  apply  unless  you  can 
find  a  common  characteristic  running  through  or 
underlying  the  previous  words.  I  do  not  know 
that  this  IS  no — at  any  rate,  where  several  cases 
are  enumerated  leading  to  a  common  result,  or 
intended  to  be  met  by  a  common  remedy.  A 
&miliar  instance  occurs  in  the  Companies  Act 
1862  and  the  earlier  Act  of  1848,  in  toe  sections 
which  provide  for  winding-up.  There  are  several 
sub-sections  specifying  various  cases  in  which  a 
winding-up  order  may  be  made,  and  then  there 
is  a  sub-section  providing  that  the  court  may 
make  an  order  whenever  it  thinks  it  jnst  and 
equitable.  Under  both  Acts  those  general  words 
have  always  been  held  to  be  restricted  to  cases 
^utdem  generis  with  those  previously  mentioned, 
and  not  to  give  the  court  a  general  power  to  make 
an  order  whenever  it  thinks  right  to  do  so. 
Your  Lordships  were  asked  to  draw  the  line,  and 
to  give  an  exact  and  authoritative  definition  of 
the  meaning  of  the  expression  "  perils  of  the 
seas  "  explained  or  enlarged  by  or  in  connection 
itith  the  general  words.  For  my  part,  I  decline 
to  attempt  any  such  task.  I  do  not  think  it  is 
possible  to  frame  a  definition  which  would  include 
ever^  case  proper  to  be  included  and  no  other. 
I  think  that  each  case  must  be  considered  with 
reference  to  its  own  circumstances,  and  that  the 
circumstances  of  each  case  must  be  looked  at  in 
a  broad,  common-sense  view,  and  not  by  the  light 
of  strained  analogies  and  fanciful  resemblances. 
In  the  present  case,  although  the  Court  of  Appeal 
has  properly  treated  the  general  words  as 
restricted  to  cases  ejutdem  generis  with  those 
specially  enumerated,  the  minority  of  the  court 
has  held  the  accident  within  the  policy.  I  am 
unable  to  adopt  their  conclusion.  The  accident, 
in  my  opinion,  was  not  due  to  the  "  perils  of  the 
seas, '  using  that  expression  in  the  widest  sense 
that  I  can  give  to  it,  nor  did  it  result  in  sea 
damage  of  any  kind.  I  am  therefoi-e  of  opinion 
that  the  view  of  the  Master  of  the  Bolls  is  correct, 
and  that  the  judgment  of  the  Court  of  Appeal 
must  be  reversed. 

Order  appealed  from  reversed;  the  respondents 
to  pay  the  costs  of  the  appellants  in  the  courts 
helow,  and  in  this  House. 

Solicitors  for  appellants,  Qregory,  Bowdiffes, 
and  Co.,  for  Hill,  Dickinson,  and  Co,  Liverpool. 

Solicitor  for  the  respondents,  T.  W.  Rossiter, 
for  Hoyle,  Shipley,  and  Boyle,  !Newcastle-on- 
Tyne. 


Ifareb  17  and  Jidy  14, 1887. 

(Before  Lords  Bbakwsll,  Hebscheli,  and 
Macnaghten.) 

WiLSOH  AKD  Co.  V.  OWXERS  Of  TELE  CaBGO  OF  THE 

Xantho.  (a) 

ON  APPEAL  FBOK  THE  COUBT  OF  APPEAL  IN  ENGLAND. 

Ship— BUI  of  laditig — Peril  of  the  sea — Collision. 
The  words  "perils  of   the  seas"  have  the  same 

meaning  in  a  policy  of  insuraMe  and  in  a  biU 

of  lading. 
A  collision  betioeen  two  vessels,  hroughi  about  by 

the  negligence  of  those  on  board  one  or  both  of 

them,  without  wind,  waves,  or  other  difficulty 

of  navigation  contributing  to  the  accident,  is  a 

"peril  of  the  sea"  within  the  meaning  of  that 

exception  in  a  bill  of  lading. 
Judgment  of  the  court  below  reversed. 
Woodley  v.  Michell  (48  L.  T.  B^.  N.  8.  699 ; 

11  Q.  B.  Div.  47)  overrtiled. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.B.,  Bowen  and  Fry, 
L.JJ.),  reported  in  55  L.  T.  Eep.  N.  S.  203.  and 
11  P.  Div.  170,  afiSrming  a  lud^ent  of  the 
President  of  the  Admiralty  Division  (Sir  J. 
Hannen)  in  favour  of  the  plaintiffs. 

The  action  was  brought  by  the  respondents, 
the  holders  of  a  bill  of  lading  of  tne  cargo 
shipped  on  board  the  steamship  Xantho,  against 
the  appellants,  who  were  the  owners  of  that 
vessel,  for  non-delivery  of  the  cargo  in  question. 

At  the  trial  it  was  admitted  that  a  collision 
had  occurred  betweeu  the  Xantho  and  another 
vessel,  by  which  the  former  was  sunk ;  that  the 
carp>  had  been  received,  and  had  not  been 
delivered ;  and  that  the  bill  of  lading  contained 
the  usual  clause  excepting  the  shipowner  from 
liability  for  the  loss  of  cargo  caused  by  perils  of 
the  sea.  Upon  these  facts  the  respondents  asked 
for  judgment. 

It  was  argued  for  the  appellants  that  the  burden 
of  proof  which  was  on  them  to  show  that  the  loss 
was  caused  by  a  peril  of  the  sea,  within  the  mean- 
ing of  that  term  in  the  exceptions  named  in  the 
bill  of  lading,  had  been  discharged. 

The  President  of  the  Admiruty  Division  gave 
judgment  for  the  plaintiffs,  upon  the  authority 
of  the  case  of  Woodley  v.  Mickell  (48  L.  T.  Bep. 
N.  S.  599 ;  11  Q.  B.  Div.  47),  and  his  judgment 
was  affirmed  as  above  mentioned. 

Sir  W.  PhUlimiore  and  AspinaU  (the  Attorney- 
General,  Sir  B.  Webster,  Q.C.,  with  them)  appeared 
for  the  appellants,  and  argued  that  a  collision 
was  prima  fade  a  peril  of  the  sea,  and  that  it 
lay  on  the  plaintiffs  to  show  that  there  had  been 
negligence : 

PhMips  V.  Clark,  2  C.  B.  N.  8. 156 ; 
'    Cwatii   V.    0«ti«ral    Steam    Navigation    Commuty, 
L.  Bep.  3  C.  P.  14; 
Lloyd   V.    General  Iron  Screw  Collier  Company, 

10  L.  T.  Bep.  N.  8.  526 ;  3H.ftC.284; 
Grill   V.    Oenenl   Iron   Screw    Collier   Comvany, 

18  L.  T.  Bep.  N.  8.  302 ;  L.  Bep.  3  C.  P.  476 ; 
Bailing  Ship  Oanton  Company  v.  Hiekis,  55  L.  T. 

Bep.  N.  8.  879 ;  18  Q.  B.  Div.  17 ; 
Pickering  v.  BarUey,  2  BoU.  Abr.  248,  pi.  10. 

Dangers  met  with  on  the  sea  are  "  perils  of  the 
sea  "  as  much  as  dangers  caused  by  the  sea : 

Bmith  V.  Seott,  4  Tannt.  126 : 

TU  Norway,  Bt.  ft  L.  404 ;  3  ICoo.  P.  C.  N.  S.  245 ; 

The Hiltne,Bto.  A L.  429 ;  L.  Bep.  1  P.  C.  231 ; 

(aj  Beportad  by  0.  E.  Uauih,  Biq.,  Buriat*r-aV-L*v. 
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Chartered  Mfreantile  Bank  «f  htdia  r.  Netherlandt 
India  Steam  Navigation  Company,  48  L.  T.  Bep. 
N.  8.546;  10  Q.  B.  Wt.  521. 

Woodley  v.  Michell  {t^i  tup.),  from  which  this  is 
in  bkct  an  appeal,  was  wrongW  decided.  See  also 
the  American  case,  HaJe  v.Wathington  Insurance 
Company  (2  Story,  176). 

SoUams  (Sir  O.  Rtuiell,  Q.C.  with  him),  for  the 
respondents,  contended  that  it  was  in  fact  only  a 
qaestioD  of  form.  Even  if  Woodley  t.  Miehell 
be  bad  law,  the  appellants  cannot  succeed.  They 
rested  their  case  at  the  trial  on  the  gronnd  of  onus 
of  proof.  It  was  admitted  that  this  was  not  an 
ineiritable  accident ;  therefore  there  must  hare 
.been  negligence  somewhere,  and  the  court  cannot 
infer  that  the  loss  was  by  one  of  the  excepted 
perils,  as  negligence  of  the  carrier  would  take 
it  out  of  the  exception.  There  is  a  distinction 
between  "  perils  of  the  sea  "  as  used  in  a  bill  of 
lading  and  in  a  policy  of  insurance :  see  Pollock, 
C3.m 

Uoyd  T.  Oeneral  Strew  Collier  Company  (uhi  tup.) ; 

Taylor  t.  Liverpool  and  Oreat  Weetem  Steam  navi- 
gation Company,  30  L.  T.  Bep.  K.  S.  714;  L.  Bep. 
9  Q.  B.  546. 

The  exceptions  in  a  bill  of  lading  are  for  the 
benefit  ot  the  carrier,  and  should  be  construed 
strictly  against  him,  while  those  in  a  -policy  are 
for  the  benefit  of  the  assured.  In  any  case,  there 
shonld  be  a  new  trial  that  the  faces  may  be 
ascertained.  The  Norway  and  The  Helene  are 
distinguishable  on  the  &cts,  as  also  is  Woodley  r. 
MieheU,  if  it  be  held  to  be  wrongly  decided ;  but 
we  say  it  was  right  on  the  fact«  of  that  case.  He 
also  referred  to 

Btdler  T.  Fither,  3  Esp.  67 ; 

Cteeh  T.  General  Steam  yavigation  Company 
(ubi  nip.)  ; 

Merehanti'  Trading  Company  t.  Univereal  Marine 
Insurance  Company,  2  Asp.  Mar.  Cas.  N,  S.  431,  n. ; 

Taylor  on  Eridence,  ss.  364,  365; 

Angell  on  Carriers,  a.  202 ; 

Stoty  on  Bailments,  a.  512  (a). 

The  Attomey-Oerieral  in  reply. — If  the  judg- 
ment of  the  Court  of  Appeal  is  reversed,  judgment 
should  be  entered  for  the  defendants,  without  a 
newtriaL 

At  the  conclusion  of  the  argnments,  their  Lord- 
ships  took  time  to  consider  their  judgment. 

Jtdy  14 — Their  Lordships  gave  judgment  as 

follows : — 

Lord  HiBscHSLL.  —  My  Lords:  In  order  to 
render  clear  the  exact  point  which  has  to  be 
determined  in  this  case  it  will  be  necessary  to 
state  with  some  minuteness  the  pleadings  and 
the  course  which  the  case  took  at  the  trial.  The 
owners  of  car^  by  the  steamship  Xamtho,  who 
were  the  plaintiffs  in  the  action,  by  their  statMnent 
of  claim  alleged  that  they  had  suffered  damage 
by  breach  of  the  contract  contained  in  the  bills  of 
lading  of  eoods  shipped  at  Cronstadt  on  board 
the  defendants'  Tessel  Xantho  for  carriage  to  Hull, 
that  the  bills  of  lading  were  indorsed  to  the 
plaintiffs,  to  whom  the  property  in  the  goods  passed 
by  such  indorsement ;  and  that  the  goods  were 
not  delivered.  The  statement  further  aUeged  alter- 
natively that  the  plaintiffs  had  suffered  damage 
from  the  loss  of  their  goods  while  on  board  the 
defendants'  vessel  by  a  collision  with  the  steam- 
ship Valuta,  caused  by  the  negligent  navigation 
of  the  defendants'  servants.  The  statement  of 
defence  denied  the  contract  and  the  breach,  and 


also  that  the  bills  of  lading  were  indorsed  to  thft 
plaintifb,  and  that  the  property  in  the  goods 
thereby  passed  to  them.    In  answer  to  the  alter- 
native claim,  it  admitted  that  the  Xantho  came 
into  collision  with  the  Val^Ua,  but  denied  that  the 
collision  was  caused  by  the  negligent  navigation 
of  the  Xantho,  allying  that  it  was  solely  caused 
by  the  negligent  navigation  of  the  Valuta.    The 
defence   further  aUeged  that  the  loss  was  occa- 
sioned by  perils  which  were  excepted  by  the  bill 
of  lading.    The  action  came  on  for  trial  before- 
the  President  of    the  Probate   and   Admindtv 
Division.     The  learned  counsel  for  the  plaintim 
put  in  as  his  only  evidence  the  bills  of  lading  and 
admissions  that  the  property  in  the  goods  and 
the  right  to  sne  on  the  bills  of  lading  had  passed 
to  the  plaintiffs,  and  that  the  goods  had  not  bees 
delivered.     The  bills  of  lading,  which  were  in 
the  usual  form,  contained  an  exception  in  these 
terms : — "  The  act  of*  God,  Queen's  enemies,  firs, 
machinery,  boilers,  steam,  and  all  and  every  other 
dangers  and  accidents  of  the  sea,   rivers,  and 
steam  navigation  of  whatever  nature  and  kind 
soever  excepted."     In  opening  his  case  the  plain- 
tiffs' counsel  stated  that  the  Xantho  was  lost  by 
reason  of  a  collision  which  took  place  between 
that  vessel  and  the  VaUUa  in  a  fog,  and  sub- 
mitted that   whether  the  collision  arose    from 
the  negligence  of  those  navigating  the  Xantho 
'or  of  those   navigating    the    Valvia,    or    from 
the  neglig^ce  of  both   combined,   the  loss  of 
the    ^(x>ds  did  not    fall    within   the  exception 
contained  in  the  bill  of  lading,  and  that  the 
plaintiffs  were  in  either  case  entitled  to  recover. 
He  relied  in  support  of  this  contention  upon  the 
case  of  Woodley  v.  MieheU  (48  L.  T.  Bep.  N.  S. 
599;  11  Q.  B.  Div.  47).    The  learned  coansel  for 
the  defendants  admitted  that  if  Woodley  -y.MiduH 
were  good  law  he  could  not  resist  this  view ;  that 
even  if  he  proved  that  no  negligence  was  to  be 
imputed  to  the  Xantho,  and  that  the   disaster 
was  solely  due  to  the  negligence  of  the  Valuta,  a* 
he  could  not  prove  that  it  arose  from  an  in* 
evitable  accident,  the  result  must  be  a  decision, 
for  the  plaintifb.    He  considered,  therefore,  that 
the  only  course  open  to  the  defendants  was  to 
test  the  law  laid  down  in  Woodley  v.  MieheiU  by 
appeal  to  your  Lordships'  Honse.    The  learned 
Inesident   thereupon    gave   judgment    for   the 
plaintiffs.    I  think  the  defendants'  counsel  was 
perfectly  correct  in  the  course  which  he  took. 
If  he  haid  proved  to  demonstration  that  his  vessel 
was  free  from  blame  and  that  the  other  vessel's 
negligence  alone  caused  the  disaster,  he  would 
have  established  no  defence  so  long  as  Woodley  V. 
Michell  stood.    He  accordingly  wisely  abstained 
from  the  idle  task  of  attempting  to  prove  facts 
which  the  Court  of  Appeal  had  held  to  be  wholly 
immaterial.      It  appears  to   me  that  the   only 
question  which  arises  for  your  Lordships'  det«'- 
mination  in  this  case  is  whether  the  decision  in 
Woodley  v.  Midteli  can  be  sustained.      In  that 
case  an  action  was  brought  on  a  bill  of  lading. 
The  goods  were  lost  owing  to  a  collision  between 
the  defendants'  and  another  vessel.     The  jary 
found  that  there  was  no  negligence  on  the  part  of 
the  master  or  crew  of  the  carrying  vessel.    The 
Court  of  Appeal  held  that  the  defendants  were- 
not  protected  by  the  exception  of  "  perils  of  the 
sea '    contained  in  the  bill  of  lading,  and  gave 
judgment  for  the  plaintiffs.      Brett,  L.J.  said: 
"  What  I  think  it  necessary  in  this  case  to  say 
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(and  I  repeat  it  withont  any  donbt),  is  that 
althoiif^h  a  collision  'when  brought  abont  without 
any  negligence  at  cither  vessel  is  or  may  be  a 
peril  of  the  sea,  a  collision  brought  about  by  the 
negligence  of  either  of  the  vessels,  so  that  without 
negligence  it  conld  not  hava  happened,  is  not  a 
p«ril_  of  the  sea  within  the  terms  of  that  excep- 
tion in  a  bill  of  lading."  And  Cotton,  L.J.  thus 
expresses  himself :  "  ^ere  is  no  decision  that  is 
binding  upon  ua  that  a  collision  occcasioned  by 
the  negligence  of  one  of  the  ships  is  a  peril  of  the 
ana.  Cooking,  then,  upon  it  with  reference  to 
decided  cases,  and  according  to  the  ordinary 
interpretation  of  words,  I  cannot  see  how,  if  there 
was  no  peril  from  sea  or  wind,  and  an  accident 
is  caused  by  the  negligent  act  of  one  of  the  two 
ships  which  comes  into  collision,  that  can  be  said 
to  be  a  peril  of  the  sea."  The  question  what 
oomes  within  the  term  "  perils  of  the  sea  "  (and 
certainly  the  words  "  dangers  and  accidents  of 
'  the  sea  cannot  have  a  narrower  interpretation) 
has  been  more  frequently  the  subject  of  decision 
in  the  case  of  marine  policies  than  bills  of  lading. 
I  will  first  notice  the  decisions  pronounced  with 
regard  to  the  former  instrument,  and  then  inquire 
how  far  a  different  interpretation  is  to  be  applied 
in  the  case  of  the  latter.  I  think  it  clear  that  the 
term  "perils  of  the  sea"  does  not  cover  every 
accident  or  casualty  which  may  happen  to  the 
flubjecs-matter  of  the  insurance  on  the  sea.  It 
must  be  a  peril  "  of  "  the  sea.  Again,  it  is  well 
settled  that  it  is  not  every  loss  or  damage  of 
which  the  sea  is  the  immediate  cause  that  is 
covered  by  these  words.  They  do  not  protect, 
for  example,  against  that  natural  and  inevitable 
action  of  the  winds  and  waves  which  results  in 
what  may  be  described  as  wear  and  tear.  There 
must  be  somn  casualty,  something  which  could 
not  be  foreseen  as  one  of  the  necessary  incidents 
of  the  adventure.  The  prnrpoee  of  the  policy  is  to 
secure  an  indemnity  against  accidents  which  may 
liappen,  not  against  events  which  must  happen. 
It  waa  contended  that  those  losses  only  were  losses 
by  perils  of  the  sea  which  were  occasioned  by 
extraordinary  violence  of  the  winds  or  waves.  I 
think  this  is  too  narrow  a  construction  of  the 
words,  and  it  is  certainly  not  supported  by  the 
•athorities  or  by  common  understanding.  It  is 
beyond  question  that  if  a  vessel  strikes  upon  a 
sunken  rock  in  fair  weather  and  sinks  this  is  a 
loss  by  perils  of  the  sea.  And  a  loss  by  founder- 
ing, owing  to  a  vessel  coming  into  collision  with 
another  vessel,  even  when  the  collision  results 
from_  the  negligence  oi  that  other  vessel,  &ll8 
within  the  same  category.  Indeed,  I  am  aware 
of  only  one  case  which  throws  a  donbt  upon  the 
proposition  that  every  loss  by  incursion  of  the  sea, 
due  to  a  vessel  coming  accidentally  (using  that 
word  in  its  popular  sense)  into  contact  with  a 
foreign  body  which  penetrates  it  and  causes  a  leak, 
is  a  loss  by  a  peril  of  the  sea.  I  refer  to  the  case 
of  CuUen  V.  Biiaer  (5  M.  A  8.  461),  where  a  ship 
having  been  sunk  by  another  ship,  firing  upon  her 
in  mistake  for  an  enemy,  the  court  inclmed  to  the 
opinion  that  this  was  not  a  loss  by  perils  of  the 
sea.  I  think,  however,  this  expression  of  opinion 
stands  alone,  and  has  not  been  sanctioned  by  sub- 
sequent cases.  But  it  is  said  that  the  words 
"  perils  of  the  sea  "  occurring  in  a  bill  of  lading 
or  other  contract  of  carriage  must  receive  a  diffe- 
rent interpretation  from  that  which'  is  given  to 
them  in  a  policy  of  marine  insurance ;  that  in  the 


latter  case  the  eauMa  promma  alone  is  regarded, 
while  in  the  former  you  may  go  behind  the  cauta 
proxima  and  look  at  what  was  the  real  or  efficient 
cause.  It  is  on  this  view  that  the  Court  of  Appeal 
acted  In  Woodley  v.  Mioh«U.  Now,  I  quite  agree 
that  in  the  case  of  a  marine  policy  the  causa 
proxima  alone  is  considered.  If  tnac  which  imme- 
diately caused  the  loss  was  a  peril  of  the  sea,  it 
matters  not  how  it  was  induced,  even  if  it  were 
by  the  negligence  of  those  navigating  the  vessel. 
It  is  equally  clear  that  in  the  case  of  a  bill  of 
lading  you  may  sometimes  look  behind  the  imme- 
diate cause,  and  the  shipowner  is  not  protected 
by  the  exception  of  perils  of  the  sea  in  every  case 
in  which  he  would  be  entitled  to  recover  on  his 
policy,  on  the  ground  that  there  had  been  a  loss 
by  such  perils.  Bat  I  do  not  think  this  differ- 
ence arises  from  the  words  "perils  of  the  sea" 
having  a  different  meaning  in  the  two  instru- 
ments ;  but  from  the  context  or  general  scope  and 
purpose  of  the  contract  of  carriage  exclndmg  in 
certain  caAes  the  operation  of  the  exception.  It 
would,  in  my  opinion,  be  very  objectionable,  unless 
well-settled  authority  compelled  it,  to  give  a  diffe- 
rent meaning  to  the  same  words  occurring  in  two 
maritime  instruments.  The  true  view  appears  to 
me  to  be  presented  by  Willes,  J.  in  his  ludgment 
in  Qrill  v.  The  Genercd  Iron  Screw  CoUier  Oom- 
pcmy  (14  L.  T.  Bep.  N.  S.  711;  L.  Hep.  1  C.  P. 
ti(X)).  The  question  there  arose  whether,  when  a 
vessel  was  lost  by  a  collision  caused  by  the  negli- 
gence of  those  navigating  the  carrying  ship,  the 
case  fell  within  the  exception  of  "penis  of  the 
sea."  It  was  held  that  it  did  not.  Beference 
having  been  made  to  cases  on  policies  of  insnr- 
auoe,  and  the  interpnretation  there  put  upon  these 
words,  Willes,  J.  said :  "  I  may  say  that  a  policy 
of  insurance  is  an  absolute  contract  to  indemnify 
for  loss  by  perils  of  the  sea,  and  it  is  onlv  neces- 
sary to  see  whether  the  loss  comes  within  ^e 
terms  of  the  contract,  and  is  caused  by  perils  of 
the  sea;  the  fact  that  the  loss  is  partly  caused  by 
things  not  distinctly  perils  of  the  sea  does  not 
prevent  its  coming  within  the  contract.  In  the 
case  of  a  bill  of  lading  it  is  different,  because 
there  the  contract  is  to  carry  with  reasonable 
care,  unless  prevented  b^  the  excepted  perils.  If 
the  goods  are  not  earned  with  reasonable  care, 
and  are  consequently  lost  by  perils  of  the  sea,  it 
becomes  necessary  to  reconcile  the  two  parts  of 
the  instrument,  and  this  is  done  by  holdmg  that 
if  the  loss  through  perils  of  the  sea  is  caused  by  the 
previous  default  of  the  shipowner,  he  is  liable  for 
this  breach  of  his  covenant."  So  iar  as  I  am 
aware,  until  the  case  of  Woodley  v.  MieheU  was 
decided,  there  was  no  authority  for  saying  that  a 
loss  the  proximate  cause  of  which  was  a  perU  of 
the  sea,  and  which  did  not  result  from  the  aci^  or 
defanlt  of  the  carrier.  Was  not  within  the  excep- 
tion, lu  the  case  of  the  Chartered  MercantOe 
Bank  of  India  v.  The  Neiherlandt  India  Steam, 
Navigation  Company  l^  L.  T.  Bep.  N.  S.  546; 
10  Q.  B.  Div.  521)  the  present  Master  of  the  Bolls 
suggested  the  view  that  a  loss  by  a  collision  due 
to  the  neglieence  not  of  the  carrying  but  of  the 
other  vessel,  was  not  a  loss  by  perils  of  the  sea. 
He  said :  "  If  the  collision  is  caused  without  any 
fault  on  the  part  of  the  carrying  ship,  but  is 
caused  by  reason  of  the  negligence  of  those  who 
are  conducting  the  other  ship,  it  cannot  be  called 
an  accident  of  the  sea.  An  accident  is  that  which 
happpens  without  the&ult  of  anybody,  andconae- 
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qaentlya  collision  irhicli  is  the  fault  of  somebody  is 
not  an  accident  of  the  sea."  This  was  a  dictnm 
certainly  not  necessary  for  the  decision  of  that 
case.  But  in  Woodley  y.  MieheU  it  was  repeated 
and  adopted  as  the  ground  of  judgment.  With 
the  greatest  respect  for  that  learned  jud^,  the 
freight  of  whose  opinion  on  any  question  of 
maritime  law  I  fully  reco^ise,  I  am  unable  to 
perceive  why  a  loss  occasioned  by  an  inroad  of 
the  sea  owing  to  a  casualty  over  which  the  ship- 
owner and  his  servants  had  no  control  should  not 
be  held  to  be  within  the  exception.  If  the  dis- 
tinction pointed  out  by  Willes,  J.  between  the 
rules  governing  the  construction  of  policies  of 
marine  insurance  and  bills  of  lading  be  the  true 
one,  it  is  certainly  not  applicable  to  such  a  rase. 
I  am  unable  to  concur  in  the  view  that  a  disaster 
which  happens  from  the  fault  of  somebody  can 
never  be  an  accident  or  peril  of  the  sea ;  and  I 
think  it  would  give  rise  to  distinctions  resting  ou 
no  sound  basis  if  it  were  to  be  held  that  the  excep- 
tion of  perils  of  the  seas  in  a  bill  of  lading  were 
alwajrs  excluded  when  the  inroad  of  the  sea  which 
occasioned  the  loss  was  induced  by  some  inter- 
vention of  human  agency.  Take  the  case  which  I 
put  in  the  course  of  the  argument,  of  a  ship  which 
strikes  upon  a  rock  and  is  lost  because  the  light 
which  should  have  warued  the  mariner  against  it 
has  become  extinguished  owing  to  the  negligence 
of  the  person  in  charge.  Why  should  this  not 
be  within  the  exception,  while  a  similar  loss 
arising  from  a  vessel  coming  into  contact  with 
a  rock  not  marked  upon  the  chart  admittedly 
would  be  P  'And  what  substantial  distinction  is 
there  between  this  latter  case  and  that  of  a  vessel 
foundering  through  collision  with  a  ship  at  anchor 
left  at  night  without  lights  ?  For  these  reasons 
I  have  arrived  at  the  conclusion  that  the  case  of 
Woodley  v.  MicheU  cannot  be  supported.  It 
was  contended  bv  the  learned  counsel  for  the 
appellants  that  if  your  Lordships  should  take 
this  view,  the  judgment  ought  to  be  entered  for 
them.  I  cannot  concur  in  this.  With  the  autho- 
rity of  Woodley  v.  MicheU  in  their  favour,  when 
once  it  was  admitted  that  the  accident  was  not 
inevitable,  it  was  as  fruitless  for  the  respondents 
to  give  evidence  of  the  negligence  of  the  appellants 
as  it  was  for  the  appellants  to  seek  to  cast  the 
blame  on  the  other  vessel.  Much  argument  was 
addressed  to  your  Lordships  on  the  question 
whether,  when  the  plaintiffs  had  proved  that  the 
goods  had  not  been  delivered,  thus  throwing  the 
onus  on  the  defendants  of  excusing  their  non- 
delivery, proof  by  them  that  the  vessel  had  been 
sonk  in  a  collision  would  be  sufficient  to  shift  the 
onus,  and  render  it  incumbent  on  the  plaintiffs  to 
establish  that  the  collision  was  due  to  the  defen- 
dants' negligence,  or  whether  the  defendants,  to 
bring  themselves  within  the  exception,  must  show 
that  the  loss  was  not  due  to  a  cause  induced  by 
their  own  negligence.  I  do  not  think  this  point 
is  now  before  your  Lordships  for  decision.  Argu- 
ments of  weight  have  been  adduced  in  support  of 
either  view.  I  certainly  must  not  be  unaerstood 
as  deciding  that  the  mere  proof  of  loss  b^  collision 
under  circumstances  as  consistent  with  its  result- 
ing from  the  negligence  of  the  carrying  ship  as 
from  any  other  cause  would  exonerate  tne  defen- 
dants. I  move  your  Lordships  that  the  judgment 
appealed  from  be  reversed,  and  that  there  be  a 
new  trial  of  the  action.  I  think  the  respondents 
ntiiBt  pay  the  costs  in  the  Court  of  Appeal  and  in 


this  House,  and  that  the  costs  of  the  two  trials 
already  had  should  abide  the  event.  And  I  more 
your  Lordships  accordingly. 

Lord  Bkaxwxli.. — My  Lords :  My  noble  and 
learned  friend  has  been  kind  enough  to  read  his 
opinion  first,  in  consequence  of  its  containing  a 
fuller  statement  of  the  facts  than  what  1  am 
about  to  read  to  your  Lordships.  The  plainti£Es' 
statement  of  claim  is  for  the  non-delivery  of 
goods  according  to  a  bill  of  lading,  with  an 
alternative  claim  for  loss  of  the  goods  therein 
mentioned,  owing  to  the  negligence  of  the  defen- 
dants. It  was  admitted  at  the  trial  by  the  def ai- 
dants that  the  goods  had  not  been  delivered 
according  to  the  bill  of  lading.  It  was  admitted 
by  the  plaintiffs  that  the  vessel  sank  owing  to 
damage  received  in  a  collision.  It  was  admitted 
by  the  defendants  that  that  collision  was  not  the 
result  of  inevitable  accident — i.e.,  of  winds,  waves, 
or  other  natural  causes.  The  plaintiffs  contended, 
on  the  authority  of  Woodley  v.  Mi«hell,  that  that 
being  so  they  were  entitled  to  judgment,  whether 
the  collision  was  attributable  to  the  negligence 
of  the  d^endants,  with  or  without  negligence  on 
the  other  ship,  or  wholly  to  the  negligence  of  that 
other.  The  Ih«sident  so  ruled,  considering  him- 
self bound  by  Woodley  v.  MieheU.  That  case 
decided  that  a  damage,  including  foundering  occa- 
sioned by  collision,  was  not  a  loss  by  perils  of  the 
sea  within  those  words  of  exception  in  a  bill  of 
lading,  unless  occasioned  by  action  of  sea  or  wind, 
or  inevitable  accident,  and  therefore  that  a  colli- 
sion occasioned,  whether  bv  the  negligence  of  the 
one  ship  or  the  other,  or  both,  was  not  a  loss  by 
such  perils.  The  now  defendants  appealed,  but 
the  ruling  was  upheld,  the  court  giving  reasons 
for  their  opinion,  and  also  relying  on  the  case  of 
Woodiey  v.  MieheU,  With  great  respect,  I  cannot 
agree.  I  think  that  case  wrongly  decided,  and 
differ  from  the  reasons  given  in  support  of  the 
judgment  in  that  and  in  this  case.  Was  it  by  a 
peru  of  the  sea  that  the  defendants'  ship 
foundered  P  The  faats  are  that  the  sea-water 
flowed  into  her  through  a  hole,  and  flowed  in  such 
quantities  that  she  sank.  It  seems  to  me  that  the 
bare  statement  shows  she  went  to  the  bottom 
through  0  peril  of  the  sea.  If  the  hole  had  been 
small,  there  being  a  piece  of  bad  wood,  a  plank 
starting,  or  a  similar  cause,  it  would  be  called  a 
leak,  and  no  one  would  doubt  that  she  foundered 
from  a  peril  of  the  sea.  Does  it  make  any 
difference  that  the  hole  was  large,  and  occasionea 

X collision  P  I  cannot  think  it  does.  It  is 
itted  that  if  the  question  had  arisen  on  an 
insurance  against  loss  by  perils  of  the  sea  this 
would  have  been  within  the  policy  a  loss  b^  perils 
of  the  sea.  Are  the  words  to  have  different 
meaning  in  the  two  instruments  P  Why  should 
they  P  Different  consequences  may  follow.  The 
insurer  may  be  unable  to  defend  himself  on  the 
ground  that  the  loss  was  brought  about  by  the 
negligence  of  the  crew,  while  the  freighter  may 
maintain  an  action  on  the  ground  that  it  was. 
But  how  is  the  loss  a  loss  by  perils  of  the  sea  in 
one  case  and  not  in  the  other  ?  The  argument  is, 
that  wind  and  waves  did  not  cause  the  loss,  but 
negligence  in  someone.  But  surely,  if  that  were 
so,  a  loss  by  striking  in  calm  weather  on  a  sunken 
rock  not  marked  on  the  chart  would  not  be  a  loss 
by  perils  of  the  seas  within  the  bill  of  lading;  or 
striking  on  a  rock  from  which  the  light  had  Meat 
•  removM,  or  an  iceberg,  or  a  vessel  without  lights. 
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I  cannot  brin^  myself  to  see  that  such  cases  are 
not  losses  by  perils  of  the  sea.  Is  not  the  chance 
of  being  run  against  by  a  clumsy  rider  one  of  the 
perils  of  hunting  P  It  would  be  strange  if  on 
nnderwriter  on  cargo,  suing  in  the  name  of  the 
cargo  owners  on  the  bill  of  lading,  should  say, 
"I  have  paid  for  a  loss  by  perils  of  the  sea,  and 
claim  on  you  because  the  loss  was  not  by  perils  of 
the  sea."  The  Court  of  Appeal,  with  great  respect, 
argued  as  though  the  collision  caused  the  loss. 
So  it  did  in  a  sense.  It  was  a  causa  sine  qua  non, 
but  it  was  not  the  causa  causans.  It  was  causa 
renuda,  but  not  causa  proxima-.  The  causa 
proKhna  of  the  loss  was  foundering.  It  would  be 
strange  if  a  plank  started,  and  the  vessel  went  to 
the  bottom  in  consequence,  that  it  should  be  held, 
"  Oh,  the  loss  is  not  by  perils  of  the  seas,  but  by 
bad  carpentering."  liet  there  be  no  doubt.  I  do 
not  say  that  in  such  case  the  freighter  might  not 
complain  that  his  goods  were  carried  in  an  un- 
seaworthy  ship :  all  I  say  is,  that  the  loss  would 
be_  by  perils  of  the  seas.  It  is  only  necessary  for 
this  House  to  say  that  if  the  foundering  was 
occasioned  by  a  collision,  with  no  blame  on  the 
defendants,  they  ought  to  have  succeeded.  For 
this  is  what  they  offered  to  prove,  and  were  told 
that  it  was  useless  to  do  so.  Mr.  Hollams  argued 
that  they  ought  to  have  insisted  on  their  right  to 
prove  their  case.  I  am  clearly  of  a  different 
opinion.  I  think  when  the  judge  says,  "  I  shall 
decide  against  yon,  though  you  prove  what  you 
say,"  the  party  must  acquiesce  for  the  time,  and 
seek  his  remedy  by  appeal.  I  think  that  the 
judge  might  properly  refuse  to  hear  the  evidence, 
for  ne  might  truly  say  that  in  his  opinion  this 
evidence  is  irrelevant  to  any  issue  on  the  record ; 
no  one  giving  it  would  be  liable  to  the  penalty  of 
perjury.  The  practice  in  my  ezpenenoe  has 
always  been  in  conformity  with  what  I  am  now 
saying.  The  judgment,  then,  must  be  set  aside. 
The  Attorney -General  contended  that  it  should 
be  entered  for  the  defendants.  That  also  is 
impossible.  It  could  not  have  been  done 
beiore  the  Judicature  Act,  and  that  Act 
does  not  authorise  it.  It  would  be  most  unjust 
to  the  plaintiffs.  They,  relying  on  the  law  as  it 
had  been  laid  down,  proved  what  was  a  sufficient 
case,  and  did  not  give  what  would  have  been 
irrelevant  evidence  if  the  law  had  been  rightly 
laid  down.  I  say  nothing  about  burthen  of  proof. 
All  I  say  is,  that  if  the  collision  was  in  no  way 
the  fault  of  the  defendants'  crew,  they  are  entitled 
to  judgment.  As  to  costs,  I  do  not  remember 
whether  my  noble  and  learned  friend  made  any 
mention  of  costs,  but  I  will  merely  read  what  I 
have  written,  namely,  that  as  to  costs  it  seems  to 
me  that  neither  party  is  to  blame,  and  that  conse- 
quently  the  costs  of  the  former  trial,  of  the 
appeal  in  the  court  below,  and  in  this  House, 
should  be  costs  in  the  cause  for  either  party.  I 
do  not  know  whether  that  will  meet  your  Lord- 
ships' view  in  the  matter,  but  that  can  be  settled 
afterwards. 

Lord  Macnaghtsn. — My  Lords :  In  this  case 
the  bill  of  lading  on  which  the  question  arises  is 
in  common  form.  In  the  usual  terms  it  states 
the  engagement  on  the  part  of  the  shipowner  to 
deliver  the  goods  intrusted  to  his  care.  At  the 
same  time  it  specifies,  bv  way  of  exception, 
certain  cases  in  which  failure  to  deliver  those 
goods  may  be  excused.  So  much  for  the  express 
terms  of  the  bill  of  lading.    But  the  shipowner's 


obligations  are  not  limited  and  exhausted  by 
what  appears  on  the  face  of  the  instrument 
underlying  the  contract,  implied  and  involved  in 
it  there  is  a  warranty  by  the  shipowner  that  his 
vessel  is  seaworthy,  and  there  is  also  an  engage- 
ment on  his  part  to  use  due  care  and  skill  in 
navispating  the  vessel  and  carrying  the  goods. 
Having  regard  to  the  duties  thus  cast  upon  the 
shipowner,  it  seems  to  follovr  as  a  necessary  con- 
sequence, that,  even  in  cases  within  the  very 
terms  of  the  exception  in  the  bill  of  lading,  the 
shipowner  is  not  protected  if  any  default  or 
negligence  on  his  part  has  caused  or  contributed 
to  the  loss.  Turning  now  to  the  facts  of  the  case, 
we  find  that  it  was  admitted  at  the  trial  that  the 
vessel  with  the  goods  on  board  foundered  at  sea 
in  conseauence  of  a  collision.  The  exception  in 
the  bill  oi  lading  includes  "  dangers  and  accidents 
of  the  sea."  Is  shipwreck  by  collision  a  danger  or 
accident  of  the  sea  P  I  should  say  undoubtedly  it 
is.  Then  comes  the  question,  how  was  the  col- 
lision brought  about  P  Of  that  we  know  nothing, 
except  that  it  was  not  due  to  inevitable  accident. 
So  much  was  admitted.  It  follows  from  that 
admission  that  one  or  both  of  the  vessels  that 
came  into  collision  must  have  been  to  blame.  In 
that  state  of  things,  I  should  have  thonsht  that 
the  issue  between  the  parties  was  reduced  to  this 
question.  Was  the  carrying  vessel  in  fault  P  If 
it  was  not,  the  shipowner  is  protected.  If  it  was, 
though  the  loss  occurred  through  one  of  the 
excepted  perils,  the  shipowner  cannot  rely  on  the 
exception.  Unfortunately  that  simple  issue  was 
obscured,  and  the  trial  of  the  action  was  rendered 
abortive  by  reason  of  the  decision  in  Woodley  v. 
Michell.  In  the  face  of  that  decision  it  would 
have  been  idle  for  the  parties  to  have  gone  into 
the  facta  at  the  trial.  It  would  have  been  a  work 
of  supererogation  on  the  part  of  the  plaintiffs  to 
have  proved  that  the  carrving  vessel  was  in  fault. 
The  defendants  would  have  been  no  nearer 
winning  if  they  had  established  by  the  clearest 
evidence  that  up  to  the  moment  of  collision  they 
had  performed  every  duty  cast  upon  them.  Under 
these  circumstances  the  parties  have  been  com- 
pelled to  come  to  your  Lordships'  House,  appeal- 
mg  in  form  against  the  judgment  of  the  Court  of 
Appeal  in  the  present  case,  out  in  reality  a^inst 
the  decision  in  Woodley  v.  Michell.  Tour  Lord- 
ships are  therefore  called  upon  to  determine 
whether  the  rule  laid  down  in  Woodley  v.  MidiM 
can  be  supported  on  principle  ^  or  authority. 
Authority  m  its  favour  there  is  none.  The 
industry  of  counsel  could  not  produce  any  passage 
from  any  recognised  treatise  or  from  any 
reported  judgment  countenancing  the  doctrine, 
except  one  observation  in  Chartered  MercoMiile 
Bank  of  India  v.  Netherlands  India  Stean^ 
Navigation  Company  (48  L.  T.  Rep.  N.  S.  546 ; 
10  Q.  B.  Div.  521),  which  was  not  necessary 
for  the  decision.  It  seems  to  me  to  be 
eqnallv  difficult  to  support  the  rule  in  Woodlm/ 
V.  Mtchell  on  principle.  If  the  accident  is 
brought  about  by  the  negligence  of  the 
owner  of  the  carrying  vessel  or  his  servants, 
it  would  be  contrary  to  common  sense  and  against 
all  sound  principle  to  allow  one  who  was  the 
author  of  the  mischief  to  avail  himself  of  bis  own 
wrong.  Bat,  if  the  carrying  shipowner  is  free 
from  all  blame,  why  should  he  suffer  for  the 
errors  or  misconduct  of  those  over  whom  he  has 
no  control  ?    As  far  as  he  and  his  vessel  are  con- 


S06-Tol.  LTU.,  N.  8.] 


THE  LAW  TIMES. 


[Jam.  21,  UB8. 


Ct.  0»  App.] 


B»  FiTzGsKALs's  SBrrLED  EsTiiiBS;  FitzGkkald  v.  Whtts. 


rOr.  or  Air. 


cemed,  wbat  difference  can  it  moke  in  tfaat  case 
whether  the  collision  is  caused  by  a  sanken  rock, 
or  by  an  iceberg,  or  by  another  ressel,  or  whether 
that  other  Tessel  is  or  is  not  in  fault  P  It  seems 
to  me,  if  I  may  say  so  with  all  deference,  that  the 
error  of  the  Conrt  of  Appeal  in  the  present  case 
is  to  be  fonnd  in  this :  They  start  frith  the 
assnmption  that  the  same  wonls  have  different 
meanings  when  used  in  policies  of  assurance,  and 
when  used  in  bills  of  lading.  For  that  assump- 
tion there  is  not,  I  venture  to  think,  any  foanda- 
tion.  Different  considerations,  no  doubt,  apply 
to  the  two  contracts,  a  contract  of  indemnity  and 
a  contract  of  carriage,  and  the  same  event  may 
have  a  different  result  in  the  one  case  from  what 
it  would  have  in  the  other;  bat  in  mercantile 
contracts  so  closely  connected  the  same  words 
mnst  have  the  same  meaning.  Whatever  the 
expression  "  perils  of  the  sea  "  means  in  a  policy 
of  assurance,  it  means  neither  more  nor  less  in  a 
bill  of  lading.  The  result,  in  my  opinion,  is  that 
the  appeal  mnst  be  allowed,  and  the  litigant 
parties  mast  begin  over  again. 

Orders  ampealed  from  reverted;  and  a  new 
trial  ordered ;  the  eotte  of  the  trial  at/ready 
had  to  he  coat*  in  the  eauee  ;  and  the  eotts 
in  the  Court  of  Appeal  and  in  this  Bouee 
to  he  defendantif  eotte  in  the  eaute. 
Solicitors  for  appellants,  Lowlett  and  Co. 
Solicitors  for  respondents,  HoUamt,  Son,  and 
Coward, 


$jx^mz  Court  d  S^i^ivxi* 

♦ — 

COURT   OF  APPEAL. 

Tueiday,  Nov.  1, 1887. 

(Before  Gotioh,  Liuduet,  and  Lofbs,  L.JJ.) 

Be  FitzGe&ald's  Skttlkd  Estates; 

FiTzGxsAU)  V.  White,  (o) 

APPEAL  PSOK  THE  CHAITCEKT  DIVISIOX. 

Tnut — Settlement — Direction  hy  tettlor — Accumu- 
lation for  benefit  of  mortqageet — Right  ofmort- 
gageet  to  have  irutt  continued — Application  by 
owner  in  fee  to  end  tnut. 

J.,  in  1886,  made  n  settlement  of  certain  freehold 
property  {subject  to  mortgages),  under  which  he 
reserved  a  power  to  mortgage,  and  limUed  to  him- 
tdfa  life  interest.  Subject  at  aforesaid,  the  estate 
was  limited  to  the  use  of  trustees  for  a  term  of  500 
years  from  the  death  of  J.,  and  subject  thereto  to 
the  use  of  the  first  son  of  J.  for  life,  with  re- 
mainder to  the  use  of  his  issue  in  tail,  with 
remainder  to  the  use  of  the  second  son  of  J.  for 
life,  with  remainder  to  the  use  of  his  issue  in 
tan.  The  trusts  of  the  term  of  500  ye-ars  were 
after  the  death  of  J.,  for  a  period  of  tioenty-one 
years,  to  raise  an  annual  turn  of  10002.  out  of 
the  rents  and  profiis,  and  to  accumulate  such  sum, 
and  the  income  thereof  in  the  way  of  compound 
interest,  by  investment,  and  to  apply  suth  accu- 
mulations in  or  towards  the  satisfaction  and  dis- 
charge of  all  such  mortgages  or  incumbrances  at 
at  the  date  of  the  settlement  were,  or  at  the  time 
of  the  application  of  the  accumulation  should  be, 
charged  on  the  settled  property.     J.  died  in  1879, 
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and  X.,  hit  eidett  ton,  who  ihut  became  tenant 
for  life,  died  a  bachelor  in  the  tame  yemr.  If, 
the  second  son  of  J.,  died  in  hit  father'*  lifetime, 
leaving  a  son  G.,  who,  on  the  death  of  X.,  became 
the  first  tenant  in  tail  in  potsenion  under  ike 
tettlement.  In  1886  O.  executed  and  duly  enrolled 
a  disentailing  aarurance  which  purported  to 
limit  the  settled  property,  tubjeet  to  the  nutrt- 
gages,  but  freed  from  the  trust*,  including  those  of 
the  term  of  5C0  year*,  to  himself  in  fee.  The 
trustees  of  the  i^m  had,  from  the  death  of  J., 
raised,  accumulaU>d,  and  invested  the  anmual 
turn  of  lOOOI.  out  of  the  rente  and  profile.  In 
1887,  the  mortgage*  being  *tUl  outalemding,  G. 
applied  by  originating  lummont  for  an  order  on 
the  trustees  of  the  term  to  abstain  from  aeeuwtm- 
latirig  the  annual  *um  of  lOOOZ.,  and  to  tranter 
the  investment*  to  himtdf. 

Held  (affirming  the  decision  of  North,  J.,  with  a 
variation),  that  O.,  though  the  cAsolttte  owner, 
subject  to  the  mortgage*  and  the  term,  wot  not  at 
liberty  to  put  an  end  to  the  term, ;  that  the  mort- 
gagees, though  not  parties  to,  or  tpeeifieaOy 
named  in,  the  settlernent,  were  cettuis  que  trust, 
who  were  entitled  to  the  benefit  of  the  trust*  of  the 
term ;  and  that  the  accumulation  must  be  continued 
by  the  trustee  of  the  terms  in  accordance  with  (he 
directions  of  the  settlor. 

Garrard  v.  Lauderdale  (3  Sim.  1)  distinguished,  on 
the  ground  that  the  trust  was  not  there,  as  in 
this  case,  to  take  effect  only  after  the  death  of  the 
settlor. 

By  an  indenture  of  settlement,  dated  the  2dth 
Oct.  1866,  certain  estates  belonging  to  John 
Purcell  FitzGerald,  since  deceased,  sitnate  at 
Pendleton,  near  Manchester,  and  the  Cove, 
Waterford,  respectively,  were  settled  by  John 
Purcell  FitzGrerald,  snbject  to  the  mortgages  then 
affecting  the  said  estates  respectively,  as  follows : 
The  estates  were  limited  to  the  intent  that  J.  P. 
FitzGerald  might  by  deed  or  will  appoint  all  or 
any  part  thereof  to  any  person  or  persona,  in  fee 
or  for  any  term  of  years,  for  securing  to  such 
person  or  persons,  either  beneficially  or  in 
trust  for  such  purposes  as  J.  P.  FitzGerald 
should  think  fit,  sums  of  money  not  exceeding 
in  the  whole  20,0002.,  with  interest  at  a  rate 
not  exceeding  5  per  cent,  per  annum,  and  anib- 
ject  thereto,  to  the  nae  of  the  trustees  of  the 
settlement  for  the  term  of  ninety-nine  years  from 
the  date  of  the  settlement,  and,  subject  thereto 
to  the  use  of  J.  P.  FitzGerald  for  life,  with 
remainder  to  the  use  of  trnstees  to  preserve 
contingent  remainders,  with  remainder  to  the 
nae  of  trustees  for  the  term  of  500  years 
from  the  death  of  J.  P.  FitzGrerald,  with  remainder 
to  the  use  of  Gerald  Charles  Purcell  FitzGerald 
(the  eldest  son  of  J.  P.  FitzGerald)  for  life,  with 
remainder  ti)  the  nse  of  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  nse  of 
the  issue  of  Gerald  Charles  Purcell  FitzGerald  in 
tail  male  and  tail  general  with  remainder  to  the 
use  of  Maurice  Noel  Ryder  Purcell  FitzGerald 
(the  second  son  of  J.  P.  FitzGrerald)  for  life,  with 
remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  nse  of 
the  first  and  every  other  son  of  the  body  of  M.  N. 
B.  P.  FitzGerald  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one 
after  the  other  according  to  their  respective 
seniorities,  and  the  heira  male  of  the  body  or 
)igitized  by 
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respective  bodies  of  the  same  son  or  sons  law- 
fully issaing,  with  divers  remainders  over,  and 
with  an  ultimate  limitation  to  the  use  of  the  heirs 
and  assigns  of  J.  F.  FitzUerald. 

The  trusts  of  the  term  of  ninety-nine  years 
were  for  the  pnrpose  of  securing  a  certain  annual 
payment  in  case  Gr.  C.  P.  FitzGerald  should 
marry  in  the  lifetime  of  J.  P.  FitzOerald,  an 
event  which  did  not  happen. 

The  trusts  of  the  term  of  500  years  were  as 
fdlowB : 

And  it  is  hereby  further  agreed  and  declared  that  the 
said  hereditaments  andpremiseB  are  hereby  limited  and 
assured  to  the  said  A.  Haldane,  E.  Leathee,  and  B.  H. 
White,  their  execntora,  adminiatrators,  and  aarigns,  for 
the  term  of  500  years,  upon  the  tmata  following,  that 
ia  to  say,  npon  tmst  that  the  said  A.  Haldane,  £. 
Leathea,  and  B.  H.  White,  and  the  enrviTors  and  aor- 
Tivor  of  them,  and  the  executors  or  adminiatratora  of 
Bach  aorriTor,  their  or  hia  aaaif^ns,  do  and  shall  from 
and  after  the  deoeaae  of  the  said  J.  P.  FitzQerald,  and 
thenceforth  during  the  period  of  twenty-one  years 
yearly  and  eveiy  year,  by  and  out  of  the  rents  and 
profits  of  the  said  hereditaments  and  premises,  raise  the 
annual  aum  of  10002.,  clear  of  all  dednotiona  whataoerer, 
and  daring  all  or  any  part  of  the  aaid  period  of  twenty- 
one  years  accumulate  the  aame,  and  the  diTidends, 
interest,  and  income,  in  the  way  of  oomponnd  intereat, 
by  investing  the  same  and  <iie  resulting  income  thereof 
in  or  upon  any  of  the  public  stocks  or  funds  of  Great 
Britain  or  on  Government  or  real  securities  in  England, 
and  on  the  expiration  of  the  said  period  of  twenty-one 
years,  or  from  time  to  time  during  the  said  period,  as 
they  may  think  fit,  to  apply  the  said  annual  sum  of 
lOOOt.,  and  the  accumulations  thereof  in  or  towards  the 
satisfaotion  and  discharge  of  all  such  mortgages  or  in- 
cumbrances as  are  now  or  shall  then  be  charged  upon 
the  said  hereditaments  and  premisea  or  any  pturt-  of  the 
same.  And  upon  further  trust  that  the  said  A.  Haldane, 
E.  Leathea,  and  B.  H.  White,  and  the  survivors  and 
survivor  of  them,  and  the  exeoutors  or  administrators 
of  anch  survivor,  their  or  his  assigns,  do  and  shall,  by 
and  out  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises,  or  by  mortgage  of  the  same  or  any 
part  thereof,  for  all  or  any  part  of  the  said  term,  or  by 
all  or  any  of  the  ways  and  means  aforesaid,  from  time 
to  time  when  and  as  any  money  shall  be  wanted  by  the 
aaid  A.  Haldane  and  E.  Xeathes,  their  heirs  and  assigns, 
to  {lay  the  costs,  chaigos,  and  expenses  of  or  attending 
or  in  anywise  relating  to  the  transfer  of  any  mortgwe 
or  mor^>ages,  or  other  incumbrances  charged  on  the 
said  hereiditaments  and  premises,  or  any  part  thereof, 
or  to  the  release  of  the  said  hereditaments  and  premises 
or  any  part  thereof  from  any  such  mortgage  or  mort- 
gage* or  other  incumbrances,  or  for  the  purpose  of 
repairing  buildings  on  the  said  estate  or  erecting  new 
bmldings,  or  insuring  the  existing  or  any  future  build- 
ings or  otherwise  improving  the  said  hereditaments  and 
premise*  under  the  power  for  that  pnrpose  hereinafter 
oomtained,  or  for  paying  the  salaries  of  any  agent  or 
agents,  orother  person  or  persons  who  maybe  employed 
by  the  said  A.  Haldane  and  E.  Leathes,  their  heirs  or 
assigns,  or  for  the  renewal  of  the  said  lease  of  part  of 
tiie  Cove  estate  hereinbefore  referred  to,  raise  any  saoh 
sum  or  sums  of  money  as  may  be  required  for  the  pur- 
poses aforesaid,  or  any  of  them,  and  pay  and  apply  the 
aame  accordingly.  And  upon  further  trust  that  the 
said  A.  Haldane,  £.  Leathea,  and  B.  H.  White,  and  the 
survivors  and  survivor  of  them,  and  the  exeoutors  or 
administrators  of  such  survivor,  their  or  his  assigns,  do 
and  shall  permit  and  suffer  the  person  or  persons  for 
the  time  being  entitled  in  reversion  immediately  ex- 
pectant npon  the  same  term  to  the  said  hereditaments 
and  premises  to  receive  the  surplus  of  the  rents  and 
profits  thereof. 

The  trustees  of  the  term  of  500  years  created 
l^  the  SMd  indenture  of  settlement,  at  the  date  of 
the  present  application,  were  B.  H.  White  and 
Sir  William  Thomas  Charley,  and  they  were  also 
the  tmstees.for  the  general  purposes  of  the 
settlement. 


The  settlor,  J.  P.  FitzGerald,  died  on  the  4th 
Mi^  1879,  having  survived  his  son.  M.  N.  R.  P. 
FitzGerald,  and  leaving  G.  C.  P.  FitzGerald  his 
eldest  son,  who  thereupon  became  tenant  for  life 
of  the  hereditaments  and  premises. 

G.  C.  P.  FitzGerald  died  on  the  3rd  Juno  1879, 
without  ever  having  been  married,  leaving  the 
pontiff,  G.  P.  FitzGerald,  the  eldest  son  of  M. 
N.  B.  P.  FitzGerald,  him  surviving. 

G.  P.  FitzGerald,  on  the  death  of  his  said  uncle, 
became  tenant  in  tail  in  possession  of  the  settled 
estates,  and  he  attained  the  age  of  twenty-one 
years  on  the  5th  May  1886. 

By  deed  dated  the  2nd  June  1886,  made 
between  G.  P.  FitzGerald  of  the  one  part  and 
Balph  Burch  of  the  other  part,  and  enrolled  on 
the  16th  Aug.  1886,  pursuant  to  the  Act  of 
Parliament  3  &  4  Will.  4,  c.  74,  the  heredita- 
ments at  Pendleton  and  Broughton,  in  the  county 
of  Lancaster,  and  all  other  hereditaments  in 
England  comprised  in  the  settlement,  and  all 
moneys,  stocks,  funds,  and  securities  subject,  to 
the  trusts  of  the  said  settlement  were  assured  to 
Balph  Burch,  subject  to  the  mortgages  affecting 
the  same,  but  freed  from  all  estates  tail  and  re- 
mainders and  from  the  trnsts  of  the  said  term 
of  500  years,  and  in  particular  the  trusts  for  the 
application  of  the  annual  sum  of  10002.,  and  the 
accumulations  thereof,  and  the  trusts  for  accumu- 
lation, to  the  use  oi  G.  P.  FitzGerald,  his  heirs  and 
assigns  for  ever. 

By  deed  also  dated  the  2nd  June  1886,  and 
made  between  the  same  parties  as  the  last- 
mentioned  indenture,  and  enrolled  at  Dublin  on 
the  25th  Aug.  1886,  the  hereditaments  situate  in 
Ireland  and  subject  to  the  said  settlement  were 
assured  in  like  manner. 

The  trustees  for  the  time  being  of  the  term  of 
500  years,  in  pursuance  and  execution  of  the 
trusts  thereof,  had  yearly  and  every  year,  by 
and  out  of  the  rents  and  profits  of  the  said  here- 
ditaments and  premises,  raised  the  annual  sum  of 
1000{.,  and  accumulated  the  same  and  the 
dividends,  interest,  and  income  arising  there- 
from, in  the  manner  directed  by  the  said  settle- 
ment, and  there  was  standing  in  the  names  of  the 
present  trustees,  at  the  date  of  the  present  appli- 
cation, a  sum  of  8665Z.  7«.  6d.  India  Four  per  Cent, 
stock,  which  had  arisen  from  such  investment 
and  accumulations. 

An  originating  summons,  intituled  in  the 
matter  of  the  settlement,  was  taken  out  by  G.  P. 
FitzGerald,  as  plaintiS,  against  the  above  trustees, 
the  mortgagees,  and  others,  asking  (1)  that  B.  H. 
White  and  Sir  W.  T.  Charley  might  be  directed 
to  abstain  from  accumulating  the  yearly  sum 
of  10002.  out  of  the  rents  and  profits  of  the 
estate,  and  to  surrender  the  term  of  500 
years,  and  to  transfer  to  the  plaintiff  the  above 
sum  of  stock,  so  arising  from  accnmulations ; 
(2)  that  the  costs  of  all  parties  might  be  provided 
for. 

On  the  2lBt  March  1887  North,  J.,  in  chambers, 
refused  the  application ;  and  he  decided  that  the 
accumulations  in  hand,  subject  to  payment  of  the 
costs  of  the  application,  belonged  to  the  mort- 
gagees, if  any  of  them  would  take  it ;  that  the 
trustees  should,  during  the  remainder  of  the 
term,  raise  10002.  a  year,  if  any  of  the  mortgagees 
would  take  it ;  and  that  the  costs  of  all  partie* 
should  be  paid  out  of  the  accxunulations. 

The  plaintiff  appealed.  /  'rxr\rTlr> 
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Cook»on,  Q.C.  and  O.  H.  Elaketley  for  the 
appellant. — The  mortgagees  are  not  ceatuU  que 
trwi.  The  plaintiff  being  now  absolutely 
entitled,  subject  only  to  the  mortgages,  is  entitled 
to  have  the  term  put  an  end  to  and  to  hare  the 
accnmnlatiouB  paid  to  him.    They  cited 

Qarrari  t.  Lord  Lauderdale,  8  Sim.  1 ; 

WaheynY.  Covtt;  S  Sim.  14; 

Acton  T.  Woodaate,  2  My.  &  E.  492 ; 

Bvighet  t.  Btuhb;  1  Hare,  476 ; 

Jtaekinnon  y.  Stewart,  1  Sim.  N.  S.  76,  84  : 

Bynnot  t.  Simpton,  23  L.  T.  Bep.  O.  S.  263 :  5  H.  of 
L.  Cas.  121  ; 

Pearton  t.  Lane,  17  Yea.  101. 

Kenyan  Parker  for  the  trustees. 
Barrett  for  other  parties. 

CoiTOH,  L.J. — ^ThiB  is  an  appeal  from  a  decision 
of  North,  J.,  who  declined  to  anth(H*ise  the 
trustees  of  a  settlement  executed  in  1866  to 
cease  to  accumulate  the  income  as  directed  by  the 
settlement.  The  appellant  is  the  owner  of  the 
estates,  subject  to  a  term  of  500  years  the  trusts 
of  which  the  trustees  are  asked  by  him  not  to 
execute.  J.  P.  FitzGerald,  who  has  been  dead  for 
some  time,  being  the  owner  of  large  estates,  made 
a  settlement,  under  which  he  took  a  life  interest. 
After  his  life  interest  thrre  was  a  term  of  500 
years;  and  then  the  estate  was  settled  on  the 
tenant  f  orlife,  with  remainder  to  his  first  and  other 
sons.  The  appellant  is  the  man  who  first  became, 
under  the  settlement,  tenant  in  tail  in  possession, 
and  he  has  executed  a  disentailing  deed.  At  the 
time  when  the  trusts  of  the  term  of  500  years 
(which  was  to  accumulate  a  yearly  sum  of  10002. 
out  of  the  rents  and  profits  for  the  period  of 
twenty-one  years  after  the  death  of  the  settlor) 
arose,  there  were  Buccessive  tenants  for  life,  and 
it  is  not  disputed  that,  during  those  successive 
tenancies  for  life,  there  was  a  trust  which  could 
not  be  interfered  with.  But  it  is  said  that  the 
mone^  in  the  handb  of  the  trustees,  which  has 
been  invested  by  them,  pursuant  to  the  directions 
contained  in  the  settlement,  during  the  successive 
lives  of  the  tenants  for  life,  is  to  be  handed  over 
to  the  present  owners  of  the  estate,  and  that  the 
trustees  are  no  longer,  as  directed  by  the  settle- 
ment, to  receive  10OO2.  a  year,  and  apply  that  in 
paying  off  the  mortgages,  or,  if  the  mortgagees 
will  not  take  it,  are  no  longer  to  accumulate  it. 
I  cannot  agree  with  the  part  of  the  judgment  of 
North,  J.,  in  which  he  states  that  the  trustees  are 
in  future  to  raise  the  10002.,  and  offer  it  to  the 
mortgagees  successively,  and  that  if  none  of  the 
mortgagees  will  take  it,  then  they  are  to  be  at 
liberty  to  pay  it  over  to  the  present  applicant.  I 
do  not  unaerstand  that.  It  is  said  that,  although 
North,  J.  has  upheld  the  trusts  of  the  term  for 
applying  the  money  for  the  benefit  of  the  mort- 
gagees, lie  thinks  that  in  future  it  will  be  right 
and  reasonable  for  the  trustees  to  hand  over  what 
the  mortgagees  will  net  take  to  the  owner  of  the 
estate,  on  the  ground  that  if  he  did  not  get  it,  he 
could  raise  a  similar  sum  by  mortgage.  No 
doubt  he  might  do  so ;  but  he  would  raise  it 
Bubject  to  all  the  existing  mortgages.  If  the 
trust  is  for  the  benefit  of  the  mortgagees,  I  ds 
not  see  why  they  are  to  be  deprived  of  that 
benefit  simply  because,  if  the  owner  of  the  estate 
does  not  get  what  they  ought  to  have,  he  will  be 
able  to  raise  a  similar  sum  by  mortgage  of  the 
estates — that  is,  by  adding  mortgagees  who  are 
not  within  the  tmst.    Now,  is  it  right  that  the 


trust  should  be  considered  as  liable  to  be  put  a 

stop  to  by  the  owner  of  the  estate  P  I  think  not. 
Even  if  we  were  to  hold  that  the  mortgagees  were 
not  to  be  considered  in  this  case  eeatuie  que  tnut, 
I  should  feel  very  great  difficultv  in  authorising 
trustees  to  disregard  trusts,  which  are  clearly 
declared  by  the  settlement,  at  the  instance,  not  of 
the  settlor,  but  of  a  person  whose  claim  is  nnder 
the  bounty  of  the  settlor  just  as  much  as  the 
trusts  of  the  500  years  term  originate  in  the 
bounty  of  the  settlor.  To  my  mind,  that  would 
be  wrong,  and,  even  if  the  mortgagees  were  not 
eesiuia  que  trust,  I  should  be  of  opinion  that 
the  conrt  ought  not,  at  the  instance  of  a  person 
claiming  under  the  settlement,  to  direct  tl^t  the 
trustees  appointed  by  that  settlement  shoold 
disregard  what  was  imposed  on  them  as  a  duty 
by  the  settlor  in  furtherance  of  the  provisions  ot 
the  settlement.  But  I  do  not  decide  the  case  on 
that  ground,  although  that  is  my  opiuion.  Then, 
are  the  mortgagees  to  be  considered  as  cettuit  41M 
trust  P  North,  J.  thought  they  were ;  and 
though  at  first  I  thought  it  would  be  onneoes- 
sary  tor  us  to  decide  that  point  on  the  ground  I 
have  just  stated,  yet  it  has  been  argued  Tei7 
fully  and  very  ably,  and  I  think  we  ought  to 
decide  the  question.  It  is  said  that  the  owner  of 
the  estate  is  entitled  to  have  the  money  handed 
over  to  him  on  the  ground  that  it  can  be  for  the 
benefit  of  no  one  but  himself,  inasmuch  as  he  is 
now  the  owner  of  the  estate.  If  he  were  the 
owner  of  the  mortgages — ^that  is,  if  he  had  paid 
off  the  mortgages  and  got  those  vested  in  himself— 
he  might  very  well  say  that.  He  might  then  say, 
"  I  have  the  mortgages  and  the  estate,  and,  as  I 
am  entitled  to  both,  I  do  not  desire  to  have  a 
portion  of  the  rents,  which  I  should  receive  bnt 
for  this  trust,  applied  in  paying  off  a  mortgage 
which  is  now  vested  in  me."  That  is  not  the 
state  of  things.  There  are  outstanding  mort- 
gages to  the  extent  of  60,000{.  He  takes  the 
estate  by  limitation  in  obedience  to  the  settlor, 
subject  to  this  term.  Is  there  a  trust  in  favonr 
of  anybody  else  P  It  conld  not  be  denied  that 
daring  the  lifetime  of  the  tenants  for  life  there 
was  a  good  trust.  The  applicant  would  sajr  that 
was  a  trust  for  his  benefit  ultimately ;  but,  in  my 
opinion,  it  was  not  only  that,  though  that  was 
probably  one  of  the  objects  of  the  settlor,  but  a 
trust  also  for  the  benefit  of  the  mortgagees,  so 
that  they  should  not  be  put  into  the  position  of 
being  obliged  to  become  mortgagees  in  poesession, 
which  everyone  knows  is  a  most  uncomfoitable 
and  perilous  position.  In  my  opinion,  there  is  a 
declaration  in  this  settlement  that  one  of  the 
objects  of  the  settlor's  bounty  is  that  a  provisiiHi 
shall,  from  time  to  time,  be  made  out  of  rents, 
without  the  mortgagees  being  mortgagees  in 
possession,  to  pay  off,  as  far  as  it  will,  the  mort- 
gages on  the  estate  without  putting  them  to 
enforce  their  rights  by  foreclosure  or  sale,  or 
by  becoming  mortgagees  in  possession  of  the 
estate.  Thid  settlement  is  not  a  provision  to 
take  effect,  and  showing  how  the  property  is 
to  be  dealt  with,  daring  the  lifetime  of  tb* 
settlor,  but  a  limitation  as  to  what  is  to  be 
done  with  the  estate  after  his  death;  and 
we  find  a  benefit  for  the  mortgagees  just 
as  much  as  a  benefit  for  the  tenants  for 
life,  and  just  as  much  as  a  benefit  for  the 
ultimate  remainderman— that  is,  the  appellant. 
Lord  Cranworth,  L.C.,  in   Synnot  v.  Sv»f*i>*) 
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does  intim&te  a  doubt  whether  the  doctrine  of 
Oarrard  y.  Lord  Lauderdede,  that  there  are  no 
CMtwi't  qv«  trust,  because  diose  who  hare  the 
property  vested  in  them  may  be  looked  on  as 
agents  for  the  settlor,  applies  where  trusts  are  to 
take  effect  only  after  the  death  of  the  settlor. 
The  mere  fact  that  the  direction  is  to  be  obeyed 
at  a  time  when  the  settlor  is  not  there  to  recall 
the  direction,  shows  that  it  is  net.  intended  that 
the  trustees  who  have  the  estate  shall  be  con- 
rtdered  only  as  agents  of  the  settlor.  I  think  this 
case  is  a  g;ood  illustration  of  the  doctrine,  because 
here  the  trusts  of  the  term  are  entirely  to  arise 
after  the  settlor's  death.  What  does  that  show  P 
It  shows  that  he  is  intending  something  in  the 
first  instance,  by  way  of  accumulation  of  10002.  a 
year  for  the  benefit  of  all  whom  it  could  benefit 
^for  the  ultimate  remainderman,  so  long  as  the 
«8tate  is  only  in  reversion,  and  also  (both  after 
and  before  the  estate  came  into  possession  of  the 
remainderman)  for  the  benefit  oi  the  mortgagees. 
In  my  opinion,  therefore,  we  ought  to  decide 
that  these  mortgagees  are,  by  this  settlement, 
made  objects  of  the  settlor's  bounty ;  and  if  that 
is  80,  they  are  to  be  considered  as  eettuis  que 
trutt  under  this  deed.  It  is  very  true  they  are 
not  named  in  the  deed,  but,  as  they  are  persons 
who  can  be  ascertained,  no  diflBculty  arises  from 
that  fact.  Their  position  is  indicated,  so  that 
when  it  becomes  necessary  to  determine  who  are 
eeituie  que  truet,  they  can  be  ascertained.  If  they 
are  eeituit  que  trust  then  they  would  be  entitled, 
if  their  trunt  wan  attacked,  to  insist  on  it,  and 
enforce  it  just  as  much  as  an^  other  eestuie  que 
trutt.  In  my  opinion,  the  decision  of  North,  J. 
was  right,  and  must  be  affirmed,  subject  to  this 
qualification,  that  we  ought  to  alter  the  latter 
part  of  the  order  and  direct  the  trnntees,  if  none 
of  the  mortgagees  will  receive  the  lOOOI.  a  year, 
to  invest  it  and  accumulate  it  according  to  the 
trusts  of  the  term  of  500  years. 

LiXDLBY,  L.J. — I  am  of  the  same  opinion.  The 
settlor  in  this  case  reserved  to  himself  a  life 
interest  under  the  settlement.  Then  he  declares 
the  trusts  of  the  term,  that  as  soon  as  he  is  dead, 
but  not  before,  the  rents  are  to  be  set  apart  and 
Accumulated,  or  applied  in  keeping  down  the 
mortgages  on  the  estate.  It  so  happens  that 
the  intermediate  life  estates  have  all  disappeared, 
4md  that  one  gentleman — the  present  appellant — 
Appears  to  be  entitled  to  the  property,  subject  to 
the  trusts  of  this  term.  He  contends  that  the 
trusts  of  that  term  are  crusts  which  are  entirelyfor 
bis  benefit,  and  he  wants  them  discharged,  and  he 
says,  "  I  do  not  want  this  accumulation  to  go  on 
any  longer ;  I  want  the  lOOOZ. ;  I  will  take  care  of 
the  mortgagees."  Now,  if  he  were  the  only  cettui 
que  trutt,  there  would  be  some  difficulty  in  saying 
that  his  position  was  not  a  tenable  one.  But  to 
say  that  oe  is  the  only  person  interested  in  the 
trusts  of  the  term  begs  the  whole  question.  It 
Appears  to  me  that  this  is  not  the  case  of  Oarrard 
v.  Lord  Lauderdale  at  all,  because  these  trusts  are 
to  commence  only  when  the  settlor  is  dead.  The 
true  view  to  take  is  that  the  cettuii  que  trutt  (I 
'do  not  say  the  sole  ones)  are  the  mortgagees,  and 
that  they  are  really  ceituit  que  trutt  and  en- 
titled to  the  benefit  of  the  trust.  If  the  appellant 
«onld  obtain  the  concurrence  of  the  mortgagees, 
or  could  obtain  a  release  by  the  mortgagees  of 
their  interest  in  this  term,  then,  having  got  the 
consent  of  the  representatives  of  the  settlor,  and 


his  own,  he  wsuld  be,  as  Mr.  Blakesley  asks  us  to 
say  he  is  now,  the  only  person  interested  in  the 
matter.  Bat  the  mortgages  are  outstanding,  and 
if  the  mortgagees  desire  to  have  the  benefit  of  this 
term  they  are  entitled  to  it.  I  confess  I  do  not 
follow  the  view  of  North,  J.,  when  he  decided 
that  the  lOOOL  might  be  paid  to  the  appellant  if  the 
mortgagees  did  not  care  to  have  it.  I  agree  with 
Cotton,  L.J.  in  the  observations  he  made  on  that 
subject,  and  it  appears  to  me  the  proper  order  to 
make  is  that  the  trusts  must  be  carried  out,  and 
that  that  part  of  North,  J.'s  order  most  be 
varied. 

LoFES,  L.J. — ^It  is  admitted  in  this  case  that 
if  the  mortgagees  are  eeituit  que  trutt  the 
appellant  fails.  Now,  if  the  settlor  intended  to 
benefit  the  mortgagees,  if  he  intended  them  to  be 
the  objects  of  bis  bounty,  it  is  admitted  that  they 
would  be  eettuii  que  trutt.  This  case,  therefore, 
depends  entirely  on  what  the  true  construction 
of  this  provision  is.  I  think  that  what  the 
settlor  intended  was,  not  only  to  benefit  the 
estate,  although  that  probably  may  have  been 
one  of  his  main  objects,  but  also  to  benefit  the 
mortgagees.  If  the  effect  of  that  provision  is 
considered,  it  is  pretty  clear  that  must  be  so. 
What  does  he  do  by  that  provision  P  He  provides 
that  at  the  end  of  twenty-one  years  there  shall 
exist  a  fund  out  of  which  these  mortgage  debts, 
or,  at  any  rate,  a  considerable  portion  nf  them,  shall 
be  paid.  In  point  of  fact,  he  provides  an  addi- 
tional secarity  out  of  which  these  mortgage  debts 
are  to  be  paid.  It  seems,  therefore,  impossible  to 
say  that  he  did  not  intend  to  benefit,  and  did  not 
benefit,  the  mortgagees.  North,  J.  seems  to  have 
thought  that  if  the  mortgagees  did  not  care  to 
have  this  1000{.,  which  was  to  be  raised  out  of  the 
rents,  it  might  then  be  applied  to  the  purposes  of 
the  appellant.  I  venture  to  think  he  was  wrong 
in  that  view.  It  seems  clear  that  that  sum  coula 
not  be  applied  or  handed  over  to  the  appellant, 
but  that  it  must  be  accumulated  according  to  the 
terms  of  the  provisions  of  the  deed.  I  think  the 
appellant  i<<  not  entitled  to  have  this  provision 
set  aside ;  and  that  it  onght  to  stand. 

Order  of  North,  J.  affirmed,  with  a  variation. 
Solicitors :  White,  Borrett,  and  Go. 
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(Before  Chittt,  J.) 
Re    Wenxoth's    Estate  ;  Wbnmoth    t>.    Wen- 
moth,  (a) 
Will — 0{ft  to  cUui — Period  ofdittribution — Aggre- 
gate fund — Income. 
TlienUe  that,  intlie  eate  of  a  bequatt  qf  an  aggregate 
fund  to  children  at  a  elatt  payable  on  attaining 
.  a  given  age  or  marriage,  the  period  of  distrUnition 
it  the  period  of  aeeertainnu^  of  the  dots,  to  at 
to  exclude  children  coming  into  exittence  after 
that  period,  i*  a  rule  which  neither  on  principle 
nor   authority  it    applicable  in   the  eate  of  a 
timUar  bequett  of  income. 
A  tettator,  who  died  in  1871,  by  hit  vnU,  dated  in 

(n)  Bapoctad  hj  A.  Oanaxmtn  Sui,Biq,  BmiM»af»-hKw. 
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1870,  gave  hi$  reeiduary  property  to  iruiteee  upon 
trutt  to  pay  an  annuity  to  hit  cUm^hter,  and 
directed   his   trutteee   during    the    l\fe   of  hie 
daughter  to  pay  and  apply  the  surplus  of  the 
rente,  dividends,  intereit,  and  annual  proceeds, 
and  after  her  death  the  whole  of  such  rents,  divi- 
dends, interest,  and  annucd  proceeds,  unto  and 
emuMy  between  his  grandchildren  (children  of 
his  son  and  his  daughter)  on  their  respectively 
attaining    the  age  of  twenty-one  years  during 
iheir  respective  lives,  share  and  share  alihe,  and 
directed  that  from  and  after  the  death  of  any  of 
his  grandchildren  {save  and  except  the  last  sur- 
vivor of  them)  toho  should  die  leaving  teaue,  his 
trusteee  should  pay  and  apply  the  share  of  such 
income  and  annual  proceeds  of  such  grandchild 
so  dying  unto  and  e^ally  between  hie  or  her 
children  {if  any)  who,  being  a  son  or  sons,  should 
attain  the  age  of  twenty-one,  or  being  a  daughter 
or  daughters,  should  attain  that  age  or  marry, 
and  if  only  one  chUd,  the  whole  to  that  dvild. 
JMer  the  death  of  the  last  survivor  of  his  grand- 
children, the  testator  directed  his  residuary  estate 
to  be  sold  and  converted,  and  to  be  held  upon 
trust  for  his  great-grandchildren  who  shovid  be 
living  at  the  death  of  the  survivor  of  tlie  children 
of  his  son   and  daughter,  and  should  cUtain 
twenty-one,  <ts  tenarUs  in  common.    He  declared 
that  the  share  of  any  grandchild  in  the  rents 
and  annual  proceeds  of  his    estate,  real   and 
personal,  should  be  invested  during  the  minority 
of  any  such  grandchild,  and  should  form  part 
of  his  trust  fund.     The  wiU  {inter  alia)  em- 
powered the  trustees  to  apply  all  or  any  of  the 
share  of  the  income  or  capital  of  any  minor  for 
his  or  her  maintenance,  education,  or  advance- 
ment. 
The  testator's  daughter  liad  two  children  only,  who 
died  in  the  testator's  lifetime.    The  son  had  eleven 
children,  eight  of  whom  were  living,  and  were 
divisible  into  three  categories :  (1)  those  bom  in 
the  testator's  lifetime ;    (2)  those  bom  after  the 
testator's  death,  and  before  the  eldest  grandchild 
attained  twenty-one ;  and  (3)  those  bom  after  tlie 
eldest  grandchild  attained  twenty-one.  A  question 
<irose  as  to  wlieiher  the  trusts  of  the  testator's 
will  extended  to  all  the  grandchildren,  or  whether 
any  and  which  of  them  were  excluded ;  and  also 
as  to  tlie  application  of  the  income  in  the  main- 
tenance and  education  of  minors. 
Held,  that  the  question  as  to  the  interests  of  the 
great-grandchildren   could  not  yet  be  decided; 
hut  that  the  income  of  the  trust  fund  was  divisible 
into  eight  parts,  three  of  which  were  now  payable 
to  the  three  grandchildren  who  had  attained  the 
age  of  twenty-one,  the  other  five  being  applicable 
to    the    maintenance    and  advancement  of  the 
infant   grandchildren,    the    surplus    to    be    in- 
vested. 
William  Wknmoth,  by  his  will  dated  the  19th 
April  1870,  appointed  as  executors  and  trustees 
his  brother  Thomas  Weumnth  and  his  daughter 
Eliza    McKever,    and     Thomas    Wenmoth    the 
younger.      After   some    pecuniary  and   specific 
bequests,  the  testator  gave  all  the  residue  of  his 
property  to  his  trustees  upon  trust  to  pay  to 
Eliza  McKever  during  the  joint  lives  of  herself 
and  her  husband  John  McKever  the  yearly  sum 
of  261.,  and  after  the  decease  of  her  husband  to 
pay  to  her  the  yearly  sum  of  602.  during  the 
remainder  of  her  life.  The  testator  then  directed 
his  trustees  daring  the  life  of  his  daughter  to 


pay  and  apply  the  snrplns  of  the  rents,  dividends, 
interest,  and  annual  proceeds,  and  after  her  de- 
cease the  whole  of  such  rents,  dividends,  interest, 
and  annual  proceeds,  unto  and  equally  between  his 
grandchildren  (being  the  children  of  his  son 
Joseph  and  his  daughter  Eliza),  on  their  re- 
spectively attaining  the  age  of  twenty-one  years, 
during  their  respective  lives,  share  and  share 
alike.  He  then  directed  that  from  and  after  the 
decease  of  any  of  his  grandchildren  (save  and 
except  the  last  survivor  of  them)  who  should  die 
leaving  issue,  his  trustees  should  pay  and  apply 
the  share  of  such  income  and  annual  proceeds  o 
such  grandchild  so  dying  unto  and  equally 
between  his  or  her  children  (if  any)  who,  being  a 
son  or  sons,  should  attain  the  age  of  twenty- one 
years,  or,  being  a  daughter  or  £&ughters,  shoold 
attain  that  age  or  marry;  and  if  there  should 
be  only  one  such  child,  then  the  whole  to  be  paid 
to  that  one  child.  After  the  decease  of  the  last 
survivor  of  his  grandchildren  the  testator  directed 
his  residuary  estate  to  be  converted  into  money, 
and  declared  the  following  trusts  of  the  net  pro- 
ceeds of  such  conversion :  Upon  trust  to  pay 
and  divide  the  same  unto  and  equidly  between 
such  of  his  great-grandchildren  as  should  be 
living  at  the  deceate  of  the  survivor  of  the 
children  of  his  son  Joseph  and  his  daughter 
Eliza  McKever,  and  should  attain  the  age  of 
twenty-one  years,  and  if  more  than  one  as  tenants 
in  common.  And  the  testator  declared  that  the 
share  of  any  grandchild  of  his  in  the  rmta, 
dividends,  interest,  and  annual  proceeds  of  his 
real  and  leasehold  estate  should  be  invested  \rr 
his  trustees  during  the  minority  of  any  such  grand- 
child, and  should  form  part  of  his  trust  fond. 

The  will  (among  other  provisions)  empowered 
the  trustees  to  apply  all  or  any  of  the  share  of  the 
income  or  capital  of  any  minor  for  his  or  her 
maintenance,  education,  or  advancement. 

The  testator  made  a  codicil   to  his  will  not 
affecting  the  above-stated  provisions  thereof. 
The  testator  died  on  the  16th  Feb.  1871. 
The  testator's  brother  Thomas  Wenmoth  died, 
and  his  daughter  Eliza  McKever  never  acted  as 
an  executor  or  trustee. 

Eliza  McKever  had  two  children  only,  both  ct 
whom  died  in  infancy  in  the  testator's  lifetime. 

The  testator's  son,  Joseph  Wenmoth,  had  eleven 
children,  five  of  whom  were  bom  during  the 
testator's  lifetime,  and  were  all  now  living ;  four 
were  bom  after  the  testator's  death,  and  two  only 
of  them  were  now  living ;  and  two  were  bom  afbr 
the  eldest  child  attained  twenty-one,  one  only  of 
them  being  now  living. 

On  the  25th  March  1883  the  eldest  child  of 
Joseph  Wenmoth  attained  the  age  of  twenty-one 
years. 

Eliza  McKever  was  fifty  years  old.  Her hnsfaand 
was  living,  but  was  abroad. 

Joseph  Wenmoth  was  forty-six  years  old.  His 
wife  was  living. 

An  originating  summons  was  taken  out,  od 
behalf  of  Thomas  Wenmoth  the  younger,  the 
surviving  trustee  of  the  testator's  will,  asking 
that  the  following  questions  arising  in  the 
admini  stration  of  the  estate  of  the  testator  might  be 
determined  under  the  Bules  of  Court,  Order  LV., 
rule  8,  sub-sect,  (a),  without  an  administration  of 
the  estate  of  the  testator. 

1.  Whether  the  trusts  of  the  testator's  will  for 
the  benefit  of  his  grandchildren  (children  of  hi* 
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son  Joseph  Wenmotb,  and  his  daughter  Eliza 
McKever)  were  confined  to  anch  gTandcfaildren  as 
■were  living  at  his  death,  or  extended  (a)  to  grand- 
children bom  after  his  death  and  before  the 
eldest  grandchild  attained  the  age  of  t'wentj- 
one  jears,  or  (6)  to  all  grandchildren  whenever 
bom. 

2.  Whether  the  grandchildren  of  the  testator 
■who,  for  the  time  being,  had  attiUned  the  age  of 
twenty-one  years,  were  entitled  to  the  whole  of 
the  net  income  of  the  testator's  estate  (subject  to 
Eliza  McKever's  annnitv),  and  if  not  to  what 
part  of  snch  income  they  were  entitled,  and 
whether  the  plaintiff  conld  apply  any  and  what 
part  of  snch  income  in  or  towards  the  mainte- 
nance, education,  or  otherwise  for  the  benefit  of 
such  of  the  testator's  grandchildren  as  for  the 
time  being  were  under  the  age  of  twenty-one 
years. 

3.  Whether  and  to  what  extent  the  trusts  of 
the  will  for  the  benefit  of  the  great-grandchildren 
of  the  testator ;  (a)  concerning  the  income  of  his 
residuary  estate  before  the  death  of  his  last  sur- 
viving grandchild ;  and  (b)  concerning  the  capital 
thereof  after  the  death  of  such  last  surviving 
grandchild,  were  void  for  remoteness. 

4.  How  and  out  of  what  fund  the  costs  of  this 
application  ought  to  be  provided  for. 

The  summons  was  adjourned  into  court  and 
now  came  on  to  be  heard. 

Alfred  Whitaker  for  the  plaintiff. 

Samuel  Siephene,  for  the  defendants,  the 
grandchildren  living  at  the  testator's  death, 
relied  on 

Be  Comard'tSitatt;  Bomlett  r.  JTodton,  56  L.  T. 
Bep.  N.  S.  SSe ;  35  Ch.  DiT.  350,  354. 

He  referred  also  to 

eUiott  V.  mUott,  13  Sim.  276. 
[Chittt,  J.  referred  to  Hanson  v.  Graham,  6  Ves. 
239.] 

Dunha/in,  for  the  defendants,  the  grandchildren 
living  at  the  time  when  the  first  grandchild 
attained  twenty-one,  referred  to 

Andrew  T.  Partington,  3  Bro.  C.  C.  401 ; 

2  Jarm  on  Wills    4th  edit.  162 ; 

HawkiDB  on  Wills,  p.  77 ; 

Pickm  T.  MatthewM,  39  L.  T.  Sep.  N.  S.  581 ;   10 
Ch.  Div.  284 ; 

Leake  t.  Robinmn,  2  Mer.  863 ; 

Whiibread  v.  St,  John,  10  Ves.  152 ; 

Be  Sayer't  Truais,  18  L.  T.  Eep.  N.  S.787;  L.  Hep. 
6  Eq.  319. 

Jason  Smith,  for  the  defendants,  the  grand- 
children bom  after  the  first  grandchild  attained 
twenty-one,  referred  to 

Be  Smmet'a  Estate ;   Emmet  t.  Emmet,  42  L.  T. 

Bep.  N.  S.  4 ;  13  Ch.  Div.  484 ; 
Hogg  y.  Mogg,  1  Uer.  654,  655,  706  ; 
Bddouies  y.  Eddowet,  80  Bear.  603 ; 
OHlman  t.  Daunt,  3  Kay  i,  John.  48 ; 
Be  Smith,  2  Johns.  &  Hem.  594 ; 
Hawkins  on  Wills,  p.  76 ; 
Be  Bedton't  Tnistt,  50  L.   T.  Bep.   N.  S.  120 ;  52 

lb.  554;  25Ch.  DiT.  458;  28Ib.  52f; 
Be  Bayer's  Trusts  (u6t  sup.) ; 
EUiott  T.  EUioU  (ubiswp?) ; 

Pearke  v.  Moseley  43  L.  T.  Bep.  N.  S.  449 ;  5  App. 
Cas.  714,  718. 

Aahton  Cross  for  Eliza  McKever  and  the  next  of 
kin. 

DunlMm,  in  reply,  referred  to 
Mogg  T.  Mogg  {ubi  sup.) ; 

Dias  T.  De  Livera,  42  L.  T.  Eep.  N.  S.  267:  5  App. 
Cas.  123, 132. 


Chittt,  J.  stated  the  facts  of  t'he  case  and 
continued  as  follows : — That  this  is  an  immediato 
gift  of  personal  estate  to  the  children  of  living 
persons  is  free  from  doubt,  and  that  it  is  to  those 
who  attain  twenty-one  years  of  age  is  also  free 
from  doubt.  The  rule  is,  that  the  class  remains 
open  until  the  period  of  distribution,  and  then 
closes.  It  is  a  condition  that  each  child  shall 
attain  the  age  of  twenty-one  years.  That  is 
established  by  decisions  that  cannot  be  impugned. 
The  court  finds  two  inconsistent  intentions  to- 
gether: first,  that  all  children  shall  take;  and 
secondly,  that  they  shall  take  at  twenty-one  years 
of  age.  The  established  rule,  excluding  as  it 
does  from  the  class  of  children  to  be  benefited 
any  child  who  shall  be  born  after  the  period  of 
distribution,  has  bad  its  origin  in  an  attempt  of 
the  court  to  reconcile  thf  difficulty  that  under  such 
a  bequest  the  testator  has  given  two  inconsistent 
directions  —  namely,  that  the  whole  class  shall 
take  and  that  the  fund  shall  be  distributed  among 
them  at  a  period  when  the  whole  class  cannot 
possibly  be  ascertained.  The  court  has  therefore 
held  tliat  the  period  of  distribution  is  the  period 
of  ascertainment  of  the  class.  The  rule  has 
been  called  a  rule  of  convenience,  but  as  to  this  I 
would  simply  remark  that  it  is  a  rule  which  is 
very  convenient  for  the  eldest  children  and  very 
■  inconvenient  for  the  younger  ones.  Now,  that  being 
the  rule  as  regards  the  corpus  of  a  fund,  has  the  - 
rule  any  application  to  the  income  thereof?  As 
regards  the  income  there  is  nothing,- it  seems  to 
me,  which  requires  the  application  of  the  rule. 
Where,  as  in  the  will  now  before  me,  the  distri- 
bution is  of  income  and  not  of  corpus,  the  diffi- 
culty does  not  arise.  In  the  case  of  the  distribu- 
tion of  corpus  the  trustees  can  never  ascertain 
what  is  the  aliquot  share  of  a  member  of  the 
class  until  the  class  is  closed ;  but  in  the  case  of 
distribution  of  income  the  trustees  can  distribute 
periodically.  There  is  no  reason  therefore  why 
the  rule  should  be  applied  to  the  case  of  income. 
Here  the  gift  is  as  follows  :  The  testator  directed 
his  trustees,  during  the  life  of  his  daughter,  to 
pay  and  apply  the  surplus  of  the  rents,  dividends, 
interest,  and  annual  proceeds,  and  after  her 
decease  the  whole  of  such  rents,  dividends,  and 
annual  proceeds,  unto  and  e<jually  between  his 
grandchildren  (being  the  children  of  his  son 
Joseph,  and  his  daughter  Eliza),  on  their 
respectively  attaining  the  age  of  twenty-one 
years,  during  their  respective  lives,  share  and 
share  alike.  He  then  directed  that  from  and 
after  the  decease  of  any  of  his  grandchildren 
(save  and  except  the  last  survivor  of  them)  who 
should  die  leaving  issue,  his  trustees  should  pay 
and  apply  the  share  of  such  income  and  annual 
procReds  of  snch  grandchild  so  dying  unto  and 
equally  between  his  or  her  children  (if  any)  ■who, 
being  a  son  or  sons,  should  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or 
daughters,  should  attain  that  age  or  marry; 
and  if  there  should  be  only  one  such  child,  then 
the  whole  to  be  paid  to  that  one  child.  The  gift 
is  contingent  on  the  grandchildren  attaining 
twenty-one,  and  the  power  x)f  maintenance  which 
follows  does  not  vest  the  shares,  as  the  pre- 
sumptive shares  of  income  go  into  the  aggregate 
trust  fund.  It  was  argued  that  the  case  was 
governed  by  the  authorities  of  Elliott  v.  EUiott 
(12  Sim.  276)  and  Re  Coppard^t  Estate;  Howlett 
Y.Hodton  (56L.T.Eep.N.S.359;  35 Ch. Div. 350). 
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It  seems  to  me  that  there  is  no  difiSculty  npon 
principle  in  holding  that,  in  the  case  of  a  oequest 
of  income  among  a  class  of  children  to  be  paid  on 
their  attaining  twenty-one  years,  the  date  of  the 
first  attaining  twenty-one  years  of  age  is  not  the 
date  of  ascertainment  of  the  class  ;  and  that  any 
child  at  any  time  attaining  the  age  of  twenty-one 
years  will  be  entitled  to  a  share  <»  the  income.  I 
am  also  of  opinion  that  the  case  of  Mogg  ▼.  Mogg 
(1  Mer.  654)  is  an  authority  in  support  of  the 
view  which  I  have  taken,  while  the  cases  of 
Elliott  Y.  Elliott  (libi  »up.),  and  J2<  Coppard't 
JEitcUe;  Hotoleti  v.  Hod»on  (ubi  tnp.),  can  be 
explained  on  divers  grounds.  They  also  were 
decisions  npon  ambiguous  bequests  threatened  by 
the  rule  oi  perpetuities,  and  must  therefore  be 
ranked  in  the  class  of  cases  where  the  court 
thinks  it  more  reasonable  to  effeptuate  the  inten- 
tion of  a  testator  than  to  destroy  it  by  applying  the 
law  of  remoteness.  In  the  case  oi  Pearks  y. 
MotOey  (43  L.  T.  Bep.  N.  S.  449;  5  App.Cas. 
714,  719),  Lord  Selborne  showed  how  the  argu- 
ment respecting  consequent  remoteness  is  to  be 
treated.  His  Lordship  said:  "The  rule  which 
has  always  been  applied  to  cases  of  remoteness  is 
this :  You  do  not  import  the  law  of  remoteness 
into  the  construction  of  the  instrument  by  which 
you  investigate  the  expressed  intention  of  the 
testator.  Yon  take  his  words,  and  endeavour  to 
arrive  at  their  meaning,  exactly  in  the  same 
manner  as  if  there  bad  been  no  such  law,  and  as 
if  the  whole  intention  expressed  by  the  words 
could  lawfully  take  effect'.  I  do  not  mean  that, 
in  dealing  with  words  which  are  obscure  and 
ambiguous,  weight,  even  in  a  question  of  remote- 
ness, may  not  be  sometimes  given  to  the  considera- 
tion that  it  is  better  to  effectuate  than  to  destroy 
the  intention;  but  I  do  say  that,  if  the  con- 
struction of  the  words  is  one  about  which  a  coart 
would  have  no  doubt,  though  there  was  no  law 
of  remoteness,  that  construction  cannot  be 
altered,  or  wrested  to  something  different,  for 
the  purpose  of  escaping  from  the  consequences  of 
that  law."  In  Elliott  v.  Elliott  (ubi  tup.)  and 
Be  Covpard'a  Estate ;  Hotnlett  v.  Hodgon  {ubi 
tup.),  the  rule  as  to  remoteness  was  made  a  ratio 
decidendi  by  the  judges.  Those  cases  do  not 
decide  the  present  point.  With  regard  to  the 
power  of  maintenance,  the  trustees  are  authorised 
to  apply  all  or  any  of  the  share  of  the  income  or 
capital  of  any  minor  for  his  or  her  maintenance, 
education,  or  advancement.  The  objects  of  this 
power  are  the  grandchildren  of  the  testator.  The 
grandchildren  represented  by  Mr.  Jason  Smith 
are  objects  of  the  power,  and  take  an  interest 
under  that  trust.  It  is  not,  in  my  opinion,  pru- 
dent to  decide  any  ulterior  questions,  and  the 
present  declaration  must  be  limited  to  existing 
circumstances.  I  hold,  therefore,  that  in  events 
which  have  happened,  and  under  the  existing 
circumstances,  the  income  must  be  divided  in 
eighths,  three  of  such  eighths  being  payable  to  the 
persons  who  have  attained  twenty-one  years  of 
age.  The  remaining  five-eighths  will  be  applicable 
to  maintenance. 

Qis  Lordship  made  a  declaration  that, 
on  the  true  construction  of  the  testator's  will, 
and  in  the  events  which  had  happened,  and 
under  the  present  circumstances  of  the  case,  the 
income  of  the  trust  estate,  subject  to 
Eliza  McKever's  annuity,  was  ^visible  into 
eighths,  one  of  which  was  payable  to  each  of  the 


three  eldest  grandchildren  (those  three  having 
attained  the  a^e  of  twenty-one  years),  and  that 
the  other  five-eighths  were  subject  to  the  power 
of  maintenance,  education,  or  advancement 
contained  in  the  will  (the  five  infant  srrandchildren 
being  objects  of  such  power  of  maintenance, 
education,  or  advancement),  and  that,  subject  to 
the  exercise  of  snch  power  of  maintcniance, 
education,  or  advancement,  the  sniplns  of  tbe 
remaining  five-eighths  was  to  be  mvested  as 
directed  by  the  will.  The  rest  of  the  smnmona 
was  ordered  to  stand  over,  with  liberty  to  apply. 
The  costs  of  all  parties  to  be  taxed,  and  those  of 
the  trustee  as  between  solicitor  and  client ;  as  to 
the  other  parties  as  between  party  and  party; 
and  such  costs  to  be  paid  by  the  trustee  oot  of 
the  estate. 

Solicitors  :  0.  O.  Hobhi;  Wolferstan  and  Avery. 


Dm.  13  and  14, 1887. 
(Beforo  Stirling,  J.) 

SONKEHSCHXIN  r.  BAXNAU>.(a) 

Praetiee—Cottt — Injunction  to  preterve   right — 

Motion — Proceeding  to  trial. 
Where  upon  an  interlocutory  motion  in  an  action 
the  plaintiff  obtains  the  relief  tehich  he  teehi,  hs 
it  bound  to  make  an  application  to  the  defendant 
to  have    the  costs  disposed  of  on  motion,   and 
unless  he  does  so  is  precluded  from  having  ths 
extra  costs  occasioned  by  going  on  to  trial.    But 
if  the  defendant  refuses  to  eUlouj  i&e  matter  to  be 
disposed  of  on  motion,  or  if  there  it  any  question 
remaining  open  between  the  parties  to  be  decided, 
the  edte  cannot  he  to  dealt  tnth. 
This  was  an  action  to  restrain  the  sale  by  the 
defendant  of  a  certain  book  in  infringement  of 
the  plaintLSs'  copyright. 

On  the  2nd  Aug.  1886  the  plaintiffs  moved 
before  trial  for  an  injunction  to  that  effect. 
On  that  occasion  the  defendant  gave  an  under- 
taking in  the  terms  of  the  notice  of  motion,  and 
offered  to  have  the  action  and  question  of  costs 
disposed  of  on  the  motion.  This  the  plaintifb 
refused,  and  the  motion  was  ordered  to  stand  to 
the  trial. 

The  plaintiffs  asked  by  their  claim  for  an  account 
of  the  profits  made  by  the  defendant  by  the  sale 
of  the  book,  and  payment  of  such  profits,  and 
for  delivery  of  the  unsold  copies  in  the  posseesion 
of  the  defendant. 

By  the  statement  of  defence,  delivered  on  the 
12th  Aug.  1886,  it  was  pleaded  that  the  remaining 
copies  of  the  book  had  been  dehvered  to  the 
plaintiffs  in  March  1886,  and  that  the  defendant 
had  paid  and  the  plaintiffs  accepted  21.  8«.,  the 
value  of  sixteen  copies  of  the  book,  which,  it  was 
alleged,  exceeded  the  whole  profits  made  by  the 
defendant  by  the  sale.  The  defence  also  allied 
that  the '  defendant  was  and  always  bad  been 
willing  to  grant  to  the  plaintiffs  all  the  relief 
which  they  claimed  in  the  action,  or  were  entitled 
to  in  respect  of  the  matters  in  question.  The 
fact  of  the  offer  made  on  the  2nd  Aug.  1886, 
and  the  plaintiffs'  refusal  of  it,  was  also  pleaded ; 
and  also  that  under  the  circumstances  the  action 
was  unnecessary  and  oppressive,  and  ought  to  be 
dismisRod  with  costs. 


(a)  I 
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In  the  reply  it  was  stated  that  the  21.  8«.  was  , 
paid  to  the  plaintiffs'  solicitor  on  acoonut,  and  in 
part  poyment  of,  and  withont  prejadice  to  the 
plaintiffs'  claim,  and  was  received  by  their  solicitor 
on  those  terms. 

On  the  action  coming  on  for  trial  the  plaintiffs 
brought  evidence  to  show  that  the  defendant  had 
made  further  profits,  and  tbev  bad  sustained 
farther  damage  by  the  sale  of  tbe  book,  but  did 
not  succeed  in  proving  any. 

Graham  Hattinga,  Q.C.  and  MvUi^an  for  the 
plaintiffs. — The  offence  is  admitted,  so  that  all  we 
really  have  to  get  now  is  oar  costs  of  the  action. 
The  defendant  did  not  offer  what  we  were  entitled 
to,  so  we  are  obliged  to  go  on  with  the  action,  and 
are  entitled  to  our  costs : 

Cooper  T.  Whittingham,  43  L.  T:  Bep.  N.  8.  16 ; 
ISCh.  Diy.501. 

Bohiruon,  Q.C.  and  J.  W.  Baine*  for  the  defen- 
dant.— The  plaintiffs  have  got  no  substantial 
good  by  proceeding  with  the  action.  We  have 
never  raised  any  (question  as  to  their  rights.  We 
have  not  been  guilty  of  piracy  against  the  plain- 
tiffs, and  have  undertaken  not  to  sell  the  book  in 
the  future : 

PUm  v.  NichoUu,  L.  Bep.  5  Ch.  App.  251. 
We  made  sabmission,  and  offered  to  have  the 
matter  disposed  of,  but  our  offer  was  refused. 
The  plaintiffs  have  proved  no  damage,  and  we 
onght  not  to  be  made  to  pay  the  costs  : 

Chary  v.  Norton,  1  De  O.  ^k  Sm.  9 ; 

Upmann  v.  Foretter,  49  L.  T.  Bep.  N.  S.  122 ;  24  Ch. 
Div.  231. 

Oraham  Hasting*,  Q.C.  in  replv. — We  did  not 
get  an  unconditional  offer  from  the  defendant  at 
the  trial.  He  did  not  offer  to  pay  the  costs  as 
he  onght  to  have  done.  We  are  therefore 
oblige<i  to  bring  the  action  to  trial  to  get  costs : 

Pradella  T.  WelUr,  2  Bnaa.  *  Myl.  247; 

CoUmm  T.  Simnu,  2  Hare,  S4S. 

[Stibling,  J.  referred  to  Sivdl  v.  Abraham, 
8  Beav.  698;  Wilde  v.  Wilde.  6  L.  T.  Rep.  N.  S. 
185,  275;  4  De  G.  F.  &  J.  348;  Morgan  v.  Oreat 
Eattem  Railway  Company,  8  L.  T.  Bep.  K.  S. 
270 ;  1  H.  &  M.  78.]  We  are  entitled  to  go  on  to 
ascertain  what  profits  had  been  made : 

Kerr  on  InJTmation,  2nd  edit.  48-50,  356 ; 

Kelly  V.  Hooper,  1  T.  *  C.  0.  C.  197 ; 


mUington  t.  Fox,  3  Mrl.  &  Gr.  338 ; 
Upton  T.  Ellcan,  24  L.  T.  Bep.  N.  S.  89 
L.  Bep.  12  Eq.  141 ;  7  Ch.  App.  130. 


St^BUNS,  J. — This  case  raises  a  question  of 
some  nicety  and  difficulty  as  to  who  is  to  bear 
the  costs,  wnich  is  substantially  the  only  question 
in  the  action.  The  action  is  one  to  restrain  the 
infringement  of  their  copyright  brought  by  the 
plaintiffs,  who  are  entitled  to  restrain  any  infringe- 
ment by  the  defendant — an  action  to  preserve  a 
right.  I  respectfully  adhere  to  what  was  laid 
down  by  the  late  Master  of  the  Bolls  in  Cooper  v. 
Whittingham,  where  he  says :  "  As  I  understand 
the  law  as  to  costs  it  is  this,  that  where  a  plaintiff 
comes  to  enforce  a  legal  right,  and  there  Has  been 
no  misconduct  on  his  part — no  omission  or  neglect 
which  would  induce  the  court  to  deprive  him  of 
his  costs — the  court  has  no  discretion,  and  cannot 
take  away  the  plaintiff's  right  to  costs.  There 
may  be  misconduct  of  many  sorts ;  for  instance, 
there  may  be  miscoudact  in  commencing  the 
proceedings,  or  some  miscarriage  in  the  procedure, 
or  an  oppressive  or  vexatious  mode  of  condnctihg 


the  proceedings,  or  other  misconduct  which  will 
induce  the  court  to  refuse  costs ;  but  where  there 
is  nothing  of  the  kind,  the  rule  is  plain-  and  well 
settled,  and  is  as  I  have  stated  it.  So  far  the 
plaintiffs  are  entitled  to  costs.  But  certain  reasons, 
are  given  why  they  are  not  entitled  to  them  in  the- 
present  case.  First,  it  is  said  that  the  plaintiffs 
were  wrong  in  bringing  the  action.  That  d  epends 
upon  the  correspondence  which  is  in  evidence.  I 
need  not  go  through  it,  but  it  seems  to  me  that 
the  plaintiffs  insisted  upon  terms  for  the  settle- 
ment of  the  action  whicn  they  ought  not  to  have 
insisted  upon.  I  will  not  go  into  what  might 
have  been  the  result  if  the  defendant  had  taken  bis 
stand  upon  that,  but  the  defendant  never  offered 
everything  which  the  plaintiffs  were  entitled 
to.  He  did  offer  to  give  up  the  books,  and  pay 
the  profits  received  by  him,  but  he  never  in 
plain  terms  gave  any  undertaking  not  to  proceed 
with  the  sale  of  the  books,  and,  as  I  read  the 
judgment  of  Chitty,  J.  in  Upmann  v.  Forester, 
nothing  short  of  that  could  take  away  the  plain- 
tiffs' right  to  the  costs  of  the  action.  Here  no- 
such  undertaking  has  been  given,  and  there  is. 
nothing  in  the  correspondence  to  show  that  it 
has  been  waived.  Further  down  to,  and  after 
the  commencement  of  the  action  the  defendant 
was  issuing  circulars,  which  could  only  be  taken 
as  an  offer  to  sell  the  books,  as  to  which  an 
allegation  might  have  been  made  in  an  old  bill 
that  he  was  threatening  and  intending  to  publish 
the  books.  Therefore,  down  to  the  2nd  Aug. 
1886,  when  the  defendant  gave  the  undertaking- 
which  was  embodied  in  uhe  order  of  that  date,  he 
was  entirely  in  the  wrong,  and  down  to  that  date- 
he  ought  to  pay  the  costs.  Then  as  to  the  costs 
after  that  date,  the  defendant  at  tbe  hearing  of 
the  motion  offered  to  have  the  question  of  costs 
determined  then.  If  no  question  had  remained 
open  between  them,  that  would  have  been  a  proper 
offer,  and  one  to  which  weight  ought  to  have  been 
given  at  the  trial  in  deciding  the  question  of 
costs,  inasmuch  as  by  it  further  costs  might  have- 
been  saved.  That,  according  to  the  opinion  of 
LordHatherley  in  Morgan  v.  Oreat  Eaalem  Bailwaif 
Oompamj,  seems  to  be  the  proper  practice.  In 
that  case  an  action  was  brought  to  restrain  the- 
payment  of  a  dividend.  The  defendants  sub- 
mitted, and  the  plaintiffs  moved  to  stay  pro- 
ceedings,and  that  the  defendants  might  be  ordered, 
to  pay  the  costs.  The  Yice-Chancellor  said :. 
"  According  to  SiveU  v.  Abraham,  a  plaintiff  under 
these  circumstances  is  bound  to  make  an  appli- 
cation to  the  defendant  to  have  the  costs  disposed 
of  on  motion,  and,  unless  he  does  so,  is  precluded 
from  having  the  extra  costs  occasioned  by  going 
on  to  a  hearing.  But  if  the  defendant  refuses  to 
allow  the  matter  to  be  disposed  of  on  motion, 
WUde  V.  Wilde  decides  that  the  case  cannot  be  so- 
dealt  with."  Now,  in  this  case,  if  tbe  plaintiffs 
had  simply  got  what  they  were  entitled  to,  and 
no  question  remained  open  between  the  parties,, 
they  ought  to  have  made  an  offer  to  have  the- 
questinn  of  costs  determined,  and  if  they  did  liot 
tney  would  not  be  entitled  to  have  the  costs  of  the 
action.  They  did  not  do  so,  but  the  defendant 
did,  and  his  offer  was  refused.  Then  I  must  bear 
in  mind  the  case  of  Wilde  v.  WUde  referred  to  by 
the  Yice-Chancellor,  and,  according  to  that  case, 
the  question  of  costs  cannot  be  determined  in 
this  way  -without  the  consent  of  the  parties,  and 
if  any  party  refuses  it  ^cannot,  but  a  person  who- 
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Tehises  has  to  jnstify  his  refasal,  and  to  satisfy 
the  conrt  that  he  is  justified  in  bringing  the 
action  on  for  trial,  and  one  disputed  question 
between  the  parties  is,  according  to  Knight  Bruce, 
L.J.,  RufiBcient  to  justify  it.  Now,  it  seems  that 
here  there  was  a  dispnted  question  between  the 
plaintiffs  and  defendant,  viz.,  whether  a  sum  of 
22.  8».  paid  by  the  defendant  to  the  plaintiffs  was 
paid  absolutely  or  on  account.  There  were  afB- 
davits  taking  opposite  views  on  either  side.  That 
therefore  was  in  dispute,  and  it  was  reasonable 
for  the  plaintiffs  to  take  into  consideration  whether 
they  were  precluded  from  getting  more  than  this 
21.  8«.  The  statement  of  defence  was  delivered  on 
the  12th  Aug.  1886.  [His  Lordship  read  the  state- 
ments in  the  defence  above  set  out,  and  continued:] 
Therefore,  the  defendant  does  not  make  his 
stand  upon  the  offer  of  the  2nd  Aug.  1886,  and 
^ve  the  plaintiffs  costs  up  to  that  date,  but  says 
tnat  the  action  was  unnecessary  and  oppressive, 
and  ought  to  be  dismissed  with  costs.  So  the 
trial  comes  on,  and  the  question  is  raised  whether 
the  plaintiffs  are  not  entitled  to  a  further  sum  for 
profits,  and  it  is  treated  not  as  a  question  of 
'damages,  but  of  profits.  [His  Lordship  then 
referred  to  the  evidence  given  at  the  trial,  and 
continued:]  I  do  not  see,  therefore,  that  any 
profits  have  been  earned,  and  22.  8«.  is  sufiicient 
to  cover  the  damages  which  the  plaintiffs  have 
snstained.  Therefore,  in  that  respect,  I  think  the 
plaintiffs  have  failed.  But,  having  regard  to  the 
question  remaining  open  after  the  2nd  Aug.  1886 
and  to  the  fact  that  no  general  undertaking  was 
offered,  I  think  it  is  not  a  case  in  which  to  apply 
the  rule  in  Morgan  v.  Great  Eastern  Baitway 
Company.  The  plaintiffs  must  have  the  general 
costs  of  the  action  up  to  the  trial,  but  they  must 
pay  the  defendant's  extra  costs  since  the  2nd 
Aug.  1886,  occasioned  by  the  claim  as  to  farther 
profits  in  which  they  have  failfed,  and  those  costs 
will  be  deducted  from  the  general  costs  of  the 
action. 

Solicitor  for  the  plaintiffs,  J.  L.  G.  Powell. 

Solicitors    for    the    defendant,    DalzeU     and 
-Beretford. 


Tlutrsday,  Oct.  27, 1887. 

(Before  STiRLiHe,  J.) 
CowPBB  r.  Harmbb.  {a) 

Trustee  Acts — Appointment  of  person  to  grant  lease 
— Lessor  of  unsound  mind — Benefit  of  express 
covenant  for  quiet  enjoyment. 

The  pladntiff  had  entered  into  a  building  agreement 
totth  the  defendant  under  which  the  defendant 
was  to  grant  leases  to  the  plaintiff  in  the  form 
of  a  draft  lease,  which  contained  an  express  cove- 
nant for  quiet  enjoyment. 

Before  the  leases  were  granted  the  defendant 
became  of  unsound  mind,  not  so  found  by  innut- 
rition. 

Seld,  thai  an  order  under  the  Trustee  Act  1850 
might  be  made  vesting  the  legal  term  in  the  plain- 
tiff pursuant  to  the  contract,  but  that  such  order 
wotud  not  give  him  tlte  benefit  of  the  covenant  for 
quiet  enjoyment  by  the  defendant. 

ASJOUKNED  SUMIIOKS. 

The  plaintiff,  who  was  a  builder,  had  entered 
into  an  agreement  with  the  defendant,  who  was 

<a)  Beported  by  A.  PoixiKO,  Eiq.,  Banl«ter«t-I«w. 


the  owner  of  certain  land  at  Richmond,  in  Snrrey, 
under  which  the  plaintiff  was  to  build  houses  on 
the  land,  and  when  he  had  done  so  the  defendant 
wan  to  grant  him  leases  of  the  houses,  each  lease 
to  be  in  the  form  of  a  draft  lease  mentioned  im 
the  agreement.  The  draft  lease  contained  an 
express  covenant  by  the  lessor  for  quiet  enjoy- 
ment of  the  property  demised.  Before  the  leases 
were  granted  the  defendant  became  of  unsonnd 
mind,  but  he  had  not  been  so  found  by  inquisi- 
tion, nor  had  any  committee  been  appointed. 

The  plaintiff  commenced  an  action  for  specific 
performance  and  the  defendant,  in  his  defence, 
offered  to  submit  to  a  decree  and  to  have  himself 
declared  a  trustee  for  the  plaintiff  of  the  houses 
in  question,  and  to  have  a  person  appointed  to 
execute  the  leases  on  his  behalf.  The  plaintiff 
thereupon  took  out  this  summons  to  de^rmine 
whether  or  no  an  order  under  the  Trustee  Act 
could  be  mode  which  would  have  the  same  effect 
as  if  the  defendant  had  himself  executed  a  leoae 
containing  »  covenant  for  quiet  enjoyment. 
Sect.  3  of  the  Trustee  Act  1850  is  as  follows: 
"  When  any  lunatic  or  person  of  unsound  mind 
shall  be  seised  or  possessed  of  any  lands  upon  any 
trust  ...  it  shall  be  lawful  for  the  Lord 
Chancellor  ...  to  make  an  order  that  such 
lands  shall  be  vested  in  such  a  person  or  {)erson3 
in  such  manner  and  for  such  estate  as  he  shall 
direct ;  and  the  order  shall  have  the  same  effect 
as  if  the  trustee  .  .  .  had  been  sane,  and  had 
duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate." 

Vaughan  Hawkins  for  the  plaintiff. 

Oswald  for  the  defendant. 

The  following  authorities  were  cited: 

Oraee  v.  Boynton,  25  W.  B.  506 ; 
floicell  V.  Palmer,  Set.  4th  edit.  529 ; 
Be  MoUineua,  4  D.  F.  A  J.  365 ; 
Hall  V.  £ayt«,  51 L.  T.  Bep.  K.  S.  W6. 

STiBLnie,  J. — The  simple  question  is  this :  The 
defendant  entered  into  a  contract  with  plaintiff 
to  grant  him  a  lease  of  certain  property  in  a 
specified  form,  and  that  specified  form  contains  an 
express  covenant  for  quiet  enjoyment  by  the 
defendant.  Since  the  contract  was  entered  into 
the  defendant  has  become  a  lunatic,  and  this 
action  has  been  brought  for  specific  performance. 
The  defendant  has  not  been  tound  lunatic  by  in- 
quisition, but  simply  a  person  of  unsound  mind. 
It  is  proposed  on  behalf  of  the  defendant  that  tiM 
defendant  should  be  declared  trustee  of  his  land 
for  the  purpose  of  carrying  out  the  contract,  and 
in  accordance  with  the  decrees  which  have  been 
made  by  the  court  and  of  which  forms  are  to  be 
found  at  pages  529  and  530  of  Seton,  and  it  is 
not  disputed  that  under  the  decree  in  that  form, 
and  under  the  vesting  order  of  the  Trustee  Act, 
the  plaintiff  would  get  vested  in  him  the  lenl 
term  in  accordance  with  the  contract.  But  tne 
plaintiff  in  addition  to  that  says  I  am  entitled  to 
an  express  covenant  by  the  defendant  for  quiet 
enjoyment,  and  that  is  a  covenant  which  is  of 
value  to  me,  and  the  operation  of  a  vesting  order, 
though  it  may  give  me  a  term  of  years  such  as  I 
am  to  have  under  the  lease,  is  not  such  as  to 
give  me  a  covenant  for  quiet  enjoyment  in  tile 
terms  to  which  1  am  entitled  under  the  contract. 
Now  I  confess,  looking  at  the  terms  of  sect.  20 
and  sect.  34  of  the  Trustee  Act,  it  does  not  seem 
to  me  that  there  is  any  power  under  the  Act  to 
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enable  a  person  to  enter  into  a  contract  on  behalf 
of  a  lunatic  so  as  to  bind  him  or  his  estate, 
althouf^h  there  is  a  tnll  power  in  the  court  to  vest 
any  real  estate  which  woald  be  in  the  lunatic  as 
a  trustee  in  any  other  person ;  but  I  see  nothing 
which  would  enable  the  court  to  bind  the  lunatic 
or  bind  his  estate.  It  appears  to  me  that  under 
the  circumstances  what  is  offered  falls  short  of 
what  the  plaintiff  might  be  entitled  to  reijoire. 
What  the  effect  of  that  might  be  in  the  action,  I 
do  not  pretend  to  say.  Ml  that  I  decide  is  tha,t 
Tinder  the  proposed  declaration,  and  under  the 
Trustee  Act,  the  plaintiff  will  not  be  able  to 
obtain  a  covenant  for  quiet  enjoyment  binding  on 
the  lunatic  in  accordance  with  the  contractw  The 
costs  of  the  summons  will  be  the  costs  in  the 
action. 

Solicitors:  Wriaht  and  PiUey-,  Andenon  and 
Son*,  agents  for  F.  B.  Senior,  Bidimond,  Surrey. 


QUEEN'S  BENCH  DIVISION. 

Oct.  28  and  29, 1887. 
(Before  Manistt  and  Chaslxs,  JJ.) 

Lewis  v.  Lewis,  (o) 

Court — Juriidiction — Bemiiied  action — 
ClavM  exceeding  501. — Sedttced  to  a  turn  le»* 
than  502.  hy  admitted  counter-claim—County 
CourU  Act  1856  (19  ^  20  Viet.  c.  108),  ».  26. 

The  plaintiff  brought  an  action  in  the  High  Court, 
tn  v)hid^  he  claimed  2201.  due  to  him  at  ouigoing 
tenaiU.  The  defendant  denied  liability  on  the 
claim,  and  counter-claimed  2031.  for  rent.  The 
plaifUiff  by  hit  reply  admitted  hit  liabUity  on  the 
counter-claim. 

Upon  an  appeal  from  an  order  remitting  the  action 
for  trial  to  the  County  Court  : 

Held,  that,  inatmuch  as  the  amount  claimed  wat 
reduced  to  a  sum  less  than  502.  by  reason  of  the 
admitted  counter-claim,  the  case  came  within  the 
meaning  of  sect.  26  of  the  County  Court  Act 
1856,  and  therefore  tJiat  it  had  been  properly 
remitted  to  the  County  Court  for  trial. 

This  was  an  appeal  from  an  order  of  Pollock,  B. 
at  chambers,  remitting  the  action  to  the  County 
Court  for  trial,  under  sect.  26  of  the  County  Courts 
Act  1856. 

The  plaintiff  sued  the  defendant,  his  landlord, 
for  220i.  as  "outgoing  tenant's  rights."  The 
defendant  denied  his  liability,  and  set  up  by  way 
of  set-off  and  counter-claim  a  claim  for  2(^1.  for 
rent  due.  The  plaintiff  admitted  his  indebtedness 
to  the  defendant  in  this  amouut,  and,  upon  his 
application  to  Pollock,  B.  at  chambers,  an  order 
was  made  remitting  the  action  for  trial  to  the 
County  Court  of  Glamorganshire,  on  the  ground 
that  tne  claim  was  by  the  plaintiff's  admission 
reduced  to  171.,  and  therefore  within  sect.  26  of 
the  County  Courts  Act  1866. 

From  such  order  the  plaintiff  now  appealed. 

H.  F.  Manisty  for  the  appellant  (the  defendant 
in  the  action). — The  plaintiff's  claim  is  not  reduced 
to  a  sum  not  exceeding  50!.,  and  therefore  the 
case  does  not  come  within  sect.  26  of  the  County 
Courts  Act  1856,  and  the  County  Court  has  no 
jurisdiction  in  the  matter.  The  whole  amount 
claimed  by  the  plaintiff  is  disputed  by  the  defen- 
dant, and  therefore,  if  the  case  were  tried  in  the 

(a)  Btpoited  br  7.  A.  CMnjBim,  E^.,  BuTi«tarakt-L*w.       I 


County  Court,  the  judge  of  that  court  would 
have  to  adjudicate  upon  the  whole  sum  of  2202., 
which  would  clearly  be  in  excess  of  his  juris- 
diction. Sect.  26  of  the  Act  applies  onl^  to  cases 
where  the  claim  is  admitted  to  a  certain  estentr 
but  reduced  in  amount  by  set-off.  The  "  sum  in 
dispute"  must  not  exceed  50Z.,  otherwise  the 
action  cannot  be  remitted.  This  was  not  a  claim 
in  which  set-off  could  be  pleaded,  because  the 
subject-matter  of  the  counter-claim  is  totally 
different  from  that  of  the  claim,  namely,  for  rent. 
A  set-off  can  only  be  pleaded  to  a  money  debt 
which  is  "  ascertainable  with  certainty "  at  the 
time  of  pleading : 

Qrant  T.   Rirual    Exchange    Inturanee     Company, 
5M.«S.ti9. 
The  claim  here  is  for  an  unascertained  amount. 
For  these  reasons  it  is  submitted  that  the  order 
of  Pollock,  B.  was  wrong. 

John  Bote  for  the  respondent. — ^The  sum  in 
dispute  is  the  criterion,  and  here  such  sum  is 
1 71.  The  plaintiff's  claim  is  for  a  liquidated  sum 
which  has  been  ascertained,  i.e.,  for  a  debt.  By 
the  plaintiff's  admission  of  liability  on  the 
counter-claim  his  claim  is  reduced  to  a  sum 
less  than  502.,  and  therefore  sect.  26  of  the  Act 
applies. 

Manisty  in  reply. — If  the  plaintiff  succeeds  the 
form  of  judgment  must  be  for  2202.,  and  the 
County  Court  judge  has  no  jurisdiction  to- 
adjudicate  upon  such  an  amount. 

Manisty,  J. — I  am  of  opinion  that  this  a^ppeal 
must  be  dismissed.  The  case  stands  thus  :  The 
plaintiff  brings  an  action  in  which  he  claims  from 
the  defendant  a  sum  of  2202.  The  defendant 
answers  that  the  plaintiff  owes  him  2032.,  and  h» 
counter-claims  for  this  amount.  The  plaintiff  by 
his  reply  admits  the  counter-claim,  and  says  that 
his  claim  is  therefore  reduced  to  172.,  the  difference 
between  the  amounts  claimed  and  counter- 
claimed.  The  question  is  whether,  under  that 
state  of  facts,  the  cause  can  be  remitted  to  the 
County  Court  for  trial,  under  sect.  26  of  the 
County  Courts  Act  1856.  The  filaintlff  contends 
that  it  can ;  the  defendant  that  it  cannot.  I  am 
of  opinion  that  the  order  of  Pollock,  B.  remitting 
it  to  the  Court  was  right,  and  certainly,  nutting  it 
in  that  way,  we  get  nd  of  much  difficulty  which 
might  arise  if  the  plaintiff  applied  to  keep  the 
action  in  the  Superior  Court.  The  action  by 
the  plaintiff  is  now  for  the  payment  of  a  claim 
admittedly  reduced  to  172.,  and  I  think  that  such 
a  claim  comes  within  the  meaning  of  the  Act.. 
This  appeal  must  therefore  be  dismissed. 

Chables,  J. — I  am  of  the  same  opinion. 
Whether  the  defendant's  claim  is  a  counter-claim 
or  a  set-off  is  not  material,  for  there  is  full  power 
given  by  sect.  18  of  the  Judicature  Act  1884  to 
the  County  Court  to  deal  with  counter-claims 
under  such  circumstances.      ^^^  ditmitted. 

Solicitors  for  the  plaintiff,  8d»diz  and  Son.  for 
a.  C.  James,  Merthyr  TVdfill. 

Solicitors  for  the  defendant,  Cunliffes  and. 
Davenport,  tor  W.  B.  WiUiama,  Cardiff. 
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Monday,  Dec.  19,  1887. 
(Before  Wills  and  Gbanthak,  JJ.) 
CoLUS  «.  Lewis  ;  Clajusge,  Claimant,  (a) 
Practice — CouMty   Court — Interpleader — .^apedl — 
Action — Amount   not  exceeding  201. — £«ave  to 
appedlr-19  *  20  Viet.  e.  108, «.  68—30  #•  31  Vict, 
e.  142,  «.  13. 
Where,  in  interpleader  j^roeeedingt  in  ih«  County 
Court,  the  money  davmed,  or  the  value  of  the 
gooda  or  ehaiteU  claimed,  or  the  mroceede  thereof, 
is  under  201.,  the  judgmett  of  Me  County  Court 
judge  it  final  and  condueioe  on  the  ground  that 
cm   intwpleader  proceeding  i*    not    am    action 
wUhin  teet.  13  of  30  ^  31  Viet.  c.  142,  so  a*  to 
give  the  County  Court  judge  before  whom  it  is 
taken  jwrisdietion  to  graiU  leave  to  appeal  in 
such  a  ease. 
This  was  an  appeal  from  tbe  jndgment  of  the 
judge  of  the  Clerkenwell  County  Court  by  the 
claimant  in  a  trial  of  an  interpleader  issue  in 
which  neither  the  money  claimeo,  nor  the  value 
of  the  goods  claimed,  nor  the  proceeds  thereof, 
«zceedea  202. 

The  County  Court  judge  gave  the  claimant 
leave  to  app^  for  the  purpose  of  obtaining  the 
'decision  of  the  Divisional  Court  on  the  point 
whether  the  bill  of  sale  under  which  he  clamied 
was  or  was  not  void. 

By  19  &  20  Vict.  c.  108,  sect.  68 : 

An  appeal  from  the  deoiBion  of  a  County  Court  on  the 
same  grounds  and  Bnbjeot  to  the  lame  conditions  as 
.are  provided  by  the  fourteenth  section  of  the  Act  of 
the  thirteenth  and  fonrteenth  years  of  Her  present 
Majesty,  chapter  sixty-one,  shall  be  allowed  in  all  actions 
of  replevin  where  the  amount  of  rent  or  damage  exceeds 
twenty  poonds,  and  in  all  actions  for  the  recovery  of 
tenements  where  the  yearly  rent  or  value  of  the 
premises  exceeds  twenty  pounds,  and  in  proceedings 
in  interpleader  where  the  money  claimed,  or  the  value 
■of  the  goods  or  chattels  claimed,  or  of  the  proceeds 
thereof,  exceeds  twenty  pounds,  and  in  all  actions 
where  the  parties  agree  that  the  court  shall  have  juris- 
.diction. 

By  30  &  31  Vict.  c.  142,  sect.  13 : 

An  appeal  from  the  decision  of  a  County  Court  on  the 
■same  ground  and  subject  to  the  same  conditions  as  are 
2>rovided  by  section  fourteen  of  the  Act  of  the  thirteenth 
and  fourteenth  years  of  Her  present  Majesty,  chapter 
«ixty-one,  shaU  be  allowed  in  all  actions  of  ejectment, 
and  in  all  actions  in  which  the  titie  to  any  corporeal  or 
incorporeal  hereditament  shall  have  come  in  question, 
4Uid  with  the  leave  of  the  judge  an  appeal  shall  be 
jiUowed  in  actions  in  which  an  appeal  is  not  now  allowed, 
if  the  judge  shall  think  it  reasonable  and  proper  that 
such  appeal  should  be  allowed. 

Haldinitein  {Bray  with  him)  for  the  execution 
creditor. — I  have  a  preliminary  objection.  The 
court  cannot  enterttun  this  appeal.  This  is  an 
interpleader  proceeding  in  which  the  value  of  the 
..goods  claimed  was  under  201.  Though  the 
C!ounty  Court  judge  has  given  leave  to  appeal  he 
had  no  jurisdiction  to  do  so.  By  sect.  68  of 
19  &  20  Vict.  c.  108,  there  is  an  appeal  in  inter- 
pleader proceedings  if  the  value  of  the  goods 
claimed  exceeds  20Z.,  and  by  sect.  13  of  30  &  31 
Vict.  c.  142,  in  all  actions  where  an  appeal  was 
not  then  allowed  where  the  County  Court  judge 
gave  leave  to  appeal.  But  it  has  been  held  that 
an  interpleader  proceeding  is  not  an  action; 
«onseauently  the  County  Court  judge  had  no 
jurisdiction  to  grant  the  present  claimant  leave  to 
Appeal. 

(a)  Beportad  by  W.  P.  EvusuT.Eaa.,  B«nis«ep«t-Law. 


Beaumont  Morice  for  the  claimant. — There  is  an 
appeal  with  leave  of  tbe  judge.  The  Act  of 
19  &  30  Vict.  c.  108,  8.  68,  was  passed  to  obviate 
the  effect  of  the  decision  of  the  court  in  the  case 
of  Betwiek  v.  Boffev  (23  L.  J.  89;  9  £x.  315),  in 
which  it  had  been  decided  that  a  claimant  in  an 
interpleader  proceeding  was  not  a  party  to  a  cause. 
The  above-mentioned  section  gave  a  statutory 
right  of  appeal  in  interpleader  where  the  value  of 
the  goods  or  chattels  claimed  exceeded  201.  In  the 
more  recent  case  of  Mason  v.  Wirral  Highway 
Board  (4  Q.  B.  Div.  459),  the  question  was 
whether  a  garnishee  was  a  partv  to  a  cause,  and 
it  was  decided  that  he  was  not ;  but  a  claimant  in 
ihterpleader  is  an  original  party  to  the  proceed- 
ings.  The  effect  then  of  19  &  20  Vict.  c.  108, 
was  to  give  a  statutory  right  of  appeal  in 
interpleader  proceedings  in  which  the  value  of 
the  goods  at  stake  was  202.  and  upwards,  and  so 
got  rid  of  the  effect  of  the  decision  in  Benmdic  v. 
'Boffey  {ubi  sup.).  It  is  true  that  under  that 
statute  the  right  of  appeal  was  limited,  bat 
sect.  13  of  30  &  31  Vict.  c.  142,  was  passed  to 
confer  a  general  right  of  appeal  when  the 
County  Court  judge  thought  fit.  This  right  is 
not  limited  to  actions  strictly  so  called,  but 
includes  all  proceedings  in  the  County  Court  in 
the  nature  of  actions.  In  Order  LII.  of  the 
County  Court  Rules  1886,  "action"  in  the 
County  Court  is  defined  every 
commenced  by  plaint  in  a  County  Court, 
interpleader  issue  is  to  all  intents  and  purposes 
an  action ;  and  at  the  time  of  the  passing  <»  the 
County  Court  Act  1867  there  was  no  appeal  in 
it  from  the  decision  of  the  County  Court  judge. 
but  that  later  statute  has  given  him  a  discretion 
to  grant  leave  to  appeal  in  such  matters. 

By  the  Coukt. — The  provision  in  sect.  13  of  the 
County  Court  Act  1867,  that  "  with  leave  of  the 
judge  an  appeal  shall  be  allowed  in  actions  in 
which  an  appeal  is  not  now  allowed,"  does  not 
apply  to  interpleader  proceedings;  and  as, 
therefore,  in  the  present  case,  the  value  of  the 
goods  claimed  was  under  201.,  which  was  the 
amount  fixed  by  sect.  68  of  the  County  Courts 
Act  1856,  giving  a  right  of  appeal  in  inter- 
pleader proceedings,  no  appeal  would  lie  from  the 
decision  of  the  County  Court  judge  even  with  his 

Appeal  dismissed. 

Solicitors  for  the  appellant,  W.  J.  Child  and 
Son. 
Solicitor  for  the  respondent,  J.  E.  ComoeU. 


CBMWS  OASES  &E8E&VES. 

Saturday,  Dee.  10. 1887. 
(Before  Lord  Colebisgi,  C.J.,  Pollock,  B., 
Manistt,  Hawkiks,  and  Smith,  JJ.) 
Reg.  v.  Becklet  and  othxbs.  (a) 
Criminal  law — Jurisdiction  of  justices — Justices  </ 
one  petty  sessional  division  trying  offence  com- 
miited  in  another  division  of  same  county— 
9  Geo.  4,  c.  43,  «.  6. 
The  jurisdiction  of  justices  to  hecur   charges  tf 
indiHiMe  offences  comimitted  within  Oie  eowntj 
for  which  they  are  appointed,  and  to  commit  tii 

<a)  Bapnrtsd  by  B.  CusniSEAK  Glib,  !■].,  Banlslsi  il  tow- 
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t§«ndtin  for  Mai,  i»  not  rettrieted  by  9  Geo.  4, 

e.  43,  «.  6,  to  offeneet  committed  within  or  near  to 

the  petty  sessional  divition  in  and  for  which  such 

juatiees  of  the  peace  tunaily  act. 
Case  stated   by  the  chairman   of  the   Quarter 
Sesaions  for  the  county  of  Cambridge  as  followa  : 

At  a  general  coart  of  quarter  sessions  of  the 
peace,  held  by  adjournment  before  me  and  other 
jasticea  of  the  peace  for  the  county,  on  Friday, 
the  2l8t  Oct.  1887,  John  Beckley,  John  Norton, 
William  Mnnng,  and  William  Smith  were  tried 
and  convicted  upon  an  indictment  charging  them 
with  con.spiracy. 

When  tne  defendants  were  called  npon  to  plead 
it  was  objected  by  Counsel  for  certain  of  the  defen- 
dants that  the  indictment  ought  to  be  quashed,  as 
the  proTiaionR  of  the  Vezatioas  Indictments  Act 
(22  &  23  Vict.  c.  17),  s.  1,  which,  it  was  conceded, 
applied  to  the  offence  nharg^  in  the  indictment, 
had  not  been  complied  with. 

The  offence  with  which  the  defendants  were 
charged  was  committed  at  Swaffham  Prior,  in  the 
county  of  Cambridge,  a  place  within  the  Petty 
Sessional  Division  of  Bottisham,  in  the  said 
county. 

The  defendants  were  arrested  at  rariona  places 
not  within  the  county  npon  a  warrant,  a  copy  of 
which  is  here  set  out : 

To  the  oonstablaii  of  the  Cambridgeshire  oonstdbnUiry , 
and  to  all  other  peaoA  offioera  in  the  said  oonnty  of 
Cambrid^. — County  of  Cambridge,  to  wit. — Whereas 
information  was  this  day  swom  before  me,  one  of  Her 
Ilajeaty's  jnstices  of  the  peaoe  in  and  for  the  laid 
oonn^,  on  the  oath  of  James  Harrey,  of  the  parish  of 
Feltwell  Downham,  in  the  connlr  of  Norfolk,  for  that 
Qeorge  Beckley,  alttu  Fatty,  of  Fenstanton,  in  the 
county  of  Huntington,  William  Smith,  of  Bedford, 
John  Norton,  aUat  Soney,  and  William  Unnns,  of 
Fenatanton,  in  the  oonnty  of  Huntington,  did,  at  the 
pariah  of  Swaffham  Prior,  in  the  county  of  Cambridge, 
on  Ihe  ISth  day  of  Hay  1887,  unlawfully  and  wickedly, 
falaely,  and  nuuioionaly  conapire,  combine,  confederate, 
and  agree  together  to  cheat  and  defraud,  and  did  then 
and  thereby  cheat  and  defraud  the  aaid  Jamea  Harvey 
of  certain  horsea,  to  wit,  two  filliea  of  the  value  of  401. 
of  the  property  of  the  aaid  James  Harrey.  Theae  are 
therefore  to  oommaod  yon,  the  said  constables  of 
Cambridgeshire  to  apprehend  the  aaid  George  Beckley, 
alia*  Fat^,  William  Smith,  John  Norton,  alias  Soney, 
and  William  Mums,  and  them  bring  before  me,  or  such 
other  of  Her  Maiesty's  jnstices  of  the  peace  for  the 
oonnty  of  Cambridge  as  shall  be  present  at  the  police- 
station,  Bottisham,  to  answer  the  aaid  Information,  and 
be  further  dealt  with  according  to  law.  Qiven  under 
my  hand  and  seal  this  18th  day  of  Hay,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-aeven, 
at  Cambridge,  in  the  county  aforeaaid. 

Elliott  Skith  (l.s.) 

The  justice  who  signed  this  warrant  resided 
and  usually  acted  within  the  Petty  Sessional 
Division  of  Cambridge,  in  the  said  county. 

The  defendants  were  on  the  6th  July  remanded 
by  a  justice  of  the  peace  for  the  county  residing 
within,  and  usually  acting  for  the  said  Cambridge 
division  of  that  county,  and  ordered  by  his 
warrant  to  be  brought  up  on  the  9th  July,  at  the 
Shire  Hall,  Chesterton,  the  place  for  holding  the 
petty  sessions  for  the  division  of  Cambridge, 
within  the  said  county,  and  on  the  said  9th  July 
the  case  was  partly  gone  into,  and  they  were 
further  remanded  until  the  16th  July,  to  the  same 
petty  sessional  division.  On  the  16th  July, 
further  evidence  was  given  on  behalf  of  the  pro- 
secution at  the  petty  sessions,  held  at  Chesterton 
aforesaid,  when  it  was  for  the  first  time  objected 
on  behalf  of  the  defendants  that  the   justices 


sitting  at  Chesterton  had  no  jurisdiction  to  hear 
and  determine  a  case  arising  within  another  petty 
sessional  division,  viz.,  at  Bottisham,  and  that  the 

i'nsticea  were  bound  to  remand  the  case  for 
learing  at  Bottisham,  according  to  the  terms  of 
the  warrant.  The  justices  overruled  the  objec- 
tion, and  sitting  within  the  Petty  Sessional 
Division  of  Cambridge,  holden  at  Chesterton, 
heard  and  detormined  the  case,  and  committed 
the  defendants  for  trial.  Of  the  justices  who  so 
heard  and  determined  the  case,  one  only  was  a 
justice  who  resided  within  and  occasionally  acted 
within  the  Bottisham  Petty  Sessional  Division. 

It  was  contended  on  the  part  of  the  defendants 
that  by  virtue  of  9  Geo.  4,  c.  43,  a.  6,  it  was  not 
competent  for  the  justices  sitting  at  the  Cam- 
bridge Petty  Sessional  Division  at  Chesterton,  to 
hear  or  determine,  or  to  send  for  trial,  a  case 
arising  within  another  petty  sessional  division  of 
the  county,  and  that  the  justice  in  remanding  the 
defendants  on  the  6th  July  to  the  Cambridge 
Division  was  acting  without  jarisdiction,  and 
that  for  these  reasons  the  provisions  of  the 
Vezatioas  Indictments  Act  haa  not  been  complied 
with ;  consequently  that  the  indictment  ought  to 
be  quashed. 

The  learned  chairman  overruled  the  objection, 
and  refused  to  quash  the  indictment ;  but  stated 
the  above  facts  tor  the  opinion  of  the  coart,_  and 
asked  whether  he  was  right  in  law  in  so  holding. 

/.  W.  Cooper  on  behalf  of  the  prisoner. — Under 
9  Geo.  4,  c.  43,  s.  6.  all  matters  and  things  which 
arise  within  a  pettj  sessional  division  most  be 
determined  br  tne  jnsticea  acting  in  and  for  that 
division ;  ana,  therefore,  these  prisoners  having 
been  apprehended  out  of  the  county  of  Cambridge- 
shire should  have  been  remanded  to  the  petty 
sessional  division  in  which  the  offence  was  com- 
mitted. This  contention  is  supported  by  the  pro- 
visions of  11  &  12  Vict.  c.  42,  SB.  11  and  12,  the 
first  of  which  provides  for  the  backing  of  a 
warrant  where  the  offender  is  not  to  be  found 
within  the  jurisdiction  of  the  justices  by  whom 
the  warrant  was  issued,  and  requires  the  offender 
to  be  taken  when  apprehended  oefore  the  justice 
who  issued  the  warrant,  or  before  some  other 

t'astices  of  the  place  where  the  offence  appears  to 
lave  been  committed,  provided  that  the  justices 
by  whom  the  warrant  is  backed  may  take  the 
examinations  of  witnesses,  and  proceed  in  manner 
thereinafter  directed  with  respect  to  persons 
charged  with  an  offence  alleged  to  have  been  com- 
mitted in  another  county.  That  is  to  say,  order 
under  sect.  22  that  the  offender  be  taken  before 
some  justices  of  the  peace  in  and  for  the  place 
where  and  near  unto  the  place  where  the  offence 
is  alleged  to  have  been  committed.  Here  the 
warrant  commanded  the  constable  to  apprehend 
the  prisoners  and  take  them  before  the  jnstices 
at  Bottisham,  therefore  it  was  the  duty  of  the 
justices  before  whom  they  were  brought  to  have 
remanded  the  prisoners  to  the  place  near  to  which 
the  offence  was  committed,  that  is  to  say,  the 
Petty  Sessional  Division  of  Bottisham,  otherwise 
the  greatest  inconvenience  might  be  caused  to 
witnesses.  [Pollock,  B. — Is  not  that  a  matter  of 
discretion  for  the  justices  P  Suppose  there  was 
a  division  much  nearer  to  the  spot  than  Bottis- 
ham, which  would  sit  sooner,  would  it  not  be 
much  more  convenient  to  remand  to  that 
division  P]     In    this    particular    instance   the 
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irarrant  required  them  to  be  brought  to  Bottis- 
hatn.  [Pollock,  B. — As  I  nnderstand  it  that  does 
not  matter,  for  when  the  jnstices  have  the  prisoners 
before  them  any  defect  in  their  arrest  would 
not  render  the  proceedings  before  the  jastices 
irret^ular.]  Although  a  justice  of  the  peace  has 
jurisdiction  over  the  whole  county ,  I  submit  that 
that  jurisdiction  mnst  be  exercised  at  the  petty 
sessions  for  the  division  in  which  the  offence  was 
committed  ;  and,  therefore,  this  being  a  matter 
or  thing  which  has  arisen  within  the  Petty 
Sessional  Division  of  Bottisham,  it  is  a  matter 
or  thin^  which  must  have  been  heard  and  deter- 
mined at  Bottisham. 

"No  one  appeared  in  support  of  the  couviction. 

Lord  CoLEKisGE,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  was  right  and  should  be 
affirmed.  The  objection  taken  to  it  is  that  inas- 
much as  the  offence  was  committed  in  a  petty 
sessional  division  of  Cambridgeshire,  before  the 
"Vexations  Indictments  Act  coold  be  applied  to 
the  case,  the  person  giving  his  sanction  must 
have  been  a  person  habitually  exercising  the  juris- 
diction of  a  justice  of  the  peace  within  the  par- 
ticular petty  sessional  division  in  which  the 
oSenoe  was  committed.  And  for  the  purpose  of 
supporting  this  objection  analogies  have  been 
attempted  to  be  drawn  from  the  provisions  of  an 
Act  of  Parliament  dealing  witn  cases  where 
offences  have  taken  place  in  one  county  and  the 
committal  has  taken  place  in  another  county. 
This  is  a  case  where  an  offence  has  been  com- 
mitted within  the  county  of  Cambridge.  Now, 
over  everythins  that  takes  place  within  the 
<x>nnty  of  Cambridge  the  justices  who  heard 
this  case  had  clearly  jurisdiction,  and  it  matters 
not  that  an  offence  takes  place  within  one 
petty  sessional  division  of  the  oountv,  if  it  is 
not  an  offence  which  by  law  is  to  be  decided  by 
the  justices  acting  habitually  within  that  petty 
sessional  division.  There  is  no  such  law  as 
requires  the  offence  in  this  case  to  be  decided  by 
the  justices  of  the  division  in  which  it  was  com- 
mitted. The  case  was  brought  before  two  magis- 
trates of  the  county  of  Cambridge,  who  had  juris- 
diction over  the  offence,  and  their  sanction  was 
given.  There  is  nothing  throughout  any  of  the 
Acts  which  have  been  cited  to  limit  the  jurisdic- 
tion of  the  jnstices  in  any  way.  This  is  the  first 
occasion  on  which,  during  a  long  series  of  years, 
this  point  has  been  taken.  But  I  am  glad  that  it 
has  been  taken,  in  order  tliat  it  may  be  laid  at 
rest  by  the  unanimous  decision  of  this  court.  I 
am  of  opinion  that  there  is  nothing  in  the  objec- 
tion, and  that  the  indictment  was  properly  tried, 
and  the  convictions  must  therefore  be  affirmed. 

Pollock,  B. — I  woold  only  add  that  the  objec- 
tion taken  seems  to  me  to  suppose  that  the 
statute  9  Geo.  4,  c.  43,  was  intended  to  curtail  or 
limit  in  some  way  the  powers  of  justices  which 
run  throughout  the  county.  Now,  that  Act  by 
the  preamble  makes  the  6th  section  perfectly 
clear  because  it  bepns,  "  Whereas,  by  divers 
Acts  now  in  force  it  is  enacted  that  certain 
matters  and  things,  in  the  same  respectively  men- 
tioned, shall  be  transacted  and  determined  within 
the  divisions  or  limits  within  which  the  same  shall 
arise,"  and  it  then  recites  that,  "  whereas  the 
boundaries  of  such  divisions  or  limits  are  in  some 
instances  uncertain,  and  in  many  have  become 
inconvenient  to  the  inhabitants  within  the  same, 


from  the  change  or  increase  of  trade  or  popala- 
tion,  or  from  other  causes  ;  and  whereas  doabts 
have  arisen  as  to  the  authority  by  which  snch 
divisions  or  limits  may  from  time  to  time  be  con- 
stituted, defined,  or  altered ;  and  it  is  expedient 
that  such  doubts  should  be  removed,  and  due  pro- 
vision made  for  the  constituting,  defining,  and 
regulating  from  time  to  time  such  divisions  or 
limits."  The  Legislature  therefore  make  sure 
by  sect.  6  that  all  matters  which,  according-  to 
that  preamble,  mnst  be  transacted  and  deter- 
mined within  a  particular  division  of  a  coontT, 
shall  be  transacted  and  determined  in  the  newly 
established  divisions  at  the  time  of  the  pasainf;  of 
the  Act.  It  is  quite  clear  that  the  law  is  -very 
jealous  not  to  cut  down  the  jurisdiction  of  magis- 
trates unless  there  are  express  words  which  cat 
down  that  jurisdiction.  Tnere  are  no  such  words 
in  any  of  the  statutes,  limiting  their,  jurisdiction 
in  the  maimer  suggested,  and  it  therefoi  e  seems 
tio  me  that  there  is  nothing  in  this  objection. 

Manistt,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  have  been  thought  that  the 
statute  11  &  12  Vict.  c.  42,  has  something  to  do 
with  this  case.  That  statute  has  nothing  to  do 
with  it,  and  there  is  no  analogy  between  the  cases 
there  dealt  with  and  the  present  case.  That 
statute  was  passed  to  deal  with  an  offence  com- 
mitted in  one  county  and  to  enable  the  prisoner 
to  be  bronght  before  the  justices  in  another 
county ;  and  it  is  clear  that,  under  that  statute, 
if  the  justices  are  satisfied  that  an  offence  has 
been  committed  in  another  county,  they  may 
commit  the  prisoner  then  and  there  to  that  other 
county;  but  if  they  are  not  satisfied  that  an 
offence  has  been  committed  they  may  order  the 
prisoner  to  be  brought  before  the  justices  of  the 
county  in  which  the  offence  was  committed.  There 
is  no  statute  which  provides  for  the  particular 
case  of  an  offence  being  committed  in  one  petty 
sessional  division,  and  the  offender  being  bronght 
before  jnstices  having  jurisdiction  over  that 
offence,  but  habitually  sitting  in  another  petty 
sessional  division. 

Hawkfns,  J. — Dr.  Cooper  has  failed  to  raise  in 
zny  mind  a  shadow  of  doubt  as  to  the  jurisdiction 
of  these  justices,  and  I  am  therefore  of  opinion 
that  the  convictions  should  be  affirmed. 

SuiiK,  J. — I  agree,  and  have  nothing  to  add. 
OottvieHoM  affirmed. 
Solicitors  for  the  prisoner,  EUUon  and  £«itoim, 
Cambrid^, 


Saturday,  Dee.  10, 1887. 

(Before    Lord    Colirisgs,    C.J.,    Pollock,  B., 
Manistt,  Hawklns,  and  Smith,  JJ.) 

Beg.  v.  Baitdell.  (a) 
Criminal  law — False  pretences — Word  eompetUlo* 

— Advertisement   containing  false  ataienient  of 

fact. 
The  following  advertisement  was  inserted  &y  the 

frisoner  in  a  newspaper,  vix. :  "  Bamardo.— 
I.,  11.,  10s.,  for  most  words  from  Bamardo.  Ka 
single  letters  to  be  tised.  All  others  tn  heaty 
black  type  from  NuttaWs  1886  Diet.  Proceed* 
to  go  to  Dr.  Bamardo's  Home  for  DeUUtite 
Ohudren.     Alphaietieal  lists,  with  Is.  3d.,  to 

(a)  Baportad  bj  B.  OtnnmraHAM  aura,  Enq ,  BurtKMr^t-U*. 
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Bev.  A.  BrietU,  Holt,  Trowbridge,  WiU*,  hy 
March  5th.    BesvltSth." 

No  luch  parson  at  the  Mev.  A.  Brient  emitted  at  the 
address  given,  arul  sums  of  tnoney  which  certain 
persons  were  indticed  to  send  in  the  belief  thai  a 
oond  fide  competition  woe  indicated  by  the 
advertiiement,  were  received  and  appropriated  by 
the  prisoner. 

Held,  that  the  advertisement  was  copa&Ie  of  the 
construction  put  vpon  it  in  the  indictment ;  that 
it  was  intended  to  convey  the  impression  that 
there  was  a  person  named  A.  Brtent  living  at 
Holt,  Drawbridge,  in  the  countv  of  Wilts,  who 
was  a  minister  of  religion,  and  that  he  had  insti- 
tuted a  bond  fide  competition,  and  had  made 
arrangements  to  presmit  prizes  to  the  successful 
competitors,  and  to  give  the  proceeds  derived  from 
the  entrance  fees  of  competitors,  after  deducting 
the  prizes,  to  a  charitable  institution;  and  that 
it  was  a  question  for  the  jury  whether  the  persona 
who  had  set^t  the  moneys,  with  the  obtaining 
which  the  prisoner  was  charged,  had  sent  tJUm 
acting  under  that  impression. 

Tu£  prisoner  was  tried  at  the  Easter  Quarter 
Sessions  for  the  noanty  of  Wilts,  on  the  6th 
April  1887,  on  a  charge  of  obtaining  money  by 
false  pretences. 

The  evidence  showed  that  the  prisoner  was  a 
stationer  at  Bradford-on-Aron,  and  that  he  in- 
serted an  advertisement  in  the  Standard  news- 
paper of  the  26th  Feb.  1887,  in  the  following 
terms: 

Bunardo. — 21.,  11.,  10*.for  most  words  from  Bamardo. 
No  single  letters  to  be  nsed.  All  others  in  heavy  blaok 
^pe  from  NnttaU'a  1886  Diet.  Prooeeds  to  fpi  to  Dr. 
Bumardo's  Home  for  Destitnte  C!hildran.  Alpbabetieal 
lists,  with  1«.  3d.,  to  Bev.  A.  Brient,  Holt,  Trowbridge, 
"Vnits,  by  March  5th.    BesnltSth. 

Three  witnesses  for  the  proseootion,  named 
Matthews,  Taylor,  and  Gook,  stated  that,  haying 
read  this  advertisement,  they  each  made  lists  of 
words  and  sent  them,  with  fifteen  pence,  either 
in  stamps  or  postal  orders,  by  post  to  the  address 
mentioned.  They  said  they  were  induced  to  do 
so  not  only  because  prizes  were  offered  which 
th^  had  a  chance  of  obtaining,  but  because  they 
believed  in  the  existence  of  the  Bev.  A.  Brient, 
and  that  he  had  instituted  the  -  competition,  and 
would  pay  the  prizes. 

It  was  proved  by  the  prosecntion  tl  at  letters 
addressed  to  the  "  Bev.  A.  Brient "  began  to 
arrive  at  the  Holt  Post-office  on  the  28th  Feb., 
and  continued  to  dt>  so  for  a  week  after  that  date, 
between  siity  or  seventy  letters  in  all  having  been 
received.  !N  o  person  oi  the  name  could  be  found 
at  Holt,  and  so  the  letters  were  detained  at  the 
post-office. 

On  the  1st  March  1887  the  prisoner  called  at 
the  Holt  Post-office,  and  asked  if  there  were  any 
letters  addressed  to  the  "  Bev.  A.  Brient,"  and 
on  hearing  there  were,  he  said  they  belonged  to  a 
person  at  Bradford,  who  had  authorised  him  to 
receive  them.  The  letters  which  had  then  arrived 
were  given  to  the  prisoner,  and  by  his  directions 
those  that  came  afterwards  were  given  to  bis 
errand  boy. 

It  was  further  proved  that  on  the  10th  March 
1887  the  prisoner  paid  to  a  witness  named 
William  Henry  Sims  the  sum  of  12.  1«.  61;?.  in 
seventeen  postal  orders  of  one  shilling  each,  each 
with  three  postage-stamps  attached,  in  part  dis- 
charge of  a  judgment  debt  of  31.  10<.,  for  which 


he  had  been  threatened  with  a  judgment  sum- 
mons in  the  County  Court,  and  on  the  same  day 
he  paid  to  a  witness  named  John  Edward  Jen- 
nings the  sum  of  ten  shillings — five  shillings  in 
stamps  and  five  shillings  in  similar  postal  orders, 
and  when  arrested  on  the  16th  March  there  were 
found  in  his  possession  12. 15s.  3d.  in  postal  orders, 
stamps,  and  cash,  all  of  which  the  prisoner 
admitted  to  be  pari  of  the  proceeds  of  the  com- 
petition, and  also  a  large  number  of  lists  of 
names  sent  in  by  the  competitors,  including  those 
sent  by  the  witnesses  for  the  prosecution.  No 
result  of  the  competition  was  published  on  the 
8th  March,  or  at  all,  neither  had  the  witnesses 
received  their  money  back.  It  was  shown  that 
no  such  person  as  the  Bev.  A.  Brient  was  known 
at  Holt,  and  the  prisoner  when  interrogated  as 
to  bis  identity  and  whereabouts  stated  that  he 
lived  at  an  address  in  Bath,  but  on  inquiry  there 
no  snch  person  could  be  found. 

Ko  witnesses  were  called  for  the  prisoner,  but 
at  the  close  of  the  case  for  the  prosecution  the 
prisoner's  counsel  objected  that  there  was  no  case 
to  go  to  the  jury,  on  the  ground  that  no  false 
pretence  of  any  existing  fact  had  been  proved,  but 
merely  a  future  promise  to  pay  a  certain  sum  in 
the  event  of  a  competitor  being  successful. 

The  learned  chairman  overruled  these  objec- 
tions, and  in  snmming  up  directed  the  jury,  in  the 
terms  of  Beg  v.  Cooper  (36  L.  T.  Bep.  N.  S.  671; 
2  Q.  B.  Div.  510),  that  it  was  a  cjuestion  for  them  to 
decide  whether  the  prisoner  intended  the  prose- 
cutors to  put  such  a  construction  npon  the 
advertisement  as  supported  the  false  pretences 
charged  in  the  indictment,  and  that  if  they 
thought  that  the  prisoner  intended  persons  who 
read  the  advertisement  to  put  upon  it  the  con- 
struction that  there  was  such  a  person  as  the 
Bev.  A.  Brient,  who  was  a  minister  of  religion, 
living  at  Holt,  and  that  he  had  instituted  a  bond 
fide  word  competition,  the  proceeds  of  which 
ware  to  be  given  to  Dr.  Bamardo's  home,  and 
that  such  statements  were  false  and  made  with 
intent  to  defrand ;  that  there  were  sufficient  folse 
pretences  of  existing  facts  to  support  the  indict- 
ment ;  if  the  jury  considered  that  the  prosecutors 
had  parted  with  their  money  upon  the  faith  of 
these  representations. 

The  jury  found  the  prisoner  guilty,  and  the 
foregoing  case  was  stated  for  the  opinion  of  the 
court  upon  the  question ; — ^Whether  on  the  above 
fiicts  the  prisoner  was  properly  convicted  upon 
the  indictment,  (a) 

Ko  one  appeared  in  support  of  or  against  the 
conviction. 

Lord  GoLZRiDOE,  C.J.— In  this  case  I  am  of 
opinion  that  the  conviction  should  be  affirmed. 
The  false  pretence  which  was  made  was  a  pre- 
tence of  an  existing  fact  by  which  it  was  clearly 

(a)  The  false  pretence  alleged  in  each  of  the  oouots  of 
the  indictment  was:  "That  there  was  a  person  named 
A.  Briont  living  at  Holt,  Trowbridge,  in  the  connty  of 
Wilts,  who  was  a  minister  of  religion,  and  that  the  said 
A.  Brient  had  institnted  a  hand  fide  competition  for  the 
prodaction  of  the  greatest  nnmben  of  words  from  the 
letteTR  composing  the  name  '  Bamardo,'  and  that  the 
■aid  A.  Brient  had  made  arrangements  to  present  prizes 
to  the  sncceBsfnl  competitors  of  the  respective  valne  of 
two  pounds,  one  ponnd,  and  ten  shillings,  and  had 
further  arranged  to  give  the  proceed"  derived  from  thn 
entrance  fees  of  competitors,  after  dednoting  the  said 
prizes,  to  a  charitable  institntion  Known  as  Dr. 
Bamardo's  Home  for  destitute  childrep 
gitized  by ' 


L     Known     mm     uv 

'Coogle 


720-Vol.  I.VU.,  N.  B.] 


THE  LAW  TIMES. 


[JaB.21,U8B. 


Cb.  Cab.  Bxs.] 


£ko.  o.  Bucucastek. 


[Cb.  Cab.  Bxs. 


intended  to  be  conveyed  that  there  was  such  a 
person  an  the  reverend  gentleman  whose  name 
tras  mentioned  in  the  advertisement,  and  that 
snch  gentleman  had  instituted  a  word  competi- 
tion the  proceeds  of  which  were  to  be  given 
towards  the  charity  known  as  Dr.  Bamardo's 
Home  for  Lost  Children.  All  of  which  was  a 
pure  invention  by  means  of  which  the  prisoner 
got  letters  containing  monev.  He  got  them  by  a 
pretence  which  he  knew  to  be  false,  and  it  is  well 
established  by  the  cases  that  where  a  person  puts 
forth  a  false  pretence  and  receives  money  by 
means  of  such  pretence  he  is  guilty  of  obtaming 
snch  money  by  false  pretences.  In  1877  this 
court  in  Beg.  v.  Cooper  (36  L.  T.  Bep.  N.  S.  671 ; 
2  Q.  B.  Div.  510),  a  case  which  is  nearly  on  all 
fours  with  the  present  case,  held  that  where 
words  are  used  which  are  fairly  and  reasonably 
capable  of  a  construction  supporting  the  pre- 
tences charged  it  is  a  question  for  the  jury 
whether  the  writer  intended  the  prosecutor  to 

fut  that  construction  upon  them ;  and  therefore 
am  of  opinion  that,  as  here  the  advertisement 
was  capable  of  the  construction  put  upon  it,  the 
prisoner  was  rightly  convicted. 

Pollock,  B. — I  quite  agree,  and  will  only  call 
attention  to  what  was  said  by  my  brother  ijush 
in  the  case  of  Beg.  v.  Cooper,  namely :  "  The  pre- 
tence, in  order  to  justify  a  conviction,  must  be  of 
existing  facts.  It  may  be  made  either  by  words 
or  by  acts.  It  is  sufiScient  if  it  can  be  reasonably 
and  naturally  inferred  from  the  words,  or  from 
the  acts,  in  order  to  raise  a  question  for  the  deci- 
sion of  the  jury."  In  the  present  case  the  chair- 
man of  the  quarter  sessions  seems  to  have  had 
that  case  before  him,  and  he  so  left  it  to  the  jury, 
or  at  any  rate  he  left  it  with  that  sort  of  direc- 
tion to  the  jury. 

Masisit,  J. — ^I  am  of  the  same  opinion. 

Hawkins,  J. — I  am  of  the  same  opinion.  It  is 
quite  clear  that  the  words  in  the  advertisement 
are  capable  of  conveying  the  construction  put 
upon  tnem  b^  the  prosecutor ;  and  it  was,  there- 
fore, a  question  for  the  jury  to  say  whether  they 
were  calculated  to  convey  such  an  impression  as 
the  witnesses  say  was  conveyed  to  their  minda. 
I  am  therefore  of  opinion  that  the  conviction 
must  be  affirmed. 

Smith,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 


Saturday,  Dee.  10, 1887. 

(Before   Lord   Colsiusge,    CX,  Pollock,  B., 

Manibtt,  Hawkjks,  and  Sxiih,  JJ.) 

Beg.  v.  Buckmastek.  (a) 

Criminal  late — Larceny — Taking  invito  domino- 
Bet  toith  wflalier — Property  in  money  deposited 
— Larceny  by  trick. 

Where  money  ie  depoeiled  by  a  person  upon  making 
a  bet  with  another,  and  the  person  who  received 
the  money  is  charged  with  stealing  it,  it  is  a 
question  for  the  jury  whether,  at  the  <ime  the 
money  was  deposited,  there  was  an  intention  on 
the  part  of  the  receiver  not  to  return  such  money 
to  iiie  person  who  made  the  bet  wliatever  the 
result  of  the  subject-matter  of  the  bet  m,ight  be ; 
and  if  the  jury  are  satisfied  that  there  was  such 

(a)  Beportad  by  B.  CCNHiRaBAli  Qlis,  Emj^  BMT1•te^at-IAw. 


an  intention  on  the  part  of  the  receiver,  they  lotB 
be  justified  in  convxcting  him  of  lareany.  For, 
although  the  owner  of  the  money  voluntarily 
parted  with  its  possession,  the  property  in  ik« 
money  did  not  pass,  he  having  only  handed  U 
over  on  the  cusumption  that  the  tranaaeiion  was 
a  bond  fide  bet,  arut  never  having  intended  to 
part  with  the  property  t»  it,  except  in  the  case  cf 
hie  losing  the  bet. 

This  wax  a  case  stated  for  the  opinion  of  the 
court  by  the  Chairman  of  the  Court  of  Quarter 
Sessions  for  the  county  of  Berks,  which  was  as 
follows : 

1.  At  the  general  quarter  sessions  for  the 
county  of  Benis,  held  on  the  27th  June  1887 
Walter  Bnckmaster  was  tried  before  me  upon  u 
indictment,  omitting  formal  parts,  which  cnarged 
that  he  did  on  the  9th  June  1887  feloniously  steal, 
take,  and  carry  away,  certain  money  of  the  moneys 
of  John  Bymer. 

2.  It  was  proved  that  the  prisoner  and  anothv 
man,  at  aboat  3  p.m.,  on  the  9th  June  last,  during 
the  Ascot  Bace  Meeting,  were  the  only  persons 
standing  upon  a  platform  or  stand  made  to  repr^ 
sent  "safes,"  or  iron  safe  chests.  The  words 
"  Griffiths,  the  Safe  Man,"  was  printed  upon  it 
The  stand  was  outside  the  course,  on  a  spot  on 
Ascot  Heath  where  carriages  were  placed,  and 
was  not  within  any  betting  inclosure  or  ring. 

3.  The  prisoner,  with  a  book  in  his  hand,  _wu 
calling  out  "  Two  to  one  against  the  field,"  jnst 
before  a  race  was  about  to  be  run.  Bymer  went  np 
to  him  and  asked  "  What  price  Bird  of  Freedom  P 
to  which  he  replied  "  Seven  to  one  to  win." 
Bymer  then  deposited  five  shillings  with  Back- 
master,  who  told  him  that  if  the  horse  won  he 
(Bymer)  would  win  thirty-five  shillings,  and  get  lus 
own  five  shillings  back.  He  also  deposited  raother 
five  shillings  with  Bnckmaster,  who  told  him 
that  he  would  have  fifteen  shillings  back,  in- 
cluding his  own  five  shillings,  if  the  horse  was 
first  or  second.  The  man  who  was  with  Bnck- 
master, and  was  acting  with  him,  received  the 
money,  and  the  latter,  with  whom  all  the  conver- 
sation took  place,  appeared  to  take  down  the  bet 
in  his  book,  and  gave  Bymer  a  card-ticket  with 
the  words  *'  Griffiths,  Safe  Man  "  upon  it. 

4.  While  the  race  was  being  run,  the  prisoner 
and  the  other  man  were  seen  by  one  of  the 
witnesses  to  walk  quietly  away.  They  were 
followed  for  about  twenty  yards,  and  on  the 
witness  at  once  returning  the  stand  had  gone. 
The  horse  "Bird  of  Freedom"  won  the  i«ce, 
and  thereupon  Bymer  went  back  to  the  place 
where  the  stand  mtd  been  and  he  foand  that  the 
prisoner  and  the  other  man  had  gone.  He  waitei 
there  for  half-an-honr  and  then  left.  Much  latw 
in  the  afternoon  Bytner  saw  the  prisoner  on 
another  part  of  Ascot  Heath,  and  said,  "  I  want 
2Z.  15».  from  you."  The  prisoner  said  he  knew 
nothing  about  it.  Upon  being  told  by  Bymer 
that  he  would  be  detained,  he  admitted  the  bet, 
and  said  he  had  not  the  money,  bnt  that  he  wta 
only  the  clerk,  and  could  take  the  proaecator  to 
the  man  who  had  it.  He  was  then  taken  into 
custody,  and  upon  him  were  found  card  tickets 
with  the  words  "Griffiths  the  Safe  Man"  upon 
them.  It  was  elicited  from  Bvmer  in  cross- 
examination  that  he  would  have  been  satisfied  if 
he  did  not  receive  back  the  game  particolar  coins 
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5.  At  the  close  of  the  case  for  the  proaecntion, 
on  behalf  of  the  prisoner  it  was  submitted  that 
Bymer  having  parted  voluntarily  with  the 
money  there  was  no  evidence  of  larceny  nor  of 
any  taking  by  prisoner,  and  none  of  obtaining  by 
false  pretence  or  trick. 

The  learned  chairman  declined  to  withdrair  the 
case  from  the  jury,  bnt  assented  to  state  this 
case.  No  evidencH  at  all  was  called  on  the  part 
of  the  prisoner,  and  a  verdict  of  guilty  was 
returned. 

The  question  for  the  opinion  of  the  court  was, 
whether  there  was  any  evidence  to  be  left  to  the 
jury. 

K«ith-Frith  for  the  prisoner. — In  this  case  the 
prisoner  might  perhaps  have  been  convicted  of 
obtaining  roone^  by  false  pretences.  Bnt  he  has 
not  been  indicted  for  false  pretences ;  and, 
although  upon  an  indictment  for  false  pretences 
a  prisoner  can  be  convicted  of  larceny,  he  cannot 
upon  an  indictment  for  larceny  be  convicted  of 
false  pretences.  There  was  no  larceny  here, 
because  there  was  no  taking  invito  domino.  [Lord 
C01.ERID6E,  C.J. — Why  cannot  it  be  larceny  by  a 
trick  ?]  In  larceny  by  trick,  although  the 
possession  is  parted  with,  the  ownership  does  not 
pass.  But  here  the  prosecutor  did  intend  to  part 
with  the  ownership  of  the  specific  coins  he  gave 
the  prisoner,  and  therefore  the  property  in  tnem 
passed.  [Hawkins,  J.  —  No  ;  the  prosecutor 
merely  intended  to  give  the  prisoner  the  coins  as 
a  deposit  to  abide  the  event  of  the  race.]  If  that 
were  so,  then  the  person  who'  makes  a  bet  with  a 
Oeo.  III.  sovereign  can  insist  upon  that  par- 
ticular coin  being  returned  to  him  if  he  wins. 
[Smith,  J. — ^Although  the  whole  thin^  was  a 
sham,  do  yon  say  that  the  prosecutor  intended 
to  part  with  his  coin  F]  No ;  but  if  the  owner- 
ship was  obtained  by  means  of  a  trick  as  well  as 
the  possession,  the  prisoner  ought  to  have  been 
indicted  for  false  pretences.  Here  the  prosecutor 
said  he  would  have  been  satisfied  had  he  not  got 
the  same  coins  back  ;  therefore  he  clearly  intended 
that  the  property  in  the  particular  coins  should 
pass.  [Hawkins,  J. — Is  not  Bex  v.  Bobson  (Rus. 
&  Ry.  413)  an  authority  that  the  property  did  not 
pass  under  the  circumstances  P]  No ;  for  there 
the  notes  were  never  intended  to  be  changed ; 
they  were  merely  deposited  as  a  stake.  Suppose 
here  that  Bird  of  Freedom  had  lost,  the  prisoner 
would  have  been  entitled  to  keep  the  5a.,  and 
oonld  not  have  been  indicted  for  stealing  his  own 
property  ;  and,  therefore,  as  the  property  passed 
there  could  be  no  larceny,  and  the  conviction 
should  be  quashed. 

Lord  CoLXKiDOE,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  is  right,  and  should  be 
affirmed.  The  only  question  left  to  us  by  the 
learned  chairman  is,  whether  there  was  any 
evidence  that  the  prisoner  had  been  guilty  of 
larceny  to  be  left  to  tne  j  ary.  In  my  opinion,  there 
was  abundant  evidence  from  which  the  jury  might 
infer  that  the  prisoner  was  guilty.  On  behalf  of 
the  prisoner  it  has  been  argued  that  there  is  no 
doubt  that  the  money  was  intended  to  be  parted 
with,  and  that  not  only  was  the  possession  of  the 
money  parted  with,  but  the  propertv  in  it  was  also 
intendeid  to  be  parted  with ;  and  tbat  therefore, 
as  the  property  was  intended  to  be  parted  with, 
there  could  be  no  larceny,  but  only  the  offence  of 
obtaining  money  by  false  pretences ;  and  that, 


although  the  prisoner,  if  he  had  been  indicted  for 
the  false  pretence,  could  have  been  convicted  of 
larceny,  tne  converse  does    not    hold  good,  and 
he  cannot,  upon  an  indictment   for  larceny,  be 
convicted  of  obtaining  money  by  false  pretences. 
To  that  there  seems  to  me  to  be  two  answers : 
the  first,  tbat,  sapposing  there  was  an  intention 
on  the  part  of  tne  prosecutor  to  part  with  the 
property  in  the  coin,  in  order  to  pass  the  property 
from  him  to  the  prisoner  there  must  have  been  a 
contract  under  wnich  it  could  pass ;  for  a  change 
of  property  could  only  have  taken  place  by  virtue 
of  a  contract  of  some  sort;   and  a  contract,  by 
the  very  meaning  of    the  word,  must    be  the 
bringing    together  of  two  minds.     Now,  here 
there  never  was  any  bringing  together  of  the 
minds  of  the  prosecutor  and  tne  prisoner  in  the 
shape  of  a  contract ;    for,  supposing  the  prose- 
cutor to  have  intended  to  have  parted  with  his 
money,  he  only  intended  to  do  so  on  the  assump- 
tion that  the  prisoner  intended  to  deal  honestly 
with  the  money  ;  whereas,  on  the  contrary,  the 
prisoner  never  intended  to  do  that,  but,  as  the 
evidence  shows  clearly,  intended  to  do  that  which 
the  prosecutor  never  for  a  moment  consented  to. 
No  contract  ever  existed,  therefore ;  and  there  is 
high  authority  that,  under  such  circumstances,  the 
property  in  the  article  does  not  pass.    In  Bex  v. 
Oliver  (Buss,  on  Grimes,  vol.  2,  p.  170),  which  was 
a   case   tried  before  Wood,  B.,   the  prosecutor 
there  had  a  quantity  of  bank-notes,  which  he 
wanted  to  change,  and  the  prisoner  offered  to 
change  them  for  nim.    The  prosecutor  gave  him 
the  bank  notes,  on  which  the  pri/ioner  decamped ; 
and  the  prosecutor  never  got  any  money  in  return. 
It  was  argued  that,  as  the  prosecutor  clearly 
intended  to  pass  the  property  in  the  bank  notes 
to  the  prisoner,  he  could  not  be  convicted  of 
larceny.    Bnt  Wood,  B.  held  that  the  case  clearly 
amounted  to  larceny  if  the  jury  believed  that  the 
intention  of  the  prisoner  was  to  run  away  with  the 
notes  and  never  to  return  with  the  gold,  and 
that  whether  the  prisoner  had  at  the  time  the 
animus  fvrandi  was  the  sole  point  npon  which 
the   question  turned,  for,  if    the    prisoner  had 
at  the  time  the  animui  furandi,  all  that  had  been 
said  respecting  the  property  having  been  parted 
with  by  the  delivery   was  without   foundation, 
as  the  property,  in  truth,  had  never  been  parted 
with  at  all,    The  learned  judge  further  said  that 
"  a  parting  with  the  property  in  goods  could  only 
be  effected  bv  contract,  which  required  the  assent 
of  two  minos ;  bnt  tlat  in  this  case  there  wa« 
not  the  assent  of  the  mind,  either  of  the  prose- 
cutor or  of   the  prisoner,  the   prosecutor  only 
meaning  to  part  with  his  notes  on  the  faith  of 
having  the  gold  in  return,  and  the  prisoner  never 
meaning  to  barter,  but  to  steal."     It  appears  to 
me  that  thai  is  not  only  good  sense,  but  very 
sound  law,  and  it  is  deceive  of  the  point  raised 
here.     I  am  of  opinion,  therefore,  that  there-  is 
evidence  of  larceny  her^,  and  that  the  trne  view 
to  take  of  the  case  is  that  the  property  did  not 
pass.    The   second  answer  appears  to  me  to  be 
found  in  the  case  of  Eex  v.  Bobton  (Russ.  &  By. 
413),  which  is  even  more  like  this  case  than  the 
case  I  have  already  cited.    In  Bex  t.  Bobson  the 
prosecutor  was   induced  by  the  prisoner's   con- 
federates to  make  a  bet  with  one  of  them,  and  to 
part  with   a  number  of  bank-notes  to  another 
of  the  confederates,  who  passed  it  on  to  the  pti* 

soner  to  hold  aa   stakeholder.     The,  prosecutor 
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having  apparently  lost  the  bet,  the  money  was 
givea  by  the  prisoner  to  the  confederate  with 
whom  the  bet  was   made,  and  he  went  away. 
Upon  these  facta  it  was  held  that,  where  there  is 
a  plan  to  cheat  a  man  of  his  property  under  colour 
of  a  bet,  and  he  parts  with  tne  possession  only  to 
deposit  the  property  as  a  stake  with  one  of  the 
confederates,    the  taking  by  sach  confederates 
is  felonious.    The  case  was  tried  by  Bayley,  J., 
who  told  the  jury  that  if  they  thought,  when  the 
notes  were  received,  there  was  a  plan  and  concert 
between  the  prisoners  that  the  prosecator  should 
never  have  them  back,  bat  that   they  should 
keep  them  for  themselves,  under  the  false  colour 
and  pretence  that  thb  bet  had  been  won,  he  was 
of  opinion  that  in  Doint  of  law  it  was  a  felonious 
taking   by  all.     The  jury   convicted,    but    the 
learned  judge  thought  proper,  as  the  case  came 
very  near  Bex  v.  Nicholson  (2  East  P.  C.  669),  to 
submit  it  to  the  consideration  of  the  judges, 
making  the  distinction  between  the  cases  that  in 
Bex  V.  Bobson,  at  the  time  the  prisoners  took  the 
prosecutor's  notes,  he  parted  with  the  possession 
only,  and  not  the  property ;  and  that  the  property 
was  only  to  pass  eventually,  if  the  confederate 
really  won  the  wager ;  and  that  the  prosecator 
expected  to  have  been  paid  had  the  confederate 
guessed  wrongly.    Ten  of  the  judges  considered 
the  case,  and  neld  the  conviction  right,  because, 
at  the  time  of  the  taking,  the  prosecutcr  parted 
only  with  the  possession  of  the  money.    Now  the, 
trae  view  of  the  case  here  is  exactly  like  the 
view  which  the  judges  took  in  that  case.    In  this 
case  the  prosecator  deposits  money   with   the 
prisoner  never  intending  to  part  with  that  money, 
but  being  told  that  in  a  certain  event  he  was  to 
have  that  money  and  something  more  added  to 
it  given  back  to  him.    The  prisoner,  on  the  other 
hand,  took  the  money  never  intending  to  give  it 
back,  and  decamped  with  it.    It  appears  to  me. 
therefore,  that  the  possession  only  of  the  mon^ 
was  parted  with,  and  that  the  prosecator  never 
intended  to  part  with  the  property  in  it.     No 
doubt  had  he  had  monev  given  back  to  him,  he 
would    not    have    inquired   into   the   qoeation 
whether  his  Own  5«.  came  back  to  him  or  not. 
But  that  does  not  affect  the  question  whether, 
when  he  placed  the  coins  in  the  prisoner's  hands, 
he  intenoed  to  pass  the  property  in  them  to  the 
prisoner.    At  all  events  there  was  plenty  of  evi- 
dence from  which  the  jury  could  find  that  such 
was  not  his  intention;  and,  in  my  opinion,  the 
conviction  should  be  affirmed. 

Pollock,  B. — I  have  nothing  to  add. 

Manistt,  J. — I  have  very  few  words  to  say.  I 
take  it  on  the  authorities  cited  by  my  Lord  that 
it  is  settled  law  that  if  a  man  parts  with  the 
possession  of  money,  but  does  not  intend  to  }mrt 
with  the  property  in  it,  and  the  person  receiving 
the  money  intends  at  that  time  to  steal  the  money 
in  a  certain  event,  that  there  then  is  larceny. 
That  is  the  ground  on  which  I  think  that,  as  m 
this  case  the  prosecator  never  intended  to  part 
with  his  6s.  except  in  the  event  which  did  not 
occur,  and  the  prisoner  never  intended  to  return 
the  money,  the  prisoner  was  guilty  of  larceny. 

Hawkins,  J. — The  only  question  for  our  deter- 
mination is,  whether  there  was  any  evidence  to 
go  to  the  jury.  I  am  of  opinion  that  there  was 
abundant  evidence.  I  think  the  evidence  pointed 
to  this,  that  the  whole  of  the  prisoner's  conduct 


pointed  to  an  original  and  preconcerted  plan  of 
the  prisoner  to  obtain  possession  of,  and  keq>  the 
money  of,  the  prosecator;  and  that  the  prosecutor 
never  intended  on  such  terms  to  part  with  the 
property  in  his  5«.  I  think,  therefore,  that  there 
was  abundant  evidence  of  larceny  in  this  case, 
and  that  the  conviction  should  be  affirmed. 

Smith,  J. — I  think  that  it  is  clear  the  prose- 
cutor never  intended  to  part  with  the  property  in 
the  5s.  except  on  condition  that  a  bond  fide  bet 
was  made.  I  think  also  that  there  is  evidence 
that  at  the  time  the  prosecutor  handed  the  &f.  to 
the  prisoner,  the  prisoner  intended  to  keep  posses- 
sion of  the  money,  whether  Bird  of  Freedom  lost 
or  won.  He  therefore  obtained  the  possession  of 
the  prosecutor's  money  by  means  of  a  pre- 
concerted and  premeditated  fraud^in  other  words, 
by  a  trick.  There  was,  therefore,  abundant  evi- 
dence of  larceny,  and,  in  my  opinion,  the  oonvic- 
tion  should  be  affirmed.         Conviction  affirmed. 

S<^citor  for  the  prisoner,  G.  BaeteU, 


VBWCASTKS  SITMMZB  ABSISBft 

Friday,  July  22, 1887. 
(Before  Matsew,  J.) 
The  Oceax  Ibon  Steamship  Insurance  Associa- 
tion V.  Leslie  and  othebs.  (a) 
Mutual  marine  inturanee  aieoeiaiion — Action  for 
conbnhxdion* — Wxwtiging  oymer — Prine^I  ami 
agmi — Policy  of  inturanee. 

The  managing  arul  part  owner  of  a  t/ltamMf 
became  a  memher  of  a  mutual  insurance  aetoeia- 
tion,  and  took  out  a  policy  on  behalf  of  himeelf 
and  hit  co-ovmer»  in  retpect  of  the  thip.  By  d* 
articlee  of  attooiaHon  every  person  v>a»  deemed 
to  be  a  member  "  who  in  his  own  nam^,  or  in  his 
name  as  agent,  irttures  amj  ship  inpurtuamee 
of  the  regviatioTit  of  the  company,  and  they 
alto  provided  that  the  funds  regiiired  for  ths 
payment  of  claims  shotdd  "  be  raited  by  eonfri- 
tyiUions  from  all  the  members."  By  the  policy  ii 
was  agreed  between  the  astured  and  the  company, 
"  thai  without  pryudiee  to  the  rights  and  remedies 
of  the  company  agaimt  the  said  person  or 
persons  fleeting  this  insurance,  as  a  member  or 
menibers  of  the  company,  m  retpect  of  this  insur- 
ance, the  assured  shall  pay  to  the  company,  ift 
View  of  premivnu,  all  the  sums  and  contribtmons 
which  tJie  company  are  entitled  to  call  upon  the 
said  person  or  persons  effecting  this  inturante, 
as  a  member  or  members  of  the  company,  to  pay 
to  thf  company  in  respect  of  this  inturanes 
according  to  the  artides  of  attoeiation  of  the 
company,  and  that  the  proritioni  contained  in 
the  taid  articlet  of  attoeiation  thaU  be  deemsd 
and  considered  part  of  this  policy,  and  shall,  to 
far  as  regards  this  insurance,  be  <u  binding  upon 
the  astured  at  upon  the  taid  person  or  jtertons 
Reding  this  insurance."  Certain  contributions 
Itaving,  in  ac-cordanee  with  the  artidei  of  asso- 
ciation, become  payable  by  the  managing  owner 
in  respect  of  the  ship,  and  the  managing  owmt 
being  bankrupt,  the  eusocicUion  sued  ike  other 
owners  to  recover  the  contribuiiont : 

(a)  Bepoited  bj  J.  P.  Aamuu.  uid  BnTua  Anaat^t'V^ 
Buitaten-M-Lur.. 
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SM,  that,  under  the  temi$  of  the  policy,  they  were 
Udble,  although  the  policy  was  effected  by  the 
manapi/M  mener  alone. 
The  TTnited  Kingdom  Matnal  Steamship  Insur- 
ance Association  Limited  v.  Neville  (19  Q.  B. 
Div.  110)  diitinguUihed. 
This  was  an  action  by  the  Ocean  Iron  Steamship 
Insurance  Association  against  Andrew  Leslie  and 
others,  part  owners  of  the  steamship  Howick,  to 
recover  contributions  by  way   of   premiums  in 
respect  of  the  insurance  of  the  steamship. 

The  plaintiffs  also  claimed,  under  the  terms  of 
the  policies  in  question,  interest  at  7^  per  cent, 
per  annum  on  the  contributions  from  the 
respective  dates  of  the  calls  becoming  due  until 
paypient  or  judgment. 

The  defendants  other  than  William  Johnson, 
the  managing  owner  of  the  Hawick,  delivered  the 
following  defence : 

1.  The  now  pleading  defendants  do  not  admit  that 
IlieiT  Tespective  istereits  in  the  s.s.  Sowick  were 
insnred  with  the  plaintiffs  daring  any  portion  of 'the 
parioda,  and  snbjeot  to  any  of  the  policies  in  the  state- 
ment of  olaim  mentioned. 

2.  If  the  laid  inenranoea  or  poUoiea  were  effeotad  in 
fact,  which  ia  not  admitted,  they  were  not  effected  by  the 
aaid  defendants  or  with  their  anthority,  nor  were  they 
partiea  thereto  or  rendered  liable  in  respect  thereof  as 
nndiaoloeed  principals  or  otherwiae.  The  defendants 
were  not  members  of  the  plaintiff  association. 

3.  The  said  defendants  do  not  admit  that  any  portion 
of  the  oontribntions  referred  to  in  the  particnlais  in  the 
statement  of  claim,  or  of  the  interest  in  reapect  thereof, 
has  in  fact  become  dne  to  the  plaintiffs  nnder  the  said 
inanrancea  or  policies.  They  deny  that  by  the  terms 
thereof  or  otherwise  the  same  has  become  dne  and 
payable  by  them  to  the  plaintiffs,  or  that  they  are  liable 
to  pay  the  same  in  lien  of  preminms  or  otherwise. 

The  case  was  tried  at  the  Newcastle  Assises, 
by  Mathew,  J.,  without  a  jury,  when  the  following 
facts  were  proved : — 

The  plaintifis  were  an  association  for  the 
purposes  of  mutual  marine  insurance  of  iron 
steamships.  One  William  Johnson  was  part 
owner  and  manager  of  the  steamship  Hounek, 
He  became  a  member  of  the  plaintiffs'  associa- 
tion in  respect  of  the  Howick,  of  which  the 
defendants  were  part  owners,  and  took  oat  a 
ptolicy  on  the  ship  nnder  the  rules  of  the  associa- 
tion. Johnson  having  become  bankrupt,  and 
being  unable  to  pay  the  contributions  due  to  the 
comptmy  in  respect  of  the  Howick,  the  present 
action  was  instituted. 

The  plaintiffs'  memorandum  of  association 
stated  tnat  the  company  was  established  for  the 
"mutual  insurance  of  iron  steamships  insured 
with  the  company  by  members  of  the  company." 

The  2nd  article  of  association  provided  that, 

Every  person  ahall  be  deemed  to  bare  agreed  to  become 
and  to  be  a  member  of  the  company,  who  in  his  own 
name,  or  in  hia  name  as  agfent,  insures  any  ship  in 
puranance  of  the  regulations  of  the  company. 

The  36th  article  provided  that. 

The  fnnda  required  for  the  payment  of  claims  shall  be 
raised  by  contribntiona  from  all  the  members  in  the 
proportions  which  the  anma  insured  by  them  reapeotiTely 
bear  to  the  amount  of  all  the  auma  inaured  by  the 
company  at  the  reapectiTe  times  of  the  loaaea  giving 
rise  to  the  olaima,  provided  that  the  member  who 
inanrea  a  ahip  which  ia  lost  shall  contribute  not  leaa 
than  4  per  cent,  on  any  one  policy  on  the  aum  insured 
In  him  thereon,  ezcluaiTe  of  hia  contribntiona  in  respect 
of  other  auma  inaured  by  him  on  other  ahipa. 

The  iSth  article  provided  that, 

If  a  member  shaD  .    .    .  become  bankrupt,   file  a 


petition  for  the  li<inidation  of  his  affairs,  oomponnd 
with  hia  creditora,  or  atop  payment  .  .  .  the  inauranoes 
effected  by  him  shall  expire  at  noon  on  the  sixth  day 
after  the  date  of  any  anoh  event  as  aforesaid,  unleas  the 
IcRal  representative  ...  or  other  peraons  to  be 
approved  by  the  direotora  ahall  guarantee  the  payment 
of  all  contribntiona  which  are  or  may  become  due  to  the 
company  in  respect  of  the  insnranoes,  and  the  directors 
in  their  discretion  shall  accept  such  guarantee. 

The  18th  article  provided  that. 

Every  contract  of  insurance  ahall  be  by  a  polic]^  in 
auoh  form  aa  the  directors  shall  from  tune  to  nme 
determine,  provided  that  all  policies  existing  at  any  one 
time  ahall  be  to  the  aame  effect,  except  that  the  hnll 
and  machinery  may  be  valued  in  any  policy  either 
together  or  aeparately  as  the  owner  may  require. 

The  policy  made  in  respect  of  the  steamship 
Howick  began  with  the  following  words  : 

Be  it  known  that  William  Johnson  (hereinafter  called 
the  aaid  peraon  or  persona  effecting  this  insurance)  as 
well  in  his  or  their  own  name  or  names  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth,  may,  or  ahall  appertain,  in  part 
or  in  all,  aubjeot  to  the  proviaiona  hereinafter  contained, 
doth  moke  aaauranoe,  and  cause  himself,  or  themselves, 
and  them  and  every  of  them,  to  be  insnred. 

There  was  also  a  clause  providing  as  follows : 
And  it  ia  mutually  agreed  between  the  assured  and 
the  company  that,  without  prejudice  to  the  rights  and 
remedies  of  the  company  against  the  aaid  person  or 
persons  effecting  this  insurance,  as  amember  or  members 
of  the  company  in  reapect  of  this  insurance,  the 
assured  shall  pay  to  the  company  in  lien  of  premiums 
all  the  auma  and  oontribntions  which  the  company  are 
entitled  to  call  upon  the  said  person  or  persons  effecting 
this  insurance,  as  a  member  or  members  of  the  company, 
to  pay  to  the  company  in  respect  of  this  insurance 
acoording  to  the  articles  of  association  of  the  company, 
and  that  the  provisions  contained  in  the  said  articles  of 
association  snail  be  deemed  and  considered  part  of  this 
policy,  and  shall,  so  far  as  regards  this  insurance,  be  as 
binding  upon  the  aaaured  aa  upon  the  aaid  person  or 
persons  effecting  this  insurance. 

Oainsford  Bruce,  Q.C.  and  Straehan  for  the 
plaintiffs. 

Walton  and  Boyd  for  the  defendants. 

Cur.  adv.  vuU. 

July  22. — ^Mathew,  J. — This  action  was  brought 
by  the  plaintiffs,  a  mutual  insurance  association, 
incorporated  under  the  Joint  Stock  Companies 
Act,  against  the  defendants,  who  are  the  owners 
of  a  ship  insnred  with  the  association,  to  recover 
certain  contributions ;  in  other  words,  to  recover 
the  premiums  payable  by  the  defendants  in 
respect  of  the  insurance  of  a  ship  effected  with 
the  plaintiff  company.  Now,  it  was  quite  clear, 
and  indeed  was  not  seriously  disputed,  that  the 
ship  had  been  insured  through  a  Mr.  Johnson, 
an  agent,  on  behalf  of  the  owners,  with  the 
plaintiffs,  and  insnred  upon  the  principle  of 
mutual  insurance,  whereby  those  that  were  insured 
became  liable  to  contribute  to  any  losses  that 
might  be  sustained  by  other  members  of  the 
association.  It  was  said  that  the  defendants  as 
owners  of  the  ship  had  had  the  benefit  of  the 
insurance,  and  had  their  ship  protected.  It  was 
assumed  for  the  purposes  of  this  part  of  the 
case  that  they  had  been  paid  the  amount  of  the 
premiums,  and  it  was  said  that  in  fairness  and  in 
Ijustiue  they  were  bound  to  hand  over  to  the 
plaintiffs  the  amount  of  the  contributions  that 
some  of  them  it  was  admitted  were  liable  to  pay. 
On  the  other  hand,  it  was  said  that  there  was  a 
technical  answer  to  the  plaintiffs'  claim.  It  was 
said  that  Johnson,  the  person  through  whom  the 
insurance  had  been  effected,  was  the  person  liable. 
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and  that  the  plaintiffs  had  contracted  themselves 
ont  of  the  right  to  have  recourse  to  anybody 
bnt  Johnson,  and  reliance  was  placed  upon  recent 
decisions,  particularly  the  decision  in  Tlie 
United  Kingdom  Steamahip  Auociation  v.  Neville 
(19  Q.  B.  Div.  110).  Now,  for  the  pnrpose  of  this 
insurance,  Lloyd's  policy  in  the  old  form  has 
been  made  the  basis  of  the  contract,  and  before 
dealing  with  that  form  of  contract  in  connection 
with  this  mutual  insurance  nndertaking,  it  may 
be  desirable  to  sav  a  word  as  to  the  meaning  of 
Lloyd's  policy.  It  attention-  had  been  paid  to 
that,  I  think  we  should  have  been  spared  a  con- 
siderable amount  of  discussion  with  reference  to 
the  meaning  of  this  policy — the  policy  issued  by 
this  mutual  insurance  association.  In  the 
ordinary  form  of  Lloyd's  policy,  the  policy  is 
effected  through  a  broker;  but  the  contract  is 
not  with  that  broker,  the  contract  is  with  the 
persons  interested  in  the  ship.  In  order  that  the 
policy  should  be  effected,  and  in  order  that  the 
underwriter  should  be  itade  Ijiable  upon  it,  the 
broker  must  be  proved  to  have  been  acting  for 
a  principal  interested  in  the  subject-matter  of  the 
insurance,  and  to  have  made  the  contract  on  his 
behalf.  Without  the  authority  to  him  to  effect  the 
policy  on  the  principal's  behalf,  the  policy  is  a 
nullity.  It  is  a  wager  policy  only.  The  necessary 
consequence  and  the  essential  character  of  a  policy 
of  insurance  is  that  it  is  a  contract  of  inedmnity, 
and  if  an  agent,  or  the  nominal  person  whose 
name  was  used  for  the  purpose  of  the  contract 
with  the  underwriters,  were  to  insert  in  a  policy 
that  he  should  be  deemed  to  have  an  interest,  or 
that  the  policy  should  be  the  proof  of  interest, 
it  is  only  necessary  to  refer  to  the  statutes,  which 
condemn  that  and  make  such  a  course  of  pro- 
ceeding impossible.  It  is  absolutely  necessary 
to  the  contract  of  insurance  in  the  ordinary  form 
that  it  should  be  made  with  persons  interested  in 
the  subject-matter  of  insurance.  Now,  mutual 
insurance  is  the  simplest  thing  in  the  world  if 
you  have  not  to  record  it  in  written  documents. 
It  is  the  most  laudable  and  the  most  excellent 
way  of  effecting  insurance,  and  is  a  system  by 
which  everybody  insured  is  at  once  underwriter 
and  assured — i.e.,  entitled  to  recover  for  his  losses 
against  those  associated  with  him,  and  they  are 
entitled  to  contribution  from  him  for  any  loss 
sustained  by  any  one  of  them.  This  very  simple 
principle  was  acted  on  very  successfully  for  many 
years  until  technical  difficulties  began  to  be 
interposed.  The  first  technical  difficulty  was 
this :  all  mutual  insurance  associations  were 
ordered  to  be  incorporated  as  joint  stock  com- 
panies. That  was  technicality  number  one. 
Technicality  number  two  was  that  under  statutes 
framed  for  different  purposes  which  were  positive 
in  their  terms,  every  contract  of  insurance  had 
to  be  a  written  document ;  in  other  words,  there 
must  b«  a  policy  of  insurance.  Those  two  con- 
ditions having  to  be  complied  with,  the  mutual 
insurance  associations  set  themselves  to  work,  by 
various  rules,  to  endeavour  to  reconcile  those 
strict  rules  of  law  with  the  conduct  of  their 
business,  and  different  rules  have  been  adopted 
and  have  been  framed  to  meet  the  decisions  on 
the  subject.  Now,  in  Neville's  case  the  court  had 
.  before  it  a  series  of  rules  framed  to  enable  the 
association  conveniently  to  carry  out  the  purposes 
for  which  it  was  constituted — the  purpose  of 
effecting  the  mutual  insurance  of  the  different 


members.  The  principle  adopted  was  this:  It 
was  arranged  that  the  agent  was  to  be  taken  to 
be  the  person  insured  for  all  purposes,  and  the 
insurance  association  were  to  look  to  him  tor 
contributions,  which  contributions  he  of  coarse 
was  to  collect  from  the  owners  of  the  ship  he 
represented ;  but,  on  the  other  hand,  he  was  to  sne 
or  make  a  claim  on  behalf  of  all  the  owners  for 
whom  he  was  acting.  That  was  a  very  simple 
and  a  very  exceUent  way  of  carrying  ont  the 
purposes  of  the  undertaking  until  there  happened 
what  people  do  not  ordinarily  anticipate,  viz.,  the 
insolvency  of  somebody  connected  with  the  trans- 
action. That  happened  in  Neville's  action  {uhi  (up.), 
where  a  person  named  TuUy,  the  managing  owner 
of  the  snip  there  in  question,  stopped  payment. 
At  the  time  he  stopped  payment  ne  was  largely 
indebted  to  the  association  in  respect  of  the 
insurance  of  different  ships,  and  particularly  of 
the  ship  in  question.  The  amount  of  the  contri- 
butions in  respect  of  that  ship  had  never  been 
paid  by  the  owners  of  the  ship.  Natnr^y 
.enough  the  insurance  association,  fiuling  to  recover 
the  amount  of  these  payments  fromTnlly,  throngh 
whose  hands  it  was  expected  the  payments  would 
come,  sued  the  principals,  the  persons  who  were 
bonnd  to  place  'Tnlly  in  funds  to  enable  the  pay- 
ments to  be  made,  and  they  were  met  with  toe 
nsual  technical  difficulties.  It  was  said  that  the 
scheme  of  the  association  and  its  mles  which 
were  incorporated  with  the  policy  came  to  this: 
that  the  nnderstanding  of  everyboidy  was  that  the 
association  was  to  look  to  Tullv  alone,  and  not  to 
look  to  Tully's  principals.  They  were  described 
in  the  case  as  undisclosed  principals — a  descrip- 
tion which  I  should  hesitate  to  adopt  as  strictly 
correct,  because  a  man  may  be  a  principal  and  a 
disclosed  principal  although  his  name  is  not 
mentioned — but  the  owners  of  the  ship  were  sued 
by  the  association  upon  the  footing  that  they 
were  the  persons  assured  in  the  association,  and 
therefore  bound  to  pay  the  premiums.  The 
objection  was  made  that  if  ^ou  look  at  the  terms 
of  the  policy  and  of  the  articles  of  association,  it 
will  appear  that  the  plaintiffs  had  contracted 
themselves  out  of  the  right  to  go  beyond  Tally, 
and  that  they  had  no  right  to  sue  the  defendants. 
Now,  I  entirely  concur  in  the  reasoning  of  Pry, 
L.J.  in  that  case,  with  this  observation  :  it  appears 
to  me  that  the  conclusion  arrived  at  did  not  only 
depend  upon  the  terms  of  the  contract  between 
the  association  and  Tully,  but  upon  the  fact  that 
the  assured  were  parties  to  that  arrangement. 
The  owners  of  the  ship  took  the  benefit  of  the 
contract  upon  the  footing  that  they  were  not  to 
be  looked  to,  bnt  that  their  agent  was,  for  the 
payment  of  the  amount  of  contributions.  That 
such  an  arrangement  is  not  unknown  to  the  law 
of  insurance  is  clear  when  we  refer  to  what  occurs 
under  Lloyd's  policies  with  reference  to  premiami. 
Under  the  ordinary  policy  the  underwriter  looks 
for  his  premiums  to  the  broker,  and  not  to  the 
assured.  That  result  is  brought  about  in  two 
ways :  first,  by  the  insertion  in  the  policy  of  a 
receipt  for  the  preminms ;  and,  secondly,  by  the 
course  of  business,  which  treats  the  broker  as  the 
person  liable  to  the  underwriter,  and  not  the 
principal.  If  all  that  arrangement  were  expanded 
and  set  forth  in  the  policy,  and  if  it  were  part  of 
the  contract  of  insurance  in  respect  of  the 
premiums  that  the  underwriter  should  look  to 
the  broker  and  not  to  the  principal,  ilj  is  quite 
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clear  that  that  tronld  be  operative.  That  is 
practically  what  was  done  in  Neville's  case.  The 
contract  there  was  that  the  insurance  contribu- 
tions— the  premiums — should  be  paid  by  Tuily,  and 
not  be  paid  by  the  assured.  If  I  am  right  m  the 
interpretation  which  I  pat  on  the  decision  in 
Neville's  case,  it  i?  only  necessary  to  contrast  this 
case  with  that  in  order  to  see  how  completely 
they  differ  from  each  other.  I  do  not  go  tnrou^n 
the  different  clauses  in  the  articles  of  associa- 
tion in  Neville's  case,  and  merely  say  that  I 
entirely  concur  in  the  view  taken  by  Fry  and 
Lopes,  L.JJ.,  and,  as  I  understand,  also  taken  by 
the  Master  of  the  Soils,  that  the  resnit  of  the 
stipulations  there  was  that  the  plaintiffs  had 
contracted  themselves  out  of  the  right  to  look  to 
the  principal.  As  if  in  anticipation  of  those 
difficulties,  we  find  a  clause  in  this  policy  of 
insurance  upon  which  the  plaintiffs  rely.  That 
clause  is  in  the  following  terms :  "  It  is  mutually 
agreed  between  the  assured  and  the  company" — 
there  is  no  question  that  "  the  assured "  are  the 
persons  interested,  the  persons  for  whose  benefit 
the  insurance  is  made,  that  is  the  ordinary  mean- 
ing of  the  term  "  assured "  in  insurance  law, 
and  there  is  no  reason  for  rejecting  it,  as  far  as 
I  can  see,  in  interpretins;  this  policy — "it  is 
mutually  agreed  between  the  assured  and  the 
company  that  without  prejudice  to  the  rights  and 
remedies  of  the  company  against  the  said  person 
or  persons  effecting  this  insurance"  (tnat  is, 
M^ainst  Johnson)  "  as  a  member  or  members  of 
the  company  in  respect  of  this  insurance,  the 
assured  (that  is,  the  party  interested)  "  shall 
pay  to  the  company  in  lieu  of  premiums  all  the 
sums  and  contributions  which  the  company  are 
entitled  to  call  upon  the  said  person  or  persons 
effecting  this  insurance  as  a  member  or  members 
of  the  company  to  pay  to  the  company  in  respect 
of  this  insurance  according  to  the  articles  of 
association  of  the  company,  and  that  the  pro- 
visions contained  in  the  said  articles  of  associa- 
tion shall  be  deemed  and  considered  part  of  this 
policy,  and  shall,  so  far  as  regards  this  insurance, 
be  as  binding  upon  the  assured  as  upon  the  said 
person  or  persons  effecting  this  insurance." 
Sir.  Wslton  and  Mr.  Boyd  did  their  best  to 
struggle  against  the  plain  language  of  that 
clause,  but  it  seems  to  me  to  be  as  clear  as  the 
ILsht.  The  company,  not  content  with  the  liability 
01  the  agent,  as  was  the  case  in  Neville's  case, 
stipulate  that  they  shall  be  entitled  to  look  to 
the  principal ;  in  other  words,  they  emphatically 
contract  that  the  principal  shall  be  liable  to 
them  as  well  as  the  agent.  It  is  clear  that  that 
contract  is  binding  on  the  assured,  not  from  their 
being  parties  who  sign  the  contract,  or  put  their 
seal  to  it,  but  as  being  the  persons  to  whom  the 
policy  is  issued,  and  who  are  to  have  the  benefit 
of  it.  The  first  observation  made  by  the  learned 
counsel  about  this  clause  was  that  it  was  insen- 
sible and  absurd,  and  that  it  had  been  inserted 
by  some  ignorant  person  who  did  not  know  what 
he  was  doing,  and  that  there  was  a  confusion  as 
to  the  meaning  of  the  words  "  assured  "  and  "  the 
persons  effecting  this  insnrance."  I  feel  quite 
unable,  notwithstanding  the  ability  with  which 
that  view  was  presented,  to  adopt  that  conclusion. 
The  clause  was  framed  by  a  man  who  knew  what 
he  was  about,  and  it  appears  to  me  that  anyone 
who  reads  it  will  quite  readily  follow  the  object 
the  person  had  in  inserting  this  clause  in  the 
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policy.  The  main  object  is  to  do  that  which  is 
perfectly  right,  perfectly  equitable,  and  perfectly 
fair,  viz.,  to  secure  that  the  persons  having  the 
benefit  of  the  contract  should  meet  the  liabilities, . 
and  that  the  company  should  not  be  compelled  to 
have  recourse  to  an  agent,  who  may  stop  pay- 
ment, who  may  abscond,  who  may  die,  or  who 
may  not  choose  to  assist  them.  The  next  point 
made  was  that  the  clause  was  lUtra  vires.  On 
this  it  appears  to  me  it  would  be  very  desirable 
if  counsel  would  refer  to  the  essential  character 
of  the  contract  of  insurance.  It  was  said  to  be 
ultra  vires  because  the  scheme  of  this  association 
was  that  the  only  persons  with  whom  the  associa- 
tion should  deal  were  agents,  and  not  principals. 
The  principals,  of  course,  were  named,  but  when 
no  principal  was  named,  the  agent  might  be 
either  manning  owner,  with  no  interest  in  the 
ship,  or  ship  s  husband.  It  was  said  that  for  all 
purposes  the  contract  is  to  be  assumed  to  be  a 
contract  between  the  company  and  the  agent  and 
nobody  else.  That  was  insisting  on  what  was 
impossible  according  to  the  rules  of  commercial 
and  insurance  law.  The  parties  to  the  contract 
of  insurance,  whether  it  be  mutual  insurance  or 
a  contract  effected  at  Lloyd's,  are  the  persons 
interested  on  the  one  hand,  and  the  persons 
underwriting  it  on  the  other.  If  you  assume  the 
object  of  the  association  to  be  to  insure  ships 
and  to  protect  their  owners,  how  is  it  possible  to 
say  it  IS  ultra  vires  to  stipulate  that  the  owners 
shall  be  liable  for  the  premiums  on  the  ships 
insured  with  the  association  P  The  argument  is 
an  impossible  one,  and  as  soon  as  the  true 
character  of  the  insnrance  came  to  be  considered, 
it  was  clear  that  it  could  not  be  adopted.  The 
contract  alone  with  Johnson,  assuming  him  only 
to  be  managing  owner,  unless  he  was  authorised 
to  represent  the  owners,  would  be  null  and  not 
binding  on  him.  It  would  be  a  wagering  policy, 
a  policy  with  no  interest,  and  a  policy  under 
wluch  nobody  could  recover.  The  object  of  the 
insurance  is  not  to  protect  the  agent,  or  to  make 
contracts  with  agents  who  choose  to  insure 
particular  ships  calling  themselves  agents,  but  to 
insure  the  shipowners.  If  you  once  arrive  at 
that  as  the  clear  meaning  of  the  parties,  what  can 
be  more  within  the  powers  of  the  association, 
more  equitable,  or  more  clearly  right,  than  that 
the  association  should  stipulate  that  it  should 
have  a  right  to  look  to  the  real  persons  protected 
by  the  insurance,  and  not  to  an  agent  in  the  event 
of  that  agent's  insolvency  P  In  that  view  of  the 
matter  it  appears  to  me  that  on  that  point  the 
construction  of  the  policy  must  bo  against  the 
defendants.  Sundry  subordinate  points  were  then 
raised.  In  the  first  place,  it  was  suggested  that 
Johnson  was  only  entitled  to  pledge  the  credit  of 
each  owner  for  his  own  share.  There  was  evi- 
dence on  this  point,  but  the  result  of  it  was  that 
Johnson  was  in  the  ordinary  way  acting  on 
behalf  of  all  the  owners  of  the  ship,  and  all  the 
owners  were  therefore  as  liable  for  the  premiums 
of  insnrance  as  they  would  be  for  necessaries. 
There  was  no  indication  of  an  intention  that  each 
owner  in  respect  of  bis  own  share  only  instructed 
Johnson  to  effect  the  insurance.  Then  a  further 
point  was  raised.  It  was  said  that  there  was  a 
clause  in  the  articles  of  association  which 
affected  the  extent  of  the  defendant's  liability 
under  the  circumstances  that  had  occurred,  vii., 
a  clause  providing  for  the  cesser  of  the  insurance 
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on  the  tuuikraptcyof  the  member,  and  as  Johnson 
ma  clearly  a  member  within  the  meaning  of  the 
rule,  it  was  said  that  his  bankruptcy  exonerated 
the  other  owners  in  respect  of  his  shares,  which  I 
think  were  twenty-three  sixty-fonrths.  It  appeared 
Irom  Johnson's  evidence  that  he  had  been  a  mnrt- 
sagor  of  the  ship  from  the  -very  first,  and  when 
nis  mortgage  came  to  be  registered — by  the  time 
it  came  to  the  knowledge  of  the  directors  of  this 
company,  if  they  thought  proper  to  exercise  the 
power  conferred  oy  the  articles  against  him,  they 
oad  not  done  so — ^he  said  then  there  was  a  hope 
that  everything  would  come  right,  and  he  con- 
tinned  to  be  insured,  and  he  has  been  sued  for 
the  premiums  and  judgment  recovered  against 
Iiim.  I  therefore  see  no  ground  for  suggesting 
that  any  benefit  could  arise  to  his  co-owners 
because  of  the  existence  of  that  rule  in  the 
articles  of  association.  Then  Mr.  Boyd  took 
this  point :  He  said  that,  when  the  account  comes 
to  be  taken,  there  may  be  an  equity  in  favour  of 
some  of  hiH  clients.  It  may  turn  out  that  some 
or  all  of  them  have  accounted  to  Johnson  for  the 
amount  of  their  premiums,  and  therefore  have 
an  equity  to  decline  to  pay  under  the  terms  of 
the  policy  the  present  plaintiffs.  Well,  Mr. 
Chunsford  Bruce  had  sufficient  confidence  in  the 
position  of  his  clients  to  agree  that,  if  any  such 
point  should  arise  in  taking  the  account,  it  should 
oe  dealt  with  hereafter.  As  at  present  advised, 
I  think  it  extremely  improbable  that  any  such 
point  will  arise,  and,  if  it  does,  it  will  be  available 
lor  the  defendants,  because  the  terms  of  this 
policy  seem  to  me  to  be  so  clear  and  strong.  At 
the  moment,  I  direct  judgment  for  the  plaintiff, 
mth  costs,  for  an  amount  to  be  settled  by  a  person 
to  be  named  by  the  parties  in  accordance  with 
the  ag^reement  come  to,  or  by  me  in  the  event  of 
a  difference.  The  point  suggested  by  Mr.  Boyd 
is  reserved,  and  also  the  costs,  and  I  give  either 
party  liberty  to  apply  generally. 

Solicitors  for  the  plaintiff,  Leiteh,  I)odd,  and 
Bramwdl,  Kewcastle-npon-Tyne. 

Solicitors  for  the  defendants,  H.  G.  Cocik  and 
Ball,  agents  for  H.  A.  Adamton,  North  Shields. 


May  12, 13,  and  July  14,  1887. 

(Before  the  Lord  Chamcillob.  (Halsbury),  Lords 
Watson,  Bsaxwsll,  Fitzgxsals,  Hxbschxll, 
and  Macnaohten.) 

Hakilton  v.  Faksokf.  (a) 

ox  affxaIi  iBoiriHX  couKT  op  atpxal  nr  xvsi^ini. 

Ship — Charter-party — Bill  of  lading — Exception* 
— Dangert  and  accidents  of  the  teat — Bamage 
earned  by  ratt. 

A  cargo  of  rice  wat  thipped  under  a  ekarler^party 
and  billi  of  lading,  which  eee^pted  "dangert 
and  aeeidentt  of  the  teat  .  .  .  of  whatever 
nature  and  kind."  Baring  the  voyage  the  cargo 
wat  damaged  hy  tea^water  entering  through  a 
pipe  which  had  been  gnawed  by  rait.  Jt  wat 
admitted  that  the  ship  wat  teaworthy,  and  that 
there  wat  no  negUgenee. 

Held  (reverting  the  judgment  of  the  court  below), 

(•)  SapofMd  by  0. 1.  lULina,  bf..  BwrislBHMrnr. 


thai  the  damage  wat  within  the  exception,  and 
that  the  shipowner  v>as  not  liable. 

This  was  an  appeal  from  a  judgment  ot  the  Gonrt 
of  Appeal  (Lord  Esher,  M.B.,  Bowen,  and  Fry, 
L.JJ.)  reported  in  55  L,  T.  ILep.  N.  8.  499,  and 
17  Q.  B.  Uiv.  670,  who  had  reversed  a  judgment 
of  Lopes,  L.J.,  upon  further  consideration  of  an 
action  tried  before  him  at  the  Liverpool  Summer 
Assizes  1885. 

The  appellants  were  the  owners  of  the  steam- 
ship Inehrhona,  and  the  respondents  vrere  mer> 
chants  in  London  and  the  rice  ports.  The  question 
for  decision  was,  whether  -the  respondents  were 
entitled  to  recover  from  the  appellants  the  sum  of 
lOOOI.  by  way  of  damages  for  breach  of  contract 
contained  in  certain  bills  of  lading  dated  the  26th 
March  1884,  on  a  carg^o  of  rice  shipped  by  the 
respondents  at  Akyab,  on  board  the  Inehrhona, 
and  delivered  in  a  damaged  condition.  It  ap- 
peared that  the  damage  to  the  rice  was  occasioned 
Dy  sea- water  which  had  got  into  the  hold  throng^ 
a  hole  which  had  been  made  in  a  pipe  by  rati. 
The  appellants  relied  on  the  exceptions  in  the 
bills  of  lading  as  freeing  them  from  liability  for 
the  damage  so  occasioned.  The  perils  excepted 
in  the  bills  of  lading  were  "  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and 
stetuDi  navigation  of  whatever  nature  and  kind 
soever  excepted."  There  was  a  dispute  at  the 
trial  as  to  whether  the  rats  had  been  allowed  to 
come  on  board  by  the  shippers  in  the  course  of 
shipping  the  rice  at  Akyab.  The  jury  found  as 
to  this,  that  the  rats  that  caused  the  damage  were 
not  brought  on  board  by  the  shippers  in  the 
course  of  shipping  the  rice.  A  second  question 
was  left  to  the  jury — namely,  whether  those  on 
board  the  vessel  took  reasonable  precautions  to 
prevent  rats  coming  on  board  during  the  ship- 
ping of  the  rice.  This  question  the  jury  did  not 
answer,  as  the  appellants'  counsel  at  the  trial 
sidmitted  that  it  became  immaterial,  having 
regard  to  the  finding  on  the  first  question. 
There  was  no  dispute  at  the  trial  as  to  the  &ct 
of  damage  or  the  amount  thereof,  and  it  was 
further  agreed  that  the  damage  was  caused  during 
the  voyage  home,  after  the  snip  had  left  Akyab, 
by  sea- water  passing  through  a  hole  made  by  rats 
in  a  leaden  discharge  pipe  connected  with  a  bath- 
room in  the  vessel.  It  was  admitted  that  the 
effect  of  the  finding  of  the  jury,  having  regard 
to  the  evidence  was,  that  the  rats  which  ate  the 
pipe  were  in  the  ship  before  the  cargo  was  loaded. 
The  appellants  did  not  offer  any  evidence  to  show 
that  it  was  impossible  to  exclude  rats  altogether 
from  the  ship,  or  that  it  was  not  possible  by 
reasonable  care  and  skill  to  prevent  rats  when  on 
board  from  doing  the  mischief  which  caused  the 
damage  in  this  case. 

Lopes,  L.J.  gave  judgment  for  the  defendants 
(the  present  appellants),  but  his  judgment  was 
reversed,  as  above  mentioned. 

Bigham,  Q.C.  and  Barnes  appeared  for  tiie 
appellante,  and  argued  that  any  incursion  of 
sea-water  from  natural  causes  which  migbt  be 
guarded  against  by  ordinary  care  is  an  "  anddent 
of  the  sea."  This  loss  was  within  the  exceptiMt 
being  sea  damage  to  cargo  without  neg^i^ienoa; 
and  there  is  no  difference  in  the  constmctim  ol 
tim  words.  "  dangers  or  perils  of  the  seas "  in 
polidwa  of  msnrance,  or  in  charter-parties  and 
gitized  by  ^- 
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billa  of  lading,  except  that  under  the  two  latter 
the  shipowner  is  bound  to  exercise  reasonable 
cure.  The  case  is  not  covered  bj  authority. 
Damaf^  to  a  ship's  bottom  by  yermin  at  sea  is 
not  within  the  exception : 

AOa  T.  HdU,  1  Wils.  2B1.    See  also 

/Vienna  r.  Barldef,  2  BoU.  Abr.  21S ;  Style.  182 ; 

iiohlT.  Parr.  lEsp.  445; 

Hunttr  T.  Pott$,  4  Camp.  203 ; 

JXsianl  T.  New  SngUma  Marine  Inrurante  Company, 
8  Pet  557 ; 

The  Reeeide,  2  Sum.  S71,  per  Btmy,  J. 
LavarorA  v.  Dmty  (8  Ex.  166;  22  L.  J.  2,  Ex.) 
was  a  case  of  damage  by  rats,  not  by  water,  and 
is  no  authority  in  this  case.  So  also  was  Kay  y. 
TFik«eJ«r  (16  L.  T.  Bep.  N.  8.  66;  L.  Eep.  2  C.  P. 
302).  The  latest  canes  are  Chartered  IfereanHU 
Bank  y.  Netherlande  India  Steaim  Navigation 
Company  (48  L.  T.  Bep.  N.  S.  546;  10  Q.  B.  Diy. 
521)  and  Woodley  y.  MiekeU  (48  L.  T.  Bep.  N.  S. 
509 ;  II  Q.  B.  Diy.  47),  which  is  distingninhed 
in  Bailinq  Ship  OanUm  Oonupany  y.  Hielne 
(56  L.  T.  iUp.  N.  S.  879;  18  Q.  B.  Diy.  17).  (a) 
See  also 

iKwm  T.  Auller,  S  U.  *  W.  406 ; 

Biuh  T.  Royal  Stdumge  Auoeiatien  Company, 
2  B.  *  Aid.  33 ; 

Laurie  y.  DougUie,  15  M.  &  W.  746 ; 

thill  y.  Oeneral  Screw  Collier  Comvamy,  18  L.  T. 
^.N.S.86B:  L.  Bep.  8  C.  P.  478; 

Datrideon  y.  Bumand,  19  L.  T.  Bep.  N.  &  782 ; 
L.Bap.4C.  P.  117; 

Qarrifuee  y.  Cose,  1  Biaasy  Pans.  9S2 ; 

Carrer  on  Carrian,  92 ; 

PaiBODB  on  SUpplnif ,  258 ; 

Puaoni  on  Inauanoe,  545. 

Sir  G.  RuMtell,  Q.C.  and  /.  WaUon,  for  the 
rMpondents,  contended  that  the  proposition  was 
laia  down  too  widely  on  the  other  side.     See 

Xenkantt'  Trading  Company  r.  Univereal  Marine 
Jneuranee  Company,  2  AJsp.  Mar.  Cas.  N.  S. 
481, n. ; 

Dmlgeon  r.  Pembnie,  SI  L.  T.  Bap.  N.  8.  SI ; 
L.  Bep.  9  Q.  B.  581. 
It  confuses  cause  and  consequence.  There  must 
be  a  peril  of  the  sea  causing  an  incursicn  of  sea* 
water.  The  exception  wonld  not  apply  to  barra- 
trous scuttling  by  one  of  the  crew.    See 

Woodley  t.  MieheU  (uM  ntp.). 
It  water  was  let  in  by  a  loose  plate  which  injured 
a  pipe  without  negligence  it  would  not  he  a  peril 
of  the  sea.  HamUton  y.  Thame*  emd  Mertey 
Marine  Inevranee  Company  (17  Q.  B.  Diy.  195) 
is  distinguishable  on  the  special  wording  of  the 
policy  in  that  case.  (&)  Damage  by  a  stowaway 
would  not  be  a  sea  peril,  though  it  caused  an 
incursion  of  sea-water.  Where  a  ship  was 
strained  by  lying  on  a  mnd-bank  in  the  ordinary 
course  of  navigation,  it  was  held  that  there  was 
no  remedy  on  a  policy,  as  it  was  loss  by  ordinary 
wear  and  tear : 

Magniu  r.  Bultemer,  11  C.  B.  876.    See 

Amonld,  6th  edit.  755. 

It  is  not  the  mere  incursion  of  sea-water,  or  the 
fact  of  damage  to  a  ship  at  sea  which  constitutes 
the  liability.  It  must  be  shown  that  the  damage 
arisea  from  a  "peril  of  the  sea,"  a  fortoitons  or 
accidental  thing : 

The  Chatea,  32  L.  T.  Bep.  N.  8.  898:  L.  Bap. 
4A.AE.446; 

(a)  Woodley  v.  MieheU  has  since  bean  oyaornled  hf 
tiie  deoiaion  of  this  Honaa  in  Witeon  y.  OtoneFf  of  (he 
Cargo  of  the  Xanlho  (ante,  p.  701). 

(6)  The  decision  has  ainoahaaarsyacsad  by  the  fione 
of  liords  (ante,  p.  695}. 


Otdlen  y.  Builer,  5  H.  *  S.  461 ; 
Taylor  y.  CurHe,  6  Tannt.  608. 

This  case  does  not  differ  from  that  of  a  passenger 
who  leaves  the  cock  turned  on  in  the  bath-room, 
and  allows  the  water  to  overflow.  The  rats  were 
not  a  peril  of  the  sea,  though  they  were  on  the 
sea.  Some  bills  of  lading  contam  an  express 
exception  of  damage  by  rats,  and  the  House  is 
asked  to  introduce  the  clause  into  this  bill  of 
lading.  [The  Lokd  Chaitcxllob  referred  to 
Steel  y.  Slate  Line  Steamehip  Company,  37  L.  T. 
Bep.  N.  S.  333;  3  App.  Cas.  72.]  It  is  not  a 
peril  of  the  sea  if  the  loss  arises  from  the  sea  in 
Its  ordinary  state  in  the  ordinary  course  of  navi- 
gation, such  as  a  ship  foundering  in  <»lm  weather 
from  a  latent  defect.  A  peril  is  what  may,  not 
what  must,  happen : 

Fletcher  y.  IngUi,  2  B.  ft  Aid.  815 ; 

1  Phillipe  on  Inraimnce,  6th  edit.  p.  678,  n.  1132. 

Btgham,  Q.C.  in  reply. — An  accident  which 
cannot  be  attributed  to  any  act  of  man,  wilful 
or  negligent,  is  an  accident  of  the  sea,  as  it  wonld 
not  produce  damage  if  the  sea  was  not  there. 
The  damage  is  from  the  sea-water  getting  in  from 
nobody's  &alt :  (see  Amould,  748.) 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

JuZy  14. — ^Their  Lordships  gave  judgment  aa 
follows : — 

The  Lokd  Cbutcxuab  (Halsbuir). — My  Lords : 
In  this  case  the  admissions  made  at  the  trial 
reduce  the  question  to  this — whether  in  a  sea- 
worthy ship  the  gnawing  by  rats  of  some  part  of 
the  ship  so  as  to  cause  sea-water  to  come  in  and 
cause  damage  is  a  danger  and  accident  of  the 
sea.  That  tnis  happened  without  any  negligence 
of  the  shipowner  is  material  in  determining  thA 
rights  of  the  parties  in  this  particular  case,  but 
in  my  judgment  has  no  relevancy  to  the  question 
whetner  the  facts,  as  I  have  stated  them,  oan« 
stituteda  danger  or  accident  of  the  seas.  With 
all  respect  to  Bowen  and  Fry,  L.JJ.,  thery  have 
not  accepted  the  hypothesis  of  bet  which  the 
admissions  at  the  trial  render  essential.  It  ia 
admitted  that  the  ship  was  seaworthy,  and  thafe 
there  was  no  negligence,  and  these  admissions  are 
absolutely  inconsistent  with  the  reasoning  of  the 
Lords  Justices,  which  suggests  important  diffi- 
culties in  deciding  those  questions  of  fact  to 
which  I  have  referred,  but  seems  beside  the  ques- 
tion if _  these  facts  are  proved  or  admitted,  as  I 
think  it  is  clear  they  were.  The  other  question 
with  which  the  Master  of  the  Bolls  dealt  is  one 
which  must  be  determined  upon  the  ordinaiT 
rules  of  construction,  whatever  the  document  is 
the  meaning  of  which  is  under  debate;  and  it 
must  be  admitted  that  words  may  receive  % 
limited  meaning  by  reasim  of  the  other  words  with 
which  they  are  associated,  or  by  reason  of  the 
subject-matter  with  which  they  aeei,  or  by  reason 
of  the  mode  in  which  they  are  commonly  used. 
It  is  dear  that  the  parties  do  not  me»n  by  such 
ao  instrument  as  we  are  construing  to  except  all 
accidents  of  any  kind  or  description  whatsoever 
which  may  happen  during  the  particulMr  voyage 
which  both  parties  are  looking  forward  to.  oaata 
effect  must  be  given  to  the  words  "  perils  of  the 
sea."  A  rat  eating  a  cheese  in  the  hold  of  » 
vessel  is  not  a  peril  of  the  sea;  the  sea,  or  the 
vessel  being  on  the  sea,  has  noQiing  to  do  with  the 
deatrootian  of  the  cheeee.    This  was  the  decision 
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of  the  Conrt  of  Ezdieqner  in  Ziat>«ron«  v.  Drwry 
(8  Ex.  166 ;  22  L.  J.  2,  Ex.).    In  the  Lata  Journal 
report  of  that  case  Pollock,  C.B.  and  Alderson,  B. 
distinctly  point  oat,  after  the  judgment  of   the 
oonrt  had  been  given,  that  the  decision  at  Trhich 
the  conrt  had  arrived  did  not  touch  the  question 
of  'vrhether  the  sea  being  let  in  by  a  hole  made  by 
a  rat  was  an  accident  or  danger  of  the  sea.    One 
of  the  dangers  which  both  partien  to  the  con- 
tract would  have  in  their  mind  would,  I  think,  be 
the  possibility  of  the  water  getting  into  the  vessel 
from  the  sea  upon  which  the  vessel  was  to  sail 
in  accomplishing  her  voyage — it  wonld  not  neces- 
sarily be  by  a  storm;  the  parties  have  not  so 
limited  the  language  of  their  conduct — it  might 
be  by  striking  on  a  rock,  or  by  excessive  heat,  so 
as  to  open  some  of  the  upper  timbers ;  these  and 
many  more  contingencies  that  might  be  suggested 
would  let   the  sea  in ;  but  what  the  parties,  I 
think,  contemplated  was  that  if  any  accident  (not 
wear  and   tear,    or    natural    decay)    should  do 
damage  by  letting  the  sea  into  the  vessel,  that 
that  should  be  one  of  the  things  contemplated  by 
the  contract.    A  subtle  analysis  of  all  the  events 
which  lead  up  to  and  in  that  sense  cause  a  thing 
may  doubtless  remove  the  first  link  in  the  chain 
BO  far  that  neither  the  law  nor  the  ordinary  busi- 
ness of  mankind  can  permit  it  to  be  treated  as  a 
cause  affecting  the  legal  right  of  the  parties  to  a 
sait.    In  this  case  the  existence  of  tne  rats  on 
board,  their  thirst,  the  hardness  of  their  teeth, 
the  law  of  gravitation,  which  caused  the  water  to 
descend  upon  the  rice,  the  ship  being  afloat,  the 
pipe  being  lead,  and. its  capacity  of  being  gnawed 
— «ach  of  these  may  be  represented  as  the  cause  of 
the  water  entering;  but  I  do  not  assent  to  the 
view  that  this  contract  can  have  a  different  mean- 
ing attached  to  it  according  as  von  reg^ard  each 
step  in  the  chain  of  events  as  the  origin  out  of 
irhich  the  damage  nltimately  arises.    In  the  class 
of  contract  where  the  shipowner's  negligence  or 
misconduct  prevents  penis  of  the  sea  being  relied 
npon,  it  is  not  that  perils  of  the  sea  are  different, 
or  that  the  words  ought  to  have  a  different  mean- 
ing attached  to  them,  but  because  in  those  cases 
an  additional  term  exists  in  the  contract,  which 
makes  the  negligence  of   the  shipowner,  or  of 
those   for  whom  he  is    responsible,  a   material 
element ;  bat  it  is  also  necessary  to  g^ve  effect  to 
the  words  "  dangers  and  accidents  of  the  seas." 
Now,  cases  have  been  brought  to  your  Lordships' 
attention  in  which  the  decision  has  turned,  not,  I 
think,  npon  the  question  of  whether  it  was  a  sea 
peril  or  accident,  but  whether  it  was  an  accident 
at  alL    I  think  the  idea  of  something  fortuitous 
and  unexpected  is  involved  in  both  words,  peril 
or  accident ;  you  could  not  speak  of  the  danger 
of  a  ship's  decay ;  you  would  know  that  it  must 
decay ;  and  the  destruction  of  the  ship's  bottom 
by  vermin  is  assumed  to  be  one  of  the  natural 
and  certain  effects  of   an  unprotected  wooden 
vessel  sailing  through  certain  seas.    One  ought, 
if  it  is  possible,  to  give  effect  to  all  the  words 
that  the  parties  have  used  to  express  what  this 
bargain  is:,  and  I  think  in  this  case  it  was  a  danger, 
accident,  or  peril,  in  the  contemplation  of  both 
parties,  that  the  sea  might  get  in  and  spoil  the 
rice.    I  cannot  think  it  was  less  such  a  peril  or 
accident  because  the  hole  through  which  the  sea 
came  was  made  by  vermin  from  within  the  vessel, 
and  not  by  a  sword-fish  from  without — the  sea- 
water  did  get  in.    I  am  therefore  of  opinion  tha/b 


the  judgment  should  be  reversed,  and  I  move 
your  Lordships  accordingly. 

Lord  Watson. — My  Lords :  The  respondents  sne 
for  damages  in  respect  of  injury  sustained,  during 
transit,  by  a  cargo  of  rice,  which  was  carried  in 
the  appellants'  steamship  Inchrhona  from  Akyab 
to  Bremen.     The  appellants  plead,  in  defence, 
that  the  injury  was  occasioned  by  a  danger  or 
accident  of  the  sea,  within  the  meaning  of  the 
exception  in  the  charter-party  and  bills  of  lading, 
which  are  in  the  nsnal  terms.    In  point  of  fact* 
the  rice  was  damaged  by  sea-water,  which  found 
its  way  into  the  hold  of  the  Inchrhma  through  a 
hole  gnawed  by  a  rat  in  a  leaden  pipe  connected 
with  the  bath-room  of  the  vessel,    if  the  respon- 
dents were  preferring  a  claim  under  a  contract  of 
marine  insurance,  expressed  in  ordinary  terms,  I 
should  be   clearly  01    opinion    that    they   were 
entitled  to  recover,  on  the  ground  that  their  loss 
was  occasioned  by  a  peril  of  the  sea  within  the 
meaning  of  the  contract.    When  a  cargo  of  rice  is 
directly  injured  by  rats  or  by  the  crew  of  the 
vessel,  the  sea  has  no  share  in  producing  the 
damage,  which  in  that  case  is  wholly  due  to  a  risk 
not  peculiar  to  the  sea,  but  incidental  to  the  ke^ 
ing  of  that  class  of  goods,  whether  on  shore  or  on 
board  of  a  voyaging  ship.    But  in  the  case  whare 
rats  make  a  hole,  or  where  one  of  the  crew  leaves 
a  porthole  open,  through  which  the  sea  enters  and 
injures  the  cargo,  the  sea  ia  the  immediate  caose 
of  mischief,  and  it  would  afford  no  answer  to  the 
claim  of  the  insured  to  say  that,  had  ordinary 
precaution  been  taken  to  keep  down  vermin,  or 
nad  careful  hands  been  employed,  the  sea  would 
not  have  been  admitted,  and  there  wonld  have 
been  no  consequent  damage.      Y'our  Lordships 
have  now  disapproved  of  the  novel  doctrine  that, 
in  a  con*:ract  of  sea  carriage,  a  meaning  must  be 
attached  to  the  expression  "  dangers  and  accidents 
of  the  seas,"  different  from  that  which  it  bears  in 
a  contract  insuring  cargo  against  sea  risks ;  (a) 
that,  in  the  case  of  a  charter-party  or  bill  fi 
lading,  the  court  ought  to  look  to  what  has  been 
termed  the  remote,  as    distinguished  from  the 
proximate,  cause  of  damage,  whereas,  in  the  case 
of  a  policy,  the  proximate  cause  can  alone  be 
regarded.    The  expression  has  precisely  the  same 
significance  in  botn  cases  ;  bnt  there  is  this  diffe- 
rence between  them :  that  when  a  shipowner,  who 
is  bound,  by  the  implied  terms  of  his  contract,  to 
carry  with  ordinary  care,  rlaims  the  benefit  of  the 
exception,  the  court  will,  if  necessary,  go  behind 
the  proximate  cause  of  damage,  for  the  purpose  of 
ascertaining  whether  that  caase  was  brought  into 
operation  by  the  negligent  act  or  default  of  the 
shipowner  or  of  those  for  whom  he  is  responsible. 
An  Lord  Blackburn  said  in  Sled  v.  State  Imm 
Sleamship  Company  (37     .  T.  Rep.  N.  S.  333; 
3  App.  Cas.  72) :   "  Although  the  things  perished 
by  a  peril  of  the  sea,  still,  inasmuch  as  it  was  the 
negligence  of  the  shipowner  and  his  servants  that 
led  to  it,  they  cannot  avail   themselves  of   the 
exception."    lam  of  opinion  that  the  appellants 
must  prevail,  because  it  has  not  been  shown  that 
the  peril  which  was  the  immediate  and  efficient 
cause  of  damage  owed  its  existence  to  their  n^- 
gence.  In  the  course  of  the  trial  before  Lopes,  UJ- 
it  does  appear  to  have  been,  at  one  time,  snggestfed 


(a  I  In  WiUon  atid  Co.  v.  Oumen  of  ike  Cargo  of  A* 
Xantho  (ante,  p.  701)  deoided  immediately  before  the 
present  case.  ogtzed  by  GOOg  IC 


Jan.  28,  1888.] 


THE  LAW  TIMES. 


[Vdi.  Lvn.,  M.S.— 729 


H.  or  L.] 


Hamiltoh  v.  TjoaxuKt. 


[H.  01 L. 


that  the  appellants'  seiraiitB  faUed  to  exercise 
due  diligence  in  extirpating  the  rats,  and  also 
that  the  bath-room  pipe  onght  not  to  have 
been  of  lead,  but  of  some  other  material  which 
a  rat  coald  not  or  would  not  gnaw.  Neither  of 
these  points  was  submitted  to  the  jury,  who 
negatived  the  only  charge  of  negligence  which 
was  ultimately  insisted  on  by  the  respondents. 
I  accordingly  concur  in  the  judgment  which  has 
been  moved. 

Lord  Bbahwell. — My  Lords :  I  am  of  opinion 
that  this  judgment  must  be  reversed.  This  is 
the  third  case  in  which  this  House  has  had  to 
consider  whether  a  peril  of  the  sea  or  other  peril 
within  the  general  words  was  shown.  The  argu- 
ments and  discussions  in  all  three  have  been  very 
useful  in  helping  to  a  conclusion.  As  I  have  said 
elsewhere,  I  think  the  definition  of  Lopes,  L.J. 
Terr  good — "  It  is  a  sea  damage  occurring  at  sea, 
and  nobody's  fault."  What  is  the  "  peril  ?  "  It 
is  that  the  ship  or  goods  will  be  lost  or  damaged ; 
but  it  must  be  "  of  the  sea."  "  Fire  "  would  not 
be  a  peril  of  the  sea ;  so  loss  or  damage  from  it 
would  not  be  insured  against  by  the .  general 
words.  So  of  lightning.  In  the  present  case  the 
sea  has  damaged  the  goods.  That  it  might  do  so 
was  a  peril  that  the  ship  encountered.  It  is  true 
that  rats  made  the  hole  through  which  the  water 
got  in;  and  if  the  question  were  whether  rats 
making  a  hole  was  a  peril  of  the  sea,  I  should  say 
certainly  not.  If  we  conid  suppose  that  uo  water 
got  in,  but  that  the  assured  sued  the  underwriter 
for  the  damage  done  to  the  pipe,  I  should  say 
clearly  that  he  could  not  recover.  But  I  should 
equally  say  that  the  underwriters  on  goods  would 
be  liable  for  the  damage  shown  in  this  case. 
Then  I  am  of  opinion  that  "  perils  of  the  seas  "  is 
a  phrase  having  the  same  meaning  in  bills  of 
lading  and  charter-parties  as  in  policies  of  in- 
surance. I  repeat  my  illustration;  if  nnder- 
writers  paid  this  loss  as  through  a  peril  of  the 
sea,  how  would  they,  in  the  name  of  'the  assured, 
claim  from  the  shipowner,  because  it  was  not  a 
peril  of  the  sea.  I  do  not  go  through  the  cases ; 
I  say  there  is  none  opposed  to  this  opinion.  The 
doubt  or  hesitation  expressed  in  the  case  where 
the  ship  was  sunk  by  being  fired  into  is  certainly 
a  doubt  the  other  way,  but  only  a  doubt :  {CuUen 
V.  Butler,  5  M.  &  S.  461.)  An  attempt  was  made 
to  show  that  a  peril  of  the  sea  meant  a  peril  of 
what  I  feel  inclined  to  call  the  sea's  behaviour  or 
iU-condition.  But  that  is  met  by  ttie  argument 
that  if  so  striking  on  a  sunken  rock  on  a  calm 
day,  or  against  an  iceberg,  and  consequent 
foundering,  is  not  a  peril  of  the  sea  or  its  con- 
sequence. No  question  of  negligence  exists  in 
this  case.  The  damage  was  caused  by  the  sea 
in  the  course  of  navigation  with  no  default 
in  anyone.  I  am  therefore  of  opinion  that  the 
damage  was  caused  by  peril  of  the  sea  within 
the  meaning  of  the  bill  of  lading,  that  Lopes,  L.J. 
was  right,  and  that  the  judgment  must  be 
reverseii. 

Lord  FiTZGEKALD. — My  Lords  :  The  damage  to 
a  portion  of  .the  cargo  of  rice  carried  bj[  the 
defendants'  ship  was  not  occasioned  either 
remotely  or  immediately  by  any  negligence  of 
the  defendants,  as  alleged  in  the  statement  of 
claim,  but  they  may  nevertheless  be  liable,  and 
the  real  question  is,  whether  the  defendants  have 
established  that  it  arose  from  a  peril  of  the  sea 


coming  within  the  exception  contained  in  th« 
charter-party  and  in  the  bill  of  lading.  I  affree 
with  Lord  Watson  that  the  exception, "  perU  of 
the  sea,"  has  the  same  meaning  whether  it  occurs 
in  a  marine  policy  or  in  a  clNtrter-party,  or  biU 
of  lading,  and  is  to  be  so  interpreted,  but  that 
when'the  action  is  on  the  contract  of  carriage  voa 
may  look  behind  the  proximate  or  immediate 
cause  for  the  purpose  of  ascertaining  whether  the 
remote  cause  may  not  have  been  the  negligence  oif 
the  carrier,  and  indeed  the  carrier  is  usually 
under  the  necessity  of  establishing  that  no  negk- 
^nce  of  his  had  led  to  the  calamity.  Thus,  for 
instance,  if  a  ship  is  cast  on  the  rocks  by  force  of 
the  winds  or  sea,  that  is  a  loss  by  a  peril  of  the 
sea  within  the  exception ;  but  in  an  action  against 
tho  carrier  it  would  be  open  to  consider  whether 
the  ship,  being  placed  in  that  position,  did  not 
originate  in  negligent  navigation.  A  t  the  close 
of  the  argument  I  was  slightly  inclined  to  the 
opinion  that  the  loss  in  question  might  be  more 
accurately  described  as  arising  from  a  peril  of 
the  ship  than  caused  by  a  peril  of  the  sea ;  but  oa 
consideration  of  the  very  careful  and  elaborate 
judgments  in  the  Court  of  Appeal,  and  the 
authorities  referred  to,  and  looking  at  the  reason 
of  the  thing,  I  have  come  to  a  conclusion  in 
accord  with  that  announced  by  my  noble  and 
learned  friends,  adopting  the  reasons  and  the 
decision  of  Lopes,  L.J.  The  accident  was  for- 
tuitous, unforeseen,  and  actually  unknown  until 
the  ship  had  reached  her  destination  and  com- 
menced  unloading.  I  do  not,  however,  mean  to 
Bug^t  that  to  coustitute  a  peril  of  the  sea  the 
accoident  or  calamity  should  have  been  of  aa 
unforeseen  character.  The  remote  cause  was  in 
a  certain  sense  the  action  of  the  rats  on  the  lead 
pipe,  but  the  immediate  cause  of  the  damage  was 
the  irruption  of  sea-water  from  time  to  time 
through  the  injured  pipe,  caused  by  the  rolling 
of  the  ship  as  she  proceeded  on  her  voyage. 
There  having  been  no  negligence  on  the  part  of 
the  defendants,  I  am  of  opinion  that  they  have 
brought  the  case  within  the  exception,  and  are 
protected. 

Lord  HsBSCHELL.  —  My  Lords:  I  have  so 
recently  expressed,  in  the  case  of  Wilton  and  Go. 
v.  The  Owner*  of  the  Cargo  of  th«  Xantho,  my 
views  upon  the  interpretation  to  be  put  upon 
the  words  "  dangers  and  accidents  of  the 
seas"  occurring  in  a  bill  of  liwling,  that  I 
need  trouble  your  Lordships  with  but  few 
observations  in  this  case.  I  take  the  facts  to 
be  that  the  damage  occurred  by  the  sea  enter- 
ing  through  a  leak  caused  by  rats,  without 
any  neglect  or  default  on  the  part  of  the  ship- 
owner or  those  for  whom  he  was  responsible,  and 
that  this  was  not  an  ordinary  incident  of  the 
voyage  which  he  was  bound  to  anticipate.  In 
saying  so,  I  am  differing  from  the  ground  upon 
which  two  of  the  learned  judges  in  the  Court  of 
Appeal  (Bowen  and  Fry,  L.J  J.)  based  their  judg- 
ment. But  when  those  learned  judges  say  that  "  it 
was  consistent  with  the  findings  that  the  mischief 
done  to  the  pipe  and  the  incunllon  of  sea-water 
which  followed  would  never  have  happened  but 
for  either  a  defect  in  the  condition  of  the  ship  or 
some  want  of  prudence  in  the  shipowner,"  I 
think  they  overlook  the  course  which  the  case 
took  at  the  trial.  It  was  suggested  during  the 
trial,  by  the  learned  connsel  for  the  plaintiffs,  that 
due  care  had  not  been  taken  to  exclude  or  exter- 
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minate  the  rats,  and  that  if  the  pipe  had  been 
made  of  80ine  other  material  the  accident  would 
not  have  happened.  But  I  think  these  points 
were  distinctfy  and  imeqaivocally  abandoned  by 
him.  If  intended  to  be  insisted  npon,  they  raised 
qneetions  npon  which  the  opinion  of  tne  jury 
ought  to  have  been  taken,  and,  with  the  assent  of 
the  plaintiffs'  counsel,  the  only  questions  put  were 
upon  a  totally  different  point.  The  Master  of 
the  Bolls  rested  his  judgment  altogether  npon 
another  gronnd.  He  considered  that  the  rats 
were  the  real  cause  of  the  damage,  and  that  it 
was.  therefore  not  dne  to  a  danger  or  accident 
of  the  seas.  I  quite  concur  with  the  view 
expressed  in  Laveroni  y.  Drury  (8  Ex.  166 ;  22 
L.  J.  2  Ex.),  that  injury  done  to  a  vessel  or  its 
cargo  by  rats,  is  not  damage  by  perils  of  the 
■ea.  But  in  that  very  case  Pollock,  C.B.  said : 
"  If  indeed  the  rats  had  made  a  hole  in  the  ship 
throngh  which  water  came  and  damaged  the 
carg^,  that  might  yery  likely  be  a  case  of  sea 
damage."  The  Master  of  the  Bolls  says  that  the 
distinction  is  a  very  fine  one  between  damage 
done  by  rats,  whicli,  it  may  be,  so  eat  into  the 
timbers  of  a  ship  as  to  render  it  unfit  to  proceed 
to  sea,  and  the  loss  of  the  veesel  owing  to  the 
incnrsion  of  water  when  its  sides  have  been  com- 
pletely penetrated  by  the  same  cause.  I  own  I 
think  the  distinction  a  substantial  one,  and  it 
seems  to  me  obvious  that  Pollock,  C.B.  shared 
this  view.  It  has  been  held  in  the  United  States 
in  the  case  of  Garriguet  v.  Coxe  (1  Binoey 
Pennsylvania  Bep.  592)  that  a  leak  occasioned 
by  the  eating  of  rats,  without  negligence  on  the 
part  of  the  shipowner,  was  a  risk  covered  in  a 
marine  policy  by  the  words  "  perils  of  the  seas." 
Taking  the  facts  of  this  case  to  be  as  I  have  stated 
them,  I  entertain  no  doubt  that  the  loss  was  one 
which  would  in  this  conntiy  be  recoverable  under 
•  marine  policy,  as  dne  to  a  peril  of  the  sea.  It 
arose  directly  from  the  action  of  the  sea.  It  was 
not  due  to  wear  and  tear,  nor  to  the  operation  of 
aay  cause  ordinarily  inoidental  to  the  voyage, 
and  therefore  to  be  anticipated.  And,  inasmuch 
as  it  was  not  the  result  of  any  act  or  defanlt  on 
the  part  of  the  shipowner  or  his  crew,  I  think, 
for  the  reasons  I  have  given  in  mjr  opinion  in 
the  case  already  alluded  to,  that  it  is  within 
the  exception  in  the  bill  of  lading.  I  accord- 
ingly concur  in  the  motion  which  has  been 
made. 

Lord  Macvashteit. — M^  Lords :  I  agree.  The 
goods  which  were  earned  under  the  bill  of 
lading  were  damaged  during  the  voyage  by  the 
incursion  of  sea-water.  The  water  came  in 
throngh  a  hole  gnawed  by  rats  in  a  pipe  con- 
necting the  bath-room  with  the  sea.  At  the  trial 
various  charges  and  suggestions  were  made  of 
negligence  on  the  part  of  the  shipowner;  but 
they  were  all  either  withdrawn  or  negatived  by  the 
jury.  Under  these  circumstances  it  seems  to  me, 
that  the  accident  which  caused  the  damage  was 
one  of  the  excepted  perils  or  accidents,  and 
there  was  no  reason  why  the  shipowner  should 
not  avail  hims(^  of  the  exception.  It  was  an 
accidental  and  unforeseen  iDCursion  of  the  sea 
that  could  not  have  been  guarded  against  by  the 
exercise  of  reasonable  care.  I  agree,  therefore, 
with  the  judgment  of  Lopes,  L.J.  I  do  not  think 
the  case  could  be  summed  up  better  than  it  was 
by  him  in  the  words  which  have  already  been 
quoted,    "Sea   damage   occurring  at   sea   and  I 


nobody's  fault."    I  concur  in  the  motion  whidt 
has  been  made. 

Order  (ippedled  from  reverted  ;  order  of  Lopet, 
IiJ.  retlored ;  the  reapondentt  to  pay  to  tJut 
appellanta  the  eoiti  in  both  eourte  Mow  and 
of  the  cmpeal  to  this  Honte  ;  eanae  remitted 
to  the  Queen's  Bench  Divinon. 

Solicitors  for  appellants,  W.  A.  Crump  and 
Son. 

Solicitors  for  respondents,  HoUanu,  Bon,  and 
Coward. 


April  28,  29,  and  Aug.  9, 1887. 

(Before  the  Lors  Chaitczuok  (Halsbury),  Lords 

Watson,  Fitzgebals,  and  Machaghtbn.) 

Blackbukh,  Low.  AND  Co.  V.  YiGo>s.(a) 

OK  ArrXAL  FBOM  THK  COITRT  OF  APFKAL  IN  ENOLAITD. 

Marine  ineuranee  —  Principal  and  agent  —  Con^ 

eealment  of  materia^  fact  by  agent. 
A  policy  of  marine  insurance  is  not  vitiated  by  the 
concealment  of  a  material  fact  by  a  broker  em- 
ployed by  the  assured  to  effect  an  assurance  on  the 
subject-matter,  if  he  be  not  the  broker  through 
ioJwm  the  assurance  is  ultimately  effected;  pro- 
vided that  there  is  no  fraud  or  concealment  on 
the  part  of  the  assured  of  facts  which  have  come  to 
his  knotoledge. 
Judgment  of  the  court  below  reversed. 
Gladstone  v.  King  (1  M.  4r  8.  35)  discussed. 
This  was  an  appeal  from  a  judgment  of  the 
majority  of  the  Court  of  Appeal  (Lindley  and 
Lopes,  L.JJ.),  Lord  Esher,  M.B.  dissenting), 
reported  in  54  L.  T.  Bep.  N.  S.  852 ;  and  17  qTB. 
Div.  553,  reversing  a  judgment  of  Day,  J.  in 
favour  of  the  plaintiffs,  the  present  appellants. 
It  appeared  that  the  appellants  carried  on  busi- 
ness at  Glasgow  as  underwriters  and  insuranoa 
brokers,  and  that  they  had  insured  a  steamship 
called  the  State  of  Florida  for  15002.  from  New 
York  to  Glasgow.  The  ship  left  New  York  on 
the  11th  April  1884,  and  was  due  in  ordinary 
course  (at  Gl^gow  on  or  about  the  25th  April 
On  the  30th  April,  the  ship  being  four  or  fiv» 
days  overdue,  the  appellants  instructed  their 
London  brokers,  Boxbnrgh,  Cnrrie,  and  Co.,  to  rein'* 
sare  the  shipto  the  extentof  1000I.,ator  not  exceed- 
ing ten  guineas.  These  brokers  answered  the  same 
day  that  the  insurance  could  not  be  done  under 
twenty  guineas,  to  which  the  appellants  replied, 
"  Not  disposed  to  pay."  In  the  meantime,  on  th» 
28th  April,  information  that  the  ship  was  reported 
to  be  lost  hod  been  brought  to  Liverpool,  and  this 
information  reached  the  ears  of  the  brokers. 
Subsequently,  and  before  the  information  reached 
the  appellants,  they  instructed  other  brokers,. 
Bose,  Thompson,  and  Co.,  to  insure,  and  the 
resnlt  was  that  the  policy  "  lost  or  not  lost."  now 
sued  npon,  was  mected.  The  question  was, 
whether  the  appellants  were  entitled  to  recover- 
upon  the  policy  after  the  information  as  to  th» 
loss  of  their  ship  had  reached  their  original 
brokers. 

The  facts  are  set  out  in  greater- detail  in  the- 
judgments  of  Lord  Esher,  M.B.  and  Lindley,  L.J. 
in  the  court  below. 

Sir  C.  RusseU,  Q.C.  and  lloUams  appeared  for 
the  appellants,  and   argued  that  Minrison,  the- 
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person  irbo  received  the  information  that  the 
8UU«  <>f  Florida  was  probably  lost,  was  not  in  fact 
the  agent  through  whom  the  inanrance  was 
effectM.  He  was  neither  the  habitual  agent  of 
the  ap{iellanta  in  relation  to  the  aiibjeot-matter, 
nor  their  agent  in  this  special  instance.  There  is 
no  aathority  for  saying  that  an  innocent  non- 
communication of  material  facts  avoids  a  policy 
except  in  the  case  of  the  agent  who  actually 
effects  the  insurance.  The  aathori^  given  to 
Murison  was  determined  before  the  ■pWKj  was 
effected.    They  cited 

KtMkv^itH  T.  jroOcr.  1  T.  B.  18; 

SladtiolM  T.  King,  1  M.  ft  8.  35 ; 

Prtrndfool  ▼.  MimUHoTt,  16  L.  T.  Bq>.  N.  8.  565; 
L.  Bep.  2  Q.  B.  571 ; 

BtrMay  ▼■  /mpertol  MariiM  Auuranc*  Company, 
84  L.  T.  Hep.  N.  8.  281 ;  1  Q.  B.  Div.  670 ; 

BuggU*  v.  Qimeral  Jnniranet  OomftoMy,  4  Hason, 
W,  per  Story,  J.  j 

Fhillipa  on  Inaunnoe,  seoti.  531,  548,  S68,  564; 

2  Dner  on  Marine  Inanramoe,  p.  415. 

The  Attorney-General  (Sir  B.  Webster,  Q.G.) 
and  Barnes,  for  the  respondent,  contended  that 
the  relation  of  principal  and  agent  existed  with 
reference  to  the  subject-matter,  and  the  agent 
continued  to  act  after  he  had  received  the  infor- 
mation, and,  as  long  as  he  was  acting,  he  was 
boond  to  communicate  what  he  knew.  The 
broker  had  the  information  before  the  insurance 
wae  effected,  and  while  the  relation  of  principal 
and  agent  still  existed,  and  that  is  not  affected  by 
the  ultimate  result  of  the  negotiations :  (see 
2  Duer,  p.  380.) 

HoUoHU  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  9. — ^Their  Lordships  gave  judgment  as 
follows: — 

The  Lo3Ui  Chaitceixob  (Halsbury). — ^My  Lords: 
In  this  case  the  plaintiffs  sne  upon  a  policy  of 
marine  insurance,  and  the  only  question  arises 
npon  the  statem«it  of  defence  that  the  defendant 
vaa  induced  to  enter  into  the  contract  bj  con- 
cealment of  material  facts  by  the  plaintiffs  and 
their  agents.  The  &ct8  are  not  in  dispute.  Neither 
the  plaintiffs  nor  the  agent  through  whom  the 
pdicy  was  effected  had  any  knowledge  of  the 
material  fact  the  concealment  or  non-disclosure 
of  which  is  relied  on  as  vitiating  the  policy ;  but 
«m  agent  who  did  not  effect  the  policy  at  an 
earlier  period  received  information,  admitted  to 
be  niaterial  while  he  was  acting  as  agent  to  effect 
an  inanrance  for  the  plaintiffs,  which  he  did  not 
commnnicate.  Day,  J.,  before  whom  the  case 
was  decided  without  a  jury,  held  that  this  did  not 
affect  the  validity  of  the  policy.  A  majority  of 
the  Court  of  Appeal  reversed  Day,  J.'s  judgment, 
Imd  held  that  the  non-disclonure  was  fatal  to  the 
^intiffs'  claim.  So  far  as  I  understand  the 
judgment  of  the  Court  of  Appeal,  it  is  intended 
to  lay  down  a  principle  that  wpnld  not,  I  think, 
be  contested,  out  it  applies  that  principle  to  a 
state  of  facts  to  which  I  think  it  is  inapplicable. 
Lindlej,  L.J.  says,  I  think  correctly,  "it  is  a 
condition  of  the  contract  that  there  is  no  mis- 
representation  or  concealment  either  by  the 
assured  or  by  anyone  who  ought  as  a  matter  of 
business  and  fair  dealing  to  have  stated  or  dis- 
dosed  the  facts  to  him,  or  to  the  underwriter  for 
May."  And  Lopes,  L. J.,  after  stating  the  prin- 
taple  upon  which  the  knowledge  oi  tiM  agent  ia 


the  knowledge  of  the  principal,  explains  it  to 
mean  that  the  principal  is  to  be  as  responaible  for 
any  knowledge  of  a  material  fact  acquired  bj  hia 
agent  employed  to  obtain  the  insurance  as  if  he 
had  acquired  it  himaelf.  To  the  propositions 
thus  stated  I  think  no  objection  could  be  made; 
but  it  is  obvious  that  the  words  in  the  one  judg< 
ment,  "  agent  employed  to  obtain  the  insuranoe," 
or  in  the  other  judgment  the  words  "  the  under* 
writer,"  import  that  the  particular  contract 
obtained  was,  in  the  lang[na^  of  the  statement 
of  defence,  a  policy  which  the  defendant  was 
induced  to  subscribe  by  the  wrongful  conoeal- 
ment  by  the  plaintiffs  and  their  agents  of  certain 
facts  then  known  to  the  plaintiffs  or  their  agents, 
and  unknown  to  the  defendant,  which  were 
material  to  the  risk.  I  doubt  very  much  whether 
the  solution  of  the  oontroversr  as  to  what  is  the 
true  principle  upon  i^hioh  tne  contract  of  in- 
Buranoe  ia  avoided  by  concealment  or  misrepre- 
sentation, whether  by  considering  it  fraadolent 
<v  as  an  implied  term  of  the  contract,  helps  one 
very  much  m  deciding  the  present  case.  If  one 
were  to  adopt  in  terms  the  language  of  Lord 
Ellenborongh,  C.J.  in  Qladttone  r.Kirtg  (1  IIL&B. 
35)  I  do  not  think  it  could  justify  the  judgment 
of  the  majority  of  the  Court  of  Appeal.  In  that 
case  a  policy  lost  or  not  lost  was  effected  <m  the 
25th  Oct>  On  the  previous  25th  July  the  ship 
had  run  upon  a  rock.  On  the  5th  Aug.  the 
captain  wrote  to  his  owners,  the  plaintifb ;  they 
received  his  letter  on  the  25th  Oct.  Whatever 
may  be  said  of  the  logic  of  that  case,  whidi 
acquitted  the  captain  of  all  ill  intention,  bat 
decided  upon  the  ground  that  otherwise  owners 
might  direct  their  captains  to  remain  silent,  and 
which  upon  a  policy  lost  or  not  lost  assumes  any 
antecedent  damage  to  have  been  an  implied 
exception  out  of  the  policy,  it  does  not  proceed 
upon  any  such  gtound  as  the  Court  of  Appeal 
appear  to  rely  on  here.  Lord  Ellenfaorough  says : 
"JNo  mischief'  will  iMrue"  (a  somewhat  strange 
mode  of  enunciating  a  proposition  of  law)  "  from 
holding  in  this  case  that  tne  antecedent  damage 
was  an  implied  exception  out  of  the  policy.  If 
the  principle  be  new,  it  is  consistent  with  justice 
and  convenience."  Unfortunately  hia  Lordship 
does  not  state  what  is  the  principle  which  he 
apparently  admits  to  be  new.  I  can  quite  under- 
stand that  when  a  man  comes  for  an  inaotaaice 
upon  his  ship  he  may  be  expected  to  know  both  the 
then  condition  and  the  history  of  the  ship  he  seeks 
to  insure.  If  he  takes  means  not  to  know,  ao  as 
to  be  able  to  make  contracta  of  insurance  without 
the  responsibility  of  knowledge,  this  is  &aud. 
But  even  without  fraud,  aooh  as  I  think  this 
would  be,  the  owner  of  the  ship  cannot  escape  the 
necessity  of  being  acqnaintea  with  the  ship  and 
its  history  because  he  has  committed  to  others,— 
hia  captain,  or  his  g^eral  agent  for  the  manage- 
ment of  his  shippmg  business — the  knowle&e 
which  the  underwriter  has  a  right  to  asaame  we 
owner  poeseases  when  he  ooaoea  to  insure  his 
ship.  With  respect  to  agency  ao  limited,  I  am 
not  disposed  to  differ  with  the  nnpoaition  laid 
down  by  Cockbnm,  C.J.  in  Pnmdfoti  v.  MomttAon 
(16  L.  T.  Bep.  N.  S.  586 ;  L.  fiep.  2  Q.  B.  611). 
A  part  of  the  proposition  is,  "  that  the  insurer  is 
entitled  to  aaaume  as  the  basis  of  the  contract' 
between  him  and  the  assured  that  the  latter  will 
commnnioate  to  him  every  material  fact  of  whksb 
the  aasaared  1ms,  or  in  the  mHiamrj  oowae  of 
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bosinesa  oaght  to  have,  knowledge."  I  think  the 
laat  are  the  cardinal  words,  and  contemphkte  each 
an  agency  as  I  have  described  above.  I  am 
unable,  however,  to  see  that  the  present  case  is 
governed  by  any  such  principle.  A  broker  is 
employed  to  effect  a  particular  insurance ;  while 
so  employed  he  receives  material  information; 
he  does  not  effect  the  insurance,  and  he  does  not 
communicate  the  information.  How  is  it  possible 
to  suggest  that  the  aasared  could  rely  upon  the 
communication  to  the  principal  of  every  piece 
of  information  acquired  by  any  agent  through 
whom  the  assured  has  unsuccessfully  endeavoured 
to  procure  an  assurance  ?  I  am  unable  to  accept 
the  criticism  by  the  Master  of  the  Bells  npon 
the  proposition  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal.  When  a 
person  is  the  agent  to  know,  his  knowledge  does 
bind  the  principal.  But  in  this  case  I  think 
the  agency  of  the  broker  had  ceased  before  the 
policy  sued  upon  was  effected.  The  principal 
himself,  and  the  broker  through  whom  the  policy 
sued  on  was  effected,  were  both  admitted  to  be 
anac(}uainted  with  any  material  fact  which  was 
not  disclosed.  I  cannos  but  think  that  the  some- 
what vague  use  of  the  word  "  agent "  leads  to 
confusion.  Some  agents  so  far  represent  the 
principal  that  in  all  respects  their  acts  and  in- 
tentions and  their  knowledge  may  truly  be  said 
to  be  the  acts,  intentions,  and  knowledge  of  the 
principal.  Other  agents  may  have  so  limited  and 
narrow  an  authority  both  in  fact  and  in  the 
common  understanding  of  their  form  of  em- 
ployment that  it  would  be  qnite  inaccurate 
to  say^  that  snch  an  agent's  knowledge  or 
intentions  are  the  knowledge  or  intentions  of 
his  principal ;  and  whether  his  acts  are  the  acts 
of  nis  principal  depends  upon  the  specific 
authority  he  has  received.  In  Fiizherbert  v. 
Mather  (1  T.  B.  12)  the  consignor  and  shipper 
of  the  goods  insured  was  the  agent  whose  know- 
ledge was  in  question  ;  in  Gladstone  v.  King  (uhi 
tup.)  the  master  of  the  ship  was  the  agent ;  and  in 
Proudfoot  T.  Montefiore  {ubi  sup.)  the  agent  was 
the  accepted  representative  of  the  principal,  in 
effect  trebling  and  acting  for  him,  in  Smyrna,  the 
owner  himself  carrying  on  business  in  Manchester. 
And  though  the  decision  in  Ruggles  v.  The 
Chasral  Insurance  Company  (4  Mason,  74),  before 
the  Supreme  Court  of  the  United  States,  may  not 
be  very  satisfactory  in  what  they  held  under  the 
circumstances  of  that  case  to  be  the  relation 
between  the  captain  of  the  ship  and  his  owners, 
the  principle  npon  which  that  case  was  decided 
was  the  supposed  termination  of  the  agency 
between  them.  Where  the  employment  of  the 
agent  is  snch  that  in  respect  of  the  particular 
matter  in  question  he  really  does  represent  the 
prindpal,  the  formula  that  the  knowledge  of  the 
Ment  IB  his  knowledge  is  I  think  correct ;  but  it  is 
obvious  that  that  formula  can  only  be  applied 
when  the  words  "agent"  and  "principal  are 
limited  in  their  application.  To  lay  down  as  an 
abstract  proposition  of  law  that  every  agent,  no 
matter  how  limited  the  scope  of  his  agencT, 
would  bind  every  principal  even  by  his  acts,  is 
obviously  and  upon  the  face  of  it  absurd;  and 
yet  it  is  by  the  fallacious  use  of  the  word  "  agent " 
that  plausibility  is  given  to  reasoning  which 
requires  the  assumption  of  some  such  proposition. 
What  then  is  the  position  of  the  broker  in  this 
case  whose   knowledge,   tfaongh   not   communi- 


cated, is  held  to  be  that  of  the  principal  P  Ho' 
certainly  is  not  employed  to  acquire  snch  know- 
ledge, nor  can  any  insurer  suppose  that  he  has 
knowledge  in  the  ordinary  course  of  employment 
like  the  captain  of  a  ship,  or  the  owner  himself, 
as  to  the  condition  or  history  of  the  ship.  In  tfai» 
particular  case  the  knowledge  was  acquired,  not 
because  he  was  the  agent  of  the  assured,  but  from 
the  accident  that  he  was  general  agent  for  another 
person.  The  reason  why,  if  he  had  effected  the 
insurance,  his  knowledge,  unless  he  communi- 
cated it,  would  have  been  fatal  to  the  policy,  is 
because  his  agency  was  to  effect  an  insurance, 
and  the  authority  to  make  the  contract  drew  with 
it  all  the  necessary  powers  and  responsibilities 
which  are  involved  in  such  an  employment :  but 
he  had  no  general  agen(^ — he  had  no  other 
authority  than  the  authority  to  make  the  par- 
ticular contract,  and  his  authority  ended  before 
the  contract  sued  on  was  made.  When  it  was 
made  no  relation  between  him  and  the  shipowner 
existed  which -made  or  continued  him  an  agent 
for  whose  knowledge  his  former  principal  was 
responsible.  There  was  no  material  fact  known 
to  any  agent  which  was  not  disclosed,  at  the  point 
of  time  at  which  the  contract  was  made;  there 
was  no  one  possessed  of  knowledge  whose  duty  it 
was  to  communicate  such  knowledge.  For  these 
reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the 
judgment  of  Daj,  J.  restored;  and  I  move  your 
Lordships  accordingly. 

Lord  Watson. — My  Lords:  This  is  a  case  of 
considerable  nicety ;  but  I  have  ultimately  come 
to  the  conclusion,  for  the  reasons  already  stated 
by  the  Lord  Chancellor,  that  the  appeal  ought  to 
be  allowed.  It  is,  in  my  opinion,  a  condition 
precedent  of  every  contract  of  marine  insurance, 
that  the  insured  shall  make  a  full  disclosure  of 
all  facts  materially  affecting  the  risk  which  are 
within  his'  personal  knowledge  at  the  time  when 
the  contract  is  made.  Where  an  insurance  is 
effected  through  the  medium  of  an  agent  the 
ordinary  rule  of  law  applies,  and  non-disclosure 
of  material  facts,  known  to  the  agent  only,  will 
affect  his  principal,  and  give  the  insurer  good 
ground  for  avoiding  the  contract.  In  the  case  of 
insurances  by  a  shipowner  it  has  been  decided 
that  he  is  affected  by  the  knowledge  of  a  class  of 
agents  other  than  those  whom  he  employs  to 
insure.  In  the  ordinary  course  of  business,  the 
owner  of  a  trading  vessel  employs  a  master,  and 
ship  agents,  whose  special  function  it  is  to  keep- 
their  employer  duly  informed  of  all  casualties 
encountered  by  his  ship  which  would  materi^y 
influence  the  judgment  of  an  insurer.    On  that 

rnnd  it  has  been  ruled  that  the  insurer  must 
held  to  have  transacted  in  reliance  upon  the- 
well-known  usage  of  the  shipping  trade,  and  that 
he  is  consequently  entitled  to  assume  that  eveiy 
circumstance  material  to  the  risk  insured  has 
been  communicated  to  him,  which  ought  in  due- 
course  to  have  been  made  known  to  the  shipownw 
before  the  insurance  was  effected.  Accordingly, 
if  a  master  or  ship  agent,  whether  wilfully  or 
unintentionally,  fail  in  their  duty  to  their  em- 
ployer, their  suppression  of  a  material  fact  will, 
notwithstanding  his  ifmorance  of  the  fact,  vitiate 
his  contract.  I  do  not  think  it  neoessary  to 
notice  in  detail  the  authorities  which  bear  upon 
this  point.  I  desire  to  say,  however,  that  I  have 
difficulty  in  comprehending  the  principle  npon 
•igitized  by 
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which  the  conrt  in  OladHone  t.  King  (1  If.  &  S. 
35)  and  Stribley  y.  The  Imperial  Marine  Intur- 
tmee  Company  (34  L.  T.  Eep.  N.  S.  281 ;  1  Q.  B. 
Div.  607)  held  that  the  innocent  non-communica- 
tion of  a  material  fact,  by  an  agent  who  was  the 
alter  ego  of  the  shipowner,  merely  cheated  an 
exception  from  the  policy.  In  both  these  cases 
the  court  appears  to  me  to  haye  undertaken  the 
jK>mewhat  perilous  task  of  settling  the  terms  of 
the  contract,  which  the  insurer  would  hare  made 
for  himself  if  the  fact  had.been  communicated  to 
him.  In  the  present  case  it  is  sought  to  extend 
the  imputed  knowledge  of  the  irsured  to  all  facts 
which,  luring  the  period  of  his  employment, 
became  known  to  any  agent,  other  than  the  agent 
effecting  the  policy  in  question,  who  was  em- 
ployed at  any  time,  successfully  or  unsuccessfully, 
to  msure  the  whole  or  part  of  the  same  risk  with 
that  coyered  by  the  policy.  This  is  a  case  of  re- 
insurance ;  but  it  is  obyious  that  the  principle,  if 
admitted,  would  be  equally  applicable  to  the 
original  contract.  I  am  of  opinion,  with  your 
Lordships,  that  the  responsibility  of  an  innocent 
insured,  for  the  non-communication  of  facts  which 
happen  to  be  within  the  priyate  knowledge  of 
persons  whom  he  merely  employs  to  obtain  an 
insurance  upon  a  particular  risk,  ought  not  to  be 
carried  beyond  the  person  who  actually  makes  the 
contract  on  his  benalf.  There  is  no  authority 
whateyer  for  enlarging  his  responsibility  beyond 
that  limit,  unless  it  is  to  be  found  in  the  decisions 
which  relate  to  captains  and  ship  agents;  and 
these  do  not  appear  to  me  to  haye  any  analogy  to 
the  case  of  agents  employed  to  effect  a  policy. 
There  is  a  material  difference  in  the  relations  of 
these  two  classes  of  agents  to  their  employer. 
The  one  class  is  specially  employed  for  the  purpose 
of  communicating  to  him  the  yery  facts  wnich 
the  law  requires  him  to  divulge  to  his  insurer ; 
the  other  is  employed,  not  to  procure  or  giye 
information  concerning  the  ship,  out  to  effect  an 
insurance.  There  is  also,  as  the  Master  of  the 
Bolls  pointed  out,  an  important  difference  in  the 
positions  of  those  two  classes  with  respect  to  the 
insurer.  He  is  entitled  to  contract,  and  does 
contract,  on  the  basis  that  all  material  &tct8  con- 
nected with  the  yessel  insured,  known  to  the 
agent  employed  for  that  purpose,  haye  been  by 
him  communicated  in  due  coarse  to  his  principal. 
So  also,  when  an  agent  to  insure  is  brought  into 
contact  with  an  insurer,  the  latter  transacts  on 
the  footing  that  the  a^ent  has  disclosed  eyery 
material  circumstance  within  his  personal  know- 
ledge; but  it  cannot  be  reasonably  suggested 
that  the  insurer  relies,  to  any  extent,  upon  the 
priyate  information  possessed  by  persons  of 
whose  existence  he  presumably  knows  nothing. 
In  the  circumstances  of  this  case  I  have  come  to 
the  conclusion  that,  whilst  it  might  be  the  moral 
duty  of  Mr.  Murison  to  communicate  to  the 
appellants  the  iuformation  which  he  receiyed  on 
the  forenoon  of  the  Ist  May  1884,  he  was  under 
no  legal  obligation  to  do  so.  There  may  be  cir- 
«umstances  which  impose  upon  agents  in    the 

Sosition  of  Mr.  Murison  an  express  or  implied 
atj  to  communicate  their  own  infoi-mation  to 
their  princi}>al ;  but  nothing  of  that  sort  occurs 
here.  I  must,  in  fairness  to  Mr.  Murison,  say 
that  I  can  find  no  warrant  for  the  inference  of 
fact  drawn  by  Lindley,  L.J.,  that  he  purposely 
omitted  to  impart  his  knowledge  to  the  appel- 
lantx,  in  order  that  they  might  re-inanre  on  more 


fayoorable  terms.  No  such  imputation  was  made 
at  the  trial ;  and,  if  it  had  been  made,  it  ought) 
to  haye  been  submitted  to  the  jury,  and  their 
yerdict  taken  upon  it.  I  concnr,  therefore,  in  the 
judgment  which  has  been  moved. 

Lord  Fitzgerald. — My  Lords:  In  this  very 
interesting  case  I  concur  in  the  order  which  will 
presently  be  proposed  by  the  Lord  Chancellor. 
I  adopt  entirely  the  reasons  which  have  been 
given  by  the  Lord  Chancellor  and  by  Lord 
Watson.  The  judgment  delivered  by  Lora  Esber, 
M.B.  was  one  of  more  than  usual  ability ;  it  was  a 
considered  judgment,  prepared  with  care  and 
upon  a  critical  examination  of  the  authorities; 
and  I  am  prepared  to  adopt  that  judgment,  and 
substantially  the  reasons  given  by  the  noble  and 
learned  Lord  for  the  conclusion  at  which  he 
arrived,  though  not  every  portion  of  those 
reasons. 

Lord  Mackashtbn. — ^My  Lords:  I  agree.  It 
has  frequently  been  said  by  ^eat  judges  that  the 
doctrine  of  constructive  notice  ought  not  to  be 
extended.  It  seems  to  me  that  the  decision  under 
appeal  involves  a  great  and  a  dangerous  exten- 
sion of  that  doctrine.  There  is  nothing  unreason- 
able in  imputing  to  a  shipowner  who  effects  an 
insurance  on  his  vessel  all  the  information  with 
regard  to  his  own  property  which  the  agent,  to 
whom  the  management  of  that  property  is  com- 
mitted, possessed  at  the  time  and  mignt  in  the 
ordinary  course  of  things  have  communicated  to 
his  employer.  In  snch  a  case  it  may  be  said 
without  impropriety  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal.  But  the 
case  is  different  when  the  agent  whose  knowledge 
it  is  sought  to  impute  to  the  principal  is  not  the 
agent  to  whom  the  principal  looks  for  informa- 
tion, but  an  agent  employed  for  the  special  purpose 
of  effecting  the  insurance.  It  is  quite  true  that 
the  insurance  would  be  vitiated  by  concealment 
on  the  part  of  such  an  agent  just  as  it  would  be 
by  concealment  on  the  part  of  the  principaL 
But  that  is  not  because  the  knowledge  of  the 
agent  is  to  be  imputed  to  the  principal,  but 
because  the  agent  of  the  assured  is  bound  as  the 
principal  is  bound  to  communicate  to  the  under- 
writers all  material  facts  within  his  knowledge. 
Concealment  of  those  facts  is  a  breach  of  dnty 
on  his  part  to  those  with  whom  his  principal  has 

? laced  him  in  commanication :  {Lyneh  y.  Dunsford, 
4  East  494.)  It  was  said  that  in  the  present  case 
Murison  was  under  a  legal  obligation  to  com- 
municate to  the  appellants  the  knowledge  which 
he  acquired  while  employed  as  their  agent.  But 
the  learned  counsel  for  the  respondent  produced 
no  authority  for  that  proposition,  nor  did  they,  I 
think,  satisfy  your  Lordships  that  such  a  legal 
obligation  flowed  from  Murison's  employment. 
The  majority  oF  the  Conrt  of  Appeal  say  that, 
whether  there  was  a  legal  obligation  on  the  part 
of  Murison  or  not,  there  was  a  moral  obligation 
on  his  part  to  communicate  this  information  to 
hij  employers.  But  I  apprehend  that  it  is  not 
the  function  of  a  court  of  justice  to  enforce  or 
give  effect  to  moral  obligations  which  do  not 
carry  with  them  legal  or  equitable  rights.  What- 
ever may  be  thought  of  Murison's  condnct  from 
a  moral  point  of  view,  it  would,  in  my  opinion,  be 
a  dangerous  extension  of  the  doctrine  of  con- 
structive notice  to  hold  that  persons  who  are 
themselves  absolutely  innocent  of  any  conceal- 
ment or  misrepresentation,  aiid  'who  have  not 
digitized  by  Vjv 
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wflfoUy  shut  their  eyes  or  cloeed  their  ears  to  any 
means  of  information,  are  to  be  affected  with  the 
^owledge  of  matters  which  other  persona  may 
be  morally,  thongh  not  legally,  bonnd  to  com- 
municate to  them. 

Order  appealed  from  reverted ;  judgment  of 
Bay,  J.  restored  s  retpondmi  to  pay  to  the 
mmeUanit  the  cott*  both  here  and  hehno. 
Catue  remitted  to  the  Queen's  Bench  Divi- 
sion. 

Solicitors  tor  appellants,  HoUams,  Son,  and 
Coward, 

Solicitors  for  respondent,  Waltons,  Bulb,  and 
Johnson. 


— ♦ — 

COURT   OF  APPEAL. 

JvJy  20,  21,  and  22, 1887. 

(Before  Cotton  and  Bowxir,  L.JJ.) 

Ghauxkdxb  «.  BoTLX.  (a) 

APPEAL   PBOU    THX    COUITTT    PALATDTB    COVET    OP 
LAHCASTES. 

PeUent  —  AUeged  infringement  —  Injunction  to 
restrain — Threats  of  legal  proceedings — Validity 
of  patent — Patents,  Designs,  and  Trade  Marks 
.4c*  (46  #•  47  F»rf.c.  5),  #.32. 

On  an  application  for  an  interheutory  it^imetion 
under  sect.  32  of  Me  Patents,  Designs,  and  Trade 
Marks  Aet  1883,  the  court  ought  to  consider  not 
merely  the  balartoe  of  convenience,  but  also 
whether  the  plaintiff  has  made  out  a  prima  faoie 
case  that  he  is  entitled  to  succeed  at  the  trial. 

WalkOT  V.  Clarke  (56  L.  T.  Bep.  N.  8.  Ill) 
considered. 

The  proviso  in  that  section  does  not  reauire  that  the 
amon  thaXl  he  brought  against  the  aggrieved 
person  or  persons,  hut  it  is  sufficient  if  a  bond 
fide  action  is  brought  with  dtie  diligence  and 
without  collusion  against  the  person  to  whom  the 
ihreat  has  been  addressed,  in  respect  of  the  act  to 
which  the  threat  referred. 

Semble,  that  in  an  wetion  brought  under  the  section 
to  restrain  a  patentee  from  issuing  threats  of  legal 
proceedings,  the  validity  of  the  patent  may  be  put 
vn  issue. 

Kurtz  V.  Spence  (55  L.  T.  Bep.  N.  8.  317;  33  Ch. 
Div.  579)  disapproved. 

In  1879  the  defendant  took  out  a  patent  for  tap 
tmions  to  connect  hose  loith  water  taps.  In  18^ 
ihe  plaintiff  took  out  a  patent  for  a  very  similar 
tap  union.  In  1887  the  defeadMnt  discovered 
tluit  the  plaintiff's  taps  were  being  sold,  and  con- 
sidering that  Uiey  were  an  infringement  of  his 
patent,  issued  a  dreular  warning  the  trade  and 
the  ptMio  against  purchasing  these  goods,  and 
stating  that  legal  proceedings  would  he  taken 
against  infringers.  On  the  11th  June  1887  the 
plaintiff  issued  the  writ  in  this  action  to  restrain 
the  defendant  from  continuing  his  threats,  but  the 
writ  was  not  served  on  the  defendant  untU  the 
16th  June.  On  the  l&th  June  the  defendant 
served  a  writ  on  a  company  who  were  selling  the 
plaintiff's  article,  in  an  action  to  restrain  them 
from  infringing  his  patent. 

(«)  Baportad  by  W.  0.  Bna,  Btq.,  Bmhf  tULnr. 


There  was  no  evidence  that  tehan  this  defendant 
issued  his  writ  he  was  aware  that  this  plaintiff 
had  commenced  this  action. 

Held,  that  the  action  commenced  by  this  defendamt 
against  the  company  had  been  commenced  with 
due  diligence,  and  was  sufficient  to  satisfy  tha 
proviso  in  sect.  32  of  the  Act,  and  {reversing  the 
deeition  of  Brietowe,  V.O.)  that  the  plaintiff  waa 
not  entitled  to  an  injunction  restraining  th» 
defendant  from  threatening  legal  proceeding* 
agairut  persons  infringing  his  patent. 

Ik  1879  a  patent  was  granted  to  John  7.  Boyle 
for  yariouB  improvements,  one  of  which  was  a 
tap  union  or  nozzle  for  temporarily  connecting 
hose  pipes  to  ordinary  taps,  for  the  purpose  ct 
watermg  gardens,  &c. 

In  1886  a  patent  was  granted  to  Joseph  Chal- 
lender  for  a  similar  tap  union. 

From  1879  until  1887  Boyle  manufactured  and 
sold  his  tap  union  without  being  aware  of  any 
infringement.  In  March  1887  he  ascertained, 
that  a  number  of  tap  unions  similar  to  his,  bat 
not  made  by  him,  were  in  the  market,  and  on  tike 
24th  of  that  month  he  issued  a  circular,  in  which 
he  threatened  to  take  proceedings  against  all 
infringers.  This  circular,  which  it  was  admitted 
was  aimed  at  the  tap  union  made  by  Challender 
under  his  patent,  was  circulated  among  his  cus- 
tomers, and  was  as  foUotvs  : 

Boyle's  Patent*. — It  haying  oome  to  onr  knowledge 
that  certain  of  onr  patents  are  being  infringed — notabljr 
Boyle'a  Patent  Tap  Uniona  and  Patent  Archimedaaa 
Egg  Beaten — we  hereby  oantion  out  nnmaron*  frimadm 
■gainst  purchasing  thoae  imitation  goods.  It  cannot  ba 
too  generally  known  that  all  parties  who  handla  a 
patented  article,  from  the  maker  to  the  nser,  inclndia^ 
also  importers,  are  liable  to  the  patentee.  Onr  patoil 
solicitor  has  instmctiOBS  to  take  proceedings  against  ill 
infringers. 

On  the  15th  April  Challender  wrote  to  Boyle, 
challenging  him  to  take  legal  proceedings  to 
restrain  the  alleged  infringement  of  his  patent. 
In  May  a  person  in  the  employment  of  Boyle 
purchased  m>m  the  Manchester  Plumbing,  Deco> 
rating,  and  Gas  Fitting  Company  Limited  (here- 
after referred  to  as  the  Manchester  Plumbings 
Company)  a  tap  union  manufactured  by  Challen- 
der. On  the  8th  June  Boyle's  solicitors  wrote  to 
the  company  and  threatened  to  bring  an  action 
for  infringement  again-st  them  if  they  continued 
to  sell  the  alleged  mfringement. 

On  the  11th  June  Challender  commenced  an 
action  against  Boyle  in  the  Palatine  Court  to 
restrain  the  defendant,  his  servants,  agents,  and 
workmen,  from  threatening  any  person  or  persons 
with  legal  proceedings  or  liability  for  using  the 
inyention  protected  by  the  plaintiff's  letters 
patent,  and  from  interfering  with  the  practice, 
use,  sale,  or  purchase  of  the  plaintifTs  inrentioD. 
The  writ  was  not  served  nntil  the  16th  June,  and 
on  the  15th  Boyle  commenced  his  threatmed 
action  against  the  Manchester  Plumbing  Com- 
Ijany. 

The  action  of  ChaUender  v.  Boyle  came  on  upon 
motion  for  an  interlocutory  injunction  before 
Bristowe,  V.C.  on  the  Sth  Jiuy. 

Maberh/  for  the  plaintiff ;  Hopkinson  for  the 
defendant. 

Bkistowx,  Y.C. — ^Thia  is  a  motion  on  behalf 
of  the  plaintiff,  under  sect.  32  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883.  That  section 
provides  that  "  where  any  person  claiming  to  be 
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the  patentee  of  an  inTontion,  by  eirenlan,  adrer* 
tiseninntB,  or  otherwise  threatens  any  other  person 
irith  any  legal  proceeding  or  liability  in  respect 
of  any  alleged  mannfactnre,  nse,  sale,  or  purchase 
of  the  invention,  any  person  or  persons  aggrieved 
thereby  may  bring  an  action  against  him,  and 
may  obtain  an  injnnction  against  the  continuance 
of  such  threats,  and  may  recover  such  damage 
(if  any)  as  may  have  been  sustained  thereby, 
if  the  tdleged  manufacture,  use,  sale,  or  purchase 
to  which  the  threats  related  was  not  in  fact  an 
infringement  of  any  legal  rii;hts  of  the  person 
making  such  threats :  provided  that  this  section 
shall  not  apply  if  the  person  making  such  threats 
-with  due  diligence  commences  and  prosecutes 
an  action  for  infringement  of  his  pa^nt."  In 
this  case  the  plaintiff  has  obtained  letters  patent 
for  the  particular  invention  in  question  for 
"  Improvements  in  connecting  hose  pipes  to 
Ume,''  hia  patent  being  dated  in  1886,  No.  4090. 
The  defendant  has  obtained  letters  patent  of 
earlier  date  for  high-pressure  filters  and  other 
things,  hia  patent  being  dated  in  1879,  J^o.  2360. 
He  has  since  1879  carried  on  his  business. 
The  acts  complained  of  are  undoubtedly  threats, 
and  in  my  judgment  such  threats  come  within 
the  section  I  have  read  of  the  Act  of  1883. 
What  are  the  facts  as  to  the  threats  P  First,  we 
have  the  circular,  which  is  proved,  and  which  is 
dated  in  March  1887,  from  Mr.  Boyle's  place  of 
business.  [His  Honour  then  read  the  circular.] 
That  ia  the  circular;  but  in  addition  to  that  there 
are  two  affidavits,  one  made  by  Mr.  James  Purvis 
Taylor,  and  another  by  Mr.  Thomas  Hudson. 
Mr.  Taylor  says  as  follows:  "In  the  month  of 
May  last  my  firm  had,  as  part  of  their  stock- 
in-trade,  ft  quantity  of  tap  unions  known  as 
Challender's  patent  ta|)  unions"  —  Challender 
being  the  plaintiff — "  which,  in  the  ordinary  way 
of  trade,  my  said  firm  were  offering  for  sale.  On 
or  about  the  24th  May  last  a  gentleman,  whom  I 
know  to  be  a  traveller  or  agent  representing  Mr. 
J.  J.  Boyle,  of  Manchester,  the  defendant,  came 
into  the  place  of  business  of  my  firm  and  asked 
for  one  of  Challender's  patent  tap  unions,  and  I 
■old  him  one.  He  thereupon  left  the  shop,  but 
returned  in  a  few  minutes  and  stated  that  the 
tap  union  sold  to  him  was  an  infringement  of  a 
tap  union  of  which  Mr.  J.  J.  Boyle  was  the  in- 
ventor, and  which  was  dulr  protected  by  letters 
patent,  and  that  Mr.  Boyle  contemplated  \ega,l 
proceedings  in  respect  of  the  infringement,  and 
cautioned  my  firm  not  to  sell  any  more  of 
Challender's  patent  tap  unions.  He  also  asked 
of  whom  my  said  firm  purchased  the  said  tap 
imions,  and  I  informed  lum.  In  consequence  of 
this  interview,  and  the  threat  so  received,  my  firm 
were  afraid  to  proceed  with,  and  at  once  stopped 
the  sale  of  Challender's  patent  tap  unions,  and 
returned  the  whole  of  their  stock  thereof  to  the 
persons  from  whom  they  purchased  them."  Then 
he  says  that  he  considers  the  plaintiffs  tap  union 
a  good  marketable  article,  and  an  improvement 
upon  all  other  tap  unions,  and  that  there  is  now, 
and  will  continne  to  be,  an  extensive  demand  for 
them,  and  that,  but  for  these  threats,  his  firm 
would  be  able  to  sell  a  considerable  quantity  of 
them.  Mr.  Hudson's  affidavit  is  pretty  much  to 
the  same  effect.  He  says  as  follows :  "  On  or 
about  the  21st  May  last  a  lady  came  into  my  shop 
and  asked  for  Challender's  patent  tap  union.  I 
showed  her  Challender's  illustrated  list,  and  she  ' 


pointed  out  the  particular  union  she  wanted.  I 
told  her  I  did  not  keep  any  of  Challender's  unionii 
in  stock,  but  I  could  get  her  one  if  she  wanted  it. 
She  asked  me  to  obtain  one  for  her,  and  she 
would  call  again  for  it  in  a  few  days.  I  obtained 
one  for  her,  and  she  called  for  it,  and  took  it  awar 
with  her."  (The  exact  date  when  the  lady  got  it  is 
not  given.)  The  affidavit  proceeds  :  "  On  the  4th 
June  instant  a  gentleman  called  upon  me  at  my 
shop  and  interrogated  me  as  to  the  transaction 
mentioned  above,  which  I  admitted.  He  then  said 
that  the  said  tap  union  was  an  infringement  of 
Mr.  Boyle's  patent  tap  union,  and  that  Mr.  Boyle 
contemplated  taking  l^^al  proceedings  in  respect 
of  the  infringement.  In  consequence  of  this 
interview,  I  refrained  from  selling  more  of  the 
said  tap  unions.    I  consider  the  said  tap  unions  a 

fiod  marketable  article."     Upon  that  evidence 
think  sufficient  is  shown  to  bring  the  matter 
within  the  terms  of  the  Act.  There  are  "  circulars 
.     .     .     or    otherwise "    containing   threats    in 
respect  of  the  matter  in  question.    Before  action 
brought  Mr.  Hardman,  the  solicitor  for  the  plain- 
tiff, wrote  a  letter  to  Mr.  Boyle,  which  is  dated 
the  15th  April  1887,  and  is  as  follows :  "  I  have 
been  consultsd   b^  Mr.  J.  J.  Challender    (the 
plaintifF)  of  this  cit^  with  reference  to  a  circular 
issued  by  you,  bearing  date  March  1887,  to  the 
effect  that  what  yon  call  your  patent  tap  union 
is  being  infringed,  and  that  Tour  solicitor  has 
instructions    to    take   proceedings    against    ^1 
infringers.    Ton  are,  of  course,  aware  that  my 
client    is    the   patentee    of    a    new  tap    union 
(see  patent  4090, '"),  and  it  is  quite  evident  that 
your  circular,  supported  by  certain  misrepresen- 
tations  made  by  vour  travellen,  is  calculated  to 
mislead  the  public,  and  to  cause  my  client  to 
sustain  damage.    My  client's  patent  is  in  no  way 
an  infringement  of  yours.    If  you  consider  thrt 
it  is;  he  invites  you  to  take  proceedings  against 
him  as  an  infringer.    If  you  do  not,  the  publie 
may  draw  their  own  conclusions,  and  my  client 
will    take    such    action  with    respect    to    your 
circular   as   he  may  be  advised.       Mr.  Boyle 
sends   no  answer  to  that  letter,  which  is  some- 
what   of   a    challenge  to  him  ;    and  then  Mr. 
Hardman  sends  a  messenger  to  ask  him  whether 
he  has  received  the  letter,  to  which  Mr.  Boyle  says 
he  has  received  it,  but  there  is  no  answer.   Under 
those  circumstances,  the  question  is  what  ought 
to  be  done.     The  plaintiff  has  obtained  letters 
patent  for  this  particular  invention,  which   is 
marked  on   his  exhibit    "  Challender's  Patent." 
He  says  it  is  no  infringement  of  the  defendant's 
patent.    The  defendant  Btm  it  is  an   infringe- 
ment ;  and  the  question  I  have  to  consider  is 
what,  under  the  circumstances,  upon  that  assei^ 
tion  and  denial  ought  to  be  done.    Mr.  Hopkin- 
son  says  that  the  old-established  nature  of  the 
defendant's  business  is  a   strong    thing  in  his 
favour;  and  so  it  is  in  a  great  number  of  matters. 
It  is    upon  many   points   of  great  value  to  a 
patentee  to  be  able  to  say  that  his  patent  has  been 
in  existence  since  1879,   and  that  he  has    not 
allowed  it  to  be  infringed  without  taking  steps 
to  prevent  it.    But  the  defendant  further  says, 
that,  though  he  has  brought  no  action  against 
this  particular  plaintiff,  he  has  brought  an  action 
against  a  company  called  the  Manchester  Plumb- 
ing Company,  and  that  there  is  an  allegation  that 
the  articles  sold  by  that  company  are  similar  to 
those  manufactured  br  the  plaintiff.    I  do  not 
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oonaidw  that  that  is  such  an  action  as  is  con- 
templated by  the  latter  portion  of  sect.  32  of  the 
Act,  which  savs, "  Provided  that  this  section  shall 
not  ^pply  if  the  person  making  such  threats  with 
dae  diligence  commences  and  prosecutes  an  action 
for  infringement  of  his  patent."  I  qnite  concede 
that  it  is  not  necessary  under  that  provision  that 
the  action  must  be  against  the  particular  person ; 
but  it  must  be  such  an  action  as  really  is  an 
action  which  would  apply  generally  to  such  an 
infringement  of  the  patent  as  this  would  be  if  the 
defencuint's  allegation  were  borne  ont.  That 
brings  me  then  to  the  question  whether  on  an 
application  for  an  interlocutory  injunction  the 
new  taken  by  Chitty,  J.  in  the  case  of  Barney  v. 
The  United  Telephone  Company  (52  L.  T.  Bep.  N.  S. 
573;  28  Ch.  Div.  394),  or  the  later  decision  of 
Kay,  J.  in  the  case  of  Walker  v.  Clarke  (56  L.  T. 
Bep.  N.  S.  Ill),  should  be  the  decision  to  guide 
the  court.  To  begin  with,  I  should  say  that  in 
my  judgment  the  view  taken  by  Chitty,  J.  is  one 
which,  with  all  respect  to  that  learned  judge,  I 
abonld  have  felt  very  great  difiSculty  in  follow- 
ing. If  there  had  been  no  decision  taking 
»  different  view,  I  should  have  felt  bound  to 
have  followed  the  judgment  given  by  Chitty,  J. 
in  that  case,  though  I  should  have  respectfully 
dissented  from  it ;  and  it  might  have  then  become 
ft  question  for  the  consideration  of  the  Court  of 
Appeal.  The  view  takeu  by  Chitty,  J.,  as  stated 
in  tne  head-note,  appears  to  be  this :  On  a  motion 
under  the  Patents,  Designs,  and  Trade  Marks  Act 
1883,  8.  32,  to  restrain  the  publication  of  an 
advertisement  warning  the  public  that  the  inven- 
tion claimed  by  the  applicant  is  an  infringement 
of.patent  rights  claimeid  by  the  advertisers,  and 
that  all  necessary  proceedings  will  be  taken  to 
protect  such  rights  should  any  attempt  be  made 
to  manufacture  or  supply  the  invention  claimed 
by  the  applicant,  the  applicant  as  a  condition 
precedent  to  obtaining  an  injunction,  must  show 
that  there  has  been  no  infringement  on  his  part. 
And  if  in  opposition  to  the  motion  a  case  of 
alleged  infringement  is  raised  by  the  respondents' 
affidavits,  an  injunction  will  not  be  granted, 
although  the  respondents  decline  to  take  legal 
proceedings  in  respect  of  such  allied  infringe- 
ment against  the  applicant."  With  all  respect  to 
Chitty,  J.,  I  think  that  would  not  really  be  giving 
the  true  meaning  and  effect  to  the  Act.  Chitty, 
J.'s  judgment  is  very  short.  He  says  simply : 
"  Sect.  32  of  the  Act,  under  which  the  motion  is 
nuwle,  contains  this  condition:  'If  the  alleged 
mannfactiire  ...  to  which  the  threats 
related  was  not  in  fact  an  infringement  of  any 
legal  rights  of  the  person  making  such  threats.' 
In  this  case  there  appears  to  be  a  serious  question 
between  the  parties  whether  the  instrument  sold 
by  the  plaintiff  is  an  infringement  or  not  of  the 
defendant  company's  patent  rights.  There  is  a 
conflict  of  affidavits  upon  the  point,  and  therefore 
the  question  is  one  which  the  court  cannot  decide 
on  tnis  motion.  As  the  plaintiff  is  not  able  to 
prove  that  there  is  not  in  fact  any  infringement 
of  the  defendant  company's  rights,  which  is  a 
condition  precedent  to  nis  obtainmg  an  injunction, 
the  motion  must  be  refused."  When  that  case 
was  cited  to  Kaj,  J.  in  the  subsequent  case  of 
Walker  v.  Clarke,  Kay,  J.,  without  referring  in 
terms  to  Chitty,  J.'s  view,  proceeded  upon  an 
entirely  different  standpoint  frcm  that  of  Chitty, 
J.    It  does  appear  to  me  that  that  judgment  of 


Kay,  J.  is  founded  entirely  upon  the  true  basis; 
viz. :  that  whern  it  is  a  question  of  granting  an 
interlocutory  application  such  as  this,  you  have 
not  to  throw  upon  the  person  applying  for  it  a 
condition  precedent,  as  stated  by  Chitty,  J.,  to 
prove  that  there  is  not  in  fact  an  infrins^emeat 
of  the  right.  I  think  that  the  true  principle  is 
laid  down  by  Kay,  J.,  following  really  the  old. 
decisions  to  which  that  learned  judge  refers.  The 
true  principle  is,  that  the  question  for  the  court  to 
consider  on  such  an  application  is  the  balance  of 
convenience  or  inconvenience  which  would  be 
caused  to  the  party,  plaintiff  or  defendant,  bj- 
acceding  to  or  refusing  the  particular  motion 
which  is  made  to  it.  !Now,  bringing  to  bear  upon 
this  case  the  judgment  of  Kay,  J.,  although  in  tnat 
particular  instance  he  made  no  order,  .1  feel 
entirely  in  accord  with  what  is  there  laid  down  as 
being  the  true  test  of  whether  an  application 
should  or  should  not  be  granted,  namely,  that  iD 
is  a  question  of  the  balance  of  convenience  or 
inconvenience  which  the  court  has  to  look  to.  I 
think  the  subsequent  decision  of  Stirling,  J.  in 
the  case  of  Burt  v.  Morgan  (W.  N.  1887,  p.  123), 
and  also  that  of  Bacon,  v.C.  in  Driffield  and  Eamt 
Biding  Pure  Lineeed  Gake  Company  v.  Waterloo 
MiUa  Cake  and  Warehoueing  Company  (54  L.  T. 
Bep.  N.  S.  210 ;  31  Ch.  Diy.  638),  though  not 
exactly  taking  the  same  particular  point  of  view, 
did  not  either  of  them  dissent  from  the  decision 
of  Kay,  J.  in  Walker  v.  Clarke.  That  being  the 
basis  of  the  judgment  which  I  am  now  g^viuf; 
upon  the  motion,  there  are,  in  my  opinion,  two 
questions  of  importance  to  be  considered.  First 
of  all,  has  a  case,  as  Mr.  Hopkinson  urged,  of 
absolute  infringement  been  clearly  made  ont  ?  I 
do  not  wish  to  prejudge  the  case,  because  it  will 
have  to  come  before  me  upon  the  trial,  and  I  think 
it  would  be  most  unfair  and  perhaps  wrong  on  my 
part  to  express,  as  I  was  urgea  to  do  by  Mr. 
Hopkinson,  a  present  opinion  upon  the  point. 
A  mass  of  affidavits  has  been  put  in  traversing 
backwards  and  forwards  the  question  of  the 
validity  or  invalidity  of  the  patent  in  a  way  that 
would  be  most  inconvenient  if  that  question  were 
to  be  tried  now.  I  think,  without  expressing  any 
opinion  upon  whether  there  is  or  is  not  any 
infringement,  I  have  now  only  to  consider  what 
is  the  balance  of  convenience  or  inconvenience 
of  granting  or  refusing  this  application.  It 
appears  to  me  that  the  action  adopted  by  the 
deiendant  against  the  plaintiff  is  a  serious  one, 
having  regard  to  the  circumstance  that  the  defen- 
dant undoubtedly  stands  in  a  high  position  from 
having  a  trade,  which  is  a  valuable  one,  and 
has  been  existing  ever  since  1879,  and  having 
regard  to  the  circumstance  that  the  defendant 
competes  otrongly  with  his  rival,  not  only  send- 
ing this  circular,  but  sending  travellers  to 
people  carrying  on  business  in  different  places. 
According  to  the  evidence,  a  traveller  called  upon 
one  firm  at  Southport  and  upon  another  one  in 
Yorkshire,  threatening  them  with  the  great  diffi- 
culties they  would  get  into.  It  appears  to  mo 
that  the  course  adopted  by  the  defendant  becomes 
very  serious  to  the  plaintiff,  because  the  plaintiffs 
patent,  being,  comparatively  speaking,  a  new  one, 
may  be  utterly  aimihilated  and  destroyed,  when 
on  the  hearing  it  may  be  shown  not  to  be  an 
infringement  of  the  defendant's  patent,  and  a 
good  patent  may  have  been  strangled  in  early 
life  by  the  circular  of  the  defendimt.    <(pn  tM 
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groTLnd,  therefore,  of  the  balance  of  conyenience 
and  inconvenience  I  have  no  donbt  that  the 
application  now  made  is  one  that  I  ought  to  assent 
to,  and  that  there  ought  to  be  an  order  made  in 
the  termA  of  the  notice  of  motion. 
The  defendant  appealed. 

MouUon,  Q.C.  and/S.^TaZZfor  the  appellant.— The 
Vioe-Chancellor,  in  granting  the  injunction,  con- 
sidered only  the  question  of  convenience  and  in- 
convenience. Bat,  apart  from  the  Act  of  1883,  the 
plaintiff  had  no  legal  right  to  stop  the  issue  of 
these  circulars.  Sect.  32  is  the  only  one  which 
gives  the  right,  and  we  do  not  come  within  it  in 
consequence  of  the  proviso  at  the  end,  for  the 
present  defendant  has  commenced  an  action 
against  the  Manchester  Plumbing  Company  for 
infringing  his  patent.  The  section  was  intended 
to  meet  the  case  of  a  patentee  who  continued 
to  issue  threats  and  refused  to  commence  an 
action  to  protect  his  patent.  The  respondent 
OTwht  to  have  shown  a  prima  fade  case  of  non- 
inmngement.  It  is  sufficient  to  bring  an  action 
against  any  of  the  persons  threatened,  and  it  is 
not  necessary  to  bring  one  against  a  person 
aggrieved. 

Finlay,  Q.C.  and  Botufield  for  the  respondents. 
—The  appellant's  action  against  the  Manchester 
Plumbing  Company  cannot  affect  this  action,  as 
the  writ  m  this  action  was  issued  first.  Besides, 
it  is  of  a  very  suspicious  character.  Why  was  it 
not  commenced  against  this  plaintiff  P  The 
respondent  ought  not  to  be  prejudiced  by  any- 
thing subsequent  to  the  date  of  issuing  his  writ. 
The  respondent  manufactures  and  sells  himself, 
and  on  the  16th  April  1887  he  wrote  cballengini; 
the  appellant  to  sue  him.  Where  the  person 
aggrieved  by  a  patentee's  threats  is  a  manufacturer 
and  seller,  and  has  actually  commenced  an  action 
to  restrain  the  continuation  of  such  threats,  his 
rights  under  sect.  32  cannot  be  defeated  by  the 
defendant  commencing  an  action  for  infringement 
against  a  third  party.  The  respondent  shows  a 
atrong  primd  facie  case  of  non-infringement,  and 
at  the  trial  the  onus  of  proving  infringement  will 
be  on  the  defendant.  Sect.  32  deals  with  the  final 
rights  of  the  parties,  and  the  granting  of  an 
interim  injtmction  is  the  best  way  of  Keeping 
matters  in  statu  quo.  It  cannot  be  that  any  action 
for  infringement  will  satisfy  the  proviso.  That 
would  open  a  wide  door  to  collusion.  The  proviso 
contemplates  snch  an  action  as  will  fairly  test  the 
question  between  the  parties.  The  respondent 
offered  to  defend  an  action  for  infringement  or 
to  allow  the  appellant  to  plead  the  invalidity 
of  the  patent ;  Wt  the  appellant  declined  to 
do  so  after  the  decision  of  Chitty,  J.  in  Kurtz  v. 
Svenee  (66  L.  T.  Bep.  N.  8.  317;  33  Ch.  Div. 
679;  see  on  appeal  83  L.  T.  274).  The  re- 
spondent offers  now  to  consent  to  an  adjourn- 
ment to  see  whether  the  Manchester  Plumbing 
Company  will  allow  him  to  defend  in  their  name. 
They  also  referred  to 

ftdUur  r.  Clarke.  56  L.  T.  Eep.  N.  S.  Ill  j 
Bitrt  T.  Morgan,  W.  N.  1887,  p.  123. 

Xoulton,  Q.O.  in  reply. — Mere  warnings  to  the 
public  in  respect  of  the  future  are  not  threats 
within  sect.  32.  There  was  no  threat  within  the 
section  before  the  letter  of  the  8th  Jnne.  The 
action  commenced  on  the  16th  June  comes  within 
the  proviso,  as  it  was  commenced  with  due  dili- 
gence  after   the    threat    against    the    person 


threatened.  It  is  the  duty  of  the  patentee  to 
warn  the  public  : 

HaUey  ▼.  Brotherhood,  43  L.  T.  Bep.  N.  S.  866 ;  1& 

Ch.  Dir.  514 ;  19  C*.  Div.  886 ; 
Wren  T.  Weild.  20  L.  T.  Bep.  N.  S.  1007;  L.  Bep.  4 
Q.  B.  218,  730. 

There  is  no  evidence  that  the  action  is  collusive, 
and  Boyle  has  sworn  that  it  is  a  hostile  action. 
If  the  two  articles  are  compared  there  is  a  strong 
pritnd  facie  case  of  infringement. 

Cur.  adv.  vult. 

July  22. — CorroN,  L.J. — This  is  an  appeal  by 
the  defendant  in  the  action,  against  an  interlocu- 
tory injunction  which  was  panted  by  the  Vice- 
Chancellor  to  restrain  him  (it  is  not  material  to 
consider  the  exact  words  of  the  injunction)  from 
continuing  to  issue  threats  against  persons  whom 
he  alleged  were  infringing  his  patent.    The  facts 
may  be  shortly  stated.    The  defendant  obtained 
a  patent  for  improvements  in  junctions  for  join- 
ing a  hose  or  anything  else  to  a  tap  or  nozzle.  One 
of  those  improvements  was  a  nozzle  to  be  fitted  to 
the  nozzle  of  the  tap  or  pipe  with  which  the  junc- 
tion was  to  be  effected,  in  which  there  was  an  india- 
rubber  washer,  and  when  it  was  placed  upon  the 
tap  or  nozzle  a  ring  was  to  be  turned  which  com- 
pressed the  indiarubber  and  so  diminished  the 
internal  orifice  of  the  ring  of  indiarubber.     Ho 
took  out  that  patent  in  the  year  1879,  and  he  has 
been  making  instruments  in  accordance  with  it. 
Then  in  the  year  1886  the  plaintiff  in  the  action, 
the  respondent  on  the  appeal,  took  out  a  patent, 
and  as  far  ai  I  can  see  tnat  is  only  for  one  thing, 
namely,  for  a  similar  nozzle  in  which  the  india- 
rubber  is  to  be  compressed  in  the  same  way  by  a 
ring ;  but  there  was  this  difference,  that<  m  the 
respondent's  nozzle  the  indiarubber  was  a  little 
sloping  and  was  internally  part  of  a  cone ;  and  he 
said  that  this  was  to  be  enlarged  or  diminished  in 
accordance  with  the  size  of  the  nozzle  of  the  tap 
or  pipe  to  which  it  was  to  be  a£Bzed.    In  March 
1887  the  defendant,  hearing   that    the    sale    of 
machines  which  had  been  made  by  the  plaintiff 
was  interfering  with  his  sale,  issued  first  of  all  a 
circular  warning  people  that  those  who  used  tap- 
unions  which  infrmged  his  patent  would  be  liable 
just  as  much  as  if  they  sold  them.     It  was  con- 
tended that  he  had  issued    this  warning  at  an 
.earlier  period,  but  I  do  not  think  that  that  is  at  all 
made  out.    The    defendant    brought  an    action 
against  one  of  those  persons,  whom  he  threatened 
with  legal  proceedings.    He  threatened,  I  think, 
in  March,  but  he  brought  his  action  at  a  later 
date,  and  just  after  the  writ  had  been  issued  by 
the  plaintiff  in  this  action,  but  before  that  writ 
had  been  served  by  the  plaintiff  upon  the  defen- 
dant. There  is  nothing  to  show  that  the  defendant 
knew  that  the  plaintiff  had,  in  fact,  issued  the 
writ,  and  as  it  was  not  served,  in  my  opinion,  wo 
must  take  it  that  the  defendant  did  not  know  of 
the  issue  of  the  plaintiff's  writ  when  he  com- 
menced the  action  for  the  infringement  of  his 
patent  against  the  person  whom  he  bad  threatened, 
viz.,  the  Manchester  Plumbing  Company.     Wo 
have  not  got  them  before  us  here.    In  that  state 
of  things  an  application  was  made  to  the  Vice- 
Chancellor  in  this  action,  and  he  granted  an  inter- 
locutory   injunction   against   which   this   is   an 
appeal.    Now,  what  was  the  law  independently  of 
the  statute  on  which  I  understand  the  plaintiff  in 

the  action  relies,  and  on  which,  the  Yice-Cban- 
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-oellor  based  the  interim  uojanction  which  he 
sraated  P  It  is  stated  Id  Hdlsey  y.  Brotherhood 
by  the  late  Master  of  the  Bolls,  giving  his  own 
opinion  and  also  that  of  Blackbnrn,  J.  He 
says  (43  L.  T.  Bep.  N.  S.  368;  15  Ch.  Div. 
519):  "It  is  qnite  clear  that  Mr.  Justice  (now 
Lord)  Blaokbom,  in  delivering  judgment,  con- 
sidered that  to  support  the  action  — Wren  v. 
WeOd  (20  L.  T.  Bep.  N.  S.  1007 ;  L.  Bep.  4  Q.  B.  730), 
vhich  was  an  action  for  a  similar  threat  to  this — 
"the  allegations  must  not  only  assert  the  state- 
mmt  to  be  untrue,  but  that  it  was  made  without 
reasonable  and  probable  cause.  That  is  the  judg- 
ment of  the  full  court,  and  it  appears  to  me  to  be 
the  substance  of  the  law.  A  man  merelv  giving 
notice  that  bis  rights  are  being  infringed,  believ- 
ing that  they  are  infringed,  is  not  to  be  subject  to 
•a  aotion  for  giving  that  notice,  even  although  he 
does  not  follow  up  that  notice  by  bringing  an 
sotion  at  law  for  the  infringement."  I  take  it 
that  shortly  states  the  law  as  it  existed  indepen- 
dently of  the  Act  to  which  I  shall  have  to  refer. 
If  it  was  not  for  the  Act  I  do  not  see  that  the 
jdaintiff  here  had  any  reasonable  ground  for  com- 
mencing this  action  or  for  applying  for  an  injunc- 
tion, because  the  defendant  had  been  in  pos- 
sesaion  of  the  patent  since  the  year  1879.  He  nad 
made  these  articles,  and  the  two  things  are  really, 
not  only  in  their  mode  of  action,  but  in  their  con- 
fltrnction  almost  exactly  alike.  It  was  contended 
that  the  plaintiff's  nozzle  should  be  contracted  so 
as  to  fit  the  nozzle  to  which  it  was  to  be  applied 
before  it  was  used  and  before  it  was  pnt  on,  but  it 
may  jnst  as  well  be  osed  by  being  compressed 
after  it  is  pnt  on,  and  the  mere  fact  that  in  his 
patent  he  contemplates  its  being  used  in  a  par- 
ticular way,  not  the  same  as  that  in  which  the 
defendant  proposes  that  his  nozzle  should  be 
used,  in  my  opinion  cannot  support  the  con- 
tention that  it  is  not  an  infringement.  Cer- 
tainly there  is  reasonable  gronnd  for  the  defen- 
dant here  contending  that  these  things  made  by 
the  plaintiff  are  an  mfringement  of  his  patent. 
But  the  question  turns  on  the  32nd  section  of  the 
Patents,  Design,  and  Trade  Marks  Act  1883. 
That  section  consists  of  two  parts.  It  contains 
a  direction  as  to  what  circumstances  will  enable 
*  person  who  is  in  the  same  position  as  the 
plaintiff  here  to  obtain  judgment  in  an  action, 
and  then  it  contains  a  proviso  which  excepts  from 
the  section  cases  which  come  within  the  proviso. 
If  a  case  comes  within  the  proviso,  then  the  matter 
must  be  dealt  with  as  if  the  section  did  not  exist ; 
that  is  to  say,  under  the  old  law.  Now,  I  will  first 
consider  the  section,  as  it  has  been  a  good  deal 
discussed,  and  it  may  be  desirable  to  give  our 
opinion  upon  it  without  regard  to  the  proviso. 
Iirst  of  all,  this  appears  on  the  face  of  the  section, 
that  what  it  contemplates  is  the  final  judgment 
that  is  to  be  given  in  the  action,  if  the  circuro- 
Btannes  bring  the  case  within  the  Act.  That 
appears  so  for  this  reason,  that  the  section 
mentions  that  an  inj  auction  may  be  granted,  and 
also  damages,  which  evidently  could  not  be 
obtained  on  an  interlocutory  application;  and 
although  nndoubtedly  the  right  oi  the  plaintiff  to 
am  interlocutory  injunction  will  depend  on  what 
judgment  he  could  get  at  the  hearing  of  the 
action,  yet  one  must  remember  that  the  object 
of  the  section  is  to  provide  for  judgment  to  be 
given  at  the  trial  of  the  action  where  the  case  has 
been  brought  under  the  section.     First  of  all  it 


says  that,  when  a  person  claiming  to  be  entitled 
under  a  patent  threatens  legal  proceedings,  then 
any  person  aggrieved  may  apply.  Well,  here  un- 
doubtedly, though  it  is  questionable  whether  the 
circular  was  a  threat  wittun  the  meaning  of  this 
section,  the  defendant  did  before  this  action  was 
commenced  threaten  with  action  and  legal  liability 
those  who  were  using  the  instruments  made  \rr 
the  plaintiff.  He  therefore  has  done  that  wfaica 
is  pointed  at  by  the  section.  Who  can  apply  to 
restrain  himP  .Any  person  aggrieved.  And  there 
can  be  no  doubt,  I  think,  that  here  the  plaintiff 
is  a  person  aggrieved,  because  he  was  making 
that  which  was  said  to  be  an  infringement,  and 
of  course  these  threats  and  notices  would  stop 
the  sale  of  the  instruments  which  he  made. 
Then  the  section  goes  on  to  say  what  may  be 
granted,  namely,  an  injunction  and  damages, 
if  the  alleged  manufacture,  use,  sale,  or  pnr- 
chase  to  which  the  threats  related  was  not 
in  fact  an  infringement  of  any  legal  rights  of  the 
person  making  such  threats.  Now,  I  think  at 
the  trial  ef  such  an  action  as  this,  the  court 
must  be  satisfied  in  order  to  grant  relief  that  in 
fact  the  instrument  complained  uf ,  and  in  respect 
of  which  the  threats  were  made,  is  not  an  in- 
fringement. I  do  not  go  into  the  question  as  to 
where  the  burden  of  proof  would  Ue.  That  must 
depend  upon  the  cuvomstanoes  of  each  case. 
Prima  fade  I  think  the  plaintiff  wonld  have  the 
burden  thrown  upon  him.  He  may  easily  rebnt 
that,  perhaps,  in  a  particular  case,  and  throw 
the  harden  of  proof  on  the  defendart ;  bat,  in  my 
opinion,  in  order  to  enable  the  court  to  act  apoB 
this  section,  it  must  be  established — ^that  is  to 
say,  the  court  must  be  satisfied  at  the  bearing;  of 
the  action  that  in  tact  the  instruments  complaued 
of,  and  in  respect  of  which  the  threats  were  made, 
are  not  "  an  infringement  of  any  l^al  rights  of 
the  person  making  such  threats."  The  question, 
therefore,  whether  the  patent  of  the  person  makiDg 
the  threats  is  a  valid  patent  mast  come  into 
consideration  if  the  plaintiff  in  the  action  se^ 
it,  because  I  cannot  see  how,  if  a  patent  is  invalid, 
there  can  be  any  act  done  in  infringement  of  a 
legal  right  when  the  legal  right  depends  only  on 
the  validity  of  that  patent.  I  mention  that, 
becanse,  as  I  understand,  although  the  case 
is  not  before  us  on  appeal,  Chitty,  J.  has  inti- 
mated an  opinion  that  the  qaestionof  the  validity 
of  the  patent  could  not  come  in  question  in  sn 
action  like  this  :  (Kurlt  v.  Spenee,  ubi  sup.}  In 
my  opinion — and  1  am  bound  to  state  it  after  the 
discnssion  we  have  had — ^it  could.  In  oider 
that  the  court  may  be  satisfied  whether  there  ia 
or  is  not  an  infringement  of  any  legal  right,  one 
of  the  questions  must  be,  not  only  whether  Ute 
instrument  complained  of  is  one  which  is  an  in- 
fringement of  the  patent  if  valid,  but,  if  the 
plaintiff  likes  to  raise  the  question,  whether  the 
patent  is  or  is  not  valid.  That,  as  I  said,  is  the 
view  of  the  statute  «rhioh  I  take  as  regards  the 
relief  to  be  granted  and  the  rights  of  the  parties 
at  the  hearing  independently  of  the  proviso. 
Before  I  go  to  the  proviso,  I  think  I  ought,  having 
regard  to  the  judgment  of  the  yice-Chancellor, 
to  state  my  opinion  as  to  how,  that  being  the 
enactment  as  to  the  rights  of  the  parties  to  he 
adjudicated  upon  at  the  hearing,  the  matter  ought 
to  be  dealt  with  on  an  interlocutory  application. 
As  far  as  I  understand,  the  Yice-Chancellor— iriio 
seems  to  have  been  relying  on  a  judgmoal  of 
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Kay,  J.  {WdOeer  ▼.  Gierke,  tM  (up.)— considered 
that  he  could  not  enter,  or  need  not  enter,  at  this 
stage  of  the  canse  into  the  question  as  to  'whether 
there  was  prohably  an  infringement  of  the  defen- 
dant's patent,  or  whether  that  patent  was  probably 
a  yalia  patent;  but  all  that  he  need  consider 
was  the  balance  of  convenience  and  inconvenience 
as  between  these  parties  in  granting  or  refusing 
the  interlocutory  injunction.  Now,  I  must  express 
my  dissent  from  that  view.  It  is  very  true  that 
in  all  cases  of  interlocutory  injunction  the  court 
does  consider,  and  ought  to  consider,  the  balance 
of  convenience  and  inconvenience  in  granting  or 
refusing  an  injunction ;  but  there  is  another  veiy 
material  matter  to  be  considered:  has  the  plaintiff 
made  out  a  primd  facie  case  F  That  is,  if  the 
evidence  remains  as  it  is,  is  it  probable  that  at  the 
hearing  of  the  action  he  will  get  a  decree  in  his 
favour  ?  And  therefore,  although  I  quite  agree 
that  the  court  ought  not,  on  an  interlocutory 
injunction,  to  attempt  to  finally  decide  the  qnes- 
tion  whether  the  act  complained  of  is  an  infringe- 
ment, or,  if  the  question  was  raised,  whether  tne 
patent  was  a  valid  one  or  not,  yet,  in  my  opinion, 
it  ought  to  be  satisfied  that  on  one  or  both  of 
those  two  points  the  plaintiff  in  the  action  has 
made  out  a  frimdfaoie  case.  Unless  the  court  is 
so  satisfied,  it  is  wrong  to  grant  an  injunction 
merely  on  the  ground  that  it  cannot  do  the  defen- 
dant any  harm.  Injunctions  ought  to  be  granted 
only  on  a  case  made  entitling  the  plaintiff 
to  that  particular  remedy.  I  have  thought  it 
right,  therefore,  to  express  my  opinion,  luving 
regard  to  the  judgment  of  the  Vice-Chsncellor 
and  also  to  the  judgement  of  Kay,  J.  Here,  if 
one  had  to  consider  it,  I  should  say  that  there 
was  a  primd  faeie  case  on  behalf  of  the  defendant 
that  this  was  an  infringement.  The  question  is 
also  raised  by  the  plaintiff  that  the  patent  was  a 
bad  one,  and  that  therefore  there  can  be  no  in- 
fringement. If  I  had  not  come  to  the  conclusion 
that  the  case  is  entirely  taken  out  of  the  sec- 
tion under  the  circumstances,  by  means  of  the 
pfoviso,  I  should  have  to  consider  whether 
prima  faeie  I  ought  to  come  to  the  oonolusion 
that  the  patent  is  a  bad  one ;  but  the  evidence 
on  that  point  was  not  gone  into  before  us,  and 
although  I  have  just  glanced  at  it,  yet  I  have 
not  considered  it  in  such  a  way  as  to  make  it 
right  to  give  any  opinion,  and  I  do  not  do  so.  I 
have  not  considered  the  evidence  because  I  think 
the  proviso  in  this  case  settles  the  matter.  Now, 
what  is  the  proviso  F  "  Provided  that  this  section 
shall  not  apply  " — that  is,  that  the  old  law  alone 
shall  apply  to  such  actions — "if  the  person  making 
such  tm'eats  with  due  diligence  commences  and 
prosecutes  an  action  fur  infringement  of  his 
patent."  What  has  been  done  here  F  Just  after 
this  action  was  commenced,  but  before  the 
defendant  had  notice  of  it,  an  action  was  com- 
menced by  him  against  the  Manchester  Plumbing 
Company.  Now,  taking  his  threats  to  the  Man- 
chester Plumbing  Company  as  made  in  March, 
in  my  opinion  that  action  was  commenced  with 
due  diligence  after  the  time  when  it  was  estab- 
lished that  he  did  threaten  persons;  because, 
although  there  is  that  interval  between  March 
and  June,  yet  that  is  not  an  unreasonable 
time  for  a  man  to  consider. whether  he  should 
bring  an  action  in  respect  of  the  supposed  in- 
fringement of  his  patent.  Therefore  I  think 
the   statute  is    complied   with   as  far  as  this 


proviso  requires  that  the  person  making  such 
threats  shall  commence  an  action  with  due 
diligence.  Of  course  one  has  to  consider 
other  matters  besides.  Not  only  must  he  with 
due  diligence  commence,  but  he  must  duly 
prosecute  the  action;  that  is  a  matter  in 
future.  It  is  said  that  this  action  by  the 
defendant  against  the  Manchester  Plumbing 
Company  is  suspicious.  Well,  I  asked  Mr.  Finlay 
what  he  meant  by  suspicious  ;  what  he  suspected ; 
and  he  said  it  was  very  extraordinary  that  an 
action  should  be  brought  against  this  company, 
and  not  against  the  plaintiff.  Well,  reasons 
were  g^ven  for  that ;  but  I  do  not  rely  on  them. 
Here  the  Manchester  Plumbing  Company  were 
actually  selling  these  very  machines  which  were 
complained  of  by  the  defendant,  the  plaintiff  in 
the  action  against  the  company.  There  can  be 
no  doubt,  if  that  instrument  was  am  infringe- 
ment, they  were  infringing  the  patent ;  and  it  is 
remarkable  that,  though  in  April  the  solicitors 
of  the  now  plaintiff  had  written  to  the  defendant 
complaining  of  the  circulars  which  he  sent,  I 
cannot  see  in  that  letter  any  admission  that  in 
fact  he  was  making  and  selling  these  noules 
although  he  does  refer  to  his  patent ;  hut  merely 
having  a  patent  for  a  thing  which,  if  made,  wiU 
be  an  infringement,  would  not  enable  an  action 
to  be  bi-ought.  Here  this  company  was  threatened, 
and  there  was  to  my  mind  nothing  suspicious  in 
the  action  being  commenced  against  them.  We 
must  remember  that  we  are  now  oonsiderii^ 
only  an  interlocutory  injunction;  the  question  is 
whether  that  action,  as  regards  which  tnere  is  no 
affidavit  at  all  which  alleges  that  it  is  collusive, 
is  a  sufficient  oneF  No  one  pledges  his  belief 
that  the  action  has  been  brought  collusively  or 
that  the  defendants  in  that  action  wiU  not  de- 
fend themselves ;  and,  in  my  opinion,  on  a 
motion  for  an  interlocutory  injunction  we  ought 
not  to  hold,  if  the  action  is  a  sufficient  one 
(and  that  is  the  remaining  (question  to  be  con- 
sidered), that  it  is  to  be  disregarded,  and  an 
interlocutory  injunction  to  be  granted  as  if  the 
case  was  not  within  the  proviso  of  the  section. 
Supposing  the  plaintiff  in  that  action,  the  defen- 
dant in  this  action,  does  not  duly  prosecute  his 
action  against  the  Manche.ster  Plumbing  Com- 
pany, then  the  plaintiff  in  this  action  may  again 
apply  for  an  injunction;  and  if  that  action  is 
not  really  defended,  if  the  defence  is  aban- 
doned ;  if  the  defendant  in  that  action  should  say, 
"  Well,  I  do  not  care  about  fighting  between  you 
and  the  plaintiff — between  Challender  and  Bovle, 
I  will  just  as  soon  buy  Royle's  tap  unions  if  he 
will  not  prosecute  this  action,"  then  that  would 
not  fairly  fight  out  the  question,  and  I  quite 
entertain  the  opinion,  and  ought  to  express  it, 
that  in  order  that  an  action  may  bring  the  case 
within  this  proviso,  it  must  be  an  honest  action— 
an  action  honestly  brought  in  order  to  test  the 
validity  of  the  patent  or  the  fact  of  the  infrinse- 
ment,  whichever  may  be  in  question;  andif  oy 
any  arrangement  between  the  plaintiff  and  defen- 
dant in  such  an  action  the  real  question  is  not 
tried,  then  the  matter  would  stand  very 
differently  to  what  it  would  in  a  case  where  an 
action  has  been  brought,  and  there  is  nothing  to 
induce  the  court  to  come  to  the  conclusion  that 
that  action  has  not  been  honestly  brought 
or  will  not  be  defended.  As  we  pointed  out 
during  the  coarse  of  the  avgument, 
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wonld  be  easier  than  for  the  plMntiff  in  this 
«ction,  Mr.  Challender,  to  go  to  the  defendant  in 
Boyle's  action  and  say,  "  Well,  this  is  mj  case ; 
you  may  not  like  to  go  to  the  expense  of 
defending  it  and  impeaching  the  validity  of  the 
patent ;  I  will  give  you  a  sufficient  indemnity ; 
let  me  defend  it  in  yonr  name."  What  may 
happen  in  this  action  is  matter  for  the  future, 
but  at  present  I  see  no  reason  whatever  to  snppose 
that  it  is  not  on  honest  action,  honestly  brooght, 
or  that  it  will  not  be  honestly  defended.  Ilien 
we  come  to  this  question,  and  that  is  really  the 
difficulty  on  this  proviso:  Against  whom  mnst 
the  action  be  brought  to  bring  the  case  within 
the  proviso  P  It  was  contended  that  it  ought  to 
be  brought  against  the  person  aggrieved — that  is 
to  say,  against  the  person  who  is  applying  for  an 
injunction  under  this  section;  and  that  this 
action  having  been  brought  only  against  one  who 
is  buying  from  the  plaintiff  wholesale,  and  selling 
to  retail  purchasers,  he  is  not  a  person  against 
whom  the  action  ought  to  be  brought.  Now,  in 
my  opinion,  it  is  not  necessary  that  the  action 
should  be  brought  against  the  person  aggrieved. 
As  I  pointed  out,  and  I  did  not  get  any  answer 
which  satisfied  me,  it  would  not  be  possible 
always  that  the  action  shonld  be  brought  against 
the  person  aggrieved.  The  patentee  of  a  rival 
machine  would  necessarily  be,  as  the  plain- 
tiff, in  my  opinion,  here  is,  a  person  aggrieved 
within  the  meaning  of  the  section  ;  but  supposing 
the  patentee  does  not  himself  manufacture,  but 
only  licenses  others  who  manufacture  and  sell,  I 
do  not  know  any  means  of  bringing  an  action 
against  him.  Even  if,  from  his  talcing  out  a 
patent,  it  could  be  said  that  he  threatened  and 
intended  to  use  bis-  invention,  in  my  opinion 
it  would  not  be  sufficient  ground  for  an  applica- 
tion for  an  injunction.  How  could  damages  be 
obtained  P  In  my  opinion,  what  thLs  section  points 
at,  though  I  am  not  going  to  give  an  opinion  that  it 
must  be  confined  to  that,  is  a  case  where  some  act 
has  been  actually  done  which  can  be  tested  as  to 
whether  or  not  it  is  an  infringement ;  because 
the  proviso  says,  "  If  the  alleged  manufacture  to 
which  the  threats  relate  was  not,  in  fact,  an 
infringement  of  any  legal  rights  of  the  person 
making  such  threats."  That  clearly  points  to  an 
instrument  or  machine  having  been  made  which, 
as  a  matter  of  fact,  is  not  an  lufrLngement  of  the 
patent  of  the  person  issuing  the  threats.  But, 
m  my  opinion,  from  the  mere  fact  that  it  is 
impossible  in  many  caseu  that  an  action  should 
be  brought  against  the  aggrieved  person  (the 
owner  of  the  rival  patent  may  be  a  person  who 
is  aggrieved),  we  cannot  confine  the  action  men- 
tioned in  this  proviso  to  an  action  against  the 
aggrieved  party.  However,  it  must  be  an  action 
honestly  brought  to  test  the  validity  of  the  patent 
or  the  fact  of  the  infringement,  but,  in  my 
opinion,  the  section  is  satisfied  (I  will  not  confine 
it  to  that)  where  an  action  is  brought  following  ap 
the  threat  which  has  been  made  as  against  a  person 
to  whom  that  threat  has  been  i  made.  I  am  not 
satisfied  that  the  Legislature  did  not  intend  to 
lay  down  as  a  sort  of  test  whether  the  threats 
were  bond  fide,  the  fact  of  whether  an  action  had 
been  brought  following  up  those  threats,  just  as 
Ualins,  Y.O.  did  in  Axmann  v.  Land  (31  L.  T.  Bep. 
N.  S.  119 ;  18  £q.  330).  In  that  case  there  being 
threats,  and  an  action  brought  to  restrain  those 
threats,  he  asked  the  defendant  in  the  action,  who 


was  issuing  those  threats,  whether  he  would 
undertake  to  bring  an  action.  He  declined ;  and 
then  the  Yice-Chancellor  said,  "  Very  well ;  it 
being  recited  in  the  order  that  he  has  declined  to 
bring  an  action  following  up  his  threats,  I  grant 
an  injunction."  I  think  that  very  likeljr  is  what 
was  intended  ;  but  what  one  has  to  do  is  to  see 
what  is  required  by  this  proviso,  and,  in  my 
opinion,  it  is  not  required  that  the  action  should 
be  brought  against  the  aggrieved  person  if  the 
action  is  brought  against  a  person  to  whom  the 
threats  have  been  made.  That  has  been  the  case 
here.  I  see  no  gronnd  for  supposing  that  the 
action  was  collusive,  or  that  it  will  not  be 
defended.  If  it  is  collusive,  then  there  will  be 
another  application ;  and  it  mnst  be  remembored 
that  we  are  not  now  at  the  trial  of  the  action. 
We  are  only  asked  to  grant  an  interlocutory  in- 
junction  on  the  facts  before  ns,  and  before  the 
rights  of  the  parties  have  been  decided.  On  the 
facts  before  us,  I  say  frimd  facie  there  is  such 
an  action  as  brings  the  case  within  the  proviso^ 
and,  therefore,  in  my  opinion,  the  order  made 
was  wrong,  and  must  be  discharged. 

Bowzv,  L.  J.— I  am  of  the  same  opinion.  This 
is  an  action  brought  upon  sect.  32  of  the  reoent 
Patents,  Desi^s,  and  Trade  Marks  Act  188S, 
and  we  have,  m  the  first  place,  to  construe  the 
proviso  in  order  to  determine  whether  an  action 
which  had  been  instituted  against  the  Manchester 
PInmbing  Company  is  an  action  which  fulfils 
the  description  given  in  the  proviso  of  an  action 
commenced  with  due  diligence  for  the  infringe- 
ment of  the  patent.  It  seems  to  me  that,  in 
order  to  construe  the  proviso,  one  must  form  an 
intelligent  view  of  this  section;  and,  althoosh 
the  consti-uction  which  I  am  going  to  put  on  tne 
earlier  part  of  the  section  may  perhaps,  upon 
another  occasion,  be  called  in  question,  I  defiire  to 
say  that,  in  my  view,  the  construction  which  I 
put  upon  it  is  material,  and  throws  a  distinct 
light  on  the  construction  of  the  proviso.  The 
section  gives,  for  the  first  time,  a  new  right  of 
action — a  right  of  action  to  a  person  agtrriered 
by  a  threat  proceeding  from  the  patentee  against 
somebody  in  respect  of  an  alleged  manufacture, 
nse,  sale,  or  purchase  of  the  patentee's  invention. 
I  think  those  words  indicate  that  the  threat, 
which  is  the  subject-matter  of  the  action,  mnst 
not  be  merely  a  warning  about  something  which 
is  going  to  be  done,  but  must  be  a  threat  about 
an  act  done.  It  mnst  be  a  threat  of  legal  proceed- 
ings  or  liability  in  respect  of  an  alleged  mannfao- 
ture — not  apropo.sed  manufacture,  but  an  "  alleged 
manufacture,  use,  sale,  or  purchase  of  the  inven- 
tion." It  seems  to  me  that  that  interpretation 
receives  force  from  the  subsequent  language  of 
the  section  where  the  words  used  are  that  an 
injunction  and  damages  may  be  obtained  if  the 
alleged  manufacture  was  not,  in  fact,  an  infringe- 
ment, the  condition  imposed  under  the  word  "  if  " 
pointing,  it  seems  to  me,  to  an  act  done  which 
ma^  be  an  infringement  from  one  point  of  view, 
which  is  alleged  to  be  an  infringement  by  the 
person  complaining,  but  which  also  may  not  be  an 
infringement.  When  you  come  to  the  proviso, 
you  find  that  an  action  for  infringement  of  the 
patent  is  to  be  the  means  by  which  the  section 
may  be  avoided,  implying,  I  think,  that  there  has 
been  something  done  which  may  be,  from  one 
point  of  view,  and  is  asserted  to  be,  an  infringe- 
t  ment  of  the  patent.  I  think  that  is  the  key  to 
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the  section.  Now,  appljdng  that  to  the  facts,  it 
seems  to  me  that  threats  would  not  fall  within 
that  definition  if  they  were  mere  threats  or  warn- 
ings as  to  something  which  might  be  done  in  the 
future.  Everybody,  it  seems  to  me,  has  still  a 
right  to  issue  a  general  warning  to  pirates  not  to 
pirate,  and  to  infringers  not  to  infringe,  and  to 
warn  the  public  that  the  patent  to  which  the 
patentee  is  entitled,  and  under  which  he  claims,  is 
one  that  he  intends  to  enforce.  But  my  language 
must  not  be  misunderstood  on  this  point,  it 
does  not  follow  that  because  a  threat  is  so  worded 
•8  in  mere  language  apparently  and  grammati- 
cally to  apply  only  to  tue  future  that,  therefore, 
it  may  not  \)e  in  any  ptarticular  case,  in  sub- 
stance and  in  fact,  applicable  to  what  has  been 
done.  Supposing,  for  a  moment,  that  a  manufac- 
turer is  making  and  issuing  machines  which  the 
patentee  considers  to  be  an  infringement  of  his 
patent ;  if,  with  reference  to  that  act  done,  or  to 
those  machines  made,  the  patentee  endeavours  to 
Kuard  himself  a^inst  this  section  by  merely 
lasning  a  threat  in  the  air,  it  seems  to  me  he 
would  not  escape  if  the  true  gist  of  what  he  has 
done  is  to  apply  that  threat  to  a  particular  person 
»nd  to  a  particular  act.  I  do  not  myself  feel 
satisfied  on  the  present  motion  that  the  circular 
which  has  been  issued  was  a  circular  directly 
addressed  to  the  sale  of  this  particular  instru- 
ment of  which  comnlaint  is  now  made.  I  think  it 
is  extremely  possible  that  it  was,  bat  it  may  have 
been  intended,  to  cover  other  matters,  ana  I  do 
not  pronounce  judgment  nn  the  basis  that  that 
circular  is  a  threat  on  which  this  action  can  be 
founded,  but  there  was  a  very  distinct  and  definite 
threat,  which  puts  the  matter  beyond  all  question, 
addressed  to  the  Manchester  Plumbing  Company, 
who,  though  not  the  plaintiffs  in  the  action,  are 
persons  who  sell  the  very  instruments  which  the 
plaintiff  has  patented,  and  the  sale  of  which  is 
complained  of  by  the  defendant.  Now,  this  threat 
to  the  Manchester  Plumbing  Company  was  ad- 
dressed to  people  who  bad  done  something,  and 
something  which  was  complained  of  as  an  in- 
fringement ;  and  it  seems  to  me  that  the  true 
view  of  the  proviso  is — and  T  think  that  is  the 
effect  of  our  decision — that  an  action  will  satisfy 
the  words  of  the  proviso  if  it  is  a  bona  Reaction, 
brought  with  due  diligence  and  without  collusion, 
against  the  person  to  whom  the  threat  has  been 
addressed  in  respect  of  the  act  to  which  the  threat 
referred.  I  do  not  express  any  opinion  as  to 
whether  any  other  sort  of  action  would  or  would 
not  satisfy  the  proviso.  It  is  sufiBcient  to  me  to 
say  that,  in  my  opinion,  that  action  would  be 
enough  to  bring  the  case  within  the  proviso.  It 
was  urged  upon  us  that  the  action  must  be  against 
the  person  aggrieved,  and  that  it  will  not  do  if  it 
ia  merely  brought  against  the  person  who  is 
threatened.  I  think  that  construction  can  hardly 
be  put  upon  the  section.  The  person  aggrieved 
may  not  have  infringed.  He  may  be  only  a 
person  who  is  intending  to  manufacture,  or, 
what  is  still  more  probable,  he  may  be  a  person 
who  is  dealing  witn  his  own  invention  through 
the  medium  of  licences  to  others.  It  could  hardly 
be  said  that  a  patentee  who  intends  to  license  a 
oompanv  or  to  license  manufacturers  to  make  and 
to  sell  his  invention  is  not  gravely  aggrieved  if 
the  persons  who  have  entered  mto  such  a  contract 
with  him,  or  were  negotiating  such  a  contract,  are 
deterred  from  manaucturing,  and  deterred  from 
Td.  LVn.,  N.S.,  1472.* 


utilising  his  invention  br  a  threat  of  that  kind ; 
yet,  if  the  proviso  to  the  section  is  simply  to 
apply  to  actions  which  vrere  brought  against  the 
person  aggrieved,  a  person  in  such  a  case  who  is 
most  aggrieved  of  all,  or  as  much  ag^ieved  as  any, 
would  find  himself  without  remedy.  It  seems  to  me 
that  this  case  ought  to  be  decided  on  the  ground 
that  this  action  against  the  Manchester  Plumbing 
Company  is  an  action  against  persons  who  are 
threatened  in  respect  of  an  alleged  infringement, 
an  alleged  act  done  in  infringement  of  the  patent, 
and  an  action  brought  in  respect  of  the  very  class 
of  goods  which  were  complained  of ;  but  I  think  it 
also  right,  as  the  matter  has  been  discnssed,  and 
as  the  vice-Chancellor's  judgment  proceeds  upon 
another  ground,  to  express  my  concurrence  in 
what  the  Lord  Justice  has  said,  as  to  the  necessity, 
in  matters  of  this  sort,  that  those  who  apply  for 
an  interim  injanction  should  fulfil  the  require- 
ments of  the  law  and  make  out  a  primd- facie  case 
— not  merely  a  primd  facie  case  on  the  balance  of 
convenience,  but  a  primd  facie  case  of  a  right 
which  is  invaded.  Now,  the  right  under  this 
section  is  a  right  not  to  be  threatened  if  the  manu- 
facture which  is  complained  of  is  not  an  infringe- 
ment. I  think  a  person  applying  for  an  injunc- 
tion ought  to  make  out  a  primd  facie  case,  upon 
the  whole,  to  show  that  the  matter  to  which  the 
threats  related  was  not  in  fact  an  infringement.  I 
also  think — and  1  do  not  see  how  one  can  escape 
from  expressing;  an  opinion  upon  the  point,  although 
I  am  extremely  reluctant  to  travel  one  hair's 
breadth  out  of  the  caso  before  us — I  think  that  it 
is  necessary  to  express  our  opinion  (not  a  final 
judgment)  that  in  an  action  for  threats  like  this  the 
question  of  the  validity  of  the  patent  may  be 
raised.  Chitty,  J.  seems  to  have  come  to  a  dif- 
ferent conclusion  {Kurtt  v.  Spenee,  vbi  sup.),  but 
I  think  it  is  well  worthy  of  consideration  whether 
it  is  possible  to  decide  the  question  that  the  mann* 
faotnre  was  not  an  infringement  of  legal  rights, 
without  considering  whether  there  were  any  legal 
rights  at  all.  I  therefore,  as  at  present  advised, 
do  not  feel  able  to  follow,  without  farther  disous- 
eioa,  Chitty,  J.'s  view  on  that  point.  These  two 
matters  I  think  it  is  necessary  to  mention  in  con- 
sequence of  the  judgment  of  the  Yice-Chanoellor, 
and  of  the  course  which  the-  arg^ument  before  us 
has  taken.  In  substance  this  case  is  decided  upon 
the  ground  that  I  have  mentioned,  that  an  action 
brought  against  the  person  who  is  threatened  in 
respect  of  an  act  done  with  reference  to  which  the 
threat  was  made  is  a  su£Bcient  action  to  satisfy 
the  proviso  of  that  section.  I  ought  to  add  this 
perhaps,  that,  like  the  Lord  Justice,  I  express  no 
final  opinion  at  all  as  to  whether  the  patent  in 
this  case  is  valid  or  whether  there  has  been  actual 
infringement,  in  case  this  action  comes  to  ft 
hearing,  which  it  probably  never  will. 

CoTTOK,  L.J.— There  is  one  point  I  forgot  to 
mention.  I  think  Mr.  Bousfield  contended  that  the 
due  diligence  in  commencing  an  action  must  date 
from  the  time  when  the  de&ndant  had  notice  of 
what  the  plaintiff  was  doing.  I  cannot  agree  with 
that.  In  my  opinion,  "  with  due  diligence  "  must 
be  with  due  diligence  after  the  threat  is  made. 

Solicitors  for  the  plaintiff,  Bolton,  Rohim,  Busk, 
and  Co.,  agents  for  0.  B.  Hardman,  Manchester. 

Solicitors  for  the  defendant,  Shaw  and  Tremtil- 
len,  agents  for  A.  M.  Blair,  Manchester. 
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BOSWELL  V.  COAKS. 


[Ct.  of  Apt. 


Oet.  25  and  26. 1887. 
(Before  Cotton,  Lindlet,  and  Lofss,  L.JJ.) 

BOSVBLL  V.  COAKS  (a) 
APPEAL  PBOX  TEE  CHARCEBT  DIVISION. 

Praetiee — Interett  on  costs — Rules  of  Court  1883, 
Orier  XLII.,  r.  U— Appendix  H.,  Form  No.  1, 
note. 

The  flaiwliffif  action  was  dunUssed  with  cost*  on 

i&«  19th  March  1883.    In  consequence  of  appeals 

from  this  decision  the  defendant's  costs  were  not 

taxed  and  the  taxing  master's  eertijieate  given 

vniil  the  SOth  July  1887. 

Seld,  that,  notunihstanding  thai  the  date  of  the 

judgment  was  prior  to  the  Rules  of  1883  coming 

into  force,  the  cause  was  pending  for  the  purpose 

tf  giving  effect  to  the  judgment  as  to  the  payment 

of  costs,  and  the  practice  introduced  by  those  rules, 

as  appearing  from  appendix  H.,  under  which 

inUrett  is  payable  from  the  date  of  judgment, 

must  hefcMowed. 

Beeision  ^  HSvrtk  J.  a§/rm«d. 

This  was  a  motion  to  restrain  the  defendant,  Isaac 

Bngg  Goaks,  from  proceeding  to  sign  judgment 

for,  or  otherwise  obtaining  payment  of,  interest  on 

certain  costs  which,  pnrsnant  to  orders  of  the  19th 

ICarch  1883  and  the  10th  July  1886,  the  plaintiffs 

were  directed  to  pay  to  the  said  defendant,  except 

interest  (if  any)   which  had  accrued  due  sinoe 

the  SOth  July  1887,  the  date  of  the  taxing  master's 

certificate  pursuant  to   the    said   orders.     The 

action  was  originally  tried  before  Fry,  J.  who 

on  the  19th  March  1883  gave  judgment  in  favour 

of  the  defendant  with  costs  :  (48  L.  T.  Bep.  K.  S. 

929;  23  Ch.  Div.  302.)    From  this  judgment  the 

plaintiffs  appealed,  and    the  Court    of   Appeal 

reversed  the  same:  (51  L.  T.   Bep.  N.  S.  242; 

27  Ch.  Div.  424.)  .  On  the  defendant  appealing 

to  the  House  of  Lords,  their  Lordships  restoreid 

the  jndgment  of  Fry,  J. :  (55  L.  T.  fiep.  N.  S.  32 ; 

11  App.  Cas.  232.)    The  oosts  of  the  defendant 

Goaks  before  Fry,  J.  were  taxed  at  14341. 12s.  3<i. 

The  question  arose  whether  the  defendant  was 

entitled  to  interest  on  the  costs  from  the  date  of 

the  jndgment,  or  only  from  the  date  of  the  taxing 

master's  certificate,  which  was  given  on  the  30tE 

JiJv  1887. 

The  motion  came  before  North,  J.  on  the  9th 
Aug.  1887.  The  defendant  waived  any  objection 
as  to  the  form  of  motion,  and  was  desirous  that 
the  (jnestion  as  to  the  date  from  which  interest 
was  payable  should  be  decided  by  the  court. 

CooA»on,  Q.C.  and  Xan^Iey  for  the  motion. — 
The  question  is,  from  what  date  interest  is  p^- 
able  on  these  costs.  They  were  earned  before  the 
24th  Oct.  1888,  the  date  when  the  Bules  of  Court 
of  1883  came  into  operation,  and  therefore  the  note 
to  Form  No.  1  in  Appendix  E.  to  those  rules  does 
not  apply  to  these  costs,  bat  they  are  governed 
It  {he  note  in  Appendix  F.  to  the  Rules  of  1875. 
The  preamble  to  the  mles  shows  that  the  old 
practice  is  to  be  followed,  under  which  interest  is 
payable  upon  costs  from  t^e  date  of  the  taxing 
master's  certificate  only  -. 

S»  TSxCUOmi;  KeClcHan  v.  VeCMIiin,  52  L.  T. 
Bep.  N.  S.  741 ;  29  Ch.  Div.  405. 
Thsy  also  referred  to 

fWman  "lo^  Oo.  t.  Bitrt,  WL.  T.  425;  W.N.  1884, 
p.  100. 

(a)  Beported  b;  A.  J.  SriHOU,  and  W.  O.  Bias,  Eaqn., 
Barii«tei»«t-I«w. 


Cozens-Har^  Q.C.  and  Methold  for  the  defen- 
dant Coaks. — The  right  to  interest  upon  costs 
depends  upon  1  &  2  Yict.  c.  110,  s.  17.  Under 
Order  XLiT.,  r.  14,  the  forms  of  writs  of  execution 
in  appendix  H.  are  directed  to  be  used,  and  by  the 
note  to  Form  No.  1,  it  is  clear  that  interest  is  now 
payable  from  the  date  of  judgment.  The  form  in 
the  appendix  is  binding.  The  very  point  was 
decidea  by  Pearson,  J.  in  Landowners'  West  of 
England  and  South  Wales  Drairiage  and  Indosure 
Company  v.  Ashford  (33  W.  B,  41). 

Cookson,  Q.G.,  in  reply,  referred  to 
Bekroeder  v.  OUmgh,  85  L.  T.  Bep.  N.  S.  860. 

NoKTH,  J. — Li  this  case  judgment  was  mo- 
nonnced  by  Fiy,  J.  on  the  19th  March  1883» 
hj  which  it  was  ordered  that  the  action  should  be 
dismissed  with  costs.  It  is  not  a  case  of  very 
general  interest,  because  I  should  think  in  eveiy 
other  case  decided  before  the  24th  Oct.  1883  a 
fi.  fa.  has  been  issued  or  payment  been  obtained. 
Now,  in  1887  the  party  to  whom  the  costs  in  this 
case  are  payable  proposes  to  charge  interest  on 
them  from  the  date  of  the  judgment.  If  every- 
thing has  been  done  regularly,  I  do  not  see  how  I 
can  interfere  with  the  process  of  execution.  The 
interest  is  payable  by  virtue  of  1  &  2  Yict.  c.  110. 
The  question  is,  from  what  date  the  interest  should 
run,  whether  from  that  of  the  judgment  or  of  the 
taxing  master's  allocatur.  In  the  common  lavr 
courts  me  old  practice  was  that  interest  ran  from 
the  entering  up  of  the  judgment ;  in  the  Chanceiy 
Courts  It  ran  from  the  auocatnr.  Good  reasons 
might  he  given  for  either  course;  for  instance,  it 
might  very  fiurly  be  said  that  it  is  not  fair  to  make 
a  person  pay  interest  on  costs  for  a  period  during 
which  he  could  not  have  paid  the  costs  themselves. 
In  1875  the  courts  were  brought  together,  and 
the  persons  who  were  responsible  for  the  Rules 
of  Court  provided  by  the  note  to  the  forms  in 
Appendix  F.  for  the  equity  practice  prevailing. 
In  1883  a  different  form  of  proceeding  was  given. 
Order  XLII.,  r.  14,  of  the  Bnles  of  Court  says 
that  forms  of  writs  of  execution  in  Appendix  H. 
shall  be  used  with  such  variations  as  circum- 
stances may  require.  That,  I  think,  refers  to  mere 
formal  variations.  I  do  not  think  the  official 
could  say  from  what  date  interest  should  run. 
Judgment  has  been  issued  in  the  common  form, 
and  I  do  not  see  my  way  to  interfering  with. 
the  defendant-  obtaining  his  costs  and  interest  in 
the  ordinary  course  of  law  from  the  date  of  the 
jndgment,  as  provided  by  the  note  in  Appendix  H. 
The  course  of  practice  was  altered  in  1883,  and 
what  is  now  in  vogue  appears  from  that  note. 
Strong  arguments  might  be  adduced  in  favour  of 
adopting  either  the  former  common  law  or  the 
former  Chancery  practice.  The  court,  however, 
in  all  cases  of  difference,  follows  what  is  the  most 
convenient  coarse,  as  was  pointed  out  by  Jessel, 
M.R.  in  Newbiggin-by-the-8ea  Oas  Oonuaany  ▼. 
Armstrong  (41  L.  T.  Bep.  N.  S.  637;  13  Ch.  Div. 
310).  In  that  case  his  Lordship  said  the  common 
law  rule  should  prevail,  because  it  was  most  con- 
venient. So,  too,  it  was  held  in  Nurse  v.  Dumford 
(41  L.  T.  Hep.  N.  S.  611 ;  13  Ch.  Div.  764).  In  the 
particular  matter  which  is  now  before  me  I  have 
the  decision  of  Pearson,  J.  in  Landovmers'  W«tt  tjf 
England  and  South  Wales  Drainage  Ocmpmy  r. 
Ashford  (ubi  sup.),  which  is  exactly  in  point.  In  uiat 
case  there  was  an  opportunity  given  of  arolying  to 
the  court.  The  matter  was  argued  befixe  PSW^^ 
gitized  by  VjOO vie 
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BOO,  Ji  and  it  is  impoBsible  that  the  dates  should 
not  have  been  bronght  to  his  attention.  In  the 
later  case  of  Be  London  Wharfing  wnd  Ware- 
Jwuiing  CompoMy  (53  L.  T.  Bep.  N.  S.  112) 
(%itty,  J.  followed  the  decision  in  Landownera' 
We$t  of  England,  tfc.  Company  v.  Ashford  (libi 
Mtp.).  It  seems  to  me,  both  on  principle  and 
anthority,  thp  plaintiffs'  application  cannot  sao- 
ceed.  I  do  not  see  why  the  writ  should  not  issne 
in  the  common  form. 

From  this  decision  the  plaintiffs  appealed. 

Oookton,  Q.C.  and  Langley  for  the  appellants. 

Ooaent-Hardy,  Q.C.  and  Methold  for  the  respon- 
dent. 

GoiTOH,  L.  J.— The  first  point  we  have  to  con- 
sider is,  whether  the  Rules  of  1883  apply  to  the 
present  case.  Before  those  rules  came  into 
operation  the  action  had  been  dismissed  with 
costs.  Those  rules  make  an  alteration  in  the 
effect  to  be  given  to  orders  for  payment  of  costs. 
By  the  introdnotory  clause  it  is  provided  that 
tlie  rules  shall  come  into  operation  on  the  24th 
Oct.  1883,  and  shall  also  apply,  so  far  as  may  be 
pttctioable  (unless  otherwise  expressly  provided), 
"to  all  proceedings  taken  on  or  after  that  day 
in  all  causes  and  matters  then  pending."  Mr. 
Cookson  contends  that,  as  this  action  had  been 
dismissed  before  the  24th  Oct.  1888,  there  was  no 
action  then  pending.  It  is  true  that,  for  some 
purposes,  the  dismissal  of  an  action  puts  an  end 
to  it ;  it  is  at  an  end  so  far  as  relates  to  deter- 
mining the  rights  of  the  parties,  but  it  is  not  at 
an  end  for  all  purposes.  Take  the  case  of  an 
undertaking  being  given  by  a  plaintiff  and  his 
action  being  afterwards  dismissed  ;  the  action 
continues,  so  far  as  is  necessary  for  giving  effect 
to  the  undertaking.  Here  the  action  was  in  one 
sense  at  an  end,  but  it  existed  for  the  purpose  of 
enabling  the  parties  to  work  out  the  taxation,  I 
am  of  opinion  that,  for  the  purposes  of  the  Itules 
of  1883,  an  action  is  pending  so  long  as  anything 
remains  to  be  done  in  it.  I  am  of  opinion,  there- 
fore, that  the  Bnles  of  1883  relating  to  enforcing 
payment  of  costs  apply  to  the  present  case.  Then 
it  was  urged  that,  according  to  Order  XLIL, 
r.  14,  the  forms  in  Appendix  H.  are  to  be  used, 
with  such  variations  as  circumstances  may 
require,  and  that  the  form  therefore  decides 
nothing.  I  think  that  North,  J.  took  a  right 
view  on  this  point.  The  forms  cannot  always 
be  followed  in  their  precise  terms.  Thus,  for 
instance,  if  an  action  was  dismissed  without 
costs,  the  form  must  be  varied.  I  think,  how- 
ever, that  the  writ,  in  the  absence  of  special 
'directions  from  the  court,  must  be  issued  in  the 
form  given  in  the  appendix,  with  only  such 
formal  variations  as  t!ne  circumstances  of  the 
case  necessarily  require.  Mr.  Cookson  argued 
that  the  right  of  the  successful  defendants 
depended  on  the  judgment  of  Fry,  J.,  and  that 
subsequent  rules  ought  not  to  be  held  to 
intMiere  with  the  vested  rights  g^ven  to  the 
parties  by  that  judgment.  But  I  think  it  would 
DO  wrong  to  say  that  parties  are  entitled  to  that, 
and  only  to  that,  which  they  could  get  under  a 
judgment  according  to  the  rules  of  practice  in 
force  at  the  time  when  the  judgment  is  given. 
Here  we  have  a  form  which  gives  interest  on  the 
oosta  from  tho  date  of  the  judgment,  and  I  think 
North,  J.  was  ri^t  in  hmding  that  it  most  be 
folknred. 


LixsLKT,  ImJ. — ^I  am  of  the  same  opinion.  By 
1  A  2  Vict,  c  110,  s.  17,  it  was  jjrovided  that 
every  judgment  debt  should  cany  interest  from 
the  date  of  the  j  ndgment,  and  sect.  18  placed  orders 
of  courts  of  eqnity  on  the  same  footing  as  jndg^ 
ments.  Then  sect.  20  gave  power  to  the  judges 
to  frame  writs  for  giving  effect  to  these  provi- 
sions. Bules  were  made  in  Chancery  (May  10, 
1839)  giving  forms  of  writs  under  which  interest 
on  costs  ran  from  the  date  of  the  certificate.  At 
common  law  no  such  rule  was  made,  but  interest 
on  costs  ran  from  the  date  of  the  judgment.  In 
1875  the  Chancery  Bules  of  1839  were  in  this 
respect  adopted.  The  present  form  of  ^  fa.  under 
the  Bnles  of  1883  applies  to  all  divisions  of  the 
court,  and  makes  interest  on  costs  run  from  tha 
judgment,  unless  the  court  gives  special  direc- 
tions. What  is  the  proper  uirm  in  the  present 
case  P  TLe  peculiarity  of  the  case  is  that  judg- 
ment was  given  in  18813  in  the  Chancery  Division, 
dismissing  an  action  at  a  time  when  the  old 
Chancery  mle  was  still  in  force  in  that  division. 
I  think  It  impossible  to  accede  to  the  argument 
that  the  dismissal  of  the  action  so  put  an  end  to 
it  that  it  was  no  longer  pending  for  any  purpose. 
If  so,  Afi.fa.  for  the  costs  would  be  issued  in  an 
action  which  was  not  pending.  It  appears  to  me, 
then,  that  the  action  was  pending  when  the  rules 
came  into  operation,  and  that  the  form  in 
Appendix  H.,  giving  interest  from  the  judgment, 
is  the  right  form  of  the  writ  in  this  case.  It  is 
contended  that  this  is  construing  the  rules  so  as 
to  take  away  vested  rights ;  bnt  I  cannot  admit 
that  any  person  has  a  vested  ri^ht  in  the  results 
of  a  mere  rule  of  practice  existing  when  the 
decision  of  the  court  is  given  on  the  claims  of 
the  parties. 

Lorxs,  L.J. — I  also  think  that  in  Oct.  1883  there 
was  still  a  cause  pending  for  the  purpose  of 
giving  effect  to  the  judgment  oi  Fry,  J.,  and 
that  the  new  rules  are  applicable,  and  interest 
runs  from  the  date  of  the  judgment.  I  agree 
with  the  construction  of  Order  XLIL,  r.  1^ 
adopted  by  North,  J. 

Solicitors  for  plaintifEs,  WhiteM  and  Co.,  agents 
for  Emerson,  Norwich. 

Solicitors  for  defendant  Coaks,  Johnson  and 
Master. 


March  22,  23,  and  26, 1887. 

(Before  ConoN,  Lindley,  and  Lofis,  L.JJ.) 

Be  SioN  CoLUGZ;   E»  parte  The  Matok  akb 

CoKPOOATioH  or  London,  (a) 

APPEAL  PBOK  THX  CHANCBKT  DIVISION. 

Practice — Cosii  of  interim  inveiitm»nt—Lcmd$ 
Clauses  Consolidation  Act  1845  (8^9  Viet.  e.  18), 
M.  1,  80 — Private  charily — Statutory  power  of 
taking  land— Incorporation  qf  Lands  Olau*e$ 
Consolidation  Act. 

A  private  cliarUy  incorporated  5y  Royal  charter, 
and  having  under  a  subsequent  special  Act  power 
to  taiee  land  eompulsorUy,  is  not  an  "undertaMng 
or  tBork  of  a  public  nature  "  viithin  the  mMJmiftg 
of  sect.  1  of  the  Lands  Clauses  ConsolidaHon 
Ad  1845;  and,  therefore,  in  the  absence  of  sas- 
press  provision,  sect.  80  of  the  last-named  Aet^  (at 
to  costs)  is  not  incorporated  vfith  the  tJiotrU/jft 
special  Act.  _^___^_^___ 


MBepartedbjr  W.O.  BMS,  B^., 


BuiiiMp«»JbllB^ 
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Deeuion  of  Kay,  J.  (55   L.  T.  Bep.  N.  8.  589) 


This  was  an  appeal  from  a  decision  of  Kay,  J., 
reported  in  55  L.  T.  Rep.  N.  S.  589,  where  the 
focta  are  fnlly  stated. 

The  question  ww,  whether  the  court  had  inris- 
diction  to  order  the  President  and  Fellows  of  Sion 
College  to  pay  the  costs  of  the  interim  inyestment 
of  moneys  paid  to  the  Corporation  of  London  for 
the  purchase  of  land  on  the  Thames  Embank- 
ment. 

In  the  reign  of  King  Charles  I.  money  was  left 
by  the  will  of  a  testator — the  Kev.  Thomas  White 
-—to  found  a  college  and  library  for  the  benefit  of 
the  clergy  of  the  city  of  London  and  an  almshonse 
for  ten  poor  men  and  ten  poor  women.  By 
charters  of  King  Charles  I.  and  King  Charles  II. 
Sion  College  was  incorporated,  and  powers  of 
acquiring  and  managing  land,  and  for  other  pur- 
poses, were  conferred  on  the  President  and 
Fellows  of  that  institution.  Further  powers 
were  conferred  by  an  Act  of  Parliament  obtained 
in  the  year  1875.  The  President  and  Fellows 
desired  to  procure  a  more  convenient  site  for 
their  college  and  library  on  the  Thames  Embank- 
ment, the  land  belonging  to  the  Corporation  of 
London.  Thn  Act  of  1875  did  not  antnorise  snch 
a  parchase,  and  the  President  and  Fellows  ac- 
cordingly applied  for  and  obtained  the  Sion 
College  Act  1«84,  which  empowered  the  corpora- 
tion to  sell  and  the  college  to  buy  the  land  in 
question,  upon  which  a  building  has  since  been 
erected.  The  Act  of  1884  did  not  incorporate 
in  express  terms  the  Lands  Clauses  Consoli- 
dation Act  1845,  but  it  contained  a  section 
(sect.  4)  which  provided  that  all  purchase 
money  to  be  paid  by  the  President  and 
Fellows  of  Sion  College  for  the  said  piece  of 
land  should  \)e  paid  into  the  Bank  of  England 
in  the  same  manner  and  to  the  same  account 
as  if  the  same  were  paid  in  under  the  Lands 
CIoDses  Consolidation  Act  1845,  and  other  Acts 
amending  the  same,  and  should  be  dealt  with 
accordingly. 

The  pnrchaRe  money  had  been,  in  pursuance  of 
this  section,  paid  in  by  the  college,  and  upon  an 
application  for  the  interim  investment  of  this 
money  the  question  of  jurisdiction  above  men- 
tioned arose.  Kay,  J.  held  that  the  President 
and  Fellows  of  Sion  College  were  not  liable  to 
pay  the  costs  of  investment,  and  the  corporation 
appealed. 

Sir  Arthur  Waiion,  Q.C.  and  WiUiam  Baker 
for  the  Corporation  of  London. — ^The  court  has 
jurisdiction  to  order  the  payment  of  these 
costs  by  Sion  College  upon  three  grounds :  First, 
the  purchase  of  a  new  site  for  Sion  College  is 
"an  undertaking  of  a  public  nature"  within 
the  meaning  of  sect.  1  of  the  Lands  Clauses 
Consolidation  Act  1845,  and  therefore  that  Act 
is  incorporated  with  the  Sion  College  Act 
1884.  Secondly,  the  latter  Act,  by  sect.  4, 
gives  the  court  jurisdiction  to  deal  with  the 
purchase  money  precisely  as  if  it  had  been 
paid  in  under  the  Lands  Clauses  Consolida- 
tion Act,  and  therefore  sect.  80  of  that  Act 
applies  to  this  case.  Thirdly,  the  money  being 
in  fact  in  court  in  the  same  manner  as  if 
p«id  in  nnder  the  Lands  Clauses  Consolida- 
tion Act,  that  oircnmstance  draws  with  it, 
or  gives  to  the  court  inferentially,  jurisdiction 


to  order  the  payment  of  these  cost«.  They  re- 
ferred to 

jRe  MiOt'  2(iai«,  55  L.  T.  Bep.  N.  8.  465;  34  COi. 

Div.  24; 
Re  Cherry'*  SettUd  BMtaiet,  6  L.  T.  Bm.  N.  S.  SI : 

4  Oe  a.  f .  &  J.  832. 

[LiNOUT,  L.J.  referred  to  WaJe  v.  The  Weetmin- 
tier  Palace  Hotel  Gtmpamy,  2  L.  T.  fiep.  N.  S. 
769;  8  C.  B.  N.  8. 276.J 

Everitt,  Q.C.  and  W.  D.  Bawlint,  for  the  re- 
spondents, were  not  called  on. 

Cotton,  L.J.  —  This  is  an  appeal  from  a 
decision  of  Kay,  J.,  who  declined  to  make  any 
order  on  the  application  of  the  Corporation  <n 
London  directing  the  President  and  Fellows  of 
Sion  College  to  pay  the  costs  of  the  investment, 
and  the  application  for  the  purpose,  of  money 
which  had  been  paid  into  court  as  the  purchase 
money  of  certain  land  the  property  of  the 
corporation,  which  had  been  purchased  by  Sion 
College  under  an  Act  of  Parliament  of  April 
1884.  It  was  conceded  that  we  must  now  hold . 
that,  unless  the  80th  section  of  the  Lands  Clanaea 
Consolidation  Act  is  incorporated  with  the  Sion 
Coll^;e  Act  of  1884,  or  unless  its  terms  are 
introduced  into  the  Act  of  1884,  the  court  has 
no  power  to  order  Sion  College  to  pay  the  costs 
of  tne  investment,  and  the  only  question  for  ns 
now  to  consider  is,  whether  the  powers  given 
by  sect.  80  of  the  Lands  Clauses  Consolidation 
Act  1845  are  to  be  considered  as  applicaMe  to 
this  case.  The  question  arises  in  two  ways : 
First,  is  the  Lands  Clauses  Consolidation  Act 
incorporated  with  the  Sion  College  Act  of  1884; 
and,  if  not,  does  the  4th  section  of  that  Act  in 
fact  give  directions  similar  to  those  contained  in 
sect.  80  of  the  Lands  Clauses  Consolidation  Act  ? 
With  reference  to  the  first  question,  it  was 
contended  that,  under  the  1st  section  of  the  Lands 
Clauses  Consolidation  Act,  the  whole  of  that  Act 
was  incorporated  with  and  formed  part  of  the 
Sion  College  Act  1884.  One  must  consider  what 
the  Sion  College  Act  1884  i».  By  a  previous  Act 
the  Sion  College  had  been,  authorised  to  sell  the 
site  of  their  then  college,  and  to  take  the  money  and 
apply  it  in  building  in  another  place  (and  I  think 
there  was  soma  restriction  as  to  place)  another 
building  for  the  purpose.  Then  they  desired  to 
buy  a  piece  of  land  belonging  to  the  Corporation, 
of  London  on  the  Thames  Embankment,  and  they 
seem  to  have  desired  to  buy  two  plots  as  to 
one  of  which  there  was  a  doubt  whether  the 
corporation  conld  make  a  good  title.  The  Act 
of  1884  was  then  passed.  But  that  was  not 
like  an  Act  to  authorise  any  undertaking  at 
all.  In  my  opinion  it  was  certainly  not  a  public 
undertaking,  because  it  was  really  an  Act  tu 
enable  the  corporation  to  sell  and  Sion  College  to 
buy  this  piece  of  land,  and  it  was  necessary  for 
that  purpose  that  there  should  be  an  Act  of 
Parliament  to  enable  these  vendors  to  make  a 
good  title.  Now,  for  what  purposes  is  the  Lands 
Clauses  Consolidation  Act  incorporated  f  The 
Ist  section  of  that  Act,  after  reciting  that  "  it  ia 
expedient  to  comprise  in  one  general  Act  sandry 

? revisions  usuadly  introduced  into  Acts  of 
'arliament  relative  to  the  acquisition  of  lands 
required  for  undertakings  or  works  of  a  public 
nature,"  enacts  that  "this  Act  shall  applv  to 
every  undertaking  authorised  by  any  Aot  whiiA 
shall  hereafter  be  pa8sed>  and  whioh  shall 
gitized  by  VjC 
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authorise  the  purchase  or  taking  of  land  for  sach 
undertaking."  Undoubtedly  there  the  words 
"  of  a  public  nature,  or  undertakings  of  a  public 
nature,"  are  not  introduced,  but  I  am  of  opinion 
that  the  true  construction  of  the  Act  is,  that  it 
was  only  intended  to  incorporate  it  into  special 
Acts  passed  in  order  to  permit  companies  or 
corporations  to  undertake  works  of  a  public 
character,  to  carry  out  undertakings  of  a  public 
charat^r.  In  fact,  that  has  been  decided  in  the 
case  of  an  Act  frhich  vras  vei^  like  what  I  under- 
stand this  Sion  College  Act  of  1884  to  have  been.  I 
referto  the  case  of  Waiev.  The  Westminster  Palcice 
Hotel  Company,  where  a  man  who  was  interfered 
with  by  the  Westminitet  Falaoe  Hotel  Company 
sought  to  recover  compensation  from  them  under 
the  Lands  Clauses  Consolidation  Act.  An  Act 
had  been  passed  to  enable  the  Westminster 
Improvement  Commissioners  to  sell  the  site,  very 
like  the  case  here,  and  the  court  held  (Erie,  I1.C.J. 
delivering  the  judgment  of  the  Court)  in  terms 
that  the  Lands  Clauses  Consolidation  Act  is  only 
incorporated  into  special  Acts  to  enable  public 
undertakings  to  be  executed,  and  that  the 
Westminster  Palace  Hotel  Company  was  not  a 
company  formed  to  carry  out  any  public  under- 
taking. It  is  said  here  that  Sion  College  was  a 
public  undertaking.  But  their  Act  of  1884  was  to 
enable  a  charity  to  buy  land,  which  charity, 
although  it  comprised  a  good  many  persons 
within  its  benefits,  was  merely  a  private  corpora- 
tion for  the  purpose  of  giving  effect  to  that 
charity  for  the  benefit,  not  of  the  public,  though 
the  public  may  derive  benefit  from  the  clergy 
having  Sion  College,  but  of  the  charitv  itself.  In 
my  opinion  the  Lands  Clauses  Consolioation  Act  is 
not  incorporated  with  the  Sion  College  Act.  Then 
we  come  to  the  4th  section  of  the  Sion  College 
Act,  which  it  was  contended  introduced  into  that 
Act  the  80th  section,  or  the  powers  given  by  the 
80th  section,  of  the  Lands  Clauses  Consolidation 
Act.  It  was  said,  very  truly,  that  the  Lands 
Glauses  Consolidation  Act  had  its  clauses  divided 
into  certain  blocks,  and  that  sect.  80  is  in  a  block 
which  deals  with  the  way  in  which  purchase 
money  for  land,  taken  under  the  powers  of  the 
Act,  18  to  be  dealt  with.  That  is  the  block  from 
sect.  69  to  sect.  80,  both  inclusive.  In  the  first 
place,  sect.  4  of  the  Sion  College  Act  does  not  in 
any  way  purport  to  incorporate  any  block  or  any 
portion  of  any  block  of  the  Lands  Clauses  Consoli- 
dation Act.  What  it  does  is  this :  it  directs  that 
all  purchase  moneys  to  be  paid  by  the  President 
and  Fellows  for  the  pieces  of  land  described  in 
the  first  schedule  to  the  Act  shall  be  paid  into 
the  Bank  of  England  in  the  same  manner  and  to 
the  same  account  as  if  the  same  were  so  paid  in 
onder  the  Lands  Clauses  Consolidation  Act  1846 
and  other  Acts  amending  the  same,  and  shall  be 
dealt  with  accordingly.  That  merely  by  reference 
gives,  in  respect  of  money  paid  for  any  land 
acquired  under  this  Act,  the  direction  that  it 
shall  be  dealt  with  as  directed  in  the  Lands 
Glauses  Consolidation  Act  with  reference  to  the 
money  dealt  with  under  that  Act;  and  can  it 
be  said  that  the  words,  "shall  be  paid  into 
(he  Bank  of  England  in  the  same  manner  and  to 
the  same  account  as  if  the  same  were  paid  in 
under  the  Lands  Clauses  Consolidation  Act, 
and  shall  be  dealt  with  accordingly,"  include 
sect.  80  of  that  Act,  which  enables  the  court  to 
order  the  promoters  to  pay  certain  costs,  and  does 


not  in  any  way  deal  with  the  money  which  has 
been  paid  into  court  under  the  Lands  Clauses 
Consolidation  Act  P  That  section  gives  power  to 
deal  with  those  costs  by  directing  them  to  be  paid, 
not  out  of  that  money,  but  personally  by  the  pro- 
moters. Personally  here  is,  of  course,  by  the  cor> 
poration.  In  my  opinion  the  80th  section  is 
not  introduced  by  the  words  used  in  sect.  4  of  the 
Sion  College  Act  1884.  But  it  is  said  it  must  be 
so,  because  the  sections  of  the  Lands  Clauses 
Consolidation  Act,  the  directions  of  which  are 
clearly  to  be  applicable,  require  the  entirety  of 
the  money  to  be  invested,  and  that  cannot  be 
done  unless  somebody  is  tiO  pay  the  costs  with 
reference  to  tihe  investments.  But  in  certain 
cases,  under  sect.  80,  the  costs  would  not  have  to 
be  paid  by  the  promoters.  If  the  landowner 
unreasonably  does  not  convey,  then  the  promoters 
do  not  pay  the  costs  in  any  sense,  if  the  money 
is  paid  into  court.  In  my  opinion  it  is  not  a 
reasonable  interpretation  or  effect  to  give  to  the 
sections  of  the  Lands  Clauses  Consolidation  Act 
which  do  apply  to  these  moneys  to  say  that,  be- 
cause they  direct  the  money  to  be  invested,  it 
must  be  necessary  that  somebody  must  pay  the 
costs.  It  may  be  the  corporation  may  have  to 
pay  the  costs  out  of  this  money  ;  but  really  the 
direction  to  invest  the  money  must  mean  to 
invest  so  much  of  it  as  is  required  for  all  pur- 
poses to  be  kept  as  a  permanent  fund.  It  may 
be  that  it  is  unfortunate  that  there  is  no  sucn 
direction,  because,  when  land  is  taken  from  an 
owner  under  an  Act  of  Parliament  for  the  pur- 
poses of  particular  persons,  whether  for  a  public 
undertaking  or  only  a  private  charity,  I  thiiik 
it  is  most  reasonable  to  direct  that  those  who 
take  the  land  should  pay  the  costs.  But  all  we 
have  to  do  is  to  see  what  the  Act  of  Parliament 
has  done,  and,  in  my  opinion,  upon  no  construc- 
tion of  the  Sion  College  Act  of  1884  can  we  say 
that  sect.  80  of  the  I^ds  Clauses  Consolidation 
Act  is  introduced,  or  the  powers  contained  in 
that  section  given  to  the  court  as  regards  Sion 
College,  and  the  persons  from  whom  they  par- 
chased  their  land.  In  my  opinion  the  appeal 
fails. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  I 
think  it  is  impossible,  as  a  matter  of  construction, 
to  hold  that  the  Lands  Clauses  Consolidation 
Act  is  incorporated  with  the  Sion  College  Act. 
I  will  not  repeat  the  reasons  given  by  Cotton,  L.  J., 
and  I  have  nothing  to  add  to  them.  To  my  mind 
the  contention  of  the  appellants  cannot  he 
sustained.  I  cannot  help  thinking  there  has  been 
an  unfortunate  reliance  on  Emparte  Mercers'  Com- 
pany (10  Ch.  Div.  481),  and  that  the  whole  of  this 
difficulty  has  arisen  trota  this  court  not  haring 
seen  its  way  to  uphold  that  case.  But  since  that 
case  has  been  overruled  it  is  impossible  to  do 
otherwise  than  to  affirm  the  order  appealed 
from. 

LoFBs,  L.J. — I  am  of  the  same  opinion. 

Solicitor  for  the  appellants,  B.  H.  Crawford 
(the  City  Solicitor). 

Solicitors  for  the  respondents,  Clarke,  Baiolitu, 
and  Co. 
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[Ct.'oi  Act. 


(Befoc9  LnrouiT  and  Lons,  L  JJ.) 
'  Wood  v.  Wood,  (a) 

APFBAL^BOX  IKS  DITOSCB  DITISIOK. 

8«paratio»  deed  —  Covenant  by  huthand  to  paif 
aUowanee— Petition  by  v)\fe  for  judicial  tapara- 
tion—JUmony  pendente  Hie— 20  If  21  Yid.  e.  85, 
•.17. 

By  a  atfaraUcm  deed  the  hueband  eownanled  to  pay 
92.  a  fnonih  to  ike  wife  for  her  maiittefiMnee,  and 
•Ae  eovvnoNfed  not  to  moleet  him.  The  wife 
ofitfrwwrde  ptHiioned  for  a  jvdieial  eeparo' 
Hon. 

2%«  huiAand  had  rtfueed  to  eontiniue  the  aOowanee 
onth»grov,ndfk(U^mf»  had  broken  her  cove- 
nant  not  to  moleet  him. 

Sdd,  that  the  v»fe  was  entitled  to  alimony  pendente 

JMoMoM  of  KekewiA,  J.  affirmed. 

0»  the  3rd  Dec.  1886  Mr.  aad  Mrs.  Wood  exa. 
oated  a  deed  of  separation. 

B7  the  8th  clause  of  the  deed  Mr.  Wood  core- 
aanted  to  allow  Mrs.  Wood  the  sum  of  91.  per 
month,  so  long  as  she  did  not  commit  aaj  act  or 
be  guilty  of  any  misconduct  whereby,  or  by 
reason  of  which,  Mr.  Wood  would,  if  the  deed 
had  not  been  executed,  cease  to  be  under  any 
legal  liability  to  support  her,  and  she  should 
observe  and  perform  all  the  st^nJationa  contaiiied 
in  the  deed  on  her  part  to  be  observed  and  per< 
formed. 

By  the  9th  clause  Mrs.  Wood  covenanted  that 
oat  oi  the  provision  made  for  her  she  would 
provide  and  pay  for  her  board,  lodging,  and  all 
other  necessary  expenses. 

Clause  12  was  aa  follows : 

'Ba  laid  Murv  Agnes  Wood  will  from  heneef  octh  live 
Esparate  from  ths  said  Bbenewr  Wood,  and  shall  not 
aad  will  not  seek  for  isstitation  of  oonjngal  rights,  ot 
in  any  way  either  directly  <«  indiieoUy  moleat,  annoy, 
or  interfere  with  the  aeii  Ebeneser  Wood,  and  in  par- 
tieaUr  shall  not  and  will  not  visit  the  said  Ebeneser 
Wood  or  hold  any  eommnnioation  witii  him  other  than 
1)7  latter. 

Becently  Mr.  Wood  had  stopped  making  the 
payment  under  the  deed,  on  the  ground  that  Mrs. 
Wood  had  brokoi  her  covenant  not  to  molest  him. 

On  the  18th  July  1887  Mrs.  Wood  presented  a 
petition  for  judicial  separation,  on  the  ground  of 
adultery  committed  bv  Mr.  Wood  before  and 
after  the  execution  of  the  deed. 

On  the  28th  July  Mrs  Yl  ood  presented  a  petition 
for  alimony  petxiflnte  lite,  and  on  the  25th  Aug.  the 
Begistrar  ol  the  Divorce  Divisioa  of  the  High 
Court  made  an  order  allowing  her  such  alimony 
at  the  rate  of  91.  a  month. 

On  the  25th  Au^.  Mr.  Wood  applied  to  Keke- 
wich,  J.  (the  Vacation  judge)  to  rescind  the  order 
of  the  registrar,  but  his  application  was  refused, 
and  Mr.  Wood  appealed. 

Middleton  and  Bargrame  Deane  for  the  appel- 
lant. — Though  this  is  usually  an  order  as  of 
course,  in  this  case  it  should  not  have  been  made. 
Mrs.  Wood  ought  onlv  to  have  what  she  is  entitled 
to  under  the  deed.  If  the  court  orders  this  sum 
to  be  paid  as  alimony,  the  husband  has  no  way  of 

frotecting  himself  &om  molestation  by  his  wife. 
f  she  has  broken  her  covenant  and  so  becomes 
entitled   to    nothing,    that    is    her    own    fault. 

(at  Baported  by  W.  C.  Bm,  Esq.,  Bwrister^t-lAw. 


Alimony  is  not  to  provide  for  the  costs  of  the 
petition  tor  judicial  separation,  as  those  are 
directed  to  be  paid  to  her,  from  time  to  time,  on 
her  application  to  the  court.  It  is  not  usual  to 
give  such  alimony  where  the  parties  are  livins^ 
apart  under  the  provisions  of  a  separation  deecL 
llie  husband  may  have  to  pay  the  9L  twice  over, 
under  the  order  of  the  court  and  also  under  the 
deed.  In  a  suit  for  judicial  separation  the  conrt 
has  no  power  to  deal  with  the  separation  deed. 
No  benefit  can  be  obtained  by  Mrs.  Wood  by  the 
judicial  separation.    They  referred  to 

PoimU  t.  PouwU,  14  L.  T.  Bap.  N.  S.  800 ;  L.  B9. 
8F.&D.  55,186; 

Qtmdig  y.  Gondy,  4B  L.  T.  Bep.  N.  S.  607;  7  P.Dir. 
77,168: 

IZoM  V.  Bote,  41 L.  T.  Bep.  N.  S.  48;  48  L.  T.  Bep. 
N.  S.  378;  7P.  Div.  225;  SP.Dlv.  98; 

Bowiey  v.  Bowley,  L.  Bep,  I  80.  *  Div.  App.  63 : 

Qeon*  T.  Qtorge,  20  L.  T.  Bep.  N.  S.  238;  L.  Bep. 

Barnard,  for  the  respondent,  was  not  called  on. 

LiNDUtT,  L.J.  (after  stating  the  &cts  and. 
referring  to  the  clauses  8, 9,  and  12  of  the  separa- 
tion dewi,  and  to  20  &  21  Vict.  c.  85),  continued : 
— It  appears  to  me  that  this  order  was  quite 
rightly  made.  In  the  first  place,  it  is  to  be 
observed  that  the  conrt  was  not  in  any  way  either 
enforcing  or  acting  contrary  to  the  deeiL  If  it 
had  been  suggested,  and  the  evidence  showed, 
that  the  lady  is  in  receipt  of  the  9{.  a  month,  the 
conrt  would  nave  come  to  the  conclusion  that  she 
was  not  entitled  to  further  alimony ;  but  it  is  quite 
obvious  that  it  has  been  stopped,  whether  for 
good  or  bad  reason,  upon  the  ground  that  she  hae 
Broken  her  covenant  not  to  molest  her  hasbaod. 
The  husband  has  chosen  to  put  his  own  constrac- 
tion  on  the  deed.  Is  it  not  just,  under  the  ciionm- 
stonces,  that  the  allowance  should  be  made  P  It 
is  said  that  he  might  be  bound  to  pay  twice  over. 
The  conrt  has  ample  control  over  its  own  order, 
and  practically  he  is  not  in  any  such  danger.  On. 
the  other  hand,  if  the  alimony  is  not  granted,  it  is 
clear  that  the  wife  will  be  absolutely  pennilesa  aa 
far  as  her  husband  is  concerned.  There  is  no  case 
really  in  point.  In  the  cases  of  PoioeU  v.  PoweU 
(ubi  luj}.)  and  Oandy  v.  Gandy  (ubi  si4|>.)  the  alimoar 
was  being  paid  under  the  deed,  and  an  increase  ix 
the  allowance  was  asked  for,  and  the  other  oasea 
are  distinguishable.  I  purposely  abstain  from 
saying  whether  there  has  baen  a  breach  of  the 
covenant  not  to  molest.  The  order  was  qnite 
right  and  must  be  upheld. 

Lopxs,  hJ. — ^It  appears  to  me  that,  unless  it 
con  be  maintained  on  behalf  of  the  appellant  that 
the  separatitm  deed  would  be  a  good  answer  to  » 
suit  for  judicial  separation,  this  appeal  &uls. 
Counsel  for  the  appellant  was  compelled  to  admit 
that  the  separation  deed  woold  not  be  a  good 
answer  to  tne  suit  which  the  wife  is  now  insti- 
tuting. It  follows,  therefore,  that  she  is  takins 
proceedings  which  she  has  a  right  to  take,  and 
in  respect  of  which  there  is  nothing  in  the  sepoto- 
tion  deed  to  prevent.  If  that  be  so,  is  she  not 
entitled  to  all  the  incidents  that  belong  to  such 
a  suit  ?  One  of  those  incidents  is  that  the  wife 
is  entitled  to  alimony  pentienfe  lite;  and,  except 
for  the  separation  deed,  it  could  not  for  a  momsit 
be  contended  that  this  was  not  an  order  of  coorae. 
It  is  said  that  the  order  ought  not  to  have  been 
made,  because  of  the  existence  of  this  deed.  I  can 
quite  nndMstand  that,  if  the  pa^mesit  UMkr  ihtt 
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deed  was  being  made,  the  court  would  say  that 
91.  a  month  was  snfficient.  But  the  court  nas  to 
proceed  upon  certain  words  contained  in  sect.  17 
of  20  &  21  Vict.  c.  86.  [His  Lordship  read  that 
section  and  continued  :j  Therefore,  bearing  in 
mind  that  while  taking  these  proceedings  she 
was  doing  what  she  was  entitled  to  do,  the  only 
auestion  is  whether  it  is  "  just  "  that  this  alimony 
snould  be  ordered  to  be  paid.  The  husband  is 
not  paying,  and  does  not  intend  to  pay  the  91.  a 
month  covenanted  to  be  paid  by  the  separation 
deed.  Therefore  the  wife  is  deprived  of  all 
means  of  maintaining  herself.  Under  these  cir- 
cumstances it  is  impossible  to  say  that  it  is  just 
to  leave  the  wife  unprovided  for  during  the  pen- 
dency of  this  suit.  I  think  the  cases  cited  are 
distinguishable.  Tn  Powell  v.  PowU  {uhi  nip.)  and 
Oandy  v.  Gandy  {ttbi  fw.)  the  alimony  provided 
for  by  the  deed  was  being  paid,  and  the  applica- 
tion was  to  have  it  increased.  The  order  was 
right,  and  the  appeal  must  be  dismissed  with 
costs. 

Solicitor  for  the  appellant,  Montague  HateJcina. 

Solicitor  for  the  respondent,  S.  0.  Hadley. 


Friday.  Nov.  18, 1887. 

(Before  Cotton,  L.J.,  Sir  Jamm  Mumrns,  snd 

LoPEa,  L.J.) 

SoPSK  V.  AmoLD.  (a) 

APPEAL  PSOII  THE   CHAirCXST  DTnBIOK. 

Vendor  and   purchaser — Failure  ofjpur(Juuer   to 
complete— Forfeiture  of  deposit — Want  of  title  in 
vendor  aftenoarda  dieeamred — Aetion  for  retwrn 
of  deposit. 
Plaintiff  contracted,  in  Nov.  1882,  iopurehase  fire&- 
holds  from  defendants  subject  to  a  condition  Otat 
his  deposit  money  shouid  be  forfeited  on  failure 
cf  the  plaintiff  to  earry  out  the  eontraeL   Plaintiff 
accepted  the  title,  but,  being  ttnoble  to  find  the 
baianee  of  his  purchase  money,  the  defendants 
determined  the  contract  and  fotfeiied  pUiintiff'e 
deposit. 
In  Jan.  1885  defertdawls  contracted  for  a  resale  of 
the  property,  and  in  Jan.  1886  it  was  held,  on  a 
eummons  under  the  Vendor  and  Purchaser  Act 
1874,  that  the  defendants  hadno  HHe. 
In  July  1886  plaint^  brought  an  action  to  recover 
his  deposit,  on  the  ground  of  mutual  tnistaike  and 
failure  of  consideration. 
Held  {affirming  the  deoision  cf  Kekemieh,  J.,  56 
L.   T.  Bep.  N.   8.  330),  that  plaintiff  was  not 
entitled  to  recover. 
The  plaintiff  claimed  a  declaration  that  the  defen- 
dants were  liable   to   repay  to  the   plaintiff  a 
deposit  of  610Z.  paid  to  them  hj  the  plaintiff  in 
respect  of  a  contract  by  the  plaintiff  to  purchase 
from  the  defendants  certain  ireehold  premises  at 
theprice  of  6100J. 

The  contract  was  entered  into  in  Nov.  1882, 
aad  the  balance  of  the  purchase  money  was  to  be 
paid  on  the  lut  Feb.  1883. 

The  contract  included  the  usual  condition  that, 
if  the  purchaser  should  fail  to  comply  with  the 
conditions  of  sale,  his  deposit  should  be  forfeited 
to  the  vendor,  who  should  be  at  liberty  to  resell. 

The  abstract  of  title  was  duly  delivered,  and 
the  plaintiff  perused  it  and  accepted  the  title,  and 

(•}  Beported  b;  W.  C.  BiBS,  Eiq.,  Butltt<>«t-I«w. 


prepared  the  draft  conveyance,  which  was  ap- 
proved by  the  defendants.  The  plaintiff,  however, 
was  unable  to  find  the  balance  of  the  purchase 
money,  and  could  not  complete. 

The  defendants,  therefore,  in  March  1883,  re- 
scinded the  contract,  and  retained  the  deposit  as 
forfeited. 

In  June  1885  the  defendants  resold  the  property, 
and  the  purchaser  made  an  objection  to  the  title, 
which  was  upheld  by  Chitty,  J.,  who  decided,  on 
the  28th  Jan.  1886,  that  the  vendor  could  not 
make  a  good  title. 

The  plaintiff,  on  hearing  of  this  decision,  com- 
menced this  action  for  a  return  of  his  deposit,  on 
the  ground  that  there  had  been  a  mutual  mistiakw 
of  fact. 

Eekewich,  J.  dismissed  the  action,  as  reported 
56  L.  T.  Eep.  N.  S.  330,  where  the  facts  are  fully 
stated. 

The  piMntiff  now  appealed  informd  pauperis. 

£igg  for  the  appeUant. — The  plaintiff  is  entitled 
to  recover  his  deposit,  as  there  was  no  contract, 
the  vendors  havmg  no  title.  The  basis  of  the 
contract'  is  a  representation  that  the  vendois 
have  the  power  and  are  in.  a  position  to  make  a 
good  tiUfi: 

Wawtr.  ai<aUbrass,»L.T.  Bep.N.S.aM;L.B«p. 
8  Ex.  175. 

Therefore  there  was  no  breach  of  contract, 
and  consquently  no  forfeiture  of  the  deposit. 
Th«  failure  to  raise  the  balance  of  the  pur- 
chase money  was  no  breach,  for  there  was 
nothing  to  break.  To  hold  otherwise  would 
be  to  encourage  vendors  to  rush  into  the 
market  without  knowing  their  own  title,  and 
actually  to  make  a  profit  oat  of  their  own  want  of 
titl&  The  plaintiff  accepted  the  title,  but  ought 
not  to  be  prednded  from  setting  up  a  nnllity  of 
contract  because  his  legal  advisers  made  a  mis- 
take. Even  in  the  case  of  a  completed  contract 
the  court  will  give  reliei  in  the  case  of  a  common 
mistake  without  fraud : 

Binghtun  v.  Bmohom,  1  Vw.  sen.  196 ; 
Jones  T.  Cl^^,  85  L.  T.  Bep.  N.  8.  987;  8  Ch. 
Div.  779. 

This  case  is  distinguishable  from  Bowe  t.  SmiA 
(50  L.  T.  Bep.  N.  S.  573 ;  27  Ch.  Div.  89),  as  there 
there  was  a  contract  which  could  be  enforced; 
the  defendant  had  a  good  title.  He  also  referred 
to 

Coosar  t.  Phibbs,  16  L.  T.  Bap.  N.  S.  678;  L.  Bap. 

2E.  &L  App.  140; 
Torranc*  ▼.  Bolton,  27  L.  T.  Bep.  N.  S.  19,  738; 

L.  Bap.  14  Eq.  124 ;  8  Ch.  App.  118 ; 
Hart  T.  Bvoains,  87  L.  T.  Bep.  K.  S.  378;  7  Cll. 

DiT.4fl: 
Sx  parte  Barreli,  L.  Bep.  10  Ch.  App.  512; 
BrmimlM  v.  Campbell,  5  App.  Cu.  925. 

Barber,  Q.C.,  Vernon  B.  SmUh,  and  Reginald 
Kemp,  for  the  defendants,  were  not  called  oil 

CoTTOB',  L.J. — This  appeal  before  us  has  been 
very_  well  and  ably  argped,  but,  in  my  opinion, 
the  judgment  of  Kekewich,  J.  is  right.  One  must 
consider  what  the  facts  of  the  case  are.  There 
was  a  contract  to  purchase  entered  into  between 
the  plaintiff  and  the  defendants.  After  the  ab- 
stract of  title  had  been  sent,  and  after  it  had 
been  approved  of  by  the  purchaser,  the  time  for 
payment  of  the  purchase  money  arrived.  Then, 
as  he  states  in  his  statement  of  claim,  when  that 
time  arrived  he  was  not  able  to  produce  the 
purchase  money.  In  consequence  of  that  the 
Digitized  by  VjOOQ  IC 


748-v<»i.  ivn.,  N,  8.] 


THE  LAW  TIMES. 


[Jmn.  28,  188B. 


Ct.  op  App.] 


Sopia  V.  Arnold. 


[Ct.  op  App. 


Tendors  treated  the  contract  as  at  an  end,  and 
forfeited  the  deposit.  Some  years  afterwards 
the  plaintifE  discovered  from  proceedings  in 
another  action  that  the  title  was  a  bad  one,  and 
that  if  he  had  taken  the  objection  he  might  have 
resisted  specific  performance.  If  the  contract 
had  gone  off  on  that  ground,  then  he  would  have 
been  entitled  to  get  back  his  deposit.  The 
contract,  however,  did  not  go  off  on  that  ground, 
hot  because  the  purchaser,  being  satisfied  with 
the  title  shown  him,  and  being  willing  to  take  a 
conveyance  in  accordance  with  that  title,  was  not 
able  to  provide  thebnianceof  the  purchase  money 
which  under  the  contract  had  become  payable. 
Therefore  the  contract  came  to  an  end  by  reason 
of  his  own  default.  He  repudiated  the  contract ; 
that  is  to  say,  having  accepted  the  title,  and  the 
time  for  the  payment-  of  the  purchase  money 
having  arisen,  he  did  not  find,  and  admits  by  the 
6th  paragraph  of  the  statement  of  claim  that  he 
was  unable  to  find,  the  residue  of  the  purchase 
money  of  6100L  In  consequence,  therefore,  the 
defendants,  the  vendors,  rescinded  the  agreement, 
and  forfeited  the  deposit  of  6101.  On  what 
ground  is  the  plaintifE  to  get  back  that  sum  P 
It  is  not  a  question  which  would  arise  if  the 
contract  was  still  in  fieri ;  that  is  to  say,  if  the 
vendor  and  the  purchaser  ware  still  dealing  with 
one  another,  the  purchaser  insisting  on  specific 
performance  or  the  vendors  insisting  on  specific 
performance.  But  the  defendants,  the  vendors, 
nave  rescinded  the  contract,  and  it  is  at  an  end ; 
and  they  have  claimed  to  put  an  end  to  and  have 
pat  an  end  to  the  contract  as  far  as  they  could,  and 
have  claimed  to  retain  the  deposit  in  consequence 
of  the  defaalt  of  the  plaintiff,  the  purchaser. 
Under  those  circnmstances,  the  purchaser  is  in 
the  position  of  a  man  who  has  repudiated  his  con- 
tract. It  is  true  if  he  had  known  the  facts  he 
woald  have  taken  a  different  ground,  and  not 
have  said,  "  I  will  accept  the  pnrchase,  and  am 
ready  to  complete  and  take  a  conveyance,"  bat 
he  would  have  said,  "  No,  yon  cannot  enforce 
specific  performance,  and  on  the  ground  of  the 
aDsence  of  title  I  will  not  complete  ; "  and  if  on 
that  ground  the  contract  was  not  to  be  enforced 
against  him  he  would  have  stood  in  a  different 
position.  But  to  enable  him  to  recover  the 
deposit  now  would  be  to  enable  him  to  take  ad- 
vantage of  his  own  default  in  not  providing  the 
balance  of  the  purchase  money  when  he  accepted 
the  title,  and  said  that  he  was  satisfied  with 
the  title  as  shown.  That  undoubtedly  was  the 
mistake  of  those  who  advised  him.  We  must 
take  the  decision  of  Chitty,  J.  to  hsve  been  a 
correct  one,  and  that  the  vendors  had  not  a  good 
title.  Then  it  is  said  that  the  decision  in  Want  v. 
StaUOtrasa  is  in  favour  of  the  appellant,  but  that 
was  an  entirely  different  question.  There  the 
alleged  default  of  the  purchaser  was  in  not  de- 
livering his  objections,  and  the  vendor  said, 
**  You  have  not  delivered  your  objections, 
and  therefore  you  cannot  take  an  objection 
to  the  title  at  all."  The  vendor  also  said  the 
objection  was  a  bad  one.  That  was  the  matter 
on  which  they  came  to  an  issue,  and  there  never 
had  been  repudiation  by  the  vendor  of  the  con- 
tract. Both  parties  were  unwilling  to  move — the 
vendor  because  he  was  not  quite  certain  of  the 
title,  and  the  purchaser  because  he  was  not  cer- 
tain of  his  position.  Under  those  circumstances 
it  came,  before  the  court  as  a  contract  in  fieri. 


and  the  decision  I  really  think  was  this,  that 
there  was  no  defonlt  on  the  part  of  the  purchaser 
within  the  meaning,  as  properly  construed,  of  the 
conditions  of  sale;  and  therefore  the  case  must 
be  treated  independently  of  those  conditions  and 
independently  of  the  stipulation  that  in  the  event 
of  the  contract  not  being  completed  the  vendor 
should  be  at  liberty  to  retain  the  deposit.  Then 
that  case  comes  to  this,  that  there  were  no  stipa- 
lations  on  which  the  vendor  could  rely  giving 
him  by  contract  a  right  to  retain  die  deposit. 
The  contract  was  not  completed,  not  from  any 
default  of  the  purchaser,  bnt  from  the  default  of 
the  vendor  whn  had  not  a  good  title.  TherefoT^ 
it  was  held  that  the  purchaser  was  entitled 
to  recover  his  deposit.  Then  it  is  said  that, 
if  there  had  been_  a  completion  by  conveyance 
of  the  estate  to  this  plaintiff,  and  he  had  after- 
wards discovered  this  defect  in  the  title,  he 
ought  to  have  got  the  money  back  again.  Cases 
were  quoted  to  show  that  the  ignorance  of  law 
which  would  not  excuse  him  ^gnorantia  ruria 
quod  quitque  tenetur  scire  neminem  exaisai)  did  not 
apply  to  a  case  like  the  present.  Assume  that. 
Where  is  there  an  authority  that,  after  the  con- 
veyance and  the  money  paid,  the  purchaser  who 
has  taken  the  conveyance  and  accepted  the  titl^ 
because  he  afterwards  finds  out  in  consequence 
of  his  being  ejected  that  the  title  is  a  bad  aoK, 
can  recover  the  purchase  money  P  In  my  opinion. 
that  is  not  the  law.  What  is  the  use  of  covenants 
for  title,  and  what  is  the  use  of  a  limited  cove- 
nant for  title,  if  whenever  any  defect  is  found 
out,  and  the  purchaser  who  has  taken  the  con- 
veyance is  ejected,  he  could  come  to  the  vendor 
and  say,  "Take  back  the  estate  for  what  it  is 
worth,  and  give  me  back  my  money  P"  Some  cases 
were  referred  to,  but  I  do  not  think  that  case 
before  Hall,  V.C.  {Jonei  v.  Clifford)  has  any- 
bearing  upon  the  present  one.  It  was  simply  a 
question  how  far,  when  the  contract  was  in  fiiri, 
the  vendor  was  at  liberty  to  correct  a  mistake 
he  made  in  stating  that  he  was  selling  lease- 
hold when  he  was  selling  freehold ;  that  is,  how 
far  the  purchaser  was  entitled  to  correct  the 
mistake  he  made  in  accepting  the  title  under  a 
misapprehension.  Then  it  is  said  Hart  v.  Suxtiita 
supports  the  view  that,  even  if  there  had  been  a 
conveyance  and  the  title  was  a  bad  one,  the  mon^ 
could  be  got  back  again.  In  my  opinion  that  is 
not  the  decision.  The  judge  there  decided  that 
there  had  been  a  misrepresentation  amounting 
to  leg^l  fraud  and  deceit,  and  considered  that 
the  proper  remedy  was  to  give  the  purchaser  his 
money  oack,  and  let  the  vendor  get  back  his 
estate.  Whether  that  is  right  or  wrone  may- 
have  to  be  considered  hereafter,  and  whether  or 
not  the  authorities  justified  him  in  coming^  to 
that  conclusion,  I  have  not  had  time  to  consider. 
It  did  not  amount  to  a  general  proposition  of  lAw 
that,  where  in  the  absence  of  any  deceit  the  title 
turned  out  to  be  bad,  after  conveyance  the  par- 
chaser  is  entitled  to  say  to  the  vendor,  "  Give  me 
back  my  money  and  take  back  your  estate."  I 
think  that  is  not  the  general  law,  and  I  am 
fortified  in  that  view  by  a  passage  in  the  indg- 
ment  of  Lord  Selbome  in  BrototUie  v.  CampSett  (5 
App.  Cas.  937),  where  his  Lordship  says :  "  When 
the  conveyance  takes  place  it  is  not,  as  far  as  I 
know,  in  either  country  the  principle  of  equity 
that  relief  should  afterwai-ds  be  given  against 
that  conveyance,  unless  there  be  a  case  of  fraud 
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or  a  case  of  miBrepresentation  amounting  to  fraud 
by  which  the  purchaser  may  have  been  deoeired." 
In  my  opinion,  therefore,  the  judgment  of  Keke- 
wich,  J.  was  right,  and  we  mast  dismiss  the 
appeal,  but  not  with  costs,  because  I  see  it  is  tn 
formd  pauperit. 

Sir  Jaubs  Hamitek. — I  am  of  the  same  opinion. 
The  learned  counsel  by  whom  this  case  has  been 
very  well  argued  put  it  on  a  ground  which,  if  he 
could  hare  substantiated  it,  would  have  supported 
his  contention,  namely,  that  the  circumstances 
were  such  as  to  make  it  inequitable  on  the  part 
of  the  defendants  to  retain  this  money.  But  it 
mpears  to  me  to  be  absolutely  clear  it  is  not  so. 
Tliere  was  no  misrepresentation,  no  concealment 
of  any  fact,  bat  the  facts  which  were  disclosed 
satisfied  the  advisers  of  the  plaintiff  at  that  time, 
and  the  title  was  approvea  of.  There  was  no 
oommou  mistake  of  facts  going  to  the  very  root 
of  the  contract,  as  in  some  of  the  cases  which 
have  been  referred  to.  It  was  a  mistake  of 
opinion  as  to  the  validity  of  the  title,  a  mistake 
iniich  I  suppose  occurs  in  innumerable  cases. 
Under  the  influence  of  that  mistake  the  advisers 
of  the  plaintiS  accepted  the  title,  but  he  was  un- 
able to  pay  the  money  in  fulfilment  of  the  con- 
tract. That  was  a  repudiation  of  the  contract 
which  the  defendants  were  justified  in  acting  upon, 
and  they  accordingly  rescinded  the  contract. 
It  appears  to  me  it  would  be  highly  inequitable, 
that  being  the  state  of  things,  that,  because  some- 
body else  discovers  years  afterwards  that  the 
opinion  acted  upon  at  the  time  was  erroneous,  the 
defendants  should  be  bound  to  return  this  money. 
Therefore,  I  think,  the  judgment  of  Kekewich,  J. 
is  right. 

LoFBS,  L.J. — The  facts  to  my  mind  conclude 
this  case.  The  facts  are  plainly  set  oat  in  the 
statement  of  claim,  and  it  there  appears  that  an 
abstract  was  duly  delivered,  such  abstract  dis- 
closing the  title  truly.  The  plaintiff's  solicitor 
approved  of  the  title,  and  then,  when  the  time 
arrived  for  the  payment  of  the  purchase  money, 
the  pnrchaser  was  either  unable  or  unwilling 
(o  find  the  money.  In  point  of  fact  he  did  not 
find  it.  About  those  facts  as  stated  in  the  state- 
ment of  claim  there  can  be  no  doubt.  It  therefore 
appears  that  this  purchase  went  off  on  the  grouud 
of  the  inability  or  the  unwillingness  of  the  pnr- 
chaser to  pay  the  purchase  money.  Kotice  was 
then  given  by  the  vendors  to  rescind.  There  is  a 
rescission,  and  the  whole  matter  is  then  and 
there  at  an  end.  Years  go  by,  and  the  vendors 
sell  the  propertr,  or  endeavour  to  sell  it,  to 
somebody  else,  liien  it  is  discovered  there  is 
•  defect  in  the  title.  That  comes  to  the  know- 
ledge of  the  present  plaintiff,  and  he  then  brings 
this  action  in  order  to  recover  his  deposit.  Now 
can  he  do  it  ?  Is  he  entitled  to  recover  it  P  I  am 
clearly  of  opinion  he  cannot.  It  would  be 
enabling  him  to  take  advantage  of  that  which 
in  point  of  law  was  his  own  default.  It  would  be 
inequitable  to  allow  such  a  state  of  things  to 
prevail.  I  do  not  propose  to  deal  with  the  cases 
which  have  been  fully  referred  to  by  Cotton,  L.  J., 
and  everyone  of  which  is  distinguishable  from 
the  present  case. 

Solicitor  for  the  plaintiff,  Granville  Smith, 
agent  for  T.  W.  B.  E^utchint,  Teignmouth. 

Solicitors  for  the  defendants,  Lovell,  Bon,  and 
Pi^field. 


JtUy  13  and  14, 1887. 
(Before  Lord  Esher,  Ii.B.,  Lindlbt  and  Lopes, 

L.JJ.) 
EsDAiLE  V.  The  Assessheni  Committee  of  the 

ClTT  OF  LONDOK  UsIOK.  (a) 

Poor  rate — Tithee— Statutory  payment  in  lieu  of 
tithes  in  the  city  of  London — Non-rateability  of— 
37  Hen.  8,  c.  12—43  Eliz.  c.  2—44  #•  45  Vict.  e. 
estevii.  w.  3,  8, 10. 

Under  the  Act  37  Hen.  8,  e.  12,  which  recited  thai 
contention,  S^c,  had  ariten  within  the  city  of 
London,  between  the  parsons,  ^c,  of  the  said 
city  and  the  citizens  and  inhaiitanta  of  ths 
same,  for  and  concerning  the  payment  of  tithes, 
oblations,  and  other  dttties  within  the  said  city, 
it  was  decreed  that  the  cititens  and  inhabitants 
should  yearly  pay  their  tithes  to  the  parsons,  ^c, 
of  tar  afiaeed  yearly  rate  in  respect  of  their  houeee. 

And  under  44  <$"  45  Vict.  c.  exani.,  which  recited 
that  there  were  disputes  as  to  the  payments  to  be 
made  tn  reepeet  of  tithes  in  the  parish  of  St. 
Botolph  Without,  Aldgate,  and  it  would  be  bene- 
ficial to  the  inhaiitanis  and  otoner  of  the  tithes 
of  the  parish  that  all  such  disputes  should  be 
settled,  and  that  there  should  be  paid  to  the 
owner  a  fixed  cmnual  sum  in  lieu  and  full  satis- 
faction of  all  tithes  and  payments  within  the 
parish,  it  was  enacted  by  sect.  3  thai  "  all  tithes 
and  sums  of  money  in  lieu  of  tithes  whatsoever 
arising  or  growing  due  in  the  said  parish  .  .  . 
shail  cease  arui  be  eietinguished,  and  the  tithe-o  umer 
shall  .  .  .  accept  and  receive  tn  lieu  and 
satisfactio7i  of  the  tithe  and  sums  of  money  M» 
lieu  of  tithes  so  ceasing  and  extinguished,  and 
to  which  he  would  have  been  entitled  if  this  Act 
had  not  been  passed,  the  annual  sum  of  6500Z., 
which  shall  be  levied  and  collected  by  the  church- 
wardens on  and  from  the  persons  by  law  rate- 
able to  poor  rater  in  the  said  parish,  in  respect 
of  the  houses  by  law  rateable  to  poor  rates  .  .  . 
and  shaU  be  assessed  on  the  anniwi  value  of  those 
houses  as  ascertained  by  the  vaUiaiion  or  assess- 
ment for  the  poor  rates  for  the  time  being  in  force, 
and  the  said  sum  of  6500i.  shall  be  paid  by  the 
churchwardens  to  the  tithe-owner  in  eadi  and 
every  year. 
Held  (affirming  the  judgment  of  the  Queen's  BeneA 
Division),  that  the  tithes,  oblations,  and  other 
duties  within  the  dty  of  London,  paid  according 
to  the  rcUe  fixed  by  37  Hen.  8,  c.  12,  and  in 
respect  of  which  the  sum  of  6600J.  was  a  statutory 
commutation  payable  by  the  above  parish  urtder 
44  |-  45  Vict.  c.  cxcvii.,  were  not  tithes  or  a  pay- 
ment in  lieu  of  tithes  within  the  meaning  of  43 
Eliz.  c.  2,  and  therefore  the  said  sum  of  65001. 
was  not  rateable  to  the  relief  of  the  poor  of  the 
said  parish. 
This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Denman  and  Mathew, 
JJ.),  reported  at  56  L.  T.  Rep.  N.  S.  623. 

A  case  had  been  stated  un  ler  32  &  33  Vict, 
c.  67,  which  case  is  fully  set  out  in  the  report  in 
the  court  below,  upon  which  case  the  Queen's 
Bench  Division  gave  judgment  in  favour  of 
Esdaile. 
The  Assessment  Committe  appealed. 
Sir  E.  Clarke  (S.-Q.)  and  J.  Henderson  for  the 
Assessment  Committee. 

<a\  BiipoTtad  by  A.  A.  HOPKiica,  Em|.,  BuTlit«MLt-T«w. 
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Sir  JJ.  E.  Webgter  (A.-G.)  and  Sidney  TTooy  for 
the  respondent. 

The  arguments  in  the  court  below  were 
repeated,  the  following  sathorities  being  cited  or 
referred  to: 

B$daatT.  PoyiM,  52 L.  T.  Bep.  N.  8.  530;  and  54 

J..T.Bep.N.  8.  705; 
R*a  T.  Tonu,  1  Don^.  401 ; 
B«9.  y.  Chriatovhenon,  53  L.  T.  Bep.  N.  S.  8M :  16 

Q.B.  Div.  7; 
Bt»  Y.  Carlyon,  3  T.  B.  885 ; 
Big.  T.  Bltaw,  12  Q.  B.  419 ; 
Bav  T.  Boldnv,  4  B.  *  C.  467 ; 
£o«m<I«f  ▼.  Bona,  2  Wm.  Bl.  1252 ; 
Champnev*  ▼•  Bue^on,  4  Drew.  104 : 

1  Eagle  on  Tithes,  17,  421 ; 

2  Ei«le  OB  Tithes,  442, 464 ; 
Oilthrop's  Beporta,  92  et  leq. 

Lord  EsBSB,  M.B. — In  this  case  we  have  to 
consider  whether  this  payment  of  a  specific  sum 
of  money,  made  to  the  respondents  nnder  and  by 
Tirtne  of  an  Act  of  Parliament,  and  to  be  raised 
by  a  rate,  is  property  rateable  to  the  relief  of  the 
poor.  The  qnestion  is,  whether  that  payment  is 
jmmd/acM  a  payment  which  wonid  be  rateable 
nnder  the  statnte  43  Miz.  c.  2.  I  am  clearly  of 
opinion  that  it  is  not.  Having  in  Beff.  y.  Chritto- 
phenon  {ubi  sup.)  decided  that  a  person  mnst  be 
rated  with  reference  to  hifl  ability  in  the  parish, 
and  having  laid  it  down  that,  according  to  the 
authorities,  the  property  rateable  mnst  be  limited 
to  property  of  a  visible  and  tangible  nature,  such 
as  IS  capable  of  being  taken  cognisance  of  and 
estimated  by  the  overseers,  it  is  obvions  that  this 
payment  of  money,  to  be  raised  by  a  rate,  is  not 
property  which  is  primd  facie  rateable  under  the 
statute  of  Elizabetn.  It  is  said,  however,  that  it 
is  a  payment  of  tithes  or  a  p^ment  in  lieu  of 
tithes  within  the  statute  of  Elizabeth,  and  is 
therefore  rateable.  Now,  a  tithe  rateable  as  tithe 
nnder  the  statute  of  Elizabeth  was  that  tithe 
which  was  at  first  received  by  the  clergy  of  the 
parish  in  kind,  and  it  was  because  the  clereyman 
received  it  in  kind,  and  becanse  he  could  distrain 
for  it,  that  it  was  considered  to  be  physically  in 
his  occupation,  for  he  took  it  in  kind  from  the 
land.  The  tithe  in  the  present  case  is  certainly 
not  such  a  tithe  as  that,  and  whether  tithe,  that 
is,  a  tenth,  is  the  right  name  for  it  or  not,  it  is 
not  a  tithe  rateable  under  43  Eliz.  c.  2.  Is  it 
then  brought  within  the  statute  by  the  authori- 
ties as  something  equivalent  to  a  tithe  P  For  if 
it  could  be  shown,  as  was  said  in  Beg.  v.  Chrislo- 
pherson,  that  the  money  payment  here  was  a  pay- 
ment in  lieu  of  tithes,  the  rector  would,  accoraing 
to  the  authorities,  have  been  rateable  in  respect 
thereof;  and  if  the  rector  had  been  rateable,  the 
present  respondents  would  be  rateable.  It  is 
said  that  it  has  been  made  out  that  this  is  a  pay- 
ment in  lieu  of  tithes,  because  the  payment  is 
called  a  tithe  in  the  statute  of  37  Hen.  8,  c.  12. 
But  surely  it  is  impossible  to  say  that  the  mere 
&ct  of  calling  it  a  tithe  in  a  statute  shows  that 
this  payment  is  a  payment  in  lieu  of  tithes  proper 
within  the  statute  of  Elizabeth.  Yon  must  show 
not  merely  that  it  is  a  payment  in  lien  of  what 
were  called  tithes,  but  a  payment  in  lien  of  such 
tithes  aa  come  within  the  statute  of  Elizabeth. 
As  to  the  suggestion  that  this  is  a  payment  in 
lieu  of  tithes  payable  by  custom  at  the  time  of  the 
passing  of  37  Hen.  8,  c.  12,  in  respect  of  houses  in 
the  city  of  London,  though  I  douot  -whether  such 
a  custom  could  be  a  good  one,  I  can  see  no  evi- 


dence of  such  a  custom,  or  even  of  a  custom  that 
the  land  on  which  the  houses  were  built  was  still 
to  be  liable  to  a  payment  in  Uea  of  tithes  in  caaea 
where  tithes  would  have  been  paid  out  of  the 
land  if  prodactive  before  the  houses  bad  been 
bnUt  upon  it.  Therefore  it  is  not  made  out  that 
this  payment  under  37  Hen.  8,  c.  12,  is  a  payment 
in  lien  of  tithes  payable  in  respect  of  bmd  on 
which  houses  were  built.  It  was  then  argned 
that  this  wan  a  payment  made  by  the  occupiers 
of  honaes  in  lieu  of  tithes  payable,  not  in  respect 
of  tixe  land  on  which  those  houses  were  built,  bat 
in  respect  of  land  in  the  parish  on  which  no  houses 
were  built.  One  ought  to  look  very  closely  at 
such  a  proposition,  becanse,  if  it  were  true,  it 
would  be  making  pec^le  who  occupy  houses  pay 
money  in  lieu  of  those  who  occni^landpn^tablT 
upon  which  no  houses  are  built,  and  who  woald 
be  exempt  from  paying  tithes  in  respect  of  that 
land.  It  would  reouire  ver^  strong  evidence  to 
satisfy  me  of  that,  tor  anything  more  nnjost  can 
hu^Uy  be  imagined.  To  support  thatpropositaoii 
it  must  first  be  shown  that,  if  there  were  tithes 
payable  in  respect  of  land  profitably  used  as  land 
in  the  City  at  the  time  of  toe  passing  of  37  Hoi.  8^ 
c.  12,  the  payment  of  those  tithes  was  extin- 
guished by  this  Act.  I  can  see  nothing  to  induce 
me  to  believe  that,  if  they  did  exist,  they  were  ex- 
tinguished. Sects.  10, 14,  and  17  of  37  Hen.  8, 
e.  12,  are  scarcely  consistent  with  that  view,  and 
are  more  consistent  with  the  view  that  if  there 
was  any  land  occupied  for  profit — and  I  cannot 
say  that  there  was  at  that  time  no  such  land_  in 
the  city  of  London — the  persons  so  oocinyying 
such  land  w«e  still,  after  the  passing  oi  that 
statute,  as  much  liable  to  the  payment  of  tithes 
as  they  were  before.  Therefore,  supposing  in  the 
first  place  that  no  tithe  was  payable  within  the 
city  of  London,  then  this  is  a  new  personal  impo- 
sition, which  is  not  a  tithe,  or  anytning  in  liea  of 
a  tithe,  rateable  under  43  Eliz.  c.  2 ;  or,  seoondlj, 
if  there  were  tithes  proper  within  the  city  of 
London,  that  is  a  tithe  payable  in  respect  of  the 
profitable  use  of  land,  there  is  nothing  to  show 
that  such  tithes  were  extinguished.  In  either 
case  it  is  not  made  out  that  this  payment  was  a 
payment  in  lieu  of  tithes  rateable  under  43  Elia. 
c.  2.  Then  further,  we  have  this:  the  statnte 
87  Hen.  8,  c.  12,  was  in  the  nature  of  a  private 
Act  of  Parliament  to  determine  a  dispute  between 
the  parishioners  and  the  cleigy.  It  is  impossible 
to  say  that  a  recital  that  there  was  a  dispute  as 
to  payment  of  tithes  is  proof  that  tithes  were 
payable.  And  when  it  is  seen  that  this  Act 
amounts  to  an  agreement  by  way  of  compromise^ 
one  is  then  entitled,  if  the  words  will  permit  of 
two  meanings,  to  see  how  it  has  always  been 
treated  by  the  parties  to  it  on  both  sides.  For 
286  years  there  never  has  been  any  attempt  until 
now  to  rate  the  person  entitled  to  this  payment. 
Therefore  it  is  conclusive  that  all  parties  con- 
cerned in  this  compromise  have  construed  it  to 
mean  that  the  person  who  received  that  payment 
was  not  rateable  to  the  poor  in  respect  thereof, 
but  wa<-  entitled  to  the  full  benefit  of  the  paj- 
ment.  These  considerations  seem  to  me  to  snow 
coDcluaively  that  this  payment  cannot  be  brought 
within  43  Eliz.  c.  2.  There  are  seme  other  con- 
siderations which  seem  to  me  to  point  in  the 
same  direction.  There  are  sections  in  the  statute 
of  1881  (44  &  45  Vict.  c.  cicvii.)  which  seem  to 
me  to  assume  that  there  were  e^n  tithes  pay- 
Digitized  by  VjOO  VIL 
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Able  within  this  x>ariah  in  respect  of  land  which 
WM  not  built  upon.  I  notice  this,  because  those 
•ections  are  only  wanted  o;i  the  Tiew  that  those 
tithes  were  pa^ble.  Agaiui  the  mode  of  redemp- 
tion provided  in  sect.  10  of  the  Act  of  1881  points 
in  the  same  direction ;  for  when  the  parties  were 
Stipulating  for  a  redemption,  the  redemption  is  to 
be  on  the  footing  that  the  whole  of  tne  money 
and  nothing  less  is  pavable  to  the  person  entitled 
to  the  payment,  and  if  it  is  to  be  redeemed  it  is  to 
be  on  tne  footing  that  it  is  a  property  which  is 
Bobject  to  no  reduction,  but  which  is  to  be  re- 
placed by  a  sum  which  would  yield  the  former 
annual  amount  without  any  deduction.  That 
Bapports  the  view  that  this  payment  is  a  personal 
payment,  originally  ^ren  for  the  support  of  the 
clergy,  and  is  not  a  tithe  or  a  payment  in  lieu  of 
a  titne  rateable  under  43  Eliz.  c.  2.  For  these 
reasons  I  am  of  opinion  that  this  appeal  mnst  be 
dismissed. 

LntsuT,  li.  J. — ^I  am  of  the  same  opinion.  The 
question  which  we  have  to  consider  is,  whether  a 
certain  annual  payment  of  65002.  made  to  the 
respondent  under  the  provisions  of  the  London 
(Gity)  Tithes  (St.  Bodolph  Without,  Aldgate) 
Act  1881,  is  or  is  not  rateable  to  the  poor.  The 
object  of  the  Act  under  which  the  said  sum  is 
payable  was  not  to  make  this  payment  liable  to 
poor  rate;  the  object  was  totally  different, 
luimely,  to  settle  certain  disputes  which  had 
existed  between  the  parishioners  and  Mr.  Esdaile 
as  to  sums  payable  by  them  to  him  in  respect  of 
what  is  called  tithe  for  houses  in  the  parish. 
He  and  his  predecessors  in  title  had  been 
accustomed  to  receive  certain  payments  in  respect 
of  houses  which  I  may  call  house  tithes,  under 
37  Hen.  8,  c.  12,  and,  so  far  as  we  know,  there  were 
no  other  tithes  payable  in  this  parish  to  anybody 
except  what  are  called  tithes  payable  under  that 
statute.  Disputes  had  arisen  respecting  these 
payments,  ana  the  Act  of  1881  was  passed  to  pat 
an  end  to  all  those  disputes  by  fizmg  a  certain 
annual  sum  to  be  paid  to  Mr.  Esdaile  by  the 
inhabitants,  that  sum  to  be  levied  by  a  rate. 
The  object  was  to  substitute  a  fixed  payment 
which  wasincapableofbeingdispnted  for  apayment 
which  gave  rise  to  controversy.  That  being  the 
object,  one  is  struck  with  the  contention  that  this 
statutory  payment  of  6500Z.  should  be  rateable  to 
the  poor,  if  that  in  respect  of  which  it  was  given 
never  was  rateable.  That  may  be  the  effect  of 
the  Act,  but,  if  it  is,  it  seems  to  me  contrary  to 
the  intention  of  the  Legislature  in  passing  the 
Act.  Now,  the  house  tithe,  under  37  Hen.  8,'  c.  12, 
had  never  been  rated  to  the  poor.  It  is  incredible 
that  that  payment,  whether  you  call  it  a  tithe  or 
a  payment  in  lien  of  tithe,  should  never  have 
been  rated  to  the  poor  if  by  law  it  was  rateable ; 
and  the  only  inference  I  can  draw  from  that  fact 
is,  that  for  some  reason  or  other  it  was  not  con- 
sidered as  coming  within  the  statute  of 
43  Eliz.  c.  2.  The  owner  of  this  houne  tithe 
was  not  the  parson ;  he  was  a  lay  impropriator ; 
and  so  he  oould  not  be  reached  nnaer  the  first 
part  of  43  Eliz.  c.  2,  s.  1.  If  he  could  be 
reached  at  all,  it  could  only  be  under  the  latter 
part  of  the  section,  which  treats  of  occupiers  of 
tithes  impropriate  and  propriations  of  tithes.  One 
can  only  account  for  the  fact  that  this  house 
tithe  never  was  rated  on  the  theory  that  those 
words  in  that  statute  do  not  apply.  We  are 
asked   then   to   say  that  this  6500i.  a  year  is 


rateable  to  the  poor,  when  that  for  which  it 
Bubstitnted  never  was  rated,  because  it  was  not 
considered  as  being  within  43  Elis.  o.  2.  The 
argument  pressed  upon  us  is  based  on  the  fact 
that  this  house  tithe  is  called  a  tithe  in  37  Hen.  8, 
c.  12,  that  the  disputes  abont  it  are  referred  to  in 
the  preamble  of  the  Act  of  1881  as  disputes  about 
tithes ;  and  we  are  therefore  asked  to  eaj  that 
this  house  tithe  was  a  tithe  or  a  payment  m  lien 
of  tithe,  and  ought  to  be  held  rateable  under  Uie 
statute  of  Elizabeth.  I  cannot  say  so.  No  one 
knows  what  was  the  real  state  of  the  tithe  law  in 
the  City  before  37  Hen.  8,  c.  12.  I  do  not  know 
whether  tithes  were  payable  in  the  Gity  or  not, 
and  I  do  not  know  whether  what  are  called 
tithes  were  tiches  proper;  and  so  it  appears  to 
me  that  the  only  inference  to  be  drawn  from  what 
we  do  know  is,  that  for  some  reason  or  other 
those  payments  were  not  rateable  within 
43  Eliz.  c.  2.  There  is  nothing  in  the  Act  of  1881 
which  brings  them  within  the  statute  of  Elizabeth, 
and  I  think  there  is  something  which  indicates  that 
they  were  not  intended  to  be  brought  within  it. 
Looking  at  the  preamble  of  the  Act  of  1881  a^d 
the  redemption  clause,  it  is  dear  that  this  Act 
was  the  result  of  a  compromise,  and  a  person  who 
was  entitled  to  receive  certain  sums  not  rateable 
to  the  ■poor  was  to  have  a  fixed  annual  sum  in 
lieu  thereof,  nothing  being  said  as  to  whether  it 
was  rateable  to  the  poor  or  not.  It  could  not 
have  been  intended  that  the  fixed  sum  ahoold  be 
rateable  when  the  other  was  not.  It  would  be 
departing  from  the  apparent  bargain  and  taking 
advantage  of  some  amoiguous  expressions  in  the 
Act  to  saddle  the  statutory  payment  of  6500Z.  with 
a  liability  to  a  rate.  It  is  impossible  to  ignore 
the  facts  that  I  have  mentioned,  and  to  hold  that 
the  new  statutory  payment  is  in  any  way  more 
rateable  than  the  old  payment  for  which  it  was 
substituted.  The  appeal  must  therefore  be  dis- 
missed. 

LoF£8,  L.J. — The  assessment  committee  to 
succeed  must  make  out  that  these  payments 
under  37  Hen.  8,  c.  12,  were  either  tithes  within 
the  meaning  of  43  Eliz.  c.  2,  or  mvments  in  lien 
of  such  tithes.  The  statute  of  Elizabeth  is  the 
only  statute  which  deals  with  the  subject-matter  of 
rateability,  the  other  statutes  more  or  leas  dealing 
with  the  machinery  of  rating.  A  payment  in  lieu  at 
tithes,  in  order  to  be  rateable,  must  be  in  lieu  of 
tithes  rateable  under  the  statute  of  Elizabeth. 
These  payments  with  which  we  have  to  deal  in  the 
present  case  are  clearly  not  tithes  as  understood 
at  common  law.  At  common  law  tithes  are  pay- 
ments on  things  which  grow  from  year  to  year, 
and  not  upon  houses,  or  rent  reserved  upon  a 
lease  of  houses.  These  payments  have  none  of 
the  attributes  of  what  I  may  call  tithes  at 
common  law.  Tithes  at  common  law  are  charges 
upon  the  land,  and  recoverable  by  distress. 
These  payments  are  not  chargeable  on  the  land 
recoverable  by  distress,  but  are  mere  personal 
charges,  recoverable  by  a  personal  remedy.  _  The 
next  question  is,  are  they  payments  in  lien  of 
tithes  rateable  under  43  Eliz.  c.  2  P  To  be  jwy- 
ments  in  lieu  of  tithes  the  tithes  must  have 
existed,  and  must  have  been  extinguished  by  the 
Act  of  Hen.  8.  It  is  left  in  the  utmost  obscurity, 
and  we  luve  no  means  of  knowing  whether  such 
tithes  ever  existed  within  the  city  of  London. 
But  assuming  that  they  did  exist,  I  am  clearly  of 
opinion  that  they  were  not  extinguished  by  the 


Digitized  by 


752— voLivn.,  N.a] 

THE  LAW  TIMES. 

[Jan.  28,  1888. 

Chjui.  Div.] 

Be  Chxpstow  Bobbin  Mills  Coin>Ainr. 

[Chah.  Dit. 

Act  of  Hen.  8.  The  probability  is  that  the  land 
withia  the  City  had  been  largely  bnilt  upon,  and 
that  tithes  had  thereby  to  a  gpreat  extent  been 
eztingnished ;  and  I  am  inclined  to  think  that 
there  were  other  lands  within  the  City  not  built 
upon,  and  as  to  those  lands,  if  tithes  existed  at  all, 
tithes  would  have  been  leviable.  It  is  important 
to  see  how  this  Act  of  37  Hen.  8,  c.  12,  came  to 
be  passed.  The  explanation  seems  to  me  to  be 
that,  a  large  portion  of  the  land  having  become 
covered  with  buildings,  tithes  had  been  lost  to 
the  tithe-owner,  and  that  this  Act  was  passed  to 
give  him  a  statutory  payment  in  respect  of  houses, 
not  in  lieu  of  tithes ;  for  they  had  been  lost,  but 
called  tithes  in  the  Act,  leaving  tithes  on  any 
other  land,  if  there  was  any  such  land,  leviable 
as  before.  That  being  my  view,  these  payments 
cannot  be  considered  as  payments  in  lieu  of 
tithes,  and  I  am  strongly  confirmed  in  that  view 
by  the  fact  that  for  nearlySOO  years  no  assessment 
has  ever  been  attempted  to  be  made  in  respect 
to  these  payments.  It  would  be  a  breach  of 
faith  that,  when  the  tithe-owners  have  agreed  to 
take  an  annual  sam  of  65002.  in  lieu  of  that 
which  was  not  rateable  to  the  poor,  it  should  be 
said  that  this  annual  sum  is  rateable.  I  am 
therefore  of  opinion  that  the  appeal  should  be 
dismissed.  Appeal  ditmitsed. 

Solicitors  for  assessment  committee,  BayUa  and 
Pearee. 

Solicitors  for  respondents.  Winter  and  Co. 


HIGH    COURT  OF  JUSTICE. 

CHANCBBY  DIVISION. 

Saturday,  July  23, 1887. 

(Before  Nobth,  J.) 

Be  Chepstow  Bobbin  Mills  Company,  (a) 

Company — Practice —  Winding-up  —  ConmuJsory 
or  supervision  order  —  Wishes  of  creditors  — 
Companies  Ad,  1862  (25  ^  26  Vict.  e.  89),  «.  149. 

On  the  24<fc  June  1887  o  creditor's  petition  was 
presented  for  the  compulsory  winding-up  of  the 
C.  Company.  After  the  presentation  of  the 
petition  the  company  passed  resolutions  for  a 
voluntary  winding-up.  At  the  hearing  the  peti- 
tioner, who  was  a  creditor  for  ahout  SOI.,  and  the 
company  wished  to  consent  to  an  order  continuing 
the  voluntary  winding-up  under  the  supervision 
of  the  court!  Creditors  for  2100L,  being  more 
than  one-half  the  debts  of  the  company,  appeared 
at  the  hearing  and  pressed  for  a  eowtpulsory 
order.  The  special  ground  alleged  was,  that  the 
directors  had  improperly  issued  debentures  to 
themselves  for  debts  of  the  company  already  due 
to  them. 

Held,  that  it  was  doubtful  whether  the  court  had 
power  to  compel  the  petitioner  to  take  a  cotnpuZ- 
sory  order  against  his  will,  notwithstanding  that 
the  majority  of  creditors  wished  for  it,  and  that 
even  if  it  had  the  power  it  would  not  do  so,  («• 
cause  the  dissenting  creditors  could  obtain  any 
relief  they  might  be  entitled  to  with  respect  to  the 
debentures  by  application  under  the  st^ervision 
order.  The  creditors  who  pressed  for  a  eomprd- 
sory  order  were  allowed  their  share  of  costs  as 
creditors  supporting  the  petition. 

(a)  Beported  by  J,  B.  Bbookx,  £«q.,  B*nliMr««-I«w. 


On  the  2Wi  June  1887  a  creditor  for  about  SOL 
presented  a  petition  for  a  compulsory  winding-np 
of  this  company.  Before  the  petition  came  on 
for  hearing  an  extraordinary  general  meeting 
was  called  to  pass  a  resolution  for  a  voluntary 
winding-up.  On  the  18th  July  a  resolution  for  » 
voluntary  winding-up  was  pAssed.  The  petition 
now  came  on  for  hearing.  The  petitioner  and  the 
company  were  willing  to  consent  to  a  supervisioa 
order.  Certain  creditors,  the  amount  of  whose 
debts  exceeded  half  the  whole  indebtedness  of  the 
company,  opposed  the  supervision  order.  The 
ground  of  their  opposition  was  stated  in  an  affi- 
oavit  which  alleged  that  the  directors  had 
improperly  issued  certain  debentures  in  payment 
of  their  own  debts,  and  that  it  was  important 
that  the  validity  of  these  debentures  shoold  be 
strongly  contested. 

/.  O.  Wood,  for  the  petitioner,  asked  tor  a  super- 
vision order. 

S.  A.  Sampson,  for  the  company,  consented. 

B.  F.  Norton  for  the  opposing  creditors.— 
The  court  has  power,  under  sect.  149  of  the 
Companies  Act  1862,  "in  determining  whether 
the  company  is  to  be  wound-up  altogetner  by  the 
court,  or  subject  to  the  supervision  of  the  court, 
to  have  regard  to  the  wishes  of  the  creditors  or 
contribntories  as  proved  to  it  by  any  supporting 
evidence."  And  that  section  further  provides 
that,  "  In  the  case  of  creditors  regard  shall  be 
had  to  the  value  of  the  debt  due  to  each  creditor. 
In  this  case  a  majority  in  value  of  creditors  desire 
a  compulsory  order,  and  have  shown  that  th^ 
are  not  unreasonable  in  so  doing.  [Nokth,  J. — Li 
there  any  case  where  a  compulsory  order  has 
been  forced  npon  a  petitioner  against  his  wHl  ?] 
I  have  not  found  a  case  exactly  in  point,  but 
sect.  149  gives  the  coart  a  discretion  without  any 
reference  to  the  petitioner.  The  cases  are  col- 
lected in  Buckley  (4th  edit.)  pp.  303,  304. 

Higgins,  Q.C.  {a/micus  eun'oB)  referred  to 
Spence'a  Patent  Ceinent  Company,  21  L.  T.  Bep. 

N:  S.  413 ;  L.  Bep.  9  Eq.  9  ; 
Re  Home  Assurance  Association,  24  L.  T.  Bep.  K.  S. 
613 ;  L.  Bep.  12  Eq.  59. 

Sveriit,  Q.C.  (amtctM  ctirtoB) : 
Ke  Owen's  Wheel  and  Tyre  Company,  29  L.  T.  Bep. 
N.  S.  672. 

North,  J. — I  can  see  no  reason  for  forcing  npon 
the  petitioner  in  this  case  an  order  for  the  com- 
pulsory winding-up  of  the  company  instead  of 
the  supervision  order  he  is  willing  to  take.  I  am 
not  satisfied  that  the  court  has  jurisdiction  to 
force  on  a  petitioner  a  more  extensive  order 
thau  he  asks  for.  If  sect.  149  justified  my 
doing  what  I  am  asked  to  do  in  the  present 
case  it  wonld  equally  justify  me  in  making 
a  compulsory  order  if  the  petitioner  had  only 
asked  for  a  supervision  order.  The  case  of 
Be  Home  Assurance  AssodaHon  (ubi  tup.)  appears 
to  me  an  authority  against  such  a  jurisdiction. 
There  it  was  held  that  a  creditor,  who  had 
petitioned  for  a  winding-up  order,  was  entitled 
to  dismiss  his  petition  with  costs,  notwithstanding 
the  opposition  of  another  creditor  who  had  ap- 
peareid  on  the  petition.  The  opposing  creditor 
must  have  wished  to  have  either  a  supervision 
order  or  a  compulsory  order  made.  Fry,  L.  J.  said 
in  Be  Electric  and  Magnetic  Company  (44  L.  T. 
Bep.  N.  S.  604)  that,  as  there  was  no  precedent 
for  making  a  compulsory  winding-up  order  on  a 
^  '^         'ligitizedBy 
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petition  which  asked  only  for  aBoperriBion  order, 
be  would  allow  the  petition  to  stand  over  in  order 
that  some  other  creditors,  who  desired  a  compnl- 
80ry  order,  might,  if  they  liked,  present  a  petition 
•f  their  own.  I  have  not  been  asked  to  adopt 
that  course  in  the  present  case,  and  I  see  no 
reason  for  doing  sa  The  question  suggested  hj 
Mr.  Norton's  clients,  as  to  the  valiaity  of  the 
debentures,  can  be  raised  in  a  winding-np  under 
(niperrision,  just  as  well  as  in  a  compulsory 
winding-up.  They  would  therefore  gain  no 
advantage  by  an  order  tor  a  compulsory  winding- 
up,  and  I  decline  to  make  it,  even  if  1  have  the 
power  to  do  so.  There  must  be  the  usual  super- 
vision order,  and  I  shall  treat  ICr.  Norton's 
clients  as  supporting  the  petition,  and  they  will 
be  entitled  to  their  costs  on  that  footing. 

Solicitors :  Chegory,  Botocliffes,  and  Co. ;  I/etvin, 
Qregory,  and  Anderton;  G.  8.  WarmingUm. 


Tueeday,  Oct.  25, 1887. 
(Before  North,  J.) 
£«  Jackson  and  Woodbusnb's  Contkact.  (a) 
Vendor  and  Purehaeer  Act  1874  (37   *■  38  Via. 
c.  78),  I.  9— Condition  for  reteiition — Validity  of 
exereiie — Juriedietion. 
One  of  the  gueiHonefor  deeition  upon  a  iwnmons 
taken  out  under  the  Vendor  and  Pwehaser  Act 
1874>,  «.  9,  wot  at  to  whether  the  vendor  had  pro-_ 
perly  taereieed  the  power  of  retcieiion  of  the  eon' 
tract  given  to  him  under  the  ordinary  eondition* 
for  reteittum,  in  eaee  of  the  purehaeer  intitting 
upon  an  objection  which  the  vendor  ia  wnabh  or 
vnailling  to  remove.    It  'wot  objected  that  »ueh 
^uettion  affected  the   validity  of  the    contract 
ttae]f,  and  could  not  be  decided  upon  a  eummone 
under  sect.  9. 
Held,  that,  at  the  question  wat  'one  whieh  arose 
out  of  the  contract  iUtHf,  it  coidd properly  be  raised 
under  sect.  9. 
Adam  Woosbukne  was  the  highest  bidder  at  an 
auction,  held   on  the  13th  Oct.   1886,  whereby 
Bichard  Birkett  Jackson  sold  certain  property, 
o»lled  "  Snnnybank,"  adjoining  Coniston  Lake, 
in  the  county  of  Lancaster. 

The  seventh  condition  of  sale  contained  the 
following  words : 

If  the  pnrohasar  shall  insist  on  anj  objeotion  or  rejini- 
ntion  ■•  to  the  title,  or  abstnot,  or  eridenoe  of  title, 
partionlars,  conditions,  oonTeyanoe,  surrender,  or  other- 
wise (not  bein^  a  olaim  for  oompenaation,  falling  within 
tlw  tenth  of  these  oonditionii),  which  the  vendor  shajl  be 
imable,  or  on  the  g^ronnd  that  the  expense  wonld  be  un- 
reasonably heavy  nnwiUinff  to  remove  or  oomply  with, 
the  vendor  may,  hy  notice  in  writing  to  be  given  to  tiie 
pnrohaaer  or  nis  solicitor,  at  an^  time,  and  notwith- 
standing any  negotiation  or  litigation  in  reapeot  of  snch 
objeotion  or  requisition,  or  any  attempt  to  remove  or 
comply  with  ihe  same,  resoind  the  contract,  nnlees  within 
fonrteen  days  after  the  deliveiy  of  such  notice  the 
purchaser  shall  by  notice  in  writing  withdraw  snch 
objection  or  requisition. 

The  vendor,  by  notice  given  on  the  29th  Deo. 
1886,  purported  to  rescind  the  contract  in  con- 
seqaence  of  certain  objections  and  requisitions 
made  by  the  purchaser,  and  not  withdrawn. 

A  summons  was  taken  out  by  the  purchaser 
under  sect.  9  of  the  Vendor  and  Purcnaser  Act 
1874,  for  determining  various  questions  arising 

(a)  BeporM  tj  A.  J.  imoiB,  Esq.,  Bsrriil«r.«tJLsw. 


under  the  contract,  and  amongst  other  things 
whetber  the  contract  had  been  properly  rescinded 
nnder  condition  7. 

Wilkinson,  for  the  vendor,  took  a  preliminary 
objection  that  the  question  being  one  as  to  the 
existence  of  the  contract  which  the  vendor  had 
purported  to  rescind,  there  was  no  juriBdiction 
to  decide  it  nnder  sect.  9  of  the  Vendor  and 
Purchaser  Act  1874,  which  excludes  any  question 
"  affecting  the  existence  or  validity  of  the  con- 
tract." 

Levett  for  the  purchaser.  —  The  attempted 
rescission  of  the  contract  was  under  s  term  in 
the  contract  itself,  and  the  question  is  therefore 
not  excluded  by  sect.  9.  The  point  assumes  the 
existence  of  the  contract.     He  referred  to 

Re  Tending  and  We*tbrook,  54  L.  T.  Bep.  N.  S.  SSO  ; 

SlCh.  DiT.  844; 
Re  Hargreavet  and  Thompion't  Contract,  55  L.  T. 

Bep.  N.  S.  aS9 ;  38  Ch.  Div.  454. 

North,  J.^I  do  not  think  the  cases  referred 
to  affect  this  question.  The  quesi/ion,  however, 
here  is  not  as  to  the  existence  of  the  contract,  but 
whether  the  rescission  which  the  vendor  has 
purported  to  make  is  good.  It  seems  to  me,  it 
IB  a  case  where  the  court  ought  to  act  upon  the 
summons  if  it  possibly  can.  I  think  the  qnestion 
arises  under  the  contract  itself,  and  therefore, 
according  to  the  true  construction  of  sect.  9, 1 
can  deal  with  it  on  the  summons.  Whether  a 
power  to  rescind  has  been  properly  exercised  or 
not,  has  often  been  decided  oy  a  summons  under 
this  section,  as  for  instance,  in  Be  Bowes  to 
Wood  (53  L.  T.  Rep  N.  8.  177;  29  Ch.  Div.  626). 
I  therefore  overrule  the  objection. 

The  case  proceeded,  and  his  Lordship,  after 
hearing  it,  decided  that  the  power  of  reaoission 
had  been  properly  exercised. 

Solicitors  for  purchaser.  Burton,  Tealei,  Sari, 
and  Burton,  agents  for  8.  Hart  Jackson,  Ulverston. 

Solicitors  for  vendor,  Indermattr  and  ^rown, 
agents  for  Dickinson,  Bronghton-in-Fumess. 


Wednesday,  Oct.  26. 1887. 

(Before  Norih,  J.) 
Be  PXACK  Axv  Ellis,  (a) 

Solicitor  and  eUent — Costs — Sole  of  land — (Tensrol 
Order  under  Solicitors'  Bemuneration  Act  1881, 
clause  4,  sched.  1,  part  1,  r.  11 — Aueiioneer's 
commission^Work  done  in  relation  to  the  sale. 

A  firm  of  solicitors  employed  by  a  jnortgagee  «po» 
the  sale  of  certain  lands  sent  in  a  bill  of  coils, 
in  which  too*  included  the  /ee  allowed  hy  the 
scale  in  schedule  1,  part  1,  of  the  Oefieral  Order 
under  the  Bolieitors'  Bemuneration  Act  1881, 
for  eondiuting  a  sale  by  puhKe  auction.  They 
also  intruded  in  their  Stu,  as  a  disbwnemeni, 
a  fee  whieh  had  been  paid  by  them  to  ike 
auctioneer  who  had  actually  sold  the  property, 
but  who  had  not  cUme  any  of  the  prelimxnary 
work  connected  with  the  sale. 

The  tcusing  master  disallowed  the  scale  fee  for  eon- 
ducting  the  sale,  on  the  grotmd  thtU  a  commission 
had  been  paid  to  an  auctioneer,  and  therefore, 
under  rule  11  of  schedule  1,  part  1,  ths  sctUe  fee 
was  inapplicable. 

It  was  argued,  upon  a  summons  to  review  fk« 


l,)lUport.ihTA.l.a^^^. 


t  BanteMr^t-Law. 


754-Voi.  tvn,  V.  a] 


THE  LAW  TIMES. 


[Jan.  2B,  UBS. 


Cha».  Dit.] 


Be  Fsacx  Jivs  Eujs. 


[Gbax.  Dit. 


ieutaiion,  ihat  rule  11  t*  eoninoUe<{  by  eZatue  4^ 
«pfcie&  Miy*   <&a<  fl^    remuneration  praeortbed 
by  «c^<{ule  1  it  not  to  include  "  auetioneer'e 
eharget." 
Hdd,  that  the  auetioneer  had  been  paid  a  "  com- 
mMfton"   under  rule  11,  ijshich  di*«ntUled  the 
tdUdtort  to  receive  the  tcale  fee  for  conducting 
a  eaie  by  auction;  but  held,  fiirther,  that  this 
eolieitori  viere  entitled  to  be  paid  for  their  vjork 
in  relation  to  the  tale,  tueh  at  for  preparing  the 
advertitememtt,  Sfc,  which  teas  not  included  in 
the  fee  for  deducing  title  or  in  the  auetioneer't 
dtmye,  and  that  the  tamng  matter  had  power  to 
oOow,  and  thotdd  have  oMowed  (hem  tuch  cottt 
in  tubitUutionfor  the  eealefeefor  conducting  the 
•ale. 
Ms.  FsAircE  mortgaged  certain  property  ctt  Ince 
TJpHolIajid,  and  Standish,  in  the  conntj  of  Lan- 
caster, to  William  Hoyeg. 

In  1886,  France  having  become  bankrupt,  Hoyeg 
instructed  Mesara.  Peace  and  Ellis,  solicitors,  of 
'Wigan,  to  sell  the  same  property.  The  sale  was 
carried  on t,  and  Messrs.  Feace  and  Ellis  delivered 
to  the  trustee  in  bankruptcy  of  France  a  bill  of 
-eosts  in  respect  of  the  mortga^,  which  included 
the  following  item : 

To  eoata  of  lale,  inolTidiag  diabnxsements    JUO  11  0 
In  Sept.  1886  they  delivered  particulars  of  these 
costs,  as  follows : 

Fee  for  preparing  adveitiiement,  tTphoUand  and 
Standish,  in  respeot  of  wUoh  700  were  mortgagor ; 
inaertnig  adrertiaement  in  papers ;  preparing  con- 
ditions of  sale  i  deduoiiig  title  thereto ;  and  oompletiiig 
ocmreyanoe  thereof,  as  follows  :  Jt  1.  d. 

Lot  1.    To  Mr.  Thos.  Baldwin,  pnzohase 

money,  saoi 10    5   0 

Lot   2.   To  Mr.  Hios.  Latham,   pnrohaae 

mcner,  1271 10   0   0 

Lot  8.   To   Mr.    Hv.   Mitchell,   purobaae 
mon<?y,535l,..._ 18  15    0 


iBM   0  0 
DiAwrtemmtt. 

Jt  i.d. 

Printers' ohargea    2    0  0 

Billposter 2    0  0 

Advertising — Wigan  Sgaminer 4  14  0 

„              Wigan  Obterver  5    0  0 

Anotioneer's  charges 10    1  0 

Hotel  bill 2  16  0 


je26  11    0 


Total  -....    JUOn   0 

The  bill  was  taxed  at  the  instance  of  the  trostee 
in  bankruptcy  of  France,  and  the  taxing  master 
made  the  following  disallowances :  In  respect  of 
lot  1,  51. ;  in  respect  of  lot  2,  5L ;  and  in  respect 
of  lot  3,  5^  10*.,  making  in  the  whole  161.  lOt., 
which  rednced  the  amount  of  the  bill  as  delivered 
to  451.  It. 

Messrs.  Peace  imd  EUis  objected  to  the  dis- 
allowances, for  the  reason  that  such  charges  were 
properly  incurred,  and  were  allowable  under  the 
Sdicitors'  Remuneration  Act,  in  addition  to  the 
amounts  allowed  by  the  taxing  master. 
.  The  taxing  master's  answer  to  the  objections 
was  :  "  In  this  case  an  auctioneer  was  employed, 
who  n^otiated  the  sales,  and  was  pud  (by  ^e 
client)  Bis  usual  commission  ;  the  solicitors  are 
therefore  not  entitled  to  charge  negotiation  fees, 
but  only  the  fees  for  contract,  deducing  title,  and 
completing.  This  being  a  taxation  under  the 
l^licitors  Act,  I  have  nn  power  to  amend  the  bill, 
which  otherwise  I  should  have  done  by  allowing 


the  solicitor*  three  goineas  tor  their  trouble  in 
instructing  the  auctioneer,  and  any  other  labour 
not  covered  by  the  scale  fees  allowed.'' 

It  appeared  that  the  auctioneer  had  conducted 
the  auction  merely,  and  did  not  do  any  of  the 
preliminary  work  connected  with  the  sale. 

A  summons  was  taken  out  by  the  solicitors  to 
review  the  taxation. 

Cozetit-Hardy,  Q.C.  and  0.  L.  Clare  for  the 
summons. — Bale  11  in  part  1  of  schedule  1  to  the 
General  Order  is  only  intended  to  apply  where 
the  auctioneer  does  ail  the  preliminary  business 
connected  with  the  sale,  such  as  preparation  of 
the  advertisements,  particulars  of  sale,  and  other 
matters.  It  is  not  intended  to  override  clause  4^ 
so  as  to  prevent  a  solicitor  from  obtaining  the 
scale  fee  in  every  case  where  an  auctioneer  is 
employed: 

Se  Wilion,  58  L.  T.  Bep.  N.  S.  406<;  29|C1i.  Div.  790. 
The  commission  referred  to  in  rule  11  is  not 
the  same  thing  as  the  "  auctioneer's  charges " 
referred  to  in  clause  4.  The  latter  clause  shows 
that  auctioneer's  charges,  such  as  were  incurred 
here,  may  be  paid  in  addition  to  the  scale  fee : 

Be  AntUner,  57  L.  T.  Bep.  N.  8.  S48;  M  Chaa. 
I>iv.5«6. 

The  auctioneer  has  merely  conducted  the  anctiim, 
and  did  none  of  the  preliminary  work. 

EveriU,  Q.C.  and  B.  F.  Norton  for  the  reapon* 
dent. — Be  Wilton  was  not  a  taxation  under  the 
Solioitors'  Aot,  but  in  Lunacy.  The  snlicitora  axe 
only  entitled  to  their  costs  out  of  pocket,  and  not 
to  the  scale  fee  for  conducting  the  sale,  as  there 
has  been  a  commission  paid  to  the  auctioneer. 

Hardy,  Q.C.  in  reply. — Even  if  the  taxing 
master  was  right  in  holding  the  solicitors  not  to 
be  entitled  to  the  scale  fee,  ne  had  power  to.  allow 
than  their  proper  costs  as  to  such  matters  as 
were  done  by  them  and  not  by  the  auctioneer : 
Be  Laeey  and  Son,  4»  L.  T.  Bep.  N.  8.  755;  S5 
Ch.  Div.  801. 

NoBTH,  J. — In  this  case  a  firm  of  solicitors,  who 
were  acting  for  the  mortgagee  on  a  sale  by  him, 
sent  in  a  biU  seeldng  to  be  paid  a  sum  of  £S4, 
which  was  the  totu  of  the  fees  allowed  to  a 
vendor's  8(dicitor  in  a  sale  of  this  value  by 
schedule  1  of  the  Greneral  Order  under  the 
Solicitors'  fiemnneration  Act  for  conducting  the 
sale  by  public  auction,  and  for  deducing  tide  and 
perusing  and  oomjdeting  conveyance.  The  InU 
was  taxed,  and  the  taxing  master  has  divided  the 
sum  total  into  two  parts,  and  has  allowed  the  fee 
for  deducing  title  and  perusing  and  completing 
conveyance,  out  not  for  conducting  the  sale.  The 
objection  was  raised  that  the  sum  disallowed 
ought  to  be  allowed,  because,  sltfaongh  someihing 
was  paid  to  im  auctioneer,  it  was  not  a  "  oom- 
mission"  within  rule  11  of  the  schedule.  The 
solicitor,  however,  did  not  conduct  the  sale  him- 
self, but  emploved  an  auctioneer  to  do  so,  whoae 
charges  are  included  in  the  bill  of  costs.  Bole  11 
says  that  "  the  scale  for  conducting  a  sale  hf 
auction  shall  apply  only  in  caaes  where  no  com- 
mission is  paid  by  the  client  to  an  auctioneer.'* 
Tbaib  rule,  in  my  opinion,  is  applicable  to  the 
present  case.  It  is  said,  however,  that  rule  11  is 
restricted  by  clause  4  of  the  Greneral  Order. 
which  says,  "The  romnneration  prescribed  b^' 
schedule  1  to  this  order  is  not  to  include  stamps, 
counseTs  fees,  auctioneer's  ae  vahier'a  oharges.'* 
gitizedbyVjOOVlC 
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la  my  opinion,  what  was  paid  in  the  case  was  a 
"  commisaion  "  under  mle  11,  and  not  "  an  anc- 
tioneer's  charge  "  under  clause  4.  It  would  be 
strange  if  the  solicitor's  remuneration  were  made 
to  depend  on  whether  the  auctioneer  was  paid  by 
a  olutfge  or  a  commission.  I  have  no  doubt  the 
taxing  master  was  informed  exactly  what  the  sum 
paid  to  the  auctioneer  was,  and  it  seems  to  me 
that  I  cannot  say  it  was  not  a  commission  under 
mle  11.  The  point  in  this  case  is  not  exactly 
new.  The  views  expressed  by  the  Lords  Justices 
in  Be  Wilton  (iM  sup.)  show  that  they  inclined 
to  the  Tiew  I  have  taken,  though  the  point  was 
not'actnally  decided.  Then  Mr.  Hardy  says  that, 
supposing  the  solicitors  are  wrong  in  claiminjg 
the  scale  fee,  they  have  yet  done  work  which  is 
not  covered  by  the  auctioneer's  charge,  and  for 
which  they  ought  to  be  paid,  but  have  not  been. 
It  seems  to  me  that  the  solicitors  are  not  entitled 
to  be  paid  separately  for  the  conditions  of  sale, 
because  that  is  included  in  the  fee  for  deducing 
title.  But  they  prepared  the  advertisement  of 
the  sale,  and  it  seems  to  me  that  that  is  a 
matter  for  which  they  might  have  made  a  charge, 
and  that  they  ought  to  be  paid  somethinsr  un* 
that.  I  take  that  as  an  instance  only.  There 
may  be  other  things  also,  for  which  they  oaghtto 
be  paid,  if  they  have  done  other  thing's  which 
are  not  included  in  the  auctioneer's  charges. 
There  is,  however,  this  difiScalty.  A  bill  has  been 
delivered  by  the  solicitors,  and  it  is  said  that  the 
bill  cannot  now  be  altered  by  substituting  fresh 
charges  for  what  was  originally  charged.  The 
taxing  master,  in  mv  opinion,  coniidercd  that  to 
be  so.  He  evidently  thought  that  there  were 
some  things  for  which  the  solicitors  ought  to  be 
allowed,  and  which  he  had  no  power  to  allow. 
It  seems  to  me  he  ought  to  have  allowed  these 
charges.  There  has  been  nothing  done  which 
prevents  the  taxing  master  from  substituting  the 
proper  fee  for  the  improper  charges.  I  do  not  think 
he  ought  to  allow  anytning  which  goes  to  make 
up  the  items  in  respect  of  which  the  scale  fee  for 
deducing  title  is  given.  I  have  looked  at  Ee 
FarjJkner  [iM  tup.),  and  I  think  it  does  not  aSect 
this  case,  because  there  there  were  charges  for 
particular  things  which  the  scale  fee  did  not 
touch.  I  see,  too,  that  in  Be  Sylcea ;  Sykei  v. 
ByJcet  (56  L.  T.  Rep.  N.  S.  425),  Chitty,  J.  allowed 
charges  which  were  not  covered  by  the  scale  fee 
The  case  of  Be  Laeey  and  Son  {ubi  sup.)  assists 
me,  if  I  thought  authority  were  necessary,  but  I 
do  not  think  it  necessary.  I  think  the  taxing 
master  was  right  in  disallowing  the  scale  charge, 
but  the  solicitors  should  be  allowed  something  for 
the  work  they  have  done  which  is  outside  the 
scale,  and  the  matter  must  go  back  to  the  taxing 
master  to  reconsider  the  taxation  in  this  respect. 
I  give  no  costs  of  the  summons. 

Solicitors :  Oregory,  Bovadiffet,  and  Oo.,  agents 
for  Peace  and  Ellii,  Wigan;  J.  J.  and  C.  J.  AUen, 
agents  for  W.  Leet,  Wigan. 


Ovt.  26  and  27, 1887. 

(Before  Noeth,  J.) 

Be  Davis;  Muckealt  v.  Davis,  (a) 

Adminiiimtion — AdminittnUor't   eotti,    duurgat, 
<md  saepeiMU — Proeeedingi   agaitut   defaulting 
solicitor — Tauatio*. 
A  solieitor  acting  tm  htkaif  of  the  adminittrator 
«f  CM  iMUtUUe  improperly  retained  a  portion  of 
ike  imXmtaJUit  eiiaXt.    Tke  acimtMutrator  Tuvning 
witibdraien  hit  retainer  applied  for  and  obtainM 
a  rule  nisi  to  strike  the  solicitor  off  the  rollt,  or 
that  he  should  answer  an  affidcmt  rating  to  the 
retention  of  the  ttun  in  question.    The  toUdtor 
failed  to  appear,  and  the  nde  teat  made  abtohUe 
in  1876.  A  ttrit  of  atta(3iime»i  was  issued  againit 
the  solicitor,  and  wot  renewed  in  each  subsequent 
term  down  to  1887.    The  tolieUor  abseondea,  and 
no  portion  of  the  money  due  was  obtained  from 
him.    In  an  action  to  adminitter  the  intetlate'e 
eitaie,  eommeneed  in  1878,  an  order  wot  made 
that  the  wttt,  eharget,   and  expenses  properly 
ineurred  by  Ote  administrator  should  he  tcueed. 
The  tsuring  master  disallowed  the  administraior't 
eosit  of  the  proeeedingt  against  the  solicitor  on 
Aground  that  they  were  not  the  ordinary  pro- 
eeeauMt,  but  were  in  the  notwrs  ofpunithmatt  to 
the  tolicitor. 
Held,  upon  a  eummwnt  to  reciew  the  tasuUion,  that 
ike  real  object  of  the  proceedings  was,  in  the  first 
inetanee,  to  obtain  the  money  from  the  soUeitor, 
and  that  the  costs  ought  therefore  to  be  allowed, 
bvi  it  wot  referred  to  the  taxing  master  to  eon- 
eider  houj  far  the  eottt  of  the  wuAsequent  pro- 
eeedings  with  r^erenoe  to  the  renewal  of  ike 
writ  of  atta^hnunt  were  properly  incwrrta,  and 
thovld  be  allowed. 
This  was  a  summons  to  review  the  taxing  master's 
taxation  in  respect  of  certain  costs  disallowed  by 
him  in  this  action  as  being  not  properly  included 
in  the  costs,  charges,  and  expenses  of  Edward 
William  Davis,  administrator  of   the  estate  of 
Thomas  Edward  Davis,  deceased. 

Edward  William  Davis  retained  William  Elam 
to  act  as  his  solicitor  in  the  administration  of 
the  intestate's  estate. 

In  1875,  in  dividing  a  sum  of  12,0001.  between 
the  next  of  kin,  E.  W.  Davis  gave  Elam  a  cheque 
for  19661.  for  the  purpose  of  making  certain  pa^r- 
ments  in  the  administration.  Elam  retained  in 
his  own  hands  1882. 19«.  7d.,  part  of  this  sum,  and 
failed  to  account  for  the  same.  E.  W.  Davis 
withdrew  his  retainer,  and  applied  for  and 
obtained,  on  the  29th  Jan.  1876,  a  rule  nisi  in  the 
Queen's  Bench  Division,  that  Elam  should  answer 
an  affidavit  relating  to  his  retaining  the  sum  of 
1882. 19«.  7(2.,  or  in  default  to  strike  him  oS  the 
rolls.  Elam  failed  to  appear,  and  the  rule  was 
made  absolute  on  the  14th  Feb.  1876,  and  at  the 
same  time  a  writ  of  attachment  was  issued  against 
him.  He  absconded,  and  no  part  of  the  sum  due 
was  ever  obtained  from  him.  The  writ  of  attach- 
ment  was  renewed  in  each  term  subsequently 
down  to  1887. 

The  costs  incurred  by  the  administrator  in 
these  proceedings  against  Elam  amounted  to 
about  902.  In  1878  this  action  was  commenced 
for  the  administration  of  "T.  E.  Davis's  estate, 
and  on  the  29th  Jan.  1887  an  order  on  further 
consideration    was    made    whereby    the    taxing 

(a)  B«poited  bj  A.  J.  Sfinoxb,  Eaq.,  Buriitar'«t-La4Jc 
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master  w&s  directed  to  tax  the  costs  properly 
incurred  by  E.  W.  Davis  as  administrator.  Upon 
the  bill  of  costs  being  carried  in  the  tazins; 
master  disallowed  the  costs  incurred  bv  E.  W. 
Davis  in  taking  proceedings  against  Elam,  on 
the  ijonnd  that  they  were  not  the  ordinary  pro- 
ceedings, but  were  in  the  nature  of  punishment 
to  the  solicitor,  and  the  Incorporated  Law  Society 
woold  have  undertaken  this  work,  if  applied  to, 
tree  of  expense  to  the  estate.  In  the  taxing 
master's  opinion  an  execntor  or  trustee  conld  not 
take  proceedings  to  strike  off  the  rolls  at  the 
expense  of  the  estate. 

The  summons  came  on  for  hearing. 

E.  W.  Stock  for  the  administrator.  —  The 
administratorshonld  be  allowed  his  costs,  charges, 
and  expenses,  incurred  in  doing  what  an  ordinary 
pmdeiit  man  woald  have  done : 

Lovat  T.  Fnuer,  IS  L.  T.  Bep.  N.  S.   77;  L.  Bep. 
1  80.  App.  ai. 

The  best  form  of  proceeding  was  adopted  in  this 
case.  The  case  of  Be  Strong  (55  L.  T.  Rep.  N.  S. 
3 ;  32  Ch.  Div.  342)  shows  that  a  solicitor  may  be 
Btmck  off  the  rolls,  and  an  order  for  payment 
made  at  the  same  time.  Payne  v.  Little  (27  Beav. 
83)  may  be  cited  against  me,  but  I  submit  it  is 
overruled  now : 

Graham  t.  Wiekhtan,  12  L.  T.  Bep.  N.  S.  39 ;  2  De  0. 

J.  &Sm.  487; 
WaUen  v.  WootOyridge,  38  L.T.  Bni.  N.8.  88;  7Ch. 

Div.  504. 

Edward  Beaumont  for  the  beneficiaries. — ^The 
writ  of  attachment  obtained  in  this  case  was  of 
no  benefit  to  the  estate.  The  remedy  adopted 
asainst  the  solicitor  was  not  the  proper  one,  or 
tne  most  prudent  proceeding.  The  taxing  master 
has  rightly  disallowed  the  costs  of  it  to  the 
administrator.  To  strike  the  solicitor's  name  off 
the  rolls  would  have  prevented  his  ever  earning 
the  means  of  making  the  pajrment. 

•  NosTH,  J. — By  an  order  on  further  consideration 
on  this  motion  it  was  ordered  that  the  costs, 
charges,  and  expenses  of  the  administrator 
should  be  taxed.  In  taxing  these  costs  the  taxing 
master  has  disallowed  certain  costs  incurred  by 
the  administrator  with  reference  to  Mr.  Elam, 
who  was  solicitor  to  the  estate  after  the  testator's 
death.  [His  Lordship  stated  the  facts  with  refer- 
ence to  Elam's  misconduct,  and  continued :]  On 
the  13th  Jan.  1 876  notice  of  motion  wm  given  for 
a  rule  nisi  to  strike  Elam  off  the  rolls  of  the  court. 
He  did  not  answer  the  affidavit  that  was  made,  and 
an  order  was  made  bv  the  court  that  an  attach- 
ment shonld  issue.  It  is  the  costs  of  these  and 
the  subsequent  proceedings  which  have  been  dis- 
allowed. It  seems  clear  that  the  administrator  is 
entitled  to  his  costs,  charges,  and  expenses, 
properly  incurred,  out  of  the  estate.  If  the  taxing 
master  had  thought  these  proceedings  were 
properly  taken  he  could  have  allowed  the  costs. 
It  seems  to  me  that,  although  in  point  of  form 
the  application  was  to  strike  him  off  the  rolls,  the 
real  object  was  to  recover  the  money  due  h^m 
Elam.  If  the  application  had  been  made  against 
bim  to  pay  the  money  only,  that  would  cl^rly 
have  been  proper.  It  seems  to  me  that  these 
proceedings  were,  practically  the  same  as  if  such 
an  application  had  been  made.  Assuming  the 
Incorporated  Law  Society  had  taken  proceedings 
against  him,  they  would  have  had  Elam  struck 
off  the  rolls.  It  seems  to  me  that,  so  far  as  making 


the  application  to  the  court  gfoes,  it  was  a  proceed- 
ing taken  to  recover  the  money.  I  think  that 
proceeding  was  a  proper  proceeding.  The  pro- 
ceedings, however,  have  been  continued  down  to 
the  present  time,  and  that  is  a  matter  for  the 
taxing  master  to  consider.  I  do  not  say  that  all 
the  subsequent  proceedings  were  proper  and  for 
the  benefit  of  the  estate.  The  taxing  master  will 
have  to  look  into  the  details  and  consider  them. 
It  seems  to  me  that  some  costs  have  been  dis- 
allowed which  ought  to  have  been  allowed,  and  the 
taxing  master's  decision  is  therefore  wrong  in  this 
respect.  The  administrator  may  pay  the  costs  of 
this  application  out  of  the  estate. 

Solicitors  for  the  administrator,  Dixon,  Ward, 
and  Co. 

Solicitors  for  the  beneficiaries,  Collins  and 
WiOeineon. 


July  27  and  28, 1887. 
(Before  Nokth,  J.) 

iieWlLLIAKS;  JOMSS  «.  WlLUAMS.  (a) 

Adminiiiraiiim — Intolvmit  eetatea — Savinas  Bank 
Act  1863  (26  ^  25  Viet.  e.  87),  «.  14r-Bankntptey 
Act  1883  (46  #•  47  Viet.  e.  52),  ««.  40,  125— 
Judicature  Act  1875,  *.  10 — Officer  of  lannffe 
hamk — Priorily. 

W.  v»M  aetwiry  of  a  savings  hank,  and  died  in*ci- 
vent,  halving  mieapproprtated  eontiderable  fund* 
of  the  bank.  A  stunmone  was  taken  out  for  He 
adminiatroHon  of  hit  ettate  in  the  Chancery 
Division. 

The  question  arose,  whether  the  priority  given  to 
savings  banks  in  respect  qf  debt*  frvm  their 
officers  by  sect.  14  of  the  Savings  Bank  Aet  1863 
IS  taken  away  by  virtue  of  sect.  40  of  the  Bank- 
ruptcy Aet  1883,  which  enacts  that,  subject  to  Ike 
exceptions  therein  inentioned,  "  all  debt*  proved 
in  the  bankruptcy  shall  he  paid  pari  passH," 
and  of  the  Judicature  Aet  1875,  f.  10,  which 
import*  the  rules  of  bankruptcy  in  certain 
respects  into  the  administration  by  the  court 'of 
the  insolvent  estates  of  deeeated  person*. 

Held,  that  the  40fh  section  of  the  BoMkruptey  Ad 
1883  takes  away  the  priority  given  by  the  Saving* 
Bank  Act  1863,  «.  14,  WA«re  the  estate  qf  a 
deceased  insolvent  is  being  adminitier€d  in  bank- 
r^j^ptcy  under  sect.  125  of  the  Bankruptcy  Act 

But  held  further  [following  Be  Maggi;  Winehoose 
V.  Winehouoe,  46  L.  T.  Bep.  N.  S.  362; 
20  Ch.  Div.  545),  that,  where  an  eataie  i*  beiaji 
administered  in  the  Chancery  Divition,  ihe  rtJe 
in  sect.  4f)  of  the  Bankruptcy  Act  1883,  aito  oH 
debts  being  paid  pari  passu,  i*  not  imported  by 
the  Judicature  Act  1875,  •.  10 ;  and  the  saving* 
bank's  claim  against  W,'*  eetate  mu*t  therrforr 
have  priority  to  the  claim*  of  other  creditors. 

James  Emebsoh  Williams  was  actuary  to  tha 
Cardiff  Saving  Bank,  and  misappropriated 
moneys  belonging  to  the  bank,  and  received  by 
him  as  an  oflScer  of  the  bank,  to  the  extent  of 
30,0001. 

He  died  intestate,  leaving  assets  of  the  value 
of  about  300Z.  His  debts,  excluding  that  to  the 
bank,  amounted  to  about  2001. 

The  question  arose  whether,  by  virtue  of  sect.  14 
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of  the  Savings  Bank  Act  1863,  the  bank  was  en- 
titled to  priority  over  the  other  creditors. 

A  summons  was  accordingly  taken  out  by  David 
Jones  and  Peter  Davis,  two  of  the  trustees  of  the 
GardiS  Savings  Bank,  on  behalf  of  themselves 
and  all  other  trustees  of  the  bank,  as  plaintiffs, 
against  Joseph  Lloyd  Williams,  the  legal  personal 
repi-esentative  of  James  Emerson  Williams,  de- 
ceased, asking  for  administration  of  the  estate  of 
J.  E.  Williams,  and  for  a  declaration  that,  by 
virtue  of  the  Savings  Bank  Act  1863,  s.  14,  the 
plaintiffs  were  entitled  to  a  first  charge  on  the 
estate  of  J.  £.  Williams  to  the  amount  of  aU 
moneys  due  to  the  bank  by  him,  and  received  by 
him  by  virtue  of  his  employment. 

Upjohn  for  the  trustees  of  the  Cardiff  Savings 
Bank.— Sect.  14  of  the  Savings  Bank  Act  1863 
is  not  repealed  by  sect.  40  of  the  Bankruptcy 
Act  1883,  and  the  bank  is  therefore  entitled  to 
priority  in  respect  of  the  debt  due  to  it  from  the 
intestate.  The  provisions  of  a  special  Act  will 
not  be  repealed  by  a  general  Act  without  express 
mention  or  some  very  strong  indication  of  inten- 
tion: 

London  and  Blaelnoall  Railway  Company  v.    The 
Board   of    Worit    for    the    Limehouse    Dittrict, 
3  K.  &  J.  123 : 
Fitzmrald  v.  Chamjmey*,  5  L.  T.  B«p.  N.  8.  223 ; 
2  J.  A  H.  31. 

[NoBTH,  J.  referred  to  Ex  parte  Bailey ;  Be  Bcurrell, 
h  De  G.  M.  &  G.  380.]  That  case  was  decided 
upon  the  wording  of  the  Bankruptcy  Act  18^. 
The  effect  of  the  later  upon  the  former  Act  is 
shown  by  the  cases  of  Gon»ervaior»  of  the  River 
Thatnee  v.  Hall  (18  L.  T.  Rep.  N.  S.  361 ;  L.  Sep. 
3  C.  P.  415)  and  GameH  v.  Bradley  (39  L.  T.  Rep. 
N.  S.  261  ;  3  App.  Cas.  944).  Sect.  40  of  the 
Bankruptcy  Act  deals  with  proceedings  in  bank- 
ruptcy only,  and  the  present  proceedings  are  not 
in  bankruptcy.  The  Judicature  Act  1875,  s.  10, 
does  not  import  into  the  administration  of  the 
estates  of  deceased  persons  sect.  40  of  the  Bank- 
ruptcy Act  1883.  [NoKTH,  J.  referred  to  Be  Maggi  ; 
WtTiehouse  v.  Winehouee,  46  L.  T.  Rep.  N.  S.  362; 
SO  Ch.  Div.  545.J 

Vernon  Smith  for  J.  L.  Williams,  the  adminis- 
trator of  J.  E.  Williams. — Sect.  40  of  the  Bank- 
ruptcy Act  takes  away  the  priority  given  to  the 
bank  by  the  Savings  Bank  Act.  Sect.  14  of  the 
latter  Act  expressly  excepts  from  its  operation 
sect.  5  of  Bovill's  Act  (28  <fc  29  Vict.  c.  86) 
and  the  provisions  of  the  Friendly  Societies  Act 
1875.  This  shows  that  sect.  14  of  the  Savings 
Bank  Act  is  repealed.  The  effect  of  sect.  10  of  the 
Judicature  Act  1875  is  to  import  sect.  40  of  the 
Bankruptcy  Act  into  administration  proceedings. 
If  this  is  not  so,  the  rights  of  creditors  against 
a  deceased  insolvent's  estate  would  depend  upon 
whether  his  estate  were  being  administered  in 
the  Chancery  Division  or  under  the  Bankruptcy 
Act  1883,  8.  125. 

Upjohn  replied. 

NoBTH,  J. — This  application  is  based  on  sect. 
14  of  the  Savings  Bank  Act  1863,  which  is  as 
follows:  "If  any  person  already  appointed,  or* 
who  may  hereafter  be  appointed,  to  any  office  in  a 
savings  ibank,  and  being  entrusted  with  the 
keeping  of  the  accounts,  or  having  in  his  hands 
or  possession,  by  virtue  of  his  said  office  or  em- 
ployment, any  moneys  or  effects  belonging  to 
such  savings  bank,  or  any  deeds  or  securities 


relating  to  the  same,  shall  die,  or  become  a  bank- 
rupt or  insolvent,  or  have  any  execution  or 
attachment  or  other  process  issued  against  his 
lands,  goods,  chattels,  or  effects,  or  make  any 
assignment  thereof  for  the  benefit  of  his  creditors, 
his  executors,  adminiatratorsi,  or  assignees,  or 
other  persons  having  legal  right,  or  the  sheriff  or 
other  officer  executing  such  process,  shall  within 
forty  days  after  demand  made  by  two  of  the 
trustees  of  the  said  savings  bank  as  aforesaid, 
deliver  and  pay  over  all  moneys  and  other 
things  belonging  to  such  savings  bank  to  such 
person  as  the  said  trustees  shall  appoint."  That 
IS  part  of  the  section  which  relates  to  the  pro- 
perty of  the  savings  bank.  Then  it  proceeds: 
"  and  shall  pay  out  of  the  estate,  assets,  or  effects 
of  such  person,  all  sums  of  money  remaining 
due,  which  such  person  received  by  virtue  of  his 
said  office  or  employment,  before  any  other  of  his 
debts  are  paid  or  safisfied,  or  before  the  money 
directed  to  be  levied  by  such  process  as  aforesaid 
is  paid  over  to  the  party  issuing  snch  process ; 
and  all  such  assets,  lands,  goods,  chattels,  estates, 
and  effects  shall  be  boand  lo  the  payment  and 
discharge  thereof  accordingly."  Kow  that  section 
contemplates  the  handing  over  to  the  savings 
bank  of  what  is  their  property,  or  what,  as  it  may 
be  called,  becomes  their  property  bv  an  attach- 
ment  having  issued  against  it,  and,  more  than 
that,  the  payment  out  of  the  assets  of  the  officer, 
of  the  amount  of  the  debt  to  the  savings  bank; 
and  then  there  is  a  provision  that  the  assets  shall 
be  bound  to  the  payment  and  discharge  thereof. 
Now,  I  may  say  at  once  that  no  Act  has  been 
referred  to  which  repeals  that  section,  which  is 
the  law  at  the  present  day;  but  the  question 
raised  is,  whether  there  is  net  subsequent  legisla- 
tion which  has  rendered  that  section  inapplicable 
to  cases  where  the  estate  of  the  officer  is  being 
distributed  in  bankruptcy,  or  is  being  adminis- 
tered by  the  High  Court  of  Justice  in  an  action 
to  administer  the  estate.  Certain  cases  were 
referred  to  as  to  the  effect  of  a  subsequent  statute 
in  repealing  the  provisions  of  an  earlier  statute, 
and  although  not  exactly  in  pari  materid,  they  are 
not  entirely  inapplicable.  It  is  sufficient  for  the 
present  purpose  to  refer  to  the  observations  of 
Lord  Hatherley  in  Gamett  v.  Bradley  (ubi  sup.). 
He  says  :  "  When  an  Act  of  Parliament  repeals  a 
preceding  Act  which  relates  to  a  certain  definite 
subject-matter  distinctly  laid  down  for  the  guid- 
ance of  those  who  are  to  be  operated  upon  by  the 
Act  of  Parliament  in  that  special  matter,  or  to  a 
particular  class  of  persons  who  are  to  be  either 
protected,  or,  it  may  be,  affected  adversely  by  a 
particular  clause  of  the  enactment,  then  the 
Legislature  is  presumed  to  have  had  that  veiy 
special  subject-matter  and  that  very  special  class 
(A  persons  in  contemplation  when  the  Hubsequent 
statute  was  passed ;  and  if  there  was  a  general 
Act  subsequently  passed,  the  generality  of  which 
was  large  enough,  as  fur  as  words  go,  to  compre- 
hend the  particular  matter  dealt  with  in  the 
previous  enactment,  it  will  be  considered  whether 
or  not,  as  regards  the  persons  who  are  to  be 
affected  or  protected  by  the  Act,  persons  who  are 
not  in  any  way  mentioned  or  specified  by  the  sub- 
sequent general  Act  are  to  be  injuriously  affected 
by  an  adverse  enactment,  or  dnprived  of  a  benefit 
they  are  entitled  to  under  a  previous  enactment. 
And  in  that  case  the  court,  in  construing  the  sub- 
sequent general  Act  of  Parliament,  would  ^xpect 
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to  find  something  or  other  pointing  out  that  the 
attention  of  the  Legiehiture  had  been  tnmed 
towardb  the  former  special  enactment,  and,  in 
passing  the  general  Act,  that  it  had  made  the  new 
enactment  with  the  view  of  embracing  every 
case  (inclnding  that  special  case)  embraced  within 
the  provisiona  of  the  previous  Act.  Now,  my 
Lords,  considering  the  question  in  that  point  of 
Tiew,  let  us  see  in  the  first  place  what  the  special 
Act  of  James  did.  That  Act  can  hardly  be  said 
to  have  contemplated  a  special  class  of  persons ; 
it  only  says  that  anybody  bringing  an  action  of 
slander  who  does  not  recover  more  damages  than 
40*.  shall  not  recover  more  costs  than  duunages. 
It  can  hardly  be  said  that  persona  disposed  to 
bring  actions  for  damages  for  slander  can  be 
held  to  be  a  class  of  persons  who  are  to  be  struck 
at  on  the  one  hand,  or  on  the  other  hand  to  be 
regarded  and  who  must  be  held  aa  not  to  be 
Trithin  the  generality  of  another  Act,  which  would 
embrace  all  classes  of  persons  whatsoever.  It  is 
simply  a  general  Act  striking  generally  at  all 
persons  who  bring  this  class  of  action,  but  they 
do  not  form  any  particular  class  of  the  community 
who  are  entitled  to  any  special  observance,  oare, 
or  regard  in  the  framing  of  a  subsequent  Act ; " 
that  IS  to  say,  it  does  not  necessarily  foUow  that 
the  previous  Act  is  to  remain  stanoing  notwith- 
standing the  general  provisions  of  the  subsequent 
Act,  nnlesB  it  is  considered,  on  the  consideration 
of  the  Act  or  Acts,  that  it  is  the  intention  of  the 
Legislature.  Now,  it  is  clear  that  the  provisions 
of  ail  earlier  Act  mav  be  revoked,  or  they  may  be 
abrogated  in  particular  cases  by  a  subsequent  Act, 
either  from  the  express  language  used  being 
addressed  to  that  particular  point,  or  from  impli- 
cation  or  inference  from  the  language  used.  In 
the  case  of  the  Conservators  of  the  Biver  Thames  v. 
Hall  (tibi  sup.),  Byles,  J.,  speaking  of  the  two  Acts 
then  before  the  court,  puts  it  in  this  way :  "  There 
is  no  express  repeal  of  that  provision  "  (that  is,  the 
provision  in  the  earlier  Act)  "  by  the  Thames 
Conservancy  Act  1857"  (which  was  the  latter 
one) ;  "  but  we  are  asked  to  imply  a  repeal  of  it. 
The  court  must  be  satisfied  that  the  two  enact- 
ments are  inconsistent  before  they  can  from  the 
language  of  the  later  imply  a  repeal  of  an  express 

frior  enactment."  Now,  I  have  already  said  that 
do  not  think  that  the  section  which  I  have  read 
is  repealed,  and  therefore  that  language  is  too 
extensive  for  this  particular  case ;  but  the  prin- 
ciple is  the  same  in  considering  whether  you  can 
imply  a  repeal  of  a  prior  enactment,  or  whether 
you  can  imply  that  the  earlier  enactment  is  not 
to  be  applicable  to  the  particular  case  deaJt  with  by 
the  subsequent  Act.  Then  Keating,  J.  says :  "  It  is 
said  that  the  388th  section  of  that  Act  is  impliedly 
repealed  by  the  96th  section  of  the  Thames  Con- 
servancy Act  1857.  I  entirely  agree  with  my 
brother  Byles,  that  before  we  come  to  that  con- 
clnsion  we  are  bound  to  satisfv  ourselves  that 
it  is  a  necessary  implication;"  tmd  Ifontague 
Smith,  J.  says :  "  Upon  the  whole  it  seems  to  me 
that  a  pilot  does  not  come  within  the  words  of 
the  96th  section  of  the  Thames  Conservancy  Act, 
and  that  that  section  does  not  by  implication  re- 
peal the  388th  section  of  the  Merchant  Shipping 
Act  1854,"  which  is  the  earlier  Act.  Now,  in 
the  present  case,  what  is  the  operation  of  the 
Bankruptcy  Act  on  the  14th  section  of  the  Savings 
Bank  Act  r  The  intention  of  the  Bankruptcy  Act 
is  to  deal  with  the  estates  of  bankrupts  only. 


but  the  object  is  to  provide  a  fair  division  of  the 
assets  of  the  bankrupt  between  the  creditors. 
Sect.  37  of  the  Act  describes  the  debts  provable 
in    bankruptcy.    Then  sect.  40    deals  with  the 

Property  of  the  bankrupt  and  provides :  "  In  the 
istribution  of  the  property  of  a  bfmkmpt  there 
shall  be  paid  in  priority  to  all  other  debts,"  and 
certain  debts  are  mentioned  in  sub-sect.  1,  in- 
cluding rates,  taxes,  wages  of  clerks  or  servants, 
and  of  workmen  for  a  limitedperiod -,  and  then  it 
provides  by  sub-sect.  2:  "The  foregoing  debts 
shall  rank  equally  between  themselves,  and  shkll 
be  paid  in  full,  unless  the  property  of  the  bank- 
rupt is  insufiScient  to  meet  them,  in  which  case 
they  shall  abate  in  eqnal  proportions  between 
themselves."  Then  sub-sect.  S  prescribes  the 
mode  of  application  of  joint  and  separate  estates 
respectively ;  and  then  sub-sect.  4  enacts,  "  Sabiect 
to  the  provisions  of  this  Act,  all  debts  proved  in 
the  bankruptcy  shall  be  paid  pari  passu."  It 
seems  to  me  that  this  is  the  repeal  of  the  former 
Bankruptcy  Acts,  the  consolidation  of  these  Acts 
so  far  as  they  are  consolidated,  and  the  enact- 
ment of  a  new  code  by  which  the  administration 
in  bankruptcy  is  to  be  regulated  from  that  time 
forward,  which  provides  that  all  debts  proved  in 
the  bankruptcy  are  to  be  paid  pari  poMu.  Then 
sub-sect.  5  provides,  that  if  there  is  any  surplus 
after  paying  the  debts,  interest  may  be  paid ;  and 
then  sub-sect.  6  says :  "  Nothing  in  this  seietian 
shall  alter  the  eSect  of  sect.  5  of  the  Act  28&29 
Yict.  c.  86,  to  '  amend  the  law  of  partnership,*  or 
shall  prejudice  the  provisions  of  the  Friendly 
Societies  Act  1875."  Now,  the  Act  referred  to 
as  having  been  passed  to  amend  the  law  of  part- 
nership IS  known  as  Bovill's  Act,  and  this  is  a 
case  in  which  a  preference  is  not  being  given  to 
a  particular  person,  but  that  particular  person  is 
being  postponed.  That  Act  provides  that  a  loan 
to  a  trader  upon  a  contract  in  writing  that  the 
lender  shall  share  in  the  profits  is  not  in  itsdf 
sufiScient  to  render  the  lender  a  partner ;  but  the 
5th  section  provides  that,  in  the  case  of  the  bank- 
ruptcy of  the  trader,  a  person  who  has  lent 
money  on  those  terms  is  not  to  be  entitled  to  be 
paid  in  the  bankruptcy  until  all  the  creditors 
have  been  paid.  Therefore  it  is  in  that  case  a 
postponement  of  the  particular  creditor.  Then 
the  other  exception  referred  to  is  the  provision 
of  the  Friendiv  Societies  Act  1875,  and  that  is  a 
provision  which  corresponds  almost  verbatim  and 
substantially  with  the  first  portion  of  the  clanse 
I  have  read  from  the  Savings  Bank  Act,  and 
which  enables  friendly  societies  to  recover  the 
money  belonging  to  them  in  the  hands  of  an 
officer  or  his  representative,  or  money  on  which 
they  have  got  a  charge  by  having  an  execution 
issued  against  it,  but  which  does  not  contain  any 
provision  like  that  contained  in  the  second 
portion  of  sect.  14  of  the  Savings  Bank  Act,  that 
not  only  shall  any  money  in  the  hands  of  the 
officer  belonging  to  the  society  be  paid  over,  but 
that  the  society  shall  hare  a  preferential  charge 
over  all  his  assets  for  the  amount  due.  Why  this 
preference  is  given  to  the  Friendly  Societies  Act 
I  do  not  know,  but  I  find  it  here ;  and  finding  it 
here,  effect  must  be  given  to  it.  But  it  seems  to 
me  that,  subject  to  the  two  exceptions  mentioned 
in  the  6th  sub-section  of  sect.  40  of  the  Bank- 
ruptcy Act,  the  general  scheme  for  the  adminis- 
tration of  an  estate  in  bankruptcy  laid  down  in 
that  section  ia  the  law,  and  excludes  the  right  of 
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any  other  person  not  included  in  the  two  exceptions 
to  be  paia  in  preference  to  the  other  creaitors. 
Then  there  is  the  case  of  Ex  parte  Bailey ;  lie 
BarreU  {uhi  «up.),  which  seems  to  me  very  riuch 
in  point.  There  the  trustees  of  a  building  society 
sought  to  recover  from  the  bankrupt  moneys 
received  by  him  as  treasurer  of  the  society.  The 
Friendly  Societies  Amendment  Act  (4  <fc  5  Will.  4, 
c.  40),  s.  12,  contained  a  provision  very  similar  to 
sect.  14  of  the  Savings  Bank  Act,  and  relates  to 
friendly  societies  and  not  building  societies. 
Then  the  Building  Societies  Act  (6  &  7  Will.  4, 
c.  32),  8.  4,  incorporated  the  provisions  of  the 
Priendly  Societies  Act  in  terms  which  should 
make  the  12th  section  of  the  Friendly  Societies 
Act  apply  to  the  case  of  building  societies.  Then 
came  the  Bankruptcy  Law  Consolidation  Act  1849 
(12  &  13  Vict.  c.  100),  which  was  the  Act  in 
operation  at  the  time  this  case  was  decided.  The 
Ist  section  of  that  Act  provided  that  "  from  and 
after  the  commencement  of  this  Act  the  several 
Acts  and  parts  of  Acts  set  forth  in  the  schedule 
A.  to  this  Act  annexed,  to  the  extent  to  which 
snch  Acts  and  parts  of  Acts  are  by  such  schedule 
expressed  to  be  repealed,  and  every  other  Act  or 
Acts,  and  such  parts  of  every  other  Act  or  Acts, 
as  shall  be  inconsistent  with  this  Act  shall  be 
repealed  except  bo  far  as"  they  repeal  former 
Acts.  Then  the  167th  section  of  the  same  Act 
introduced  a  new  provision  relating  to  officers  of 
friendly  societies,  and  giving  a  c«rtain  preference 
Tfith  respect  to  frien£y  societies,  and  then  the 
187th  section  provided  for  the  general  distribu- 
tion of  the  bankrupt's  estate  between  the  creditors 
in  proportion  to  their  debts.  The  case  being  one 
relating  to  building  societies,  the  benefit  of  the 
167th  section  of  the  Bankruptcy  Law  Consoli- 
dation Act,  which  only  applies  to  friendly  societies, 
did  not  apply  to  building  societies,  and  the  clause 
which  applied  to  building  societies,  if  any,  was 
sect.  12  of  the  previous  Friendly  Societies  Act, 
and  the  qnestion  was  whether  that  applied  to 
this  case.  Knight  Brnce,  L.J.  held  that  it  did 
not,  and  Turner,  L.J.  says  this :  "  1  am  of  opinion, 
however,  that  the  petitioners  are  not  entitled 
under  any  of  these  enactments  to  the  relief  which 
they  ask.  .  The  167th  section  of  the  Consolidation 
Act  is  in  terms  confined  to  societies  established 
under  the  Act  relating  to  friendly  societies,  and 
this  society  is  established  not  under  any  of  those 
Acts,  bat  under  the  Benefit  Building  Societies 
Act.  The  Legislature,  when  it  passed  the  Con- 
solidation Act,  must  be  presamed  to  have  had, 
and  no  donbt  had,  under  its  view  the  provisions 
both  of  the  Acts  relating  to  friendly  societies 
and  of  thoso  relating  to  benefit,  building  societies. 
It  has  thought  proper  to  limit  the  particular 
relief  granted  by  this  section  to  societies  of  the 
former  description,  and  the  courts  have  no  power 
to  extend  that  relief  to  other  societies.  If  there- 
fore the  petitioners  have  any  claim  to  this  relief, 
their  right  mnst  be  founded  upon  the  combined 
operation  of  the  other  Acts;  but  the  Consolidation 
Act  has  by  the  1st  section  repealed  not  only  the 
particular  Acts  which  are  specified,  but  all  other 
Acts  and  parts  of  Act  which  are  inconsistent 
with  that  Act,  and  it  has  bv  its  other  provisions 
appropriated  the  whole  of  the  estate  of  the  bank- 
rupt to  the  payment  of  certain  descriptions  of 
creditors,  who  according  to  that  Act  are  entitled 
to  bo  paid  in  full,  and  subject  thereto  to  the  pay- 
ment of  other  creditors  m  proportion  to  their 


respective  debts ;  and  it  would  clearly  be  incon- 
sistent with  those  provisions,  that  payment  in  full 
should  be  made  to  any  creditor  whote  debt  is  not 
by  the  Act  directed  to  be  so  paid.  I  am  of 
opinion,  therefore,  that  the  4th  section  of  the 
6  &  7  WilL  4,  0.  32,  is  repealed  by  the  Consolida- 
tion Act,  and  consequently  this  petition  must 
b«  dismissed."  Now,  these  observations  seem 
to  me  to  apply  exactly  to  the  present  case.  In  the 
Bankruptcy  Act  the  Legislature  has  thought  fit 
to  introduce  an  express  reservation  of  rights, 
arising  out  of  the  provisions  of  the  Friendly 
Societies  Act  1875.  The  provisions  of  that  Act 
and  the  provisions  of  the  14th  section  of  the 
Saving's  Bank  Act  are  in  pari  materia,  and  I  can- 
not  at  all  understand  why  the  one  should  be 
specially  reserved  and  the  other  not  mentioned. 
There  seem  to  me  to  be  only  two  reasons  which 
can  account  for  it :  either  it  was  deliberately  left 
out  because  it  was  not  intended  to  be  kept  in 
operation  in  case  of  bankruptcy ;  or  the  Savings 
Bank  Act  was  overlooked  when  the  Bankruptcy 
Act  of  1^3  was  passed.  But  I  cannot  deal  witn 
it  on  any  such  footing  as  that  the  Act  was 
forgotten.  If  it  would  have  been  put  in  if 
thought  of,  but  haa  been  left  out  because  it  was 
forgotten,  the  persons  who  claim  under  it  caimot 
get  any  benefit  under  it.  I  cannot  proceed  on  any 
such  theory  as  that  it  has  been  passed  over  per 
ineuriam,  or  that  the  whole  matter  was  not  before 
the  Legislature  when  they  passed  the  40th  section 
of  the  Act  of  1883,  and  only  excepted  ont  of  the 
operation  of  that  section  the  Friendly  Societies 
Act.  It  seems  to  me,  therefore,  that,  if  this  were 
a  case  of  administration  of  an  estate  in  bank- 
ruptcy, the  preference  created  in  favour  of 
savings  banks  by  the  14th  section  of  the  Savings 
Banks  Act  woiUd  not  apply  in  cases  of  bank- 
roptcy,  and  to  thiit  extent  the  section  is  avoided 
so  {a,T  as  bankruptcy  is  concerned  by  the  express 
provisions  of  the  Bankruptcy  Act  1883,  which 
are  entirely  inconsistent  with  that  section.  But 
then  it  is  said  that  this  is  not  a  case  of  bank- 
ruptcy, but  of  administration  of  the  estate  of  a 
deceased  debtor  in  the  Chancery  Division,  and 
therefore  the  40th  section  of  the  Bankruptcy 
Act  does  not  apply,  unless  it  is  made  to 
apply  by  the  lOtn  section  of  the  Judicature 
Act  1875,  which  provides  that,  "in  the 
administration  by  the  court  of  the  assets  of 
any  deceased  person  who  may  die  after  the  com- 
mencement of  this  Act,  and  whose  estate  may 
Erove  to  be  insufficient  for  the  payment  in  full  of 
is  debts  and  liabilities  .  .  .  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors,  and  as 
to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the 
time  being  with  respect  to  the  estates  of  persons 
adjudged  nankrupt.  Now,  the  law  of  bankruptcy 
at  the  time  being  in  force  is  of  course  the  Act  of 
1883.  But  it  does  not  say  that  in  such  cases  all 
the  provisions  of  the  law  of  bankruptcy  shall 
apply,   but    only    that    the    same    rules    shall 

Srevail  and  be  observed  as  to  particnlar  things. 
[ow,  the  question  is,  whether  the  priority  of  the 
creditors  inter  le  is  one  of  those  tiungs  which  is 
reserved.  In  iny  opinion  that  point  is  settled  l^ 
the  decision  of  Fry,  L.J.  in  the  case  of  Be  llaggi ; 
Winehouie  v.  Windumae  (vbi  sup.),  where  it  seems 
to  have  been  fully  argued  before  him.  The 
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various  cases  relating  to  the  construction  of  that 
auction  were  cited,  and  he  says :  "  The  qnescion 
is,  whether  by  force  of  sect.  1 0  the  provision  of 
sect.  32  of  the  Bankruptcy  Act,  that,  with  the 
exceptions  mentioned  in  it,  all  debts  shall  be  paid 
paripa»au,  is  imported  into  the  administration  of 
insolvent  estates  of  deceased  persons."  That  is 
the  very  point  which  I  have  to  deal  with.  He 
refers  to  the  cases,  and  he  comes  to  the  conclu- 
sion that  that  is  not  one  of  the  matters  in  which 
the  administration  in  Chancery  is  assimilated  to 
that  in  the  Court  of  Bankruptcy  ;  and  therefore 
in  the  administration  of  the  estate  here  the  rule 
in  the  Court  of  Bankruptcy  does  not  apply.  The 
result  will  be  this  :  The  plaintiffs  are  creditors  of 
their  actuary  and  cashier's  estate  for  upwards  of 
30,0001.  The  other  debts  amount  to  something 
like  2001.,  and  the  assets  I  think  were  somewhere 
about  2001.  or  3002. — something  at  all  events  very 
small.  The  result  will  be  that  in  anv  case  the 
claim  of  the  creditors  must  exhaust  the  assets ; 
bnt  it  seems  to  me  that  in  the  present  case  the 
right  of  priority  of  the  savings  bank  is  not  to  be 
excluded.  There  is  one  argument  which  I  ought 
not  to  omit  to  notice,  and  that  is,  that  in  the 
Bankruptcy  Act  1883  new  provisions  altogether 
are  contained  in  the  125th  section,  which  enable 
the  Court  of  Bankruptcy  to  deal  with  the  estate 
of  a  person  who  has  not  become  bankrupt,  but 
who,  without  having  been  adjudicated  bauKrupt, 
dies  insolvent,  and  it  is  provided  by  sub-sect.  (1) 
that,  "  Any  creditor  of  a  deceased  debtor  whose 
debt  would  have  been  sufficient  to  support  a  bank- 
ruptcy petition  against  such  debtor  had  he  been 
alive,  may  present  to  the  court  a  petition  in  the 
prescribed  form,  praying  for  an  order  for  the 
administration  of  the  estate  of  the  deceased  debtor 
according  to  the  law  of  bankruptcy."  Then  the 
2nd  sub-section  provides,  that  on  proof  of  the 
debt  the  court  may,  unless  it  is  satisfied  that  there 
is  a  reasonable  probability  that  there  will  be  suffi- 
cient to  pay  all  the  debts  in  full,  which  is  clearly 
not  the  case  here,  make  an  order  for  the  administra- 
tion in  bankruptcy  of  the  deceased  debtor's  estate, 
or  may,  upon  cause  shown,  dismiss  such  petition 
with  or  withont  costs.  Then  the  5tb  sub-section 
provides  that  upon  an  order  being  made  for  the 
"administration  of  the  deceased  debtor's  estate, 
the  property  of  the  debtor  shall  vest  in  the 
official  receiver  of  the  court  as  tmstee  thereof, 
and  he  shall  forthwith  proceed  to  realise  and  dis- 
tribut"  the  same  in  accordance  with  the  provi- 
sions of  this  Act ;  "  that  is  to  sny,  the  estate  of  the 
deceased  debtor  is  to  be  administered  in  the  same 
way  as  if  he  had  become  bankrupt,  and  the  argu- 
ment was  that,  unless  the  Bankruptcy  Act  is 
imported  into  the  administration  of  the  estates  of 
insolvents  in  the  Chancery  Division,  this  result 
would  follow,  that  the  interests  of  the  creditors 
are  to  depend  entirely  upon  the  question  whether 
proceedings  are  commenced  in  bankruptcy  or  in 
the  Chancery  Division,  because  if  commenced  in 
bankruptcy  there  is  no  priority  in  favour  of  the 
savings  bank,  but  if  commenced  in  the  Chancery 
Division  such  priority  will  exist.  It  seems  to  me 
that  there  is  such  inconsistency,  but  that  the  way 
of  getting  over  it  is  this — the  4th  sub-section  of 
the  125th  section  of  the  Act  provides:  "A  peti- 
tion for  administration  under  this  section  shall 
not  be  presented  to  the  court  after  proceedings 
have  been  commenced  in  any  court  of  justice  for 
the    administration    of   the    deceased    debtor's 


estate,  bnt  that  conrt  may  "  (that  is  the  coart 
where  the  administration  is  commenced)  "  in 
such  case  on  the  application  of  any  creditor,  and 
on  proof  that  the  estate  is  insufficient  to  pay  its 
debts,  transfer  the  proceeding  to  the  court  exer- 
cising jurisdiction  in  bankruptcy,  and  therenpon 
such  last-mentioned  court  may,  in  the  prescribed 
manner,  make  an  order  for  the  administration  of 
the  estate  of  the  deceased  debtor,  and  the  like 
consequences  shall  ensue  as  under  an  administra- 
tion order  made  on  the  ]>etition  of  a  creditor.'^ 
Therefore,  in  the  case  of  a  deceased  debtor  whose 
estate  is  insolvent,  any  creditor  may  apply  to  the 
court  which  is  asked  to  administer  the  estate  not 
in  bankruptcy,  to  direct  a  transfer  to  Da.nkruptcy 
where  the  assets  would  be  divided  equally  between, 
them.  It  seems  to  me,  therefore,  that,  although 
there  is  an  inconsistency  in  the  provisions  of  the 
two  Acts  as  to  the  mode  in  whicn  the  assets  are 
to  be  divided,  the  way  out  of  that  difficulty  is 

Provided  by  the  provision  of  the  Bankruptcy  Act 
B83,  by  which  tne  administration  of  the  assets 
accordmg  to  the  law  of  bankruptcy  is  secured  to 
the  creditors  who  desire  it.  Under  these  cir- 
cumstances, I  come  to  the  conclusion  that  the 
plaintiffs  are  right  in  their  contention.  I  have  ex- 
pressed my  opinion  on  this  point  because,  in  case 
any  application  is  made  to  the  court  for  such  a 
transfer,  the  mode  in  which  the  estate  would  be 
dealt  with  would  be  according  to  the  view  I  have 
indicated;  bat  there  are  other  creditors  interested 
in  the  matter,  and  it  is  not  the  practice,  on  the 
hearing  of  a  decree  tor  administration  at  the 
instance  of  creditors,  to  decide  behind  the  backs 
of  those  creditors  that  the  plaintiff  has  a  right  in 
priority  to  them.  Therefore  I  cannot  insert  the 
declaration  which  I  am  asked  to  do  in  the  decree, 
because  it  seems  to  me  that  such  a  declaration  at 
the  present  time  would  prejudicially  affect  the 
rights  of  absent  parties,  and  therefore  ought  not 
to  be  inserted  in  that  form. 

Solicitors    for  the   bank,  BtiU,   Brodrick,  and 
dray. 

Solicitors  for  the  administrator,  Smile$,  Binyom, 
and  Ollard. 


Oct.  27,  28,  and  Nov.  2. 1887. 
(Before  Siiklino,  J.) 
Pbior  v.  Bxgsteb  (a) 

Partnership^Winding-up — Remuneration   of  re- 
ceiver and  manager   appointed    by  partnera — 
Quantum  meruit. 
A   receiver  and    manager    appointed  by  quondatn 
partners    to    wind-up    their    buiineet  u,  in  tlt» 
absence    of   esepress    stipulation,    entitled    to    a 
quantum  meruit,  and  not  to  remuneration  accord- 
ing  to  the  scale  laid  down  for  official  reeeicert, 
nor  under  the  5  per  cent,  rule  mentioned  by  Lord 
Langdale  in  Day  v.  Croft  (2  Beav.  488),  WAic&  mo 
longer  exist*. 
The  plaintiff,  Charles  Prior,  and  the  defendant, 
William  Moore,   carried    on  in  partnership  for 
some  years  the  business  of    wholesale    tea  and 
coffee  merchants  and  warehousemen,  having  both 
in  bond  and  on  their  own  premises  large  quanti- 
ties of  tea  belonging  to  other  persons. 

Disputes  arose  between  the  partners,  and  olti- 
mately,  in  July  1885,  Prior  gave  Moore  notice  to 


a)  Beported  bj  A.  PVLUBS,  Eiq. 
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diasolve,  espiring  on  the  30th  Jan.  1886,  ander 
the  provifiions  of  certain  supplemental  articles  of 
portnership  entered  into  in  lti76. 

On  the  30th  Jan.  I):i86  the  partners  signed  the 
following  memorandum : 

Hemonndnin  of  agreement  made  this  30th  dav  of 
January  1886,  between  the  undersigned,  William  Moore 
and  Charles  Prior,  by  which  it  is  agreed  that  Mr.  John 
Bagster,  of  No.  4,  Fenchnroh-Btreet,  chartered  accoun- 
tant, shall  be,  and  hereby  is,  appointed  by  ns  respeo- 
tiTely  as  sole  receiver  and  manager  to  wind-np  the 
biuiness  heretofore  carried  on  by  ns  at  18,  Bnry-street, 
under  articles  of  partnership  dated  22nd  of  November 
1871,  and  snpplemental  articles  dated  26th  of  Angnst 
1876,  and  the  said  William  Moore  hereby  beoomes  surety 
for  the  due  performance  by  the  said  John  Banister  as 
Bach  receiver  and  manager  for  all  his  acts  and  receipts 
and  payments. 

Upon  the  dissolntion  Prior  set  up  a  sppar&te 
and  independent  business,  whereupon  Moore  made 
a  claim  for  goodwill  and  for  some  4002.  for 
samples  which  he  alleged  Prior  had  appropriated. 
Bagster  acted  as  receiver  and  manager  under  the 
memorandum  of  Jan.  1886,  but  Prior  was  dis- 
satisfied with  his  management,  and  in  May  of 
the  same  year  commenced  an  action  for  an 
account. 

On  the  Ist  July  an  order  was  made  directing 
on  account,  and  on  the  6th  Aug.  a  further  order 
for  an  inquiry  as  to  what  remuneration  was  due 
to  Bagster  as  receiver  and  manager.  That  in- 
miiry  was  prosecuted  at  chambers,  and  the  chief 
clerk  proposed  to  certify  that  Bagster  was 
entitled  to  some  4402.  as  remuneration,  being 
5  per  cent,  on  10,892/.,  the  whole  of  the  receipts 
after  deducting  about  20002.,  on  which  no  per- 
centage for  collection  was  chargeable.  The 
amount  of  remuneration  being  objected  to  by 
Bagster,  the  matter  was  adjourned  into  court. 

Pearson,  Q.C.  and  Percy  Bunting  for  Bagster; 
Graham  Hastings,  Q.C.  and  Maidloto  for  Prior. 

SiiBUNG,  J.,  after  stating  the  facts,  said : — The 
memorandum  appointing  the  receiver  affords  no 
means  of  estimating  his  remuneration,  which  is 
therefore  only  a  quantum  meruit.  It  is  suggested 
that  the  scale  laid  down  for  the  guidance  of 
jadges  as  to  the  remuneration  of  official  liqui- 
dators applies ;  but  this  is  not  so.  Official  liqui- 
dators have  to  wind-up  companies  engaged  in 
numerous  and  heavy  transactions,  and  the  scale 
in  question  was  framed  on  these  considerations. 
The  assets  and  liabilities  of  this  partnership  are 
comparatively  small.  The  question  of  the  re- 
muneration of  a  receiver  was  discussed  by  Lord 
Itfmgdale  in  Day  v.  Croft  (2  Beav.  488),  where 
it  is  suggested  that  primd  facie  such  remunera- 
tion shoold  be  5  per  cent.  But  I  have  made  in- 
quii7  as  to  the  present  practice,  and  find  that 
tne  rule  mentioned  by  Lord  Langdale  no  longer 
exists.  A  chief  clerk  of  great  experience  has 
informed  me  that  3  per  cent,  is  the  common 
amount,  or  5  per  cent,  in  cases  of  •difficulty;  if 
there  were  a  scale  3  per  cent,  would  be  nearer  the 
amount  than  5  per  cent. ;  10  per  cent,  has  been 
allowed,  but  only  in  very  rare  cases.  Where 
there  is  a  manager  there  is  no  scale,  but  each 
case  is  decided  on  its  merits.  [His  Lordship  then 
went  minutely  into  the  items  of  the  receiver's 
claim,  and  held  that  the  chief  clerk  was  right  in 
fixing  Mr.  Bagster's  remuneration  at  5  per  cent. 
on  the  amount  received,  after  making  the  deduc- 
tions above  referred  to.  As,  however,  the  ad- 
journment into  court  was  necessary  to  determine 


this  question,  the  costs  thereof  would  be  mode 
costs  of  the  inquiry.] 

Solicitors :  for  Bagster,  Newton,  Harrison,  and 
Co. :  for  Prior,  Eedpath.Holdsworth,  and  Marshall. 


Oct.  28,  Nov.  1  and  8,  1887. 

(Before  Stibliko,  J.) 

Whitehodsb  v.  Edwards,  (a) 

Ad/voMcement — Father  becoming  surety  for  purchase 

money  of  business  for  son. 
A  son  purchased  a  business  for  a  sum  down,  and 

future  instalments  secured  by  promissory  notes. 

His  faiher  paid  the  sum.  doum,  and  joined  in  the 

promissory  notes  ;  he  aUo  paid  one  of  the  instal- 

tnenf*  which  fell  due  before  his  death. 
Held,  that  the  sums  thus  paid  by  the  father  were  a 

debt  due  from  the  son  to  the  father's  estate,  and 

not  an  advancement. 
GsoROE  Fkbdkbick  Whitehousb  the  elder  (herein- 
after referred  to  as  the  testator),  by  his  will  dated 
the  2nd  Oct.  1885,  appointed  the  plaintiffs  in  this 
cause  his  executors  and  trustees,  and  after  pro- 
viding for  an  annuity  to  his  wife  directed  them 
to  stand  possessed  of  one- fifth  part  of  his  residnary 
estate,  and  the  income  thereof,  upon  trust  to  pay 
the  same  to  his  son  George  Frederick  Whitehous© 
the  younger  for  life,  and  after  his  death  upon 
trust  for  the  benefit  of  the  children  of  the  said 
George  Frederick  Whitehouse  the  younger ;  and 
as  to  the  other  four-fifths  upon  certain  trusts  in 
favour  of  the  testator's  other  children.  The  will 
contained  the  following  accruer  clause : 

And  if  there  shall  be  no  such  child  as  aforesaid  of  my 
son  the  said  Qeorge  Frederick  Whitehouse,  then,  subject 
to  the  trusts  and  powers  hereinbefore  declared  in  favour 
of  my  said  son  Qeorge  Frederick  Whitehouse  and  his 
Issue,  I  direct  that  his  original  share  and  also  any 
share  or  shares  which  shall  have  accrued  under  this  pro- 
vision, shall  accrue  to,  and  be  held  in  trust  for,  my  other 
children  in  equal  shares,  but  so  that  the  further  shara 
aooroing  to  each  of  them  shall  be  held  by  the  trustees 
or  trustee  upon  and  subject  to  the  like  trusts  and 
powers  as  are  hereinbefore  and  hereinafter  declared 
concerning  their  original  shares. 

And  the  following  declaration : 

I  declare  that  before  any  of  my  three  sons,  the  said 
Danid  Whitehouse,  George  Frederick  Whitehouse  the 
younger,  and  Henry  Arthur  Whitehons6,  shall  participate 
under  the  trusts  of  this  my  will,  they  shall  repay  to  the 
trustees  or  trustee  all  sums  of  money  that  I  have  advanoed 
to  them  during  my  lifetime,  but  the  trustees  or  trustee 
for  the  time  being  of  this  m^  will  shall  not  be  answerable 
or  accountable  in  any  way  in  case  my  said  sons  shall  be 
unable  to  repay  such  sums  of  money  so  advanced  by  me 
to  them  as  aforesaid,  but  such  advances  shall  be  taken 
to  be  as  part  of  their  share  under  the  trusts  of  this  my 
will. 

In  March  1885  George  Frederick  Whitehouse' 
the  younger  entered  into  an  agreement  with  on» 
John  Cartland  for  the  purchase  from  him  of  a 
brassfounder's  businesis,  at  the  price  of  15322. 6*.  8d., 
on  the  terms  that  3002.  should  be  paid  down  in 
cash,  and  the  balance  secured  by  the  joint  and 
several  promissory  notes  of  the  testator  and  the 
said  George  Frederick  Whitehouse  the  younger. 
As  George  Frederick  Whitehouse  the  vounger 
had  little  or  no  means  of  his  own,  his  father  paid 
the  3002.,  and  joined  him  in  giving  five  joint  and 
several  promissory  notes  for  the  amounts  and  at 
the  times  following:  (1)  for  1332.  178.  payable  six 

(a)  Brpottad  by  A.  PlTLUMa,  Eif.,  BarrlsMr-«t-LafL> 
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months  after  the  1st  Jan.  1885;  (2)  for  1331. 16«.  lid. 
payable  twelve  months  after  the  same  date; 
.(3)  for  309Z.  3s.  7d.  payable  eighteen  months  after 
the  same  date ;  (4)  for  3211. 10a.  lid.  payable  two 
years  after  same  date ;  and  (5)  for  ^3/.  18«.  3d. 
payable  three  ^ears  after  the  same  date.  George 
Frederick  Whitchonae  the  younger  was  unable  to 
meet  the  first  note  when  it  became  due,  and  John 
Gartland  took  proceedings  to  enforce  it,  where- 
upon the  testator  paid  him  1441.  16s.  Id.  for  prin- 
cipal, interest,  and  costs.  Nothing  further  was 
paid  during  the  lifetime  of  the  testator,  and  he 
died  on  the  20th  May  1886.  George  Frederick 
Whitehouse  the  younger  was  unsuccessful  in  the 
conduct  of  his  business,  and  on  the  12th  June 
1886  he  executed  a  creditor's  deed  whereby  he 
Assigned  all  his  property  to  the  defendant  Allen 
Edwards  for  the  oenefit  of  creditors.  The 
release  by  the  creditors  in  this  deed  was  followed 
by  a  special  reservation  of  rights  against  sureties. 
John  Gartland  executed  the  deed  as  a  creditor  for 
1098^.  9s.  8<i.,  being  the  balance  of  the  purchase 
money  remaining  due  on  the  said  promissory  note, 
but  the  testator's  executors  suDsequently  paid 
him  10251.  in  full  satisfaction  of  all  claims  against 
either  the  testator's  estate  or  George  Frederick 
Whitehouse  the  younger  in  respect  of  the  said 
promissory  notes. 

The  question  was  now  raised  whether  the  30O2. 
and  the  1442. 16s.  Id.  paid  by  the  testator  were  an 
sn  advancement  from  the  father  to  the  son,  or 
whether  uhey  should  be  treated  as  a  debt  due  from 
the  son  to  the  father's  estate,  and  whether  the 
trustees  should  recoup  themselves  for  the  10252. 
they  had  paid  out  of  the  life  interest  of  Greorge 
Frederick  Whitehouse  the  younger,  or  out  of 
corpus,  or  whether  they  should  prove  for  the 
same  under  the  creditors'  deed. 

W.  P.  Beale  for  the  plaintifEs,  the  executors  of 
the  father's  wilL 

GoU  for  the  defendant  Edwards,  the  tmstee  of 
the  creditors'  deed. 

WiUia  Bund  tor  a  beneficiary  under  the  wilL 
The  following  authorities  were  cited : 
I>yer  v.  Dyer,  2  Cox,  92; 

Redington  t.  RedingUm,  3  Bidg.  Pari.  Bep.  106; 
Drew  T.  Martin,  2  H.  A  M.  130 ; 
Au»ter  T.  Powell,  8  L.  T.  Sap.  N.  8.  73;  1  Do  O. 

J.  *  8m.  99; 
atimmert  r.  Slliott,  18  L.  T.  Bep.  N.  8. 1 ;  L.  Bep. 

3  Ch.  196 ; 
Qreen  T.  fTynn,  20  L.  T.  Bep.  N.  8.  131;  L.  Bep. 

4Ch.  204; 
Bateton  T.  Goiling,  25  L.  T.  Bep.  N.  8.  570;  L.  Bep. 

7C.P.9; 

Mar$hal  t.  Cratmll,  L.  Bep.  20  Eq.  328. 

Stiuliko,  J.,  after  referring  to  the  testator's 
will,  and  reading  the  advancement  clause  given 
above,  continued  as  follows : — Questions  have 
arisen  as  to  certain  sums  advanced  to  George 
Frederick  Whitehouse  the  yoonger.  In  March 
1885  Grcorgo  Frederick  Whitehouse  agreed  with 
John  Gartland  for  the  purchase  of  the  basiness 
of  a  brassfcunder,  for  3001.  to  be  paid  in  cash, 
and  the  remainder  payable  in  instalments  to  be 
secured  by  joint  and  several  promissory  notes. 
The  testator  advanced  the  3002.  for  tiuit  pur- 
chase, and  joined  in  the  promissory  notes  which 
were  payable  as  follows :  [His  Lordship  then 
stated  the  promissorr  notes,  and  continued  :]  That 
is  in  accordance  with  the  agreement  between  the 
endor  and  the  son.    The  testator  paid  one  of  the 


notes.  The  rest  did  not  fall  due  until  after  the 
testator's  death,  and  were  paid  by  the  executors 
under  circumstances  which  I  will  state  afterwards. 
Are  all  or  any  of  those  sums  to  be  deemed  to  be 
sums  of  money  advanced  by  the  testator  during 
his  lifetime  P  It  seems  to  me  that  the  two  sums 
paid  by  the  testator  in  his  lifetime  are  advances 
made  by  the  testator  in  his  lifetime.  It  har^v 
wants  authority,  but  Aiuter  v.  Fowdl  (8  L.  "T. 
Bep.  N.  S.  73 ;  1  De  G.  J.  <b  Sm.  99)  is  in  point.  Then 
are  the  sums  paid  after  the  testator's  deayi 
advances  made  oy  him  in  his  lifetime?  I  think 
not.  The  liability  was  incurred  in  his  lifetime, 
but  the  payment  wav  not  then  made,  and  I  so  hold. 
As  to  the  sums  advanced  during  the  testator's 
life,  what  is  the  proper  course,  of  dealing  with 
themP  I  think  the  will  on  this  is  reasonsbfy 
clear.  It  directs  the  son  to  repay  aU  sums  oiE 
money  advanced  daring  his  lifetime ;  therefore, 
before  any  of  tlie  sons  are  entitled  to  participate 
in  the  benefits  under  the  will  the^  must  make 
repayment.  Greorge  Frederick  Whitehouse  can- 
not make  such  repayment,  but  that  is  provided 
for  by  the  will,  which  directs  that  such  advances 
are  to  be  taken  as  part  of  his  share.  What  does 
"  part  of  their  share  "  mean  P  It  was  contended 
that  it  meant  that  the  executors  were  to  be  repaid 
out  of  the  income  coming  to  him  during  his  life, 
so  that  there  could  not  be  a  complete  ascertain- 
ment of  the  shares  until  the  income  had  been 
applied  in  repaying  the  advances.  On  the  other 
hand,  it  is  contended  that  there  was  to  be  a 
settlement  and  division  at  once,  and  that  by  the 
share  is  not  meant  the  income  of  the  trust  fand 
George  Frederick  Whitehouse  was  to  enjoy,  bat 
the  corpus  of  the  share.  I  think  that  is  so. 
The  language  which  the  testator  uses  before 
is  practically  conclusive  upon  this  point,  because 
he  says  that  if  further  shares  shall  have  accrued 
they  shall  be  held  upon  the  same  trusts.  [His 
Lordship  then  read  the  accruer  clause  g^ven 
above,  and  continaed :]  I  think  that  is  confirmed 
by  this,  that  as  r^iarda  one  of  them  there  is  an 
immediate  payment  to  be  made  to  a  child,  which 
shows  that  ne  contemplated  the  immediate  wind- 
ing-up of  his  shares.  Then  it  was  contended  by 
George  Frederick  Whitehouse  the  son  that  it  was 
to  be  deemed  an  advancement,  and  the  cases  of 
Dyer  v.  Dyer  (2  Gox,  92),  Bedingt<m  v.  Redington 
(3  Bidg.  Pari.  Bep.  106),  and  Drew  v.  MarH» 
(2  H.  &  M.  130)  were  cited.  In  Dyer  r.  Djrer, 
which  was  decided  in  1788,  the  Lord  Chief  Ba^tm 
says :  "  The  dear  result  of  all  the  cases  is,  that 
the  trust  of  a  le^l  estate,  whether  freehold, 
copyhold,  or  leosMiold,  whether  taken  in  the 
names  of  the  purchasers  and  others  jointly,  or  in 
the  names  of  others  without  that  of  the  pur- 
chaser, whether  in  one  name  or  several,  whether 
jointly  or  successive,  resolts  to  the  man  who 
advances  the  purchase  money."  That  is  sup- 
ported by  Jes6el,  M.B.  in  Marshcd  y.  Crutwell  (20 
Eq.  328;,  who  says  (p.  329) :  "  As  I  understand  it 
the  law  is  this,  the  mere  circumstance  that  the 
name  of  a  child  or  a  wife  is  inserted  on  the  occa- 
sion of  a  purchase  of  stock  is  not  sufficient  to 
rebut  a  resulting  trust  in  favour  of  the  purchaser 
if  the  surrounding  circumstances  lead  to  the 
conclusion  that  a  trust  was  intended.  Although 
a  purchase  in  the  name  of  a  wife  or  a  child,  if 
altogether  unexplained,  will  be  deemed  a  gift,  yet 
yon  may  take  surrounding  circumstances  into 
consideration,  so  as  to  say  that  it  is  a  trust,  not  a 
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^ft.  So  in  the  case  of  a  stranger,  jaa  may  take 
snrronnding  circnmBtsnoes  into  consideration  bo 
as  to  Bay  that  a  purchase  in  his  name  is  a  gift, 
not  a  trust."  These  cases  do  not  apply  directly. 
The  cases  more  particularly  dwelt  upon  were 
Sedinffton  v.  Redingtm  and  Drew  t.  Jlforftn.  The 
point  tor  which  RMiingUm  r.  Redington  was  cited 
was  decided  in  the  course  of  the  argument,  and 
is  only  referred  to  incidentally  in  the  judgment. 
Lord  Hatherley,  in  Drew  v.  Martin,  states  it  thus  : 
(see  2  H.  &  M.  133-4)  :  "  A  father  purchased 
in  the  name  of  one  of  his  sons  certain  property, 
and  before  the  purchase  money  had  been  fully 
paid  became  desirous  of  transferring  the  benefit 
to  another  son ;  bat  it  was  held  that  he  was  not 
entitled  to  do  so,  and  bis  executor  was  directed  to 
make  good  out  of  the  personal  estate  any  balance 
which  might  appear  upon  the  account  to  remain 
nnpaid  of  the  original  purchase  of  the  estate,  for 
by  the  father  agreeing  to  make  this  purchase  the 
unpaid  balance  was  in  equity  as  much  a  debt  of 
his  as  any  other  debt  of  the  samenatnre."  Drew 
▼.  Mcurtin  was  as  follows :  An  agreement  for  the 
purchase  of  land  was  entered  into  in  the  names  of 
nnsband  and  wife,  and  the  hnsband  died  before  the 
whole  of  the  purchase  money  had  been  paid. 
Upon  an  inquiry  in  an  administration  suit  as  to 
the  real  property  of  the  husband :  Held,  that  it 
did  not  mclude  the  purchased  estate,  that  the 
purchase  enured  for  the  benefit  of  the  widow, 
and  that  the  unpaid  purchase  mone^  was  pay- 
able out  of  the  husband's  personal  estate. 
Haying  stated  these  cases,  I  think  they  differ  in 
one  respect  from  the  present.  In  both  those  cases 
the  contract  was  that  of  the  testator  himself. 
Here  there  is  no  evidence  that  this  contract  was 
a  contract  of  the  testator  at  alL  There  is  no  evi- 
dence of  that,  and  it  is  not  suggested  that  such 
was  the  Case.  It  is  a  contract  by  the  son  himself 
to  purchase  and  pay  for  a  certam  business.  The 
&tner  is  only  mixed  up  because  it  is  stipulated 
that  the  payments  should  be  secured  by  the  joint 
and  several  promissory  notes  of  father  and  son. 
That  distinguishes  the  case  from  Bsdingion  v. 
Medington.  If  Dyer  v.  Dyer  applies,  how  am  I  to 
deal  with  it  P  It  is  the  son's  contract ;  as  between 
&ther  and  son  the  son  has  no  right  to  resort  to 
the  father  for  any  part  of  the  purchase  money ; 
if  the  son  pays  the  purchase  money  there  is  no 
advancement.  If  the  son  does  not  pay  volun- 
tarily, and  judgment  is  recovered  against  him, 
and  payment  obtained,  there  is  no  advancement 
either;  but  if  the  vendor  chooses  to  sue  the 
&ther  there  is  an  advancement.  I  do  not  think 
that  is  an  advancement.  Yon  must  look  at  all 
the  circumstances  of  the  case,  as  was  said  in 
Drew  V.  Martin.  The  father  did  not  do  anything 
to  bind  himself  to  treat  that  as  a  gift  to  the 
son.  Then  the  next  question  is,  what  are  the 
rights  of  the  executors  of  the  father  who  have 

rid  what  was  due  upon  the  promissory  notes  P 
shall  have  to  state  some  more  facts.  That  was 
not  much  gone  into  by  counsel,  and  I  have  worked 
it  out  myself.  The  son,  before  his  father's  death, 
executed  a  creditors'  deed,  by  which  he  assigned 
all  his  property  for  the  benefit  of  his  creditors. 
[His  Lordship  then  stated  the  contents  of  the 
deed,  and  continued :]  Under  that  the  principal 
creditor  proved.  It  is  immaterial  whether  he  got 
anything;  he  did  not  obtain  complete  satisfaction, 
and  the  residue  was  got  from  the  executors.  Chreen 
V.  Wynn  (20 L.T. Rep.N.  S.  131;  L. Eep. 40h.204) 


and  Baieton  y.  OoeUng  (25  L.  T.  Bep.  I^.  S.  570 ;  L. 
Bep.  7  G.  P.  9)  show  that  this  was  not  an  absolute 
release  so  as  to  be  equal  to  a  covenant  not  to  sue. 
The  surety  was  not  released,  and  the  executors 
were  risfbt  in  paying  as  they  did.    They  are,  then, 
entitled  to  thb  notes,  and  may  recover  upon  them 
against  the  principal  debtor,  G.  F.  Whitehouse, 
or  they  may  stand  in  the  place  of  the  principal 
creditor,  whom  they  have  already  paia.     That 
applies    more    particularly  in  reference   to  the 
proof.    If  the  executors  come  in  under  this  deed, 
they  must  adopt  the  proof  already  made  by  the 
creditor,  and  stand  in  his  place.    Is  not,  then, 
the    release    by    the    deed    given    to    the    son 
G.    F.    Whitehouse    effective   as    between    the 
executors  and  him  P    It  seems  to  me  that  it  is, 
and  I  am  confirmed  in  that  view  by  Stammert  v. 
ElUott  (18  L.  T.  Bep.  N.  S.  1 ;  3  L.  Bep.  Ch.  195). 
In  that  case  the  bankrupt  was  indebted  to  the 
fistate  of   a  testator,   and  was  also  entitled  as 
one  of  the  residuary  legatees  of  the  same  testator, 
and  also  to  distributive  shares  as  next  of  kin  of 
three  other  residuary  legatees.    The  executor  of 
the  testator  proved  the  debts  under  the  bank- 
ruptcy, and  received  a  dividend  on  the  proof,  and 
it  was  held  that  by  so  doing  he  had  aoandoned 
the  right  to  retain  the  debt  out  of  the  direct  or 
derivative  shares  of  the  bankrupt  in  the  testator's 
residuary  estate.    It  seems  to  me  that  the  posi- 
tion of  the  execntors  is  this :  they   maj  choose 
whether  they  will  stand  upon  the  original  con- 
tract, in  which  case  they  would  be  entitled   to 
retain  out  of  the  income ;  or  they  may  go  in  under 
the  deed,  and  by  so  doing  give  up  the  right  of 
retainer.    They   must    determine   according    to 
what  is  for  the  benefit  of  the  estate.    As  to  that 
I    cannot    decide.      There  will,  therefore,   be  a 
declaration :  (1)  That  all  the  sums  paid  by  the 
testator  and  his  executors  constitute  debts  owing 
by  G.  F.    Whitehouse  to  the  testator's  estate; 
(2)  that  the    snms  (444L  16«.  Id.)    paid  by  the 
testator  in  his  lifetime  are  advances  within  the 
meaning  of  the  clause  in  the  will,  and  that  the 
others  are  not ;  (3)  that  the  last-mentioned  sums 
forming  advances  are  to  be  retained  out  of  the 
corpus  of  G.  F.  Whitehouse's  share  if  he  cannot 
pay  them ;  (4)  that  such  snms  are  not  primarily 
charged  on  lus  life  interest ;  (5)  that  tne  execn- 
tors have  a  right  to  retain    the  life  interest  of 
G.  F.  Whitehouse  to  satisfy  the  amount  paid  on 
the  promissory  notes  since  the  testator's  death; 
(6)  that  the  executors  should  not  prove  under  the 
deed,  if  on  inquiry  in  chambers  it  appeared  that 
their  so  proving,  and  consequently  giving  up  the 
right  to  retain  out  of  the  life  estate,  would  not  bo 
for  the  benefit  of  the  estate. 

Solicitors :  Kennedy,  Hughes,  and  Kennedy,  for 
Q.  C.  Cohnore,  Birmingham ;  H.  TyreU;  and 
Miller  and  Miller. 


Friday,  Nov.  10, 1887. 

(Before  Stibukg,  J.) 

Re  Waikbb  akd  Hackino  Lhitzd.  (a) 

Company — Shares — Articleprovidin^  for  ewrrender 

to  the  c<nnpany  of  shares  held  by  its  servants. 

The  artides  of  association  of  a  company  provided 
that  aU  employes  of  the  company  other  than  the 
ma/naging  directors  should,  on  the  termination  of 

(a)  Jlqxntad  by  A.  POLUNS,  Kaq.,  BkntetarHtt-likW  ^ 
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their  $«rviee,  turrender  their  $hare$  to  the  com- 
pany.    The  company  woe  now  being  tnouTid-up, 
and    a  cashier  who  wag  discharged    in    1882 
applied  for  the  removal  of  his  name  from  the  list 
tj  eontribiUories,  and  for  repayment  to  him  of  the 
value  as  in  1882  of  his  sfiares,  and  for  indem- 
nity against  subsequent  calls. 
Held  {folloicing  Ashbury  Carriafje  Company  v. 
Riche,  33  L.  T.  Bep.  N.  S.  460  ;  L.  Bep.  7  H.  of  L. 
663 ;  and  Trevor  v.  Whitworth,  12  App.  Cos. 
409),  that  no  lueh  relief  could  be  granted. 
In  1876    Messrs.  Walker    and  Hacking  turned 
their  business  into  a  limited  liability  company. 

The  166th  of  the  articles  of  association  ^ras 
headed  "  servants'  shares,"  and  was  as  follows : 

Every  shareholder  who  may  be  in  the  employment  of 
the  company  in  any  other  oapaoity  than  that  of 
mana^g  director  bIuU  on  his  employment  with  the 
eompany  terminating  (for  any  oanse  whaterer),  forth- 
with transfer  and  surrender  his  shares  to  the  company, 
or  as  the  board  may  direct,  reoeiying  on  snoh  transfer 
or^nrrender  the  fall  market  valne  thereof  for  the  time 
1>eing. 

The  company  was  ordered  to  be  wound-op  iu 
March  1886. 

The  applicant  was  cashier  of  the  firm  in  1876. 
and  continued  in  the  employment  of  the  company 
He  took  twenty  shares  of  aOl.  each,  and  had  paid 
calls  upon  them  amounting  to  6002.  He  left  the 
service  of  the  company  in  Aug.  1882. 

This  was  an  application  by  summons  in  the 
winding-up,  that  the  name  of  this  applicant  might 
be  removed  from  the  list  of  contnbutories  as  a 
holder  of  shares,  and  that  the  full  value  of  the 
shares  might  be  ascertained  as  in  Aug.  1882  and 
be  paid  to  him,  and  that  be  might  be  indemnified 
jtfainst  subsequent  calls  made  in  respect  of  the 
snares ;  and  that  the  liquidator  of  the  company 
might  be  ordered  to  pay  him  out  of  the  assets  of 
the  company  the  costs  of  this  application.  It  was 
stated  that  all  the  creditors  of  tne  company  had 
been  paid  in  full. 

Fancell,  for  the  applicant,  contended  that  the 
contract  was,  that  if  he  left  the  service  of  the 
compaTiy  he  was  bound  to  transfer  or  surrender 
his  shares  at  the  market  value,  and  that  the  con- 
tract should  be  carried  out  by  the  shareholders 
by  repaying  and  indemnifying  him.  He  cited 
Trevor  v.  Whitworth  (12  App.  Gas.  409),  and 
argued  that  the  articles  showed  a  valid  contract 
as  between  the  shareholders  inter  se,  although  as 
between  them  and  the  creditors  it  might  not  be 
enforceable.  Maxwell's  case  (L.  Bep.  20  Eq.  686) 
and  McEwen't  case  (24  L.  T.  Eep.  N.  S.  645 ;  6 
Oh.  Div.  447)  are  not  touched  by  the  decision  in 
Trevor  v.  Whitworth,  and  are  undistinguishable 
irom  the  present  case. 

Buchley,  Q.C.  and  Theobald,  for  the  liquidator, 
were  not  called  upon. 

8TIBLIN6,  J. — ^I  am  afraid  I  cannot  give  relief 
to  the  applicant  in  this  case,  though  the  result  of 
my  decision  may  be  to  do  him  some  injastice. 
The  applicant  is  upon  the  register,  and  holds 
certain  shares,  and  was  formerly  in  the  service 
of  the  company.  [His  Lordship  then  read  art.  165 
of  the  articles  of  association,  and  continued:] 
The  applicant  ceased  in  1882  to  be  a  servant  of 
the  company.  Since  then  the  company  has  been 
ordered  to  be  wound-up.  The  deienoants  have 
been  paid  up  in  full,  and  the  present  application 
is  really  for  specific  performance  of  art.  155.   The 


objection  is  that  that  article  is  uUra  vire*  and 
not  binding.  It  is  settled  by  The  Ashbury  Carriage 
Gompany  t.  Biehe  (33  L.  T.  Bep.  N.  S.  460; 
L.  Bep.  7  H.  of  L.  663),  which  was  the  case  of  • 
going  company,  that,  if  the  company  enters  into 
a  contract  beyond  the  memorandum  of  associa- 
tion it  is  not  binding.  It  has  been  decided  in 
Treoor  v.  Vhitworth  {ubi  sup.)  that  a  company 
has  no  power  under  the  Companies  Acts  to 
purchase  its  own  shares.  There,  an  here,  the 
memorandums  did  not  authorise  the  parcbaae 
by  the  company  of  its  own  shares.  Thkt  being 
so,  I  must  hol^  in  accordance  with  the  J*Uury 
Carriage  Company  v.  Riche,  that  those  portions  6t 
the  contract  relating  to  the  surrender  of  sbarea 
are  vMra  vires,  and  not  binding  upon  the  company, 
and  I  cannot  give  efFect  to  them  against  the  com- 
pany. It  is  said  that  it  may  be  that  it  was  vlira 
vires  as  against  creditors,  but  that  now  the  debts 
have  been  paid,  and  it  is  only  a  question  of 
distributing  the  assets  among  the  shareholders. 
But  it  was  pointed  out  that  the  ground  of  the 
conclusion  in  Trevor  v.  Whitworth  was  that 
creditors  of  the  company  ought  not  to  find  com- 
peting with  them  persons  who  are  only  creditors 
by  reason  of  their  having  been  formerly  share- 
holders ;  that  is  the  reason  why  the  LeKia- 
lature  has  imposed  the  disability.  Still  the  dis- 
ability remains,  and  if  it  remains  qua  creditors 
it  must  remain  qvtd  shareholders.  As  regards 
MaxweWf  ease  {ubi  sup.)  and  McEwen's  case  {ubi 
sup.)  they  do  not  seem  to  me  to  apply  here.  _  In 
those  cases  the  contract,  if  it  had  been  contained 
in  another  agreement,  would  have  been  good.  In 
the  present  case  the  contract  would  have  been 
uUra  vires  even  if  it  had  been  contained  in  a 
separate  document.  That  is  suflScient  to  dis- 
tinguish the  cases. 

Solicitors:  Fritchard,  Engelfidd,  and  Co.;  ShoM 
and  Trem^llen. 


June  7  and  8, 1887. 
(Before  Kerxwich,  J.) 
Collins  v.  Castlx.  (a) 

Injunction  —  Building  estate  —  Condiiiont  —  R^ 
strictive  covenant — Bights  of  purchasers  inter  M. 

A  vendor  wa^  desirous  of  selling  the  wheile  of  hit 
property,  though  not  at  one  and  the  tame  time. 
Various  sales  took  place  at  different  timet, 
restrictive  conditions  being  imposed  as  to  cerleutt 
lots,  and  not  at  to  others.  Tlie  purchasers  of  lott 
subject  to  restrictive  conditions  were  required  io 
enter  into  a  covenant  with  the  vendors  not  to  buiid 
houses  of  less  than  a  stated  value. 

Held  {applying  and  extending  Nottingham  Patent 
Brick  and  Tile  Company  v.  Butler,  54  L.  T.  Bep. 
N.S.444i  16  Q.  B.  Div.  778),  that  one  purchaaer 
was  entitled  to  an  injunction  to  restrain  another 
purchaser  from  eommittittg  a  hreaek  of  the  r^ 
ttrietive  condition  by  erecting  houses  of  lett  than 
the  stipulated  value. 

In  1866  the  Marquis  Camden  laid  out  his  estate, 
near  Tunbridge  Wells,  for  building  purposes,  and 
sold  certain  portions,  A  common  form  of  cove- 
nant was  entered  into  by  the  various  purchasers 
with  the  Marquis  Camden  that  they  would  not 
erect  any  dwelling-house  of  a  less  value  than 

(o)  Beporwd  hr  Q-  Hacar,  Esq,  Bantatar-M-Lair,^ 
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laOOZ.  In  Ang.  1866  the  marquis  died.  In  1875 
the  tmstees  of  the  will  of  the  Marqais  Camden 
sold  certain  other  portions  of  the  estate,  and 
similar  conditions  were  imposed  as  in  the  previons 
sale  with  regard  to  the  building  of  houses  of  the 
▼alne  of  12001.  at  least.  In  1882  further  portions 
were  sold  by  the  trustees  including  some  lots  near 
Pembnry,  at  a  distance  of  about  two  miles  from 
what  was  called  the  Camden  Park  Estate.  With 
regMrd  to  some  of  the  lots  there  were  conditions 
that  the  purchasers  should  enter  into  a  deed  of 
covenant  with  the  trustees,  their  heirs,  succcessors 
in  estate,  and  assigns  and  other  the  person  or 
persons  for  the  time  being  entitled  to  the  rents 
and  profits  of  the  unsold  parts  of  the  Camden  Park 
Bstate  in  similar  terms  to  that  entered  into  at  the 
sale  in  1875.  As  to  other  lots,  that  the  purchaser 
should  erect  one  dwelling-house  only  on  each  lot, 
to  cost  lOOOL  at  the  least,  and  as  to  some  lots 
there  were  no  restrictions  whatever.  The  plaintiff, 
B.  F.  Collins,  became  the  purchaser  at  this  sale  of 
eight  lota  for  52802.  As  to  seven  of  these  lots 
there  were  no  bnilding  restrictions,  and  as  to  one 
it  came  under  the  condition  that  a  house  of  the 
Tslne  of  lOOOi.  was  to  be  built  upon  it.  On  the 
4th  July  1883  another  sale  took  place  of  the  land 
not  sold  at  the  last  sale,  and  also  of  the  remain- 
ing portions  of  the  Camden  Park  Estate.  As 
to  some  lots  there  were  restrictions  as  to  build- 
ings; as  to  others,  none.  The  plaintiff,  B.  H. 
Collins,  bought  some  lots  without  restriction, 
and  another  plaintiff,  Mrs.  Douglas,  bought  others 
also  without  restriction. 

In  1884  eight  lots  (Nos.  9-16  on  a  plan),  which 
were  unsold  at  the  sale  in  1883,  were  sold  to  the 
defendant,  F.  J.  Castle,  subject  to  the  restrictive 
conditions  as  to  building  houses  of  a  value  of  not 
less  than  12001. 

On  the  4th  June  1885  a  deed  of  covenant  was 
entered  into  by  F.  J.  Castle  with  the  trustees, 
their  appointees,  heirs,  and  assigns,  and  others 
the  person  or  persons  for  the  time  being  entitled 
to  the  receipt  of  the  rents  and  profits  of  such  of 
the  lands  as  had  not  been  sold  since  the  death  of 
the  Marquis  Camden,  to  erect  only  one  dwelling- 
house  on  lots  9  to  11,  at  a  co.<;t  of  12002.  at  least 
for  each  house,  and  as  to  lots  12  to  16  not  to  build 
anything  but  dwelling-houses  with  not  less  than 
an  'acre  of  land  attached,  or  of  less  value  than 
12002.  The  defendant  having  intimated  his  inten- 
tion of  building  houses  of  a  less  value  than  12002., 
the  plaintiffs  brought  this  action,  and  claimed  an 
injunction  to  restrain  the  breach  of  the  restrictive 
conditions  by  the  defendant. 

Warmington,  Q.C.  and  Chculwyeh  Heaiey  for  the 
plaintiffs. — The  restrictive  conditions  were  im- 
posed for  the  benefit  of  all  the  purchasers,  and 
can  be  enforced  by  any  one  of  them.  The  case  is 
governed  by 

Nottingham  Pai«nt  Brick  and  Tile  Company  v. 
ButUr,  54  L.  T.  Bep.  N.  S.  444;  16  Q.  B.  Div. 
778, 

Barber,  Q.C.  and  Heath  for  the  defendants. — In 
the  first  place,  the  plaintiffs  are  not  covenatees 
under  the  deed,  and  cannot  sue.  Then  the  sales 
were  at  different  times,  comprised  different 
estates,  and  restrictive  conditions  were  sometimes 
imposed  and  sometimes  not.  The  vendors  also 
retained  certain  portions.  That  takes  the  case  out 
of  the  Nottingham  Patent  Brick  and  TUe  Com" 
fiany  v.  Builer  {ubi  »up.),  where  there  was  only 


one  property,  and  it  was  all  sold  at  one  time. 
Theyreierred  to 

We$t*m  T.  XacDermott,  15  L.  T.  Bep.  N.  S.  M; 

L.  Eep.  2  Ch.  72 ; 
Keatu  T.  Lyon,  20  L.  T.  Bep.  N.  S.  255;  L.  Bep. 

4Ch.218; 
Matter  y.  Haruard,  34  L.  T.  Bep.  N.  S.  719 ;  L.  Bep. 
.  4Ch.  Div.  718; 
Benalt.r.  Coulithaw,  88  L.  T.  Bep.  N.  S.  503;   9 

Ch.  IHv.  125. 

Kbkbwich,  J. — The  first  remark  to  be  made 
upon  this  case  is  this,  that  the  plaintiffs  do  not 
sue  upon  the  covenant  contained  in  the  deed  of 
covenant  of  the  4th  June  1885,  entered  into  by 
the  defendant.  It  is  not,  strictly  speaking  or 
properly,  an  action  on  the  covenant,  though  it  has 
been  so  stated  in  argument  by  the  defendant, 
naturally,  and  perhaps  necessarily,  but,  I  think, 
not  properly.  The  covenant  entered  into  in  the 
deed  is  a  covenant  by  Mr.  Castle,  the  defen- 
dant, contemporaneously  with  his  purchase,  and 
in  pursuance  of  the  conditions  entered  into 
with  his  vendors.  I  do  not  see  how  he 
could  have  made  a  covenant  with  any  other 
persons  at  that  time,  nor  how  he  could  have 
entered  into  any  obligation  directly  with  the 
plaintiffs  on  which  they  could  now  sue.  They 
cannot  sue  upon  a  covenant  contained  in  a  deed 
to  which  they  were  no  parties.  The  covenant  is 
with  the  vendors,  their  appointees,  heirs,  and 
assigns — the  vendors  being  the  trustees  under  the 
will  of  the  marquis — and  the  plaintiffs  ar6  neither 
appointees,  heirs,  nor  assigns  within  the  meaning 
of  the  words  in  the  covenant.  It  is  a  covenant 
al:o  with  "  others  the  pterson  or  persons  for  the 
time  being  entitled  to  the  receipt  of  the  rents 
and  profits  of  such  of  the  lands  now  or  hereafter 
part  of  the  Camden  Park  Estate  as  had  not  been 
sold  since  the  death  of  the  marquis."  The 
plaintiffs  are  owners  of  property  which  had  been 
sold  since  the  death  of  the  testator.  The  plain- 
tiffs, therefore,  cannot  sue  on  a  covenant  not 
entered  into  with  them  or  any  person  through 
whom  they  can  claim.  That,  however,  is  not  really 
the  question  before  me.  The  real  question  I 
have  to  decide  is  this :  Are  the  plaintiffs  entitled 
as  a  matter  of  inference  from  all  the  facts  and 
circumstances  of  the  case ;  or,  in  other  words,  can 
the  court  see  in  those  facts  and  circumstances 
an  intention  that  they  should  bo  entitled  to  the 
benefit  of  the  conditions  restricting  the  use  of 
their  neighbours'  property  ?  That  is  the  real 
question ;  and  it  is  one  which  but  for  the  last 
case  upon  the  subject  (Nottingham  Patent  Brioh 
and  Tue  Company  v.  Butler  {ubi  tup.)  would  have 
made  it  necessary  for  me  to  look  into  many 
authorities  and  put  them  together,  in  order  to 
see  whether  the  aoctrine  to  be  evolved  from  them 
fitted  the  present  case  or  not.  I  am  relieved  from 
that  difficulty  by  that  case.  I  invited  Mr.  Barber 
to  criticise  the  authorities,  but  I  do  not  now 
think  it  necessary  to  go  into  those  cases,  and  for 
this  reason,  that  the  case  I  have  referred  to  is  the 
most  recent  one,  and  contains  an  elaborate  judg- 
ment of  Wills,  J.  which  has  been  approved  of  by 
the  Court  of  Appeal,  and  has  settled  the  doctrine 
of  the  coart  upon  this  particular  subject.  It  did 
not  profess  to  lay  down  a  new  principle.  It 
professed  to  be  only  the  statement  of  the  courts 
of  equity  applied,  according  to  the  OTinciples  of 
the  Jadicsture  Acts,  in  the  Queen's  Be  noh  Divi- 
sion.   Wills,  J.  professed   to   ^Uo^^^i^^  prior 
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deciaionB  in  the  Court  of  Chancery,  and  he  did  80 
when  on  page  268  of  the  report  (15  Q.  B.  Div.)  he 
states  what  the  principle  is.  Perhaps,  if  I  may 
venture  to  criticise  the  judge's  language,  it  is 
scarcely  a  principle  in  a  legal  sense ;  it  is  a  state- 
ment of  the  law.  But  whether  that  is  so  or  not, 
it  is  equally  valuable  and  equally  binding  upon  me. 
The  learned  judge  states  at  p.  268  that  the 
principle  or  statement  of  the  law  deducible  from 
the  cases  is,  "  that  where  the  same  vendor  selling 
to  several  persons  plots  of  land,  parts  of  a 
larger  property,  exacts  from  each  of  them 
oovenantB  imposing  restrictions  on  the  use  of  the 
plots  sold  without  putting  himself  under  any 
corresponding  obligation,  it  is  a  question  of  fact 
whether  the  restrictions  are  merely  matters  of 
agreement  between  the  vendor  himself  and  his 
vendees,  imposed  for  his  own  benefit  and  pro- 
tection, or  are  meant  by  him  and  understood  by 
the  buyers  to  be  for  the  common  advantage  of  the 
several  purchasers.  If  the  restrictive  covenants 
are  simply  for  the  benefit  of  the  vendor,  pur- 
chasers of  other  plots  of  land  from  the  vendor 
cannot  claim  to  take  advantage  of  them.  If  they 
are  meant  for  the  common  ^vantage  of  a  set  of 
purchasers,  such  purchasers  and  their  assigfns 
may  enforce  them  tnfer  le  for  their  own  benefit." 
Now,  it  is  to  be  observed  that  the  Master  of  the 
Bolls,  in  giving  judgment  in  the  same  case  on  ap- 
peal, says  (16  Q.  B.  Div.  784)  :  "  I  think  that  Wilta, 
J.'s  view  of  the  law  on  this  subject  is  perfectly 
correct.  In  my  view  he  is  right  in  saying  that: 
Then  follows  a  statement  of  what  the  luster  of 
the  Bolls  considers  to  be  the  law,  which  is  not  a 
repetition  of,  or  a  quotation  from,  WiUs,  J.'s  judg- 
ment, but  is  a  statement  of  what  the  Master  of 
the  BoUs  himself  considers  to  be  the  law  upon 
the  subject ;  but  it  is  not  intended  to  differ,  and 
it  does  not  substantially  differ  from  Wills,  J.'s 
own  statement.  I  therefore  have  not  merely 
Wills,  J.'s  statement  of  the  principle,  but  I  have 
the  opinion  of  the  Court  of  Appeal,  expressly 
given  by  Lord  Esher  and  Liudley,  L.J.  that  that 
statement  is  correct.  I  have  that  to  guide  me, 
and  I  think  it  would  be  improper  of  me  to  con- 
sider whether  it  is  the  statement  which  I  myself 
would  have  deduced  from  the  cases  or  not.  But 
in  saying  that,  I  do  not,  of  course,  for  a  moment 
mean  to  suggest  th^t  I  should  not  have  deduced 
the  same  principle  if  I  had  put  it  into  my  own 
language.  With  reference  to  some  of  the  remarks 
which  were  made  upon  that  case  in  argument,  I 
can  see  that,  in  applying  the  NotUngham  case, 
and  the  principle  tnere  laid  down,  to  the  present 
case,  I  am,  to  some  extent,  extending  the  doctrine, 
in  the  sense  that  I  am  applying  it  to  a  new  state 
of  facts,  and  a  set  of  facts  not  perhaps  contem- 
plated by  the  learned  judges  who  dealt  with  that 
case.  But  an  extension  of  the  doctrine  of  any 
case  is,  in  certain  circumstances,  not  only  legiti- 
mate and  right,  but  inevitable.  For  a  lud^  to 
extend  a  doctrine  by  applying  it  to  a  different 
snbject  altogether  is  hazardous,  and  may  be 
exceedingly  wrong;  but  to  apply  the  principle 
to  a  different  set  of  &cts  from  that  which  has 
been  found  before  is  merely  an  application  of 
principles  to  details  which  it  is  the  duty  of  the 
court  to  do  every  day.  I  wish  also  to  say  this, 
that  I  do  not  intend  or  desire  to  decide  questions 
which  have  not  arisen.  I  can  see  that  the 
Nottingham  case  and  this  case  may  suggest  and 
may  leave  open  a  variety  of  questions  of  con- 


siderable interest.  Mr.  Heath  has  suggested  a 
difiSculty  which  has  already  occurred  to  me. 
Supposing  that  the  vendors  in  this  case  had 
thought  fit  to  accede  to  Mr.  Castle's  request  to 
be  relieved  from  these  restrictive  conditions 
either  before  or  after  he  had  purchased,  what 
would  have  been  the  position  ot  the  plaintiffs  ? 
Could  th^  still  have  sued  Mr.  Castle,  or  the 
vendors?  Is  them  any  ri^ht  in  a  purchaser 
to  insist  upon  conditions  being  enterea  into  and 
fulfilled  where  there  has  been  no  express  contract 
by  the  purchaser  that  they  shall  be  fulfilled? 
Ttaeee  are  questions  in  different  forms  which  I 
only  throw  out,  and  which  will,  no  doubt, 
give  rise  to  litigation  hereafter.  Th^  do 
not  arise  here  before  me.  I  hold  heve  in 
this  particular  case  that,  taking  Wills,  J.'s 
own  language,  it  is,  under  the  circumstances^ 
very  dimcnlt— I  say  more  than  difficult,  it  is 
impossible — to  resist  the  inference  that  the  con- 
ditions were  intended  for  the  common  ben^t  of 
the  purchasers ;  and  I  also  hold  that  the  plain- 
tiffs bought  on  the  faith  that  the  conditions 
which  th^  now  seek  to  enforce,  wonld  be 
observed  over  the  property  of  the  common 
vendor.  It  struck  me  at  an  early  period  of  the 
case  that  these  two  points  wonld  have  to  be  con- 
sidered, and  I  find  tnat  they  are  also  put  forward 
by  Wills,  J.  Now,  this  difficulty  certainly  has 
occurred  to  me,  and  has  had  to  be  dealt  widi  by 
counsel  in  argument.  Does  this  rule,  does  this 
principle  as  laid  down,  apply  only  to  the  case 
where  the  common  vendor  is  putting  up  for  sale 
the  whole  of  his  property,  and  intending  to  sell 
the  whole  if  he  can  at  once,  or  as  soon  as  circum- 
stances permit  P  Or  does  it  apply  to  the  ease 
where  he  either  retains,  or  dechues  his  intention 
of  retaining,  a  portion  for  himself?  Now,  the 
Master  of  the  Bolls,  in  affirming  Wills,  J.'s  judg- 
ment, certainly  points  to  the  conclusion  that  if 
the  doctrine  is  to  be  extended  to  other  cases'  than 
whe^  the  whole  of  the  property  is  put  up  for 
sale  and  sold,  that  is  not  what  he  at  any  rate 
means  to  decide.  But  then  I  must  remember  that 
the  judgment  of  the  Master  of  the  Bolls  was 
delivered  in  a  case  where  he  found  as  a  matter  of 
fact  that  there  was  a  sale  of  the  whole  of  the 
property.  There  is  nothing  in  his  judgment 
to  show  that  he  would  have  held  differently  if 
some  other  elements  of  detail  were  added  or  were 
wanting.  No  doubt  he  does  point  to  the  whole 
property  being  put  up  for  sale.  He  says  (at 
p.  785  of  16  Q.  B.  Div.)  :  "  The  other  line  of  cases 
18  where  the  whole  of  m  property  is  put  up  for 
sale  (not  necessarily  under  a  building  scheme), 
but  is  put  up  for  sale  in  lots  subject  to  certain 
restrictive  covenants ;  then  it  is  a  question  of  fact 
whether  it  was  or  was  not  the  intention  that  the 
restrictive  covenants  should  be  entered  into 
for  the  benefit  of  each  of  the  parchasen 
as  against  all  the  others,  and  it  is  a  most 
material  circumstance  whether  the  vendor 
reserves  any  part  of  the  property  for  himself. 
If  he  does  not  rcscivu  any  part,  that  is  almost, 
if  not  quite,  conclusive  (unless  there  is  something 
contradictory)  that  the  covenants  which  he  takes 
from  the  purchasers  are  intended  for  the  benefit 
of  each  purchaser  as  against  the  others."  I  must 
read  that  judgment  with  reference  to  the  case 
before  the  court,  where  the  whole  of  the  propo^ 
had  been  put  np  for  sale,  and  was  intoiaed  to  M 
sold.  The  Master  al  the  BoQs  is  obviooBlj 
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reserving  to  himself  the  liberty  of  dealing  with  a 
case  like  the  present  when  it  arises.  The  other 
learned  jndges  did  not  refer  to  that  in  any  way, 
though  Lindley,  L.J.  approved  the  judgment  of 
Wills,  J.  That  learned  judge  had  no  intention  of 
saying  that  it  wo-s  necessary  for  the  application 
of  the  principle  which  he  laid  down,  that  all  the 
prof>erty  shoald  be  pat  np  for  sale  and  no  part 
retained,  becanse  in  more  than  one  passage  he 
points  to  the  fact  of  the  whole  of  the  property 
being  sold  as  cogent  evidence,  and  an  important 
item  in  the  consideration  of  the  case  ;  and,  if  it 
had  occurred  to  him  that  he  onght  to  Ray  or  to 
hold  that  the  sale  of  the  whole  property  was  an 
essential  part  of  the  doctrine,  he  must  have  said 
so,  and  he  could  not  have  said  what  be  did 
say  in  his  judgment.  I  am  not  called  upon 
to  apply  the  doctrine  to  a  ease  where  the 
owner  of  a  property  has  put  np  for  sale  part  of 
that  property,  reserving  to  himself  any  consider- 
able portion.  I  am  not  applying  it  to  a  case  were 
»  vendor  is  only  selling  part  of  a  large  property ; 
I  am  applying  it  to  a  case  where  oe  is  really 
desirous  of  selling  the  whole,  though  not  at  one 
and  the  same  time.  It  seems  to  me  that  to  narrow 
the  doctrine  to  a  case  where  all  the  property  is 
put  np  for  sale  at  once  by  one  auction,  according 
to  one  scheme  once  and  for  all  determined,  and 
never  to  be  departed  from,  would  be  to  narrow 
the  doctrine  far  too  much,  and  to  give  it  a 
restricted  application  which  could  never  have 
been  intended.  Here  I  find  that  in  1856  the 
!Marqais  Camden  determined  to  sell  part  of  his 
property,  which  may  be  conveniently  called  the 
Camden  Park  Estate.  In  1857,  having  then  sold 
some  parts,  he  seems  to  have  contemplated  the 
sale  by  degrees  of  the  whole  of  the  property,  and, 
with  the  assistance  of  his  agent,  he  prepared 
plans,  and  mapped  the  whole  out  in  lots.  I  think 
that  is  important,  and  is  admissible  as  evidence 
to  show  the  intention  of  the  marquis.  I  do  not 
think  it  is  important  or  admissible  in  evidence 
for  any  other  purpose,  as  there  is  no  evidence  that 
it  was  communicated  to  the  defendant  when  he 
purchased.  But  in  1882  the  property  was  put  up 
tor  sale  by  the  trustees  of  the  will,  and  m  the 
conditions  of  sale  the  property  is  marked  out  in 
such  a  way  as  to  show  that  by  no  means  only  that 
property  which  was  then  offered  for  sale  had  been 
in  the  market,  because  several  houses  had  then 
been  built,  and,  in  fact,  there  are  no  less  than  five 
houses  marked  as  built  upon  the  Camden  Park 
estate.  However,  that  perhaps  is  of  little  im- 
portance as  regards  toe  present  defendant, 
because  he  did  not  buy  subject  to  those  condi- 
tions. It  may  be  important  as  regards  one  of  the 
plaintiffs  who  bouG^ht  at  that  time.  In  the  plan 
annexed  to  the  conditions  of  1883,  I  find  not 
only  those  five  houses  which  were  built  before 
1882  again  marked,  but  I  find  two  properties 
marked  as  sold — one  in  the  extreme  left  of  the 
plan,  and  the  other  being  that  sold  to  the  plain- 
tiff Collins.  That  plan  mcluded  property  which 
.had  never  been  included  before,  and  the  defen- 
dant, who  bought  subject  to  the  conditions  of 
1888,  had  express  notice  on  the  face  of  that  plan 
tbat  the  whole  of  the  property  had  been,  or  was 
then,  laid  out  in  building  lots  intended  for  sale  in 
one  general  scheme.  I  cannot  but  think  that  we 
have  it  here  shown  that  the  intention  of  the 
vendor  was  from  first  to  last  to  sell,  as  and  when 
circnmstances  permitted,  the  whole  of  the  pro- 


perty, and  convert  it  into  building  land — a  thing 
which  cannot  be  done  in  the  neighbourhood  ot 
Tunbridge  Wells,  or  indeed  anywhere  else,  in  a 
hurry,  and  which  requires  the  exercise  of  judg- 
ment. I  think  that  is  enough  for  the  application 
of  the  doctrine.  Then  some  difiiculties  are 
raised  apart  from  that,  and  the  first  is  that  we 
have  not  got  here  one  entire  property.  It  is  true 
that  the  property  is  described  in  different  ways, 
and  a  distinction  has  been  drawn  in  argument 
between  Camden  Park  and  Camden  Park  Estate. 
I  am  not  sure  that  the  defendant  is  entitled  to 
raise  that  question,  because  I  think  that  he  was 
bound  to  know  about  it.  I  will  not  dwell  upon 
that,  because  we  have  had  evidence  to  show  that 
the  property  which  was  offered  for  sale  was 
known  as  the  Camden  Park  Estate.  Then  we 
have  also  the  Perabnry  property,  and  it  has  been 
argued  that  J  cannot  apply  the  doctrine  which 
the  plaintiffs  ask  me  to  apply  because  I  cannot 
say  to  what  property  it  has  to  be  referred.  That 
would  be  so  if  I  were  dealing  with  n  covenant, 
because  in  that  case  I  must  spell  the  application 
of  the  covenant  to  any  particular  property  out  of 
the  words  of  the  covenant.  But  nere  I  have  to 
consider  the  intention  of  the  parties,  and  what  is 
the  irresistible  inference  from  all  the  facts.  It  is 
a  question  of  fact,  an  inference  which  has  to  be 
drawn  from  the  circnmstances  of  the  case.  Ur. 
Warmingtcm  suggested  that  a  man  might  be 
offering  at  the  same  time  a  property  in  Yorkshire 
and  a  property  in  Sussex,  and  perhaps  under 
similar  conditions;  and,  if  so,  the  court  would 
apply  bv  inference  the  Yorkshire  conditions  to 
the  Yorkshire  property ;  that  is  to  say,  as  far  aa 
they  were  necessary,  in  favour  of  Yorkshire  pnr> 
chasers,  and  the  conditions  as  regards  the  Sussex 
property  to  the  Sussex  purchasers.  I  do  not  feel 
any  difficulty  in  saying  that  these  conditions' 
which  are  sought  to  be  enforced,  are  applicable  in 
favour 'of  the  purchasers  of  the  Camden  Park 
Estate  as  against  purchasers  of  the  Camden  Park 
Estate.  That  seems  to  me  to  be  the  reasonable 
inference  to  be  drawn.    Then  there  is  a  more 

Slausible  argument  to  this  effect,  that  the  con- 
itions  are  different  as  regards  different  lots ; 
that  there  is  more  than  one  property ;  that  some 
lots  are  altogether  free  from  conditions;  thtkt 
some  were  in  the  first  instance  put  up  for  sale 
subject  to  conditions,  and  were  afterwards  sold 
free  from  conditions ;  and  nqt  only  that,  but  that 
one  of  the  plaintiffs  actually  bought  a  part  of  the 
property  free  from  conditions,  and  that  therefore 
it  does  not  lie  in  his  mouth  to  say  that  the  con* 
ditions  can  be  enforced.  To  my  mind  that  does 
not  make  the  slightest  difference.  It  is  true 
there  are  different  conditions  applicable  to  diffe- 
rent lots,  and  to  different  bunches  of  lots,  and  it 
is  not  only  reasonable,  but  what  one  might  have 
expected.  When  a  considerable  property  is  to  be 
put  up  for  sale  to  be  laid  out  in  building  lots,  yon 
would  expect  those  who  have  the  management  of 
it  to  say,  "  So  much  shall  be  laid  out  for  building 
houses  worth  12002. ;  on  the  other  side  of  the  road 
there  shall  be  less  valuable  houses — 1000!.  will  do 
for  them.  Further  off  we  want  a  different  class 
altogether — 600Z.  will  do  for  that ;  and  perhaps  it 
will  be  as  well  to  leave  a  few  more  acres  entirely 
free.  Persons  may  wish  to  turn  them  to  the  use 
of  other  purposes  than  building ;  we  will  nob  bind 
them  to  ao  anything  with  them."  In  the  develop- 
ment of  a  building  estate,  judgment  is  required  m 
ligitized  by  V^jC 
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these  matters,  and  it  is  against  one's  common 
experience  to  find  an  extensive  property  laid  ont 
on  the  principle  that  only  houses  of  a  particular 
class  shall  be  built  all  over  the  estate.  Here 
I  think  there  is  a  church  and  a  vicarage  to 
be  built  upon  two  of  the  plots.  Snch  matters 
have  to  be  considered  in  developing  a  building 
property.  I  do  not  see  why,  because  one  man  has 
a  property  on  which  he  can  bnild  a  house  for 
600{.,  ne  should  not  call  upon  another  to  fulfil  his 
condition  to  bnild  a  house  for  1200{.  I  can  well 
conceive  a  man  buying  a  property  of  this  kind 
for  a  shop,  and  saying,  "  It  is  very  important  to 
me  that  within  reasonable  reach  of  my  shop  door 
there  should  be  large  residential  houses.  I  should 
never  have  thought  of  buying  a  piece  of  land  on 
which  to  build  a  shop  unless  I  could  have  been 
quite  certain  that  within  reasonable  reach  there 
would  be  residences  of  persons  who  would  deal 
with  me.  That  is  the  value  of  the  land  to  me, 
not  that  I  should  have  the  land,  but  that  there 
should  be  persons  who  will  dwell  near  me,  and 
deal  with  me."  On  the  other  hand,  the  persons 
who  have  the  1200Z.  properties  may  very  reason- 
ably require  that  there  shall  be  smaller  properties, 
or,  on  the  other  hand,  that  there  shall  not  be 
properties  which  will  depreciate  the  value  or  the 
amenities  of  those  which  they  pnrchose.  The 
defendant's  arifument  on  this  point  seems  to  me 
to  be  made  under  a  misapprehension,  rendered 
necessary  perhaps  by  the  exigencies  of  his  posi- 
tion, of  the  circumstances  under  which  a  building 
estate  is  developed.  That  being  so,  it  is  suggested 
that  there  were  some  motives  of  the  plamtifFs 
other  than  those  which  are  pat  forward  in  the 

f  leadings,  evidence,  and  argument.  Mr.  Collins, 
think,  is  said  not  to  wish  to  build  at  all  upon 
his  land ;  and  I  think  it  is  also  suggested  that 
Mrs.  Douglas  did  not  wish  to  build  upon  her  land, 
and  therefore  that  they  cannot  be  coming  here 
simply  to  enforce  the  covenant.  I  have  hothing 
whatever  to  do  with  the  motives.  What  I  have 
to  see  is,  in  the  first  place,  whether  the  plaintiffs 
ore  entitled  to  enforce  these  restrictions  according 
to  the  law ;  and,  in  the  second  place,  is  it  impor- 
tant to  them  that  they  shonld  enforce  themP 
When  a  man  is  suing  upon  a  covenant,  leaving  out 
of  the  question  those  minima  about  which  the  law 
is  said  not  to  care,  it  is  immaterial  whether  there 
is  damage  or  not.  A  man  is  entitled  to  enforce 
that  covenant,  which  is  a  species  of  property.  In 
a  case  like  this,  however,  I  think  it  is  important 
to  prove  damage ;  but  when  a  man  has  proved 
the  damage,  then,  to  my  mind,  if  he  is  right 
to  sue,  the  right  to  relief  follows.  Apart 
from  any  question  of  evidence,  it  seems  to  me 
obvious  that  a  man  who  has  purchased  his  pro- 
perty, knowing  that  within  a  short  distance 
another  property  is  put  up  for  sale  on  the  con- 
dition that  on  that  other  property  there  should  be 
bnilt  houses  of  not  less  value  than  12002.  each, 
can  allege  damage  if  the  houses  are  built  on  that 
property  of  a  less  value  than  1200?.  each ;  and 
that  it  is  quite  immaterial  whether  he  intends  to 
bnild  on  his  own  property  or  not.  In  either  case 
damage  may  exist.  It  may  be  damage  of  a  diffe- 
rent sort  or  to  a  different  amount,  but  that  there 
will  be  damage  I  cannot  for  a  moment  doubt.  I 
should  hold  that  quite  apart  from  the  evidence. 
But  evidence  was  put  in,  and  damage  as  the 
result  of  the  defendant's  intended  operations  was 
proved ;  and  the  only  witnesses  called  to  contra- 


vene the  evidence  of  the  plaintiffs  were  obliged  to 
refer  to  hypothetical  matters  not  in  accordance  with 
the  facts  of  the  case.  Therefore  I  hold  that  the 
plaintiffs  here  have  established  these  two  things : 
First,  that  they  are  entitled  to  sue  the  defendant, 
not  on  the  covenant,  but  to  enforce  the  covenant 
in  this  way  in  so  far  as  it  is  in  accordance  with 
the  conditions  subject  to  which  he  bought,  and 
subject  to  which  the  plaintiffs  knew  that  he  must 
buy  if  the  vendors  did  their  duty ;  and,  secondly, 
that  the  damages  which  they  will  sustain  if  the 
defendant  is  not  restrained  are  sufficient  to  enable 
them  to  maintain  an  action  in  this  conrt.  That 
being  so,  I  think  they  are  entitled  to  the  injuno- 
tion  which  they  ask  for  by  the  statement  of 
claim,  which  is  substantially  in  proper  form,  and 
should  run  in  words  so  as  to  restrain  the  defen- 
dant from  dealing  with  the  land  which  he  has 
bought  in  breach  of  the  restrictive  conditions  con- 
cerning the  same  as  expressed  in  the  deed  of  cove- 
nant. Of  course  the  defendant  must  pay  the 
costs  of  the  action. 

Solicitors  for  the  plaintiffs.  Sole,  Turner,  and 
Knight,  for  Grippt  and  Son,  Tnnbridge  Wells.  ^ 

Solicitors  for  the  defendant,  SmUJi,  Stenning, 
and  Croft,  for  Peerlees  and  BeechiTuj,  Tnnbridge 
Wells. 


Orf.  26  and  27, 1887. 
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Gave  v.  Harris  ;  Harris  v.  Cavr.  (a) 

Witt  —  OonttmetUm  —  Sveeifie  deoiae  —  D»*- 
eription  of  property — "IVhiek  I  have  loie^ 
purchased"— WilU  Act  (1  Viet.  c.  26),  •.  24. 

By  a  codicil,  dated  the  2ith  Attg.  1867,  a  testator 
devised  to  A.  in  fee  "all  those  three  freehold 
cottages  and  premises  thereunto  belonging,  situated 
in  Exeter-sh-eet  aforesaid,  adjoining  the  Croien 
and  Anchor  Inn,  which  I  have  lately purehasedJ' 
The  three  cottages  answered  this  aeseription  at 
the  time. 

In  1876  the  testator  became  possessed  of  a  pieee  0/ 
garden  ground,  which  he  suhtequently  oeeinied 
wUh  one  of  the  three  cottages.    He  died  in  18<^ 

Held,  that  the  devise  was  limited  by  the  descriptive 
words  "  which  I  have  lately  purchased ; "  and 
that  the  garden  ground  did  not  pass  to  A.  ly 
virtue  of  ilie  24<7i  section  of  the  Wuls  Act. 

This  was  an  action  by  George  Cave,  claiming  as 
heir-at-law  of  John  Frederick  Cave,  against 
Harriet  Pamela  Harris,  for  the  delivery  up  of  the 
title  deeds  of  certain  property.  The  original 
action  does  not  call  for  a  report. 

By  her  counter-claim  Miss  Harris  claimed  a 
piece  of  garden  ground,  which  she  occupied  with 
a  house,  No.  105,  Exeter-street. 

The  right  to  this  piece  of  garden  ground 
depended  upon  the  construction  of  a  codicil  to 
the  will  of  John  Frederick  Cave. 

The  testator  made  a  will,  dated  the  28th  Aag. 
1866,  but  it  related  only  to  his  personal  estate. 

By  the  codicil  in  question,  which  was  dated  the 
24th  Aug.  1867.  the  testator  gave,  devised,  and 
bequeathed  to  Miss  Harris  "all  those  three 
freehold  cottages  and  premises  thereunto  belong- 
ing, situated  in  Exeter-street  aforesaid,  adjoining 
the  Crown  and  Anchor  Inn,  which  I  have  lately 
purchased." 

(a)  Btporled  by  O.  Uacah,  Sbq.,  BtrrlBtar-M-lM. 

Digitized  by  IL 


Jaa.  28,  1838.] 


THE  LAW  TIMBS. 


[VoL  Lvn.,  N.  s.— 769 


Chak.  Diy.] 


Cats  «.  Habbis  ;  Hab&is  v.  Cavjs. 


[Chaw.  Dit. 


The  testator  had  bought  the  three  cottages, 
Noe.  105, 106,  and  107,  Exeter-atreet,  in  1867. 

In  1876  he  became  p<i88essed  of  a  piece  of 
sarden  ground  at  the  back  of  the  cottages,  having 
formerly  held  it  as  tenant  in  common  with  his 
brother.  From  that  time  until  his  death  the 
testator  occupied  this  piece  of  garden  ground 
'With  his  house,  No.  105,  Exeter-street.  TIm  other 
two  houses  had  been  previously  sold. 

The  plaintifF  in  the  action  claimed  the  piece  of 
garden  ground  as  heir-at-law  of  J.  F.  Cave.  Miss 
Harris  claimed  it  as  coming  within  the  description 
in  the  codicil,  and  by  virtue  of  the  24th  section 
of  the  Wills  Act  1837. 

Warmington,  Q.C.  and  Byrne,  for  the  defen- 
dants in  the  original  action,  opened  the  counter- 
claim. This  garden  ground  has  been  treated  as 
part  of  the  premises,  as  appurtenant  to  the  house, 
and  it  therefore  passes  to  Miss  Harris  by  virtue 
of  the  Wills  Act : 

C<ua»  T.  Fox,  L.  Bep.  U  Eq.  542 ; 

Se  Midland  Raihmy  Company,  34  Bear.  585; 

We6b  ▼.  Byng,  1  E.  &  J.  580 ; 

Smuti  Y.  Smith,  2  De  O.  A  Sm.  781 ; 

Portal  T.  Latnb,  80  Ch.  Dir.  50. 

[EzEEWiCH,  J.  referred  to  Biekinton  v.  Diekituon, 
41  L.  T.  Rep.  N.  S.  13;  9  Ch.  Div.  667.] 

Barber,  <^.C.  and  Vernon  Smith  in  defence  to  the 
counter-claim. — It  cannot  be  said  that  the  words 
in  the  will,  "which  I  have  lately  purchased," 
could  apply  to  property  which  was  not 
acquired  until  1876.  The  words  lUst  stated  are 
the  governing  words  of  the  whole  description; 
and  the  24th  section  of  the  Wills  Act  cannot 
control  the  specific  description  of  the  testator : 

Do%gl<u  T.  DougUu,  Kay,  400 ; 

CoU  T.  /Scott.  1  H.  &  G.  518; 

PedUy  T.  Doddt,  U  L.  T.  Bep.  N.  S.  823 ;  L.  Bep.  2 
Eq.  819. 

Warmington,  Q.C.  in  reply. — There  is  no 
exclusive  force  in  the  words  "  which  I  have  lately 
purchased;"  and,  if  there  are  no  words  of 
exclusion,  the  Wills  Act  must  apply.  In  the  cases 
cited  by  the  other  side,  there  were  words  of 
exclusive  force.  The  words  here  are  merely 
descriptive  of  the  position  of  the  property,  and  of 
the  mode  of  acquisition.  They  apply  at  the  date 
of  the  testator's  death,  as  well  as  at  the  date  of 
his  will. 

Kekcwich,  J. — ^The  qnestion  which  I  have  to 
decide  now  is,  whether  a  garden  which  is  marked 
6  on  the  plan  before  me,  and  which  did  notnntila 
late  period  attach  to,  belong  to,  or  form  part  of 
any  particular  house  which  is  marked  on  the 
plan,  passed  by  the  specific  devise  (because  it  is 
strictly  a  specific  devise)  contained  in  a  codicil 
of  the  testator  in  the  action.  The  codicil  may, 
for  all  purposes,  be  treated  as  his  will,  inasmuch 
as  the  will  contained  no  devise  of  real  estate,  and 
may  therefore  be  left  ont  of  consideration  alto- 
gether. The  codicil,  or  will  as  I  may  call  it,  is 
dated  the  24th  Aug.  1867,  and  at  that  time  the 
testator  was  not  the  owner  of  the  garden,  nor  did 
he  occupy  it,  nor  did  it  belong  to  any  one  of  the 
houses  mentioned  in  the  codicil.  [HIb  Lordship 
stated  the  facts  as  to  the  occupation  of  the  garden 
bv  the  testator,  and  continued :]  I  have  to  con- 
sider whether,  under  those  circumstances,  he 
having  died  in  1883,  the  garden  passed  by  this 
codicil.  The  governing  words  of  the  devise  are, 
"  all  those  three  freehold  cottages,"  which  I  take 
for  granted  mean  Nos.  105, 106,  and  107.  It  is  not. 


in  &pt,  dispn  ted.  It  is  impossible  to  suppose  that 
the  garden  was  intended  to  pass,  or  would  pass, 
by  the  description  of  "  those  freehold  cottages  "— 
at  any  rate  at  that  time.  He  adds  the  words, 
"  and  premises  thereunto  belonging,  situated  in 
Exeter-street  aforesaid  " — "  situated  in  Exeter- 
street  aforesaid,"  of  course  referring  to  the 
flottagns,  and  not  to  "  the  premises  thereunto 
belon^ng."  This  garden,  if  it  is  part  of  the 
premises  thereunto  belonging,  mnst  be  part  of 
the  premises  belonging  to  one  of  the  cottages— 
namely,  to  No.  105.  It  is  not  suggested  that  it  be- 
longed to  either  of  the  others.  That  it  did,  at  the 
date  of  the  death,  belong  to  No.  105,  has,  I  think, 
been  conceded ;  at  any  rate,  it  has  not  formed  the 
subject  of  serious  argument.  That  it  did  belong 
to  it  in  strict  language  is  a  question  into  which  I 
do  not  propose  to  enter.  I  assume  that  at  that 
date  it  did.  He  then  describes  the  property  as 
"  adjoining  the  Crown  and  Anchor  Inn."  I  do 
not  intend  to  dwell  upon  that,  because,  although 
in  one  sense  the  garden  did  not  adjoin  the  Crown 
and  Anchor  Inn,  it  was  near  enough  to  apply  to 
the  whole  property.  Then  come  these  words 
which  have  given  rise  to  the  whole  qnestion, 
"which  I  have  lately  purchased."  That  is  a 
statement  which  was  perfectly  true  in  1867,  but 
was  only  true  in  1883  on  the  hypothesis  that 
"  lately  is  a  flexible  word,  and  might  mean  at 
any  time  in  the  testator's  lifetime.  If  I  am  to 
construe  the  will  as  dated  in  1867,  and  standing 
alone,  I  can  have  no  hesitation  in  construing  it 
to  exclude  the  garden ;  it  does  not  come  within 
any  part  of  that  description.  But  then  I  am  told 
that  it  does  come  within  it,  by  force  of  the  24th 
section  of  the  Wills  Act,  which  enacts  that  every 
will  shall  be  construed  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  haa  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the 
wilL  I  understand  that  to  mean,  that  in  order  to 
construe  a  will  with  a  view  of  ascertaining  what 
real  and  personal  estate  is  comprised  in  it, 
yon  mnst  read  it  and  make  it  take  effect 
as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator;  and  that  you  are 
not  so  to  construe  it  far  any  other  purpose. 
Attempts  have  often  been  made  to  construe  a 
will  as  from  the  date  of  the  death  for  the  purpose 
of  ascertaining  the  persons  beneficially  interested, 
but  the  section  has  always  been  relied  upon  to 
answer  any  such  arguments  as  that.  Now,  Mr. 
Warmington  says  that  in  order  to  decide  against 
him  I  must  find  words  here  excluding  this  pro- 
perty, this  garden  which  was  afterwards  annexed, 
as  I  assume  it  to  have  been,  to  No.  105.  That 
does  not  seem  to  me  to  be  the  proper  way  of 
applying  the  Act  of  Parliament.  It  is  a  con- 
venient way,  from  his  point  of  view,  of  stating 
the  meaning  of  the  Act,  but  it  does  not  seem  to 
me  to  be  correct.  I  prefer  the  principle  indicated 
by  Hall,  V.C.  in  Dickinson  v.  Dickinton  {ubi  nip.), 
where  he  says  (9  Ch.  Div.  672) :  "  There  are  no 
words  ....  which  limit  the  property  there 
to  that  which  he  possessed  at  the  date  of  the 
will,"  showing  that,  in  his  opinion,  what  you  want 
are  words  which  limit  the  devised  property  to 
that  which  is  in  question,  to  that  which  ho 
held  at  the  date  of  the  will,  rather  than 
words  which  exclude  something  purchased  after- 
wards.   And  I  find  precisely  the  same  principle 
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as  I  understand  it,  laid  down  by  Wood,  Y.C.  I 
in  the  case  of  Bouglat  v.  Douglcu  (iibi  rap.), 
which  was  quoted  by  Mr.  Barber.  The  Vice- 
chancellor  refers  to  Gole  t.  SeoH,  not  as  a 
binding  authority,  which  it  certainly  is,  and  says 
(Kay,  p.  404) :  "  ijord  Cottenham  says,  what  every- 
one mnst  agree  in  thinking  correct,  that  the  inten- 
tion of  the  testator  is  not  to  be  altered ;  and  it  it  be 
clear  that  the  testator  is  not  referring  to  a  general 
class  of  property,  bnt  to  something  specific,  the 
new  statute  is  not  to  have  the  operation  of  passing 
property  which  evidently  was  not  in  the  contem- 
I^tion  of  the  testator,  where  the  subject  of  the 
gift  appears  to  have  been  defined  and  marked 
oat  by  him  as  existing  at  the  period  when  he 
is  speaking."  To  my  mind,  the  testator  here  has 
defined  and  marked  out  a  specific  property  as  that 
which  was  in  his  contemplation,  and  which  he 
intended  to  devise.  Therefore,  according  to 
Wood,  y.C.'s  principle,  the  new  statute  is  not 
to  have  that  operation,  ^ot  orHj  does  the  tes- 
tator specify  three  freehold  cottages,  bnt  he  refers 
to  them  as  those  which  he  had  lately  pnrehased, 
I  mnst  look  at  the  will  as  at  the  date  when  it  was 
made  for  the  purpose  of  ascertaining  his  intention 
and  what  he  meant,  and,  thongh  I  must  read  it 
as  at  the  date  of  the  death  for  the  purpose  of 
ascertaining  what  property  was  comprised  there- 
in, I  am  bound  to  look  at  the  will  for  the  porpoee 
of  ascertaining  what  he  meant.  The  words  seem 
to  me  to  deal  with  this  specific  property  specified 
by  reference  to  a  pnrchase  then  lately  made.  I 
do  not  think  that  any  alteration  really  wonld  be 
made  in  the  sense  if  I  construed  it  at  the  date  of 
the  will,  bat,  construing  it  as  I  say,  I  think  it  is  a 
specific  gift,  and  that  it  is  not  enlarged  by  the 
operation  of  the  words  of  the  Act  of  Parliament, 
iniich,  for  the  reasons  mentioned  by  Wood,  Y.C, 
have  no  application.  So  deciding,  it  will  be 
observed  ttiat  I  do  not  rely  at  all  on  the  words 
at  the  end  of  sect.  24^  "unless  the  contrary 
intention  shall  appear."  I  think  those  words  are 
intended  to  apply  to  a  ease  where  it  would  other- 
wise be  possible  and  right  to  constme  the  will 
so  as  to  include  the  particular  real  or  personal 
estate ;  but  in  some  way  or  other,  expressly  or  by 
implication,  the  testator  has  evidenced  a  contrary 
intention.  I  do  not  think  it  would  be  right  to 
say  here  that  he  has  expressed  a  contrary  inten- 
tion. I  prefer  to  say  that  he  is  deling  with 
something  specific,  that  the  will  passes  that 
specific  property  and  nothing  else,  and  that  there- 
fore the  Act  does  not  apply.  I  think,  therefore,  I 
must  hold  that  the  defendant  is  not  entitled  to 
this  property — in  other  words,  that  her  counter- 
claim fails,  and  I  mnst  give  the  plaintiff  the  costs 
of  that  counter-claim. 

Solicitors  for  the  pkuntiff,  Hmne,  Bird,  and 
Eldridge. 

Solicitors  tor  tlio  defendant,  Qregory,  Bowd^M, 
and  Co. 


Saturday.  Oet.  30,  1887. 
(Before  Eekbwicb,  J.) 
The  Livsrfool  Houskhold   Stoku  Assocutioh 
limitzd  v.   eosbton,   sutth,  and   co.,   amd 

JOHK  LOVEU.  (a) 
Xit&el — InttrloetUory  iujunetion  —  Juritdteiion  o/ 
court — NewKpa^per  report  —  Letters    from  eorre- 
epondentt — PnoiUge — Matter  of  public  intereel. 

The  court  wiTZ  not  exereiee  it*  juriidietion  and 
grant  an  interlocutory  injunction  to  rettrain  the 
publication  of  a  libel  in  a  cote  where  there  would 
oe  great  difficulty  in  framing  an  order  to  at  not 
to  prejudice  the  triad. 
The  editor  qf  a  newspaper  ineerted  a  report  of  a 
general  meeting  of  tke  ehareholdert  of  a  company, 
and  eubiejuently  futlidted  two  letters  from  eor- 
retpimdents  eontatning  sleUementt  highly  damag- 
ing to  the  success  of  the  company.    He  claimed 
the  right  to  publish  these  letter*  as  beiitg  in  a 
matter  of  pMie  interest,  and  a*  containing  no 
imputation  which  was  not  publidy  made  at  th* 
general  meeting  as  reported. 
Held,  thai,  aUhough  an  injunction  would  not  I* 
granted,  this  latter  contention  could  not  be  «»• 
ported,  and  that  the  cost*  of  the  motion  mutt  M 
costs  in  the  action. 
This  was  a  motion  for  an  interlocutory  injanction 
to  restrain  the  printers  and  publishers  and  the 
editor  of  the  I/iverpool  Mercury  from  publishing 
any  articles,  letters  from  correspondents,  or  any 
other  matter  containing  assertions,  imputations, 
or  suggestions  that  the  plaintiff  company  was 
insolvent  or  incapable  of  carrying  on  its  business 
with  success. 

The  company  was  re^stered  in  Sept.  1887  with 
a  capital  of  100,0001.  in  shares  of  II.  each,  and 
was  formed  to  carry  on  the  business  of  co-opera- 
tive stores.  The  prospectus  was  issued  on  the 
1st  Sept.  1887,  and  by  the  17th  Sept.  applications 
had  been  received  for  33,8312.  from  1226  persons. 
The  first  general  meeting  of  the  shareholdos 
was  held  on  the  19th  Oct.  1837.  After  the  chair- 
man's opening  statement  and  an  annonnoement 
that  two  of  the  directors,  Messrs.  Cnllen  and 
Wrigley,  had  resigned,  a  shareholder  got  up  and 
proposed  that  a  meeting  of  the  stuireholders 
should  be  called  to  consider  whether  the  company 
should  be  wound-up.  An  admittedly  accurate 
report  of  this  meeting  appeared  in  the  Liverpool 
Mercury  of  the  20th  Oct.  On  the  next  day  the 
following  letter  appeared  in  the  Liverpool  Mer- 
cury: 

The  Tarerpool  Honaehold  Stores  Asaooiatioit  Luaitsd. 
— To  the  Editors  of  the  Liverpool  JTerrury. — GentlaiMB, 
— On  the  itrenffth,  principally,  of  the  names  of  Jb. 
Hnjrh  Cnllen  and  Hr.  John  Wrierley  appearinfr "  direo- 
tora  on  the  proapeotns  of  the  Uverpool  Honsebold 
Stores  Association  Limited,  I  and  a  number  of  mr 
friends  took  shares  in  the  oompany,  and  we  were  mnoB 
saprised  to  leam  at  the  statntory  meeting  ^estaiday 
that  these  (gentlemen  had  retired  from  the  direotoraia 
and  withdrawn  their  application  for  shares.  Had  their 
retirement  reoeived  the  same  pnblieity  as  the  company's 
prospeotns  did,  advertising  their  names  as  diraetors, 
the  hard-earned  savings  of  many  woikin^  people  would 
not  be  at  ptesent  jeopardised,  and  I  consider  that  these 
gentlemen  are  boand  in  honour  to  see  ns  out  of  onr 
trouble  with  as  little  loss  as  possible.  I  assume  that 
Messrs.  Cnllen  and  Wrigley  are  aware  of  the  angiy  and 
indignant  meeting  yesterday  as  well  as  of  the  oauss 
of  the  indignation.  I  also  assume  that  they  afs 
aware  that    a    requisition   to  call     another    meetinf 
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ma  iniKnimonBly  signed  for  ihe  purpose  of  taking 
into  oonaidemtion  whether  the  oompany  shoidd  be 
li<{nidated  or  otherwise.  Heaars.  Cnllen  and  Wrigley 
•re  bound  in  hononr  to  giro  the  ehureholden  a  fnll  and 
candid  explanation  of  the  canses  that  led  to  tiieir  retire- 
ment from  the  directorate  of  the  company;  and  Uiey 
are  eqnally  bonnd  to  do  ererrthing  in  their  power  to 
■ee  HI  out  of  onr  tronble. — ^A  8HABaHOi.D>B.  Oct.  20, 
1887. 

On  the  24th  Oct.  another  letter  appeared  in  the 
ramep^ier,  signed  "A  Lady  Shareholder,"  indors- 
ing the  remarks  in  the  letter  already  set  out,  and 
snggeRting  the  appointment  of  a  shareholders' 
oommitteeforthewinding-npof  the  company.  The 
company  immediately  applied  to  Kr.  Joan  Lovell, 
the  editor  of  the  Liverpool  Mercury,  to  furnish  the 
nunes  of  the  correspondents,  'fhis  Mr.  Lovell 
declined  to  do,  on  the  gronnd  that  the  letters  were 
written  in  good  faith,  and  arose  natnrally  enongh 
oat  of  the  proceedings  at  the  general  meeting  of 
shareholders,  and  "  contained  no  imputation  which 
was  not  pablicly  made  thereat  and  iieported  in  the 
newspapers." 

Thprenpon  the  plaintiffs  issued  their  writ, 
claiming  damages  for  libel  and  an  injunction. 

Notice  of  motion  for  an  injunction  as  above 
yna  given  on  the  26th  Nov.  Affidavits  of 
directors  were  read  as  to  the  financial  position 
of  the  company  and  its  prospects. 

BaJph  Neville  and  Dunham  for  the  plaintiffs. — 
According  to  the  uncontradicted  affidavit  evi- 
dence, the  company  is  financially  in  a  g;ood  posi- 
tion to  commence  business,  and  there  is  a  strong 
board  of  directors.  An  editor  is  responsible  for 
untrue  and  defamatory  statements  which  appear 
in  his  paper,  and  these  statements  cannot  be 
defended  as  fair  or  reasonable  comment  upon  a 
public  matter.  The  meetine  was  a  private  one. 
We  complain  in  particular  of  the  statement  in  the 
letter  oi  the  20th  Oct.  that  a  requisition  was 
"  unanimously  "  signed ;  and  also  that  the  "  hard- 
earned  savings  of  many  working  people  would  be 
jeopardised  "  by  the  retirement  from  the  directo- 
rate of  Messrs.  Cullen  andWrigley.  No  doubt 
there  may  be  some  inconvenience  in  granting  an 
interlocutory  injunction  in  a  case  of  Ifliel,  but  the 
balance  of  convenience  is  on  our  side.  If  it  is 
not  granted,  and  further  disparaging  statements 
»ppear,  irreparable  injury  may  he  done  to  the 
company,  whereas  no  harm  can  be  done  by  pre- 
venting the  future  publication  of  such  statements. 
They  referred  to 
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Wamington,  Q.G.  and  Ohadwyth  Healeu  for 
the  defendants. — There  is,  no  doubt,  a  mistake  in 
the  letter  by  "A  Shareholder" — "unanimously" 
should  be  "numerously."  We  submit  that  an 
interlocutory  injunction  has  never  been  granted 
in  a  case  like  this.  The  statements  puolished 
were  comments  upon  a  matter  of  public  interest. 
When  a  company  appeals  to  the  public  by  issuing 
a  prospectus,  it  cannot  complain  of  any  criticism 
■o  long  as  it  is  bond  fide  and  fair.  We  therefore 
daim  privilege.  Secondly,  where  a  publication 
is  privileged,  malice  most  be  shown;  but  here 
thaw  ia   no  suggestion  that  it  was  not  done 


b<m&  fide.  Thirdly,  there  can  be  no  irreparable 
injury,  as  the  company  is  only  in  its  inception. 
With  regard  to  the  statement  of  the  shareholders' 
money  being  jeopardised  by  the  retirement  of  the 
directors,  that  is  no  libel  any  more  than  it  would 
be  a  libel  to  say  that  the  Channel  Tunnel  scheme 
would  bejeopardised  by  the  retirement  of  Sir 
Edward  Watkin.  Tlie  question  of  libel  is  one 
for  the  jury,  and  it  is  not  inconceivable  that  they 
might  find  that  there  was  no  libel.  In  any  case, 
the  jurisdiction  to  grant  interlocutory  injunctions 
in  canes  of  libel  is  a  delicate  one,  and  the  court 
should  only  exercise  it  on  the  rarest  occasions, 
and  in  the  clearest  cases  : 

'  CouUon  V.  CouUon,  3  Times  L.  Bep.  846. 
They  also  referred  to 

Armitrongy.  Armit,  2  Times  L.  Bep.  887; 

Socby  V.  huterbrook,  3  C.  P.  Div.  838. 

NevHie  in  reply. — The  &ct  of  the  company 
being  in  its  inception  makes  our  case  the  stronger ; 
an  old-established  company  might  afford  to  ignore 
libellous  statements.  There  is  undoubted  juris- 
diction for  the  court  to  grant  an  interim  injunction 
to  restrain  a  libel.  As  to  privilege,  it  cannot  be 
said  that  a  private  meeting  of  the  shareholders 
of  a  company  ia  a  matter  of  public  interest  so  as 
to  support  that  claim : 

JTartf   T.    The  Coneervaiive   Newtpaper  Company 

Xtmiisd,  3  Times  L.  Bep.  244 ; 
Popham  y,  Piekbnrri,  7  Hnrl.  &  Nor.  891 : 
PvneU  V.  BovHer,  36  L.  T.  Bep.  N.  S.  416 :  2  0.  F. 
Div.  215. 
Lastly,  with  regard  to  the  defence  that  the  letters 
are  not  libels,  "any  written  words  are  libellous 
which  impeach  the  credit  of  any  merchant  or 
trader  by  imputing  to  him  bankruptcy,  insolvency, 
or  even  embarrassment,  past,  present,  or  future : " 
(Odsiers  on  Libel  and  Slander,  p.  50.) 

ExKEWicH,  J. — I  fully  recognise  the  importance 
of  this  case,  not  merely  to  the  parties  in  the  liti- 
gation, but  to  those  whom  they  represent.  The 
question  concerns  the  liberty  of  the  press,  which 
is  a  matter  of  considerable  importance  to  all  citi- 
zens, but  which  has  its  limits,  and  limits  which 
those  who  are  most  interested  in  sustaining  tho 
liberty  of  the  press  ought  to  be  most  anxious  to 
observe.  I  also  recognise  the  importance  of  the 
case  as  bearing  upon  the  jurisdiction  of  the  court, 
especially  as  regards  interlocutory  applications. 
I  entertain  myself  no  doubt  whatever,  and  I  think 
I  should  be  contravening  many  authorities  if  I 
entertained  any  doubt  that  it  is  quite  competent 
for  the  court  to  grant  an  interlocutory  injunction 
even  in  a  case  of  libel  or  slander.  The  court  is 
constantly  appealed  to  to  grant  an  injunction  in 
order  to  prevent  irreparwle  injury,  even  where 
there  is  a  matter  of  extreme  delicacy  in  point  of 
law  to  be  decided  at  the  trial.  If  the  court  sees 
that  there  is  a  fair  question  to  be  tried,  and  that 
there  will  be  irreparable  injury  unless  an  iniuno- 
tion  issue,  the  injunction  is  granted  on  interioca- 
tory  motion,  notwithstanding  that  there  is  a 
possibility  that  the  court  itself,  or  the  Court  of 
Appeal,  or  the  House  of  Lords,  may  hereafter 
decide  the  question  of  law  adversely  to  the  plain- 
tiff. That  18  exactly  what  one  has  to  consider  on 
an  interlocutory  application  in  a  case  like  this, 
the  only  difference  oeing  this,  that,  instead  of  the 
court  deciding  the  question,  a  jury  will  probably 
have  to  deoide  it,  and  therefore  the  court  has  to 
be  more  cautions  in  expressing  an  opinion,  lest  it 
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should  infinence  tho  minds  of  a  jury,  which  is 
supposed  to  be  more  liable  to  be  inflnenced  than  a 
judge  of  first  instance  or  the  Court  of  Appeal. 
Whether  that  be  ho  or  not  is  fairly  an  open  ques- 
tion. But  that  is  the  principle  upon  which  the 
court  is  sot  willing  to  express  an  opinion  or  to 
grant  an  injunction,  which  might  be  equivalent  to 
expressing  such  an  opinion.  Bearing  this  in 
mind,  I  first  turn  to  the  report  of  the  meeting. 
The  report  is  admitted  to  be  an  accurate  one.  I 
find  that  the  notice  of  motion  does  not  mention 
the  report  expressly,  but  it  would  be  covered  by 
the  words  "  any  other  matter  "  in  the  notice  of 
motion.  Otherwise  the  report  of  the  meeting 
was  not  attacked.  I  pointed  out  to  Mr.  Neville 
that  an  injunction  against  reporting  another 
meeting  might  be  nseless,  and  is  uncalled  for, 
because  a  meeting  of  a  particular  character  and 
called  for  a  particular  purpose  cannot  be  held 
again ;  it  is  a  matter  of  the  past,  and  not  of  the 
future.  1  still  entertain  that  opinion,  and  I  say 
nothing  more  about  that  report,  therefore,  as  it  is 
mmecessary  for  me  to  do  so.  What  is  urged  as 
regards  the  report  is  also  urged  as  regards  the 
letters — namely,  that  it  is  a  matter  of  privilege. 
I  mnst  deal  with  that,  but  in  a  very  few  words. 
I  can  see  that  there  is  a  great  question  raised  by 
Mr.  Warmington's  argument — whether  sound  or 
not,  upon  which  I  express  no  opinion — which 
amounts  to  this,  that  when  a  joint  stock 
company  asks  for  support,  issues  a  prospectus, 
and  endeavonrs  to  obtain  the  support  of  the 
public,  it  has  appealed  to  the  public  and  courts 
public  criticism,  or,  at  any  rate,  may  be  safely 
criticised,  whether  it  may  result  in  advantago  or 
disadvantage.  That  is  the  position  taken  np  by 
the  defendants,  and  that  is  the  question  which  is 
not  unlikely  to  require  careful  decision  ere  long  in 
this  or  some  other  case.  At  any  rate,  it  does  not 
require  decision  now,  and  I  do  not  propose  to 
express  any  opinion  upon  it;  but  when  it  does 
come  on  to  be  considered,  matters  will  have 
to  be  discussed  more  minutely  than  they  have 
been  on  this  occasion,  and  I  cannot  bnt  con- 
sider that  the  case  of  Mark$  y.  The  Conservative 
Newtpaper  Company  {uhi  trip.)  will  have  to 
be  criticised  more  carefully  that  it  has  yet 
been  criticised  As  at  present  advised,  I  do 
not  construe  that  judgment  as  going  so  far  as 
has  been  urged.  Passing  from  the  report,  I  come 
to  the  two  letters — one  in  the  Mercury  of  the  21st 
and  the  other  of  the  24th  Oct.  I  shall  say  no 
more  of  the  letter  of  the  24th  Oct.,  it  is  only  the 
letter  of  the  21st  which  requires  and  deserves 
consideration.  I  have  read  that  letter  several 
times.  It  is  before  me  now,  and  I  have  listened 
to  the  arguments  upon  it.  Its  general  intent  is 
obviously  to  criticise  Messrs.  Cullen  and  Wrigley, 
the  retiring  directors,  and  not  the  company. '  The 
view  of  the  shareholder  who  puts  his  or  her  name 
to  it  is  that  he  or  she  has  been  deceived  by  Cnllen 
and  Wriglev,  and  that  these  gentlemen  are  bound 
to  indemnify  the  writer,  as  well  as  all  the  other 
shareholders.  That  is  a  matter  which  is  not  to 
be  lost  sight  of.  But  the  letter  contains  two 
passages  which  I  think  ought  not  to  have  been 
published,  and  which  I  am  sorry  were  published. 
There  is  a  statement  that  a  requisition  for 
another  meeting  was  "  unanimoasly "  carried, 
which  is  stated  to  be  a  mistake  tor  "  numerously," 
and  it  contains  also  a  statement  that  if  the  retire* 
ment  of    these    gentlemen   had   been   publicly 


advertised,  the  hard-earned  savings  of  the  work- 
ing people  would  not  beat  present  jeopardised, 
as  the  insinuation  now  is  they  are.  Mr.  Lovell, 
the  editor  of  the  Liverpool  Mercury,  was  applied 
to  in  reference  to  that  letter,  and  was  told  that 
the  facts  were  grossly  misstated ;  bnt  his  atten- 
tion was  not  called  to  the  word  "  unanimous " 
being  substituted  for  "  numerous,"  or  I  am  sure 
he  would  have  acknowledged  it  to  be  a  mistake. 
It  is  said  that  any  person  of  ordinary  intelligence 
reading  that  letter  mnst  know  that  the  use  of  the 
word  unanimous  is  a  mistake.  I  am  not  of  that 
opinion ;  I  am  by  no  means  snre  that  it  was  a 
mistsJce.  I  think  Mr.  Seville's  criticism  has,  at 
any  rate,  some  foundation.  I  am  by  no  means 
sure  that  the  writer  did  not  mean  unanimous,  or 
practically  so  when  he  wrote  that  word.  I  regret 
that  when  Mr.  Lovell's  attention  was  called  to 
the  letter  containing  the  misstatement,  he  did 
not  look  into  it  more  carefully,  and  see  that 
such  a  statement  was  not  inserted  in  his  paper. 
A  more  important  point  is  that  about  the  word 
"jeopardise."  I  am  not  going  to  express  any 
opinion  as  to  the  necessary  or  proper  meaning  of 
that  sentence.  I  may  say  I  have  not  come  to  any 
conclusion  about  the  meaning  of  that  sentence. 
It  is  an  unhappily-worded  sentence,  which  it 
wonid  have  been  oetter  not  to  have  written ;  bat 
it  is  open  to  the  construction  that  the  retirement 
of  these  gentlemen  would  have  an  effect  upon  the 
hard-earned  savings  of  the  people.  That,  how- 
ever, may  mean  a  great  many  things.  It  may 
mean  that  the  others  are  not  well  acquainted  with 
stores  of  this  kind,  or  that,  in  other  words,  their 
time  is  too  much  occupied  to  allow  them  to  make 
themselves  acquainted  with  such  things.  I  do 
not  wish  to  suggest  that  that  is  a  necessary  con- 
c'usion ;  or  that  it  means  that  the  directors  were 
wanting  in  honesty;  or  that  the  company  was 
wanting  in  solvency.  Therefore  the  question, 
whether  this  is  or  is  not  a  libellous  statement  is 
left  to  be  determined  hereafter,  unprejudiced  by 
any  opinion  on  my  part.  Bnt  I  must  express 
my  extreme  regret  tnat  Mr.  Lovell  did  not  say 
when  he  had  inserted  a  letter  which  might  do  the 
company  harm,  and  which,  at  any  rate,  must  be 
vexatious  to  gentlemen  conducting  the  business 
of  that  company — on  his  attention  being  called  to 
it — that  he  did  not  at  once  frankly  say  that  "  in 
the  hurry  of  publishing  a  daily  paper,  I  allowed 
the  statement  to  go,  which  I  ought  not  to  have 
inserted,  and  I  will  take  more  care  in  future."  I 
think  it  was  a  great  pity  that  he  did  not  follow 
that  course.  I  think  that  was  the  proper  position 
for  a  gentleman  to  t=ike  who  occupies  the  position 
of  editor  of  a  paper,  which,  I  am  told,  has  such  a 
lar^e  circulation  as  this.  Instead  of  that,  he 
writes  a  letter,  in  which  he  declines  to  g^ve  np 
the  name  of  the  writer,  for  which  I  do  not  blame 
him  at  all.  Then  he  says  that  the  letter  arises 
naturally  enough  out  of  the  proceedings  on  the 
previous  day,  and  does  not  contain  any  imputa- 
tion which  was  not  made  in  the  report.  Whether 
he  was  right  or  wrong  in  reporting  that  meeting 
fully,  as  he  did,  I  think  he  certainly  was  wrong, 
according  to  my  impression,  in  his  statement  of 
the  law.  The  mere  fact  that  it  had  been  reported 
before  could  not  justify  him  in  repeating  imputa- 
tions made  at  a  meeting.  I  think  that  in  itsdf 
would  not  be  sn£5cient,  and  I  think  his  letter  is 
not  a  suflScient  justification  for  what  was  done, 
supposing  it  to  be  construed-  in  the  i  maimer 
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suggested  by  the  plaintiff.  I  do  not  think  that 
Mr.  Lovell  after  this  is  likely  to  put  any  more 
letters  like  these  in  his  paper  without  exercising 
more  care  than  he  has  done.  I  think  it  would  be 
dangerous  to  grant  an  injunction  to  prevent  such 
letters,  because  it  would  be  very  difiScnlt  toframe 
any  injunction  which  would  express  the  object  of 
the  court  so  as  to  avoid  prejudicing  the  question 
at  the  trial,  and  for  these  rea.sons  I  do  not  think 
it  right  to  grant  any  injunction ;  but,  on  the  other 
baud,  feeling  that  the  plaintiffs  have  had  some 
provocation,  and  that  that  provocation  might  have 
oeen  avoided  if  Mr.  Lovell  had  taken  the  course  I 
think  he  ought  to  have  pursued.  I  shall  make  the 
costs  of  the  motion  costs  in  the  action. 

Solicitors  for  the  plaintifff<,  Prilchard  and 
Marthall,  for  S.  M.  Roger  son  and  Co.,  Liverpool. 

Solicitors  for  the  defendants,  Wynne  and  Son, 
for  Ma»on  and  Chrierton,  Liverpool. 


I^ouse  of  2/OttriEi. 

May  2,  17.  June  28,  and  July  5,  1887. 

(Before  Lords  Watson,  Fitzgerald,  Hebschxll, 

and  Macmaghten.) 

CAVEKDISH-BENiraCK  V.  Fekn.  (a) 
ON    APPEAL  FBOM  THE  COURT  OF  APPEAL  IK  EKGLAND. 

C'owpontM  Act  1862  (25  ^  26  Vicl.  e.  89),  «.  165— 
Directors — Misfeasance  or  breach  of  trust — 
Onus  nf  proof — Breach  of  duly  occasioning 
actual  loss — Contrilmtory  of  company — Interest. 

In  the  ease  of  an  application  under  sect.  165  of 
the  Covipanies  Act  1862  to  estahlish  a  case  of 
misfeasance  or  breach  of  trvxi,  the  onus  of  proof 
■is  on  the  applicant  to  give  evidence  of  all  the 
elements  thai  go  to  make  up  that  misfeasance. 
And  further,  in  order  to  etlaJtlish  a  claim  for 
relief,  he  mujt  show  not  only  «t(c7i  a  breach  of 
duty  as  would  support  an  action  at  law  for 
nominal  damages,  but  a  breach  of  duty  which 
resulted  in  pecuniary  loss  to  the  company. 

A  company  was  formed  for  the  purchase  of  certain 
coal  areas,  and  the  directors  were  empowered  to 
purchase  at  a  price  not  exceeding  a  sum  named. 
They  made  the  purchase  at  the  outside  price, 
from  a  person  who  had  been  for  some  years  a 
trustee  of  the  property  for  the  respondent  and 
others.  The  respondent  wae  a  director  of  the 
company  at  the  time  of  the  purchase.  The  com- 
pany was  afterwards  wound  up,  and  the  con- 
tributaries  resolved  to  adopt  the  purchase  of  the 
roal  areas,  and  to  resell  the  property,  which  wae 
done  at  a  heivy  loss.  The  appellant,  who  was 
the  holder  of  fully  paid-up  shares  in  the  company, 
then  took  out  a  summons  under  sect.  165  of  the 
Companies  Act  1862,  to  mahethe  respondent  liable 
for  misfeasance  as  a  director  in  taking  part  in 
effeetifig  the  original  pitrehase. 

Held,  that,  in  the  cibsenee  of  evidence  that  the 
respondent's  interest  was  not  disclosed  at  the 
time  of  the  purchase,  or  that  the  price  paid  was 
excessive,  the  summons  must  be  dismissed. 

Held furth-er,  that  the  appellant  hadnolotms  standi 
to  make  an  application  under  the  section, 
having  no  interest  in  the  result,  or  possihilUy  of 
obtaining  any  benefit  whatever  from  it. 

Judgment  of  the  court  below  affirmed. 

(a)  BepnrtMl  by  C.  E.  itALDtH,  Eiq.,  'BunMT-^it-Uvn. 
VoL  LVn.,  N.  S.,  1473. 


Semhle  (per  Lord  Watson),  tliat  a  claim  under 
sect.  165  of  the  Companies  Act  1862  is  not 
excluded  by  the  fact  that  rescission  of  the  trans- 
action impeached  has  become  impossible. 

'This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Cotton  and  Fry,  L.JJ., 
Bowen,  L.J.  dissenting),  reported  in  53  L.  T.  Bep. 
N.  S.  181,  and  29  Ch.  Div.  796,  under  the  name 
of  Be  Cape  Breton  Company,  which  had  affirmed 
a  judgmentof  Pearson,  J.,reportedin50L.T.  Bep. 
N.  S.  390,  and  26  Ch.  Div.  221. 

It  appeared  that  the  appellant  was  a  holder  of 
fully  paid-up  shares  in  the  Cape  Breton  Company 
Limited,  which  was  formed  for  the  purpose  of 
acquiring  certain  coal  areas  in  Cape  Breton,  and 
that  the  respondent  was  a  director  of  that  com- 
pany. In  1871  the  respondent,  who  was  a  stock- 
broker and  a  member  oE  the  Stock  Exchange,  was 
a  member  of  an  association  called  the  Coal  Area 
Association,  which  had  been  formed  for  the 
purpose  of  acquiring  land,  mines,  and  mining 
rights  in  Kova  Scotia,  and  to  promote  companies 
for  the  acqui.iition  and  working  of  such  land, 
mines,  and  mining  rights.  In  that  year  the  Coal 
Area  Association  acquired  the  three  areas  in 
question  for  the  sum  of  5600Z.,  and  in  1873  the 
Cape  Breton  Company  was  formed,  of  which  the 
respondent  was  a  director,  and  that  company 
purchased  the  three  coal  areas  in  question  for  the 
sum  of  42,0004.  In  July  1875  the  Cape  Breton 
Company  became  insolvent,  and  was  ordered  to  be 
wound  up  compulsori^.  It  was  admitted  that 
at  the  time  of  the  original  contract  for  the 
purchase  of  the  coal  areas  in  question  the  position 
of  the  respondent  was  not  fully  disclosed  to  the 
Cape  Breton  Company,  but  after  the  facts  had 
become  fully  known  it  was  resolved  at  a  meeting 
of  the  company  to  confirm  the  purchase,  and  to 
sell  the  property  for  what  it  would  fetch.  The 
property  was  ultimately  sold  for  15,000J.  The 
appellant,  as  a  shareholder  in  the  company,  then 
brooght  the  present  action,  asking  for  a  declara- 
tion that  the  respondent,  as  a  director  of  the 
company,  was  gnilty  of  misfeasance  and  breach 
of  trust  in  affixing  the  seal  of  the  company  to  the 
asnreements  for  the  purchase  of  the  coal  areas,  and 
in  paying  the  sum  of  42,0002.  for  the  properties, 
and  for  a  declaration  that  the  respondent  should 
repay  to  the  company  the  sum  of  42,000{. 

When  the  case  came  before  Pearson,  J.,  he  held 
that  the  only  remedy  which  the  company  could 
have  against  the  respondent  was  a  rescission  of 
the  contract  which  bad  been  rendered  impossible 
through  the  action  of  the  company  in  having 
determined  to  adopt  the  purchase,  and  to  sell  the 
property  for  what  it  would  fetch.  This  decision 
was  affirmed  by  the  Court  of  Appeal,  as  above 
mentioned. 

Cookson,  Q.C.  and  Butcher  (the  Attorney- 
General,  Sir  B.  Webster,  Q.C,  with  them)  appeared 
for  the  appellant,  and  contended  that  the  facts 
were  misunderstood  in  the  courts  below.  In  the 
case  of  the  lA/dney  arid  Wigpool  Iron  Ore  Com- 
pany V.  Bird  (55  L.  T.  Bep.  N.  S.  558; 
33  Ch.  Div.  85),  de/^ided  since  this  case,  the 
decision  is  put  on  the  ratification  of  the  purchase 
by  the  company,  which  was  not  the  fact.  See 
also  Ladywell  Company  v.  Brookes  (55  L.  T.  Rep. 
N.  S.  284:  34  Ch.  Div.  398;  affirmed  on  appeal 
56  L.  T.  Bep.  N.  S.  677 ;  35  Ch.  Div.  400).  We 
do  not  put  the  case  higher  than  «n  action  for 
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deceit,  or  breach  of  tmst.  Sect.  165  of  the 
Companies  Act  1862  gives  the  same  remedy  in  a 
summary  way.  An  officer  of  a  company  who  gets 
any  secret  advantage  for  himself  is  guilty  of  fraud, 
laisf  easance,  and  breach  of  trust,  and  every  remedy 
which  the  ]aw  gives  may  be  obtained  against 
him  by  a  summary  method  under  this  section : 

S*  Britith  StamUn  Paper  Boa  Company,  44  L.  T. 
Bop.  N.  B.  468 ;  17  Ch.  Dir.  467. 
If  there  has  been  a  breach  of  duty  in  not  dis- 
closing an  interest,  it  amounts  to  a  fraud  entitling 
the  other  party  to  rescind  : 

Ro{h»ehild  r.  Broolman,  2  Dow.  A:  CI.  188 ; 

CHUett  V.  Peppereome,  3  Bear.  78. 

As  to  the  sale  of  his  own  property  by  an  agent  to 
his  principal,  see 

Bobiiuon  r.  MolUtt,  33  L.  T.  Bep.  N.  S.  544 ;  L.  Bep. 

7H.ofl..802: 
Jlacphmon  y.  Watt,  3  App.  Cas.  254. 

[Lord  Macuaghtin  referred  to  Waddell  v. 
Blockeg,  40  L.  T.  Rep.  N.  8.  286 ;  4  Q.  B.  Div. 
678.]  Here  rescission  was  an  adequate  remedy. 
The  parties  could  not  have  been  replaced  in  their 
original  position.  [Lord  Macxaghtbk  referred 
to  BrovniUe  v.  GampbeU,  5  App.  Cas.  925.]  The 
decision  of  the  Court  of  Appeal  opens  the  door  to 
very  wide  frauds  iu  the  promotion  of  companies. 
The  case  of  Houldsteorth  v.  Glasgow  Bank  (42 
L.  T.  Rep.  N.  S.  194 ;  5  App.  Cas.  317),  though 
decided  upon  another  point,  shows  that  there  is 
an  option  either  to  rescind  the  contract  or  main- 
tain an  action  for  damages.  •  See  also 
Mauey  v.  Daviet,  2  Yea.  jnn.  317. 

The  Court  of  A|n>eal  misunderstood  what  Lord 
Cairns,  L.C.  said  in  Erlanger  v.  Neio  Bonibrero 
Phosphate  Company  (39  L.  T.  Eep.  N.  S.  269;  3 
App.  Cas.  1218).     See 

Se  Ambrote  Lake  Tin  and  Copptr  Mining  Company, 
42  L.  T.  Bep.  N.  8. 604 ;  14  ^.  Dir.  m. 

The  Court  of  Appeal  said  that  there  was  no 
"  market  price  "  or  value  which  could  be  paid  by 
the  respondents ;  bnt  see 

Hardwicks  v.  Vernon,  4  Yen.  411 ; 

Burton  T.  Woolsy,  6  Hadd.  367. 

Since  the  Judicature  Act  we  can  get  damases  in 
equity  for  misfeasance,  or  compensation  under 
the  Companies  Act  1862.  The  Statutes  of  Limi- 
tation do  not  apply  to  fraud,  misfeasance,  or 
breach  of  trust.    See 

Lindsay  Petroleum  Company  y.  Bard,  L.  Bep.  5 

P  C  221  •  *^      • 

Fliicroffs  ease,  48  L.  T.  Bep.  N.  S.  86 ;  21  Ch.  Div. 

519; 
jRe  Alexandra  Palace  Company,  46  L.  T.  Bep.  N.  S. 

730  i  21  Ch.  Div.  149. 

hey  also  referred  to 

Eicheni  r.  Oonjr»s«,  1  Bnaa.  A  My.  150,  n. ; 

Re  Cameron's  Coalbroolc,  t[e..  Company,  18  Beay. 

339; 
Imperial  Mercantile  Credit  Association  y.  Coleman, 

29  L.  T.  Eep.  N.  S.  1 ;  1.  Hep.  6  H.  ot  L.  189; 
Morison  v.  Thompson,  30  L.  T.  Bep.  N.  S.  869;  L. 

Bep.  9Q.  B.  480; 
Dunne  y.  English,  31  L.  T.  Eep.  N.  S.  75 ;  L.  Bep. 

18Eq.624; 
Bagnall  y.  Carlton,  37  L.  T.  Bep.  N.  8.  481 ;  6  Ch. 

Diy.  371 ; 
Hmma  Silver  Mining  Company  y.  Lewis,  40  L.  T. 

Eep.  N.  S.  168,  749  ;  4  C.  P.  Diy.  396; 
Whaley  Bridge  Calico  Printing  Company  y.  Orten, 

41  L.  T.  Eep.  N.  S.  674 ;  5  Q.  B.  Dry.  109. 

Sir  H.  Bavey,  Q.C.  and  J'artceZZ,  for  the   re- 
spondent, maintained  that  no  suggestion  of  fraud 


had  been  made  in  the  court  below.  Sect.  165  of 
the  Act  does  not  give  any  new  right  of  action,  but 
only  a  new  remedy : 

Coventry  and  Dixon's  case,  42  L.  T.  Bep.  N.  8.  5S9: 
14  Ch.  Diy.  660. 

Though  a  creditor  or  contributory  may  take  out 
a  summons  under  sect.  165,  he  is  in  no  higher 
position  than  the  liquidator.  He  must  show  that 
he  has  a  right  of  action,  and  there  is  no  right  of 
action  apart  from  deceit.  The  cases  fall  under 
three  holds :  (1)  Where  the  agent  or  director 
sells  his  own  property  to  the  company,  Ifaatey  v. 
Barnes  {ubi  «u^.);  Bentley  v.  Craven  (18  Beav. 
76) ;  Benson  v.  Heathom  (1  Y.  &  Coll.  Ch.  326); 
Tyrrell  v.  Bank  of  London  (6  L.  T.  Rep.  K.  8. 1 ; 
10  H.  L.  Cas.  26)  fall  under  this  head.  (2)  Whera 
the  agent  receives  a  douceur  or  bribe,  Hiehent  v. 
Congreve  {libi  tup.).  (3)  Where  he  derives  some 
other  profit.  Imperial  Mercantile  Credit  Assoeiatum 
V.  Coleman  (rioi  sup.).  In  none  of  the  cases  is 
there  any  trace  of  the  doctrine  contended  for 
that  the  principal  or  company  can  in  equity 
keep  the  property  and  dispose  of  it,  and  recover 
back  the  dinerence  in  price  from  the  agent, 
trustee,  or  director.  It  would  be,  in  tact,  com- 
pelling the  agent  to  sell  the  property  at  a  price 
fixed  by  a  third  party.  All  the  cases  citen  for 
the  appellant  come  under  one  of  the  three  heads, 
and  some  of  them  go  the  length  contended  for. 
The  judgment  of  Malins,  V.C.  m  Erlanger  v.  Nea 
SoMorero  Phosphate  Company  (35  L.  T.  Bep. 
N.  S.  309  ;  5  Ch.  Div.  73)  is  a  direct  authority  to 
the  contrary ;  the  point  was  not  dealt  with  in 
the  Court  of  Appeal,  but  it  was  referred  to  in 
the  House  of  Lords  (39  L.  T.  Rep.  N.  S.  269 ;  3 
App.  Cas.  1218).    See  also 

Oreat  Lvteembourg  Railvoay  Company  y.  Magnay,  25 
Beay.  586. 

Ambrose  Lake  Tin  and  Copper  Mining  Company 
(ubi  sup.)  was  only  a  dictum  of  James,  L.J.  The 
true  principle  is  that,  where  the  director  is  agent 
of  the  company  to  buy  a  particular  property,  it  is 
not  within  the  scope  of  his  agency  to  buy  from 
himself ;  therefore,  if  he  does  so,  the  contract  is 
voidable,  but  the  principal  may  confirm  it,  and 
then  it  is  as  if  it  had  been  origmally  authorised ; 
but  he  cannot  force  the  asent  to  sell  at  a  dif- 
ferent price.  There  is  no  relief  in  equity  except 
rescission,  bnt  the  appellant  says  that  he  can  have 
legal  relief  by  an  action  for  deceit  founded  on 
fraud,  of  which  there  is  no  suggestion.  There  is 
no  evidence  to  support  an  action  at  law. 
Cookson,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  gave  judgment  as  follows  : — 

Lord  Hebschzll. — My  Lords:  Thi^ case  arises 
upon  an  application  made  in  the  winding-up  of 
the  Cape  Breton  Coal  Company  nnder  the  loSth 
section  of  the  Companies  Act  1862,  the  appellant 
claiming,  under  that  section,  that  the  respondent, 
who  was  a  director  of  that  company,  should  be  held 
liable  for  misfeasance  or  breach  of  trust,  he  having 
been  an  agent  of  the  company.  The  evidence 
before  yoor  Lordships  is  very  meagre ;  and  in  the 
arguments  of  the  learned  counsel  which  have  been 
addressed  to  your  Lordships  a  great  many  sug- 
gestions have  been  made  wnich  receive  but  little 
support  from  the  evidence  which  has  been 
adduced.  It  appears  that  in  the  year  1871  certain 
persons  associated  themselyes  together  under  the 
I  name  of  "The  Coal  Area  Association,"  and 
igitized  by 
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•CQuired  three  areas  of  coal,  known  as  the  Hbtod, 
Lake,  and  Balmoral  areas.  There  has  been  some 
controversy  as  to  the  price  at  which  they  acqaired 
those  areas  in  the  year  1871,  but  I  think  we  may 
take  it  that  the  price  was  55002.  Amongst  the 
persons  thus  associated  under  that  title  was  the 
present  respondent,  Mr.  Fenn.  There  were  also 
bis  partner,  Mr.  Crosthwnite,  an  engineer  named 
Baker,  and  a  Mr.  Gisborue.  At  the  commence- 
ment of  the  year  1872  the  persons  who  were  thus 
associated  as  the  Coal  Area  Association  formed 
a  limited  company,  be  iring  the  same  name  with 
the  addition  of  the  word  "Limited,"  and  Mr. 
Gisborne,  who  resided  in  Nova  Scotia,  and  by 
vhom  apparently  these  areas  had  been  originally 
owned,  or  at  all  events  in  whose  name  they  stood, 
assigned  his  interest  in  the  coal  areas  to  the  Coal 
Area  Association  Limited,  giving  them  the  right 
to  use  his  name  for  all  purposes  for  which  that 
iras  necessary  in  order  to  give  them  the  fall 
benefit  of  that  assignment.  In  the  following  year, 
1873,  negotiations  were  entered  into  for  the 
amalgamation  of  certnin  other  coal  companies, 
three  in  number — the  Lorway  Coal  Company,  the 
Glasgow  and  Cape  Breton  Coal  Company,  and 
the  Schooner  Pond  Coal  Company — and  an  agree- 
ment was  entered  into  for  the  purpose  of  the 
amalgamation  of  those  three  companies  and  the 
transfer  of  their  properties  to  a  new  company 
Trhich  was  afterwards  to  be  incorporated.  The 
new  company  was  to  undertake  all  the  liabilities, 
debenture  and  otherwise,  of  those  three  com- 
panies, and  was  to  acquire  all  their  property. 
This  amalgamation  arrangement  was  made  the 
subject  of  an  agreement  of  the  24th  Oct. 
1873 ;  the  agreement  was  made  between  the  three 
companies  that  I  have  named,  and  a  Mr.  Blunt 
on  behalf  of  the  intended  new  company,  and  by 
that  agreement  not  only  were  these  properties  of 
the  three  existing  companies  to  be  aoquired  by 
the  new  company,  but  it  was  made  a  condition  ot 
the  entire  arrangement  that  the  new  company 
ahonld  also  acqnire  by  agreement  of  sale  and  pur- 
chase the  three  coal  areas,  the  Haven,  the  Luce, 
and  the  Balmoral,  which  were  the  property  of  the 
Coal  Area  Association  Limited,  to  which  I  have 
already  called  attention,  at  a  price  not  exceeding 
42,000(.,  and  on  the  terms  that  the  vendors 
should  take  not  less  than  two-thirds  of  the  money  in 
paid-up  shares  of  the  new  company.  The  arrange- 
ment contemplated  by  that  agreement  was 
afterwards  carried  into  effect ;  the  new  company 
was  formed  and  incorporated  in  November  of  the 
■ame  year,  namely,  the  Cape  Bretori  Coal  Com- 
pany Limited,  and  of  that  new  company  Mr. 
Fenn,  the  present  respondent,  and  Mr.  Baker 
became  directors.  In  the  following  month,  the 
month  of  December,  the  purchase  of  these  three 
coal  areas,  which  was  contemplated  by  the  agree- 
ment of  Oct.  1873,  was  carried  into  effect.  The 
price  given  was  the  maximum  price  permitted  by 
the  agreement,  namely,  42,0002!,  bnt  instead  of  a 
third  of  it  being  in  cash  and  the  remainder  in 
shares,  12,0002.  only  was  paid  in  cash,  and  the 
difference,  the  remaining  30,0002.,  was  paid  by 
shares  of  the  new  company.  At  the  time  when 
that  agreement  was  come  to  by  the  directors  of 
the  new  company  and  the  owners  of  those  three 
areas,  Mr.  Fenn  and  Mr.  Baker  were  present; 
they  were  parties  to  the  agreement  and  parties  to 
putting  the  seal  of  the  company  to  the  agree- 
ment.   It  is  in  respect  of  that  transaction  that 


the  present  claim  is  advanced  under  the  165th 
section  of  the  Companies  Act  of  1862.  The  ques- 
tion which  your  Lordships  have  to  consider  is, 
whether  there  was  a  misfeasance  in  relation  to  that 
transaction  within  the  meaning  of  the  section. 
Now  there  can  be  no  doubt  that,  inasmuch  as 
Mr.  Fenn  was  interested  with  his  partner, 
Mr,  Crosthwaite,  to  the  extent  of  three-tenths 
of  the  value  of  these  three  coal  areas,  holding 
three-tenths  of  the  shares  in  the  Coal  Area 
Association  Limited,  he  was  bound  to  disclose 
that  interest  to  the  other  directors  of  the  new 
company,  who  were  entering  into  a  contract 
for  the  purchase  of  them,  and  his  failure  to 
make  that  disclosure  would  entitle  the  com- 
pony,  upon  discovering  his  interest,  to  rescind 
the  sale.  I  think  about  that  there  can  be  no 
manner  of  doubt.  But  at  the  present  time 
rescission  has  become  impossible.  Of  course  that 
is  not  the  remedy  sought  under  the  165th  section, 
bnt  it  is  said  on  the  part  of  the  appellant, 
"  Although  rescission  has  become  impossible  and 
that  remedy  is  no  longer  available,  I  am  never- 
theless entitled  to  claim  against  the  respondent 
that  he  shall  make  good  to  the  company  the  loss 
they  have  sustained  owing  to  his  misfeasance  in. 
failing  to  make  that  disclosure."  The  case  has 
been  pnt  on  behalf  of  the  appellant  in  various 
ways.  First,  it  is  said  to  be  a  case  of  a  secret 
profit  made  by  an  agent,  which  profit  he  is  there- 
fore bound  to  hand  over  to  his  principal.  Of 
course  it  cannot  be  doubted  that  Mr.  Fenn,  as  a 
director  of  the  company,  was  in  the  position  of 
an  agent,  and  undoubtedly,  if  he  fiUed  any  fidu- 
ciary position  towards  them  at  the  time  when  he 
purchased  this  property,  he  would  be  hound  to 
pay  to  the  company  the  difference  between  the 
price  at  which  be  purchased  it  and  the  price  at 
which  it  was  sold  to  the  company.  But  here  it  is 
beyond  question  that,  at  the  time  when  the  pur- 
chase was  made,  Mr.  Fenn  and  his  co-adventurers 
were  none  of  them  in  any  sort  of  fiduciary  relation 
to  the  company,  the  existence  of  which  was  at 
that  time  not  ^ven  contemplated.  Again,  there 
probably  isllittledonbtthatjif  an  agent  of  a  com 
pany  is  employed  by  that  company  to  make  a 
purchase  for  them  in  the  market  of  goods  of  any 
description,  and  if  instead  of  making  that  pur- 
chase in  the  market  at  the  market  price  he  sells 
to  his  company  goods  of  the  required  description 
which  he  happens  to  own,  at  a  price  in  excess  of 
the  market  price,  he  can  be  made  to  pay  to  the 
company  that  excess,  so  as  to  leave  their  purchase, 
as  it  ought  to  have  been,  at  the  market  price, 
according  to  the  obligations  which  he  is  under 
to  them.  But  in  the  present  case  the  purchase 
that  was  made  was  a  purchase  of  a  specific 
property ;  it  was  that  specific  property  alone 
which  the  agent,  the  director,  was  authorised  to 
purchase.  It  was  not  left  to  him  to  purchase,  at 
the  best  price  at  which  they  could  be  obtained, 
goods  or  land  of  a  particnlar  description ;  but  his 
agency,  so  far  as  it  existed  at  all,  was  an  agency 
to  purchase  this  specific  property  in  which  it  is 
proved  he  had  an  interest.  Now  I  am  by  no 
means  prepared  to  say  that  the  argument  of  the 
appellant  is  well  founded,  that  such  a  case  as  this 
is  a  parallel  case  to  the  class  of  cases  to  which  I 
have  alluded,  where  an  agent  employed  to  go  into 
the  market  and  buy  at  the  market  price  sella  his 
own  goods  to  the  oompany  at  something  above 
the  market  price.  But  I  do  not  think  it  necessary 
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to  come  to  any  absolnte  determination  apon  that 
point,  because  it  ia  of  the  very  essence  of  such  a 
case  as  this  to  shotr  that  the  price  at  which  the 
property  was  sold  to  the  company  was  in  excess 
of  what  has  been  called  the  real  price  or  the  tme 
yalae.  Now,  what  evidence  is  there  here,  npon 
which  your  Lordships  would  be  entitled  to  act, 
that  the  property  in  question  when  purchased  by 
the  company  was  sold  to  them  at  a  price  in  excess 
of  the  real  valao,  or  the  market  value,  or  the  true 
value,  in  whichever  way  you  put  it  P  I  admit 
that  there  may  be  considerable  ground  for  sus- 
picion that  the  price  was  in  excess  of  it.  But 
obviously  for  sucn  a  case  as  the  appellant  seeks 
to  make  out  here  much  more  than  that  is 
necessary.  It  is  of  the  very  essence  of  the  case, 
which  rests  upon  his  proving  what  he  claims, 
namely,  a  secret  profit  improperly  made,  that  he 
shonld  prove  that  there  has  been  that  excess 
which  he  alleges.  Now,  what  are  the  only  facts 
before  us  P  The  appellant  relies  upon  the  fact 
that  this  property,  purchased  in  1871,  at  5500Z., 
was  sold  in  the  autumn  of  1873  at  the  price  of 
12,0002.  in  cash,  with  an  addition  of  SO.OOOi.  in 
shares  in  this  new  company.  No  doubt  that  is  a 
&ct  of  importance  pointing  in  this  particular 
direction  at  any  rate.  But  that  is  not  the  only 
tact,  and  it  is  impossible  for  us  to  shut  our  eyes  to 
information  which  is  matter  of  common  know- 
ledge, that  in  1871,  and  subsequently  to  1871, 
coal  properties  did  rise  very  considerably  in 
value,  whether  to  this  extent  or  not  to  this  extent 
it  matters  not;  that  fact  at  all  events  prevents  our 
coming  to  the  conclusion  that  the  price  given  in 
the  early  part  of  1871  is  any  real  guide  to  the 
value  of  tne  same  property  in  1873.  But  that  is 
not  all,  because  in  Oct.  1873  an  agreement  was 
entered  into  between  the  representatives  of  three 
companies  as  well  as  a  person  acting  on  behalf  of 
the  mtended  new  company.  The  representatives 
of  three  companies,  tne  Glasgow,  the  Schooner 
Pond,  and  the  Ldrway,  considered  it  worth  their 
while  to  give  up  to  42,000{.,  14,0001.  of  that  sum 
to  be  in  cash,  for  the  purchase  of  this  very 
property.  These  three  companies  were  entirely 
independent,  as  far  as  appears,  of  the  persons  who 
owned  the  coal  areas  in  question.  All  that  is 
said  tvith  regard  to  it  is,  that  these  three  com- 
panies had  originally  been  promoted  by  the  same 
persons.  But  it  is  imposBible  to  shut  one's  eyes 
to  the  fact  that  such  an  agreement  was  come  to 
as  affording  evidence  that  this  was  considered  in 
Oct.  1873  as  the  value  of  the  property.  It  is  not 
necessary  to  inquire  what  the  real  value  of  the 
property  exactly  was,  or  for  your  Lordships  to 
come  to  any  determination  upon  it.  As  I  have 
Baid,  you  may  have  reason  to  suspect  that  the 
price  given  was  excessive  ;  but  how  is  it  possible, 
m  the  face  cf  the  evidence  to  which  I  have 
called  attention,  for  your  Lordships  to  come  to 
the  conclusion  that  any  such  case  is  established 
as  is  alleged  on  behalf  of  the  appellant,  namely, 
that  a  snm  in  excess  of  the  real  value  was,  in 
Dec.  1873,  agreed  to  be  given  by  the  directors  cf 
the  Cape  Breton  Coal  Company  for  these  three 
coal  areas  P  I  think  it  is  impossible  to  arrive  at 
any  such  conclusion  and  to  say  that  therefore 
there  has  been  misfeasance  on  the  part  of  Mr. 
Fenn,  the  present  respondent,  which  would  war- 
rant your  Lordships  coming  to  the  conclusion 
that  he  conld  be  compelled  to  return  a  part  of 
the  money  received  in  respect  of  this  purchase. 


on  the  ground  that  he  was  making  impropeiiy  a 
considerable  profit.  But  I  own  t^t  I  entertain 
very  great  doubt,  in  the  present  case,  whether 
there  is  any  evidence  establishing  that  which  it  is 
essential  to  establish  for  the  purpose  of  making 
out  the  appellant's  case.  I  mean,  that  there  wag 
a  misfeasance  on  the  part  of  the  respondent  in 
concealing  his  interest  in  the  property.  No 
doubt,  where  rescission  is  claimed,  if  it  is  shown 
that  a  person  taking  part  in  the  transaction  of 
purchase  was  himself  one  of  the  vendors,  the 
onus  would  be  on  him  of  showing  that  he  made 
full  disclosure.  Bat  when  an  applicant  seeks 
under  the  165th  section  to  establish  a  case  of 
misfeasance,  I  think  it  is  necessary  for  him  to 
give  evidence  of  all  tbo  elements  that  go  to  make 
up  that  misfeasance.  There  is  no  misfeasance  in 
a  person,  who  has  an  interest  in  f.he  property  by 
being  a  shareholder  in  the  company  which  is 
selling  it,  nevertheless  acting  as  a  director  in  the 
purchase  of  that  property  tor  another  company. 
The  misfeasance,  if  it  exists  at  all,  must  be  in  this, 
that  he  enters  into  such  a  transaction  without 
communicating  to  his  co-directors  the  fact  that 
he  has  such  an  interest.  It  seems  to  me  that  it 
must  rest  with  those  who  allege  the  misfeasance 
to  prove  that  element,  which  is  an  essential 
element  to  make  out  misfeasance  at  all.  Now, 
what  is  the  evidence  hereP  I  cannot  see  the 
slightest  evidence,  upon  the  aflSdavit  of  Mr. 
Harper  or  otherwise,  to  show  that  disclosure  was 
not  made  in  the  present  case,  or  that  the  other 
directors  were  not  perfectly  well  aware  of 
Mr.  Fenn's  position.  One  may  speculate  about 
it,  one  may  imagine  that  they  were  not ;  but,  as  I 
hare  said,  those  who  undertake  to  make  out  a 
case  of  misfeasance  must  establish  that  case 
before  they  can  claim  the  relief  to  which  it  is 
suggested  they  are  entitled.  Then  it  is  said  that 
the  case  may  be  put  in  another  way,  that  there 
was  here,  at  all  events,  a  breach  of  duty,  and  that 
in  respect  of  that  breach  of  dnty  a  claim  may  be 
made  under  the  165th  section,  the  breach  of  doty 
being  thu  omission  to  make  full  disclosure.  There, 
again,  I  have  only  to  repeat  that  I  fail  to  see  the 
evidence  that  there  was  any  such  breach  of  dnty 
committed.  And  I  think  that,  in  order  to  establi^ 
a  claim  to  relief,  it  would  be  necessary  not  only 
to  show  a  breach  of  duty,  but  to  show  a  breach  of 
duty  which  resulted  in  pecnniary  loss  to  the  com- 
pany. It  may  be  perfectly  trae  that  where  there 
IS  a  duty,  whether  arising  out  of  a  contract  or 
otherwise,  by  one  person  to  another,  an  action  will 
lie  in  respect  of  a  oreach  of  that  dnty,  ^though 
no  substantial  damage  has  been  suffered.  In  ut 
action  nominal  damages  may  be  recovered  where- 
ever  a  breach  of  duty  is  shown.  But  I  certainly 
do  not  think  that  any  such  doctrine  can  be 
applied  to  the  165th  section.  The  right  which  the 
16oth  section  gives  is  not  given  really  to  the  com- 
pany or  the  representative  of  the  company  with 
whom  there  is  a  contract,  or  as  towards  whom 
there  is  a  duty,  or  against  whom  there  is  a  breach 
of  duty;  but  the  right  under  the  165th  section  is 
given  to  "  any  liquidator  or  any  creditor  or  con- 
tributory of  the  company."  Now  a  creditor  or 
contribatory  has  no  duty  owing  to  him ;  there  is 
no  duty  or  breach  of  duty  in  respect  of  which  he 
can  maintain  an  action ;  but  he  has  a  right  to 
this  extent,  that  if,  owing  to  a  misfeasance  or 
breach  of  duty,  the  funds  of  the  compiuiy  in 
which  he    is    interested  hav£  been^dimin'  ''"' 
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those  funds  shall  again  be  made  good,  and  the 
assets  of  the  company  shall  be  reconped  the  loss 
-which  thej  have  sustained.  And  therefore  I 
think  that,  assuming  that  a  breach  of  duty  such 
as  is  suggested  wuuld  be  a  misfeasance,  giving 
rise  to  an  application  under  the  165th  section, 
snch  an  application  could  only  succeed  where  it 
«onld  be  shown  that  the  breach  of  duty  had 
resulted  in  loss  to  the  funds  and  assets  of  the 
company.  The  only  other  way  in  which  the  case 
has  been  put  is,  that  there  has  been  deceit  or 
iraud,  which  would  give  rise  to  this  application. 
With  reference  to  the  last  two  claims  to  which  I 
have  alluded,  namely,  the  claim  for  breach  of 
duty  and  the  claim  in  respect  of  deceit  or  fraud, 
I  think  that  it  would  be  a  very  grave  question 
whether  it  would  be  proper  to  give  the  relief 
Applied  for  upon  a  summons  such  as  we  find  in 
the  present  case.  I  think  that,  where  it  is 
intended  to  allege  such  a  breach  of  duty,  and 
where  it  is  intended  to  allege  fraud  or  deceit, 
those  allegations  should  be  clearly,  satisfactorily, 
unequivocally  made  in  the  summons,  so  that  those 
against  whom  they  are  made  should  have  their 
attention  directed  to  them,  and  should  have  an 
opportunity  of  meeting  them.  In  the  present  case 
I  entertain  certainly  a  strong  impression  that  it 
never  was  intended,  at  the  time  when  the  summons 
was  issued,  to  make  any  such  allegations.  In  my 
opinion,  there  was  an  idea  that  the  defendant 
Mr.  Fenn  could  be  made  responsible  for  the 
difference  between  what  he  gave  for  the  property 
and  the  price  at  which  he  sold  it,  and  the  claim 
was  in  respect  of  his  pntting  the  seal  to  these  two 
agreements,  and  it  was  supposed  that  that 
retinlted  in  an  obligation  to  pay  that  difference ; 
because  I  do  not  find  anywhere  an  allegation 
either  that  there  was  misfeasance  in  respect  of 
a  breach  of  duty  to  disclose,  or  that  there  was  mis- 
feasance in  respect  of  fraud  or  deceit  in  making  a 
false  representation  to  the  company  or  to  bis 
co-directors.  I  own  that  I  see  no  ground  what- 
-soever  for  alleging  fraud.  The  allegation  is 
"based  solely  u]X>n  this  :  It  is  said  that  the  respon- 
dent represented  to  the  directors  that  the 
property  belonged  to  Mr.  Gisborne  and  did  not 
oelong  to  him,  and  that  allegation  rests  entirely 
npon  the  statement  in  the  affidavit  of  Mr.  Harper, 
that  "  Frederick  Newton  Gisborne  was  in  each 
case  pnt  forward  as  the  sole  vendor  of  the 
property."  Now,  Mr.  Harper  only  purports  to 
lound  his  affidavit  npon  the  information  which  he 
lias  obtained  from  a  perusal  of  the  docnments  in 
the  case,  and  the  sense  in  which  he  says  that 
■"  Frederick  Newton  Gisborne  was  put  forward  as 
the  sole  vendor"  mnst  be  gathered  from  the 
documents'upon  which  he  founds  that  statement. 
■TTiose  documents  no  doubt  show  that  contracts 
were  entered  into  in  the  name  of  Gisborne. 
'Gisborne  at  that  time  was  the  legal  owner 
of  the  property,  and  in  those  contracts 
'Gisborne,  who  was  the  legal  owner  of  the 
•property,  comes  under  an  obligation  to  obtain  a 
lease  and  certain  rights  in  the  name  of  the  new 
■company.  ITiat  perhaps  accounts  for  the  fact 
that  the  agreements  were  entered  into  in  the  form 
in  which  they  were  with  Gisborne;  but  whether 
that  is  so  or  not,  to  say  that  the  mere  fact  that 
the  agreements  were  entered  into  in  that  form 
with  the  trustee,  who  was  the  legal  owner,  without 
any  mention  of  the  beneficiaries,  is  sufficient  to 
prove  a  fraadulent  misrepresentation  that  he  and 


he  alone  was  the  owner,  seems  to  me,  I  own,  a 
somewhat  extravagant  proposition.  At  all  events, 
I  feel  quite  sure  that  your  Lordships  would  not  be 
justified  in  holding  so  serious  a  charge  as  that 
of  fraud  to  be  established  npon  evidence  of  such  a 
very  flimsy  description  as  that.  I  think  I  have 
now  dealt  with  the  whole  of  the  case  put  forward 
on  behalf  of  the  appellant,  and  I  have  come  to  the 
conclusion  that  he  nas  not  established,  on  any  of 
the  grounds  suggested,  that  there  has  been  mis- 
feasance on  the  part  of  the  respondent  resulting 
in  loss  to  the  company  in  respect  of  which  com- 
pensation can  be  claimed.  There  are  only  two 
other  points  to  which  I  need  call  attention.  One 
of  them  is  the  question  how  far  it  would  be  open 
to  the  present  apnellant  to  bring  forward  the 
case  upon  which  he  now  insists,  having  regard  to 
the  scheme  of  arrangement  which  was  before  the 
creditors  and  shareholders  of  the  new  company 
and  the  action  which  was  taken  by  the  liquidator 
in  selling  the  property  of  the  company.  I  am  not 
myself  disposed  to  attribute,  in  the  present  case, 
perhaps  so  much  force  as  was  attributed  by  the 
learned  judges  in  the  court  below  to  the  trans* 
action  in  question  as  excluding  the  appellant 
from  the  rignt  npon  which  he  now  insists.  If  the 
appellant  could  have  established  that,  although 
rescission  was  not  open  to  him,  he  had  a  substi- 
tuted cause  of  action  in  respect  of  deceit  or  frand, 
or  breach  of  duly  for  which  an  action  could  have 
been  maintained  consistently  with  the  property 
remaining  in  the  companv,  I  should  not  myself 
be  prepared  to  say  that  that  right  would  be  got 
rid  of  ,or  could  rot  be  in.sisted  upon  in  the  winding- 
up  under  sect.  165,  by  reason  of  the  transaction 
to  which  I  have  alluded  in  respect  of  the  property; 
but,  of  course,  in  the  view  which  I  take,  it  is  not 
necessary  to  pronounce  any  further  opinion  upon 
that  point.  One  other  point  remains,  namely,  the 
question  whether  the  present  appellant  has  a 
right,  though  having  no  interest,  to  invoke  the 
assistance  of  the  court  under  sect.  165.  Of 
course,  in  the  view  which  I  take,  it  is  not 
necessary  to  pronounce  an  opinion  npon  that 
point ;  but  the  point  having  been  raised  and  argued 
before  your  Lordships,  it  may  be  expedient  that 
it  should  not  be  passed  over  without  some 
expression  of  opinion  npon  it.  I  confess  myself 
that  I  cannot  help  entertaining  the  gravest  doubt 
whether  the  appellant  has  really  any  locus  standi. 
I  think  it  clear  that  he  is  not  a  creditor.  His  only 
claim,  therefore,  to  the  assistance  of  the  court 
must  be  on  the  ground  that  he  is  a  contributory. 
He  is  a  contributory  whose  shares  are  fully  paid 
up.  He  would  be  interested,  therefore,  as  a  con- 
tributory, if  any  funds  could  be  brought  into  the 
coffers  of  the  company  out  of  which  it  would  be 
possible  that  any  return  could  be  made  to  him. 
But  I  cannot  think  that  it  was  the  intention  of 
this  section,  or  that  it  was  contemplated  by  the 
Legislature,  that  a  contributory  wno  could  have 
no  possible  interest  in  the  result  of  the  applica- 
tion, and  could  obtain  no  benefit  whatsoever  as  a 
contributory,  even  if  to  the  fullest  extent  to  which 
the  claim  was  advanced  it  proved  good,  should 
have  a  right  to  apply  under  this  section.  True, 
"  contributory "  is  mentioned  without  any  sort 
of  limitation,  but  so  it  is  in  sect.  82  of  the  Act, 
which  allows  a  contributory  to  petition  for  winding- 
up,  where  it  has  been  held  that,  a  shareholder  with 
fully  paid-up  shares  of  the  company,  although  a 
contributory  within  the  words  if 'the  section,  Ie 
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netrertheless,  or  ma^  bo  iMrertheless,  not  entitled 
to  inroke  the  assistance  of  th«  court  if  he  be  a 
person  baring  no  real  interest  iii  the  company. 
For  these  reasons  I  have  come  to  the  conclusion 
that  the  appeal  ought  to  be  dismissed  irith  costs, 
•nd  the  jadgment  of  the  Court  of  Appeal 
affirmed,  and  I  so  more  your  Lordships. 

Lord  Watson. — My  Lords  :  I  am  of  the  same 
opinion.  I  do  not  desire  (o  rest  ray  jnd/;ment  m 
this  case  upon  the  reasons  which  were  assigned 
for  the  decision  of  the  learned  jadges  in  the 
Conrt  of  Appeal.  It  is  not,  to  my  mind,  at  all 
clear  that,  because  rescission  has  becume  im- 
possible through  the  impossibility  of  giving 
rttiiititio  in  integi-um  to  tbe  seller,  a  claim  under 
cither  of  the  two  heads  embraced  in  sect.  1€5  of 
the  CoKipani'>8  Act  of  1862  is  thereby  esclnded.  I 
think  it  is  very  material,  in  considering  this  case, 
to  attend  to  the  specific  nature  of  ilie  claims 
'which  are  sanctioned  by  that  section.  They  are 
of  a  twofold  character;  they  sanction  the  re- 
onrery,  at  the  instance  of  a  liqnidator,  a  creditor, 
or  a  contributory  of  the  company  iu  liquidation, 
first,  of  m<>ueys  for  which  the  defendant  has 
become  accountable  to  tbe  company,  the  com- 
pany's moneys ;  and  the  second  head  of  claim  is 
for  pecuniary  loss  sustained  by  the  company  and 
its  funds  through  the  misfeasance  or  breach  of 
duty  of  tbe  defendant.  It  does  not  refer  to,  it  does 
not  include,  aoy  claim  against  a  seller  to  the  com- 
pany, such  as  would  be  comprised  in  the  remedy 
of  offering  back  tho  property  and  seeking  resti- 
tution of  the  prioc.  In  tbe  present  case,  I  think 
the  appellant,  if  he  had  a  title  under  the  section 
(a  matter  to  which  I  shall  shortly  allude  here- 
after), was  entitled  to  have  an  action  against  the 
respondent  Mr.  Fenn  under  thn  l&^th  section 
npon  two  grounds.  In  the  first  place,  ho  might 
^ow,  as  ho  fasa  endeavonrod  to  show,  that 
Mr.  Fenn,  by  the  transaction  in  question, 
and  his  concealment  of  bis  true  position 
in  reference  to  it,  has  made  a  secret  profit 
when  acting  as  agent  for  the  company.  The 
aeoond  ground  -is  that,  having  originally  con- 
oealed  his  true  position,  he  has  by  delib«:«te  acts 
of  his  own,  prevented  the  knowledge  of  thai; 
position  reaching  the  company.  Tlio  Utter,  I 
need  hardly  say,  is  a  case  of  deliberate  and  iaten- 
tiooal  deceit  -.  in  otbei-  words,  it  is  f  mud.  But  the 
very  basis  upon  which  each  of  these  chum  rests  is, 
that  the  i^mpanr  have,  through  his  condoct, 
whether  in  mMcing  a  profit  or  iu  fraudulently 
acting,  suffered  pecuniary  loss.  In  a  case  where 
Tescitsion  is  n.sked,  and  it  is  not  denied  that  at 
the  time  when  the  sale  was  made  the  seller 
failed,  through  breach  of  duty,  to  di.sclose  his 
interest,  the  onus  rests  upon  him  to  show,  if  he 
desires  to  maintain  the  transaction,  that  that 
internst  liecame  known  to  the  purchaser,  tbe 
person  with  whom  he  dealt,  at  a  snbsequcnt 
period,  and  that  the  purcliaser  by  his  acts  either 
expressly  or  liy  plain  implication  elected  to  npliold 
the  transaction.  But  the  case  is  very  different 
when  you  come  to  charpre  a  defendant  with  making 
nndne  profits  in  the  dn~k  at  the  expeuso  of  the 
purchaser,  or  to  charge  him  with  fraudulent  con- 
cealment of  facts  which  1ms  led  to  loss  nn  the  part 
of  the  purchaser.  The  onvt  probwadi  there  is  upon 
the  plaintiff ;  the  usual  rule  of  law  must  apply.  I 
know  of  no  case  where  by  implication  of  law  the 
dnty  of  clearing  himself  from  a  fraud  imputed 
rests  wholly  on  the  defendant  without  any  ooliga- 


tirai  on  the  plaintiff  to  instruct  fraud.  I  do  not 
intend  to  enter  into  tho  facts  of  this  case,  whichhave- 
been  fully,  and  to  my  mind  most  satisfactorily, 
criticised  by  Lord  Herschell,  I  can  only  say  that 
the  proof  in  this  case  seems  to  me  to  fail  at  the 
very  outset.  There  is  really  no  trustworthy 
evidence,  upon  which  a  court  can  act,  of  pecnuiaiy 
loss  to  the  company,  whatever  may  have  been  the- 
conduct  or  the  character  of  the  actings  of  this 
respondent  Mr.  Fenn.  But  I  am  bound  to  go 
further,  and  to  say  this,  that  for  the  imputation  of 
fraud,  which  is  not  necessarily  expressly  made 
upon  the  firstof  these  suggested  grounds  of  actioa 
but  which  certainly  is  involved  in  the  second,  I 
can  see,  in  these  proceedings,  no  foundation  what- 
ever. I  have  only  to  add  that,  whilst  concurring 
in  all  that  Lord  Herschell  has  said,  I  do  very 
strongly  concur  in  his  concluding  observations. 
It  E^pears  to  me  that  it  was  not  the  intention  of 
the  LegLslature  to  give  a  right  of  suit  under  the- 
16oth  section  of  the  Companies  Act  to  any  person 
who  had  not  a  pecuniary  interest  in  the  result.  I 
think  the  inference  of  law  is,  that  the' Legislature- 
always  expects  that  there  shall  be  an  interest,  and 
intends  to  confine  the  leave  and  licence  which  it 
givestothose  who  are  possessed  of  it.  Inthiscasc^ 
although  it  rather  i^ipears  to  be  otherwise  upoa 
the  face  of  these  papers,  it  has  been  explained  st 
the  bar  that  the  appellant  is  not  a  creditor  of  this 
company,  but  a  creditor  of  another  company 
which  has  a  claim  of  indemnity  against  the  Cape 
Breton  Company.  He  is  a  contributory,  not  in  the 
sense  of  being  liable  if  called  upon  tojpay  money 
into  the  coffers  of  the  cc»npany  at  the  instance  of 
the  liquidator,  but  he  simply  stands  in  the  position 
of  a  possible  recipient  of  a  share  in  the  baiance  of 
tlic  assets  after  payment  of  the  debts.  There  i» 
no  suggestion  that  any  such  fund  will  ever  exi^ 
or  tltat  it  would  be  called  into  existence  by  lus 
success  in  that  actioiu  It  is  not  necessary  to  rest 
the  judgment  Jipon  that  ground,  because,  on  the- 
merits  of  the  case,  I  am  of  opinion  that  he  has 
entirely  failed.  But  even  if  he  had  made  oat  a 
case  which  would  involve  a  right,  I  should  have 
thought  it  my  duty,  as  a  member  of  this  Hoase,  to 
support  a  judgment  to  the  effect  that  he  could  not 
recover,  not  having  an  interest  which  would 
entitle  him  to  sue. 

Lord  FiTZGEJtALD. — ^My  Lords:  Concurring  as  I 
do  in  the  judgment  proposed  by  Lord  HerschelL 
and  in  thu  reasons  of  Lord  Watson,  it  will  be 
sufficient  for  me  to  say  that  it  appears  clearly  to 
me  that  tlie  appellant  here  has  not  a  particle  at 
interest  in  tho  litigation  which  he  has  instituted, 
and  could  never  possibly  derive  any  benefit  from 
it.  Tliat  being  nis  position  in  that  respect,  I 
entirely  concur  with  Lord  Watson.  The  Court  of 
Appeal,  as  well  as  Pearson,  J.  in  the  court  below, 
dismissed  the  claim  of  the  appellant  upon  the 
ground  that  the  company  had  put  itself  in  a 
po.sition  in  which  this  contract  could  not  be 
rescinded.  There  is  no  doubt  that  Mr.  Fena, 
who  bod  became  a  director  of  the  Cape  Breton 
Company,  was  guilty  of  a  breach  of  duty  if  he  did 
not  disclose  the  fact  that  he  himself  had  a  large 
pecnoiary  interest  in  the  parcbaso  by  the  Cape 
Breton  Company  at  the  stipulated  price  of  these 
three  ooril  areas   to  those  with   Trtiom  he  wss 

.  dealing.  But  I  am  not  by  any  means  satisfied  that 
that  serious  proposition  has  been  made  out. 
Moreover,  there  is  not,  to  my  mind,  a  shred  of 

■  proof  as  to  what,  at  the  time  when  that  norcfaaae 
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-was  made,  was  the  re«l  valne  of  these  three  coal 
areas.  It  is  true  that  they  had  been  purchased 
some  years  before  at  a  much  less  sum ;  but  have 
we  any  element  of  proof  before  ns  upon  which  we 
can  come  to  the  conclusion  at  the  present  moment 
that  the  true  -value,  if  means  had  been  taken  to 
ascertain  the  true  value,  of  the  coal  areas  was  not 
«qual  to  the  price  that  was  then  put  upon  them  P 
There  is  no  such  evidence,  and  the  inference  is 
the  other  way ;  for  yon  have  three  independent 
companies  converted  into  one  by  the  amal^ma- 
tion,  and  agreeing  by  the  amalgamation  agree- 
ment to  purchase  these  three  coal  areas  at  a  sum 
not  exceeding  12,0001.  in  cash  and  30,000!.  in 
shares ;  and  you  have  that  same  company  after- 
wards, when  formed  into  a  new  company,  ratify-- 
ing  and  adopting  that  agreement.  The  inference, 
to  my  mind,  would  be  that  the  price  was  not  an 
unreasonable  one ;  bnt,  -without  drawing  such  an 
Inference,  it  is  only  necessary  to  say  that  we  have 
no  proof  that  the  sum  stipulated  lor  ezoeeded  a 
fair  and  reasonable  price  for  the  coal  areas  at 
that  time.  For  these  reasons  I  concur  in  the 
judgment  which  has  been  announced. 

Lord  Macjja-GHTbh. — My  Lords  :  I  agree.  When 
the  case  was  first  opened  I  was  under  the  impres- 
sion that  the  appellant  had  an  interest  in  the  result 
of  the  application  apart  from  any  question  of  costs, 
and  I  was  also  inclined  to  think  that,  although 
the  evidence  was  meagre  in  the  extreme,  and  the 
'Case  was  presented  in  a  very  fragmentary  and  nn- 
satisfactory  manner,  yet  there  was  something 
-which  the  respondent  ought  to  be  called  upon  to 
answer.  But  I  am  bound  to  say  that,  after  tne  dis- 
cussion which  the  case  has  received,  and  after  the 
▼ory  able  argument  of  Sir  Horace  Davey,  I  am  con- 
finced  that  there  is  no  ground  for  disturbing  the 
•order  of  the  court  below.  The  application  which 
has  g^ven  rise  to  this  appeal  is  made  under 
the  165th  section  of  the  Act  of  1862.  Mr. 
Cayendish-Bentinck,  describing  himself  as  a 
creditor  and  contributory  of  the  company,  charges 
Mr.  Fenn  -with  misfeasance,  or  breach  of  tmst. 
The  act  complained  of  is  the  affixing  the  seal  of 
the  company,  or  causing  the  seal  of  the  company 
-to  be  afoxed,  to  two  agreements,  by  which  certain 
coal  areas  in  which  Mr.  Fenn  was  interested  were 
conveyed  to  the  company,  tliey  paying  a  stipu- 
lated price  for  those  coal  areas.  The  remedy 
-which  was  asked  for  by  the  summons  was  payment 
to  the  official  liquidator  of  the  whole  of  the  purchase 
znoney,  or  at  any  rate-  of  that  portion  of  the 
parcliase  money  which  went  into  Mr.  Fenn's 
pocket.  At  yonr  Lordships'  bar,  and,  as  I 
understand  it,  in  the  court  below,  the  remedy 
was  put  on  somewhat  different  grounds,  and  it 
was  suggested  that,  at  any  rate,  Mr.  Fenn  was 
liable  for  the  difference,  -whatever  it  might  be, 
between  the  sum  of  money  which  was  given  for  the 
property  and  that  which  the  appellant  called  the 
real  -value  of  the  property.  Tne  16.5th  section  of 
the  Companies  Act  of  1862  has  often  come  under 
-dJscuEition,  and  it  has  been  settled,  and  I  think 
rightly  settled,  that  that  section  creates  no  new 
-offence ;  that  it  gives  no  new  rights ;  that  it  only 
provides  a  summary  and  efficient  remedy  for 
rights  which,  apart  from  that  section,  might  have 
been  vindicated  either  at  law  or  in  equity.  It 
has  also  been  settled  that  the  misfeasance  spoken 
of  in  that  section  is  not  a  misfeasance  in  the 
abstract,  but  a  misfeasance  in  the  nature  of  a 
breach  of  tmst  resulting  in  a  loss  to  the  company. 


Apparently  it  has  not  been  hitherto  indiciaUj 
determined  that  the  appellant  is  bound  to  show 
that  he  is  interested  in  the  result  of  the  applica- 
tion, but  I  certainly  think  that  it  must  be  so.  I 
cannot  think  that  Parliament  intebded  that 
a  person  coming  under  the  description  of  a 
creditor,  or  a  contributory,  should  take  upon  him- 
self thenovel  position  and  the  important  functions 
of  a  public  prosecutor  in  a  matter  in  which  he  had 
reallj^  no  concern.  It  was,  therefore,  in  my 
opinion,  necessary  for  the  appellant  to  show  first 
that  Mr.  Fenn  had  committed  a  breach  of  trust, 
or  a  misfeasance  in  the  nature  of  a  breach  of  tmst, 
as  a  director  of  the  Cape  Breton  Company; 
secondly,  it  was  necessary  for  him  to  show  that 
by  reason  of  t^at  misfeasance  the  company  had 
sustained  loss ;  and  it  was  also  necessary  for  him 
to  show  that  he  had  an  interest  in  the  result  of 
the  application.  I  am  of  opinion  that  the 
appellant  has  failed  to  establish  any  one  of  these 
propositions.  The  facts  of  the  case  lie  in  the 
narrowest  possible  compass.  It  appenrs  that 
there  were  three  English  companies  established 
for  the  purpose  of  carrying  on  business  in  Nova 
Scotia.  Each  of  these  companies  was  formed  for 
the  purpose  of  acquiring  and  working  coal 
property  in  Nova  Scotia.  One  of  those  com- 
panies added  to  that  business  the  business  of 
making  and  working  a  railway.  So  far  as 
appears,  these  three  companies  were  independent 
bodies,  and  they  had  a  position  of  respectabUity 
which  may  be  inferred  from  the  possession  of  a 
large  paid-up  capital,  or  a  capital  assumed  to  be 
paid  up,  and  the  existence  of  a  large  debenture 
debt.  It  appears  that  in  the  year  1873  these 
companies  determined  to  amalgamate,  and  they 
considered  that  it  was  for  their  mutual  benefit 
that  the  three  coal  areas  mentioned  in  the 
summon?,  which  belonged  to  a  syndicate  or 
association  in  which  Mr.  Fenn  was  the  managing 
director,  should  be  purchased  provided  they  could 
be  acquired  at  a  price  not  exceeding  42,000{.,  of 
which  one-third  might  be  paid  in  cash ; 
that  would  leave  the  cash  payment  as  14,0001. 
It  seems  to  me  that  there  is  nothing  inconsistent 
with  what  appears  upon  the  face  of  this  amalga- 
mation agreement  in  assuming  that  the  managers 
of  these  three  companies  knew  perfectly  what 
interest  Mr.  Fenn  had  in  the  property,  and  that 
the  subject  of  price  had  bef  n  negotiated.  Shortly 
afterwards  the  Cape  Breton  Company  was 
formed  to  carry  out  this  amalgamation  scheme. 
There  were  to  be  five  directors,  of  whom  Mr. 
Fenn  and  Mr.  Baker,  who  were  interested  in  the 
three  cwvl  areas,  were  to  be  two.  There  were  to 
be  three  other  directors,  who  apparently  had  no 
interest  in  these  three  coal  areas.  It  would 
appear  that  the  price  had  been  the  subject  of 
some  negotiation  in  the  interval  between  the  date 
of  the  amalgamation  agreement  and  the  forma- 
tion of  the  company,  because  the  price,  or  rather 
the  mode  of  payment  of  the  price,  was  somewhat 
altered ;  instead  of  14,0002.  being  paid  in  cash, 
12,000!.  was  to  be  paid  in  cash,  and  the  articles 
provide  that  the  directors  shall  issue  30,000!.  in 
shares.  On  the  6th  Dec.  an  agreement  was  made 
to  purchase  these  three  coal  areas  at  what  was 
the  maximum  price  in  the  articles  of  amalgama- 
tion, and  on  the  17th  Dec.  the  seal  of  the  company 
was  affixed  to  that  agreement.  Mr.  Fenn  and 
Mr.  Baker  were  both  present  on  the  latter  occa- 
sion, but  we  are  not  told  whether  they  took  any 
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part  in  making  this  agreement,  nor  are  we  told 
whether  there  was  any  negotiation  whatever  with 
regard  to  the  price.  For  all  that  appears  Mr. 
Fenn  may  have  disclosed  his  interest  to  hia  co- 
directors,  he  may  have  stood  aside  and  allowed 
them  to  complete  the  agreement.  I  think  it  was 
the  duty  of  the  appellant  to  estahlish  his  case, 
and  I  point  oat  to  your  Lordships  that  certainly 
there  was  sufficient  time  spent  before  this  case 
was  brought  into  conrt.  Apparently  all  the  docn- 
ments  in  the  possession  of  the  company  were 
produced  and  carefully  criticised  and  examined, 
and  the  applicant  had  the  opportunity  at  any  rate 
of  examining  both  Mr.  Fenn  and  the  other  three 
directors,  who,  it  is  snggesfced,  were  kept  in 
ignorance  of  the  real  truth  of  the  transaction.  If 
I  were  asked  to  speculate  or  to  gness  whether 
Mr.  Fenn  disclosed  his  interest  or  not,  I  shonld 
certainly  be  inclined  to  say  that  he  did  so  dis- 
close it ;  I  cannot  see  what  was  to  be  gained  at 
that  date  by  concealment.  We  start  with  the 
amalgamation  agreement,  and  at  the  date  when 
the  purchase  agreement  between  the  new  com- 
pany and  Mr.  Gisborne  was  made  the  owners  of 
the  property  were  the  masters  of  the  situation. 
The  Cape  Breton  Company  had  declared  the 
price  which  they  were  prepared  to  accept,  and  if 
the  owners  of  the  coal  areas  did  not  sell  the  pro- 
perty to  them,  the  whole  amalgamation  scheme 
would  have  fallen  through,  and  everything  that 
had  been  done  up  to  that  time  would  have  come 
to  the  ground.  It  appears  to  me,  therefore,  that 
there  was  no  reason  whatever  for  concealing  from 
the  other  three  directors  the  fact  that  Mr.  Fenn 
was  interested  in  the  property.  Nor  was  the 
price,  in  my  opinion,  so  vety  excessive.  I  think 
it  must  be  taken  that  5500Z.  was  paid  for  the 
property.  The  price  which  the  new  company 
gave  for  it  was  12,0001.  in  cash.  I  think  we  may 
leave  out  of  consideration  the  portion  of  the  pur- 
chase money  which  was  to  be  paid  in  shares, 
which  represented  the  profit  that  was  to  be 
gained,  either  from  working  the  coalfield  or 
from  the  credulity  of  the  public.  However  that 
may  be,  it  clearly  appears  to  me  that  the  appel- 
lant has  not  proved  that  there  was  any  misfea- 
sance, nor  has  be  proved  that  there  was  any  loss. 
With  regard  to  this  part  of  the  case  I  merely 
desire  to  make  one  observation.  I  think  it  was 
the  duty  of  Mr.  Fenn  to  disclose  his  interest  to 
his  co-directors,  and  I  think  that  if  he  omitted 
that  duty  the  omission  was  no  light  matter.  I 
think  that,  if  a  person  in  the  position  of  Mr.  Fenn 
abstained  from  disclosing  his  interest,  and  if  it 
could  be  proved  that  the  other  directors  purchased 
the  property  without  knowing  what  interest  he 
had  in  it,  and  gave  a  larger  sum  than  the  property 
was  really  worth,  it  would  be  very  difficult  for  a 
person  in  that  position  to  escape  from  the  charge 
of  fraud.  I  think  it  would  have  been  a  fraud  to 
have  concealed  his  interest  and  to  have  repre- 
sented in  fact  that  he  was  not  interested  in  the 
property,  and  that  it  belonged  to  other  persons 
who  were  not  connected  with  the  scheme.  I 
think  I  have  now  gone  throusrh  the  case,  and  I 
will  only  add  that  it  appears  to  me  that  the  appli- 
cant has  really  no  interest  in  the  subject-matter 
of  the  application.  I  do  not  think  that  he  is  a 
creditor,  and  as  a  contributory  it  appears  to  me 
that  it  is  utterly  impossible,  upon  the  facts  as 
stated  by  himself,  tnat  he  could  ever  derive 
any  benefit  £rom  this  litigation.     I   therefore 


entirely  concur  in  the  motion  which  has   been 
proposed. 

Ofder  appealed  from  affirmed ;    and    appeal 
dismitsed  wUh  eotts. 
Solicitors   for   the    appellant,    Sarper    and 
Baitcock. 

Flolicitors  for   the  respondent,    Dollman  and 
PrUehard. 
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Nov.  22,  24,  and  Dee.  3. 1887. 

(Before  Cotton,   L.J.,   Sir  Jnuxa  Ha.kken,  and 
liOPES,  L.J.) 

Uequhabt  v.  BcTTEKrau).  (a) 

APPXA.L  rKOM  TB£  CHASCERT  DIVISIOK. 

Cuttoms  Annuity  and  Benevolent  Fund — Will  of 
siibaeriber  not  referring  to  the  fund — Lunaey  of 
eubgoriher — Nomination  hy  court  for  benefit  of 
legateet—^  Geo.  3,  e.  Ixnii. 

The  Cuetoma  Annuity  and  Benevolent  Fund  teat 
ettahliahed  tn  1 816  by  the  Act  56  Geo.  3,  e.  hcxiii., 
for  the  benefit  of  the  toidowi  and  children  or  other 
relativet  of  pertont  employed  in  the  Cuttom* 
Department,  and  rules  were  from  tints  to  time 
made  by  an  organising  committee  under  the  pro- 
visions of  the  Act.  It  was  provided  hy  sect.  9  of 
the  Act  and  Z>v  '^^  rules,  that  the  director*  of  Ike 
fund  might  admit  nominees  of  subscribers,  mho 
need  not  be  relatives,  to  the  benefit  of  the  sum* 
assured. 

H.,  who  was  illegitimate,  and  wa*  never  married, 
effected  an  assurance  with  the  fund  in  1827.  In 
1834  he  went  to  Scotland,  and  shortly  aftentards 
became  insane.  He  never  recovered  sanity,  and 
passed  the  rest  of  hia  life  in  a  lunatic  asylum  in 
Scotland.  Before  he  became  insane  he  made  a 
wiU,  which  did  not  eatpressly  r^er  to  the  inwr- 
ance.  A  curator  bonis  of  H.'s  property  loa* 
appointed  by  the  Court  of  Session,  who  kept  «p 
the  payments  on  H.'s  insuraTiee. 

In  1841  the  then  curator  was  appointed  by  the 
Court  of  Session  nominee  of  H.for  the  heMofcf 
the  legatees  under  his  tcill,  and  he  wa*  formnMl 
admitted  as  nominee  by  the  director*  of  the  fund. 
The  plaintiff  was  subsequently  appointed  euratar, 
and  was  admitted  by  the  directors  a*  nominee  in 
the  place  of  the  former  curator,  and  on  the  death 
of  H.  called  on  the  directors  to  pay  him  the  turn* 
iTMured  and  bonuses. 

Held,  that  it  was  not  necessary  thtU  the  verson 
nominated  should  take  beneficially,  and  that, 
though  the  directors  could  not  oe  forced  to  accept 
a  nominee,  yet  having  accepted  him,  they  toere 
not  now  justified  in  resisting  his  claim.  But  the 
nomination  having  been  for  the  benefit  of  the 
legatees,  he  could  only  recover  to  the  eiUenl  of  the 
benefits  given  by  the  vnll  to  the  legatees. 

Decision  of  North,  J.  (ante,  p.  589)  reversed. 

This  was  an  appeal  from  a  decision  of  North,  J._ 

The  facts  ana  arguments  appear  sufficiently  in 
the  judgment  of  the  court,  and  in  the  report  of 
the  case  before  North,  J.,  ants,  p.  589. 

(a)  Beported  by  W.  C.  Bui,  £■«.,  BuiMar-»UL^«i> 
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E.  A.  Giffard,  Q.C.  and  B.  CampheU  for  the 
pl&intiff. 

Cozent-Hardy,  Q.C.  and  G.  Henderson  for  the 
defendant. 

Cotton,  L.J. — The  defendant  in  th's  action  is 
the  person  who  represents  the  Customs  Annuity 
and  Benevolent  Fund,  and  the  action  is  brought 
hy  the  curator  of  a  gentlemen  of  the  name  of 
Hoyes,  now  deceased,  and  whose  will  we  have 
before  us,  who  for  many  years  was  in  the  Cnatoms 
Department,  and  who  insured  his  life  in  the 
Customs  Annuity  and  Benevolent  Fund.  That 
was  a  fund  whien  was  formed  by  Act  of  Parlia- 
ment and  regulated  by  various  rules  made  under 
the  powers  of  the  Act  of  Parliament,  in  order  to 
provide  annuities  for  the  widows,  children,  and 
relatives  of  those  who  are  employed  in  the 
CoBtom  House,  and  also  for  their  nominees.  Mr. 
Hoyes  was  not  legitimate,  and  he  left  no  widow 
or  children,  and  he  had  no  relatives.  The  ques- 
'tion  is  whether  the  plaintiff,  under  the  clauses 
of  the  Act  and  rules  with  reference  to  nominees, 
is  or  is  not  entitled  to  a  claim  on  the  fund  for  a 
sum  which  is  a  considerable  one,  because  Mr. 
Hoyes  had  been  many  years  insured  in  the  fund. 
Kow  the  fund  was  formed  under  an  Act  of  Parlia- 
ment {£6  Geo.  3,  c.  Ixziii.).  I  do  not  know  that  I 
need  very  particularly  refer,  after  what  I  have 
said,  to  the  provisions  of  the  Act,  except  to 
Beet.  9.  The  general  object  of  the  fund  in  the 
first  instance  was  to  provide  for  the  widows, 
children,  and  relatives  of  persons  employed  in  the 
Custom  House  Department,  and  then  sect.  9  of 
the  Act,  which  introduced  the  power  of  nomina- 
tion, is  as  follows :  "  And  be  it  further  enacted, 
that  the  said  directors  shall  and  may,  if  they 
shall  deem  it  expedient,  admit  any  person  or 
persons  to  be  the  nominee  or  nominees  of  any 
subscriber  to  the  said  fund  who  may  not  be  a 
relative  or  relatives  of  the  said  subscriber ;  and 
the  said  nominee  or  nominees  so  admitted  as 
aforesaid  shall  and  are  hereby  declared  to  have, 
and  thereafter  to  continue  to  have,  to  all  intents 
and  purposes,  the  same  and  the  like  interest  in 
the  said  fund,  and  in  the  advantages  thereof,  as 
if  the  said  nominee  or  nominees  had  been  a 
relative  or  relatives  of  the  said  subscriber,  under 
and  subject  in  every  respect  to  the  rules  and 
regulations  proved  and  ratified  as  aforesaid." 
Then  sect,  lo  enables  and  requires  the  directors 
to  make  rules  which  are  to  be  approved  By  the 
subscribers,  and  from  time  to  time  to  alter  these 
rules.  Now  I  think  the  rule  which  we  shall 
principally  have  to  consider  is  the  23rd  rule  of 
the  Bules  of  1827.  because,  although  there  were 
later  rules,  yet  I  think  Mr.  Hoyes  and  those  who 
claim  in  respect  of  his  insurance  are  entitled  to 
rely  upon  that  rule.  The  previous  rules  had 
provided  that  the  power  of  appointment  which  is 

fiyen  by  the  rules  was  to  be  exercised  by  will, 
at  this  rule  introduced  something  more. 
It  enabled  directions  to  be  give  by  any  deed  or 
mstrument,  or  by  the  will  of  the  insured. 
What  was  the  interest  of  Mr.  Hoyes  in  this  fund  P 
It  was  contended,  on  behalf  of  the  appellant,  that 
he  must  be  considered  to  have  had,  subject  to  the 
power  of  appointment  and  direction  given  by  the 
rules  and  by  the  Act  of  Parliament,  such  an 
interest  in  this  fund  that  it  became  a  part  of  his 
estate  if  it  was  not  disposed  of  in  accordance  with 
the  rules  and  regulations.     I  cannot  accede  to 


that.  It  is  very  true  that  the  fund  which  is  now 
in  question  was  to  a  great  extent  composed  of 
deductions  from  his  salary,  made  from  time  to 
time  under  the  Act  and  rules  ;  but,  as  I  under- 
stand the  Act  and  jules,  they  do  not  give  the 
plaintiff  here  a  right"  to  say  that  this  money  was 
the  property  of  the  deceased  Mr.  Hoyes.  A  sub- 
scriber nas  power  to  direct  its  division  amongst, 
as  I  said,  his  widow,  children,  and  relatives ;  and 
then,  if  there  are  no  nominees,  the  rules  provide 
for  the  distribution  of  the  money.  If  there  is  no 
direction  given  in  accordance  with  the  rules  by 
the  person  who  is  insured,  then  the  rule  provides 
for  the  payment  of  the  money  in  a  certain  way  to 
the  widow  or  children,  and  if  there  is  no  widow  op 
child  then  to  his  next  of  kin  according  to  the 
Statute  of  Distributions.  In  my  opinion  (and  it 
is  supported  by  the  cases  which  have  been  referred 
to)  we  ought  not  to  consider  this  money  as  the 
property  of  Mr.  Hoyes ;  but  merely  that  he  had  a 
right  as  regards  this  fund,  principally  arising 
from  contributions  by  himself  and  other  persons 
in  a  similar  position,  to  dispose  of  it  in  certain 
particular  ways.  Mr.  Hoyes  unfortunately  became 
of  unsound  mind,  and  that  being  so,  it  is  a  ques- 
tion whether  he  was  domiciled  in  Scotland  or  not, 
but  the  Court  of  Session,  having  jurisdiction  over 
him  (he  being  in  Scotland  when  he  became  of 
unsound  mind),  dealt  with  him  and  appointed  a 
curator,  just  as  we  should  here  appoint  a  com- 
mittee. Then,  after  he  became  of  unsound  mind 
and  had  been  declared  by  the  Court  of  Session  to 
be  of  unsound  mind,  a  question  arose  with  refer- 
ence to  his  position  as  regards  the  fan(l.  He  had 
subscribed  for  some  years,  and  he  would  have  to 
go  on  subscribing  or  would  forfeit  the  benefit  to 
be  obtained  from  the  subscriptions  which  had  been 
already  made.  There  was  some  correspondence 
between  the  then  curator  and  the  directors  of  the 
fund,  and  the  latter  were  quite  willing  to  deal 
fairly  with  Mr.  Hoyes,  but  if  he  did  not  go  on 
subscribing  his  interest  would  be  lost.  He  had  at 
that  time  not  appointed  or  submitted  to  the 
directors  any  nominees  whom  he  desired  them  to 
admit.  It  waa  not  8u£Bcient  for  a  person  insured 
merely  to  submit  nominees  to  the  directors,  it 
was  necessary  that  the  directors  should  admit  the 
persons  nominated.  A  correspondence  took  place, 
though  it  is  not  veir  material,  on  behalf  of  the 
curator  and  on  behalf  of  the  persons  named  in  a 
will  of  Mr.  Hoyes,  which  has  since  been  proved 
and  which  was  found  amongst  his  papers  which 
were  opened  when  he  became  lunatic.  Attempts 
were  made  to  get  either  the  legatees  or 
the  curator  admitted  as  nominees  of  Mr. 
Hoyes,  but  the  directors  said,  and  I  think 
very  i-easonably  :  "  We  cannot  do  this.  The  will 
was  not  a  will  in  any  way  referring  to  the  fund, 
and  we  shall  not  admit  either  the  legatees  or  the 
curator  unless  we  get  some  direction  from  a 
competent  court  that  we  are  to  do  so,"  but 
they  were  very  willing  to  give  every  facility 
towards  the  admittance  and  acceptance  of  anyone 
as  nominee  of  Mr.  Hoyes,  the  lunatic,  who  was 
appointed  by  a  competent  court.  A  petition  was 
then  presented  to  the  Court  of  Session,  which,  as 
I  have  said,  has  jurisdiction  in  lunacy.  _  The 
court  was  asked  to  appoint  the  petitioner 
nominee  of  Mr.  Hoyes  "for  behoof  of  the 
legatees  "named  in  his  will  thereto  appended,  in 
respect  of  his  interest  as  a  subscriber  to  the 
Customs  Annuity  and  Benevolent  Fund,  in  terms 
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of  the  statute  and  regulations.  "  or  to  nominate  i 
and  appoint  the  said  legatees  themselves  for  their 
respective  interests  as  aforesaid,  to  be  Mr.  Hoves' 
nominees,  as  a  subscriber  to  the  said  fund,  and  to 
direct  the  petitioner  to  communicate  such  appoint- 
ment to  the  directors  for  their  acceptance  and 
admission  as  parties  interested  in  the  fund  in 
terms  of  the  statute  and  regulations,  or  otherwise 
to  authorise  the  petitioner  to  surrender  the  policy 
efEected  by  Mr.  Hoyes  on  his  life  as  aforesaid." 
He  had  no  right  to  surrender  the  policy,  but  that 
was  one  of  the  alternatives.    The  petitioner  says : 
"  Either  appoint  me  the  curator  on  behalf  of  the 
legatees  as  nominees,   or   appoint  the  legatees 
nominees,  or  authorise  the  curator  to  deal  with 
this  interest  in  the  fund  which  may  have  been 
gained  already  by  subscriptions,  by  making  such 
terms  as  I  can  with  the  then  directors."    Then 
this  order  Tjcas  made  on  the  13th  July  1841 : 
"  The  Lords  having  advised  this  petition  nomi- 
nate the  petitioner,  John   Forsyth,  nominee  of 
Lewis  Bobert  Hoyes,  for  behoof  of  the  legatees 
under  that   gentleman's  will,  appended  to  this 
petition,  to  ixis  interest  as  a  subscriber  to  the 
Gnstoms  Ajmuity  and  Benevolent  Fund,  in  terms 
of  the  statute  and  regulations,  and   direct   the 
petitioner  to  communicate  such  appointment  to 
the  directors  for  their  acceptance  and  admission 
as  parties  interested  in  the  fund  in  terms  of  the 
Statute  and  regulations."    The  rest  of  the  petition 
was  dismissed,  and  no  order  made  upon  it.    After 
that  was   done  the   directors  of  tne  fund  were 
communicated  with,   and    a  legal   opinion  was 
obtained  by  the  curator  from  a  gentleman,  who 
generally    advised    the   directors    of   the  fund. 
After    some    considerable    correspondence    the 
directors  not  only  received  this  nomination,  but 
they  admitted  the  nominee  appointed  as  a  nomi- 
nee of  Mr.  Hoyes.  It  was  very  fairly  admitted  by 
the  counsel  who  appear  on  behalf  of  the  fund,  that 
that  nomination  must  have  the  same  effect  as  if 
it  had '  been  made    by  the  subscriber    himself. 
That  admission  was  made  in  the  court  below  by 
Mr.  Cozens-Hardy,  and  it  was  repeated  here,  as 
one  would  expect.    Kow,  what  has  been  done  by 
North,  J.  P     I  think  he  was  in  error,  notwith- 
standing that  admission,  which  to  my  mind  was 
made  perfectly  plainly  and  is  perfectly   plain, 
in  going  into  the  consideration  of  the  question 
whether  the  Court  of  Session  had  power  to  make 
any  nomination.    In  this  court  the  powers  of  the 
Court  of  Session  are,  as  a  matter  of  fact,  to  be 
decided  on  evidence,  and  when  the  counsel  for 
the  defendant  has  said  he  does  not  want  to  go 
into  that  question  of  fact,  and  has  admitted  that 
the  order  made  by  the  Court  of  Session  has  the 
same  effect  as  if  it  was  a  nomination  by  the 
person  himself,  Mr.  Hoyes  the  insured,  in  my 
opinion  we  ought  to  accept  that  admission,  and 
accept  it  without  any  question ;  and  that  it  would 
be  wrong  to  say  that  tne  Court  of  Session  did  not 
know  its  own  powers,  because  it  clearly  con- 
sidered it  had  this  power.    But  still,  of  course, 
that  does  not  settle  the  question,  because  I  think 
Mr.  Cozens-Hardy  is  quite  right  in  saying  that 
the  nomination  is  only  to  have  the  same  efieot  as 
if  it  was  a  nomination  by  Mr.  Hoyes.    What  is 
the  effect  of  that  P   The  admission  by  the  directors 
of  the  fund  was  in  the  exact  terms  of  this  order. 
They  admitted  it  as  it  was ;  and  the  first  objec- 
tion raised  as  to  this  nomination  was  this,  that 
eren  if  it  bad  been  made  by  Mr.  Hoyes  himself  it 


would  be  a  bad  nomination,  because  under  the 
rules  and  orders  the  nominee  is  to  be  a  person 
who  is  to  take  for  his  own  bens&t.  In  a  qualified 
sense  I  do  not  think  it  can  be  said,  though  it  is- 
not  necessary  to  decide  it  here,  that  the  nomi- 
nation must  necessarily  say  that  the  money  is 
to  go  into  the  pocket  of  the  nominee;  but  I 
do  think  it  was  necessary,  when  any  nomina' 
tion  was  submitted  to  the  directors,  that  they 
should  know  for  what  purpose  that  nomina- 
tion was  made,  and  that  they  should  be  told 
who  was  really  to  receive  and  have  the  money; 
and  here  there  was  a  distinct  statement  that, 
although  that  curator  is  a  nominee,  he  is  to  be 
a  nominee  for  behoof  of  the  legatees  named  in 
Mr.  Hoyes'  wiU.  If  it  be  necessarv  that  the- 
nominee,  under  the  rules  and  Act  of  i^arliament, 
shall  be  the  person  to  put  the  money  into  his  own 
pocket,  I  think  James,  L.J.,  in  Be  Focoel^a  PoUeif 
(25  L.  T.  Bep.  N.  S.  233;  6  Ch.  App.  24),  dis- 
poses  of  that  objection,  because  he  says,  if  thafc 
IS  so,  then  this  must  be  taken  as  a  nomination  in 
favour  of  the  legatees  named  in  the  will.  I  think 
this  was  the  diJOScnlty  that  the  directors  of  the 
fund  appear  to  have  had  as  to  admitting  the 
legatees.  They  wished  to  have  someone  submitted 
as  a  nominee  and  accepted  by  them,  who  could 
give  a  good  discharge  for  the  money,  so  that 
there  should  not  be  a  difficulty  in  the  way  of 
their  getting  a  good  discharge  for  it  if  it  wa» 
ever  paid  over,  and  the  object  for  which  this 
nomination  was  made  is  here  submitted  to  the 
directors,  and  the  persons  are  named  who  were 
to  put  the  money  into  their  pockets  when  and  if  it 
was  paid.  Although  I  do  not  say  that  this  was- 
a  regular  and  ordinary  nomination,  in  substance 
we  have  the  persons  who  were  to  put  the  money 
into  their  pockets  submitted  to  the  directors,  and 
they  approved  of  that  course  by  admitting  the 
curator  on  behalf  of  legatees  named  in  the  wilL 
Then  it  is  said  there  has  been  no  snfficient  ap- 
pointment. Wliat  was  done.'  This  order  was- 
submitted  to  the  directors.  I  do  not  know 
whether  a  copy  of  it  was  actually  sent,  but  they 
mnst  be  taken  to  have  had  it  submitted  to  them. 
They  had  the  order  and  the  petition.  The  will  of 
this  gentleman  was  a  holograph  will,  and  waa 
executed  before  the  Wills  Act,  and  has  been 
proved  in  England  and  in  Scotland.  Though  the 
directors  might  have  objected  to  the  purpose  for 
which  the  nomination  was  made,  and  for  which  the 
admission  was  asked,  is  there  not  here,  thon^ 
the  instruments  are  irr^ular,  sufficient  to  justify 
the  conrt  in  holding  that  the  directors  of  the- 
fund,  after  what  has  taken  place,  cannot  refuse 
to  pay  over  the  sum  insured  so  far  as  required 
for  the  purposes  of  the  will  P  I  wiU  allude  i» 
that  presently.  The  rule,  as  I  have  already 
stated,  which  I  think  we  mnst  principally  con- 
sider, is  the  23rd  rule  of  the  Rules  of  1827.  That 
rule  provides  that  the  capital  money  insured  by 
a  subscriber  "  shall  be  available  in  such  manner 
and  proportions  as  he  may  direct  by  any  deed  or 
instrument,  or  by  his  will,  for  the  benefit  of  his 
widow,  children,  and,  relatives,  and  for  such 
nominee  who  shall  have  been  duly  admitted  by 
the  directors."  Now,  therefore,  not  only  must 
the  person  nominated  be  admitted  by  the  directors 
as  the  nominee,  but  if  there  are  several  persons 
between  whom  the  fund  is  to  be  distributed  the 
directors  must  have  a  deed  or  instrument  to- 
certify  to  them  who  it  was  the  subscriber  in- 
Digitized  by 
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tended  to  benefit.  Although  if  in  regular  form 
the  instrumeat  frag  distinct  from  the  nomina- 
tion— which  I  do  not  think  it  necessarily  was — 
jet  if  the  nomination  was  signed  by  the  insumd 
-stating  how  the  nominees  were  to  take,  in  my 
■opinion  that  would  be  qnite  sufficient,  nnd  it 
would  be  perfectly  regular.  But  here  Mr.  Hoyes, 
being  incompetent  at  the  time  to  make  any 
nomination,  and  his  will  not  being  of  itself  a 
sufficient  appointment  of  this  fund,  the  directors 
-accepted  this  order,  accompanied,  as  it  was, 
with  the  will  of  the  testator,  as  a  sufficient 
nomination  for  the  purpose  of  enabling  the  fund 
to  be  divided  amongst  thelegateen,  and  they  con- 
sidered the  order  and  the  will  sufficient  instru- 
ments to  poiut  out  to  them  how  this  fund  was 
to  be  employed  for  the  nominees ;  one  may  say 
for  the  legatees  or  the  curator  on  their  behalf. 
For  many  years  they  acted  on  tha».  belief,  and  I 
-do  not  suggest  there  was  anything  otherwise 
than  the  greatest  fairness  ou  their  part.  Now 
"they  have  been  differently  advised.  They  have 
been  advised  they  cannot  properly  act  on  that 
nomination.  I  think  that  is  erroneous.  They 
have  accepted  a  nominee  of  this  fund  in  a 
nomination  pointing  out  for  whose  benefit  the 
nomination  is  made,  and  into  whose  pocket 
the  fond,  when  it  is  distributed,  is  to  go.  In 
«ny  opinion,  therefore,  the  decision  of  North,  J. 
was  erroneous,  and,  although  here  it  was  not  a 
nomination  which  could  have  been  forced  upon 
the  directors,  nor  a  direction  as  to  the  empfoy- 
ment  or  enjoyment  of  the  fnnd  which  thej 
oonld  have  been  forced  to  accept,  yet,  as  they 
Accepted  it,  and  waived  any  difficulty  as  to  form, 
«nd  did  not  raise  any  objection  on  tne  groand  of 
irregularity,  the  mere  irregularity,  if  there  was 
«ny  treating  this  as  a  nomination  made  bj  the 
man  himself,  does  not  justify  them  in  resisting 
entirely  the  claim  of  the  plaintiff  in  this  action, 
■and  saying  there  is  no  nominee  nor  sufficient 
-direction  as  to  how  the  fund  is  to  be  applied  for 
the  benefit  of  the  nominee.  In  my  opinion, 
-therefore,  the  plaintiff  is  entitled  to  be  con- 
sidered a  nominee  ou  behalf  of  the  legatees 
named  in  the  -will  with  sufficient  direction  as  to 
the  distribution  of  the  fund  by  an  instrument 
-aubmitted  to  and  adopted  and  approved  by  the 
directors,  but,  in  my  opinion,  tnis  is  only  a 
nomination  in  favour  of  the  legatees  to  the  extent 
.of  the  benefits  to  which  they  are  entitled  under 
the  -will,  and  the  curator  is  not  entitled  to  take 
the  money  -without  reference  as  to  how  far  it  is 
required  for  the  purpose  of  the  wi'.l.  The  let^tces 
.cannot  by  that  nomination  get  an  increase  of  their 
legacies ;  their  legacies  will  not  be  doubled.  If 
the  legatees  have  been  already  paid  out  of  the 
-estate,  the^  -will  get  nothingfrom  the  nomination 
and  direction  given  by  Mr.  Hoyea,  because  it  was 
a  direction  to  pay  this  money  to  the  curator  for 
•the  purpose  of  making  good  (I  think  the  Scotch 
term  would  be  "  implement ")  the  directions  con- 
tained in  the  will.  Here  the  residuary  legatee, 
who,  if  he  was  alive,  would  take  everything 
not  otherwise  disposed  of,  died  in  the  lifetime 
-of  the  testator.  Then  there  is  this  further 
question.  If  Mr.  Hoyes  wa<i  domiciled  in  Scot- 
land, the  death  of  the  residuary  legatee  would 
not  cause  a  lapse,  because  the  heir  of  the 
-residual^  legatee,  Lewis  Hoyes,  would  take  the 
residue  in  place  of  the  residuary  legatee.  But  I 
'Understand  there  is  a  question  about  the  domicile 


of  Mr.  Hoyes  which  has  not  yet  been  decided, 
and  therefore,  if  the  directors  of  the  fund  require 
it,  it  may  be  necessary  to  have  an  inqoiry  on  that 
point  in  order  to  enable  ns  to  see  now  far  this 
plaintiff  ran,  in  the  events  which  have  happened, 
claim  this  fnnd,  or  any  part  of  it. 

Sir  James  Hannbn. — ^I  am  of  the  xame  opinion. 
Before  giving  my  reasons,  I  will  call  attention  to 
the  fact  that  these  transactions,  the  validity  of 
which  we  are  now  considering,  took  place  so  long 
ago  as  1841 ;  that  the  directors  of  the  fund  had 
their  attention  called  to  all  the  circumstances  of 
the  case,  and  they  saw  the  advice  given  by  their 
own  standing  counsel,  and  also  tne  advioe  of 
other  eminent  counsel  sanctioning  the  course 
which  was  adopted.  They  themselves  required 
that  they  should  have  the  protection  of  the 
decision  of  a  competent  court,  and  that  decision 
was  accordingly  obtained,  and  the  course  so  re- 
commended by  the  court  was  deliberately  adopted 
by  the  directors,  and  has  ever  since  been  acted 
upon  by  the  payment  of  large  sums  annually  ont 
of  the  estate  of  the  deceased.  Now,  in  these  cir- 
cumstances it  certainly  appears  to  me  that  the 
coart  ought  not  to  be  too  astute  in  discovering 
reasons  why  this  transaction  should  be  defeated ; 
on  the  contrary,  if  any  reasonable  constmction 
can  he  put  upon  it  by  which  it  may  be  maintained, 
it  is  our  duty  to  adopt  that  osnstmction.  It 
appears  to  me  there  is  such  a  reasonable  con- 
struction. The  Act  no  doubt  is  an  Act  primarily 
for  the  creation  of  a  fund  for  the  benefit  of  His 
wives  and  children  or  other  relatives  of  officers 
in  the  Customs ;  bnt  power  is  given  by  the  9th 
section  of  the  Act  to  introduce  certain  other 
persons,  though  entirely  subject  to  the  oontrol 
and  discretion  of  the  directors.  The  section 
says  :  "  The  said  directors  shall  and  may,  if  they 
shall  deem  it  expedient,  admit  any  person  or  persons 
to  be  the  nominee  or  nominees  of  any  subscriber 
to  the  said  fund,  who  may  not  be  a  relative  or 
relatives  of  the  said  subscriber;  and  the  said 
nominee  or  nominees  so  admitted  as  aforesaid 
shall  and  are  hereby  declared  to  have,  and  there- 
after to  continue  to  have,  to  all  intents  and  pnr- 
poses,  the  same  and  the  like  interest  in  the  said 
Tund,  and  in  the  advantages  thereof,  as  if  the  said 
nominee  or  nominees  had  been  a  relative  or 
relatives  of  the  said  subscriber,  under  and  sub- 
ject in  every  respect  to  the  rules  and  regulations 
approved  and  ratified  as  aforesaid."  That  -was 
to  be  carried  ont  under  rules  which  would  have 
the  force  of  an  Act  of  Parliament,  and  in  the  first 
instance  the  rule  which  -was  in  force  was  the  25th 
of  those  made  in  June  1819.  By  the  language  of 
that  rule,  as  it  seems  to  me,  the  manner  in 
which  the  nominees  were  to  be  admitted  is  left 
in  considerable  obscurity;  bnt  I  need  not 
dwell  upon  that,  because,  whether  it  was  thought 
necessary  to  alter  the  effect  of  that  role, 
or  merely  to  amend  its  language,  it  was  altered 
by  the  Knles  of  1827,  which  were  in  force  at  the 
time  when  this  insurance  was  effected.  By 
rule  23  of  those  rules,  it  is  provided  that  the  fond 
"  shall  be  available  in  such  manner  and  propor- 
tions as  he  may  direct  by  any  deed  oi*  instrument, 
or  by  his  will,  for  the  benefit  of  his  widow, 
children,  and  relatives,  and  for  such  nominees 
who  shall  have  been  duly  admitted  by  the  direc- 
tors." Now,  it  is  to  be  observed  that  rule  only 
shows  that  the  insured  is  to  direct  by  "  deed  or 
instrument ; "  any  form  of  instrument  therefore 
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is  sufiBcient.  No  formalities  are  prescribed,  and 
if  there  is  anythins:  which  fulfils  the  description 
of  an  instrnment  by  which  the  insured  has  con- 
veyed his  direction  to  the  directors  as  to  the 
nominee  whom  he  desires  to  be  admitted,  and 
they  accept  him,  the  terms  of  that  rule  have  been 
fulnlled.  Now,  this  gentleman  having  become 
insane,  it  was  undoubtedly  impossible  for  him 
personally  to  put  in  force  the  powers  given  to  him 
by  the  insurance  and  the  rules.  In  the  circum- 
stances, application  was  made  to  the  Court  of 
Session  in  Scotland,  for  them  to  give  that  direc- 
tion which  should  be  a  protection  to  the  directors 
in  making  any  dispositions  of  this  fund.  An 
admission  was  made  in  the  course  of  this  case, 
that  that  order  of  the  Court  of  Session  was  as 
effectual  as  it  would  have  been  if  made  by  the 
subscriber  himself,  being  sane,  in  his  lifetime. 
North,  J,  has  considered  that  he  was  not  bound 
by  that  admission.  It  appears  to  me,  however, 
for  the  reasons  which  have  been  dealt  with 
by  Cotton,  L.  J.,  that  that  is  incorrect.  Questions 
of  Scotch  law  are  dealt  with  in  English 
courts  as  questions  of  fact,  over  which  counsel 
have  control ;  that  is,  in  the  sense  of  beincr 
empowered  to  dispense  with  proof  of  them  by 
admission.  It  appears  to  me,  therefore,  that  the 
efEeot  of  that  admission  is,  that  we  must  deal  with 
the  case  precisely  as  though  the  substance  of  that 
order  had  been  communicated  to  the  directors  by 
the  deceased  himself.  Now  what  would  be  the 
effect  of  that?  It  would  hare  been  a  distinct 
intimation  to  them  that  he  desired  the  person 
named  to  be  admitted  as  his  nominee ;  and  not 
ocly  that,  but  that  he  desired  it  to  be  for  the 
benefit  of  the  persons  mentioned  in  the  will. 
Reserving  for  the  moment  the  question  whether 
or  not  any  person  could  be  appointed  nominee, 
not  for  his  own  benefit  but  for  the  benefit  of 
somebody  else,  is  it  not  clear  that  that  would 
have  been  effectual  P  It  not  only  appoints  the 
nominee,  but  it  expresses  the  purposes  for  which 
he  is  to  be  admitted,  viz.,  as  nominee  for  the 
benefit  of  certain  persons  who  are  named  or 
described.  Upon  this  point  we  do  not  differ 
from  the  opinion  expressed  by  North,  J.,  because 
I  see  that  he  says  that  he  was  of  opinion  that  the 
argument  which  had  been  urged  before  him,  that 
the  introduction  of  the  name  of  the  nominee  was 
only  to  bring  the  person  so  named  within  the 
class  of  persons  who  could  take  the  benefit  of 
some  subsequent  instrument  or  disposition  on  the 
part  of  the  directors  had  been  pushed  too  far, 
and  he  says  {anU,  p.  594 ;  36  Ch.  Div.  72) :  "  If 
there  was  nothing  but  a  nomination  by  the 
insured  of  the  person  to  stand  in  the  position  of 
a  relative,  it  does  not  seem  to  me  there  would  be 
anything  to  point  nut  what  his  interest  was,  and 
it  may  be  that,  if  the  insured  died  intestat-e  and 
without  making  any  other  disposition,  the 
nominee  would  stand  in  the  same  position  as  a 
relative  taking  an  interest  in  the  fund.  But,  on 
the  other  hand,  if  the  insured  were  to  make  a 
nomination,  and  at  the  same  time  to  say  that 
that  nomination  was  to  be  for  the  benefit  of  the 
person  named,  it  seems  to  me  that  then  the 
nomination  would  fulfil  the  double  purpose  of 
bringing  the  person  named  within  the  objects  of 
the  power  and  conferring  a  benefit  upon  him." 
As  I  say,  reserving  the  question  of  wnether  the 
nominee  could  take  for  the  benefit  of  anybody 
else,  that  appears  to  me  to  be  the  correct  view 


of  the  Act.  Here  the  order  of  the  Court  of 
Session  distinctly  describes,  not  merely  the  person 
who  is  to  take  for  the  purpose  for  which 
that  nominee  has  been  appointed  so  to  take, 
namely,  for  the  benefit  of  other  persons,  but 
it  contains  in  itself,  not  merely  a  nomination, 
but  a  direction  as  to  the  manner  in  which  the 
deceased  intended  his  interest  in  that  fund  to  be 
disposed  of.  Then  there  only  remains  the  question 
whether  or  not  a  nominee  must  be  a  person 
taking  solely  in  his  own  interest.  In  my  opinion 
it  is  not  the  meaning  of  the  language  of  the  Act 
and  rules.  I  agree  that  the  directors  must  have 
full  opportunity  of  exercising  their  discretion  as 
to  whether  they  will  admit  the  nominee  or  not; 
but  if  they  know  all  the  circumstances,  if  th^ 
see  that  the  purpose  for  which  the  nominee  is 
intended  to  be  mtroduced  is  one  which  they 
approve  of,  then  we  are  entitled  and  bound  to 
couple  the  interest  of  the  persons  who  are  the 
ultimate  objects  of  the  insured  bounty  together 
with  the  individual  who  is  named  to  take  on  their 
behalf;  and  that  seems  to  me  the  view  which 
the  Court  of  Session  took,  and  which  would 
make  clear  the  meaning  of  the  language  of 
the  order  upon  which  some  comments  have 
been  made.  The  order  directs  that  Forsyth  is  to 
be  appointed  a  "  nominee  "  of  Hoyes  "  for  behoof 
of  the  legatees"  nnder  that  gentleman's  will 
"  appended  to  this  petition,"  and  then  it  further 
directs  "  that  the  petitioner  communicate  the  said 
appointment  to  the  directors  for  their  acceptance 
as  parties  interested  in  the  fund  in  the  terms  of 
the  statute  and  regulations  ;"  by  which  the  court 
appears  to  have  meant  that,  according  to  their 
view,  the  admission  of  Forsyth  as  a  nominue  for 
these  legatees  would  make  them  partners  in- 
terested in  the  fund  in  the  terms  of  the  statute 
and  regulations,  and  the  court  requests  that  the 
directors  will  on  that  footing  admit  these  several 
persons.  The  directors  have  not  altered  the  form, 
they  have  not  made  any  restrictions,  but  they 
have  admitted  Forsyth  in  the  terms  of  the  order 
of  the  court.  It  appears  to  me,  therefore,  that 
they  intended,  as  the  court  intended,  that  the 
nominee  for  behoof  of  the  legatees  and  the 
legatees  were  to  be  treated  as  the  nominees  of  the 
person  interested,  in  the  manner  described  in  that 
order,  namely,  to  take  the  interest  which  the 
insured  himself  had  power  of  disposing  of.  Now, 
several  cases  have  been  referred  to,  and  there  is 
only  one  in  which  the  question  which  has 
been  discussed  before  us  has  really  arisen,  and 
that  was  Be  Maclean's  Truatt  (31  L.  T.  Rep. 
N.  S.  633 ;  L.  Rep.  19  Eq.  274).  In  that  case  the 
late  Master  of  the  Rolls  held  that  a  nominee  could 
take  as  trustee  for  others ;  and  the  only  adverse 
comment  on  that  decision  which  has  been  made 
to  us  is  that  in  that  case  the  amount  involved 
was  small.  But  the  la(e  Master  of  the  Rolls  was 
not  a  judge  who  would  decide  a  case  in  a  way 
contrary  to  what  he  thought  was  the  law  because 
the  amount  in  dispute  was  small.  That  is  the 
only  case  in  which  the  question  has  arisen,  because 
in  the  other  cases  no  nominee  had  been  admitted 
by  the  directors.  For  these  reasons  it  appears  to 
me  that  the  decision  of  North,  J.  cannot  be 
maintained. 

LoFZS,  L.J. — I  agree,  and  I  have  nothing  to 
add. 

Solicitors :  for  the  plaintiff.  Ford,  Banke»,  and 
Ford;  for  the  defendant,  Fot9 and  Ledtihaiiu 
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HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Od.  28, 29,  Nov.  5  ami  9, 1887. 

(Before  Kay,  J.) 

Be  The  Addlbstone  Linoleum  Company  Limited; 
E»  parte  Benson  and  othebs.  (a) 

Company — Paid-up  iharet — latue  at  a  discount — 
Contract  as  to — Non-registraiion  under  Com- 
panies Act  1867  (30  ^  31  Vict.  c.  131),  s.  25— 
Winding-up^Contributory — Claim  for  damages 
—Companies  Act  1862  (26  ^  26  Vict.  c.  89), 
«.  38,  sub-sect.  7. 

By  virtue  of  a  resolution  a  liinited  company  issued 
to    original    shareJwlders   part  of  its   nominal 
capital    in    "fuUy     paid-iip "     101.    preference 
shares,  at  25  per  cent,  discount,  71.  10«.  per  share 
being  paid  h/  such  shareholders.     No  contract 
was  registered  as  required   by    sect.  25  of  the 
Companies  Act  1867.      The  company  was  sub- 
sequently ordered  to  b"  wound-up,  and  the  holders 
oftlte  preference  shares  having  been  placed   on 
the  list  of  contribtUories,  calls  were  made  on  them 
for  the  unpaid  21.  lOa.  per  share.     The  preference 
shareholders  then  applied  by  summons  for  leave 
to  prove  in  the  winding-up  for  damages  to  the 
amount  of  the  call,  on  the  ground  of  breach  of  the 
eoatraet  to  issue  fuUy  paid-up  shares. 
Meld,  that  the  preference  shareholders,  by  retaining 
Vie  shares  and  claiming  damages,  were  making 
such  claim,  in  their  character  of  members  of  the 
company;  and  that  the  same  was  like  a  claim  by 
way  of  dividends  and  profits,  and  came  within 
the  words  "  or  otherwise  "  in  sub-sect.  7  of  sect.  38 
of  the  Companies  Act  1862. 
Held   also,  that  if  the  applicants  were  entitled  to 
claim  damages  at  all,  that  claim,  could  not  be 
made    in    competition    with    creditors    in    the 
icinding-up  whose   debts  were  not  due  to  them 
in  the  character  of  shareholders ;  and  that  there- 
fore the  application  mnsi  be  refused. 
Houldsworth  v.  The   City  of  Glasgow  Bank  (42 
L.    T.    Bep.  N.  8.   194;    5    App.    Cas.    317) 
followed. 
Be  Government  Security  Fire  Insurance  Com- 
pany ;  Mudford's  Claim  (42  £.  T.Bep.  N.  5.825; 
14    Ch.  Biv.  634),  and  Be  Great  Australian 
Gold  Mining  Company;  Ex  parte  Appleyard 
(45  L.  T.  Bep.  N.  S.  652;  18  Ch.  Biv.  fe7),  dis- 
tinguialied. 
In  1877  the  above-named  company  -was  regis- 
tered under  the  Companies  Ants  with  a  nominal 
capital  of  25,0001.  in  2500  shares  of  lOi.  each. 

By  articln  16  of  the  articles  of  association  of 
the  company  the  directors  were  authorised  from 
time  to  time  to  issue  such  portion  of  the  capital 
as  should  not  have  been  subscribed  for  and 
allotted,  with  such  special  privileges  with  refer- 
ence to  preferential,  guaranteed,  fixed,  fluctuating, 
redeemable,  or  other  dividend  or  interest,  or 
otherwise,  as  should  from  time  to  time  be  de- 
termined by  a  general  meeting. 

At  a  general  meeting  of  the  company,  held  on 
the  8th  Feb.  1881,  a  resolution  was  passed 
authorising  the  directors  to  issue  part  of  the 
nominal  capital  of  the  company  in  the  form  of 
750  5  per  cent,  preference  shares  of  lOi.  each, 
every  existing  shareholder  to  be  entitled  to  one 

(a)  Beported  by  E.  A.  SCBATOHLar,  Em).,  Bsrrlster'«Wl«w. 


such  share  at  25  per  cent,  discount  for  each 
ordinary  share  held  by  him. 

In  pursuance  of  that  resolution  several  of  the 
original  shareholders  applied  for  preference 
shares,  and  the  same  were  allotted  to  them  at  the 
25  per  cent,  discount,  71.  10<.  being  paid  by  the 
allottees  on  each  share. 

To  each  allottee  was  handed  a  certificate  de- 
claring him  to  be  the  holder  of  so  many  "  pre- 
ference shares  of  lOJ.  fully  paid  up." 

No  contract  for  the  issue  of  shares  at  a  discount 
was  filed  with  the  Registrar  of  Joint  Stock 
Companies  as  required  by  sect.  25  of  the  Com- 
panies Act  1867. 

On  the  9th  May  1885  an  order  was  made  for  the 
compulsory  winding-up  of  the  company. 

Eventually  the  ordinary  shareholders  who  held 
preference  shares  were  settled  on  the  list  of 
contributories  in  respect  of  such  preference  shares, 
and  on  the  20th  May  1887,  an  order  was  made  on 
the  preference  shareholders  for  a  call  of  22.  10«. 
per  share,  being  the  balance  unpaid  in  respect  of 
each  102.  preference  share. 

A  summons  was  taken  out,  on  behalf  of  Benson 
and  others,  who  were  certain  of  the  preference 
shareholders,  asking  for  leave  to  prove  in  the 
winding-up  against  the  company  in  damages  to 
the  amount  of  the  call  "for  alleged  breach  of 
contract,  or  otherwise,  in  relation  to  the  issue  of 
the  preference  shares." 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

The  question  argued  was,  whether  a  shareholder 
who  had  taken  and  paid  for  a  "  fully  paid-up " 
share  at  a  discount,  and,  on  the  company  being 
wound-up,  was  placed  on  the  list  of  contribu- 
tories in  respect  of  the  unpaid  balance  of  the 
share,  was  entitled  to  prove  in  the  winding-up  (in 
competition  with  any  other  creditor  not  being  a 
member  of  the  company)  for  damages  for  the 
company's  "  breach  of  contract "  to  the  extent  of 
the  balance  he  was  called  upon  to  pay ;  or 
whether  the  case  came  within  suo-sect.  7  of  sect. 
38  of  the  Companies  Act  1862,  as  a  claim  "  by  way 
of  dividends,  profits,  or  otherwise." 

Farwell,  for  the  applicants,  relied  upon 
Re  The  Qovemment  Security  Fire  Insurance  Conk- 

pany  Limited ;    Mudford's  Claim,  42  L.  T.  Bep. 

N.  S.  825  ;  14  Ch.  Div.  634 ; 
Re  The  Great  Australian  Oold  Mining  CompaiM 

Ijimited ;  Ex  parte  Appleyard,  45  L.  T.  Bep.  N.  S. 

5.W  ;  18  Ch.  DiT.  587. 

He  referred  also  to 

Re  The  Qovemment  Security  Fire  Inturanee  Com- 
pany Limited;  White's  case,  S9  L.  T.  Bep.  N.  S, 
8^ ;  12  Ch.  Div.  511 ; 

Houldrworth  v.  The  City  of  aiasgow  Bank,  42  L.  T. 
Bep.  N.  S.  194;  5  App.  Cas.  317. 

Marten,  Q.C.  and  F.  Beaufort  Palmer  for  the 
official  liquidator.  —  The  claim  of  the  appli- 
cants is  made  in  their  character  of  members  of 
the  company.  By  sub-sect.  7  of  sect.  38  of  the 
Companies  Act  1862  no  sum  due  to  any  member 
of  the  company  "  in  his  character  of  a  member, 
by  way  of  dividends,  profits,  or  otherwise,"  is  to 
be  deemed  to  be  a  debt  of  the  company,  payable 
to  such  member  in  a  case  of  competition  between 
himself  and  any  other  creditor  not  being  a 
member  of  the  company ;  but  any  such  sum  may 
be  taken  into  account  for  the  purposes  of  the 
final  adjustment  of  the  rights  of  the  contributories 
amongst  themselves.    In  other  words,  the  claim 
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of  the  members  is  postponed  to  the  claims  of  the 
creditors.  This  would  inclado  debts  to  members 
for  advances : 

Be  Orerend,  Gumey,  and  Co. ;   Onttell'B  east,  15 

L.  T.  Bep.  N.  S.  311,  40*;   L.  Bep.  1  Ch.  App. 

528. 

Fees  to  diroctora  are  likewise  covered  by  the 
snb-section : 

Se  Leitttttr  C(tt&  and  County  Raeecourte  Company; 
Ex  pnrU  Cannon,  53  L.  T.  Bep.  N.  S.  340 ;  30  Ch. 
DiT.  629. 

A  contract  to  take  shares  cannot  be  rescinded 
after  a  winding-up  has  commenced  : 

Cake*  V.  Turguand,  16  L.  T.  Bep.  N.  S.  808 ;  L.  Bep. 

2  E.  ft  I.  App.  3S5  ; 
Bg  H^M  and  County  Bank;  Btirgeu'i  case,  43  L. 

T.  Bop.  N.  a.  45 ;  15  Ch.  Div.  507. 

If  the  shares  are  retained  there  is  no  right  to 
sqe  the  company  for  damages  in  respect  of  their 
iasne  : 

HouldnooriK  r.  City  of  dasgow  Bank  (ubi  tup.). 
In  consequence   of  the  omission  to  register  the 
contract  to  issue  the  shares  at  a  discount,  as  re- 
<niired  by  sect.  25  of  the  Companies  Act  1867,  the 
shares  must  be  regarded  as  held  subject  to  the 

Syment  of  the  whole  amount  thereof  in  cash, 
oreover,  the  want  of  registration  makes  the 
issne  of  the  shares  at  a  discount  ultra  virei  and 
void: 

Be  Into  Sail  KMing  Millt  Comvany,  23  Ch.  Div. 
545,11. 

No  claim  can  be  sustained  against  a  company 
where  such  claim  is  founded  on  an  act  which  is 
vitra  vires: 

TrnoTf.  yihUxoorfk,  57  L.  T.  Bep.  N.  S.  457 ;  12  App. 
Cm.  409. 

The  present  claim  is  therefore  entirely  distin- 
guishable from  thoqe  in 

.   Be  Oovemment  Stcu-rity  Fire  Imuranea  Company 
Limited ;  Mudfitri't  Claim  (nbi  ttm.) ; 
Re  The  Oreat  AiutraUan  QolA  Mvniiif  Compamy 
Limited ;  Ea  parte  Appleyard  (ubi  tup.). 

In  both  of  those  cases  a  good  consideration  was 
given  for  the  issne  of  the  shares.  Under  cir- 
cumstances like  those  the  proof  for  damages  is 
made,  not  for  the  value  of  the  shares,  but  for  the 
price  of  the  consideration  given,  which,  ovring  to 
the  failure  to  register,  has  not  been  paid  by  the 
company.    They  referred  also  to 

Bannatyne  t.  The  Direct  Bpaniih  Telegraph  Com- 
pany, 55  L.  T.  Bep.  N.  S.  716 ;  34  Ch.  Div.  287 ; 

BnokleV  on  the  Companiea  Aott,  4th  edit.  113, 
128. 

Fartoell  in  reply. — ^The  fact  that  the  company 
omitted  to  cause  the  contract  as  to  the  prefer- 
ence shares  to  be  registered  would  have  entitled 
the  applicants  to  repudiate  the  shares.  They 
do  not  stand  therefore  in  the  position  of  share- 
holders. [Kat,  J.  referred  to  Oompertx  v.  BarUett, 
2  £1.  &  Bl.  84S ;  Kennedy  v.  Tk«  Panama,  New  Zea- 
land,andAuttraliariIicyalMaUGompany  Limited, 
17  L.  T.  Rep.  N.  S.  62 ;  L.  Bep.  2  Q.  B.  580,  687.] 
The  present  claim  is  in  respect  of  a  breach 
of  contract,  the  damages  for  which  do  not  come 
within  sub-sect.  7  of  sect.  38  of  the  Companies 
Act  1862.  [Kat,  J.— But  Lord  Cairns  laid  it 
down  in  Hovidewortii,  v.  Tha  City  of  Olaegou)  Bank 
{ubi  sup.)  that  such  damages  are  not  payable  out 
of  the  assets  in  competition  with  the  com- 
pany's debts  and  liabilities.]  I  submit  that  that 
case  is  distinguishable,  inasmuch  as  the  claim 
there  went  to  the  root  of  the  contract  with  the  i 


company.  Here,  on  the  contrary,  it  rests  on  the 
collateral  undertaking  to  make  the  shares  fully 
paid  up  by  registerin)^  the  contract.  The  appli- 
cants do  not  seek  to  impeach  the  contract  itself. 
The  court  will  follow  the  decisions  in  Miidford'i 
Claim  (ubi  sup.)  and  Ex  parte  Appleyard  (itbi 
(up.),  which  are  supported  by  the  reasoning  in 
White's  case  {ubi  tup.).    He  referred  also  to 

Be  Mereantile  Trading  Company;  Utringer't  eate, 
20  L.  T.  Bep.  N.  S.  591 ;  L.  Bep.  4  Ch.  App.  475. 

Marten  replied  on  the  further  cases  cited. 

Giir.  adv.  rvJL 

Nov.  9, 1887. — ^The  following  written  judgment 
was  delivered  by 

!Kat,  J. — In  the  year  1881  this  company  issued  to 
the  present  applicants  fully  paid-up  preference 
shares  of  the  nominal  value  of  10/.  each  in  con- 
sideration of  the  payment  of  71.  10«.  per  share. 
No    cpntract    was    filed    with  the   Begistrar  of 
Joint  Stock  Companies  as  required  by  sect.  2o  of 
the  Companies  Act  1867.    On  the  9th  May  188-5 
an  order  was  made  to  wind-up  the  company,  and 
the  applicants   have  been  placed  on  the  list  of 
contnbutories,    and    colls    nave    been  made  on 
them  for  the  amount  of  21. 10«.  unpaid  on  each 
share.    It  is  not  denied  that  they  are  liable  to 
these  calls.     They  have  taken  out  the  present 
summons  asking  for  leave  to  prove  against  the 
company  in  damages  "  for  breach  of  contract,  or 
otherwise,"    in    relation  to  the    issue   of    these 
shares,    suggesting    that    the   measure   of  such 
damages  would  be  the  21. 10s.  per  share,  which 
they  have  been  so  mode  to  pay.     Of  coarse,  it  is 
too   latn    to     assert    any    remedy    by    way  of 
rescission  of  the  contract ;  but  I  will  assnme  tor 
the  present  that  the  applicants  might   elect  to 
retain    the    shares    ana  sue    the    company  for 
damages.  The  question,  then,  is  whether  they  can 
prove  for  such  dam^es  in  competition  with  any 
other  creditor  not  being  a  member  of  the  com- 
pany;  or  whether  the  cose  comes  within  sect.  3i^ 
sub-secf..  7,  of  the  Companies  Act  1862,  which  is 
in  these  terms  :    "  Ko  sum  due  to  any  member 
of  a  company,  in  his  character  of  a  member,  by 
way  of  dividends,  profits,  or  otherwise,  shall  m 
deemed  to  be  a  deut  of  the  company  payable  to 
such  member  in  a  case  of  competition  between 
himself   and   any  other  creditor   not    being  a 
member  of  the  company ;  but  any  such  sum  may  bo 
taken  into  account  for  the  purposes  of  the  final 
adjustment  of  the  rights  ot   the  contribntories 
amongst  themselves."    Now,  unquestionably  the 
applicants — retaining  these  shares  and  claiming 
damages  because  the  shares  are  not  exactly  what 
thej  were  represented  to  be — are  making  such 
claims    in    the    character    of   members    of  the 
company ;  and  the  only  question  is  whether  such 
claims  are  for  sums  due  "  by  way  of  dividends, 
profits,  or  otherwise."    To  determine  that,  it  is 
necessary  to  consider  the  scope  and  intent  of  this 
provision  in  the  statute.    The  obvious  analogy  is 
the  case  of  a  partner    attempting   to  prove  in 
bankruptcy  in  com  petition  with  the  creditors  of  the 
firm.  But  whether  this  section  is  intended  to  have 
entirely  the  same  effect  or  not,  it  is  quite  clear 
from    the  language  of  it  that  a  debt  due  to  a 
member  in  that  character,  such  as  for  dividends, 
directors'  fees,  or  the  like,  could  not  be  so  proved. 
Now,  is  the  mischief  against  which  it  is  intended 
to   provide   the    same    in  the  case   before  me? 
Practically,  what  these  applicants  ore  seeking  to 
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recorer  by  their  proof  is  a  dividend  in  respeck  of 
the  22.  10s.  per  share  which  they  have  been  com- 
pelled to  pay  in  the  trinding-up.  But  as  share- 
holders they,  have  contracted  that  they  will  pay 
this  money,  and  that  it  shall  be  first  applied  in 
payment  of  the  creditors  whose  debts  are  not  dne 
to  them  as  members  of  the  company ;  that  is,  they 
are  practically  admitting  their  liability  to  pay  t>ie 
22.  1C».  per  share  to  such  other  creditors,  and  yet 
seeking  to  get  part  of  it  back  ont  of  the  pockets 
of  those  very  creditors  themselves.  I  confess  it 
seems  to  me  that  the  money  so  claimed  is  not 
only  claimed  in  the  character  of  members,  bnt 
that  the  claim  is  jost  as  unreasonable  as  if  it 
were  a  claim  by  way  of  dividends  or  profits,  and 
that,  accordingly,  it  comes  within  the  words  "  or 
otherwise,"  which  I  have  read  from  sect.  38.  So 
mach  for  the  principle.  The  authorities  are 
these:  In  MudforcCt  case  (42  L.  T.  Bep. 
N.  S.&25;  14  Oh.  Div.  634)  Hall,  V.O.  decided 
that  similar  shares  taken  in  satisfaction  by  a 
creditor  of  the  company  gave  him  a  right  of 
proof  for  the  amount  of  the  calls  paid  by  reason 
of   the    company's  breach    of    contract    in    not 

fiving  him  paid-up  shares.  The  question  whether 
e  could  prove  in  competition  with  other  creditors 
does  not  seem  to  have  been  argued.  In  HoultU- 
teorth  V.  The  City  of  Oleuigow  Bank  (42  L.  T.  Eep. 
If.  S.  194 ;  5  App.  Gas.  317)  it  was  held  that 
damages  for  fraudulent  misrepresentation  of  the 
directors  inducing  the  plaintiff  to  take  shares 
might  give  him  a  right  to  rescind  the  contract, 
but  gave  him  no  right  whatever  to  hold  the 
shares  and  prove  for  damages  against  the  com- 
pany. That  case  was  called  to  the  attention  of 
HaU,  V.C,  in  Ex  parte  Appleyard  (42  L.  T.  Sep. 
K.  S.  652 ;  18  Ch.  Div.  &87),  in  which  the  circum- 
stances were  the  same  as  in  Mudford'$  tsase,  and 
he  distinguished  it  as  being  a  case  of  contract, 
and  followed  his  own  previous  decision  by 
holding  that  in  the  case  before  him  there  was  a 
right  of  proof ;  but  he  does  not  say  a  word  upon 
the  point  which  seems  to  have  been  suggested  in 
the  argument  that  such  proof  shonld  not  be  in 
competition  with  other  creditors.  He  refers  to 
certain  dicta  in  White's  caie  (39  L.  T.  Eep.  N.  S. 
333 ;  12  Ch.  Div.  611),  where  the  contract  being 
for  payment  to  a  creditor  of  the  company  in  fully 
paid-up  shares,  it  was  held  that  the  creoitor  had 
no  money  demand  against  the  company,  and  that 
the  shares  not  having  been  in  fact  fully  paid  up, 
he  was  bound  to  pay  calls  upon  them  without 
prejudice  to  the  question  whether  he  was  entitled 
to  damages  against  the  company.  But  there 
again  I  do  not  find  any  suggestion  that  he  would 
be  entitled  to  prove  for  such  damages  in  compe- 
tition with  other  creditors.  In  the  two  cises 
before  Hall,  V.C.  the  shares  were  given  in  satis- 
faction ot  bond  fide  claims  against  the  company, 
so  that  if  they  were  not  fully  paid  up  it  mignt  be 
said  the  holders  of  them  should  be  remitted  to 
their  original  position  of  creditors.  I  do  not 
know  how  far  this  may  have  influenced  the 
decisions.  In  the  present  case  there  is  no  such 
fact.  The  applicants,  not  being  at  the  time 
creditors  of  the  company,  simply  paid  72. 10».  for 
102.  shares.  No  consideration  was  given  for  the 
remission  of  tbe  22. 10«.  per  share,  which  was  r.ot 
paid.  I  therefore  hold  that,  if  these  shareholders 
can  claim  damages  at  all,  that  claim  cannot  be 
made  in  competition  with  creditors  in  the  winding- 
up  whose    debts  are  not  due  to  them  in  the  i 


character  of  shareholders.  But  is  it  the  law  that 
this  claim  for  damages  could  be  supported  if  the 
company  were  not  being  wound-up  ?  If  it  coald, 
the  conse^nence  would  be  that  the  company 
would  receive  and  must  then  return,  in  the  shape 
of  damages,  22. 10«.  a  share  in  respect  of  these  so- 
called  paid-up  shares.  That  would  practically 
render  nugatory  sect.  25  of  the  Companies  Act 
1867.  A  solvent  company  might  issue  shares, 
nominally  paid  up,  at  a  discount,  and  omit  to 
register  the  contract,  and  take  with  one  hand  and 
repay  with  the  other  the  discount  on  each  share, 
and  if  the  applicants'  argument  be  sound  no  one 
could  interfere.  But  suppose  the  company  in- 
solvent, and  that  the  other  shares  were  bond  fide 
paid  up,  and  that  the  creditors  who  had  a  right 
to  treat  these  shares  as  not  paid  up  had  no  other 
property  to  look  to  except  the  unpaid  calls  upon 
them;  could  it  be  said  that  the  case  was  not 
touched  by  the  statute  P  The  decisions  in  lavour 
of  such  a  claim  as  that  to  which  I  have  referred 
proceed  upon  the  ground  of  a  supposed  breach  of 
contract  by  the  company.  Bnt  if  the  shareholder 
elects  to  keep  the  shares,  how  can  there  be  any 
such  breach  of  contract  P  An  action  against  a 
solvent  company  would  proceed  upon  the  election 
of  the  sharcnolder  to  retain  his  shares.  Would 
not  the  answer  to  such  an  action  be — "  Your  only 
remedy  is  rescission ;  you  cannot  approbate  and 
reprobate ;  you  cannot  be  heard  to  say,  '  I  am  a 
shareholder  who  has  contracted  to  pay  22.  10«.  a 
share  when  called  on ' — which  is  the  effect  of 
approbating  the  contract — '  but  I  ask  to  recover 
that  amount  from  the  company  as  damages  be- 
cause I  did  not  so  contract.  Ihat  would  be  re- 
probating the  contract."  The  truth  is — as  was 
said  by  Lord  Cairns  in  Houldtworth  v.  City  of 
Glasgow  Bank  (42  L.  T.  Bep.  N.  S.  195 ;  5  App. 
Cas.  324) — that  a  share  taken  from  a  company  is 
not  like  an  ordinary  chattel,  in  respect  of  which 
the  purchaser  may  have  a  choice  of  remedies.  By 
accepting  such  a  share  the  allottee  merges  him- 
self in  a  society  and  contracts  to  pay  calls  when 
made.  Much  of  the  reasoning  of  the  learned 
lords  in  that  case  applies  very  closely  to  this. 
Here,  as  there,  the  shareholder  "  is  making  a 
claim  which  is  inconsistent  with  the  contract  into 
which  he  has  entered,  and  by  which  he  wishes  to 
abide : "  (p.  325.)  The  loss  against  which  he  seeks 
to  be  indemnified  is  in  effect  what  he  has  con- 
tracted to  contribute  to  the  debts  and  liabilities 
of  the  company.  He  seeks  so  throw  this  amount 
on  the  other  shareholders.  He  is  "trying  to 
reconcile  two  inconsistent  positions — ^namely,  that 
of  shareholder  and  that  of  creditor  of  the  whole 
body  of  shareholders  including  himself  : "  (p.  338.) 
My  opinion  is  that  he  conld  not  maintain  an 
action  for  such  damages  against  the  company  if 
it  were  not  being  wonnd-up ;  and  that  he  cannot 
maintain  such  a  claim  as  this  in  the  winding-up, 
either  against  other  creditors  or  shareholders  of 
the  company.  I  assume  throughout  that  the 
company  had  power  to  issue  folly  paid-up  shares 
at  a  disconnt  if  they  had  duly  registered  an 
agreement  with  each  allottee  of  such  shares.  The 
application  must  be  refused,  with  costs. 

Solicitor  for  the  applicants,  Bomer. 
Solicitors  for  the  official  liquidator,  Trindera 
and  Co. 
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Friday,  Bee.  2, 1^87. 

(Before  Kay,  J.) 

The  Haslak  Foundbt  akd  Engineering  Company 

Limited  v.  Goodtellov  and  Matthews,  (a) 

Patent — Alleged  infringement — Action — Specifica- 
tion— Ditelaimer — Motion  for  leave — Terme — 
Costs — Practice — Patents,  Designs,  and  Trade 
Maries  Act  1883  (46  ^  47  Vict.  e.  57),  s.  19. 

An  action  was  "brought  for  the  alleged  infringement 
of  the  plaintiffs'  patent. 

The  statement  of  claim  and  particulars  of  breaches 
and  the  statement  of  defence  and  particulars  of 
objections  were  duly  delivered.  So  also  was  the 
reply,  abandoning  the  charge  of  infringement  of 
the  second  claim  of  the  specification. 

His  plaintiffs  subsequenuy  applied  to  the  court 
under  sect.  19  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883,  tluU  they  might  be  at  liberty  to 
apply  at  the  Patent  Office  for  leave  to  amend 
their  specification  by  striking  out  the  secojid  claim 
thereclf;  and  tliat,  pettding  such  application,  all 
further  proceedings  in  the  action  might  be  stayed. 

The  Court  granted  the  liberty  asked  for,  but  im- 
posed the  following  terms:  That  the  plaintiffs 
should  pay  the  costs  of  the  application  and  the 
costs  of  and  occasioned  by  the  disclaimer,  the 
plaintiffs  and  the  defendants  to  be  allowed  to 
make  all  necessary  amendments  of  their  pleadings 
after  disclaimer;  that  the  plaintiffs  should 
undertake  forthwith  after  disclaiming  to  amend 
their  pleadings,  confining  the  action  to  the 
ameTMed  specification,  or  to  consent  to  the  action 
being  dismissed  viith  costs  to  be  paid  to  the 
defendants ;  and  thai  in  the  event  of  the  action 
proceeding  all  other  questions  of  costs  to  be 
reserved. 

The  Fus<»e  Vesta  Company  Limited  v.  Bryant  and 
May  Limited,  No.  1  (66  L.  T.  Bep.  N.  8. 110  ; 
34  Ch.  Div.  458)  distinguished. 

The  plaintiffs,  the  Easlam  Foundry  and  Engi- 
neering Company  Limited,  brought  an  action 
against  the  defendants,  Goodfellow  and  Matthews, 
I^mport  and  Holt,  and  James  Nelson  and  Sons, 
on  the  gronnd  that  they  had  infringed  or 
threatened  or  intended  to  'infringe  the  plaintiffs' 
patent  granted  for  the  term  of  fourteen  years  from 
the  15th  March  1877,  for  certain  improvements  in 
refrigerative  processes  and  apparatus  for  pre- 
serving meat  or  other  goods  or  beverages, 
-whereof  Henry  Bell,  James  Bell,  and  Joseph  James 
Coleman  therein  named  were  the  first  inventors. 

By  their  statement  of  claim,  delivered  on  the 
5th  May  1887,  the  plaintiffs  claimed  an  injunntion 
to  restrain  the  defendants  from  infringement ; 
and  an  inquiry  as  to  the  damages  sustained  by 
the  plaintifis  by  reason  of  the  infringement,  or,  at 
plaintiffs'  option,  an  account  of  profits  made  by 
the  defendants. 

The  plaintiffs  also  claimed  that  the  defendants 
might  be  ordered  to  pay  to  the  plaintiffs  the 
amount  so  found  to  be  due;  and  that  the  defendants 
might  be  ordered  forthwith  to  deliver  up  to  the 
plaintiffs  to  be  destroyed  all  machines  or  appara- 
tus made  in  infringement  of  plaintiffs'  patent. 

Particulars  of  breaches  were  delivered  with  the 
statement  of  claim. 

The  defendants  by  their  statement  of  defence, 
delivered  on  the  20th  June  1887,  denied  that 
they  had  infringed  the  plaintiffs'  patent,  and 

(a)  Beported  by  £.  A.  Sc&ATCHLIT,  Eaq.,  Buri*ler-at-Law. 


alleged  that  the  invention  was  neither  new,  useful, 
nor  the  proper  subject-matter  of  a  patent.  They 
also  furnished  at  the  same  time  particulars  m 
objections. 

In  another  action  founded  upon  the  same  patent, 
and  brought  by  the  plaintiffs  against  J.  ii.  Hall 
and  Co.  (and  in  which  the  issues  relating  to  the 
validity  of  the  patent  and  the  objections  raised 
to  it  were  substantially  identical  with  those  in  the 
present  action),  it  was  determined  by  Stephen,  J., 
on  the  12th  Nov.  1887. that  the  second  claim  in  the 
specification  of  the  plaintiffs'  patent  was  invalid 
for  the  reasons  stated  in  the  judgment. 

The  plaintiffs  subsequently  delivered  a  reply 
abandoning  the  charge  of  mfriugement  of  tlie 
second  claim  of  the  specification. 

The  plaintiffs  then  desired  to  obtain  leave  to 
apply  at  the  Patent  OfiBce  for  leave  to  enter  a  dis- 
claimer as  to  such  second  claim. 

A  motion  was  accordingly  made  on  behalf  of 
the  plaintiffs  nnder  sect.  19  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883,  that  they 
might  be  at  liberty  to  apply  at  the  Patent  Office 
for  leave  to  further  amend  the  specification  of 
their  patent  by  striking  out  the  second  claim 
thereof,  and  by  making  such  other  alterations  (if 
any)  as  would  be  rendered  necessary  theretr^, 
upon  the  terms  of  the  plaintiffs  paying  to  the 
defendants  all  costs  incurred  in  this  action 
in  relation  to  the  matters  proposed  to  be  now 
struck  out,  or  upon  such  other  terms  as  the 
court  might  think  fit  to  impose ;  and  that  pending 
such  application  or  further  order  all  further  pro- 
ceedings in  this  action  might  be  stayed. 

Sir  Eichard  E.  Webster  (A.-G.),  Aston,  Q.O., 
and  Carpmael,  for  the  plaintiffs,  in  support  of 
the  motion. — The  plaintiffs  desire  to  tusciaim 
the  second  claim  of  their  specification  which 
has  been  declared  to  be  bad  by  Stephen,  J. 
in  an  action  brought  by  the  plaintiffs  against 
other  defendants.  The  application  is  made  under 
sect.  19  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1833.  That  section  enacts  that  in  an  acticm 
for  infringement  of  a  patent,  and  in  a  proceeding 
for  revocation  of  a  patent,  the  court  or  a  judge 
ma;^  at  any  time  order  that  the  patentee  shiS, 
subject  to  such  terms  as  to  costs  and  otherwise 
as  the  court  or  a  judge  may  impose,  be  at  liberty 
to  apply  at  the  Patent  Office  for  leave  to  amend 
his  specification  by  way  of  disclaimer,  and  may 
direct  that  in  the  meantime  the  trial  or  hearing 
of  the  action  shall  be  postponed.  The  discretion 
of  the  court  is  absolute  as  to  the  costs  that  it  may 
consider  proper  to  impose  when  it  grants  the 
indulgence  asked  for.  The  plaintiffs  ask  for 
an  order  that  all  the  costs  incurred  in  this  action 
up  to  disclaimer  in  relation  to  the  matters  pro- 
posed to  be  struck  out  (that  is  to  say,  all  costs 
occasioned  by  the  second  claim),  should  be  the 
defendants'  in  any  event ;  but  that  the  court  will 
reserve  the  other  costs.  The  plaintiffs  ought  not 
to  have  now  to  pay  the  costs  of  any  part  of  the 
pleadings  relating  to  the  other  claims,  which 
after  the  disclaimer  may  be  utilised  by  the 
defendants  at  the  trial.    They  also  referred  to 

Patents,  Deagia,  and  Trade  Marks  Act,  ss.  18,  90; 
Tne  Ftttee  Yeata  Company  Limited  v.  Bryami  a»d 

May   Umitsd,  No.  1,  56  L.  T.  Bep.  N.  S.  UO; 

34  Cb.  Div.  458; 
Bray  v.  Gardner,  56  L.  T.  Eep.  K.  S.  292 ;  34  Ch.  Div. 

Allen  V.  Doulton,  4  Pat.  Cae.  Bep.  StZi^Q  I  p 


Feb.  4, 18b8.] 


THE  LAW  TIMES. 


[Vol.  Lyn„M.  8.-789 


GbAX.  DiT.]    HaSLAxFoUSDRT  &EHaiNXBRIir6Co.LllC.V.  GrOOSnSLIAV  &]£^TIHXWS.     [CSAS.  DiT. 


Motdton,  Q.C.  (W.  R.  Boutfield  with  him),  for 
defendants,  eon<ra.  [Kat.  J. — iDoyon  object  to  the 
ooBts  bein^  reserved  as  snggestnd  on  behalf  of  the 
plaintiffs  P]  Those  terms  are  far  too  lenient.  I 
submit  that  it  would  be  mnch  fairer  to  put 
the  plaintiffs  on  the  same  terms  as  were  exacted 
in 

Th*  fune  VeHa  Company  lAimitai  v.  Bryant  and 
May  Limited,  No.  1  (ubi  (up.). 

Tbe  defendants  ought  to  have  all  the  costs  unto  the 
disclaimer  in  any  event,  as  was  decided  in  that 
case.  [Kat,  J.  referred  to  Singer  r.  Statten, 
1  Pat.  Gas.  Bep.  121.] 

Sir  JUekard  E.  Webster  in  reply.— When  the 
ease  of  The  Fueee  Veaia  Company  Limited  v. 
Bryant  and  May  Limited,  No.  1,  came  before  the 
court,  it  was  urged  that  Singer  y.  Statten  {itbi 
MW.)  was  the  authority  that  ought  to  be  followed. 
There  it  was  laid  down  by  the  Court  of  Appeal 
that  one  of  the  terms  of  allowing  the  plaintiff  to 
amend  his  specification  by  discbimer  was  that, 
in  the  action  in  which  the  application  was  made 
for  leave  to  amend  the  specification,  the  amended 
■jMcification  should  not  be  given  in  evidence.  In 
The  Fuite  Vetta  Company  Limited  v.  Bryant  and 
May  Limited,  No.  1,  however,  the  court 
endeavonred  to  avoid  imposing  the  same  terms 
the  practical  effect  of  which  were  to  oblige  the 
plaintiff  to  abandon  his  action.  But  in  AUen  v. 
JJouUon  (ubi  tup.)  the  Court  of  Appeal  expressly 
said  that  neither  Singer  v.  Statten  {ubi  tup.)  nor 
The  Futee  Vetta  Company  Limited  v.  Bryant  and 
Itaiy  Limited,  No.  1  {ubi  tup.)  laid  down  any  hard 
snd  fast  rule  as  to  the  exercise  of  that  which  was 
sn  open  discretion  on  the  part  of  the  judge  in 
each  particular  case.  I  ask,  therefore,  that 
in  the  present  case  the  court,  in  the  exercise  of 
its  open  discretion,  will  order  the  costs  other 
than  tboee  occasioned  by  the  second  claim  to  be 
reserved. 

Kat,  J. — ^This  case  differs  from  The  Futee  Veda 
Company  v.  Bryant  and  May,  No.  1  (ubt  tup.) 
in  this  respect,  that  in  that  case  very  little 
had  been  done  in  the  action  beyond  the  wnt ;  and, 
accordingly,  I  gave  the  defendants  all  their  costs. 
But  here  I  am  told  that  the  pleadings  are  com- 
pleted, and  that  nothing  remains  but  to  prepare 
the  evidence,  and  bring  the  matter  on  for  trial. 
Since  this  action  was  begun  there  has  been  a  trial 
against,  I  suppose,  another  alleged  infringer 
before  Stephen,  J.,  and  he  has  decided  that  this 
patent,  as  to  one  of  its  claims,  is  bad.  Of  course, 
that  makes  the  patent  bad  altO|^ther;  and,  if 
that  decision  is  acquiesced  in,  and  is  not  reversed, 
this  action  when  it  comes  on  for  trial  must  fail. 
The  question  is,  what  is  right  to  be  done  on  this 
application  which  is  now  made  to  the  .court  for 
leave  to  disclaim  that  part  of  the  patent  which 
Stephen,  J.  has  declared  to  be  badP  What 
onght  to  be  done,  and  on  what  terms  ought  the 
leave  to  be  granted?  In  The  Futee  Vetta 
Company't  case  (ufci  tup.),  there  having  been  very 
little  done  at  all,  I  thought  that  one  ot  the  terms 
should  be  that  all  the  costs  up  to  and  occasioned 

Sf  the  disclaimer  should  be  paid  by  the  plaintiffs, 
nt  I  did  not  wish  to  put  them  to  the  necessity 
and  expense  ofissninga  new  writ  and  commencing 
»  new  action.  Therefore  I  allowed  them  upon 
those  terms,  and  upon  certain  other  terms,  to 
amend  their  action,  so  that  they  might  use  the 
Tory  few  proceedings  that  had  been  taken  in  that 
Vol.I.Vn.,NJS.,M78.» 


action  for  the  purpose  of  the  action  if  they  chose 
to  continue  it  on  the  patent  as  amended  by  the 
disclaimer.  In  this  case,  I  have  to  see  what  are 
the  proper  terms  to  be  imposed  where  a  good 
deal  has  been  done.  As  I  nave  pointed  out,  all 
the  pleadings  have  in  fact  been  completed.  I 
think  it  would  be  quite  right  that  the  plaintiffs 
should  eventually  paj  all  the  costs  of  tne  action 
np  to  and  occasioned  by  the  disclaimer,  except 
only  so  far  as  the  proceedings  in  the  action  may 
be  utilised  for  the  purpose  of  the  trial  npmi  the 
leave  to  amend  which  I  propose  to  give.  What  I 
mean  is  this :  Supposing  leave  is  given — as  I 
propose  to  give  it,  and  1  underetand  it  is  not 
objected  to — to  the  plaintiffs  to  apply  to  amend 
by  disclaimer,  and  tnen  the  action  goes  to  trial 
upon  the  amended  record ;  it  may  be  that  the 
plaintiffs  on  that  amended  record  will  succeed. 
Then  they  will  use,  and  the  defendants  will  also 
have  the  advantage  of  using,  all  these  pleadings 
for  the  purpose  of  the  action  as  altered.  Then, 
BO  far  as  these  pleadings  are  proper  for  the 
amended  case,  the  plaintiffs  ongbt  to  get  the 
costs  of  these  pleadings.  So  far  as  they  are 
not  useful,  of  course  the  plaintffs  ought  to  pay 
the  costs  of  them.  The  effect  of  that  will  be, 
if  the  proper  distinction  is  made,  that  instead  of 
putting  both  parties  to  the  expense  of  a  new 
writ,  a  new  statement  of  claim,  a  new  defence, 
and  a  new  reply,  I  shall  enable  both  of  them  to 
use  for  the  purpose  of  the  action  that  will  have 
to  be  tried,  the  pleadings  which  have  now  been 
put  in,  subject  to  any  amendment  that  it  may 
be  thought  proper  to  make.  Therefore,  what  I 
propose  to  do  is  to  give  the  plaintiffs  leave  to 
amend  their  writ  and  statement  of  claim,  and 
if  necessary  the  reply,  after  they  have  put  in 
the  disclaimer ;  also  to  g^ve  leave  of  course  to 
the  defendants  to  amend  their  defence  it 
necessary.  Then,  that  being  done,  I  think  I 
mnst  impose  this  further  term,  that  the  plaintiffs 
must  undertake  forthwith,  if  they  mean  to  go 
on  with  this  action,  to  amend  the  action  by 
stating  the  disclaimer,  and  founding  the  action 
simply  upon  the  specification  as  amended,  or, 
if  that  IS  not  done,  they  must  dismiss  the 
action  and  pay  the  costs  of  °  it.  Subject 
to  that.  I  think  the  right  order  will  be  to  reserve 
the  costs  in  order  that  the  judge  who  tries  the 
action  may  deal  with  the  costs  of  it  altogether 
according  to  the  resnlt ;  and  if  I  have  to  try  the 
action,  I  shall  certainly  not  forget  the  intimation 
I  have  now  made  as  to  the  principle  on  which 
those  costs  ought  to  be  dealt  with. 

The  order  was  taken  in  the  following  form  ?— 
Application  granted.  The  plaintiffs  to  pay  th^ 
costs  of  the  application,  and  the  costs  of 
and  occasioned  by  the  disclaimer.  The  plaintiffs 
and  the  defendants  to  be  allowed  to  make  all 
necessary  amendmoits  in  their  pleading^,  after 
disclaimer.  The  plaintiffs  to  undertake  forthwith 
after  disclaiming  to  amend  their  pleadings  con* 
fining  the  action  to  the  specification  as  amended 
by  the  disclaimer,  or  to  consent  to  the  action 
being  dismissed  with  costs.  In  the  event  of  trial, 
all  other  questions  of  costs  reserved. 

Solicitors  for  the  plaintiffs,  WUkm,  Briitowi, 
and  GarpmaeL 

Solicitors  for  the  defendants,  Sharpe,  Parktrt, 
Prit^ard,  and  Sharpe,  agents  for  /.  and  /. 
JTti6«rf,  Hyd«i,  Cheshire.  /     r-.r^.^lr^ 
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Dk.  15  oiMi  19. 1887. 

(Before  Kat,  J.) 

Akokews  v.  Bassbs.  (a) 

JFVacfica    Jv/rUdidwar—GoiU  at  between  aoUeiior 

and  dieiU — Action  againtt  tnuteea  of  ehariiable 

fiuutr—DienUnal  of  action. 

J»  action  «mw  hrouglU  by  the  vicar  and  ekurek- 
wonlaiM  cf  a  pariah  to  recover  from  the  dtftn- 
damtt,  tk»  memhere  of  a  loead  committee,  a  rum 
«f  1641.  2*.  Sd.,  which  had  been  handed  over  to 
Mmn  for  a  iltaritable  purpote.  The  plaintifft 
alleged  that  the  fnnd  had  been  handed  over 
mUgect  to  a  condition  whieh  had  become  incapable 
tf  fu^Hment.  At  the  trial  the  plaint^i  failed 
to  make  out  (heir  ease ;  and  ike  action  una 
VMrffcre  diamiaaed  vith  eoatt. 

JSiU  (on  the  auMority  of  Edenborongh  v.  The 
Archbishop  of  Canterhnry,  2  Buaa.  93,  112; 
Attorney-General  v.  Cnmmg,  i  Y.  ^  G.  C.  0. 
139, 153;  and  Tamer  v.  Collins,  25  L.  T.  Bep. 
N.  8.  374;  L.  Bep.  12  Eq.  438,  442),  that  the 
'ancrt  had  juriadietion  to  order  the  coata  to  be 
^pmd  bff  ike  plaintiffs  aa  belioeen  aolieitor  and 
tUent;  ana  that  thia  ease  toaa  eaaentially  a 
■propor  one  in  which  to  make  auck  an  order. 

TaiB  action  was  brought  by  the  vicar  and  chnrch- 
wardena  of  a  parish  claiming  repayment  by  the 
defendantR,  the  members  of  a  local  committee,  of 
a  anffl  of  1642.  2a.  3d.  with  interest  thereon. 

The  fund  in  question  had  been  handed  over  to 
ibe  defendants  for  a  charitable  purpose — viz., 
the  erection  of  a  parish  room  or  vestry — which 
pimwse,  it  was  said,  had  failed. 

Tne  fond  had  arisen  partly  from  collections 
made  in  the  church  at  the  offertory  and  at  other 
services,  partly  from  moneys  placed  in  the  alms- 
boxes  at  the  church,  partly  from  voluntary  snb- 
scriptions,  and  partly  from  the  proceeds  of  a 
bacaar  which  was  held  in  the  parish. 

The  fund  had  been  inyested  by  the  defendants 
in  the  purchase  of  consols. 

The  curate  of  the  parish  had  offered  to  subscribe 
10002.  towards  the  parish  or  vestry  room  provided 
(Mktain  conditions  were  observed;  and  it  was 
alleged  that  the  1642.  2a.  3<2.  was  paid  to  the 
defendants  to  meet  the  proposed  subscription. 
That  offer  was,  however,  subsequently  withdrawn, 
and  thus,  according  to  the  plaintiffs,  the  object 
for  which  the  paymeat  was  made  no  longer 
existed. 

The  defendants'  contention  was,  that  the  fund 
was  handed  over  to  them  without  any  condition 
whatever. 

The  action  now  came  on  for  triaL 

Benahaw,  Q.C.  and  Bunnfen  Eady  for  the 
plaintiffs. 

'■Marten,  Q-C  and  8.  W.  Worthington  for  the 
defendants. 

Kat,  J.  could  see  no  reason  for  taking  this 
fund  out  of  the  hands  of  the  committee,  and  he 
therefore  dismissed  the  action,  with  costs. 

Marten,  Q.O. — ^The  question  then  arises  whether 
the  plaintiffs  ought  not  to  be  ordered  to  pay  the 
costs  as  between  solicitor  and  client,  inasmuch 
as,  otherwise  the  difference  between  solicitor  and 
client  and  party  ard  party  costs  will  have  to 
come  out  of  the  fnnd.  A  serious  inroad  -Aill 
be  made  into  this  small  fund  if  the  difference 

(a)  Bepotted  by  E.  A.  SoAATOBLar,  Eiq.,  B*nlMgr«t-Lair. 


between  aolicitar  and  client  and  party  and  party 
costs  have  to  come  out  ni  it.  I  ask  tha»> 
fore  that  the  plaintiffa  be  ordered  to  pay  tba 
costs  as  between  aolieitor  and  client.  He  iwmi 
to 

Sdenborougk  v.  The  AniUiaKep  oj  C<mtliurf,  S 

Suas.  93,  112; 
AttorHM-Oeneral  t.  Qttmwu,  2  Y.  *  CoIL  Ch.  Ou. 

139,153;  aod 
Turner  v.  CoUint,  25  L.  T.  Bap.  K.  S.  374 ;  L.  Bap. 
UBq.488,44&(a) 

Benahaw,  Q.C. — ^It  is  a  most  nmisnal  oonrae  to 
give  costs  as  between  solicitor  and  client.  Tba 
cases  relied  upon  related  to  persons  occnpying  a 

Eublic  position.  <»:  to  trustees  wrongfully  nttntSeA 
y  their  eeatuia  que  truat.  Moreover  those  cases 
were  decided  prior  to  the  coming  into  operation 
of  role  1  of  Order  liXY.  of  the  Boles  of  CoorC 
1883,  whereby  the  question  of  costs  is  left  'm 
the  discretion  of  the  coart>  but  nothing  is  said 
about  such,  costs  being  as  between  solicitor  and 
client,  (b) 

Kat,  J. — I  have  already  said  that 'I  think  ii 
the  duty  of  the  court  to  protect  this  small  fond. 
1  have  no  doubt  that  the  court  has  jurisdiction  to 
give  costs  as  between  solicitor  and  client  in  a 
proper  casa  I  can  hardly  conceive  &  mare 
proper  case  than  this  is  in  wnich  to  exercise  that 
jurisdiction.  Here  is  a  small  fund  of  1642. 2a.  3dL, 
and  the  plaintiffs  failing  in  an  improper  attempt 
to  obtain  possession  of  that  fund  are  ordned  lo 
pay  the  costs  of  the  litigation.  The  defendants, 
in  order  to  protect  that  fund,  ask  that  those  costs 
may  be  paid  as  between  solicitor  and  dient.  If  I 
do  not  accede  to  that  application  the  defendants, 
as  trustees,  will  be  entitled  to  take  the  extra 
costn  over  and  above  party  and  party  ooets  out  of 
the  fund.  Thinking  it  my  duty  to  protect  the 
fund,  I  am  determined  that  it  shall  not  be 
diminished,  if  I  can  help  it,  by  bein;;  saddled  with  - 
any  part  of  the  costs  oi  this  litigation.  I  must 
therefore,  with  great  regret,  or&r  the  plaintiffs 
to  pay  to  the  defendants  their  coata  aa  between 
solicitor  and  client. 

Solicitor  for  the  pbuntifb,  Tkomaa  Blair. 
Solicitor   for    the  defendants,  Qtorge   Iforft 
Jameaon, 

(a)  Vaziad  on  appeal,  sea  25  L.  T.  Bap.  N.  8.  779;  L. 
Sep.  7  Ch.  App.  SSb.  342. 

(6)  Bole  1  of  Order  LSV.  of  the  Boles  of  Oonrt  U8S 
proTides  that :  ' '  Subject  to  the  proTisiona  of  the  Aota  aad 
these  mles,  the  coata  of  dnd  inoident  to  all  proceedings 
in  the  Supreme  Court,  indndinfr  the  adminiatiation  cf 
eatataa  and  trnata,  aluul  be  in  the  diaaretioii  of  the  ocott 
or  fadge:  provided  that  nothing  herein  oontained  ahall  d»- 
pnve  an  exaoator,  admioiatrator,  troatee,  or  mortgagee, 
who  haa  not  unreasonably  instituted  or  carried  on  or 
reaiated  any  proceedings,  of  an^  right  to  costs  out  of  a 
particular  aetata  or  fnnd  to  whioh  he  would  be  entitled 
aooording  to  the  rules  hitherto  aoted  npon  in  the  Chan- 
cery Division :  provided  alao  that,  where  any  aotioii. 
eanae,  matter,  or  iaaue  is  tried  with  a  juiy,  the  ooata 
shall  follow  the  event,  unlesa  the  jud^  by  whom  such 
action,  cause,  matter,  or  issue  is  tried,  or  the  oonrt, 
shall,  for  good  cause,  otherwise  order." 


Digitized  by 


Google 


T»b.  *,  1888.] 


THE  LAW  TIMES. 


£761.  LVn.,  N.  8.— 791 


Chan.  Dit.]    Uhion  Electsical  Fowzs,  &c..  Go.  «.  Euctkical  Potxb  Stokagz  Co.    [Ghajt.  Dit. 


Friday,  Nov.  25, 1887. 
(Before  North,  J.) 

TeB  XJiriOIl  EUBCTBICAL  POWEB.  AlTD  LlOHT  GoK- 

TAUT    LnnTBD    V.    Thb    Eusctrical    Poweb 
StosAeB  CovFAin  LnoTBS.  (a) 

Praetiee — P<iriieulari — Paient,  Betignt,  and  Trade 
Mario  Act  1883—46  #•  47  Viet.  c.  57,  r  32— 
—Atliott  to  rettrain  threats — PartiovIar$  of 
patentt  on  which  d^endant  relied  to  Jueiify 
HureaU. 

3%w  too*  ai»  action  by  the  U.  Company  to  rettrain 
the  E.  P.  Company  from  ikreaiening  legal  pro- 
eeedinge  for  ike  alleged  infringement  of  paianta 
tohieh  were  deeeribed  by  the  defendant  eonmany 
«»  the  adoerHemnent  complained  of  ae  leUert 
pa/ltmt  granted  to  Faue,  SeUon,  8u>an,  ■  and 
other»,/or  the  eonstruetion  of  s»eondary  hatUriet 
or  lieetrieal  aeeumulatore. 

Bff  an  order  made  in  ehambert  on  the  lummone  of 
the  defendant  company,  the  plaintiff  company 
had  been  ordered  to  deUeer  partioulare  (1)  ofthevr 
batterie*  which  they  alleged  to  be  the  lubjeet  of 
ihe  alleged  threats ;  (2)  damages ;  (3;  upon  the 
d^endante  "  delivering  a  list  ofine  letterspatent  on 
whieh  they  intended  to  rdy,"  partieulari  of  their 
ebjeetione  to  the  defendants'  patents.  On  motion 
to  vary  this  order  by  leading  out  the  words 
reqtUnng  the  defendants  to  deliver  particulars  of 
the  patents  on  which  they  relied  as  a  condition 
to  the  plaintiffs  delivering  parHotUars  of 
objections : 

Meld,  that  ihe  order  made  in  chambers  was  right  on 
the  ground  of  convenience,  a*  it  would  be  useless 
for  the  plaintiffs  to  give  partieulars  of  objections 
to  patents  on  which  the  defendants  did  not 
intend  to  rely.  The  Court  mtimated  OuU  ^ 
delivery  of  partieulars  by  the  defendants  was  not 
to  be  taken  as  an  admission  that  their  advortiso- 
ment  amounted  to  a  threat. 

This  was  an  action  brought  nnder  sect.  32  o(  the 
Patents,  Designs,  and  Trade  Marks  Act  1883, 
(46  &  47  Vict.  c.  57),  to  restrain  the  defendants 
irom  threatening  the  plaintiffs  with  legal  pro- 
-oeedings  for  supposed  infringement  of  tneir 
patents. 

The  plaintiff  company,  the  TTnion  Electrical 
Power  and  Light  Company  Limited,  was  incor- 
ported  on  the  6th  Dec.  1^6,  and  advertised  as 
being  the  owners  of  certain  patents  for  the 
-construction  of  secondary  batteries  or  accumu- 
lators of  electricity.  The  defendant  company,  the 
Electrical  Power  Storage  Company  Limited, 
thereupon,  on  the  27th  Jan.  1887,  issued  an  adrer- 
tisement  in  the  following  words  : 

8eoondaT7  batteries. — Notioe  :  The  Eleotrioal  Power 
Storage  Company  Limited,  of  Great  WinoheRter-street, 
Xjondon,  £.C.,owns  the  letters  patent  granted  to  Fawe, 
Sellon,  Swan,  and  others,  for  the  oonstmction  of 
seoondary  batteriee  or  eleotrioal  aocumnlatore. 

The  batteries  mannfaotared  by  this  company  and 
known  as  the  E.  P.  S.  are  now  supplied  to  all  the 
ohief  firms  and  companies  who  undertake  electric  light 
installations,  and  are  recognised  as  being  the  only 
reliable,  durable,  and  economical  form  of  electrical 
aoonmulator. 

Under  the  patents  owned  by  this  company  is 
claimed  (amongst  other  points)  the  employment  of 
nonpiy  metallic  lead  and  of  salts  or  oxides  of  lead,  or 
aiamiitnres  thereof,  in  whatever  way  prodnced,  or  in  ' 
whaterer  way  attached  to  metallic  connections,  plates, 
'  girds,  supports,  or  conductors,  or  packed  in  or  between 

(a)  Bnported  by  J,  B.  BaooKS,  Esq.,  BarrIsttr-«t-Law. 


or  connected  with  or  in  any  way  applied  to  any  form  of 
metallia  lea4,  and  the  employment  of  pertbratod, 
intorstioal,  oormgated,  grooved,  roughened,  oellular,  or 
indented  lead  plates  or  aftoohments  of  whatever  bI^m 
for  snoh  purposes,  as  also  the  use  of  non-ozidiisblA 
frames,  supports,  or  edgings,  with  or  without  eoo* 
duoton  of  platinum  or  other  metal  for  solid  peroxid*  M 
other  spcmgy  metaUlo  plates. 

Notice  is  hereby  given  that  every  mannfaoturer  oc 
individual  user  of  any  secondary  batteries  of  such  con- 
struction or  form  without  licence  from  the  Bleotrioal 
Power  Storage  Company  Limited  renders  himself 
responsible  for  snoh  uiilawful  manufaotare  or  use,  aod 
all  the  oonsequenoes  thereof. 

The  defendant  company  had  also  on  one 
occasion  sent  a  letter  to  an  individual  firm  who 
had  contracted  for  the  electric  lighting  of  a 
building,  warning  them  that,  when  the  plaintiff 
company  was  attempted  to  be  floated,  the  defan> 
dant  company  had  served  them  with  a  notioe  that 
their  batteries  were  on  infringement  of  patenf 
held  by  the  defendant  company. 

This  action  was  commenced  in  Aug.  1887  by 
the  plaintiff  company  for  an  injunction  to  restrain 
the  defendant  company  from  threatening  any 
persons  by  advertisement  or  otherwise  with  legal 
proceedings  for  nsing  electrical  batteries  nuuui'- 
factnred  by  the  plaintiff  company. 

The  statement  of  claim  set  out  the  advertise* 
ment  and  the  letter,  and  alleged  that  the 
plaintiffs  had  saffered  damages,  and  been  pre* 
vented  from  properly  carrying  on  their  basineaa. 

On  the  3rd  Nov.  1887  the  defendants  took  out  a 
summons  for  delivery  of  partionlars  by  the 
plaintiffs  of  (1)  the  batteries  whioh  they  alleged 
to  have  been  the  subject  of  the  alleged  threats, 
and  all  other  nutters  in  respect  of  which  the 
plaintiffs  alleged  that  the  threats  were  made ;  (2) 
the  damage  wnich  the  plaintiffs  alleged  they  had 
suffered ;  (8)  the  objections  which  the  plaintiffs 
proposed  to  make  at  the  trial  of  the  action  to  the 
validity  of  the  letters  patent  in  respect  of  whioh 
the  threats  were  alleged  to  have  been  made. 

The  defendants  had  meanwhile  brongfat  an 
action  against  the  'plaintiffs  for  infringemaat  of 
the  letters  patent  of  L.  W.  Swan  (No.  2272  of 
1881). 

On  the  3rd  Nov.  1887  an  order  was  made  on  the 
summons  by  North,  J.  in  chambers  directing  the 
plaintiffs  to  deliver  particulars  of  (1)  and  (2),  as 
asked  in  the  summons,  but  as  to  (3]  the  order 
directed  that^  upon  the  defendants'  giving  to  the 
plaintiffs  on  oath  a  list  of  letters  patent  upon 
which  they  intended  to  rely,  the  plaintiffs  should 
within  three  weeks  after  the  giving  of  such  list 
deliver  to  the  defendants  particulars  in  writing  of 
the  objections  which  the  plaintiffs  proposed  to 
make  at  the  trial  ('o  the  validity  of  the  letters 
patent  to  appear  in  such  list :  provided  that  if 
the  defendants  included  in  their  list  the  letters 
patent  for  the  infringement  of  which  they  had 
brought  an  action,  particulars  of  objection  to 
those  letters  patent  need  not  be  delivered  till 
fourteen  days  after  delivery  of  the  statement 
of  claim  in  such  action. 

This  was  a  motion  by  the  defendants  to  vary  the 
order  made  in  chambers  by  leaving  out  the 
direction  that  the  defendants  should  deUver  a 
list  of  their  patents. 

J.  L.  (?ra^m  for  the  motion. — ^This  is  an  action 

brought  under  sect.  32  of  the  Patents,  Designs, 

and  Trade  Marks  Act  1883,  to  restrain  threats 

of  legal  proceedings   issued  by   the  plaintiffs. 
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That  is  in  fact  an  action  for  libel,  and  the  plain* 
tiffs  are  bonnd  to  give  particulars  of  the  libel 
withont  putting  the  defendants  on  any  terms. 
If  the  defendants  only  claimed  one  patent,  it  is 
dear  the  plaintiffs  -wonld  have  to  aeliver  par- 
tioalars.  It  can  make  no  difference  that  they 
claim  sereral.  The  defendants  have  brought  an 
action  on  one  patent,  and  if  that  is  the  one  in 
respect  of  which  the  plaintiffs  threatened,  we 
are  within  the  proviso  contained  in  sect.  32 
(provided  that  this  section  shall  not  apply  if  the 
person  making  such  threats  with  due  dili^nce 
oommences  and  prosecutes  an  action  for  infringe- 
ment of  his  patent). 

O.  Waliace  for  the  plaintiffs. — The  defendants 
have  only  brought  one  action,  and  the  patent  on 
which  that  action  ia  brought  is  excepted  from 
ihe  direction  in  the  order  requiring  the  defendants 
to  deliver  particulars.  The  de^ndants'  threat 
is  founded  on  a  number  of  patents  quite  vaguely 
described.  The  plaintiffs  have  a  right  to  know 
on  which  patents  they  intend  to  rely.  If  they  are 
compelled  to  deliver  objections  to  all  the  defen- 
cUuits'  patents,  half  of  them  may  turn  out  to  be 
useless.  A  similar  order  was  made  in  Wren  v. 
Wtnld  (20  L.  T.  Bep.  N.  8.  277 ;  L.  Bep.  4  Q.  B. 
213,  703) ;  that  action  was  brought  before  the 
present  Patent  Act,  and  was  therefore  founded  on 
al^nder  of  title,  but  the  facts  were  similar. 

J.  L.  QrahoM  ia  reply. 

NosTH,  J. — ^I  think  the  order  was  right,  and 
am  glad  to  find  that  there  is  a  case  so  nearly  like 
it.  It  would  be  very  inconvenient  and  a  great 
bnrden  on  the  plaintiffs  if  they  were  compelled 
to  deliver  particulars  of  objections   to  all  the 

Stents  which  the  defendants  hold  before  they 
ow  on  which  patents  the  defendants  mean  to 
rely;  bnt  I  think  the  order  was  wrong  in 
directing  the  list  to  be  on  oath.  There  is  no 
reason  ror  that,  it  may  be  varied  in  that  respect. 
Of  course  the  defendants,  in  giving  these  par- 
ticnlars,  are  not  to  be  taken  to  admit  that  what 
they  have  done  amounts  to  a  threat  within  the 
mea4ing  of  the  Act. 

Solicitors:  Benthaiot;  LitMater,  Htieheood, 
Addiaon,  and  Brovm. 


June  28, 29,  and  Oct.  26, 1887. 

(Before  SxiauNa,  J.) 

Mills  v.  Fox.  (a) 

Infant — Ward  of  court  —  Marriage— Itemre«ent<i- 
tion  at  to  property  —  OmtMton  —  Mietake  — 
EtUyppeU-InfatUt'  SettJement  Act  1855  (18  ^  19 
Viet.  e.  43.) 

On  the  marriage  of  a  female  infant  and  word  of 
court  propoaalt  for  a  teiOement  were  brought  into 
chambers.  In  theee  propoiale,  and  in  an  affidavit 
read  in  lupport,  U  teat  Uated  that  the  toot  tenant 
in  tail  of  certain  property.  With  the  aanetion 
of  the  court  the  executed  a  ditentailing  aituranee 
of  this  property,  and  conveyed  it  to  the  truUeet  of 
her  lettlement. 

Am  a  fact,  part  of  the  property  had,  prior  to  the  date 
^  the  proposals,  been  taken  by  the  London  School 
Board  under  its  eompuitory  powers,  and  the 
money  paid  into  court,  out,  liy  tnadvertence,  thit 
had  been  overlooked,  and  no  mention  of  the  fund 
(■)  Saportad  br  A.  /.  Bau,  b).,  B>rtlitor«l  Utw.< 


t«i  court  VMt  made  in  the  propoaalt  or  the  tubee- 
gueni  deeds. 
The  lady,  aftnr  the  had  matried,  and  had  cMainti 
twenty-one,  ditentailed  her  interett  in  the  fund, 
and  aaimed  that  the  too*  entitled  to  have  it  trant- 
ferred  to  her  for  her  own  ute, 
Bdd,  that  a  rtvretentaUon  of  fact  hoi  been  mctde 
on  behalf  of  the  ir^fani  that  the  wot  tenant  in 
taU  of  the  property,  amd  could  convey  it  by  mean* 
of  a  diteiUatUng  atturanee,  and  on  the  faitk  of 
that,  and  on  the  termt  of  the  property  heiatg 
tetUed,  the  cowrt  had  tanetioned  the  marriage, 
andthe  wot  precluded  from  denying  the  truth  tf 
the  repreaentation,  and,  conaeguently,  from  deny- 
ing that  the  land  taken  by  the  board  woe  dte- 
entailed  and  vetted  in  the  tratteei,  and  ihat  tkey 
were  etMitd  to  the  purehate  money  arising  from 
(he  tale  of  it. 
The  fact  that  the  lady  wot  an  infant  at  the  tiiiM  the 
r^pretentation   wat   made    did   not   afeet    her 
poaOion. 
This  was  an  action  by  the  troatees  of  the  settle- 
ment made  on  the  marriage  of  the  defendants 
George  Fox  and  Marion  Fox  asking  for  a  declara- 
tion that  one  moiety  of  a  sum  of  8^51.  10«.  6d. 
consols,  representing  money  paid  into  court  br 
the  Uchool  Board  for  London  in  respect  of  land 
taken  by  them  under  their  compuIsoTy  powers, 
was  comprised  in,  and  subject  to,  the  trusts  of  the 
settlement. 

The  defendant  Marion  Fox  (formerly  Marion 
Mills)  and  her  sister  Florence  Mills  were  under 
a  settlement,  dated  the  23rd  April  1857,  entitled 
on  the  death  of  their  grandfather  (which  occurred 
in  Nov.  1879)  to  certain  real  estate  as  tenants  in 
tail  in  common  in  equal  shares,  with  cross- 
remainders  in  tail  between  them. 

On  the  death  of  the  grandfather  both  the  ladies 
were  infants,  and  shortly  afterwards  an  action  of 
Mills  V.  Morley  was  brought  bv  them  for  the 
administration  of  the  truste  of  the  settlement  of 
1857. 

In  1883  the  School  Board  took  part  of  the  land 
subject  to  the  settlement,  and  the  purchase  money 
for  that  land  was  now  represented  by  the 
84951.  10».  6d.  Consols. 

On  the  23rd  May  1884  Marion  Fox  (then 
Marion  Mills,  an  inmnt  under  twenty -one)  applied 
by  her  next  friend  and  guardians  under  the 
In&nts'  Settlement  Act  1855,  and  in  the  action  of 
Mills  V.  Morley,  for  leave  to  intermarry  with  the 
defendant  Greorge  Fnx,  and  that  a  proper  settle- 
ment npon  snch  marriage  might  be  sanctioned  l^ 
the  court,  and  that  she  might  be  at  liberty  to 
execute  such  settlement.  Upon  this  application 
proposals  for  a  settlement  were  brought  into 
chambers.  In  these  proposals  it  was  stated  that 
Marion  Mills  and  Florence  Mills  were  entitled  as 
tenants  in  common  in  toil  in  equal  shares  to 
certain  real  estate  and  consols  in  court. 

Bj  inadvertence  the  fact  of  part  of  the  land 
having  been  taken  by  the  School  Board  was  lost 
sight  of,  and  consequently  the  84951.  10«.  6d. 
consols  was  not  referred  to  in  the  proposals,  and 
the  description  of  the  land  inclndea  the  land 
which  had  oeen  taken  by  the  School  Board. 

It  was  stated  that  it  was  proposed  to  bar  the 
entail  in  the  share  of  Marion  Fox  in  these  pro* 
perties,  and  that  the  whole  of  such  share  (except 
a  sum  of  13,0001.)  should  be  vested  in  tmstees 
upon  trusts  for  the  benefit  of  her,  her  husband, 

aodchUdren.  /     (^r\t^\o 
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In  rapport  of  the  applioation  on  affidavit  was 
read,  wnich  had  been  made  by  the  trustees  of  the 
settlement  of  1857  in  answer  to  inquiries  directed 
in  the  action  of  MtUs  y.  Morley.  In  the  schedules 
thereto  were  set  ont  the  particnlars  of  the  real 
estate  subject  to  the  trusts  of  that  settlement, 
and  the  land  taken  by  the  School  Board  was 
included  therein.  Two  drafts  were  prepared  by 
the  convOTancing  counsel  to  the  court  for  the  pur- 

Sose  of  effecting  the  settlement,  one  a  disentailing 
oed,  and  the  other  a  declaration  of  trust. 

By  an  order  made  on  the  2 1  st  July  1884,  the 
judge  being  of  opinion  that  the  settlement  pro- 
posed to  be  effected  by  the  two  indentures  (drafts 
of  which  had  been  prepared)  was  a  proper  settle- 
ment to  be  made  upon  the  marriage  "  of  the  pro- 
perty of  the  infant  comprised  therein,"  approved 
of  such  settlement,  and  ordered  that  Marion  Fox 
should  be  at  liberty  to  execute  the  two  indentures, 
and  that  upon  the  due  execution  thereof  by  the 
parties  the  marriage  might  take  place. 

On  the  22nd  July  1884  the  indentures  were  duly 
executed,  and  on  the  following  day  the  marriage 
took  plaCe. 

By  the  disentailing  deed,  which  contained  a  full 
recital  of  the  order  of  the  21st  July  1884,  and  was 
expressed  to  be  made  in  obedience  to  that  order, 
Marion  Fox,  with  the  sanction  of  the  court,  and 
the  consent  of  the  defendant  George  Fox,  con- 
veyed to  the  plaintiffs  the  undivided  moiety  of 
or  to  which  she  was  seised  or  entitled  as  tenant 
in  tail  in  possession,  and  that  to  which  she  was 
so  entitled  in  remainder  in  the  hereditaments 
described  in  the  first  schedule  thereto,  and  of  and 
in  all  other  the  freehold  hereditaments  (if  any) 
which  were  then  subject  to  the  settlement  of  the 
23rd  April  1857  (freed  from  her  estate  tail  and  the 
subsequent  remainders)  upon  the  trusts  of  the 
settlement  of  even  date.  She  also,  in  a  second 
witnessing  part,  assigned  in  like  manner  her 
interest  in  certain  specified  funds  in  conrt,  but 
not  the  8495Z.  10<.  6d.  consols.  The  deeds  con- 
tained no  covenants  for  title,  and  no  agpreement 
for  the  settlement  of  other  or  after-acquired 
property. 

The  first  schedule  to  the  disentailing  deed 
included  the  property  sold  to  the  School  Board, 
and  which  was  f>o  included  owing  to  the  fact  that 
the  sale  had  been  forgotten. 

By  an  indenture  of  the  23rd  June  1885  Mrs. 
Fox,  who  was  then  twenty-one,  with  the  concur- 
rence of  her  husband,  disentailed  her  interest  in 
the  sum  of  8495;.  10<.  6d.  Consols. 

On  the  25th  June  1885  the  defendants 
presented  a  petition  asking  that  one  equal  moietv 
of  the  sum  of  8495Z.  10«.  6d .  Consols  might  be  sold, 
and  the  proceeds  paid  to  Mrs.  Fox  on  her  separate 
receipt. 

Ka;^,  J.  on  the  hearing  of  that  peMtion  ordered 
that  it  should  stand  over,  so  that  the  plaintiffs 
on  behalf  of  the  possible  issue  of  the  marrit^ 
might  take  such  proceedings  as  they  might  be 
advised  to  rectify  the  mistake  made  in  omitting 
from  the  disentailing  deed  and  settlement  of  the 
22nd  July  1884  the  moiety  of  the  84951. 10«.  Bi. 
Consols,  and  bring  that  moiety  within  the 
trusts  of  those  deeds  in  case  t).e  defendants, 
Mr.  and  Mrs.  Fox,  should  refuse  to  execute  the 
necessary  deed  for  that  purpose ;  and  that  they 
should  be  at  liberty  to  take  such  proceedings  at 
the  cost  of  the  trust  estate,  so  far  as  the  costs 
thereof  might  not  be  otherwise  provided  for. 


Mr.  and  Mrs.  Fox  were  applied  to,  but  refused 
to  execute  any  such  deed  as  required.  The  plain- 
tiffs therefore  took  these  proceedings. 

Bobinaon,  Q.C.  and  Ingle  Joyce  for  the  plain- 
tiffs.— This  fund  was  according  to  the  true  con- 
struction included  in  the  disentailing  deed.  It 
was  not  specifically  mentioned,  but  the  general 
words  are  wide  enough  to  include  it,  as  it  was 
liable  to  be  laid  out  in  the  purchase  of  land,  and 
so  must  be  regarded  as  lana.  It  was  the  manifest 
intention  of  all  parties  and  of  the  court  that  all 
the  property  of  the  infant  except  the  13,0(X){. 
should  oe  settled.  By  a  mistake  this  was  not 
carried  ont,  and  the  deeds  should  be  rectified  so 
as  to  do  that.  The  conrt  only  sanctioned  the 
marriage  and  the  settlement  on  the  foith  of  the 
representation  that  Mrs.  Fox  was  entitled  to  an 
estate  tail  in  the  property ;  she  is  therefore 
estopped  from  setting  up  any  contrary  title  to 
the  purchase  money  arising  from  the  sale  of  it. 
The  settlement  was  made  under  the  Infants' 
Settlement  Act  1855,  and  so  the  infant  contracted 
as  if  of  full  age. 

Oraham  Heuting$,  Q.G.  and  Vaughan  HatBhin* 
for  the  defendants. — Mrs.  Fox  is  absolutdr 
entitled  to  this  fund  under  the  Married  Women's 
Property  Act.  The  settlement  made  on  the 
marrinee  of  an  in&tnt  is  not  the  settlement  of  the 
court,  but  that  of  the  in&nt.  The  Act  of  1855 
only  removes  the  disability  of  infancy,  and  in  all 
other  respects  the  settlement  is  in  the  same 
position  as  any  other : 

Bueltmaittr  v.  Budmuuter,  S6  L.  T.  Bep.  N.  S.  795 ; 
85Ch.  Div.21. 

The  court  cannot  alter  the  settlement  made,  and 
thfit  is  the  only  settlement  or  contract  in  the  case. 
This  fund  in  court  must  be  treated  as  land,  inas- 
n^uch  as  the  money  is  subject  to  be  invested  in 
laiid,  but  it  cannot  be  disentailed  by  a  grant  of 
"  freehold  hereditaments."  The  proper  mode  is 
an  assignment :  (3  &  4  WilL  4,  c.  74,  s.  71.)  The 
representation  made,  if  wrong,  was,  at  any  rate, 
innocent.  This  fund  was  not  comprised  in  the 
disentailing  deed,  and  the  court  couM  not  compel 
Mrs.  Fox  to  execute  a  disentailing  deed,  and  vest 
the  property  in  the  trustees : 

BUben  t.  Parldnton,  49  L.  T.  Bep.  N.  8.  502 ;  85 

Cli.IKT.aOO; 
DavU  v.  Tollemache,  2  Jar.  N.  8. 1181. 

The  fact  that  she  has  executed  a  disentailing  deed 
as  regards  the  fund  ought  not  to  put  her  m  any 
worse  position. 

Bohinton,  Q,C.,  in  reply,  referred  to 
Re  Wood's  Settled  Estates,  L.  Bep.  20  Bq.  372; 
A.  0.  T.  Day,  1  Vbb.  ten.  218. 

Our.  adv.  vutt. 

Oct.  26.— Stikling,  J.— It  is  quite  clear  that 
the  proposals  carried  into  chambers,  and  the 
settlement  made  in  pursuance  thereof,  were 
framed  upon  the  mistaken  supposition  that  the 
property  taken  bv  the  School  Board  remained 
unsold.  The  safe  and  settlement  were  both 
carried  out  by  the  same  firm  of  solicitors,  and  the 
error  is  traced  to  the  circumstance  that  the 
Chancery  and  conveyancing  departments  of  the 
office  are  distinct,  and  that  the  clerk  in  charge  of 
the  Chancerv  department  was  unacquainted  with 
what  had  taken  place  in  the  conveyancing  depart- 
ment. The  question  now  arises,  what  are  the 
rights  of  the  plaintiffs  in  respect  of  the  fund  in 

court  P    It  was  contended  on  their  behalf  that  on 
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the  tme  constmctioa  oi  tbe  disentailinf;  deed  the 
fund  in  qneatioD  pasiied  nnder  it.  Now,  the  fnnd 
ia  certainlj  not  specifically  mentioned  in  the  deed, 
and  the  second  of  the  two  witnessing  parts  con- 
tains no  general  words  sufficient  to  embrace  it ; 
and  the  plaintiffs  are  driven  to  contend  that  it 
passed  under  the  general  words  in  the  first 
witnessing  part,  whereby  Mrs.  Fox  granted  and 
disposed  unto  the  plaintiffs  and  their  trustees  of 
her  moieties  in  possession  and  reversion  of  and 
in  the  hereditaments  "  described  or  comprised 
in  the  first  schedule  hereto,  and  all  other  (ii  any) 
the  freehold  hereditaments  which,  by  any  means 
or  in  any  manner,  are  now  subject  at  law,  or  in 
Muity,  to  the  subsisting  uses  of  the  said  indenture 
01  settlement."  To  this  it  was  answered  that 
sect.  71  of  the  Fines  and  Becoreries  Act  requires 
a  disentailing  assurance  of  money  subject  to  be 
invested  in  the  purchase  of  land  to  be  settled,  so 
that  any  person,  if  the  lands  were  purchased, 
wonld  have  an  estate  tail  therein,  to  be  an  "  assign- 
ment by  deed,"  and  not  a  grant ;  and  further  that 
the  words  "  freehold  hereditaments  "  were  not  apt 
to  carry  such  money.  I  am  of  opinion  that  this 
contention  is  well  founded,  to  this  extent,  that 
the  disentailing  deed  was  not  effectual  to  bar  the 
estate  tail  of  Mrs.  Fox  in  the  fund.  It  contains 
no  covenant  for  farther  assurance,  nor  any  cove- 
nant for  the  settlement  of  other  or  after-acquired 
woperty;  and,  having  regard  to  sect.  47  of  the 
Fines  and  Becoveries  Act,  I  am  not  at  liberty  to 
treat  the  deed  as  evidence  of  a  contract  for  making 
a  perfect  instrument,  or  to  remedy  its  defects : 
^m^ees  v.  SmcM,  57  L.  T.  Bep.  N.  8.  292 ;  36 
Oh.  Div.  716.)  It  was  not  contended,  nor 
does  it  appear  to  me,  that  the  contemporane^os 
declaration  of  trust  aids  the  plaintiffs.  It  was 
said,  however,  that  the  plain  intention  of  the 
court,  and  of  all  parties,  was  to  settle  the 
whole  of  the  property  of  the  defendant  Mrs. 
Fox,  except  the  13,0001.  mentioned  in  the  pro- 
posals ;  that  this  intention  had  not  been  carried 
into  effect;  and  that  the  disentailing  deed  and 
settlement  ought  to  be  rectified  in  accordance 
therewith.  To  this  it  was  objected  that  (as  shown 
by  the  recent  case  of  Buehnuuter  t.  Bwlcnuuter) 
the  settlement  is  not  that  of  the  ooort,  bnt  of 
Mrs.  Fox ;  that  Mrs.  Fox  could  only  settle,  or 
contract  to  settle,  nnder  the  provisions  of  the 
In&otB'  Settlement  Act  1855,  and  with  the  sano- 
ticm  of  the  court ;  and  that  the  only  settlement, 
or  contract  for  a  settlement,  which  the  court  had 
sanctioned,  was  that  contained  in  the  deeds  of  the 
22nd  July  1884,  and  that  the  court  had  no  power 
to  alter  them.  I  think  that  these  objections  are 
of  great  weight,  and  I  am  unable  to  see  how  it  is 
possible  for  me  to  rectify  the  deeds  in  the  absence 
of  any  independent  contract  binding  on  Mrs.  Fox. 
It  was,  however,  further  contended  on  behalf  of 
the  plaintiffs  that  both  the  marriage  and  the 
settlement  were  sanctioned  by  the  court  on  the 
faith  of  a  representation  of  fact  made  by  her,  or 
on  her  behalt ;  that  at  the  date  of  the  order  of  the 
2l8t  July  1884  the  defendant  Mrs.  Fox  was 
entitled  to  an  estate  tail  in  the  property,  the 
purchase  money  of  which  is  represented  by 
the  fond  in  court;  and  that  in  equity  she  is 
bound  to  make  good  Huch  representation,  or, 
at  all  events,  to  abstain  from  setting  up  in 
herself  any  title  to  the  fnnd  inconsistent  there- 
with. The  law  on  this  subject  is  thus  stated 
by  Lord  Cranworth  in  the  well-known  case  of 


Jorden  t.  Money  (5  H.  of  L.  Gaa.  185,  210,  21^  : 
"  It  is  said  that  upon  a  principle  well  known  in 
the  law,  founded  upon  good  faith  and  equity, 
a  principle  equally  of  law  and  of  equity,  if  a 
person  makes  any  false  representation  to  another, 
and  that  other  acts  upon  that  false  representation, 
the  person  who  has  made  it  shall  not  afterwards  be 
allowed  to  set  up  that  what  he  said  was  false,  and 
to  assert  the  real  truth  in  place  of  the  falsehood 
which  has  so  misled  the  other.  That  is  a  prin- 
ciple of  universal  application,  and  has  been  par- 
ticularly applied  to  cases  where  representations 
have  been  made  as  to  the  state  of  the  property  of 
persons  about  to  contract  a  marria^,  ana  where, 
upon  the  faith  of  such  representations,  marriage 
has  been  contracted.  There  the  person  who  baa 
made  the  false  representations  nas,  in  a  great 
many  cases,  been  held  bound  to  make  his  repre- 
sentations good."  His  Lordship  then  referred  to 
Neville  v.  Wilkinson  (I  Bro.  C.  0.  543),  Montefion 
V.  MonUfiore  (1  "W.  BL  363).  and  Gale  v,  Lmio 
(1  Ver.  475),  and  continues:  "These  principles 
are  plainly  and  perfectly  intelligible,  and  quite 
consistent  with  good  sense,  and  I  should  be  in 
the  last  degree  sorry  that  any  opinion  or  decision 
to  which  I  am  a  party  should  lead  to  a  notion 
that  I,  in  the  slightest  degree,  question  their 
propriety.  Nay,  more,  I  think  that  the  prin- 
ciple has  been  carried,  and  may  be  carried  much 
further ;  because  I  think  it  is  not  necessary  that 
the  party  making  the  representation  should  know 
that  it  was  &lse;  no  &aud  need  have  been  in* 
tended  at  the  time.  But  if  the  party  has  xor 
wittingly  misled  another,  yon  must  add  that  he 
has  misled  another  under  such  circumstances  that 
he  had  reasonable  ground  for  supposing  that  the 
person  whom  he  was  misleading  was  to  act  upon 
what  he  was  saying.  It  will  not  do  if  he  mu^ly 
said  something  supposing  it  to  be  quite  right, 
and  then  that  some  stranger,  having  heard  and 
acted  upon  it,  should  afterwards  come  to  him  to 
make  it  good."  In  Citizens'  Bank  of  Louinana 
V.  First  National  Bank  of  New  Orleans  (L.  Bep. 
6  H.  of  L.  362, 360)  Lord  Selbome  says :  "  I  appre- 
hend that  nothing  can  be  more  certain  than  this, 
that  the  doctrine  of  equitable  estoppel  by  repre- 
sentation is  a  wholly  different  thin^  from  con- 
tract, or  promise,  or  equitable  assi^punrait,  or 
anything  of  that  sort.  The  foundation  of  that 
doctrine,  which  is  a  very  important  one,  and 
certainly  not  one  likely  to  be  departed  from, 
is  this :  that  if  a  man  dealing  with  another  for 
value  makes  statements  to  him  as  to  existing 
facts,  which  being  stated  would  affect  the  con- 
tract, and  without  reliance  upon  which,  or  without 
the  statement  of  which,  the  party  would  not  enter 
into  the  contract,  and,  which  being  otherwise  than 
as  they  were  stated,  would  leave  the  situation 
after  the  contract  different  from  what  it  would 
have  been  if  the  representations  had  not  been 
made,  then  the  person  making  those  represen- 
tations shall,  so  far  as  the  powers  of  a  court  of 
equity  extend,  be  treated  as  il  the  representations 
were  true,  and  shall  be  compelled  to  make  them 
good.  But  those  must  be  representations  con- 
cerning existing  facts."  He  then  proceeds :  "  The 
limits  of  that  doctrine,  and  the  distinction  between 
it  and  contract,  were  carefully  examined,  and, 
I  think,  well  pointed  out  in  the  judgment  given 
by  Lord  Cranworth  in  this  House  in  the  case  of 
Jorden  v.  Money."  Now,  in  the  present  case,  the 
proposals  for  the  settlement  carried  in  on  behalf 
Mgitized  by 
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of  1It8.  Fox,  and  the  affidayit  in  support  of  it, 
constitnted    a  representation  of    fact  made   on 
behalf  nf   Mrs.  Fox  that   she  was  at  the  date 
of  them  tenant  in  tail  of  the  property  in  ques- 
tion, and  had  power  to  convey  it  by  means  of 
a  disentailing  assnrance,  and  the  court,  being 
applied  to  by  her  to  sanction  her  then  contem- 
plated marriage,  gave  snch  sanction  on  the  faith 
of  that  representation,  and  on  the  terms  that  the 
property  to  which  it  related  should  (along  with 
other  property)  be  disentailed  and  conveyed  to 
tmstees,  and  thns  secured  for  the  benefit  of  Mrs. 
Fox  and  the  issue  of  the  contemplated  marriage, 
which,  in  fact,  was  not  allowed  to  take  place  until 
the  court  had  ascertained  that  the  proper  aasor- 
ances  had  been  executed  by  Mrs.  Fox  and  her 
husband.    Under  these  circumstances  the    case 
a|>peaTs  to  me  to  be  brought  within  the  principle 
laid  down  by  Lord  Cranworth  and  Lord  Selboiiie. 
YarionB  points  were,  however,  made  on  behalf  of 
the  defendants,  and  it  may  be  right  that  I  should 
deal  with  them  in  details    It  was  said  that  the 
representation  was  entirely  innocent,  and  was  a 
mere  mistake,  and  that  there  was  no  fraud.    As 
rerards  the  innocent  nature  of  the  representatitm 
and  the  absence  of  fraud,  the  objection  appears  to 
me  to  be  met  by  what  is  laid  down  by  Lord  Cran- 
worth in  Jorden  v.  Money,  and  the  present  plain- 
tiffs, the  trustees  of  the  settlement  sanctioned  by 
the  court,  cannot,  in  my  opinion,  be  regarded  as 
strangers  who  are  not  entitled  to  call  on  Mrs. 
Fox  to  make  the  representation  good.   .Mistake, 
again,  may  well  be  a  ground  of  relief  in  cases 
where  it  is  of  such  a  nature  that  it  would  be 
ineauitable  to  enforce  the  obligation  arising  out 
of  tne  representation  made.    In  the  present  case 
it  was  the  meaning  and  intention  of  all  parties, 
and  of  the  court,  that  the  whole  of  the  lady's 
property,  except  the  sum  of  13,000Z.,  should  be 
settled,  and  the  mistake  which  actually  occurred 
amounts  to  little  more  than  a  misdescription  of  part 
of  that  property.    Under  these  circumstances,  it 
appears  to  me  that,  so  far  from  the  mist^e  ^ving 
rise  to  any  ecjuity  to  relief  from  obligation,  there 
would  be  a  failure  of  equity  if  the  obligation  were 
not  enforced  to  the  extent  of  Mrs.  Fox's  interest 
in  the  fund  which  represents  the  purchase  money 
of  the   property  taken  by  the   London    School 
Board.    It  was  farther  said  that  at  the  date  of 
the  order  and  of  the  marriage,  Mrs.   Fox  was 
simply  tenant  in  tail  of  the  fund ;  that  the  court 
could  not  have  ordered  her  after  her  marriage  to 
execute  a  disentailing  deed  of  the  fund  (for  wnicfa 
jnvposition  the  case  of  Hilbera  v.  ParMnton  was 
citeid);    and    that    the    circumstance    that    she 
has    in    fact    executed    one    ought  not  to  pre- 
judice her.    If  she  had  not  executed  the  disen- 
tailing  deed,   it  may  be  that  I   should   have 
founcTit  necessary  to  inquire  to  what  extent  a 
ooart  of  equity  will  actively  enforce  the  nuking 
good  of  representations,  and  whether  it  will  order 
the  execution   of  a  disentailing  deed;  and,  in 
dealing  with  the  latter  point,  the  principles  laid 
down  b^  the  Gourt  of  Appeal  in  Banket  v.  Sinall 
(to  which  I  have  referred)  would  have  to  be 
regarded.     But  I  think  that  I  am  relieved  by 
Mrs.  Fox's  own  act  from  any  such  inquiry.    By 
reason  of  the  execution  of  the  disentailing  assur> 
ance,  she  has  become  the  only  person  (other  than 
the  plaintiffs)  who  can  claim  any  interest  in  the 
fana  in  court.    Now,  the  doctrine  laid  down  by 
Lord  Omnworfeh  and  Lord  Selbome,  and  tro 


cases  cited  by  the  former,  appear  to  me  to  show 
that  a  person  who  has  made  snch  a  repi*esentation 
as  is  referred  to,  will  not  be  allowed  by  a  court  of 
eqtiity  to  set  up  on  his  own  behalf,  as  against  the 
person  entitled  to  the  benefit  of  the  representa- 
tion, a  claim  founded  on  the  untruth  of  the 
representation  he  has  made.  In  the  words  of 
Lord  Cranworth,  the  person  who  has  made  the 
representation  cannot  afterwards  be  allowed  to 
set  up  that  which  he  has  said  was  false,  and  to 
assert  the  real  truth  in  place  of  the  falsehood. 
When  Mrs.  Fox  applied  to  the  court  to  sanction 
her  marriage,  the  representation  was  made  on  her 
behalf  that  she  was  then  tenant  in  tail  of  one 
moiety  of  the  property  taken  bj;  the  School 
Board,  and  she  obtained  the  sanction  for  which 
she  asked  upon  that  representation.  She  was 
thereby  precluded  (as  between  herself  and  the 
'plaintiffs)  from  denying  the  truth  of  it,  and  is, 
consequently,  precluded  from  denying  that  one 
moiety  of  the  property  taken  by  the  School  Board 
was  effectually  disentailed,  and  assured  to  the 
plaintiffs  upon  the  trusts  of  the  settlement,  and 
that  the  plamtiSs,  as  such  trustees,  became  abso- 
lute owners  of  the  property,  and  therefore 
entitled  to  the  purchase  money  payable  in  respect 
of  it.  She  can  only  make  out  her  title  to  that 
purchase  money  by  alleging  that  in  truth  she  had 
not,  at  the  date  of  the  disentailing  deed,  any 
interest  in  the  property  at  all,  but  that  the  pro- 
perty had  long  before  been  conveyed  to  the  School 
Board.  That,  in  my  judgment,  she  is  not  at 
liberty  to  do,  and  I  think  that  her  position  in 
this  respect  is  not  affected  by  the  circumstance 
that  she  was  an  infant  when  the  representation 
was  made.  The  defendants  are  consequently 
precluded  from  setting  up  any  title  to  the  fund 
adversely  to  the  plaintiffs  as  trustees  of  the 
marriage  settlement,  and  one  moiety  of  the  fund 
ought  to  be  transferred  to  the  plaintilb.  Declare 
that  the  defendants  are  precluded  from  setting 
up  any  title  to  the  fund  in  court,  adverse  to  that 
of  the  plaintiffs  as  trustees  of  the  indentures  dt 
the  22nd  July  1884  in  the  pleadings  mentioned, 
and  that  one  moiety  of  such  fund  ought  to  be 
transferred  to  the  plaintiffs,  upon  the  trusts  of 
the  second  of  such  indentures. 

Solicitors  for  the  plaintiffs,  HoUamt,  8<m,  and 
Ooieard. 

Solicitors  for  the  defendants,  Palmer,  Eland, 
and  Nettlethip. 


JiOy  20,  21,  and  Nov.  1,  1887, 
(Before  SxiRLnfo,  J.) 

Re  Grove;  Vauchbk  v.  The   SoucrtOB  to  thb 
Teeasttbt.  (a) 

Domicile— Length  of  reiidence — lUepUimoUe  horn 
children — Subeeqiient  marriage — loreign  natum- 
aUty. 

T.,  a  Oerman  by  birth,  came  to  England  in  1734, 
and  remained  there,  carrying  on  butinesi,  tiU 
1779.  Soon  after  coming  to  England  he  Uved 
vnth  P.  as  his  wife,  and  by  her  had  three  Midren, 
bom  in  174A,  1745,  atid  1747. 

In  1749  he  married  W.,  artd  by  her  had  one  child, 
O.  W.  died  in  1752,  and  in  1755  he  married 
P.,  and  by  her  had  four  more  chiUkren. 

In  1774  he  presented  a  pelilion  to  ihe  GotmeU  <^ 

(a)  BepoiMd  by  A.  J,  HalIi,  En].,  Barriater-tt-Law. 
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Oe»«va,  vfhieih  he  deieribed  at'  "hi*  Motive 
country,"  aeeiking  to  ettdbliah  the  leffitimacy  in 
Geneva  of  hit  three  children  Iry  P.  bom  before 
tncuriage,  btf  reman  of  hit  itibtequent  marriage 
with  her,  and  the  Council  made  an  order  aeeord- 
ingUf. 

A  daughter  of  0.  had  died  intettate  a  domiciled 
Englithtooman,  and  it  became  neceteary  to  ateer- 
tain  who  vere  her  next  of  Icin,  and  the  question 
wcw,  whether  the  children  of  T.  by  P.  bom  before 
wuvrriage  were  iMttimale  or  not. 

SM,  that  T.  had  in  1744  acquired  an  Engliih 
domieiie,  and  the  leaitimaey  of  hit  children  by  P. 
mutt  be  determinei  according  to  the  law  of  the 
place  where  their  parents  were  doniieiled  at  their 
birth,  i.e^  England,  and  that  thote  horn  btfore 
marriage  were,  therefore,  rutt  legitimate. 

Be  Wright's  Tnuts  (2  K.  ^  J.  b9b)  followed. 

Teis  was  an  action  tor  the  adtniaistration  of  the 
estate  of  Caroline  Grove,  a  domiciled  EDglish- 
woman,  who  died  intestate  on  the  29th  Oct.  1866 
possessed  of  considerable  personal  estate. 

An  inquiry  was  directed  as  to  who  were  her 
next  of  kin  nnder  the  etatntes  for  the  distnbntion 
of  intestates'  estates.  The  chief  clerk  made  a 
certificate,  from  which  it  appeared  that  the 
question  as  to  who  were  the  next  of  kin  depended 
upon  whether  certain  children  of  Marc  Thomegay, 
tne  grandfather  of  the  intestate,  who  had  been 
bom  out  of  wedlock,  were  legitimate  or  not,  for 
which  purpose  it  was  necessary  to  ascertain 
whether  or  not  Marc  Thomegay  was  a  domiciled 
Englishman  at  the  time  of  their  birth,  and  in  par- 
ticular at  the  date  of  the  birth  of  one  of  them, 
Sarah  Thomegay,  afterwards  Delom.  Marc  Thome- 
gay's  domicile  of  origin  was  Qenevese. 

In  1728  he  was  received  as  a  burgess  of  Geneva. 

In  1734  he,  being  then  twenty-two  years  of  age, 
-came  to  England,  and  there  was  no  evidence  to 
show  that  he  ever  left  this  country.  Soon  after 
ooming  to  this  country  he  formed  an  attachment 
for  Miss  Fowis,  an  English  lady,  and  they  lived 
together  as  husband  and  wife  for  some  years,  and 
hiM  three  children,  Sarah,  bom  in  Feb.  1 744 ;  Marc, 
bom  in  Jan.  1745;  and  Elizabeth,  born  in  Nov. 
1747.  Sarah  married  Anthony  Delom,  and  there 
were  descendants  of  her  living  at  the  death  of  the 
intestate. 

In  May  1749  he  married  Miss  Woodhouse,  by 
*whom  he  had  one  child.  Marguerite,  bom  in  Dec. 
1749.  She  afterwards  married  William  Grove, 
and  was  the  mother  of  the  intestate,  Caroline 
Grove.  His  wife  died  in  March  1752,  and  on  the 
4th  Septt.  1755  he  married  Miss  Fowls,  by  whom 
he  had  tour  children.  One  of  these,  Sophia,  married 
Jean  Falqnet,  and  there  were  descendants  of  her 
living  at  the  death  of  the  intestate. 

In  1772  Marc  Thomegay's  second  wife  died,  and 
in  1774  he  presented  to  the  Council  of  Geneva  a 
petition  in  the  interest  of  his  daughters  Sarah, 
who  had  married  a  citizen  of  Yevey,  and  Eliza- 
beth, who  had  married  a  citizen  of  Greneva.  This 
petition  stated  that  the  petitioner  had  been  in- 
formed that  in  Geneva,  "his  native  country," 
subsequent  marriage  legitimatised  illegitimate 
bom  children,  and  he  produced  {inter  alia)  cer- 
tificates of  the  birth  of  nis  children  Marc,  Sarah, 
and  Elizabeth,  and  prayed  the  Council  to  grant 
him  record  of  his  proofs  and  declarations  so  that 
no  one  might  question  the  legitimacy  of  his  said 
children  "in  Geneva,  his  native  country."    An 


order  was  made  by  the  Conncil  granting  record 
accordingly. 

Marc  Thomegay  made  his  will  on  the  9th  March 
1779,  describing  mmseU  as  of  Tottenham,  Middl*- 
sex.  It  appeared  from  the  will  that  he  waa  cairry- 
ing  on  bnsmesB  in  partnership  with  his  son  Mare, 
and  was  entitled  to  a  leasehold  house,  workshopv 
and  premises  in  Moorfields,  in  St.  Leonards, 
Shoreditch. 

In  the  baptismal  certificates  of  his  children  in 
1744  and  1745  the  parents  were  described  aa  of 
Ayliffe-street,  and  Moorfields  was  not  mentioned 
in  any  certificate  before  1750,  so  the  conclnsion 
drawn  by  the  court  was  that  the  lease  of  theae 
premises  had  not  been  granted  in  1744^ 

Marc  Thomegay  diea  on  the  2nd  Dec.  1779. 

If  Sarah  Delom  were  legitimate  then,  the  next 
of  kin  of  the  intestate  Carbine  Grove  at  her  death 
were  the  descendants  then  living  of  Sarah  Delom ; 
but  if  she  were  not  legitimate,  then  the  desoen- 
dants  of  Sophia  Falqnet  were  such  next  of  kin. 

In  1743  an  Act  (16  Geo.  2,  c.  i.)  was  passed 
naturalising  a  nnmber  of  foreigners  resident  in 
England.  Marc  Thomegay's  brother  Peter  waa 
mentioned  in  this  Act,  but  Marc  waa  not. 

Oraham  Hastings,  Q.C.  and  G.  W.  Brabant  for 
the  plaintiff. — ^The  plaintiff  represents  the  descoi- 
dants  of  Sarah  Delom,  and  we  say  that  she  was 
legitimatised  by  the  snbaequent  marriage  of  her 
father.  Marc  Thomegay  had  a  Genevese  domi- 
cile at  her  birth,  and  legitimacnr  is  determined 
according  to  the  law  of  the  &ther  s  domicile  at  the 
time  of  the  child's  birth : 

Dioejr  on  Domicile,  p.  181 ; 

Jfunra  V.  Munro,  7  Cl.  A  Fin.  8ffi ; 

Re  Wrighft  TnuU.i  K.  ft  J.  505 ; 

Lloyd  T.  Lloud,  IS  Bear.  401,  n. ; 

Be  Goodman^  TnuU,  44  L.  T.  Bep.  N.  S.  527;  17 
Ch.  DiT.  866; 

Be  Androt;  Androi  T.  Androt,  40  L.  T.  Bep.  N.  S. 
163;  24  Ch.  DiT.  637. 
Whether  a  person  has  abandoned  his  domicile  of 
origin  is  a  question  of  evidence  as  to  intention, 
and  the  evidence  must  be  clear  and  unmis- 
takable: 

The  LaudardaU  Peeragt,  10  App.  Cm.  692,  758  ; 

Ae  Patience ;  Paiienee  t.  Uaxn,  52  L.  T.  Bap.  N.  S. 
687 ;  29  Ch.  Div.  976. 
W.  Pearton,  Q.C.  and  Haldane  for  L.  A. 
Falqnet. — Marc  Thomegay  was  domiciled  in 
En«and  at  the  time  of  the  birth  of  Sarah  Delom, 
and  his  subsequent  marriage  did  not  legitimatise 
her.  Such  legitimisation  cannot  take  place  unless 
permitted  by  the  personal  law  of  toe  father  at 
the  date  of  the  birth,  and  at  the  date  of  the 
marriage : 

Shedden  t.  Patrick,  5  Pat.  So.  App.  194;  1  Maoqn. 
535; 

Strathmore  Peerage  com,  6  Fat.  So.  .^p.  64S; 

Jio«8  y.  lion,  4  Wil.  *  Sh.  So.  .^p.  280; 

Goodman  r.  Goodman,  6  L.  T.  Bap.  N.  8.  W; 
3  Oiff.  643 ; 

DaUiouaie  r.  ITDonall,  7  CI.  &  Fin.  817; 

Munro  v.  Munro,  7  CI.  &  Fin.  842  ; 

BirtwittU  T.  Vardill,  7  CI.  4  Fin.  895 ; 

Udny  T.  Udny,  L.  Bep.  1  So.  App.  441 ; 

Kerr  T.  Martin,  1  Mkcqa.  650 ; 

WesUake's  PriTate  latem&tiozuj  Law,  pp.  84,  85, 
81.50,51; 

Dioe7  on  Domioile,  pp.  181, 184, 187. 

The  place  of  the  birth  is  immaterial : 

Be  Ooodman't  Truttt  (uM  «up.). 
Marc  Thomegay  had  an  English  domicile  boUi  at 
the  time  of  the  birth  of  his  tluree  (d^«bnn  bom 
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ont  of  wedlock,  and  at  the  time  of  his  marriage 
with  their  mother : 

Sioay  on  Domicile,  pp.  116, 180; 
Bruce  t.  Bnuse,  2  B.  ft  F.  229,  n. ; 
Bempde  t.  Johnatone,  8  Ves.  196  ; 
Voueet  T.  Otoghegan,  9  Ch.  Dir.  411 ; 
Cockrtli  T.  Oodtnll,  25  L.  J.,  N.  S.  730,  Ch. ; 
Mumm  T.  Munro,  1  Bob.  App.  Caa.  402 ; 
Fiaaer  on  the  Fenonal  and  Domeitio  Belations,  2nd 
edit.,  p.  52. 

Be  Wright't  TnuU  {ubi  «up.)  is  not  inconsistent 
with  oar  contention. 

Shearman  and  C.  A.  White  for  other  members 
of  the  Falqaet  family. — ^The  domicile  of  a  person 
is  that  place  in  which  his  habitation  is  fixed, 
without  any  present  intention  of  removing  there- 
from : 

Dioey  on  Domicile,  p.  838 ; 

Attorney-Oentral  t.  Kent,  6  L.  T.  Eep.  N.  S.  864. 

'  Marc  Thomegay  was  domiciled  in  England  both 
before  and  after  his  marriage  with  Miss  Powis. 

Ingh  Joyce  for  the  Crown. 

Qraiham  Haettnge,  Q.C.  replied. 

Ow.  adv.  wU. 
Nov.  1. — Stikliho,  J.  referred  to  the  certificate, 
and  continned : — It  thns  appears  that  the  result 
of  the  inqninr  depends  on  the  legitimacy  of  these 
children  of  Marc  lliomegay  (the  grandfather  of 
the  intestate)  who  were  I>om  out  of  wedlock. 
The  question  whether  in  the  administration  of 
the  personal  estate  of  an  intestate,  who  died 
domiciled  in  England,  the  courts  of  this  country 
will  recognise  the  legitimacy  of  a  child  bom  out 
of  lawfni  wedlock  is  one  on  which,  until  recently, 
there  was  no  express  decif>ion.  Howeyer,  it  arose 
and  was  decided  in  Be  Goodman's  Tnuti.  The 
facts  in  that  case  were  stated  by  Cotton,  L.J.  as 
follows:  "Bachael  Goodman  was  a  domiciled 
Englishwoman.  She  died  a  spinster,  and  at  the 
time  of  her  death  she  had  neither  father,  mother, 
brother,  or  sister;  but  two  of  her  deceased 
brothers  left  children  who  survived  her.  Levon 
Goodman,  one  of  these  brothers,  had  cohabited 
with  Charlotte  Smith,  and  while  domiciled  in 
England  had  by  her  three  children.  He,  after 
the  birth  of  these  children,  removed  to  Amster- 
dam, and  he  was  thenceforth,  down  to  the  time  of 
his  death,  domiciled  in  Holland.  While  domiciled 
there  he  in  the  year  1821  had  by  Charlotte 
Smith  another  cmld,  Hannah,  afterwards  the 
wife  of  Jean  Pieret.  Leyon  Goodman,  in  the  year 
1 1822  married  Charlotte  Smith.  The  evidence 
shows  that  by  the  law  of  Holland  this  marriage 
[made  Hannah  Fieret  and  the  three  children  bom 
'-while  Levon  Goodman  was  in  England  legitimate. 
Under  the  Statutes  of  Distributions  (22  &  23 
K/ar.  2.  o.  lOj,  the  personal  estate  of  Bachael 
Goodman,  as  to  which  she  died  intestate,  was 
divisible  among  the  children  of  her  deceased 
brothers.  No  claim'  was  made  on  behalf  of  the 
three  children  of  Leyon  Goodman  bom  while  he 
was  domiciled  in  England,  but  Hannah  Fieret 
-claimed  to  share."  Under  these  circumstances, 
the_  Master  of  the  Bolls  (Sir  George  Jessel) 
decided  against  the  claim,  but  in  the  Court  of 
Appeal  the  decision  was  reversed,  and  it  was  held 
by  the  majority  of  the  court  (consisting  of  James 
and  Cotton,  L.JJ.)  against  the  dissent  of  Lush, 
L.J.,  that  Hannah  Pieret  was  entitled  to  share  in 
the  estate  of  Bachael  Goodman.  The  decision  is, 
of  course,  binding   on  me,  and   my  duty  is  to 


ascertain  the  principle  on  which  it  was  founded, 
and  to  apply  that  principle  to  the  present  caae. 
The  most  material  portion  of  the  judgment  of 
Cotton,  L.J,  appears  to  me  to  be  the  following : 
"  If,  as  in  my  opinion  is  the  case,  the  question 
whether  a  person  is  legitimate  depends  on  the 
law  of  the  place  where  his  parents  were  domiciled 
at  his  birth,  that  is,  on  his  domicile  of  origin,  I 
cannot  understand  on  what  princii>le,  if  he  be  by 
that  law  legitimate,  he  is  not  legitimate  ever^« 
where ;  ana  I  am  of  opinion  that  if  a  child  is 
legitimate  by  the  law  of  the  country  where  at  the 
time  of  its  birth  its  parents  ii  ere  domiciled,  the 
law  of  England,  except  in  the  case  of  succession 
to  real  estate  in  Englaud,  recognises  and  acts  on 
the  status  thus  declared  by  the  law  of  the 
domicile."  James,  L.J.  states  his  concurrence  in 
the  judgment  of  Cotton,  L.J.,  both  in  the  conclu- 
sions and  reasoning,  and  afterwards  says :  "  The 
question  is,  what  is  the  rule  which  the  English  law 
adopts,  and  applies  to  a  non-English  child  P  This 
is  a  question  of  international  comity  and  inter* 
national  law.  According  to  that  law  as  recog- 
nised, and  that  comity  as  practised  in  all  other 
civilised  communities,  the  status  of  a  person, 
his  legitimacT  or  illegitimacy,  is  to  be  determined 
ever^bere  oy  the  law  of  the  country  of  his 
origin — the  law  under  which  he  was  bom  " — by 
which  I  understand  the  Lord  Justice  to  mean, 
not  the  law  of  the  place  where  he  was  born,  but, 
as  it  is  expressed  oy  Cotton,  L.J.,  "  the  law  of 
the  place  where  his  parents  were  domiciled  at  his 
birth."  If  the  parents  have  different  domiciles 
(as  may  happen  where  they  are  not  married),  the 
authorities  show  that  the  domicile  of  the  father 
is  to  be  reg^ded,  and  not  that  of  the  mother. 
Thus  it  was  held  in  Munro  v.  Munro  that  the 
child  of  a  domiciled  Scotchman  resident  in 
England  and  of  a  domiciled  Englishwoman  was 
legitimatised  by  a  marriai;e  between  them 
celebrated  in  England  after  the  birth  of  the  child. 
On  the  other  hand,  it  was  held  in  Be  Wrighi'e 
Trusti  that  the  children  of  a  domiciled  English- 
man resident  in  France  and  of  a  domiciled 
Frenchwoman  were  not  legitimatised  by  a 
marriage  solemnised  between  them  in  France 
after  the  birth  of  the  children,  even  although 
the  father  had  subsequently  to  the  birth  of  the 
children,  but  before  the  marriage,  become  domi- 
ciled in  France.  The  Vice-Chancelior  (Sir  W. 
Page-Wood)  says  :  "  In  the  case  before  me,  no 
importance  can  be  attributed  to  the  fact  of  the 
mother  being  a  Frenchwoman.  A  domiciled 
Englishman  having  a  child  before  marriage  in  any 
part  of  the  world  by  a  woman  of  any  other  nation, 
the  legitimacy  or  iliegitimacy  of  that  child  most 
be  determined  by  the  law  of  his  domicile." 
"How,"  he  added,  "can  such  a  question  be 
affected  by  the  law  of  any  other  country  in  which 
the  child  may  happen  to  oe  bom  P  "  The  case  of 
Be  Wright's  Trusts  was  cited  in  the  Court  of 
Appeal  in  Be  Ooodman's  Trusts,  and  was  thus 
dealt  with  by  Cotton,  L.J.  "  Be  Wright's  TrusU,  a 
decision  of  Lord  Hatherley  when  Vioe-Chan- 
cellor,  is  not  inconsistent  with  the  opinion  already 
given  by  me,  and  explains  how  the  children  of 
Leyon  Goodman  bom  while  he  was  domiciled  in 
England  make  no  claim.  They,  like  the  children 
excluded  by  the  Vice-Chancellor  in  Be  WrighPa 
Trusts,  were  born  while  their  parents  were  domi- 
ciled in  a  country  by  the  law  of  which  no  sub- 
sequent marriage  of  persons  domiciled  there  could 
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leffitixnate  children  bom  before  their  marriage. 
■The  exclusion  of  these  children  is  therefore  in 
accordance  with  the  mlo  as  to  status  already 
expressed  by  me."  In  applying,  therefore,  the 
mle  laid  down  in  Be  Ooodman's  Trusts  to  the 
present  case,  it  is  of  fundamental  importance  to 
ascertain  what  was  the  domicile  of  Marc  Thome- 
gay  at  the  date  of  the  birth  in  Feb.  1744  of 
Sarah  Thomegray,  afterwards  Delom.  [His  Lord- 
ship then  stated  the  facts,  and  continned :]  Now, 
as  I  have  already  observed,  Marc  Thomegay's 
domicile  of  origin  was  Genevese,  and,  in  order 
that  a  new  domicile  on  his  part  may  be  established, 
it  mnst  be  shown  that  he  formed  his  residence  in 
Bngland  with  the  intention  of  continning  there 
for  a  period  not  limited  by  time :  {Udny  v.  Udny, 
ubi  sup. ;  King  t.  Foxwell,  3  Ch.  Div.  518.)  That 
he  resided  in  England  from  17S4>  to  1744,  and 
thenceforward  to  his  death  in  1779,  a  P^od  in  all 
of  forty-five  years,  is  not  dispnted.  What  is  the 
inference  as  to  his  intention  P  "  If  yon  show," 
says  Sir  George  Jessel  in  King  v.  Foxwell,  "  that 
a  man  resides  in  one  place  for  a  length  of  time, 
the  inference  is  that  he  intends  to  reside  there 
permanently,  unless  there  is  something  to  rebnt 
It,"  and  in  that  case  it  was  held  that  residence  in 
the  TTnited  States  for  fifteen  years  was,  in  the 
absence  of  anything  to  rebnt  it,  evidence  of  an 
intention  to  reside  there  permanently.  Again, 
in  tha  case  of  CoehreU  v.  GockreU  (u&i  sup.), 
Kindersley,  Y.G.  says :  "If  a  man  goes  to 
another  conntrr,  and  continues  to  reside  there 
for  a  considerable  period,  as  in  this  case  for  a 
period  of  ten  years,  withont  saying  that  a 
residence  of  ten  years  ia  necessaij,  or  that  ten 
years  is  the  period  suSBcient,  still,  the  fact 
of  his  residing  there  for  ten  years  is  a 
Tery  strong  indication  of  his  intention  to  establish 
his  home  and  his  domicile  in  that  place."  Here 
we  have  not  merely  a  residence  for  ten  years  prior 
to  1744.  but  a  subsequent  residence  of  not  less 
than  thirty-five  years.  Further,  in  1744,  Thome- 
gay  had  formed  that  connection  with  Miss  Powis 
which  proved  to  be  of  a  permanent  character, 
and,  although  illicit,  was  (as  he  stated  in  his 
petition)  from  the  first  intended  to  terminate  in 
marriage.  Now,  in  Bhedden  v.  Patrick  (1  Macq. 
935),  Lord  St.  Leonards  thus  deals  with  a  similar 
state  of  things :  "  Instead  of  returning  to  Soot- 
land  after  he  had  wound  up  his  affairs,  he  resided 
for  a  g^reat  nnmber  of  years  in  America.  He  had 
there  an  establishment,  he  had  two  &miliea  in 
point  of  fact  by  different  women ;  for  he  had  a 
girl  by  another  woman,  that  girl  being  several 
rears  older  than  the  children  by  the  lady  whom 
ne  subsequently  married ;  those  are  acts  which, 
at  least,  show  something  like  an  intention  to 
remain  where  he  was."  It  appears  to  me,  there- 
fore, that  there  ia  in  the  present  case  evidence 
thac  in  1744  Marc  Thomegay  intended  to  reside 
in  England  permanently.  What  is  there  against 
it  P  Only  this,  that  in  1743  an  Act  of  Parliament 
was  passed  naturalising  a  considerable  number  of 
foreigners,  among  whom  appeared  Peter  Thome- 
gay,  a  brother  of  Marc,  but  not  Marc  himself. 
This  may  possibly  be  evidence  that  Marc  did  not 
in  1744  desire  to  change  his  nationality;  and, 
indeed,  there  is  no  evidence  that  he  desired  so  to 
do  at  any  period  of  his  life.  But  nationality  and 
domicile  are  two  different  things.  "  The  question 
of  naturalisation  and  of  allegiance"  says  Lord 
Hatherley  in  Udny  t.  Udny,  "is  distinct  from 


that  of  domicile.    A  man  may  oontimie  to  lie  an 

Englishman  "  (or  a  Genevese)  "  and  yet  his  con- 
tracts, and  the  suooession  to  his  estate,  may  have 
to  be  determined  by  the  law  of  the  coontiy  in 
which  he  has  chosen  to  settle  himself."  In  ^ng 
V.  Foxujell  the  testator  was  held  to  have  aban- 
doned an  acquired  domicile  in  the  United  States 
of  America,  althongh  he  was  shown  to  hare  care- 
fully preserved  to  the  day  of  his  death  a  certified 
copy  of  a  rule  of  the  American  conrts  admitting 
him  as  an  American  citizen.  In  nrr  opinion,  the 
true  result  of  the  evidence  is,  that  althonefa. 
Marc  Thomegay  was  not  unwilling  to  retain  the 
benefit  of  his  Genevese  nationality  and  citizenship, 
his  intention  in  1744,  and  previously,  was  to  make 
England  his  permanent  residence,  and  conse- 
quently he  haa  in  that  year  acquired  a  domicile 
in  England.  It  follows  that  thepresent  case  is 
governed  by  the  decision  in  Be  Wrights  Truatt, 
and  that  the  Falouet  family  ought  to  be  declared 
to  be  the  next  of  Kin  of  the  intestate. 

Solicitor  for  the  plaintiff,  P.  A.  Brabant. 

Solicitors  for  L.  A.  Falqnet,  HarOm,  Boss,  and 
AldaU. 

Solicitor  for  the  other  members  of  the  Falqnet 
family,  E.  T.  Hargraves. 

Solicitors  to  the  Treasury,  Hare  and  Go. 


Saturday,  Nov.  12, 1S87. 

(Before  Sxisuiift,  J.) 

Be  Fbxekan's  Sittlsuxt  Tkvsts.  (a) 

New  trustees — Ajmovnimeini  by  court — Persons  oat 

of  the  jurisdiction — Bemunvraiion  of  trustee. 
AH  the  persons  interested  under  a  setOemeiU  were, 
and  had  for  some  time  been,  retideni  in  Canada, 
or  the  United  States.    Some  Cjf  (luipersons polen- 
tidily  interested  were  infants.    The  setUed  pro- 
perty consisted  of  real  estate  t»   Wales.     2%« 
settlement  contained  a  mnaer  cf  sale  wiik  ike 
consent  of  the  tenants  for  life.    The  court  too* 
asked  to  appoint  three  new  trustees,  boo  resiieiU 
in  Canada,  and  one  in  Wales.    The  two  residemt 
in  Canada  had  already  been  acting  a*  irusteee, 
believing  themselves  to  have  been  duhf  appointed 
by  a  person  who  purported  to  exercise  this  power, 
but  vn  fact  could  not  do  so.    The  third,  ti.,  had 
been  collecting  the  rents,  reeetving  a  commiseion, 
and  it  was  desired  that  this  shoiila  be  eontivued. 
Held,  that  on  an  afidavit  by  L.  beina  prodmcei, 
showing  thai  it  was  necessary  that  he  shotdd  he 
remunerated,  and  that  the  propoted  remuneratiom 
was  proper;  and  on  the  trustees  in  Canada  giviM/ 
an  undertaking  that,  in  the  event  of  L  's  deatS, 
they  would  not  without  the  consent  of  the  eovsi, 
appoint  a  new  trustee  resident  out  of  the  jurie- 
action,  the  order  asked  for  eo*dd  be  niade. 
This  was  a  petition  for  the  appointment  of  new 
trustees  of  a  settlement,  dated  the  10th  Feb.  1840, 
made  between  the  petitioners,  Joshua  Freeman 
and  Mary,  his  wife,  of  the   one  part,  and  John 
Bethell  and  S.  B.  Freeman  of  the  other  part. 

By  the  settlement  certain  real  estate  m  Wales, 
consisting  of  several  farms,  abont  700  acres  in  all. 
were  assured  unto  the  use  of  John  Bethell  and 
L.  B.  Freeman,  and  their  heirs,  upon  trust  to  pay 
the  rents  to  Mary  Freeman  during  her  life,  for 
her  separate  use  without  power  of  anticipation. 

(«)  Beported  br  A.  J.  Hall,  Eaq.,  BanMsr-iMaw. 
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and  after  her  death  to  Joshua  Freeman  dnring  his 
life,  and  after  the  death  of  the  snrTivor  the  said 
trust  premises  -were  to  be  held  npon  trust  for  the 
children  of  Mary  Freeman  bv  ner  then,  or  any 
other,  husband  as  she  shonld  appoint,  and  in 
default  of,  and  subject  thereto,  upon  trust  for  all 
the  children  of  Mary  Freeman  by  any  husband, 
sons  at  twenty-one,  daughters  at  twenty-one  or 
marriage,  in  equal  shares  as  tetiants  in  common. 
The  power  of  appointing  new  trustees  was  vested 
in  the  sarviving  or  continuing  trustee,  or  the 
heirs  or  assigns  of  the  last  snrviTing  or  oontinning 
trustee. 

John  Bethell  died  on  the  22nd  Feb.  1867.  S.  B. 
Freeman  died  on  the  14th  April  1874,  having  by 
his  will  appointed  his  wife  Catherine  his  sole 
execntrix,  and  she  proved  the  will  on  the  24(h 
April  1874. 

By  an  indenture,  dated  the  20th  Nov.  1874,  to 
which  Joshua  Freeman  and  Mary  Freeman  were 
partio^  Catherine  Freeman  purported  to  appoint 
o.  Lazin  and  W.  Duff  to  be  trustees  of  the  settle- 
ment of  the  10th  Feb.  1840,  and  purported  to 
convey  the  trust  property  to  them.  This  was 
done  in  the  belief  that  Catherine  Freeman  had 
power  to  appoint  the  new  trustees. 

There  were  six  children  of  the  marriage,  all  of 
whom  had  attained  twenty-one  or  married.  One  of 
those  children,  a  daughter,  had  married,  and  died 
leaving  two  infant  children,  her  co-heiresses  at 
law.  No  appointment  to  any  child  had  been 
made  under  the  power  in  the  settlement.  All 
the  persons  interested  under  the  settlement 
were,  and  had  for  some  time  been,  resident  in 
Canada  or  the  United  States.  Joshua  Freeman 
and  his  wife  were  resident  in  Canada  at  the  date 
of  the  settlement. 

Since  1874  S.  Lazin  and  W.  Duff  had  been 
acting  as  trustees  of  the  settlement,  under  the 
belief  that  they  had  been  duly  appointed.  The 
rents  had  been  received  by  D.  Lloyd,  a  land  agent 
in  Wales,  as  agent  for  lauan  and  DnS,  he  receiv- 
ing a  commission  thereon. 

In  October  1885  Lloyd  applied  under  a  i>ower 
of  attorney  from  Lazin  and  Duff  for  the  payment 
out  of  court  of  a  sum  of  money  paid  in  by  a 
railwav  company  iu  respect  of  a  portion  of  the 
settlea  property  which  had  been  taken  by  the 
companv.  That  application  was  on  the  27tb 
Kov.  18o5  dismissed  by  Kay,  J.,  on  the  ground 
that  Catherine  Freeman  luul  no  power  to  ap- 
point new  trustees  of  the  settlement,  and  that 
the  appointment  of  the  20th  Nov.  1874  was 
bad.  The  mistJtkft  then  made  was  thus  dis- 
covered. 

The  heir-at-law  of  S.  B.  Freeman  could  not  be 
found,  and  this  petition  was  presented  by  all  the 

rtons  interested  under  tne  settlement,  and 
Lazin,  W.  Duff,  and  D.  Lloyd,  asking  that 
Lazin,  Duff,  and  Lloyd  might  be  appointed 
trustees  of  the  settlement ;  that  they  might  be 
authorised  to  pay  Lloyd,  wmle  acting  as  manager 
and  collector  of  the  rents,  a  commission  of  5  per 
cent,  on  the  annual  rents  received  by  him ;  and 
that  the  trust  property  might  vest  in  them  for 
the  estate  therein  which  would  have  been  vested 
in  S.  B.  Freeman,  if  living. 

Lazin  and  Duff  were  both  resident  out  of  the 

i*arisdiction,  in  Canada,  but  no  person,  other  than 
).  Lloyd,  rasident  within  the  jurisdiction  could 
be  found  willing  to  act  as  trustee  of  the  settle- 
ment. 


,  FarweU  for  the  petitioner. — The  court  will  not, 
as  a  rule,  appoint  new  trustees  resident  out  of  th^ 
jurisdiction,  out  it  has  been  done  in  special  cases ; 
and  this  is  a  case  where  it  might  be  done,  as  all 
the  persons  interested  are  permanently  resident 
out  of  the  juriadiction : 

Lvwin's  Iaw  of  Tnuts,  8th  edit.  p.  062 ; 

Mtintrtthagen  v.  Davit,  1  Coll.  885 ; 

auib*rt'$  Tnutt,  16  Jn^  852 ; 

Se  Long's  Settlement,  19  L.  T.  Bep.  N.  S.  672 ; 

Re  Bmtth'i  Tru<t«j26  t.  T.  Bep.  H.  S.  820 ; 

Re  Bill's  Trutit,  W.  N.  1874,  SS8 ; 

B»  Drtwe's  8«HUm«nt  TratU,  W.  If .  1876, 168  ; 

B»  Oimard't  Tnuts,  48  L.  J.  Bep.  N.  S.  192,  Ch.  % 
27  W.  B.  52. 
It  has  been  done  where  some  of  the  eettuia  que 
truH  are  infants : 

Rt  Liddiard,  42  L.  T.  Bep.  N.  S.  621 ;  14  Ch.  T>ir. 
810. 

rSTiKUKC,  J. — ^I  am  under  the  impression  that  I 
nave  declined  to  follow  Be  Liddiard.  But  under 
the  circumstances  of  the  case,  as  the  two  proposed 
trustees  out  of  the  jurisdiction  have  alr^dy  been 
acting  as  trustees,  and  if  there  is  no  power  of 
sale,  so  that  the  trust  property  cannot  be  removed 
out  of  the  jurisdiction,  I  think  I  can  appoint  these- 
two  persons  to  be  new  trustees.  I  do  not  feel 
prepared  to  appoint  Mr.  Lloyd  a  new  trustee  with 
remuneration.]  Mr.  Lloyd  is  not  prepared  to  act 
as  trustee  without  remuneration.  Bemnnera- 
tion  can  be  idlowed  to  trustees  under  certain 
circumstances : 

Marshall  v.  EolUneay,  2  Swaost.  432,  453 ; 
Lewin's  law  of  Tmsts,  8th  edit.  pp.  630, 631,  632. 

On  looking  at  the  settlement,  I  see  that  there  is 
in  it  a  power  for  the  trustees  to  sell  with  tfa& 
consent  of  the  tenants  for  life  for  the  time  being. 

Stibung,  J.— I  think  now  that  I  ought  to 
appoint  Mr.  Lloyd  to  be  a  trustee,  togetherwith 
the  other  two  gentlemen,  and  will  do  so  if  aatisfted 
as  to  the  propriety  of  his  receiving  a  commission. 
He  must  make  an  affidavit  stating  the  number  of 
the  tenancies,  and  the  rents  payable,  and  the 
dates  of  payment ;  and,  if  I  am  satisfied  that  it  is 
necessary  that  he  should  receive  remuneration 
for  collecting  the  rents,  and  that  the  proposed 
remnneration  is  proper,  I  should,  I  think,  be  pre- 
pared, under  the  peculiar  circumstances  of  the 
case,  to  allow  him  to  receive  it.  If  Lloyd  dies, 
the  trustees  resident  in  Canada,  or  the  survivor 
of  them,  will  be  able  to  exercise  the  power  of 
appointing  new  trustees ;  and  they  must  give  an 
undertaking  not  to  appoint  any  new  trustee 
resident  out  of  the  lurisdiction  without  the 
consent  of  the  court.  Subject  to  this,  and  to  the 
production  of  the  affidavit  by  Lloyd,  I  make  the 
order  asked  for. 

Nov.  19. — FarweU  produced  an  affidavit  by 
Lloyd  which  the  court  considered  satisfactoiy, 
and  the  order  was  made. 

Solicitor :  F.  Bomer. 
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Nov.  11, 12,  and  19, 1887. 
(Before  Kekewich,  J.) 

ThU  BlBXIKeHAM,  DUDUET,  AND    DiSIKICT    BANK- 
ING CoHFANT  Limited  v.  Boss,  (a) 
Ba$«meni     of    light — Implied    grant — Adjoining 

tenemontt— Mandatory  injunction. 
In  applying  the  doctrine  that  a  grantor  cannot 
derogeUefiom  hie  implied  grant  of  an  easement, 
the  court  will  have  regard  to  the  hnowledge  of 
the  grantee  as  to  the  intended  user  of  the  lands 
over  whidi  the  easement  i'  claimed. 
In  1882  a  corporation  demised  a  house  forty-eight 
*    feet  high  to  the  predecessor  in  title  of  the  plain- 
tiffs.    In  1886  the  corporation  entered  into  an 
agreement  with  the  defendant,  under  which  he 
erected  buildings  eighty  feet  high  opposite  to  the 
plaintiffs'  house,  and  interfering  with  their  access 
of  Uaht.    A  narrow  passage  eeparated  the  two 
buildings.    It  was  knoum  lo  the  grantee  in  1882 
that  the  adjoining  land  across  the  passage  was  to 
be  let  by  the  corporation  for  the  building  of  busi- 
ness premises.    The  plaintiffs  claimed  a  manda- 
tory injunction  against  the  defendant  to  enforce 
their  implied  grant  of  an  ease^nent  of  light. 
Held,  that,  as  the  original  grantee  must  have  rea- 
sonably anticipated  the  erection  of  such  buildings 
as    had    aetitally   been  erected,  no  mandatory 
injunction  would  be  granted. 
Bt  an  indenture  of  lease,  dated  the  22nd  Sept. 
1882,  made  in  parauance  of  a  previons  building 
agreement,  the  Corporation  of  Birmingham  de- 
mised to  John  William  Daniell  a  piece  of  land 
with  honses  thereon,  "  together  with  the  rights, 
members,  and  sppnrtenances  to  the  said  premises 
belonging,"  for  a  term  of  eighty  years  from  the 
26th  Dec.  1880. 

By  an  indenture  of  the  Ist  Jane  1883,  J.  W. 
Daniell  assigned  the  same  piece  of  hmd  and 
honse  to  the  Birmingham,  Dadley,  &c..  Company 
absolutely,  for  the  residue  of  the  term  of  eighty 
years. 

By  an  agreement  of  the  31st  March  1886  the 
defendant,  William  Boss,  agreed  with  the  Cor- 
poration of  Birmingham  to  erect  and  finish 
certain  buildings  then  in  course  of  erection  by 
him  on  the  northern  side  of  a  passage  called 
Warwick-passage,  opposite  to  the  plaintiffs' 
bnildings.  This  passage  was  twenty  feet  wide 
and  separated  the  plaintiffs'  building  from  those 
to  be  erected  by  the  defendant. 

The  defendant  accordingly  erected  a  block  of 
bnildings  eighty  feet  high,  which  interfered  with 
the  access  of  light  to  the  plaintiffs'  building. 
The  plaintiffs  claimed  a  mandatory  injunction  or 
damages. 

Warmington,  Q.C.  and  Thipson  Beale  for  the 
plaintiffs. — The  rule  is  clear  that  a  grantor 
cannot  derogate  from  his  own  grant.  There  was 
,  here,  we  submit,  an  implied  grant  of  an  easement 
of  light  to  the  plaintiffs,  and  the  defendants  can- 
not be  in  any  better  position  than  those  through 
whom  they  claim.  We  could  not  object  to 
buildings  of  an  ordinary  height,  but  buildings  of 
the  height  of  eighty  feet  could  not  reasonably 
have  been  expected  m  1882.  We  do  not  ask  to 
have  the  whole  building  pulled  down,  but  only 
so  much  as  interferes  with  our  lights  in  a  way 
which  could  not  have  been  expected : 

Bmifh  T.  Day,  48  L.  T.  Bep.  N.  S.  54 ;   13  Ch.  Dit. 

651. 

(a)  Beported  by  O.  MACAU,  Eaq^  Barrl«ter«t-Law.    . 


[Kekewich,  J. — ^What  is  the  meuare  of  yoar 
right?  How  much  should  be  pulled  downP} 
We  say  it  should  be  palled  down  to  the  same 
height  as  our  own  building.  The  following  cases 
were  also  referred  to : 

AOtn  T.  Taylor,  16  Ch.  Dir.  355 ; 
RuAy  T.  B<nn«(t,  4B  L.  T.  Bep.  N.  S.  47f  21  Ck. 
DiT.  559. 

Barber,  Q.C.  and  Methold  for  the  defendant. — 
In  a  esse  of  implied  grant  the  sarrounding  cir- 
cnmstances  mast  be  looked  at.  Here  the  plain- 
tiff and  his  predecessor  in  title  mast  have  lonown 
that  this  land  was  to  be  let  for  building  parpoaes. 
The  defendant  would  be  liable  under  his  agreement 
with  the  corporation  if  he  did  not  complete  the 
buildings  to  the  height  required  b^  his  contract. 
As  to  the  law,  the  doctrine  of  an  implied  grant 
only  applies  where  there  are  adjoining  tenements. 
Here  tne  tenements  are  separated  l^  a  passage 
belonging  to  a  different  owner.  The  cases  cited 
do  not  therefore  apply.  [ELekewich,  J.  referred 
to  the  words  of  Cotton,  L.J.  in  Bigby  v.  Benstett 
(ubi  sup.),  where  he  stated  that  the  words 
'  implied  obligation '  were  better  than  '  implied 
grant.']  We  rely  upon  the  words  of  Cotton,  IiJ. 
immediately  after,  wnere  he  says  that  the  implied 
obligation  "  may  be  modified  or  restricted  by 
circumstances  known  both  to  the  grantor  and  the 
grantee  at  the  time  of  the  grant. '  We  submit 
uiat  exactly  applies  in  this  case. 

Warmington,  Q.C.  in  reply. 

Kekewich,  J. — ^The  court  is  asked  to  apply  a 
settled  rale  of  law  to  circumstances  which  test  it 
somewhat  severely.  The  rule  has  often  been 
stated,  but  nowhere  more  clearly  or  concisely 
than  in  the  judgment  of  Sir  Greorge  Jessel  in 
Allen  V.  Taylor  {ubi  sup.),  where,  after  re- 
ferring to  Palmer  v.  Fisher  as  one  of  the  earliest 
aathorities  on  the  point  and  the  foundation  of  all 
that  have  followed,  he  says,  "Where  a  man 
grants  a  house  in  which  there  are  windows, 
neither  he  nor  anybody  claiming  under  bim  can 
stop  up  the  windows  or  destroy  the  lights."  In 
this  case  there  is  a  demise  by  the  Corporation  of 
Birmingham  to  the  predecessors  in  title  of  the 
plaintiffs  of  a  house  tnen  erected  and  looking  over 
Warwick-passage  on  to  land  occupied  by  com- 
paratively low  bnildings,  since  pulled  down,  fol- 
lowed, some  four  years  later,  hy  a  demise  to  the 
defendant  of  that  land  for  the  purpose  of  erecting 
buildings  considerably  higher  than  the  low 
building,  and  also  than  those  of  the  plaintLfi^ 
Accordmg  to  the  rule  above  stated  it  was  not 
competent  to  the  corporation  to  erect  these  new 
buildings,  which  necessarily  obstruct  the  plain- 
tiffs' lights,  and  it  was  not,  and  consistently  with 
principle  and  the  authorities  could  not,  be 
asserted  that  the  defendant  has  any  better  title 
than  the  corporation,  his  grantor.  B^pirded  from 
this  point  of  view  the  case  is  plain  enough,  and  the 
defendant  is  compellable  to  pnll  down  his  newly- 
erected  building  to  such  an  extent  as  to  avoid 
obstruction  to  the  lights  of  the  plaintiffs'  building; 
or,  if  the  court  sbomd  think  fit,  to  make  compen- 
sation in  damages.  But  before  enforcing  this 
liability  one  must  investigate  the  circamstances 
under  which  it  arises,  and  be  careful  to  see  that 
a  rule  of  law  is  not  stretched  beyond  its  just 
limits,  or  applied  to  facts  which  constitute  an 
exception  to  it.  That  there  are  exceptions  is  as 
well  established  as  the  rule  itself.-  Mr.  Barber 
gitizedby^OOgle 
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took  a  new  point;  be  said  that  the  rale  had 
never  been  applied,  and  argned  that  it  ought  not 
to  be  applied  to  any  case  in  which  the  obstructing 
bnilding  stands  on  land  severed  from  the  side  (^ 
that  containing  the  lights  obstmcted.  One 
would  expect  litigation  generally  to  arise  where 
the  buildings  are  on  adjoining  plots,  and  the 
cases  show  that  this  in  fact  happens ;  but  I  see 
no  reason  for  attaching  essential  importance  to 
this  circumstance,  nor  does  its  absence  appear  to 
me  to  ezclnde  the  application  of  the  principle  on 
which  the  rule  depends.  A  house  bnilt  on  or 
having  a  substratum  of  wet  sand  might  easily 
Bubeide  by  reason  of  the  removal  of  the  like 
substratum  at  some  distance  from  its  walls,  and 
if  the  removal  were  fron  land  owned  by  the 
vendor  of  the  house,  I  cannot  but  think  that  he 
would  be  held  liable  for  having  deprived  that 
house  of  support.  Like  instances  might  be 
occasioned  by  interference  with  watercourses  or 
drains;  but  obstruction  of  li^ht  by  buildings 
erected  at  a  moderate  distance  is  more  likely  to 
occur  and  it  has  occurred  here.  I  should  be 
most  unwilling  to  hold  that  what  would  not 
have  been  allowed  if  Warwick-passage  did 
not  exist  is  permissible  be'^ause  that  passage, 
twenty  feet  wide,  separates  the  two  building^. 
There  is  authority  on  the  point.  In  the  report  sf 
Palmer  v.  Fletcher  (1  Levinz.  122,  English  trans- 
lation), it  is  mentioned  that,  "afterwards  in 
Hicb.  16  Chas.  2,  a  like  judgment  was  given 
between  the  Same  parties  for  erecting  a  bnilding 
on  another  part  of  the  land  purchased,  whereby 
the  lights  of  another  new  messua^  were  ob- 
Btmrted."  The  second  "another"  is  an  inter- 
polation of  the  translator,  and  does  not  occur  in 
the  ori^nal  report  which  speaks  of  the  new 
messnage.  If,  thnrefore,  as  appears  to  be  the 
fact,  the  first  building  was  on  land  immediately 
adjoining  the  house  in  respect  of  which  the 
plaintiff  pued,  the  other  must  have  been  erected 
on  land  separated  from  it,  and  yet  the  principle 
held  good.  It  is  in  fixing  the  limit  of  the  plain- 
tifis'  right  against  the  defendant  that  I  encounter 
the  real  difficulty.  A  large  majority  of  the  cases 
to  which  I  hajre  referred  suggest  no  limit,  but  lay 
it  down,  as  it  was  laid  down  in  PoUmer  v.  Fletcher 
{ubi  tup.),  that  the  grantor  of  a  house  or  anyone 
claiming  under  him  must  not  obstruct  the  lights. 
This  mast  of  necessity  be  taken  to  mean  obstruc- 
tion in  excess  of  that  existing  at  the  date  of  the 
grant;  but  apart  from  this  no  limit  is  either 
mentioned  or  implied.  In  some  cases,  e.g.,  HaU 
v.  Lund  (7  L.  T.B^.  N.  S.  692 ;  1  H.  A  C.  676), 
there  are  observations  to  the  effect  that  an 
implied  grant  must  be  constrned  reasonably,  but 
they  Bcarcehr  afford  a  guide  to  a  satisfactory 
aolntion  of  the  question  what  is  reasonable.  The 
plaintiffs'  bnildmg,  measuring  to  the  top  of  the 
wiJl,  is  forty-eight  feet  high;  and  that  of  the 
defendant  is  eighty  feet.  I  know  not  how  high 
the  old  low  bnilding  was,  hut  bearing  in  mind 
that  Warwick-passage  gives  an  interval  of  only 
twenty  feet,  it  is  obvious  that  a  large  proportion 
of  the  defendant's  building  must  obstruct  the 
plaintiffs'  lights ;  and  I  conclude  from  what  was 
stated  that  this  proportion  would  not  be  seriously 
diminished  by  making  any  fair  allowance  for  the 
obstmction  of  the  old  low  bnilding.  To  what 
level  would  it  be  reasonable  to  require  the  de- 
fendant to  pnll  down  his  house  P  Mr.  Warming- 
ton,  on  iwuU  of  the  plaintiffs,  appreciated  the 


difficulty  of  this  question,  and  expressed  himself 
content  to  limit  the  defendant  to  the  height  of 
the  plaintiffs'  own  buildings,  because  (for  he  was 
bound  to  find  a  reason)  that  is  the,  height  to 
which,  having  regard  to  all  the  circumstances,  the 
plaintiffs'  predecessor  in  title  might  reasonably 
have  expected  any  erection  on  the  other  side  of 
Warwick-passage  to  extend.  In  support  of  this 
view  he  referred  to  Righy  v.  Bennett  (ufrt  «up.), 
but  I  am  not  satisfied  that  it  g^ves  him  the  rule 
required.  It  is  one  of  the  cases  in  which  the 
reasonable  limit  is  suggested,  and  both  Sir 
George  Jessel  and  Cotton,  L.J.  based  their  judg- 
ments on  the  conclusion  that  the  defendant  oonld 
have  built  in  a  reasonable  way  on  the  reserved 
land  without  inflicting  the  injury  which  he  in  fact 
inflicted  on  the  plaintiffs'  house.  But,  in  con- 
nection with  thin,  there  is  mentioned  one  point 
which  is  expressly  reserved.  I  will  take  it  from 
the  jndgment  of  Cotton,  L.J.,  who  thus  states  it 
(21  Ch.I>iv.  569):  "It  is  not  necessary,  in  my 
opinion,  to  consider  what  would  be  the 
consequence  if  the  grantee  knew  that 
the  grantor  intended  to  use  the  adjoining 
land  for  a  particular  purpose,  and  the  right 
claimed  by  the  grantee  was  inconsistent 
with  that  purpose.  That  question  mav 
hereafter  arise,  and  I  g^ve  no  opinion  upon  it. 
It  seems  to  me  that  it  has  arisen  here,  and  that  I 
am  compelled  to  decide  it.  There  is  no  contest 
about  the  facts.  Mr.  Daniell,  under  whom  the 
plaintiffs  claim,  must  be  taken  to  have  known 
that  the  Corporation  of  Birmingham  made  large 
purchases  of  land  for  the  purposes  of  con- 
stmcting  a  new  and  important  thoroughfare,  and 
that  this  could  properly  be  done,  and  that  they 
could  recoup  their  expenditnre  only  by  selling- or 
letting  the  land  for  business  purposes.  He  must 
be  taken  to  have  known  generally  what  class  of 
buildings  were  likely  to  be  erected  in  a  broad 
street  in  a  commercial  town.  As  is  said  by 
Wylde,  B.  in  HaU  v.  Lund,  "  each  case  must 
depend  on  its  own  cironmstanoes  and  the  inten- 
tion of  the  parties,  to  be  ascertained  from  the 
character,  state,  and  use  of  the  premises  at  th» 
time  of  the  grant."  Mr.  Daniell  thought  it  con- 
venient ana  profitable  (though  it  is  m  evideno* 
that  in  this  he  was  mistaJcen)  to  erect  the 
buildings  now  owned  by  the  plaintiffs,  but  ha 
ought,  in  my  judgment,  to  have  anticipated,  and 
I  Uiink  he  must  be  taken  to  have  anticipated, 
that  other  lessees  of  the  corporation  would,  or  at 
least  might,  erect  buildings  of  a  greater  height. 
There  is  evidence  to  show  that,  with  such  ground 
rents  as  the  advantages  of  the  sites  enable  the 
corporation  to  demand,  buildings  must  be  high  in 
order  to  be  profitable ;  and  although  Mr.  Daniell, 
and  perhaps  others,  did  not  appreciate  this  at  tho 
date  of  his  lease  or  agreement  for  a  lease,  I 
cannot  exclude  from  imputed  anticipation  what 
would  in  truth  have  been  reasonably  anticipated. 
The  difference  between  forty-eight  feet  and 
eighty  feet,  though  large  when  considered  with 
reference  to  actual  obstruction  of  the  light,  is  not, 
I  think,  large  in  comparison  with  neighbouring 
houses  in  such  a  locality.  Compelled,  as  I  think  I 
am,  to  decide — ^not  by  laying  down  any  general 
rule,  but  only  with  reference  to  the  partionlar 
case — the  question  left  open  in  Bigf^y  v.  Benn«tf 
(wfrt  •««.),  I  hold  that  the  grantee  of  the  plaintiffs' 
house  knew  that  the  grantor  intended  to  use  the 
luid  on  the  other  Bide  of  Warwiok-passage  for 
•igitized  by 
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the  particular  purpose  of  bnildiiiK  houses  of 
fonsiness,  and  that  wnat  has  been  in  tact  erected 
ihereon  is  not  in  excess  of  what  he  must  be  taken 
to  have  expected,  and  to  the  erection  of  which 
he  assented.  I  therefore  give  judj^ment  for  the 
defendant,  and  he  is  entitl^  to  have  his  costs  of 
action. 

Solicitors  for  the  plaintiffs,  Field  and  Bo»eo«, 
for  Barlow,  Smiih,  and  Pintent,  Birmingham. 

Solicitors  for  the  defendant^  Burton,  Yeate$, 
«nd  Oo^  for  AUen  and  Edge,  Birmingham. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Nov.  22, 1886. 

(Before  Maxistt  and  Smith,  JJ.) 

Htsk  v.  BtASSSLXY.  (a) 

jPraetiM—Coita — Action  of  contract — B^erenoe  of, 
hy  eonumi,  before  trials— Cotta  of  action,  reference, 
and  amari  to  aJbide  event  of  award — Judgment 
to  he  entered  in  High  Court — Award  for  lets  than 
SOL — Judge's  order  for  costs  on  High  Court  scale 
'—Jwrisdietion  —  Order  LXV.,  r.  12  —  County 
Courts  Act  1867  (30  ^  31  Viet.  e.  42),  «.  5. 

J»  action  vf  eontraet  was  before  trial  referred  to 
arbitration,  under  an  order  by  consent,  it  being 
atijmlated  by  the  submission  that  the  costs  of  the 
■  amon,  ike  rtfvrsnce,  and  the  award,  should  abide 
the  event  t(f  the  award,  and  that  judgment  on  the 
suvaird  should  be  entered  in  the  High  Court.    The 
a/rbitraior  awairded  to  the  plaintiff  a  sum  not 
exeeediny  501.,  with  costs  as  to  that  sum. 
Held  (by  Manitiy  and  BwiUh,  JJ.),  that  a  judge  at 
ehamhers  had  jurisdiction,  under  Order  LXV., 
r.  12,  to  order  the  eoste  to  he  tamed  upon  the  scale 
mpUeable  to  actions  founded  on  eontraet,  where 
the  sum,  recovered  exceeds  SOL 
Wimshnrst  a.  The  Barrow   Shipbuilding  Com- 
pany (2  Q.  B.  IKv.  335 ;  46 L.  /.  377,  Q.  B.)  distin- 
guished. 
This  was  a  motion  on  appeal  against  an  order  of 
Day,  J.,  at  chambers,  directing  the  costs  of  the 
plaintiff  and  defendant  in  the  action  to  be  taxed  upon 
the  scale  applicable  to  an  action  of  contract  where 
the  snm  recovered  exceeds  SOL 

The  action  was  one  of  contract,  and  was  brought 
in  the  High  Court  to  recover  the  sum  of  48L  odd 
for  goods  sold  and  delivered,  in  which  action  the 
defendant  counter-claimed  for  the  sum  of  77L 
After  plaintiff  had  replied,  an  order  to  refer  the 
action  to  arbitration  was  made  by  consent,  and  by 
Ae  submission  it  was  provided  that  the  costs  of 
the  action,  the  reference,  and  the  award,  should 
abide  the  event  of  the  award,  and  that  judgment 
on  the  award  should  be  entered  in  the  High 
Court.  The  arbitrator  awarded  to  the  plaintiff 
the  sum  of  48L  3«.,  the  amount  claimed  by 
him,  with  costs  as  to  that  amount ;  and  to  the 
defendant  he  awarded  on  his  counter-claim  the 
tava  of  6i.,  with  costs  as  to  that  sum,  and  there- 
upon judgment  was  entered  accordingly  in  the 
High  Court.  Upon  the  plaintiff  proceeding  to 
tax  his  costs,  he  found  that,  in  order  to  get  them 
taxed  on  the  higher  scale,  it  was  necessary  that  he 
should  procure  a  certificate  or  order  of  a  judge, 
and  thereupon  he  accordingly  applied,  under 
Order  LXV.,  r.  12,  to  Day,  J.,  at  chambers, 
when  the  learned  judge  made  the  order  above 

(a)  Bep<n^  by  Hikut  LmoH,  X*q„  B«LrriBt«r-«t-L»w. 


mentioned,    against   which   the    defendant   now 
appealed. 

E.  PoUoek,  for  the  defendant,  in  support  of  the 
appeal,  contended  that  it  was  not  a  aiscretionary 
order,  and  that  the  learned  judge  had  no  jurisdic- 
tion in  the  matter  and  could  not  make  the  ordra:, 
which  must  therefore  be  rescinded.  A  reference 
to  arbitration  under  the  Common  Law  Prooednre 
Act,  by  consent  before  trial,  practically  remove! 
the  proceedings  from  the  Hieh  Court,  except  for 
the  purpose  of  judeTnent,  and  the  orders  and 
rules  of  court  under  the  Judicature  Acts  as  to 
costs  are  not  applicable: 

Winuhwrtt  t.  Barraio  Sh/ipbuiUUng  Comfoniy,  2  Q.  B. 

DiT.  335 ;  4B  L.  J.  477,  Q.  B. 
True  it  is  that  in  Fergusson  v.  Daioison  (46  L.  T. 
Eep.  N.  S.  191 ;  8  Q.  B.  Dhr.  470;  61  L.  J.  266, 
Q.  B.),  where,  after  a  reference  similar  to  that  in 
the  present  case,  a  less  sum  thaa  20L  was 
recovered  by  the  plaintiff,  and  judgment  was 
entered  for  that  amount,  the  Court  cf  Appeal 
held  that  he  was  not  entitled  to  costs.  £rett,. 
liJ.  said  it  seemed. to  him  the  sum  was  re- 
covered in  an  action  by  judgment,  and  so  the 
words  of  the  section  of  the  County  Courts  Act 
1867  (sect.  5)  were  sufficient  to  deprive  him 
of  any  costs  of  the  action;  but  it  is  submitted 
that  that  statement  of  the  learned  Lord  Jusdoe 
was  needless  for  the  decision  of  that  case,  inas- 
much as  the  plaintiff,  having  recovered  less  than 
20L,  could  not,  by  reason  of  that  section  of  the 
Act  of  1867  as  amended  by  sect.  4  of  45  i  46 
Vict.  c.  57,  have  recovered  any  costs  at  all ;  and 
it  was  therefore  immaterial  wliather  he  recovered 
by  judgment  or  not. 

Maeaskie,  tor  the  defendant,  contra,  in  Baf^mit 
of  the  order. — The  learned  judge  had  full  power 
and  jurisdiction  to  make  the  order,  whicn  the 
court  will  therefore  uphold.  Though  the  amonnt 
recovered  was  found  not  by  a  jury  but  by  aa 
arbitrator,  the  action  was  one  still  remaining  in 
the  Hi|^  Court,  where  the  judgment  was  signed, 
and  where  the  taxation  of  costs  must  take  place, 
and  Order  LXY.,  r.  12,  is  applicable  to  the  casa 
The  case  of  Wimshurst  v.  Bxrrow,  ^.,  Company 
{,ubi  sup.),  relied  on  by  the  defeqdant,-  ia  dis- 
tinguishable, for  there  it  was  agreed  between  the 
parties  there  should  be  no  costs,  and  the  order  of 
reference  was  silent  as  to  costs ;  but  here  costs 
are  expressly  mentioned  in  the  order  of  reference. 
What  was  said  by  Brett,  L.J.  in  Fergusmm  ▼. 
Damson  (ubi  sup.)  aa  to.  the  amount  being 
"  recovered  in  an  action  by  judgment,"  was  not 
said  obiter,  for  that  fact  was  the  ratio  decidendi  in 
the  case.  There  is  a  practical  identity  in  the 
language  of  sect.  S  of  the  County  Courts  Act 
1867,  and  that  of  Order  LXY.,  r.  12,  and  in  cases 
nnder  13  &  14  Yict.  c.  61,  the  earlier  County 
Courts  Act,  plaintiffs  recovering,  under  similar 
references  to  arbitration,  less  than  201.  were 
deprived  of  costs : 

iSmith  T.  £<29«,  9  L.  T.  Bqi.  N.  8. 415;  83  L.  J.  U,  Ex. ; 

aHuTl.JbC.639; 
CoweU    T.    Amman    CoWsru   Company   lAmitsd, 

12 L.  T.  Bep.  N.  S.  451 ;  6 B.  A  C.  333;  34  L.  J. 

161,  Q.  B. 
The  rule  in  such  cases  is  thus  stated  by  BramweD, 
B.  in  Smith  v.  Edge  (ubi  sup.) :  "  The  genertl 
rule  that  ought  to  govern  all  these  cases  applies 
here,  and  that  rule  is,  that  wherever  the  plaintiff 
is  entitled  to  judgment  in  the  action,  and  gets  his 
damages  in  the  action,  and  thO'Oase  is  suw  that. 
Digitized  by  VjOOQiC 
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if  there  had  been  no  reference,  the  plaintiff  voold 
by  Tirtue  of  the  County  Courts  Act  have  lost  his 
costs  in  the  caosa,  so  does  he  eqnally  lose  them 
when  there  ia  a  reference  which  fixes  the  amount, 
unless  he  has  succeeded  in  getting  the  necessary 
certificate."  That  rule  applies  to  the  present 
case,  -where  the  plaintifE  has  got  "  the  necessary 
certificate." 

B.  PoUoek,  in  reply,  diatingoished  Smith  v.  Edge 
(«&»  tup.),  wheM  the  verdict  was  entered  before 
the  reference,  and  so  was  part  of  the  proceedings  in 
the  High  Court ;  and  as  to  CowM  t.  The  Amman, 
&C.,  Compcuu/  (uhi  tup.)  it  may  be  observed  that 
Mdlor,  J.,  who  delivered  the  judgment  in  that 
case,  seems  to  have  come  to  a  different  conclusion 
from  that  at  which  he  arrived  in  Wimthmrtt  v. 
2%«  Barrow,  ^e.,  Oompany  (uM  sup.)-  "^^  inten- 
tion of  iho  parties  here  clearly  was  to  remove 
from  the  High  Court  everything  but  the  enter- 
ing  of  judgment. 

Hajtikit,  J. — ^The  defendant  I  think  has  failed 
in  his  contention.  The  case  of  Wimshurtt  v. 
The  Barrow  Company,  relied  on  by  Mx.  Pollock, 
is  not  an  exactly  similu-  one  to  that  which  we 
are  now  dealing  with.  The  present  case  is  an 
action  o£  contract  which  was  referred  by  con- 
sent to  arbitration  under  an  order  of  reference, 
by  which  it  was  directed  that  the  costs  of  the 
cause,  the  reference,  and  the  award,  were  to  abide 
the  event,  and  the  arbitrator  awarded  482.  3s.  to 
the  plaintiff  on  his  claim,  and  61.  to  the  defendant 
on  his  counter-claim.  K  ow,  if  the  action  had  been 
tried,  and  no  order  as  to  costs  had  been  made, 
sect.  5  of  the  County  Courts  Act  1867,  altered  as 
to  the  amount  by  Order  LXY.,  r.  12,  would  have 
applied.  If  then  that  be  so,  has  the  plaintiff  here 
a  right  to  obtain  an  order  under  the  Judicature 
AetB  and  rule  12  of  Order  LXY.?  I  am  of 
opinion  upon  the  authorities,  and  especially  that 
of  Cowdi  V.  The  Amman  CovMpany  {ubi  sup.),  that 
where  in  a  case  such  as  the  present  one  the 
action  is  referred  and  the  costs  are  to  abide  the 
event,  sod  judgment  is  ultimately  recovered 
in  the  High  Court,  then  Order  LXV.,  r.  12,  is 
^plicable,  and  I  think  the  words  of  that  rule  are 
qiute  large  enongh  to  include  such  a  case.  Here 
tne  plaintiff  ha«  "  recovered  judgment "  (for 
though  it  was  obtained  by  means  of  an  award,  it 
was  nevertheless  a  judgment  of  the  High  Court) 
for  a  sum  not  exceeding  50!. ;  and  as.  if  the  action 
had  been  tried,  he  would  have  been  deprived  of 
costs  unless  the  judge  had  otherwise  ordered,  the 
court  surely  ought  to  hold  that  the  case  comes 
within  the  above  order  and  rule,  unless  some 
binding,  authority  to  the  contrary  can  be  shown. 
ISow  the  only  case  to  the  contrary  which  the 
learned  counsel  for  the  defendant  cited  before  us 
was  that  of  Wimshwrtt  v.  The  Barrow  Company, 
in  which,  however,  the  parties  had  agreed  that 
there  should  be  no  costs,  and  though,  no  doubt, 
the  court  there  pointed  out  that  the  parties  had 
put  themselves  under  the  terms  of  the  Common 
Law  Procedure  Act,  and  not  of  the  Judicature 
Acts,  still  the  order  of  reference  there  was 
silent  on  the  subject  of  costs.  On  that  ground, 
therefore,  1  think  that  case  is  essentially  dis- 
tinguishable from  the  present  one  and  the  other 
cases  that-  have  been  referred  to.  According 
therefore  to  both  authority  and  construction,  I 
think  the  order  of  Day,  J.  was  right,  and  that  the 
defendaat'jS  motion  must  be  refused. 


Smith,  J. — I  am  of  the  same  opinion.  _  The 
question  here  is,  had  my  brother  Day  jurisdiction 
and  power  to  make  the  order  which  the  defen- 
dant has  appealed  against  P  If  he  had,  then  his 
discretion  at  chambers  having  been  exercised  in 
a  matter  of  costs,  there  is  no  appeal  therefrom. 
If  Wimthant  v.  The  Barrow  Company  (ubi  tup.), 
which  is  very  distinguishable,  were  the  only 
authority,  it  ^oes  not,  m  my  opinion,  govern  tliJe 
present  case,  for  there  it  was  neld  that,  by  the 
submission,  the  parties  had  agreed  that  there 
should  be  no  costs ;  and  it  was  said  that,  unless 
they  had  agreed  not  to  come  under  the  juris- 
diction of  the  Judicature  Acts,  they  agreed  that 
there  should  be  no  costs,  whatever  the  event  of 
the  award  should  be.  In  the  present  case,  how- 
ever, the  order  of  reference  is  very  different,  and 
the  costs  of  the  cause,  the  reference,  and  the 
award  are  to  abide  the  event  of  the  award,  which 
means  the  event  according  to  law;  and  if  the 
plaintiff  recovers  less  than  501.  he  shall  not  be 
entitled  to  High  Court  costs  unless  the  judge 
otherwise  orders.  And  Brett,  L.  J.,  in  Fergutton 
V.  Daviton  (ubi  sup.),  was  of  opinion  that  the  sum, 
though  obtained  oy  means  of  an  award,  was  re- 
covered in  an  action  by  judgment,  and  so  the  sec- 
tion of  the  County  Courts  Act  applied.  I  entircdy 
agree  with  the  rule  as  laid  down  by  Bramwell,  B. 
in  Smiih  v.  Edge,  which  Mr.  Macaskie  referred  to, 
and  read  in  the  course  of  his  argument  for  the 
defendant.  Then  comes  Order  LXv .,  r.  12,  which 
says  that,  "  In  actions  founded  on  contract  in 
which  the  plaintiff  recovers  by  judgment  or 
otherwise  a  sum  (exclusive  of  costs)  not  exceed- 
ing 501.,  he  shall  be  entitled  to  no  more  costs 
than  he  would  have  been  entitled  to  had  he 
brought  his  action  in  a  County  Court,  unless  the 
court  or  a  judge  otherwise  orcters."  Now,  here  a 
judge  has  otherwise  ordered.  The  rule,  in  my 
opinion,  applies  to  this  case,  and  the  leamea 
judge  had  jurisdiction  to  maJke  the  order,  and 
consequently  the  appeal  must  faiL  . 

Judgment  for   plaint^ ;    appeal   dismitied, 
tnth  eottt. 

Solicitors  for  the  plaintiff,  Maeheion,  Tof/hr, 
and  Amould,  for  Butler,  Bieldey,  and  Onte, 
Birmingham. 

Solicitors  for  defendant,  Chldberg  and  Laagdon, 
tot  A.  J.  O'Connor,  Birmingham. 


June  15, 16, 17,  and  Aug.  10. 1887. 

(Before  Mathew  and  Cave,  JJ.) 

Laxcaseibx  and  Yohksuibe  Bailwat  Coicpahx  v. 

KnOWUS   A17D    Sons   AND   OTHERS,  (a) 

Catud — Bight  to  adjacent  and  tuffieient  lupport 
from  mines — Bight  of  mine-omtter  to  work  mvnes 
under  canal  without  injury  to  oanal — Appre- 
hended  damage  to  canal  or  mine* — Bight  to 
treat  for  compensation — Mines  so  worked  as  to 
injure  eancd— Damages — 31  Oeo.  3,  c.  68,  ««.  37, 
38,  39—1  ^  2  WiU.  4,  c.  te.  1. 1. 

The  company  of  proprietors  of  the  canal  navigation 
from  Manchester  to  Bolton  and  to  Bury  acquired 
lands  for  the  construction  of  their  canal  uttder 
an  Act  of  Parliament  (31  Geo.  3,  c.  68),  whicit  in 
ted.  37  reserved  to  the  owners  of  lands  through 
which    the    canal    passed    all    the    m,inet    and 

(a)  Reported  by  W.  P.  ErrauLsr,  Enq.,  B»rriMer-»t-I«v. 
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minerals  lying  under  the  canal,  and  enahled 
such  oieners  (subject  to  the  eondtliona  and  rextric- 
tirnit  therein  contained)  to  work  the  mines  and 
minerals,  not  thereby  injuring,  prejudicing,  or 
ohstrueting  the  canal,  and  which  tn  sect.  38  pro- 
vided that  if  the  mine-owners  in  winning  the 
eoaJs,  ^e.,  teorked  so  near  to  the  canal  as  in  the 
opinion  of  the  proprietors  of  the  canal  to 
endanger  or  damage  it,  or  in  the  opinion  of  the 
owners  of  the  mines  to  endanger  or  da/mage  their 
further  vcorking,  the  canal  proprietors  and  mine- 
owners  might  treat  for  the  purpose  of  ascertain- 
ing what  quantity  of  coal,  ^c,  should  he  left  for 
the  security  or  preservation  of  the  canal,  and  for 
the  summoning  of  a  jury  to  assess  what  satis- 
faction the  mine-owners  ought  to  receive  from  the 
eandl  proprietors. 

The  lands  which  formed  the  subjeet-tnatter  of  the 
present  ease  were  acquired  under  the  provisions 
of  the  Act  31  Geo.  3,  e.  68. 

The  AH  of  31  Geo.  3,  e.  68,  was  repealed  by  1  ^2 
Wm.  4,  e.  2,  hut  sect.  1  of  the  later  Act  provided 
that  the  appeal  should  not  annul  or  prejudice  or 
affect  any  purchase,  sale,  conveyance,  grant,  lea^e, 
agreement,  security,  act,  matter,  proceeding,  or 
other  transaction  already  made,  done,  executed, 
transacted,  commenced,  or  instituted  under  or  by 
virtue  of  the  repealed  Act. 

By  divers  statutes  the  canal  has  become  vested  in 
the  plaintiffs,  who  are  under  statutory  obligation 
to  keep  open  and  maintain  the  canal. 

The  plaintiffs,  in  the  special  case,  alleged  that  the 
d^endatits  had  taken  and  wnrked  coal  adjacent 
and  subjacent  to  their  canal,  and  in  consequence 
subsidences  had  taken  place,  lohereby  the  canal 
had  been  injured,  prejudiced,  and  obstructed. 
The  defendants,  for  the  purposes  of  the  present 
ease,  admitted  such  allegation  to  be  true.  They 
further  alleged  (and  the  defendants  admitted  the 
allegation  to  be  true)  thai  the  defendants  had  in 
some  parts  of  the  land  taken  and  worked  coal 
forming  the  adjacent  and  subjacent  support  of  the 
canal,  whereby  it  had  been  injured,  wiOiout  giving 
them  notice  of  their  intention  so  to  work  the  coal. 
But  the  plaintiffs  admitted  for  the  purposes  of  the 
tpeeial  case  that  as  regards  other  parts  of  the  land 
the  defendants  worked  the  coal  to  the  prgudice  of 

I.  the  canal  after  notice  to  them  of  their  intention 
to  do  so,  and  that  the  plaintiffs  declined  to 
purchase  or  pay  compensaiion  to  the  defendants 
for  leo/ving  the  coal  forming  the  adjacent  and 
stibjacent  support  of  the  canal.  The  plaintiffs 
also  admitted  that  the  working  of  the  coal  by  the 
defendants  was  done  in  the  usual  mode,  wwMut 
doing  any  unnecessary  damage    except  i»t  the 

'■  matter  of  leaving  insufficient  i>upport  for  the 
canal. 

The  plaintiffs  claimed  damages  for  injury  to  their 
canal.  The  defendants  denied  their  liamlity,  and 
raised  various  defences. 

Beld,  that  sect.  37  cf  31  Geo.  3,  c.  68,  reserving  to 
the  owner  of  land  over  which  the  canal  passed 
the  mines  and  minerals  under  the  canal,  enabled 
the  mine-owner  to  work  his  mines  only  in  sueh 
a  manner  as  not  to  injure  the  canal ,-  and  if  a 
mine-owner  did  injure  the  canal  by  his  working, 
he  would  be  liable  to  compensate  the  canal 
proprietor,  and  that,  under  the  circumstances  of 
the  case,  the  defendants  were  liable  in  damages 
to  the  plaintiffs. 

Dudley  Canal  Navigation  Company  «.  Grazebrook 
(1  B.  4r  Ad.  59)  dutinguished. 


This  tras  a  case  stated  bj  order  of  a  maRta*  in 
chambers,  for  the  parpose  of  raising  certain  qnee- 
tiona  of  law  for  the  opinion  of  the  conrt. 

1.  The  plaintiffs  are  the  owners  of  the  Man- 
chester, Bolton,  and  Bury  Canal. 

2.  The  defendants  Andrew  Knowlen,  Kay 
Knowles,  John  Knowles,  Robert  Millington 
Knowles,  and  Andrew  Knowles,  jun.,  for  some 
time  prior  to  the  8tb  Dec.  1873  woriced  divers 
mines  and  seams  of  coal  lying  subjacent  and 
adjacent  to  lands  npon  whioh  juat  of  the  said 
canal  was  made  and  maintained.  On  or  aboat 
the  8th  Dec.  1873  those  defendants  parted  with 
their  interests  in  (amongst  others)  the  said  mines 
and  seams  of  coal  to  the  defendants  Andrew 
Knowles  and  Sons  Limited,  who  since  the  said 
date  oontinned  to  work  the  same. 

8.  A  canal  with  locks,  wharves,  dock,  qnay,  and 
other  appurtenances  (hereinafter  called  the  said 
canal)  was  constructed  by  persons  inoorporsted 
by  the  31  Geo.  3,  c.  68  (Public  Act),  by  the  title 
of  the  Company  of  Proprietors  of  the  Canal  Navi- 
gation from  Manchester  to  Bolton  and  to  Bury. 
Since  the  repeal  of  the  said  Act  certain  lands 
had  been  acquired  and  additional  works  had  been 
constructed,  but  no  question  was  raised  by  this 
special  case  as  to  the  support  of  these  last- 
mentioned  lands  or  of  the  said  additional  works. 

4.  A  part  of  the  land  acquired  for  the  oon- 
stmction  of  the  said  canal  was  conveyed  to  the 
said  company  of  proprietors  by  agreements  in 
the  same  form  as  the  deed  printed  in  the  schedule 
and  marked  "  A,"  all  dated  prior  to  1831. 

5.  The  bulk  of  the  land  acquired  for  the  con- 
stniction  of  the  said  canal  was  conveyed  to  the 
said  company  of  proprietors  by  ag^reements  in 
the  same  form  as  the  deed  printed  in  the  schedule 
and  marked  "B,"  all  dated  prior  to  1831. 

6.  The  land  acquired  from  one  John  RadclifFe 
for  the  construction  of  the  said  canal  though  the 
said  canal  was  built  thereon  for  many  ^ears  prior 
to  the  passing  of  1  ft  2  Will.  4,  c.  60,  in  the  year 
1831,  was  not  conveyed  until  the  year  1840,  when 
the  same  was  conveyed  in  the  form  of  the  deed 
printed  in  the  schedule  and  ma^-ked  "  C." 

7.  No  conveyances  of,  or  agreements  for,  the 
purchase  of  some  portions  of  the  land  npon 
which  the  said  canal  had  been  constructed  could 
be  found  or  traced,  but  Uie  said  canal  had  been 
made  npon  and  over  the  said  portions  of  the  land, 
and  had  been  used  and  worked,  and  tolls  for  the 
carriage  of  goods,  minerals,  and  other  things  had 
been  taken  and  paid,  for  many  years  before  the 
year  1831. 

8.  The  plaintiffs  contended  that  all  the  lands 
mentioned  in  the  4th,  5th,  6th,  and  7th  paragraphs 
had  been  acquired  by  virtue  of  powers  in  the 
31  (Jeo.  3,  c.  68. 

9.  By  the  said  1  &  2  Will.  4,  c  60,  passed  in 
the  year  1831,  the  said  31  Geo.  3,  c.  68,  was 
repealed  subject  to  the  proviso  in  sect.  1.  The 
two  last-mentioned  statutes  and  the  2  WiiL  4^ 
c.  69,  formed  part  of  this  case. 

10.  By  the  said  1  &  2  WilL  4,  c.  60,  the  pro- 
prietors of  the  said  canal  became  incorporated 
as  "The  Company  of  Proprietors  of  the  Man- 
chester, Bolton,  and  Buty  Canal  Navigation 
Railway." 

11.  By  the  said  1  &i  Will.  4,  c.  60.  the  said 
2  Will.  4,  c.  69,  and  by  the  general  law,  the  last- 
mentioned  company  of  proprietors  and  their 
representatives  were  for  ever  after  to  keep  opoi 


Feb.  4,  1888.] 


THE  LAW  TIMES. 


[Vol.  LVII.,  K.S.-805 


Q.B.  Bit.]    Lancashibz  ahd  Yobkshibb  Bail.  Co.  v.  Knoitles  and  Sons  and  othkrs.    [Q.B.  Div. 


and  maintain  the  said  canal  in  Kood  repair  and 
condition. 

12.  By  divers  statutes  the  canal  became  vested 
in  the  plaintiffs,  who  were  under  the  statutory 
obligation  to  keep  open  and  maintain  the  said 
canal. 

13.  The  plaintiffs  alleged  that  the  defendants 
had  taken  and  worked  coal  adjacent  and  sabjacent 
to  the  land  acquired  as  mentioned  in  each  of  the 
4th,  5th,  6th,  and  7th  paragraphs  respectively, 
and  that  in  consequence  of  such  taking  and 
working  of  the  coal  subsidences  had  occurred, 
whereby  the  said  canal  had  been  injured,  preju- 
diced, and  obstrncted,  and  for  the  pnrposes  of 
this  special  case  the  defendants  admitted  that 
snch  allegation  was  tm 

14.  The  plaintiffs  alleged  that  as  regards  the 
said  canal  upon  certain  parts  of  the  lands  acquired 
as  mentioned  in  each  of  the  4th,  5th,  6th,  and 
7th  paragraphs,  the  defendants  took  and  worked 
coal  forming  the  adjacent  and  subjacent  support 
of  che  said  canal,  whereby  the  said  canal  had 
been  injured,  prejudiced,  and  obstructed,  without 
jnving  the  plaintiffs  any  notice  of  their  intention 
to  work  the  said  coal ;  and  for  the  purposes  of 
this  sp<>cial  case  the  defendants  admitted  snch 
allegation  was  true. 

15.  For  the  purposes  of  this  special  case  the 
plaintiffs  admitted  that  before  the  defendants 
took  and  worked  coal  forming  the  adjacent  and 
snbiacent  support  of  the  said  canal  upon  certain 
other  parts  of  the  lands  acquired  as  mentioned 
in  each  of  the  4th,  5th,  6th,  and  7th  paragraphs, 
and  thereby  injured,  prejudiced,  and  obstructed 
the  said  canal,  the  defnndauts  gave  the  plaintiffs 
notice  that  tbey  were  going  to  work  the  said  coal, 
and  that  the  plaintiffs  declined  to  purchase  or 
pay  compensation  to  the  defendants  for  leaving 
the  coal  forming  the  adjacent  and  subjacent 
sopport  of  the  said  canal. 

16.  For  the  purposes  of  this  special  case  the 
plaintiffs  admitted  that  before  the  defendants 
took  and  worked  coal  forming  the  adjacent  and 
subjacent  support  of  the  said  canal  upon  certain 
other  parts  of  the  land  acquired  as  mentioned  in 
each  of  the  4th,  5th,  6th,  and  7th  paragraphs,  aud 
thereby  injured,  prejudiced,  and  obstructed  the 
said  canal,  the  defendants  gave  the  plaintiffs 
notice  that  they  were  going  to  work  the  said 
coal,  and  that  nothing  had  been  thereupon  done 
by  the  plaintiffs. 

17.  For  the  purposes  of  this  special  case  the 
plaintiffs  admitted  that  the  defendants  took  and 
worked  all  the  said  coal  alleged  to  have  been 
taken  and  worked  by  them  as  aforesaid  in  the 
usual  mode  without  negligence,  and  without  doing 
any  unnecessary  damage  save  in  taking  and 
working  the  same  without  leaving  sufficient 
sapport  for  the  said  canal. 

18.  The  plaintiffs  alleged  that  the  defendants 
had  taken  and  worked  the  said  coal  forming  the 
adjacent  and  subjacent  support  of  the  said  canal 
under  leases  of  later  date  than  the  conveyances 
and  agreements  mentioned  in  the  4th,  5tb,  and 
6th  paragraphs,  and  of  later  date  than  the  year 
1831,  their  lessors  being  the  persons  or  their 
successors  in  title  from  whom  the  plaintiffs' 
predecessors  purchased  the  land  for  the  purpose 
of  making  the  said  canal,  and  for  the  purposes  of 
this  special  case  the  defendants  admitted  such 
allegation  was  true. 

19.  The  plaintiffs  contended  that  the  defendants 


were  liable  to  the  plaintiffs  for  the  damages 
thereby  suffered  in  every  case  where  the  defen- 
dants had  withdrawn  snpport  from  the  plaintiffs' 
land,  and  had  thereby  injured,  prejudiced,  and 
obstrnsted  the  said  canal. 

20.  The  plaintiffs  contended  that  they  had 
acquired  such  right  to  support :  (a)  by  statute ; 
(b)  by  prescription ;  (c)  by  contract  with  the  de- 
fendants' lessors  or  their  predecessors  in  title; 
(d)  by  common  right. 

21.'  The  defendants  contended  that  they  were 
not  liable  to  the  plaintiffs  under  any  of  the  above- 
mentioned  circumstances. 

22.  In  the  alternative  the  defendants  contended 
that  they  were  not  liable  to  the  plaintiffs  wherever 
they  had  given  the  plaintiffs  notice  of  their  in- 
tention to  work  coal  forming  the  support  of  the 
said  canal,  and  the  plaintiffs  had  not  purchased 
or  paid  compensation,  as  mentioned  in  paragraphs 
15  and  16,  for  the  coal  forming  the  support  thereof, 
of  the  intention  to  work  which  notice  bad  been 
given. 

23.  The  defence  of  consent  and  acquiescence, 
except  in  so  &r  as  raised  by  the  15th  and  16th 
paragraphs,  and  the  defence  of  the  Statute  of 
Limitations,  were  reserved,  and  were  not  to  be 
affected  by  any  decision  on  this  special  case. 

The  question  for  the  court  was,  whether  the 
defendants  were  liable  in  damages  under  any, 
and  under  which,  of  the  above-mentioned  circum- 
stances. 

The  Sohedale,  deed  A. — An  agrsement  made  the  90th 
day  of  January,  in  the  year  of  our  Lord  1813,  between 
Henr^  Coape,  of  Arnold,  in  the  connty  of  Nottingham, 
Esquire,  of  the  one  part,  and  the  Company  of  Proprietors 
of  the  Canal  Navi^tion  from  Manchester  to  Bolton  and 
Bnrjr  of  the  other  part.  The  said  Henry  Coape,  in 
consideration  of  the  siun  of  71.  is.  i^d.  to  him  in  hand 
paid  by  the  said  company  of  proprietors,  the  receipt 
whereof  ia  hereby  acknowledged,  doth  hereby  a^ee  to 
sell,  and  the  said  company  of  proprietors  to  purchase, 
to  them  and  to  their  snocesaors  and  assigns,  the  fee 
simple  and  inheritance  free  from  incumbrances  of  and 
in  all  that  plot,  piece,  or  parcel  of  land  situate,  lyin^, 
and  being  in  the  township  of  Darcey  Lever,  in  iha  said 
oonnty  of  Lancaster,  ana  particularly  mentioned,  set 
forth,  and  described  in  the  schedule,  or  particular  and 
ground  plan  thereof,  hereunder  written,  or  hereupon 
indorsed,  and  all  the  estate,  right,  title,  and  interest 
of  him  the  said  Henry  Coape,  or  of  any  other  person  or 
persons  claiming  under  him  or  any  of  his  ancestors. 
And  all  titles  of  dower,  lease,  interests,  or  tenant  rights, 
and  any  other  particular  estate,  term,  or  interest  of 
or  in  conceming  the  said  premises.  ...  In  witness, 
&c. 

Deed  B. — An  agreement  made  the  17th  day  of  July, 
in  the  year  of  our  Lord  1813,  between  John  Hull,  of 
Chorley,  in  thi>  County  Palatine  of  lAucaster,  surgeon 
and  apothecary  (devisee  in  fee  of  the  real  estates  of  the 
Bev.  John  Dauntesey,  late  of  Age  Croft,  in  the  said 
oounty,  clerk,  deceased),  of  the  one  part,  and  the 
Company  of  I^oprietora  of  the  Canal  Navigation  from 
Manchester  to  Bolton  and  Bary  of  the  other  part.  In 
consideration  of  the  sum  of  3291.  2t.  6d.  of  lawful 
English  money  paid  by  the  said  company  of  proprietors 
to  the  said  John  Dauntesey  in  his  lifetime,  and  of  the 
further  sum  of  1952.  18s.  9d.  of  like  lawful  money  by 
the  said  oomj>any  of  proprietors  to  the  said  John  Hull, 
in  hand,  paid  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  of  which  said  sum  of 
3291.  2».  Sd.  by  the  said  John  Dauntesey,  in  his  lifetime, 
and  of  the  said  sum  of  1951.  18«.  9<i.  by  the  said  John 
Hull,  the  said  John  Hull  doth  hereby  acknowledge, 
he  the  said  John  Hull  doth  hereby  agree  to  sell,  and  the 
said  company  of  proprietors  to  purchase,  to  tnem  and 
to  their  successors  and  assigns,  absolutely  for  ever,  all 
those  plots,  pieces,  or  parcels  of  land  situate,  lying,  and 
being  in  Pendleton  and  Pendlebnry,  in  the  said  oounty 
of  Lancaster,  and  partijsu^l^jm^^inp^^Mt  forth, 
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and  deacribed  in  the  schedule,  or  partionUr  and  groimd 
plui  thereof,  hereunder  written,  or  hereupon  indorsed, 
with  their  and  every  of  their  rig'hts,  members,  and 
appurtenances ;  and  all  the  estate,  right,  title,  and 
interest  of  him  the  said  John  Hull,  of,  in,  and  to  the 
said  lands  and  premises  (sarins,  exceptingf ,  and  reseirinf; 
onto  the  said  John  Hull,  his  neirs  and  assigns,  all  and 
every  the  mines,  beds,  and  veins  of  ooal  and  cannel 
lying  within  and  under  the  said  lands  described  in  the 
laid  schedule  or  particular  hereunder  written,  or  here- 
upon indorsed,  with  full  and  free  liberty,  power,  and 
authority,  at  all  times  hereafter,  to  get,  work,  car^ 
away,  sell  and  dispose  thereof  to  and  for  his  and  their 
own  use  and  benefit,  not  entering  upon,  nor  breaking 
and  injuring  the  surface,  nor  doing  or  committing  any 
waste,  spoil,  damage,  or  injnry  to  the  said  canal  navi- 
gation, nor  to  ary  bnildings,  works,  or  conyeniences 
belonging  thereto.  ...  In  witness,  &o. 

Deed  C. — I,  John  BadcliSe,  in  the  county  of  Lancaster, 
Esqaire,  in  consideration  of  the  sum  of  ten  shillings 
to  me  paid  by  the  Comramy  of  Proprietors  of  tne 
Hancheater,  Bolton,  and  Bury  Canal  Navigation  and 
Sailway,  established  and  incon>orated  by  an  Act  passed 
in  the  first  and  second  years  of  tha-reign  of  His  lujesty 
King  William  the  Fourth,  intituled,  "  An  Act  to  enable 
the  Company  of  Proprietors  of  the  Canal  Navigation  to 
Bolton  and  to  Bury,  to  make  and  maintain  a  railway 
from  Manchester  to  Bolton  and  to  Bury,  in  the  County 
^Palatine  of  Lancaster,  upon  or  near  tiie  line  of  the  said 
canal  navigation,  and  to  make  and  rnii-int-ftin  a  collateral 
branch  to  communicate  therewith,"  in  pursuance  of  the 
said  Act ;  and  also  in  porsnanoe  of  another  Act  passed 
in  the  second  year  of  tne  reign  of  his  said  late  Majesty, 
intituled  "  An  Act  to  enable  the  Company  of  Proprietors 
of  the  Manchester,  Bolton,  and  Bnry  Canal  Navigation 
and_  Bailway  to  alter  some  parts  of  tiie  said  canal 
navigation,  to  alter  and  amend  the  line  of  the  said 
railway,  to  make  further  collateral  branches  thereto, 
and  for  amending  the  powers  and  provisions  of  the  said 
Act  relating  to  the  canal  and  rauway;"  and  also  in 
pusuance  of  another  Act  passed  in  the  fifth  year  of  his 
aaid  late  Majesty,  intituled  "  An  Act  to  amend  the  Acts 
relating  to  the  Maaohester,  Bolton,  and  Bury  Canal 
Navigation  and  Bailway,  and  to  make  a  branch  railway 
to  Bolton;"  and  also  by  virtue  of  an  Act  of  Parlia- 
ment made  and  passed  in  the  first  year  of  her  present 
Majesty  Queen  Victoria,  intituled  "  An  Act  for  enabling 
the  Company  of  Proprietors  of  the  Manohester,  Bolton, 
and  Bury  Canal  Navigation  and  Bailway,  and  to  raise 
more  money,  and  for  amending  the  powers  and  pro- 
visions of  Uie  several  Acts  relating  thereto,"  do  hereby 
grant  and  alien  to  the  said  company  of  proprietors  all 
that  piece  or  parcel  of  land,  &c.  (here  follow  a  descrip- 
tion of  the  parcels)  .  .  .  Together  with  all  ways, 
rights,  and  appurtenances  therennto  belonging,  and  all 
my  estate,  right,  title,  and  interest  in  and  to  the  same 
and  every  part  thereof;  to  hold  the  premises  (except 
aa  aforesaid)  to  the  said  company  of  proprietors  and 
their  sncoessora  for  ever  according  to  the  true  intent 
and  meaning  of  the  first-mentioned  and  the  several 
Acts  for  altering  and  amending  and  enlarging  the  same, 
and  the  powers  thereby  given  and  created,  they  the  said 
company,  their  successors  and  assigns,  yielding  and 
pajnng  unto  me,  my  heirs  or  assignsTor  ever,  one  clear 
yearly  rent  of  871.  lOs.  by  eqnal  half-yearly  portions  in 
every  year  henceforth  on  the  25th  d(ay  of  March  and 
29th  day  of  September,  clear  of  all  taxes  and  deductions 
whatsoever.  ...  In  witness,  iu>. 

By31Geo.  3,  0.68,8.37: 

Provided  always,  and  be  it  further  enacted,  that 
nothing  herein  contained  shall  extend  to  defeat,  preju- 
dice, or  affect  the  right  of  any  lord  or  lords  of  any 
manor  or  manors,  or  of  any  owner  or  owners  of  any 
lands  or  gronnds  in,  upon,  or  through  which  the  said 
intended  canal,  or  any  towing  paths,  Ac,  shall  be  made 
to  the  mines  and  minerals  lying  and  being  within  and 
under  the  lands  or  grounds  to  be  set  out  or  made  use  of 
for  snch  towing  paths,  to.,  but  all  sooh  mines  and 
minerals  are  hereby  reserved  to  such  lord  or  lords  of 
such  manor  or  manors,  and  to  such  owner  or  owners  of 
such  lands  or  grounds  respectively,  their  heirs,  exeon- 
tors,  administrators,  and  assigns  respectively,  and  it 
■hall  be  lawful  for  the  lord  or  lords  of  snch  manor  or 
manors,  or  saoh  owner  or  owners  of  snch  lands  or 
grounds  respectively  (subject  to  the  conditions   and 


restrictions  herein  contained),  to  work,  get,  drain,  take, 
and  carry  away  to  his,  her,  or  their  own  use,  such  mines 
and  minerals,  not  thereby  injuring,  prejudicing,  or 
obstructing  the  said  intended  canal,  towing  paths,  Ae., 
or  any  of  them,  anything  herein  contained  to  tine  oomtrazy 
notwithstanding. 

By  sect.  38: 

Provided  also,  and  be  it  further  enacted,  that  if  the 
owner  or  worker,  owners  or  workers  of  any  ooal  or 
other  mine  or  mines  shall  in  pursuing  snch  nuiw  or 
mines,  work  near  or  under  the  said  intended  canal,  ao  as 
in  the  opinion  of  the  said  company  of  proprietors  to 
endanger  or  damage  tiie  same,  or  in  the  opinion  of  the 
said  owner  or  owners,  owners  or  workers  of  the  aaid 
mine  or  mines,  to  endanger  or  damage  the  forthar 
working  thereof,  tiien  it  shall  be  lawful  for  the  aaid 
company  to  treat  and  arree  with  the  owner  or  worker, 
owners  or  workers,  for  iQl  snch  coals  or  other  mineia]* 
as  may  be  near  or  under  the  said  intended  canal,  a* 
shall  be  thought  proper  to  be  left  for  the  security  or 
preservation  of  the  said  intended  canal,  or  miae  or 
mines  as  aforesaid ;  and  in  case  the  said  company  and 
such  owner  or  worker,  or  owners  or  workeni  ot  aodi 
mine  or  mines  shall  disagree  in  the  satisfaction  to  be 
made  for  such  coal  or  other  mineral,  then  it  afaall  be 
lawful  for  the  said  commissioners,  at  the  request  of  tiie 
aaid  oompemy,  or  of  snch  owner  or  worker,  or  owners  or 
workers  of  such  mine  or  mines,  to  cause  a  jury  to  be 
summoned  and  impannelled  in  the  manner  hereinbef(»e 
directed,  who  shall,  and  they  are  hereby  authorised  and 
required,  by  such  ways  and  means  as  aforesaid,  to 
assess  and  determine  what  satisfaction  such  owner  cff 
worker,  owners  or  workers  of  such  mine  or  minerals, 
ought  to  have  and  receive  from  the  said  company,  or 
being  restrained  from  working  such  mine  or  mines; 
and  upon  payment  or  satisfaction  made  to  snoh_  owner 
or  worker,  owners  or  workers  of  snch  mine  or  mines  by 
the  said  company,  according  to  the  verdict  or  jndgment 
of  such  jury,  such  owner  or  worker,  owners  or  workers 
of  soch  mine  or  mines,  shall  be  and  they  are  hereby 
perpetnaUy  restrained  from  working  such  mine  or  mines 
wiuiin  the  limits  for  which  satisfaction  shall  by  the  said 
jury  be  adjudged  and  declared  to  extend. 

By  sect.  39 : 

And  for  the  better  discovering  persons  who  shall  or  nay 
open,  dig,  sink,  or  carry  on  any  work  for  the  getting  «n 
ooal  or  other  minerals,  contrary  to  the  directions  f>f  this 
Act,  be  it  further  enacted  that  it  shall  be  lawful  for  the 
said  company,  by  themselves  or  their  agents  or  servants, 
at  any  time  or  times,  in  the  daytime,  to  enter  upon 
any  lands  or  grounds,  through  or  near  which  the  said 
intended  canal  and  works  hereby  authorised  to  be  aiade 
aiaH  be  or  pass,  wherein  any  ooal  or  other  mines  diall 
or  may  be  dug  or  opened,  and  likewise  to  enter  into 
such  coal  or  other  mines,  and  there  to  view,  search,  Ac, 
for  discovering  the  distance  of  the  said  intended  canal 
or  towing  paths  from  the  working  part  of  snch  mines 
respeetively ;  and  in  case  it  shall  appear  that  any  mine 
hatn  been  worked  or  gob  contrary  to  the  direotiona  of 
this  Act,  it  shall  be  lawful  for  the  said  company,  and 
for  their  agents,  servants,  and  workmen,  at  the  expense, 
oosts,  and  charges  of  the  owners  or  proprietors  of  snch 
mines  respectively,  to  enter  into  and  upon  all  soch 
mines,  and  from  time  to  time  use  all  neoesaaiy  and 
reasonable  ways  and  means  for  repairing,  supptstiiv, 
sustaining,  securing,  and  m^v^ng  saJe  the  said  intended 
canal,  towing  paths,  and  other  works. 

By  1  &  2  Will.  4,  c.  Ix.  s.  1 : 

From  and  after  the  passing  of  this  Act  the  said 
hereinbefore  recited  Acts  of  the  thirty-first  and  forty- 
fifth  years  of  the  reign  of  his  said  Majesty  King  Geotge 
the  Third,  and  all  and  every  the  powers,  authorities, 
matters,  and  things  therein  respectively  contained, 
shall  be  and  the  same  are  hereby  repealed ;  provided 
nevertheless,  that  the  repeal  of  the  said  Acts,  or  either 
of  them,  shall  notannul  or  in  anywise  prejudice  or  aSeet 
any  purchase,  sale,  conveyance,  grant,  lease,  agreemimt, 
security,  act,  matter,  proceeding,  or  other  transaction 
or  thing  whatsoever,  already  made,  done,  executed, 
transacted,  commenced,  or  instituted  under  or  bv  virtM 
or  in  pursuance  of  the  said  Acta  or  either  of  toem,  or 
otherwise,  by  or  on  behalf  of  the  said  company,  bat 
that  all  snon  purchases,  sales,  conveyances,  grants, 
.ligitized  by 
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leases,  agreements,  saenrities,  matters,  transactions, 
proceedings,  and  other  thingrs  shall  be  and  the  same 
are  hereby  declared  to  be  as  good,  ralid,  and  effectual 
to  all  intents  and  pnrposes  whatsoeTsr,  and  shoil  or 
may  bo  completed  and  determined  in  like  manner  as  if 
the  said  Acts  respectively  were  not  repealed  by  the 
anthonty  of  this  Act. 

By  sect.  52: 

Nothing  in  this  Act  shall  anthorise  the  said  oompaoy 
to  abandon,  fill  np,  destroy,  or  obstruct  snoh  part  of  the 
aaid  canal  as  extends  from  Bory  to  Bolton,  and  which 
copstitntes  the  sammit  level  of  the  said  cuial,  bnt  the 
said  company  shall  from  time  to  time,  and  at  all  times 
for  ever  hereafter,  keep  the  same  open  and  in  good 
repair  and  fit  for  the  pm^;)Oses  of  navigation. 

By  sect.  93 : 

Nothing  in  this  Act  contained  shall  extend  or  be  con- 
stmed  to  extend  to  give  to  the  said  company  any  mines 
of  minerals  or  of  coal,  or  of  any  stone  or  slate,  under 
any  land  taken  or  purchased  by  the  said  company 
imder  the  provisions  of  this  Act,  except  only  so  mnoh 
of  each  coals,  stones,  slate,  or  minerals,  as  may  be 
necessary  to  be  dng  or  carried  away  or  nsed  for  the 
pnn>oses  of  this  Act;  bnt  all  snch  mines,  minerals, 
«o<u,  stone,  or  slate,  except  as  aforesaid,  shall  be 
deemed  to  be  excepted  ont  of  snoh  purchase,  and  may 
be  worked  by  the  owner  or  lessees  thereof  under  the 
■aid  lands,  or  an^  railway  or  other  works  of  the  said 
company,  as  if  this  Act  had  not  passed. 

By  sect.  94 : 

Whenever  in  the  working  or  getting  of  aay  such 
mines  of  coal,  stone,  slate,  or  minerals,  the  owners  or 
lessees  or  other  persons  working  the  same,  shall 
approach  within  forty  yards  of  any  masonry  or  building 
beloDgin^tothe  said  company,  the  owneror  lessee  orother 
person  directing  the  working  of  any  such  mine  shall 
five  notice  in  writing  thereof  to  the  said  company,  and 
within  twentyone  davs  after  the  service  of  such  notice 
the  said  company  shall  deliver  to  snch  owner,  lessee,  or 
otiier  person,  a  declaration  in  vrriting  under  their 
«ommon  seal,  whether  the^  require  the  wM  under  such 
masonry  or  building  so  lying  within  forty  yards  thereof, 
or  so  much  thereof  as  we  said  company  shall  in  snoh 
declaration  specify  to  be  reserved  for  the  protection  of 
such  masonry  or  building;  and  in  that  case  the  said 
company  shall  purchase  and  pay  the  owner,  lessee,  or 
other  person  entitled  to  the  sune,  for  the  coal,  stones, 
■late,  or  minerals,  so  reserved;  and  in  ease  the  said 
oompany,  and  such  owner,  lessee,  or  other  person,  shall 
not  agree  as  to  the  price  to  be  paid  for  the  said  coal, 
atones,  slate,  or  minerals  so  reserved,  the  same  shall  be 
settled  by  a  jury  in  manner  hereinafter  mentioned ;  and 
in  case  the  said  oompany  shall  not  desire  the  said  coal, 
atones,  slats,  or  minerals,  to  be  reserved,  or  shall  not 
deliver  such  declaration  in  writing  as  aforesaid,  then 
and  in  either  of  snch  cases  the  said  owners,  lessees,  or 
other  persons  may  work  and  get  the  coal,  stones,  slate, 
or  minerals,  under  the  said  masonry  or  buildings, 
t>rovided  the  same  be  got  in  the  usual  and  ordinary 
maimer,  doing  as  little  damage  to  the  railway  hereby 
authorised  as  may  be. 

Sir  C.  RutseU,  Q.C.,  Gully,  Q.G.,  and  BmyUi 
appeared  for  the  plaintiffs,  and  cited  the  following 
cases; 

MatichesttT,  Sheffield,  and  Lincolruhire  Raikoay  r. 

Johruon,  March  19, 1883  (not  reported) ; 
Wyrley    Canal    Company  T.  Bradley   aiuL   othert, 

7  East,  368 ; 
Dudley  Canal  Comvany  ▼.  Orazebrooi,  1  B.  &  Ad. 

Cromford  Canal  Compam)v.  Cutis,  12  L.  T.  Bep.  O.  S. 

825 ;  5  Railway  and  Canal  Cases,  442 ; 
Elliott  V.  North-Eattem  Railway  Company,  8  L.  T. 

Bep.  N.  S.  337 ;  10  H.  L.  Cas.  333 : 
Caledonian  Railway  Company  v.  Sprof,  27  L.  T. 

Bep.  O.  S.  264 ;  2  Macq.  H.  L.  Cas.  419. 

Sir  R.  Webster  (A.-G.),  Henn  Collins,  Q.C.,  and 
J.  Dixon  appeared  for  the  defendants,  and  cited 
Stourbridge  Canal  Company  ▼.  Dudley,  3  L.  T.  Bep. 

N.  S.  4<(9  ;  90  L.  J.,  Q.  B.  108  ; 
Oreat  Weetem  Railway  Campany?,  Bennett,  IbBep. 
2H.ofL.27; 


Pountney  t.  Clavton,  40  L.  T.  Bep.  N.  S.  283;  11 
Q.B.DiT.820. 

The  argnments  of  the  learned  counsel  appear 
snfiBciently  in  the  judgment  of  the  coiirt.  . 

Ctir.  adv.  vuM. 

Aug.  10. — ^The  jadgment  of  the  court  was 
delivered  by 

Cave,  J. — In  this  case  the  defendants  have 
taken  and  worked  coal  adjacent  and  subjacent  to 
the  Manchester,  Bolton,  and  Bury  Canal,  and  in 
consequenue  of  such  taking  and  working  of  the 
coal  subsidences  have  occurred  whereby  the  canal 
has  been  injured,  prejudiced,  and  obstructed. 
The  coal  has  been  taken  and  worked  in  the  usual 
mode  without  negligence,  and  without  doing 
unnecessary  damage,  save  in  taking  and  working 
the  same  without  leaving  sufficient  support  for 
the  canal ;  and  the  question  we  have  to  decide  is 
whether,  under  the  circumstances,  the  defendants 
are  liable  to  the  plaintiffs  for  the  damage  so  done 
to  the  canal.  The  plaintiffs  or  their  predecessors 
in  title  have  acquired  the  site  of  the  canal  under 
the  powers  conferred  by  an  Act  passed  in  1790. 
Part  of  the  land  so  acquired  was  convoyed  to 
them  by  agreements  in  the  same  form  as  the 
deed  marked  A.  in  the  schedule.  Other  parts 
were  conveyed  by  agreements  in  the  same  form 
as  the  deed  marKed  B.  In  all  these  coses  those 
agreements  are  dated  prior  to  1831.  Part  of  the 
liuid  was  acquired  prior  to  1831,  but  was  not 
conveyed  until  1840,  when  it  was  conveyed  in  the 
form  of  the  deed  marked  C.  The  residue  of  the 
land  was  also  acquired  before  1831,  but  no  con- 
veyances or  agreements  for  the  purchase  of  such 
land  can  be  found  or  traced.  It  will  be  con- 
venient  to  consider  this  last  case  first,  as  it  is 
obvious  that)  in  the  absence  of  any  agreement  to 
the  contrary,  the  right  of  the  parties  must  be 
regulated  by  the  Act  of  1790,  under  which  the 
land  was  acquired.  Now  we  think  that,  if  sect.  37 
of  the  Act  is  to  be  construed  literally,  such 
working  has  injured,  prejudiced,  or  obstructed 
the  canal.  It  is  argued,  however,  that  these 
words  cannot  be  taken  literally,  but  must  be 
read  with  some  qualification,  namely,  either  that 
the  party  working  the  mines  is  to  do  no  unneces- 
sary damage  or  injury  to  the  navigation,  or  no 
extraordinary  damage  or  injurr  by  working  them 
out  of  the  ordinary  and  usual  mode.  The  case 
of  the  Dudley  Canal  Navigaiion  Compartiy  T. 
Orazebrook  (1  B.  &  Ad.  59)  was  cited  in  support 
of  that  contention,  and  unless  that  case  can  be  dis- 
tinguished it  is  binding  upon  us.  It  is  important, 
therefore,  in  the  first  place,  to  consider  the  terms 
of  the  Act  of  Parliament  which  was  there  under 
discussion.  By  the  58th  section  of  that  Act  it 
was  provided  that  the  owners  of  mines  should 
not  carry  on  works  for  getting  minerals  under  the 
land  except  as  thereinafter  mentioned  without 
the  consent  of  the  company.  By  the  62Dd  section 
it  was  enacted  that  when  the  owner  of  any  coal- 
mine lying  under  the  canal  should  be  desirous  of 
working;  the  same  he  should  give  three  months' 
notice  to  the  company,  and  thereupon  the  company 
might  inspect  the  mines  to  determine  what  cou 
might  be  gotten  without  prejudice  to  the  canal, 
and  if  they  failed  to  inspect  within  thirty  days, 
then  it  should  be  lawful  for  the  owner  of  the 
mines  to  work  such  part  as  lay  under  the  canal, 
and  if  upon  inspection  the  company  refused  to 
permit  the  owners  to  work  such  parts,  the  com- 
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panj  should  pay  compensation.  The  79th  section  | 
enacted  that  nothing  therein  contained  should 
aSect  the  right  of  any  owner  to  the  mines  lying 
ander  the  canal,  and  that  it  should  be  lawful 
for  such  owner  to  work  such  mines  provided  that 
in  working  them  no  injury  was  done  to  the  navi- 
gation. The  difficulty  in  that  case  was  that,  if 
the  proviso  was  to  be  construed  literally,  it  was 
inconsistent  with  the  62nd  section,  for,  if  the 
owner  in  working  the  mines  was  to  be  responsible 
for  any  injury  or  damage  done  to  the  canal,  the 
company  would  never  purchase  the  minerals,  and 
the  provisions  as  to  purchase  would  be  nugatory. 
It  was  held,  therefore,  that  the  oaly  reasonable 
mode  of  reconciling  those  sections  was  to  say 
that  the  proviso  in  the  79th  section  was  to  be 
constraed  with  some  qaalification,  namely,  either 
that  the  party  working  the  mines  was  to  do  no 
unnecessary  injury  or  damage  to  the  navigation, 
or  no  extraordinary  damage  or  injury  by  working 
them  out  of  the  ordinary  and  usual  mode;  and 
by  introducing  that  limitation  all  the  parts  of  the 
Act  were  made  consistent  with  each  other.  The 
Canal  Act  which  we  have  now  to  consider  differs 
in  many  respects  from  the  Dudley  Canal  Act. 
By  the  37th  section  it  is  enacted  that  nothing 
therein  contained  shonld  defeat,  prejudice,  or 
affect  the  right  of  anv  owner  to  the  mines  and 
minerals  lying  under  the  canal,  but  all  such  mines 
and  minerals  were  thereby  reserved  to  the  owner, 
and  that  it  shonld  be  lawful  for  the  owner  (subject 
to  the  conditions  and  restrictions  therein  con- 
tained) to  work,  get,  drain,  take  and  carry  away 
to  his,  her,  or  their  own  use,  such  mines  and 
minerals,  not  thereby  injuring,  prejudicing,  or 
obstructing  the  canal.  The  38th  section  provided 
that,  if  the  owner  of  any  mines  should  in  pursuing 
such  mine  work  near  or  under  the  canal  so  as  in 
the  opinion  of  the  company  of  proprietors  to 
endanger  the  same,  or  in  the  opinion  of  the  owner 
of  the  mines  to  endanger  or  damage  the  further 
working  thereof,  it  should  be  lawful  for  the  com- 
pany to  treat  with  the  owner  for  all  such  minerals 
as  might  be  near  or  under  the  canal  as  should  be 
thought  proper  to  be  left  for  the  security  of  the 
canal  or  mines,  and  in  case  the  company  and 
owner  shonld  disagree  in  the  satisfaction  to  be 
made  for  such  minerals,  then  it  should  be 
lawful  for  the  commissioners,  at  the  request  of 
the  company  or  of  the  owner,  to  cause  a  jury  to 
be  summoned  to  assess  and  determine  what  satis- 
faction such  owner  ought  to  have  or  receive  from 
the  companjr  on  being  restrained  from  working 
such  mines,  and  upon  payment  or  satisfaction 
made  to  such  owner  oy  the  company  according  to 
the  verdict  or  judgment  of  the  jury,  the  owner 
should  be  and  he  was  thereby  perpetually  re- 
Rtrained  from  working  such  mines  within  the 
limits  for  which  satisfaction  should  by  the  jury 
be  adjudged  and  declared  to  extend.  Then  follows 
a  section  which  provides  that  for  the  better  dis- 
covering persons  who  shall  or  may  open,  dig, 
sink,  or  carry  on  any  work  for  the  getting  of  coal 
or  other  minerals  contrary  to  the  directions  of 
the  Act,  the  company's  agents  may  enter  the 
mines  to  view  the  works.  We  think  that  "  con- 
trary to  the  direction  of  the  Act"  must  mean 
within  the  limits  for  which  satisfaction  has  been 
adjudged  by  the  juiy,  and  in  that  case  it  has  no 
direct  bearing  on  the  question  we  have  to  decide. 
If  the  phrase  "  contrary  to  the  directions  of  the 
Act "  refers  to  the  working  mentioned  in  sect.  37, 


then  either  the  mode  of  working  directed  by  that 
section  is  such  a  working  as  will  not  damage  the 
canal,  in  which  case  eadit  qvicestio ;  or  it  is  such  a 
working  as  is  proper  and  in  accordance  with  the 
usual  or  ordinary  mode,  in  which  case  it  would 
be  strange  to  give  the  company  such  powers  of 
repairing  damage  which  might  very  possibly  have 
equally  affected  the  canal  if  the  usual  and 
ordinary  mode  of  working  had  been  pursued. 
Taming  now  to  the  distinction  between  the  two 
Acts,  we  find  that  the  Dudley  Canal  Act  requires 
the  owner  to  give  three  months'  notice  of  his 
intention  to  work  the  mines,  while  the  Mancheeter 
Canal  Act  does  not  require  the  owner  to  give 
any  such  notice.  Then  by  the  Dudley  Canal  Act 
the  company  have  power  to  inspect,  and  if  they 
fail  to  do  BO  within  thirty  days  the  only  remedy 
the  owner  has  is  to  work  the  mine.  So  again, 
if  they  inspect  and  do  not  refuse  permission  to 
work,  the  owner  can  only  work  the  mine,  he 
cannot  compel  the  company  to  give  him  compensa- 
tion. Under  the  Manchester  Canal  Act  the 
company  have  no  power  to  inspect,  and  the  owner 
may  initiate  proceedings  for  compensation  if  in 
his  opinion  the  further  working  of  the  mine  will 
be  endangered  or  damaged.  It  is  true  that 
sect.  38  says  that  it  shall  be  lawful  for  the  com- 
pany to  treat  with  the  owner ;  but  we  apprehend 
that  that  form  of  expression  is  only  nsed  becaase 
the  company  as  a  body,  owing  their  existence  to 
the  Act,  require  an  express  power  to  enable  than 
to  treat,  which  the  owner  of  the  minerals  as  a 
natural  person  does  not  require.  We  are  of 
opinion  that  the  farther  workmg  of  the  mine  is 
damaged  if  by  reason  of  the  proximity  of  the 
canal  the  owner  cannot  work  his  mine  as  bene- 
ficially as  he  otherwise  could  do  withont  danger 
of  letting  down  the  canal.  Now,  if  we  are  right 
in  holding  that  either  the  company  or  the  mine- 
owner  may  initiate  proceedings  for  the  assess- 
ment of  compensation,  the  whole  scheme  of  the 
two  Acts  is  essentially  different,  and  the  literal 
construction  of  sect.  37  is  not  inconsistent  with 
sect.  38.  Moreover,  the  absence  of  any  provision 
requiring  the  mine-owner  to  g^ve  the  canal  com- 
pany any  notice  of  his  intention  to  work  the 
mines  deprives  the  canal  company  of  any  protec- 
tion which  was  by  their  Act  thrown  round  the 
Dudley  Canal  Company,  and  is  another  reason 
why  we  should  give  its  natural  interpretation  to 
the  language  of  sect.  37.  It  is,  however,  suggested 
that  circumstances  may  occur  to  which  sect.  38 
will  not  apply.  It  is  said,  for  instance,  that  the 
mine-owner  may  becomeaware  that,  if  he  continues 
to  get  the  minerals  he  will  injure  the  canal  by 
lettmg  off  the  water  through  his  mine,  but  th^ 
his  mine  may  be  so  placed  that  the  passage  of  the 
water  through  it  may  not  be  injurious  to  it ;  and 
that  consequently,  aa  in  his  opinion  the  mine  will 
not  be  endangered  or  damaged,  he  will  not  be 
able  to  initiate  proceedings  for  compensation. 
This  supposed  difficulty  admits,  we  think,  of  a 
satisfactory  answer.  It  is  not  easy  to  conceive 
howthe  mine-owner  working  under  or  near  the 
canal  could  so  injure  it  as  to  let  off  all  the  water 
without  injuring  the  mine.  Moreover,  it  is  not 
actual  injury  to  the  mine,  but  his  opinion  of  the 
possibility  of  injury  or  damage,  which  is  to  ^ve 
him  the  right  to  apply  for  compensation.  The 
Legislature  in  sect.  38  regards  the  canal  company 
and  the  mine-owners  as  having  opposite  interest ; 
and  when  in  the  opinion  of  either  hia  interests 
ligitized  by ' 
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are  threatened  he  can  claim  to  make  or  receive 
compensation,  and  in  that  case  the  canal  company 
will  pay  for  so  much  of  the  minerals  as  is  neces- 
sary for  the  support  of  the  canal,  while  the  mine- 
owner  will  get  paid  for  so  much  of  the  minerals 
as  he  is  prevented  from  working.  The  Attorney- 
General,  in  fact,  asks  ns  to  pat  a  non-natural 
interpretation  on  sect.  37  in  order  to  remedy  a 
difficulty  got  into  by  putting  a  non-natural  inter- 
pretation on  sect.  38.  Consider  what  the  result 
of  accepting  this  view  would  be.  The  mine-owner 
ia  under  no  obligation  to  give  notice  to  the  canal 
company  that  he  is  going  to  work  near  or  under 
the  canal,  and  it  it  is  his  interest  to  get  1002.  worth 
of  coal  under  the  canal  he  may  do  it,  if  he  works 
in  the  usual  mode  without  negligence  and  with- 
out doing  unnecessary  damage,  although  he  is 
perfectly  aware  that  his  doing  so  will  involve 
damage  to  the  extent  of  100,0001..  to  the  canal 
company,  and  that  they  have  not  the  slightest 
idea  of  their  danger.  The  Dudley  Canal  Act  was 
passed  in  1776,  while  the  Act  we  are  now  dis- 
cussing was  passed  in  1790,  and  before  the  case 
of  The  Biidley  Canal  Company  v.  Orazebrook  {ubi 
tup.),  which  was  decided  in  1830,  and  it  may  welt 
have  been  that  the  provisions  of  the  Act  of  1790 
were  altered  from  those  of  the  Dudley  Canal 
Act  in  order  to  avoid  raising  the  difficulties  which 
were  settled  by  that  decision.  With  reference  to 
those  parts  oE  the  site  of  the  canal  which  were 
conveyed  to  the  company  under  agreements  and 
conveyances  in  the  forms  A.,  B.,  and  C,  it  was  not 
suggested  upon  the  argument  of  the  case  that 
those  conveyances  gave  the  mine-owner  any 
greater  rights  than  those  which  were  conferred 
upon  him  by  the  Act.  The  15th  and  16th  para- 
graphs of  the  case  raise  questions  which,  although 
cot  argued,  require  to  be  disposed  of.  In  some 
cases  the  mine-owners  gave  the  canal  company 
notice  that  they  were  going  to  work  under  and 
near  to  the  canal ;  and  when  such  notice  was  given, 
in  some  cases  the  plainti&s  declined  to  purchase 
or  pay  compensation,  and  in  other  cases  they  did 
notning.  Kow  the  rights  and  liabilities  of  the 
parties  are  regulated  by  the  provisions  of  the 
statute,  which,  however,  contains  no  section 
requiring  the  mine-owner  to  give  notice  to  the 
company  of  his  intention  to  work  the  mines,  or 
providing  for  the  rights  and  liabilities  of  the 
parties  in  case  any  such  notice  is  given.  No  facts 
are  stated  in  the  15th  or  16th  paragraphs  which 
would  justify  us  in  inferring  that  the  plaintiffs 
consented  to  or  acquiesced  in  the  working  of  the 
mines  by  the  defendants  ;  and,  indeed,  we  under- 
stand that  that  question  is  reserved  by  the  last 
paragraph  for  decision  hereafter.  The  Act  of  1790 
IS  repealed  by  the  Ist  section  of  the  Act  of  1831, 
but  that  section  contains  a  proviso  that  the  repeal 
is  not  to  afiect  any  purchane,  sale,  conveyance, 
&c.,  already  made.  We  think  this  must  be 
taken  to  reserve  the  rights  of  the  company  to 
purchase  the  minerals,  and  of  the  mine-owner  to 
receive  compensation  in  the  manner  provided  by 
the  repealed  enactment ;  for  the  Act  of  1831  only 
contains  provisions  confined  to  lands  purchased 
under  that  Act  (see  sects.  93  and  94).  If  these 
sections  37,  38,  and  39,  of  the  Act  of  1790,  are 
not  preserved  by  the  proviso  to  sect.  1  of  the 
Act  of  1831,it  would  follow  that  the  canal  company 
could  not  after  the  passing  of  the  Act  of  1831 
purchase  the  minerals  under  the  canal,  nor 
conld  the  mine-owner  obtain  compenstion  when 


he  was  unable  to  work  them — a  state  of  things  sO' 
injurious  to  both  parties  that  we  cannot  imagine 
it  to  have  been  in  the  contemplation  of  the 
Legislature.  We  must  answer  the  question  pro- 
pounded in  this  case  by  deciding  that,  subject  to 
the  defences  reserved  in  paragraph  23,  the  defen- 
dants are  liable  in  damages  under  each  of  the 
sets  of  circumstances  mentioned  in  the  case. 

Judgment  for  the  plaintiffs. ' 

Solicitors  for  the  plaintiffs,  Clarke,  Woodcock^ 
and  Bylardi,  ior  G.  Moorhouie,  Manchester. 

Solicitors  for  the  defendants,  Gregory,  Bowcliffes, 
and  Co.,  for  Ftdlagar  and  HuUon,  Bolton. 


Nov.  3,  4,  and  12,  1887. 
(Before  Smith,  J.,  without  a  Jury.) 

Crampton  and  Holt  v.  Bidlet  and  Co.,  McNay, 
AND  Mackat  (T^stee  in  Bankruptcy  of 
WiNBT).  (o) 

Arbitration  —  Commereial  reference  —  Arbitrator** 
and  umpire'*  fee* — Right  to  aue — Contract  by 
the  parties  appointing  jointly  to  pay  implied  by 
law. 

The  plaintiff*,  who  had  acted  in  a  commercial 
reference  as  umpire  and  arbitrator  respectively, 
but  who  were  not  in  the  legal  profession,  sued  tM 
defendants,  the  parties  appointing,  for  their  fees, 
which  they  claimed  on  an  alleged  express  contract 
to  pay  them,  and  alternatively  they  clainied  to  be 
entitied  to  them  on  a  contract  implied  by  law 
from  the  submission. 

Meld,  that  in  the  present  case  there  was  evidence 
of  an  express  contract  to  pay  such  fees,  and 
that  the  plaintiffs  were  therefore  entitled;  but, 

Bemble  that,  even  in  the  ahtenee  of  such  expre** 
contract,  in  such  commereial  references  there  ia 
an  implied  promise  by  the  parties  appointirig 
the  ai-bilratora  and  umpire  jointly  to  pay  them 
for  their  services. 

Action  by  arbitrator  and  umpire  for  fees. 

The  writ  in  the  action  was  specially  indorsed^ 
but,  pursuant  to  an  order  made  upon  the  applica- 
tion of  the  defendants,  a  further  statement  of 
the  nature  of  the  plaintiffs'  claim  was  delivered 
as  follows : 

1.  By  an  indenture  dated  the  10th  July  1882,. 
and  made  between  Frederick  Charles  Winby  of 
the  one  part,  and  the  defendants  Messrs.  Ridley 
and  Co.  of  the  other  part,  it  was  agreed  by  and 
between  the  parties  thereto  (so  far  as  is  material 
to  this  statement),  as  follows,  that  is  to  say : 

Article  1.  The  parties  hereto  shall  and  do  hereby  refer 
all  matters  in  difrorenoe  between  them  to  the  award  of 
William  Lyster  Holt,  of  1  Pelham-plaoe,  KensinErton, 
and  Thomaa  Fothergill  MoNay,  of  21,  Abingdon-street, 
Westminster,  civil  engineer  (hereinafter  called  the 
arbitrators),  or  in  the  case  of  their  disagreement  to 
their  umpire. 

Article  2.  That  the  said  arbitrators  or  their  umpire,  as 
the  case  may  be,  may,  by  their  or  hie  award,  order  and 
determine  what  they  or  he  shall  think  fit  to  be  done  by 
either  of  the  parties  respecting  the  matters  in  difference. 
And  that  the  costs  of  the  said  reference  and  award  shi^l 
be  in  the  (Uscretion  of  the  said  arbitrators  or  their 
umpire,  who  may  award  by  whom,  to  whom,  and  in  what 
manner  the  same  shall  be  paid. 

Article  6.  The  parties  hereto  will  abide  by  and  observa 
the  said  award  in  aU  respects. 

2.  In  pursuance  of  the  said  submission,  and  at 
(a)  Beported  by  F.  A.  OkULSHini,  Esq.,  BaTil*t«i-at-L»w. 
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■the  request  of  the  defnndants  Messrs.  Eidley  and 
Co.  and  the  said  Frederick  Charles  Wiaby,  and 
npon  their  undertaking  to  pay  to  the  plainti£E 
William  Lyster  Holt  iind  to  the  defendant 
Thomas  "Fothergill  McNay  a  fair  and  reasonable 
remuneration  for  their  services,  the  plaintiff 
William  Lyster  Holt  and  the  defendant 
'Thomas  Fothergill  McNay  undertook  the  burden 
•of  the  said  reference,  and  proceeded  to  hear  the 
said  parties,  their  counsel,  solicitors,  and 
tritnesaes,  t^ith  reference  to  the  matters  so 
referred  to  them  as  aforesaid,  and  the  plaintiff 
William  Lyster  Holt  and  the  defendant 
Thomas  Fothergill  McNay,  appointed  th<) 
plaintiff  Thomas  Rnssel  Crampton  as  their 
■umpire. 

3.  During  the  progress  of  the  said  reference,  on 
the  7th  April  1883,  the  following  document  was 
signed  by  the  defendants  Me:,srs.  Bidley  and  Co. 
and  the  said  Frederick  Charles  Winby : 

In  thematter  of  an  abitrationbelweenFrederiok  Charles 
"Winby  and  James  Cortmell  Bidley  and  Nathaniel 
Dnnn  (tradine  as  lUdley  and  Co.). 

It  is  agreed  between  the  parties  that  the  arbitrators 
•^Meaara.  Holt  and  McNay)  may,  if  they  think  fit, 
intimate  their  deciaion,  each  party  agreeing  to  be  bonnd 
'thereby,  provionalyto  the  making  of  the  final  and  formal 
award,  and  the  parties  nndertake  that  aaoh  of  them  as 
may  be  ao  directed  by  the  arbitratom  shall  pay  snch 
4>okU  and  charges  of  the  arbitrators  as  they  may 
direct. 

It  is  also  agreed  that,  in  the  event  of  the  arbitrators 
disagreeing,  the  matter  ahall  be  referred  to  the  nmpire 
(Mr.  Crampton)  by  the  arbitrators,  and  that  the  nmpire 
uhtXl  with  them  proceed  to  conaider  the  matter  and 
make  hia  award  without  the  presence  of  oonnael, 
aoUcitora,  or  witneaaes,  except  that  he  may  reqnire  the 
presence  of  either  or  both  of  tiie  parties. 

The  document  aforesaid  was  then  delivered  by 
the  defendants  Messrs.  Bidley  and  Co.,  and  the 
aaid  Frederick  Charles  Winby,  to  the  said 
Arbitrators,  and  by  them,  at  the  r^uest  of  the 
flaid  defendants  Messrs.  Bidley  and  Co.,  and  the 
-said  Frederick  Charles  Winby,  handed  to  the 
plaintiff  Thomas  Bussel  Crampton,  as  umpire, 
m)on  the  matters  in  difference  oeing  referred  to 
bun  as  aforesaid  mentioned. 

4.  The  arbitrators  aforesaid  failed  to  agree 
upon  an  award,  and  by  a  letter  dated  12th  Oct. 
1883  the  matters  in  difference  were  by  them 
referred  to  the  determination  of  the  plaintiff 
Thomas  Bussel  Crampton  as  umpire,  and  the 
plaintiff  Thomas  Bussel  Crampton  thereupon,  at 
the  request  of  the  defendants  Messrs.  Bidley  and 
Co.,  and  the  said  Frederick  Charles  Winby,  and 
for  the  consideration  of  a  fair  and  reasonable 
remuneration  for  his  services  being  promised  to 
liim  by  them,  undertook  the  burden  of  the  said 
reference,  and  pi-oceeded  to  hear  the  parties  npon 
the  matters  so  referred  to  him. 

5.  During  the  course  of  the  said  reference, 
a  question  having  arisen  as  to  the  validity  of  the 
appointment  of  the  plaintiff  Thomas  Bussel  Cramp- 
ton as  umpire  as  aforesaid,  the  plaintiff  Thomas 
Bussel  Crampton,  at  the  request  of  the  defendants 
Messrs.  Bidley  and  Co.,  and  the  said  Frederick 
Charles  Winby,  consulted  his  solicitor  thereupon, 
and,  npon  his  advice,  and  at  the  request  of  the 
parties,  instructed  him  to  prepare  a  supplemental 
submission,  which  was  duly  prepared  by  him 
accordingly,  and  was  executed  uy  the  defendants 
Messrs.  Bidley  and  Co.  and  the  said  Frederick 
Charles  Winby,  on  the  Slst  Dec.  1883.  The  said 
supplemental  submission   was  indorsed  on  the 


said  indenture  of  the  10th  July  1882,  and  (so  far 
as  is  material)  was  as  follows  : 

Article  1.  Ur.  Thomas  Bnaael  Crampton,  oE_  4, 
Yiptoria-atieet,  in  the  county  of  Middleaex,  dvil 
engineer,  the  nmpire  to  whom  the  within-named  matters 
in  difference  have  been  referred  by  the  within-named 
arbitrators  in  consequence  of  their  diaagreement,  may 
proceed  to  award  npon  the  aaid  mattera  in  differamw, 
notwithatanding  any  infonnalitiea  in  his  appointment, 
or  in  tiie  reference  to  him  of  the  said  mattera  in 
difference,  and  the  aaid  Frederick  Charlea  Winbv, 
James  Cartmell  Bidley,  and  Nathaniel  Dunn  agree  to  be 
bound  by  his  award  in  the  same  manner  as  if  his 
appointment  and  the  reference  to  him  as  aforesaid  wan 
valid  and  formal  in  every  reapect. 

6.  Upon  the  8th  July  1884,  a  further  question 
having  arisen  between  the  parties  to  the  said 
reference  as  to  the  precise  point  in  difference 
upon  which  the  umpire  was  to  award,  the  plaintiff 
Tnomas  Bussel  Crampton  again,  at  the  request 
of  the  said  defendants  Messrs.  Bidley  and  Co., 
and  the  said  Frederick  Charles  Winby,  consulted 
his  said  solicitor  with  reference  thereto,  and 
instructed  him  to  prepare  a  further  supplemental 
agreement,  which,  however,  was  never  executed. 
The  said  plaintiff  also,  at  the  request  of  the  said 
defendants  Messrs.  Bidley  and  Co.,  and  the  said 
Frederick  Charles  Winby,  employed  his  said 
solicitor  so  prepare  his  award,  and  to  advisA  him 
upon  various  questions  which  arose  during  the 
course  of  the  reference. 

7.  The  consideration  of  the  question  aforesaid 
necessitated  several  interviews  and  some  corre- 
spondence between  the  umpire's  said  solicitor  and 
the  umpire  and  the  solicitors  to  the  parties  to  the 
said  reference,  and  the  charges  of  his  said 
solicitor  in  respect  of  the  matters  aforesaid,  i^nd 
of  the  preparation  of  the  documents  above  men- 
tioned, amounting  to  the  sum  of  762.,  have  been 
mid  at  the  request  of  the  said  defendants  Messrs. 
Bidley  and  Co.  and  the  said  Frederick  Charln 
'V^inW,  by  the  plaintiffs. 

8.  Upon  the  3rd  July  1885  the  plaintiff  Thomas 
Bussel  Crampton  duly  made  and  published  his 
award  in  writing  upon  the  matters  referred  to 
him  as  aforesaid,  wnereby  he  awarded  (so  far  as 
is  material)  that  the  parties  to  the  said  reference 
should  each  bear  his  or  their  own  costs  of  the 
reference,  and  pay  one-half  of  the  costs  of  the 
award,  and  that  if  either  party  should  in  the 
first  instance  pay  the  whole  or  more  than  half  c£ 
the  costs  of  the  award,  the  other  party  should 
repay  him  or  them  so  much  of  the  amount  as 
should  exceed  the  half  of  the  said  costs,  and  he 
notified  the  publication  of  the  same  on  the 
4th  July  1886  to  the  said  Frederick  Charles 
Winby  and  the  defendants  Messrs.  Bidley  and  Co., 
but  the  said  Frederick  Charles  Winby  and  the 
defendants  Messrs.  Bidley  ^nd  Co.  have  refused 
to  taKO  up  the  said  award,  or  to  pay  the  costs  and 
the  expenses  thereof,  or  to  pay  either  the  charges 
of  the  said  plaintiff  Thomas  Bussel  Crampton  as 
such  umpire  as  aforesaid,  or  of  the  aaid  plaintiff 
William  Lyster  Holt  and  the  defendant  Thomas 
Fothergill  McNay  as  arbitrators,  or  the  said 
sum  of  762.  so  paid  by  the  plaintiffs  as  aforesaid. 
The  plaintiffs  claimed  3282.  against  the  defendants 
Messrs.  Bidley  and  Co.  and  the  estate  of  the  said 
Frederick  Charles  Winby. 

It  appeared  that  the  defendant  McNay  had 
been  duly  paid  his  fees  for  the  services  he  ren- 
dered as  arbitrator  by  the  defendants  Bidley 
and  Co.,  and  npon  his  refusal  to  allow  his  name 
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to  be  joined  as  a  plaintiff  he  was  called  as  a 
defendant  to  the  action. 

The  further  material  facts  and  the  arguments 
appear  sufficiently  in  the  judgment. 

Piit-Leunt,  Q.C.  and  F.  Badcliffe  for  the 
plaintiffs. 

Bigham,  Q.C,  DaneJcwertt,  and  LoehnU,  for  the 
defendants  Bidlej  and  Co. 

Danekwerts  for  the  defendant  McNay. 

The  trustee  in  bankruptcy  of  Winby  did  not 

*PP^-  Cur.  adv.  vult. 

Smith,  J. — ^This  is  an  action  brought  by  an 
nmpire  and  an  arbitrator  to  recover  the  sum  of 
328( ,  being  umpire's  and  arbitrators'  fees,  payable, 
as  it  is  alleged,  to  them  by  the  defendants.  The 
&ct8  of  the  case  are  as  followB :  By  an  indenture, 
dated  the  2nd  July  1878,  Mr.  Charles  Winby 
(whose  tmstee  in  bankruptcy  is  one  of  the 
defendants)  granted  the  sole  and  exclusive 
licence  to  the  defendants  Messrs.  Ridley  and  Co. 
to  use  his  invention  for  improvement  in  rails  for 
street  tramways,  subject  to  the  terms  and  pro- 
Tiaions  in  the  said  indenture  contained.    In  and 

Srior  to  the  year  1882  disputes  arose  between 
_  [r.  Winby  and  Messrs.  Ridley  and  Co.  touch- 
ing and  concerning  the  licence  so  granted  and 
the  user  thereof,  whereupon  on  the  10th  July 
1882  it  was  agreed  between  Mr.  Winby  and 
Messrs.  Ridley  and  Co.  that  such  disputes  should 
be  referred  to  the  award  of  William  L.  Holt  and 
Thomat  Fothergill  McNay,  civil  engineers,  or  in 
case  of  disagreement,  to  their  umpire.  By  this 
submission  it  was  agreed  that  the  arbitrators  or 
their  umpire,  as  the  case  might  be,  might,  by 
their  or  his  award,  order  and  determine  what 
should  be  done  by  either  party,  and  that  the  costs 
of  the  reference  and  award  should  be  in  the 
discretion  of  the  arbitrators  or  their  umpire,  who 
might  award  by  whom,  to  whom,  and  in  what 
manner  the  same  should  be  paid.  Mr.  Winby 
appointed  Mr.  Holt  as  his  arbitrator,  and  Messrs. 
Sioley  and  Co.  appointed  Mr.  McKay  as  their  arbi- 
trator; and  each  undertook  their  respective 
appointments.  The  arbitrators  thereupon  agreed 
to  appoint  the  plaintiff  Mr.  T.  R.  Crampton.  the 
well-known  en^eer,  of  4,  Victoria-street,  West- 
minster, as  umpire,  which  appointment  was 
made  and  accepted  in  the  following  letters: — 
"17th  Sept.  1883.  Dear  Sir,— Mr.McNay  informs 
US  that  he  and  Mr.  Holt  ....  have  agreed 
to  appoint  yon  as  umpire,  and  he  has  asked  us  to 
inquire  whether  you  will  undertake  the  office,  and 
if  so,  to  forward  you  the  agreement  of  reference. 
Will  you  kindly  let  us  know  whether  you  will  be 
good  enough  to  accept  the  appointment. — Yours 
truly,  B.  P.  and  H.  Fhilipsok  and  Coofbk." 
These  sentlemen  were  solicitors  for  Messrs. 
Sidley  and  Co.  "4,  Victoria-street,  West- 
minster, 8.W.  18th  Sept.  1883.  Dear  Sirs, 
—In  reply  to  yours  of  the  17th  inst.,  re- 
questing to  know  whether  I  will  act  as  umpire 
in  the  case  of  Messrs.  Ridley  and  Co.  and 
Mr.  Winby,  I  beg  to  say  I  shall  be  happy  to  do 
so.— Yours  faithfully,  T.  R.  Ciumpton."  The  first 
meeting  upon  the  references  took  place  before  the 
two  arbitrators  sitting  without  the  umpire,  and  at 
a  meeting  held  on  the  7th  April  1883  a  question 
arose  as  to  the  cost  of  the  arbitration,  and  after  a 
discussion,  which  appears  from  the  shorthand  . 
writer's  notes  before  me,  an  agreement  in  writing  1 


was  come  to  between  the  parties  to  the  litigation 
through  their  respective  representatives,  bearing 
date  the  7th  April  1883.    This  agreement  is  set 
out  in  the  statement  of  the  plaintiffs'  claim.  On  the 
12th  Oct.  1883  Mr.  Holt  and  Mr.  McNay  formally 
by  letter  appointed  Mr.  Crampton  as  umpire,  and 
therein  expressed  their  desire  that  he  would  be 
good  enough  to  take  care  that  their  fees,  past  and 
future,  be  paid  to  him  ox\  their  behalf.    Before 
Mr.  Crampton  moved  in  the  matter  the  two  con- 
temporaneous agreements  of  the  7th  April  1883, 
and  the  submission  to  reference  of  the  10th  July 
1882,    were    forwarded    to  him,  and*  after    the 
receipt  of  these  documents,  on  the  20th  Dec.  1883,. 
he  first  sat  as  umpire.     Mr.  Crampton  and  the 
two  arbitrators  sat  from  time  to  time  to  consider 
the   matters  referred  to  them,  and   difficulties 
arose  which  do  not  to  me  appear  to  be  material  i. 
ultimately,  however,  on  the  3rd  July  1885  Mr. 
Crampton  made  his  award  that  Mr.  Winby  and 
Messrs.  Ridley  and  Co.  should  each  bear  his  or 
their  own  costs  of  reference,  and  pay  half  costs  of 
the  award ;  and  that  if  either  party  should  in  the- 
first  instance  pay  the  whole  or  more  than  half  of 
the  costs  of  the  award,  the  other  party  should 
repay  him  or  them  so  much  of  the  amount  aa 
should  exceed  the  half  of  the  costs.     The  amount 
sued  for  viz.,  3282.,  is  made  up  as  follows :  Mr. 
Holt's  fees  as  arbitrator,  9H.  10a. ;  Mr.  McKay's 
fees  as  arbitrator,  94?.  10«.;    maldng  189{;  Mr. 
Crampton's  fees  as  umpire,  637. ;  and  his  out-of- 
pocket  expenses,  76i.,  making  in  all  the  3282.  sued 
for.     The  question   is,   whether    the    whole    or 
part,    and    if    so    what    part,  of    these    fees 
can      be     recovered     in     the    present    action,, 
and    if  so,  from    whomP     On  the  part  of  the 
plaintiffs,  it  was  in  the  first  place  contended  that 
by  the  appointment  of  Mr.  Holt  as  arbitrator, 
and    Mr.    Crampton     as    umpire,    under    the 
circumstances  above  narrated,  and  apart    from 
any  special  bargain,  those  gentlemen  became  at 
law  entitled  to  recover  their  fees  from  the  parties 
litigating ;  or,  in  other  words,  that  there  existed 
an  implied   joint     undertaking    by    the    parties 
litigating  to  pay  the  plaintiffs  their  fees,  being 
reasonable   remuneration   for    the   services    re- 
spectively  rendered  by    them.    In   the  second 
place,  the  plaintifb  contended  that,  even  if  thi» 
were  not  so,  there  was  an  express  bargain  in  the 
present  case,  and  that  upon  this  express  bargain 
this  action  was  maintainable.    Both  these  pro- 
positions were  denied  by  the  defendants.    It  was 
said  that  by  the  law  of  England,  apart  from 
express  bargain,  an  arbitrator  or  umpire  could 
maintain  no  action  for  remuneration  for  their 
services;    for   that   there    existed   no    implied 
promise  by  the  parties  appointing  to  pay,  and 
that  the  only  remedy  that  the  arbitrators  and 
umpire  had  was  a  lien  uuon  the  award,  or  possibly 
by  attachment.    They  also  contended  that  there 
was  in  fact  no  express  bargain,  or  evidence  of  an 
express  promise,   by  the  defendants  to  pay  the 
plaintiffs  their  fees  in  the  present  case,    if  I  were 
not  fettered  by  authority,  and  were  asked  the 
simple  question  whether,  upon  a  purely  mercantile 
and  business  arbitration  as  this  was,  where  men  in 
the  positions  in  which  the  arbitrators  and  umpire 
in  this  case  were,  were  appointed,  there  was  or  was 
not  an  implied  promise  by  the  parties  appointing 
jointly  to  pay  tnem  reasonable  remuneration  for 
their  services,  I  should  not  have  hesitated  to 
have  answered  the  question  in  the  affirmative. 
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This  is  not  the  case  of  a  dispute  amongst  friends 
n^on  social  or  such  like  matters,  asking  mutual 
friends  to  settle  the  dispute  between  them,  in 
which  case  I  should  agree  that  there  was  no 
implied  undertaking  to  pay  for  the  services  to 
be  rendered.  Kor  is  it  a  case  of  connsel  being 
retained  to  adjudicate.  It  is  a  purely  business 
transaction  of  common  daily  occurrence,  and 
which,  during  the  last  half  centn^,  has  been 
more  and  more  in  practice  as  a  well-known  way 
of  settlingmercantileandbusinessldispntes  without 
having  recourse  to  the  courts  of  law,  in  all  of 
which  case's — and  I  have  never  in  my  experience 
known  one  to  the  contrary  (except  there  may 
have  been  an  express  bargain  on  the  subject) — 
the  Arbitrators  and  umpire  have  universally 
looked  for  and  have  been  paid  remuneration  for 
their  services  rendered.  In  fact,  such  arbitrators 
and  umpire,  as  is  well  known,  make  the  adjudi- 
cating upon  such  claims  part  of  their  daily  and 
ordinary  avocation,  and  in  such  cases,  apart  from 
authority,  I  should  have  held  that  there  was  the 
implied  promise  to  pay  insisted  upon  by  the 
plaintiffs.  It  is  said,  however,  that  the  cases 
have  decided  otherwise,  and  that  I  am  bound 
thereby.  In  the  year  1801,  in  the  case  of  Virany 
V.  Wame  (4  Esp.  47),  Lord  Kenyon  certainly  ruled 
at  Nisi  Frius  that  the  appointment  of  an  arbitra- 
tor to  settle  a  dispute  which  had  arisen  between 
partners  was  not  of  such  a  nature  as  to  raise  a 
demand  for  payment,  and  that  the  plaintiff  could 
recover  nothing  unless  he  could  prove  an  express 
promise.  In  1818  in  Swinford  v.  Bum  (Gow's 
Beporbs,  at  p.  8),  Dallas,  C.J.  would  certainly 
«eem  to  have  thought  that  an  arbitrator  could 
demand  what  he  called  compensation  for 
his  trouble,  but  he  said  he  would  reserve 
the  point.  In  the  year  1831,  in  Barroughet  y. 
Clarke  (1  Dowl.  48),  Taunton,  J.,  remembering 
the  case  before  Lord  Kenyon  of,  I  take  it, 
Fttuny  V.  Wame  {uhi  sup.),  held,  upon  that 
authority,  that  an  arbitrator  could  not  sue  for 
his  fees,  "  the  oflSce,  as  ruled  by  Lord  Kenyon, 
being  altogether  honorary,"  as  he  said.  In  1842 
came  the  case  of  Hoggins  and  others  v.  Oord-on 
(3  Q.  B.  466).  In  this  case  an  argument  took 
place  upon  special  demurrer,  as  to  whether  the 
declaration  was  sufficient,  it  being  an  action  by 
an  umpire  and  two  arbitrators  to  recover  their 
fees  from  the  parties  litigant.  The  Court  decided 
in  .this  case  that  an  express  promise  would  be 
intended  from  the  averments  stated  in  the 
declaration,  and  so  gave  judgment  for  the 
plaintiffs  upon  special  demurer.  It  was  insisted 
by  the  defendants  that  there  had  been  a  direct 
decision  of  the  Court  of  Queen's  Bench  that, 
without  an  express  promise,  no  aetion  could  be 
maintained.  It  should,  however,  be  noticed  in 
this  case  that  Fatteson,  J.  referred  to  the 
decision  of  Dallas,  C.J.  in  Swinford  v.  Bum  (uhi 
9up.)  certainly  without  disapproval.  Whether  this 
is  an  authority  binding  upon  me  that,  in  an 
arbitration  such  as  the  present,  no  promise  is  to 
be  implied  to  pay  the  arbitrators  and  umpire,  I 
do  not  stop  to  discuss,  for  reasons  hereafter 
appearing.  I  wish,  however,  to  point  out  that 
the  last  decision  is  nearly  half  a  century  ago, 
when  arbitrations  such  as  we  are  now  considering 
were  not  in  vogue,  and  had  not  become  of  every- 
day practice,  as  in  the  last  quarter  of  a  century 
they  have.  In  1851,  however,  Farke,  B.,  in 
Re  Coombs  (4  Exch.  841)  (and  this  is  the  latest 


case  upon  the  subject  to  which  I  have  been 
referred),  appears  to  have  thought  that  an 
arbitrator  might  possibly  sue  for  his  fees 
without  an  express  contract,  for  that  learned 
judge  said,  "  No  doubt  he  has  a  lien  upon  the 
award  for  his  services,  or  perhaps  he  ni^ht 
maintain  an  action  for  work  and  labour."  This 
learned  judge  is  not  likely  to  have  overlooked 
what  was  actually  decided  in  Moggint  v.  Gordon 
(ubi  tup.).  I  should  notice  that  (be  law  of 
America  is,  that  such  fees  can  be  sued  for  (see 
Farsons  on  Contracts,  5th  edit.  vol.  2,  p.  55, 
and  note  thereon).  In  my  opinion,  if  the  point 
now  in  hand  ever  comes  to  be  decided  by  a 
court  of  review,  if  that  be  necessary,  it  will  be 
held,  and  I  believe  the  law  to  be,  that,  upon  an 
arbitration  such  as  we  are  dealing  with,  there  is 
an  implied  promise  by  the  parties  appointing  the 
arbitrators  and  umpire  jointly  to  pay  them  for 
their  services.  In  my  judgment,  in  the  cases 
above  referred  to,  the  courts  were  not  dealing  with 
the  class  of  arbitrations  and  the  class  of  arbitrators 
and  umpire  to  which  the  case  in  hand  applies. 
But  the  plaintiffs  did  not  rest  their  case  upon  an 
implied  undertaking  to  pay,  but  insisted  that 
in  this  case  there  wels  evidence  from  which  I 
should  infer  an  express  promise  to  pay,  and  in 
my  judgment,  the  plaintiffs  are  right  in  their 
contention,  and,  if  that  be  so,  the  express  promise 
would  obviously  override  any  implied  promise 
which  might  otherwise  exist.  It  seemis  to  me 
that  when,  on  the  7th  April  1883,  the  arbitrators 
raised  the  point  as  to  their  fees,  the  parties 
undertook  then  and  there  not  only  to  pay  them, 
the  arbitrators,  but  also  the  umpire  to  be 
appointed,  their  iees  as  directed  by  the  award  to 
be  made.  By  the  contract  of  submission  to 
arbitration  of  the  lOtb  July  1882  the  parties  to  the 
litigation  agreed  inter  se  that  the  costs  of  the 
reference  and  award  should  be  in  the  dis- 
cretion of  the  arbitrators  or  umpire,  as  the 
case  might  be,  and,  as  was  pminted  out  by 
Parke,  B.,  in  the  case  of  Bates  v.  Totonlay 
(2  Exch.  165;  19  L.  J.  399,  Ex.),  althongfa 
the  submission  is  not  a  contract  between  the 
arbitrators  and  umpire  on  the  one  part  and 
parties  litigant  on  tne  other,  yet  "  the  contract 
of  the  two  parties  is  evidenced  by  their  own 
admission  that  the  arbitrators  were  to  be  paid  for 
their  troubln,  and  might  be  used  for  that  purpose, 
if  the  arbitrators  had  to  sue  the  parties  for 
their  services."  This,  coupled  with  the  agree- 
ment of  the  7th  April  1883,  made  directly  with 
the  arbitrators,  botn  communicated  as  they  were 
to  Mr.  Crampton  before  he  acted,  in  my  judg- 
ment is  ample  evidence  of  an  express  promise 
to  pay  as  contended  for  by  the  plaintiffs,  and  I 
accordingly  find  such  contract  to  have  been  made. 
But  then  arises  the  question,  express  promise  to 
pay  what,  and  by  whom  ?  Why,  as  stated  in  the 
agreement  of  the  7th  April  1883,  as  I  read  it,  an 
express  promise  by  the  parties  litigant  to  pay  in 
such  manner  as  shall  be  directed  by  the  award. 
The  award  determined  that  each  party  was  to 
pay  his  own  costs  of  reference,  and  half  the  costs 
of  the  award.  This  means  that  each  party  has  to 
pay  his  own  costs  of  counsel,  solicitors,  witnesses, 
and  so  forth — that  is,  the  costs  of  the  conduct  of 
his  case ;  and  each  party  was  to  pay  half  coats  of 
what  I  will  call  the  rourt,  that  is,  of  umpire,  arbi- 
trators, and  award,  and  no  more.  When  either 
party  had  paid  his  half  costs  <^  the  award,  then, 
^gitized  by  VjOOQIC 
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in  my  judgment,  his  liability  ceased,  and  over  and 
above  Buch  half  neither  umpire  nor  arbitrators 
had  any  claim  against  either  litigant  apon  the 
contract.  This,  in  my  judgment,  was  the  effect 
of  the  special  bargain  made  by  the  parties  to  the 
litigation  between  themselves.  Mr.  Crampton  is 
therefore  entitled  to  recover  from  the  defendants 
Messrs.  Ridley  and  Co.  upon  the  special  contract 
one  half  his  costs.  He  is  also  entitled  to  a  decla- 
ration that  he  is  entitled  to  prove  against  ilhe 
estate  of  Mr.  Winby  for  the  other  half  of  his 
charges,  subject  to  any  objection  that  may  here- 
after be  made  to  such  proof  by  the  trustee. 
Messrs.  Ridley  and  Co.  have,  in  my  judgment,  in 
good  faith  paid  their  half  of  the  costs  of  the 
award  to  Mr.  McNay,  and  are  not  liable  to  pay 
any  more.  Mr.  Holt  is  entitled  to  prove  against 
the  estate  of  Mr.  Winby  for  his  costs,  and  has  no 
claim  against  Messrs.  Ridley  and  Co.  As  to  Mr. 
McNay,  why  he  was  ever  made  a  defendant  has 
not  been  satisfactorily  explained  to  me.  Any- 
how he  was  made  a  defendant,  but  no  relief  was 
claimed  against  him  in  the  statement  of  claim. 
He,  however,  need  not  have  appeared  at  the  trial 
at  all.  I  therefore  dismiss  him  from  the  suit 
without  costs  on  either  side. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Badcliffe,  Gator,  and 
Martineau. 

Solicitors  for  the  defendants,  Crossmari,  Crosi- 
man,  and  Pritchard,  for  Fhilipson,  Cooper,  and 
Goodger,  Newcastle-on-Tyne. 

Solicitors  for  McNay,  Tahoiirdine  and  Har- 
greaves. 


Tiiesday,  Nov.  15,  1887. 

(Before  Stephen  and  Smith,  JJ.) 

Smith  v.  The  Midland  Railway  Company,  (a) 

Action  for  negligence — Railway  company — Injury 
to  cattle — Expert — Onus  of  proof. 

Eight  cows  having  been  safely  loaded  in  a  trtick  at 
J),  for  conveyance  to  B.,  on  the  arrival  of  the 
train  at  B.  it  was  found  that  of  these  one  had  a 
leg  broken,  and  that  three  others  were  injured 
about  the  hips  and  rump.  The  oumer  of  the 
cows  having  brought  an  action  for  negligence 
avainst  the  railway  company,  and  having  proved 
the  injuries,  and  given  his  opinion  that  they  were 
caused  by  undue  shunting  and  jerking  of  the 
train : 

Held,  tliat  the  onus  of  proof  being  on  the  plaintiff, 
and  no  affirmative  evidence  having  been  given  by 
him  of  negligence  on  the  part  of  the  railway 
company,  the  defendants  were  entitled  to  judg- 
ment. 

Motion,  by  way  of  appeal  from  the  Bedford 
Coonty  Court,  for  judgment  to  be  entered  for 
the  defendant  company,  or  for  a  new  trial. 

The  plaintiff,  a  cattle  dealer  and  farmer,  sued 
the  defendant  company  for  damages  for  negligence 
in  the  carriage  or  certain  cattle  from  Derby  to 
Bedford.  The  following  notice  was  indorsed 
upon  the  consignment  note :  ■ 

The  companj  will  not  be  responsible  for  any  loxs  or 
injory  to  any  home,  cattle,  or  other  animal,  in  the  re- 
ceiving, loaiding, .  foTirardinfr,  onloading,  or  delivery 
thereof,  if  8ach  damage  be  oooaaioned  by  snffooation,  or 
by  being  trampled  on,  or  by  inclemency  of  weather,  or 

(a)  Beported  by  F.  A.  CBAiLSHKnt,  Esq.,  Barrlater^t-lAW. 


by  the  kicking,  plimging,  or  uimlineBg  of  the  same,  or 
of  any  other  ammal  forwarded  therewith,  nor  for  th» 
carriage  or  delivery  of  the  eame  in  time  for  any  parti- 
onlar  market,  or  within  any  specified  time,  nor  for  any 
injnry  or  damage  occnrring  to  the  same  whilst  travelling, 
or  in  loading  or  a  nloading,  nnless  enoh  damage  or  injury 
shall  be  caneed  by  negligence  on  the  part  of  the  company 
or  their  servants. 

It  appeared  that  eight  cows  in  calf,  belonging 
to  the  plaintiff,  had  been  safely  put  into  a  truck 
at  Derby  for  conveyance  to  Bedford,  and  that  on 
the  arrival  of  the  train  at  its  destination  it  was 
found  that  of  these  one  had  a  leg  broken,  that 
another  was  lame,  and  that  both  these  and  two 
others  were  bruised  and  injured  about  the  hips 
and  had  the  hair  scraped  off  about  the  rump,  the 
first  dying  the  next  day  from  its  injuries  and  pre- 
mature calving.  The  plaintiff  thereupon  brought 
his  action  for  damages  in  the  Bedford  County 
Court,  where  it  was  tried  before  his  Honour 
Judge  Bagshawe  and  a  jury.  The  plaintiff 
proved  the  injury  to  the  cattle,  that  he  frequently 
sent  cattle  by  the  same  train,  and  that  on  the  day 
in  question  it  had  arrived  at  Bedford  about  three 
hours  later  than  usual.  In  the  course  of  his  ex- 
amination the  plaintiff  was  asked  the  following 
question,  which  was  objected  to  \>j  counsel  for 
tne  defendant  company,  but  allowed  by  the 
learned  County  Court  judge  as  put  to  an  expert : 
"  From  your  experience  of  cows  travelling  by  rail- 
way, and  from  seeing  the  injuries,  how  do  you 
think  it  happened  ?  "  The  answer  was — "  From 
continued  jerking  of  train  and  shunting,  knock- 
ing ribs  and  rumps  against  side.  The  fracture  of 
the  leg  was  a  snap  short,  a  clean  smash,  such  as 
would  be  caused  by  a  jerk  and  fall." 

At  the  end  of  the  plaintiff's  case  counsel  for 
the  defendant  company  submitted  that  there  was 
no  case  to  go  to  the  jury,  but  the  learned  judge 
declined  to  withdraw  the  case.  In  his  summing- 
up  he  said :  "  Yon  have  heard  of  the  bruising  of 
the  cattle  about  the  hips,  and  so,  as  it  is  evident 
that  the  cattle  had  not  fallen,  that  must,  in  the 
ordinary  course  of  things,  have  arisen  from  the 
jolting  which  they  encountered  in  the  course  of 
the  railway  jonrney.  .  .  What  you  have  to  con- 
sider is,  whether,  if  yon  come  to  the  conclusion 
that  they  were  bruised  in  the  way  spoken  of  with 
regard  to  three  of  them,  it  proves  to  your  minds 
that  it  was  the  result  of  some  excessive  and 
undue  and  unusual  jolting,  such  as  would  be  suf- 
ficient to  prove  that  there  must  have  been  negli- 
gence on  the  part  of  the  company's  servants  in 
causing  the  train,  in  which  the  truck  was,  to  be 
jolted  more  than  was  right  or  reasonable;  in 
short,  docs  it  satisfy  you  that  there  was  negli- 
gence ?  "  In  the  result  the  jury  found  for  the 
plaintiff,  with  201.  damages,  and  judgment  was 
entered  accordingly. 

The  defendants  now  moved  that  the  Terdict 
and  judgment  obtained  by  the  plaintiff  be  set 
aside  and  judgment  entered  for  the  defendants, 
or  for  a  new  trial,  on  the  gronnda  (inter  alia)  that 
there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant  company,  and  that  the  plaintiff's 
conjecture  as  to  the  cause  of  the  injuries  sustained 
by  the  cattle  was  improperly  admitted  as  evidence 
for  the  plaintiff. 

W.  J.  Noble,  for  the  defendant  company,  in 
support  of  the  motion. — The  case  ought  to  have 
been  withdrawn  from  the  jury,  as  there  was  no 
evidence  of  negligence  against  the  railway  com- 
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panj.  The  plaintiff  is  not  an  expert,  and  there- 
tore  tho  qaeation  to  which  objectinn  was  taken 
<raght  not  to  have  been  allowed.  The  answer  was 
mere  conjectnre.  There  was  no  evidence  to  show 
how  the  injariea  were  cansed :  the  facts  are  consis- 
tent with  the  view  that  they  resulted  from  the  res- 
tiveness  of  the  cattle.  The  case  of  Harris  v.  The 
Midland  Railway  Company  (35  W.  B.  63)  is  in 
point.  This  case  is,  therefore,  clearly  distin- 
ffnishable  from  the  unreported  case  of  ToUey  v. 
The  Qreat  Eattern  Raitway  Company,  decided 
by  Watkin  Williams,  and  Smith,  J  J.,  and  on 
which  the  learned  County  Court  judge  relied. 
That  was  an  action  for  damage  to  furniture; 
moreover,  the  contract  under  which  the  furniture 
was  carried  was  different  from  that  nnder  which 
these  cows  were  conveyed  by  the  defendants. 
tSmTH,  J.  referred  to  Pickering  v.  The  North- 
Eattem  BaUway  Company,  4  Times  L.  Eep.  7.1 
In  that  case  a  horse-box  was  put  on  a  mineral 
train,  next  to  waggons  improperly  coupled.  There 
is  no  snch  evidence  here.  For  these  reasons  it  is 
submitted  that  judgment  ought  to  be  entered  for 
the  defendant  company. 

LindseU,  for 'the  plaintiff,  argued  in  support 
of  the  verdict  and  judgment. 

Stephmt,  J. — In  this  case  we  are  clearly  of 
opinion  that  judgment  must  be  entered  for  the 
defendant  company.  It  is  always  difficult,  when 
questions  of  evidence  arise,  to  say  how  much,  or 
rather  how  little,  evidence  will  do  in  order  to 
submit  a  case  to  a  jury.  No  general  mle  can  be 
laid  down  on  the  subject,  bnt  it  seems  to  me  that 
there  ought  to  be  some  broad,  definite  facts 
pointing  distiqctly  to  the  sort  of  negligence 
which  is  alleged  to  exist,  in  order  to  render  a 
defendant  liable  for  it;  and  I  think  that  it  is 
particularly  necessary  that  the  court  should  be 
careful  about  that  in  cases  where  actions  of  this 
kind  are  brought  against  railway  companies,  on 
account  of  the  extraordinary  and  very  strong 
prejudice  which  always  exists  against  railway 
companies,  and  the  strong  desire  which  jurors 
always  possess,  if  they  possibly  can,  to  give  a 
verdict  against  the  company,  on  the  ground  that 
the  company  is  rich,  and  that  the  plaintiff  ought 
not  to  be  a  loser.  In  this  particular  case  which 
is  now  before  us,  it  seems  to  me  that  it  is  impos- 
sible to  go  beyond  making  a  mere  guess  as  to  now 
the  injury  to  the  cattle  happened,  as  to  whether 
the  railway  company  were  guilty  of  negligence, 
on  the  one  huid,  or  whether,  on  the  other  hand, 
the  beoats  began  to  fight  amongst  themselves, 
If  this  had  been  a  criminal  case,  I  do  not  suppose 
the  plaintiff's  counsel  himself  would  have  said 
for  a  moment  that  the  defendants  ought  not  to 
have  been  acquitted,  as  there  certainly  is  reason- 
able doubt  upon  the  subject.  In  a  civil  action 
a  liability  may  be  established  on  perhaps  not 
quite  so  much  proof  as  is  necessary  in  a  criminal 
proceeding,  but  it  is  essential  to  have  some  fact 
which  renders  it  very  decidedly  more  likely 
that  there  was  negligence  than  that  there  was 
none.  In  this  case  I  fail  to  see  anything  what- 
ever to  turn  the  scale  seriously  one  way  or  the 
other.  The  only  bit  of  evidence,  or  so-called  evi- 
dence, which  was  given  on  behalf  of  the  plaintiff, 
was  evidence  of  which  I  will  only  say  that,  if  the 
motion  had  been  for  a  new  trial  only,  I  should 
certainly  have  been  in  favour  of  granting  it  on 
the  ground  of  its  wrongful  admission.     Tliere  is 


something,  to  my  mind,  almost  absurd  in  the 
notion  of  calling  a  drover  and  asking  him  how  he 
thinks  such  an  accident  is  likely  to  have  happened. 
Of  course  he  thinks  it  likely  to  have  happened  by 
the  railway  company's  negligence.  The  evidence 
of  experts  ought  to  be  given  only  in  cases  where 
there  is  a  question  as  to  some  point  of  science  or 
art,  and  certainly  no  snch  question  arises  in  this 
case.  Consequently  judgment  mnst  be  entered 
for  the  defendant  company. 

Smith,  J — ^I  am  of  the  same  opinion.  The  real 
question  here  is,  whether  or  not  the  plaintiff  has 
fulfilled  that  burden  which  is  cast  upon  him,  of 
giving  some  evidence  of  negligence  on  the  part  of 
the  defendant  company,  or,  putting  it  in  other 
words,  whether  he  nas  given  any  evidence  show- 
ing facts  inconsistent  with  due  care  having  been 
taken  by  the  defendant  company  in  the  convef- 
ance  of  these  animals.  It  is  conceded  that  these 
cows  were  carried  under  the  terms  of  a  special 
bargain.  It  is  beyond  question  that,  in  a  case 
like  this,  the  plaintiff  must  give  some  affirmative 
evidence  of  negligence  on  the  part  of  the  railway 
company.  Now,  apart  from  the  question  pat  to 
the  plaintiff,  which  I  shall  say  a  few  words  About 
in  a  moment,  what  do  the  unvarnished  facts 
prove  P  Eight  cows  in  calf  are  put  into  a  truck 
at  Derby ;  loar  of  these  are  found  to  be  more  or 
less  injured  on  their  arrival  at  Bedford.  Now, 
those  are  the  facts  proved.  Putting  aside  the 
question  put  to  the  expert,  can  it  be  said  that  the 
injuries  to  the  cows — the  hair  rubbed  off  the  hips 
and  rump,  and  one  cow  with  a  leg  broken — show 
a  state  oi  facts  more  inconsistent  with  the  injuries 
having  been  brougho  about  by  the  restiveness  of 
the  cattle  than  by  the  jolting  of  the  train  P  I 
cannot  see  that  it  is.  Given  that  state  of  tacts, 
and  no  more,  it  seems  to  me  to  be  equally  con- 
sistent with  the  cattle  having  become  restive  and 
one  of  them  having  slipped  down  and  got  its  leg 
broken,  as  with  the  case  which  was  suggested  by 
the  plaintiff  that  the  train  had  been  unduly 
shunted  during  the  progress  of  its  journey  from 
Derby  to  Bedford.  It  seems  to  me  that  the 
plaintiff  has  not  shown  anything  inconsistent  with 
due  care  having  been  exercised  on  the  part  of  the 
railway  company.  The  facts  are  equally  consis- 
tent with  the  restiveness  of  the  cows  as  with  the 
want  of  due  care  on  the  part  of  the  defendants. 
That  is  my  opinion  on  this  part  of  the  case.  Now 
as  regards  the  two  authorities  which  have  been 
cited.  The  case  of  Harris  v.  The  Midland  Sail- 
way  Company  (25  W.  R.  63)  is,  as  nearly  as  pos- 
sible, an  authority  in  favour  of  the  defendants. 
As  to  the  case  of  Jolley  v.  Th»  Qreat  Eastern 
Railway  Company  (not  reported),  I  was  a  party 
to  that  decision  with  my  brother  Watkin  Wil- 
liams. The  distinction  between  that  case  and 
this  is,  that  the  element  of  restiveness  does  not 
come  into  consideration  where  the  injury  com- 
plained of  has  happened  to  furniture.  Now,  as 
re^rds  the  evidence  of  the  expert.  I  am  of 
opinion  that  the  plaintiff  in  this  action,  who  was 
a  cattle  drover  and  farmer  attending  markets, 
was  not  an  expert  competent  to  give  evidence  as 
to  how  the  injury  was  occasioned  during  the 
journey  on  the  railway.  The  question  put  was,  in 
my  opinion,  inadmissible.  The  question  put  was 
— "  From  your  experience  of  cows  travelling  by- 
railway,  and  seeing  the  injuries,  how  do  you  think 
it  happened  P  "  In  my  opinion  that  question  could 
not  be  legally  put  to  the  plaintiff,  as  be  was  not 
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there  at  the  time,  and  did  not  propose  to  give 
evidence  of  what  he  saw  or  knew  nimself.  More- 
over it  is  asking  him  to  decide  the  issue  in  the 
case  between  the  plaintiff  and  the  defendant  com- 
panj;  that  is  certainly  an  objectionable  question, 
as  it  is  what  the  jury  have  to  decide.  I  think, 
therefore,  that  there  was  no  evidence  here  showing 
that  the  defendants  had  been  wanting  in  due  care, 
and  that  judgment  should  be  entered  for  the 
railway  company. 

Judgment  for  tha  defendants. 

Solicitors  for  the  plaintiff,  /.  E.  Fo»  and  Co., 
for  Gonquett  and  Clare,  Bedford. 
Solicitors  for  the  defendants,  Beai«  and  Co. 


PEOBATE.  DIVORCE,  AND  ADMIBALTT 
DIVISION. 
PBOBATE  BUSINESS. 
Tiietday,  Nov.  8.  1887. 
(Before  the  Pbesibekt.) 
In  the  Goods  of  Wilde,  (a) 
Aiminittration  de  bonis  non — No  residue — Grant 
to  specijio  legatee  without  citation  or  renuncia- 
tion of  residuary  legatee — Practice. 
The  Court,  on  being  satisfied  thcU  tlie  residuary 
legatee,  who  was  resident  in  Canada,  had  had 
notice  by  letters,  and  on  affidavits,  that  he  had 
no  beneficial   inlei-est,  there  being   no  residue, 
aranied  administration  de  bonis  non  to  a  specific 
legatee,  without  citation  or  renuneiaiion  of  the 
residuai'y  legatee. 

Edward  Wilde,  late  of  Sandyford,  in  the  county 
of  Stafford,  farmer,  died  on  the  7th  Feb.  1879, 
leaving  a  will  duly  esecuted,  and  the  said  will 
was  proved  in  the  district  i^gistry  at  Lichfield, 
on  the  17th  April  of  the  same  year,  by  G«orge 
Parrock  Fritcbard,  one  of  the  execntors  named 
in  the  will,  the  other  executor  having  renounced. 

George  Parrock  Pritchard  died  on  the  5th  Jan. 
1887,  intestate. 

Edward  Wilde's  estate  was,  at  the  date  of 
this  motion,  being  administered  in  the  Chancery 
Division  by  a  legatee  of  the  name  of  William 
Blakeman,  in  a  suit  entitled  Ee  Edward  Wiide ; 
Blakeman  v.  Pritchard. 

All  Edward  Wilde's  estate  had  been  realised 
and  paid  into  court,  with  the  exception  of  a  sum 
owing  thereto  by  G.  P.  Pritchard's  estate,  which 
sum  was  estimated  at  about  900i.,  and  this  was 
shortly  expected  to  bo  paid  into  court  also. 

Taking  the  Consols  at  par  valuo,  and  estimating 
the  debt  due  from  G.  P.  Pritchard's  estate  at  the 
above  fignre,  the  whole  amount  of  the  personal 
estate  of  Edward  Wilde,  available  for  payment 
of  his  debts  and  legacies,  was  approximately 
1526<. 

The  deductions  to  be  made  from  this  were  the 
following:  1.  Costs  since  date  of  last  taxation, 
amount  unascertained ;  2.  testator's  debts,  found 
by  the  chief  clerk's  certificate  of  the  8th  July 
1884  to  amount  to  83*21.  1*.  Sd.,  exclusive  of 
interest;  3.  The  general  pecuniary  legacies, found 
by  the  chief  clerk's  certificate  to  amount,  without 
interest,  to  1173J.  lOs.  Id. 

Edward  Wilde,  the  testator,  after  leaving 
certain  specific  pecuniary  legacies,  bequeathed 
the  residue   of  his  personal    ^tate   to  Thomas 

(a)  Reported  ^7  H.  DCKUT-OaAZUKOOK,  Eiq.,Burliter«t-Liair. 


Wilde,  his  nephew,  absolutely,  subject  to  a  gift 
over  in  certain  events  which  did  not  happen. 

At  the  date  of  this  application,  Thomas  Wilde- 
was  living  in  Moosomm,  North- West  Territory 
of  the  Dominion  of  Canada.  The  solicitors  acting^ 
for  the  beneficiaries  under  the  will,  and  who  also- 
had  acted  for  the  executor  thereunder,  had  written- 
to  the  address  from  which  letters  wore  being 
received  from  the  said  Thomas  Wilde,  inclosing^ 
him  the  ordinarj^  form  of  renunciation,  and  ex- 
plaining all  the  circumstances  to  him.  To  neither 
of  their  letters  (which  were  respectively  dated 
the  80th  June  and  the  15th  Sept.  1887)  had  th& 
solicitors  received  any  reply  whatever. 

The  said  Thomas  Wilde  could  receive  nothing 
as  residuary  legatee,  owing  to  the  insufiSciency  of 
the  estate. 

Searle,  on  behalf  of  Thomas  Simkin  Wilde,  on& 
of  the  general  legatees  under  the  will,  now  moved 
the  court  to  grant  letters  of  administration  to- 
him,  instead  of  to,  and  without  citing,  the 
residuary  legatee.  The  letters  of  the  30th  June- 
and  the  15th  Sept.  might  be  treated  as  an  informal 
citation. 

The  Peesident  ordered  the  grant  to  issue  as 
prayed,  on  the  chief  clerk's  certificate  being- 
verified  by  affidavit,  and  upon  oath,  of  there  being 
no  residue  after  payment  of  debts  and  legacies. 

Solicitors :  Peacock  and  Ooddard,  agents  for 
Cooper  and  Yates,  Eccleshall. 


DJVOECE  BUSINESS. 

Thursday,  Dei.  27, 1887. 

(Before  Butt,  J.) 

Hetes  (otherwise  Heys)  v.  Hetes  (otherwise  Hets) 

AKD  Maeon.  (a) 

Divorce — Husband's  petition — Conduct  conducing 
to  adultery  (f  wife — Neglect — Discretionary  bur 
— Decree  refused. 

The  grossest  intemperance  and  violence  of  temper 
on  the  part  of  a  wife  do  not  justify  a  hiuband 
in  leaving  her  and  not  troubling  as  to  how 
she  may  be  living :  and  neglect  on  the  part  of  a 
husband  under  such  eireumstaneei  will  be  a 
sufficient  reason  for  the  court,  in  the  exercise  of 
its  discretion,  to  unthlwld  a  decree,  whidi  he 
tconld  otherwise  be  entitled  to  on  the  ground  of  hie 
wife's  adultery. 

This  was  the  husband's  petition  for  a  divorce  on 
the  ground  of  his  wife's  adultery  with  the  co- 
respondent John  Mason. 

The  petitioner,  Joseph  Heyes,  was  married  to 
the  respondent,  Elizabeth  Heyes  (then  Elizabeth 
Sharpies),  at  the  office  of  the  registrar  for  thn 
district  of  Haslingden,  in  the  county  of  Lancaster, 
on  the  Slst  Jan.  1863. 

They  were  mill  hands,  and  each  earned  about 
IZ.  a  week. 

After  the  marriage  they  lived  together  at 
Accrington  for  about  eleven  years,  when  the  wife 
took  to  drink,  and  on  one  occasion,  in  May  1874, 
she  came  home  drunk,  and  smashed  the  furniture 
to  pieces. 

I'hc  petitioner  thereupon  left  her,  the  respon- 
dent also  leaving  her  home. 

The  next  day  the  petitioner  returned  to  the 

(a)  Keported  by  H.  Diislicy.Orazibiiook,  Baq.rBarrlstaiHU-Lair 
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lioase,  caused  the  famiture  to  be  sold,  and  the 
honae  to  be  shut  np. 

He  made  no  inqniries  after  the  respondent,  and 
did  not  see  her  again  for  six  or  seven  years,  when 
he  happened  to  meet  her  in  the  street.  He  sub- 
sequently made  some  inquiries,  which  resulted  in 
the  present  suit ;  but  he  did  not  see  her  again 
until  the  28;,h  Jane  1887  after  the  filing  of  this 
petition,  when  he  wont  to  point  her  out  for  the 
purpose  of  identification. 

He  explained  the  delay  which  had  occurred 
since  he  became  aware  of  the  fact  that  his  wife 
liad  misconducted  herself  by  saying  that  he  had 
not  had  sufficient  means  to  institute  divorce  pro- 
<!eedings,  having  been  some  time  out  of  work. 

The  petitioner  had  never  made  the  respondent 
any  allowance  since  he  left  her  in  1874. 

Witnesses  were  called,  who  proved  that  the 
respondent  and  co-respondent,  who  worked  at  the 
same  mill,  were  living  in  the  same  house  as  man 
and  wife. 

0.  A.  Middleton,  for  the  petitioner,  addressed 
the  court. 

Butt,  J.  said  that  the  adultery  was  established, 
but  he  would  not  grant  this  petitioner  a  divorce. 
The  first  and  strongest  point  against  him  was, 
that  he  himself  left  nis  wife — it  was  not  she  who 
left  him;  he  made  no  inquiries  about  her,  and 
tieard  nothing  abont  her,  it  appeared,  for  about 
eight  years.  Then,  when  he  found  her  living  with 
another  man,  he  said  nothing ;  but,  some  five  or 
six  years  after,  he  comes  to  this  court  and  asks 
for  a  dissolution  of  his  marriage.  He  (the  learned 
judge)  did  not  consider  this  was  a  case  in  which 
he  ought  to  graat  the  petitioner  the  relief  he 
was  seeking,  and  he  therefore  dismissed  the 
petition. 


PetiHon  diamis$ed. 


Solicitors  :  Chester  and  Co. 


PSOBATE,  DIVORCE,    AND   ADMIRALTY 

DIVISION. 

ADMIRALTY  BUSINESS. 

May  10  attd  11, 1887. 

(Before  Sir  James  Hannen.) 

The  Jvstitia.  (o) 

Seamen'g  wages — Agreement  for  service — Brea/ik  by 
shipowner — Defective  food — General  damages- 
Merchant  Shipping  Act  1854  (17  *  18  Vict, 
c.  104)  ««.  187,  223. 

In  an  action  brought  by  seamen  for  wages  and 
breach  of  contract,  where  tlie  plaintiffs  pi-oved 
breaches  of  contract  by  the  shipowners,  whereby 
the  seamen  were  supplied  with  provisions 
defective  in  quantity  and  quality,  and  were 
eieposed  to  great  dangers  and  hardships,  the 
Court  awarded  the  wages  as  claimed,  the 
maximum  compensation  of  Is.  8d,  per  day 
under  sect.  223  of  the  Merchant  Shipping  Act 
1854  in.  respect  of  the  food,  and  general  damages 
inrespect  ofthehardships  suffered  by  the  plaintiffs. 

This  was  an  action  in  personam  for  seamen's 
wages  and  damages  for  breach  of  contract  against 
Sir  William  Call  and  William  Phillips,  the 
owners,  and  Robert  Robertson,  the  master,  of  the 
British  steamship  JustUia. 

(at  Beportad  b;  1.  F.  ASFINA.LL  and  BUTLsa  ASPIMAJJ.,  Gnqr*., 
Barrliiten-at-lAw. 


It  appeared  that  the  plaintiffs  had  been  engM^ed 
by  the  master  under  articles  by  which  they 
were  to  sail  from  London  to  Antwerp,  and 
thence  to  Trinidad,  where  the  plaintiffs  were 
to  be  discharged  within  one  month  after  the 
ship's  arrival,  and  a  passage  was  to  be  fonnd 
for  them  to  the  United  Kingdom,  and  wages 
were  to  be  paid  them  till  their  arrival  in  the 
United  Kingdom. 

The  JustUia,  with  the  plaintiffs  on  board,  left 
London  on  June  4, 1886,  for  Antwerp,  where  arms 
and  ammunition  were  shipped.  Siie  then  pro- 
ceeded to  Gronada,  and  thence  to  La  Boca,  where 
she  was  transferred  by  the  owners  to  certain 
Venezuelan  insurgents  for  the  purpose  of 
being  used  by  them  as  a  troopship  against  the 
Venezuelan  Government.  The  plamtiffs  refused 
to  give  their  assistance  to  the  insurgents,  but 
were  compelled  to  remain  on  board  until  the 
26th  July,  1885,  when  the  Justitia  was  seized  by 
the  Dominican  Government  in  San  Domingo, 
and  the  plaintiffs  were  then  sent  home  by  toe 
British  Consul. 

Daring  the  time  the  Justitia  was  in  the  hands 
of  the  Venezuelan  revolutionists  she  was  on 
several  occasions  engaged  in  conflict  with  the 
Venezuelan  Government  and  the  plaintiffs  were 
exposed  to  g^reat  dangers  and  hardships,  and 
were  not  provided  with  proper  food  and  pro- 
visions. 

The  plaintiffs  alleged  that  by  reason  of  the 
defendant's  breach  of  their  agreement  they 
suffered  damage  by  not  being  discharged,  by  not 
having  their  passage  home  provided,  by  being 
detained  on  txwrd  the  Justitia,  and  by  being 
exposed  to  the  dangers  incident  to  the  service  in 
which  the  ship  was  used. 

The  plaintiffs  had  been  paid  one  month's  pay, 
and  now  claimed  wages  till  date  of  final  settle- 
ment, compensation  under  sects.  187  and  223  of 
the  Merchant  Shipping  Act  1854,  and  general 
damages  for  the  defendants'  breach  of  the  said 
agreement. 

The  following  sections  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104>  were 
referred  to,  and  are  material  to  the  decision : 

Sect.  187.  The  master  or  owner  of  ererj  efaip  shall 
pay  to  every  seaman  his  wages  within  the  reapeotiTe 
periods  following  (that  is  to  say) :  in  the  case  of  » 
Dome  trade  ship  within  two  da^s  after  the  termination 
of  the  agreement,  or  at  the  tmie  when  such  seaman  is 
discharged,  whichever  first  happens ;  and  in  the  case  of  all 
other  ships  (except  ships  employed  in  the  Sonthen 
whale  fishery  or  on  other  voyages  for  which  seamen 
by  the  terms  of  their  agreement  are  wholly  compen- 
sated by  shares  in  the  profits  of  the  adventare)  witJun 
three  days  after  the  cargo  has  been  delivered,  or 
within  five  days  after  the  seaman's  discharge,  which- 
ever first  happens  ;  and  in  all  cases  the  seaman  shall,  at 
the  time  of  his  discharge,  be  entitled  to  be  paid  <m 
account  a  Stun  eqnal  to  one-fonrth  part  of  the  balance 
due  to  him ;  and  every  master  or  owner  who  neglects  or 
refuses  to  make  payment  in  manner  aforesaid,  without 
sufficient  cause,  shall  pay  to  the  seaman  a  sum  not 
exceeding  the  amonnt  of  two  days'  pa^  for  each  of  the 
days,  not  exceeding  ten  days,  during  which  such  payment 
is  delayed  beyond  the  respective  periods  aforesaid,  and 
such  sum  shall  be  recoverable  as  wages. 
Sect.  223.  In  the  following  cases  (that  is  to  say) : 
(1.)  If  daring  a  voyage  the  allowance  of  any  of  the 
provisions  which  any  seaman  has  by  his  agreement 
stipulated  for  is  reduced  (except  in  accordance 
with  any  regrulations  for  reduction  by  way  of 
punishment  contained  in  the  agreement,  and  also  except 
for  any  time  during  which  such  seaman  wilfully  and 
withost  sufficient  canse  refuses  or  neglects  to  perfoiB 
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bis  dn^,  or  is  lawfully  under  oonfinement  for  mis- 
oondnct,  either  on  board  or  on  shore ) ; 

(2.)  If  it  IB  shown  that  any  of  snoh  proviaions  are  or 
bare  dating  the  voyage  been  had  in  quality  and  nnfit  for 
use; 

The  seaman  shall  receive  by  way  of  compensation  for 
sneh  reduction  or  bad  gnalil^,  aooording  to  the  time  of 
its  oontinnance,  the  following  sums,  to  De  paid  to  him 
in  addition  to  and  to  be  reooverable  as  wages  (that  is  to 

■»y): 

(1.)  If  his  allowance  is  reduced  by  any  quantity  not 
exceeding  one-third  of  the  quantity  specified  in  the 
agreement,  a  sum  not  exceeding  fourpenoe  a  day  ; 

(2.)  If  his  allowance  is  reduced  by  more  than  one- 
third  of  such  quantity,  eightpenoe  a  day ; 

(3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum 
not  exceeding  one  shilling  a  day. 

But  if  it  is  shown  to  the  satisfaction  of  the  court  before 
which  the  case  is  tried  that  any  provisions  the  allowance 
of  which  has  been  reduced  could  not  be  procured,  or 
supplied  in  proper  quantities,  and  that  proper  and 
equivalent  substitutes  were  supplied  in  lieu  thereof, 
the  court  shall  take  such  circumstances  into  con- 
sideration and  shall  modify  or  refuse  compensation  as 
the  justice  of  the  case  may  require. 

Sir  Waiter  PhiUimore  (with  him  Stokes)  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to  judgment 
against  all  three  defendants.  As  to  the  food,  it 
is  snhmitted  that  the  conrt  shonld  give  them  the 
mariroum  compensation  of  1«.  8d.  per  day,  8d.  a 
day  in  respect  of  the  reduced  quantity,  and  1«.  a 
day  in  respect  of  the  bad  quality.  They  are  also 
entitled  to  general  damages  for  the  hardships 
which  they  nave  incurred  by  the  defendants' 
breach  of  the  agreement : 

^ood   V.   Oermatn,    Marsden's   Admiralty   Cases, 

1648-1840,  p.  311 ; 
Drew  V.   Hardmick,  Marsden's  Admiralty   Cases, 
1648-1840,  p.  315. 

Nelson  for  the  defendants. — The  plaintiffs  are 
not  entitled  on  the  facts  to  judgment  against 
these  defendants.  The  plaintiffs  by  their  conduct 
hare  deprived  themselves  of  any  right  of  action. 
As  to  the  food,  no  inferior  quality  or  reduced 
quantity  has  been  proved ;  and  in  any  event  the 
court  ought  not  in  this  case  to  give  the  maximum 
compensation.  As  to  general  damages  the 
plaintiffs  have  established  no  case  entitling  them 
to  such. 

Sir  James  Hannen. — I  think  this  is  an  ex- 
ceedingly clear  case.  Mr.  Nelson  has  failed  to 
raise  any  doubt  in  my  mind  as  to  what  the  nature 
of  this  transaction  wao.  I  have  not  the  slightest 
donbt  that  these  three  persons,  Sir  Wm.  Call, 
his  valet  Wm.  Phillips,  and  Bobertson,  were  in  a 
combination  to  provide  an  armed  vessel  for  the 
use  of  the  insurgents,  whom  they  expected  would 
be  in  need  of  their  assistance.  I  am  also 
of  opinion  that  Phillips  and  Robertson  went  out, 
as  the  agents  of  Sir  Wm.  Call,  to  give  assistance 
to  the  insurgents,  and  I  entertain  no  doubt  that 
the  plaintiffs  knew  nothing  but  what  appeared  in 
the  articles.  Although  I  nave  no  doubt  that  it 
was  intended  by  the  defendants  to  render 
assistance  to  the  msurgents  by  means  of  the  men 
on  board,  yet  I  dare  say  they  had  not  arranged  in 
what  way  it  was  to  be  done.  The  fact  is,  that 
the  ship  went  to  the  West  Indies,  and  it  is 
clear  that  the  engagement  that  was  entered  into 
with  the  crew,  which  is  binding  upon  all  three  of 
these  defendants,  was  never  carried  out.  They 
never  were  taken  to  Trinidad ;  they  never  were 
discharged  there;  and  th^  were  not  brought 
home  at  the  expense  of  the  defendants.  That 
being  so,  it  lies  upon  the  defendants  to  excuse 
themselves  for  breach  of  the  contract.    Sir  Wm. 


Call  has  not  put  forward  any  defence.  The 
others  have,  and  I  see,  on  looking  at  it  again, 
that  Phillips  goes  the  length  of  saying  that  these 
men  wrongfully  broke  their  eugagement  with 
him,  and  remained  on  board  after  the  change  of 
ownership.  Now,  the  view  I  take  is  this :  It  is 
plain  that  these  men  raised  objections  to  serv- 
ing on  board  the  vessel  with  the  insurgents. 
I  believe  thejr  statement  that  they  were 
requested  to  enter  into  some  engagement  on 
shore,  but  that  they  refused  to  do  so.  With 
regard  to  what  occurred  on  board,  it  is  clear  from 
the  evidence  that  the  men  were  not  railed  upon 
to  sign  any  articles,  and  it  is  not  pretended  that 
they  did  sign  any  articles,  bnt  they  were  no 
doubt  tempted  with  an  offer  nf  money.  The 
question,  however,  is,  whether  they  entered  into 
any  engagement  to  the  effect  that  they  voluntarily 
gave  up  their  right  under  the  articles  under 
which  they  started,  and  whether  they  elected  to 
throw  in  their  lot  with  the  insurgents.  I  look 
npon  the  offer  of  money  as  a  bait  to  tempt  them 
to  assist  in  carrying  out  this  very  irregular 
transaction.  All  these  plaintiffs  have  been 
exposed  to  hardships,  and  very  likely  in  many 
cases  to  injury  to  their  healths,  by  the  wrongful 
acts  of  the  defendants  in  their  attempt  to  carry 
out  their  common  object,  and  I  therefore  hold  that 
the  defendants  are  jointly  and  severally  liable. 
The  question  remains,  what  are  the  plaintiffs 
entitled  to  P  They  are  entitled  to  their  wages  till 
final  settlement.  With  regard  to  the  food,  it  is 
left  in  some  doubt,  but  I  think,  believing  as  I  do 
that  the  plaintiffs  were  subjected  to  serious  in> 
convenience  from  the  insufficient  quantity  and 
defective  quality  of  the  food,  that  it  must  be 
taken  strongly  against  those  who  have  done  the 
wrong ;  and  therefore  I  shall  allow  the  plaintiffs 
the  maximum  amount  of  1«.  8d.  a  day  until  a 
time  which  I  have  fixed  upon  somewhat  roughly, 
but  to  the  best  of  my  ability,  upon  the  busts 
before  me.  It  is  impossible  for  me  to  say  that  I 
have  any  confidence  that  I  am  correct  in  fixing 
upon  the  number  of  days  I  have,  but  1  shall  say 
up  to  fourteen  days  after  the  plaintiffs'  arrival  in 
San  Domingo.  With  regard  to  general  damages, 
I  am  very  glad  to  find  that  the  authorities  are  in 
favour  of  the  jurisdiction  of  the  court  to  award 
general  damages,  and  I  shall  do  so.  I  am,  the 
better  pleased  to  be  able  to  do  so,  as  confirming 
this  as  a  general  principle  that,  if  sailors  are 
subject  to  wrongs  of  this  kind,  they  are  not 
without  remedies  capable  of  being  enforced  in 
this  court.  But  it  is  obvious  that  the  amount  of 
damages  is  left  in  a  g^eat  degree  of  obscurity. 
The  amount  must  vary  with  the  different  men. 
Some  of  them  have  been  ill,  others  have  not 
been  ill';  and  hence  the  amount  would  depend  on 
a  variety  of  circumstances  which  I  am  not  able 
to  exactly  estimate.  I  therefore  cannot  pretend 
to  think  that  I  could  arrive  at  any  exact  figure 
which  in  each  case  would  represent  the  injury 
that  these  men  have  sustained.  I  must  there- 
fore deal  with  it  in  what  is  undoubtedly  an 
unsatisfactory  manner,  and  I  shall  award  a  sum 
of  102.  to  each  of  these  men  in  respect  of  the 
general  damages  which  they  have  sustained. 
There  will  be  judgment  for  the  plaintiffs  with 
costs. 

Solicitors  for  the  plaintiffs,  Stokes,  Saunders, 
and  Stokes. 

Solicitors  for  the  defendants.  Lawless  and  Co, 
"igitized  by  l\^ 
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Ttte«day,July  5, 1887. 

(Before  Butt,  J.) 

The  Lyons,  (a) 

Mortgage  aetion — Priority  of   lient — Claim  for 

viaget— Admiralty  Court  Act  1861  (24  Vtct.  e.  10), 

$.4. 
A  daim  hy  the  plaintiff  in  an  aetion  for  necessaries 

brought  under  sect,  4  {or,  semble,  under  sect.  6)  of 

the  Admiralty  Court  Act  1861,  even  thout/h  it 

includes  wages  paid  to  the  ship's  crew  at  the 

request  of  the  owner,  is  not  entuted  to  preiedeneo 

of  a  mortgagee's  claim. 
Semble,  precedence  might    have    been  gained  by. 

obtaining  prior  permission    from  the  court  to 

make  the  payment. 
These  were  two  motions  in  two  mortgajfe  actions 
instituted  a^inst  the  Britisli  steamship  Lyons, 
asking  for  judgment  in  both  actions  and  for  pay- 
ment out  of  the  proceeds  of  the  sale  of  the  ship 
to  the  plaintiff. 

The  plaintiff  in  both  actions  was   the   same 

?erBon,  and  sned  in  respect  of  two  mortgages  for 
OOOZ.  and  950/.  respectively,  held  by  her  on  the 
steamship. 

The  ship  was,  by  order  of  the  conrt,  sold  for 
800t.,  and  after  deducting  the  marshall's  account 
there  remained  the  sum  of  4162.  1<.  Id. 

The  defendant,  by  his  solicitor,  signed  consents 
to  jad^ents  for  the  claims  indorsed  on  the 
writs  in  both  actions.  Subsequently  to  the 
institution  of  these  two  actions,  one  Henry 
liafone  instituted  an  action  in  rem,  under  sect.  4 
of  the  Admiralty  Court  Act  1861,  against  the 
Lyons,  to  recover  sums  of  money  paid  by  him  for 
alleged  ecjuipment  and  repairs  oi  the  vessel,  in- 
cinding  items  paid  by  him  for  wages,  pilotage, 
and  towage ;  and  filed  a  caveat  against  the  pay- 
ment of  the  proceeds  out  of  conrt. 

In  opposition  to  the  two  motions  the  following 
affidavit  was  filed  by  Henry  Lafone: 

I,  Henry  Lafone,  of  Bntler's  Wharf,  Sonthwark,  in 
the  county  of  Snrrey,  wbarfintrer,  trading  at  Bntler's 
"Vihaxi,  make  oath  and  say  as  follova : 

1.  In  April  1885,  ICr.  Qt.  0.  Lever,  who  was  then  the 
nominal  owner  of  the  I/yoru,  entered  into  negotiationji 
on  behalf  of  the  owners  with  me,  with  a  view  to  trading 
that  vessel  between  London  and  Antwerp  from  my 
wharf.  He  lodged  the  ship's  register  with  me,  and  I 
arranged  to  undertake  tiie  wharf  arrangementa  of  the 
Teasel,  and  encaged  a  oaptoin  and  orew,  and  had  the  ship 
hronghtfrom  Newhaven,  whoro  she  was  lying,  to  Batler'g 
Wharf.  She  was  then  sent  to  Antwerp  on  a  trial  trip, 
and  certain  expenses  were  inonrrRd  in  introducing  her 
to  the  trade,  on  accoont  of  which  I  paid  a  bill  inonrred 
with  the  iJondon  Tavern  Company,  for  refreshments 
snpplied  om  the  trial  trip,  the  sum  of  7I(.  12i.  id.  After 
the  retam  of  the  vessel  from  Antwerp  she  was  berthed 
off  the  wharf,  where  she  remained  a  considerable  time. 
I  paid  all  the  outgoings  in  connection  witi^  tiie  said  ship 
for  wages,  exjnipments,  repairs,  pilotage,  and  towage, 
«iid  there  is  now  dne  to  me  the  snm  of  456i.  9*.  9ii.  cm 
aoeonnt  thereof,  as  appears  by  the  aooonnt  marked  A. 
sow  prodnoed  to  me.  With  the  exception  of  the  credit 
appearing  in  the  said  account  I  have  received  no  pay- 
ment or  satisfaotion  of  the  omonnts  expended  by  me  on 
bdialf  of  the  ship  as  detailed  in  the  said  acconnt,  nor 
have  I  reoeived  any  seonrity  for  the  same,  except  the 
lien  I  claim  on  the  said  ship  or  the  proceeds  of  toe  sale 
thereof. 

J.  P.  AspinaU,  for  the  plaintiff,  moved  for  an 
order  in  the  terms  of  the  motion. 

Btokes,  for  Henry  Lafone,  contra. — ^It  is  «on- 
tended  that  the  wages  item  takes  precedence 

(a)  Bepoited  by  J.  P.  Asfinall  and  Butuib  Asfhtall,  Esqn., 
Banisters  st  Jmw. 


of  the  mortgagee's  claim.  It  is  admitted  that 
the  other  items  are  postponed  to  the  roort* 
gagee's  claim.  My  client's  action  is  institnted 
under  sect.  4  of  the  Admiralty  Court  Act 
1861,  which  gives  the  Admiralty  Conrt  juris- 
diction over  claims  for  building,  equipping,  and 
repairing  ships,  provided  at  the  time  of  the 
institution  of  the  suit  the  ship  or  its  proceeds  are 
under  arrest.  The  wages  item  is  in  the  nature  of 
a  wages  claim,  and  is  entitled  to  the  f>am« 
priority : 

Ths  Wm.  F.  Baford,  Lnsh.  69 ; 

The  8t.  Lawrence,  5  P.  Div.  250. 
[Butt,  J. — Those  were  actions  for  necessaries, 
for  which  it  was  then  supposed  there  was  a  mari- 
time lien.  Here  your  action  is  institnted  under  a 
section  of  the  Act  which  gives  no  maritime  lien.3 
That  is  immaterial ;  wages  are  entitled  to  a  mari- 
time lien,  and  therefore  a  person  who  pays  tbeni 
should  possess  the  same  rights  as  the  seamen 
themselves,  [Burr,  J. — What  have  you  to  aay 
to  the  decision  of  the.  House  of  Loraa  in  The 
Heinrieh  Bjom  f65  L,  T.  Rep.  N.  8.  66;  11  Appt 
Cas.  270;  55  L.  J.  81,  P,  D.  &  A.;  6  Asp.  Mar. 
Law  Cas.  1)  P  Besides,  ynu  ought  to  have  obtained 
permission  of  the  court  to  make  this  payment 
oefore  paying  it.]  To  decide  against  my  claim 
will  be  to  overrule  The  Wm.  F.  Safford  {ubi  mp.) 
and  St.  Lawreuee  (wit  sup.). 
J.  P.  jlapinali,  in  reply,  cited 

The  Cornelia  Benrieita,  L.  Bep.  1  A.  A  E.  51 ; 

The  Twrliani,  38  L.  X.  Bep,  N.  S.  841 ;   2  Aap.  Mar. 
Iaw  Cas.  603 ; 

The  Two  EUens,  26  L.  T.  Bep.  K.  8. 1 :  L.  Bep.  4P. 
C.  161 ;  1  Asp.  Mar.  Law  Cas.  208. 
BcTT,  J.— There  must  be  jndgment  in  the 
terms  of  the  two  motions.  It  is  quite  clear,  in 
the  first  place,  that  Mr.  Stokes'  client  could  have 
no  right  of  action  apart  from  the  section  of  the 
Act  of  Parliament.  Bat  the  section  gives  no 
maritime  lien,  but  only  a  right  to  prove  in  rem 
for  equipments  and  repairs  where  the  ship  is 
under  arrest.  His  contention  that  he  is  entitled 
to  precedence  in  respect  of  these  tragee  is  a  stronf; 
proposition  which  I  cannot  accept.  That  being  so, 
it  is  clear  that  J/lO  has  no  priority  over  the  mort- 
gagee. 

Solicitors  for  the  mortgagee,  MeDiarmid  and 
Tether. 

Solicitors  for  the  plaintiff  in  the  equipment 
action,  Thos.  Cooper  and  Co. 


Sulricial  Commlttei  of  t^e  $c(&2  CounnL 

Feb.  23,  24, 25,  26,  March  1,  and  June  18. 

(Present :  The  Bight  Hons.  Lords  'Watsox, 
FiTKGBBA.u>,  and  HoBHonsE,  and  Sir  Bautbs 
Peacock.) 

Gkka  v.  Ciuttab.  (a) 

ON  AFPEAL  FBOX  THE    COCBT    OF    AFFKAL  FOR  THE 
ISLAND  OF  MALTA. 

Law  of  Malta — Succession  to  entailed  estate— 
Legitimation  of  natural  chUd — Jurisdiction  </ 
the  court — Code  Bohan,  book  4,  cap,  1,  sect.  60— 
Ordinance  of  May  25.  1814. 

The  Grand  Master  of  the  Knights  of  Si.  John  had, 
from  the  time  that  the  island  of  Malta 
(a)  Bcportad  by  0. 1,  Vaumoi,  Esq.,  Buttol«r-at-Law. 
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granted  to  them  by  tlie  Emperor  Charles  V.,  the 
poioer  poesessed  by  the  Emperor  under  the  Boman 
law  oj  legitimating  by  special  dispensation  ille- 
gitimate children,  even  if  bom,  of  an  adulterous 
iviereourse,  upon  the  petition  of  the  father,  and 
v}hen  MaUa  became  a  British  possession  the 
power  in  question  passed  to  the  British  Governor. 
Stteh  apptieaJion  was  a  quasi-judicial  proceeding, 
and  was  disposed  of  upon  well-recognised  eon- 
tiderations  vnth  the  assistance  and  advice  of  a 
judge  of  the  Civil  Court. 

By  an  Ordinance,  dated  May  25, 1814,  the  Governor 
reconstituted  the  civil  and  criminal  tribunals 
of  the  island,  and  declared  {inter  alia)  that  the 
Third  Hall  of  the  Civil  Court  should  in  future 
"perform  aU  acts  of  voluntary  jurisdiction  hither- 
to performed  by  the  civil  judge,  or  by  the  Govern- 
ment, on  a  petition  from  the  party  and  a  report 
from  the  dvU  judge." 

Held  {a^^rming  the  judgment  of  the  court  below), 
Outt  by  this  Ordincmce  the  special  power  of  legiti- 
mation above  mentioned  was  transferred  to  the 
Civil  Court. 

A  petition  for  the  legitimation  of  a  child  is  an 
appeal  to  the  voluntary  jurisdiction  of  the  court, 
and  persons  wliose  interests  might  be  affected  by 
the  tegiiim^tion  need  not  be  cited  as  parties,  or 
appear  for  their  interest. 

By  Maltese  law  the  limitations  of  an  entail  may 
he  so  expressed  as  to  exclude  from  succession 
children  not  bom  in  lawful  wedlocic,  but  the 
provisions  of  the  Code  Bohan,  book  4,  cap.  1, 
sect.  60,  with  respect  to  entailed  property,  are 
intended  merely  to  protect  the  interests  of  the 
legitimate  children  of  the  same  parent  in  a 
question  with  his  legitimated  children,  and  are 
not  intended  to  prevent  the  legitimated  children 
from  talcing  under  an  entail  in  priority  to 
collateral  heirs,  in  the  absence  of  ■  any  such 
express  limitations  as  above  mentimied. 

This  was  an  appeal  from  a  jadgment  of  the  Court 
of  Appeal  of  the  islaad  of  Malts,  consisting  of 
Sir  Adrian  Dingli  (president)  and  Drs.  Xuereb 
and  Vella,  who  nad  reversed  a  judgment  of  the 
First  Hall  of  the  Civil  Court,  pronounced  by  Dr. 
PuUicino,  in  an  action  relating  to  the  succession 
to  certain  real  estate  in  the  island. 

The  facts  and  arguments  appear  fully  from 
the  judgment  of  their  Lordships. 

Sir  W.  Phillimore  and  K.  Bigby  appeared  for 
the  appellants. 

The  following  authorities  were  cited  or  referred 
to  in  the  course  of  the  argument : 

Jnstin.  Inst.,  tit.  2,  book  1,  seat.  6 ; 

Snarez  De  IiOg:ibiis,  lib.  6,  o.  14 ; 

Novella,,  89,  c.  9  and  c.  15 ; 

Novella,  74,  o.  6; 

Code  Bohan,  book  4,  0. 1,  sects.  57,  58,  59,  60 ; 

Ordinance  No.  XV.  of  May  25, 1814 ; 

Voet,  book  2,  tit.  1,  eeot.  3 ; 

Bugeja  v.  Caruana  Bugeja,  Malta,  June  15, 1881 ; 

Mnnicipal  Law  of  Malta,  book  5,  ohap.  7,  IMU'.  14 ; 

Peregrin  De  Pideic.  art.  22,  n.  87 ; 

Fnsar.  Be  Snbstit.,  quest.  408,  nnm.  18,  27,  28,  29 ; 

Cardin.  de  Lnca  De  Fideio.,  dig.  222,  nnm.  6,  7; 

Torre  De  Sncoesaione,  part  2,  reap.  4 ; 

Fanli  de  Castro,  lib.  1,  cons.  402,  n.  1 ; 

Johannis  Petri  Sardi  DeoiBionee  Deo.  249,  n.  1 ; 

P.  Famiacii  Praxis  et  Theoriote  Criminalis,  qnsast. 
141,  n.  77  J 

Oabrielis  Palaeoti  De  Nothis  et  Sporiis,  cap.  12, 
n.  2  et  leq. ; 

Giatiani  Disoept.  Forena.  cap.  35,  n.  15  «t  seq. ; 

Lapns  De  Ulegitimis,  oommet  1,  praef .  n.  15 ; 


Covarmviaa  in  Epit.  de  Spons.,  part  2,  o.  8,  sect.  5 ; 

Menochins  De  Art).  Jnd.,  lib.  2,  cent.  5,  oas.  420 ; 

DeciiCons.  288,  n.  6; 

A.  Faofainei  Controv.  Jurii.,  lib.  3,  o.  62 ; 

Code  Bohan,  Preamble,  book  1,  o.  8,  sect.  37,  c.  9, 

sect.  27 ; 
Decisions  of  the  Beta  Bomana  of  Jnne  8, 1674  and 

March  13, 1676; 
O.  Chaeherano  Deoisionas,  Dee.  119. 

McLeod  JFWiorfon  and  Jeune  (Sir  H.  Bavey, 
Q.C.  with  them),  who  appeared  for  the  respon- 
dents, were  not  called  upon  to  address  their 
Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

June  18.  —  Their  Lordships'  judgment  was 
ddivered  by 

Lord  Watson. — ^This  appeal  relates  to  the  right 
of  succession  to  certain  real  estate  in  Malta, 
under  the  limitations  of  a  fideicommissum  or 
entail  created  by  the  last  will  and  testament  of 
the  deceased  Paolo  Ciantar.  In  the  year  1801 
the  testator,  who  was  at  that  time  a  married 
man,  had  a  son,  afterwards  named  Paolo  Antonio, 
born  to  him  by  a  single  woman.  The  testator 
had  no  lawful  issue,  and  in  Oct.  1810  he  presented 
a  petition  to  the  Grovemor  of  Malta,  praying  his 
Excellency  to  declare  his  illegitimate  child  to  be 
his  son,  "  so  that  the  said  Paolo  Antonio,  quibus- 
eumgue  tion  ohstanstilms,  to  the  exclusion  of  what- 
soever person,  mav  succeed^  to  your  petitioner  ab 
intestato,  or  by  wiU,  and  enjoy  all  the  honours  and 
effects  of  law  and  grace."  After  receiving  a 
favourable  report  from  the  civil  jud^^e,  to  whom, 
the  application  was  remitted  for  inquiry,  his 
Excellency,  on  the  7th  Nov.  1810,  granted  the 

grayer  of  the  petition.  Thereafter,  upon  the 23rd 
Fov.  1810,  the  testator  executed  a  formal  notarial 
act,  by  which,  after  narrating  the  procedure  which 
had  taken  place,  and  the  fiat  of  tne  Governor,  he 
accepted  and  recognised  Paolo  Antonio  as  his 
legitimate  son,  "  giving  and  granting  to  the  said 
Paolo  Antonio  ample,  full,  and  free  power  and 
authority  to  exercise  whatsoever  acts  of  such 
legitimation,  and  to  succeed  to  his  property  and 
rights,  either  by  will  or  ab  intestato,  as  he  we  jure 
might  or  should  succeed  if  he  was  bom  hi.? 
legitimate  and  natural  son  and  born  of  lawful 
marriage."  The  wife  of  Paolo  Ciantar  died  in 
Jan.  1812,  and  on  the  30th  May  of  that  year  he 
executed  the  will  in  question,  by  which  his 
legitimated  son,  Paolo  Antonio  Ciantar,  was 
nominated  as  hist  universal  heir.  The  testator, 
however,  directed  that  Paolo  Antonio  should  be  a 
pure  and  simple  usufructuary  heir  during  his 
lifetime  of  the  hereditary  real  estates,  without  the 
power  of  disposal  either  inter  vivos  or  mortis  causa; 
and  that  after  his  death  these  estates  should  ",go 
to  the  children  and  other  decendants,  legitimate 
and  natural,  of  his  said  son  and  universal  heir." 
In  the  event  of  his  son  dying  without  leaving 
children  or  other  decendants  legitimate  and 
natural,  these  estates  were  devised,  "free  from 
any  entail,  to  the  testator's  nearest  next  of  kin 
according  to  the  rules  of  succession  ai  intestato, 
and  not  otherwise."  The  testator  did  not  long 
survive  the  execution  of  his  will;  and  on  his 
death  Paolo  Antonio  entered  into  possession  of 
the  hereditary  real  estates,  of  which  he  enjoyed 
the  usufruct  until  his  decease  in  1877.  Paolo 
Antonio  was  married  in  1815  torCarqlinaTheij, 
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and  they  had  one  child,  who  died  in  1818.  In 
the  year  1833,  during  the  subsistence  of  their 
marriaee,  he  had  a  son  named  Eduardo,  the 
respondent  in  this  appeal,  by  Teresa  Izzo,  a  sinele 
troman.  In  Aug.  1839,  being  then  without  lawful 
issue,  be  presented  an  application  to  the  Third 
Hall  of  the  Boyal  Civil  Court  of  Malta  and  its 
dependencies,  setting  forth  his  desire  of  recog- 
nising the  respondent,  so  that  he  might  enjoy  all 
the  rights  and  privileges  attributed  by  the  law  to 
legitimate  and  natural  children,  and  craving  the 
permission  of  the  court  "  to  enter  into  an  act  of 
legitimation  in  favour  of  the  said  Eduardo,  his 
natural  son,  for  all  the  effects  of  law,  and  in 
the  best  manner  which  the  law  allows."  The 
court,  after  obtaining  the  necessary  information, 
granted  the  required  permission,  and  appointed 
the  act  of  legitimation  to  be  made  with  the  inter- 
vention of  the  judge.  Accordingly,  on  the  31st 
Aug.  1839,  Paolo  Antonio  Ciantar  appeared  before 
one  of  Her  Majesty's  judges,  sitting  in  the  Third 
Hall  of  the  Eoyal  Civil  Court,  and  executed  an 
act  of  legitimation,  by  which  he  declared  the 
respondent  to  be  his  legitimate  and  natural  son, 
and  gave  and  granted  him  (inter  alia)  full  power 
and  liberty  "  to  succeed  him,  his  father,  both  by 
will  and  ah  inteiiato,  to  all  and  whatsoever  bis 
property,  and  equally  to  all  his  rights,  actions, 
claims,  and  pretensions  to  which  he  should  and 
can  succeed  according  to  law,  as  if  the  said 
Eduardo  had  from  the  beginning  been  born 
natnral  and  legitimate."  It  may  be  proper  to 
notice  here,  because  they  are  circumstances  relied 
on  by  the  appellant,  that  the  proceedings  in  1839, 
with  a  view  to  the  legitimation  of  the  respondent, 
were  conducted  expaiie,  in  so  far  as  no  one  repre- 
senting the  next  of  kin  of  the  testator  Paolo 
Ciantar  was  cited  as  respondent ;  and  also  that, 
neither  in  the  petition  to  the  Third  Hall,  nor  in 
the  written  proceedings  which  followed  upon  it, 
was  the  fact  disclosed  that,  at  the  time  of  the 
respondent's  conception  and  birth,  his  father 
Paolo  Antonio  Ciantar  was  a  married  man.  Upon 
the  death  of  his  father,  in  1877,  the  respondent 
assumed,  and  he  still  retains,  possession  of  the 
real  estates  settled  by  the  will  of  Paolo  Ciantar. 
The  parties  who,  in  this  suit,  are  represented  by 
the  appellant  Giovanni  Gera,  allege  themselves  to 
be  four  of  the  five  nearest  next  of  kin  by  blood,  in 
equal  degrees,  to  the  testator,  who  were  living  at 
the  time  of  his  son  Paolo  .Antonio's  decease;  but 
the  respondent  does  not  admit  that  their  relation- 
ship to  the  testator  has  been  proved.  In  the  libel 
filed  on  their  behalf  in  the  First  Hall  of  the  Civil 
Court,  on  the  13th  Oct.  1877,  they  claim  from  the 
respondent  four  fifth  shares  of  the  real  estates, 
with  a  corresponding  proportion  of  mesne  profits. 
The  judge  of  the  First  Hall,  on  the  2nd  Jan.  1880, 
held  that  they  had  established  their  propinquity 
to  the  testator;  that  the  legitimation  of  the 
respondent  in  1839  was,  according  to  Maltese  law, 
invalid ;  and  gave  them  decree  m  terms  of  their 
libel,  restricting  their  claim  for  mesne  profits  to 
rents  accruing  after  5th  April  1878.  Upon  appeal 
to  the  Second  Hall,  the  learned  judges  of  that 
court  reversed  his  decree,  and  gave  judgment  for 
the  respondent.  They  were  unanimously  of  opinion 
that  the  legitimation  of  the  respondent  was  valid, 
and  that  he  was  consequently  entitled  to  take, 
under  the  will  of  1812,  as  tne  legitimate  and 
natural  child  of  Panlo  Antonio  Ciantar.  In  that 
view,  it  became  unnecessary  to  decide  whether  the 


appellant's  constituents  had  proved  their  title  as 
nearest  next  of  kin  to  the  testator.  Legitimation 
j>er  retcriptum  frineipit  was  first  introduced  into 
the  written  law  of  Rome  by  the  Emperor  Justinian, 
who  enacted  (Nov.  89,  cap.  9)  that  natural  chil- 
dren should  be  legitimated,  on  the  requisition  of 
the  father,  in  certain  special  circumstances,  as  in 
the  case  when  he  had  no  lawful  issue,  and  marriage 
with  their  mother  had  become  impossible.  The 
same  right  was  given  (Xov.  89,  cap.  10),  when  the 
father,  who,  from  some  fortuitous  cause,  had  been 
prevented  from  legitimating  his  natural  offspring 
during  his  lifetime,  declared  in  his  testament  that 
they  should  succeed  to  him  as  his  lawful  children 
and  legal  heirs.  The  effect  of  the  new  relation 
constituted  between  children  so  legitimated  and 
the  father  is  thus  ext)rea8ed :  "  Ut  sab  potestate 
e{u!>  consistant,  nihil  a  legitimis  filiis  dinerentes" 
(89  Nov.,  cap.  9,  ad  fin.)  The  privilege  conferred 
by  these  novellae  was  limited  to  children  who  were 
natitraU$  in  the  sense  of  Roman  law ;  it  being 
expressly  declared  (Nov.  89,  cap.  15)  that  children 
born  ex  eomplexibus  out  nefarxi*  aut  ineeitit  aut 
damnalit  were  not  to  be  considered  naturdlet,  and 
were  not  to  participate  in  the  benefit  of  the  new 
law.  Notwithstanding  that  exception,  the  Em- 
peror, in  the  exercise  of  his  plenary  power,  was  in 
use  to  legitimate  children  of  the  latter  class  by 
special  rescript.  What  was  given  to  one  species 
oi  illegitimates  as  matter  of  legal  right  was  only 
extended  to  the  other  as  matter  of  Imperial  grace. 
After  the  dissolation  of  the  Roman  Empire,  the 
principle  of  Justinian's  law  was  generally  adopted 
Dy  Christian  States,  but  in  course  of  time  it 
became  subject,  in  different  countries,  to  varioas 
modifications  which  were  suggested  either  by  the 
altered  condition  of  domestic  relations,  or  by 
the  conftitntion  of  the  Government.  Under  the 
new  civil  law  of  Europe,  concubinage  was  not 
recognised  as  a  legal  relation,  and  there  iras 
consequently  no  class  of  children  precisely  corre- 
sponding to  filii  naixirales,  according  to  toe  strict 
acceptation  of  that  term  in  the  jnrisprndence  of 
Borne.  By  analogy,  the  illegitimate  offspring  of 
parents  who  were  free  to  marry  at  the  time  of  their 
conception  and  birth  were  regarded  as  naiurole*. 
On  the  other  hand,  children  bom  of  an  incestuous 
connection,  or  of  the  adulterous  intercourse  <rf 
two  married  persons,  or  of  a  aolutus  and  a  eon- 
jugata,  were  not  so  regarded,  but  it  was  frequently 
a  vexed  question  to  which  of  these  classes  children 
ex  conjugato  et  solutd  belonged.  Legitimacy  was 
conferred  upon  both  classes,  with  this  difference, 
that,  in  the  case  of  natural  children,  legitimation 
was  said  to  be  intra  ordinem,  or  in  terms  of  the 
municipal  law,  and  was  generally  attended  by  the 
same  legal  consequences ;  whereas,  in  the  case  of 
those  born  ex  damnato  coiiu,  legitimation  was 
extra  ordinem,  and  dependent  on  the  will  of  the 
autocratic  ruler,  who  could,  and  not  unf reqn^itly 
did,  qualify  his  act  by  reservations  which  protected 
the  interests  of  heirs  lawfully  bom.  It  does  not 
seem  to  admit  of  doubt  that,  after  the  island  of 
Malta  was  granted  by  Charles  V.  to  the  Knights 
of  St.  Jolm,  the  Grand  Master  of  the  Order 
became  Imperaior  in  the  fullest  sense  of  the 
word.  During  the  eighteenth  century  ther«  are 
instances  of  his  exercising  the  power  of  Intima- 
tion, and  in  1784  the  Code  Rohan,  which  still 
forms  the  basis  of  the  municipal  law  of  Malta, 
was  enacted  by  the  Grand  Master  whose  name  it 
bears,  with  tne  advice  of  his  council.      Wha» 
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Ualta,  in  1800,  became  a  British  possession.  Her 
ICaiesty's  Governor  administered  the  law  of 
le^timation,  of  which  the  case  of  Paolo  Antonio 
Ciantar,  already  referred  to,  is  an  example.  By 
an  Ordinance  dated  the  25th  May  1814,  the 
Crovemor  reconstituted  the  civil  and  criminal 
tribunals  of  the  island,  and  (inter  aiia)  declared 
that  the  Third  Hall  of  the  Civil  Court  should  in 
future  "perform  all  acts  of  voluntary  jurisdiction 
hitherto  performed  hj  the  civil  judge,  or  by  the 
Grovemment,  on  a  petition  from  the  party  and  a 
report  from  the  civil  judge."  It  is  m  virtue  of 
the  jurisdiction  so  conferred  upon  them  that  the 
judg^  of  the  Third  Hall  now  exercise  the  power 
of  sanctioning  acts  of  legitimation.  It  was  con- 
ceded in  argument  by  the  appellant's  counsel,  and 
it  really  does  not  adinit  of  serious  dispute,  that  in 
deciding  the  present  case  effect  must  in  the  first 
instance  be  g^ven  to  the  municipal  law,  as  it  is  to 
be  found  in  the  Code  Bohan  and  in  Maltese  pre- 
cedents. If  the  municipal  law  does  not  furnish 
aofficient  grounds  for  a  satisfactory  decision, 
then,  and  in  chat  event  only,  it  becomes  legitimate 
to  refer  to  the  principles  of  the  common  or  civil 
law.  The  Coae  Bohan  specially  enacts  (vol.  1, 
o.  8,  sect.  37)  that  in  cases  for  which  the  municipal 
law  has  maide  no  provision,  or  no  adequate  pro- 
vision, recourse  must  be  had  to  the  common  law. 
The  argument  addressed  to  us  on  behalf  of  the 
appellant  may  be  summed  up  in  these  propositions : 
that,  according  to  the  civil  law,  and  also  according 
to  the  municipal  law  of  Malta,  the  respondent  was 
luUut  ex  nefario  coitu,  so  that  his  legitimation 
conld  not  be  obtained  in  ordinary  course  of  law, 
but  required  a  special  dispensation  from  the 
sovereign  authority;  that,  assuming  the  legitima- 
tion of  bastards  who  were  nffarii  to  have  been 
within  the  competenCT'  of  the  supreme  authority 
in  Malta  prior  to  1814,  no  such  dispensing  power 
was  given  to  the  Third  Hall  of  the  Civil  Court  by 
the  Ordinance  of  that  year ;  that  assnming  the 
court  to  have  had  the  power  of  granting  legitima- 
tion to  the  respondent,  he  is  nevertheless  oy  law 
incapable  of  t  Aing  the  estates  settled  by  the  will 
of  Paolo  Ciantar,  in  prejudice  of  the  substitution 
to  the  testator's  nearest  next  of  kin  ;  and  lastly, 
that  the  authority  of  the  court  was  surreptitiously 
obtained  by  Paolo  Antonio  Ciantar  in  18.34,  and 
that  the  decree  and  notarial  act  of  legitimation 
are  therefore  null.  All  these  points  were  fully 
and  ably  argued  by  Sir  Walter  Fhillimore  and 
Mr.  Digby.  Copious  reference  was  made  by 
counsel  to  treatises  on  the  civil  law  by  Italian, 
Spanish,  French,  and  Dutch  jurists  of  eminence, 
and  also  to  the  decisions  of  the  Bota  Bomana.  At 
the  conclusion  of  the  argument  for  the  appellant, 
their  Lordships  were  dearly  of  opinion  tnat  the 
case  depends  upon  the  municipal  law  of  Malta, 
and  that  the  judgment  appealed  from  is  in  strict 
accordance  with  that  law.  It  is  not  nece!<sary  to 
rely  upon  the  common  law ;  although  in  forming 
an  opinion  upon  the  case  their  Lordships  have 
been  much  inaebted  to  the  learned  judges  of  the 
Second  Hall  for  the  learning  and  ability  with 
which  they  have  discussed  the  numerous  civil  law 
authorities  which  counsel  brought  under  their 
notice.  There  are  in  the  papers  before  us  two 
instances  of  legitimation  by  the  Grand  Master,  of 
children  whose  parents  were  not  free  to  marry, 
taken  from  the  Maltese  Becord^,  before  the 
promulgation  of  the  Code  Bohan.  One  of  these 
18  the  case,  in  1753,  of  Marco  Antonio  Borg,  the 
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son  of  Dr.  Martino  Formosa,  bom  ex  damnaia 
eoUu,  who  was  declared  to  have  the  same  rights 
of  succession  to  his  father,  as  a  le^timate  and 
natural  son  procreated  of  lawful  marriage,  excapti* 
bonit  ex  fideieommisao  j^ovenieniibua,  ne  legittmU 
et  ex  legitimo  matrimonio  procreatia  ad  Hia  vocaiit 
prcBJudieium  inferaiur.  The  other  is  the  case,  in. 
1771,  of  Anna  Maria,  the  illegitimate  daughter  of 
Andrea  Dibarro,  a  married  man,  by  a  single 
woman;  and  to  her  also  were  granted  all  tne 
privileges  allowed  by  law  to  natural  and  legitimate 
children,  in  so  far  as  concerned  her  father  s  estate, 
exeepii*  bonis  fideieommiiso  lubjeetit.  The  reserva- 
tion attached  to  the  grant  of  legitimation  intheee 
cases  indicates  that,  but  for  the  exception,  the 
legitimated  child  would  have  become  naturalit  et 
legilimuM  for  all  purposes  of  succession,  and  would 
have  taken  as  its  father's  legal  heir,  by  substitu- 
tion as  well  as  ab  inteetato.  The  Code  Bohan  dooa 
not  prescribe  the  mode  of  procedure  with  a  view 
to  the  legitimation  of  children  bom  illegitimate; 
that  was  left  to  the  operation  of  the  law  as  it  then 
stood.  But  provision  is  made  by  sent.  60  of  book 
4,  cap.  1,  with  regard  to  the  effect  of  future  grants 
of  legitimation  by  the  Grand  Master,  expressed  in 
general  terms,  upon  the  interests  of  sabstitutes 
under  fideieommiua  or  entails.  In  order  to 
appreciate  the  meaning  of  sect.  60,  it  is  necessary 
to  refer  to  the  context  of  the  preceding  sections, 
57,  58,  and  59.  These  clauses  are  as  follows: 
Sect.  57.  "  It  shall  not  be  permitted  to  parents  to 
give,  leave  by  will,  or  in  any  other  manner  what- 
soever cause  to  pass  out  of  their  substance  to 
legitimated  chilaren  more  than  the  smallest 
portion  that  shall  fall  to  any  one  of  their  children, 
g^randchildren,  and  great-grandchildren,  legitimate 
and  natural  born  of  lawful  marriage."  Sect.  58. 
"  Then  to  children  who  are  natural,  spurious,  or 
in  any  other  way  whatever  illegitimate,  if  there 
are  legitimate  and  natural  children,  alimony  must 
be  left  by  will,  and  in  default  of  legitimate  and 
natural  children,  or  of  their  descendants,  also 
legitimate  and  natural,  it  shall  be  lawful  to  devise 
to  them  one  half  of  the  estate,  and  the  other  half 
shall  go  to  such  ascendants  or  other  relations  as 
are  coor  and  next  of  kin,  the  rule  of  succession 
ah  inteatato  bein^  observed,  if  there  be  such 
relations,  and  failing  them,  it  shall  be  lawful  to 
leave  by  will  to  the  said  illegitimate  children  the 
entire  estate  to  the  exclusion  of  others."  Sect.  59. 
"Parents  will  also  be  bonnd  to  leave  by  will 
to  incestuous,  adulterous,  and  similar  children 
what  is  necessary  for  their  aliment."  Sect.  60. 
"Any  legitimation  whatever  of  the  children 
mentioned  in  the  foregoing  sections  57  and  58 
that  shall  be  granted  by  ns  shall  always  be,  and 
be  understood  to  be,  granted  without  any  pre- 
judice to  legitimate  and  natural  children,  ia 
respect  also  of  such  property  as  is  subject  to 
entail  founded  by  an  ascendant  or  a  collateral." 
It  appears  to  their  Lordships  to  be  clear  in  the 
first  place,  that,  as  pointed  out  by  the  learned 
judges  in  the  court  below,  legitimated  children 
are,  in  sects.  57  and  58,  dealt  with  as  "  legitimi  et 
natnrales."  Otherwise  there  would  have  been  no 
occasion  for  introducing,  in  sect.  57,  the  words 
"  bom  of  lawful  marriage  "  in  order  to  distinguish 
children  legitimate  by  birth  from  children  having 
the  status  of  legitimacy  by  force  of  rescript. 
Thou  to  bold  that,  in  sect.  58,  children  legitimM 
are  not  included  in  the  expression  "legitimate 
and  natural  "  would,  in  the  case  of  parents  who 
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Iiad  legitimated  children  and  no  lawfully  bom 
offspring,  eive  one  half  of  their  estate  to  needy 
next  of  kin  by  force  of  law,  and  enable  the  parents 
to  devise  the  remaining  half  to  their  bastara  issue, 
to  the  entire  esclasion  of  the  legitimati.  It  was 
nnnecessary  to  repeat  the  qualifying  expression 
"  bom  of  lawful  marriage  "  in  sect.  60,  where  the 
context  plainly  shows  that  legitimated  children 
are  contrasted  with  those  who  are  legitimate  by 
birth.  In  the  second  place,  it  is,  in  the  opinion  of 
their  Lordships,  equally  clear  that  the  provisions 
of  sect.  60  apply  to  bastards  of  every  denomination, 
who  may  be  admitted  by  rescript  to  the  status  of 
legitimacy.  In  that  section,  the  recipients  of  the 
benefits  of  legitimation  are  described  as  "the 
children  mentioned  in  the  foregoing  sections  57 
and  58."  Sect.  57  simply  mentions  "  legitimated 
children/'  or,  in  other  words,  all  legitimated 
children.  Sect.  58  makes  mention,  not  only  of 
children  who  are  natural  or  spurious  (a  definition 
which  would  not  have  exhausted  the  category  of 
bastards),  bat  of  those  who  are  "in  any  other  way 
whatever  illegitimate."  Now  "  illegitimate "  is 
not  a  term  confined  to  any  particular  class  of 
bastards,  it  includes  every  child  born  out  of  law- 
ful wedlock,  irres^ctive  of  the  character  of  the 
connection  to  which  it  owes  its  birth.  In  the 
third  place,  their  Lordships  are  satisfied  that  the 
provisions  of  sect.  60,  with  respect  to  property 
untailed  by  an  ascendant  or  collateral,  were  merely 
intended  to  protect  the  interests  of  the  lawfully 
procreated  descendants  of  the  same  parent  in  a 
question  with  his  legitimated  children,  and  that 
tnCT'  were  not  intended  to  prevent  the  legitimated 
children  from  taking  under  an  entail,  and  his 
heirs  legitimi  et  imtvralea,  in  priority  to  his 
collateral  heirs.  The  limitations  to  a  fideicom- 
miasum  may  nevertheless  be  so  expressed  as  to 
exclude  from  succession  children  not  bom  in 
lawful  wedlock,  and  in  that  case  collateral  heirs 
must  be  preferred  to  descendants  legitimati,  not 
nnder  the  provisions  of  sect.  60,  but  by  force  of 
the  limitation.  In  cases  where  the  terms  of  the 
entail  do  not  exclude  them,  the  Code  Bohan  by 

J  (lain  implication  recognises  the  legal  right  of 
egitimatt  to  take  as  suDstitutes,  failing  lawfully 
begotten  issue  of  their  parent.  Sect.  60  is  not 
intelligible  except  upon  the  assumption  that  by 
the  law  of  Malta  the  legitimatus  had  that  right, 
and  that,  in  order  to  g^ve  a  preference,  in  entailed 
succession,  to  the  issue  of  his  parents'  lawful 
marriage,  express  legislation  was  necessary.  The 
enactments  of  sect.  60  annex  to  every  subsequent 
act  of  legitimation  an  implied  restriction  of  the 
legitimated  child's  rights  of  succession,  which, 
prior  to  1784,  would,  if  the  Grand  Master  had 
thought  proper  to  enforce  it,  have  been  inserted 
in  his  flat  authorising  the  Act.  Indeed,  the  enact- 
ments go  farther  than  that,  because  they  convey 
to  the  lieges  of  Malta  the  intimation  that  in 
future  the  Grand  Master  will  grant  legitimation 
in  terms  of  the  Code,  and  apon  no  other  condition. 
In  these  circnmstances,  it  is  not  remarkable  that 
Bot  a  single  instance  has  been  produced,  of  legiti- 
mation par  reseriptum  principis  after  the  enactment 
of  the  Code  Bohan,  in  which  a  aalvo  jure  clause 
has  been  inserted,  as  in  the  previous  cases  of 
Marco  Antonio  Formosa  and  Anna  Maria  Dibarro. 
In  cases  occurring  under  the  Code,  legitimation 
seems  to  have  been  invariably  granted  in  terms 
of  law ;  and  the  decree  of  the  court  legitimating 
the  respondent  forms  no  objection  to  that  rule. 


He  is  simply  declared  to  be  legitimate  "  for  all 
the  effects  of  law,  and  in  the  best  jxissible  way 
known  to  the  law."  That  it  was  the  practice  of 
the  British  Governor  of  Malta,  and  afterwards  of 
the  Third  Hall  of  the  Civil  Court,  to  confer  the 
status  and  privileges  of  legitimacy  (so  far  as 
allowed  by  the  code)  upon  chddren  born,  like  the 
appellant,  ex  uxoraio  et  toltUa,  is  attested  by  the 
cases  which  hare  been  put  in  evidence.  In  point 
of  fact,  the  Governor  and  the  court  have,  in  such, 
cases,  successively  exercised  the  same  power  of 
conferring  legitimacy  which  admittedly  belonged 
to  the  Grand  Master.  The  respondent  and  his 
father  Paolo  Antonio  were  illegitimates  of  the 
same  class.  Whatever  may  have  been  the  casein 
regard  to  the  respondent,  it  is  obvious  that  the 
whole  circumstances  of  his  father's  birth  were 
known  to  the  civil  judge,  to  whom  the  petition  of 
Paolo  Ciantar  was  referred  for  inquiry.  The 
learned  judge  reported  in  favour  of  the  application, 
upon  the  special  ground  that  "  snch  a  benefit  is 
not  in  these  days  customarily  denied  either  to 
spurious,  adulterous,  or  even  to  incestuous  chil- 
dren ; "  and  acting  upon  that  advice  the  Governor 
granted  the  prayer  of  the  petition.  It  also  appears 
that  his  Excellency  had  previously,  in  Dec. 
1809,  granted  legitimation  to  the  child  of  Yincenzo 
Mattel,  a  married  man,  the  mother  being  annuu> 
ried.  After  the  transfer  of  jurisdiction,  it  is 
proved  that  the  court,  in  the  exercise  of  its  new 
functions,  legitimated,  "  in  the  terms  prescribed 
by  the  municipal  law,"  two  more  of  "Vinoenzo 
Mattel's  children,  bastards  of  the  same  class,  and 
by  the  same  mother,  the  one  in  Feb.  1815, 
and  the  other  in  June  1820.  On  the  23rd  June 
1824  the  court  granted  the  like  privilege,  in 
terms  of  law,  to  Marianna  Naudi,  the  daughter  of 
an  unmarried  man  and  a  married  woman,  and 
therefore  an  adulterons  child,  there  being,  in  the 
case  of  such  illicit  connection,  what  the  civilians 
term  invaeio  tori.  In  April  1837,  npon  the 
petition  of  Mariantonia,  tne  wife  of  Yincenzo 
Mattel,  no  less  than  three  of  her  adulterous  issue 
were  legitimated  in  terms  of  the  municipal  laws  ; 
and,  in  the  same  year,  a  similar  favour  was  ex- 
tended to  the  bastard  children  of  married  women 
in  the  three  other  cases  of  Luigi  Tedesco,  Salvatore 
Ellul,  and  Filippo  Manicolo.  These  cases  are 
conclusive  in  regard  to  the  practice  followed  by 
the  court  between  1814  and  1839;  but  it  is  a 
necessary  consequence  of  the  appellant's  areu- 
ment  that,  in  every  one  of  them,  the  court  exceeded 
its  jurisdiction,  and  usurped  the  sovereign  autho- 
rity of  the  State.  Their  Lordships  are  unable  to 
come  to  that  conclusion.  If  tne  granting  of 
legritimation  to  children  in  the  position  of  the 
respondent  had  been  a  matter  wholly  dependent 
upon  the  arbitrary  exercise  of  Imperial  power,  it 
might  have  been  plausibly  contended  that  the 
right  was  a  prerogative  of,  and  could  not  bs 
severed  from  the  supreme  authority.  But  that 
was  not  the  case  in  Malta.  An  application  for 
the  legitimation  of  a  child,  whether  bom  es 
eonjugato  et  solutd  or  of  two  persons  free  to 
marry,  was  a  jucm-judicial  proceeding,  and  was 
disposed  of  by  the  head  of  tne  State,  upon  well- 
recognised  considerations,  and  with  the  assistance 
and  advice  of  a  judge  of  the  Civil  Court.  Power 
or  jurisdiction  of  that  kind  may,  with  perfect 
propriety,  and  without  any  violation  of  constitu- 
tional principles,  be  delegated  to  a  court  of  justice. 
Their  Lordships  do  not  doubt  that  the  exercise  of 
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anch  jonsdiction  vas  wHhin  the  eompetencyof 
the  Goyemor  of  Malta,  cnr  that  he  had  the  power 
to  transfer  it  to  the  Ciyil  Goart.  In  their  opinion, 
the  terms  of  the  Ordinance  of  1814  are  so  tramed 
88  to  giye  jurisdiction  to  the  court  in  the  case  of 
erer^'  petition  for  legitimate  rights,  which, 
according  to  previous  practice,  woiud  have  been 
referred  to  a  judge,  for  inquiry  and  report,  by  the 
Grand  Master  or  the  Governor.  The  practice  of 
remittin|;  to  a  judge  in  such  cases  as  that  of  Anna 
Maria  Dibarro  in  1771,  or  that  of  Paolo  Antonio 
Giantar  in  1810,  being  sufficiently  established,  it 
necessarily  follows  that,  in  1839,  the  court  bad 
jurisdiction  to  grant  legitimation  to  the  respon- 
dent. Assuming,  in  the  meantime,  that  toere 
was  no  flaw  in  the  proceedings,  the  effect  of  the 
decree  and  consequent  notarial  act  of  1839  was  to 
give  to  the  respondent  the  character  and  rights  of 
a  child  legiiitniu  ef  naturalia,  so  far  as  permitted 
by  the  mnnicipal  law.  Upon  the  decease  of  his 
father,  without  issue  lawfully  bom,  who  would 
have  succeeded  in  priority  to  him  according  to 
the  Code  Bohan,  the  respondent  became  entitled 
to  take  nnder  the  fideieommitsum  created  by  the 
will  of  Paolo  Giantar,  unless  it  were  shown  to 
have  been  the  intention  of  the  testator  to  exclude 
legitimated  children  from  his  succession.  The 
wul  contains  no  expression  which  could  with  the 
least  plausibility  be  construed  as  indicating  an 
intention  of  that  kind.  On  the  contrary,  the 
testator,  tn  gremio  of  the  instrument,  specially 
refers  to  the  notarial  act  by  which  he  carried  out 
the  fiat  of  the  Groremor  legitimating  Paolo 
Antonio,  his  universal  heir  ;  and,  in  that  act,  ha 
expressly  declares  Paolo  Antonio  to  be  his  legiti- 
mate and  natural  son.  The  respondent,  at  the 
time  of  his  father's  dearth,  was,  so  far  as  concerned 
legitimacy,  in  parieaau  with  Paolo  Antonio,  at  the 
time  the  will  was  made;  and,  were  it  necessary  to 
decide  the  point  for  the  purposes  of  this  case,  it 
wionld  be  difficult  to  hold  that  the  testator,  whilst 
he  by  reference  f  ally  recognised  his  own  legiti- 
mated son  as  fiiiua  leffitinuu  et  naturalU,  intended 
to  deny  to  a  grandson  similarly  legitimated,  the 
diaracter  of  a  legitimate  and  iwtural  child.  The 
appellant's  argument,  founded  upon  alleged  irregu- 
larities in  tbe  proceedings  of  1839,  requires  a 
brief  notice.  It  is  said  that  the  nearest  next  of 
kin  of  Paolo  Giantar  ought  to  have  been  cited, 
and  that  the  fact  of  Paolo  Antonio  being  a  married 
man  ought  to  have  been  disclosed ;  that  the  court, 
if  the  next  of  kin  had  appeared  for  their  interest, 
and  explained  the  circnmstancns  of  the  respon- 
dent's birth,  would,  in  all  probability,  have 
inserted  a  condition  in  the  decree,  in  order  to 
prevent  their  right  of  succession  under  the  will 
irom  being  prejudiced  by  his  legitimation.  That 
opportunity  not  having  been  conceded  to  them,  it 
was  argued  that  tbe  respondent'.s  legitimation 
must  be  treated  as  surreptitious  and  void  in  law. 
But  a  petition  tor  the  legitimation  of  a  child  is 
not  a  proceeding  in  foro  amlradidorio.  It  is  an 
appeal  to  the  voluntary  jurisdiction  of  theprittcsp* 
or  of  the  court,  whose  exercise  of  that  jurisdiction 
is  governed  by  considerations  derived  from  the 
state  of  the  parents'  family  and  the  interests  of 
the  child  sought  to  be  legitimated.  No  case  has 
been  referred  to,  since  the  date  of  the  Code 
fi<dian,  in  which  persons  whose  interests  might 
be  affected  by  the  legitimation  were  cited  aa 
parties  or  have  appeared  for  tiieir  interest.  The 
suggestion  that  tbe  court  might  have  attadied  a 


condition  for  the  protection  of  tbe  nest  of  kin  does 
not  commend  itself  to  their  Lordships.  In  their 
opinion,  the  court  had  no  power  to  impose  con- 
ditions of  that  kind.  The  Ordinance  of  1814  gave 
the  court  power  to  grant  Intimation  (as  it  has 
been  in  use  to  do)  in  terms  of  law,  or,  in  other 
words,  to  grant  the  status  of  legitimacy,  leaving 
it  to  the  municipal  law  to  determine  what  its 
effects  are  to  be.  Then,  as  to  the  alleged  non- 
disclosure of  Paolo  Antonio's  marriaee.  The  fact 
does  not  appear  in  the  petition  or  tbe  decree  of 
court,  whicn,  together  with  the  notarial  act,  form 
the  written  record  of  the  proceeding.  The  decree 
bears  that  the  court,  before  granting  the  prayer 
of  the  petition,  had  "  obtained  the  necessary  in- 
formation," but  what  that  information  was  nowhere 
appears.  Presumably,  such  information  compre- 
hended fall  details  as  to  the  position  of  the  fatner, 
and  the  condition  of  the  family  of  which  Paolo 
Antonio,  then  an  infant  six  years  of  age,  was  about 
to  be  made  A  legitimated  member.  It  is  impos- 
sible to  affirm  that  the  court  was  in  ignorance  of 
the  fact,  or  even  that  it  was  probably  ignorant. 
In  these  circumstances  their  Lordships  are  of 
opinion  that  the  presumption  omnia  rile  el  eolen- 
niter  acta  implies.  It  would  be  contrary  to  all 
principle  to  set  aside  a  decree  affecting  status, 
after  the  lapse  of  thirty-eight  years,  upon  such 
slender  and  conjectural  grounds.  Besiaes,  their 
Lordships  are  by  no  means  satisfied  that,  if  it 
were  substantively  proved  that  the  judge  w1m> 
gave  the  decree  had  no  knowledge  of  Paolo  Au" 
tonic's  marriage,  the  decree  ought  therefore  to  bd 
set  aside.  Having  regard  to  the  precedents 
already  referred  to,  it  does  not  appear  to  their 
Lordships  that  his  knowledge  of  tne  fact  would 
have  raised  any  impediment  to  the  granting  of  th« 
decree.  Their  Lordships  will  therefore  hnmbly 
advise  Her  Majesty  that  the  judgment  appealed 
from  ought  to  be  affirmed,  and  this  appeal  dis- 
missed, with  costs  to  be  pud  by  the  appellant. 
Solicitors  for  the  appellants,  T.  Cooper  and  Go, 
Solicitors  for  the  respondent.  Ward,  MiU», 
Witham,  and  Lambert. 
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(Before  CorroK,  Bowxv,  and  Fet,  L  JJ.) 

Be  Glaske  ;  CooMBB  v.  Castxe.  (a) 

AFFEAI.  FBOK  THS   CHAXCXKT  DIVISIOK. 

Mortgage — After-acquired,  property — Anignmmi  of 
— Validity — Uncertainty — "  EntiUed  under  any 
V){U  " — THvitible  covenant. 

A  mortgagor  iy  deed  assigned  to  the  mortgagee  all 
the  hoiuehold  goods  and  live  and  dead  farming 
stock,  tenants  rights  and  interests  of  the  mort- 
gagor of,  in,  or  upon  any  farm  then  held,  or 
which  during  the  security  might  be  held,  by  Mm; 
aJso  all  real  and  personal  estate  to  which  &e 
should  become  entitled  under  the  wUl  of  hit 
father;  also  all  moneys  qf  or  to  which  he  <%«>» 
was,  or  might  during  the  security  heeotne, 
entitled  under  any  settlement,  will,  or  other  doett- 
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ment,  eiiher  in  kit  own  ri^ht,  or  as  the  devitee, 
legatee,  or  neat  of  hin  of  htt  father,  or  any  other 
perton  or  pereont ;  also  a  poliey  of  aetuir- 
anee ;  aleo  aU  other  the  freehold  hereditaments, 
goods,  ehatttis,  effects,  debts,  securities,  documents, 
vouchers,  books  of  account,  fixtures,  and  personal 
property  of,  in,  or  to  v>\ieh  he  was,  or  during 
the  security  should  become,  beneficially  seised, 
posseued,  entitled,  or  interested,  for  any  vested, 
contingent,  or  possible  estate  or  interest;  with 
full  right  and  tttle  to  enter  and  possess. 

The  mortgagor  afiervjards  became  entitled  under  a 
will  to  a  share  of  the  personal  estate  of  a  testator. 

Held  {affirming  the  decision  of  Kay,  J.)  56  L.  T. 
Rep.  N.  8.  467,  that  the  cusignment  was  a 
divisible  one,  and  that  the  portion  of  it  which 
related  to  property  derived  under  any  will  was 
not  too  vagve  to  be  enforced. 

field,  therefore,  that  the  property  coming  to  the 
mortgagor  under  the  wU  in  question  passed 
under  the  assignment. 

Belding  v.  Read  (S  H.  ^  G.  955)  questioned. 

Be  D'Epinenil ;  Tadman  v.  D'Epinenil  (47  L.  T. 
Rep.  N.  S.  167  ;  20  Ch.  Div.  758)  and  The 
OfBcial  Beceiver  «.  Tailby  (65  L.  T.  Rep.  N.  S. 
626;  18  Q.  B.  Div.  25)  distinguished. 

Thohas  Clarke  by  his  will,  dated  the  30th  Aug. 
1876,  after  appointing  Bobert  Grorton  Coombe 
and  James  Josslyn  to  be  the  executors  and 
troatees  thereof,  directed  that  his  trnstees  should 
hold  his  residuary  real  and  personal  estate  upon 
trust  for  such  of  his  nephews  and  nieces,  being 
children  of  any  brother  or  sister  of  his,  as  should 
be  living  at  the  time  of  his  decease,  and  for  such 
child  or  children  attaining  the  age  of  twenty-one 
years  of  any  of  his  nephews  or  nieces  who  might 
have  died  in  his  lifetime  leaving  a  child  or 
children  who  might  survive  him,  the  objects  of 
that  trust  taking  as  tenants  in  common,  and  as 
between  or  among  the  members  of  each  of  the 
two  classes  in  equal  shares,  but  the  chUd  or 
children  of  any  nephew  or  niece  of  his  who  might 
have  died  in  his  lifetime  should  take  the  part  or 
share  only  which  his,  her,  or  their  parent  would 
have  taken  if  living  at  the  time  of  his  decease. 

One  of  the  nephews  of  Thomas  Clarke  was 
Cteorge  Bere  Farr  Hart,  the  only  child  of  Jane 
Clarke  (a  sister  of  Thomas  Clarke),  who  married 
Greorge  Hart,  and  died  in  Thomas  Clarke's  life- 
time. 

By  an  indenture  ot  mortgage,  dated  the  18th 
Jan.*  1876,  and  made  between  George  B.  F.  Hart 
(thereinafter  called  "  the  mortgagor  "  of  the  one 
part)  and  Thomas  Worraker,  the  secretary  of  the 
South  Essex  Equitable  Investment  and  Advance 
Company  Limited  (thereinafter  called  "  the  mort- 
gagee "  of  the  other  part),  in  consideration  of  the 
sum  of  8002.  lent  by  the  mortgagee  to  the  mort- 
gagor, the  mortgagor,  in  exercise  of  all  powers, 
appointed  to  the  use  thereinafter  limited,  and  did 
Mso  grant,  release,  and  assign  unto  the  mortgagee 
all  the  household  goods  and  also  all  the  live  and 
dead  farming  stock,  tenant's  rights,  and  interests 
of  the  mortgagor  of,  in,  or  upon  any  farm  then 
beld,  or  which  during  that  security  mis^ht  be 
held  by  the  mortgagor;  also  all  real  and  per- 
sonal estate  to  which  the  mortntgor  should 
become  entitled  under  the  will  <n  ms  &ther 
George  Hart;  also  all  moneys  of  or  to  which 
be  then  was  or  might  during  that  security  become 
entitled  under  ai^  settlement,  will,  or  other  docu- 


ment, either  in  his  own  ri^ht  or  as  the  devisee, 
legatee,  or  next  of  kin  of  his  iather,  or  any  other 
person  or  persons ;  also  the  policy  of  assurance  on 
the  life  of  the  mortgagor  in  the  sum  of  lOOM.  and 
numbered  41,134  in  the  Liverpool  and  London  and 
Globe  Insurance  Company ;  also  all  other  the 
freehold  hereditaments,  goods,  chattels,  effects, 
debts,  secnrities,  documents,  vouchers,  books  of 
account,  fixtures,  and  personal  property  of,  in,  or 
to  which  the  mortgagor  was,  or  during  that 
security  should  become  beneficially  seised,  pos- 
sessed, entitled,  or  interested,  for  any  vested,  con- 
tingent, or  possible  estate  or  interest,  with  full 
right  and  title  to  enter  and  possess,  and  for  that 
purpose  to  remove  and  break  every  obstruction  to 
the  free  access  and  entry  in  and  upon  and  over  all 
messuages,  lands,  tenements.and  premises  wherein 
any  such  goods  or  effects  then  were  or  thereafter 
might  be,  or  might  reasonably  be  supposed  to  be, 
except  the  necessary  wearing  apparel  of  the  mort- 
gagor, and  except  that  any  leaseholds  not  therein 
specifically  mentioned,  and  any  interest  of  the 
mortgagor  in  any  lands  or  hereditaments  which 
he  then  held  or  might  hold  as  tenant  not  therein 
specifically  mentioned,  were  not  and  shonid  not  be 
deemed  or  constmed  to  be  included  in  the  assign- 
ment thereinbefore  contained,  nnlees  and  until 
the  mortgagee,  or  some  solicitor,  agent,  executor, 
or  administrator  of  the  mortgagee,  by  writing 
indorsed  thereon  or  referring  thereto,  sfaoula 
declare  the  same  to  be  included  therein;  and 
immediately  upon  such  writing  being  made  the 
leaseholds  or  interest  in  lands  as  tenant  to  which 
such  writing  should  refer  shonid  immediately 
thereupon,  and  the  foregoing  assignment  should 
at  all  times  thereafter  ho  read  and  oonstrtied  as 
if  such  leaseholds  or  interest  in  lands  as  tenant, 
as  the  case  might  be,  had  been  specifically  men- 
tioned therein,  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding,  to  hold  unto  and  to  the 
use  of  the  mortgagee,  his  heirs,  executors, 
administrators,  and  assigns,  by  way  of  mortgage 
for  securing  the  repayment  to  the  mortgagee  of 
the  said  sum  of  SOOL,  and  all  further  sums  in 
which  the  mortgagor  shonid  thereafter  be  indebted 
to  the  mortgagee ;  and  it  was  provided  that  all 
effects  in  which  the  mortgagor  shonid  daring 
that  secnrity  have  any  interest  should,  as 
between  the  parties  thereto,  and  every  person 
claiming  under  or  in  trust  for  them  respectively, 
be  deemed  to  be  included  in  and  to  pass  by  the 
assignment  thereinbefore  contained,  except  only 
as  thereinbefore  expressed. 

At  the  dato  of  such  indenture  George  Hart,  the 
father  of  George  B.  F.  Hart,  was  living. 

By  an  indenture  of  mortgage,  dated  the  22nd 
March  1877,  and  made  between  George  B.  F. 
Hart  and  Thomas  Worraker,  in  conaideTation  of 
1501.  lent  by  the  mortgagee  to  the  mortgagor, 
the  mortgagor,  in  exercise  of  all  powers,  appointed 
to  the  use  thereinafter  limited,  and  did  also  grant, 
release,  and  assign  unto  the  mortgagee  tOl  the 
freehold  hereditaments,  goods,  chattels,  effects, 
debts,  secnrities,  documents,  vouchei-s,  books  of 
account,  fixtures,  and  personal  property  o^  in,  or 
to  which  the  mortgagor  was  or  during  that 
security  should  become  beneficially  seisoo,  pos- 
sessed, entitled,  or  interested  for  any  vested,  con- 
tingent, or  possible  estate  or  interest,  to  hold  unto 
and  to  the  use  of  the  mortg;agee,  his  heirs,  exe- 
oators,  administrators,  and  assigns,  according  to 
the  nature  and  tenure  thereof./  '  i 
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The  mon^a  secnred  hv  the  indentures  of  the 
18th  Jan.  1876  and  the  22nd  March  1877  were 
farther  secnred  by  the  joint  and  several  promis- 
sory note  of  Greorge  B.  F.  Hart  and  his  uncle 
Henry  Hart. 

In  April  1881  George  B.  F.  Hart  filed  a  peti- 
tion for  liquidation  of  bis  affairs,  and  George 
Bridge  Hilliard  was  duly  appointed  trustee  un(£r 
Bach  liquidation. 

George  B.  F.  Hart  had  not  yet  obtained  his 
order  of  discharge. 

Thomas  Clarke  died  on  the  13th  Sept.  1884. 

In  pursuance  of  the  power  and  discretion  con- 
ferrea  upon  the  trustees  by  the  will  of  Thomas 
Clarke,  Robert  Gorton  Coombe,  who  was  the  sole 
acting  trustee,  sold  and  converted  the  testator's 
real  and  personal  estate  into  cash,  and  the  pro- 
duce of  the  rusidaary  real  and  personal  estate 
had,  under  'the  trusts  of  the  will,  been  divided 
among  or  invested  for  the  benefit  of  the  nephews 
and  nieces  of  the  testator  who  were  living  at  his 
death,  and  the  children  of  those  nephews  and 
nieces  who  died  in  the  testator's  lifetime  having  a 
child  or  children  who  survived  the  testator  (sach 
nephews  and  nieces  being  twenty-three  in  number) 
except  the  share  of  George  B.  F.  Hart.  This 
share  the  trustee  had  retained. 

Henry  Hart,  the  uncle  of  G.  B.  F.  Hart,  had 
died  in  March  1882. 

Afoer  the  death  of  Henry  Hart,  a  claim  was 
made  by  Thomas  Worraker  on  his  executors, 
Charles  Carter  and  William  Joseph  Carter,  which 
claim  was  eventually  compromised  by  their  paying 
to  Thomas  Worraker,  on  behalf  of  the  company, 
lOOOI.,  Thomas  Worraker  and  the  oompanyagrne- 
ing  to  assign  to  Charles  Carter  and  William 
Joseph  Cfu-ter  the  benefit  of  the  two  indentures 
of  the  18th  Jan.  1876  and  the  22n<l  March 
1877. 

Accordingly,  by  an  indenture  dated  the  15th 
May  1885,  and  made  between  Thomas  Worraker 
of  the  first  part,  the  company  of  the  second  part, 
Thomas  Aldham  and  Henry  George  Sansom,  the 
liquidators  of  the  company,  of  the  third  part, 
and  Charles  Carter  and  William  Joseph  Carter  of 
the  fourth  part,  Thomas  Worraker,  the  liquid- 
ators, and  the  company,  for  the  consideration 
therein  mentioned,  assigned  and  transferred  unto 
Charles  Carter  and  William  Joseph  Carter  such 
part  or  parts  as  were  then  subsisting  and  had  not 
oeen  got  in  or  disposed  of,  of  and  in  the  personal 
property  mentioned  in  the  two  indentures  of  the 
18th  Jan.  1876  and  the  22nd  March  1877,  or 
either  of  them,  and  the  full  benefit  of  all  costs, 
powers  and  authorities,  rights  and  remedies, 
granted  to  Thomas  Worraker  by  such  indentures, 
or  either  of  them,  and  all  the  then  subsisting 
estate,  right,  title,  claims  and  demands  of  the 
assignors,  or  either  of  them,  under  or  by  virtue 
of  such  indentures,  or  either  of  them,  to  hold 
unto  the  said  Charles  Carter  and  William  Joseph 
Carter,  their  executors,  administrators,  and 
assigns,  subject  to  such  equity  of  redemption  as 
was  then  subsisting  under  the  two  indentures,  or 
either  of  them. 

At  the  date  of  Thomas  Clarke's  death  the  two 
indentures  of  the  18th  Jan.  1876  and  the  22nd 
March  1877  were  held  by  the  liquidators  of  the 
company;  and  soon  after  the  death  of  Thomas 
Clarke,  viz.,  on  the  19th  Sept.  1884,  the  solicitors 
for  Thomas  Worraker  and  for  the  liquidators  of 
the   company,  gave  notice   to   Bobert    Gorton 


Coombe  of  the  two  indentures,  and  stated  that 
such  indentures  assigned  to  Thomas  Worraker 
all  moneys  which  George  B.  F.  Hart  might  there- 
after become  entitled  to  under  any  settlement, 
will,  or  other  document,  and  all  other  personal 
property  which  Greorge  B.  F.  Hart  might  there- 
after become  entitled  to. 

The  share  of  George  B.  P.  Hart  under  the  will 
of  Thomas  Clarke,  without  deducting  anything 
for  costs  and  expenses  in  relation  to  such  share, 
amounted  to  the  sum  of  1847.  6s. 

Charles  Carter  and  William  Joseph  Carter 
claimed  George  B.  F.  Hart's  share  as  transferees 
of  the  mortgages  of  the  18th  Jan.  1876  and  the 
22nd  March  1877,  their  contention  being  that  the 
share  could  not  pass  to  George  Bridge  Hilliard, 
the  trustee  under  Greorge  B.  F.  Hart's  liquidation, 
who  was  the  other  claimant,  as  it  had  not  at  that 
date  (April  1881)  become  subject  to  the  mort- 
gages. 

An  originating  summons  was  taken  ont  on 
behalf  of  Sobert  Gorton  Coombe  against  Charles 
Carter,  William  Joseph  Carter,  George  Bridge 
Hilliard,  and  Charles  Clarke,  asking  for  the 
determination  of  the  question  to  whom  should  be 
paid  the  share  of  the  estate  of  Thomas  Clarke  by 
his  will  expressed  to  be  given  to  George  B.  F. 
Hart. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kay,  J.  in  Feb.  1887. 
His  Lordship  held  that  the  contract  was  divisible, 
and  was  not  void  for  uncertainty  as  to  the  part 
relating  to  property  derived  under  any  will ;  and 
that,  tnereiore,  the  property  in  question  was 
bound  by  the  mortgages  :  (56  L.  T.  Bep.  N.  S.  467.) 

From  that  decision  George  Bridge  Hilliard 
appealed. 

The  appeal  came  on  for  hearing  on  the  29th 
and  30th  July  1887. 

Begg  for  the  appellant. — This  case  is  governed 
by  that  of  Tlie  Offieial  Receiver  aa  Truifee  of  Izon, 
a  Bankrupt,  r.  Taaby  (54  L.  T.  Rep.  N.  S.  847; 
65  lb.  626  J  17  Q.  B.  Div.  88 ;  18  lb.  26).  The 
cases  as  to  assignment  of  future-acquired  pro- 
perty depend  on  the  doctrine  of  specific  per- 
formance : 

Holroyd  v.  Xanhall,  7  L.  T.  Hap.  N.  S.  178: 
10  A.  of  L.  Ca«.  191. 
In  order  to  make  an  assignment  of  that  kind 
effectual  in  equity,  it  must  be  eauivalent  to  a 
contract  of  which  the  courts  would  aecree  specific 
performance.  The  same  point  is  put  very  clearly 
in  Collier  v.  I$aae»  (45  L.  T.  Bep.  N.  S.  567; 
19  Ch.  Div.  342,  861).  In  the  present  case  the 
covenant  is  too  vague  to  be  specifically  per- 
formed: 

lie    Count   D'Bpineuil :    Tadman   v.    D'Spineuil, 

47  L.  T.  Hep.  N.  8. 157  ;  20  Ch.  Div.  758; 
Belding  t.  Bead,  3  H.  A  C.  955 ; 
The  Official  Beeaiver  t.  Tailby  (iibi  tup.). 

A  covenant  to  settle  a  wife's  after-acquired  pro- 
perty, inserted  in  a  marriage  settlement,  is  treated 
as  an  exception  to  the  rule  by  which  deeds  are  held 
void  for  uncertainty : 

Hardey  r.  Oreen,  12  Beav.  182 ; 

Tate  Lee  on  Bankruptay,  3rd  edit.  pp.  355,  356. 

Such  a  covenant  as  that  is  limited  in  duration. 
It  only  operates  during  the  continuance  of  the 
coverture.  This  is  a  contract  in  gross,  and  is 
indivisible.  Consequently  it  is  void  for  uncer- 
tainty. There  is  nothing  unreasonable  in  all  a 
married  woman's  property  being  settled.    But  it 
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is  against  pnblio  policy  for  a  man  to  assign  all 
his  property,  present  and  fntnre.  It  would  pre- 
Tent  him  from  getting  his  living,  and  would  be  a 
fraud  upon  the  creditors  of  the  mortgagor. 

E.  Widdrington  Byrne  for  the  mortgagees. — 
This  case  is  quite  different  from  that  of  The 
Official  Receiver  y.  TaiUty  {ubi  eup.).  In  this 
case  the  contract  is  divisible.  The  assignment 
of  futnre  property  operates  as  a  covenant  to 
assign  it,  whicn  will  be  enforced  in  equity,  as  it 
is  for  valuable  consideration.  If  such  a  covenant 
is  good  in  a  marriage  settlement,  why  is  it  not 
good  in  a  mortgage,  which  is  equally  tor  valuable 
consideration?  A  covenant  to  convey  fntnre 
property  is  not  too  vague  if  at  the  time  when  the 
conveyance  is  made  the  property  is  ascertained : 

Bennett  v.  Cooper,  9  Beav.  252 ; 

Collier  r.  Itaaee  («W  nip.). 
It  is  a  question  as  to  the  exact  meaning  of  these 
particular  mortgages.  If  a  covenant  deals  with  the 
whole  of  a  man's  property  in  gross,  it  is  no  doubt 
too  vague.  It  is  immaterial,  however,  in  the 
present  case  whether  the  general  words  in  this 
mortgage  are  or  not  too  vague  or  too  wide,  because 
the  covenant  to  asRign  is  divisible.  If  the  cove- 
nant like  the  present  is  severable,  and  can  be 
enforced  as  to  part  of  it,  then  it  is  net  too  vague. 
There  is  here  a  distinct  covenant  to  convey  all 
jHvperty  that  may  come  to  the  mortgagor  by  will, 
and  where  the  agx^i>cnt  is  divisible  the  court 
will  enforce  it  as  to  that  part  which  relates  to 
property  which  is  ascertainable : 

ClemenU  v.  Matthews,  11  Q.  B.  Div.  808. 
In  TJie  Official  Receiver  v.  Tailhy  (uhi  tup.)  and 
Bdding  v.  Read  {uhi  lup.)  the  court  held  tbal  the 
agreements  to  assign  were  not  divisible.  Those 
cases  are  consequently  not  authorities  against  my 
contention. 

Yaie  Lee  for  the  pUintifE.  ^^  ^^^  ^,,^ 

Atig.  3,  1887. — The  following  judgments  were 
delivered : 

Cotton,  L.J.— This  is  an  appeal  by  one  of  the 
defendants  from  a  judgment  of  Eay,  J.,  who  held 
that  as  between  mortgagees  and  the  trustees  in 
bankruptcy  of  the  mortgagor,  the  mortgagees 
were  entitled  to  a  legacy  bequeathed  to  the  mort- 
gager, fiy  a  deed,  dated  the  18th  Jan.  1876,  the 
mortgagor  assigned  property  which  could  be  dis- 
posed of  at  law,  being  property  to  which  he  was 
then  entitled,  and  also  "  all  moneys  of  or  to 
which  he  now  is  or  may  during  this  security 
become  entitled  under  any  settlement,  will,  or 
other  document,  either  in  his  own  right  or  as 
next  of  kin  of  his  father,  or  any  other  person  or 
persons,"  after  which  followed  very  general  words 
purporting  to  sweep  in  all  the  futnre  property  of 
the  mortgagor.  It  is  clear  that  an  assignment 
cannot  at  law  pass  future  property,  but  it  may  l)o 
made  effectual  against  future  property  on  the 
ground  that  a  conn  of  equity  will,  in  a  suitable 
case,  enforce  it  as  a  contract.  The  question  is, 
whether  this  assignment  gave  the  mortgagee  an 
effectual  charge  upon  a  share  of  the  residuary 
estate  of  the  testator  in  this  action,  which  came 
to  the  mortgagor  in  1884,  on  the  death  of  the 
testator.  It  is  necessary  first  to  consider  the 
principles  on  which  an  assignment  of  property, 
not  existing  at  the  time,  is  made  effectual.  The 
principle  is  that  such  an  assignment  as  regards 
the  non-esiating  property  amounts  to  a  contract 


for  value,  whioh  a  court  of  equity  will  spedfioally 
perform.  That  was  laid  down  by  Lord  Westbarr 
in  Holroyd  v.  MnrehaU  (7  L.  T.  Bep.  N.  S.  172; 
10  H.  of  L.  Gas.  191),  and  I  should  ni>t  have  g(w» 
back  to  this  were  it  not  that  there  seams  to  be  a 
misunderstanding  as  to  the  application  of  tb& 
doctrine  of  specifio  performance  in  these  cases. 
The  ordinary  application  of  the  doctrine  of  specifio 
performance  is  to  compel  a  vendor  or  purchaser 
to  complete  a  contract  for  sale  or  purchase,  a 
contract  which  is  wholly  executory.  Where  saeh 
a  contract  relates  to  goods  the  court  will  not  in 
general  decree  specifio  performance.  Why  is 
thisp  Because  the  court  considers  that  in  general 
damages  are  a  sufBcient  remedy,  and  the  proper 
remedy  for  the  breach  of  a  contract  to  sell  or 
Durchase  goods,  but  that  does  not  apply  to  a 
breach  of  a  contract  relating  to  land.  In  the 
present  case  the  contract  is  not  wholly  executory. 
The  mortgagee  has  performnd  his  part  of  it  by 
advancing  his  money  on  the  faith  of  it,  and  the 
principle  that  damages  are  a  sufiBcient  remedy 
does  not  apply.  Still  there  may  be  groarau 
which  will  induce  a  court  of  equity  to  refuse 
specifio  performance.  It  may  be  that  the  court 
cannot  ascertain  the  property;  in  that  case  it 
will  refuse  to  enforce  toe  contract,  on  the  fpround 
of  vagueness.  That  the  property  cannot  be 
identified  at  the  time  when  the  contract  is  made 
does  not  sigpiify,  if  it  can  ho  identified  at  the 
time  when  the  court  is  asked  to  carry  the 
contract  into  effect.  Ag^in,  a  contract  may 
he  so  wide  that  the  court  might  consider  it 
wrong  tOL  enforce  it — wrong  on  the  ground  that 
if  fully  carried  into  effect  it  would  prevent  the 
party  from  paying  his  debts,  and  deprive  him  of 
the  means  of  subsistence.  Such  an  objecfei<m  waa 
adverted  to  in  jB«  Count  D'EpineiiU  (47  L.  T. 
Kep.  N.  S.  157 ;  20  Ch.  Div.  758).  Having  stated 
these  general  principles,  I  will  proceed  to  consider 
whether  the  present  contract  is  open  to  objections 
which  would  make  it  right  to  refuse  specific  per- 
formance of  it.  In  my  opinion,  the  d^ision  that 
this  legacy  is  effectually  chM'gred  in  favour  of  the 
mortgagee  is  right.  This,  in  my  judgment,  is  a 
divisible  contract.  The  general  words  at  the  end 
of  the  assignment  are  so  wide  that  a  oonrt  of 
eqnity  might  say  they  were  too  wide  to  be 
enforced.  I  do  not  decide  that  question,  for,  in 
my  opinion,  it  is  not  necessary  to  do  so.  We 
have  here  a  distinct  assignment  of  legacies,  and 
that  is  not  too  wide  to  be  enforced.  Is  it  too 
vague  ?  As  I  have  said,  vagueness  comes  to 
nothing  if  the  property  is  definite  at  the  time 
when  the  court  is  asked  to  enforce  the  contract. 
Legacies  are  capaLleof  being  as  readily  identified 
as  anything  that  can  be  mentioned.  Light  is 
thrown  upon  this  subject  by  the  cases  on  cove- 
nants in  marriage  settlements  to  settle  the  wife's 
futnre  property.  It  is  said  that  marriage  nettle- 
ments  are  favoured  instruments,  and  that  the 
oases  on  them  furnish  no  g^uide  as  to  other 
instruments.  I  cannot  agrree  with  this.  It  ia 
true  that  an  agreement  to  settle  a  wife's  future 

Property  is  not  open  to  the  second  objection  I 
ave  mentioned,  for  an  agreement  to  settle  upon 
a  wife  and  her  children  all  property  that  comea 
to  her  during  the  marriage  cannot  be  con- 
sidered unreasonable.  But  as  regards  the  other 
objections,  it  appears  to  me  impossible  to  hold 
that  a  covenant  which  is  not  too  vague  to  be 
executed  when  it  is  found  in  a  settlement  is  too 
igitized  by  V^OOQ IC 
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v»gae  irhen  foond  in  •  mortgEig*.  In  Benmett  t. 
Cooper  (9  Beav.  252)  Lord  Loi^&le  held  that  a 
•eoUateral  secarity,  very  Bimilar  ia  its  nature  to 
the  present,  ought  to  be  ealorced.  The  deacrip- 
tion  there  was,  "  all  snuis  of  money  then  or  there- 
after to  become  dne  to  him,  and  all  legacies  or 
beqaeats  which  had  already  or  might  thereafter 
he  given  or  bequeathed  to  him  or  his  wife,  by 
any  person  whomsoever,"  and  it  was  hold  that 
legacies  sabseonently  beqneathed  to  the  mortgage 
irere  bound.  That  disposes  of  the  present  case, 
bat  I  will  refer  to  some  of  the  cases  cited  to 
vs.  In  BOding  v.  Bead  (3  H.  &  C.  955)  the  court 
appears  to  me  to  have  gone  wrong  on  the  conBtrac- 
tion  of  the  instmment.  Instead  of  treating  it  as  a 
divisible  contract  to  assign  the  effects  to  be  in  or 
iipon  the  assignor's  premises  At  Beedham,  and 
also  to  assign  all  the  personal  estate  to  which 
he  shoold  be  entitled  anywhere  in  Great  Britain, 
they  treated  it  as  one  indivisible  contract,  and  aa 
too  vagne  to  be  enforced.  Perhaps  if  the  contract 
had  been  one  indivisible  contract,  a  coart  of 
'«qnity  might  say  that  it  onght  not  to  be  enforced, 
hecanse  it  wonld  be  almost  impossible  to  ascer- 
tain what  was  included  in  it,  and  because  if 
-enforced  it  wonld  take  away  the  asmgnor's  whole 
Means  of  livelihood.  Mr.  Begg  contended  that 
Hht  jndges  did  not  treat  it  as  an  indivisible  con- 
tmct,  bat  it  appears  to  me  that  they  did,  and  I 
-cerpressed  my  view  to  that  effect  in  Clemtntt  v. 
Maihew  (II  Q.  B.  Siv.  808).  They  had  not,  and 
<ionld  not  hare  had,  before  them  the  decision  of 
CUmmtU  V.  l£aCheuit,  where  the  Conrt  of  Ajq>eal 
lield  the  contract  to  be  divisible.  I  may  observe 
that  in  The  Official  Beeeiver  v.  Tailby  {ubi 
M^.)  the  Master  of  the  Bolls  seems  to  have 
thought  that  in  Clement*  v.  Matthewt  I  ezpresaed 
an  opinion  that  the  general  words  alone  wonld  not 
have  bonnd  the  future  property.  I  did  not  mean 
to  give  anjr  o|nnion  one  way  or  the  other  on  that 
point,  which  it  was  nnnecessary  to  decide.  I 
thought  that  the  contract  was  divisible,  and  that 
the  property  in  question  came  within  that  branch 
of  it  to  which  no  objection  on  the  ground  of 
vagneness  could  be  raised,  and  was  therefore 
hound,  so  that  it  was  unnecessary  to  consider 
whether  it  would  have  been  bound  it  the  contract 
had  only  contained  tlie  general  words.  The  case 
of  the  Official  Receiver  v.  Taiiby  (uhi  sup.)  was 
zauch  pressed  on  us  by  the  appellant.  It  is  a 
decision  of  the  Court  of  Appeal,  and  if  it  were 
the  same  as  the  present  case,  we  should  be  bound 
by  it.  But  the  case  wus  very  different.  It  turned 
on  an  assignment  of  "  all  the  book  debts  dne  and 
owing,  vr  whieh  may  during  the  continuance  of 
the  security  become  due  and  owing,  to  the  said 
mortgagor.  We  have  not  here  the  difficulty 
which  the  Conrt  of  Appeal  had  in  that  case. 
The  contract  here  refers  to  property  capable  of 
being  identified.  I  am  not  certain  on  what 
oronnds  the  Court  of  Appeal  arrived  at  their 
decision  in  that  case,  for  thev  do  not  lay  down 
any  principle,  and,  whatever  the  gpronnds  were,  I 
thmk  that  the  case  does  not  apply  to  the  very 
Afferent  terms  of  the  present  instrument.  The 
appeal,  in  my  opinion,  fails. 

Bowur,  L.J. — I  am  of  the  same  opinion,  and 
take  the  same  view  as  Cotton,  L.J.  The  time 
win  come  when  the  Court  of  Appeal  will  have  to 
'Consider  the  law  as  to  assignments  of  ftttnre 
property,  and  to  lav  down,  if  it  can,  for  the 
•i  tha  VwJmuom,  mm»  Man  definite 


mle  than  is  to  be  gathered  from  the  cases  sines 
Holroyd  v.  MtmhaU  (uibi  sup.).    As  it  seems  to 
me,  language  has  been  used  in  some  of  them 
which  tends  to  confuse  the  two  distinct  ideas,  c^ 
vagueness  in  the  contract,  and  vagueness  which 
arises  fiom  the  difficulty  of  identifying  futnra 
property.     "Vagueness     is  a  misleading  teno. 
A  contract  may  be  so  vague  in  its  terms  that  it 
cannot  be  understood,  and  in  that  case  it  is  of  no 
effect  at  law  or  in  equity.    There  is  another  kind 
of  vagueness  which  arises  from  the  property  not 
being  ascertained  at  the  date  of  the  contract,  but 
if  at  the  time  when  the  contract  is  sought  to  be 
enforced  the  property  has  come  m  e»»e,  and  is 
capabia  of  being  identified  aa  that  to  which  the 
ctmtract  refers,  I  cannot  see  why  there  is  in  it 
any  such  vagueness  as  to  prevent  a  court  of  equity 
from  enforcing  the  contract.    Even  then  there 
ma^  be  something  in  the  nature  of  the  contract 
which  will  prevent  its  being  enforced.      I  will 
not  attempt  to  define  what  will  have  that  effect. 
It  is  suggested  that,  as  distinct  from  vagueness, 
there  may  be  such  wideness  in  a  contract  that 
it  ought  not  to  be  enforced  by  a  court  of  equity. 
Thus  it  is  said  a  contract  by  a  man  to  assign  all 
the  property  that  shall  come  to  him  woidd  be 
too  wide  to  be  enforced.    I  will  give  no  opinion 
on    that    point    till    it    comes    ljefor»    us    fen- 
decision.     A  contract  may,  of  course,  be  one  of 
which  a  court  of  equity  cannot  decree  specific 
perf  wmance,  because  it  relates  to  nothing  specific, 
e.^.,  a  contract  to   supply  a  given  quantity  of 
goods  of  a  particular  aescription.    That  is  a  case 
where  the  subject-matter  cannot  be  ascertained. 
And  even  where  the  subject-matter  ia  ascertained 
there  may  be  cases  where  a  court  of  equity  will 
not  interfere.     The   uncertainty  of  the  subject- 
matter  at  the  time  when  the  contract  is  entered 
into  does  not  seem  to  me  an  adeqrnate  ground, 
however,  for  declining  to  interfere  if  the  subject- 
matter  has  become  ascertained  when  the  conrt  is 
asked  to  enforce  the  contract.    I  am  aware  that 
there  may  be  an  important  distinction  between 
a  case  where  the  contract  is  wholly  execntcary  and 
a  case  where  the  whole  consideration  has  been 
paid.    I  only  wish  to  say  that,  in  my  opinion,  the 
subject  is  one  of  great  difficulty,  that  it  does  not 
appear  to  me  to  have  been  exhaustively  ooo/- 
sidered ;  and  that  there  is  a  good  deal  of  obscurity 
in  the  language  often  used  aboat  it.    I  retain  the 
same  doubts  as  I  expressed  in  Clements  v.  Matthttet 
{ttbi  »"£•)•     In   Holroyd  v.  Manhaii  (vbi  sttp.) 
Lord  Westbnry  says :  "  If  a  vendor  or  mortgagor 
agree  to  sell  or  mortgage  property,  real  or  per- 
smud,  of  which  he  is  not  pomcBsod  at  the  tame^ 
and  he  receives  the  consideration  for  the  contract, 
and  afterwards  becomes  possessed  of  property 
answering  the  description  in  the  contract,  there 
is  no  donot  that  a  conrt  of  equity  wonld  compel, 
him  to  perform  the  contract,  aad  that  the  coa- 
tract  would,  in  equity,  transfer  the  beneficial 
interest  to  the  mortgagee  or  purchaser  imins- 
diately  on  the  propertv  Deing  acauired.    This,  of 
course,  aaanmea  that  tne  suppocea  contract  ia  one 
of  that  class  of  which  a  coort  of  equity  wonld 
decree  the   specific  jjerformaiioeb     ll  it  he  so^ 
then,  immediately  on  the  acquisition  of  the  pro- 
perty described,  the  vendor  or  mortpgor  would 
hold  it  in  trust  for  the  pnrohnser  or  mortga^ee^ 
aoeordiog  to  the  terms  of  the  contract.    For  if  • 
eeotcact  he  ia  otiicr  JNspecto  |pod  and  fit  to  be 
— ' '    and  tb*  ooostdnalaon  has  been  >«> 
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oeived,  incapacity  to  perform  it  at  the  time  of 
its  execntion  will  be  no  answer  when  the  means 
of  doing  so  are  afterwards  obtained."  I  must 
express  my  concurrence  with  Cotton,  L.J.  as  to 
the  difficulty  of  making  a  distinction  between 
contracts  on  marriages  and  other  contracts  as 
regards  the  question  of  vagueness.  As  to  the 
cases  cited,  I  think  that  in  Belding  v.  Bead  (ubi 
sup.)  the  court  construed  the  agreement  wrongly, 
and  that  the  case  cannot  stand  with  Clemenis  y. 
Matthatot  (ubi  *up.),  as  I  intimated  in  Beeves  y. 
Barhm  (60  L.  T.  Eep.  N.  S.  782;  12  Q.  B.  Diy. 
436).  I  ouf^ht  to  add  that  I  am  not  satisfied  that 
the  judges  in  Belding  v.  Bead  (ubi  sup.)  altogether 
appreciate  the  observations  of  Lord  Westbury 
in  Hoiroyd  y.  Marshall  (ubi  sup.).  The  Official 
Meeeiver  v.  Tailby  (ubi  sup.)  is  a  peculiar  case. 
In  Hoiroyd  y.  Marshall  (u&t  sup.)  it  was  laid  down 
that  when  the  property  comes  into  possession  yoa 
must  see  whetnnr  the  subject-matter  of  the  con- 
tract is  such  that  the  court  would  decree  specific 
performance.  In  Official  Beeeiver  v.  Tailby  (ubi 
tup.)  the  court  laid  down  no  principle  as  to  what 
contracts  can  be  specifically  performed;  they 
only  said  that  the  contract  before  them  could 
not,  and  I  am  not  sure  how  they  construed  it. 
The  present  contract  is  entirely  different. 
Accoraing  to  Clements  v.  Matlheies  (ubi  sup.)  it 
can  be  divided,  and  I  see  no  reason  for  saying 
that  a  contract  to  assign  all  legacies  which 
shall  be  bequeathed  to  the  mortgagor  is  one 
which  a  court  of  equity  will  not  perform.  It  is 
therefore  unnecessary  to  go  into  the  question 
whether,  if  the  assignment  had  contained  only 
the  sweeping  general  words,  the  property  would 
have  been  bound.  I  agree,  therefore,  that  the 
appeal  fails. 

Pky,  L.J. — I  agree  with  the  otfaer  Lords 
Jastices  in  thinking  that  the  decision  of  Kay,  J.  is 
right ;  but,  as  the  question  is  of  general  impor- 
tance, I  will  add  a  few  words.  We  have  not  to 
consider  the  cases  where  an  assignment  of  future 
property  is  made  effectual  by  what  Lord  Bacon 
calls  novus  actus  interveniens :  (see  HoVroyd  y. 
Marshall,  2  D.  F.  &  J.  at  p.  603 ;  Bacon's  Maxims.) 
There  is  another  class  of  cases  where  an  assign- 
ment of  future  property  will  have  effect  given  to 
it  as  a  contract  to  g^ve  a  security  on  future 
property,  namely,  where  the  consideration  has 
been  received  and  the  property  has  come  into 
existence.  That  there  are  cases  in  which  the 
court  will  enforce  such  a  contract  is  not  in  dis- 
pute. I  think  that  there  may  be  cases  where  the 
conrt  will  not  do  so,  owing  to  the  nature  of  the 
snbject-matter  of  the  contract,  and  the  authorities 
appear  to  indicate  the  existence  of  such  a  class 
01  oases.  Belding  y.  Bead  (vJn  sup.)  indicates  it, 
thongh  I  think  tutt  in  that  case  the  court  drew  a 
wrong  bonndaiy  line,  and  were  in  error  in  holding 
that  in  such  a  case  a  court  of  equity  would  not 
decree  specific  performance.  In  The  Official 
Beeeiver  y.  Tailby  (uhi  sup.),  where  the  contract 
was  indivisible,  the  court  held  that  it  was  one 
which  could  not  be  enforced,  and  I,  consideriag 
myself  bound  by  Belding  v.  Bead  (ubi  sup.),  came 
to  the  same  conclusion  in  Be  Oount  IrEpineuil 
{ubi  <«p.).  There  may,  I  think,  be  contracts  of 
each  a  nature  that  the  court  will  not  decree 
specific  performance  of  them.  It  mi^ht  say 
that  a  contract  by  a  man  to  assign  all  his  future 
property  by  way  of  mortgage  was  one  which 
ongnt  not  to  be  enforced,  beciause  it  would  deprive  i 


the  assignor  of  the  means  of  livelihood,  and  would 
tend  to  a  multiplication  of  actions  for  getting  in 
the  different  parts  of  the  property,  which  the 
assignor  wonlo.  be  bound  to  assign  from  time  to 
time.  But  in  the  present  case  we  have  not  jO 
draw  the  line  between  contracts  which  the  court 
will  enforce,  and  contracts  which  it  will  not. 
The  cases  where  the  contract  is  wholly  executory 
on  both  sides  differ  materially  from  a  case  like  the 
present,  where  the  contract  on  one  side  has  been 
performed.  Wherever  the  boundanr  is  to  be 
drawn,  I  am  satisfied  that  the  present  falls  within 
the  class  of  cases  where  the  contract  will  be 
enforced.  It  is  a  contract  relating  to  several 
subject-matters,  one  being  all  real  and  personal 
estate  to  which  the  mortgagor  may  become 
entitled  under  any  will.  I  can  see  no  reason  for 
not  specifically  performing  that  contract  as  to 
any  property  that  comes  to  the  mortgagor  nader 
a  will.  He  has  received  the  consideration,  and 
ought  to  perform  his  part  of  the  contract.  Such 
a  contract  was  enforced  by  Lord  Langdale  in 
BertTteit  y.  Cooper  (iM  sup.),  and  though  we  are 
not  bound  by  his  decision,  I  think  it  one  which 
ought  to  bia  followed.  The  appellant  very 
properly  pressed  upon  us  the  casn  of  The  Offiaal 
Beeeiver  v.  TaiUn/  (ubi  sup.),  where  the  conrt  came 
to  the  conclusion  (and  it  may  be  a  right  conclusion) 
that  a  contract  to  assign  all  book-debts  which 
should  be  owing  to  the  mortgagor  was  too  vague 
to  be  enforced.  If  the  case  had  been  in  point,  we 
should  have  submitted  to  it.  The  court  seemed 
inclined  to  hold  that  the  agreement  included  not 
only  all  debts  entered  in  the  assignor's  books, 
but  all  debts  which  ought  to  be  so  entered,  in 
which  case  it  might  be  held  that  the  uncertainty 
made  the  contract  one  which  the  oonrt  could  not 
enforce.  There  is  no  such  difficulty  here;  the 
contract  is  quite  different,  and.  as  I  cannot  find 
that  the  court  in  that  case  laid  down  any 
principle,  I  do  not  think  that  it  is  any  aathority 
against  our  decision.  The  appeal,  in  my  opinion, 
fails. 

Solicitors:  Storey  and  Coieland,  agents  for 
Crick  and  Freeman,  Maiden;  Paierson,  Snow, 
Bloxam,  and  Kinder,  agents  for  Frederick  T. 
Veley,  Chelmsford;  Duffield  and  Bruty,  London 
and  Chelmsford. 


Tuesday,  Nov.  8, 1887. 

(Before  Cottox,  Linpixt,  and  Lofxs,  L^J.) 

Be  MiuTE ;  Gbamt  v.  Hztshax.  (a) 

AFFSAX  raOK  THE  CHANCSBT  DIVISION. 

WiV, — Construction — Intestacy — "Then,"  to  viKat 
period  referred. 

Testator  bequeathed  his  residuary  personal  estak 
upon  trust  for  his  aunt  for  Ufe,  and  from  and 
after  her  decease  for  all  the  children  of  his  uncia, 
"  and  the  lawful  issue  of  such  of  them  as  may  be 
then  dead." 

The  aunt  and  all  the  children  of  iho  testatm's 
uncle  died  in  the  testator's  lifelimA,  iui  one  of 
such  childian  died  after  the  tenant  for  l^ 
leaving  issue  who  survived  the  testator. 

Held,  that  the  word  "then"  referred  to  the  dealk 
of  the  tenant  for  life,  and  not  to  the  period  <if 
distribution,  and  that  consequently  Aere  wu  am 
intestacy. 

(•)  Baportad  br  W.  a  Bos,  lit.,  BiiTlMar«(4^«k, 

-igitized  by  IL 
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Deeition  of  StMiny,  J.  (56  L.  T.  Eep.  N.  8.  852) 

T.  J.  Milne,  hj  bis  will,  dated  the  10th  Jnne  1828, 
gare  and  bequeathed  all  his  personal  estate  to 
tmatees  upon  trast  to  pay  a  legacy  of  502.,  and 
as  to  the  residue  after  payment  of  his  debts, 
funeral,  and  testamentary  expenses,  npon  the  fol- 
lowing trusts : 

Upon  trust  to  continiie  or  place  the  same  ont  at 
inteiest  upon  good  real  GoTemment  and  personal 
seenrity,  and  to  call  in  and  acrain  place  ont  tne  same 
as  often  aa  my  laid  tmsteea  .  .  .  shall  deem  neoes- 
aary  and  reqnisite,  and  to  pay  the  interest,  diridends, 
and  profits,  aa  and  when  tne  same  shall  become  dne 
and  he  Teoeired,  nnto  my  dear  annt  Dorothy  Heyaham, 
for  and  dnrinv  the  term  of  her  natural  life,  and  from 
and  after  the  deoeaae  of  my  aaid  annt  npon  tmst  aa  to 
the  aaid  net  residue  of  my  personal  estate  and  the 
unpaid  interest  (if  any)  for  all  the  children  of  my  uncle, 
Jonn  Heyaham,  Eaq.,  and  the  lawful  issue  of  such  of 
them  aa  may  be  then  dead,  in  equal  shares  and  propor- 
tiona  to  take  jifer  ttirpei  amd  not  per  capita. 

The  testator  died  on  the  5th  June  1885,  and 
letters  of  administration  with  the  will  annexed 
were  granted  to  the  defendant,  the  executors  of 
the  will  having  died  in  the  testator's  lifetime. 

Dorothy  Heyaham  died  in  1837. 

John  Heysham  died  in  1834,  having  had  eight 
children,  all  of  whom  died  in  the  lifetime  of  the 
testator,  and,  with  the  exception  of  one  daughter, 
Isabella  Heysham,  without  naving  been  married. 

In  1827  Isabella  Heysham  was  married  to 
O.  6.  Mounsey,  by  whom  she  had  seven  children, 
four  of  whom  survived  the  testator,  viz.,  the 
defendant  G.  W.  Monnsey  Heysham,  he  having 
assumed  the  name  of  Heysham ;  J.  6.  Monnsey ; 
the  plaintiff  C.  J.  Monnsey  Grant,  he  having 
assumed  the  name  of  Grant ;  and  Isabella  Doro- 
thea, the  wife  of  R.  H.  J.  Heygate. 

Of  the  remaining  children  two  died  in  the 
lifetime  of  the  testator  without  having  been 
married ;  the  third,  A.  H.  Mounsey,  died  in  the 
lifetime  of  the  testator  leaving  three  children,  all 
of  whom  were  now  living  and  infants. 

G.  G.  Monnsey  died  in  1848. 

This  action  was  brought  by  the  plaintiff  for 
administration  of  the  testator's  personal  estate, 
and  for  a  declaration  that  the  residuary  personal 
estate  had  become  divisible  into  five  parts ;  that 
the  four  surviving  children  of  Mr.  and  Mrs. 
G.   G.  Mounsey  were  entitled   to  four  of  such 

e.rt8;   and  that    the  infant   children  of  A  H. 
onnsey  were  entitled  to  the  remaining  fifth 
part. 

On  the  28th  March  last  Stirling,  J.  held  (56 
L.  T.  Rep.  N.  8.  862)  that  the  word  "then" 
referred  to  the  death  of  the  tenant  for  life,  and 
that  consequently  there  was  an  intestacy,  and  this 
was  an  appeal  from  that  decision. 

Buckley,  Q.C.  and  /.  K.  Barley,  for  the  defen- 
dant and  persons  having  liberty  to  attend, 
referred  to 

Ckulctll  V.  Soltnes,  3  h.  T.  Bep.  O.  8.  5 ;  3  Hare, 

438; 
Be  Veighton's  Settled  Eitatee,  35  U  ,T.  Bep.  N.  S. 

81;  2Ch.  Diy.  788; 
Olney  v.  Batee,  26  L.  T.  Bep.  O.  8.  85 ;  3  Drew. 

319. 

Oraham  Sastings,  Q.O.  and  Charles  Waiker,  for 
the  plaintiff,  supported  the  appeal. 

Cozeni-Hardy,  Q.C.  and  Hampton,  for  some  of 
the  next  of  kin,  further  referred  to 
Archer  v.  Jegon,  8  Sim  416. 


Pearson,  Q.C,  J.  D.  Davenport,  and  H.  Morm 
for  others  of  the  next  of  kin. 

Cotton,  L.J. — This  is  an  appeal  from  the  deci- 
sion  of  Stirling,  J.  with  reference  to  the  true  con- 
struction of  a  few  words  in  a  will,  the  effect  of 
that  decision  being,  in  the  events  which  have 
happened,  to  create  an  intestacy.  The  testator 
gave  to  his  aunt  for  life  the  income  of  his  properly, 
and  then  the  will  proceeds :  [His  Lordship 
read  the  clause  set  out  above,  and  continued  :j 
His  aunt  Dorothy  did  not,  as  the  testator  sup- 
posed she  would,  survive  him ;  and  at  the  time  of 
ner  death  there  was  no  child  of  his  uncle  dead 
leaving  issue.  The  testator  lived  for  many  years 
after  his  annt  Dorothy,  and  at  the  time  of  his 
death  all  the  children  were  dead,  and  only  one  of 
them  having  left  any  issue.  Stirling,  J.  has 
determined  that  the  word  "then  "  refers  to  the 
previous  antecedent  which  has  reference  to  time  in 
the  clause,  namely,  "  the  deceaseof  my  said  aunt." 
The  appellant  says,  as  I  understand  the  argu- 
ment, tnat  that  is  wrong ;  and  it  has  been  con- 
tended that  in  a  will  like  this  the  word  "  then " 
must  mean  either  the  period  when  the  trust  takes 
effect — that  is,  the  period  of  division  which  is  the 
consequence  of  the  trust — or  at  the  death  of  mr 
aunt  or  myself,  whichever  shall  last  happen,  ix 
one  is  to  look  at  the  words  as  a  mere  matter  of 
construction,  without  reference  to  what  the  con- 
sequences will  be,  it  is  not  doubtful,  to  my  mind, 
that  the  word  "then"  must  refer  to  the  last 
antecedent  of  time,  "  the  death  of  my  said  annt." 
Now,  are  there  any  authorities  in  favour  of 
putting  a  different  construction  npon  these  words  P 
If  it  has  been  held  that  the  word  "  then  "  is  to 
refer  to  the  period  when  the  trust  is  to  take  effect, 
we  must  follow  those  decisions ;  bat  I  think  one 
ought  not,  in  construing  a  will,  to  say  what  would 
have  been  a  reasonable  will  if  the  testator's  atten- 
tion had  been  directed  to  the  events  which  have 
happened.  As  we  have  had  occasion  to  say  before, 
most  of  the  difficulties  on  wills  arise  from  the 
circumstance  that  the  testator  never  contem- 
plated the  events  that  have  happened,  and  then 
nis  language  does  not  produce  what  one  would 
say  would  be  a  reasonable  will.  Although,  in  the 
events  which  have  happened,  the  consequence  is 
an  intestacy,  I  do  not  tnink  that  that  can  enable 
us  to  put  a  forced  construction  upon  the  words 
which  are  used.  Now,  let  us  consider  the  autho- 
rities. There  is,  first  of  all,  the  case  of  Archer  y. 
Jegon,  which  is  a  much  stronger  case  than  this. 
In  that  case  a  life  interest  was  g^ven  to  Mrs. 
Graham,  and  after  her  death  a  life  interest  was 
given  to  John  Graham,  her  hasband,  for  his  life, 
and  after  his  decease  the  testator  gave  70001. 
stock,  and  the  interest  and  dividends  thereof,  nnto 
his  nephew  and  nieces,  the  children  of  his  said 
sister,  who  should  be  then  living,  to  be  shared  and 
divided  equally  between  them,  share  and  share 
alike.  What  happened  in  that  case  was  this:  John 
Graham,  the  tenant  for  life,  who  wau  second  in  the 
limitations  of  the  will,  died  before  Mrs.  Graham, 
and  never,  therefore,  became  the  tenant  for  life. 
But,  notwithstanding  that,  it  was  decided  by  the 
court  that  the  word  "  then  "  roust  be  referred, 
according  to  its  grammatical  construction,  to  the 
death  of  John  Graham  and  not  to  the  period  when 
the  fund  became  divisible.  That,  to  ray  mind,  is 
a  very  strong  decision  against  the  contention  of 
the  appellants,  and  shows  that  the  natund  con- 
struction was  given  to  the  word  /*  thanp^althongh, 
■  igitized  by  ^^ 
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of  oonrse,  one  woald  have  said  wbat  mtist  be  meant 
was,  not  those  living  at  the  death  of  a  person  who 
never  took,  and  who  died  daring  the  life  tenancy 
preceding  the  limitation  to  him,  bnt  the  period 
of  division.  Then  there  is  the  case  of  Olney 
T.  Bates,  which  was  before  Yioe-Chancellor 
Kindersley.  That  case  was  really  this:  There 
was  a  gift  to  a  widow,  the  tenant  for  life, 
and  then  a  directioB  to  sell  twelve  months  after 
her  death.  It  is  not  qnite  oorrectlj  stated 
in  the  report;  there  is  a  misprint,  bat  that 
is  what  the  case  really  was.  The  widow  died 
dnriiig  the  life  of  the  testator,  and  therefore  the 
dk«ction  for  sale  conld  not  take  effect  antil  after 
his  death ;  bnt,  notwithstanding  that,  the  proper 
grammatical  construction  was  given  to  the  words 
of  the  will,  and  the  word  "then"  was  held  to 
lefer,  not  to  the  period  when  the  division  toc^ 
vfeee,  bat  lo  the  death  of  the  widow,  the  tenant 
lor  life.  Those  are  very  strong  authorities  against 
the  contention  of  the  appellants  here,  and  if  one 
looks  at  the  two  cases  on  which  the  appellants 
rely,  viz.,  QaskeO,  v.  HoJmei,  and  Be  iJetghton's 
Btmed  Ettate$,  both  of  them  recognise  the  general 
mie;  bnt  the  period  defined  was  held  to  be 
dilEerent  in  oonseqaence  of  the  special  limitations 
in  the  wilL  In  Gaskell  v.  HolmeM,  as  Stirling,  }. 
pointed  oat,  the  principle  of  giving  the  real  gram- 
matical construction  and  a  proper  reference  to 
the  word  "  then,"  was  admitted  to  be  the  principle; 
bnt  in  that  will  there  wei*e  various  indications  of 
intention  on  the  part  of  the  testator  to  show  that 
tite  period  for  ascertaining  the  cIms  would  be, 
not  the  death  of  the  widow,  but  his  own  death, 
and  there  was  a  departure  in  that  particular  will 
from  the  general  pnnciple  admitted  by  the  judges 
to  be  the  principle  regulating  such  cases.  In 
JRe  BagkUm'*  Settled  Estates  t&  wife  was  to  have 
tise  property  daring  her  life  in  specie,  and  after 
Iter  death  there  was  a  provision  for  the  main- 
tenance of  the  childr^  antil  they  attained 
twenty-one,  and  after  the  youngest  child  attained 
twentv-one  a  sale  of  the  property  was  directed, 
and  there  was  a  reference  to  the  children  then 
living.  Of  coarse,  grammatically  that  reference 
was  to  the  period  when  the  youngest  attained 
twenty-one,  or  rather  to  the  period  of  sale,  which 
was  to  be  when  the  youngest  child  attained 
twenty-one.  But  the  youngest  child  attained 
twenty-one  during  the  lifetime  of  the  widow,  and 
James,  L.J.  said  it  could  never  have  been  intended 
that  the  sale,  which  was  the  period  to  which  the 
word  "then"  referred,  should  be  during  the  life- 
time of  the  widow,  because  that  would  be  incon- 
sistent with  the  gift  to  her  under  which  Hhe 
enjoyed  the  m-operty  in  specie  during  her  life- 
time ;  and,  therefore,  that  it  must  refer  to  a 
di£Eerent  period,  and  not  to  a  period  that  occurred 
before  the  sale  could  have  been  made,  so  as  to 
earry  into  efEect  all  the  trusts  and  provisions  of 
the  will.  Here,  although  one  cannot  quite  say 
why,  the  testator  fixed  this  time,  yet  he  has  in 
terms  which  there  is  nothing  to  displace  said 
that  the  time  is  to  be  "  the  death  of  my  aunt." 
That  being  bo,  whatever  the  consequences  may  be, 
we  cannot  say  that,  as  a  matter  of  construction, 
the  word  "  liien  "  can  be  properly  referred  to  any 
other  period  than  that  which  the  testator  has 
indicated.  Then  it  was  said  that  the  introduction 
of  the  words  "  upon  trust  as  to  the  said  4iet 
residue  of  my  personal  estate  and  the  unpaid 
isterest  (if  any)  for  all  the  children  of  my  imcle," 


wonld  enable  us  to  refer  it  to  a  difEermt  period, 
namely,  when  that  trust  wonld  come  into  opera- 
tion. But  that  is  contrary  to  Archer  v.  Jegon, 
because  there  the  gift  in  which  the  word  "  then  " 
occurred  was  introduced  by  the  words  "  and  from 
and  immediately  after  his  decease  I  give  the 
70002.  stock "  to  be  divided  among  the  children. 
The  words  there  are  stronger  as  introducing' 
a  new  trust  in  which  the  word  "  then  "  was  con* 
strned  than  the  words  in  this  case.  Therefore, 
upon  the  construction  of  this  will,  I  think  that 
Stirling,  J.  was  right,  and  that  the  appeal  faila. 

LiKDUT,  L.J. — I  have  come  to  the  same  con- 
clusion. Anybody  reading  this  will  will  see  that 
it  is  difiScnlt,  if  not  impoasiUe,  to  pat  the  con- 
struction contended  for  by  the  appellants  on  the 
words  without  a  little  straining.  It  is  not  % 
natural,  but  a  forced  construction.  That  being 
so,  one  looks  a  little  further  to  see  whether  there 
is  any  principle  upon  which  one  can  force  words 
and  pi^  on  them  a  con8i<mction  which  they  do 
not  naturally  bear.  Looking  at  the  authorities, 
they  are  against  any  such  forcing.  In  Jarman 
on  Wills,  4th  edit.  vol.  1,  p.  851,  the  cases  on  this 
point  are  very  neatly  sommed  up.  It  is  stated 
in  the  note,  "  Here  it  may  be  noticed  that 
where  (as  often  occurs)  life  interests  an- 
bequeathed  to  several  persons  in  sacceasian, 
terminating  with  a  gift  to  children,  or  any 
ot.ber  class  of  objects  then  living,  the  wora 
'  then '  is  held  to  point  to  the  period  of  the  death 
of  the  person  last  named  (whether  he  is  or  is  not 
the  survivor  of  the  several  legatees  for  life),  and 
is  not  construed  as  referring  to  the  period  of 
determination  of  the  several  prior  interesta" 
11>en  he  refers  to  Ardier  v.  Jegon,  and  says, 
"The  construction  is  the  same,  though  the 
person  last  named  die  in  the  testator's  lifetime.'*' 
That  is  the  effect  of  Olney  v.  Bates,  Then  he 
refers  to  a  string  of  cases,  and  the  note  goes  oiw 
"  Compare  OasiM  v.  Holmes,"  and  other  cases, 
"  where,  if  '  then '  had  been  referred  to  the  last 
antecedent,  a  life  estate  just  before  coming  to  the- 
widow  wonld  have  been  defeated."  That  sums 
up  the  authorities,  and  is  in  accordance  with  that 
which  wonld  be  the  conclusion  arrived  at  simply 
by  looking  at  the  words  themselves.  It  was  coo- 
tended,  and  that  was  the  best  oontention  that 
could  be  brought  forward,  that  the  word  "  then  " 
means  when  the  trust  arises ;  but,  when  we  look 
at  the  will,  although  the  words  "  apon  trust "  are 
introduced,  you  do  not  find  any  fresh  period  of 
time  introdnced.  The  word  "then"  refers  to 
some  period  of  time,  and,  whether  yon  give  effect 
to  the  words  "  upon  trust,"  or  treat  them  aa 
surplusage,  the  only  period  of  time  referred  to  is 
the  death  of  the  aunt.  Wheth«'  we  look  at  the- 
will  or  the  authorities,  the  result  is  the  same,  and 
I  think  the  decision  appealed  from  was  right. 

Lopss,  L.J. — ^This  is  a  difficult  and  pazzlisg 
will  to  constme.  J  am  bound  to  admit  tiiat, 
if  we  should  read  the  will  according  to  tlM 
ordinary  meaning  of  t^  words  used  grammati- 
cally, the  word  "  then,"  used,  as  it  is,  natniaUy 
applies  to  the  death  of  the  annt.  I  have  doubts 
in  my  mind  whether  the  word  "  then  "  might  not 
be  held  to  refer  to  a  period  when  the  tmst  took 
effect ;  but  I  am  bound  also  to  say  that  that 
would  be  patting  a  forced  (Mnstraction  upon  the 
words.  The  constmction  that  the  word  **  then  " 
referred  to  the  period  when  the  trast  was  to  take 
Digitized  by  ' 
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«ffect  woald  no  doabt  make  a  more  intelligible 
testamentary  dispoBition  of  his  property  by  the 
testator,  looking  at  the  events  which  have 
happened.  Bnt  the  conrt  is  not  instified  in  doing 
that.  We  are  bdand  to  constrae  the  wiU  accord- 
ing to  the  ordmary  and  grammatical  meaning  of 
the  words,  nnless  there  is  enough  in  the  will  to 
<xmtrol  that  meaning.  I  agree,  therefore,  with 
the  rest  of  the  conrt,  bnt  witn  some  hesitation. 

Solicitors:    Oray    and  Mounieg,   agents    for 
Mounteg  and   Co.,  Carlisle;   Gregory,  EotBclifftt, 
4uid  Co.,  agents  for  Hampson  and  Crotu',  Man- 
'  Chester ;  Cunliffe$  and  Davenport. 


Nov.  8  and  9, 1887. 
(Before  Cotton,  Linslby,  and  Lofxs,  L.JJ.) 
Hall  v.  Bwik.  («) 
aniai.  jbom  tsz  chaxcebt  sitisiok. 
Iiea$e^-Bestrietive   covenant — CovenaiU    "not    to 
permit    or    tuffer" — Underleaso—LiabiUfij    in 
equity. 
.A  leaee  tontaiiied  a  covenant  by  the  leuee  that  he, 
hit  exeeatore,  ad/miniitrcUori,  and  aitigni,  woald 
not  at  any  time  during  the  term  exercite  or  carry 
on,  in,  or  upon  the  demised  premiset,  or  permit 
or  tttffer  any  part  thereof  to  oe  occupied  by  any 
perton  or  person*  who  should  use,  occupy,  or 
earry  on  therein  any  noisome  or  offensive  busi- 
ness or  employment,  without  the  consent  in  writing 
of  the  lessor. 
B.   purchased   an   underlease   of    the    premxees, 
and  had  ru)tice  <^  this  covenant.    E.  suhM  the 
house  to  M.,  the  demise  containing  a  covenant  by 
M.  in  similar  terms.    M.  afterward*  eommeneed 
to  earry  on  an  offensive  butine**  in  the  hou*e. 
The  original  lessor  then  commenced  this  action, 
claiming  an  injunction,  to  retrain  E.  and  M. 
from  breaking  the  covenant  in  the  original  Uaee. 
There  wa*  no  evidence  that  E.  had  authorised 
or  sanctioned  tlte  carrying  on  of  the  offenevoe 
bu*ineu  by  M. 
Held  {reversing  the  decision  of  Ktkewieh,  J.),  that 
E.,  not  being  an  aisian,  tea*  not  bound  at  law 
by  tJie  covenant,  and  that  it  would  be  an  estteneien 
<f  the  principle  o/Tnlk  v.  Mozhay  (12  L.  T.  Bep. 
0.  £r.  469;  2  Ph.  774)  if  he  were  hdd  VuMe  *n 
equity;  and  the   Court  would  not  compel  him 
to  take  legal  proceeding*  again*t  M. 
Ik  the  year  1849  B.  E.  Hall,  the  predecessor  in 
title  of  the  plaintiff  W.  H.  Hall,  gi-anted  to  G. 
Tarlington  a  bailding  lease  of  the  land  on  which 
ISo.  339,  Edgware-road  and  the  houses  adjoining 
«re  now  built,  by  a  lease,  dated  the  3rd  Nov.  of 
that  year,  for  thp  term  of  eighty  years  from  the 
24th  June  1849,  and  the  lease    contained    the 
following  oovenant  by  the  lessee : 

And  also  shall  notat  any  time  daring  the  said  term  nae, 
ezeroise,  or  oarry  on,  in  or  npon  the  said  hereby  demiaed 
premises,  or  pennit  or  suffer  any  part  thereof  to  be 
«oenpied  by  aor  penon  or  persons  who  shall  ne,  ooeapy, 
«r  carry  on  tuerein  any  noisoiae  or  offeneive  traoe, 
bnaineea,  or  employment  wbataoevet  without  the  like 
■consent  in  writing  of  the  said  BeDJanua  Edward  Hall, 
his  heirs,  or  assigns,  first  obtained. 

By  an  indenture,  dated  the  11th  Jan.  1851, 
Tarlington  demised  the  premises  to  B.  S.  Bnddach 
for  the  residne  of  the  above-mentioned  term  of 
«ighty  years,  less  the  last  three  days  thereof,  by 

(•>  Bepetted  tor  W.  C.  Bibs,  £•«.,  tmaUft  t*lem. 


way  of  mortgage;  and  by  an  indentare  of  the 
19th  Sept,  18^  the  executors  of  Buddach 
assigned  the  premises  to  Ewin,  under  the  power 
of  sale  in  the  mortgage,  for  the  residue  of  the 
term  of  eighty  years,  except  the  last  three  days 
thereoL 

By  an  indentare,  dated  the  29th  Oct.  1885, 
Ewin  demised  the  premises  to  the  defendant 
George  McNefi  for  the  term  of  twenty-one  years 
from  the  29th  Sept.  1885,  and  the  lease  contained 
the  following  covenant  by  McNeS : 

And  also  shall  not  at  any  time  during  the  said  term 
nae,  exercise,  or  oany  on,  in,  or  npon  the  demised 
premises  any  noisome  or  offensive  trade,  business,  or 
employment  whatsoever  witbont  the  like  consent  in 
writing  of  the  said  John  Ewin,  his  exeontors,  adminis- 
trators, or  assigns,  first  obtained. 

In  Feb.  1886  the  defendant  McNeff  commenced 
exhibiting  som6  lions  on  the  premises,  and  the 
plaintiff  contended  that  it  created  a  nuisance,  and 
that  the  keeping  and  exhibition  of  the  lions  was 
a  noisome  or  onensive  trade,  bnsiness,  or  employ- 
ment within  the  meaning  of  the  above-mentionM 
covenant  of  the  lease  of  1849. 

On  the  9th  and  lath  Feb.  and  the  13th  March 
1886  the  plaintiffs'  solicitor  wrote  to  Ewin,  com- 
plaining of  the  nuisance,  and  threatening  legal 
proceedings.  Ewin  did  not  answer  any  of  these 
letters.  H  appeared,  also,  that  on  the  12th  March 
a  clerk  of  the  plaintiffs'  solicitor  called  at  Ewin's 
house  to  see  him  with  reference  to  the  matter. 
He  saw  Ewin's  clerk,  who  said  Ewin  was 
upstairs  and  not  well.  He  explained  the  obiect 
of  bis  visit,  and  Ewin's  clerk  went  npstairg. 
When  he  came  down  again,  he  said  Ewin  did  not 
wish  to  see  the  solicitor's  clerk,  but  he  would 
•end  to  McNeff  on  the  subject. 

In  a  letter,  dated  the  14th  March  1886,  written 
by  McNeff  to  Mr.  Gray,  the  plaiutiSs'  then  solici- 
tor, was  the  following  passage : 

In  respect  to  the  wish  of  Mr.  Ewin,  my  laadlard,  and 
nlso  to  Mr.  Oray,  I  have  closed  the  exhibition  on  these 
premises. 

The  plaintiffs  alleged,  however,  that  he  did  not 
then  close  the  show,  and  on  the  18th  March  1886 
this  action  was  commenced  by  W.  H.  Hall  and 
Charles  Breitbart  (who  was  the  occupier  of  No.  343, 
Edgware-road,  which  was  within  two  doors  of 
No.  339,  EdKware-road,  and  lessee  of  No.  337, 
Edgwore-road),  and  by  their  statement  of  claim 
they  claimed  an  injunction  to  restrain  the  defen- 
dants Ewin  and  McNeff  from  nsing  or  permitting 
the  premises  No.  339,  Edgwore-road,  Padding- 
ton,  or  any  part  thereof,  to  be  used  for  the  pur- 
pose of  carrying  on  there  an  exhibition  of  wild 
animals  and  black  men,  or  any  other  show  or 
entertainment  whereby  a  nuisance  might  be 
occasioned,  to  the  annoyance  and  injury  of  the 
plaintiffs  ai>d  their  tenants,  and  also  from  using, 
exercising,  or  carrying  on  npon  the  same  premises, 
or  permitting  or  suffering  any  part  thereof  to  be 
occupied  by  any  person  or  persons  who  should 
use,  occupy,  or  carry  on  therein  any  noisome  nr 
offensive  trade,  business,  or  employment  whatso- 
ever without  the  consent  in  writing  of  the  plain- 
tiff W.  H.  Hall. 

By  his  defence  Ewin  contended  that  no  cause 
of  acticm  waa  shown  against  him  by  either  of  the 
plaintiffs.  None  of  the  aUeged  acts  had  been 
committed  by  him  or  by  his  authority,  and  if  they 
had  been  in  fact  committed,  they  ware  a  breach 
of  the  covenant  entered  into  by  the  defendant 
gitized  by  ■ 
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McNeS  with  him.  He  also  alleged  that  before 
the  commencement  of  the  action,  the  plaintiffs 
having  complained  to  him  of  the  alleg^  acts 
of  his  tenant,  he  did  all  in  his  power,  save 
bringing  an  action,  to  induce  the  defendant 
IfoKeff  to  desist  from  any  acts  which  would  canse 
annoyance  to  the  neighbourhood,  and  he  sub- 
mitted that  he  was  not  bound  to  bring  an  action 
against  his  tenant,  aud  was  not  liable  to  any 
person  for  the  alleged  acts  of  McNeS. 

On  the  20th  March  the  court  granted  an  interim 
injunction,  substantially  in  the  terms  of  the 
statement  of  claim,  and  ordered  the  removal  of 
the  wild  animals  within  forty-eight  hoars  from 
the  date  of  the  order. 

The  action  was  heard  by  Kekewich,  J.  on  the 
3rd  May  1887,  when  his  Lordship  held  that 
McKefE  was  liable  on  his  coveaant  with  Ewin, 
and  that  Ewin  was  liable  on  the  covenant  in  the 
original  lease,  for,  although  he  had  not  actually 
broken  that  covenant,  he  had  "  suffered  "  McNeff 
to  do  so  by  standing  by  and  not  commencing 
an  action  against  him.  He  therefore  granted  an 
injunction  against  both  defendants  with  costs. 

The  defendant  Ewin  now  appealed  from  that 
decision. 

Bomer,  Q.O.  and  FanoeU  for  the  appellant. — 
Where  a  covenant  requires  something  to  be  done, 
a  person  in  the  position  of  the  appellant  is  not 
liable.  He  is  not  liable  at  law,  as  he  is  not  an 
assign  of  the  lease,  but  only  an  under-lessee, 
besides  which  he  is  not  in  possession.  No  case 
of  nuisance  on  general  grounds  is  made  against 
the  appellant.  Kekewich,  J.  gave  the  word 
"  suffer "  an  active  meaning,  and  construed  the 
covenant'  not  to  "  suffer  "  as  equivalent  to  one 
not  to  tolerate,  and  to  forbid  and  hinder.  He 
held  that  the  word  "  suffer  "  had  a  wider  meaning 
than  "permit"  or  "do."  Ewin  is  not  liable 
on  this  covenant  either  at  law  or  in  equity : 

Cox  V.  Buhop,  8  De  Q,  M.  t  Q.  813. 
The  principle  of  Tulk  v.  Moxhay  (12  L.  T.  Bep. 
O.  S.  469;  2  Ph.  774)  is  confined  to  enforcing 
restrictive  covenants,  and  will  not  be  extended  to 
aflSrmative  covenants  so  as  to  compel  something 
to  be  done — in  this  case  commencing  an  action 
against  the  tenant : 

Baywood  v.  The  Brwiuwiclc  Permanent  Benefit  Build- 
mg  Society,  4&  L.  T.  Bep.  N.  S.  699  j   8  Q.  B.  Div. 

London  and  South-Weetem  Baiheay  Company  r. 

Oomm,  46  L.  T.  Bep.  N.  S.  4tt,  4^  ;  20  Ch.  Div. 

5e2,Mft; 
Atlorney'Ooneral  v.  (htardiant  of  Poor  of  Union  of 

Dorkmg,  46  L.  T.  Bep.  N.  S.  573 ;  20  Ch.  Div. 

595; 
Aiuterberry  v.  Corporation  of  OI<I^m,  S3  L.  T.  Bep. 

N.  S.  543 ,  89  Ch.  Div.  750. 

There  is  no  evidence  that  Ewin  sanctioned  or 
consented  to  the  premises  being  used  by  McNeff 
for  this  exhibition. 

Warmington,  Q.O.  and  SUtrge*  for  the  respon- 
dents.— Ewin  took  no  notice  of  the  plaintiffs' 
letters  complaining  of  the  nuisance  created 
by  McNeff.  He  did  nothing,  and  therefore 
"soffered"  his  tenant  McNeff  to  commit  a 
breach  of  the  covenant.  He  is  therefore  liable : 
TuJJe  V.  Mosehay  (uhi  sup.).  Ewin  was  under  an 
obligation  to  use  all  his  powers  to  prevent 
MoNeff  committing  a  breach  of  the  covenant. 
It  is  a  covenant  that  so  far  as  he  can  he  will 
enforce  the  covenant  not  to  use  the  premises  in 


the  forbidden  manner.  It  is  a  covenant  whidi 
runs  with  the  land,  and  one  between  landlord 
and  tenant.  As  between  landlord  and  tenant 
the  court  will  not  consider  whether  the  person  to 
be  restrained  is  bound  at  law.  The  word 
"  suffer  "  following  the  word  "  permit  "  means 
more  than  permit.  "  Permit "  means  actively  to 
allow.  "  Not  to  suffer "  means  that  if  neoessai7 
the  eovenantor  will  prevent  another  person  from 
so  acting.  Such  a  covenant  is  broken  by  stand* 
ing  by  and  doing  nothing,  as  Ewin  baa  done  here. 
The  cases  reliea  on  by  the  appellant  only  show- 
that  where  a  person  is  in  possession  of  premises 
the  court  will  not  grant  an  injunction  to  compel 
him  to  do  a  collateral  act,  but  only  to  restrain 
him  from  using  them  in  a  waj  which  is  contrary 
to  his  covenant.  The  following  cases  were  also 
referred  to : 

Parkerr.  TThyie,  8  L.  T.  Bep.  N.  S.  416 ;  IH.AK. 
16^5 

ClemenUr.  WeUet,  IS  L.  T.  Bep.  H.  8.  548 ;  L.  Bap. 
1  Eq.  200; 

Carter  t.  Willianu,  23  L.  T.  Bep.  N.  S.  188 ;  L.  Bap. 
9Eq.678; 

SiehoU  V.  Penning,  45  L.  T.  Bep.  N.  S.  738 ;  19  Ch. 
Div.  258; 

Eoane  v.  Davit,  39  L.  T.  Bep.  K.  8.  391 ;  10  Ch. 
Div.  747 ; 

Batly  T.  De  Creemmy,  19  L.  T.  Bap.  N.  8.  flSl  ; 

OoTTON,  L.J. — ^This  is  an  appeal  by  the  defen- 
dant Ewin  from  a  decision  of  Kekewich,  J. 
granting  an  injunction  against  him  with  costs. 
Ewin  is  an  under-lessee,  and  is  not  bound  at  law  by 
the  covenant  in  the  lease  of  1849,  which  runs  witn 
the  land  by  reason  of  privity  of  estate.  The  estate  is 
not  vested  in  Ewin ;  therefore  no  action  could  be 
maintained  at  law  against  him.  Belief,  if  any, 
therefore,  must  be  granted,  not  on  the  grounid 
that  the  defendant  is  liable  at  law,  but  on  the 
principle  of  Tulk  v.  Moxhay.  I  am  of  opinion 
that  it  would  be  an  extension  of  Tulk  v.  Moxhay 
to  Oold  him  liable,  and  that  it  would  be  wrong  so 
to  extend  that  case.  There  is  no  privity  of  eetate 
existing  between  him  and  the  original  lessor. 
Ewin  had  an  underlease  vested  in  him,  and  gpranted 
a  lease  to  McNeff,  who  covenanted  that  he  would 
not  carry  on  any  noisome  or  offensive  trade  or 
business  without  the  consent  of  Ewin  first  had 
and  obtained.  If  it  bad  been  proved  that  Ewin 
had  granted  a  licence  to  McNeff  to  carrv  on  this 
exhibition,  as  McNefTs  covenant  required,  I  am  of 
opinion  an  injunction  should  have  oeen  granted 
against  him.  But  it  is  said  that  Ewin  has 
stood  bv  and  has  done  nothing,  and  has  there- 
fore broken  the  covenant.  I  express  no  opinion 
as  to  the  effect  of  his  standing  by  if  he  were 
legally  bound  by  the  covenant.  Then,  what  is  the 
prmciple  of  Tvlk  v.  Moxhay,  and  is  it  to  be 
extended  to  the  case  where  an  under-lessee  is 
doing  nothing  and  is  standing  by,  and  does  noi 
actually  interfere  with  his  tenant  who  is  in 
possession  P  The  principle  of  TviLk  ▼.  Moxhay  is 
that  where  a  restrictive  covenant  ia  not  binduuc 
at  law,  but  a  man  has  bought  property  wita 
notice  of  restrictive  covenants,  a  oonrt  of  eqnitT 
will  not  allow  him  to  use  the  land  in  a  way  vmica 
is  not  in  accordance  with  those  covenants,  as  he 
has  bought  with  notice  of  those  covenants,  and 
considered  them  when  agreeing  to  the  amount  of 

gurchase  money.    It  would  be  mequitable  to  allow 
im  to  use  it  in  a  way  not  in  accordance  with  those 
restrictive  covenants.    The  object^  of  this  lact' 
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18  not  to  restrain  Ewin  from  doing  something 
which  is  contrary  to  the  covenant,  hut  to  compel 
him  to  bring  an  action  against  his  tenant  who  is 
in  possession.  The  doctrine  of  Tulk  v.  Moxhay 
was  never  carried  to  that  extent  except  in 
the  case  before  Malins,  Y-C.,  of  Cooke  r. 
Ohikott  (34  L.  T.  Rep.  N.  8.  207 ;  3  Oh.  Div.  694), 
which  is  now  overruled  by  Auiterberry  y.  Corpo- 
ration of  Oldham  (63  L.  T.  Eep.  N.  S.  543 ;  29 
Gh.  Div.  750;  and  in  the  case  of  Haywood  v.  The 
Brunttcick  Permanent  Benefit  Building  Society 
(46  L.  T.  Rep.  N.  S.  699 ;  8  Q.  B.  Div.  403)  the 
Goort  of  Appeal  held  that  a  court  of  equity  would 
not,  on  the  principle  of  Tulk  v.  MoxHay,  compel 
the  performance  of  a  covenant  which  would 
involve  the  expenditure  of  money.  The  court  will 
only  restrain  the  breach  of  restrictive  covenants. 
There  is  no  evidence  that  Ewin  gave  McNeff  per- 
mission to  open  this  exhibition.  I  am  of  opinion 
that  it  would  be  wrong  to  compel  him  to  bring  an 
action,  or  render  him  liable  for  not  bringing  an 
action.  It  is  said,  however,  that  he  was  doing 
nothing  to  prevent  McNeff  carrying  on  this 
exhibition ;  but,  on  the  plaintiffs'  own  evidence,  it 
appears  to  me  that  Ewin  said  he  would  see 
HcNeff,  and  the  plaintiffs  put  in  a  letter  in  which 
licNeff  says  that,  out  of  respect  for  Ewin,  he  had 
closed  the  show.  It  is  true  that  that  statement 
that  he  had  closed  the  show  was  false,  but  his 
statement  shows  Ewin  had  done  something. 
There  is  no  evidence  that  Ewin  gave  him  permis- 
sion to  open  the  show,  but,  on  the  contrary,  he  sent 
to  him  as  his  tenant,  and  required  him  to  close  it. 
I  am  of  opinion  that  it  was  wrong  to  grant  the 
injunction  against  Ewin,  and  it  must  be  dis- 
enlarged.  I  at  first  thought  that  the  fact  that 
Ewin  took  no  notice  of  the  letter  of  the  plaintiffs' 
solicitor  might  have  rendered  him  liable  to  pay 
costs.  But  it  is  clear  on  the  plaintiffs' evidence  that 
the  plaintiffs'  solicitor  saw  Ewin's  clerk,  and  was 
told  that  Ewin  would  try  to  stop  his  tenant,  and 
that  the  plaintiffs  knew  the  true  position  of  Ewin 
and  McNeff,  and  therefore  the  plaintiffs  must  pay 
Ewin's  cnats  of  the  action  and  of  this  appeal. 

LiHDLET,  L.J.  —  Assuming  that  McNeff  was 
using  these  nremises  in  a  way  contrary  to  the 
covenant,  McNeff  could  not  be  sued  on  the  cove- 
nant at  law,  but  will  be  bound  by  his  covenant, 
and  the  principle  of  Tulk  v.  Moxhay  wonld 
apply  to  him.  But  Ewin  was  a  lessor  to  McNeff, 
and  was  not  in  possession,  nor  was  he  using  the 
property  in  a  manner  which  was  contrary  to  the 
covenant.  He  did  what  he  could  to  stop  the 
breach  by  McNeff  of  his  covenant.  The  evidence 
with  reference  to  the  interview  between  the 
solicitor's  clerk  and  Ewin's  clerk  on  the  12th 
March  and  McNefPs  letter  of  the  14th  March 
shows  that.  It  is  said  that  Ewin  did  not 
answer  the  letters  sent  to  him  on  the  9th  and 
15th  Feb.  and  13th  March.  He  was  ill,  and 
perhaps  there  was  not  even  a  want  of  cour- 
tesy on  his  part.  Ewin  was  not  colluding  with 
HcNeff  or  consenting  to  the  exhibition  being 
oanied  on.  The  plaintiffs  are  entitled  to  the 
benefit  of  the  covenant  in  the  original  lease,  so  far 
as  the  law  allows.  The  plaintiffs  mv  that  Ewin  has 
"  suffered  "  this  show  to  go  on.  But  Ewin  is  not 
an  assign  of  the  original  lease — and  on  this  part 
of  the  case  it  is  all-important  to  remember  that — 
and  is  not  bound  at  law  by  the  covenant,  and  no 
action  could  be  brought  against  him  on  that 
coreiiftnt.     It  is  very  true  that  the  distinction 


between  the  tenant  of  the  whole  term  and  the 
tenant  of  the  whole  term  less  one  day  is  a  tech- 
nical  and  refined  one,  but  it  is  the  law,  and  we 
are  bound  by  it.  'The  plaintiffs  are  therefore 
driven  to  say  that  Ewin  is  bound  by  the  principle 
of  Tulk  V.  Moxhay.  But  I  am  of  opinion  that 
this  is  an  attempt  to  extend  the  principle  of  Tulk 
V.  M'txhay,  which  is  not  to  be  encouiaged.  TuUe 
V.  Moxhay  throws  burdens  on  land  beyond  what 
can  be  thrown  on  it  at  law.  It  is  good  law  and 
good  sense,  but  should  not  be  extended,  and  does 
not  apply  to  a  case  of  simply  not  turning  a  man 
oat.  The  very  considerations  which  induced  the 
court  in  Haywood  v.  The  Brunewick  Fermanent 
Benefit  Building  Society  to  decline  to  extend  Tulk 
v.  Moxhay  apply  here,  although  that  was  a  case 
of  a  conveyance  in  fee,  and  this  is  a  case  of 
a  lease.  I  am  of  opinion  that  we  cannot  compel 
Ewin  to  bring  an  action  against  McNeff,  and 
that  Kekewich,  J.  has  gone  too  far  in  granting 
this  injunction  against  him. 

LoFZS,  L.J. — No  action  at  law  could  be  main- 
taiued  in  this  case.  But  TuUc  v.  Moxhay  shows 
that  a  court  of  equity  will  in  some  cases 
enforce  a  liability  which  the  law  does  not 
recognise,  and  will  net  allow  land  to  be  used 
in  a  manner  inconsistent  with  a  restrictive 
covenant  to  which  it  is  subject,  and  with  notice 
of  which  it  was  taken.  On  the  evidence  I  see  no 
breach  of  the  covenant  by  Ewin.  If  it  was  proved 
that  Ewin  let  the  house  to  McNeff  with  notice 
that  he  intended  to  use  it  for  this  purpose,  or 
after  McNeff  was  in  possession  he  went  and  saw 
what  was  being  done,  and  had  approved  of  it,  then 
the  decision  of  the  judge  below  would  have  been 
right.  Bat  there  is  no  evidence  of  acquiescence 
on  the  part  of  Ewin.  We  are  asked  to  say  that 
the  words  "permit  and  suffer"  are  equivalent  to 
"  hinder  and  prevent."  I  am  of  opinion  that  Ewin 
did  not  commit  a  breach  of  his  covenant.  The 
words  might  have  been  much  wider,  and  have 
been  such  as  would  have  made  it  incumbent  on 
Ewin  to  have  commenced  an  action  against 
McNeff.  I,  however,  express  no  opinion  as  to  the 
effect  of  a  different  covenant,  nor  whether  Ewin 
would  be  liable,  if  instead  of  being  an  under- 
lessee,  he  had  been  an  assign  of  the  lease. 

Solicitor  for  the  plaintiffs,  J.  H.  Horton. 

Solicitors  for  the  defendant  Ewin,  Atton  and 
Hughet. 


Feb.  17  and  March  21, 1887. 
(Before  Lord  Eshsk,  M.B.,  Bowxn  and  Fbt,  L.  J  J.) 
'The  Beitish  Mutual  BAKKina  Compakt  Lihitbd 
V.   The   Ghabswood   Fobesi   Railwat   Com- 
part, (a) 

APPEAL  PKOM  the  QUEEN'S  BEHCH  MVISIOK. 

Principal  and  agent — Bepreaenlatione  by  aeereiary 
of  a  company  for  hie  own  benefit — Authority. 

A  principal  it  not  liable  in  an  action  of  deceit  for 
the  unauihoriied  and  fraudulent  act  ofh't  agent 
committed,  ru)t  for  the  general  or  tpecial  benefit 
of  the  principal,  but  for  the  agent'e  oion  benefit. 

This  was  an  appeal  from  the  judgment  of  Manisty 

and  Mathew,  JJ.,  upon  the  plaintiffs'  motion  for 

judgment. 
The  action  was  brought  to  recover  damages  for 

fraudulent  misrepresentation  by  the  defendants' 

(a)  BaporMd  by  A.  H.  BmuWTOH,  Baq.,  BwTlrteF.|i»-Lkj^ 
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oeoretary.    The  action  was  tried  by  Lord  Cole* 
ridge,  C.J.,  with  a  jary. 

It  appeared  from  the  evidence  that  Tremayne, 
the  defendants'  secretary,  in  conjunction  with  one 
Maddison,  bad  f raudnlently  issued  certificates  for 
debenture  stock  in  excess  of  the  amount  which 
the  company  were  anihorised  to  issue. 

The  plaintiSa'  manager  called  upon  Tremayne, 
and  made  inquiries  of  him  with  reference  to 
certain  transfers  of  a  part  of  the  stock  so  issued, 
npon  which  the  plaintiffs  had  been  asked  to 
advance  money. 

Tremayne  said  in  effect  that  the  transfers  were 
valid,  and  that  the  stock  which  they  purported  to 
transfer  existed.  This  statement  did  not  benefit 
the  defendants  in  any  way,  and  was  made  solely 
in  the  interest  of  Tremayne  and  Maddison. 
Acting  upon  it,  the  plaintiffs  advanced  the  money 
and  lost  it. 

The  jury  fonnd  that  the  inquiries  were  made  of 
Tremayne  as  secretary,  and  that  the  defendants 
held  him  out  as  such  to  answer  such  inquiries. 
The  Chief  Justice  left  either  of  the  parties  to 
move  for    judgment,    and  the    Queen's  Bench 
Division  directed  judgment  to  be  entered  for  the 
plaintiffs. 
The  defendants  appealed. 
Finlay,  Q.C.  and  H.  Sutton  for  the  defendants. 
—The  representation  made  by  Tremayne  was 
not  made  for  the  b^efit  of  the  company,  nor  did 
the  company  get  any  benefit  from  it.    The  act 
was  done  by   Tremayne  for  his  own  purposes. 
The  defendants  therefore  would  not  be  liable,  even 
if  they  had  not  been  a  corporation.  £ut  an  action 
for  deceit  will  not  lie  against  a  corporation,  except 
to  the  extent  of  any  benefit  which  the  corpora- 
tion may  have  obtained  by  the  fraud.   They  cited 
Croft  V.  Aliton,  4  B.  &  A.  SW ; 
Iiimpn»  T.London  Otneral  Onuuittf  Compamn,  7  L.  T. 

Bep.  N.  S.  641 ;  1  H.  &  C.  526 ; 
Ward  y.  Oeneral  Omnibiu  Company,  27  L.  T.  Bep. 

N.  S.  761 :  28  L.  T.  Eep.  N.  S.  880; 
Addie  T.  Wettem  Bank  of  Scotland,  L.  Bep.  1  H.  L. 

So.  145; 
EouldtwoHhr.  City  of  GUugov  Bank,  42  L.  T.  Itep. 
N.  S.  194 ;  L.  Bep.  5  App.  Cas.  817. 
TV.  Graham  and  Edward  Morten  for  the  plain- 
tiffs.— Where  an  agent  is  acting  within  the  scope 
of  his  authority,  the  principal  is  liable  for  his 
fraudulent  acts,  although  he  does  not  benefit  by 
them.    The  question  is,  whether  the  agent  was 
at  the  time  acting  in  his  principals'  business. 
They  cited 

Barwiek  T.  SngUtK  Joint  Btock  Batik,  16  L.  T.  Bep. 

K.  S.  461 ;  L.  Bep.  2  Ex.  259 ; 
Bwift  T.  Winimhotham,  28  L.  T.  Bep.  N.  8.  339 ; 

L.  Bep.  8Q.  B.  244; 
UcOowan  t.  Dyer,  L.  Bep.  8  Q.  B.  141. 

S.  Sutton  in  reply.  Cur.  adv.  vuU. 

March  21. — Lord  Ebheb,  M.B. — In  this  case  an 
action  has  been  brought  by  the  plaintiffs  to  re- 
cover damages  for  a  fraudulent  misrepresentation 
of  the  defendants  by  their  secretary,  the  defen- 
dants bein^  a  corporation.  It  cannot  be  doubted 
that  the  misrepresentation  was  a  fraudulent  one — 
that  is  to  say,  that  the  secretary  knew  at  the  time 
he  made  it  that  it  was  false.  I  think  that  the  case 
was  not  clearly  argued  before  the  Divisional 
Court.  The  point  argued  there  seems  to  have 
been  that  the  fact  that  the  defendants  were  a  cor- 
poration was  a  fatal  defect  in  the  plaintiffs'  case. 
It  seems  to  me  that  there  was  a  defect  in  the 
plaintiffs'  case  equally  fatal  wtiether  they  were  a 


corporation  or  not.  One  of  the  purposes  for 
which  the  secretary  was  appointed  was  to  answer 
questions  on  behalf  of  the  defendants.  If  he  had 
answered  sach  questions  falsely  and' f randulently, 
I  think  that  the  defendants  would  have  been 
liable.  But  he  did  not  make  the  repreaentatioa 
on  their  behalf ;  he  made  it  for  himself,  having  a 
friend  whom  he  wished  to  help.  If  he  was  actinfc 
solely  for  himself  or  to  assist  his  friend  he  was 
not  acting  for  the  company.  The  company  wonld 
not  hare  told  a  falsehood  for  the  purpose  of 
assisting  their  secretary  or  his  friend.  The  secre- 
tary did  that  which  the  defendants  would  cer- 
tainly not  have  done  if  they  had  been  there.  It 
is  said  that,  if  he  was  acting  for  their  benefit^ 
although  the  particular  act  was  not  for  their  benefit* 
they  are  bound  by  it.  I  know  of  no  case  where  » 
master  has  been  made  liable  for  the  fraud  or 
negligence  of  his  servant,  where  the  purpose  of 
such  fraud  or  negligence  is  not  the  master's  bai 
solely  the  servant's  own.  The  argument  in  tha 
court  below  was  founded  on  the  defendants  beiaK 
a  corporation ;  but  the  principle  I  have  stated  is 
equally  applicable  to  individuals  and  to  oorpoca- 
tions.    The  appeal  must  be  allowed. 

Bowzii,  L.J. — There  is,  so  far  as  I  am  aware,  no 
precedent  in  English  law,  unless  it  be  Stoift  t. 
Winterbotham  (ubi  ivf>.),  a  case  that  was  over- 
ruled npon  appeal  {Swift  v.  Jewtbury,  30  L.  T.  Bepi 
N.  8.  31),  for  nolding  that  a  principal  is  liable  in 
an  action  of  deceit  for  the  unauthorised  and 
fraudulent  act  of  a  servant  or  agent,  committed, 
not  for  the  general  or  special  benefit  of  the  prin- 
cipal, bat  for  the  servant's  own  private  eada. 
The  true  rule  was,  as  it  seems  to  me,  enunciated 
by  the  Exchequer  Chamber  in  a  judgment  at 
Willes,  J.,  delivered  in  the  case  of  Barmek  v. 
Englith  Joint  Stock  Bank  {ubi  aup.).  "  The 
^^eneral  rule,"  says  Willes,  J., "  is  that  the  master 
IS  answerable  for  every  snch  wrong  of  his  servant 
or  agent  as  is  committed  in  the  course  of  his 
service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be 
proved."  This  definition  of  liability  has  been 
(^instantly  referred  to  in  subsequent  cases  as 
adequate  and  satisfactory,  and  was  cited  with 
approval  by  Lord  Selborne  in  the  Hooae  oi 
Lords,  in  HouldsiBorth  v.  Oiiy  of  Oleugow  Bank 
{ubi  tup.).  Mackay  v.  Commereial  Bank  of  Ntm 
Bruntwick  (30  L.  T.  Bep.  N. ».  180)  is  consistent  with 
this  principle.  It  is  a  definition  strictiy  in  accord- 
ance with  the  ruling  of  Martin,  K,  in  I/uNfwt  t. 
London  General  Omnibut  Company  {ubi  tup.), 
which  was  upheld  in  the  Exchequer  Chamber: 
(see  per  Blackburn,  J.].  It  was  argued  on  behalf 
of  the  plaintiffs  in  the  present  appeal,  that  tha 
defendant  company,  although  they  might  not 
have  anthorised  the  fraudulent  answer  given  by 
the  secretary,  had  nevertheless  authorised  toe 
secretary  to  do  "  that  class  of  acts  "  of  which  the 
fraudulent  answer,  it  was  said,  was  one.  This  is 
a  misapplication  to  a  wholly  different  case  of  an 
expression  which  in  Barwiek  v.  Engliah  Jonmt 
Stock  Bank  (ubi  tup.)  was  perfectly  appropriate 
with  regard  to  the  circumstances  there.  In  that 
case  the  act  done,  though  not  expressly  author- 
ised, was  done  for  the  master's  benefit.  With 
respiect  to  acts  of  that  description,  it  was  doob^ 
less  correct  to  say  that  the  agent  was  placed  there 
to  do  acts  of  "  that  class."  Transferred  to  a  case 
like  the  present,  the  expression  that  the  secretsir 
was  placed  in  his  oflSce  to  do  tcta  of  "  thaA  ekus 
digitized  by  VjOO' 
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begs  the  verj  qaestion  at  issue,  for  the  defen- 
dants' proposition  is,  on  the  contrary,  that  an  act 
done,  not  for  the  employer's  benefit,  bnt  for  the 
serrant's  own  private  ends,  is  not  an  act  of  the 
class  which  the  secretary  either  was  or  could 
possibly  be  authorised  to  do.  It  is  said  that  the 
secretary  was  clothed  ostensibly  with  a  real  or 
apparent  authority  to  make  representations  as  to 
the  genuineness  of  the  debentures  in  question ; 
bat  no  action  of  contract  lies  for  a  false  repre- 
sentation, unless  the  maker  of  it  or  his  principal 
has  either  contracted  that  the  representation  is 
true,  or  is  estopped  from  denyinar  that  he  has  done 
BO.  In  the  present  case  the  defendant  company 
could  not  in  law  have  so  contracted,  for  any  such 
contract  would  have  been  beyond  their  corporate 
powers.  And  if  they  cannot  contract,  how  can  they 
be  estopped  from  denying  that  they  have  done  so  P 
The  action  against  them,  therefore,  to  be  main- 
tainable at  all,  must  be  an  action  of  tort,  founded 
on  deceit  and  fraud.  Bnt  bow  can  a  company  be 
made  liable  for  a  fraudulent  answer  given  by 
their  oflBcer  for  hia  own  private  ends,  by  which 
they  could  not  have  been  bound  if  they  had 
actually  authorised  him  to  make  it,  and  promised 
to  be  bound  by  itP  The  question  resolves  itself 
accordingly  into  a  dilemma.  The  fraudulent 
answer  must  have  either  been  within  the  scope  of 
the  agent's  employment  or  outside  it.  It  could 
not  have  been  within  it,  for  the  company  had  no 
power  to  bind  themselves  to  the  consequences  of 
any  such  answer.  If  it  is  not  within  it,  on  what 
ground  can  the  company  be  made  responsible  for 
an  agent's  act  done  beyond  the  scope  of  his 
employment,  and  from  which  they  derived  no 
benefit?  This  shows  that  the  proposition  that 
the  secretary  in  the  present  case  was  employed  to 
do  that  "  class  of  acts  "  is  fallacious,  and  cannot 
be  maintained.  The  judgment  of  the  court  below 
is  based  upon  the  view  that  the  act  done  was,  in 
fact,  within  the  scope  of  the  secretary's  employ- 
ment, and  if  this,  proposition  cannot  be  main- 
tuned,  the  judgment  must  fall  with  it.  How  far 
a  statutory  corporate  body  could  in  any  case  be 
made  liable  in  an  action  for  deceit  beyond  the 
extent  of  the  benefits  they  have  reaped  by  the 
fraud  is  a  matter  npon  which  I  desire  to  express 
no  opinion,  for  none  is  necessary  to  the  decision 
here;  but  even  if  the  principals  in  the  present 
case  were  not  a  statutory  body,  with  limited 
powers  of  contracting  and  of  action,  I  think  there 
wonld  be  dan^r  in  departing  from  the  definition 
of  liability  laid  down  by  WUles,  J.  in  Barwick  v. 
English  Joint  Stock  Bank  (ubi  rup.),  and  in  extend- 
ing the  responsibility  of  a  principal  for  the  frauds 
committed  by  a  servant  or  agent  beyond  the 
boundaries  hitheito  recognised  by  English  law. 
I  think,  therefore,  that  this  appeal  must  be 
allowed,  with  costs. 

Fbt,  L.J. — I  am  entirely  of  the  same  opinion. 
I  a^ee  with  the  judgment  which  has  just  been 
delivered.  It  appears  to  me  that  the  misrepre- 
sentations of  the  secretary,  which  are  relied  upon 
in  this  case,  were  made  in  the  interest  of  his 
friend,  and  not  in  the  interest  of  the  compimy. 
The  company  cannot  be  estopped  from  saying 
that  the  secretary  had  no  authority  to  make  these 
representations.  If  there  was  any  ground  of 
estoppel  in  this  case  the  effect  would  be  that  the 
company  would  be  estopped  from  denying  that 
the  stocK  was  good.  But  no  corporate  body  can 
be  bound  by  estoppel  to  do  something  beyond 


their  corporate  powers,  such  as  issuing  stock 
beyond  tne  authorised  limit.  If  there  is  no 
estoppel,  it  certainly  cannot  be  said  that  the 
secretary  had,  in  fact,  authority  to  make  these 
representations.  Nor  can  it  be  put  upon  any 
ground  of  ratification  by  the  company,  as  it 
perhaps  might  have  been  if  the  company  had 
accepted  benefits  that  accrued  to  them  owing  to 
the  representations.  I  am  unable,  therefore,  to 
see  any  ground  for  maintaining  this  action,  and 
the  appeal  must  be  allowed.        Appeal  allowed. 

Solicitor  for  plaintiffs,  J.  White. 
Solicitors  for  defendants,  O.  H.  K.  and  G.  A. 
Fuiker. 


April  6,  May  13  and  20, 1887. 

(Before  Lord  Eshbr,  M.B.,  Fkt  and  Lofes,  L. JJ., 

and  Cays,  J.) 

Ex  part«  Tox>j>;  ite  AsHCROFT.  (a) 

AFFZAJ.  IK   BAKE.RUFTCT. 

Bankrujgtoif  Act*  1883, 1869,  «.  91— Btatuiet.  retro- 
tpectwe  iffed  of  —  Settlement  of  property-^ 
Transfer  of  *}uire»—Void  agreement — Trustee. 

In  1877  A.  esteeuted  a  deed  by  which,  after  reeiHn^ 
that  A.  was  absoltUely  enUtled  to  certain  furm- 
tare,  railway  shares,  consols,  and  India  Stock, 
and  was  desirous  of  irrevoe<ibly  settling  the 
whole  of  his  property  upon  the  trusts  for  the 
benefit  of  his  wife,  himself,  and  his  chiidren, 
thereinc^ler  declared,  it  was  witnessed  that  A. 
assigned  to  T.  and  M.  the  furniture,  the  eonsoU, 
and  the  India  Stock  upon  certain  trusts  thereim 
declared. 

B  was  tlicreby  further  agreed  that  the  trustees  shouU 
stand  possessed  of  the  shares,  so  soon  as  the  sam» 
should  be  transferred  to  them,  upon  the  sam» 
trusts  as  the  consols  and  the  India  Stock.  The 
deed  contained  no  covenant  by  A.  to  transfer  tiie 
shares. 

After  the  deed  was  executed  tlie  eerlifieates  of  th» 
sluires  were  handed  over  to  the  trustees,  who  gave 
notice  to  the  railway  company.  A.  eontinuei  to 
receive  the  dividends  on  the  shares. 

On  the  19th  Fdj.  1886  A.  executed  a  transfer  of  tiU 
shares  to  the  trustees. 

On  the  SOth  April  1886  A.  was  adjudieated  a 
bankrupt. 

By  sect.  47,  sub-sect.  1,  of  ths  Bankruptcif  Act  1883, 
"  Any  settlement  of  property "  [with  certain 
exertions)  "  shall,  if  the  settlor  becomes  bankrupt 
wiinin  two  years  after  Hie  date  of  tlie  settlement, 
be  void  against  the  trustee  in  ike  bankruptcy." 

By  sub-sect.  3,  "  Settlement  shall,  for  the  purposes  of 
this  section,  include  any  conveyance  or  transfer  of 
property." 

Held  {affirming  the  judgment  of  Cave,  J.),  that 
there  was  no  settlement  of  the  shares  by  A.  untH 
1886,  and  that  the  transfer  in  1886  wae  void, 
being  within  two  years  of  A's  bankruptcy. 

By  the  CouH :  Sect.  47  of  the  Bankruptcy  Act  1883 
is  not  retrospective  so  far  as  its  provisions  are 
new,  but  (duhitante  Fry,  LJ.)  is  retro^ective  M 
far  as  it  is  a  re-enaJkment  of  sect.  91  of  the 
Bankruptcy  Act  1869. 

This  was  a  motion  by  thetmstee  nnder  the  bank- 
ruptcy of  Aahcroft  to  have  it  declared  that  he 
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•wa  entitled  to  eighty  shares  in  the  Dutch 
Bhecish  Railway  Company. 

The  bankrnpl;  had  curried  on  business  as  a 
timber  merchant  in  Bishopsg^te-street  Within. 

By  an  indenture,  dated  the  27th  April  1877, 
Aahcroft,  after  reciting  chat  he  was  possessed  of 
furniture,  plate,  and  household  effects,  of  a  rever- 
sionary interest  in  some  bank  annuities  and 
stock,  and  of  eighty  shares  in  the  Dutch  BLenish 
Bailway  Company,  and  that  he  was  desirous  of 
settling  the  whole  of  it  npon  trust  for  the  benefit 
of  himself,  his  wife,  and  his  children,  and  that  for 
the  purpose  of  effectuating  that  intention  was 
about  to  transfer  the  eighty  shares  into  the 
names  of  Todd  and  Miller,  it  was  witnessed  that 
Ashcroft  assigned  to  Todd  and  Miller  the  plate, 
furniture,  and  effects,  and  his  interest  in  the  bank 
annuities  and  btock,  to  hold  as  to  the  plate,  fumi. 
tare,  and  effects  on  the  trusts  thereinafter 
declared  for  the  benefit  of  his  wife,  himself,  and 
their  children,  and  it  was  further  ag^reed  that 
Todd  and  Miller  should  stand  possessed  of  the 
bank  annuities  and  stocks,  and  also  of  the  shares, 
BO  soon  as  the  same  should  be  transferred  to 
them,  upon  trust  to  pay  the  dividends  to  his 
wife  H.  B.  Ashcroft  during  her  life  for  her 
Beparate  use  without  power  of  anticipation,  and 
after  her  death  on  further  trusts  for  the  benefit  of 
the  settlor  and  his  children. 

The  certificates  for  the  shares  were  thereupon 
handed  over  to  Todd  and  Miller,  but  no  transfer 
to  them  was  at  that  time  executed.  At  this  time 
Ashcroft  was  able  to  pay  all  his  debts  in  full 
without  the  aid  of  the  property  comprised  in  the 
settlement. 

On  the  17th  May  1877  Ashcroft's  solicitors 
gare  a  written  notice  to  the  trustees  of  the  will 
of  the  late  Peter  Ashcroft,  in  whom  the  bank 
annuities  and  stock  were  vested,  and  also  to  the 
Datch  Bhenish  Bailway  Company,  that  by  the 
above  indenture  the  eighty  fchares  were  directed 
to  be  held  by  Todd  and  Miller  npon  the  trusts  in 
it  mentioned. 

Ashcroft  continned  to  receive  the  dividends 
and  apply  them  to  his  own  use,  and  it  was  not 
until  the  19th  Feb.  1886  that  a  transfer  of  tho 
shares  was  made  to  Todd  and  Miller. 

On  the  21st  April  1886  Ashcroft  filed  his 
petition. 

On  the  30th  April  Ashcroft  was  adjudicated 
bankmpt. 

The  trustee  in  bankrupts  claimed  the  shares 
in  the  Dutch  Bhenish  Bailway  Company,  and 
this  was  a  motion  for  a  declaration  that  he  was 
entitled  to  them,  and  for  an  order  for  their  re- 
transfer  from  Todd  and  Miller  to  him. 

Yaie  Lee  for  the  trustee. — Bv  sect.  47  (1) :  "  Any 
settlement  of  property  not  being  a  settlement 
made  before  and  in  consideration  of  marriage,  or 
made  in  favour  of  a  purchaser  or  incumbrancer 
in  g;ood  faith  and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years 
after  the  date  of  the  settlement,  be  void  against 
the  trustee  in  the  bankruptcy,  and  shall,  if  the 
settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  tne  date  of  the  settlement, 
be  void  against  the  trustee  in  the  bankruptcy, 
nmless  the  parties  claiming  under  the  settlement 


can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in 
such  property  had  passed  to  the  trustee  of  snch 
settlement  on  the  execution  thereof."  Here  the 
bankruptcy  took  place  within  ten  years  of  the 
settlement,  and  the  settlement  is  void,  because 
the  interest  of  the  settlor  in  the  Bhenish  shares 
"  did  not  pass  to  the  trustees  of  the  settlement  on 
the  execution  thereof."  The  shares  were  not 
transferred  to  Todd  and  Miller  until  1886.  There 
was  no  covenant  to  transfer  the  shares  in  the 
indenture. 

WirulotB,  Q.C.  and  Sidney  Woolf  for  the  trustees 
under  the  deed. — Even  if  the  settlor's  interest 
did  not  in  fact  pass  till  1886,  still  there  was  a 
complete  declaration  of  trust.  Ashcroft  became 
trustee  of  the  shares  on  the  trusts  contained  in. 
the  indenture.  This  sect.  47  is  not  retrospective^ 
and  does  not  apply  to  settlements  executed  before 
the  passing  of  tne  Act  of  1883. 

Herbert  Beed  and  E.  Witt  for  other  respon- 
dents. 


Yate  Lee  in  reply. — ^The  law  is  clear,  and 
laid  down  by  Turner,  L.J.  in  Milroy  v.  Lord  (4  De 
G.  F.  &  J.  264,  274).  The  settlor  must  have  done 
everything  that  was  necessary  to  be  done  to 
effect  a  transfer  of  the  property.  Here  he  has 
not  done  everything.    He  is  not  a  trustee : 

Richardt  v.  Daliyridge,  L.  Bep.  10  Eq.  11 ; 
Xoore  V.  Moore,  L.  Bep.  18  Eq.  483. 

This  Act  is  retrospective : 

Se  Flai/er;  Ex  parte  Harvey,  2  Ho.  261. 

Cave,  J. — ^This  was  a  motion  on  behalf  of  th* 
trustee  for  a  declaration  that  he  was  entitled  to 
eighty  shares  in  the  Dutch  Bhenish  Bailway 
Company,  transferred  by  the  bankmpt  to  Todd. 
and  Miller  on  the  19th  Feb.  1886,  and  for  an 
order  for  their  retransfer  to  him.  In  April  1877 
the  bankrupt,  who  was  then  in  partnersnip  with 
one  Story,  was  minded  to  make  a  settlement  on 
his  wife  and  children.  At  that  time  he  was 
possessed,  among  other  property,  of  some  fomi- 
ture,  plate,  and  honsehold  effects,  of  a  reversionary 
interest  in  some  bank  annuities  and  stock,  and 
of  the  Dutch  Bhenish  Bailway  shares  in  question. 
By  an  indenture  of  the  27th  April  1877,  after 
reciting  his  title  to  the  above-mentioned  property, 
and  that  he  was  desirous  of  settling  the  whole 
of  it  npon  trust  for  the  benefit  of  his  wife, 
himself,  and  his  children,  and,  for  the  purpose 
of  effectuating  that  intention,  was  about  to 
transfer  the  shares  into  the  names  of  Todd 
and  Miller,  it  was  now  witnessed  that  Ashcrofb 
assigned  to  Todd  and  Miller  the  plate,  fnmitnre, 
and  effects,  and  his  interest  in  the  bank  annuities 
and  stock,  to  hold  as  to  the  plate,  furniture,  and 
effects  on  the  trusts  thereinafter  declared  for  the 
benefit  of  his  wife,  himself,  and  their  children. 
By  the  same  indenture  it  was  further  agreed  that 
Todd  and  Miller  shonld  stand  possessed  of  the 
bank  annuities  and  stocks,  and  also  of  the  shares, 
BO  soon  as  the  same  should  be  transferred  to 
them,  upon  trust  to  pay  the  dividends  to  his  wife 
Hannah  Bell  Ashcroft  during  her  life  for  her 
separate  use  without  power  of  anticipation,  and 
after  her  death  on  further  trusts  for  the  benefit 
of  the  settlor  and  his  children.  At  the  time  ol 
the  execution  of  the  deed  tho  Ojsrtifica^es  <^tiiB 
gitized  by  VjOO vie 
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•hares  were  handed  over  to  Todd  and  Miller; 
and  on  the  17th  May  1877  Asbcroft's  Bolicitora 
gave  a  written  notice  to  the  trustees  of  the  will 
of  the  late  Peter  Ashoroft,  in  whom  the  bank 
annuities  and  stock  were  vested,  and  also  to  the 
Dutch  Bheniah  Railway  Company,  that  by  the 
above-mentioned  indenture  tne  eighty  shares 
were  directed  to  be  held  by  Todd  and  Miller 
upon  the  trusts  therein  mentioned.  No  transfer 
oi  the  shares  to  Todd  and  Miller  was  executed 
until  the  19th  Feb.  1886,  and  Ashcroft  continued 
to  receive  the  dividends  and  apply  them  to  his 
own  use.  Oa  the  2lRt  April  1886  Ashcroft  filed 
his  petition  in  the  London  Bankruptcy  Court, 
and  on  the  30th  April  he  was  adjudged  bank- 
rupt. It  was  first  contended  that  the  settle- 
ment was  void  under  sect.  47,  on  the  ground 
that  the  settlor  was  insolvent  at  the  time  of 
making  the  settlement.  It  has,  however,  been 
proved  to  my  satisfaction  that  he  was  then 
able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement.  It  was  next 
urged  that  the  settlement  was  void,  because  the 
interest  of  the  settlor  in  the  shares  did  not  pass 
to  the  trustees  of  the  settlement  on  the  execution 
thereof.  Mr.  Winslow,  on  the  other  side,  hardly 
ventured  to  suggest  that  the  settlor's  interest  in 
the  shares  had  passed  to  Todd  and  Miller  on  the 
execution  of  the  indenture.  It  did  not  in  fact 
pass  till  the  19th  Feb.  1886,  nearly  nine  years 
afterwards,  and  the  indenture  did  not  even  con- 
tain a  covenant  to  transfer  the  shares.  It  was, 
however,  submitted  that  there  was  a  complete 
declaration  of  trust  by  which  Ashcroft  consti- 
tuted himself  a  trustee  of  the  shares  on  the  trusts 
oontAined  in  the  indenture.  Numerous  cases 
were  cited  to  which  it  is  nnnecessary  to  refer  par- 
ticularly. The  law  on  the  snbject  is  free  from 
doubt,  and  is  well  stated  by  Turner,  L.J.  in 
Milroy  v.  Lord  (4  De  G.  F.  &  J.  264,  274),  who 
there  says :  "  I  take  the  law  of  this  court  to  be 
well  settled  that,  in  order  to  render  a  voluntary 
settlement  valid  and  effectual,  the  settlor  must 
have  done  everything  which,  according  to  the 
nature  of  the  property  comprised  in  the  settle- 
ment was  necessary  to  be  done  in  order  to  transfer 
the  property,  and  render  the  settlement  bind- 
ing upon  him.  He  may,  of  course,  do  this  by 
actually  transferring  the  property  to  the  persons 
for  whom  he  intends  to  provide,  and  the  provi- 
sions will  then  be  effectual,  and  it  will  be  equally 
effectual  if  he  transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settlement,  or  declares 
that  he  nimself  holds  it  in  trust  for  those  pur- 
poses, and,  if  the  property  be  personal,  the  trust 
may,  as  I  apprehend,  be  declared  either  in  writing 
or  oy  parol ;  but,  in  order  to  render  the  settle- 
ment binding,  one  or  other  of  those  modes  must, 
as  I  understand  the  law  of  this  court,  be  resorted 
to,  for  there  is  no  equity  in  this  court  to  perfect 
an  imperfect  gift.  The  cases,  I  think,  go  further 
to  this  extent  that,  if  the  settlement  is  intended 
to  be  effectuated  by  one  of  these  modes  to  which 
I  have  referred,  the  court  will  not  give  effect  to 
it  by  applying  another  of  those  modes.  If  it  is 
intended  to  take  effect  by  transfer,  the  court  will 
not  hold  the  intended  transfer  to  operate  as  a 
declaration  of  trust,  for  then  every  imperfect  in- 
strument would  be  made  effectual  by  being  con- 
Terted  into  a  perfect  trust."  As  Jessel,  M.B.  says  in 
Biehards  v.  DeUmdge  (L.  Bep.  18  Eq.  11) :  "To 
constitute  a  valid  declaration  of  trust  the  owner 


must  HO  deal  with  the  property  as  to  deprive  him- 
self of  its  beneficial  ownership,  and  declare  that 
he  will  hold  it  from  that  time  forward  on  trust 
for  the  other  person.  He  need  not  use  the  words 
I  declare  myself  a  trustee,  but  he  must  do  some- 
thing which  is  equivalent  to  it,  and  use  expres- 
sions which  have  that  meaning,  for,  however 
anxious  the  court  may  be  to  carry  out  a  man's 
intention,  it  is  not  at  liberty  to  construe  words 
otherwise  than  according  to  the  proper  meaning." 
Again,  Hall,  V.O.,  in  Moore  v.  Moore  (L.  Rep.  18 
Eq.  483) :  "  There  seems  to  have  been  a  notion 
that  yon  may  have  a  trust  declared  where  the 
gift  is  imperfect,  although  the  donor  never  meant 
to  be  a  trustee  at  all,  as,  for  instance,  in  the  case 
of  an  imperfect  gift  to  A.  B.,  with  a  trust  declared 
by  A.  B.  that  although  A.  B.  does  not  become  a 
trustee  because  be  has  not  the  thing  effectually 
transferred  to  him,  that  you  are  to  turn  the  gin 
into  a  trust,  and  make  the  donor  a  trustee.  That 
seems  to  me  not  to  be  consistent  with  the  earlier 
and  high  authorities  which  have  been  cited  in  the 
course  of  the  argpiment."  Bearing  these  prin- 
ciples in  mind,  let  us  turn  to  the  settlement  and 
asK  whether  it  was  the  intention  of  the  settlor  to 
transfer  the  shares  to  Todd  and  Miller  on  the 
trusts  therein  declared,  or  to  constitute  himself  a 
trustee.  After  reciting  the  desire  of  Ashcroft  to 
settle  the  property,  the  indenture  recites  that,  for 
the  purpose  of  effectuating  such  desire,  he  is 
about  to  transfer  the  shares  into  the  names  of 
Todd  and  Miller.  Then  there  follows  an  actual 
assignment  of  the  remainder  of  the  property  in- 
tenoed  to  be  settled,  and  an  agreement  that  Todd 
and  Miller  are  to  stand  possessed  of  the  shares,  so 
soon  OS  the  same  shall  be  transferred  to  them, 
upon  the  trusts  there  declared.  Can  there  be 
any  doubt,  if  words  have  any  meaning,  that  the 
settlor's  intention  was  to  transfer  the  shares  to 
Todd  and  Miller  on  the  trusts  declared,  and  not 
to  constitute  himself  a  trustee.  The  notice  to  the 
railway  company,  which  contains  an  incomplete 
statement  by  Ashcroft's  solicitors  of  the  effect  of 
the  deed,  cannot  carry  the  matter  further.  I 
cannot  suppose  the  settlor  ever  intended  to  con- 
stitute himself  a  trustee  of  the  shares,  and  the 
nature  of  the  trusts  confirms  this  view,  for  after 
the  decease  of  the  wife  the  trustees  are  to  apply 
the  dividends  in  the  maintenance  of  Ashcroft  and 
his  children  in  such  manner  as  they  shall,  in 
their  uncontrolled  discretion,  think  proper.  Mr. 
Winslow  raised  a  third  point,  viz.,  that  sect.  47  is 
not  retrospective ;  that  is  to  say,  that  it  does  not 
apply  to  a  settlement  executed  before  the  passing 
of  the  Act  of  1883.  That  point,  however,  was 
decided  the  other  way  in  Re  Flayer;  Ex  parte 
Harvey  (uH  tup.},  a  decision  to  which  I  was  a 

girty,  and  whicn  was  founded  on  the  decision  of 
aeon,  V.C.  in  Ex  parte  and  Re  Daweon  (L.  Rep. 
19  Eq.  433).  The  order  asked  for  must  be  made, 
and  no  order  will  be  made  as  to  costs. 

From  this  judgment  the  trustees  of  the  settle- 
ment appealed. 

May  13.— Witulow,  Q.C.  and  8.  Wool/  for  the 
appellants. — It  is  said  that  this  settlement,  which 
was  executed  in  1877,  is  void,  because  the  interest 
of  the  settlor  in  the  shares  did  not  pass  to  the 
trustees  of  the  settlement  on  its  execution,  and 
the  settlor  became  bankrupt  within  ten  years. 
But  sect.  47  of  the  Bankruptcy  Act  1883  is  not 
retrospective,  at  aU  events  as  to  so  much  of  it  as 
•igitized  by 
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was  not  contained  in  the  Act  of  1869.  In  Be 
Player  (vbi  sup.)  Matbew,  J.  said,  that  "  the  later 
Act  is  in  mibstitution  for  the  earlier,  and,  except 
in  80  far  as  it  varies  the  former,  is  retrospective." 
The  ordinary  rule  is  that  a  new  statutory  pro- 
vifiion  y^hich  affects  rights  is  not  retrospective, 
unless  the  intention  that  it  shall  be  so  is  clearly 
expressed:  (Maxwell  on  the  Interpretation  of 
Statutes,  22nd  edit.  257,  and  cases  there  cited.) 

Yaie  L'  e  for  the  trnstee  in  bankruptcy. — ^The 
deed  of  1 877  was  not  a  settlement  of  the  shares 
at  all.  It  did  not  transfer  them  to  the  trustees 
of  the  settlement,  nor  did  it  create  any  obligation 
to  transfer  them.  There  is  no  evidence  whatever 
of  the  bankrupt's  continuing  to  hold  the  shares 
as  trnstee  for  the  trustees  of  the  settlement.  On 
the  contrary,  he  retained  the  beneficial  interest 
in  them.  There  was  no  settlement  of  the  shares 
imtil  the  transfer  to  the  trustees  in  Feb.  1886. 
That  is  void,  as  being  within  two  years  of  the 
bankruptcy.  The  question,  therefore,  whether 
sect.  47  is  retroepecUve  does  not  arise ;  but  Ex 
parte  Datoaon  {ubi  mip.)  is  an  authority  for  hold- 
ing that  it  is  retrospective. 

Windoto.  Q.C.  in  reply.  ^^^  ^^  ^^„ 

]^ay  20. — Lord  Esher,  M.B.,  after  stating  the 
facts,  continued :  —  It  may  not  be  absolutely 
necessary  that  we  should,  on  the  present  occasion, 
determine  whether  sect.  47  of  the  Bankruptcy 
Act  1883,  which  is  to  a  great  extent  a  repetition 
of  sect.  91  of  the  Bankruptcy  Act  1869,  is  or  is 
not  retrospective;  but  the  point  has  been  fully 
argued  before  ns,  and  it  is  an  important  one.  It 
is  imbortant,  not  only  because  a  new  provision  is 
added  at  the  end  of  the  section,  which  throws  on 
the  parties  claiming  under  the  settlement  the 
onus  of  proving  that  the  interest  of  the  settlor  in 
the  .property  comprised  in  the  settlement  had 
passed  to  the  trustee  of  the  settlement  on  its 
execution,  hut  also  because  sect.  91  of  the  Act  of 
1869  applied  only  to  traders,  whereas  sect.  47  of 
the  new  Act  applies  to  non-traders  as  well.  In 
the  case  of  lie  Player  {uM  rup.)  Mathew,  J. 
expressed  an  opinion  that  so  much  of  sect.  47  as  is 
identical  with  sect.  91  of  the  former  Act  does 
apply  to  matters  which  happened  before  the  Act 
CftTne  into  operation,  but  that  any  part  of  it  which 
is  a  new  enactment  is  not  retrospective.  Is  that 
the  true  principle  for  the  construction  of  this 
ActP  As  a  general  rule  an  Act  of  Parliament 
which  affects  rights  is  not  retrospective,  unless 
the  intention  of  the  Legislature  that  it  shall  be 
retrospective  is  plainly  expressed  or  implied.  In 
determining  whether  any  provision  of  an  Act  was 
intended  to  be  retrospective  or  not,  I  think  that 
the  consequences  of  holding  that  it  is  not  retro, 
spective  must  be  looked  at.  If  that  part  of  sect.  47 
which  is  old  be  not  retrospective,  what  would  be 
the  result  ?  By  reason  of  the  repeal  of  the  Act  of 
1869,  settlements  to  which  that  Act  would  have 
applied  cannot,  since  1883,  be  touched  by  it ;  and, 
if  the  re-enactment  in  sect.  47  be  not  retrospec- 
tive settlements  made  prior  to  1883  would  not  be 
affected  by  such  re-enactment.  The  result  would 
be,  that  neither  the  original  Act  nor  the  re-enact- 
ment would  apply  to  settlements  made  prior  to 
1883,  and  they  would  have  to  be  held  good.  It  is 
inconceivable  that  the  Legislature  should  have 
intended  that.  I  think,  therefore,  that,  so  far  as 
sect.  47  is  a  repetition  of  sect.  91,  the  Legislature 


obviously  intended  to  replace  the  old  enactment 
at  once  by  the  new  one,  and  that,  to  that  extent, 
sect.  47  mast  apply  to  transactions  which  took 
place  before  the  commencement  of  the  new  AcL 
But  why  should  we  carry  it  any  farther,  and  say 
that  the  new  part  of  sect.  47  applies  to  antecedent 
transactions  r  I  can  see  no  reason  for  doing  so, 
and  I  think  that  the  construction  of  the  section 
stated  by  Mathew,  J.  is  the  right  one.  Accord- 
ing to  that  construction,  the  final  clause  of  sect.  47 
cannot  apply  to  any  settlement  executed  before 
the  commencement  of  the  Act,  and  no  part  of 
sect.  47  can  apply  to  a  settlement  executed  by  a 
non-trader  before  the  commencement  of  the  Act. 
Therefore,  this  document,  which  vias  executed  1^ 
the  bankrupt  in  1877,  if  it  be  a  settlement  within 
sect.  47,  is  not  invalidated  by  reason  of  it  not 
complying  with  the  final  provision  of  sect.  47. 
But  then  comes  the  cmestion,  is  this  deed  a  settle- 
ment within  sect.  47  r  What  was  the  effect  of  it 
as  regards  these  shares?  It  did  not  oblige  the 
bankrupt  to  settle  them  at  aU.  There  was  no 
covenant  by  him  to  settle  them,  and  it  was  pa> 
fectly  open  to  him  to  settle  them  or  not  to  settle 
them  asthe  pleased.  In  my  opinion  snch  a  docn- 
ment  is  not  a  settlement  within  the  meaning  of 
the  Act.  In  1886,  however,  the  bankrupt  did 
execute  a  transfer  of  the  shares  to  the  tmstees  oi 
the  deed.  But,  by  sect.  47,  settlements  executed 
withintwo  years  before  the  bankmptcy  are  void. 
That  was  a  settlement  within  the  section,  becanw^ 
by  sub-sect.  3,  settlement  is  to  include  any 
transfer  of  property ;  and  it  was  executed  within 
two  years  before  tne  bankruptcy.  The  transfer 
was  therefore  void.  The  judgment  of  Cave,  J. 
must  be  affirmed. 

Fkt,  LJ. — I  have  arrived  at  the  same  con- 
clnsion.  On  the  19th  Feb.  1836  the  banknqit 
executed  a  transfer  of  these  shares  to  the  trustees 
of  the  settlement,  and  on  the  30th  April  he  becams 
bankrupt.  By  sect.  47,  sub-sect.  1,  of  the  Bank- 
ruptcy Act  1883  any  settlement  of  property 
(with  certain  exceptions,  which  do  not  affect 
this  case)  shall,  if  the  settlor  become  bankrupt 
within  two  years  after  the  date  of  the  settlement, 
be  void  against  the  trustee  in  the  bankruptcy; 
and  by  sub-sect.  3  "  settlement "  shall  include 
any  conveyance  or  transfer  of  property.  The 
transfer  of  these  shares  appears  to  me  to  be 
clearly  within  both  the  words  and  the  mLschief 
of  the  section.  But  for  the  transfer  the  proceeds 
of  these  shares  would  have  been  distributaUe 
among  the  bankrupt's  creditors ;  and  it  was  onlf 
executed  two.  months  before  the  bankruptcy.  It 
has  indeed  been  suggested  that  the  deed  executed 
by  the  bankrupt  in  1877  was  a  settlement  of  these 
shares.  That  deed  neither  transferred  the  pro- 
perty in  the  shares,  nor  created  any  obligation  to 
transfer  that  property ;  and  I  think,  therefore^ 
that  it  was  not  a  settlement  of  them.  But, 
even  if  it  was,  I  do  not  think  that  the  actual 
transfer  of  them  in  1886  would  be  any  the  leal 
a  settlement  within  the  meaning  of  the  Act,  and 
void  by  sect.  47.  I  have  no  hesitation,  therefore, 
in  coming  to  the  conclusion  that  the  transfer  is 
void  as  against  the  trnstee  in  bankruptcy. 
That  is  sufficient  to  decide  this  case.  It  is  not 
necessary  to  decide  whether  the  deed  of  1877 
would  have  been  invalidated  as  to  these  shares  by 
the  final  clause  of  sect.  47,  sub-sect.  L  TbM 
depends  upon  whether  that  clause  is  retrospeo- 
tive,  and,  as  the  question  has  l^eea  fully  argued. 

Digitized  by  CjOOQIC 
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I  think  it  right  to  say  that  I  am  clearly  of  opinion 
that  it  ia  not.  I  o%n  see  no  indication  of  any 
intention  on  the  part  of  the  Legislature  to  exclude 
the  ordinary  rale  that  a  statnte  ia  not  retrospec- 
tive. It  iroold  be  most  nnjnst  that  transactions 
shonld  be  avoided  when  the  parties  to  them  have 
had  no  opportunity  of  complying  with  the  require- 
ments of  the  Legislature.  Whether  that  pa^t  of 
sect.  47  which  is  a  re-enactment  of  the  provisions 
of  sect.  91  of  the  Bankruptcy  Act  1869  is  retro- 
spective is  a  question  upon  which  I  reserve  my 
T'nion.  I  am  not  sure  that  the  preservation 
those  provisions  with  regard  to  settlements 
executed  before  the  Act  of  1869  was  repealed 
ia  not  to  be  looked  for  rather  in  the  saving  clause 
of  the  Act  of  1883  (s.  169)  than  in  construing 
aeot.  47  as  partly  retrospective  and  partly  not. 

LoPKS,  L.J. — Sect.  47  of  the  Bankruptcy  Act 
1883  differs  only  in  two  particulars  from  sect.  91 
of  the  Bankruptcy  Act  1869,  the  first  being  that 
sect.  47  is  general,  wbereas  sect.  91  was  restricted 
to  traders,  the  second  being  that  the  final  clause 
of  sect.  47  was  not  in  sect.  91.  I  am  of  opinion 
that,  80  br  as  sect.  47  is  a  re-enactment  of  sect.  91, 
it  is  retrospective.  Otherwise  this  result  would 
follow,  that  a  settlement  executed  by  a  trader 
while  the  Act  of  1869  was  in  operation,  and  which 
would,  in  the  event  of  his  becoming  bankrupt 
within  two  years  after  its  execution,  hare  been 
void  if  that  Act  had  continued  in  force,  could 
not  be  set  aside  if  the  two  years  did  not  expire 
till  after  the  Act  of  1883  camo  into  operation.  A 
veiy  similar  question  arose  in  Sx  parte  Bawton 
(ubt  nip.),  and  the  section  in  question  in  that  case 
was  held  by  Bacon,  Y.C.  to  have  a  retrospective 
effect.  I  am  also  of  opinion  that,  so  far  as 
sect.  47  is  new  legislation,  it  is  not  retrospective. 
It  is  not,  however,  necessary  to  decide  this  now, 
because  I  agree  with  the  Master  of  the  Bolls  that 
the  document  of  1877  created  no  obligation  as  to 
these  shares,  and  was  not  a  settlement  of  them. 
But  the  transfer  of  the  shares  in  1886  was  clearly  a 
settlement ;  and,  as  the  transfer  comes  within  the 
words  of  sect.  47  by  the  settlor  becoming  bank- 
rupt within  two  years  after  its  date,  it  is  void 
as  against  the  trustee  in  the  bankruptcy.  The 
decision  of  Cave,  J.  was  right,  and  the  appeal 
must  be  dismissed.  ^^^^  dUmUud. 

Solicitors  for  the  appellants.  2£unnt  and  Lortgden, 
Solicitors  for  the  trustee  in  bankruptcy,  £«a/b''<^> 
Monier-WilliaTru,  &nd  Sobinson. 


Friday,  July  1, 1887. 

(Before  Lord  Eshxk,  M.B.,  Lisdlet  and  Lopes, 
L.JJ.,  assisted  by  Na.uticat.  Assessobs.} 

Tbs  Stak  or  Pbksia.  (a) 

ON  APPZAI.  raoX  BUTT,  i. 

Salvage — Amotmt — Appeal — Principle*  o»  which 
salvage  w  awarded. 

The  Court  of  Appeal  will,  in  a  talvage  action, 
tohere  it  appears  that  the  judge  beloio  has  mi»- 
apprehended  the  evidence,  and  contequently  given 
a  urrong  auiard,  inoreate  or  diminish  the  au>a/rd 
at  the  justice  of  the  case  wut/y  require. 

The  barque  8.  of  P.,  having  taken  up  a  foul  berth 

(a)  Bqxntgd  by  J.  P.  Adpihau.  and  Bcftlkk  AsniAU,  Eaqn., 
Barriitara-U-I«w. 


t»  bad  weather  in  the  Dovms,  collided  with 
another  barque.  The  tug  C.  toteed  her  clear 
after  an  hour's  towing,  during  which  time  her 
anchor  and  chain  were  slipped.  After  she  had 
been  got  clear  the  tug  eontinuefi  to  tow  ahead 
until  another  anchor  had  been  brought  off  from 
the  shore  by  other  salvors,  and  she  was  uUimately 
saved.  Her  value  and  that  of  her  cargo  and 
freight  amounted  in  aU  to  23,0002. 
Butt,  /.,  ti»  a  salvage  aetion  a^ainel  the  8.  of  P. 
httoing  awarded  1501.,  the  Court  of  Appeal 
hdd  that  he  had  misapprehended  the  evidence 
at  to  the  danger  from  which  the  8.  of  P.  had 
been  saved,  and  increased  the  award  to  3001. 

This  was  an  appeal  by  the  plaintiffs  in  a  salvage 
action  from  an  award  of  Butt,  J.,  given  on  the 
ISth  Feb.  1887. 

The  action  was  instituted  by  the  owners, 
masters,  and  crews  of  the  steam-tug  Challenge 
and  the  luggers  Albion  and  Sappho,  against  too 
owners  of  the  barque  Star  of  I^ersia,  her  cargo 
and  freight,  to  recover  salvage  for  services 
rendered  to  the  Star  of  Persia  in  the  Straits  of 
Dover  on  the  22ad  and  23rd  Dec.  1886. 

The  facts  alleged  by  the  plaintiffs  were  as 
follows :  About  noon,  on  Dec.  22,  those  on  the 
Challenge,  a  tug  of  137  tons  register,  sighted  the 
Star  of  Persia,  near  Dnngeness,  coming  up  the 
Channel.  The  master  of  the  Challenge  having 
previously  towed  the  Star  of  Persia,  and  thinking 
she  might  again  require  hia  services,  followed  her 
up  the  Channel.  On  coming  up  with  her  between 
4  and  5  p.m.  the  master  of  the  barque  asked  the 
tug  tn  accompany  him  in  case  he  should  want  to  be 
towed  to  London.  Owing,  however,  to  the 
thickness  of  the  weather  the  Star  of  Persia  was 
lost  sight  of  by  those  on  board  the  tug.  At  about 
7.30  p.m.  on  the  same  day,  in  answer  to  signals  of 
distress,  the  lugger  Sappho  was  launched  at  Deal, 
and  with  g{«at  risk  and  difficulty  proceeded  to 
the  vessel  exhibiting  the  signals,  which  proved  to 
be  the  Star  of  Persia.  Some  of  the  crew  of  the 
lugger  having  boarded  the  Star  of  Persia,  it  was 
found  that  the  Star  of  Persia  was  in  collision  with 
an  Italian  barque,  the  Braguette.  The  Star  of 
Persia  was  riding  to  her  port  anchor  and  ninety 
fathoms  of  chain.  The  crew  of  tho  Sappho  at 
once  gave  their  assistance,  and  whilst  so  engaged 
the  tug  OhaUeTige  came  np  and  was  at  once  en- 
gaged to  tow  the  Star  of  Persia  clear.  After  an. 
hour's  towing,  during  which  the  anchor  and  chain 
of  the  Stao'  of  Persia  were  slipped,  the  Star  of 
Persia  was  towed  clear,  and  was  then  towed  to  a 
faii>  berth  between  Kingsdown  and  Doal,  when 
her  starboard  anchor  was  let  go.  The  tug,  how- 
ever, continued  to  tow  ahead,  as  the  master  of  the 
Star  of  Persia  was  nn willing  to  trust'  to  one 
anchor  in  the  then  state  of  the  weather.  The 
Sapplio  was  then  sent  ashore  for  a  pilot,  and  on 
returning  was  again  sent  ashore  for  an  anchor 
and  chain,  which  was  brought  off  by  the  lugger 
Albion.  The  tug  continued  to  lie  by  the  barque 
till  4  a.m.  on  the  24th,  when  the  weather  having 
moderated,  the  tug  proceeded  to  tow  the  Star  of 
Persia,  under  an  ordinary  towage  agp^ement,  to 
London,  where  they  arrived  in  safety  oa 
Dec.  26. 

The  defendants  admitted  that  the  plaintiffs 

had  rendered  salvage  services,  but  alleged  that 

the  same  were   exaggerated    by   the   plaintiffs. 

They  also  allei^d  tlut,  when  the  ■Chauenge  and 
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Sappho  came  up  after  the  collision,  the  Star  of 
P«r«ta  was  already  clear  of  the  barque  and  in  no 
danger. 

The  ralne  of  the  Star  of  Pertia  was  8000Z.,  and 
of  her  cargo  and  freight  15,4422. 

Jan.  15. — Bdtt,  J.,  having  heard  evidence, 
awarded  1502.  His  judgment,  so  far  as  is 
material,  was  as  follows : — It  does  not  appear 
with  absolute  clearness  from  the  evidence 
whether  the  Star  of  Fertia  was  already  clear  of 
the  barque  Bragnette  when  the  tug  took  hold  of 
her.  The  Elder  Brethren  are  disposed  to  think 
she  was,  but  it  appears  to  us  evident  enough  that 
the  Draguette'a  anchor  holding — and  there  is  no 
evidence  whatever  that  it  moved — the  catting  of 
a  rope  or  two  and  the  paying  out  of  cable  by  the 
Star  of  Persia  would  have  taken  her  clear,  as  the 
captain  said  it  did  in  fact  take  her  clear.  There- 
fore we  do  not  think  that  there  was  any  injury 
or  any  risk  of  serious  injury  at  the  time  the  tug 
took  hold  of  her ;  but  stiU  sue  took  her  out  of  an 
uncomfortable  position,  and  she  wag  in  attend- 
ance upon  her  for  a  considerable  time 

It  is  not  asked  that  I  should  apportion  the 
amount  between  these  different  salvors,  and 
therefore  I  shall  not  do  so.  Having  consulted 
the  Elder  Brethren  I  have  come  to  the  conclusion 
that,  having  regard  to  all  the  circumstances  of 
the  case,  a  fair  award  will  be  1502. 

From  this  award  the  plaintiffs  now  appealed. 

July  6. — Sir  Waller  Phillimore  and  Nelaon  for 
the  appellants. 

BitckniU,  Q.C.  and  Dr.  Baikes  for  the  respon- 
dents. 

Lord  EsHEB,  M.R. — The  rule  has  been  correctly 
stated  by  Mr.  Bncknill,  that  if  this  court  cannot 
say  that  the  learned  judge  has  mis.ipprehended 
the  facts,  or  cannot  say  that  he  has  acted  contrary 
to  any  principle,  then,  if  the  amount  does  not 
seem  to  this  court  to  be  unreasonable,  it  cannot 
interfere.  But  these  are  divisible  propositions, 
because,  if  the  court  can  say,  "  In  our  opinion  the 
learned  judge  has  misapprehended  the  facts, 
either  by  considering  facts  which  we  thiuk  did 
not  exist,  or  by  overlooking  facts  which  we  think 
did  exist,  either  of  which  is  a  misapprehension  of 
&ct8,"  then  the  question  whether  the  amount  is 
reasonable  or  not  hardly  arises.  If  the  learned 
judge,  by  leaving  out  material  facts,  comes  to  a 
conclusion,  it  is  obvious  that  he,  if  he  had  taken 
those  facts  into  consideration,  would  have  given 
more  or  less.  If  he  assumes  or  comes  to  the 
conclusion,  for  instance,  that  there  was  danger 
and  fixes  his  award  upon  that  basis,  and  then 
this  court  should  be  ot  opinion  that  he  has  mis- 
apprehended the  evidence  and  that  there  was  in 
fact  no  danger,  it  is  obvious  that  we  would  give 
less  than  he  did.  Or,  if  the  judge  omits  to  take 
into  consideration  the  question  of  danger  which 
we  think  did  exist,  then  we  would  give  more  than 
he  did.  How  are  those  principles  to  be  applied 
to  the  present  caseP  I  think  myself  that  the 
leai-ned  judge  here  has  considerably  misappre- 
hended the  element  of  danger,  and  has  under- 
estimated the  danger  in  which  the  Sta/r  of  Persia 
was  at  the  time  the  services  of  the  tug  were 
accepted.  It  has  been  suggested  that  the  services 
of  tne  tng  were  imposed  and  forced  upon  the 
defendants.  In  my  opinion  they  were  accepted. 
The  captain  of  this  ship  had,  when  he  came  into 
the  Downs,  taken  up  an  unfortunate  position.  He 


had  taken  up  a  foul  berth  with  regard  to  aa 
Italian  barque.  When  the  tide  swung  him  the 
result  was,  that  he  came  into  collision  with  the 
barque.  Mr.  Buckhill  has  admitted  that  the 
defendants  did  wrong  in  taking  up  this  berth. 
There  was  not  only  danger  to  the  Star  of  Persia 
if  she  broke  loose,  but  also  of  breaking  the  barque 
loose  and  thereby  making  her  owners  liable  for 
all  the  damage  that  might  ensue.  I  cannot  think 
her  position  was  merely  uncomfortable,  as  the 
learned  judge  calls  it.  If  she  had  slipped  her 
anchor  and  there  had  been  no  tng  there,  what 
would  have  been  her  position  P  She  would  have 
been  in  the  Downs  with  her  anchor  slipped  and 
her  sails  furled,  and  it  would  have  been  difficult 
to  bring  her  up  with  any  certainty  with  the  other 
anchor.  Unless  the  other  anchor  was  let  go  and 
held  immediately,  what  would  happen  next?  She 
ran  great  danger  of  setting  the  Italian  vessd 
adrift,  and  then  thi^  both  might  have  collided 
with  other  vessels.  This  I  know  not  unf  requently 
happens  in  the  Mersey.  What  was  her  captain  s 
idea  of  his  position  P  He  burnt  blue  lights,  which 
means,  I  want  assistance  and  salvage  assistance. 
He,  in  the  witness-box,  recognised  the  danger  of 
his  position,  for,  having  said  that  he  slipped  his 
anchor,  he  continued,  "  Not  only  did  I  do  that, 
but  I  did  it  f3r  my  safety,  and  I  engaged  the 
Challenge  without  agreement,  not  to  tow  me  to 
London,  but  to  a  clear  berth."  Looking  at 
the  position  of  these  two  ships,  I  cannot 
help  thinking  that  he  came  to  tne  conclusicn, 
and  the  right  conclusion,  that  he  required 
the  assistance  of  the  tug  to  take  him  into  a 
position  of  safety.  The  tug  took  hold  of  the 
Star  of  Persia  and  towed  her  ahead,  which  was 
the  best  means  of  clearing  her.  That  the  tug  is 
entitled  to  some  salvage  is  undisputed.  The 
master  of  the  Star  of  Persia  kept  the  tug's  rope 
on  board  all  night,  and  it  is  not  until  he  gets 
another  anchor  and  chain  on  board  that  he  throws 
off  the  tug's  rope.  The  inference  of  any  reason- 
able man  is,  that  he  did  not  think  himself  eaia 
with  one  anchor,  and  that  was  the  real  reasoa 
why  he  kept  the  tug's  rope  on  board.  I  think 
the  learned  judge  has  misapprehended  the  diffi- 
culties and  dangers  in  which  the  ship  and  her 
cargo  were,  and  what  might  have  happened  to 
her  but  for  the  arrival  of  the  salvors,  viz.,  the 
danger  of  becoming  liable  for  damage  to  other 
vessels  on  the  ground  that  she  was  the  original 
sinner  in  taking  up  a  foul  berth  on  a  stormy 
night.  Therefore,  I  think  the  learned  judge  did 
not  give  full  force  to  the  element  of  danger  or  to 
the  large  value  of  the  property  saved,  which  is 
an  element  that  must  be  taken  into  consideration. 
On  these  grounds  I  am  of  opinion  that  the 
amount  of  the  award  is  too  small,  and  we  think 
the  salvage  should  be  3002.  instead  of  150L 

LiNDLsr,  L.J. — I  am  of  the  same  opinion.  It  is 
very  difficult  to  differ  from  a  judge  on  a  mere 
question  of  salvage  amount,  but  it  appears  to  me^ 
on  consideration  of  the  evidence,  that  Butt,  J.  has 
failed  to  realise  the  position  in  which  this  ship 
was.  The  position  was,  as  a  matter  of  fact, 
one  of  extreme  difficulty  and  danger,  and  I  do  not 
think  the  learned  judge  has  given  sufficient 
attention  to  that  fact.  On  that  ground,  and  the 
other  grounds  to  which  the  Master  of  the  Bolls 
has  alluded,  it  appears  to  me  that  we  ought  to 
say  that  this  is  a  case  in  which  the  award  is 
insufficient.  /  '  i 
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L0PB8,  L.J.  ooucarred. 


Appeal  allowed. 


Solicitors  for  the  plaintiffs,  Lotelesi  and  Co. 
Solicitors  for  the  defendants,  Parker,  Oarrett, 
and  Farker. 


July  6  and  7,  1887. 

(Before  Lord  Eshek,  M.B.,  Lihslet  and  Lofzs, 

L.JJ.,  assisted  by  Nautical  Assessobs.) 

The  JSanshbe.  (a) 

OK      APPEAL     PHOK     THE     PBOBATE,     DIVOBCB,     AMD 
ADMIBALTY   DIVISION   (aDUIBALTT). 

CoUition — Duty  of  overtaken  veiisel  —  Coxtrie — 
Begulationt  for  Preventing  Collitiont  at  Sea, 
arU.  22,  23. 

The  Begulatione  for  Preventing  CoUisiont  at  Sea 
only  apply  at  a  time  when  two  vesgelt  have 
approached  to  near  to  one  another  that,  if  either 
of  them  does  anything  contrary  to  the  Begula- 
tiont, ritk  of  eollition  will  be  involved. 

Semble,  that  a  vettel,  which  it  being  overtaken  by 
another,  it  not  to  blame  within  art.  22  of  the 
Megulationt  if  the  altera  her  coivrie  at  auch  a  dis- 
tance ahead  of  the  overtaking  vessel  that  the 
latter  can,  by  the  exercise  of  reasonable  care, 
keep  out  of  the  way  of  the  former. 

■QticBre,  what  it  the  duty  of  a  vessel  which  is  being 
overtaken  as  to  keeping  her  course  when  xt 
becomes  'necettary  for  her  to  manoeuvre  for 
another  vettel. 

This  was  an  appeal  by  the  plaintiffs  in  a  collision 
action  from  a  decision  of  Butt,  J.,  finding  their 
vessel  the  Kildare  solely  to  blame  for  a  collision 
with  the  defendants'  steamship  the  Banshee. 

The  collision  took  place  in  Dublin  Bay,  about 
8  p.m.  on  Jan.  27, 1886. 

The  facts  alleged  on  behalf  of  the  plaintiffs 
•were  as  follows :  Shortly  before  8.10  p.m.  on 
Jan.  27,  188t>,  the  Kildare,  a  paddle-wheel  steam- 
ship of  842  tons  gross,  owned  by  the  City  of 
Dublin  Steam  Pocket  Company,,  left  the  North 
Wall,  in  the  river  LifEey,  with  a  general  cargo 
and  sixteen  passengers  bounu  for  Liverpool. 
After  the  Kildare  had  passed  the  North  Bar 
Bnoy,  at  which  time  her  course  was  S.E.  by  E., 
\  E.,  and  her  engines  were  working  full  speed, 
those  on  board  her  saw  on  their  starboard  bow  the 
flare-np  light  of  a  pilot  cutter,  and  her  engines 
were  thereupon  put  half  speed,  and  her  helm  was 
ported  to  enable  her  to  p>a8s  under  the  stem  of 
the  pilot  cutter.  At  the  same  time  those  on 
board  saw  the  Banshee  on  their  starboard  quarter 
overhauling  them  rapidly.  Subsequently  the 
Banthee  was  seen  to  starlxwrd  her  helm,  thereby 
causing  risk  of  collision,  and  although  the  helm 
of  the  ftZdare  was  starboarded  and  her  engines 
Btopped,  the  JBatu^,  with  her  port  quarter,  struck 
the  starboard  bow  of  the  Kildare. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows:  Shortly  before  8.5  p.m.  the 
Banshee,  a  steamship  of  246  tons,  ownea  by  the 
London  and  North- Western  Bailway  Company, 
was  proceeding  down  the  Lifiey  on  a  voyage  from 
Dublin  to  Holyhead.  In  these  circumstances 
those  on  board  the  Banshee  observed  the  Kildare 
preceding  them  down  the  river.  The  Banshee 
was  shortly  afterwards  put  on  to  a  S.E.  course  to 

(a)  Baportad  b]r  J.  P.  Asfixalt,  and  BuTLia  AmiTALL,  'Bmrn , 


pass  clear  to  the  south  of  the  Kildare.  When 
the  Banshee  reached  the  South  Bar  Buoy  her 
helm  was  starboarded  half-point  to  clear  a  vessel 
whose  light  was  slightly  on  the  starboard  bow. 
The  Banshee  continued  this  course,  gradually 
bringing  the  Kildare  abeam,  when  the  Kildare, 
instead  of  keeping  her  coarse,  came  oS  to  star- 
board and  thereby  brought  about  a  collision,  her 
stem  striking  the  Banthee  on  her  port  side  abreast 
the  mainmast. 

The  defendants  (inter  alia)  charged  the 
plaintiffs  with  breach  of  art.  22  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea,  which  is 
as  follows : 

Where,  by  the  ahove  rales,  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  ooorse. 

At  the  trial  before  Butt,  J.,  the  learned  judge 
held  the  Kildare  solely  to  blame  on  the  ground 
that  she  broke  art.  22  in  porting,  and  thereby 
throwing  herself  across  the  hows  of  the  Banshee, 
and  that  she  so  ported  without  looking  round  to 
see  where  the  Banshee  was.  The  learned  judge 
alsof  onnd  that  at  the  last  moment  the  Banshee  star- 
hoarded — a  manuen  vre  which  in  the  circumstances 
was,  iu  bis  opinion,  imprudent  but  not  negligent. 

Sir  Walter  Phillimore  and  BuckniU,  Q.C.  (with 
them  Carson),  for  the  plaintiffs,  in  support  of  the 
appeal. — The  Banshee  was  solely  to  blame  for  this 
collision.  The  learned  judge  was  wrong  in 
holding  the  Kildare  to  blame  for  porting  when 
she  did.  Her  porting  was  not  a  breach  of  art.  22 
of  the  Begulations.  Assuming  art.  22  to  have 
been  applicable  at  the  time  when  she  ported,  yet 
the  circumstances  were  such  that  the  portmg 
would  not  be  an  infringement  of  the  article. 
Where  a  vessel,  which  is  being  overtaken,  has, 
in  order  to  avoid  a  vessel  in  front  of  her,  to 
manceuvre  with  her  helm,  she  is  nevertheless 
"  keeping  her  course "  within  the  meaning  of 
the  article.  She  is  keeping  her  course  so  far  as 
the  existing  circumstances  will  admit.  In  the 
same  way  a  vessel  which  is  beating  np  a  river 
does  not  infringe  art.  22  by  going  about  when  she 
gets  near  the  bank : 

The  Priscilla,  28  L.  T.  Bep.  N.  S.  566 ;    L.  Bep. 
3  A.  &  E.  125 ;  8  Mar.  Law  Caa.  O.  S.  508. 

Beliance  is  also  placed  upon  art.  23,  which 
provides  for  a  departure  from  th?  Begulations 
where  any  special  circumstances  render  a  depar- 
ture necessary  in  order  to  avoid  immediate 
danger.  Here  it  was  absolutely  necessary  for  the 
Kildare  to  port  to  avoid  the  pilot  cutter.  If  it 
was  a  natural  and  reasonable  manoeuvre  for  the 
Kildare  to  port  for  the  cutter,  those  on  board  the 
Banshee  ought  ti>  have  expected  that  manoeuvre 
and  acted  accordingly.  It  is  also  contended  that 
there  was  no  breach  of  art.  22  because  the  Kildare't 
porting  took  place  before  the  Regulations  began 
to  apply.  The  Regulations  do  not  apply  until 
the  vessels  are  so  close  that  departure  from  them 
may  involve  risk  of  collision.  The  starboarding 
of  the  Banshee  was  negligence  for  which  she 
should  be  held  solely  to  blame. 

Kennedy,  Q.C.  and  J.  P.  AtpinaU,  for  the 
respondents,  contra. — The  decision  of  Butt,  J.  was 
correct.  It  is  admitted  that  the  Kildare  was  in 
fact  being  overtaken  by  the  Baruhee,  and  if  so 
she  was  wrong  in  porting.  On  the  evidense  it  is 
clear  that  the  vessels  were  sufficiently  near  when 
the  Kildare  varied,  to  make  the  Regulations 
applicable.    The  Kildare  is  not  entitled  to  excuse 
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her  breach  of  the  Begnlations  by  saying  she 
ported  for  the  pilot  cntter.  It  ia  not  enough  to 
aay  it  was  a  reasonable  manaeavre ;  the  plaintiffs 
must  go  further  and  pi-ove  it  iras  a  necessary 
mancearre  before  the  court  will  excuse  the  breach. 
The  Kildare  might  have  stopped,  by  which 
manoenvre  she  would  have  both  obeyed  the 
regulation  and  avoided  the  pilot  cntter.  It  is 
further  contended  that  Butt,  J.  was  right  Ik 
'exonerating  the  Banahee  for  starboarding. 

Sir  Waiter  PhiUimore  in  reply. 

Lord  EsHSB,  M.B. — ^This  ca«e  arises  out  of  a 
collision  between  two  ships,  the  Kildare  and  the 
Btmthee.  The  Kildare  was  the  leading  ship  and 
the  Ban»he«  the  overtaking  ship,  and  at  one  time 
■or  another  they  were  within  the  mles  which  are 
applicable  to  such  navigation.  Kow  at  what 
period  of  time  is  it  that  the  Regulations  beg^n  to 
«pply  to  two  ships  p  It  cannot  be  said  that  they 
«re  applicable  however  far  off  the  ships  may  be. 
Nobody  could  seriously  contend  that,  if  two  ships 
4ure  six  miles  apart,  the  Begulations  for  i'revent- 
ing  Collisions  are  applicable  to  them.  They  only 
«pply  at  a  time  when,  if  either  of  them  does  any- 
thing contrary  to  the  Regulations,  it  will  cause 
danger  of  collision.  None  of  the  Reflations 
apply  unless  that  period  of  time  hag  arrived.  It 
follows  that  anything  done  before  the  time 
arrives  at  which  the  Regulations  apply  is  imma- 
terial, because  anything  done  before  that  time 
cannot  produce  risk  of  collision  within  the 
meaning  of  the  Regulations.  We  therefore  have 
to  determine  if  anything  was  done  by  either  of 
these  vessels  contrary  to  the  Regulations  at  a 
time  when  the  Regnlations  were  applicable. 
After  the  time  when  the  Regnlations  become 
applicable,  one  of  them  clearly  provides  that  the 
leading  vessel  is  to  keep  her  course.  Now,  a  very 
important  question  has  been  raised  as  to  what  is 
the  meaning  of  a  vessel  keeping  her  course ;  but 
on  the  present  occasion  it  seems  to  me  to  be 
Qnnecessary  to  decide  that  matter.  If  what  took 
place  with  regard  to  the  Kildare's  porting  before 
this  regnlation  as  to  keeping  her  course  applied, 
the  porting  is  immaterial.  After  the  regulation 
applied  she  was  bound  to  keep  her  course  witliin 
the  meaning  of  the  regulation,  and  if  after  that 
time  she  never  did  alter  her  course,  she  has  not 
been  guilty  of  a  breach  of  the  Regulations.  And 
if  she  has  not  been  gnilty  of  any  breach  of  the 
£eg^lations  it  is  obvious  that  the  Banshee  must 
be  solely  to  blame,  because  it  was  her  duty,  if 
the  Kildare  was  guilty  of  no  breach  of  the  Regu- 
lations, to  keep  out  ot  her  way.  Therefore  the 
fint  question  is  this :  was  the  first  porting  of  the 
Kildare  at  such  a  distance  from  the  Banthee  that 
it  can  be  said  that  that  porting  was  not  within 
the  Regulations.  Now  the  evidence  on  the  part 
of  the  defendants  is,  that  when  they  starboarded 
the  vessels  were  from  300  to  400  yards  apart. 
They  cannot  give  evidence  as  to  the  distance  thev 
were  from  the  Kildare  when  she  first  ported. 
They  could  not  see  when  she  ported,  and  there- 
fore can  give  no  evidence  as  to  it.  Therefore  the 
whole  of  the  case  as  to  what  distance  these  two 
ships  were  apart  when  the  KiUare  first  ported 
must  rest  upon  the  evidence  of  the  Kildare. 
What  is  that  evidence  P  It  is  not  the  evidence  of 
flight,  which  would  not  be  very  valuable  in  this 
case.  It  is  the  evidence  of  time,  and  the  time 
that  is  available  on  the  point  is  the  time  in  the 


engineer's  log  of  the  Kildare.  Now,  we  take  it 
that  it  was  four  minutes  from  the  time  when  he 
was  ordered  to  go  half  speed  to  the  time  of  the 
collision.  We  infer  from  that  that  there  wero 
800  yards  between  the  two  steamers  at  the  tim* 
when  the  Kildare  ported  as  she  says  she  did,  and 
we  believe  she  did,  on  account  of  the  pilot  vessel 
Whether,  therefore,  it  was  right  for  her  to  port 
and  go  under  the  stem  of  the  pilot  boat,  w 
whether  it  would  not  have  been  better  for  her  to 
have  gone  ahead  of  it,  is  wholly  immaterial 
Whatever  she  did  then  was  before  the  Regula-, 
tions  began  to  apply.  If  so,  it  cannot  be  said  that 
she  has  infringed  the  Regnlations.  If  the  Regn- 
lations had  been  applicable  I  should  have  thon^it 
that,  when  she  was  aware  of  a  vessel  coming  up 
behind  her,  she  had  no  right  to  break  from  ha 
course  without  looking  round  to  see  where  the 
other  ship  was  at  that  time.  I  am  clear  upon 
this,  that  after  the  regulation  is  applicable  she  has 
a  right  to  keep  her  course,  whatever  that  may 
mean,  without  being  bound  to  look  ronnd  to  see 
what  the  other  vessel  is  doing.  If  she  keeps  her 
course  the  whole  burden  is  thrown  upon  the  over- 
taking ship.  Then  comes  the  question,  did  the 
Kildare  alter  her  conrse  when  the  regulation 
was  applicable  P  If  she  did  so  in  the  way  de- 
scribed by  the  witnesses  from  the  Banahee  she 
behaved  in  a  gross  way.  Their  evidence  is,  that 
after  they  had  come  up  alongside  the  Kildare  and 
had  taken  a  course  which  would  have  taken  them 
clear  of  her  without  difficnlty,  she  ported  so  as 
to  come  into  them.  All  I  can  say  is,  I  do  not 
believe  it.  According  to  their  evidence  she  most, 
with  the  other  ahip  alongside  of  her  and  within  a 
ship's  length  of  her,  have  ported  foar  or  five 
points.  I  do  not  believe  it,  and  ther^ore  I 
assume  it  was  not  done,  and  I  accept  the  ervidence 
of  those'  on  the  Kildare  that  she  did  nothing  of 
the  kind.  If  so,  she  did  not  alter  her  course 
during  the  time  the  role  was  applicable.  Butt, }., 
differing  from  his  nantical  aBsessors,  ranoe  to  the 
conclusion  that  she  did  port  at  that  time.  I 
think  he  did  so  from  taking  too  strict  a  view  (rf 
the  variance  between  the  statement  of  the 
KUdare'a  captain  before  the  Receiver  of  Wredc 
Mid  the  evidence  he  gave  in  conrt.  It  aeema  to 
me  that  the  learned  judge's  mind  was  nndnly 
influenced  with  the  fact  that  before  the  Receiver 
of  Wreck  the  captain  had  said  nothing  about  the 
Banahee  starboarding  into  him.  Bat  £  realty 
think  that,  when  he  said,  "she  came  up  alongside 
me  and  shot  across  me,"  the  meaning  of  tlwt  ia 
sailor's  language  was,  that  she  starboarded,  and  he 
did  not  mean  that  he  parted  into  her.  If  iny 
view  be  true  the  Kildare  never  broke  the  Regu- 
lations because  she  never  did  anything  to  tiuce 
her  off  her  conrse  when  the  regnlation  was 
applicable.  In  that  case  the  Banakae  must  be 
solely  to  blame.  Butt,  J.  also  came  to  another 
conclusion  which  I  cannot  accept.  Even  sop- 
posing  the  Kildare  was  wrong,  what  was  the 
conduct  of  the  Banahee  ?  She  comes  np  alongside 
the  Kildare,  and  then,  tmsttng  to  her  saperior 
speed,  she  starboards  her  helm  for  the  purpooeof 
going  between  the  Kildare  and  the  pilot  boat. 
The  learned  judge  said  he  could  conceive  nothing 
more  rash  than  the  condnct  of  theXiidore;  hot, 
if  she  did  not  port  as  is  suggested,  and  the  Bamtkm 
starboarded,  I  ran  conceive  nothing  more  raab 
and  nnseomanlikethanthecondactof  theBotute. 
I  In  my  opinion,  even  aaasmiag  the  Kildare  broke 
ligitized  by  " 
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the  BegtilaiioDB,   the  Baruhee    did    so   also    in 

attempting  to  get  across  the  bows  of  the  Kildare. 
I  fartner  do  not  beliere  that  the  Kildare  ported 
at  the  last  moment.  I  am  therefore  of  opinion 
that  the  Bamhee  was  solely  to  blame,  aod  that 
the  appeal  must  be  allowed. 

LiXDLKT,  L.  J. — ^I  cannot  agree  Trith  the  decision 
of  Bntt,  J.  finding  ^e  Kildare  alone  to  blame. 
He  has  exonerated  the  Banghee  from  all  faalt, 
And  has  done  that  on  a  theory  which  is  not  sap- 
ported  by  the  eridence.  It  appears  to  me  that 
the  evidence  shows  that  the  Batukee  was  gnilty 
of  an  amount  of  negligence  which  is  somewhat 
startling.  The  donbt  of  my  mind  is  in  saying 
whether  or  not  the  Kildare  is  also  to 
Mame.  I  bolieve  the  eridnnce  of  the  witnesses 
from  the  Kildare  when  they  say  that  the  Kildare 
ported  in  order  to  avoid  a  pilot  cntter,  and  went 
naif  speed,  and  that  it  was  fonr  minntes  from 
then  to  the  time  of  collision,  and  I  do  not  believe 
that  she  afterwards  ported  into  the  Bamhee. 
My  difficulty  in  connection  with  the  overtaking 
rnle  is  this,  whether  the  porting  of  the  Kildare 
ma  jastifiable,  having  regard  to  the  &ct  that 
the  Banshee  was  behind  her  and  overtaking  her. 
If  the  Bamhee  was,  when  the  Kildare  ported,  so 
&r  astern  that  with  reasonable  care  she  conld  by 
altering  her  coarse  have  kept  oat  of  her  way,  then 
the  KUdare  was  not  to  blame.  If,  on  the  other 
hand,  the  Banshee  was  so  near  that  she  conld  not 
reasonably  get  out  of  the  way  when  the  Kildare 
altered  her  course,  then  the  Kildare  was  to  blame. 
I  am  somewhat  stmck  with  the  fact  that  the 
master  of  the  Kildare  says  he  did  not  bother 
himself  to  look  round  at  the  Banehee.  But  from 
the  evidence  I  gather  that  at  that  time  the 
JBanshee  was  about  800  yards  astern,  and  if  that 
ires  so  we  are  advised  that  there  was  ample  time 
for  the  Banehee  to  have  got  out  of  the  way  of  the 
JStZiore.  It  therefore  appears  to  me  that  we  are 
justified  upon  the  evidence  in  saying  that  the 
KUdare  did  not  infringe  the  BMpilations,  while  the 
fact  that  the  Banehee  vias  to  blame  seems  to  be 
too  obvious  to  require  argument. 

LoFES,  L.J. — A  difficnlt  and  important  qaestion 
has  been  raised  in  this  case  as  to  the  meaning  of 
the  provision  in  the  Regulations  that  an  over- 
taken vessel  shall  keep  her  course.  It  is,  however, 
unnecessary  in  this  case  to  express  an  opinion  on 
the  meaning  of  those  words,  because  the  evidence 
satisfies  me  that  the  Kildare  did  not  alter  her 
course  after  any  of  the  fiegnlations  became  appli- 
cable, they  only  becoming  applicable  when  there 
is  danger  of  collision.  In  my  opinion  she  ported 
before  there  was  any  danger,  and  therefore  she  is 
not  brought  within  the  Begulations.  For  these 
reasons  I  am  satisfied  that  the  Bamhee  was  solely 
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HIGH    COURT  OF  JUSTICE. 

CHAKOERT  DIVISION. 

Nov.  26,  Dee.  10, 12,  and  13, 1887. 

(Before  Chittt,  J.) 

JoNKS  V.  And&ews.  (a) 

Practiee— Discovery — Production    of  doatmenit— 
Umealing  tealed  documents. 

In  an  ttetUm  by  a  principal  against  hie  agent* 
ike  plaintiff  claimed  an  account  of  all  sums 
recewed  and  paid  by  (he  defendants  as  hi» 
agents.  The  plaint^  subsequently  obtained  an 
order  for  an  oMdavil  of  documents.  The  d^en- 
dants  then  obtained  liberty  to  seal  up  such 
portions  as  were  irrelevant,  and  they  sealed  lup 
mare  tJuM  10,000  passages  contained  in  nearly 
5000  books  tmd  dooumerUs. 

Tlte  plaitUiff  applied  that  the  defendants  might  be 
ordered  to  unseal  all  books  arid  documents.  The 
defendants  otjeotsd  to  unseal  on  the  ground  that 
the  portions  sealed  up  related  to  matters  affecting 
other  persons. 

Hdd,  that  the  application  that  everything  sealed  up 
might  be  unsealed  could  not  be  maintained ;  and 
that  it  was  necessary  for  the  plaintiff  to  establish 
by  particular  instances  his  right  to  compel  the 
defendants  to  unseal,  inasmuM  as  to  order  the 
defendants  to  unseal  everything  would  be  equiva- 
lent to  saying  to  them  that  they  must  produce 
every  document  which  they  luid  in  their  posses- 
sion relating  to  any  matter  whatsoever,  which 
would  be  most  oppressive,  and  not  in  conformity 
with  the  principles  upon  which  the  practice  of 
discovery  was  founded. 

A  list  of  the  particular  instances  where  the  court 
was  asked  to  decide  as  to  the  impropriety  of  tk» 
sealing  was  then  dealt  with  seriatim. 

The  plaintiff,  Robert  Jones,  was  a  merchant  ia 
Manchester,  and  the  defendants,  Henry  Joseph 
Andrews  and  Ca,  were  commission  agents,  who 
sold  the  plaintiff's  eoods  on  commission  in  lianilla. 
TbB  defendants  had  also  a  corresponding  house  in 
Manchester,  through  the  medium  of  which  many 
communications  between  the  defendants  and  the 
plaintiff  were  made. 

The  business  relations  between  the  parties  oom* 
menced  in  May  1872,  and  terminated  in  April  1882; 
but  the  negotiations  as  to  the  terms  on  which 
the  business  was  to  be  conducted  commenced  oa 
the  24th  Aug.  1871. 

These  negotiations  were  all  conducted  in  Man> 
Chester,  and  were  carried  out  between  the  plain- 
tiffs  and  H.  J.  Andrews.  H.  J.  Andrews  in  his 
torn  communicated  what  w^  going  on  to  his 
firm  in  Manilla,  and  he  did  this  both  by  means  of 
private  letters  to  his  partner  and  also  by  meant 
of  regular  fortnightly  letters  passing  betweeaa 
the  Manchester  and  Manilla  houses  of  the  firm. 

Between  the  years  1872  and  1882  the  defen> 
dants  sold  large  quantities  of  goods  on  com- 
mission as  the  plaintiff's  agents,  and  received  the 
proceeds  of  such  sales. 

Statements  of  account  were  from  time  to  time 
rendered  by  the  defendants  to  the  plaintiff,  and 
all  such  accounts  had  been  settled  between  the 
parties;  bat  the  plaintiff  alleged  that  he  h«ul 
subsequently  ascertained  that  such  accounts  con- 
tained various  serious   errors,  and  that,  among 

(a)  Beported  by  A.  Coxsoabnk  Sim,  Em]., 
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Bach  errors,  -were  varions  items  fraudulently 
entered  by  the  defendants. 

The  plaintiff  accordingly  instituted  this  action, 
and,  by  his  statement  of  claim,  claimed  {inter  alia) 
an  account  of  all  sums  received  and  paid  by  the 
defendants  as  agents  of  or  on  his  behalf. 

The  defendants  having  been  ordered,  in  the 
coarse  of  the  proceedings,  to  make  and  file  a  fall 
and  sufficient  affidavit  of  documents  relating  to 
the  matters  in  qaestion  in  the  action,  they,  on  the 
10th  Feb.  It's?,  obtained  liberty  to  seal  up  such 
parts  of  the  documents  as,  according  to  an  affi- 
davit to  be  made  by  them,  did  not  relate  to  the 
matters  in  question  m  the  action. 

The  defendants,  in  pursuance  of  the  liberty  so 
obtained,  sealed  up  more  than  10,000  passages 
contained  in  nearly  5000  books  and  documents. 

A  snmmons  ttras  thereupon  taken  out,  on  the 
part  of  the  plaintiff,  that  the  defendants  might 
be  ordered  to  unseal  all  books  and  documents, 
and  all  portions  thereof,  which  they  had  sealed 
up  under  the  liberty  given  to  them  in  that  behalf 
by  the  order  made  on  the  10th  Feb.  1887,  or  such 
portions  thereof  as  the  court  should  direct. 

The  snmmons  was  adjourned  into  court  and 
came  on  be  heard  before  Chitty,  J.  on  the  26th 
Nov.  1887,  when  the  defendants  objected  to  unseal 
on  the  ground  that  the  portions  sealed  up  related 
to  matters  affecting  other  persons. 

No  mode  satisfactory  to  both  partine  having 
been  arrived  at  of  meeting  the  dimcnities  which 
occurred,  Chitty,  J.  ordered  the  snmmons  to 
stand  over,  the  plaintiff  in  the  meantime  to  pre- 
pare a  list  of  the  instances  upon  which  it  was  pro- 
posed to  address  the  court  as  to  the  impropriety 
of  sealing. 

A  list  was  accordingly  prepared  by  the  plain- 
tiffs solicitors  of  documents  and  parts  of  docu- 
ments intended  to  be  referred  to  by  the  plaintiff's 
counsel.    The  list  was  as  follows  : 

1.  Addreaaas,  signaturea,  iind  dates  of  indezea  relatmr 
to  all  letters  wnioS  are  partly  ezpoaed  in  books.  2.  AU 
sealed  p4rta  in  same  letters  to  which  the  muealed  parts 
refer.  8.  All  sealed  parts  of  aentenceB  in  same  lettera 
where  the  other  pact  of  the  sentence  ia  nnaealed.  4.  All 
plain  oopv  lettera  of  which  onlj  the  part  referring  to 
trade  mark  litigation  ia  exposed,  and  the  part  referring 
to  other  bnsinesa  between  plaintifF  and  defendants  ia 
oonoealed.  5.  The  whole  "La  Beal  Adnana"  aooonnt 
and  the  whole  "  Duties  "  aooonnt  for  the  entire  period 
to  which  the  aooonnt  sales  extend.  6.  The  whole 
"Warehouse"  aaoonnt  for  the  same  period.  7.  The 
whole  "Inanranee"  aooonnt  for  the  aame  period.  8. 
The  whole  "  Interest "  aooonnt  for  the  same  period.  9. 
The  whole  "  Onaranteed  Commission  "  aooonnt  for  the 
same  period.  10.  The  whole  "  Pagarj  "  aooonnt  show- 
ing partionlara  of  pagar<a  for  the  same  period.  11.  All 
doonments  showing  on  what  terms  the  defendants  trans- 
acted bnsinesa  with  other  shippers,  i.t.,  what  were  their 
"nsoal  terms."  12.  All  oorrespondenoe  between  the 
defendants'  Manchester  and  Manilla  firms  relating  to 
the  plaintiff' a  bnsinesa  or  shipments  from  the  19th  ^pt. 
1876  to  the  8th  Jnne  1877. 

The  above  list  having  been  supplied  by  the 
plaintiff's  solicitors  the  summons  now  came  on 
again  to  be  heard. 

Sir  Horace  Davey,  Q.C.,  Whitehome,  Q.C.,  and 
Samuel  Hall,  for  the  plaintiff,  in  support  of  the 
snmmons,  referred  to 

lU  Pickering :  Pickering  v.  Pickering,  50  L.  T.  Sep. 
N.  S.  131 :  25  Ch.  IHv.  247. 

[Chittt,  J.  referred  to  The  Dunkirk  HaU  OoUiery 
Company  v.  Lever,  39  L.  T.  Eep.  N.  S.  23;  9  Ch. 
Div.  20.;! 


Bighy,  Q-C,  Bomer,  Q.C.,  and  E.  S.  Ford,  for  the 
defendants,  contra. 

Wliitehome  replied. 

The  arguments   sufficiently  appear  from  the 
judgment. 

Chutt,  J. — ^This  is  an  application  by  the  plain- 
tiff for  an  order  on  the  aef end  ants  to  unseal  all 
books  and  documents,  and  all  portions  thereof, 
which  have  been  sealed  up  under  liberty  given  to 
them  by  an  order  which  was  made  on  the  10th 
Feb.  of  this  year,  or  such  portions  thereof  as  the 
court  shall  direct.  The  summons  covers  two 
points.  One  is,  that  everything  that  is  sealed  np 
may  be  ansealed,  and  that  depends  upon  a  general 
argument.  The  other  is,  that  particular  portions 
which  have  been  epecifted  should  be  unsealed. 
That,  of  course,  depends  npon  each  particular 
case  which  has  been  Drought  to  my  attention.  In 
the  argument  before  me,  Sir  Horace  Davey,  who 
opened  the  summons,  put  forward  an  argnment 
upon  the  more  general  proposition.  Bat  it  WM 
quite  evident,  before  he  had  conclndad  his  argn- 
ment, that  it  was  one  which  he  thought  he  conld 
not  sustain ;  and,  although  I  do  not  know  whether 
I  am  right  or  not  in  making  that  observation,  I 
am  satisfied  that  the  argnment  is  one  that  coold 
not  be  maintained.  Upon  the  law  as  to  sealing 
up  documents,  and  the  practice  as  part  of  the 
law  as  to  discovery,  the  general  rule  with  regard 
to  discovery  of  documents  is  that  the  oath  of  the 
defendant  is  conclusive.  But  that  is  liable  to 
certain  exceptions  which  are  well  known,  the 
substance  of  those  exceptions  being,  that  yoa 
must  discredit  the  person  giving  the  discovery. 
I  state  that  as  being  what  may  be  called  the 
principle  upon  which  the  exceptions  depend.  It 
IS  not  necessary  to  consider  them  more  in  detail, 
nor  to  go  through  them  in  a  more  precise  manner. 
Now,  as  I  have  said,  the  rules  as  to  sealingnp 
are  part  of  the  general  law  of  discovery.  The 
reason  why  sealing  up  is  allowed  is  obvious.  With 
regard  to  documents,  for  example,  a  man  of  conne 
is  only  bound  to  give  discovery,  if  he  has  in  a 
book,  say,  a  series  of  100  documents,  of  one  of 
them  if  there  is  only  one  that  is  material.  That 
one  is  the  only  one  of  which  he  need  give  dis- 
coverv  at  all.  He  might  no  doubt,  if  he  thought 
fit,  ta^e  that  letter  out  of  the  book.  Bnt,  as  a 
man  is  not  bound  to  deface  his  letter-book,  he 
may  leave  it  there,  and  he  is  then  put  upon  oath 
that  all  the  rest  of  that  particular  book  ia 
irrelevant.  He  says  that  on  oath;  and,  saying 
that  on  oath,  his  oath  is  again  to  be  accepted  in 
the  matter  of  sealing  np  as  conclusive,  unless  the 
case  is  bronght  within  one  of  the  exceptions. 
Now,  the  rales  as  to  disdovery  obviously  ao  not 
allow  one  litigant  to  see  all  the  papers  of  his 
adversary — be  is  not  allowed  to  ransack  theni 
all.  It  18  necessai^,  therefore,  to  my  mind  in 
this  case  for  the  plaintiff  to  establish  by  particolar 
instances  his  rignt,  if  he  has  the  right,  to  compd 
the  defendants  to  unseal.  On  the  general  {»o- 
position,  to  order  the  defendants  to  unseal  every- 
thing would  be  in  this  case  equivalent  to  saying 
to  them,  "You  must  produce  every  document 
which  you  have  in  your  possession  relating  to  any 
matter  whatsoever."  That  of  course  would  Iw 
most  oppressive ;  and  it  would  not  be  in  con- 
formity with  the  principles  on  which  the  whole 
of  this  practice  is  founded.  There  really  is  M 
case  here  for  ordering  the  defendants  to  unseal 
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eveiTtbing.  I  am  tdd  that  the  documents  which 
the  defendants  have  mentioned  in  their  affidavit 
nnmber  between  4000  and  5000;  and  that  the 
books  which  they  have  prodaced  consist  among 
others  of  letter-books.  Those  letter-books  are 
sixty-nine  in  nnmber.  It  would  be  most  wrong 
to  allow  the  plaintifF,  who  is  in  a  sense  the  deten- 
dants'  rival  in  business — although,  whether  he  is 
their  rival  or  not  is  immaterial — to  go  through 
all  those  letters,  and  in  going  through  all 
those  letters  to  investigate  all  the  transactions 
which  the  defendants  have  had  with  other  persons 
with  whom  they  (the  defendants)  were  aealing. 
l^erefore  I  decide  against  the  plaintiff  on  the 
sweeping  proposition,  which  is  a  general  one,  and 
whicn  I  think  cannot  be  maintained.  I  go  now 
to  the  particular  cases,  and  those  must  be  dealt 
with  separate]}^.  The  number  of  documents 
which  are  mentioned  in  the  defendants'  affidavit 
is  80  great,  and  the  summons  was  framed  in  sach 

general  terms,  that  it  was  obviously  unfair  to  the 
efendants  to  allow  the  plaintiffs  counsel  to  go 
through  them  with  the  assistance  of  the  plain- 
tiff's advisers.  It  would  be  unfair  to  allow  them 
to  go  through  all  the  documents  mentioned  in 
the  affidavit,  and  then  at  the  bar  for  the  first  time 
to  pick  out  the  particular  pMsages  or  particular 
instances  in  which  they  said  the  plamtiS  was 
entitled  to  have  the  documents  unsealed.  When 
I  pointed  that  out  it  was  obvious  to  the  plain- 
tiff's counsel  at  once  that  that  was  so.  They  at 
once  acceded  to  the  proposition  that  the  plaintiff 
should  g^ve  particulars  of  the  points  upon  which 
he  says  that  b^  an  examination  of  documents  he 
could  found  his  right  to  have  some  of  them   or 

Etrts  of  them  unsealed.  Accordingly,  particu- 
rs  wpre  agreed  to  be  given,  and  the  case  stood 
over  for  a  fortnight  to  enable  those  particulars  to 
be  given,  and  to  enable  the  defendants'  counsel  to 
see  how  they  would  meet  them.  The  result  is, 
that  there  are  twelve  sets  of  particulars  which 
are  now  given.  I  will  deal  with  them,  but  not 
necessarily  in  the  order  in  which  they  are  pre- 
sented. [His  Lordship  then  dealt  with  the  par- 
ticulars aericUvm,  and  continued  as  follows :]  I 
am  not  bound  to  order  a  discovery  which  I 
do  not  think  is  necessary  at  this  particular 
sta^  of  the  case.  Them  are  many  cases  in 
which  it  obviously  is  unjust  to  give  discovery 
where  the  discovery  will  not  assist  the  parties  at 
all  on  the  issues,  or  where  there  is  some  issue 
which  must  be  determined.  With  regard  to  the 
discovery  upon  the  determination  of  the  issue, 
speaking  generally,  the  right  course  is  to  postpone 
tne  discovery  until  after  the  issue  has  been  deter- 
mined. But  in  some  cases  the  discovery,  as  in 
Be  Pickering;  Pickering  v.  Pickering  (50  L.  T. 
Bep.  N.  S.  13;  25  Ch.  Div.  247),  is  most  material 
to  the  decision  of  the  case.  The  reason  why  it  is 
right  in  many  oases  to  defer  the  discovery  at  the 
preliminary  stage  of  the  proceedings  is,  that  the 
discovery  may  be  altogether  unnecessary.  But 
where  the  discovery  in  any  view  ot  the  case  is 
necessary,  then  it  is  right  to  give  it,  because  it  is 
not  imposing  an^  hardship  upon  the  person  who 
is  bonnd  to  give  it — in  this  case,  the  defendMits — 
because  sooner  or  later  he  must  give  it.  [His 
Lordship  then  entered  at  length  into  details,  and 
Mmdnded  thus  :]  I  will  simply  say  that  I  think 
that  there  is  no  sufficient  ground  shown  for 
nnsealing  those  portions  which  are  not  dis- 
closed.   I  bear  this  strongly  in  mind,  that  the 


defendants  are  not  to  be  made  by  any  order 
of  the  court  to  g^ve  information  to  the  plain- 
tiff   which    the    plaintiff    is    not    entitled    to. 
Whether  the  defendants  are  justified  in  saying, 
as  they  do  say,  that  an  unfair  use  of  it  will  be 
made  by  the  plaintiff  I  do  not  know.    I  do  not 
rest  my  decision  upon  that.    I  only  ^  upon  my 
own   opinion    here    that    the    plaintiff    has    not 
shown  that  there  is   sufficient  in   the  part   un- 
sealed to  enable  me  to  say  that  the  defendants 
have  wrongly  sworn  that  the   part  which  they 
have  sealed  up  is  not  relevant.    Well,  then,  the 
next  points  which  I  have  to  deal  with  I  will  deal 
with  as  counsel  did,  all  together ;  that  is  to  say, 
Kos.  6,  7,  8,  and  9.    I  take  those  heads  together. 
It  appears  that  the  terms  of  the  agency,  which 
extended  over  a  period  of  nine  years,  are  now  in 
dispute.    That  certainly  is  a  very  strange  thing. 
The  accounts  have   been    delivered ;    i  am  not 
quite  sure  whether  they  were  delivered  monthly 
or  not,  but  they  were  delivered  from  time  to  time. 
There   are    numerous    accounts    delivered,    and 
yet  at   the    end  of  ten  years   the    parties    ai-e 
at    issue    upon    the    question   what    the    terms 
were  upon  which  the    agency  was    to  be  con- 
ducted.    It  is  a  singular  state  of  things ;  bnt  one 
which  certainly  does  exist  in  this  case.  The  object 
of  obtaining  an  unsealing  of  the  "Warehouse" 
account,    "  Insurance  "    account,   "  Interest "  ac- 
count,"  and  "  Guarantee  Commission "  account 
for  the  whole  period  of  the  agency  is,  I  am  told, 
first,  to  assist  the  plaintiff  in  proving  that  his 
version  of  the  terms  agreed  to  between  him  and 
the  defendants  is  correct.     But  it  appears  to  mo 
that  it  is  idle  to  say — and  Mr.  Whitenorne  at  the 
end  of  his  arg^ument  conceded  this  —  that  the 
showing  of  these  accounts  will  g^ve  the  plaintiff 
the  slightest  assistance  upon  the  issue  which  I 
must  say  is  pending  with  regard  to  the  plaintiff's 
claim.    Both  parties  are  agreed  that  there  is  this 
issue  pending  as  to  what  the  terms  were.    If  the 
defendants  are  rieht — I  am  expressing  this  pro- 
position in  general  terms,  but  I  believe  I  caught 
it  correctly — the  expression  used  was  that  with 
regard  to  all   these  matters  the  charges  were 
"  fixed  charges."     If  the  defendants  are  right 
upon  that  they  will  become  immaterial.    If  the 
plaintiff  is  right,  on  the  other  hand,  they  would 
oe  material ;  but  they  will  not  assist  him  on  the 
issue  as  to  what  the  terms  were.    That  being  so, 
I  decline,  at  this  staafe  of  the  proceedings,  to 
order  the  unsealing  of  Nos.  6,  7,  8,  and  9.    Well, 
then,  the  rest  may  be  rapidly  passed  over.    There 
are  two  heads  remaining — viz.,  Nos.  11  and  12. 
The  documents  in  No.  11  are  "  all  documents 
showing  on  what  terms  the  defendants  trans- 
acted  business    with   other   shippers" — that   is, 
with  regard  to  the  point  as  to  woat  the  "  usual 
terms  "  were.    The  defendants  have  pledged  their 
oath  with  regard  to  the  irrelevancy  of  the  part 
sealed  up,  and  I  am  disinclined  to  discredit  them 
with  regard  to  this  particular  matter.     It  is  a 
statement  of  a  most  roving  description.    It  seems 
that  in  the  correspondence  there  is  found  some- 
where  or  other  a  reference  to  the  "  usual  terms." 
That  was  at  the  commencement  of  this  business ; 
and  the  plaintiff  says  upon  that  that  he  is  entitled 
to  discovery  as  to  what  the  usual  terms  wer^— 
not  with  regard  to  the  dealings  with  the  plaintiff 
himself,  but  with  regard  to  the  dealings  with  all 
the  other  constituents  of  the  defendants — so  that 
upon  the  disclosure  of  those  matters  he  may  ask 
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the  court  to  arriTe  at  a  conclnaioii  as  to  what  the 
"  Ofeual  terms  '^  were.  I  think  it  is  unnecessary 
to  say  more  upon  that  than  that  the  plaintiff 
cannot  have  an  unsealing  of  the  documents  here. 
Then  the  last  head  is  No.  12:  "All  corre- 
spondence between  the  defendants'  Manchester 
and  Manilla  firms  relating  to  the  plaintiff's 
business  or  shipments  from  the  15th  Sept.  1876  to 
the  8th  June  1877."  Well,  the  defendants  say 
they  have  given  up  all  the  correspondence  that 
they  have,  and  there  is  nothing  to  show  that  they 
liave  not  done  so.  The  result  therefore  is,  that 
there  will  he  an  unsealing  on  the  points  I  have 
mentioned.  I  think  counsel  have  got  them  all. 
I  have  framed  this  judgment  upon  the  points  as 
they  put  them  to  me  in  argument,  as  those  to 
which  the  plaintiff  is  entitled,  and  those  to  which 
he  is  not  entitled  to  have  the  unsealing.  Then 
comes  the  question  of  the  costs.  Certainly,  I  will 
not  make  the  costs  costs  in  the  action,  because 
ihere  is  a  possibility  that  that  might  throw  the 
costs  on  the  defendants,  the  whole  of  the  costs 
since  the  matter  has  been  opened,  and  I  do  not 
think  that  would  be  right.  I  must  say  that  the 
mode  in  which  this  matter  has  been  brought 
before  the  court  has  led  to  an  enormous  ex- 
pense ;  and  there  is  this  observation  to  be  made 
which  I  have  made  in  part  already.  I  think 
'^lat,  if  the  plaintiff  had  taken  out  a  summons  of 
»  more  specific  nature,  there  would  certainly 
have  been  this  advantage,  that  the  defendants 
vould  have  been  enabled  at  once  to  see  upon  what 
points  they  would  submit.  I  think  I  could  easily 
nave  decided  in  chambers  this  point  No.  I,  and 
also  with  regard  to  the  points  Nos.  2  and  3 ;  but 
it  is  more  difficult  to  say  what  would  have  been 
done  with  regard  to  "La  Beal  Adnana "  account 
—that  is  No.  5.  At  the  same  time  my  strong 
impression  is  that  the  plaintiff  could  have  made 
nothing  out  of  that,  biecanse,  though  I  am  pre- 
pared to  say  that,  comparing  them,  there  is  some 
difference  between  "  lia  Boil  Aduana  "  account 
and  the  "Duties"  account,  still  there  ia  not,  I 
think,  such  a  distinction  between  the  two  as  to 
show  that  the  discovery  of  "  La  Real  Aduana " 
account  would  give  the  plaintiff  any  actnal  advan- 
tage. 

His  Lordship  made  the  following  order : — The 
defendants  to  unseal  such  dates,  signatures,  and 
addresses  as  were  now  sealed  up  of  the  letters  dis- 
covered in  the  books  enumerated ;  also  so  much  of 
the  "  Real  Aduana"  account  as  related  to  the  sale 
of  the  plaintiff's  goods  from  Jan.  1874  to  Bee  1876 
as  was  now  sealed  up;  also  so  much  of  the 
'"Pagar^"  account  as  related  to  the  sale  of  the 
^aintiff's  goods  as  was  now  sealed  up.  Dismiss 
the  summons,  with  costs  tn  be  paid  by  the  plain- 
tiff to  the  defendants,  except  that  the  plaintiff 
be  allowed  as  a  set-off  such  costs  as  he  would 
bave  been  entitled  to  had  he  restricted  his  sum- 
mons to  the  particular  items  upon  which  he  baa 
cocceeded.  "  List  of  documents  to  be  sealed  up," 
fui-nisbed  by  plaintiff's  solicitors  on  the  28th  Dec. 
1887,  to  be  entered  as  read  in  this  order. 

Solicitors  for  the  plaintiff,  Boneliffet,  Jtcaale, 
and  Co.,  agents  for  Prios  and  Woodetek,  Man- 
tester. 

Solicitors  for  the  defendants,  Grumdg,  Keniham, 
and  Co.,  London  and  Mandbecfeer. 
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SeOurday,  Dec.  17. 1887. 

(Before  Chittt.  J.) 

Be  BTAYfOKD's  Chakitt.  (a) 

PraeUee — Ootie — Purduue  of  eharity  Jand$ — 
Interim  inveetment — Petition  or  ranmioiw— 
CdSetal  tnuiee—Senux  on — Landt  dantee  Ce»- 
aaidaUmi  Act  1845  (8*9  Viet,  c  18),  ».  80- 
Evles  of  Cawrt  1883,  Oriar  LV.,  r.  2  (7). 

A  eeherM  for  tite  regvlatum  of  a  certain  diarilf 
contained  provUion*  that  the  legal  eataie  in  tiie 
Umda  bdtmging  to  the  charity,  and  aU  term, 
etiatea,  amd  intereet  therein,  should  be  voted  in 
the  "  Official  Truetee  of  Charity  Lands"  and  kit 
tiueetaors,  tn  truatfor  the  eharity,  with  the  ir^cft 
that  each  lands  might  he  managed  and  adminis- 
tered by  the  truriees  of  the  eharity  subject  to  and 
tn  eonformity  with  iksproniaions  of  the  scheme; 
OMd  thai  aU  stock  in  the  pvMicfanda  and  other 
aecMriiiea  shonid  he  transferred  to  and  vest  in  th» 
"  Qgieial  Tnutaea  of  Charitable  Fimda,"  by  whom 
the  dividenda   and    income    arising    therefrom 
thould  he  from  tim^  to  time  faid  to  the  local 
truateet  or  their  order. 
The  IfetropoUtan  Board  of  Works  toot  the  lands  of 
(Ae  eharity  under  Oieir  statutory  powers,  and 
paid  the  purchase  money  into  court.  The  traetees 
then  presented  a  petition  that  the  fund  in  eovrt 
might  be  invested  t»  ConaoU,  and  when  so  invested 
carried  over  to  the  account  of  the  Qgieial  Trustees 
of  CharitaUe  Funds,  and  that   the  dividend! 
might  be  paid  to  the  treasurer  for  the  time  being 
of  the  eharity.     The  title  to  the  lands  sold  hoi 
been  approved  by  the  purchaaers,  but  the  comey- 
aaee  to  the  Metropolitan  Board  of  Works  had  not 
yet  been  executed.      Therefore,  the  legal  edate 
remained  vested  in  the  Official  Trustee  of  Charity 
Lands  under  the  scheme.     The  OSieial  TrudM 
of  Charity  Lands  and  CharitabU  Funds  were 
served  vnih  the  petiiion,  and  a  question  aroat 
whetlier  their  coats  should  be  paid  by  the  Metro- 
politan Board  of  Worka.    Another  question  voat, 
whether  the  application  ahould   han»   bean  &y 
petition  or  by  ayMimona. 
Held,  that  an  order  ought  to  he  made  for  MJcrun 
inveatmenxt  and  payments  of  dividends  aa  aJeei: 
and  that,  having  regard  to  the  ^viaiont  of  the 
acheme,  the  petitioners  were  justified  tn  proeeei- 
ing  by  petition,  and  toere  also  juatijied  in  aerviag 
the  official  truateee. 
Alexaxoeb  Stahord  by  faia  wiU,  dated  the  lOtk 
May  1651,  devised  unto  Henry  Gopoott  and  others 
a  tenement  or  almshoose  by  him  newly  erected 
for  the  habitation  of  ten  poor  people,  men  and 
women,  together  with  a  parcel  of  groand  inclnwd 
with  a  brickwaJI  within   which  the    almshonss 
stood,  taken  ont    of  a  field  called  Liqfuonwnd- 
field,    near    Gray's-inn-iaae,  together    with  tbe 
brickwalht  and  the  ground  and  soil  whereon  thCT 
stood,   and    all    ways,    eaeemeBts,   profits,  and 
appurtenances,  upon  the  special  tnnt  and  con- 
fidence, and  to  the  intent  and  pnrpoee,  that  th^, 
their  heirs  and  assigns,  shoald  from  time  to  tiiaa 
for  ever  thereafter  convert  and  em|day  the  swe 
to  the  charitable  nses  thereinafteT  mentioned  and 
expressed,  tatd  to  no  other  use  whataoerer. 
The  testator  died  on  the  aOth  Sept.  165ti. 
The  charities  established  by  the  testator  HW 
provided  for  br  his  will  were  duly  kept  up,  ■■■ 
were  regulated  by  a  scheme  which  ims,  on  the  26th 

(a)  Bfportrf  by  A.  OOWJfM^  ^  a».  B«t1««>*«*Mr. 
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Not.  1872,  approved  by  an  order  of  the  Board  of 
Cbarity  CommissuMiera  for  England  and  Wales. 

The  scheme  provided  that  the  charities  shoold 
be  mftDaKed  and  administered  by  tha  trnstees 
thereinafter  mentioned,  and  the  trustees  to  be 
appointed  in  their  stead  as  therein  mentioned, 
nnder  the  designation  of  "The  Stafford's 
Charity,"  and  vested  the  legal  estate  in  the  lands 
and  hereditaments  devised  by  the  will  in  the 
"OfBnial  Trnstee  of  Charity  Lands"  and  his 
saccessors,  in  tmst  for  the  charity,  with  the  intent 
that  the  same  lands  and  hereditaments  might  be 
managed  and  administered  by  the  trnstees  of  the 
charity  subject  to  and  in  conformity  with  the 
provisions  of  the  scheme ;  and  all  stock  in  the 
public  funds  and  other  securities  were  directed 
to  be  transferred  to  and  to  vest  in  the  "  Official 
Trustees  of  Charitable  Funds ".  by  whom  the 
dividends  and  income  arising  therefrom  should 
be  from  time  to  time  paid  to  the  local  trustees  or 
their  order. 

By  clause  4  of  the  scheme  the  trustees  of  the 
charity  were  empowered  to  appoint  annually  one 
of  their  body  to  be  a  treasurer  to  whom  all  in> 
come  of  the  charity  was  to  be  paid. 

By  the  Metropolitan  Street  Improvements  Act 
1877,  which  incorporated  (he  Lands  Clauses  Con- 
solidation Act  1845-,  the  Metropolitan  Board  of 
Works  were  authorised  to  make  the  improvements 
therein  mentioned. 

The  Metropolitan  Board  of  Works,  in  exercise 
of  the  powers  vested  in  them  by  such  Acts,  gave 
aotice  to  the  trustees  of  the  charity  that  they 
required  for  the  purposes  of  their  improvements 
the  whole  of  the  land  devised  for  charitable  uses 
as  aforesaid,  and  that  the  board  desired  to  treat 
for  the  purchase  thereof. 

The  trustees  of  the  charity,  by  virtue  and  in 
exercise  of  the  power  for  this  purpose  given  by 
the  7th  section  of  the  Lands  Clauses  Consolidation 
Act  1845,  agreed  with  the  board  the  amount  to 
be  paid  as  the  purchase  money  or  compensation 
for  the  hereditaments  at  the  snm  of  34,0002.,  which 
sum  was  duly  settled  and  determined  by  \aluation 
in  manner  provided  by  the  9th  section  of  the  last- 
mentioned  Act. 

On  the  4th  Nov.  1887  the  board  paid  the  sum 
•of  34,000J.  into  court  to  the  credit  of  "  Ex  parte  The 
Metropolitan  Board  of  Works.  In  the  matter  of 
the  Metropolitan  Street  Improvement  Act  1877, 
the  vendors,  the  trustees  of  Stafford's  Charity, 
being  trustees  without  power  of  sale,"  which  sum 
of  cash  was  now  standing  in  court  to  the  like 
credit.      » 

The  title  to  the  lands  sold  had  been  approved 
Vy  the  purchasers ;  but  the  conveyance  of  the 
lands  to  the  said  Metropolitan  Board  of  Works, 
their  successors  and  assigns,  had  not  yet  been 
executed. 

A  petition  was  presented  by  the  trnstees  of  the 
charity,  asking  that  the  snm  of  34,0002.  cash  in 
court  might  be  invested  in  Consolidated  Three  per 
Cent.  Annuities,  and  might  when  so  invested  be 
carried  over  to  the  credit  of  the  said  matter  to 
an  account  to  be  entitled  "  The  Account  of  the 
Official  Trnstees  of  Charitable  Funds;"  and 
that  the  dividends  as  they  accrued  on  the 
annuities  so  to  be  purchased  might  be  from  time 
to  time  paid  to  the  treasurer  for  the  time  being 
of  the  charity. 

The  petition  also  asked  that,  pursuant  to  the 
80th  section  of  the  Lands  Clauses  Consolidation 


Act  1845,  the  Metropolitan  Board  of  Works 
might  be  ordered  to  pay  to  the  petitioners  their 
costs  as  thereby  provided  for,  including  therein 
all  reasonable  charges  and  expenses  of  and 
incident  to  the  purchas<t  of  the  lands  by  the  board, 
and  of  the  conveyance  thereof  to  them  and  of 
this  application,  and  of  all  proceedings  relating 
thereto,  such  costs,  charges,  and  expenses  to  be 
taxed  by  the  taxing  master  in  case  the  parties 
differed. 

The  petition  now  came  on  for  hearing. 

J2omer,  Q.C.  and  Oeorge  Henderson  for  the 
petitioners. — We  ask  for  an  order  according  to 
th?  prayer  in  the  petition.  The  official  trustees 
were  not  joined  as  respondents  to  the  petition,  as 

i'oining  them  is  now  dispensed  with.  They  have, 
lowever,  been  served  with  the  petition,  and, 
although  they  do  not  appear,  the  costs  thereby 
incnrred  must  be  paid  by  the  Metropolitan  Board 
of  Works.  Then  tnere  is  a  question  as  to  whether 
the  present  application  should  have  been  made  by 
petition  or  by  summons.  We  say  that  the  proper 
course  was  by  petition,  and  that  the  costs  of  a 
petition  shonld  oe  allowed.  They  referred  to 
Boles  of  Court  1888,  Ordar  LY.,  r.  8 ; 
Lands  ClaoMS  Coiuolidation  Aot  1845,  s.  80,  sab- 

aeot.  7: 
Be  Arnold.  31  Sol.  J.  560  ;  W.  N.  1887,  p.  132; 
S»  Barl  ek  Oray'i  Entailed  BtlaU.  84  L.  T.  116 ; 

W.  N.  1887.  p.  841 ;  82  Sol.  J.  p.  108; 
Se  parte  Jem  Cotttge,  Cambndgt,  SO  L.  T.  B«p. 
ITS.  583. 
E.  A.  Oeare   for  the  Metropolitan  Board  of 
Works. — It  was  quite  unnecessary  to  serve  the 
official  trustees,  upon  an   application  Hke   the 
present,  for  interim  investment  in  consols,  and 
the  Metropolitan  Bcmrd  of  Works  ought  not  to  be 
made  to  pay  the  costs  incurred  thereby : 
Be  Litter' r  Hoepital,0  De  G.  M.  A  0. 184. 
Then  I  submit  that  the  application  shonld  have 
been- made  by  summons,  ana  not  by  petition;  and 
therefore  that  the  petitioners  are  only  entitled  to 
the  coats  which  would  haVe  been  incnrred  if  they 
had  proceeded  properly  by  way  of  summons. 
No  reply  was  called  for. 

Chitty,  J. — I  will  make  an  order  for  interim 
investment  and  payment  of  dividends,  as  asked 
by  the  petition.  Having  regard  to  the  provisions 
of  the  scheme,  I  think  that  the  trustees  of  this 
charity  were  justified  in  proceeding  by  petition 
instead  of  by  Hummons  in  chambers,  and  therefore 
are  entitled  to  the  costs  of  so  piroceeding.  Then, 
as  to  serving  the  official  trustees,  I  understand 
that  the  official  trustees  do  not  appear ;  but  I 
think  that  the  trustees  of  this  charity  wer» 
justified  in  serving  the  official  truRtees  in  this 
particular  case.  I  dissent  entirely  from  the 
argument  of  Mr.  Geare  on  this  point.  It  is  quite 
plain  that,  according  to  this  scneme,  which  gave 
no  power  of  sale,  land  should  remain  land,  and 
money  shonld  remain  money,  and  stock  should 
remain  stock.  But  the  effect  of  the  Lands  Clauses 
Consolidation  Act  1845  has  to  be  considered.  It 
is  in  every  way  convenient  that  I  should  make 
the  order.  The  costs  will  be  according  to  the 
Act. 

Solicitors  :  Bichard  Furber ;  SolleUor  io  &» 
Metropolitan  Board  of  Works. 
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Friday,  Oct.  28, 1887. 

(Before  North,  J.) 

Gaxpit  v.  Allen  ;  Allen  v.  LoNCSTArFE.  (a) 

Will—Legaeiea  and   annuities   charged    on  real 
eriate—Devite  subject  to  charge — Bight  to  rents. 

O.  A.,  viho  died  in  1865,  &y  his  wiU  devised  aU 
his  real  estates  to  hit  son  B.,  gave  an  annuity 
to  his  widow  and  certain  legacies,  and  expressly 
charged  the  said  annuity  and  legacies  upon  the 
real  estate  devised  to  B.       B.  paid  portions  of 
the  legacies  and  some  instalments  of  the  annuity. 
In  Dee.  1880  B.  filed  a  petition  for  liquidation, 
and    a  resohtiion  was  duly  passed    that    his 
affairs  should  be   liquidated    oy   arrangement, 
and  on  the  27th  Juna  1881    L.  was  appointed 
trustee.       The  annuitant  died    in  1882.       The 
trustee  entered  into  possession  of  the  real  estate, 
and  received  rents  from  the  date  of  his  appoint- 
fnent  till  the  property  was  sold.       This  was  an 
action  brought  oy  the   legatees  and  the  repre- 
sentatives   of    the    annuitants,    asking   for   a 
declaration  that  the  annuity  and   legacies  were 
charged   on   the  real  estate,  and   to   have    the 
arrears  of  the  annuity  and  unpaid  parts  of  the 
legacies  raised  by   sate   or  mortgage.      By   an 
order  in  the  said  action,  made  in  chambers  on  the 
11th  July  1887,  it  was  ordered    that  the  rents 
in  the  trustee's  hands  should,  after  payment  of 
interest  on  prior  incumbrances,   be   applied  in 
payment  of  the   unpaid  parts  of  the  annuity 
and  legacies.      This  was  a  motion  to  discharge 
such  order. 
Held,    that  the  annuitant  and  legatees,   though 
having  a  charge  on  the  land,  were  in  no  better 
position  than  an  equitable  mortgagee,  and  were 
bound  by  the  weU-knoum  princ^fde  that  neither 
a  legal  nor  an   equitable  mortgagfe  can  claim 
any  account  of  rents  received  by  the  mortgagor 
in  possession. 
Oeobge  Allen  the  elder,  by  his  will,  dated  the 
1st  May  1865,   demised   all   bis  residaary   real 
estates,  subject  to  the  payment  of  any  mortgage 
debt  vbich  might  be  suosisting  thereon  at  the 
time  of  his  decease,  in  exoneration  of  his  specifi- 
cally devised  real  estate,  and  of  his  personal 
estate,  and  also  s  abject  and  charged  as  therein- 
after mentioned  to  his  nephew  George  Allen  (the 
younger).    The  testator  then  gave  to  Elizabeth 
Allen,  the  widow  of  his  brother,  an  annuity  of 
60{.  a  year,  to  issue  as  a  rentcharge  ont  of  all 
his  real  estates  devised  to  his  said  nephew  George 
Allen  the  younger,  and  he  gave  a  legacy  of  lOOOI. 
to  one  nephew  and  legacies  of   5001.    each   to 
another  nephew  and  four  nieces,  and  proceeded : 

Which  said  Beveral  legacies  of  lOOOt.  to  mj  said 
nephew  Charles  Allen,  and  of  5001.  apiece  to  my  said 
nephew  Philip  Sidney  Allen, and  nieces  Elizabeth  Squire, 
Caroline  Alien,  Eliza  Allen,  and  Esther  Allen,  I  ex- 
pressly charge  and  make  payable  npon  my  said  real  estates 
and  hereditements  hereinbefore  devised  to  my  nephew 
Georf^  Allen,  and  direct  the  same  several  legacies  to  be 
paid  by  him,  the  said  Qeorge  Allen,  in  manner  and  at  the 
times  following,  that  is  to  say,  one  equal  moiety  or  half- 
part  thereof  at  the  expiration  of  six  calendar  months 
after  my  decease,  and  the  other  moiety  or  half-part 
thereof  at  the  expiration  of  six  calendar  months  next 
after  the  decease  of  the  said  Elizabeth  Allen,  but  with- 
out any  interest  in  the  meantime. 

The  testator  died  on  the  23rd  Jane  1865,  and 
George  Allen  the  younger  entered  into  posses- 
sion of  the  real  estate  devised  to  him.    He  paid 

(•)  BxpoTteil  br  }.  B.  Brooks,  En..  Barrlitac.«t-Law. 


the  first  moiety  of  the  l^facies  given  to  Charles 
Allen  and  Elizabeth  Sqnire.  and  certain  snms  on 
account  to  the  other  legatees,  but  did  not  pay 
the  first  moieties  of  the  other  legacies  in  foU;  he 
kept  down  Elizabeth  Allen's  annuity  until  1875. 

In  Dec.  1880  George  Allen  the  younger  filed 
a  petition  for  the  liquidation  of  bis  affairs,  and 
on  the  27th  Jan.  1881  a  resolution  was  duly 
passed  for  the  liquidation  of  his  affairs  1^ 
arrangement  and  not  in  bankruptcy,  and  John 
Longstaffe  was  appointed  trustee. 

Elizabeth  Allen  died  in  1882,  at  which  time 
there  were  seven  years'  arrears  of  his  annaity 
due. 

This  action  was  brought  in  Nov.  1883,  by  the 
unpaid  legatees  and  the  executors  of  ElizabeUi 
Allen,  against  the  trustee  John  Longstaffe,  and 
the  executors  of  the  testator's  will,  to  have  the 
arrears  of  the  annaity  and  unpaid  legacies 
raised  and  paid  out  of  the  testator's  resl 
estate. 

The  real  estate  had  been  sold  by  the  tmstee  is 
the  liouidation  of  Greorge  Allen  the  yonnger,  and 
he  had  received  the  rents  of  the  real  estate  until 
sale. 

The  purchase  money  was  not  suflBcient  after 
pa3rment  of  the  mortgages  existing  at  the  testa- 
tor's death  to  pay  the  legacies  and  arrears  of  the 
annuity. 

By  an  order  made  in  chambers  on  the  11th 
Jnly  1887,  on  the  application  of  the  plaintiffs,  it 
was  declared  that  the  rents  and  profits  of  the 
real  estate  received  by  the  tmstee  trom  the  date 
of  his  appointment  to  the  sale  thereof,  ought  to 
be  applied,  after  payment  of  the  interest  on  prior 
charfjes,  and  subject  to  all  proper  allowances  for 
repairs  and  outgoings,  in  discharge  of  the  annui- 
ties and  legacies  given  by  the  testator's  will  so 
far  as  the  same  remained  unsatisfied. 

This  was  a  motion  by  the  defendants  to  dis- 
charge the  order  made  in  chambers. 

Cozens-Hardy,  Q.C.  and  Eaeiwiek  for  the 
motion. — The  legatees  and  the  annnitant  have  a 
mere  charge  npon  the  real  estate  of  exactly  the 
same  nature  as  a  charge  created  by  deed.  It  is  a 
recognised  principle  that  a  mortga^^ee  who  does 
not  take  possession  cannot  have  any  account  of 
the  rents  received  by  the  mortgagor : 

Sa  parte  Wilson,  2  V.  ft  B.  2S2. 
The  legatees  might  have  obtained  the  appoint- 
ment of  a  receiver,  but  until  they  did  so  they  had 
no  claim  upon  the  rents. 

E.  Brodie  Cooper  for  the  plaint  ifFs.— This  is  sot 
a  case  of  mortgagor  and  mortgagee,  but  of  oo- 
beneficiaries  under  a  will.  The  question  is  one  of 
priority  between  the  objects  of  the  testator's 
Ix>unty.  The  devise  to  George  Allen  is  "charged 
with  and  subject  to "  the  annuity  and  the 
legacies.  The  words  "  subject  to  "  show  that  G. 
Allen  was  to  take  nothing  until  the  legacies  were 
paid.  He  is  in  the  position  of  a  person  entitled  to 
a  residuary  bequest  subJDCt  to  an  annaity : 

Birch  T.  Sherratt,  17  L.7.  Bep.  N.  8. 153 ;  L.  Bep. 

2Ch.  641: 
Booth  V.  Coulton,  L.  Bep.  5  Ch.  684. 

In  the  case  of  a  mortgage,  the  mortgagee  has  no 
right  except  by  contract,  and  therefore  cannot 
claim  the  rents  until  he  has  taken  steps  to  enforce 
his  contract.  Here  so  long  as  the  prior  charges 
remain  unsatisfied  Georgre  Allen  is  entitled  to 
nothing.  He  cannot  say  that  the  mere  &ct  of  the 
"igitized  by 


Feb.  U,  1888.] 


THE  LAW  TIMES. 


[Vol.  Lvn.,N.  8.-849 


Ghak.  Diy.] 


BXXDELO«r  «.  GUAKDIAMS  OV  WO&TLET  UnION. 


[Ghah.  Dit. 


owners  of  those  charges  not  having  taken  anr 
legal  steps  gives  bim  a  right  to  anything  which 
was  not  his  before. 

"Novtn,  J.  (after  stating  the  facts  of  the  case). — 
It  is  admitted  that  the  moneys  received  from  the 
sale  of  the  rerJ  estates  are  available  for  these 
legacies,  but  the  trustee  has  also  received  rents 
from  1881  to  1885,  of  which  the  greater  part  has 
been  paid  away.  I  am  of  opinion  that  he  is  not 
bound  to  account.  The  legacies  are  made  charges 
on  the  testator's  real  estate,  and  not  on  his 
personalty,  and  they  carry  interest.  The  annuity 
is  charged  as  a  rentobarge.  The  annuitant  and 
the  legatees  have,  therefore,  nothing  but  a  charge 
on  the  real  estate,  and  are  exactly  in  the  position 
of  equitable  mortgagees.  They  could  not,  indeed, 
take  possession,  bnt  they  conld  take  proc«edtngs 
to  enforce  their  charse,  and  could  enforce  it, 
among  other  ways,  by  the  appointment  of  a 
receiver.  They  have  not  obtained  such  an 
appointment,  and  are  therefore  in  the  same 
position  as  a  mortgagee  who  has  not  taken 
possession.  Such  a  mortgagee  has  no  right  to  an 
accoant  of  rents,  and  therefore  the  applicants  are 
not  entitled  to  any  account  of  the  rents  received 
by  the  trustee  of  George  Allen.  The  order  made 
in  chambers  must  be  discharged.  The  costs, 
both  in  chambers  and  in  court,  may  be  costs  in 
the  action. 

Solicitors  for  the  plaintiffs,  SatchM,  Jonet, 
mmd  Ltteh«r. 

Solicitors  for  the  defendants,  Benbow,  Baiiwdl, 
and  Tryon. 


Nov.  4,  5,  and  15,  1887. 
(Before  Stiblims,  J.) 
BxiinxLow  V.  GuAKDiANs  or  Wortust  TTiiioN.(a) 
^ut«anc« — 8mall-poa  hotpital — Interim  injunc- 
tion. 
An    irUprim    injtmetion     gra/iUed    restraining    a 
eanitaru  authority  from  continuing  a  imaU-po» 
hotpiicu.,  on  the  ground  that  there  voat  an  "  appre- 
eiaJjle  injury  to  tlie  plaintiff's  property  "  ioithin 
the   words   used   by    Gotton,   L.J.  in   Fleet  v. 
Metropolitan  Asylums  Board  (2  Times  L.  Bep. 
361). 
Tbx  plaintiff  W.  A.  Bendelow  was  the  owner  of 
three  freehold  dwelling-houses,  farm  buildings, 
and  twenty-one  acres  of  land,  in  the  hamlet  of 
Birley  Carr,    in    the    township    and    parish  of 
Wortley,  and  the  other  plaintiffs  were  his  tenants, 
one  of  them  being  a  cowkeeper  and  dairyman. 

The  rnral  sanitary  authority  of  the  Wortley 
Union  bought  an  adjoining  dwelling-house,  and 
nsed  the  same  for  a  sm^l-poz  hospital.  The 
cottage  was  boanded  on  one  side  by  the  plain- 
tiffs land,  on  another  side  by  the  high  roaa,  and 
on  the  two  other    sides    by  open   fields.      The 

flaintifTs  property  was  between  130  feet  and 
60  feet  from  tne  hospital. 
On  the  17th  Oct.  last  the  plaintiffs  commenced 
an  action,  and  applied  for  an  interim  injunction. 
Their  motion  stood  over  from  Nov.  6  in  order  to 
enable  a  medical  referee  to  inspect  the  place  on 
behalf  of  both  parties  and  report. 

Dr.  Murphy,  the  gentleman   chosen  for  this 
purpose,  reported  as  follows  : 
As  a  resnlt  of  mj  inspection,  I  am  satisfied  that  the 
<a)  ttepoTtot  bj  A.  PULUMS,  Iteq.,  llarrlBMr«t-X«w. 


small-poz  hospital,  hj  reason  of  its  pTozunity  to  the 
above-mentioned  houses  belonging  to  or  ooonpied  by  the 
plaintiffs,  is  a  danger  to  persons  who  are  snBceptible  to 
small-pox  and  who  are  dwelling  in  these  houses,  and, 
farther,  that  tiie  hospital,  by  reason  of  its  proximit;^  to 
the  HirBtCommon-lane,iBacumgerto  persons snnoeptibla 
to  _  small-poz  and  who  freqnant  that  lane.  I  am  of 
opinion  that  bj  the  ezeroise  of  preoaations  which  I 
beUeve  are  taken  in  the  management  of  the  hospital,  it 
is  possible  to  prevent  danger  of  infection  arising  from 
personal  oommnnioation ;  bnt  the  danger  which  ezists 
18  that  of  atrial  commnnioations  of  infection  from  the 
aggregation  of  persons  snffering  from  small-pox  in  the 
hospital.  In  estimating  the  amoant  of  danger,  it  is 
proper  to  state  that  this  danger  is  not  great,  that  the 
danger  is  one  of  possibility  rather  than  of  probabilii^ 
of  small-poz  beinjg  oansed  by  the  hospital.  I  find, 
moreover,  on  inqnitjr,  that  very  many  of  the  inmates  of 
the  honses  belonging  to  or  ocoapied  by  the  plaintiffs 
have  been  recently  revaooinated,  and  are  therefore 
presnmably  insosoeptibls  to  attaolc  by  small-pox.  I 
should  add  that  I  have  in  this  report  considered  only 
the  danger  to  the  plaintiffs  from  inf ei^on  by  small-poz, 
and  have  not  had  any  regard  to  any  effects  upon  healtii 
oansed  to  the  plaintiffs  by  mental  anxiety  resulting  from 
the  nae  of  the  Hirst  as  a  small-poz  hospital. 

Graham  Hastings,  Q.C.  and  Bldkesley,  for  the 
plaintiff,  cited 

Metropolitan  Asylum*  District  v.  Hill,  6  App.  Cas. 

193; 
Fleat  V.  Metropolitan  Asylums  Board,  2  Times  h.  Bep. 

862. 

Pearson,  Q.G.  and  Warrington,  for  the  defen- 
dant sanitary  authority,  argued  that  in  all  these 
cases  the  question  was,  what  was  the  amount  of 
danger  necessary  to  cause  a  nuisance  P  The  cases 
cited  on  the  other  side  showed  that  an  injunction 
would  not  be  granted  unless  the  plaintiffs  made 
out  that  there  was  real  and  substantial  danger. 
In  the  present  case  the  only  risk  was  from  aerial 
communication,  and  the  judgment  of  Bowen,  L.J. 
in  Fleet  v.  Metropolitan  Asylums  Board  showed 
how  little  importance  could  be  attached  to  that. 

Oraham  Hastings,  Q.C.  in  reply. 
The  following  cases  were  also  cited : 
Fletcher  v.  Bealey,  52  L.  T.  Bep.  N.  8.  541 ;  28  Ch. 

Dir.  688; 
Attomey-Oenerdl  T.  Corporation  of  Kinaston,  12  L.  T. 

Bep.  N.  8.  665;  18  >fV:  B.  888: 
Salvtn  T.  North  Braneepeth  Coal  Company,  31 L.  T. 

Bep.  N.  S.  154;  L.  Sep.  9  Ch.  705; 
Baine*  v.  Backer,  Ambler,  158  ; 
Beg.  V.  Burnett,  4  M.  A:  S.  272 ; 
Sari  of  Bipon  v.  Bobart,  8  My.  &  K.  169 ; 
MatOtews  v.  Corporation  of  Bhefield,  31  Sol.  J.  7!8. 

StiXLiiie,  J. — ^This  case  certainly  comes  close 
to  the  line.  The  first  question  is,  what  is  the 
law  applicable,  and  that,  after  the  discussion 
which  it  has  undergone  in  recent  cases,  is  tolerably 
clear.  The  plaintiffs  complain  of  a  building  at 
no  great  distance  from  their  property  as  a 
nuisance,  being  used  as  a  small-pox  hospital.  The 
burden  of  proof  is  upon  them.  They  must  make 
out,  not  merely  that  patients  suffering  from 
infectious  disease  are  gathered  together  there,  but 
that  there  is  also  some  injury  to  the  rights  of  the 
plaintiffs  as  owners  of  the  property  where  they 
live.  Then  comes  the  question,  what  is  the  amount 
of  injury  which  will  induce  the  court  to  treat 
this  as  a  nuisance  P  That  is  well  illustrated  by 
Fleet  V.  Metropolitan  Asylums  Board  (2  Times 
L.  Rep.  361).  The  expression  there  used  is  that 
there  mnst  be  provable  injury  to  the  plaintiffs' 
property.  The  plaintiffs  must  make  that  ont. 
Has  that  been  made  out  here  P  The  plaintiffs' 
property  is  between  132  feet  and/147  feet  from 
igitized  by  VjC. 
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the  niaoe  in  question.  The  hoase  abnts  on  a  road 
xnade  by  the  plaintiffs  going  to  and  from  their 
bonaes.  There  is  between  the  bnilding  occnpied 
as  a  hospital  and  the  plaintiffs'  house  a  wall 
13  feet  high.  Upon  tbie  evidence  adduced  br 
the  plaintiffs  I  felt  considerable  donbt,  and  I 
suggested  that  some  medical  man  should  go 
down  and  report  accordingly.  Dr.  Murphy,  nomi- 
nated by  Dr.  Buchanan,  of  the  Local  Gorem- 
ment  Board,  was  sent  down  accordingly,  and 
reported  as  follows.  [His  Lordship  then  read 
Dr.  Murphy's  report  given  above,  and  continued 
as  follows :]  As  regards  the  last  paragraph,  there 
can  be  no  doubt  Dr.  Mnrpfay  exercised  a  proper 
discretion  in  leaving  that.  What  meaning  am  I 
to  attach  to  that  report  ?  I  think  it  shows  that 
there  is  a  real  appreciable  danger  to  persons 
susceptible  to  small-pos,  though  not  very  great. 
On  the  other  hand,  the  nature  of  the  disease  is 
such  that  if  once  a  person  suffers  from  it,  it  n 
irreparable  in  the  sense  in  which  that  word  is 
used  in  reference  to  an  injunction.  I  think  the 
plaintiffs  have  made  out  a  case  of  real  appreciable 
injury,  though  not  a  great  one,  and  are  entitled 
CO  an  interlocutory  injunction  to  restrain  the 
nser  of  the  place  so  as  to  be  a  nuisance  to  the 
plaintiffs. 

Solicitors :  Garliale,  Unna,  and  Eider ;  Torr  and 
Co.,  for  Drantfidd  and  8on»,  Fenistone. 


QUEEN'S  BENCH  DIVISION. 

Dee.  3,  5,  and  6, 1887. 

(Before  Wills  and  Gkakthau,  JJ.) 

MA6BA.TH   V.   RKICHBL.  (a) 

Ftaeliee — Ettoppel — Privily  between  ineunAent  of 
bene/tcs  and  patron — Striking  out  defence  at 
frivolous  and  vexatitmi — Order  XXV.,  r.  4. 

An  incumbent  who  comet  itUo  a  benefice  m  a  privy 
in  law  to  the  patron  who  appointed  hijn,  to  at  to 
be  entitled  to  the  benefit,  and  rubject  to  tiie  bitrden, 
of  the  tame  ettoppel  ae  ike  patron. 

M.,the  incumbent  of  a  living,  tent  in  Jiitrtmigna' 
tion  of  the  benefice  to  the  liihop,  on  the  sunder- 
ttanding  tliat  the  reiig^iation  wat  not  to  be 
formally  accepted,  nor  the  benefice  declared 
vacant,  until  a  date  agreed  upon  b^ween  himtelf 
and  the  hithop.  B^ore  thu  dale  arrived  li. 
withdrew  hit  retignation,  but  the  bishop  refuted 
to  accept  the  withdrawal,  and  at  the  time  tu/reed 
upon  declared  the  benefit  vacant,  after  which  the 
patront  appointed  amother  ineumoent,  who  wat 
duly  iniiititted  and  inducted  into  the  benefice. 

M.  brought  an  action  against  the  bishop  to  hav6  hit 
resignation  declared  null  and  void.  To  this 
action  the  patrons  of  the  living  v>ere  parties,  and 
the  sole  question  was  whether  the  resignation  was 
effectual,  and  it  was  decided  against  R.  that  the 
resignation  u>cu  effectual  and  complete.  It. 
r^wed  to  give  up  the  partonage-house  and  glebe 
lands,  and  in  an  action  brottght  againtt  him  by 
the  new  incumbent,  for  an  injunction  to  rettrain 
him  from  continuing  in  wrongful  posseiiion  nf 
the  premiset  and  far  trespass,  R.  set  up,  sui- 
etantiaUy,  the  same  defence  at  in  the  former 
action,  namely,  that  hit  resignation  was  not 
effectual. 

SM,  that,  as  the  question  of  the  tffeeiwility  of  the 

(a)  Bopoited  by  HcuHT  LsieE,  Eaq.,  BaRtiteF«t-I«w. 


resignaiion  was  raieed  and  disposed  of  in  the 
former  aeHon,  to  which  the  patrons  were  parties, 
and  at  R.  would  have  been  estopped  from  raiting 
that  guettion  again  in  any  proceedings  belwien 
himself  amd  the  patrons,  he  wat  also  estopped  from 
raising  the  »am«  question  cu  a  defence  against 
Uie  ineumhent,  who,  as  being  a  privy  in  Iiw  to 
the  patrons,  was  entitled  to  lake  advantage  of  ike 
sams  ettoppel,  and  that  such  defence  thould  bi 
struck  out  atjfrivolout  and  vezatiout. 

AFPE.U,  from  an  order  of  Pollock,  B.  at  chamben, 
ordering  that  certain  paragraphs  of  a  defencs 
should  be  struck  out  as  embarrassing  and  nn- 
necessary.  Appeal  also  by  the  plaintiff  on  the 
ground  that  the  whole  defence  should  have  been 
stmck  out. 

The  action  was  brought  by  the  plaintiff,  as 
vicar  of  Sparaholt  with  Kingston  Lisle,  in  the 
county  of  Berkn,  for  damages  for  trespass  by 
reason  of  the  defendant  being  in  wrongnd  pos- 
session of  the  parsonage-house  and  glebe  lands  of 
the  parish  of  Sparaholt,  and  depriving  the  plain- 
tiff of  the  use  and  occupation  of  the  same,  and  for 
an  injunction  to  restrain  the  defendant  from  con- 
tinuing the  said  trespass. 

For  some  years  previously  to  the  induction  of 
the  plaintiff  into  the  living,  the  defendant  had 
been  the  vicar  of  the  parish,  but,  in  consequence 
of  a  charge  of  misconduct  publicly  brought 
against  him,  he  was  requested  oy  the  bishop  of 
the  diocese  (Oxford)  to  resign  the  living,  upon  ths 
understanding  that  the  formal  acceptance  of  the 
resignation  should  be  postponed  until  a  date  to 
be  agreed  upon.  Accordingly  the  defendant  sent 
a  letter  to  the  bishop  resigning  the  living,  and 
soon  afterwards  he  executed  a  deed  of  resigna- 
tion, which  he  inclosed  in  a  letter  in  which  be 
stated  that  he  executed  the  deed  on  the  nnde^ 
standing  that  the  bishop  would  postpone  accppt- 
ance  of  it  until  the  time  agreed  upon.  Before 
this  time  had  arrived,  and  before  the  benefice 
was  formally  declared  vacant,  the  defendant 
withdrew  his  resignation,  and  executed  and 
inclosed  to  the  bishop  a  deed  withdrawing  the 
resignation.  This  withdrawal  the  bishop  refused 
to  accept,  and  at  the  time  agreed  upon  he  declared 
the  benefice  vacant,  after  which  the  patrons  of 
the  benefice,  the  Frovost  and  Scholars  of  Queen's 
College,  Oxford,  appointed  and  inducted  to  the 
benefice  Dr.  Magrath,  Provost  of  Queen's  College, 
the  plaintiff  in  the  present  action. 

After  the  bishop's  refusal  to  accept  the  resig- 
nation, the  defendant  began  an  action  in  the 
Chancery  Division  of  the  High  Court  against  the 
Bishop  of  Oxford,  for  the  pnrpose  of  obtaining  s 
declaration  that  the  deed  of  resignation  of  his 
benefice  executed  by  him  was  null  and  void,  and 
that  the  same  was  revoked  and  cancelled  by  the 
deed  of  withdrawal,  and  he  also  claimed  an  in- 
jnnction  to  restrain  the  bishop  from  accepting 
the  resignation  or  declaring  the  benefice  vacant, 
or  attempting  to  institute  any  other  person. 

The  patrons  of  the  living  were  made  parties  to 
this  action  as  co-defendants  with  the  Bishop  of 
Oxford.  In  this  attempt  to  withdraw  his  reng- 
nation  Mr.  Reichel  entirely  failed,  and  his  action 
was  dismissed  with  costs:  {Reiehel  v.  Bishop  if 
Oxford,  56  L.  T.  Rep.  N.  S.  539 ;  35  Ch.  Div.  48.) 

After  Dr.  Magrath  had  been  duly  inducted  to 
the  benefice,  and  had  taken  possession  of  tbe 
i  same,  itr.  lieiehel  refused  to  give  np  poeaession 
ligitized  by  VjOOQlC 
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of  the  parsonage-honse  and  glebe  lands,  and  the 
present  action  was  brought  to  obtain  a  declara- 
tion that  the  plaintiff  was  entitled  to  the  benefice, 
and  for  an  injunction  to  restrain  the  defendant 
from  continning  in  wrongful  possession  of  the 
parsonage-house  and  glebe  lands. 

The  defendant  now  pleaded  snbetantially  the 
same  matters  as  he  had  set  out  in  the  former 
action  in  his  statement  of  claim,  which  were  then 
held  to  be  insufficient  to  establish  his  case ;  and 
the  question  now  was  whether  he  was  entitled  in 
the  present  action  to  set  np  as  a  defence  matters 
which  had  been  litigated  upon,  and  decided 
adversely  to  him  in  the  former  action. 

On  the  29th  July  1887,  Pollock,  B.  granted  an 
interim  injunction  till  the  trial,  restraining  Mr. 
Beichel  from  continuing  in  possession  of  the 
parsonage-house  and  glebe  lands. 

On  the  19th  Not.  Follock,  B.  made  an  order 
striking  out  certain  paragraphs  of  the  defence,  on 
the  ground  that  tnej  were  nnnecessary  and 
embarrassing,  as  having  been  already  litigated 
upon  and  decided  in  the  former  action. 

The  plaintiff  now  appealed  against  this  order, 
on  the  ground  that  the  whole  defence  should  have 
been  struck  out  as  frivolous  and  vexations  within 
Order  XXY.,  r.  4  (a),  and  disclosing  no  reasonable 
answer  to  the  plaintiffs'  claim. 

The  defendant  also  appealed  against  the  order, 
on  the  ground  that  the  order  ought  to  be  dis- 
charged, and  the  paragraphs  of  the  defence 
restored. 

JAf,  Q.O.  and  MaekivmsMt  for  the  plaintiff. — 
The  learned  judge  ought  Ut  have  strnck  out  the 
irhole  defence  as  frivolous  and  vexatious  within 
the  meaning  of  Order  ZXV.,  r.  4,  inasmuch  as 
the  matters  of  the  defence  were  all  litigated  upon 
in  the  former  action  of  Eeiehel  v.  BUhop  of 
(krford  (uM  "^-i'  '"^^  were  fonnd  adversely  to 
Mr.  Beichel.  He  is  now  estopped  from  setting 
np  again  the  same  defence  in  the  present  action. 
Ilie  patrons  of  the  living  were  parties  to  the 
former  action,  and  Mr.  Beichel  would  now  be 
«Btopped  from  setting  up  the  same  defence  as 
against  them ;  and  the  plaintiff,  being  the  vicar 
appointed  by  them,  is  entitled  to  the  benefit  of 
the  same  estoppel.  The  foUowing  cases  were 
cited: 

Btidul  V.  BiAap  of  Orfori,  56  L.  T.  Bep.  N.  8. 

539:  %Ch.DiT.48;  .56  L.  J.  1023,  Ch  : 
Dawfetfu   T.   Prince  Sdvoari  of  Ba»»-Wtimar,   35 
L.  T.  Bep.  N.  S.  323  ;  1  Q.  B.  Div.  499 ;  45  £.  J. 
567,  Q.  B.  J 
XttropoUtan  Bank  v.  Pooley,  58  L.  T.  Bep.  N.  B. 

168;  10  App.  Cm.  810;  54  L.  J.  4M.  Q.  B.  ; 
DadtweU  V.  Jaeobt.  55  L.  T.  Bep.  N.  8.  857 ;  34  Ch. 

Div.  278 ;  56  L.  J.  238,  Cb. : 
WiUtM  r.  Sari  Beauchantp,  54  L.  T.  Bep.  N.  S.  185 : 

11  P.  Div.  59  ;  55  L.  J.  17,  P. ; 
Outram  r.  Mormeood,  8  Baat,  SM. 

ICr.  Beichel,  in  person,  cited 
FhilUmore'a  Eedesiastieal  Law,  roL  1^.  518: 
Bithop  of  London  r.  Ff^tche,  2  Bro.  F.  C.  211 ;  1 

But,  486; 
Fhillimore's  Eoolenaatioal  Law,  vol.  2,  p.  1121  at 

Meq, ; 

(di  Order  XXY.,  r.  4,  provides  w  follows  :  "  The 
ooint  or  a  jruSge  may  ordar  any  pleading  to  be  straolc 
<mt,  on  the  ^onnd  iluit  it  discloKB  no  reasonable  oanse 
of  action  or  answer,  and  in  any  snoh  ease,  or  in  case  of 
tiieaetioa  or  defence  bein^  diown  by  the  pleadings  to 
be  frivolona  or  vexations,  the  oonrt  or  a  jndge  mmf 
Older  the  action  to  be  stayed  or  dismissed,  or  jnd(m«|]& 
to  be  entered  aoaordingly,  as  may  be  just. 


Cripps'  I«w  of  the  Chnroh  and  Clergy,  6th  edit. 

pp.  554^46; 
Fletcher  v.  Lord  Bondtt,  3  Bingr.  501 ;  5  B.  *  A. 

335; 
The  Dean  of  York'*  cat*,  2  Q.  B.  1. 

Wills,  J. — In  this  case  there  are  two  motions 
before  us.  One  is  an  appeal  by  the  defendant, 
Mr.  Beichel,  a^inst  a  decision  of  Pollock,  B.  at 
chambers,  striking  out  a  certain  portion  of  the 
statement  of  defence.  The  other  is  by  the  plain- 
tiff, against,  a  decision  of  Pollock,  B.,  refusing 
practically  to  strike  out  the  whole  of  the  claim 
and  to  give  judgment  for  the  plaintiff  in  the 
action.  Inasmuch  as  Mr.  Beichel's  motion  is 
very  easily  disposed  of,  if  the  other  is  disposed  o^ 
and  inasmuch  as  the  other  goes  to  the  root  of  the 
whole  matter  and  must  be  decided  before  it  is  of 
any  use  to  consider  Mr.  Beichel's  motion,  I  pro- 
pose to  deal  with  that  in  the  first  instance.  Now, 
the  application  practically  is  to  strike  out  the 
whole  of  Mr.  Beichel's  defence,  on  the  ground 
that  it  is  frivolous  and  vexatious.  The  nature  of 
the  frivolity  and  vexation  alleged  is,  not  that  it 
does  not  raise  in  itself  very  serious  questions,  and 
questions  very  well  worthy  of  consideration,  and 
questions  as  to  which  there  is  a  good  deal  to  be 
said  on  both  sides,  but  that  those  questions,  have 
ali^eady  been  litigated  between  Mr.  Beichel  and 
certain  parties  to  whom  the  present  plaintiff  is  a 
privy ;  and  that  if  we  allowed  the  pleadings  to  go 
on  in  the  regular  course,  the  result  of  it  would  be 
that  the  plaintiff  would  successfully  reply  to  the 
defendant's  statement  of  defence,  "  This  matter 
has  all  been  disposed  of  already  by  the  judgment 
of  a  competent  court  by  which  you,  as  claiming 
through  one  of  the  parties  to  that  action,  are 
bound."  Notwithstanding  a  sort  of  skirmishing 
attempt  to  carry  farther  the  doctrine  of  striking 
out  defences  on  the  ground  of  their  being  frivolous 
and  vexatious,  that  seems  to  me  to  be  the  sub- 
stance of  Mr.  Jelfs  application,  and  to  be  the 
proper  ground  upon  which  to  place  it,  and,  in  my 
judgment,  the  only  ground  upon  which  it  ought 
to  be  placed.  Therefore,  the  only  question  is, 
whether  the  patrons  of  the  living  who  were 
parties  to  the  suit,  which  was  before  North,  J. 
and  before  the  Court  of  Appeal,  are  such  privies 
as  are  bound  by  the  estoppel,  which  undoubtedly 
was  creatsd  by  that  judgment,  as  between  Mr. 
Beichel  and  the  patrons  of  the  living.  I  have 
read  the  whole  of  the  report,  both  the  statement 
of  the  facts  and  the  pleadings  which  are  in  the 
report,  and  also  the  judgment,  and  I  cannot 
entertain  any  doubt  that  with  one  exception,  to 
which  I  wiU  allude  presently,  the  whole  of  the 
contention  proposed  now  to  be  raised  was  raised 
in  that  suit,  and  was  decided,  and  that  it  was 
expressly  and  purposely  decided,  and  that, 
although  Lindley,  L.J.  said  that  it  might  not  have 
been  necessary  to  decide  that,  bnt  tuit  the  snit 
might  have  been  got  rid  of  on  other  grounds 
without  deciding  it,  pointing  to  the  difference 
between  the  position  of  an  applicant  for  an 
injunction  ana  that  of  a  defendant  in  an 
action  when  he  wants  to  raise  the  qnestion 
that  a  contract  to  which  he  was  a  party  was 
illegal,  yet  still,  although  he  points  out  that 
difference,  and  says,  if  that  were  the  only  ground 
of  deci8ion,'the  matter  might  have  been  opened 
again  afterwards,  he  goes  on  to  decide  the  very 
issues  in  question,  aud  the  very  question  now 
proposed  to  be  raised.    It  was  necessary  from  one 
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point  of  view  that  he  Bhonid  do  that,  because  it 
IS  a  very  important  matter.  The  costs  of  the 
expensive  issues  wonld  depend  npon  the  jndg- 
ment  npon  that  question,  and  therefore  it  cannot 
be  said  that  it  was  in  any  sense  an  obiter  dictum. 
Therefore  I  am  quite  clear  that  this  very  question 
as  to  the  efFectuality  of  Mr.  Beichel's  resignation 
was  raised  and  disposed  of  in  that  suit,  and  that 
it  would  not  be  competent  for  Mr.  Beichel  to 
raise  that  qnestinn  again,  in  any  further  pro- 
ceedings between  himself  and  the  patrons 
of  the  living,  llie  only  qnestion  then  -which 
remains  is,  whether  an  incumbent  who  comes  in 
is  a  privy  in  law  to  the  patrons  of  the  living,  so 
as  to  be  entitled  to  the  benefit,  and  subject  to  the 
burden  of  the  same  estoppel.  I  confess  that  it 
appears  natural  enough  to  one'4  mind  that  it 
should  be  sn,  but,  at  the  same  time,  estoppels  are 
serious  infringements  upon  what  wonld  otherwise 
foe  constitutional  rights,  and  I  thought  it  was 
desirable,  inasmuch  as  the  learned  counsel  for  the 
plaintiff  could  give  us  no  authority  upon  the 
subject,  and  as  Mr.  Reichel  could  not  be  expected 
to  be  abh  to  throw  mnch  light  himself  upon  a 
question  which  he  justly  described  as  technical — by 
which  I  mean  rather  a  matter  of  art  and  of  pure 
legal  knowledge — I  thought  it  was  right,  notwith- 
standing that  I  had  not  mnch  doubt  upon  it,  to  see 
what  the  authorities  npon  the  subject  were,  and, 
fortunately,  in  order  to  prevent  further  litigation,  it 
seems  to  be  abundantly  clear,  because  in  Brooke's 
Abridgment,  under  the  title  "  Quare  Impedit," 
placitum  66,  there  is  a  long  entrjr,  and  a  curious 
one,  describing  the  course  of  litigation  in  gtuire 
impedit,  in  which  the  veiy  question  was  raised 
and  decided.  There  a  certain  person,  claiming 
to  be  a  patron,  had  presented  and  procured  the 
institution  and  induction  of  a  clerk  into  a  benefice. 
He  claimed  the  term  on  the  ground  that  the 
original  patron  had  joined  the  Scots  in  a  rebellion 
against  the  English  Crown,  and  that  he  was  out- 
lawed and  attainted  for  felony.  There  had  been 
an  inquest  of  o£Bce,  which  had  found  that  the 
felony  had  been  committed ;  that  was  traversed 
by  the  patron  of  the  living,  the  person  who  wonld 
have  been  the  patron  but  for  the  felony,  he  not 
being  the  person  who  was  actually  outlawed,  but 
being  the  person  in  remainder  after  his  death. 
Upon  the  traverse  of  the  inquisition,  it  was  found 
in  favour  of  the  Crown,  that  the  felony  had  been 
committed,  and  thereupon  the  incumbent,  in 
pleading  to  the  qunra  tmpedit,  desired  to  raise 
afresh  this  question  as  to  whether  the  outlawry 
had  actually  taken  place,  and  the  felony  had  been 
committed,  and  so  on.  The  decision  goes  on,  and 
winds  up  in  this  way:  "Ina.smuch  as  it  was 
found  against  the  patron  that  the  matter  shall 
not  be  tried  by  the  incumbent  again  since  he 
claims  through  the  patron,  and  therefore  shall  be 
bound  by  that  which  bound  the  patron ;  where- 
upon it  was  awarded  that  the  king  should  have  a 
■writ  to  the  bishop."  Nothing  could  be  more 
conclusive  than  that.  It  is  a  very  early  authority, 
but  it  is  none  the  worse  for  that,  and  it  is  far  more 
definite  thac  the  ambig^ou.s  passage  in  Coke 
npon  Littleton,  at  page  352a,  to  which  we  were 
referred  after  the  argument  had  concluded.  I 
have  one  word  further  to  say,  which  I  ought  to 
have  said  before,  reverting  to  the  qnestion  of  the 
estoppel  being  confined  to  privies,  and  that  is  that 
it  will  not  do  to  say  that  the  persons  who  litigated 
the  qnestion  before  were    all   but  privies,  and 


stood  substantially  and  practically,  as  it  was  sud, 
in  the  same  relation.  That  will  not  do,  and  will 
not  raise  the  estoppel.  That  very  point  was 
raised  before  Lord  Penzance  in  aptneer  v. 
Williamt  (24  L.  T.  Eep.  N.  S.  513;  2  P.  4  D. 
230 ;  40  L.  J.  45,  P.).  The  judgment  there  is 
that  the  estoppel  is  confined  to  persons  claiming 
through  those  who  would  be  bound  as  betireen 
the  parties  to  the  suit.  It  does  not  tro  beyond, 
and  it  does  not  extend  to  persons  whose  interest 
is  almost  identical  with  that  of  the  parties  to  the 
first  suit.  Being  very  anxious  that  there  shonld 
be  no  mistake  npon  such  a  point  as  that,  I 
thought  it  desirable  to  mention  that  authority, 
though  it  scarcely  needed  an  authority  for  such  a 
proposition.  One  matter,  and  one  matter  only, 
remains.  Mr.  Beichel's  defence,  beyond  the 
question  of  the  resignation,  as  to  which  I  think 
he  is  concluded  by  the  judgment  of  the  Court  of 
Appeal,  raises  the  qnestion  in  so  many  words 
as  to  whether  the  new  incumbent,  the  present 
plaintiff,  was  properly  instituted  and  inducted; 
and  if  I  was  not  satisfied  by  the  afiSdavits  which 
have  been  filed  here,  that  npon  that  point  the 
only  contention  proposed  to  be  raised  is  that  it  is 
a  bad  appointment,  because  of  the  ineSectnality 
of  Mr.  Beichel's  resignation,  I  shonld  certainly 
interpose  no  difficultv  in  the  way  of  his  litigating 
that  question  as  much  as  ever  he  liked.  Bat  it  is 
obvious  to  me,  from  the  affidavits  which  have 
been  filed,  what  is  the  only  objection  which  he 
proposed  to  raise.  If  I  conld  see  any  trace  of  his 
proposing  to  raise  anythinir  further,  he  should 
certainly,  as  far  as  this  application  is  concerned, 
have  no  difficulty  thrown  in  his  way  by  me.  But 
inasmuch  as  I  have  come  clearly  to  the  ooO' 
elusion  (I  really  do  not  think  there  can  be  any 
mistake  about  that)  that  the  only  objection  he 
proposes  to  raise  to  it  is  substantially  a  repe- 
tition of  the  other  (and  his  objection  to-day  is 
that  the  nomination,  institution,  and  induction— 
the  appointment  generally — is  void,  because  there 
was  no  effectual  resignation  before),  I  think  that 
must  be  disregarded.  Therefore  it  comes  to  this : 
I  think  that  his  defence  must  be  struck  out,  and 
I  think  that  according  to  another  mle,  the  par- 
ticular reference  to  which  I  forget,  but  we  have 
acted  npon  it  frequently  lately,  the  result  will  be 
that  the  plaintiff  is  entitled  to  judgment,  and  we 
ought  to  dismiss  the  action,  and  g^ve  the  plaintif 
judgment  in  this  snit.  Of  course,  by  so  doing, 
we  put  Mr.  Beichel  in  such  a  position  that  he  can 
go  at  once  to  the  Court  of  Appeal,  if  he  shoold 
think  our  judgment  npon  this  point  is  in  any 
respect  wrong.  The  result  will  be  that  Mr. 
Beichel's  appeal  from  chambers  will  be  dismissed 
with  costs,  and  the  decision  npon  the  other 
motion  will  be  that  judgment  will  be  given  for 
the  plaintiff  in  the  action  with  costs. 

Gbanth^h,  J. — I  am  of  the  same  opinion.  I 
think  with  my  brother  Wills  that  this  is  a  case 
of  very  consiaerable  importance,  and  if  I  could 
see  that,  by  the  defence  which  is  raised  by  the 
defendant,  he  was  endeavouring  to  raise  the 
question  which  he  says  in  his  affidavit  he  is 
desirous  of  raising,  and  if  I  thought  he  had  not 
already  had  an  opportunity  of  completely  raising 
that  question  ana  clearing  his  character,  I  should 
certainly  strain  every  point  in  his  favour  that  I 
could  possibly  find,  to  give  him  the  fullest  oppor- 
tunity of  having  the  charge  thoroughly  investi- 
gated by  a  court  of  competent  inradictioB. 
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But  when  I  look  to  his  own  aflSdavits,  and  to  the 
affidayits  of  the  plaintiff,  and  also  to  the  jnde- 
ments  of  the  various  courts  before  whom  this 
case  has,  in  one  way  or  another,  already  been 
bronght,  I  can  come  to  no  other  conclusion  than 
that,  as  tar  as  the  defendant  is  concerned,  he  has 
had  that  opportunity  and  has  failed  to  disprove 
the  charges  made  against  him,  and  that,  as  far 
as  his  bishop  was  concerned,  the  latter  had  but 
one  course  open  which  was  that  taken  by  him, 
which  has  bsen  the  subject  of  all  the  litiga- 
tion that  has  subsequently  taken  place.  Tnis 
is  an  action  the  resolt  of  which  must  depend 
on  whether  or  not  the  defendant  did  resign 
his  living,  and  not  at  all  on  whether  or  not  he 
was  wise  in  resigning  it,  or  the  bishop  was 
acting  properly  in  inducing  him  to  resign  it. 
The  whole  question,  so  far  as  I  can  see  hj  the 
affidavits  and  the  pleadings,  is  confined  simply 
to  whether  or  not  there  was  a  resignation. 
Now  Mr.  B«ichel,  by  his  statement  of  defence, 
alleges  that  there  was  no  proper  resignation, 
because  he,  feeling  that  he  bad  not  b^n  pro- 
perly tried,  was  indnced  to  act  fraudulently  to 
the  bishop,  and  to  send  in  a  resignation  which 
he  never  intended  to  act  upon,  although  he  did 
not  communicate  that  fact  to  the  bishop.  _  Now, 
how  can  it  possibly  be  said  that  that  question  has 
not  been  decided,  as  far  as  the  defendant  and  the 
patrons  of  the  living  are  concerned,  when  that 
was  the  question  which  was  made  the  subject  of 
the  action  in  the  Court  of  Chancery,  to  which 
the  patrons  were,  by  the  direction  of  tne  Court  of 
Appeal,  for  the  purpose  of  avoiding  future  litica- 
tion,  made  parties  in  order  that  they  mieht  be 
bound,  and  in  order  that  this  very  litigation 
might  be  stopped  P  It  was  laid  down  in  a 
very  old  authority,  and  certainly  acted  upon, 
that  these  courts  were  bound  bv  decisions  of  the 
Court  of  Chancery,  and  in  Buller's  Nisi  Prius, 
p.  243,  it  is  said :  "  A  decree  in  Chancery  may  be 
given  in  evidence  between  the  game  parties  or 
any  claiming  under  them,  for  their  judgments 
mast  be  of  aathority  in  those  cases  where  the 
law  gives  them  a  jurisdiction."  Now,  in  that 
note,  there  are  two  propositions,  both  of  whixdi 
are  binding  upon  us  here  to-day.  In  the  first 
place,  it  was  a  decision  by  a  court  which  had 
jariHdiction ;  and,  in  the  second  place,  it  was  a 
decision  in  a  case  between  either  the  same  parties 
or  parties  claiming  under  them.  It  was  a  decision 
in  that  case  between  the  patrons  and  Mr.  Beichel; 
it  is  a  decision  in  this  case  between  the  incum- 
bent and  Mr.  Reichel,  and  there  can  be  no  doubt 
that  they  are  parties  to  the  same  action,  or  are 
claiming  under  them.  By  the  decision  of  the 
Court  of  Appeal  the  resignation  was  complete, 
and  was  accepted  by  that  which  was  done.  If  so, 
there  can  be  no  doubt  that  the  defendant,  in 
refusing  to  g^ve  up  popsession  of  the  temporalities 
of  this  living,  did  that  which  he  had  no  right  to 
do,  and  all  that  the  bishop  and  the  patrons  did, 
■  and  all  that  the  plaintiff  has  done,  hag  been  legal 
and  binding,  not  onl;^  upon  them,  but  upon  the 
defendant,  who  remained  in  adverse  poB^ession. 
Now,  with  regard  to  the  suggestion  that  by  the 
rule,  under  which  this  application  is  made  to  us, 
we  are  not  bound  and  nave  no  power  in  any 
way  to  Bta^  actions  which  are  not  between  the 
same  parties,  I  hesitate  to  say  that,  under  no 
circumstances,  can  an  action  be  stayed  which 
is  not  between  the  same  parties,  if  it  is  considered 
YoL  LVIL,  N.  &,  1475. 


by  the  court  frivolous  and  vexations,  because  it 
seems  to  me  that  the  case  of  The  Metropolitan 
Bank  v.  Pooley  {ubi  *ttp.)  is  an  authority  for 
showing  that  actions  may  be  stayed,  although 
not  between  the  same  parties,  where  it  is  clear 
that  they  are  frivolous  and  vexatious,  for  in  that 
case  the  Court  of  Appeal  had  refuged  to  stay  the 
action,  but,  considering  that  it  was  practically, 
although  not  really,  between  the  same  parties, 
they  said, "  We  will  stay  the  action  until  the  costs 
in  the  other  case  have  been  disposed  of ; "  but 
the  House  of  Lords,  on  appeal  from  that  deci- 
sion, distinctly  declined  to  say  whether  they 
considered  the  action  was  between  the  same 
parties  or  not,  and,  as  they  commenced  their  judg- 
ment by  that  remark  and  yet  nevertheless  gtayed 
the  action,  it  seemg  to  be  clear  that  they  considered 
that,  under  the  new  rule,  their  powerg  were  very 
considerably  extended  beyond  the  old  common  law 
power  of  staying  an  action  for  the  sake  of 
preserving  the  credit  and  the  character  of  the 
court,  ana  that  there  were  cases  where,  although 
the  actions  were  not  between  the  same  parties, 
yet  they  might  be  considered  frivolous  and 
vexatious,  and  therefore  might  be  liftayed.  I  am 
of  opinion,  therefore,  that  the  judgment  of 
Pollock,  B.  must  be  reversed  in  so  far  as  he 
refused  to  stay  this  action. 

Defendant's  appeal  ditmiased  wilh  eottt ; 
plaintiff'*  appeal  allowed  with  costs;  and 
judgment  entered  for  the  plaintiff  with  costs. 

Jelf,  Q.C. — ^Then  the  nature  of  the  judgment 
in  the  action  will  be  this:  What  is  claimed  is 
that  the  injunction  which  has  already  been  mado 
shall  be  made  perpetual. 

Wills,  J. — Yes. 

Jelf,  Q.C. — And  that  there  shall  be  a  declara- 
tion that  the  plaintiff  was,  on  the  I't-th  May  1887, 
and  still  is,  entitled  to  the  possession  of  the  said 
benefice,  with  all  the  rights,  profits,  and  appur- 
tenances belonging  thereto. 

Wills,  J. — ^Yes. 

Solicitors  for  the  plaintiff,  E.  W.  and  B.  Olivtr. 


Jan.  31,  JPeS.  1,  3,  4,  7,  8.  10,  11,  14,  and 

July  26,  1887. 

(Before  the  Lokd  Cea»c>llob  (Halsbury),  Lords 

Hebschell  and  Macnaohien.) 

Basischb    Abilin    und    Soda    Fasrik    v. 

LxviirsTxm.  (a) 

on  appeal  PBOM  the  COUBT  op  appeal  in  ENGLAND. 

Patent — Novelty — UtUiiy — Sitffioieney  of 
spedfieation. 
This  was  an  appeal  from  a  judgment  of  a 
majority  of  the  Court  of  Appeal  (Bowen  and  Pry, 
L.JJ.,  Baggallay,  L.J.  dissenting),  reported  in 
53  L.  T.  mp.  N.  S.  750,  and  29  Ch.  Div.  366, 
reversing  a  judgment  of  Pearson,  J.,  reported  iu 
42  L.  T.  Eep.  N  S.  822,  and  24  Ch.  Div.  156,  in 
an  action  for  an  injunction  to  restrain  the 
infringement  of  a  patent. 

The  facts,  upon  which  the  case  turned,  are 
fully  set  out  in  the  reports  in  the  court  below. 

(a)  Saported  by  0.  E.  MAU>»,  Esq,  B«nli«ar«t-Lair. 
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The  action  was  bronght  by  the  appellants,  the 
Badische  Anilin  nnd  Soda  Fabrik,  against  the 
respondents,  Levinstein  and  Co.,  in  respect  of  the 
alleged  infringement  of  a  patent  of  which  the 
appellants  were  the  owners.  The  respondents, 
by  their  statements  of  defence,  denied  that  they 
had  infringed  the  appellants'  patent,  and  im- 
peached its  validity  on  three  grounds — first,  that 
the  invention  was  not  new ;  secondly,  that  it  was 
not  useful;  and,  thirdly,  that  the  specification 
did  not  snfiBciently  ascertain  and  describe  the 
nature  of  the  invention.  The  action  was  tried 
liefore  Pearson,  J.,  who  decided  all  these  points 
in  favour  of  the  appellants.  In  the  Court  of 
Appeal  the  Lords  Justices  were  divided  in 
opinion.  Bag^llay,  L.J.  agreed  with  Pearson,  J. ; 
but  Fry  and  Bowen,  L.J  J.  bein^  of  opinion  that 
the  patent  was  not  valid,  the  judgment  for  the 
plaintiffs  was  reversed,  and  judgment  entered  for 
the  defendants.  The  letters  patent  allied  to 
faave  been  infringed  wern  granted  to  Mr.  J.  H. 
Johnson  as  for  a  commnnication  from  abroad  by 
Heinrich  Caro.  The  title  of  the  patent  was 
"Improvements  in  the  production  of  colouring 
natters  suitable  for  dyemg  and  printing."  The 
specification  concluded  with  two  claims — the  first, 
which  was  the  more  important,  being  in  these 
terms :  "  First,  the  production  of  red  and  brown 
colouring  matters,  which,  in  chemical  language, 
may  be  termed  the  snlpho-acids  of  oxyazo-naph- 
thaline  by  the  action  of  the  diazo  compounds  which 
may  be  prepared  from  naphthylamine,  or  from 
the  snlpho-acids  of  naphthylamine  upon  any  of 
the  isomeric  naphtfaols,  or  of  mixtures  of  the 
same,  or  upon  any  of  the  sulpho-acids  which  may 
be  prepared  from  either  alpha-naphthol,  or  from 
beta-naphthol,  or  from  mixtures  of  the  same,  sub- 
•tantially  by  the  process  above  described." 

The  Attorney-General  (Sir  B.  Webster,  Q.O.), 
Alton,  Q.C.,  and  W.  N.  Lawson  appeared  for  the 
appellants ;  Napier  Higgins,  Q.C.  and  Chaduiyek 
Seaiey  for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  26. — ^Their  Lokdships  gave  judgment,  find- 
ing the  issues  of  want  of  novelty  and  utility  in 
favour  of  the  appellants,  and  that  the  specifica- 
tion sufficiently  ascertained  and  described  the 
nature  of  the  invention. 

Judgmeni  reverted  with  eoiU. 

Solicitor  for  the  appellants,  J.  W.  Johnson. 

Solicitors  for  the  respondents,  Gregory,  Row 
eVffes,  and  Co.,  tor  A.  and  G.  W.  Foa,  Liverpool. 


July  U,  18, 19.  and  Aug.  5. 1887. 

(Before  Lords  Watsok,  Bsaxweu.,  Fitzg£Rald, 

and  Macnaghten.) 

BZNTLSY  V.   YlLUOMI.  (a) 
ON  AFPKAL  7B0X  THX  COCKT  OV  APPXAI.  IN  INQTJUm. 

Sale  of  goods — Contract  induced  by  falte  pretences 
—Conviction  of  fraudulent  purchaser — fteoesting 
of  property — Sale  to  bond  fide  purchaser — 
Stat.  24  ^26  Vict.  e.  96, «.  100. 

By  24  ^  25  Viet.  e.  96,  «.  100,  "If  any  person 
guilty  of  any  such  felony  or  misdwieanowr  as  is 
mentioned  in  this  Act  .  .  .  shaM  he  indicted 
for  such  offence  hy  or  on  bahdlf  of  the  otcner  of 

(a)  Bqiorted  bj  0.  E.  Maldxk,  Eaq.,  Barrbtar^t  Law. 


the  property.  .  ,  .  and  convicted  thereof,  ta 
such  case  the  property  shall  be  restored  to  the 
owner  or  his  represenUiiive ;  and  in  every  ease  w 
this  section  the  court  before  whom  taty  person 
shaM  be  tried  for  any  such  felony  or  mtid*- 
meanouir  shall  have  power  to  award,  from  time  is 
time,  writs  of  restittUion  for  the  said  property,  or 
to  order  the  restitution  thereof  in  a  sumnuarg 
manner." 

The  Act  indudes  the  misdetiteanour  of  oblainhig 
goods  by  false  pretences. 

Held  {affirming  the  judgment  of  the  court  below), 
that  where  a  contract  for  the  sale  of  goods  has 
been  induced  by  false  pretences,  and  the  original 
owner  prosecvies  the  fraudulent  purchaser  is 
conviction,  the  properly  in  the  goods  revests  ts 
him  from  tlie  date  of  the  conviction,  and  he  mail 
recover  them  front  the  parson  in  whose  possession 
they  are,  even  if  he  be  a  bond  fide  purchaser  for 
value  in  market  overt  without  notice  of  the 
fraud. 

lloyce  V.  Newington  (39  L.  T.  Sep.  N.  8.  535; 
4.Q.B.  JKv.  32)  overruled. 

fma  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  {lAxci  Esher,  M.B.,  Lindl^  and 
Lopes,  L.JJ.),  reported  in  56  L.  T.  Bep.  N.  8. 
318,  and  18  Q.  B.  Div.  322,  who  had  reversed  » 
judgment  of  Denman,  J.  upon  an  interpleader 
iBsna 

It  appeared  that  in  March  1885  Messn. 
Galpin  and  Crocfaard,  who  carried  on  business  at 
Anuens,  in  France,  entered  into  a  contract  for 
the  sale  of  certain  goods  to  one  Hodder,  in 
England. 

Messrs.  Galpin  and  Croohard  were  induced 
to  enier  into  the  contract  by  false  pretences 
on  the  part  of  Hodder  and  a  person  named 
S^lein. 

The  ^oods  were  sent  to  Hodder,  who  pled^ 
them  with  one  Dobree,  who  stored  them  in  the 
shop  or  warehouse  of  a  person  named  Starbnck, 
in  the  city  of  London. 

Starbuck  exposed  the  goods  for  sale  in  his 
shop,  and  the  defendant  Bentley  purchased  them 
in  the  ordinary  course  of  business,  and  Dobree 
instructed  Starbnck  to  hold  them  to  Bentley's 
order. 

The  fraud  having  been  discovered,  Hodder 
and  Klein  were  indicted  and  convicted  of  having 
obtained  the  goods  by  false  pretences.  An  order 
for  the  restitution  oi  the  goods  was  applied  for 
at  the  trial,  but  was  refused. 

Messrs.  Calpin  and  Crochard  having  claimed 
the  goods  from  Starbuck,  the  latter  interpleaded, 
and  an  issue  was  directed  to  try  the  right  to  the 
goods,  Yilmont,  the  trustee  in  liquidation  of 
Galpin  and  Crochard,  who  had  become  insolvent, 
being  plaintifE  in  the  issue,  and  Bentley  die 
defendant. 

The  issue  was  tried  before  Denman,  J.,  without 
a  jury,  and  he  held,  on  the  authority  of  Moyet  t. 
Newington  (39  L.  T.  Rep.  N.  S.  635 ;  4  Q.  B.  Dir. 
Div.  32),  that  under  the  Act  of  24  &  25  Tict. 
c.  96,  8. 100,  in  a  case  of  obtaining  gtxxls  by  fabe 
pretences,  the  property  of  the  original  owner  of 
the  goods  does  not,  on  his  prosecuting  and  nbtain- 
ing  a  conviction  of  the  thief,  revest  as  against 
the  purchaser  for  value  without  notice  of  the 
fraud,  and  that  consequently  the  plaintiff  was 
not  entitled  to  the  goods ;  but  his  decision  was 
reversed  on  appeal  as  above  mentioned.. 
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The  Attomtv-O«neral  (Sir  B.  Webster,  Q.G.), 
Mf,  Q.C.,  and  AUenhorough  appeared  for  the 
appellant. 

Charles,  Q  C.  and  C.  W.  Maihews  for  the  re- 
spondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  jadgment. 

Aug.  5. — ^Their  Lordships  gave  jadgment  as 
follows  : 

Lord  Watsox. — My  Lords :  In  this  case  I  have 
come,  with  very  great  relactance,  to  the  concln- 
■ion  that  the  judgment  of  the  Court  of  Appeal 
ought  not  to  be  disturbed.  The  respondent 
parted  with  his  goods  nnder  a  voluntary  contract 
of  sale,  which  had  the  effect  of  vesting  the  pro- 
perty of  the  goods  in  the  purchasers,  Klein  and 
Co.  It  now  appears  that  the  sale  was  induced  by 
fraud,  a  circumstance  which  gives  the  seller  the 
option,  either  of  adhering  to  his  bargain  or  of 
rescinding  it,  in  a  question  with  the  fraudulent 
purchaser.  The  individual  partners  trading,  or 
professing  to  trade,  under  the  firm  of  Klein  and 
Co.  have  been  convicted  at  the  respondent's 
instance  of  the  statutory  misdemeanour  of  obtain- 
ing the  goods  sold  to  them  by  fraudulent  pre- 
tences. Before  the  prosecution  was  instituted, 
and  before  he  had  any  notice  that  the  goods  had 
been  fraudulently  obtained,  the  appeUant  pur- 
chased them  in  good  faith  for  an  adequate  price, 
nud  the  purchase  money,  and  obtained  dehvei7. 
In  these  circumstances,  the  respondent  sues  the 
M>pellant,  under  sect.  100  of  the  Act  24  &  25 
vict.  c.  96,  for  restitution  of  the  goods  which 
still  remained  in  the  possession  of  the  appellant 
ftt  the  time  when  this  action  was  raised.  I  do 
not  think  that,  apart  from  statute  law,  a  bond 
fide  purchaser  from  one  who  has  acquired  the 
pr(q>erty  of  the  goods  by  a  contract  of  sale 
tainted  with  fraud  stands  in  precisely  the  same 
relation  to  the  orig^inal  owner  as  a  purchaser  of 
stolen  goods  without  notice  of  tne  theft  in 
market  overt.  In  the  Latter  case  the  original 
owner  and  the  purchaser  in  open  market  are  to 
this  extent  in  pari  coiu,  that  neither  has  done 
aught  to  mislead  the  other;  while  in  the  former 
case  the  original  owner  has  intentionally  given 
his  fraudulent  vendee  an  ex  facia  absolute  and 
valid  title  to  the  goods,  npon  which  purchasers 
withont  notice  of  the  fraud  are  entitled  to  rely. 
I  have  great  difficulty  in  supposing  that  the 
Legislature,  as  an  incentive  to  the  prosecution  of 
crime,  deliberately  intended,  in  the  case  where 
the  property  has  been  passed  by  the  act  of  the 
original  owner,  to  deprive  the  honest  purchaser 
both  of  his  goods  and  of  his  moneys;  but  I  have 
been  unable  to  put  a  reasonable  oonstraction  npon 
the  language  of  sect.  100  which  will  a^oid  that 
inequitable  result.  Sect.  100  enacts  that  if  any 
person  guilty  of  any  felony  or  misdemeanour  in 
"  stealing  "  or  in  "  obtaining  "  a  chattel  or  other 
property  shall  be  indicted  uf  such  ofEence,  by  or 
on  behalf  oE  the  "owner  of  the  property,"  and 
convicted  thereof,  "in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representar 
tive."  That  enactment  enables  an  owner  who  has 
brongfat  himself  within  the  provisions  of  the 
clause  to  sue  for  recovery  of  his  property.  It 
has  been  settled  by  a  long  series  of  authorities 
under  successive  statutory  enactments,  of  which 
24  &  25  Vict.  c.  96,  s.  100,  is  the  last,  that  the 
former  owner  of  goods  which  wero  stolen  from 


him,  npon  his  proeecating  the  thief  to  conviction, 
becomes  entitled  to  recover  the  goods  from  a 
bond  fide  purchaser  who  has  paid  a  full  price  in 
open  market.  To  my  mind  these  authorities  are 
not  reconcilable  with  any  construction  of  the 
clause  which  does  not  attach  to  the  expression 
"  owner  of  the  property  "  the  same  meaning  as  if 
it  had  been  "  the  original  owner  of  the  proporty," 
or  which  does  not  attach  the  same  meaning  to 
the  words  "  the  property  shall  be  restored  to  the 
owner  "  as  if  they  had  run  thus  :  "  The  property 
shall  revest  in  and  shall  be  restored  to  the  original 
owner."  These  expressions  must,  in  my  opinion, 
have  the  same  force,  and  must  be  similarly  con- 
strued in  the  case  of  conviction  for  fraudulently 
obtaining  goods  as  in  the  case  of  conviction  for 
theft.  The  language  of  the  clause  leaves  no 
room  for  making  any  distinction  between  goods 
obtained  by  fraudulent  pretences  without  the 
property  passing  and  goods  obtained  by  the  same 
means  under  a  voidable  contract  of  sale ;  and  it 
is  for  these  reasons  that  I  am  constrained  to  hold 
that  the  respondent  must  prevail.  Upon  two 
recent  authorities  cited  at  the  bar  I  have  these 
observations  to  make.  In  Lindtay  v.  Cundy  one 
Blenkam  had  been  convicted  of  obtaining  goods 
from  the  prosecutor  by  false  pretences ;  but  the 
defendants  had  purchased  the  goods  from 
Blenkam  and  had  resold  them  before  his  con- 
viction. The  judges  of  the  Queen's  Bench 
were  of  opinion  (34  L.  T.  Bep.  N.  S.  314 ;  1  Q.  B. 
Div.  348)  that  there  was  a  voidable  contract  of 
sale  which  passed  the  property  of  the  goods  to 
Blenkam,  and  they  gave  jadgment  for  the  defen- 
dant on  the  authority  of  Hortoood  v.  Smith 
(2  T.  B.  750),  in  respcKtt  that  the  statute  did  not 
revest  the  property  in  the  prosecutor  until  con- 
viction, and  that  his  statutory  title  did  not  relate 
back  to  the  date  of  the  original  fraud.  Blaok- 
burn,  J.  treated  the  case  of  purchase  of  stolen 
property  from  a  thief  in  market  overt  as  ou  all 
fours  with  that  of  purchase  from  a  seller  who  has 
a  title  of  property  under  a  contract  voidable  on 
the  ground  of  his  own  fraud.  His  Lordship 
said :  "  When  did  the  plaintiff's  property  begin, 
that  is  to  say,  begin  after  the  time  the  defendants 
had  got  the  goods,  in  this  caseP  Kot  till  after 
the  conviction  of  the  party  guilty  of  the  fraud, 
because  before  that  time  the  property  had  been 
altered  by  a  bond  fide  purchase  from  a  person 
who  held  it  under  a  voidable  but  not  void  con- 
tract. Altering  these  few  words,  everything  in 
the  judgment  of  Boiler,  J.  (i.e.,  in  Eorwood  v. 
Smith)  is  applicable  to  this  case."  A  different 
view  was  taken  of  the  true  character  of  the 
original  transaction  both  in  the  Court  of  Appeal 
and  in  this  House  (36  L.  T.  Rep.  N.  S.  345 ;  2  Q.  B 
Div.  96;  and  38  L.  T.  Bep.  N.  S.  573 ;  3  App.  Gas. 
459.)  It  was  held  that  there  was  no  contract,  and 
that  the  property  did  not  pass;  and  upon  that 
footing,  the  sale  to  them  not  having  been  in  market 
overt,  the  defendants  were  made  liable  for  the 
conversion  of  the  goods  before  conviction.  No 
observations  were  made,  either  by  the  Lords 
Justices  or  by  the  noble  and  learned  Lords  who 
decided  the  case  here,  upon  the  effect  of  the  Act 
of  1861 ;  and  their  judgments  do  not  impair  the 
authority  of  the  views  expressed  upon  that  point 
in  the  Court  of  Queen's  Bench.  The  later  case  of 
Moyce  v.  Nevnngton  (39  L.  T.  Bep.  N.  S.  636; 
4  Q.  B.  Div.  32)  would,  if  well  decided,  be  con- 
dasire  in  favour  of  the  appellant.  I  think  the 
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defendant  in  that  case  did  commit  a  legal  wrong 
in  taking  the  sheep  brevi  manu  out  of  the  pos- 
session of  the  plaintiff  before  he  had  obtained  the 
conviction  of  his  frandnlent  vendee.  The  point 
decided  was  that  sect.  100  does  not  give  the 
original  owner  who  parted  with  his  property 
under  a  contract  of  sale  induced  by  frand  the 
right  to  demand  restitution  from  a  bond  fide 
purchaser  who  is  in  possession  at  the  time  of  the 
conviction.  I  regret  having  to  dissent  from  that 
decision ;  but  I  cannot  say  that  I  have  any  hesi- 
tation in  dissenting  from  the  reasons  assigned 
for  it  by  Cockbam,  C.J.,  which  appear  to  me  to 
be  derived  from  an  entire  misapprehension  of 
what  was  decided  by  the  Court  oi  Exchequer  in 
Honoood  V.  Smith,  and  by  the  Court  of  Queen's 
Bench  in  Lindiay  t.  Cundy.  I  am  therefore  of 
opinion  that  the  order  appealed  from  ought  to 
be  affirmed  and  the  appeal  dismissed  with  costs, 
and  I  move  accordingly. 

Lord  BaAjcwELL. — My  Lords :  I  agree  in  the 
reasoning  and  conclusion  of  my  noble  and  learned 
friend,  Lord  Watson.  I  agree  also  in  his  regret 
that  our  decision  mnst  be  as  it  is,  and  in  his 
remark  that  he  does  not  think  the  Legislature 
could  hare  so  intended.  It  is  manifest  from  the 
old  authorities,  Glanvil,  Fleta,  The  Mirror,  and 
others,  cited  by  Mr.  Charles,  that  in  the  case  of 
stolen  goods)  the  plaintiff,  in  a  proceeding  by 
appeal  m  which  he  established  the  theft,  was 
entitled  to  a  restitution  of  stolen  goods,  though 
they  had  been  sold  in  market  overt.  That,  indeed, 
changed  the  property,  but  that  property  was 
restored  on  the  succesB  of  the  proceeding.  It 
cannot  be  doubted  that  the  statute  of  Henry  VIII. 
(21  Hen.  8,  c.  11)  was  intended  to  have  the  same 
eifect  and  consequences.  This  is  shown  by 
the  reason  of  the  thing  and  the  authorities,  and 
indeed  >vas  admitted  by  the  Attorney- General. 
If  this,  then,  were  a  case  of  stolen  goods,  the 
plaintiff's  right  conld  not  be  contested.  But 
It  is  a  case  not  of  stolen  goods,  but  of  goods  ob- 
tained under  a  contract  itself  obtained  by  fraud, 
and  voidable.  The  question  could  not  arise  under 
the  statute  of  Henry  VIII.,  but  it  can  now.  To 
hold  that  the  c*ses  differ  would  be  to  hold  that 
t'be  same  words  in  the  same  place  are  to  have 
different  meanings  as  to  different  things.  That 
cannot  be.  The  authorities  are  all  one  way,  and 
against  the  defendant,  except  Moyee  v.  Netningtori. 
That  case  was  wrongly  decided  on  a  mistake  as 
to  the  effect  of  Linauay  v.  Gundy.  The  law  is, 
that  on  conviction  the  property  revests.  Until 
then  it  is  not  in  the  original  owner,  if  it  has  been 
sold  in  market  overt  or  sold  by  a  fraudulent 
purchaser  to  a  bond  fide  purchaser  from  him. 

Lord  FiTZSERALD. — My  Lords :  It  seems  to  me 
vnfortnnate  that  we  have  not  the  facts  before  us 
«8  to  the  alleged  contract  between  the  claimants 
(Galpin  and  Crochard)  and  Hodder  or  Hodder 
and  Klein,  and  as  to  what  was  the  character  of 
the  false  pretence  by  which  the  alleged  bargain  was 
rendered  voidable.  The  only  statement  we  have 
of  the  facts  is  to  be  collected  from  the  judgment 
of  Denman,  J. :  "  Between  January  and  March 
1885  Hodder  obtained  some  goods  from  Galpin 
and  Crochard,  which  we  must  take  to  have  been 
obtained  by  false  pretences,  so  that  there  was  an 
obtaining  of  them,  as  far  as  appears,  by  some 
bargain  or  other,  which  was  a  bargain  which 
might  have  been   avoided,  but   there   was   an 


obtaining  of  them.  Between  March  and  May  the 
goods  had  been  pawned  by  this  man  Hodder,  who 
had  BO  obtained  them,  with  a  person  of  the  name 
of  Dobree,  a  pawnbroker,  and  Dobree  not,  I 
suppose,  having  premises  of  his  own  to  store 
them  in,  stored  them  at  the  premises  of  a  man 
named  Starbuck."  The  goods  may  have  been 
obtained  by  falsehood  on  the  part  of  the  supposed 
vendee,  which  would  lead  to  the  conclusion  that 
there  never  had  been  any  contract  of  sale.  The 
additional  matters  of  fact  are  succinctly  stated 
in  the  report  (56  L.  T.  Bep.  N.  S.  318;  18  Q.  B. 
Div.  322) ;  bnt  I  need  not  further  advert  to  the 
particulars,  for  it  seemed  agreed  by  the  parties  on 
the  argument  that  your  Lordships  shonld  dispose 
of  the  appeal  on  the  basis  that  there  had  been  a 
contract  under  which  the  prcperty  in  the  goods 
in  question  passed  to  the  vendee  (Hodder),  bnt 
under  such  circumstances,  that  the  bargain  was 
so  vitiated  by  the  false  pretences  of  the  vendee 
as  to  render  it  voidable  at  the  option  of  the 
vendor.  We  mnst,  however,  go  further  and 
assume  that  the  false  pretence  of  Hodder  was  of 
some  existing  material  fact  false  to  his  know- 
ledge, by  which  he  obtained  not  only  the  bargain, 
but  the  possession  of  the  goods.  Hodder  having 
got  possession  of  the  goods  (merinoes  and  cash- 
meres), pawned  them  with  Dobree,  bat  when 
exactly,  or  under  what  circnmstances,  does  not 
appear,  and  Dobree  sent  them  to  be  finished  and 
exposed  for  sale  at  the  shop  of  Starbuck,  in  the 
city  of  London,  where  Bentley,  the  defendant  in 
the  issue,  bought  them  on  the  30th  May  1885, 
nnder  circumstances  not  now  impeached,  which 
amounted  to  a  sale  in  market  overt.  The  appel- 
lant does  not  rest  his  claim  on  any  other  title 
than  the  purchase  in  market  overt.  Gralpin  and 
Crochard  elected  to  avoid  the  contract.  We 
must  take  it  that  they  did  so,  bnt  when  or  how 
does  not  appear,  save  that  on  their  prosecutioa 
Hodder  and  Klein  were  committed  for  trial  on 
the  same  30th  Mav,  and  since  tried  and  convicted 
in  Sept.  1885  of  obtaining  the  goods  in  question 
by  false  pretences.  We  have  hxid  a  very  able  and 
interesting  argument,  but  I  need  not  follow  it 
through  all  its  details,  for  it  was  admitted  by 
counsel  for  Bentley,  looking  to  the  long  current 
of  authorities,  that  if  the  goods  had  been  stolea 
from  Galpin  and  Crochard,  though  purchased  by 
Bentley  in  market  overt,  he  could  not  deny  that 
on  conviction  of  the  thief  the  original  owners 
Gralpin  and  Crochard  would  have  been  entitled  to 
the  restoration  of  the  goods.  It  seems  to  me 
that  it  was  right  to  make  this  admission,  for 
when  we  find  a  long  train  of  decisions  all  pointing 
the  same  way  we  ought  not  to  disturb  them,  even 
though  we  should  think  that  it  would  have  been 
more  expedient,  if  practicable,  to  give  full  effect 
to  a  sale  in  market  overt.  The  practice  and 
current  of  authority  has  been  the  same  in  Ireland 
as  in-  England,  bnt  especially  since  the  decision 
in  B.  V.  Horan  {It.  Rep.  6  Com.  Law,  293),  in  which, 
on  a  question  reserved,  ten  judges  took  part  and 
were  unanimons.  The  case  before  your  Lord- 
ships is  thus  reduced  to  the  question  whether 
Moyee  v.  Newitigton  {tibi  sup.)  was  well  decided. 
If  it  was  well  decided,  the  appellant  (Bentley) 
has  estnblished  his  right  to  succeed  on  the  issue, 
for  that  case  is  exactly  in  point.  I  concnr  with 
mj  ifoble  and  learned  friends  in  opinion  that 
Moyee  v.  Newington  cannot  be  supported,  as  it 
seems  to  me  to  rest,  not  on  wiiat  tne  L^slatare 
'■igitized  by  VjC 
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luts  expressed,  but  on  >rhat  it  ons;ht  to  hare  said. 
I  am  anable  to  adopt  tbe  conclnsion  of  Cockbum, 
-C.J.,  that  the  lan^age  of  the  Legislature  applies 
and  is  obviously  intended  to  apply  to  cases,  and 
to  those  only,  in  which  possession  has  been 
obtained  without  the  property  passing.  The 
Legislature  has  not  said  so,  and,  in  my  opinion, 
'^lidnot  intend  to  say  so.  The  Legislature  seems 
rather,  from  the  time  at  which  it  first  made 
obtaining  goods  by  false  pretences  a  misde- 
meanour, to  have  put  the  misdemeanour  and  the 
-cognate  and  closejy  allied  offence  of  larceny  on 
the  same  ground,  as  to  the  right  of  restoration  on 
•conviction.  I  refer  (inter  alia)  to  the  7  &  8  Geo.  4, 
c.  29,  the  title  of  which  is  "An  Act  for  consoli- 
■dating  and  amending  the  laws  in  England 
relative  to  larceny  and  other  offences  connected 
therewith."  Sect.  53  enacts:  "And  whereas  a 
failure  of  justice  frequently  arises  from  the 
subtle  distinction  between  larceny  and  fraud ; 
for  remedy  thereof  be  it  enacted  that,  if  any 
person  shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  or  valuable 
-secnrity  with  intent  to  cheat  or  defraud  any 

rson  of  the  same,  every  such  offender  shall 
guilty  ot  a  misdemeanour  :  provided  always, 
that  if  upon  the  trial  of  any  such  person  it 
-shall  be  proved  that  he  obtamed  the  property 
in  any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted."  And  sect.  57  enacts, 
°"  And  to  encourage  the  prosecution  of  offenders, 
be  it  enacted  that,  if  any  person  guilty  of  any 
such  felony  or  misdemeanour  in  stealing,  taking, 
obtaining,  or  converting,  &c.,  any  chattel,  &c., 
«hall  be  indicted  for  any  such  offence  by  or  on 
behalf  of  the  owner  of  the  property,  or  his 
■«xecutor  or  administrator,  and  convicted  thereof, 
in  snch  rase  the  property  shall  be  restored  to  the 
-owner  or  his  representative."  And  again,  by  the 
18  &  19  Vict.  c.  126  (the  Criminal  Justice  Act), 
where  a  summary  jurisdiction  is  given  in  certain 
-cases  of  larcenv  and  false  preteni.'«s,  sect.  8 
provides,  "  It  shall  be  lawful  for  the  justices 
by  whom  any  person  is  convicted  under  this  Act 
to  order  restitution  of  the  property  stolen,  taken, 
-or  obtained  by  false  pretences  in  those  cases  in 
which  the  court  before  whom  the  person  con- 
victed would  have  been  tried  but  for  this  Act 
may  be  by  law  authorised  to  order  restitution." 
The  Let^slatnre  seems  to  me  in  these  general 
statutes,  including  the  24  &  25  Vict.  c.  96,  s.  100, 
to  have  dealt  with  and  expressed  the  right  to 
restoration  of  the  goods  on  the  conviction  of  the 
offender  in  the  same  language  and  depending  on 
the  same  event,  whether  the  offence  was  the 
felony  ot  larceny  or  the  misdemeanour  of  false 
pretences.  If  we  were  to  adopt  the  view  of 
Cockbum,  C.J.  (though  it  might  be  desirable  to 
be  able  to  do  so),  the  consequences  Wonld  probably 
be  more  extensive  than  at  first  sight  appears  ; 
e.g.,  it  would  seem  then  difficult  in  such  case  to 
sustain  a  conviction  for  obtaining  goods  by  false 
pretences  where  the  contract  was  such  that  as 
between  the  vendor  and  vendee  it  was  not  abso- 
lutely void,  but  voidable  only  at  the  election  of 
the  vendor.  I  have  only  to  add  that  by  this 
decision  we  do  not  intend  to  interfere  with 
the  principle  established  in  Wltite  v.  Garden 
(10  a  B.  919). 

Lord  Macmaghtjem. — ^My  Lords :  I  agree  in  the 
opinions  which  have  been  delivered  by  my  noble 


and  learned  friends,  and  I  share  the  r^ret  which 
has  been  expressed  in  being  compelled  to  arrive 
at  this  decision. 

Order   aj^pealed  from  termed,   and  appeal 
diamitsed  viith  eotU. 
Solicitor  for  appellant,  S.  J.  Attenborough. 
Solicitors  for  respondent,  Blunt  and  Lawford. 


Snprtme  €mixt  of  lit^katixrt 

COURT   OF   APPEAL. 

Ifonday,  July  4,  1887. 

(Before  Cotton,  Bowen,  and  Fkt,  L.JJ.) 

Be  Platt.  (a) 

OBIGINAL  APPUCATION  TO  THE  lARDS  JUSTICES  SITTING 
IN  LUNACY  AND  IN  THE  CHANCEBY  DIVISION. 

LmMiey  —  Lorde  Juitieet — Juriidietion  at  addi- 
tional jtidges  of  the  Chancery  Divition — Judica- 
ture Act  1873  (36  ^  37  Vict.  c.  66),  ».  51— 
Judieature  Ad  1875  (38  ^  39  Viet.  e.  77),  «.  7. 

The  Lord  Chancellor's  letter  requiting  Lords 
Justices  sitting  in  Lunacy  to  act  as  addituyaal 
judges  of  the  Chancery  Division,  is  not  eo:ifined 
to  applieationa  under  the  Trustee  Acts,  but 
extends  to  <M  Iwnaoy  matters  in  which  it  is 
necessary  to  act  under  the  jurisdiction  of  the 
Ohaneery  Division. 

Maxy  Platt  was  a  person  of  unsound  mind,  not 
so  found  by  inqnisition. 

By  a  deed  dated  the  6th  Aug.  1856,  a  snm  of 
Consols  standing  in  the  names  of  Mary  Platt, 
Ann  Platt,  and  two  other  persons  since  deceased, 
was  declared  to  be  in  trust  for  the  benefit  of 
Mary  Platt  during  her  life,  and  after  her  death 
in  trust  for  such  person  or  persons  as  should,  at 
the  time  of  her  death,  be  entitled  thereto  as  the 
next_  of  kin,  or  otherwise  representing  the  rights 
and  interests  of  Mary  Platt. 

Under  a  power  in  the  settlement  two  new 
trustees  were  afterwards  appointed  in  the  place 
of  the  two  who  had  died. 

By  an  order  dated  the  20th  July  1878,  and 
madia  in  Lunacy  and  in  the  Chancery  Division  of 
the  High  Court  of  Justice,  in  the  matter  of 
Mary  Platt,  and  in  the  matter  of  the  Trustee 
Acts  and  the  Trustee  Belief  Acts,  it  was  ordered 
that  the  right  to  transfer  the  trust  fund  should 
vest  in  Ann  Platt  and  the  two  new  trustees,  to 
the  exclusion  of  Mai^  Platt,  and  that  they  should 
transfer  the  fund  into  court  to  the  credit  of 
••  Mary  Platt,  a  person  of  unsound  mind  not  so 
found,  and  the  trusts  of  an  indenture  dated  the 
6th  Aug.  1856." 

Mary  Platt  died  in  April  1887,  and  Ann  Platt, 
who  was  her  sole  next  of  kin,  took  out  adminis- 
tration to  her  estate,  and  presented  a  petition 
asking  that  the  fund  in  court  might  be  trans- 
ferred to  her.  The  petition  was  entitled  in 
Lunacy  and  in  the  Cnancery  Division  of  the 
High  Court  of  Justice. 

F.  Thompson  in  support  of  the  petition. — ^A 
doubt  was  suggested  Dy  the  court  whether  the 

i'nrisdiction  oi   the  Lords    Justices    sitting   in 
junacy  to  make  orders  in  the  Chancery  Division 
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■was  not  confined  to  orders  trader  the  Trnstee 
Acts,  and  whether  they  had  power  to  make  an 
order  under  the  Trustee  Eehef  Acts.  On  con- 
sulting the  letter  by  which  the  Lord  Chancellor 
requests  each  Lord  Jnstice  intrusted  by  the 
Queen's  Sign  Mannal  with  the  care  of  Innatics 
and  their  estates,  to  act  as  additional  judges  of 
the  Chancery  Division  nnder  sect.  51  of  the 
Judicature  Act  1873,  it  appeared  that  the  appoint- 
ment was  expressed  in  general  terms  as  follows : 
"As  it  is  convenient  that  orders  should  continue 
to  be  made  as  heretofore  in  Chancery  as  well  as 
in  Lunacy,  I  have  to  request  you  to  act  as  an 
additional  judge  of  the  Chancery  Diri.sion  of  the 
High  Court  of  Justice  for  the  purpose  of  m.<iking 
such  orders." 
_  The  Court  was  of  opinion  that  it  had  jurisdic- 
tion in  the  matter,  and  accordingly  made  the 
order  as  prayed. 

Solicitor  :  B.  C.  Adams  Beck. 


^  Jan.  26  and  27. 

(Before  the  Lord  Chavcklloii  (Halsbary),  Cotton 

and  BowE>-,  L.JJ.) 

Me  Push  ;  Liwis  v.  Paitchabd.  (a) 

AFTBAL  FBOX  THB  CHAKCKBT  DIVISION. 

Praeiiee — Appeal — Coets — Order  on  dpfendnni  exe- 
ewior  in  pay  eotts — Alleged  nerjUct  to  furnish 
aeeounta—B.  8.  C.  1883,  Order  LXV.,  r.  1. 

The  decision  of  a  judge  of  tJie  High  Court  of 
Jtietice,  ordering  a  defendant  «cecufor  to  pay  ilui 
costs  of  an  administration  action,  on  th-e  ground 
thcU  lie  has  caused  litigation  hy  refasiny  to  fur- 
nish accounts,  is  subject  to  appeal. 

L.  and  P.  were  the  executors  appointed  h*f  the  nill 
of  X,  who  died  :n  May  1883. 

P.  proved  the  will  in  June  1833. 

On  the  iOth  May  1884  iJte  solicitor  of  L.  r.TOfe  a 
letter  to  P.,  saying  thai  L.  had  instructed  him  to 
take  out  administration  to  the  estate  as  joint 
executor  with  P.,  and  asking  P.  to  fwmish 
cuxounts. 

On  the  31tt  May  1884  the  snme  solicitor  wrote 
another  letter  to  P.,  itsklng  for  a  reply  to  his 
former  letter.  Neither  letter  contained  any  threat 
of  lUignlion. 

P.  denied  tlutt  he  had  reeeired  either  Ulf-er,  and 
there  was  no  strict  evidence  th<U  eiVier  letter  voas 
posted. 

On  the  2nd  July  1884  X.  proved  the  triU,  and  on 
the  9th  Aug.  1884  P.  was  served  with  the  writ  in 
an  administration  action  hroughi  by  Tj.  No 
threat  of  litigation  had  been  made  in  the  mean- 
time. Kay,  J.  deprived  P.  of  his  costs,  and 
ordered  him  to  pay  the  costs  of  the  action. 

Held,  on  appeal  (further  evidence  having  been 
admitted),  that  no  misconduct  had  been  established, 
and  that  P.  was  entitled  to  his  costs. 

John  Pugh,  the  testator,  by  his  will  appointed 
the  defendant  John  Fritchard,  and  the  plaintiff 
James  Lewis,  esecntors  thereof. 

The  testator  died  on  the  13th  May  1883,  and 
his  will  was  on  the  6th  June  1883  proved  by 
Pritchard  alone,  power  to  prove  being  reserved 
to  Lewis. 

On  the  2nd  July  1884  Lewis  proved  the  will. 

Before  this,  viz.,  on  the  20th  May  1884,  the 

(a)  Deported  by  FsAinc  EvAKli,  Eaq.,  Burlater^t-TiMr. 


Siolicitor  of  Lewis  wrote  to  Pritchard,  saying  tlHit 
Lewis  had  given  him  instructions  to  take  oat 
administration  to  the  estate,  as  a  joint  executor 
with  Pritchard,  that  this  was  not  done  in  any 
ho.stile  spirit,  and  asking  Pritchard  to  fnmish  th» 
solicitor,  at  his  early  convenience,  "  with  an" 
account  showing  ^our  dealings  with  the  estate 
up  to  the  present  time,  and  inform  me,  from  time 
to  time,  before  taking  any  future  action  in  this 
matter." 

On  the  31st  May  1884  the  same  solicitor  wrote 
as  follows  :  "  I  should  be  glad  to  receive  a  reply 
to  my  letter  of  the  20th  inst.,  written  on  belran 
of  Mr.  James  Lewis,  with  reference  to  the  estate 
of  the  late  Mr.  John  Pngh,  deceased." 

The  evidence  showed  that  these  letters  wer» 
properly  addressed,  but  there  was  no  direct 
evidence  that  cither  of  them  was  actually  posted, 
and  the  defendant  swore  that,  to  the  b^t  oF  his 
recollection,  he  had  never  received  either  of  the 
letters. 

No  further  application  for  accounts  or  letter 
threatening  proceedings  was  sent  to  Pritchard 
prior  to  the  commencement  of  this  action,  and 
on  the  9th  Aug.  1884  he  was  served  with  the 
writ  in  an  administration  action  at  the  suit  of 
Lewis. 

On  the  24th  Feb.  1885  the  usual  order  for 
accounts  and  inquiries  was  made,  and  nnder  this 
order  Pritchard  brought  in  and  vouched  his 
accounts. 

The  action  came  on  for  hearing  on  further 
consideration  in  chambers,  liefore  Kay,  J.,  on  the 
26th  July  1837,  when  his  Lordship  refused 
Pritohard  his  costs  as  executor  in  tne  action, 
and  ordered  him  to  pay  the  costs  of  the  action. 
No  misconduct  on  his  part  was  charged,  other 
than  the  alleged  neglect  to  render  accounts. 

From  this  decision  Pritchard  appealed,  and  on 
the  hearing  of  the  appeal  additional  evidence 
was  read  by  consent. 

Vernon  II.  Smith  for  the  appellant. — ^The  defen- 
dant has  been  guilty  of  no  misconduct,  and  i» 
therefore  entitled,  as  of  right,  to  his  costs. 
[Cottos,  L.J.— Under  the  new  rule,  E.  S.  C.1883, 
Order  LXV.,  r.  1,  subject  to  the  Acts  and  Rules, 
all  costs,  including  those  of  "  the  administration 
of  estates  and  trusts,"  are  within  the  discretion 
of  the  court.  Is  the  order  appealable?]  This 
case  comes  within  the  proviso  to  that  rule,  that 
"  nothing  herein  contained  shall  deprive,  an  exe- 
cutor .  .  .  who  has  not  unreasonably  in- 
stitnted  or  carried  on  or  resisted  any  proceedings, 
of  any  right  to  costs  out  of  a  particular  estate 
or  fund  to  which  he  would  be  entitled  according 
to_  the  rules  hitherto  acted  upon  in  the  Chancery 
Division."  As  it  is  not  sugg^ted  that  the 
defendant  has  unreasonably  carried  on  or  re- 
sisted any  proceedings,  the  only  ground  for  the 
decision  appealed  from  would  be  that  he  had 
been  guilty  of  some  misconduct.  [The  Lobd 
Chancellor  referred  to  Re  Blake;  Jones  v. 
Blake,  63  L.  T.  Eep.  N.  S.  302 ;  29  Ch.  Div.  913.] 
No  doubt  Kay,  J.  thought  that  our  conduct  led  to 
litigation ;  but,  if  that  is  the  ground  of  his  deci- 
sion, the  order  is  appealable : 

Bill  V.  Spurgeon,  52  L.  T.  Ben.  K.  S.  396;  29Ch. 

Div.  S& ; 
William*  y.  Jones,  56  L.  T.  Bep.  K.  S.  68  ;  34  Ch. 
Div.  120. 

The  authorities  show  that  an  order  depriving  an 
executor  of  his    costs  is.  subject  to  appeal.    A 
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Jotiiori,  an  order  that  he  is  to  pay  another 
person's  costs  is  appealable.  If  the  order  is  the 
proper  subject  of  appeal,  the  case  is  one  in  which 
this  oonrt  ought  to  interfere.  The  only  conduct 
to  which  objection  is  taken  is,  that  no  accolints 
were  sent,  two  letters  having  been  sent  demand- 
ing them.  The  defendant  denies  that  he  received 
either  letter,  and  the  plaintiff's  evidence  is  in- 
snfBcient  to  prove  that  they  were  even  posted. 
Bnt  if  they  were  received,  the  esecntor  ought  not 
to  have  been  ordered  to  pay  the  costs.  When  the 
letters  were  written  the  plaintiff  had  not  proved 
the  will,  no  sabseqnent  letter  was  sent  threaten- 
ing litigation,  and  the  action  was  commenced  in 
less  than  six  weeks  after  the  plaintiff  had  proved 
the  will.  The  defendant  has  not,  in  either  view 
of  the  case,  been  guilty  of  miscondnct  justifying 
an  order  depriving  him  of  costs — much  less  an 
order  on  him  to  pay  costs  incurred  by  other 
people. 

Benthaip,  Q.C.  and  Stallard  for  the  plaintiff. — 
In  the  first  place,  it  is  submitted  that  no  appeal 
lies  from  the  order.  By  sect.  49  of  the  Judica- 
ture Act  1873,  "  no  order  made  by  the  High  Court 
of  Justice,  or  any  jadg^e  thereof  ...  as  to 
costs  only,  which  by  law  are  left  to  the  discretion 
of  the  court,  shall  be  snbject  to  any  appeal, 
except  by  leave  of  the  court  or  judge  maKing 
such  order."  The  case  is  clearly  within  rule  1  of 
Order  LXV.,  and  the  authorities  on  Order  LV., 
r.  1,  of  1875,  as  to  orders  in  administration  actions, 
are  not  now  applicable.  [The  Lord  Chancxliok. 
—We  should  quite  follow  you  but  for  the  proviso. 
Can  you  say  that  in  cases  within  the  proviso  the 
order  is  discretionary  P]  The  case  is  not  within 
the  proviso;  the  defendant  is  not  deprived  of 
costs,  but  ordered  to  pay  them.  [Bowek,  L.  J.— 
There  is  no  evidence  of  a  refusal  of  accounts 
being  persisted  in.  The  Lord  Chancellok. — The 
statement  in  the  affidavits  on  behalf  of  the  plain- 
tiff, that  "  repeated  applications  "  were  made,  is 
merely  a  rhetorical  description  of  the  two  letters.] 
We  do  not  suggest  more  tnan  neglect  of  his  duty 
by  the  trustee.  The  action  was  not  brought  in 
baste.  [The  Lord  Chanceliar. — What  was  the 
necessity  for  bringing  it  ?  Bowetj,  L.J. — It  does 
not  appear  that  litigation  was  threatened  because 
the  account  was  not  delivered.  W  onld  not  that 
have  been  a  reasonable  course  P]  It  is  not  actu- 
ally necessary  to  threaten  litigation  before  com- 
mencing it. 

The  Lord  Chancellor. — I  am  unable  in  this 
case  to  concur  in  the  decision  arrived  at  by 
Kay,  J. ;  but  it  must  not  be  forgotten  that  the 
materials  before  us  are  not  quite  the  same  as 
those  which  were  laid  before  him.  The  right  of 
this  execntor  to  his  costs  has  not  been  displaced 
by  any  misconduct  on  his  part.  An  appeal  lies 
from  the  order  made  by  the  learned  judge, 
because,  according  to  the  practice  of  the  Chancery 
Division,  an  executor  is  entitled  to  his  costs  out  of 
the  estate  unless  that  right  has  been  displaced  by 
some  misconduct  on  his  part.  It  is  enough  for 
me  to  say  that  no  misconduct  on  the  part  of  the 
defendant  has  been  established  in  tne  present 
case  as  brought  before  us.  Under  these  circum- 
stances, his  right  to  costs  is  not  displaced,  and  in 
my  opinion  the  order  as  to  costs  made  by  Kay,  J. 
ought  to  be  set  aside,  and  the  defendant  should 
have  hie  costs  of  the  action.  But,  as  all  the 
evidence  before  us  was  not  brought  before  the 


judge  who  made  the  order,  I  think  no  costs  of 
the  appeal  should  be  given. 

Cotton  and  Bowen,  L. JJ.  concurred. 

Decision  of  Kay,  J.  reversed. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  and 
dray,  for  Lewi*  and  Jones,  Merthyr  Tydvil. 

Solicitor  for  the  plaintiff,  Arthur  Clieese,  for 
£r.  H.  Cheese,  Hay,  Brecknockshire. 


HIGH    COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Friday,  Nov.  18, 1887. 
(Before  Kat,  J.) 
Re  Hanson  and  Co.'s  Trade  Marks,  (a) 
Trade    mark — B^istration, — Label — "  Distinetive 
deviee  " — CoUntrs — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  #■  47  Vict.  e.  57),  s.  64,  sub- 
sect.  1  (e),  and  s.  67. 

J»  1872  S.  a/nd  Go.  commenced  using  for  French 
coffee  a  coloured  label  in  red,  white,  and  blue 
naratXel  stripes.  In  1881  they  registered  that 
label  ujider  the  Trade  Marks  Registration  Act 
1875,  in  dass  42 — "  Substances  used  as  food,  or 
as  ingredients  in  food  " — in  re»pec<  of  coffee  only. 
The  Act  not  allowing  the  registration  of  colours, 
the  device  as  registered  vku  an  oblong  label  in 
three  equal  and  parallel  stripes,  the  two  ovier 
being  shaded,  and  the  middle  washaded.  Across 
them  were  printed  the  words,  "  Bed,  White,  and 
Blue."  Upon  the  passing  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  H.  and  Co.,  in  order 
to  prevent  other  traders  from  claiming  to  regieter  a 
"  red,  white,  and  blue  '  trade  "mark  for  any  of 
the  goods  in  class  42  other  than  coffee,  applied  for 
the  registration  of  a  red,  white,  and  blue  label  (in 
colours)  for  the  whole  of  the  goods  in  thai  doss. 
The  Comptroller,  however,  refused  to  register  the 
label  as  a  trade  mark,  on  the  ground  that  it  was 
not  sufflciently  distinetive.  H.  and  Go.  moved  for 
an  order  directing  tlie  Comptroller  to  proceed  with 
the  registration. 

Held  {treating  the  application  a*  one  for  leave  to 
register  a  new  trade  mark),  that,  having  regard 
to  sect.  64,  sub-sect.  1  (c),  arid  sect.  67  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  a 
device  to  be  capable  of  registration  must  be  one  that 
was  distinctive,  independerUly  of  colour,  colour 
being  treated  by  the  Act  merely  at  an  accident ; 
that  in  the  present  case  the  device  was  not  one 
independently  of  colour,  and  that  therefore  U 
eould  not  be  registered. 

The  words  "red,  white,  and  blue"  alone  cannot 
properly  be  registered  in  respect  of  goods  in  class 
42,  oe  a  trade  mark  consisting  of  "fancy  word* 
not  in  common  use  "  within  tne  meaning  of  sub- 
sect.  1  (c)  of  sect.  64  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883. 

Sir  Reginald  Hanson  and  Henry  Barter  carried 
on  business  in  copartnership  as  wholesale  grocers, 
under  the  style  of  S.  Hanson,  Son,  and  Barter, 
and  had  carried  on  such  business  by  themselves 
and  in  copartnership  with  others  for  a  great 
number  of  years. 

About  three  years  prior  to  the  13th  Aug.  1875 
the  then  firm  of   S.   Hanson,   Sou,  Evison,  and 
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Barter  (to  which  thepresent  firm  of  Sir  Beginald  | 
Haneon  and  Henry  Barter  were  Baccessors)  com- 
menced to  use  a  distinctive  label  for  French 
coffee  of  their  manufacture;  and  on  the  26th 
IfoT.  1881  the  label  so  nsed  was  duly  registered 
in  class  42  under  the  Trade  Marks  Registration 
Act  of  1875,  and  was  numbered  27,009. 

The  trade  mark  consisted  of  an  oblong  label 
divided  into  three  equal  and  parallel  stripes, 
coloured  respectively  red,  white,  and  blue,  witnin 
a  figured  border,  and  when  used  there  was  added 
thereto  certain  letterpress. 

Under  the  Act  of  1875  colours  could  not  be 
r^stered,  nor  any  reference  made  to  colour  in 
the  registration  of  a  trade  mark.  Accordingly,  in 
registering  such  label,  Hanson  and  Co.  showed 
the  desigrn  of  the  label  by  shading  with  dark 
lines  the  parts  which  in  use  were  coloured  red 
and  blue  respectively. 

On  the  same  date  Hanson  and  Co.  registered 
the  words  "  red,  white,  and  blue "  as  a  trade 
mark  for  French  coffee  in  class  42,  and  it  was 
numbered  27,011. 

The  coffee  sold  by  Hanson  and  Co.  became 
generally  known  and  called  by  the  trade  and  the 
public  "  Red,  White,  and  Blue  Coffee,"  or  "  Red, 
White,  and  Blue  label  Coffee." 

By  such  registration  Hanson  and  Co.  were  pro- 
tected with  r^ard  to  all  goods  coming  within  class 
42,  although  French  co&e  was  indicated  as  the 
only  commodity  in  respect  of  which  the  labels  had 
been  used. 

By  the  Patents,  Designs,  and  Trade  Marks 
Act  of  1883  the  general  protection  as  to  all  goods 
in  the  particular  class  given  by  the  Act  of  1875  is 
taken  away,  and  the  comptroller  is  empowered  to 
register  the  same,  or  a  similar  mark,  in  respect  of 
any  other  goods  in  the  same  class,  not  being  of 
the  same  kmd  as  those  in  respect  of  which  any 
existing  mark  may  be  registered. 

After  the  Act  of  1883  had  come  into  operation, 
therefore,  Hanson  and  Co.  were  advised  that  other 
traders  might  put  forward  a  claim  to  register  a 
red,  white,  and  bine  trade  mark  in  class  42  for 
any  of  the  goods  therein  comprised  not  being 
French  coffee.  Consec|uentIv  they  determined  to 
apply  for  the  registration  of  a  label  in  class  42, 
in  which  they  preserved  and  reproduced  the 
salient  features  of  their  label  already  registered 
No.  27,009  ;  and  also  for  the  registration  of  the 
words  "  Red,  White,  and  Blue,"  as  a  trade  mark 
in  class  42.  Their  intention  was,  so  soon  as  they 
had  obtained  registration  of  the  new  label,  to  use 
the  same  upon  a  special  kind  of  cocoa,  and  upon 
packet  tea  of  a  special  blend,  and  upon  sacfa 
other  articles  sold  by  them  as  they  might  from 
time  to  time  think  desirable. 

On  the  11th  Jan.  1887  Hanson  and  Go.  applied 
for  the  r^istration  of  the  coloured  label  in  class 
42  for  substances  used  as  food,  or  as  ingredients 
in  food,  and  such  application  was  numbered 
61,266. 

On  the  same  day  thejr  applied  for  registration 
of  the  words  "  Red,  White,  and  Blue,"  and  such 
application  was  numbered  61,266. 

The  Comptroller-General  refused  registration 
of  the  label,  on  the  ground  that  it  was  not  suffi- 
ciently distinctive,  and  he  also  refused  registra- 
tion of  the  words. 

Notice  of  appeal  to  the  Board  of  Trade  from 
the  decision  ot  the  Comptroller-General  having 
been  given  on  the  16th  June  1887,  the  Board  of 


Trade,  on  the  23rd  June  1887,  decided  to  refer  the 
appeal  to  the  court  by  virtue  of  the  provisions  of 
sub-sect.  5  of  sect.  62  of  the  Patents,  Deiigns, 
and  Trade  Marks  Act  1883.  On  the  same  date 
the  Board  of  Trade,  for  the  purpose  of  the  refer- 
ence, directed  Hanson  and  Co.,  pursuant  to 
rule  23  of  the  Trade  Marks  Rules  1883,  to  make 
application  to  the  court  to  hear  and  determine 
the  appeal. 

It  was  contended  by  Hanson  and  Co.  that  the 
point  whether  the  design  was  or  was  not  dis' 
tinctive  had  been  decided  by  a  judgement  of  the 
Court  of  Appeal  in  an  action  Drought  by  the 
applicants'  predecessors  in  business  against  the 
Xhitish  Tea  and  Trading  Association  Limited. 

In  March  1884  Hanson  and  Co.'s  trade  marit 
having  been  infringed  by  the  British  Tea  and 
Trading  Association  Limited,  proceedings  were- 
instituted  against  them,  and  on  the  9th  April 
1884  an  interim  injunction  was  granted  by 
Bacon,  V.C. 

The  British  Tea  and  Trading  Association 
Limited  appealed  from  the  Vice-Chancellor's 
judgment  to  the  Court  of  Appeal,  and  the  case 
was  argued  on  the  19th  June  1884  The  issue  in 
that  action  was,  whether  the  design  of  the  three 
bands  of  colour,  red,  white,  and  blue,  as  used  and 
registered,  was  or  was  not  in  itself  a  distinctive 
trade  mark,  and  the  Court  of  Appeal  decided  in 
the  affirmative,  (a)    It  was  contended  by  Hansoa 

(a)  The  judgment  in  fianwn  y.  The  Brititk  Taa  and 
Trading  Amociation  Limited  was  aa  foUows : 

Baooalult,  L.J.  having  delivered  judgment. 

Cotton,  h.3.  said. — ^I  am  of  the  uune  opinion.  The 
injunotion  which  was  gnmted  first  ec  pari*  and  tiMn 
oontinued  after  argument  applied  to  three  trade  muki. 
But  two  of  those  which  nave  been  mentioned  by 
Baggallay,  L.J.  are  not  now  insisted  upon  bj  toe 
plaintifF.  It  wonld  not  be  right,  therefore,  to  aay  bot- 
uiiBg  abont  those  aa  regards  the  plaintiff'a  right  to 
maintain  an  action  for  an  injimotion  in  respect  of  them, 
beosnse  we  have  not  heard  what  he  has  got  to  say.  Bnt 
the  real  straggle  is  with  reference  to  the  trade  mark 
27,009.  Now^  in  mv  opinion,  that  is  a  good  trade  mark 
properly  registered,  and  there  can  be  no  doabt  about 
that.  As  I  understand  the  nutter  it  is  this :  The  Ast 
authorises,  as  a  trade  mark,  a  distinctive  label  or 
ticket,  to  which  there  may  be  eulded  any  letters,  words, 
or  figures,  or  combination  of  letters,  words,  or  figures. 
In  the  present  case  we  find  the  label  distinctive  in  this 
respect,  that  it  has  a  white  stripe  in  the  centre — ^whether 
it  U  a  label  or  ticket  it  is  immaterial — and  on  either 
side  of  that  stripe  (the  Act  at  the  time  not  aUowmg 
colours  to  be  registered)  two  stripes  whioh  are  desig- 
nated by  the  shading  bemg  white.  To  that  are  added 
words  which  describe  what  the  article  is,  and  contain 
certain  directions  with  reference  to  it,  placed  one  on 
one  side  and  the  other  on  the  other  of  the  label  or 
ticket.  No  doubt  there  are  also  words  calling  it  French 
coffee,  and  giving  the  name  of  the  company  which  sells 
it,  and  also,  I  think,  the  plaintiff's  name  at  the  bottom. 
Now  that  is  the  trade  mark.  It  is  not  the  canse  of  the 
complaint  that  the  defendant  has  actually  taken  tbMt 
trade  mark.  But  the  law  does  something  mora  than 
that.  It  not  only  protects  the  actual  trade  mark,  bnt  it 
protects  the  plaintiff  in  this  respect,  that  if  anyone  oass 
another  label  which  is  so  like  the  label  which  the  plaintiff 
has  registered  that  it  is  calculated  to  mislead  peq[>Ia 
into  believing  that  the  defendant's  articles,  though  the 
actual  trade  mark  is  not  taken,  are  the  plaintilTB  goods, 
then  the  court  interferes  on  the  ground  that  no  one 
shonld  be  allowed  to  pass  off  his  goods  aa  those  of  any- 
one else.  This  rule  occurred  long  before  any  Track) 
Marks  Act  prohibited  it,  and  it  stul  prevails  notwith- 
standing the  Trade  Marks  Begistration  Act.  Now,  the 
simple  question  is  this :  The  plaintiff  having  a  trade 
marie  registered,  has  the  defendant  done  that  which 
passes  off,  or  is  calculated  to  paaf  oBr^t  is  pot  i 
ligitized  by  VjVJDV 
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and  Co.  that  what  was  a  distinctiye  trade  mark 
within  the  meaning;  of  the  Act  of  1875  mnst  also 
be  held  to  be  a  distinctiTe  mark  under  the  Act 
of  1883,  sect.  64,  snb-sect.  1  (e)  thereof,  defining 
the  essentials  of  a  trade  mark,  being  in  nearly 
identical  terms  to  the  corresponding  section  of 
the  Act  of  1875. 

Upon  the  lodgment  of  the  notices  of  appeal 
with  the  Board  of  Trade  the  papers  were  referred 
to  the  Comptroller  for  his  oljserrations,  and  be 
reported  as  follows : 

•uy  that  it  shonld  hare  been  bo  —  his  gx)ods  a«  those 
of  the  plaintifl  ?  In  my  opinion,  there  is  a  very  strong 
primi  faeie  resemblance,  because  here  what  the  defen- 
dant has  got  is  this :  he  has  got  a  label  or  ticket  in 
wbioh  there  is  a  white  centre,  and  on  eaoh  side  stripes 
which  are  not  white.  The  plaintiff  having  registered 
his  white  and  not  white  stripes  on  each  side  of  the  oenixe 
white  stripe,  he  has  always  nsed  that  trade  mark 
by  haying  red  on  the  one  side  and  bine  on  the  other  of 
ihe  white  stripe.  That  also  is  what  the  defendant 
has  done,  and  ne  has  likewise  pnt  on  his  label  certain 
words,  and  one  set  of  words  is  remarkable.  The  plaintiff 
having  pnt  on  his  label  words  which  I  do  not  now  con- 
sider by  themselves  as  a  trade  mark,  "  red,  white,  and 
bine  laoel,"  the  defendant  has  also  put  on  his,  red, 
white,  and  bine  label."  It  is  not  becanse  the  words, 
"  red,  white,  and  bine  label,"  are  in  themselves  a  trade 
mark  that  those  words  are  important ;  but  those  are 
words  which  form  part  of  the  plaintiff's  trade  mark,  not 
the  whole  of  the  trade  mark ;  bat  they  form  a  part  of 
that  label  which  is  his  trade  mark,  with  certain  words 
added.  In  my  opinion,  when  one  comes  to  look  at  the 
two,  one  cannot  bnt  see  that  there  is  a  very  strong 
resemblance  to  the  eye  between  them.  It  is  very  likely, 
if  an^rone  had  had  a  good  cnp  of  coffee,  after  perhaps 
drinking  something  else  stronger  than  coffee,  and  had 
seen  the  oan  from  which  the  coffee  was  taken,  he  might 
Tery  easily,  with  perhaps  a  hazy  recollection  of  what  he 
had  seen,  have  been  misled.  I  only  say  that  because  it 
is  highly  probable.  Then  the  defendant  says  the  words, 
"  red,  white,  and  blue,"  are  common  to  all  the  world, 
and  why  shonld  I  not  nse  them  ?  Undoubtedly  he  may 
nse  "  red,  white,  and  bine ; "  bnt,  in  my  opinion,  he  mnst 
not  use  them  in  snob  a  way  as  to  lead  people  to  think, 
from  the  collocation  of  words,  that  what  is  his  own  is 
the  plaintiff's.  He  tells  ns  his  own  stripe  is  a  different 
width.  It  is  a  different  widtii,  no  doubt,  bnt  not  in  mj 
opinion  sufficient  to  prevent  there  being  Aprimdfaete 
resemblance.  He  also  tells  us  that  everybody  has  used 
this.  There  is  only  one  instance  where  they  are  nsed 
with  the  white  in  the  centre,  where  they  are  placed  hori- 
zontally one  above  the  other.  But  there  is  an  enormous 
difference  in  that  case.  The  white  stripe  on  that  is  very 
different  from  the  stripe  on  the  defendant's,  which, 
thongh  narrower  than  the  plaintiff's,  is  really  wide.  Of 
oonise,  if  he  pnts  the  stnpes  in  some  other  way  which 
nobody  else  can  complain  of,,  the  plaintiff  cannot  com- 
plain of  it,  if  the  label  of  the  plaintiff  is  with  blue,  white, 
and  red  arranged  in  the  way  I  have  utated.  Then  it  is 
said  he  has  reversed  the  colours.  No  doubt  he  has,  but 
I  do  not  see  any  very  strong  reason  why  the  coffee  tin 
■honld  not  be  turned  upside  down.  Then,  nndoubtedly, 
it  is  in  favour  of  the  defendant  here  that  he  puts  his 
own  name,  which  is  not  anything  like  the  plaintiff's 
name,  and  the  plaintiff  puts  the  name  of  the  company 
.and  lus  own  name.  But  what  one  has  to  look  to  in  this 
■ttajie  of  the  case  is  that,  notwithstanding  differences 
which  always  exist  in  oases  of  this  kind— I  mean  in  the 
letters,  the  words,  and  the  description — whether  there 
is  not  that  primd  facie  resemblance  which  requires  ns, 
in  defence  of  a  regist-ered  trade  mark  of  which  the 
.plaintiff  is  in  posaesHion,  to  say  that  the  defendant's  is 
ao  like  it,  has  such  a  prirrUi  facie  resemblance  to  it,  that, 
^1  the  hearing  of  the  action,  the  plaintiff  must  he  pro- 
•teoted  by  an  injnnction.  In  my  opinion  he  ought  to  be 
■o  protected,  except  as  r^^ards  those  two  marks  which 
he  does  not  insist  npon.  Of  course  the  plaintiff  must 
give  an  nndertaking  as  to  damages,  which  either  is,  or 
■onght  to  be,  inserted  in  the  order.  In  my  opinion,  there- 
fore, the  appeal  altogether  fails  on  the  substantial  point, 
«nd  with  oosts. 

LlNSUR,  IkJ.  deUvered  jndgment  to  the  like  effect. 


As  to  trade  mark  No.  61,265. 

This  appeal  raises  the  question  how  far  a  label  which, 
owing  to  its  combination  of  words  or  letters,  or  to  other 
characteristics,  and  to  its  use  upon  particular  goods 
before  the  ISth  Aug.  1875,  has  been  held  to  be  a  distinctive 
mark  as  regards  those  goods,  should  be  held  to_  be 
distinctive  for  all  purposes  of  trade  marks  registration. 
Ilie  label  shows  the  name  of  the  applicants  and 
certain  coloured  bands,  and  is  claimed  for  all  goods  in 
class  42.  It  has  been,  as  the  applicants  say,  registered 
as  an  old  mark  for  coffee  .  .  .  and  such  registration 
has  been  upheld  by  the  Court  of  Appeal.  But  the 
Comptroller  is  of  opinion  that  the  character  of  dis- 
tinctiveness which  the  circumstance  of  public  user  of 
the  mark  before  the  13th  Aug.  1875  gave  to  this  psr- 
ticnlar  label  No.  27,009  could  not  be  imported  into  the 
appUoation  for  the  same  mark  to  be  applied  to  other 
goods  for  which  no  user  con  be  claimed.  User  npon 
one  desoription  of  goods  does  not  establish  a  claim  to 
user  upon  another  description  of  goods. 

As  to  trade  mark  No.  61,266 : 

This  application  for  the  words  "Eed,  White  and 
Blue  "  to  be  nsed  alone  as  a  trade  mark  for  all  goods  in 
class  42  is  the  complement  of  the  application  No.  61,265 
.  .  .  In  the  present  application,  as  in  the  previous 
one,  the  applicants  refer  to  their  previous  registration, 
and  there  is  a  re^stration  of  these  words  for  their 
predecessors  in  business  .  .  .  but  that  is  a  registra- 
tion of  words  as  an  old  mark  for  French  coffee.  .  .  . 
The  Comptroller  would  refer  to  his  observations  n^on 
the  appeu  case  No.  61,865  for  his  grounds  for  refusmg 
the  label  consisting  of  bands  of  colour,  and  the  reasons 
are  at  least  eanally  valid  for  refusing  this  mark  which 
is  the  name  of  the  label. 

A  motion  was  accordingly  made  to  the  court 
for  an  order  directing  the  Comptroller-General 
to  proceed  with  the  registration  in  class  42  of 
Trade  Marks  Nos.  61,265  and  61,266. 

The  motion  now  came  on  to  be  heard. 

Benihauj,  Q.C.  and  John  Gutter  for  the  appli- 
cants.— Of  the  two  trade  marks  which  the  appli- 
cants seek  to  have  registered,  one  consists  of  a 
coloured  label,  in  three  stripes,  red,  white,  and 
blue ;  and  the  other  consists  simply  of  the  words 
"  red,  white,  and  bine."  The  label  and  words  were 
registered  by  the  present  applicants,  in  respect  of 
French  coffee  only,  under  the  Trade  Marks 
Registration  Act  1875.  They  were  then  old 
marks,  the  user  having  commenced  in  1872. 
Under  the  Act  of  1875  the  registration  of  those 
marks  virtually  protected  the  applicants  against 
registration  being  obtained  by  any  other  persons 
of  similar  labels  for  goods  in  the  same  class.  In 
other  words,  they  had  sufficient  protection  against 
the  application  of  any  similar  marks  to  all  goods 
coming  within  that  class.  That,  however,  has 
been  altered  by  the  Act  of  1883.  Sect.  65  of  that 
Act  enacts  that  a  trade  mark  must  be  registered 
for  particular  goods  and  classes  of  goods.  By 
the  rules  under  the  Act  of  1875  it  was  provided 
that,  where  a  trade  mark  was  registered,  a  similar 
trade  mark  should  not  be  registered  in  the  name 
of  another  proprietor  of  any  goods  in  the  same 
class  without  tne  leave  of  the  court;  but  this 
requirement  of  the  leave  of  the  court  is  now 
limited  to  cases  in  which  the  second  application 
is  in  respect  of  the  same  goods  or  description  of 
goods  :  (Sebastian's  Law  of  Trade  Marks,  2nd  edit, 
p.  306.)  The  effect  of  the  change  by  the  Act  of 
1883  was  to  prevent  the  applicants  being,  as  they 
thought  they  were,  protected  as  regarded  all 
goods  in  the  class.  The  two  trade  marks  which 
the  applicants  have  applied  to  register,  the  red, 
white,  and  blue  label,  and  the  words  "  red,  white, 
and  bine,"  stand  on  a  different  footing,  and 
different  considerations  are  applicable  to  tne  two 
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marks.  First,  with  regard  to  the  red,  white,  and 
bine  label,  the  Comptroller  refused  to  register  that, 
on  the  ground  that  it  was  not  a  sufficiently  distinc- 
tire  label  or  mark.  That  point  was  virtually  deter- 
mined by  the  Court  of  Appeal  in  June  1884,  in  an 
action  of  Haiuon  y.  TJie  British  Tea  and  Trading 
Aiioeiation  Limited  (not  reported),  in  respect  of 
an  infringement  of  the  old  mark  as  applied  to 
coffee.  The  Court  of  Appeal  decided  that  the 
new  mark  was  a  distinctive  mark.  Under  the 
Act  of  1875,  as  colours  conld  not  be  registered, 
the  stripes  were  shaded  with  lines  to  indicate 
colours,  and  the  Court  of  Appeal  held  that  that 
course  alone  created  a  sufficiently  distinctive 
mark.  The  mark  becomes  even  more  distinctive  by 
means  of  the  colours,  and  is  therefore  a  distinctive 
label  or  mark  within  the  meaning  of  the  section. 
With  regard  to  the  other  mark,  the  words  "  red, 
white,  and  blue,"  that  also  was  an  old  mark 
r^stered  as  applicable  to  French  coSee.  Thej 
were  registered  in  Nov.  1881  by  themselves  as 
having  been  in  use  as  an  old  mark.  The  question 
of  course  with  regard  to  those  words  is,  whether 
they  are  "  fancy  words  not  in  common  use." 
The  case  of  Be  Van  Buzer;  The  Trade  Mark 
"  Melrose  Favourite  Hair  Restorer  "  (66  L.  T.  Bep. 
N.  S.  286;  84  Ch.  Div.  623)  is  the  leading  case  on 
this  subject.  [Kit,  J.  referred  to  Be  Arbenz  ; 
The  Trade  Mark  "  Gem,"  55  L.  T.  Eep.  N.  S. 
480;  reversed  on  appeal,  56  L.T.  Rep.  N\  S.  252.] 
The  Court  of  Appeal  does  not  deny  that  a 
fanciful  application  of  words  may  be  within  the 
Act,  although  the  words  themselves  are  common. 
[Kay,  J. — It  must  be  shown  that  the  words  "  red, 
white,  and  blue"  in  this  case  are  within  that 
interpretation.  Can  the  application  of  those 
words  to  a  particular  class  of  goods  like  coffee  or 
cocoa  be  sufficiently  fanciful  to  avoid  the  objec- 
tions raised  in  Re  Van  Duzer  (uhi  aup.)  P  The 
words  "  not  in  common  use  "  are  added  to  "  fancy 
word  or  words  "  in  sect.  64,  sub-sect.  1  (c).  j  That 
question  involves  a  point  that  has  never  yet  been 
determined,  namely,  as  to  what  the  meaning  of 
the  words  "  not  in  common  use  "  really  is.  The 
judges  have  always  avoided  determining  that 
point.  [Kay,  J. — Yon  cannot  say  that  the 
words  "red,  white,  and  blue,"  taken  by  them- 
selves,  are  not  in  common  nse.  The  only  question 
then  is,  whether  their  application  is  so  fanciful  as 
to  bring  them  within  the  section.]  These  are  fancy 
words  or  combination  of  fancy  words  not  in 
common  nse  as  applied  to  articles  of  food  in  class  42. 
[Kat,  J. — ^Then  that  would  cover  Be  Van  Btaer 
(vbi  svp.) ;  Be  Leaf,  Son,  and  Go, ;  The  Trade 
Mark  "  Electric"  (56  L.  T.  Eep.  N.  S.  288;  34  Ch. 
Div.  632);  Be  The  Trade  Mark  "Alpine"  (63 
L.  T.  Bep.  N.  S.  79;  29  Ch.  Div.  877)  and  all  the 
cases  ever  decided,  because  there  is  no  donbt 
that  the  application  in  each  case  was  fanciful.] 
The  words  in  their  application  are  fanciful  enough 
and  are  obviously  non-descriptive.  [Kat,  J. — 
Bed  is  descriptive,  and  so  are  blue  and  white.] 
Bnt  not  to  anything  in  the  class  taking  the  three 
together.  The  words  themselves  may  be  de- 
scriptive of  colour,  but  are  not  descriptive  as 
applied  to  any  of  the  substances  used  in  class  42. 
In  Be  Van  Buzer  {uhi-  awp.)  Cotton,  L.  J.  said  that, 
to  entitle  a  word  to  be  registered,  it  must  be  a 
fancy  word,  and  in  order  to  come  within  that 
description  it  must  be  a  word  which  obviously 
cannot  have  reference  to  any  description  or 
designation  of  where  the  article  is  made,  or  of 


what  its  character  is.  [Kat,  i.  referred  to  Blair 
y.  Stock  (52  L.  T.  Bep.  N.  S.  123);  the  "  Straik- 
more  Whiskey"  case.]  Of  course  "red,  white, 
and  blue "  is  not  descriptive  of  the  place  where 
the  article  is  made,  and  has  nothing  to  do  with 
description,  or  what  the  character  of  the  substance 
is  to  which  we  may  intend  to  apply  the  trade- 
mark. [Kat,  .T. — Why  need  the  applicants 
pursue  this  F  If  they  register  their  other  trade 
mark  tboy  would  have  a  very  strong  cafe  against 
anybody  who  nsed  the  words  "red,  white,  and 
blue."]  The  applicants  do  not  insist  upon, 
pressing  it.  After  what  your  Lordship  has  said 
we  will  not  press  it,  bnt  of  course  we  must  press 
the  other  application  as  to  the  coloured  label. 

Sir  Biehard  E.  Webster  (A.-G.)  and  Ingle  Joyee^ 
for  the  Comptroller-General. — The  question  re- 
maining is,  whether  this  striped  red,  white,  and 
blue  label,  as  distinguished  from  the  mere  words, 
onght  or  ought  not  to  be  registered.  There  is  a 
wide  difference  between  what  a  person  is  entitled 
to  have  registered  as  a  trade  mark  and  what  he 
may  be  entitled  to  prevent  the  user  of  by  other 
persons  as  a  description  of  goods.  The  Comp- 
troller says  that  this  is  not  a  distinctive  mane 
within  the  meaning  of  the  Act  of  1883,  becanse 
colours  can  form  no  part  of  that  which  is  registered. 
The  case  of  Hansoiiy.  The  British  Tea  and  Trading 
Association  Limited  (ttbi  step.)  was  in  respect  of  a 
mark  registered  before  the  Act  of  1883.  It  was 
treated  as  being  a  good  mark  under  the  old  law, 
and  there  had  been  an  infringement  of  it.  To 
obtain  a  right  to  register  a  new  mark  in  respect 
of  such  goods  a  man  must  bring  himself  within 
the  provisions  of  the  Act  of  1883.  It  is  not  sng- 
gested  that  having  nsed  it  for  French  coffee  before 
gives  the  applicants  a  greater  right  to  register 
it  with  regard  to  any  other  articles.  Apart 
from  the  question  of  fancy  words,  which  has  not 
now  to  be  discussed,  this  application  depends 
upon  the  provisions  of  sect.  67  of  the  Act  of  1883 : 
"  A  trade  mark  may  be  registered  in  any  colour" 
—  that  is  quite  new  —  "  and  such  registration 
shall  (subject  to  the  provisions  of  this  Act)  confer 
on  the  registered  owner  the  exclusive  right  to  use- 
the  same  in  that  or  any  other  colour."  The  dis- 
tinctive device  contemplated  by  sect.  64  must 
therefore  be  something  which  will  be  descriptive, 
independently  of  the  colours  in  which  it  is- 
delinciated.  The  distinction  vanishes  if  different 
colours  have  to  be  nsed,  and  then  the  mark  ceases 
to  be,  within  the  meaning  of  the  Act,  a  "  distinctive 
device."  As  colour  is  not  a  material  and  essentia 
part  of  the  trade  mark,  and  as  it  can  be  nsed  in 
any  colour,  this  mark  is  reduced  to  two  lines  down 
a  sheet  of  paper— a  mere  indication  that  there  is 
some  colour  upon  two  parts  of  the  jiapeT.  It 
would  amount  to  this,  that  the  applicants  would 
obtain,  as  against  all  the  public,  the  exclusive 
right  to  the  use  of  a  parti -coloured  label  because 
they  conld  claim,  under  the  registration  of  this 
mark,  that  no  one  could  put  a  parti-coloured 
label  on  any  of  the  articles  in  class  42  without 
infringing  their  right.  Then  there  is  a  serious 
objection  to  this  label  on  another  ground,  vis., 
that  red,  white,  and  blue,  as  is  perfectly  welU 
known,  represent  the  national  colours ;  and  such 
colours  would  not  be  allowed  to  be  registered. 
[Kat,  J. — ^Why  should  not  a  man  have  a  right  to- 
register  three  porallel  lines  of  any  different 
colours  as  a  distinctive  mark  ?]  Three  panUel 
lines  of  any  different  colours  would  not  be  distioc- 
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tive ;  bat,  if  registered,  it  Trould  ^ve  to  that  man 
«  practical  monopoly  of  every  parti-colonred  labeL 
[ICay,  J.  —  Other  persons  might  arrange  the 
<»loorB  in  different  ways.  Here  the  applicants 
are  using  colours  in  vertical  stripes  of  the  same 
tridth.  Another  way  might  be  to  use  horizontal 
stripes.  There  are  several  modes  of  varying  the 
arrangement.  Yon  need  not  have  three  colours, 
-and  yon  need  not  have  parallel  lines.  You  might 
put  them,  not  in  lines,  but  in  dots,  or  in  squares, 
or  in  stars.]  Then  it  would  become  a  descriptive 
device  or  ornamentation.  With  regard  to  three 
-stripes  of  colour  placed  vertically,  the  Court  of 
Appeal  considered  that  that  would  be  infringed 
by  three  horizontal  stripes  of  colour.  That  was 
the  decision  in  the  case  which  has  been  cited. 
The  moment  those  words,  "  red,  white,  and  blue," 
«re  taken  out,  you  get  simply  a  label  divided  by 
two  vertical  lines.  The  fa!ct  that  the  applicants 
IiKve  endeavoured  to  mark  the  label  with  the 
^ords  "red,  white,  and  blue"  shows  that  they 
were  thereby  wishing  to  get  for  themselves  that 
which  would  involve  the  necessity  of  having  the 
-oolours  imported  into  the  device. 

Benjliaw,  in  reply,  referred  to  Sebastian's  Law 
of  Trade  Marks,  2nd  edit.  p.  311. 

Kat,  J. — I  am  of  opinion  that  the  .Comptroller 
is  qaite  right  in  this  matter.  Before  the  Patents, 
Designs,  and  Trade  Marks  Act  1883  a  device 
conld  not  be  registered  in  colours.  The  appli- 
cants had  an  old  trade  mark  for  French  coffee,  and 
under  the  former  Act  they  registered  that  as  an 
old  mark  for  that  article.  They  were  obliged  to 
register  it  without  any  colour;  so  they  put  it 
«a  the  register  in  three  parallel,  and  seemingly 
<«qnal,  stripes,  the  two  outer  ones  shaded  and  the 
middle  one  white ;  and  across  they  printed  the 
'words  "  Red,  White,  and  Blue."  The  applicants 
were  allowed  to  do  that,  because  it  was  an  old 
mark;  but  colour  could  not  then,  by  itself,  be 
registered  at  all.  Now,  it  may  be  that  the  appli- 
cants are  in  this  position:  they  have  had  toot 
mark,  ard  practically  used  it  in  the  colours  red, 
white,  and  blue.  An  exhibit  has  been  produced 
-to  me  to  show  what  their  use  was  at  the  time  of 
«n  action  of  Scmaon  v.  The  Briiiah  Tea  aitd 
Trading  Auoeiation  Limiied,  in  1884,  with 
respect  to  the  trade  mark  so  registered.  Having 
■nsed  it  in  that  way,  it  may  very  well  be  that  no 
one  else  could  apply  to  coffee  a  label  resembling 
that  to  the  eye.  Of  course  they  could  not  apply 
it  to  coffee,  but  to  any  similar  thing  like  cocoa  or 
Other  preparations  wnich  are  used  1^  some  people 
rather  than  coffee.  Very  likely  by  doing  so,  it 
-would  be  said,  "You  are  trying  to  induce  the 
public  to  believe  that  the  goods  which  you  sell 
are  goods  which  are  either  manufactured  or 
selected  by  this  firm  of  Sir  Reginald  Hanson 
isnd  Co."  That  is  quite  possible.  They  now 
come  under  the  Act  of  1883,  and  they  say,  "  We 
are  afraid  rather  that  we  might  not  have  the 
power  of  preventing  other  people  using  this  mark, 
which  we  have  nsed  so  long,  for  such  substances 
■•8  cocoa  and  others,  coming  within  the  class  of 
which  coffee  is  an  item,  and  therefore  we  ask  now 
to  have  this  mark  registered  for  all  such  other 
articles — all  articles  within  the  class  of  which 
coffee  is  an  item."  Then  I  have  to  consider 
whether  this,  not  being  an  old  mark  with  reference 
to  any  of  those  articles,  but  being,  with  reference 
to  any  of  those  artiolea,  a  new  mark,  they  conld  1 


possibly  be  allowed  to  register  this  under  the  Act 
of  1883  as  a  new  mark.  That  pats  oat  of  sight 
entirely  the  fact  of  its  having  Ijeen  registered  for 
coffee  before.  1  must  therefore  treat  it  as  though 
this  were  a  new  application  for  registration  under 
the  Act  of  1883  of  a  mark  which  had  not  been 
used  before.  What  is  the  objection  P  It  is  a 
very  simple  one.  The  objection  is  this.:  "  Your 
mark,  inaepondently  of  colour,  is  not  distinctive, 
and  under  this  Act  of  1883  colour  is  treated  as 
an  accident."  This  is  the  argument,  as  I  under- 
stand it.  It  is  the  plain  intention  of  the  Act  that, 
where  the  distinction  of  the  mark  depends  upon 
colour,  that  will  not  do.  You  may  register  a 
mark  in  colour  which  is  otherwise  distinctive, 
and  that  gives  you  the  right  to  use  it  in  any 
colour  you  like ;  bat  you  cannot  register  a  mark 
of  which  the  only  distinction  is  the  use  of  a 
colour,  because  practically,  under  the  terms  of 
the  Act,  that  would  give  yoa  a  monopoly  of  all 
the  colours  of  the  rainbow,  and  others.  Now,  let 
us  see  whether  that  is  so  under  the  Act  of  1883. 
Sect.  64  of  that  statute  ccitains  words  that 
have  been  commented  on  very  mach,  criticised 
very  much,  and  of  which  we  have  had  various 
expositions.  The  words  which  apply  to  this  case 
are  as  follows  :  "  For  the  purposes  of  this  Act,  a 
trade  mark  shall  consist  of  or  contain  at  least 
one  of  the  following  essential  particulars  .  .  . 
(c)  A  distinctive  device,  marlc,  brand,  beading, 
label,  ticket,  or  fancy  word  or  words  not  in 
common  use."  I  must  look  therefore  for  a  dis- 
tinctive device,  mark,  brand,  heading,  label,  or 
ticket."  I  have  before  me  the  thing  which  it  is 
proposed  to  register.  It  consists  of,  as  I  have 
said,  three  parallel  stripes  of  apparently  aboat 
the  same  width,  and  there  is  no  division  between 
them  at  all.  There  is  no  line  drawn  between 
them.  There  is  nothing  on  the  paper  to  divide 
these  throe  stripes  from  one  another,  except  the 
colours  in  which  they  at*  printed.  One  is  red, 
the  middle  one  is  white,  and  the  other  is  blue,  and 
across  them  are  printed  the  words  "  Bed,  White, 
and  Blue."  To  see  whether  the  ai-gument 
addressed  to  me  on  behalf  of  the  Comptroller  is 
right,  I  must  look  at  the  67th  s«:ction  of  the  Act 
of  1883.  Up  to  the  time  of  the  passing  of  that 
Act  colours  could  not  be  registered.  What  says 
this  Act  P  "  A  trade  mark  may  be  registered  in 
any  colour."  Bat  then  the  mark  must  be  a  dis- 
tinctive device,  must  be  something  independent  of 
the  colour,  if  the  section  stopped  there.  It  goes 
on  thus :  "  And  such  registration  shall,  subject 
to  the  provisions  of  this  Act,  confer  on  the  regis- 
tered owner" — WhatP — ^"tho  exclusive  right  to 
use  the  same  in  that  or  any  other  colour."  It  is 
obvious  that  colour  is,  as  I  have  said,  treated  as 
an  accident,  and  that  the  distinctive  device  must 
be  something  which  is  distinctive  independently 
of  the  colour.  Otherwise  the  difficulty  arises  in 
an  instant.  If  I  allowed  this  mark  to  go  on 
the  register  as  a  new  mark — which  is  what  is 
now  asked — to-morrow,  or  the  day  after,  or  at 
any  time,  the  present  colours  might  be  altered  to 
any  other  colours.  I  see  nothing  to  prevent  Sir 
Reginald  Hanson  immediately  obliterating  the 
blue  and  red  and  using  white  for  all  three  stripes, 
in  which  case  there  would  bo  no  division,  nothing 
at  all  on  this  mark  in  any  way  distinctive.  Or 
again,  if  that  is  thought  an  extreme  instance,  he 
might,  at  any  rate,  use  them  all  in  the  colour 
re£  or  all  in  the  colour  blue,  or  one  of  them  red 
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and  the  two  others  rellow;  or  one  of  them  red, 
and  the  other  two  white,  or  one  of  them  bine,  and 
the  other  two  green.  He  is  to  be  allowed  to  use 
them  in  any  colonr  he  likes,  baring  registered 
them  in  one;  so  that  it  seems  to  me  that  the 
objection  raised  in  this  case  against  Sir  Beginald 
Hanson  is  a  very  sound  one.  The  meaning  of 
the  Act-  I  nnderstand  to  be,  that  yon  may 
register  a  mark  in  a  colour,  but  the  mark  most 
be  a  distinctire  device  independently  of  the 
colour.  In  this  case  there  would  be  no  dis- 
tinctive device  independently  of  the  colonr,  and 
when  you  reg^tered  it  in  one  colonr,  or  two,  or 
three  colours,  or  half  a  dozen  colours,  yon  might 
use  it  in  any  colour  or  colours  you  pleased. 
Accordingly,  it  seems  to  me  that  the  Comptroller 
is  quite  right,  and  that  the  application  must  be 
refused  with  costs.  I  am  asked  to  incorporate 
into  the  order  that  the  application  as  to  the  mark 
No.  61,266  is  now  abandoned.  I  shonld  say  as  to 
that,  that  the  other  application  was  for  the  regis- 
tration of  the  words,  "red,  white,  and  blue." 
During  the  argument  I  pointed  out  at  once  that, 
if  the  first  mark  could  be  registered,  that  would 
include  the  use  of  the  words  "red,  white,  and 
bine,"  because,  if  anybody  used  "  red,  white,  and 
bine  "  after  that  mark  was  registered,  he  clearly 
would  be  infringing  that  trade  mark  by  a  colour- 
able imitation.  Keally  the  whole  thing  comes  to 
this,  that  the  object  was  to  get  registration  of 
the  words  "red,  white,  and  blue,  but  those 
words,  in  my  opinion,  are  not  "  fanc^  words  not 
in  common  use"  within  the  meanmg  of  this 
section. 

Solicitors:  Banger  and  Burton;  The  Solicitor 
to  the  Board  of  Trade. 


Nov.  25  and  26, 1887. 
(Before  Eat,  J.) 

COLLINGBIDGE  V.   EsfHOTT.  (a) 

Copyright — Infringement  —  Newspaper— Booh  or 
periodical — Begiatration — '•  Time  of  firet  publU 
cation  " — Title  of  work — Proof  of  payment  <^ 
eontributiona — Proprielorghip  in  articles  and 
reports— Copyright  Act  1842  (5^6  Viet.  c.  46), 
M.  3, 13, 18,  24. 

To  entitle  the  proprietor  of  a  book  or  periodical  to 
maintain  an  action  for  infringement  of  copy- 
right, it  is  necessary  that  the  entry  on  the  register 
at  Stationers'  HaU,  under  sect.  13  of  the  Copy- 
right Act  1842,  shoidd  not  only  state  the  precise 
title  of  the  work,  but  cUso  the  "  time  of  first  publi- 
cation." It  is  not  tt/^eient  to  enter  the  month 
and  the  year  only ;  ottt  the  actual  day  of  the 
month  must  be  given,  in  order  that  it  may  be 
known  when  the  term  of  forty-two  years  "from 
the  first  publication,"  allowed  by  sect.  3  of  that 
statute  as  the  period  of  copyright,  commerteed  and 
wiU  terminate. 

Mathieson  v.  Harrod  (19  L.  T.  Bep.  N.  S.  629; 
L.  Bep.  7  Eq.  270) /oUowed. 

To  entitle  the  proprietor  of  a  book  or  periodical  to 
maintain  an  action  for  infringement  ofeopyriaht 
in  respect  of  aHides,  reports,  or  other  eovtrwu- 
tions  supplied  to  him  by  persons  employed  and 
paid  by  him  for  that  purpose,  he  must,  under  sect. 
18  of  the  Act,  prove  that  he  has  actually  paid 
for  ««e&  articles,  reports,  or  other  eonir^mtions. 

(a)  Beported  by  E.  A.  SOKATCaLEr,  Kaq.,  B*rrl«tei^at-Lkw. 


Thx  plaintiffs,  William  Hill  Collingridge  tat 
Leonard  Collingridge,  claimed  to  be  the  propt» 
tors,  printers,  and  publishers  of  a  weekly  news- 
paper, in  a  book  form,  called  the  Warskoustmes 
ana  Drapers'  Trade  Journal  and  Beview  of  As 
Teietile  Fabric  Manufactures. 

This  newspaper  was  origrinally  established  in 
1872  by  the  defendants,  Emmott  and  Co.,printen, 
who,  in  registering  the  paper  nnder  the  Codt- 
right  Act  1842,  entered  it  under  the  above  title, 
and  the  date  of  first  publication  as  "  April  1872,"' 
omitting  the  day  of  the  month. 

Subsequently  the  defendant*,  Emmott  and  C(w 
disposed  of  their  interest  in  the  paper,  and 
ultimately  it  became  the  property  of  tne  plain- 
tiffs, CoUingridge  and  Co. 

In  the  weekly  issues  of  the  paper  there  were 
collected,  under  the  head  of  "Failnres  and 
Arrangements,"  reports  of  proceedings  in  bank- 
ruptcy, the  reports  of  the  London  cases  beinc 
supplied  by  the  co-plaintiff  John  Brongh,  m 
whom  the  plaintiffs  Collingridge  and  Co.  had 
purchased  the  right  of  publication. 

In  Oct.  1887  the  plaintiffs  Collingridge  and 
Co.  registered  the  paper,  not  under  its  original 
title,  bat  as  the  Warehousemen  and  Drapers'  Trade 
Journal,  Failures  and  Arrangements,  although  it 
continued  to  be  published  under  its  title  as 
orig^inally  reaistered.  They  also  entered  their 
own  name  as  "  publishers,"  ont  that  of  the  plain- 
tiff John  Brongh  as  the  "  proprietor  of  the  oopy- 
ri^t." 

The  plaintiffs  Colling^dge  and  Co.  complained 
that  in  a  recently  established  monthly  trade 
newspaper,  called  the  British  Textile  Wcarehouse- 
man,  or  Monthly  Trade  Journal  for  the  Jfamt- 
faeiurer.  Warehouseman,  and  Draper,  of  which 
the  defendants  Emmott  and  Co.  were  the  printers, 
and  the  defendant  S.  G.  Ramsay  was  the  pro- 
prietor, editor,  and  publisher,  many  of  the  articles, 
paragraphs,  and  reports  in  their  (the  plaintiffs') 
paper,  including  numerous  reports  of  bankmpt- 
cies,  had  been  copied  in  eztenso. 

Accordingly  they  and  the  plaintiff  John. 
Brongh  brought  an  action,  and  now  moved  for 
an  interim  injunction  against  the  defendants  to- 
restrain  them  from  the  infringement  of  the  plain- 
tiffs' copyright  in  articles  and  reports  published 
in  the  Warehousemen  and  Drapers'  Trade  Journal 
bv  printing  and  republishing  the  same  in  the 
British  Textile  Warehouseman. 

The  defendants  took  the  objection  that  the 
plaintiffs  had  failed  to  establish  their  claim  to 
relief,  inasmuch  as  (1)  the  time  of  the  first  publi- 
cation had  not  been  entered  on  the  register,  as 
required  by  sect.  13  of  the  Copyright  Act  1842; 
(2)  that  the  plaintiffs  had  not  registered  the  title 
of  their  newspaper  in  the  right  name,  as  required 
by  sub-sects.  13  and  24 ;  (3)  that  the  plamtiffa- 
had  not,  under  sect.  18,  proved  that  the  articles, 
paragraphs,  and  reports  copied  from  their  paper 
bv  the  defendants  nad  been  composed  for  the 
plaintiffs  on  the  terms  that  the  copyright  therein 
should  belong  to  them,  and  had  been  paid  for  by 
them ;  and  (4)  that  the  registration  of  the  plain- 
tiff John  Brongh,  as  the  proprietor  of  the  paper 
was  bad,  his  original  proprietorship,  if  any, 
having  been  confined  only  to  the  portion  headeil 
"  FailAms  and  Arrangements." 

Millar,  Q.C.  and  A.  Powell,  for  the  plaintifb, 
relied  upon  Mayhew  v.  MaxweU,  1  J.  i  H.  315. 
[They  were  stopped  by  the  Court.]  . 
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Marten,  Q.C.  and  P.  Rose-InTies  for  the  defen- 
dant S.  G.  Ramsay. — The  first  objection  to  thifi 
motion  is,  that  the  registration  is  bad.  The  time 
of  the  first  pnblication  of  the  plaintiffs'  newspaper 
has  not  beeh  entered  on  the  register  in  the  manner 
required  by  sect.  13  of  the  Copyright  Act  1842. 
The  "  time  of  first  publication  "  was  stated  to  be 
"  Apnl  1872,"  no  mention  being  made  of  the  day 
of  the  month.  That  is  a  fatal  defect,  and  the 
registration  is  insufficient  on  that  ground.  It  is 
not  enough  merely  to  state  the  year  and  the 
month ;  it  is  essential  that  the  exact  day  of  first 
publication  should  be  entered  : 

CopTright  Act  1842,  a«.  3, 13, 18,  24 ; 
MaOiieKm  r.  Harrod,  19  L.  T.  Bep.JI.  8.  829; 
L.  Bep.  7  B<j.  270, 272. 
Then,  as  the  original  registration  was  bad,  the 
assignment  is  bad  also : 

Low  T.  Jloutt«<io<,  10  L.  T.  Bep.  X.  S.  888 :  38  L.  J. 

Ch.  n?,  724;  10  Jar.N.  S.  m-. 
Wood  T.  Boowv,  18  L.  T.  Bep.  N.  S.  105 ;  L.  Bep.  2 
Q.B.340;  3Ib.223. 

Another  objection  is,  that  the  plaintiffs  have  not 
reg^tered  the  title  of  their  newspaper  in  its  right 
name.  It  was  registered  as  the  Warehousemen 
and  Drapen'  Trade  Journal;  Failures  and 
ArrangemenU.  But  the  real  title  of  the  plain- 
tiffs' newspaper  is  the  Warehousemen  and 
Drapers'  Trade  Journal,  and  Beview  of  the  Textile 
Fawie  Manufaetmns.  The  last  part  of  that  title 
-was  omitted,  and  the  words  "Failures  and 
Arrangements "  were  wrongfully  substituted, 
thereby  causing  an  erroneous  statement  of  the 
title.  Again,  the  plaintiffs  have  not,  under  sect. 
18  of  the  Copyright  Act  1842,  proved  that  the 
articles,  paragraphs,  and  reports,  alleged  to  have 
been  copied  trom  their  newspaper  by  the  defen- 
dants, were  composed  for  the  plaintiffs  on  the 
terms  that  the  copyright  therein  should  belong 
to  them,  and  had  been  paid  for  by  them.  Sect. 
18  provides  that :  "  When  any  publisher  or  other 
person  shall  .  .  .  have  projected,  conducted, 
and  carried  on  .  .  .  any  encyclopedia,  review, 
magazine,  periodical  work,  or  work  published  in 
a  series  of  books  or  parts,  or  any  book  whatsoever, 
and  shall  have  employed  .  .  .  any  persons  to 
compose  the  same,  or  any  volumes,  parts,  essays, 
articles,  or  portions  thereof,  for  publication  in  or 
as  part  of  the  same,  and  such  work  .  .  .  shall 
have  been  composed  on  the  terms  that  the  copy- 
right  therein  shall  belong  to  snch  proprietor 
.  .  .  and  paid  for  by  nim,  such  proprietor 
.  .  .  shall  be  entitled  to  copyright,'  and  he  ia 
to  be  entitled  to  sue  upon  registration  at 
Stationers'  Hall  under  the  19th  section.  Here 
there  is  no  evidence  whatever  that  the  plaintiffs 
have  paid  for  those  articles,  paragraphs,  and 
re^rts.  Therefore  that  constitutes  another  fatal 
objection  to  the  motion : 

Walter  v.  Howe,  44  L.  T.  Bep.  N.  S.  727 ;  17  Ch.  Div. 
708. 
Lastly,  the  reg^tration  of  the  plaintiff  John 
Brough  as  the  proprietor  of  the  pbintiffs'  news- 
paper was  also  tiaa.  His  original  proprietorship, 
if  any,  was  entirely  confined  to  theportion  headed 
"  Failures  and  Arrangements."  The  authority  of 
Mayhew  v.  Maxwdl  (ubi  sup.),  which  the  plain- 
tiffs rely  upon,  has  no  application  to  the  present 
case. 

J.  B.  Porter  for  the  defendants  Emmott  and  Co. 
[Kat,  J.  referred  to  Copinger  on  Copyright, 
p.  145 ;  Murray  v.  Bogve,  I  Drew.  353.] 


MtUar,  in  reply,  referred  to 
Bweet  r.  Bennett,  16  C.  B.  N.  S.  459: 
Shortt  on  Copyright,  2nd  edit.  107, 110. 
Kat,  J. — ^This  is  a  motion  for  an  interlocutory 
injunction    to    restrain   the    defendants    from 

Eirating  certain  articles  and  reports  published 
y  the  plaintiffs  in  their  newspaper  or  periodical, 
llie  piracy  is  obvious  and  gross.  Certain  things 
are  copied  verbatim;  and,  even  to  a  mistake  of 
date,  copied  so  that  in  one  instance  the  date  of 
"  last  Tuesday,"  which  is  in  the  original  article, 
is  put  into  a  later  issue  of  the  defendants'  period* 
icfu,  which  thus  makes  "  last  Tuesday "  wrong. 
That  is  copying  slavishly  the  words  "  last  Tnes* 
day "  from  the  plaintiffs'  periodical ;  so  that 
there  is  no  question  at  all  of  the  copying,  and  it 
has  gone  on  to  a  large  extent,  as  shown  by  th» 
evidence.  If  the  court  can  possibly  help  the 
plaintiffs,  this  is  clearly  a  case  in  which  it  wiU 
do  so.  But  every  person  who  seeks  to  restrain 
infringement  of  his  copjrright,  like  every  patentee 
who  seeks  to  restrain  infringement  of  his  patent, 
may  be  met  by  technical  objections;  and  it  is 
attempted  to  show  that  upon  technical  grounds 
the  plaintiffs  here  have  no  right  to  the  relief  they 
seek.  The  first  ground  is  one  against  the  original 
publishers  of  this  newspaper  or  periodical.  It 
was  registered  originally  in  this  form :  The  entry 
was  made  in  1872,  and  the  date  of  the  first  pnbli- 
cation was  given  "April  1872,"  without  mention- 
ing the  day  of  that  month.  The  objection  is  tha  t 
the  day  of  April  not  being  mentioned,  that  is  » 
fatal  defect  and  the  registration  is  insufficient. 
Turning  to  the  Act  of  Parliament  (5  &  6  Vict, 
c.  4-5),  all  that  the  Act  says  is  this  (in  sect.  3)  r 
"  The  copyright  in  every  book  which  shall  after 
the  passing  of  this  Act  be  published  in  the  life- 
time of  its  author  shall  endure  for  the  natural 
life  of  snch  author,  and  for  the  further  term  of 
seven  years,  commencing  at  the  time  of  his  death, 
and  sl^U  be  the  property  of  such  author  and  his 
assigns;  provided  aJways,  that  if  the  said  term 
of  seven  years  shall  expire  before  the  end  of 
forty-two  years  from  the  first  publication  of  such 
book,  the  copyright  shall  in  that  case  endure  for 
snch  period  of  forty-two  years."  So  that  th& 
time  of  first  nublication  is  essential  to  be  stated, 
in  order  that  it  may  be  known  how  long  the  term 
of  forty-two  years  is  to  run,  and  when  it  will 
come  to  an  end.  Then,  in  the  sections  which 
direct  registration,  it  is  provided  as  follows 
(sect.  13) :  "  After  the  passing  of  this  Act  it  shall 
be  lawful  for  the  proprietor  of  copyright  in  any 
book  heretofore  published,  or  in  any  nook  here- 
after to  be  published,  to  make  entry  in  the 
registry  book  of  the  Stationers'  Company  of  the 
title  of  such  book,  the  time  of  first  publication 
thereof,"  and  so  on.  The  words  are  "time  of 
first  pnblication."  The  section  does  not  say  "  day 
of  the  month,"  but  only  "  time  of  first  publica- 
tion." Then  sect.  24  enacts  that  "  no  proprietor 
of  copyright  in  any  book  which  shall  be  first 
pnblisned  after  the  passing  of  this  Act,  shal) 
maintain  any  action  or  suit,  at  law  or  ia 
equity,  or  any  summary  proceedings,  in  respect 
of  any  infringement  of  such  copyright,  unless 
he  shall,  before  commencing  such  action,  suit, 
or  proceeding,  have  caused  an  entry  to  be  made 
in  the  book  of  registry  of  the  Stationers' 
Company  of  such  book,  pursuant  to  this  Act." 
Therefore  all  the  Act  says  is,  that  the  time  of 
first  pnblication  most  be  entered.    But  what  is 
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the  object  of  entering  the  titneP  Clearly  the 
object  is  that  people  may  know  when  the  forty- 
two  years  began  to  run,  and  when  the  forty-two 
years  daring  which  the  copyright  is  to  exist  will 
come  to  an  end.  How  can  they  know  that,  if  the 
month  only  is  entered  and  the  day  is  left  out  P 
It  was  said  that  that  would  be  cured  by  intend- 
ment of  law,  because,  if  a  man  entered  the  month 
only,  it  would  be  read  against  him  as  meaning 
thn  first  day  of  the  month.  But  obviously  that 
would  cure  any  defect  whatever  in  the  entry  as 
to  time.  If  that  were  allowed  to  cure  the  defect, 
then,  if  the  author  entered  only  the  year,  the 
intendment  agunst  him  would  bo  the  first  da^  of 
the  first  month  of  the  year.  Express  provisions 
in  an  Act  of  Parliament  cannot  oe  cot  rid  of  in 
that  way ;  and,  looking  at  the  provisions  of  this 
Act,  and  considering  the  reason  whv  this  time  of 
publication  is  required  to  be  entered,  it  seems  to 
me  that  the  day  of  the  month  ought  to  be  entered 
on  which  the  first  publication  took  place.  It  was 
said  that,  if  that  were  so.  then  the  hour  of  the 
day  ought  to  be  registered.  But  the  law  of 
England  has  always  had  a  certain  amount  of 
common  sense,  and  one  of  its  rules  is  that  no  part 
of  a  day  shall  be  reckoned.  In  business  matters 
one  goes,  not  by  the  hour  of  the  day,  but  by  the 
day  of  the  month.  Therefore  I  am  of  opinion 
that  the  day  of  the  month  should  be  given,  and 
that  no  more  than  the  day  of  the  month  is 
necessary.  Now,  what  are  the  authorities?  I 
always  like  to  give  my  own  opinion,  and  then  to 
examine  the  authorities  afterwards.  The  autho- 
rities as  these :  Take  the  case  in  the  year  1864, 
that  of  Low  V.  Boutledge  (10  L.  T.  Rep.  N.  S.  838 ; 
33  L.  J.  717,  Ch. ;  10  Jur.  N.  S.  922).  In  that  case 
the  objection  was  that  the  wrong  day  of  the  month 
had  been  given — that  whereas  on  the  register  the 
day  of  first  publication  was  entered  as  the  25th 
May,  the  actual  publication  was  on  the  23rd. 
That  was  held  to  be  a  fatal  objection.  Then  in 
the  case  of  Wood  v.  Bootey  (18  L.  T.  Rep.  N.  S. 
105;  L.  Rep.  2  Q.  B.  340;  3  Q.  B.  223),  m  1867, 
the  question  arose,  not  under  the  present  Act, 
but  under  the  analogous  Act  of  7  Vict.  c.  12, 
relating  to  international  copyricrht,  sect.  6  of 
which  provides  that  no  author  of  any  book, 
dramatic  or  musical  composition,  shall  be  en- 
titled to  the  benefit  of  the  Act  unless  he 
registers,  among  other  things,  "  the  time  of  the 
first  publication."  In  that  case  there  was  an 
entry  of  the  year,  but  without  any  day  or  month, 
and  Lord  Blackburn  said :  "  With  regard  to  the 

r>iat  as  to  the  date  of  publication  of  the  overture, 
Uiink  that  is  very  clear.  In  order  to  comply  with 
sect.  6  of  7  Vict.  c.  12,  the  day  of  publication, 
from  which  the  period  of  the  copyright  was  to 
run,  ought  to  have  been  stated."  So  that  Lord 
Blackburn  gave  not  only  bis  opinion  that  the  day 
should  be  stated,  but  the  reason  why  it  should  be 
■tated,  namely,  that  it  might  appear  how  long  the 
period  of  copyright  was  to  run.  Then  there  is 
Wie  case  of  Mathieaon  v.  Harrod  (19  L  T. 
Hep.  N.  S.  629;  L.  Rep.  7  Eq.  270),  where 
Halins,  Y.O.  expressly  aecided  that  it  was 
not  sufficient  to  enter  the  month,  but  that 
the  day  of  first  publication  must  bo  stated. 
I  am  asked,  against  my  own  opinion  and  contrary 
tp  those  cases,  to  say  that  this  is  a  good  entry 
in  the  register.  My  own  opinion  is  dearly  in 
accordance  with  that  last  case.  It  ia  a  decision 
which  appears  to  me  to  be  founded  on  reasons 


which  are  unanswerable.  Another  point  in  the 
case  arises  in  this  way.  It  seems  that  in  the 
present  case  the  publication  is  one  to  which 
various  persons  contribute,  and  it  is  the  habit  and 
custom  of  the  proprietors  to  publish  those  con- 
tributions and  to  pay  tor  them.  But  unluckily 
as  to  those  particular  contributions  which  have 
been  pirated,  there  is  no  statement  in  the  affi- 
davit that  they  were  paid  for,  and  the  Act  says  that 
payment  must  be  proved.  That  is  a  fatal  mistake 
on  the  part  of  the  proprietors.  Therefore  that  ia 
another  iatal  objection  to  the  present  motion.  Thai, 
most  unluckily  again — showing  how  extremely 
loosely  these  things  are  done — the  plaintiffs* 
periodical, has  been  registered,  under  the  heading 
"  Title  of  book,"  as  the  WaTehouiemenand  Drapen' 
Trade  Journal,  Failurea  and  ArrangemenU.  But 
this  is  not  the  name  of  the  publication.  It  is  the 
Warehoueemen  and  Drapert'  Trade  Journal  and 
Beview  of  the  Textile  Fabric  Manufacturee.  The 
last  part  of  the  title  has  been  left  out  altogether. 
Moreover,  the  words  "  Failures  and  Arrange- 
ments "  have  been  put  in,  which  are  no  part  of 
the  tide.  The  plaintiff  Brongh,  who  was  the 
registered  "  proprietor  "  has,  it  appears,  furnished 
reports  coming  under  the  head  of  "  Failures  and 
Arrangements,"  and  undoubtedly  he  has  put  those 
words  in  as  part  of  the  title  of  the  book ;  but  I 
am  of  opinion  that  it  is  impossible  for  Brongh  to 
make  out  his  registration  so  as  to  say  he  has  the 
copyright  in  those  reports.  Then  it  has  been  con- 
tended that  he  had  no  need  to  register  them. 
But  the  case  of  Murray  v.  Bogue  (1  Drew.  353) 
is  an  express  authority  that  their  registration 
under  the  Act  is  necessary  to  entitle  him  to  pro- 
tection; and  the  24th  section  says  that  a  pro- 
prietor cannot  maiutain  an  action,  "  unless  he 
shall,  before  commencing  such  action,"  have 
registered  his  publication  pursuant  to  the  Act. 
So  that  it  is  directly  against  the  provisions  of  the 
Act  to  say  that  he  can  maintain  an  action  for 
infringement  without  registration.  I  regret  the 
result  of  this  case  extremely.  It  is  a  case  in  which, 
so  far  as  I  can  make  out,  the  merits  are  entirely 
in  favour  of  the  plaintiffs.  What  the  defendants 
have  done  is  in  no  way  creditable  to  them.  They 
have  availed  themsdves  of  the  labour  of  others, 
and  they  are  now  availing  themselves  of  certain 
slips  in  the  registration  of  a  periodical,  out  of 
which  they  have  been  stealing  articles  and  reports. 
The  motion  must  be  refused,  but  the  costs  I  shall 
specially  reserve. 

Solicitors  for  the  plainti&,  Mieklem,  Hotting- 
worth,  and  Monkland. 

Solicitors  for  the  defendants,  PtaUard  and 
Stean. 


Monday,  July  25, 1887. 
(Before  Kay,  J.) 
BoTO  V.  Fakkas.  (a) 
Prcutice  —  Patent  —  Action  for  infringemsni  — 
Validity  of  patent — Particulare  of  objection*  to — 
/Sufficiency  of  particulars — Pateatt,  Vesupu,  aai 
Trade  Markt  Act  1883  (46  |-  47  Viet,  c  57), 
S.29. 
In  on  action  for  infringement  of  a  patent  for  eomi- 
plicated  machinery  where  the  *peeifi.eation  eon- 
tained  seventeen  separate  dainu,  the  defsndaaU 

(o)  Eeportod  by  B.  A.  SOBAIOHUT,  B^p,  Bu^MMtrUw. 
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delivered  partieulare  of  ohjeetione,  under  teet.  29 
of  the  Patents,  ^e.  Act  1883,  alleging  (1)  prior 
]»ublication  by  artidee  made  according  to  the 
»t4ppoied  invention  being  publicly  exhibited  in 
nee  by  H.  and  Son ;  and  (2)  prior  publication  in 
certain  ipecifications  which  toere  enumerated  and 
identified  with  references  to  pages  and  lines. 
The  flaintiff  applied  for  further  and  better  par- 
Uculart. 

Seld,  (1)  that  the  defendant  ought  to  specify  the 
particular  machines  or  articles  which  were 
alleged  to  be  anticipations  af  the  plaintiff's 
patent ;  but  that  he  need  not  state  the  parts  of  the 
plaintiff's  invention  which  were  anticipated 
thereby,  as  the  plaintiff  must  be  taken  to  know 
his  own  invention. 

Seld,  (2)  that  the  defendant  must  state  which  of  the 
plaintiff's  claims  he  alleged  to  be  anticipated  by 
the  respective  specifications  mentioned ;  and  that, 
therefore,  the  particulars  required  must  be  given. 

The  London  and  Leicester  Hosiery  Company  v. 
Higbam  {unreported;  see  Lawson's  Pat.  Pr. 
pp.  75,  330) /oliowei. 

John  Boid,  the  plaintiff  in  this  action,  was  the 
patentee  under  letters  patent,  No.  4241  of  the 
year  1877,  for  "  improvements  in  machinery  for 
winding,  doubling,  and  twisting  yarn  or  thread." 
The  specification  contained  seventeen  separate 
claims. 

The  plaintiff,  by  his  statement  of  claim, 
delivered  on  the  9th  Feb.  1887,  alleged  that  the 
defendant  J.  B.  Farrar  had  infringed  such  letters 
patent  in  the  manner  appearing  by  the  particulars 
of  breaches  delivered,  with  the  statement  of 
claim. 

The  plaintiff  claimed  an  injunction ;  damages, 
or  an  account  and  payment  of  profits;  and 
delivery  up  or  destruction  of  all  machines  made 
in  infringement  of  the  letters  patent. 

The  defendant,  by  his  statement  of  defence^ 
delivered  on  the  28th  March  1887,  denied  that 
the  plaintiff  was  a  patentee  under  the  allied 
letters  patent. 
^  The  defendant  also  denied  that  he  had  at  any 
time  infringed  the  patent.  He  did  not  admit  the 
grant  of  the  patent,  but  alleged  that  it  was  never 
ralid,  and  was  void  on  the  grounds  mentioned  in 
the  particnlars  of  objectioQS  delivered  by  him. 

The  particulars  of  objections  to  the  validity 
of  the  alleged  letters  patent,  delivered  under 
sect.  29  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883,  were  twenty-one  in  number. 

The  19th  stated  that, 

Prior  to  the  date  of  the  alleeed  letters  patent  the 
supposed  invention  was  oaed  and  pnbliahed  within  this 
realm  b^  articles  made  according  to  the  sopposed  inven- 
tion being  publicly  exhibited  in  nse  by  MegeirB.  John 
HoTTocks  and  Son,  at  their  works,  Parker-street  Hills, 
Ashley-lane,  Manchester,  in  the  month  of  Hay  1877. 

The  20th  stated  that, 

Prior  to  the  date  of  the  alleged  letters  patent  the 
supposed  invention  was  used  and  pnblished  within  this 
realm  b^  articles  made,  according  to  the  supposed  inven- 
tion being  either  wholly  or  in  part  used  by  the  several 
persons,  and  at  the  several  places  following  (that  is  to 
say):  by  Messrs.  Parker,  Xlord,  and  Co.,  at  Middleton, 
Lancashire;  by  Mr.  A.  Mitchell,  at  Boohdale,  Lan- 
cashire ;  by  Messrs.  Shaw,  Jardine,  and  Co.,  at  the  City 
of  Manchester ;  by  Mr.  Bobert  Hyde,  at  Bradford,  Tork- 
•hire ;  by  the  defendant,  at  Globe  Works,  Halifax,  York- 
shire ;  by  the  Xorthem  Spinning  CompMiy,  at  Belfast ; 
by  Messrs.  W.  Q.  and  J.  Strutt,  at  Belper  and  Milford, 
in  Derbyshire  ;  and  by  Hessn.  James  Clarkson  and  Co., 
at  Qlasgow,  aforesaid,  in  the  yean   1876  and  1877 


respeotively,  before  the  date  of  the   alleged  letters 
patent. 

The  2l8t  stated  that, 

Prior  to  the  date  of  the  alleged  letters  patent  the 
snpposed  invention  was  published  in  the  cities  of 
London  and  Westminster,  and  elsewhere  within  this 
realm,  by  the  filing  or  leaving  at  the  Qreat  Seal  Patent 
Office,  or  at  the  office  of  the  Commissioners  of  Patents, 
of  tiie  several  specifications  and  provisional  specifica- 
tions, and  by  the  printing  and  publishing  of  the  several 
specifications  and  provisional  specifications  and  draw- 
ings hereinafter  mentioned  respectively,  describing  oir 
mentioning  the  said  supposed  invention  or  parts  thereof 
(that  is  to  say) : 

Then  followed  an  enumeration  of  twenty  speci- 
fications, with  mention  in  each  cose  of  the 
particular  part  relied  on.    Thus : 

The  specification  filed  in  the  Great  Seal  Patent 
OfiBce  by  Charles  Benr,  in  pursuance  of  letters 
patent  No.  13,274  of  1850  granted  to  him,  dated 
the  10th  Oct.  1850,  page  5,  line  15,  to  page  6, 
line  2,  and  page  6,  line  17  to  line  22,  and  the 
drawings  referred  to  in  such  specification. 

The  specification  filed  by  Kobert  Blackwood, 
sen.,  in  pursuance  of  letters  patent  No.  1296  of 
1856  granted  to  him,  dated  tne  2nd  June  1856, 
pa^  3,  line  6,  to  end,  and  the  drawings  referred 
to  m  such  specification ;  and  so  on. 

Sect.  29  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  enacts  as  follows  : 

(1.)  In  an  action  for  infringement  of  a  patent  the 
plaintiff  must  deliver,  with  his  statement  of  claim,  or,  by 
order  of  the  court  or  the  judge,  at  any  subsequent  time, 
particulars  of  the  breaches  oomplainra  of. 

(2.)  The  defendant  must  deliver  with  his  statement  of 
defence,  or,  by  order  of  the  court  or  a  judge,  at  any  sub- 
sequent time,  particnlars  of  any  objectiona  on  whieh  ha 
relies  in  support  thereof. 

(3.)  If  the  defendant  disputes  the  validity  of  Ham 
patent,  the  particulars  delivered  by  him  must  state  on 
what  grounds  he  disputes  it,  and  if  one  of  those  grounds 
is  want  of  novelty  must  state  the  time  and  place  of  the 
previous  publication  or  user  alleged  by  him. 

A  summons  was  taken  out,  on  behalf  of  the 
plaintiff,  asking  for  further  and  better  particnlars 
of  objections  in  respect  of  nine  of  those  delivered 
by  the  defendant,  including  19,  20,  and  21.  The 
summons  asked  that  the  defendant  might  be 
ordered  to  give  further  and  better  particulars  aa 
to  paragraphs  19  and  20  by  giving  such  par- 
ticulars of  each  of  the  articles  relied  upon  as 
would  suffice  to  identify  specifically  each  of  such 
alleged  prior  users,  and  by  stating,  with  reference 
to  each  of  such  prior  users  relied  upon,  which  parts 
of  the  plaintiff's  invention  by  reference  to  claim- 
ing clauses  of  the  plaintiff's  specification  were 
alleged  to  be  anticipated  thereby  ;  and  as  to  para- 
graph 21  by  stating,  with  reference  to  each  speci- 
fication relied  upon,  which  parts  of  the  plaintiff's 
invention  by  reference  to  claiming  clauses  of  the 
plaintiff's  specification  were  alleged  to  be  antici- 
pated thereby;  or  that,  in  the  alternative,  the 
paragraphs  in  the  particulars  above  referred  to 
might  foe  struck  out,  and  that  the  plaintiff  might 
have  a  month's  further  time  after  delivery  of 
further  particulars  to  deliver  his  reply. 

The  summons  was  adjourned  into  court,  and  now 
came  on  to  be  heard. 

After  further  and  better  particulars  had  heen 
ordered  in  respect  of  some  of  those  objected  to  as 
insuflScient,  and  referred  as  to  others,  the  question 
of  the  sufficiency  of  Nos.  19  and  20  was  argued. 

W.  R.  Bousfield  for  the  plaintiff. 

Maerory  for  the  defendant.       (  '  /-.  /^  rr  I  r> 
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Kat,  J. — ^I  do  not  think  this  particular  is 
sufficient.  The  patent,  I  am  told,  is  for  a  rather 
complicated  machine,  there  being  seventeen 
claims  in  the  patent,  and  the  particular  No.  19 
is  that  prior  to  the  date  of  the  alleged  letters 
patent  tne  supposed  invention  was  used  and 
published  within  the  realm  by  articles  made 
accordint;  to  the  supposed  invention  being 
publicly  exhibited  in  use  by  Messrs.  John 
Horrocks  and  Son,  at  their  works,  and  so  on. 
That  is  a  very  odd  way  of  describing  a  machine, 
if  it  is  meant  to  describe  a  machine.  Moreover, 
Messrs.  Jolm  Horrocks  and  Son  are,  I  suppose, 
machine  makers,  or  something  of  that  kind,  and 
which  of  all  the  machines  that  they  have  exhibited 
in  use,  in  the  month  of  May  1877,  is  referred  to, 
this  particular  does  not  say.  I  think  it  is  not 
sufficient.  I  think  thfit  the  word  "  articles  "  is 
designedly  vague,  and  I  think  there  ought  to  be 
such  a  statement  as  will  show  what  particular 
machines  are  alleged  to  have  been  anticipations  of 
the  invention.  Then  it  is  said  that  the  particular 
ought  to  go  on  and  say  what  part  of  the  invention 
is  thereby  anticipated.  I  think  that  is  going 
rather  too  far.  I  think,  if  the  machine  is  pointed 
out,  the  patentee  must  understand  his  own  patent 
well  enough  to  be  able,  when  he  sees  the  machine, 
to  judge  how  far  it  is  or  is  not  an  anticipation  of 
his  invention.  The  same  thing  applies  to  No.  20. 
I  do  not  think  it  is  sufficient. 

Particular  No.  21  was  then  argued. 

W.  B.  Boutfield. — ^No.  21  states  a  list  of  specifi- 
cations alleged  to  anticipate.  I  ask,  on  the 
authority  oi  The  London  and  Leicester  Hoiiery 
Company  v.  Higham  (unreported;  but  see 
Lawson's  Patent  Practice,  pp.  75,  330),  that  the 
defendant  should  say  with  reference  to  each  of 
those  specifications,  which  parts  of  the  plaintiffs 
invention  are  attacked  thereby.  This  should  be 
done  by  reference  to  the  claims  in  the  specifica- 
tion. A  specification  differs  to  a  certain  extent 
from  a  machine,  and  I  submit  that  the  general 
practice  of  the  court,  since  the  case  of  The 
London  and  Leicester  Company  y.  Higham,  has 
teen,  wherever  there  are  a  large  number  of  claims 
in  the  plaintiff's  specification,  to  make  the  defen- 
dant specif  which  claims  he  is  attacking.  It 
thereby  limits  the  scope  of  the  inquiry  very  much. 
The  expense  of  patent  actions  is  so  g<-eat  that  the 
courts  have  done  what  they  could  to  make  defen- 
dants who  lodge  particulars  of  objections  state  to 
what  they  are  directed,  and  confine  their  par- 
ticulars to  those  claims  which  they  really  mean  to 
attack. 

Macrory. — I  submit  that  this  particular  is  amply 
sufficient.  It  goes  even  beyond  anything  that  is 
required  by  the  statute,  and  which  is  necessary 
to  he  done.    The  statute  does  not  require  that  the 

?age8  and  lines  of  specifications  shall  be  given, 
n  obedience  to  stated  decided  cases,  however, 
the  defendant  has  stated  the  various  parts 
of  the  specification  which  he  says  anticipate. 
The  plamtiff  must  be  taken  to  know  his  own 
specification,  and  he  is  in  a  position  to  say 
that  the  particulars  of  objections  do  not  show 
anything  like  what  he  has  done,  or  that  it  is 
like  it,  or  that  it  differs  in  such  a  way.  The 
time  has  come  when  the  court  should  put  a 
stop  to  a  practice,  which  in  effect  causes  one 
side  to  give  a  copy  of  the  brief  by  which  they 
are  going  to  sup|x)rt  their  case  to .  the  other  side, 


in  order  that  they  may  be  prepared  with  counter- 
acting evidence  if  they  can  get  it. 

Kay,  J. — The  Queen  has  granted  letters  patent 
under  the  Great  Seal,  and  the  plaintiff,  who  is  in 
possession  of  those  letters  patent,  attacks  the 
defendant  for  infringing  his  patent.  The  in- 
fringer says,  and  as  we  know  it  is  common  form 
now,  "  Your  patent  is  worth  nothing ;  it  is  a  bad 
patent :"  The  patentee  answers :  "  Very  well ; 
show  me  how  it  is  bad  P  Give  me  particulars  of 
your  reasons  for  saying  that  my  patent  is  badP  " 
The  infringer  says:  "Yes,  I  will  give  vou,  not 
particulars,  but  general  statements.  Now,  that 
I  object  to,  and  the  patentee  objects  also.  The 
particulars  mean  particulars,  and  although  the 
extreme  particularity  required  here,  perhaps,  I 
should  have  thought  was  not  altogether  necessary, 
yet  I  am  told  that  there  is  the  distinct  authority 
of  The  London  and  Leices'er  Hosiery  Company  y. 
Higham  {ubi  aup.),  that  that  kind  of  particnlanty 
is  to  be  observed.  The  defendant  says :  "  You 
have  been  anticipated  by  a  number  of  specifica- 
tions, and  I  will  tell  you  the  pages  and  lines 
which  I  say  are  anticipations.  The  plaintiff 
says ;  "  Very  well,  I  am  obliged  to  yon  for  that, 
but  that  is  not  quite  all  I  want ;  you  say  these 
are  anticipations,  but  my  patent  is  a  large  and 
complicated  one.  Tell  me  what  part  of  my  patent 
you  say  it  is  an  anticipation  of."  The  objection 
of  the  defendant,  as  I  gather,  is  that  his  hands 
will  be  tied  if  he  does.  But  that  is  the  very 
object  of  giving  and  requiring  particulars — that 
his  hands  may  be  tied,  and  that  the  plaintiff  may, 
before  the  matter  comes  into  court  to  be  deter- 
mined on  evidence,  have  stated  exactly  that  upon 
which  the  defendant  intends  to  rely.  Certainly 
to  say  that  the  particulars  would  tie  the  hands  of 
the  man  who  gives  them,  and  that  that  is  an 
objection  to  them,  is  practically  to  say,  "  No,  I 
will  not  give  you  any  particulars ;  I  will  give  yon 
general  statements."  That  is  not  the  law.  Tbaa 
particular  is  not  right,  and  I  think,  therefore, 
that  it  must  be  amended.  I  am  now  asked,  in 
the  terms  of  the  summons,  to  allow  a  month's 
further  time  for  the  delivery  of  the  reply,  because, 
it  is  said,  the  plaintiff  will  nave  to  make  inquiries 
of  these  various  manufacturers.  That,  however, 
he  need  not  do  before  the  reply.  Particulars  are 
not  pleadings.  He  need  only  reply  to  the  plead- 
ings. He  does  not  reply  to  the  particulars.  I 
will  not  give  the  plaintiff  any  fortW  time.  He 
does  not  require  any  further  tune,  and  he  is  bonnd 
to  reply  witnin  the  proper  time.  The  costs  will 
follow  the  result,  and  will  be  costs  in  any  event. 

Solicitors  for  the  plaintiff,  Jaques  and  Co., 
agents  for  E.  Bobinson  Walker,  Manchester. 

Solicitors  for  the  defendant,  Bidsdale  and  So*, 
agents  for  B.  M.  and  J.  M.  Kerr,  Halifax. 


Get.  26,  26,  27, 28. 31,  and  Nw.  1. 1887. 

(Before  Chittt,  J.) 

Justice  v.  Fooks.  (a) 

Bond — Beal  estate — Lien — Interest. 

In  1806  a  bond  was  executed  hy  A.  in  favour  oj 
B.,  and  &y  a  contemporaneous  settlerneni  it  too* 
settled  by  B.,  the  obligee,  upon  certain  trusts. 

By  his  tpill,  dated  in  1812,  A.,  the  obligor,  charged 

(II)  Beportad  bj  A.  COTSOAaHB  Sim,  Eiq.,  BtRMar«t4««. 
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hit  real  and  perional  estate  toith  payment  of 
the  bond  debt.    He  thortly  aftenvarat  died. 

The  plaintiff  claimed,  as  otstgTiee  of  the  bond,  a 
valid  eqmtahle  lien  on  the  obligor's  real  estate  in 
respect  of  the  bond  debt  and  interest. 

The  defence  teas  that  the  obligor  died  possessed 
of  personal  estate  amply  sufficient  to  pay  the 
bond  dd>t  and  interest,  and  that  the  plaintiff's 
predecessors  in  title  otighi  to  have  obtained  pay- 
ment out  of  such  personal  estate,  and  that  not 
having  done  so,  they  waived  their  right  to  have 
recourse  to  the  real  estate. 

Held,  that  the  plaintiff  teas  entitled  to  a  valid 
charge  in  equity  for  the  amount  of  the  bond  and 
interest  upon  the  real  estate  of  the  obligor. 

This  action  was  bronght  by  Walter  Justice 
against  William  Gracroft  Fooks,  Percy  Melmotb 
Walters,  Francis  Barton,  Francis  Jonn  Burton, 
and  Samuel  Ghrimes,  claiming  by  his  statement 
of  claim,  delivered  on  the  26tn  Feb.  1887,  a 
declaration  that  he.  the  plaintiff,  was  entitled  to 
a  valid  equitable  lien  on  certain  real  estate  at 
Swadlincote  and  Harcote,  in  the  coantr  of  Derby, 
and  Ashby  Woulds,  in  the  county  or  Leicester, 
then  vested  in  the  defendants  W.  C.  Fooks,  P.  M. 
Walters,  F.  Burton,  and  F.  J.  Burton,  as  owners 
in  fee  simple,  subject  as  to  part  of  such  property 
to  a  mortgage  for  40002.  ana  interest,  then  vested 
in  the  plaintiff,  and  on  certain  other  property 
situate  at  Svradlincote,  then  vested  in  the  defen- 
dant S.  Ghrimes  as  owner  in  fee  simple  subject 
as  to  part  of  such  property  to  the  said  mortgage, 
such  lien  being  for  the  sum  of  19702.  and  interest 
on  14002.  part  thereof,  at  the  rate  of  5  per  cent, 
per  annum,  from  the  27th  May  1885,  the  day  of 
the  death  of  Charles  Fletcher  Bullivant. 

The  plaintiff  also  claimed  that  his  lien  mi^ht 
be  enforced  by  sale  or  mortgage  of  the  premises 
subject  thereto. 

He  further  claimed  interest  at  the  rate  of  5  pef 
cent,  per  annum  on  the  sum  of  5702.,  the  balance 
of  the  sum  of  19702.  from  the  10th  June  1886. 

The  plaintiff  claimed  as  the  assignee  of  a  bond 

fiven  by  Fletcher  Bullivant  on  the  16th  July 
806,  binding  himself,  his  heirs,  executors,  and 
administrators,  for  the  sum  of  14002.,  he  being 
indebted  to  Jane  Elisabeth  Bullivant  in  that 
amount. 

The  bond  was  in  the  penal  sum  of  28002.  to  be 
paid  to  William  Jeffery  Lockett  or  his  attorney, 
executors,  administrators,  or  assigns. 

By  a  contemporaneous  indenture  of  settlement 
it  was  declared  that  Fletcher  Bullivant  and 
William  Jeffery  Lockett  should  stand  possessed 
of  the  bond  upon  trust  to  pay  the  interest  thereof 
to  Jane  Elizaoeth  Bullivant  for  life,  and  after  her 
death  to  pay  the  same  to  any  husband  to  whom 
by  will  she  might  direct  the  same  to  be  paid  for 
his  life,  and  after  his  death  in  trust  for  the 
children  of  Jane  Elizabeth  Bullivant,  in  manner 
therein  mentioned.  Jane  Elizabeth  Bullivant 
shortly  afterwards  married  Stephen  Bowles,  and 
by  her  will,  dated  the  28th  Sept.  1808,  directed 
that  the  interest  of  the  sum  oi  14002.  should  be 
paid  to  her  husband  for  his  life.  She  died  in 
1811  leaving  one  child,  viz.,  William  Fletcher 
Bullivant  Bowles. 

Fletcher  Bullivant,  b^  his  will  dated  the  22nd 
Jan.  1812,  and  by  a  codicil  thereto,  devised  all  his 
real  and  personal  estate  to  his  trustees  therein 
named,  upon  trust  to  pay  his  debts  and  legacies, 


and  subject  thereto  to  convey  the  same  to  the 
youni^est  son  of  Thomas  Fletcher  on  his  attaining 
the  age  of  twenty-one  years. 

Fletcher  Bullivant  died  soon  after  making  his 
will  seised  of  certain  real  estate  situate  at  Swad- 
lincote and  Harcote  in  the  county  of  Derby,  and 
Ashby  Woulds  in  the  county  of  Leicester,  subject 
as  to  a  portion  thereof  to  a  mortgage  created  by 
the  testator  in  1788  for  securing  the  sum  of  4000(. 
and  interest. 

The  bond  debt  of  14002.  was  owing  by  the 
testator  at  the  time  of  his  death. 

Charlds  Fletcher  was  the  youngest  son  of 
Thomas  Fletcher,  and  he  attained  his  age  of 
twenty-one  years  on  the  28th  July  1822. 

William  Fletcher  Bullivant  Bowles  attained 
his  majority  in  Sept.. 1832,  and  under  the  trusts 
of  the  settlement  he  and  his  father  Stephen 
Bowles  were  entitled  between  them  to  the  whole 
of  the  14002.  and  interest  secured  by  the  bond. 

The  plaintiff  derived  his  title  from  Nathaniel 
Story,  who,  as  alleged  by  the  plaintiff,  became 
possessed  of  the  bond  debt  under  and  by  virtue 
of  an  indenture  dated  29th  Sept.  1832. 

The  further  facts  of  the  case  sufficiently  appear 
from  the  judgment. 

Whiiehome,  Q.C.  and  B.  H.  Meyriehe  for  the 
plaintiff. 

Bomer,  Q.C.  and  Methold  for  the  defendants 
W.  C.  Fooks  and  P.  M.  Walters. 

Phipson  Beale  tar  the  defendants  F.  Burton  and 
F.  J.  Burton. 

Sir  Arthur  Watson  and  E.  A.  Oeare  for  the 
defendant  S.  Ghrimes. 
Whiiehome  replied. 

Chitty,  J. — The  hearing  of  this  action  has 
occupied  a  considerable  time,  principally  by  reason 
of  the  arguments  adduced  on  behalf  of  the  defen- 
dants, who  contest  the  plaintiff's  right ;  and  the 
facts  .which  have  been  brought  forward  by  them 
are  somewhat  complicated.  It  appears  to  me, 
however,  that  the  leading  facts  of  the  case,  on 
which  the  main  decision  must  turn,  are  com- 
paratively speaking  simple.  The  object  of  the 
action  is  to  enforce  a  bond  debt  against  the  real 
estate  of  the  obligor,  Fletcher  Bullivant.  The 
bond  was  executed  in  1806,  and  was  made  the 
subject  of  a  contemporaneous  settlement.  The 
obligor  di«>d  in  1812,  and  the  first  point  raised— 
if,  indeed,  it  be  a  point — is  with  reference  to  the 
effect  of  his  will.  The  plaintiff,  Walter  Justice, 
claims  by  virtue  of  what  he  contends  is  a  valid 
charge  created  by  the  will.  He  does  not  base  his 
case  m  any  way  on  any  rieht  which,  on  the  obligor's 
death,  he  might  have  had  as  a  creditor  by 
specialty  by  which  the  heirs  were  bound.  Now  it 
really  is  not  arguable  that  the  will  of  the  obligor 
did  not  create  a  charge.  He  gives  all  his  real 
and  personal  estate  to  his  trustees  upon  trust  that 
they,  in  the  first  place,  should  pay  among  other 
things  his  debts.  That  includes,  of  course,  the 
bond  debt.  There  is  a  clause  upon  which  some 
sort  of  argument  was  founded  with  regard  to 
the  accumulation  of  rents,  but  that  clause  relates 
only  to  mortgage  debts,  and  is  immaterial.  By 
his  will,  which  was  slightly  altered  by  his  codicil, 
and  by  the  codicil  which  thus  altered  the  will,  the 
obligor- directed  his  trustees  to  stand  possessed  of 
his  real  and  personal  estote,  subject  as  in  his 
codicil  and  in  nis  will  mentioned,  in  trust  for  the 
.ligitized  by  vjV. 


870-VoLLyn.,  N,s.] 


THE  LAW  TIMES. 


[Va>.  18, 1888. 


Chan.  Div.] 


JUSIICE  V.  FOOKS. 


[Cha».  Dnr. 


person  who  ia  there  described,  and  who  was  in 
fact  Charles  Fletcher,  who  afterwards  took  the 
name  of  BuUivant.  That  was  a  contingent 
beqnest  and  devise  of  an  equitable  character  to 
him  on  his  attaining  twenty-one  years,  with  a 
direction  to  convey  and  assign  the  property  to 
him  accordingly.  Charles  Fletcher  Bullivant 
attained  the  age  of  twenty-one  years  in  1822. 
Conseqnently  he  took  the  real  and  personal 
estate  of  the  tesf.ator,  the  obligor,  subject  to  the 
charge  created  by  the  will.  Then,  during  his 
minority,  he  entered  into  articles  of  agreement, 
in  contemplation  of  his  marriage,  to  settle  portions 
of  the  real  estate — namely,  those  parts  of  the  real 
estate  against  which  the  plaintiff,  Walter  Justice, 
seeks  to  enforce  his  charge.  On  his  attaining 
twenty-one  Charles  Fletcher  Bullivant  executed 
two  deeds  of  settlement  in  pursuance  of  those 
articles  of  agreement.  He  was  a  conveying^  party 
in  that  deed,  and  the  surviving  trustee  also  joined. 
But  the  legal  estate  was  outstanding  in  a  mort- 
gagee, and  consequently  nothing  passed  under 
those  settlements  but  equitable  interests.  The 
settlements  both  recited  the  will,  and,  of 
course,  therefore  gave  notice  of  the  charge 
I  have  referred  to.  I  merely  mention  it, 
although  the  fact  is  not  material  on  this  part 
of  the  case,  that  the  obligor's  will  specified 
in  distinct  terms  the  bond  because  under  the 
contemporaneous  settlement  of  the  bond  (which  I 
have  already  mentioned)  he  had,  as  he  says,  a 
reversionary  interest  in  the  sum  of  money  which 
was  thus  secured.  The  first  deed  purported 
to  be  a  conveyance  to  uses,  but  only  created 
equitable  estates  corresponding  with  the  legal 
estates  which  would  have  been  created  had 
the  legal  estates  passed.  The  first  life  interest 
under  the  first  deed  was  vested  in  Charles 
Fletcher  Bullivant.  The  defendants,  who  are 
now  represented  by  Mr.  Bomer  and  by  Mr. 
Beale,  claim  through  the  persons  entitled  in 
remainder  after  the  death  of  Charles  Fletcher 
Bullivant.  It  is  clear,  therefore,  from  what  I 
have  said,  that  the  charge  created  by  the 
obligor's  will  was  a  valid  charge  against  ail 
persons  claiming  under  that  first  deed.  A. 
similar  observation  applies  to  the  second  deed. 
Harris,  the  surviving  trustee,  joined  also  in  that 
deed;  and  the  only  effect  of  that  deed  was  to 
create,  on  the  death  of  Charles  Fletcher  Bulli- 
vant, a  term  of  years  for  the  purpose  of  raising 
portions  for  younger  children.  Subject  to  that 
the  equitable  estate  in  fee  simple  was  vested  in 
Charles  Fletcher  Bullivant.  Sir  Arthur  Watson 
represents  the  defendant  Mr.  Ghrimea,  who  by 
devolution  of  title  is  entitled  to  that  equitable 
estate  in  fee  simple,  and  he  does  not  contest  the 
plaintiff's  claim.  The  settlements  contain  a  cove- 
nant on  the  part  of  Charles  Fletcher  Bullivant 
under  which  it  is  said  he  became  personally  liable 
to  pay  off  the  bond  debt.  I  will  assume  that  is 
so.  It  is  unnecessary,  to  my  mind,  to  give  any 
decision  on  the  point ;  but  I  think  probably  that 
is  right,  notwithstanding  the  recital  in  the  first 
settlement  that  the  t^^eement  on  the  part  of 
Charles  Fletcher  Bullivant  was  to  convey  and 
assure  lands,  the  value  of  which  was  2001.  a  year 
over  and  above  all  incumbrances.  The  result,  so 
iar  as  I  have  gone,  is  clear.  The  parties  taking 
nnder  those  two  settlements  took  their .  estates 
subject  to  the  charge.  The  charge  has  never 
been  paid  off  by  the  inheritance.    That,  I  repeat, 


is  clear  on  the  facts.  The  next  question  that  I 
have  to  decide  is  with  reference  to  the  payment 
which  the  plaintiff  alleges  has  been  of  interast  on 
the  bond  debt.  By  the  statement  of  claim  the 
plaintiff  states  that  interest  on  the  bond  debt  has 
been  regularly  paid  (with  an  exception  which  I 
shall  have  to  deal  with  presently)  from  the  death 
of  the  obligor,  Fletcher  Bullivant,  up  to  the  death 
of  Charles  Fletcher  Bullivant.  The  exception  is 
when  the  same  was  in  arrear  as  previously  men- 
tioned. Charles  Fletcher  Bullivant,  the  tenant 
for  life,  died  in  1885.  It  is  stated  in  the  state- 
ment of  claim  that  interest  was  paid  from  the 
death  of  the  obligor  to  the  death  of  the  tenant  for 
life  by  the  trustees  of  the  will  up  to  1822.  In 
that  year  Charles  Fletcher  Bnllivant,  as  I  have 
already  said,  attained  his  age  of  twenty-one,  and 
the  indentures  of  settlement  that  I  have  referred 
to  were  made.  From  that  date,  that  is  from  the 
date  of  the  settlement,  interest  was  paid  by 
Charles  Fletcher  Bnllivant  or  the  assignees  of 
his  life  estate.  In  regard  to  the  allegations  that 
I  have  just  read,  the  defences,  which  are  similar, 
state :  "  If  and  so  far  as  the  interest  on  the  bond 
debt  was  kept  down  by  Charles  Fletcher  Bullivant 
or  his  assignees  in  bankruptcy,  or  the  assignees  of 
his  life  estate,  the  same  was  kept  down.  .  .  ." 
I  will  read  presently  the  rest  of  that  statement. 
That,  of  course,  is  an  admission,  under  the  exist- 
ing rules  of  pleading,  that  the  interest  was  paid. 
I  was  asked  at  the  end  of  the  argument  to  allow 
this  to  be  amended  with  a  view  to  deny  specifically 
the  payment  of  the  interest.  I  declined,  and  stiU 
decline,  to  allow  any  amendment.  I  do  so  for 
many  reasons,  of  which  I  will  state  one  or  twa 
In  the  first  place,  this  question  which  I  now  have 
to  decide  was  raised  in  the  partition  suit.  And 
it  was  at  the  instance  of  the  parties  in  the 
partition  suit  who  were  defending  themselves 
against  this  claim  that  I  allowed  the  summons  to 
stand  over.  It  stood  over  in  order  that  an  action 
might  be  brought  in  which,  as  they  said,  they 
would  have  a  distinct  statement  on  pleadings  (L 
am  not  giving  the  words,  bnt  I  am  giving  the 
substance  of  their  argument)  of  the  nature  of 
the  case  intended  to  be  made  against  them,  and 
on  which  they  would  have  the  opportunity  by 
pleadings  of  distinctly  stating  the  case  which 
they  raised.  The  matter,  so  far  as  the  defen- 
dants who  are  now  resisting  the  demand  are 
concerned,  is  obviously  one  which  has  undergone 
much  deliberation  on  their  part.  I  take  it  that 
the  statement  I  have  read  from  the  defences  was 
put  in  deliberately,  and  they  were  satisfied  that 
they  could  not  controvert  the  plaintiff's  state- 
ment that  interest  on  the  bond  had  been  paid. 
That  ground  was  qnite  sufficient  to  my  mind,  and 
I  declined  to  allow  any  amendment.  I  also 
should  think  it  wrong,  as  a  general  rule,  to  allow 
an  amendment  in  pursuance  of  an  argument 
raised  at  the  end  of  an  argument,  as  was  done  in 
this  case  after  the  plaintiff's  counsel  had  opened 
his  case  and  pointed  out  the  pleadings  on  both 
sides,  and  when  there  was  no  request  then  made 
for  amendment.  It  was  only,  as  I  say,  at  the  end 
of  the  argument  that  the  request  was  made.  Of 
course,  if  I  had  allowed  the  amendment,  I  must 
have  "  opened "  the  whole  of  this  matter  again, 
and  given  the  plaintiff  leave  to  go  into  further 
evidence.  There  is  another  ground,  if  it  were 
wanted,  and  that  is,  that  the  defendants  have 
1  given  no  evidence  at  all ;  and  I  think  upon  the 
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evidence  that  the  plaintifi  has  adduced  that  he 
has  made  out  this  part  of  their  case.  I  decline 
therefore,  as  I  have  already  declined,  to  allow  the 
amendment.  But  the  defendants  are  entitled  of 
course,  if  they  can,  to  make  out  the  rest  of  that 
part  of  the  defence  which  I  have  not  yet  rend 
■with  reference  to  the  interest.  What  they  say  is 
this  :  "  If  and  so  far  as  the  interest  on  the  bond 
debt  was  kept  down  by  Charles  Fletcher  EuUirant 
or  his  assignees  in  bankruptcy,  or  the  assignees 
of  his  life  interest,  the  same  was  kept  down  in 
pursuance  of  the  covenants  entered  into  by  him  or 
by  the  purchaser  of  his  life  interest  as  herein- 
before mentioned,  and  such  payment  was  not  any 
recognition,  express  or  implied,  of  any  charge  on 
the  interests  of  persons  other  than  Charles 
Fletcher  Bnllivant,  under  the  settlement  of  the 
19th  Dec.  1822."  The  settlement  there  referred 
to  is  the  settlement  which  created  the  life 
interest.  I  should  be  very  sorry  to  criticise 
the  pleadings  with  anything  like  minuteness ; 
but  I  do  not  understand  in  point  of  law 
what  is  meant  by  "a  recognition  expressed  or 
implied."  I  understand,  however,  that  this  is  the 
nature  of  the  defence  which  is  clearly  open  to 
the  defendants  on  this  pleading :  They  say  that, 
in  some  way  or  other,  the  payments  that  have 
been  made  have  not  been  miade  except  by  virtue 
of  some  other  obligation.  I  think  that  is  the 
fairest  way  in  which  I  can  pot  the  case  on  this 
pleadins;  in  their  favour.  Now,  in  order  to  con- 
sider that  point,  it  is  necessary  to  state  Mr. 
Story's  deed,  and  in  order  to  explain  that  deed  it 
is  necessary  to  go  back  a  little  to  tranaaotions  of 
an  earlier  date.  Harris,  the  trustee,  in  March 
1823,  conveyed  and  assured  to  Charles  Fletcher 
Bullivant  parts  of  the  testator's  estate,  which 
were  not  comprised  in  the  settlement,  and  con- 
temporaneously Cliarles  Fletcher  Bullivant  exe- 
cuted a  release.  In  that  release  are  contained 
covenants,  the  effect  of  which  is  that,  as  between 
Harris  the  trustee  and  Charles  Fletcher  Bullivant, 
Charles  Fletcher  Bullivant  was  bound  to  pay  any 
debt,  including  therefore  this  bond  debt,  which 
was  still  subsisting,  and  to  indemnify  Harris 
against  it.  In  1828  Charles  Fletcher  BulUvaut 
became  bankrupt.  In  1831  bis  assignees  in  bank- 
rupjcy  sold  to  William  Francis  Thomas  (to  put  it 
shortly)  the  interest  which  the  bankrupt  took 
onder  the  two  deeds  of  settlement.  The  bank- 
rupt's estate  was  under  a  liability  to  pay  this 
deot,  by  reason  of  the  bankrupt  himself  having 
received,  amongst  other  things,  the  leaseholds 
which  were  assigned  to  him  by  Harris  by  the 
deed  I  have  mentioned.  Possibly,  also,  there  was 
an  apprehension  which  the  trustees  had,  that  the 
parties  under  the  two  settlements  I  have  men- 
tioned might  have  a  claim  against  them  under 
the  covenants  for  title  which  were  entered  into 
by  Charles  Fletcher  Bullivant  in  those  settle- 
ments. On  those  accounts,  or  for  some  other 
reason,  the  assignees  in  bankruptcy,  when  they 
sold  to  William  Francis  Thomas,  required 
Thomas,  as  between  themselves  and  himself, 
in  substance  to  biud  himself,  as  he  did,  to  pay 
this  debt.  The  effect  of  that  conveyance  was  to 
convey  these  equitable  interests — merely  the  life 
interest  and  the  fee  simple  subject  to  the  term — 
to  Thomas.  There  was  nothing  in  that  deed  of 
conveyance  which  relieved  the  inheritance  of  the 
lands  comprised  in  the  first  settlement,  or  could 
have  relieved  them  from  the  charge  which,  in  an 


earlier  part  of  this  judgment,  I  have  held  attached 
to  it  at  the  time.  Now,  Thomas  was  a  party  to 
the  deed  to  which  I  have  referred,  namely  Story's 
deed.  In  1832  Lockett,  who  was  the  obligee  of 
the  bond  and  was  the  trustee  of  the  bond  also, 
required  payment  of  the  bond,  and  he  did  so 
because  the  younger  Bowles  had  just  attained 
twenty-one,  and  he,  the  younger  Bowles,  and  his 
father  had  become  absolutely  entitled  to  the  bond 
debt  under  the  settlement.  On  the  younger 
Bowles  attaining  that  age,  the  interest  which  the 
testator  and  obligor  mentions  in  his  will  as  a  re- 
versionary interest  belonging  to  him  was  defeated. 
In  other  words,  the  event  happened  which  pat  an 
end  to  any  interest  he  could  claim.  Consequently, 
Lockett  and  the  beneficiaries  under  the  settlement 
required  payment  of  the  bond.  The  recitals  in 
regard  to  the  bond  show  that  the  debt  was  due, 
and  that  there  was  a  sum  of  570{.,  which  I  shall 
deal  with  presently,  due  also  for  arrears  of 
interest.  Tuere  was  also  recited  the  testator's 
will,  and  this  trust  to  pay  debts.  In  the  recital 
there  were  inserted  the  words,  "  including  the 
said  bond  debt,"  that  phrase  being  only  the  gloss 
of  the  draftsman  with  regard  to  the  etfect  of 
the  will.  It  recited  Thomas's  purchase  deed, 
showingrightly  on  that  recital  that  the  convey- 
ance to  Thomas  was  such  as  to  leave  the  charge 
on  the  inheritance  of  the  lands  in  which  he  had 
these  interests,  namely,  the  equitable  life  interest 
and  the  equitable  fee  simple,  subject  to  the  charge 
of  the  bond.  Then  there  is  a  recital  on  which  an 
argument  has  turned,  and  with  which  I  agree,  to 
the  effect  tha1>,  the  two  beneficiaries  having 
required  payment  of  the  sum  of  1970i.  so  due  for 
principal  and  interest  on  the  bond  to  Lockett, 
Thomas  applied  to  and  prevailed  on  Story  to 
advance  that  sum.  The  words  are,  "  to  pay  off 
the  bond,''  but  it  is  clear  that  the  bond  was  not 

Eaid  off.  I  will  get  rid  of  that  arcrument  at  once 
y  saying  that  the  bond  was  not  paid  off  for  the 
best  of  all  reasons,  because  the  bsnd  was  assigned. 
The  bond  was  not  paid  off  by  Thomas,  but  the 
bond  was  paid  off  with  Story's  money.  Then  the 
recital  goes  on  to  say  that  Thomas  applied  to 
Story  also  to  lend  him,  Thomas,  the  further  sum 
of  'iOl.  for  his  own  purposes,  making  in  the  whole 
20002.  Thero  are  some  clerical  errors  in  the 
deed,  which  however  are  not  material.  The  words 
are :  "  Upon  the  security  for  assignment  of  the 
said  bond  and  bond  debt,  the  mortgage  of  the 
inheritance  and  premises  hereinbefore  mentioned 
and  hereinafter  referred  to,  and  intended  to  be 
granted  and  released."  The  substance  of  that 
is  upon  the  security  of  an  assignment  of  the  bond 
and  the  bond  debt,  and  upon  the  mortgage  which 
was  afterwards  made.  The  deed  then  contained 
an  assignment  by  Lockett  and  the  beneficiaries  of 
the  bond,  and  the  debt  which  is  called  1970i.  and 
interest,  to  hold  to  Story  absolutely  as  his  own 
proper  money.  Then  the  deed  contains  a  mort- 
gage of  Thomas's  purchased  interest,  that  is  the 
life  estate  and  the  fee  simple,  which  I  have  already 
referred  to,  by  way  of  security  for  the  20002.  But 
there  is  nothing  in  that  part  of  the  deed  upon 
which  the  defendants  can  rely  to  show  that  there 
was  any  intention  to  relieve  the  inheritance  that 
was  liable  thereto  of  the  bond  debt.  There  are 
covenants  in  this  deed  ou  ThomaR's  part  for  the 
payment  of  the  interest  of  20001.  As  I  am  on  ■ 
this  deed,  although  what  I  am  saying  is  not 
exactly  relevant  to  this  question  of  interest,  I 
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had  better  dispose  now  of  a  point  which  was 
raised.  It  was  said  that  there  is  no  assignment 
of  the  security  of  the  bond.  Bat  that  argnment 
was  scarcely  pressed  and  cannot  be  maintained, 
because  the  scope  of  the  deed,  even  so  far  as  I 
have  gone,  though  I  have  not  referred  to  all  the 
words,  shows  plainly  that  the  bond  was  treated 
as  a  charge  upon  the  fee  simple.  There  is  also  a 
proviso  which  makes  the  intention  of  the  parties 
quite  clear.  It  was  thereby  expressly  agreed 
that  Story  should  not,  by  reason  of  the  mortage 
that  was  made  by  this  deed  or  any  provision 
in  it,  be  prevented  from  recovering  payment 
of  the  1970Z.,  the  balance  due  on  the  bond, 
nor  interest  thenceforth  to  become  due,  in 
preference  and  priority  to  all  other  incumbrances 
of  a  subsequent  date,  in  the  same  manner  as 
Lockett  would  have  had  if  this  deed  had  not  been 
made,  and  this  mortgage,  and  ~  all  the  provisions 
of  it,  are  to  stand  as  a  collateral  security  and  not 
to  disturb  the  priority  of  payment  to  which  Story 
would  by  law  be  entitled.  Is  is  clear,  therefore, 
that  the  parties  intended  that  the  benefit  of  all 
securities  which  existed  for  the  payment  of  the 
bond  should  pass  to  Story.  I  proceed  further 
with  the  main  question  with  whicn  I  was  dealing, 
namely,  the  payment  of  interest.  Now,  after  the 
execution  of  that  deed,  Thomas,  or  persons  for  the 
time  being  entitled  to  Thomas's  life  interest, 
subject  to  the  charge  or  mortgage  which  Thomas 
himself  had  created,  paid  interest  on  the  sum  of 
2000Z.  The  plaintiff,  Walter  Justice,  shows  by  his 
affidavit  that  in  1885  he  acted  as  solicitor  for  the 
person  who  was  then  the  purchaser  of  the  life 
interest  and  the  other  interest  of  Charles 
Fletcher  Ballivant.  To  put  his  affidavit  shortly, 
he  from  that  time  till  Charles  Fletcher  Bulli- 
vant's  death  received  the  rents  of  both  the 
properties  ;  that  is  to  say,  the  property  in  which 
there  was  a  life  interest,  and  of  which  Charles 
Fletcher  Bullivant  had  been  entitled  to  the  fee 
simple,  subject  to  the  term.  Oat  of  the  rents 
thus  received  he  paid  the  persons  for  the  time 
being  entitled  to  the  benefit  of  the  obligor's  bond, 
or  what  he  terms  in  the  third  paragraph  of  bis 
affidavit,  "interest  on  the  bond  debt  of  2000J." 
The  bond  deljt  was  not  a  bond  debt  of  2000Z.,  but 
he  paid  interest  on  that  larger  sum  of  2000!.,  the 
liability  to  pay  which  arose  under  Story's  deed. 
The  position,  therefore,  of  things  was  as  follows ; 
The  person  entitled  to  the  rents  as  tenant  for 
life  (tnat  is  the  only  part  of  the  case  I  need  con- 
sider) was  liable,  first  by  virtne  of  his  own  mort- 
gage to  pay  interest  on  the  20002..  He  was  liable 
also,  not  by  virtne  of  any  personal  obligation,  but 
by  reason  of  his  being  tenant  for  life  in  possession 
of  the  land,  subject  to  a  charge  to  pay  the  interest 
on  the  bond  debt.  So  far  as  Tnomas  was  con- 
cerned, Thomas  was  liable,  but  only  as  between 
himself  and  the  assignees  in  bankruptcy,  who  had 
sold  him  this  life  estate,  to  pay  the  bond  debt,  and 
to  pay,  of  coarse,  the  interest  on  it.  It  is  not 
necessary  to  consider  that  last  or  third  obligation, 
but  I  consider  the  first  two.  A  tenant  for  life, 
being  liable  to  keep  down  the  interest  on  a  charge, 
himself  gives  a  charge,  which  is  not  binding  upon 
the  inheritance,  and  pays  interest  on  the  larger 
sum.  It  appears  to  me  that  it  is  a  case  in  which 
the  greater  includes  the  less,  and  the  fair  way  to 
try  this  case  is  to  invert  it,  and  to  suppose  a 
simple  case.  Suppose  that  this  state  of  things 
had  been  going  on  for  some  years,  and  the  bond 


creditor  turned  round  and  said  against  the  in- 
heritance, "  Ton  owe  me  the  last  six  years'  interest 
because  what  has  been  p>aid  has  not  been  paid  by 
virtue  of  any  obligation  to  pay  the  interest."  U 
the  defendants'  argument  on  this  case  is  correct 
there  would  be  no  answer  to  such  a  demand. 
But  it  appears  to  me  that,  in  the  existing 
circumstances,  and  in  the  circumstances  of  the 
case  which  I  have  supposed,  it  wonld  be  con- 
trary to  the  intention  of  the  parties,  the  pArty 
who  makes  the  payment  and  the  party  wbio 
receives  the  payment,  to  hold  that  the  interest 
on  the  lesser  sum,  which  there  was  an  oblig^ion 
to  pay,  has  not  been  paid.  I  think  the  right 
attribution  of  payments  in  point  of  law  is  to 
ascribe  the  payment  to  both  demands,  and  that 
is  the  conclusion  I  come  to.  I  think,  therefore, 
that  the  interest  has-  been  paid  in  point  of  fact 
and  in  point  of  law,  and  I  say  this  so  that  my 
decision  may  not  appear  to  turn  simply  on 
that  point  of  pleading.  But  in  regard  to  the 
point  raised  as  to  the  character  in  which 
the  payment  was  made,  I  think  that  the  defen- 
dants are  not  entitled  to  attribute  those  pay- 
ments to  any  other  obligation  than  the  obliga- 
tion to  which  I  have  referred.  The  resnlt  there- 
fore is,  that  the  interest  has  been  paid  snbject  to 
the  qnestion  that  I  said  I  would  treat  separatelv. 
I  come  now  to  a  point  in  regard  to  the  570J.  At 
the  end  of  Mr.  Beale's  argument  he  raised  a  point 
that  that  sum  at  all  events  could  not  be  recovered 
against  the  inheritance.  He  did  not  refer  to  any 
Statute  of  Limitations,  but,  when  Mr.  White- 
borne  replied,  I  thought  it  was  only  fair  to  him 
that  he  should  know  what  were  the  sections  in 
the  various  existing  Statates  of  Limitations  to 
which  that  argument  was  intended  to  be  addressed, 
Accordingly  Mr.  Beale  properly  supplied  Mr. 
Whitehorne  with  the  sections.  I  now  proceed  to 
consider  the  case.  I  had  in  the  meantime  pre- 
sumed, and  it  turns  out  rightly,  that  the  section 
upon  which  the  argnment  was  intended  to  be 
founded  was  the  42nd  section  of  the  Statute  of 
Limitations  of  1833  (3  &  4  Will.  4,  c.  27).  That 
section  remains  unrepealed,  and  it  appears  to  me 
that  that  section  is  decisive  of  the  point  and 
against  the  plaintiff.  The  section  enacts  that. 
No  arrears  of  interest  in  respect  of  money 
charged  upon  land  shall  be  recovered  by  action, 
but  within  six  years  next  after  the  same  shall 
have  become  due.  I  have  read  the  material  parts 
only  of  the  section.  The  first  answer,  therefore, 
to  the  demand  of  the  plaintiff  is,  that  this  interest 
did  not  become  due  six  years  before  the  com- 
mencement of  the  action.  Then  Mr.  Whitehorne 
argued  that  there  had  been  an  acknowledgment, 
and  that  under  this  section  an  acknowledgment 
is  excepted  and  specially  provided  for.  Without 
reading  the  words  it  is  sufficient  to  say  that  an 
acknowledgment  under  this  section  is  exhausted 
on  the  expiration  of  six  years  after  it  is  made, 
and  the  only  acknowledgment  upon  which  the 
plaintiff  could  rely  was  the  acknowledgpnent  of 
the  tenant  for  life  contained  in  a  deed  more  than 
fifty  years  old.  There  was  no  other  acknowle^ 
ment  in  the  case.  Then  the  ingennity  of  lb. 
Whitehorne  suggested  that  there  was  a  sort  of 
running  or  continuing  acknowledgment  to  be 
found  in  the  fact  that  interest  was  beuig  paid  by 
the  persons  entitled  equitably  to  the  life  int«re8t 
daring  these  fifty  years  on  the  6701.  The  fact  is 
true;  out  the  argument  aanaot  be  maintained. 
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because  the  only  acknowledgment  that  is  avail- 
able under  this  section  is  an  acknowledgment  in 
irriting,  and  the  statute  does  nut  provide  for  any 
recognition  o£  the  debt  so  as  to  take  the  case  out 
of  this  section.  Then  there  was  another  argu- 
ment put  forward  on  behalf  of  the  plaintiff,  and 
that  was,  that  the  plaintiff  had  now  a  right  to 
attribute  the  payments  of  the  subsequent  interest 
(that  is  the  interest  during  the  last  fifty  years)  to 
the  old  arrears.  That  argument  is  altogether  ill- 
founded.  I  cannot  in  point  of  law  make  an  attri- 
bution of  payments  which  would  be  inconsistent 
with  the  payments  that  have  been  made ;  and  all 
these  payments  during  the  fifty  years  were  made 
upon  this  capitalised  arrtsar  of  interest.  It  would 
be  altogether  inconsistent  with  the  facts  to  attri- 
bute the  payment  of  that  interest  which  is  treated 
therefore  as  unpaid  to  a  payment  of  the  interest 
which  was  capitalised.  That  appears  to  me  to 
dispose  entirely  of  the  question  with  regard  to 
arrears.  I  need  hardly  mention  the  10th  section 
of  the  Beal  Property  Limitation  Act  1874  (37  &38 
Yict.  0.  57),  which  abolishes  an^  distinction 
which  exists  between  a  charge  simply  and  a 
charge  by  way  of  trust.  The  result  therefore  is, 
that  the  plaintiff  is  not  entitled  to  recover  against 
the  inheritance  of  the  lands  comprised  in  the 
first  settlement  the  570Z.  arrears.  I  have  really 
now  disposed  of  the  case.  There  were  a  great 
many  other  arguments  adduced  on  behalf  of 
the  defendants.  I  will  mention  some  of  them. 
It  was  said  that  the  effect  of  Story's  deed  was, 
that  the  plaintiff  took  the  security  under  that 
deed  as  a  subttituted  security.  That  I  have 
incidentally  dealt  with  already.  There  is  no 
ground  whatever  for  saying  that.  It  was  then 
said  the  plaintiff  had  abandoned  his  right  to  come 
against  the  real  estate.  If  he  had  been  receiving, 
as  I  hold  he  had,  the  interest  out  of  the  rents  of 
the  real  estate  up  to  the  death  of  Charles  Fletcher 
Bullviant,  that  argument  falls  to  the  ground. 
Then  there  was  an  objection  which  rather  resolved 
itself  into  one  of  parties.  It  was  said  that  the 
plaintiff  could  not  recover,  ezuept  in  a  duly  con- 
stituted administration  suit,  and  that  at  least 
Harris,  or  his  representatives,  should  be  parties, 
and  that  the  plaintiff  ought  to  be  put  to  pursue 
his  remedies  against  the  personal  estate.  But 
while  this  argument  was  oeing  put,  it  was  sub- 
stantially admitted  (I  do  not  know  whether  it 
was  formally  admitted)  by  the  defendants'  counsel 
that  the  plaintiff  had  lost  all  rights  against  the 
personal  estate.  Whether  that  was  admitted  or 
not,  it  is  clear  that  the  plaintiff  had;  and  no 
demand  could  be  made  against  the  personal 
estate  at  the  present  time.  The  defendants' 
counsel  in  the  argum<snt  seemed  to  lose  sight  of 
this,  namely,  that  the  persons  entitled  to  the  land 
comprised '  in  the  settlements  could  at  any  time 
themselves  have  instituted  proceedings  to  have 
the  personal  estate  applied,  as  they  say  it  ought 
to  have  been  applied,  in  priority  to  the  real 
estate.  It  would  be  an  idle  and  worse  than  an 
idle  thing,  to  say  that  the  plaintiff  coald  not 
succeed  against  the  estate  in  respect  of  which  he 
has  a  charge  because  he  did  not  bring  forward 
somebody  aa  party  to  the  action  against  whom  he 
could  have  no  demand.  Then  it  was  said,  that  in 
someway  other  or  the  administration  suit,  to  which 
I  have  not  yet  referred,  affected  the  plaintiff's  right. 
1  believe  it  was  put  in  some  way  or  other  as  part 
of  the  case  for  the  abandonment.     I  will  just 


mention  what  took  place.  Before  Charles  Fletcher 
BuUivant  became  of  age  an  action  was  instituted  in 
his  name  as  an  infant,  for  the  purpose  of  adminis- 
tering the  real  and  personal  estate  of  the  testator. 
That  action  proceeded  as  far  as  decree  in  1818, 
which  was  of  a  general  nature.  What  took  place 
afterwards  is  not  shown.  I  believe  there  was 
an  answer,  and  it  was  said  there  was  a  master's 
report,  but  if  there  was  a  report  the  defendants 
cannot  produce  it,  nor  give  any  evidence  of  it 
whatever.  It  is  plain,  having  regard  to  the  deed 
which  I  have  already  mentioned,  viz.,  the  release 
to  Harris  the  trustee  in  1823,  that  that  adminis- 
tration action  was  allowed  to  drop.  It  is  also 
quite  plain  with  regard  to  the  interest  of  the 
infant  who  was  entitled  both  to  the  real  and  the 
personal  estate,  and  who  would  have  been  bene- 
ficially interested  in  the  reversion  which  the 
testator  says  he  had  in  the  bond,  not  to  have 
raised  the  bond  so  long  as  it  remained  undeter- 
mined whether  he  himself  would  take  the  capital 
of  the  bond.  That  event,  as  I  say,  did  not  take 
place  until  just  before  the  date  of  Story's  deed. 
The  persons  entitled  then  to  the  benefit  of  the 
bond  were  not  bound  to  go  in  in  that  action,  and 
did  not  go  in  in  that  action.  I  am  really  at  a  loss, 
therefore,  to  conceive  how  any  thing  that  took 
place  in  that  suit  could  in  any  way  affect  their 
right.  There  were  some  other  points  that  were 
raised,  but  I  consider  that  I  nave  sufiSciently 
disposed  of  them  during  the  argument,  and  I  will 
not  incumber  my  judgment  by  dealing  with  them 
further.  The  result  therefore  is,  that  the  plaintiff 
is  entitled  to  a  valid  charge  in  equity  for  the 
1400!.  on  the  lands  comprised  in  the  two  settle- 
ments, and  there  must  be  a  declaration  to  that 
effect.  Of  course,  the  plaintiff  will  be  entitled 
to  interest  from  the  last  payment.  L  understand 
that  it  was  paid  up  to  the  very  day  of  the  death 
of  Charles  Fletcher  Bullivant.  It  will  be  interest 
from  his  death  therefore.  Then  there  will  be 
(because  the  point  has  been  determined;  a  direct 
statiCment  in  the  judgment  to  the  effect  that  the 

Elaintiff  is  not  entitled  to  recover,  as  against  the 
inds  comprised  in  the  first  settlement,  the  570L 
Of  course,  with  regard  to  Sir  Arthur  Watson's 
client,  he  is  liable  to  pay  the  570!.  by  virtue  of 
another  obligation.  I  am  not  asked  to  deal  with 
that  now.  The  plaintiff  has  a  right  to  recover 
the  570!.  as  against  the  lands  comprised  in  tho 
other  settlement ;  but  that  of  coui'se  would  only 
be  subject  to  the  term.  That  question  has  not 
been  raised  as  to  the  term.  The  negative  as  to 
the  570!.  is  only  with  regard  to  the  first  settle- 
ment— the  settlement  creating  the  life  interest. 
That  will  not  prejudice  the  persons  entitled  to 
the  term,  because  they  would  be  entitled  to  set  up 
a  term  as  against  that  arrear ;  but  I  am  not 
deciding  that  at  all.  I  say  nothing  about  it, 
therefore,  iu  the  judgment.  For  the  purpose  of 
convenience  in  working  out  the  judgment,  Mr. 
Beale's  clients  are  willing  to  accept  (subject  to 
what  I  am  about  to  mention)  the  appointment. 
The  judgment  should  go  on  of  course  to  direct 
the  principal  and  interest  to  be  raised  by  mort- 
gage or  sale,  and  then  by  an  arrangement,  which 
may  be  mentioned  on  the  face  of  the  judgment, 
the  lands  are  to  contribute  to  this  debt  in  th» 
proportions  which  have  been  agreed  upon,  but 
that  is  to  be  without  prejudice  to  any  question 
as  between  the  co-defendants.  So  that,  if  Mr. 
Beale's   clients    and   Mr.    Bomer's   clients  are 
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'«atitled,  as  they  have  sng^ested  more  than  once 
in  argument,  to  call  upon  Sir  Arthur  Watson's 
client  to  indemnify  them  against  the  demand, 
that  would  be  left  open.  There  will  be  proper 
directioiiB,  therefore,  for  raising  the  money,  and 
for  convenience  it  will  be  raised  in  the  way  I 
have  mentioned.  That  will  be  very  convenient 
to  the  parties  interested  under  the  jt^rtition  suit, 
because  they  are  selling  or  about  to  sell  (I  am  not 
quite  sure  whether  there  has  been  a  sale)  their 
property,  and  they  would  like  to  have  their  fund 
«lear.  There  is  ample,  as  I  understand,  in  both 
the  estates  to  raise  the  money  in  the  proportions 
mentioned.  Then  of  course  the  plaiutm  recovers, 
«8  part  of  his  demand,  the  costs  of  this  action. 

Solicitor  for  the  plaintiff,'  Walter  Justice. 

Solicitors  for  the  defendants  W.  C.  Fooks  and 
P.  M.  Walters,  Walters,  Deverell,  Walters,  and 
Wood. 

Solicitor  for  defendants  F.  Burton  and  F.  J. 
Burton,  Frith  Needham. 

Solicitor  for  the  defendant  S.  Ghrimes,  Waller 
■Jvutiee. 


Thursday,  June  16, 1887. 

(Before  Chittt,  J.) 

.Be  De  LA  Hunt  and  Penkingtoh's  Coktract.  (a) 

Will  —  Construction —  Oift  of  all  my  interest  — 

Inlierit/ince — WiU  made  hefore  1   Vict.  c.  26— 

Contingent  interest. 

A  testator  in  a  will  made  before  the  Wills  Act  gave 
and  bequeathed  "  all  the  interest  of  my  houses  and 
eoUa^es  situated  as  follows."  He  then  proceeded 
to  dispose  of  this  property,  which  was  copyhold, 
and,  after  giving  life  interests,  concluded  leith  a 
gift  to  T.  S. 

.Meld,  that  the  words  "all  my  interest"  at  the 
commencement  of  the  wiU  ran  through  the  whole 
will,  and  were  not  in  the  nature  of  a  recital 
merely,  and  that  T.  8.  took  tli^fee. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act  1874  for  a  declaration  that  under  the 
will  of  Thomas  Stevens,  dated  the  13th  April 
1836,  Thomas  Stevens  De  la  Hunt  and  his  sister 
Charlotte  Ann  Langley  were  entitled  as  co-tenants 
to  certain  hereditaments  held  of  the  Manor  of 
Bushey  for  a  customary  estate  in  fee  simple 
therein,  subject  only  to  the  customary  life  estates 
therein  of  Marinah  Stevens,  the  widow,  and 
Charlotte  Ann  De  la  Hunt,  one  of  the  daughters 
■of  the  testator. 

Thomas  Stevens  by  his  will  gave  and  bequeathed 

All  the  interest  of  my  hoases  and  cottages  sitn&ted  as 
follows  :  the  cottage  at  Banstable,  in  the  county  of 
Bedfordshire,  the  honses  and  cottars  at  Bnshey,  in  the 
ooonty  of  Hertfordshire,  the  hoaees  in  Oxford-street, 
and  the  hoosea  in  Goswell-street,  the  annuity  bought  of 
John  Horner,  and  all  the  honsehold  furniture,  plate,  and 
linen,  to  my  dear  wife  Uarinah  Stevens,  as  long  as  she 
may  live  (tie),  after  my  jnst  debts  and  funeral  expenses 
are  paid.  The  furniture  I  crive  to  my  dear  wife  Marinah 
Stevens  to  give  to  her  two  daughters  Charlotte  Ann  De 
la  Hunt  and  Muinah  EUen  Young  as  she  may  think 
proper ;  and  after  my  dear  wife's  decease  I  give  and 
Oeqneath  to  my  daughter  Charlotte  Ann  De  la  Hunt  the 
large  house  and  outbuildings,  paddocks  and  garden,  &,o., 
now  in  the  oooupation  of  Mr.  George  Bogne,  let  as  a 
jnohool ;  the  cottages  now  in  the  occupation  of  Mr.  James 
Hill,  bricklayer,  and  William  Monk,  gardener,  with  the 
fronfawee  siztv  yards  down  the  road,  for  her  own  use, 
and  after  her  decease  to  her  child  Thomas  Stevens  De  la 

(a)  Bcported  by  Q.  Wiuir  Kno,  Esq.,  B«rrls««r«t-Law. 


Hunt,  in  case  of  children  share  alike  when  they  aie  of 
age.  The  White  Cottage  I  live  in,  and  next  door,  with 
garden,  paddock,  and  outbuildings,  I  give  to  my  daughter 
Marinah  Ellon  Young,  all  the  interests  of  the  homes  in 
OosweU-street,  likewise  the  cottages  at  Dunstable,  as 
long  OS  she  may  live,  and  after  her  decease  to  her 
obildren  to  share  alike  when  they  are  of  age.  In  ease 
Marinah  Ellen  Young  shall  die  without  issue  her  hnsband 
James  Young  to  receive  the  interest  as  long  as  he  may 
live,  and  after  his  decease  to  go  to  the  children  « 
Bichard  and  Charlotte  Ann  De  la  Hunt. 

The  testator  died  on  the  10th  Sept.  1839. 

By  deed,  dated  in  1844,  Marinah  Stevens,  the 
widow,  enfranchised  the  hereditaments  above 
mentioned,  having  been  some  time  previoudy 
admitted. 

Charlotte  Ann  De  la  Hunt  died  in  1842  having; 
had  two  children  only,  Thomas  Stevens  De  U 
Hunt  (the  vendor),  who  was  bom  in  1833,  and 
Charlotte  Ann  De  la  Hunt,  now  Charlotte  Ann 
Langley,  widow,  who  was  bom  in  1835.  By  an 
indenture  of  conveyance,  dated  the  31st  March 
1885,  the  whole  of  the  estate  and  interest  of  C.  A 
Langley  in  the  above-mentioned  hereditaments 
became  vested  in  Thomas  Stevens  De  la  Hunt, 
the  present  vendor. 

In  June  1887  Thomas  Stevens  De  la  Hunt  con- 
tracted to  sell  as  absolute  owner  the  property  at 
Bushey,  comprised  in  the  will,  to  William  Pen- 
nington for  8501.,  and  a  question  was  raised  by 
the  purchaser  that,  on  the  true  construction  of 
the  tiestator's  will,  the  vendor  had  only  a  life  estate 
in  the  property.  This  summons  was  taken  out  to 
determine  this  question. 

Samuel  Stephens  for  the  vendor. — ^The  question 
is,  whether  the  words  "all  the  interest"  are 
sufficient  to  pass  the  inheritance.  We  say  that 
they  are.    He  cited 

GaU  V.  EadaiU,  6  Bing.  323 ;  1  Hoo.  &  Sc  436 ; 
Doe  V.  Gwillim,  5  B.  &  Ad.  122. 

Bibton,  for  the  purchaser,  contra,  referred  to 

Jarman  on  Wills,  vol.  1,  p.  805 ;  vol.  2,  4th  edit  p. 

281; 
Clemett  v.  Briggs,  16  East,  406. 

Chittt,  J. — This  is  a  question  of  construction. 
The  will  is  under  the  old  law,  and  there  must  be 
found  words  to  carry  the  estat«.  The  question  is 
whether  there  is  a  sufficient  gift  of  the  inheritanoe. 
The  will  is  not  well  framed.  The  testator  com- 
mences by  this  gift,  which  is  a  gift,  not  a  recital: 
"  I  give  and  bequeath  all  the  interest  in  my 
houses  and  cottages  situated  as  follows."  I  think 
the  words  "  as  follows  "  there  do  not  refer  to  the 
situation  of  the  cottages  alone,  although  it  may 
include  the  situation,  but  that  the  words  "as 
follows"  refer  to  what  comes  afterwards  with 
reference  to  the  subsequent  gifts,  so  that  I  read 
it  "  I  give  all  the  interest  "  which  is  quite  equiva- 
lent to  "my  estate  and  interest,"  words  quite 
sufficient  to  carry  the  inheritance  of  copyholds. 
"I  bequeath  all  the  interest  in  my  houses  and 
cottages  as  follows,  and  they  are  situated  as 
follows."  Then  he  proceeds  to  make  this  dio- 
tion.    His  wife  takes  a  life  interest,  and  then 

e  comes  to  dispose  of  the  property  which  he  has 
previously  described  by  giving  part  to  «Bie 
daughter  and  part  to  another.  "  After  my  wife's 
decease,"  he  says,  "  I  give  and  bequeath  to  my 
daughter  Charlotte  the  large  house  and  oat- 
buildings,"  and  so  forth.  Then  there  are  words 
which  follow  which  are  descriptive  only  of  the 
lands  and  houses  themselves,  words  altogether 
insufficient  to  pass  the  fee  or  inheritance,  and  at 
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the  end  of  the  description  he  says  "  for  her  own 
use."  That  shows  clearly  that  he  only  means  her 
to  have  it  for  her  life,  "  and  after  her  decease  to 
her  child  Thomas  Stevens  De  la  Hunt,  in  case  of 
children  share  and  share  alike  when  they  are  of 
age."  There  he  stops  and  makes  no  farther  dis- 
position of  the  large  house  and  other  properties 
iDolnded  in  this  part  of  his  will,  but  he  proceeds 
to  make  a  disposition  of  other  parts  of  which  he 
has  made  his  wife  tenant  for  life,  and  he  says, 
"The  White  Cottage  I  live  in,"  and  so  on,  "I 
give  to  my  daughter  Mary  Ann  all  the  interest 
of  houses  in  Goswell-street  so  long  as  she  may 
live,  and  after  her  decease  to  her  children, 
share  and  share  alike  when  they  are  of  age."  In 
case  Mary  Ann  should  die  without  issue  her 
husband  is  to  derive  the  interest  so  long  as  he 
may  live,  and  after  his  decease  it  is  to  go  to  the 
children  of  Bichard  and  Charlotte.  I  think,  on 
the  proper  constrnction  of  this  will,  that  intro- 
ductory devise  (and  at  the  risk  of  repetition,  I 
say  it  IS  not  a  recital  but  a  devise)  is  a  devise  of 
all  the  interest,  and  it  runs  through  the  whole  of 
the  rest  of  the  will,  and  it  is  not  the  less  so  because 
in  the  disposition  in  favonr  of  his  daughter  Mary 
Ann  the  word  "  interest "  occurs  again.  It  is 
not  of  course  a  technically  framed  will,  but  I 
think  the  intention  is  su£5ciently  shown.  There- 
fore I  read  the  term  "  interest  "  as  being  incor- 
porated in  the  gift  of  the  property  which  goes  to 
his  daughter  Charlotte  expressly  for  life,  and  I 
cannot  say  that  Charlotte  takes  the  fee  or  the 
inheritance,  becanse  she  takes  it  expressly  for 
life,  bat  I  do  say  that  her  child  Thomas  Stevens 
De  la  Hunt  does  take  the  inheritance.  The 
result  is  that  the  inheritance  is  disposed  of. 
But  Mr.  Bibton  raises  another  point,  and  he  says 
that  it  is  a  contingent  remainder  in  the  copyhold 
which  faUed  by  reason  of  the  contingency  not 
having  occurred  when  the  prior  estates  deter- 
mined, the  facts  being  that  the  widow  outlived 
the  daughter  Charlotte,  and  then  that  Thomas, 
the  child  named,  was  seventeen  years  of  age,  and 
another  child,  who  is  not  named  in  the  will,  but 
who  had  been  born  in  the  testator's  lifetime,  and 
indeed  before  his  will  was  executed,  was  also 
alive  and  under  age.  Under  these  circumstances 
he  says  the  gift,  being  a  contingent  remainder, 
fails.  That  involves  this  point  of  construction: 
Do  the  words  "  when  they  are  of  age  "  apply  to 
both  the  children  P  I  think  grammatically  they 
do  not.  I  think  the  words  do  not  apply  to 
Thomas  Stevens  de  la  Hunt,  and  I  say  that,  not 
merely  from  the  reading  of  the  clause  in  which 
he  is  named,  but  by  reason  of  the  comparison 
which  I  am  entitled  to  institute,  and  I  do  institute, 
between  that  clause  and  the  disposition  which  I 
have  already  read  with  reference  to  his  daughter 
Mary  Ann.  There  he  gives  to  her  children  share 
and  share  alike,  when  they  are  of  age ;  but  inten- 
tentionally,  as  I  read  the  will,  giving  them  a 
contingent  interest,  and,  knowing  he  has  done 
that,  he  makes  provision  in  case  Mary  Ann  dies 
without  issue.  There  is  no  such  provision  in  the 
case  of  the  children  of  Charlotte.  I  think  the 
right  reading  is:  "I  give  after. the  decease  of 
Charlotte  the  estate  of  inheritance  to  her  child 
Thomas,  and  if  there  are  other  children  then  they 
are  to  come  in,  share  and  share  alike,  when  they  are 
of  age."  The  result,  therefore,  is,  that  I  hold  that 
the  vendor  is  right.  I  am  not  asked  to  say 
whether  this  is  a  case  which  I  ought  not  to  decide 


between  vendor  and  purchaser.    I  have  decided 
the  question  as  it  is  put  before  me. 

Solicitors:  Richard  Hewlett;  Woodbridge  and 
Sons.  

Friday,  July.  1, 1887. 

(Before  Chitty,  J.) 

The  London  and  Tokkshike  Banking  Company 

V.  Pbitt.  (o)  . 
Bond  ^-  Condition  —  Agreement  —  Injunction  — 
Fenaliy  —  Lifpndaied   damages  —  Restraint    of 
trade. 
The  plaintiffs  were  hankers  at  Leeds,  and  appointed 
the  defendant  their  hank  manager  there.     The 
defendant  executed  a  hand  in  10002.  to  the  plain- 
tiffs, which  was  conditioned  to  be  void  if  the 
defendant,  after  quitting  the  plaintiffs'  service, 
sliotild  not  enter  into  similar  employ  toithin  a 
certain  tim,e  and  distance.     The  defendant  com- 
mitted a  breach  of  the  condition,  and  contended 
that  the  plaintiffs'  only  remedy  was  to  recover  the . 
penalty  of  the  bond. 
Seld,  that  the  condition  of  the  bond  was  indepen- 
dent  evidence  of  an  agreement  sufficient  to  main- 
tain  an  injunction. 
The  plaintiffs,  who  were  a  banking  company,  in 
December  1882  appointed  the  defendant  manager 
of  a  branch  bank'  they  had  at  Leeds. 

In  March  1884  the  defendant  executed  a  bond 
in  the  penal  sum  of  10002.  to  the  plaintiffs,  con- 
taining a  recital  that  the  plaintlCFs  had  agreed  to 
employ  the  defendant  as  the  manager  of  their 
branch  bank  at  Leeds  upon  his  entering  into  a 
bond  with  the  thereinafter-mentioned  condition 
for  the  faithful  discharge  by  the  defendant  of  his 
daties  as  manager,  and  for  his  observance  of 
other  terms  stipulated  for  by  the  plaintiffs. 

The  condition  of  the  bond  was  that  the  defen- 
dant should  not  daring  the  space  of  twelve  calen- 
dar months  next  after  his  quitting  his  post  with  , 
the  plaintiffs  at  Leeds  take  any  other  bankings' 
appointment  within  a  radius  of  five  miles  from 
Ijeeds. 

The  defendant  resigned  his  post  at  the  plain- 
tiffs' bank,  and  immediately  accepted  an  appoint- 
ment as  sub-manager  of  another  bank  at  Leeds, 
and  the  plaintiffs  now  moved  for  an  interlocutory 
injunction  to  restrain  the  defendant  from  acting 
in  breach  of  his  agreement  with  them.  There- 
was  evidence  adduced  of  an  agreement  by  the 
defendant,  when  he  accepted  his  appointment, 
not  to  accept  a  similar  appointment  alter  quitting 
the  service  of  the  plainti^s,  and  to  execnte  a  bond 
to  that  effect. 

The  main  question  now  argued  was  whether 
the  condition  in  the  boDd  was  an  independent 
agreement  on  which  the  motion  for  an  injunction 
could  be  founded. 

Bomer,  Q.C.  and  Carson  for  the  plaintiffs.— 
We  have  only  to  show  an  existing  agreement 
which  is  binding  on  the  defendant.  We  submit 
that  there  is  an  actual  agreement  contained  in 
the  bond  itself,  without  the  necessity  of  having 
reconrce  to  the  independent  agreement,  and  that 
we  are,  consequently,  entitled  to  the  injunction 
asked  for : 

Graveley  v.  Bernard,  80  L.  T.  E«p.  N.  8.  863 1 

L.  Bep.  18Eq.  518; 
Howard  v.  Woodward,  11  L.  T.  Eep.  N.  S.  414. 

(a)  Bcported  by  Q.  WxLBT  KtHO,  Eaq., 
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Maclean,  Q.C.  and  Upjohn  for  the  defendant. — 
The  proper  remedy  for  the  plaintiffs  is  to  sae  on 
the  penalty  of  the  hond.  In  Oraveley  v.  Bernard 
the  bond  in  dispnte  expressly  referred  to  a  recited 
agreement  as  consideration  for  the  bond. 

Chxttt,  J. — In  my  opinion  the  plaintiffs  have 
shown  that  there  was  an  agreement  by  the 
defendant,  and  that  the  bond  was  given  as  an 
additional  security.  But,  whether  that  be  so  or 
not,  I  have  no  aifficulty  in  deciding  that  the 
plaintiffs  are  entitled  to  an  injunction  on  the 
bond  itself.  The  right  way  of  construing  the 
bond  is  to  construe  its  condition  as  containing  an 
agreement.  That  there  was  an  agreement  con- 
tained in  the  bond  is  also  shown  by  the  recitals  in 
the  bond.  I,  however,  do  not  feel  compelled  to 
rely  on  the  existence  of  recitals.  I  think  it  is 
quite  sufficient  to  look  at  the  condition,  and, 
bearing  in  mind  the  circumstances  under  which 
the  bond  was  given,  and  the  intention  of  the 
parties,  I  think  that  the   fair  way  of   looking 

,  at  the  bond  is  to  take  the  agreement  as  existing 
in  the  condition  itself.  That  was  what  was  done 
in  Oraveley  v.  Bernard.  In  that  case  the  bond, 
for  all  practical  purposes,  contained  no  recitals, 
and  all  that  the  plaintiff  relied  on  was  the  condi- 
tion of  the  bond.  It,  however,  appears  from  the 
report  that  the  able  counsel  for  the  defendant 
felt  themselves  unable  to  argue  the  case  on  that 
gronnd,  and  were  compelled  to  admit  that  the 
defendant's  sole  chance  of  escape  was  to  show 
that  there  was  no  consideration  for  the  bond. 
The  Master  of  the  Rolls'  observation  iu  that  case, 
that  the  sole  question  was  whether  there  was  a 
sufficient  consideration  for  the  bond,  is,  to  my 
mind,  tantamount  to  a  clear  expression  on  his 
part  that  the  agreement  conld  be  extracted  from 
the  condition  of  the  bond.  Howard  v.  Woodward 
(uM  ruj).),  when  examined,  is  also  an  authority  to 
the  same  effect,  although  there  was  a  stipulation 
there  which  does  not  occur  here — namely,  that 

*the  penalty  should  be  a  full  sum  of  lOOOZ.  as 
liquidated  damages.  I  therefore  hold  that  there 
is  an  agreement  by  the  defendant,  and  the  plain- 
tiffs are  entitled  to  an  injunction. 

Solicitors  for  the  plaintiffs,  Bompat,  Bitehoff, 
Dodgaon,  and  Coxe. 

Solicitors  for  the  defendant,  Torr,  Janeways, 
«nd  Co.,  agents  for  Middleton  and  Sons,  Leeds. 


Tuesday,  Oct.  25,  1887. 

(Before  North,  J.) 

Easton  «.  London  Joint  Stock  Bank,  (a) 

Coats — Refreshers    to    counsel — Power   of   taxing 

mastet^Order  LXV.,  r.  27  (30)  (48). 
An  action  was  heard  before  the  Court  of  Appeal  on 
appeal  from  the  Chancery  Division.  After  a 
hearing  of  four  days  the  appeal  was  dismissed  with 
costs.  In  their  biU  of  costs  carried  in  for  taxation 
the  defendants'  solicitors  included  refreshers  to 
counsel  during  the  hearing  in  the  Court  of  Appeal. 
The  refreshers  were  disallowed  by  the  taxing 
master  on  the  ground  that  in  appeals  in  the 
Court  of  Chancery  refreshers  were,  under  the  old 
practice,  never  allowed,  and  that  by  the  present 
rules  of  court  the  same  practice  mv^  prevail  inike 
ease  of  appeals  from  the  Chancery  Division. 

(a)  Beported  by  A.  1.  Spenoib,  Eaq.,  BurlsteMtULav. 


Sdd,  that  the  taxing  master  was  wrong  in  thiniing 
he  had  no  power  to  aUow  the  refreshers ;  that  &e 
ease  of  Svendsen  v.  Wallace  (53  L.  T.  Rep.  N.  8. 
565 ;  16  Q.  B.  Div.  27)  showed  that  suck  fees 
were  allowed  in  appeals  from  the  Queen's  Bench 
Division,  and  that  the  most  convenient  praetiee 
is,  that  the  same  rule  should  apply  to  appeals 
from  any  division  of  the  High  Court  of  Justice. 

This  was  a  summons  by  the  defendants  the 
London  Joint  Stock  Bank,  that  the  objections  of 
the  defendants  to  the  taxation  of  costs  by  the 
taxing  master  in  this  action  might  be  allowed, 
and  that  it  might  be  referred  back  to  the  taxing 
master  to  vary  his  certificate. 

The  action  was  heard  b^  the  Court  of  Appeal 
on  appeal  from  the  decision  of  Pearson,  J.  on 
Oct.  29,  30,  Nov.  1  and  2,  1886,  and  the  app»l 
was  dismissed  with  costs  against  the  plainti&. 

The  defendants  carried  in  a  bill  of  costs  which 
included  refreshers  to  their  counsel  for  Oct.  30 
and  Nov.  1  and  2. 

Upon  the  costs  being  taxed  the  taxing  master 
disallowed  these  refreslier  fees.  The  defendants 
objected  to  the  disallowance,  giving  the  following 
reasons  for  their  objection  : 

It  has  been  the  pnustioe  in  proper  oases  to  allov 
refreshers  to  connsel  in  the-  Conrt  of  A^eal,  and  this 
practice  is  Banotioned  by  Order  LXV.,  r.27  (30),  and  by 
the  jadgments  delivered  in  the  caae  of  Svendsen  ▼. 
Wallace  (16  Q.  B.  Dir.  29,  30). 

The  taxing  master's  answer  to  these  objections 
was  as  follows : 

The  case  of  Svendsen  t.  Wallaea  (S3  L.  T.  Bap.  N.  S. 
565 ;  16  Q.  B.  Biv.  97)  does  not  apply  to  appeals  in  the 
Chakcery  BiTision.  In  the  Conrt  of  Cluuicery  befen 
tiie  oral  examination  of  witnesaea  in  the  conrt,  daily 
refiesbets  were  never  alloirad,  nor  paid.  In  Harrison  r. 
Wearing  (41  L.  T.  Bep.  N.  S.  376 ;  11  Ch.  Dir.  206)  the 
decision  and  reasoning  of  Jessel,  H.B.  are  quite  opposed 
to  the  allowance  of  daily  refreshers  on  appeals. 

Rawlins  for  the  London  Joint  Stock  Bank.— 
The  question  is,  whether  refresher  fees  can  be 
allowed  in  actions  in  the  Chancery  Division  in 
respect  of  the  hearing  in  the  Court  of  Appeal 
The  taxing  master  is,  by  Order  LXV.,  r.  27, 
(30),  authorised  to  allow  proper  fees  for  work 
done.  The  taxing  master  refers  to  Harrison 
T.  Wearing  (ubi  sup.),  but  the  case  is  really 
covered  by  Svendsen  v.  Wallace  {ubi  sup.),  which 
shows  that  refresher  fees  may  be  allowed  on  an 
appeal.  The  Appeal  Court  is  one,  and  the  same 
practice  must  prevail  whether  the  appeal  is  from 
the  Chancery  or  Queen's  Bench  Division : 

Brown  v.  Beweli,  4i  L.  T.  Bep.  K.  S.  41;  16  Ch. 

Div.  517. 

Orosvenor  Woods  for  the  plaintiff,  the  Earl  of 
Sheffield. — It  was  decided  in  Svendsen  v.  Wallaes 
{ubi  sup.)  that  the  old  practice  as  to  refreshers 
ought  to  prevail.  In  tne  old  Court  of  Chancery 
refreshers  were  never  allowed  on  appeal,  and 
there  is  no  reason  for  allowing  them  now.  There 
is  no  intention  shown  in  Svendsen  v.  Wallace  to 
alter  the  former  practice  as  regards  appeals  from 
the  Chancery  Division.  Order  LXV.,  r.  27  (37), 
shows  that  it  was  meant  that  the  old  practice, 
as  it  existed  prior  to  the  Judicature  Act,  should 
prevail  save  in  so  far  as  it  had  been  expressly 
altered  by  the  Act  or  rules.  [Nokth,  J. — ^It  is 
the  same  Conrt  of  Appeal  now  which  hears 
appeals  from  the  Chancery  Division  and  from  the 
Queen's  Bench  Division.]  It  has  never  been  the 
practice  to  allow  refreshers  in  this  kind  of  case. 
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The  Chancery  practice  is  the  most  oonTenient, 
and  should  prevail.  The  case  of  Edgington  y. 
FUzmauriee  (33  W.  B.  913)  is  in  my  favoar. 

NoBTH,  J. — ^The  Conrt  of  Appeal  is  now  one 
court  trhieh  entertains  appeaJs  from  various 
branches  of  the  High  Court  of  Justice.  Kearly 
all  the  rases  before  that  court  are  cases  in  which 
there  is  no  vivd  voce  evidence.  It  wonld  be 
eztremelv  inconvenient  if  the  rule  as  to  the  costs 
to  be  allowed  should  differ  according  to  what 
division  the  appeeJ  might  have  come  from.  The 
Bales  of  1883  seem  to  me  to  conntitute  a  com- 
plete code  upon  the  allowance  of  costs.  In 
Svendten  v.  WaUaee  (libi  (ui).)  the  question  arose 
as  to  whether  refreshers  could  be  allowed  on  appeal 
or  not,  and  it  was  decided  that  they  could, 
although  the  taxing  master  had  held  tnat  they 
ought  to  be  altogether  disallowed.  I  understand 
that  the  tozine  master  here  has  held  that  no 
refreshers  can  oe  allowed  on  an  appeal  from  the 
Chancery  Division.  I  think  his  decision  cannot 
he  upheld.  The  principle  to  be  attended  to  is 
the  principle  that  the  practice  should  be  the 
same  in  all  the  courts.  That  principle  has  been 
followed  out  in  many  cases,  and  it  bias  been  laid 
down  that  in  case  of  a  difference  the  more  con- 
venient practice  should  prevail.  It  seems  to  me 
that,  inasmuch  as  in  a  case  more  than  two  years 
old  it  was  decided  that  refresher  fees  should  be 
allowed  on  appeal,  it  is  convenient  that  they 
should  be  allowed  in  appeals  from  either 
division.  It  is  said,  however,  that  the  mles 
forbid  the  allowance  of  refreshers  in  this 
case.  Sub-rule  30  of  Order  LXV.,  r.  27,  says, 
"  As  to  any  work  and  labour  properly  performed 
and  not  herein  provided  for,  and  in  respect  of 
which  fees  have  heretofore  been  allowed,  the  same 
or  siznilar  fees  are  to  be  allowed  for  such  work  and 
laboar  as  have  heretofore  been  allowed."  That 
role  does  not  keepup  any  distinction  between  the 
divisions  of  the  High  Conrt.  I  think  the  most 
convenient  prastice  should  be  followed,  and  that 
is  in  accordance  with  what  has  already  been 
decided.  I. do  not  say  here  that  refreshers  must 
necessarilv  be  allowed,  but  that  the  taxing 
master's  discretion  is  not  fettered  by  the  rules  as 
he  thought,  and  I  therefore  refer  it  to  him  to 
consider  what  ought  to  be  allowed. 

Solicitors  for  the  London  Joint  Stock  Bank, 
Clarke,  Ratoliru,  and  Co. 

Solicitors  for  the  Earl  of  She£Seld,  Wett,  King, 
Adams,  and  Co. 


Monday,  Oct.  31, 1887. 

(Before  Kxuswich,  J.) 

UxiOK  Bank  op  London  v.  Mttnstzh.  (a) 

Vendor  and  purehater — Sale  hy  a/aeiion — Fravdu- 

lent  bidder — Innocent  vendor — Bpecifie  perform- 

oMte — Tradiee — Text-hook*. 

The  plaintifft  being  mortgageee  had  told  the 
mortgaged  property  by  auction  to  the  defendant, 
and  brought  an  action  against  him  for  tpeet/io 
performance.  The  defence  was,  t]iat  one  B.,  at 
the  instigation  of  the  owner  of  the  equity  of  re- 
demplion,  had  fraudulently  hid  without  any 
intention  of  purchasing,  and  solely  to  keep  up  the 
biddings.  The  plaintiffs  tcere  not  cognisant  of 
the  alleged  fraud. 

<a)  Beportad  b;  F.  (}0l'l.D,  Eiq.,  BuTl«ter«(-I«w. 


Held,  assuming  the  fraud  proved,  that  it  was  no 

defence  to  the  action. 
Dictum  in  Fry  on  SpeeUie  Peirformance,  2nd  edit. 

p.  313,  pi.  699,  oonsidmd. 
Observation  by  the  Court  a*  to  the  citation  of  text' 

books  in  argwmemi. 
Thi  plaintiffs  as  vendors  claimed  against  the 
defendant  as  purchaser  specific  performance  of 
an  agreement  for  the  sale  of  certain  freehold 
premises  sold  by  auction.  The  plaintiffs,  being 
equitable  mortgagees  by  deposit  of  the  title  dee£ 
of  {inier  alia)  the  premises  in  question,  had 
brought  an  action  against  their  mortgagor,  and 
by  an  order  made  in  that  action  on  the  27th 
March  1886  it  was  directed  that  the  mortgaged 
premises  should  be  sold  by  public  auction  or 
private  contract,  the  plaintiffs  to  have  the  con- 
duct of  the  sale. 

Pursuant  to  the  said  order  the  plaintiffs  put 
np  the  premises  for  sale  in  five  lots  oy  auction  on 
the  11th  June  1886.  At  the  sale  the  defen> 
dant  bid  for  and  became  the  purchaser  of  lot  1, 
known  as  "  Storks  Nest,"  at  the  price  of  26101., 
paid  the  required  deposit,  and  by  his  agent  signed 
the  memorandum  of  purchase. 

The  abstract  was  delivered  and  certain  requisi- 
tions made  thereon  and  answered,  after  which  no 
further  requisitions  were  made,  or  objections 
taken,  within  the  time  fixed  by  the  conditions ;  but 
the  defendant  having  refused  to  complete,  the 

?laintiffs  brought  this  action  on  the  9th  Dec. 
886,  claiming  a  declaration  that  the  defendant 
had  accepted  the  title,  and  specific  performance. 

By  his  defence  and  counter-claim  the  defendant 
alleged  the  following  facts :  That  the  reserve 
price  at  the  auction  for  lot  1  beinsr  22501.  the 
defendant  bid  2270Z.  Thereupon  one  Brown  bid 
against  him,  and  Brown  having  bid  as  high  as 
26002.,  the  defendant  ultimately  bid  26101,  at 
which  price  the  defendant  was  declared  the  pur- 
chaser. The  defendant  alleged  that  Brown  waa 
employed  for  the  purpose  of  bidding  in  manner 
aforesaid  by  Mayall,  the  mortgagor  of  the  pro- 
perty; that  Mayall  had,  since  the  mortgage, 
become  bankrupt,  but  that,  his  estate  being  more 
than  su£Scient  to  meet  his  liabilities,  he  waa 
interested  in  obtaining  the  highest  possible  price 
for  the  property;  tlu»t  Brown's  bids  were  not 
made  bond  fide,  but  by  way  of  fraudulently 
running  np  the  biddings,  and  that  Brown  had 
not  either  the  intention  or  the  means  of  complet- 
ing a  purchase  should  he  have  been  declared  the 
purchaser  of  the  pronerty;  that  the  circum- 
stances under  which  ^rown  had  bid  were  not 
known  to  the  defendant  until  the  month  of  July 
1886.  The  defendant  counter-claimed  for  a  con- 
veyance to  himself  of  the  premises  at  the  price 
of  22701. 

The  action  now  came  on  for  trial,  the  argument 
being  confined  to  the  legal  rights  of  the  ptaintifEs 
and  defendant,  assuming  for  this  purpose  the 
existence  of  the  facts  relied  upon  by  the  defendant 
as  establishing  the  alleged  fraud.  It  was  not 
contended  that  the  plaintiffs  were  in  any  way 
cognisant  of  the  fraud. 

Lemon  for  the  plaintiffs. — It  is  admitted  that 
the  plaintiffs  themselves  are  innocent  vendors, 
and  there  is  no  authority  showing  that  a  vendor 
is  to  be  deprived  of  his  rights  to  specific  per- 
formance by  the  purchaser,  by  reason  of  the  fraud 
of  a  third  person.    In  Yrj  on  Specific  Perfor- 
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Union  Bank  of  London  «.  Munstbs. 
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mance,  2nd  edit.  313,  pi.  699,  the  learned  aathor 
says  :  "  Will  the  f  randalent  act  of  a  mere  stranger, 
to  which  the  plaintiff  was  neither  party  nor 
privy,  deprive  him  of  his  right  to  enforce  the 
performance  of  a  contract  F  The  question  has 
never,  it  is  believed,  been  jadioially  answered." 
Then  the  learned  author  proceeds  to  state 
that,  "  upon  the  general  equitable  principle  that 
no  person  though  innocent  can  derive  a  benefit 
from  the  fraud  of  another,  the  contract,  if  resting 
Absolutely  in  fieri,  could  not  be  enforced."  He 
referred  to 

Oohbett  T.  Srocfc,  20  Bea.  520 ; 

Weir  T.  Bell,  38  L.  T.  Bep.  N.  S.  929 ;  L.  Bep.  3  Ex. 

I)iT.238! 
Smith  y.  Clarice,  12  Yes.  477. 

Otteald  for  the  defendant. — ^This  sale  was  under 
the  order  of  the  court,  and  was  for  the  benefit  of 
«11  partien,  including  Mayall  the  mortgagor,  the 
plaintiffs  being  trustees  for  themselves  and  all 
parties  interested  in  the  sale.  It  is  admitted  for 
the  purpoee  of  the  argument  that  Mayall  was  in 
communication  with  Brown.  The  result  of  the 
increased  bidding  may  be  that  there  will  be  a 
surplus  coming  to  MayalL 

Lemon  was  not  called  upoa  to  reply. 

Kekzwich,  J. — As  I  am  going  to  decide  the 
'question  of  law  without  oral  evidence,  on 
Admitted  facts,  it  is  convenient  that  I  should 
state  what  I  consider  those  admitted  facts  to  be. 
The  Union  Bank  of  London  were  mortgagees  of 
the  property  in  question  in  this  action  and  of 
«ther  property.  They  were  plaintiffs  in  an  action 
for  foreclosure  or  sale,  and  in  that  action  an  order 
was  made  directing  a  sale  by  public  auction  or 
private  contract,  the  plaintiffs  having  the  con- 
duct of  that  sale  and  the  right  to  receive  the 
purchase  money,  which  was  to  be  paid  by  them 
into  court,  lii^.  Oswald  says  that  they  were  not 
the  sole  vendors ;  in  other  words,  as  he  also  put 
it,  that  they  were  trustees  for  the  other  parties 
to  the  action,  including  of  course  the  owner  of 
the  equity  of  redemption.  That  they  were 
trustees  is  true ;  that  they  were  not  the  sole 
vendors  I  do  not  agree.  I  think  that  they  were 
in  the  ordinary  sense  of  the  word  the  vendors, 
subject  to  all  the  liabUities  of  vendors  and  also 
possessing  all  the  rights  of  vendors.  The  pro- 
perty was  put  up  for  sale,  and  it  is  admitted  that 
the  defendant  Munster  bid  up  to  2270i.,  which 
was  somewhat  in  excess  of  the  reserve  price,  a 
price  properly  reserved.  It  seems  that  after  that 
there  were  further  bids  made  by  a  person  present 
in  the  auction-room  of  the  name  of  Brown,  and  I 
take  it  to  be  admitted  for  the  purposes  of  this 
argument  that  Brown  was  agent  for  Mayall,  and 
that  Mayall  was  the  owner  of  the  redemption 
with  a  possible,  however  remote,  interest  iti  the 
purchase  money  ;  that  is  to  say,  he  was  interested 
in  seeing  that  the  property  was  sold  for  the 
highest  possible  price,  in  order  that  on  taking  the 
mortgage  account  there  might  be  something 
coming  to  him  as  owner  of  the  equity  of  redemp- 
tion. I  take  it  to  be  admitted  further  that  Brown 
bid  without  the  slightest  intention  of  completing 
the  purchase  if  the  property  was  knocked  down 
to  him  and  a  formal  contract  entered  into,  and 
that  the  owner  of  the  equity  of  redemption  and 
his  agent  were  equally  incapable  of  performing 
the  contract.  That  this  was  dishonest  of  course 
admits  of  no  argument.    For  a  man  to  go  into  an 


anction-room  and  bid  either  a  large  or  a  small 
sum  for  a  property  when  he  knows  it  is  impos- 
sible for  him  to  complete  the  purchase  is  of  course 
dishonest.  There  is  no  question  here  of  any 
privity  of  the  vendors,  either  by  thamselves  or 
through  their  agent,  the  auctioneer,  or  otherwise 
with  that  dishonesty.  On  the  contrary,  the  bids 
were  accepted  by  the  auctioneer  as  regular  bona 
fide  bids,  and  Mr.  Oswald  has  added  a  fact  in 
argument  which  he  says  he  can  prove,  and  which 
would  conclude  that  beyond  question,  for  he  tells 
me  that  this  man  Brown  actually  signed  a  con- 
tract for  another  lot  at  the  same  sale  and  was 
accepted,  that  is,  by  the  auctioneer,  as  purchaser 
of  that  other  lot,  and  he  would  of  course  have 
been  accepted  by  the  auctioneer  as  the  purchaser 
of  this  lot  if  the  defendant  had  not  made  an 
advanced  bid.  Those  being  the  facts,  the  question 
is,  whether  the  defendant  can  avoid  his  contract 
for  purchase,  which  is  regular  in  form,  by  reason 
of  the  dishonesty  of  the  man  Brown  and  his 
principal  Mayall.  I  agree  that  it  is  the  duty  of 
vendors,  either  personMly  or  through  their  agents, 
to  see  that  an  auction  is  properly  and  honestly 
conducted,  but  I  think  it  also  the  duty  of  the 
purchaser  to  look  round  and  see  against  whom  he 
18  bidding ;  and  if  vendors  are  to  be  held  liable 
for  dishonest  biddings  there  is  at  least  some 
ground  for  saying  that  purchasers  should  beheld 
equally  liable.  The  argument,  however,  is  rested 
entirely  upon  one  passage  in  the  work  of  Fry,  LJ. 
on  Specific  Performance.  It  is  to  my  mind  much 
to  be  regretted,  and  it  is  a  regret  in  which  I 
believe  every  judge  on  the  bench  shares,  that 
text-books  are  more  and  more  quoted  in  court, 
and  some  judges  have  gone  so  far  as  to  say  that 
they  shall  not  be  quoted.  I  mean,  of  coarse, 
text-books  by  living  authors.  In  this  particular 
book  we  have  a  warning  against  it  by  the  learned 
author  himself.  I  cannot  forbear  quoting  the 
words  which  must  be  well  known  to  eveiyone, 
and  which  have  been  read  by  myself  many  times 
(Fry  on  Specific  Performance :  Preface  to  2iid 
edit.) :  "  There  is  one  notion  often  expressed 
with  regard  to  works  written  or  revised  by 
authors  on  the  bench,  which  seems  to  me  in  part 
at  least  erroneous,  the  notion  I  mean  that  they 
possess  a  ^tuisi-judicial  authority ; "  and  then  he 
points  out  a  reason  obvious  to  all  students  why 
that  is  BO.  In  the  passage  relied  upon  the  Lord 
Justice  refers  to  the  general  equittible  principle, 
and  then  on  that  rests  his  opinion  that  the 
fraudulent  act  of  a  mere  stranger  to  which  the 
plaintiff  was  neither  party  nor  ptivy  would 
deprive  him  of  his  right  to  enforce  toe  perform- 
ance of  the  contract.  If  that  position  wei« 
advanced  by  way  of  argument  at  the  bar,  counsel 
would  of  course  be  asked,  "  What  do  yon  mean 
by  the  fraudulent  act  of  a  mere  stranger  ?  "  One 
cannot  ask  this  qnestion  of  the  learned  aathor, 
and  it  may  be  that  the  learned  aathor  here  did 
not  think  it  wise  or  desirable,  there  being  no 
judicial  answer  to  the  question  he  puts,  to  go  into 
the  matter  more  fully ;  but,  in  my  opinion,  the 
fraudulent  act  of  a  mere  stranger  such  as  would 
deprive  a  vendor  of  his  right  to. enforce  the  per- 
formance of  the  contract  honestly  entered  into  by 
him,  must  be  something  more  than  the  mere  ^- 
honesty  of  a  person,  wnether  a  stranger  ornot, 
present  in  an  auction-room  who  makes  biddings, 
which  are  really  biddings  in  this  sense,  that  they 
might  and  probably  would, ,  if  no  advance  were 
digitized  by  ' 


TeK  18,  1888.] 

THE  LAW  TIMES. 

[Vol.  LVn..».  8.-879 

Q.B.  DiT.] 

Nbates  ahb  AiroTHVii  V.  Spoonek. 

[Q.B.  DiT. 

made,  lead  to  a  complete  legal  contract.  I  tbink 
there  mnet  be  something  more  than  t  lat  to 
constitute  a  fraudulent  act  within  the  meaning  of 
Fry.  L.J.  in  that  passage.  For  instance,  I  can 
'well  nnderstand  the  owner  of  a  bouse  adjoining 
that  which  is  offered  for  sale  thinking  it  desir- 
able, olthoagh  I  do  not  think  it  would  be  right, 
to  run  up  the  biddings  at  a  sale  of  that  house, 
in  ordei  that  if  he  desired  to  offer  his  own  for 
sale  he  might  thereby  be  able  to  get  a  higher 
price  for  it.  It  would  not  be  right  if  he  did 
not  intend  to  complete  the  purchase,  and  it 
certainly  would  not  be  right  if  he  had  not  the 
means  of  completing  the  purchase;  but  still 
an  act  of  that  kind,  though  dishonest,  does  not 
seem  to  me  to  be  of  that  fraudulent  character 
which  would  entitle  a  purchaser  to  avail  himself 
of  the  general  equitable  principle  that  no  person 
slthongh  innocent  can  derive  a  benefit  from  the 
fraud  of  another.  I  decide  this  case  on  that 
ground  without  in  the  slightest  degree  impugning, 
and  leaving  for  future  discussion  the  view  as 
stated  by  Fry,  L.J.,  or  rather  the  answer  given 
by  him  to  the  question  which  he  asks.  I  bold  that 
an  act  of  such  a  character  as  occurs  here  does 
not  come  within  the  fraud  to  which  he  refers. 
Having  said  so  much  I  think  it  right  to  give 
Mr.  Oswald  an  opportunity,  if  he  desires  it,  of 
proving  a  fraud ;  bat  I  think  that  I  have  clearly 
stated  the  fraud  which  he  alleges,  and  which  I 
have  assumed  to  be  proved  for  the  purposes  of 
the  argument,  and  of  course  he  will  understand 
that  if  he  proves  the  fraud  he  will  not  alter  my 
decision.  It  will  only  enable  him  to  take  the 
fects  before  another  court  in  a  proved  fsrm 
instead  of  an  admitted  form.  My  judgment  in 
any  case  will  bo  a  judgment  for  specific  perform- 
ance with  costs. 

Solicitors  for  the  plaintiffs,  Campbell,  Eeeuet, 
and  Hooper. 

Solicitor  for  the  defendant,  W.  Brewer. 


QUEEN'S  BENCH  DIVISION. 
Friday,  Nov.  4. 1887. 
(Before  Stephex  and  CHARUis,  JJ.) 
Neaves  and  another  v.  Spooler,  (a) 
Co»t»—Leta  than  202.  recovered  in  action  of  eon- 
tract  in  High  Court — Poxrer  of  judijfi  in  chamhere 
to  grant  coats  on  Higher  County  Court  tanle — 
Sect.  5  of  County  Court  Act  1867— Bula  12  of 
Order  LXV. 

In  on  action  of  contract  in  the  High  Court  to 
recover  tlie  sum  of  901.,  the  plaintiff  recovered  the 
sum  of  SI.  Qs.  9d.,  and  a  judge  in  chambers,  though 
refusing  to  allow  the  plaintiffs'  costs  on  the  High 
Court  scale,  allowed  the  plaintiffs'  costs  to  be 
taxed  on  the  Higher  County  Court  scale. 
Held,  that  the  order  was  bad,  ou  the  judge  had  no 
power  to  allow  the  costs  on  the  Higher  County 
Court  scale. 
Appeal    from    an    order  of    Kekewich,   J.,    in 
chambers,  made  on  Sept.  21. 

The  action  was  brought  in  the  ShefiSeld  District 
Registry  of  the  High  Court,  to  recover  a  sum  of 
901.  for  rent,  and  for  an  account  of  rents  which 
the  defendant  hod  collected  for  the  plaintiffs  as 
their  agent.     The   defendant  pleaded  a  set-off, 

lay  Beported  bT  BkHBT  Lkiqh,  Esq.,  BtrriiteiHit-Law. 


and  an  order  for  an  acoonnt  having  been  made,  the 
Registrar  certified  that  there  was  due  from  the 
defendant  to  the  plaintiffs  the  sum  of  31.  0«.  9d. 
The  defendant  paid  this  sum  into  court,  and  it 
was  -taken  out  oy  the  plaintiffs  in  satisfaction. 
The  plaintiffs  then  sent  in  a  bill  of  costs  for 
561. 1«.  7d.,  but  the  Registrar  refused  to  tax  it, 
on  the  ground  that  the  plaintiff  J,  having  recovered 
less  than  202.,  were  not  entitled  to  any  costs, 
unless  they  obtained  an  order  from  a  judge  for 
the  same. 

Thereupon  the  plaintiffs  applied  to  Kekewich,  J.^ 
in  chambers,  for  an  order  to  allow  costs,  but  the 
learned  judge,  believing  it  was  not  a  case  which 
ought  to  have  been  brought  in  the  High  Court, 
refused  to  allow  costs  on  the  High  Court  scale, 
but  instead  thereof  he  allowed  the  costs  on  the 
Higher  County  Court  scale,  that  is,  scale  (B.) 

The  defendant  appealed. 

T.  W.  Chitty  for  the  defendant. — ^I  submit  that 
the  effect  of  sect.  5  of  the  County  Court  Act 
1867,  and  rule  12  of  Order  LXV.,  is  to  establish  two 
scales  of  costs.  Sect.  5  of  the  Act  of  1867  says, 
that  if  in  any  action  of  contract,  commenced  in 
the  High  Court,  the  plaintiff  recover  less  than 
20/.,  he  shall  get  no  costs,  unless  he  obtain  an 
order  for  costs  ;  and  rule  12  of  Order  LXV.  pro- 
vides that  in  actions  where  the  plaintiff  recovers  a 
sum  not  exceeding  501.,  he  shall  be  entitled  only 
to  County  Court  costs,  unless  he  obtain  an  order 
for  High  Court  costs.  So  that  the  effect  is,  that 
if  the  plaintiff  recovers  less  than  502.  he  gets 
only  County  Court  costs,  unless  there  is  an  order; 
and  if  he  recovers  less  than  202.  he  gets  no  costs 
at  all,  unless  there  is  an  order.  If  this  were  not 
so  rule  12  would  repeal  sect.  5  of  the  Act.  loom- 
plain  that  the  learned  judge  made  the  defendant 
pay  costs  on  the  Higher  County  Court  scale.  He 
thought  that  there  was  no  sufficient  reason  for 
bringing  the  action  in  the  High  Court,  and 
that  he  ought  not  to  give  Hign  Coui-t  costs, 
and  he  expressly  refused  to  give  High  Court 
costs.  I  submit  that,  having  refused  to  give 
High  Court  costs,  he  had  uo  power  to  giv» 
costs  on  the  Higher  County  Court  scale. 

Morton  Daniel  for  the  plaintiffs. — I  rely  on 
the  terms  of  rule  12  of  Order  LXV.  The  terms  of 
the  rule  are  absolute  and  distinct,  and  by  this  rule 
the  judge  has  a  discretionary  power  over  the 
costs.  Here  the  judge  has  "  otherwise  ordered  " 
within  the  meaning  of  the  rule,  and  he  had  the 
power  to  do  so.  [Chakuss,  J.  referred  to  Calvert 
V.  Davison  (W.  N.  1884,  p.  18),  decided  in  cham- 
bers.] I  submit  that  the  judge  had  power  to 
make  the  order  he  has  made,  and  that  this  was  a 
proper  case  for  such  an  order.  [Stephen,  J. — I 
think  what  we  ought  to  do  is  to  allow  the  appeal, 
without  prejudice  to  the  plaintiffs'  right  to  apply 
for  an  order  for  costs  on  the  High  Court  scale ; 
the  learned  judge  seems  to  me  to  have  mistaken 
the  rule,  as  he  had  no  power  to  give  an  order  for 
costs  on  scale  (B.)  of  the  County  Court.] 

Stephen,   J. — We    simply    decide    that    this 
appeal  should  be  allowed,  with  costs. 

Charles,  J.  concurred. 

Appeal  allowed,  with  costs. 

Solicitors  for  the  plaintiffs,  J.  and  W.  Maude. 

Solicitors  for  the  defendants.  Bell,   Brodriek, 
ani  Oray. 
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Bk6.  V.  Fasbaht  (Mayor  of  Taunton). 
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Saturday,  Nov.  19, 1887. 

(Befoi-e  Stefheh  and  Chabi.es,  JJ.) 

Beg.  «.  Fakkant  (Mayor  of  Tannton).  (a) 

Jugtiee  of  tht  peace — •Disqualifying  intereri — 
^oettbilUy  of  oiat — Advice  given  by  juttiee  to 
party  to  proceedingi — Justice  lulpcenaed  a§ 
ioiineu. 

The  Mayor  of  Taunton,  diairman  of  the  bench  of 
magistrates,  who  was  a  physician,  had  attended 
the    complainant     professionally    for    injuries 

.  received  in  an  attault,  which  was  the  subject- 
matter  of  a  summowi.  He  was  subpcenaed  on 
behalf  of  the  prosecution  to  prove  the  nature  of 
the  injury.  He  had  also  advised  the  com- 
plainant, before  proceedings  were  instUuied,  not 
to  take  the  matter  into  court,  but  to  consent  to  a 
tettlement,  and  he  luid  conveyed  a  message  from 
the  person  charged  leith  the  assault  to  the  com- 
plainant, tendering  an  apology  and  expressing  a 
desire  for  an  amicable  settlement.  A  rule 
ahsolute  for  a  writ  of  prohibition  having  been 
obtained  to  restrain  the  mayor  from  sitting  on  the 
bench  at  the  hearing  of  the  summons : 

Seld  (allowing  a  writ  of  supersedeas  to  muish  the 
prohHtition),  that,  it  not  having  been  shown  that 
the  mayor  had  either  a  pecuniary  interest  in  the 
ease,  or  sueh  a  substantial  interest,  other  than 
pecuniary,  as  to  make  it  likely  that  he  would 
have  a  bias,  he  was  not  disqualified  from  sitting. 

Held  also,  that  the  fact  of  his  having  been  ruo- 
pamaed  as  a  witness  did  not  disqualify  him 
from  sitting. 

This  was  an  application  for  a  writ  of  supersedeas 
to  set  aside  a  role  absolute  for  a  prohioition  to 
restrain  Dr.  Parrant,  the  Mayor  of  Taunton,  from 
sitting  to  hear  and  determine  the  matter  of  a 
certain  summons  against  one  Thomas  Burch,  for 
assanlting  one  Robert  Mattock. 

It  appeared  that  two  men  named  Mattock  (the 
complainant)  and  Dyer  had  been  assaulted  by  one 
Burch  on  leaving;  a  public-house  at  Taunton, 
where  they  had  all  been  drinking  together.  Dr. 
Farrant,  the  Mayor  of  Taunton,  whn  is  a  medical 
practitioner,  was  the  regular  medical  attendant 
of  the  two  men  who  had  been  assaulted,  and  he 
knew  Burch  slightly.  Dr.  Farrant  was  sent  for, 
and  he  professionally  attended  to  Mattock's 
injnries  caused  by  the  assault.  It  was  stated 
in  an  affidavit,  sworn  by  Mattock,  that  Dr. 
Farrant  had  said  to  him,  while  they  were  dis- 
cussing the  matter,  that  he  (Mattock)  ought 
not  to  take  proceedings  against  Burch,  as,  if 
the  matter  went  to  court,  it  would  appear  in  all 
the  papers ;  and  that  on  the  next  day  Dr.  Farrant 
had  said  that  he  had  seen  Burch  and  had  recom- 
mended him  to  apologise  and  to  do  what  was 
right  in  the  matter.  It  was  also  stated  in  an 
affidavit  by  Dyer  that  Dr.  Farrant  had  begged 
him  not  to  take  legal  proceedings,  aj  Burch  would 
throw  himself  in  his  and  Mattock's  hands.  A 
man  named  Bradbeer  also  stated  on  affidavit 
that  Dr.  Farrant  had  told  him  that  the  com- 
plainants would  not  succeed  before  the  justices, 
and  had  offered  to  lay  him  fire  to  one  that  such 
would  be  the  result.  Dr.  Farrant,  in  his  affidavit, 
expressly  denied  having  said  that  the  com- 
plainants would  not  succeed  before  the  justices, 
or  that  he  had  offered  to  lay  any  sum  on  the 
result,  or  that  he  had  made  any  bet  concerning  it. 

(a)  Baportcd  by  F.  A.  ORAnraBtH,  Eaq.,  BuTia<eMLt-L*w. 


Dr.  Farrant,  as  Mayor  of  Taunton,  was  chaimaa 
of  the  bench  of  magistrates.  Summonses  for 
assault  having  been  taken  out  by  Mattock  and 
Dyer  againnt  Hnrch,  before  the  cases  came  on. 
Dr.  Farrant  was  subposnaod  by  the  solicitor  who 
appeared  for  the  prosecution  in  both  cases  as  a 
witness  to  prove  the  nature  of  the  injury.  When 
the  case  came  on,  he  took  his  seat  on  the  bench  in 
the  ordinary  course,  bat  the  solicitor  for  the  prose- 
cution protested  against  his  sitting  to  hear  the 
case,  on  the  grounds  that  he  was  subpoenaed  as  a 
witness  in  it,  and  that  he  had  tried  to  prevent 
the  matter  from  being  brought  into  court.  Dr. 
Farrant  insisted  upon  his  ri^t  to  sit,  but  the  case 
was  adjourned.  Meanwhile,  an  order  for  a  rule 
absolute  for  a  prohibition  had  been  granted  by 
Kekewich,  J.,  upon  an  ex  parte  application,  to  {n^ 
vent  Dr.  Farrant  from  sitting  and  adjudicating 
upon  the  summons  in  qaestion.  Dr.  Farrant 
then  obtained  a  rule  nut  for  a  writ  of  supersedeas 
to  set  aside  the  prohibition. 

Wlieeler,  Q.C.  and  Bartley  Denniet  showed  cause 
against  the  rule. — The  mayor  is  disqualified  from 
sitting  as  a  magistrate  on  the  hearing  of  this 
summons,  both  by  reason  of  his  being  a  material 
witness  and  having  been  subpoenaed  on  behalf  of 
the  prosecution,  and  by  reason  of  his  being 
interested  in  the  case,  he  being  a  friend  of  the 
defendant  and  having  tried  to  keep  the  case  out 
of  court.  His  conduct  has  been  equivocal,  andb« 
has  shown  bias  in  favour  of  the  defendant : 

Beg.  V.  The  JuMces  of  Oreat  Yarmouth,  8  Q.  B.Dir. 

Sis. 

Moreover,  that  this  is  a  prohibition  applied  for 
on  behalf  of  the  prosecution  is  a  fact  which 
should  be  taken  into  consideration  by  the  court. 
It  is  different  from  the  ordinary  case  where  the 
application  is  on  behalf  of  the  defendant,  as  a 
conviction  may  always  be  quashed ;  but  if  _  a 
prisoner  is  acquitted  he  cannot  be  tried  again. 
In  order  to  disanalify  a  justice  from  sitting,  it  is 
not  necessary  tnat  he  should  have  a  pecuniary 
interest  in  the  case ;  if  the  conduct  of  tne  justice 
has  been  equivocal,  that  is  a  sufficient  ground  for 
a  prohibition  to  be  granted.  It  is  submitted  that 
bias  is  the  criterion.  The  following  cases  were 
also  cited : 

Home  T.  Earl  Camden  and  others,  2  H.  Blaokstone, 
535; 

Inter  Brools  and  the  Sari  ofBiven,  Baxdzms  Bep. 
503; 

Ex  parU  Medirin  and  Hurrt,  1  Ell.  *  HI.  609 : 

Mayor  of  Hareford't  c<m«,  1  Salkeld'a  Bep.  3S5 ; 

Wood  v.  The  Mayor  of  London,  1  Salkeld's  Bep. 
397; 

i>tme«  T.  Proprietors  of  the  Orand  Junction  Canal, 
3H.  L.  Caa.  759; 

Reg.  T.  Handtley,  8  Q.  B.  Div.  383 ; 

Reg.  V.  Recorder  of  Cambridge,  8  Ell.  *  Bl.  637. 

Sir  Henry  James,  Q.C.  and  Blahe  Odgert  in 
support  of  the  rule. — The  mayor  had  no  real 
interest  in  the  case  such  as  would  be  likely  to 
bias  him  in  &vonr  of  either  party.  He  only 
anted  as  a  friend  to  both  sides.  The  position  of  a 
magistrate  is  very  different  from  that  of  a  ]nror. 
If  a  prohibition  is  granted,  the  magistrate  is 
dispoRHessed  of  his  ofBce.  If  a  magistrate  who 
has  admittedly  no  pecuniary  interest  in  a  case  is 
challenged,  it  must  be  brought  home  to  him  that 
bias  exists  to  such  an  extent  as  to  leave  no  hope 
of  justice  being  done,  or  a  fair  trial  had : 

Reg.  V.  Alcoch;  Ex  parte  Chilton,  37  L.  T.  B«p. 
N.S.829.    ..  ^   •  I 
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Bxa.  V.  Fa&saht  (Mayor  of  Taunton). 


[Q.B.  DiT. 


The  fact  of   a  jnstice  being  a  witness  is  not 
necessarily  a  disqnalificatioa  for  adjudicating  : 

Jttg.  T.  Tooie,  48  J.  P.  661. 
It  is  submitted  tbat  tbe  facts  of  this  case  do  not 
warrant  a  prohibition,  and  that  therefore  a  writ 
of  tupenetCecu  ought  to  issue. 

_  Stbpbxn,  J.  —  The  legal  principles  as  to  the 
right  of  magistrates  to  bear  and  adjudicate  upon 
oases,  as  I  understand  them,  are  as  follows  ; 
The  first  and  most  important  legal  principle  is, 
that  no  one  shall  be  judge  in  bis  own  cause ;  that 
means,  where  he  has  the  least  pecuniary  interest 
in  the  matter.  That  no  one  shall  sit  as  a  judge 
when  he  has  the  smallest  pecuniary  interest 
in  the  subject-matter  of  the  dispute  before  him 
is  a  doctrine  that  has  been  carried  to  great, 
bat  not  to  undue  length.  For  instance,  in 
the  case  of  Reg.  v.  The  Recorder  of  Cambridge  (8 
Ell.  &  Bl.  637),  it  was  held  that  an  order  for  costs 
made  by  the  deputy-recorder  was  vitiated  on  the 
ground  that  he  had  a  personal  interest  in  the 
result,  because  the  costs  would  have  to  be  levied 
out  of  the  common  fund  to  which  the  parish  where 
he  was  an  occupier  would  contribute.  Again,  in 
the  case  of  Dimet  v.  Tfcfl  Proprietors  of  the  Grand 
Junction  Canal  (3  H.  L.  Cas.  759),  it  was  held 
that  the  Lord  Chancellor  was  disqualified,  on  the 
groimd  of  interest,  from  fitting  as  a  judge  in  an 
action  brought  by  a  public  company  in  which  he 
had  an  interest  as  a  shareholder.  A  person 
sitting  in  the  capacity  of  judge  certainly  should 
not  have  any  pecuniary  interest  ii  the  proceed- 
ings. That  is  a  well-known  principle,  but  it  has 
no  bearing  upon  this  case,  because  it  is  not  sug- 
gested that  Dr.  Farrant  had  any  such  interest  m 
this  matter.  But  the  law  does  not  stop  there. 
It  goes  on  to  say  that,  though  the  judge  or  magis- 
trate has  no  pecuniary  interest  in  a  cause,  he  may 
have  another  kind  of  interest  in  it  having  sub- 
stantially the  same  effect,  though  not  of  the  same 
nature;  he  may  be  interested  otherwise  than 
pecuniarily  to  such  an  extent  as  to  bias  his  judg- 
ment, and  then  he  ought  not  to  sit  as  a  judge. 
I  will  read  this  further  principle  from  three 
cases  where  the  law  is  well  and  clearly  laid  down. 
In  the  case  of  Beg.  v.  Band  (L.  IBiep.  1  Q.  B. 
230;  35  L.  J.  157,  M.  C.)  Blackburn,  J.,  in  giving 

C'^ent,  says:  "Wherever  there  is  a  real 
lihood  that  the  jndge  would,  from  kindred  or 
any  other  cause,  have  a  bias  in  favour  of  one  of 
the  parties,  it  would  be  very  wrong  in  him  to  act; 
and  we  are  not  to  be  understood  to  say  that  where 
there  is  a  real  bias  of  this  sort  this  court  would 
not  interfere ;  but  in  the  present  case  there  is  no 
ground  for  doubting  that  the  justices  acted  per- 
fectly bond  fide."  That  principle  is  again  found 
in  Beg.  v.  Meyer  and  oihen  (1  Q.  B.  Div.  173), 
where  Blackburn,  J.,  in  giving  judgment,  says ; 
"  In  Beg.  v.  Band  {ubi  lup.)  weneld  that  there  was 
no  ground  for  quashing  the  certificate  of  the  jus- 
tices. Tbe  eSect  of  our  judgment  in  that  case 
was,  that  though  pecuniary  interest  in  the  subject- 
matter  of  dispute,  however  small,  disqualifies  the 
justices,  yet  the  mere  possibility  of  bias  did  not 
ipio  facto  avoid  the  justices'  decision ;  and.  we 
thought  that,  though  there  was  a  possibility  of 
bias  in  that  case,  yet  it  was  nut  real.  But  we. 
expressly  excepted  a  real  bias,  saying,  'that  we 
must  not  be  understood  to  swr  that  where  there . 
is  a  real  bias  this  court  would  not  interfere.'  In 
the  present  case  there  is  such  a  real  bias."    Again, 


I  in  the  year  1881,  in  the  case  of  Beg.  v.  Sandsley 
I  and  others  (8  Q.  B.  Div.  383),  the  same  principle 
is  expressed,  though  in  somewhat  different  words. 
Cave,  J.,  there  said,  after  discussing  tbe  autho- 
rities :  "  Feeling  ourselves  thus  at  liberty  to 
exercise  our  own  judgment  in  the  matter,  we  are 
of  opinion  that  in  cases  like  the  present  .... 
it  is  not  enough  to  show  merely  that  an  adjudi- 
cating justice  is  a  member  of  the  town  council, 
and,  as  such,  has  a  pecuniary  interest  in  the 
result  of  the  complaint  or  information,  or  that 
he  is  a  member  of  the  corporation  which  is 
charged  with  the  duty  of  prosecuting  the  offence 
which  he  sits  to  adjudicate  upon,  but  that,  in 
order  to  disqualify  the  justice,  it  must  be  esta- 
blished that  he  has  such  a  substantial  interest  in 
the  result  of  the  hearing  as  to  make  it  likely  that 
he  has  a  real  bias  in  the  matter."  We  adopt  the 
language  of  those  cases,  and  say  that,  there  being 
here  no  question  of  pecuniary  interest,  what  we 
have  to  decide  is,  whether  it  has  been  proved 
that  such  a  substantial  interest  exists  that  it  is 
probable  that  if  Dr.  Farrant  heard  the  charges  of 
assault  he  would  be  likely  to  have  a  real  bias 
in  favour  of  one  of  the  parties.  The  substance 
of  the  case  is  shortly  tnis :  After  the  assault 
had  been  committed.  Dr.  Farrant  was  called  in 
to  attend  one  of  the  two  men  who  were  hurt.  He 
was  a  patient  of  Dr.  Farrant,  who  treated  him 
for  certain  injuries,  and  Dr.  Farrant  appears  to 
have  advised  him  that  the  case  had  better  not  be 
brought  into  court,  but  that  it  should  be  settled 
quietly,  as  the  parties  were  respectable  men. 
That  advice  seems  to  have  been  given  by  him  as 
a  friend.  Afterwards,  Dr.  Farrant  received  a 
message  that  Burch  was  willing  to  apologise  for 
what  nad  happened,  and  that  he  thought  the 
matter  could  be  arranged.  Dr.  Farrant  advised 
the  prosecutor  that  this  course  should  be  adopted. 
The  other  side,  however,  had  by  this  time  put 
the  matter  into  the  hands  of  a  solicitor.  Tnat 
is  the  substance  of  the  case.  Now,  can  it  be  said 
that  that  conduct  showed  real  bias,  or  was  such 
as  would  make  it  likely  that  Dr.  Farrant  would 
not  do  justice  between  the  parties  if  the  case 
came  before  him  P  I  am  bound  to  say  that,  after 
having  carefully  considered  the  facts  as  alleged,  I 
cannot  see  anything  of  the  kind.  We  cannot 
say  that  he  is  likely  to  have  a  bias  merely 
because  he  suggested  a  settlement,  and  advised 
the  complainant  not  to  go  into  a  criminal 
court.  We  judges  suggested,  when  this  case 
first  came  before  us,  that  it  ought  not  to  be 
fought  out.  Dr.  Farrant  refused  to  adopt  that 
suggestion  and  is  determined  to  assert  his  rights. 
Can  it  be  said  that  we  were  influenced  by  any 
bias  in  giving  this  advice  P  We  thought  a 
settlement  would  save  public  time.  I  do  not 
think  that  Dr.  Farrant  has  done  more  than  we 
have.  But  then  it  is  said  that  it  will  be  necessary 
to  call  Dr.  Farrant  as  a  witness  to  give  evidence 
in  the  case,  as  to  the  nature  of  the  injuries  and 
Burch's  admission.  It  may  be  that  this  might  be 
a  ground  for  Dr.  Farrant  to  sav,  as  a  matter  of 
grace,  that  he  did  not  intend  to  sit  upon  the 
bench  in  the  case ;  but  it  appears  to  me  that  to 
hold,  as  a  matter  of  law,  that  because  a  magis- 
trate or  judge  is  to  be  called  as  a  witness,  that 
disqualifies  him  from  doing  his  duty,  would  be  to 
create  a  precedent  which,  to  say  tbe  least  of  it, 
would  cause  very  great  inconvenience ;  as,  for 
instance,  if  a  judge  of  assize  were  subpcenaed  ju^t 
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before  the  trial,  the  effect  might  be  to  neseesitate 
a  postponement  to  the  next  assizes,  and  it  would 
be  in  the  pnwer  of  either  party,  hj  so  doin^,  to 
prevent  any  particular  judge  or  magistrate  from 
sitting.  I  feel  that  it  would  be  a  very  serioas 
thing  to  lay  down  that  such  objections  against 
judges  disQualified  them  from  sitting  in  a  case, 
and  it  mignt  cause  the  greatest  public  incon- 
Tenienoe.  It  has  also  been  suggested  that  Dr. 
Farrant  offered  to  make  a  bet  as  to  tLe  result  of 
the  case  if  it  came  to  trial,  but  this  was  flatly 
contradicted  on  affidavit.  If  he  had  in  fact  made 
a  bet,  be  would  be  disqualified  from  sitting  by 
pecuniarr  interest.  If  ne  had  seriously  offered 
to  bet,  althoQKh  I  do  no^  say  that  it  would  have 
disqualified  him,  I  think  it  would  have  shown 
very  bad  taste  on  his  part ;  and  even  thonn-h  he 
had  not  actually  made  the  bet,  it  would  have 
shown  great  levity  most  unbecoming  to  a  person 
in  his  position.  But  that  is  not  proved  here. 
The  writ  of  prohibition  must  therefore  be  super- 
seded, and  the  rule  nut  for  a  writ  of  ivpertedeaa 
must  be  made  absolute. 

Charles,  J. — I  fully  concur  in  all  that  has 
fallen  from  my  learned  brother,  and  I  agree  in 
all  that  he  has  said,  both  as  regards  the  law  and 
the  facts  of  this  case. 

Ride  absolute  for  tuperteiens. 

Solicitors  for  the  applicant  for  the  prohibition, 
Stevens  and  Co.,  for  J.  C'rawshaiv,  Taunton. 

Solicitor  for  the  mayor,  R.  H.  WUleooks,  tat 
S.  B.  CrestweU,  Tannton. 


Monday,  Nov.  7, 1887. 

(Before  Stefiun  and  Chablxs,  J  J.) 

Feakb  ado  othiks  «.  The  Fisculbi-  Local 

Board,  (a) 

The  PtMie  Health  Act  1875  (38  #■  S9  Viet.  e.  55), 

«.  180,  sub-seet.  13— ArbiirtUioi^— Costs. 

An  arbitrator  nr  umpire  appointed  to  determine  a 
dispute  under  the  179tk  and  ISOlk  sections  of  the 
Public  Health  Act  1875  (88  ^  39  Vid.  e.  5-5) 
must  m  his  award  deal  vnth  the  costs  of  and 
consequent  upon  the  reference,  which  are  placed  in 
his  discretion  by  the  ISth  sub-section  of  the  ISOfh 
sectiov,  and  if  he  fails  to  do  so  tlie  court  wUl 
remit  the  aioard  to  him  for  the  purpose  of  deter- 
mining the  question  of  costs. 

This  was  a  motion  on  the  part  of  Frederick  Peake, 
John  Aldwell  Nicholson,  and  Bonald  Peake, 
trustees  of  a  settlement,  that  an  award  made  by 
B.  C.  Driver,  Esq.,  an  umpire  appointed  in 
accordance  with  the  provisions  of  tho  Public 
Health  Act  1875,  as  to  the  compensation  to  be  paid 
under  that  Act  by  the  Finchley  Local  Board,  in 
respect  of  injui-y  done  by  the  board  to  property  of 
the  trustees,  be  referred  back  to  him  to  determine 
the  question  of  the  costs  of  and  consequent  upon 
the  reference,  being  one  of  the  matters  referred  to 
him  under  the  provisions  of  the  Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  s.  180,  sub- 
ftect.  13,  upon  the  ground  that  he  bad  not  deter- 
mined and  adjudicated  upon  the  question,  or,  in 
the  alternative,  that  the  umpire  should  be  ordered 
to  make  such  further  award  in  respect  of  the 
matter  of  the  costs  as  should  be  necessary. 
It  appeared  that  the  Finchley  Local  Board, 
(a)  Beportsd  by  Joskph  Smith,  Htq.,  B*rrkter-«t-L*w. 


acting  as  the  sanitary  aathority  for  the  district  of 
Finchley  onder  the  authority  of  the  Public  Health 
Act  1875,  and  other  Acts  incorporated  therewith, 
having  constructed  sewers  through  certain  pro- 
perty of  which  the  above-mentioned  trustees  wer» 
owners,  and  the  parties  having  failed  to  agree  as 
to  the  amount  of  compensation  to  be  paid  for  th» 
injury  thereby  sustained  by  the  trustees,  arbitra- 
tors and  an  umpire  were  dnly  appointed  is 
accordance  with  the  provisions  of  the  Pnblie 
Health  Act,  and  the  umpire,  the  arbitrators 
differing,  duly  heard  the  matter,  and  awarded  to 
the  trustees  the  sum  of  13232.  as  and  for  the  fnll 
compensation  for  the  damage  and  injury  sus- 
tained, but  in  his  sward  made  no  mention  of  the 
coats  of  the  reference. 

The  trustees  thereupon  moved  that  the  award 
should  be  referred  back  to  the  umpire  to  deter- 
mine the  question  of  the  costs  of  and  conseqneot 
upon  the  reference. 

The  Public  Health  Act  1875  (38  k  39  Yiot  c.  55) 
provides  as  follows : 

Seet.  179.  In  case  of  dispute  aa  to  the  amomit  of  sa^ 
oompenaation  to  be  mads  nnder  the  proviaknis  at  tba 
Axjt  (except  where  the  mode  of  detemuninK  the  aame  ii 
■peoially  provided  for),  and  in  ease  of  anj  matter  whi<^ 
by  this  Act  la  anthoriaed  or  directed  to  bs  settled  bgr 
ttTbitration,  then,  nnleaa  both  partiea  eoncnr  in  tiw 
appointanent  of  a  aingle  arbitrator,  each  party  alall 
appoint  as  arbitrator  to  whom  the  matter  anall  be 
referred. 

Sect.  180.  With  roi^ieot  to  arbitrations  nnder  this  Aet 
tlie  foUoirin^  reirnlationa  ahall  be  obaerved : 

(7.)  Where  there  ia  more  than  one  arbitrator,  tfa» 
arbitrators  ahall,  before  they  enter  on  the  refeienoa, 
iqtpoint  by  writing  under  their  handa  aa  mapire  : 

0.)  If  ue  arbitrntors  fail  to  make  their  award  widiiB 
twenty-one  daya  after  the  last  of  them  was  appointed, 
or  within  such  extended  time  (if  any)  as  may  hare  been 
doly  appointed  by  them  for  that  pnrpoae,  the  matteta 
referred  shall  be  determined  by  the  nmpii« : 

(13.)  The  coats  of  and  ooneeqnent  upon  the  I'efai— e» 
ahall  be  in  the  diaoretion  of  the  arbitrator  or  arbitratoas, 
or  (in  oaae  the  matters  referred  ace  determined  by  aa 
umpire)  of  the  umpire. 

Wheeler,  Q.C.  (with  him  B.  BarOey  Deuuiss)  for 
the  claimants. — The  costs  being  in  the  discretion 
of  the  umpire,  and  be  havine  failed  to  make  any 
order  as  to  them  in  his  award,  the  award  must  be 
referred  back  to  him  for  the  purpose  of  deter- 
mining the  question.  An  order  to  that  effect  was 
made  by  the  Court  in  January  1886  in  an  arbitra- 
tion of  a  like  character  between  the  trustees  of 
Henning's  estate  and  the  Eendon  Local  Board.  It 
was  there  ordered  on  a  motion  in  the  same  terms 
as  the  present,  that  the  award  of  the  umpire 
should  be  remitted  back  to  him  for  his  recon- 
sideration and  redetermination,  and,  further,  that 
the  costs  of  the  application  should  be  decided  by 
the  umpire,  and  if  he  gave  costs  to  the  applicants, 
then  that  the  costs  of  the  application  should  be 
the  claimants',  but  not  otherwise. 

Bazalgette  for  the  local  board. 

The  CoiTRT  remitted  the  award  to  the  umpire' 
for  his  reconsideration  and  redetermination  for 
the  purpose  of  determining  the  question  of  the 
($osts  of  the  reference,  and  also  directed  that  he 
should  deal  with  the  costs  of  the  application  to 
the  court. 

Solicitors  for  the  claimants,  Peaike,  Bird,  CdUins, 
and  PeaJee. 

Solicitors  for  the  Finchley  Local  Board,  Steeens 
and  Co. 
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July  26  and  Aug.  9, 1887. 

(Before  tbe  Bight  Hon.  Sir  Jakbs  Hannen.) 

Stockkxbte  and  Hvalsoe  v.  Gobdon  ahb  Stahf  ; 
The  Gbktbcde.  (a) 

C<urriage  of  goods — Action  for  non-delivery — 
Admiralty  Division — Meouure  of  damages — 
Interest. 

Jn  an  action  hrought  in  the  Admiralty  Division  to 
recover  unliquidated  damages,  the  plaintiffs,  if 
sueeessfvl,  are,  in  accordance  viilh  the  practice 
of  the  Admiralty  Division,  entitled  to  interest  on 
the  amount  recovered  from  the  date  of  the  loss 
on  fohieh  their  claim  is  based,  even  where  the 
daim  is  one  which,  prior  to  the  Judicature  Acts, 
couid  not  have  been  brought  in  the  Admiralty 
Court. 

This  was  a  motion  by  tbe  defendants  in  a  damage 
to  cargo  action,  asking  the  conrt  to  vary  the 
registrar's  report  therein  by  directing  that  the 
plaintiffn  were  not  entitled  to  recover  interest 
againnt  the  defendants  on  the  snm  of  dSOOZ.,  as 
stated  in  the  report  and  the  schednle  thereto. 

The  action  iran  instituted  in  personam  in  the 
Admiralty  Division  by  the  owners  of  a  cargo  of 
corn  against  Messrs.  Gordon  and  Stamp,  the 
owners  of  the  steamship  Oertrude. 

In  the  course  of  the  voyage  from  New  Orleans 
to  Copenhagen  the  Oertrude  and  her  cargo  were 
lost,  and  the  plaintiffs  now  claimed  damages  for 
the  defendants'  breach  of  the  contract  of  carriage. 

The  defendants  delivered  a  defence,  bat  ulti- 
mately admitted  liability,  the  amount  of  the 
damages  to  be  assessed  by  the  registrar  and 
merchants. 

At  the  reference  the  plaintiffs  claimed  the 
invoice  valne  of  the  cargo,  merchants'  profllt,  and 
interest  at  ■*  per  cent,  per  annum  from  the  date 
on  which  the  bills  given  by  the  plaintiffs  in  pay- 
ment for  the  cargo  were  met ;  and  upon  this 
basis  the  Registrar  allowed  9800f.  for  value  of 
carf^o  and  merchants'  profit,  with  interest,  as 
claimed. 

The  defendants  now  moved  to  vary  the  report 
by  haying  the  interest  disallowed. 

J.  0.  Barnes,  for  the  defendants,  in  support  of 
the  motion. — 'The  plaintiffs  are  not  entitled  to 
interest  from  the  date  of  the  loss.  This  action 
is  a  purely  common  law  action,  and  could  not,  be- 
fore the  Judicature  Acts,  have  been  brought  in  this 
division.  It  is  therefore  governed  by  the  practice 
of  the  common  law  courts,  and  not  by  the  practice 
of  the  Admiralty  Court.  If  so,  inasmucn  as  at 
common  law  this  interest  could  not  have  been 
recovered,  the  registrar  was  wrong  to  allow  it. 
The  Judicature  Acts  were  not  intended  to  affect 
rights,  but  only  procedure,  and  therefore,  because 
«  party  has  availed  himself  of  the  Judicature 
Act  to  bring  a  common  law  action  in  this  divi- 
sion, the  defendant  should  not  be  burdened  with 
liabilities  other  than  would  attach  in  the  common 
law  courts.  It  is  also  contended  that  the 
Admiralty  Court  practice  of  allowing  interest  is 
confined  to  collision  cases.  Sect.  29  of  3  &  4 
Will.  4,  c.  42,  shows  that  it  requires  a  specific 

<*)  Baported  by  J.  P.  AmHXLL  and  Bdilib  AifdiaU)  Eign., 
BmxMen-sX-jMW. 


enactment  to  give  juries  power  to  allow  interest 
in  certain  cases.  This  would  seem  to  indicate 
that  in  all  other  cases  of  claims  for  unliquidated 
damages  interest  is  not  recoverable. 

Sir  Walter  PhiUimore  (with  him  Dr.  StvJibs),  for 
the  plaintiffs,  contra. — ^The  registrar,  following 
the  ordinary  practice  of  this  court,  has  rightly 
allowed  interest.  Tme,  this  is  a  class  of  action 
more  commonly  instituted  in  the  common  law 
courts,  but  after  it  was  instituted  here  the  defen- 
dants took  no  steps  to  remove  it,  and  therefore 
they  are  bound  by  the  practice  of  this  division. 
It  would  be  very  undesirable  that  the  registrar 
should,  in  each  case,  have  to  decide  wnether 
the  Admiralty  Court  practice  or  the  common  law 
practice  applied.  Moreover  the  rule  is  a  just  and 
equitable  one,  and  only  affords  the  plaintiff  a 
restitutio  in  integrum,  which  this  court  in  the 
exercise  of  its  equitable  jurisdiction  is  always 
anxious  to  do : 

The  Norlhumbria,  L.  Ben.  3  A.  &  E.  6 ;  3  Mar.  Law 
Cas.  O.  S.  314 ;  21  L.  T.  Bep.  N.  S.  681. 


Barnes  in  reply. 


Cur.  adv.  vuU. 


Aug.  9.-^Sir  James  Haunen. — ^I  was  prepared 
to  give  judsrment  this  morning  on  the  court 
sittmg  in  this  case,  but  I  deferred  doing  so 
antil  I  had  heard  the  arguments  in  The  Baron 
Aberdare  (infra).  I  will  first  deal  with  tbe 
case  of  the  Oertrude,  That  was  a  case  not 
within  the  ordinary  jurisdiction  of  the  Admi- 
ralty Division,  but  it  was  as  a  matter  of 
fact  brought  here,  and  no  attempt  was  made 
to  remove  it,  and  it  proceeded  in  the  ordinary 
way  before  the  registrar  to  decide  the  amount 
due  with  interest  thereon  from  tbe  time  the 
claim  arose  as  distinguished  from  the  date  of 
judgment.  There  is  no  doubt  that  it  has  long 
been  the  established  practice  in  the  Admiralty 
Court  to  allow  interest  from  the  time  when 
the  claim  arises,  as  distinguished  from  that  which 
is  done  in  the  common  law  courts.  That  has 
been  fully  gone  into  by  my  learned  predecessor 
in  the  case  of  The  Northumbria  (ubi  sup.),  and  it 
would  be  useless  for  me  to  travel  over  the  same 
ground.  That  decision  establishes  the  principle 
upon  which  the  Admiralty  Court  proceeds  in 
these  cases,  viz.,  that  a  restitutio  t»  integrum 
should  be  made  as  far  as  it  can  be,  and  that 
cannot  be  done  unless  interest  is  allowed  on  the 
amount  that  has,  ex  hypothesi,  been  retained  from 
the  plaintiff.  That  appears  to  me  to  be  a  sound  and 
equitable  rule,  and  if  it  is  not  a  rule  of  the 
common  law  courts,  it  is  in  my  judgment  to  be 
regretted.  The  action  having  been  brought  in 
this  division,  and  having  proceeded  to  reference 
in  the  ordinary  way,  the  question  is  whether  the 
registrar  was  bound  to  depart  from  the  practice 
of  the  division  of  which  he  is  an  officer  and  apply 
this  alleged  rule  of  common  law.  I  am  of  opinion 
that  he  was  not.  Reference  has  been  made  to 
the  statute  of  Will.  4,  but  it  is  to  be  observed 
that  that  statute  is  purely  permissive.  It  simply 
gives  permission  to  the  jury  in  certain  cases  to 
give  interest,  but  it  does  not  touch  any  cases 
other  than  those  mentioned.  It  only  applies  to 
cases  before  a  jury,  and  it  leaves  me,  m  my  judg- 
ment, entirely  free  to  say  what  rule  should  be 
applied  in  the  Admiralty  Division.  I  am  of 
opinion  that  the  registrar  was  quite  right,  and  1 
therefore  confirm  his  report«         ^  ^  ■ 
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Solicitor!)  for  the  plaintifh,  Stoleea,  Saundert, 
And  Stoke*. 

Solicitors  for  the  defendants,  BoOereU  and 
Roeihe. 


Tuetday,  Aug.  9, 1887. 

(Before  the  Bight  Hon.  Sir  Jaxbs  Haskxn.) 

McGmnr  v.  The    Lohson  ahd    St.   KATHABnns 

Docks  Govfakt-,  Tee  Bason  Abkkdass.  (a) 
Damage  —  Admiralty    Divition  —  Meaawre     of 

damaget — Interett. 
Where  an  action  is  trant/erred  to  the  Admiralty 
JHvition  hy  consent  of  the  parties  to  assess  the 
afnount  of  damages,  the  registrar  and  merchants 
are  eniiiled,  in  accordance  vnth  the  practice  of 
the  Admiralty  Division,  to  give  interest  in  addi- 
tion to  the  actual  damages,  even  where  such 
interest  zoould  not  be  recoverable  in  the  division 
from  whence  the  action  is  transferred. 

This  was  a  motion  by  the  plaintifb  in  the  above 
action  to  confirm  the  regbtrar's  report  therein. 

The  report  was  as  follows : 

In  Hub  ease  an  aetion  waa  brons'Iit  in  the  Queen's 
Bench  Division,  on  the  17th  March  1884,  against  the 
Ijondon  and  St.  Katharine  Docks  Company,  hj  the 
owners  of  the  barqne  or  Tessel  Baron  Aherdare,  for 
damages  by  reason  of  the  negligence  of  the  defendants 
in  and  aboot  the  care  and  ciutody  of  the  j^intiifs'  ship 
while  in  the  defendants'  dock  in  Deo.  1883.  The  ease 
was  tried  before  a  special  ini7,  and  a  rerdiet  was  given 
for  the  plaintiifs  on  the  ISth  Hay  1886.  It  had  been 
prerionsly  agreed  that  the  amonnt  of  damages  should 
be  referred  to  an  arbitrator.  After  this  verdict  and 
judgment  a  motion  was  made  to  a  divisional  coort  to 
enter  judgment  for  the  defendants,  or  for  a  new  trial, 
whioh  was  rejected  with  costs.  AJi  appeal  from  this 
decision  of  the  Divisional  Court  was  then  made  to  the 
Court  of  Appeal,  whioh  on  the  11th  May  in  the  present 
year  was  likewise  dismissed  with  costs.  Immraiately 
afterwards',  on  the  2Sth  May,  the  action  was  transferred 
to  the  Admiralt;  by  consent  of  parties,  for  tiie  purpose 
of  the  assessment  of  the  damages  in  the  usual  way. 
Knee  that  transfer,  however,  the  parties  have  oome  to 
an  agreement  that  7500t.  shall  be  deemed  to  be  the 
amount  of  damages  the  plaintifFs  are  entitled  to  recover, 
wiibout  prejudice  to  the  question  as  to  what  interest  is 
reooveiable  in  addition ;  and  that  point  is  the  only  one 
which  I  have  been  called  upon  to  consider.  It  is 
admitted  that  the  whole  amonnt  of  75001.  was  paid  I^ 
Vba  plaintiifs  in  or  previous  to  the  month  of  June  1884. 
The  interest  on  that  amount  since  that  period  necessarily 
represents  a  large  sum,  and  if  not  recoverable  from  the 
defendants,  also  represents  a  heavy  loss  whioh  they  have 
bad  no  means  of  obviating.  The  ordinary  principles 
therefore  of  equity  and  justice  would  seem  to  reanire 
that  compensation  for  this  loss  should  be  mads.  It  is 
sud  that  some  technical  rules  of  oonmion  law  are 
against  the  allowance  of  interest  before  judgment,  bnt  I 
jun  not  satisfied  that  those  rules  H)ply  to  a  case  of  this 
description,  or  that,  if  they  do,  I  am  bound  to  act  upon 
them  when  called  upon  as  Bevistrar  of  the  Admiralty 
Division  to  assess  the  amonnt  of  the  plaintiffs'  damages. 
I  should  rather  assume  that  I  am  to  apply  the  principles 
laid  down  for  my  guidance  in  assessing  the  damages 
occasioned  by  otiier  acts  of  negligence,  such  as  the 
ne^gent  navigation  of  the  ship  by  which  another  is 
inxnred.  That  the  practice  of  tiie  Admiralty  Court  is 
to  allow  interest  on  the  loss  so  sustained  from  the  date 
of  snch  loss  cannot  be  questioned,  and  I  feel  bound  to 
follow  the  same  rule  in  tiiia  instance.  The  judgment  in 
TAeifortAumiriaCL.  Bep.SA.  *  E.  6;  21 L.  T.Bep.  N.  S. 
681;  3  Mar.  law  Cas.  O.  S.  314),  and  foUowed  fay  a 
divisional  court  of  the  Queen's  Bench  in  the  case  of 
Smith  V.  JTtriy  (1  Q.  B.  Div.  131),  which  was  an  action 
by  the  owners  of  cargo  against  Uie  carryingship,  seem 
to  me  to  justify  the  allowance  of  interest.    The  interest 

(a)  Bepoited  by  J.  P.  Aspixau.  sod  BuTLxa  Aotball,  Xaqn.. 
J)«rrister>«t-LBir. 


therefore  will  run  from  a  date  or  dates  in  18M  to  bs 
agreed  between  the  parties. 

The  caoae  of  action  in  respect  of  which  the 
defendants  were  sned  was  their  negligence  in 
mooring  the  pl&intifb'  vessel  the  Baron  Aberdan 
in  their  dock,  in  conseqaence  of  which  she  broke 
loose  from  her  moorings,  and  drifted  across  the 
dock,  coming  into  collision  with  other  vessels  and 
barges,  and  thereby  doing  them  and  heradf 
damage. 

The  plaintiffs'  claim  consisted  of  payments 
made  in  respect  of  raising  the  Baron  Aherdort, 
of  repairing  her,  and  of  settling  claims  made 
against  them  by  the  owners  of  the  damaged 
vessels  and  barges. 

F.  W.  HoUams,  for  the  plaintifEs,  in  snppwt  of 
the  motion,  stated  the  facts. 

/.  O.  Barnes  for  the  defendants.— The  registrar 
was  wrong  in  allowing  interest  as  he  has  done. 
This  was  a  common  law    action  tried    on  the 
common  law  side,  and  in  accordance  with  the 
common  law  practice  interest  is  not  allowed.    At 
common  law  interest  is  never  allowed  on  nn- 
liqnidated  damages,  except  in  certain  cases  fixed 
by  statute.    It  actnaUy  required  a  specific  enact- 
ment, vis.,  3  4  4  Will.  4,  c.  42,  s.  29,  to  enable  » 
jury  to   give  interest  in   certain  cases.     This 
shows  that,  in  cases  other  than  those  specified  bf 
the  Act,  interest  cannot  be  recovered : 
CoUoa  V.  Bragg,  15  East,  223 ; 
Biggins  v.  Sargent,  2  B.  ft  C.  348 ; 
Straker  v.  HariUmd,  34  L.  3.  122,  Ch. 

The  r^ristrar  in  this  case  only  filled  the  oflice  of 
an  arbitrator,  and  if  so  the  defendants  should  not 
be  burdened  with  a  liabUity  which  by  the  commoa 
law  practice  does  not  attach  to  them.  The  case 
of  Smith  V.  Kirby  (1  Q.  B.  Div.  131),  if  looked 
into,  does  not  show  that  interest  was  allowed  on 
the  plaintiff's  chum.  The  arbitrator  then 
allowed  a  lump  sum,  bnt  how  it  was  made  np 
does  not  appear.  If  interest  is  to  be  allowed  in 
this  case  becanse  the  registrar  of  the  Admiral^ 
Division  has  happened  to  assess  the  damages,  u 
will  have  to  be  allowed  in  such  cases  as  breach  of 
promise  of  marriage  and  the  like,  shoold  thef 
happen  to  be  instituted  in  or  transferred  to  thu 
division. 

HoUams  in  reply. — ^The  justice  of  the  csm 
clearlv  entitles  the  plaintiffs  to  interest.  Fbr 
over  three  years  have  they,  owing  to  the  wrongful 
act  of  the  defendants,  been  without  this  interert. 
The  parties  having  transferred  the  action  to  thia 
division  are  bound  by  its  practice,  and  according 
to  that  practice  the  plaintiffs  are  entitled  to 
interest.  This  practice  has  been  rec(»nised  hj 
the  Courts  of  Chancery  before  the  Judicatuie 
Acts  and  by  the  common  law  courts  since  the 
Judicatore  Acts  -. 

The  SoHhumbria,  21  L.  T.  Bep.  N.  S.  681 ;  3  Ibi. 
Law  Cas.  O.  S.  314 :  L.  Bep.  3  A  *  E.  6 ; 

Straker  v.  Hartland  (vbi  tap.) ; 

Smith  V.  Kitbv  {vbi  tup.) : 

British  CoVumbia  Saw  MM  Compamg  v.  Ntttli^V- 
18L.T.  Hop.  N.  S.  604;  L.  Bop.S  C.  P.«»;» 
Mar.  law  Cas.  O.  S.  65. 

Sir  Jakes  HAinn». — ^Elaving  disposed  of  the 
case  of  The  Gertrude  (supra),  I  wdl  now  dal 
with  the  case  of  The  Baron  Aberdare,  the  odj 
distinction  in  which  appears  to  be  that  the 
action  was  brought  in  the  Queen's  Bench  Divi- 
sion, and  the  merits  of  the  case  were  deter* 
mined  there.  The  action  having  gone  to  the 
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Coart  of  Appeal,  the  case  was  then  transferred, 
with  the  consent  of  the  parties,  to  the  Admiralty 
Division  for  the  asseFsmeot  of  damages  in  the 
usnal  waj.  It  is  said  that  for  that  purpose  the 
Be^iatrar  of  the  Admiralty  Conrt  was  treated 
as  an  arbitrator  between  the  parties.  I  do  not 
find  it  so  stated,  bat,  assominf;  it  to  be  so,  it 
appears  to  me  to  make  no  difference  in  the 
decision  to  which  I  onght  to  come.  It  mnst 
have  been  transferred  tb  him  becaase  it  was 
thonght  that  he  was  a  person  who  would  be  more 
competent  to  deal  with  it  than  an  officer  of  the 
Queen's  Bench  Division.  I  am  of  opinion  that 
he  was  quite  right  in  thinking  that  he  was  to 
deal  with  it  in  accordance  with  those  principles 
which  have  been,  as  I  think,  rightly  establisned 
in  this  court.  It  is  clear  to  me  that  the  canes  of 
The  Northumbria  (uM  $up.)  and  Smith  v.  Kirby 
(iibi  »up.)  have  an  important  bearing  on  this  esse. 
The  case  of  Smith  v.  Kirby  (ubi  tup.)  decided,  in 
accordance  with  the  decision  in  The  Northumbria 
{ubi  tup.),  that  the  limitation  of  liability  operated 
onl^  in  respect  of  what  I  call  the  substantive 
claun  of  the  party  injured,  but  that  it  did  not 
prevent  the  granting  of  interest  by  way  of 
damages  in  respect  of  delay  in  obtaining  the 
atnonnt.  That  appears  to  me  to  have  been  a 
point  distinctlv  brought  to  the  notice  of  the  conrt, 
and  the  conrt  held  that  the  Admiralty  Court  rule 
BO  applied,  and  interest  was  granted  in  addition 
to  the  amount  of  the  substantive  claim.  It 
appears  therefore  to  me  that  the  registrar's 
report  in  this  case  is  right,  and  I  confirm  it.  As 
to  the  dates  from  whence  the  interest  runs,  that 
must  be  fixed  by  the  parties. 

Solicitors  for  the  plaintiffs,  Sottamt,  Son,  and 
Cowwrd. 

Solicitors  for  the  defendants,  Haeon  and  3Vm«r. 


Sutiicial  Committee  of  tge  $ri&s  Council. 

JPeb.  4,  5,  8,  9,  and  Jidy  9, 1887. 
(Present:    The  Bight  Hons.  Lords  TuzonnALD 
and  HoBROtrsK,  Sir  Babites  Peacock,  and  Sir 

BlCHAKD  COUCB.) 

HiDDiNGH  t>.  De  Yilliebs. 

Hiddikoh  o,  Dehtssek. 
Dentssxn  v.  Hiodinoh.  (a) 

OK  APPEAL  FROM  THE  SUPBEME  COURT  OP  THE  CAPE  OP 
GOOD  HOPE. 

Will  —  Diteretion  of  executort  —  TAqwdaiion  of 
ettate — Legacy  in  lieu  of  committion — Practiee 
— Contolidation  of  appeal*. 

An  exeeutor't  discretion  it  limited  by  the  duty  of 
bringing  the  attett  into  a  proper  itate  of  invest- 
ment v/ithin  a  reasonable  time;  and  the  ornut 
lies  on  him  of  proving  that  he  acted  botid  fide, 
and  exercised  a  reasonable  diteretion. 

Ko  rule  hat  been  laid  doten  in  the  Cape  Colony 
equivalent  to  the  rule  adopted  by  the  Court  of 
Chancery  in  England,  that  a  year  should  be  taken 
cu  the  ordinary  reasonable  time  within  which  an 
executor  sJiould  realise  investments  which  it  is  not 
proper  to  ntain  ;  but,  in  a  ease  in  which  six 
months  after  the  death  of  the  tettator  the  majority 
of  the  beneficiariet  called  upon  the  esMCufor*  to 

(a)  Bmnrtad  by  0.  £.  Ualduc,  Baq.,  BuTlM«Mit-L«v. 
yeLLTlI.,N.8.,M7«. 


do  at  toon  at  pottible  the  duly  which  the  law 

laid  upon  them : 
Seld,  that  they  were  bound  to  delay  no  longer,  and 

were  answerable  for  lots  oceationed  by  depreeia^ 

tion  in  the  value  of  the  investments  after  thai 

date. 
Judgment  of  the  court  below  reverted. 
A  tettator  bequeathed  to  ecu^  of  hit  executort  5001. 

by  way  of  eommitsion  "  in  full  tatiifcuiion  of 

any  committion  or  feet  to  which  they  may  be 

entitled  under  this  will."     One  of  his  executort 

wot  an  attoeiation  formed  for  the  adminittraiion 

of  estates. 
Held,  that  the  legacy  giuen  to  the  attoeiation  did 

not  preclude  OMrget  made  by  them  in  the  ehci- 

radar  of  adminii^cUort. 
It  it  the  duty  of  an  executor  to  liquidate  the  ettate 

by  reducing  tt  into  pottettion,  clear  of  debt  and 

other  outgoings,  free  for  enjoyment  by  the  b^ne- 

jidariei ;  but  it  is  no  part  of  hit  duty  to  turn  the 

whole  estate  itUo  money. 
Held,  that  the  astocioHon  were  not  justified,  a» 

executort,  in  telling  to  themtelvet  tuch  part  of  the 
'  attett  at  they  desired  to  hold,  and  remainijtg 

accountable  only  for  the  price. 
Judgment  of  the  court  below  varied. 
The  Judicial  Committee  will  consolidate  appecth 

at  any  stage  if  U  appean  to  be  convenient  that 

(&«y  thould  be  heard  together. 

These  were  ap]}eal8  arising  out  of  the  will  of 
Petrus  Hofstede  Hiddingh,  who  died  in  Sept. 
1881. 

The  first  suit  was  instituted  in  Nov.  1883,  and 
judgment  was  given  for  the  defendants  in  the 
Supreme  Court  of  the  colony  in  Jan.  1884,  and  an 
appeal  to  the  Queen  in  Council  was  admitted  in 
Amil  1884. 

The  second  action  was  commenced  in  May  1885, 
and  judgment  was  delivered  in  July  1885.  From 
this  judgement  there  were  cross-appeals. 

In  Nov.  1886,  before  the  printed  cases  had  been 
lodged  in  the  cross-appeals,  and  the  first  appeal 
was  in  the  list  for  Hearing,  the  appellant  pre> 
senteda  petition  that  they  might  be  consolidated, 
which  was  opposed  on  the  ground  that  they  were 
distinct  causes  in  the  court  below  separated  by 
an  interval  of  a  year  and  a  half;  but  their 
Lordships  made  the  order  as  requested,  on  the 
groand  that  the  subject-matter  was  practically 
the  same,  and  there  would  be  a  saving  of 
expense  if  they  were  heard  together :  (see  12  App. 
Cas.  107.) 

The  facts  appear  sufficiently  from  the  judgment 
of  their  Lordships. 

Bigby,  Q.C.  and  Haldane  appeared  for  the 
appeUants  in  the  first  two  appeals,  and  for  the 
respondent  in  the  cross-appeal  (the  heirs). 

Sir  H.  Davey,  Q.C.  and  Mcuskamett  for  the 
respondents  in  the  first  two  appeals,  and  the 
appellant  in  the  cross-appeal  (the  executors). 

The  following  authorities  were  referred  to : 
Buzton  T.  Buxton,  1  Hy.  &  Cr.  80 ; 
Gfraybum  v.  Clarkton,  18  L.  T.  Bep.  N.   S.  405; 

L.Bep.  sell.  605; 
ScuUhoiye  t.  Tipper,  L.  Bep.  13  Eq.  282 ; 
Rs  Nomnglou,  13  Ch.  Div.  654 ; 
Hughes  t.  Smpaon,  22  Bear.  181 ; 
Manden  v.  Kant,  37  L.  T.  Bep.  N.  S.  40 ;  5  Ch.  Div. 

598. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment.    . 
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Juiff  9. — The  judgment  of  their  Lordships  was 
delivered  by 
Lord  HoBHOusx. — ^These  appeals  all  relate  to 

froperty  snbject  to  the  trusts  of  the  mil  of 
'etrne  Hofstede  Hiddingh,  and  all  the  qnestiond 
raised  by  them  lie  between  persons  entitled  to 
fais  estate  on  the  one  hand,  and  his  executors  and 
adminiptrators  on  the  other.  They  have  therefore 
been  heard  together,  bat  the  decrees  appealed 
from  were  made  in  two  separate  actions  raising 
separate  issues,  in  which  it  will  be  proper  now  to 
make  separate  decrees.  The  testator's  will  bears 
date  the  13th  July  1876.  He  first  gives  to  his 
wife  the  snm  of  75001.,  entailed  with  the  burden 
of  fidei-commitsum,  under  which  the  interest  is  to 
be  enjoyed  by  her  for  life,  with  remainder  to  his 
children  for  their  lives,  with  remainders  to  their 
iesne.  He  then  appoints  fais  seven  children  by 
name  and  any  future  children  to  be  sole  heirs 
and  heiresses  of  his  estate  after  payment  of  the 
legacy,  but  as  to  one  half  of  their  shares  burdened 
with  the  entail  of  fidei-eommurum,  under  which 
they  are  to  enjoy  the  interests  of  their  shares  for 
life,  with  remainder  to  their  issue.  It  ia  not 
material  to  state  the  nature  of  the  interests 
ulterior  to  those  of  the  children.  He  farther 
directs,  "That  his  three  execntors  hereinafter 
appointed  shall  receive,  by  way  cf  commission, 
each  the  sum  of  5001.  sterling,  and  that  his  estate 
shall  be  charged  with  guarantee  commission,  and 
not  his  wife,  on  the  bequest  of  7500i.  sterling 
bequeathed  to  her"  And  he  declares  "To  nomi- 
nate and  appoint  Mr.  Paul  de  Yilliers,  D.A.,  son, 
bis  wife  Dorothea  Wilhelmina  Christina  Anthing, 
and  the  South  African  Association  for  the  Admi- 
nistration and  Settlement  of  Estates,  and  in  case 
the  last-montioned  executor  declines  to  accept 
the  appointment,  then  in  that  case  the  Colonial 
Orphan  Chamber  and  Trust  Company  in  its 
stead,  to  be  the  executors  of  his  will,  administra- 
tors cf  his  estate  and  effects,  and  guardians  of 
bis  minor  heirs  and  legatees."  On  the  12th  May 
1881  the  testator  made  a  codicil,  in  which  he 
enlfiTges  the  entailed  portion  of  the  inheritances 
from  one-half  to  three-quarters  of  each  share. 
And  he  continues  as  follows  :  "  I  hereby  revoke 


the  appointment  of  the  South  African  Association 
for  the  Administration  and  Settlement  of  Sstates 
as  the  sole  administraton>  of  the  fidei-commissary 
inheritances  of  my  heirs  under  this  will  and 
codicil,  and  desire  that  the  said  South  African 
Association  and  the  Colonial  Orphan  Chamber 
and  Trust  Company  shall  have  the  joint  admini»> 
tration  of  the  said  fidei-commissary  inheritances 
devolving  upon  my  said  heirs ;  that  is  to  say,  that 
each  institution  shall  lulve  the  administration  of 
half  the  amount  of  the  fidei-commissary  inheri- 
tance devolving  upon  each  of  my  heirs.  I 
further  desire  that  the  sum  of  5001.  bequeathed 
to  each  of  my  executors  by  way  of  commissiora, 
ahall  be  in  full  satisfaction  of  any  commission  or 
fee  which  they  may  be  entitled  to  under  this  wilL" 
On  the  13th  Sept.  1881  the  testator  died,  leavine 
his  wife  and  seven  children  surviving  him,  and 
on  the  13th  Oct.  letters  of  administration  were 
granted  to  the  three  execntors.  The  South  African 
Association  has  been  the  acting  executor,  though 
the  others  are  of  coarse  responsible  for  the  dne 
liquidation  of  the  estate. 

First  Appi&l. 
The  first  action  was  brought  by  four  of  the 
testator's  children  against  the  three  execntors. 
It  was  commenced  by  summons  dated  the  16th 
Nov.  1883.  The  plaintiffs  thereby  claimed  to 
amend  the  defendants'  accounts  by  expunginK 
certain  items  relating  to  the  sale  of  shares,  and 
also  claimed  damages  sustained  on  the  sales  of 
certain  shares  and  debentures.  In  their  declara- 
tion the  plaintiffs  stated  that  part  of  the  testator's 
estate  consisted  of  shares  in  companies ;  thac  for 
a  considerable  time  after  his  death  the  shares 
were  in  public  demand,  and  profitable  prices 
might  have  been  obtained  for  them;  that  the 
defendants  did  not  dispose  of  any  of  the  shares 
till  the  14th  July  1883,  when  they  sold  some  at 
prices  far  less  than  might  have  been  obtained 
earlier ;  and  they  claimed  11382. 17«.  6d.  as  damage 
on  flcconnt  of  the  negligence  charged.  The 
plaintiffs  make  out  their  claim  in  the  way  shown 
oy  a  table  set  out  in  the  appellants'  case,  which  is 
here  transcribed : 


Sham. 

lUrket  Value  (claimed 
b7  Flaintlib). 

For  what  Exeenton  Bold  in  I88S. 

DeOrimry. 

34  Sonth  African  Bank 

15  National  Bank,  O.P.S 

£     s. 
At  ^635    0  =  1190    0 

„         6  10=     97  10 
„      35    0=  895    0 
„     30O   0=  600    0 

111=    15  10 

Jt    ».     £      £    B.  i. 
20 at  13    5=a»?„„    „    . 
Ustll    0=1545*^"    ''   ^ 

At  jE417« 72  15    0 

771    0    0 
24  15    0 

„  je30ia8.6d.  ...  704    7    6 

1  at  ^1871           uM   A   A 
1  at  .£176  J  883   0   0 

AtjBl  10   0   0 

100  IS    6 

tSti    it   V 
5  10    0 

.£2708   0 

jeiS69    2    6 

JB1138  17    6 

The  price  of  the  various  shares  (except  those  of 
the  Brick  and  Lime  Compacy)  in  Nov.  1881,  and 
again  in  April  1882,  was  stated  by  certain  brokers 
called  by  the  plaintiffs.  It  was  shown  that  in 
November  and  again  in  Dec.  1881  the  association 
invited  tenders  for  the  shares,  which  resulted 
either  in  nothing  or  in  offers  at  prices  which  they 


considered  inadequate.  After  Dec.  1881  they  made 
no  attempt  to  dispose  of  the  shares,  except  by  offer- 
ing them  for  the  acceptance  of  the  adnlt  heirs.  Ic 
does  not  appear  in  what  form  or  at  what  date  this 
offer  was  made.  It  was  probably  made  in  conversa- 
tion, and  shortly  before  the  date  of  the  answer  to  it. 
That  answer  i»  contained  in , the  following  letter 
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addressed  to  Mr.  Denyssen  as  the  secretary  of  the 
Maocution,  and  as  administering  executor,  estate 
late  P.  H.  Hiddingh  :  "  Cape  Town,  3rd  April 
1882.  Sir, — With  regard  to  bank  and  other 
shares  belonging  to  the  above  estate,  about  which 
the  executors  desire  to  kno>r  the  intention  of  the 
heirs,  we  the  undersigned  have  come  to  the 
resolution  not  to  take  over  any  of  them,  and 
therefore  request  the  executors  to  dispose  of  the 
same  as  soon  as  possible."  The  letter  is  signed 
either  by  five  of  the  children,  or  by  four  and  the 
widow.  The  executors  did  nothing  whatever 
after  the  receipt  of  this  letter.  Mr.  Denyasen 
says,  "  When  the  heirs  asked  us  to  sell,  the  board 
thought  it  not  desirable."  Two  of  the  directors 
say  the  matter  was  continually  discussed  at  the 
board,  and  one  of  them,  Mr.  Ebden,  says,  "  We 
thonght  that,  short  of  dire  necessity,  it  would  be 
undesirable  to  realise  the  shares  with  a  falling 
market,  and  a  reasonable  prospect  of  a  rise  at  no 
distant  date."  There  is  no  other  reason  given 
for  their  inaction,  nor  any  evidence  as  to  the 
reasons  for  expecting  a  nae.  In  point  of  fact 
they  did  not  sell  till  July  1883,  after  they  had 
been  warned  by  the  plaintiffs'  solicitor  that  they 
would  be  held  responsible  for  lose.  Upon  these 
facts  the  Supreme  Court  made  their  decree  on  the 
14th  Jan.  lB8i,  and  thereby  dismissed  the  action 
on  the  ground  that  the  executors  did  no  more 
than  exercise  a  discretion  which  was  vested  in 
them.  It  gave  the  costs  out  of  the  est-ite.  This 
is  the  decree  a])pcaled  from  It  seems  that  no 
rule  has  been  laid  down  in  the  coloiiy  equivalent 
to  the  arbitrary  but  convenient  rule  adopted  by 
the  Conrt  of  Chancery  here,  that  a  year  should  be 
taken  an  the  ordinary  reasonable  time  within 
which  an  executor  should  realise  investments 
which  it  is  not  proper  to  retain.  It  is  suggested 
that  in  this  colony  six  months  would  be  a  reaonable 
period,  because  th-it  is  the  time  by  which  it  is 
expected  that  liquidation  accounts  shall  be  lodged, 
and  after  which  any  person  interested  may  sum- 
mon the  executors  for  an  account.  Be  Viiliers,  C.  J., 
with  whom  Dwyer,  J.  agrees  throughout,  adopts 
this  view.  Smiih,  J.,  who  dissented  from  the 
judgmeiit  and  thought  the  executors  were  liable 
for  negligence,  considered  that  twelve  months 
was  a  reasonable  period,  because  after  that  time 
the  Master  may  of  his  own  authority  summon  the 
executor  to  file  his  accounts.  Their  Lordships  do 
not  desire  to  be  considered  as  laying  down  any 
general  rule  on  this  point.  They  think  that, 
having  regard  to  what  passed  in  April  1882,  the 
execDtors  having  been  called  upon  by  the  major 
portion  of  the  heirs  to  do  as  soon  as  possible  the 
duty  which  the  law  laid  upon  them,  were  bound 
to  delay  no  longer.  A  sale  as  soon  as  possible 
after  the  3rd  April  1882  coincides  very  nearly 
with  the  six  months  which  the  Chief  Justice  lays 
down  to  be  the  reasonable  time,  and  which  would 
expire  on  the  I3th  April.  And  their  Lordships 
cannot  find  that,  even  if  the  longer  period  of  a 
year  were  taken,  the  executors  mivde  any  effort  to 
sell  daring  the  remainder  of  th-vt  period.  The 
law  applicable  to  the  cose  is,  their  Lordships  think, 
very  well  laid  down  by  the  Chief  Justice.  He 
says :  "  The  correct  view  appears  to  me  to  be  that, 
in  the  opinion  of  the  Legislature,  six  months  is 
'not  as  a  general  rule  an  nnreasnuable  time  to 
allow  executors  to  realise,  Mid  that,  under  certain 
circumstances,  twelve  months  and  more  may  be 
perfectly  reasonable.    I  would  go  even  further. 


and  sa^  that,  where  a  loss  has  occurred  through 
the  failure  of  an  executor  to  realise  within  six 
months  of  his  acceptance  of  the  trust,  the 
onus  would  lie  upon  him  of  proving  that  he  acted 
bond  fide  and  exercised  a  reasjnable  discretion. 
In  deciding  whether  a  reasonable  diftcretion  wa» 
exercised  or  not,  the  court  wonld  look  into  all  th& 
circumstances  of  the  case,  such  as  the  nature  of 
the  investment,  the  confidence  the  testator  had  iu 
the  investment,  the  efforts  made  by  the  executors 
to  realise,  the  state  of  the  market,  and  of  course 
as  an  important  ingredient  the  length  of  time 
which  has  elapsed  since  the  testator's  death.  But 
I  cannot  concur  in  the  view  that,  after  the  lapi^e 
of  six  months,  mere  error  of  judgment  wonld  be 
8u£Bcient  to  fix  the  executor  with  liability."  But 
it  is  not  a  mere  error  of  judgment  which  is  charged 
against  the  executors.  'I'hey  are  charged  with 
unreasonable  delay  and  negligence  in  performing: 
their  legal  duty.  The  court  appears  to  treat  the 
discretion  of  the  executors  as  if  it  were  a  perfectly 
free  discretion  like  that  of  an  absolute  owner.  It 
was  vigorously  contended  at  the  bar  by  Sir  Horace 
Davey  that  the  true  test  of  an  executor's  reasonable 
discretion  is  to  see  what  a  reasonable  owner  might 
do.  But  an  executor's  discretion  is  limited  by 
the  duty  of  bringing  the  assets  into  a  proper 
state  of  investment  within  a  reasonable  time. 
That  duty  was  in  this  case  rendered  more  im- 
perative by  the  circumstance  that  in  two  sete  of 
shares  the  liability  is  unlimited,  and  the  circum- 
stance  that  the  inheritance  is  subject  to  trustM 
in  favour  of  unborn  peraons,  which  must  endure  - 
for  many  years,  and  for  which  investmenta  of  . 
stable  character  are  especially  required.  And  is 
was  a  duty  urged  upon  the  executors  by  the 
greater  part,  if  not  the  whole,  of  the  adult  heirs. 
'Their  Lordships  agree  with  the  conrt  below  that 
the  onus  lies  on  the  executors  of  proving  that  they 
acted  bond  fide  and  exercised  a  reasonable  discre- 
tion. Afiiainst  their  good  faith  not  an  insinuatiort 
has  been  made.  But,  in  their  Lordships'  opinion, 
they  have  not  proved  that  they  exercised  reason- 
able discretion.  Taking  the  tests  propounded  by 
the  Chief  Justice,  we  know  nothing  as  to  the 
confidence  the  testator  had  in  the  investmeata  , 
beyond  the  fact  that  he  held  them.  But  their 
nature  was  such  as  to  demand  conversion,  the 
execnturs  made  no  efforts  to  realise  between  Dec. 
1881  and  July  1883 ;  the  state  of  the  market  waa 
such  as  to  create  alarm,  and  the  length  of  time 
was  excessive.  On  these  groonds  the  exenutorti 
must  be  held  liable  for  lo&s,  and  then  the  question  . 
is,  what  loss  ?  The  rule  in  JBnglaad  is,  that  if  the 
executor  fails  within  a  reasonable  time  to  convert 
investments  which  require  conversion,  the  end  of  . 
a  year  is,  in  the  absence  of  circumstanoeH  poiutinjf 
to  a  different  date,  to  be  taken  as  the  time  for 
ascertaining  the  value  which  he  ought  to  have  got. 
Their  Lordships  have  given  their  reasons  for  fixing  , 
an  earlier  date  in  this  case,  and  they  adopt  tbe 
Chief  Justice's  term  of  six  months.  There  is  a  . 
trifling  item  of  Brick  and  Lime  Company's  Blia:xs 
as  to  which  there  is  no  evidence  to  snow  any  Josti. 
As  to  the  other  items  their  Lwdships  cannot  find 
that  the  evidence  supports  the  prices  charged  by 
the  plaintiffs  in  their  tables ;  but  the  evidence  of 
the  brokers  does  show  some  substantial  loss  upoM 
the  prices  current  some  time  in  April  1882.  The 
proper  course  will  be  to  order  an  inquir}',  what 
was  the  mesne  market  value  of  the  shares  of  the 
four  companies  which  the  execat^  conld  l?»xii 
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realised  on  the  13th  April  1882,  or  as  near  thereto 
as  can  be  ascertained,  and  to  charge  the  execntors 
■with  that  value,  with  lawfnl  interest  from  that 
date.  The  executors  should  also  be  disallowed  the 
items  of  expense  incurred  after  that  date  in  con- 
nection witn  the  shares,  which  are  mentioned  in 
■  paragraphs  2  and  5  of  the  second  count  of  the 
plaint.  On  the  other  hand,  the  executors  should 
De  allowed  the  amount  of  dividends  accrued  since 
the  IHth  April,  with  interest,  and  also  the  price  of 
purchase  mcnej  actually  credited  to  the  estate  on 
sale  of  shares,  with  interest ;  also  the  shares 
themselves  if  any  of  them  remain  on  the  executors' 
hands.  As  regards  costs,  having  regard  to  the 
difficulty  of  the  position,  and  the  unimpeached 
good  faith  of  the  executors,  their  Lordships  think 
that  justice  will  be  done  by  ordering  the  plaintiffs' 
costs  of  suit  as  between  solicitor  and  client  to  be 
paid  out  of  the  estate,  and  by  making  no  order 
with  respect  to  the  costs  of  the  executors.  They 
will  humbly  advise  Her  Majesty  in  accordance 
with  the  foregoing  opinion.  And  they  will  deal 
with  the  costs  of  the  appeal  on  the  same  principle 
which  they  have  applied  to  the  cost?  of  the  suit. 

Second  and  Third  Afpea.ls. 
These  are  cross-appeals  in  another  action  com- 
menced on  the  5th  May  1885  by  the  testator's  son, 
Willem  Hiddingh,  against  the  executors.  Mr. 
Denysnen,  as  representing  the  association,  is  sued 
both  as  administering  executor  and  as  adminis- 
trator. It  will  be  convenient  to  deal  separately 
with  the  several  heads  of  relief  sought  in  the 
action.  The  plaintiff  states  that  the  defendants 
are  in  default  for  not  enforcing  contracts  made 
on  or  after  the  14th  July  1883  for  the  sale  of 
some  of  the  shares  which  are  the  subject  of  the 
first  action.  It  it  were  necessary  to  decide  this 
issue,  the  action  would  fail,  because  the  plaintiff 
brings  no  evidence  to  show  that  it  was  expedient, 
or  even  possible,  to  enforce  such  contracts.  But 
the  result  of  the  first  action  has  now  removed  the 
ground  for  this  portion  of  the  second  action. 
The  plaintiff  then  seeks  relief  in  respect  of  150 
shares  in  the  Cape  Commercial  Bank  which  the 
executors  have  not  sold.  The  bank  has  failed, 
and  the  estate  has  been  charged  with  the  sum  of 
5250Z.  for  calls,  with  a  prospect  of  further  calls. 
The  defendants  plead  the  decree  in  the  first 
action  as  a  bar  to  the  second,  and  the  court  has 
allowed  the  plea,  It  apptears,  however,  to  their 
Lordships  tnat  the  first  action  was  confined 
entirely  to  the  shares  which  were  sold  in  or  after 
July  1883,  and  in  respect  of  which  the  sum  of 
1138Z.  17<.  6d.  was  claimed  as  damages.  The 
damage  by  retention  of  the  Commercial  Bank 
tahares  is  a  totally  different  matter,  which  was  not 
and  could  not,  as  the  declaration  was  framed,  have 
been  adjudicated  in  the  first  action.  There  is  no 
evidence  in  the  record  that  it  was  practicable  to 
sell  these  shares,  or  that  the  estate  would  have 
escaped  liability  if  they  had  been  sold  within  a 
reasonable  time,  and  the  executors  may,  for  aught 
that  appears,  have  a  complete  defence  on  the 
merits.  But  the  court  below  declined  to  receive 
evidence  or  to  go  into  the  merits  at  all,  on  the 
ground  that  the  question  had  been  already  decided 
between  the  parties.  Their  Lordships  think  that 
the  case  should  be  remitted  to  the  Supreme  Court 
for  trial  of  the  issue  raised  with  respect  to  the 
Cape  Commercial  Bank  shares.  Another  com- 
plaint is,  that  the  association  has  charged  com- 


mission against  the  fidei-commissary  or  settled 
estate,  and  is  wrong  in  doing  so,  on  the  ground 
that  the  sums  of  500e.  given  to  the  execntors  most 
be  taken  in  lien  of  all  commission  or  fees  which 
they  might  otherwise  claim  in  any  character 
which  the  will  confers  on  them.  Ko  doubt  the 
codicil  is  capable  of  being  read  in  this  sense ;  but 
their  Lordships  agree  with  the  Supreme  Court 
in  thinking  that  it  is  not  the  true  sense.  The 
testator  clearly  contemplated  that  a  guarantee 
commission  should  be  paid  on  the  legacy  Riven  to 
his  wife,  and  that  is  paid,  not  to  his  executors, 
but  to  his  administrators.  In  the  passage  of  his 
codicil  which  is  relied  on  by  the  plaintiff  he 
distinguishes  correctly  between  executors  and 
administrators,  using  the  former  term  when  he  is 
thinking  of  the  legacies  of  500!.  and  the  latter 
when  he  is  thinking  of  the  fidei-commissary 
inheritance.  The  plaintiff's  construction  would 
create  an  inequality  between  the  various  trustees 
which  it  is  impossible  to  think  that  the  testator 
could  have  contemplated.  The  two  execntors 
who  are  not  administrators  would  get  500!.  each 
for  executorial  duties  alone,  the  company  which 
is  both  executor  and  administrator  would  g^t  the 
same  sum  for  both  sets  of  duties,  and  the  company 
which  is  administrator  but  not  executor  would  be 
left  free  to  make  its  full  charge.  Moreover  the 
testator  was  well  acquainted  with  the  bye-laws 
and  the  working  of  the  association ;  and  in  the 
17th  bye-law,  which  provides  for  their  remunera- 
tion, there  are.three  distinct  heads  of  charge,  and 
the  charges  which  relate  to  executorships  are 
kept  quite  distinct  from  those  which  relate  to 
more  permanent  trnsts,  such  as  fidei-commissary 
inheritances.  Their  Lordships  hold  without  hesita- 
tion that  the  legacy  given  to  the  association  does 
not  preclude  charges  made  by  them  in  the  charac- 
ter of  administrators.  The  remaining  and  the 
principal  objections  made  by  the  plaintiff  u>  the 
accounts  rendered  by  the  association  are  of  a  more 
complicated  and  difficult  character.  The  liquida- 
tion accounts  of  the  executors  (and  for  the  present 
pnrpose  the  association  must  be  regarded  as  sole 
executor)  show  that  they  have  made  over  to  the 
association  and  to  the  Orphan  Chamber  Company, 
as  administrators  and  on  acconnt  of  the  amounts 
entailed,  a  large  number  of  mortgage  bonds  be- 
longing to  the  testator.  The  Orphan  Chamber 
Company  are  not  parties  to  the  action,  and  with 
their  dealing  we  nave  now  nothing  to  do.  The 
association,  it  is  said,  have  taken  over  mortgage 
bonds  to  the  amount  of  76,0001.  They  claim  to 
be  the  absolute  owners  of  that  property,  and  say 
that  the  estate  can  claim  nothing  from  them  but 
the  amount  of  the  principal  debts  secured  by  the 
bonds,  with  interest  at  5  per  cent,  until  payment. 
Further,  for  this  process,  they  deduct  at  once 
what  is  called  a  "  guarantee  commission  "  of  2^ 
per  cent,  on  the  capital  snm.  To  put  the  matter 
luto  figures,  for  the  sake  of  clearer  illustration, 
the  association  take  over  securities,  which  are 
considered  to  be  prime  securities  carrying  6  per 
cent,  interest,  say  for  76,000!. ;  they  have  free  use 
of  that  money ;  and  because  they  become  debtors 
for  it  and  liable  to  pay  it,  they  say  thOT  have 
guaranteed  it,  and  charge  1900!.  down  for  the 
operation.  Then,  if  they  keep  the  money  invested 
in  prime  securities  carrying  only  6  per  cent.,  they 
take  760!.  a  year  for  their  administration.  It  is 
stated  that  the  commission  covers  the  expenses  of 
administration,  but  it  is  net  easy  to  see  how  there 
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'Can  be  mnch  expense  when  the  administration  is 
redaced  to  the  single  process  of  paying  half-yearly 
interest  on  the  company's  ovm  debt.  When  the 
plaintiff  received  from  the  association  the  accounts 
of  his  separate  sliare  he  objected  to  this  mode  of 
treating  the  estate.  He  made  both  before  action 
and  by  his  action  some  other  objections  to  the 
accounts  vvbich  have  not  been  urged  at  the  bar. 
The  claims  which  we  have  now  to  deal  with  are, 
first,  that  the  cessions  of  the  bonds  shall  be  can- 
celled, with  the  consequence  of  disallowing  the 
costs  of  those  cessions ;  secondly,  that  the  charge 
for  guarantee  commission  shall  be  expunged; 
and  thirdly,  that  the  testator's  assets  shall  be 
kept  distinct  from  the  other  property  of  the 
association,  and  that  the  association  shall  account 
for  the  actual  amount  of  interest  received  from 
those  assets.  The  Supreme  Court  have  decided 
in  favour  of  the  plaintiff,  that  the  association  at 
all  events  cannot  claim  the  gnarantee  commission 
during  his  life,  but  must  pay  him  interest  on  his 
full  share.  And  in  favour  oi  the  association  they 
have  decided  that  they  are  entitled  to  treat  the 
testator's  assets  as  their  own  property,  and  are 
responsible  only  for  the  value  at  which  they  took 
those  assets  with  5  per  cent,  interest.  The  asso- 
ciation carries  on  its  business  nnder  the  authority 
of  Act  17  of  1875.  They  are  empowered  to  make 
such  charges  as  shall  be  agreed  upon,  or,  when 
not  agreed  upon,  as  shall  be  just  and  reasonable. 
And  the  directors  may  frame  and  establish  bye- 
laws  in  relation  (amongst  other  things)  to  the 
charges  made  by  the  company,  which  bye-laws, 
after  the  observance  of  prescribed  formalities,  are 
to  have  the  same  force  and  effect  as  if  inserted  in 
the  Act.  They  have  made  bye-laws  to  the  validity 
of  which  no  objection  is  taken  except  on  the 
ground  that  they  are  not  reasonable.     The  im- 

?ortant  bve-laws  are  the  16th  and  17th.  The 
6th,  as  before  observed,  is  divided  into  three 
heads.  That  which  relates  to  the  present  question 
is  as  follows :  "  In  guardianships,  fidei-commissary 
and  trust  money,  and  curatorships :  5  (five)  per 
cent,  on  the  receipts  of  interest,  dividends,  house 
rents,  or  other  income.  2^  (two  and  a  half)  per 
cent,  on  property  or  moneys  taken  over  from 
execntors,  guardians,  or  others,  by  the  association, 
and  guaranteed  by  them.  2^  (two  and  a  half) 
per  cent,  for  transcribing  and  guaranteeing 
inheritances,  legacies,  fidei-commissary  inheri- 
tances, donations,  and  other  bequests  of  whatever 
nature,  from  liquidation  accounts  of  estates 
administered  in  this  ofBce  to  the  separate  ac- 
connts  of  the  parties  concerned.  1  (one)  per 
cent,  on  the  appraised  valne  of  entailed  immov- 
able property.  The  17th  bye-law  is  as  follows : 
"The  association  allo^  and  pay  interest  half- 
yearly  on  all  moneys  administered  by  or  entrusted 
to  them  either  as  executors,  administrators, 
guardians,  or  curators.  Such  interest  shall  be  at 
the  rate  of  one  per  cent,  less  than  the  current 
rate  of  interest  charged  by  the  public  companies 
at  Cape  Town  at  any  time  on  bonds  on  security 
of  landed  property  in  this  colony."  The  theory 
of  the  association  was  very  clearly  stated  at  the 
b»r.  It  is  the  duty  of  execntors,  they  say,  to 
turn  the  whole  of  the  estate  into  money;  that 
they  have  properly  done  in  the  case  of  the  bonds 
by  selling  them  to  the  association  at  the  full 
amount  of  the  sums  secured  by  them ;  the  pur- 
chase money  is  properly  invested  by  being  leit  in 
the  hands  of  the  association ;   the  testator  was 


Tery  familiar  with  the  practice  of  the  association, 
and  must  be  taken  to  have  agreed  to  their  charges 
when  he  made  them  his  administrators ;  or  if  not, 
still  their  bye-laws  are  reasonable  and  are  binding 
on  all  parties,  and  the  bye-laws   authorise  the 
course  adopted.      They  also   contend  that  this 
course  is  in  accordance  with  universal,  or  at  least 
very  general,  practice.     Their  Lordships  cannot 
assent  to  the  first  of  this  string  of  propositions. 
They  have  not  been  referred  to  any  autnority  to 
show  that  an  executor  must  turn  all  the  assets 
into  money.    It  is  laid  down  that  his  dnty  is  to 
liquidate  the  estate.     But  an  estate  is  liquidated 
when  it  is   reduced  into  possession,  cleared  of 
debts  and  other  immediate  outgoings,  and  so  left 
free  for  enjoyment  by  the  heirs.     The  startling 
theory  broached  on  behalf  of  the  association  is 
discountenanced  by    the    opinion    of  the  Chief 
Justice,  who  says  that  an  individual  executor 
would  be  bound  to  keep  the  trust  fund  separate 
and  distinct  from  his  own;  therefore  he  could 
not  be  bound  to  go  through  the  absurd  process  of 
turning  proper  investments  into  money,  in  order 
to  put  the  money  back  again  into  proper  invest- 
ments.    The  same  law  must  apply  to  companies 
who  are  appointed  executors,  and  if  any  justifica- 
tion is  to  be  found  for  the  wholesale  conversion 
effected  in  this  case,  it  must  be  found  in  the 
special  contract  or   circumstances,    not    in  the 
general  law.     That  brings  us  to  the  construction 
of  the  bye-laws,  which  regpilate  the  rights  of  the 
parties  unless  at  least  they  can  be  shown  to  be 
unreasonable.    Their  Lordships  do  not  think  that 
the  testator's    connection    with  the  association 
makes  their   charges    "  charges    agreed    upon " 
within   the  meaning  of  the  Act,  nor  can  they 
attribute  to  him  any  intention  that  the  association 
should  be  paid  except  by  lawful  charges,  or  any 
intention  that  they  should  have  advantages  neither 
indicated  by  their  bye-laws  nor  necessarily  inci- 
dental to  administration.     It  is  indeed  ar^ed 
that  the  bye-laws  do  not  contemplate  any  adminis- 
tration of  the  assets  in    specie,   and  therefore 
compel,  or  at  least  authorise,  the  course  of  turn- 
ing them  all  into  a  simple  debt  due  from  the 
association.   If  however  the  effects  of  the  bye-laws 
were  that  in  every  case  there  mast  be  conversion 
of  investments,  however    unexceptionable,  into 
money  for  the  mere  seJce  of  lending  it  to  the 
association,  their  Lordships  think  they  would  be 
unreasonable.     But  the  l6th  and  23rd  articles, 
which  apply  to  administrations,  clearly  contem- 
plate administration  in  specie,  and  so  does  article 
12,  though  possibly  that  article  may  apply  to 
agencies  only.     Not  only  is  there  nothing  in  the 
bye-laws  to  debar  the  association  from  adminis- 
tering    the     assets    which     the     testator     had 
separately  from  their  own  property,  but  their 
Lordships  cannot  find  anything  to  warn  pei'sons 
dealing  with  them  that  their  practice  is  to  sell  to 
themselves  such  part  of  the  assets  as  they  desire 
to  hold,  and  to  remain  accountable  only  for  the 
price.     If  that  is  so,  the  effect  of  the  cession  in 
this  case  must  be  decided  by  the  same  tests  as  are 
applied  to  other  acts  of  persons  in  a  fiduciary 
position.    Keither  the  form  of  the  bonds  nor  that 
of  trhe  cessions  is  shown  in  the  record.     It  may 
be  that  a  formal  transfer  in  every  case  is  proper 
for  the  purposes  of  administration,  as,  for  example, 
if  it  become  necessary  to  enforce  payment,  or  if 
the  debtor  desires  to  redeem.     It  may  be  again 
that,  in  some  cases,  the  money  was  wanted  i  for 
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strict  executorial  purposes,  as  for  payment  of 
debts  or  costs,  and  iu  those  cases  there  could  be 
no  objection  to  the  association  making  to  them- 
selves both  a  formal  and  a  substantial  transfer  on 
paying  the  -whole  of  the  money  secured.  Bnt  the 
present  controversy  relates  to  the  fldei-coramissary 
inheritances,  of  which  there  can  be  no  distribntion 
until  an  absolute  and  unburdened  interest  has 
vested  in  the  heirs  or  some  of  them.  And  the 
facts  are  that  an  executor  has  of  his  own  mere 
will,  without  the  consent  of  the  adult  beneficiaries, 
again.«t  the  will  of  the  only  one  whose  wishes  are 
in  evidence,  without  the  order  of  any  court, 
transferred  to  himself  debts  secured  by  specific 
charges  on  land,  not  making  any  jiayment  for  the 
transfer,  but  only  giving  to  the  owners  of  these 
debts  an  unsecured  claim  against  himself,  with 
the  effect  of  putting  large  emoluments  into  his 
own  pocket  by  the  transaction.  To  hold  that  t'le 
benencial  ownership  has  been  shifted  from  the 
heir  to  the  executor  by  such  »  process  seems 
to  their  Lordships  to  be  a  violation  of  the  funda- 
mental principles  which  are  applied  to  fiduciary 
relations  by  every  law  with  which  they  are 
acquainted.  It  will  be  understood  that  their 
Lordships  are  confining  themselves  to  the  strict 
legal  principle.  They  are  not  doubting  the  perfect 
stability  of  this  company.  It  is  clearly  one  that 
is  regarded  with  great  confidence  in  the  colony. 
For  aught  they  know,  to  be  inscribed  in  the 
books  of  the  company  as  a  creditor  may  there  l>e 
considered  as  desirable  a  mode  of  investing  money 
as  the  purchase  of  Bank  of  England  stock  is  in 
England.  They  are  not  suggesting  thtt  estates 
may  not,  in  some  cases,  benefit  by  such  a  process. 
It  may  be  that,  even  in  this  case,  others  of  the 
beneficiaries,  or  the  co-executors  if  they  had 
exercised  any  jndgment  in  the  matter,  or  a  court 
judging  on  behalf  of  infants  or  unborn  takers, 
would  have  approved  or  may  still  approve  of  such 
a  process,  either  partially  or  wholly.  Bnt,  as 
before  said,  the  association  is  pi-actically  a  sole 
executor.  Ko  one  has  interposed  on  behalf  of  the 
beneficiaries  to  correct  any  bias  felt  by  the  sole 
executor,  or  to  adjust  the  balance  of  his  judgment. 
And  under  such  circumstances  he  cannot  claim 
that  a  transfer  by  himself  to  himself  shall  stand. 
Then  comes  the  question  of  the  guarantee  com- 
mi'^sion.  If  any  guarantee  had  been  given,  their 
Lord.ships  would  feel  difficulty  in  deciding  the 
cross-appeal  on  this  point.  They  hardly  under- 
stand whether  the  Supreme  Court  disallowed  the 
immediate  deduction  of  the  co-nmission  on  the 
ground  that  the  bye-law  does  not  authorise  it,  or 
that  a  bye-law  authorising  it  would  not  be  reason- 
able, or  that  the  testator  could  not  have  intended 
it.  All  these  considerations  are  mentioned,  and 
all  with  some  degree  of  doubt.  Butit  is  needless 
now  to  go  further  into  those  questions,  because 
no  guarantee  has  been  given.  The  very  notion  of 
a  guarantee  requires  that  there  shall  be  two 
sources  of  security  to  the  creditor,  the  original 
source  and  the  guarantor.  But,  on  their  own 
theory,  the  association  are  the  sole  debtors  of  the 
estate.  If  they  have  u.sed  the  word  "  guarantee  " 
to  apply  to  debts  due  from  themselves  and  from 
nobody  else,  that  is  a  misleading  nso  of  the  word, 
and  cannot  avail  them.  But  their  Lordships 
think  that  they  have  not  so  used  it.  The  mention 
of  guarantees  in  the  16th  bye-law  is  one  of  the 

Eassages  in  that  article  which  have  led  their 
lOrdships  to  the  conclusion  that  the  association 


contemplate  the  administration  of  assets  in  specie, 
and  apart  from  their  own  property.  When  the 
association  have  given  a  guarantee,  it  will  be 
time  enough  for  them  to  claim  a  commission; 
possibly  none  may  ever  be  given.  It  has  been 
pointed  out  that  the  plaintiff  represents  only  one 
of  seven  shares,  and  that  only  as  regards  his  life 
interest.  Bnt,  if  the  corpus  of  the  estate  has 
lieen  dealt  with  in  a  manner  which  cannot  be 
justified  in  law,  it  is  competent  for  anyone 
interested  to  insist  on  the  right  principle  being 
applied.  In  the  recent  case  of  Benirqfuld  v. 
Baxter  (56  L.  T.  Bep.  N.  S.  127 ;  12  App.  Cas.  167) 
thLs  committee  held  that  they  were  boand  to 
declare  that  a  sale  by  an  executor  to  himself  was 
void,  at  the  suit  of  one  person  among  many 
interested,  and  a  person  wnoso  interest  in  tl» 
property  might  possibly,  and  even  probably,  be 
reduced  to  nothing  by  the  intervention  of  prior 
claims.  The  decision  now  pronounced  does  not 
prejudge  the  way  in  which  it  may  hereafter 
appear  desirable  to  administer  the  estate  on  pro- 
per consideration  and  with  due  recard  to  legal 
m-^thods.  Their  Lordships  think  it  is  proper 
(a)  To  declare  that,  under  the  circumstances 
appearing  in  this  case,  transfers  made  to  the 
association  of  securities  belonging  to  the  testator's 
estate,  in  consideration  only  of  the  association 
taking  upon  itself  the  obligation  of  paying  to  the- 
testator's  estate  the  sums  secured  thereby,  do  not 
confer  upon  the  association  any  right  of  treating 
such  securities  or  the  money  thereby  secured  as 
their  own  property.  (6)  To  declare  that  the 
association  are  bound  to  administer  such  securities 
and  money  for  the  benefit  of  the  testator's  estate, 
and  to  pay  to  the  plaintiff  in  respect  of  the  income 
thereof  such  snms  as,  npon  a  due  statement  of 
nccount  between  him  and  the  af.sociation,  are 
found  to  be  coming  to  him.  (e)  To  declare  that 
the  association,  not  having  guaranteed  any  portion 
of  the  fidei-commissary  inheritances,  are  not  en- 
titled to  any  guarantee  commission,  (i)  To  dis- 
miss the  cross-appeal,  (e)  In  other  respects  to 
affinn  the  order  of  13th  July  1885  now  nppealed 
from.  (/)  To  direct  the  accounts  to  be  taken  and 
reformed  with  reference  to  the  declarations  here- 
by made.  It  -will  be  observed  that  their  Lordships 
decide  nothing  as  to  the  costs  of  the  cessions, 
because,  for  the  reasons  before  stated,  they  can- 
not tell  whether  it  may  not  have  been  proper  to 
make  cessions  of  all  the  securities  to  the  associa- 
tion, vhough  they  could  not  thereby  become  the 
absolute  owners  of  the  property  transferred. 
Neither  have  they  decided  what  the  association 
are  entitled  to  charge  for  their  administration 
of  the  assets  on  the  new  footing  which  is  assigned 
to  them.  They  conceive  that  those  matters  -will 
l)est  be  dealt  with  by  the  Supreme  Court  in 
taking  the  further  accounts.  They  will  humbly 
advise  Ilor  Majesty  in  accordance  with  the  fore- 
going opinion,  and  the  association  must  pay  the 
costs  of  the  appeal. 

Solicitors  for  the  appellants  (the  heirs),  Bvrehttt 
and  Go. 

Solicitors  f.or  the  respwndents  (the  executors), 
Venuin^,  Scm$,  and  Mannings. 
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Nov.  10, 11,  and  16, 1887.  I 

^Present :  The  Bight  Hons.  Lords  FiTzeBBAU) 
and  HoBHOusE,  Sir  Baohzs  Peacock,  and  Sir 

RiCHAHD  CODCH.) 

POBTEODS  ASB  OTHEES  V.  BeTKAK.  (o) 

<yS    APPEAL    PROM    THE    CODKT    OP    QUEEN'S     BENCH 

POE   THE    PROVINCE  OP  QUEBEC,   CANADA. 

Law  of  Lower  Canada — Code  of  Civil  Procedure, 
art.  19 — Action  brought  in  name  of  another — 
Tnutee*. 

■Article  19  of  the  Canadian  Code  of  Civil  Procedure, 
tahich  provides  that  "  No  person  can  use  the 
name  of  another  to  plead,"  xm  applicable  to  mere 
Offente  or  mandaionei,  who  are  authorised  to  act 
for  others,  but  have  no  estate  or  interest  in  the 
auhject  of  the  action,  but  is  not  applicable  to 
trustees  tn  whom  iho  subject  of  the  trust  is  vested  in 
property  and  in  possession  for  the  benefit  of  third 
parties,  with  duties  to  perform  in  the  protection 
or  reaiisaiion  of  the  trust  estate.  And  therefore 
trustees  for  the  benefit  of  creditors,  deriving  their 
title  from  the  official  assignee  under  the  Insolvent 
Acts,  may  bring  an  action  in  their  own  namst. 

■Judgment  of  the  court  below  reversed. 

Brown  v.  Pinaonnanlt  (3  Sup.  Court  Bep.  102)  and 
Borland  v.  Moffatt  (11  Sup.  Court  Bep.  76) 
disapproved. 

This  was  an  appeal  from  a  judgment  of  the  Conrt 
•of  Queen's  Bench  for  the  Province  of  Quebec, 
Canada  (Appeal  side),  consisting  of  Dorion,  C.J., 
Monk,  Bamsay,  and  Baby,  JJ.,  which  had  reversed 
A  judgment  of  the  Superior  Court  (Bourgeois,  J.) 
in  an  action  brought  by  the  appellants  against 
the  respondent.  The  Court  of  Queen's  Bench 
■considered  themselves  bound  by  two  decisions  of 
the  Supreme  Court  of  Canada,  which  are  referred 
to  in  toe  judgment  of  their  Lordships,  where  the 
facts  are.fuUy  set  ont. 

Bompas,  Q.C.  and  Jeune  appeared  for  the 
appellants. 

The  respondent  did  not  appear,  and  the  appeal 
was  consequently  heard  ee  parte. 

At  the  condasion  of  the  argaments  their 
Lordships  took  time  to  consider  tneir  judgment. 

Nov.  15.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Fitzgerald. — This  appoal  comes  before 
their  Lordships  e»  parte.  The  plaintiffs  below 
are  the  appellants,  and  are  represented  here  by 
solicitor  and  counsel.  The  defendant,  who  ob- 
tained the  decision,  of  the  Supreme  Court  of 
Canada  in  his  favour,  does  not  appear.  In  this 
particular  case,  which  is  one  of  considerable 
importance,  though  it  does  not  present  much 
difficulty,  it  was  specially  desirable  that  the 
respondent  should  nave  oeen  represented  by 
counsel  to  assist  their  Lordships  by  hie  argu- 
ments, and  to  lay  before  them  the  reasons  for  the 
decision  of  the  Supreme  Court.  Mr.  Bompas, 
for  the  appellants,  has  fully  and  candidly  opened 
the  case  on  both  sides,  and  has  laid  before 
their  Lordships  the  authorities  on  which  the 
Supreme  Court  acted.  Bat  though  that  is  so,  it 
is  incumbent  on  their  Lordships,  m  a  case  heard 
ex  parte,  to  examine  it  more  minutely,  and  to  give 
their  reasons  more  at  largo  than  would  otherwise 
be  necessary  or  desirable.  Two  leading  autho- 
rities, decisions  of  the  same  Supreme  Court  on 

(a}  Baported  by  0.  E.  Haldih,  Bag.,  Bani«ter«».Law. 


appeal,  have  been  principalljr  discussed,  viz : 
Brown  y.  PinsonnauU  and  MoAatt  v.  Surland,  and 
as  there  was  no  appeal  in  either  of  those  cases  to 
this  tribunal,  the  decisions  are  binding  and 
conclusive  in  Canada.  But  nevertheless  it  be- 
came obvious,  in  the  coarse  of  this  hearing,  that 
it  would  be  necessary  for  their  Lordships  to 
review  these  previous  decisions  as  to  one  question 
affecting  this  appeal.  The  facts  of  the  present 
case  are  conveniently  and  accurately  stated  in 
the  appellants'  case.  The  action  was  brought  bv 
the  appellants  against  the  respondent  on  the  19ta 
May  1884,  to  recover  4281  dollars,  being  the  price 
of  certain  land  sold  by  the  appellants  to  the 
respondent  under  an  act  of  sale  in  December 
18^.  The  notarial  act  was  made  between  the 
appellants  and  respondent,  and  the  respondent's 
contract  to  pay  the  price  was  with  the  appellants 
in  their  own  names.  The  defence  of  the  respon- 
dent, while  not  disputing  the  title  of  the  appel- 
lants to  the  lands  in  question,  or  their  right  to 
sell,  or  the  respondent  s  liability  to  pay  for  them, 
denied  the  right  of  the  appellants  to  bring  an 
action  for  the  recovery  of  the  price  in  their  own 
names.  In  1876  the  firm  of  Benson,  Bennett,  and 
Co.,  in  which  Alfred  Frederick  Augustas  Knight 
was  a  partner,  became  insolvent,  and  made  an 
assignment  under  the  Insolvent  Act  of  1875  to 
William  Walker,  as  official  assignee,  for  the  bene- 
fit of  their  creditors.  By  a  deed  of  composition 
and  discliarge,  made  under  the  provisions  of  the 
same  Act  on  the  16th  June  18/6,  aod  a  deed 
supplementary  thereto  made  on  the  19th  June 
1877,  Knight  undertook  to  pay  a  composition  to 
the  creditors  of  Benson,  Bennett,  and  Co.,  on 
condition  that  all  the  assets  of  the  firm  were 
transferred  to  him,  with  the  exception  of  the  real 
property,  and  the  timber  limits  which  were  to  be 
transferred  by  the  official  assignee,  in  whose 
possession  they  were  by  law,  to  the  appellants, 
Forteous  and  Boss,  and  one  Francis  Yezina  (since 
deceased)  as  trustees  appointed  by  all  the  parties 
concerned,  to  hold  the  said  real  estate  and  timber 
limits  for  the  benefit  of  the  creditors  and  of 
Knight  until  Knight  had  paid  all  the  instal- 
ments of  the  composition,  when  the  real  estate 
and  the  timber  limits  would  be  conveyed  to  him 
by  the  said  trustees.  Knight  was  unable  to  pay 
the  composition,  and  thereupon,  on  the  24th  Jan, 
1879,  by  an  agreement  made  by  the  creditors  of 
the  firm  of  Benson,  Bennett,  and  Co.,  and  Knight, 
it  was  agreed  that  Knight  should  transfer  all  the 
assets  of  Benson,  Bennett,  and  Co.  in  his  hands, 
and  all  his  interest  in  the  real  property  of  the 
firm  to  the  appellants,  Forteous  and  Boss,  and 
the  said  Yezina,  for  the  creditors.  '  By  a  deed 
made  on  the  9th  June  1880,  the  official  assignee 
transferred  to  the  appellants,  Forteous  and  Boss, 
and  the  said  Yezina,  the  said  real  property  and 
timber  limits  and  all  his  rights  therein.  Knight 
consenting  and  releasing  all  nis  rights.  On  the 
16th  May  1882,  by  a  deed  between  the  creditors 
of  Benson,  Bennett,  and  Co.,  and  the  appellants, 
Forteous  and  Boss  and  Pierre  Lafrance,  after 
reciting  that  Yezina  died  on  the  25th  Jan.  1882, 
and  it  was  desirable  that  a  formal  deed  should  be 
executed  to  carry  out  the  provisions  of  the 
agreement  of  the  ^4th  Jan.  18/9,  it  was  provided 
that  the  appellant,  Pierre  Lafrance,  should  bo 
appointed  in  the  place  of  Yezina;  and  that  after 
the  execution  of  the  deed  the  appellants  should 
have  actual  and  exclusive  possession  of  all  the 
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real  and  personal  property  of  Benson,  Bennett, 
and  Co.,  with  power  (art.  18)  to  sell  the  same  or 
any  part  thereof,  and  (art.  19)  to  prosecute  any 
actions  necessary  in  the  interest  of  the  estate. 
All  proceeds  (art.  22)  of  the  estate,  after  pajrment 
of  the  trustees'  expenses,  to  be  divided  amongst 
the  creditors.  It  was  stated  (art.  26)  that  the 
powers  and  aathority  given  to  the  trnstees  were 
given  with  the  intent  that  the  trnstees  should 
have  the  power  of  granting  as  good  and  valid  a 
conveyance  of  any  part  of  the  estate  as  if  every 
creditor  signed  the  deeds.  In  accordance  with 
the  provisions  of  the  deed  of  the  16th  May  1882, 
the  appellants  took  possession  of  the  real  property 
of  the  firm  of  Benson,  Bennett,  and  Co.,  and  in 
Dec.  1882,  by  the  act  of  sale,  sold  part  thereof  to 
the  respondent.  The  title  of  the  appellants,  and 
their  ngbt  to  sell  the  property,  as  arising  nnder 
the  conveyance  of  William  Walker,  the  official 
assignee,  and  dated  dth  June  1880,  and  the  deed 
of  the  16th  May  1882,  was  stated  on  the  face  of 
the  act  of  sale.  The  respondent  took  possession 
of  the  land  sold  to  him,  and  cut  down  timber 
thereon.  The  whole  case  of  the  respondent  rests 
on  the  contention  that  the  appellants  were  agents 
of  the  creditors,  and  as  such  were  not  entitled  to 
bring  an  action  for  the  price  of  the  land  sold  to 
him  m  their  own  names.  It  was  not  contested 
but  that  by  the  insolvency  of  Benson  and  Co., 
and  by  force  of  the  provisions  of  the  Insolvency 
Act,  their  whole  estate  vested  in  the  official 
assignee,  and  that  if  the  sale  to  the  defendant 
had  been  by  the  official  assignee,  that  officer,  and 
he  alone,  could  have  sued  in  his  own  name  as 
snch  to  enforce  payment  of  the  purchase  money. 
Their  Lordships  refer  to  sects.  16,  39,  75,  and  76 
of  the  Canada  Insolvent  Statute.  The  three 
original  trustees  had  been  appointed  by  the 
creditors'  inspectors  with  the  powers  and  duties 
expressed  bv  sect.  49  of  the  same  statute.  The 
several  deeds  or  agreements  by  which  the  trustees 
became  trustees  of  the  estates  were  all  duly  made 
under  the  insolvency  and  in  accordance  with  the 
provisions  of  the  Insolvent  Statutes,  and  by  the 
deed  of  the  9th  June  1880,  to  which  the  official 
assignee  was  a  party,  and  made  also  in  pursuance 
of  the  same  statutes,  the  said  official  assignee 
did,  "  for  the  advantage  of  the  creditors  and  of 
the  estate,"  transfer  and  assign  to  the  trustees 
all  the  whole  real  estate  of  the  insolvents  to  hold 
for  the  purposes  of  the  deed,  and  it  contains  the 
following  provisions :  "  And  for  the  effect  of  the 
present  assignment  the  said  William  Walker, 
official  assignee,  did  hereby  put,  substitute,  and 
subrogate  .the  said  John  Forteons,  James  Gibb 
Boss,  and  Francis  Yezina,  in  their  capacities  of 
trustees  and  inspectors  as  aforesaid,  in  the  place 
and  stead  of  him,  the  said  William  Walker,  in  his 
capacity  aforesaid,  and  in  all  his  rights,  title, 
interest,  and  demand,  privileges  and  hypothecs, 
in,  to,  upon,  or  respecting  the  premises.  And 
the  above-named  Alfred  Frederick  Augustus 
Knight  doth,  both  individually  and  as  having 
been  such  copartner,  ratify  and  confirm  the  same 
in  all  respects,  and  doth  consent  and  agree  that  the 
said  parties  of  the  second  part  shall  receive  and 
dispose  of  all  the  real  estate  herein  above  men- 
tioned for  the  purposes  hereinbefore  set  forth, 
hereby  relinqaishing,  in  favour  of  the  said  parties 
of  the  second  part,  all  and  any  rights  of  any  kind 
that  he  the  said  Alfred  Frederick  Augustus 
Knight  may  or  can  have  in,  to,  or    upon  the 


I  above-mentioned  real  estate  and  premises."  Bj 
the  deed  of  the  16th  May  1882,  to  which  the 
creditors  were  parties,  and  by  which  Lafrance 
was  appointed  trustee  in  place  of  Yezina  deceased, 
after  reciting  that  the  whole  property  had  come 
into  the  possession  of  the  trustees,  the  confirma- 
tion of  prior  deeds  and  an  agreement  to  discbarge 
Knight  from  his  liabilities  under  the  composition 
arrangement,  by  the  18th  article  of  the  deed, 
it  is  declared  "  "That  the  trnstees  shall  have  actual 
and  exclusive  possession  of  the  whole  of  the  said 
estate,  real  and  personal,  and  are  authorised  to 
sell  and  dispose  of  it  in  such  wise  and  upon  such 
terms  and  conditions,  either  by  private  sale  or  by 
auction,  and  either  for  ready  money  or  on  credit, 
as  to  them,  in  their  own  discretion,  shall  appear 
most  advantageous  to  the  said  creditors,  with 
power  to  the  said  trustees  in  their  discretion  to 
contract  from  time  to  time  any  loans  that  they, 
in  their  discretion,  may  deem  necessary  for  the 
advantageous  carrying  oat  of  the  tmsts  hereby 
reposed  in  them,  as  well  as  for  the  better  conser- 
vation of  the  property  hereby  entrusted  to  them, 
and  also  for  the  execution  of  any  incumbrances 
thereon  ;  also  to  lease  the  said  real  estate  or  any 
part  thereof  until  it  can  advantageoasly  be  sold ; 
and  also  until  the  said  timber  limits  can  be  sold, 
to  allow  timber  to  be  cut  thereon  upon  snch  terms 
as  the  said  trustees  may  deem  reasonable."  And 
by  19th,  "  That  the  said  trustees  shall  and  may, 
by  all  snch  lawful  ways  and  means  as  they  may 
think  proper,  collect  and  get  in  all  sums  of  money 
belonging  to  the  said  estate ;  and  dispose  of  and 
convert  into  money  all  other  the  property  and 
effects  belonging  to  the  said  estate,  the  whole  as 
to  them  in  their  discretion  shall  seem  best ;  also 
to  commence  and  prosecute  any  action  or  actions, 
suit  or  suits,  as  well  real  as  personal,  in  any 
conrtn  of  law  or  eqnity,  for  the  recovery  of  any 
sum  or  sums  of  money,  goods,  chattels,  or  other 
property  of  any  kind  that  now  is  or  may  hereafter 
become  due  or  payable  or  belonging  to  the  said 
estate,  or  for  any  other  porpose  that  the  said 
trustees  may  consider  necessary  in  the  interest  of 
the  said  estate  to  commence  and  prosecute,  and 
the  same  action  or  actions,  suit  or  snits,  to  prose- 
cute and  follow  until  final  judgment."  And  by 
22nd,  "  That  all  moneys  which  shall  be  got  in  and 
received  by  the  said  trustees,  after  the  payment 
of  all  costs  and  charges  of  winding-up  the  said 
estate,  shall  be  appli^  in  the  first  place  to  the 
payment  of  the  advances  heretofore  obtained  by 
the  said  trustees  to  enable  them  to  meet  the  ex- 
penses incident  to  the  discharge  of  their  duties 
as  snch  trnstees,  and  more  particularly  to  pay  the 
sum  of  6170  dollars  and  15  cents  (with  interest  at 
7  per  cent.)  advanced  by  the  Bank  of  Montreal  to 
pay  the  Crown  Lands  Department  the  transfer 
dues  owing  on  said  timber  limits  so  belonging  to 
the  said  estate,  as  appears  by  a  certain  deed  bear- 
ing date  the  30th  June  1877,  executed  before  the 
undersigned  notary,  to  which  William  Walker, 
of  the  said  city  of  Quebec,  in  his  capacity  as 
assignee  as  aforesaid,  was  party  of  the  first  part, 
and  the  said  the  Bank  of  Montreal  was  party  of 
the  second  part,  and  the  said  Alfred  Frederick 
Augustus  Knight  was  party  of  the  third  part, 
and  by  a  certain  deed  bearing  date  at  Quebec 
aforesaid  on  the  4th  July  of  the  same  year,  passed 
before  the  same  notary  between  the  said  parties." 
The  estates  being  thus  vested  in  the  trustees  they 
proceeded  to  sell  and  make  sale  of  a  portiou  to 
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the  defendant,  and  hj  the  conveyance  dated  13th 
Dec.  1882,  in  which  their  position  as  vendors  and 
their  title  to  the  lands  is  fnllj  recited,  they  con- 
veyed to  the  defendant,  "  for  ever,  with  promise 
of  warranty  against  all  gifts,  dowers,  mortgages, 
snbstitntions,  alienations,  and  other  hindrances 
whatsoever,  the  lands  so  sold ;  of  all  of  which  the 
said  purchaser  declares  to  have  a  perfect  know- 
ledge, as  having  viewed  and  examined  the  said 
property  and  the  titles  thereto,  and  therewith  is 
content  and  satisfied.  Which  said  vendors  are 
lawfully  seised  thereof  nnder  and  by  virtue  of  a 
certain  deed  of  transfer  consented  to  by  the  said 
William  Walker,  of  the  said  city  of  Quebec,  Esq., 
ofScial  assignee,  in  his  capacity  as  assignee  duly 
appointed  to  the  insolvent  estate  of  Benson,  Ben- 
nett, and  Co."  The  deed  then  recites :  "  The 
present  bargain  and  sale  is  thus  made  for  and  in 
consideration  of  the  price  or  sum  of  11,014  dollars 
and  64  cents,  on  account  of  which  the  said 
vendors  do  hereby  acknowledge  to  have  received 
from  the  said  purchaser,  at  the  time  of  the  execu- 
tion thereof,  the  sum  of  3671  dollars  and  54  cents, 
dont  quittance  d'autant  And  as  to  the  balance 
of  the  said  purchase  price,  to  wit,  the  sum  7343 
dollars  and  10  cents,  the  said  purchaser  doth 
hereby  bind  and  oblige  himself,  his  heirs  and 
assigns,  to  pay  the  same  to  the  said  vendors  at 
the  said  city  of  Quebec,"  by  instalments  as  pro- 
vided for  in  the  deed.  The  action  was  instituted 
by  the  trustees'  vendors  to  recover  the  residue  of 
the  purchase  money,  all  the  instalments  being 
overdue.  All  the  averments  in  the  plaintiff's 
declaration  have  been  sustained  in  evidence.  The 
defence,  whilst  it  puts  the  plaintiff  on  proof, 
amounts  to  what  we  should  call  a  demurrer  in 
law,  and  concludes  thus :  "  Qn'lk  tout  ^v^nement 
la  demande  en  cette  cause  devait  Stre  faitc  par  les 
dits  John  Porteons,  James  Gibb  Boss,  et  Pierre 
Lafranee  en  lenr  quality  de  mandataires,  mais 
non  lenr  propre  et  priv^  nom.  Pourquoi  le  dit 
d^fendeur  conclut  a  ce  que  Taction  des  dits 
demandeurs  soit  d^bout^e  avec  d^pens  distraits 
aux  BOus-sign^H."  The  Superior  Court  of  the 
Province  of  Quebec,  in  which  this  suit  was 
instituted  (Cour  Sup6rieure  District  des  Trois 
Hiviires),  pronounced  its  decision  on  the  8Dh  Nov. 
1884,  holding  that  the  plaintiffs  had  proved  their 
allegations  and  were  entitled  under  the  act  of 
sale  to  recover  from  the  defendant  the  balance  of 
the  purchase  money.  There  is  no  allusion  in  that 
judgment  to  the  19th  article  of  the  Code  of 
Civil  Procedure,  or  to  the  exception  now  founded 
on  it,  and  therefore  it  would  seem  not  to  have  been 
brought  nnder  the  notice  of  that  tribunal.  From 
that  decision  an  appeal  was  taken  to  the  Court  of 
Queen's  Bench  for  the  Province  of  Canada ;  but 
there  is  nothing  in  the  reasons  of  app^  to 
indicate  that  any  question  on  the  19th  article 
of  the  Code  was  to  be  raised.  The  19th 
article  is  in  these  words :  "  No  pnrson  can  use 
the  name  of  another  to  plead,  except  the  Crown 
through  its  recognised  officers."  That  article  is 
intended  to  express  the  rule  of  procedure  pre- 
viously existing  in  Lower  Canada,  and  which, 
Bubject  to  numerous  exceptions,  represents  in 
some  respects  the  rule  of  procedure  in  this 
country,  e.g.  the  Queen  never  sues  in  her  Boyal 
name  alone.  Her  suit  is  by  her  Attorney- General 
on  her  behalf,  or  by  some  other  public  officer  who 
haH  authority  by  Act  of  Parliament  to  enforce 
the  rights  of  the  Crown.    Again,  by  the  law  of 


England  a  mere  agent  who  contracts  as  such 
cannot  generally  sue  in  his  own  name ;  but  he 
may  do  so,  and  sometimes  is  the  proper  person  to 
sue,  on  contracts  entered  into  with  him  directly 
in  his  own  name.  He  may  be  personally  held 
liable  on  such  contracts,  and  generally  with  us, 
trustees  of  real  or  personal  estate,  who  have  in 
them  the  title  and  possession,  though  but  in  trust 
for  others,  can  sue  to  enforce  their  rights  as  such, 
and  are  the  proper  parties  to  enforce  the  contracts 
entered  into  with  them  in  respect  of  the  trust 

Eroperty,  and  a  trustee  is  not  regarded  in  the 
ght  of  a  mere  agent  "mandataire,  or  as  a  "pro- 
cureur  qui  a  pouvoir  d'agir  pour  un  autre."  But 
their  Lordships  do  not  deem  it  necessary  to  pur- 
sue this  furtner,  as  they  have  to  give  effect  to 
Canadian  and  not  to  English  law.  This  case  came 
before  the  Canadian  Court  of  Queen's  Bench, 
Province  of  Quebec,  and  that  court  reversed  the 
decision  of  the  primary  court :  "  Considering 
that  the  Supreme  Court  has  already  decided  in 
the  cases  of  Broum  et  dl.  v.  Finsomiault  and  of 
Borland  v.  Moffatt,  that  a  voluntary  assignment 
by  an  insolvent  debtor  of  his  estate  and  property 
for  the  benefit  of  his  creditors  did  not  confer 
upon  the  assignees  the  right  to  sue  or  defend  in 
their  own  name  the  actions  accruing  with  regard 
to  the  estates  and  property  assigned.  And,  con- 
sidering that  the  present  case  does  not  constitute 
an  exception  to  the  ruling  of  the  Supreme  Court." 
Bameay,  J.  concurred,  out  not  in  the  reasons  of 
the  judgment ;  and  after  stating  that  the  reversal 
by  the  Supreme  Court  of  thn  decision  of  the 
Queen's  Bench  in  Burland  v.  Moffatt  was  a 
calamitous  mistake,  and  a  double  error,  he  adds  : 
"  But  the  deed  in  this  case  is  of  a  totally  different 
character.  It  carefully  avoids  giving  respondents 
any  title  but  that  of  trastees ;  and  this  respon- 
dents perfectly  understood.  They  sold  as  trustees, 
and  now  they  bring  the  action  as  principals.  I 
do  not  see  how  this  action  could  be  maintained. 
If  they  are  principals  they  show  no  title ;  if  they 
are  trustees  they  cannot  sue  as  such ;  for  no  one 
but  the  Crown  can  use  the  name  of  another  to  sue. 
Art.  19,  C.C.P."  The  reasons  of  Bamsay,  J.,  so 
&,r  as  they  are  reported,  do  not  appear  to  their 
Lordships  to  be  satisfactory ;  but  in  truth  the 
majoritv  of  the  court  seem  to  have  merely 
followed  the  two  prior  decisions  of  the  Supreme 
Court  at  Ottawa.  Their  attention  does  not 
appear  to  have  been  directed  to  the  totally  dif- 
ferent circumstances  of  the  present  case.  Their 
Lordships  have  now  to  consider  these  two  de- 
cisions, of  which  the  earliest  was  Brown  v. 
FimonnauU,  reported  in  3  Sup.  Court  Ceui.  Bicp. 
102,  on  appeal  from  the  Court  of  Queen's  Bench. 
There  were  two  questions.  The  first  was  whether 
a  particular  contract  was  terminated  by  force 
majeure.  The  Court  so  held,  and  that  formed  a 
decision  on  the  merits  terminating  the  action. 
The  second  was  whether  the  appellants,  as  trustees 
for  the  creditors  of  Steele,  had  a  right  to  sustain 
the  action  for  Steele's  creditors  though  the  con- 
tract was  with  them,  the  action,  if  any,  belonging 
to  the  creditors  under  art.  19,  and  not  to  them. 
Taschereau,  J.  delivered  the  judgment  of  the 
court  on  both  points;  but  the  second,  or  technical 
question,  receives  the  first  attention.  He  says : 
"  The  plaintiffs  sue  in  their  qualitv  of  trastees 
dnlv  named  of  the  creditors  of  Steele.  The  rule 
witn  us,  contained  in  art.  19  of  the  Code  of  Civil 
Procedure,  is  that  no  one  can  sue  '  par  procurenr.' 
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Of  course  in  certain  cases,  when  specially  autho- 
rised by  law  to  do  so,  certain  trustees  may  sue 
and  appear  before  the  conrts  as  such;  so  can 
assignees  under  the  Insolvency  Acts;  but  here 
the  plaintiffs  have  no  such  standing — ^they  are 
merely  the  attorneys  of  Steele's  creditors.  It  is 
true  that  Pinsonnault  passed  the  deed  of  April 
1879  with  them,  acting  in  their  quality  of  such 
trustees,  but  this  does  not  give  them  any  right 
to  appear  as  snch  before  a  court  of  justi'>e. 
Moffatt  V.  Burland,  which  was  the  other  case, 
appears  to  have  been  decided  on  the  27th  May 
1884.  It  is  reported  in  4  Dorion,  59.  It  came 
before  the  Court  of  Queen's  Bench  at  Montreal, 
and  the  head-note  is  this  :  "  (1)  A  sale  of  a  chattel 
may  be  considered  as  a  mere  pledge  instead  of  an 
actual  sale,  and  invalid  as  a  pledge  for  want  of 
delivery  and  possession.  (2)  The  assignee  under 
a  voluntary  deed  of  assignment  by  a  debtor  for 
ihe  benefit  of  his  creditors,  can  as  such  assignee 
sue  and  be  sued  in  reference  to  the  estate  and 
property  assigned  to  him."  With  the  decision  of 
that  court  on  the  main  question  their  Lordships 
have  now  no  concern,  but  the  judgment  of 
Dorion,  C.J.  on  the  second  question  is  remark- 
able, and  deserves  the  closest  consideration.  The 
very  learned  Chief  Justice  points  out  that  the 
question  was  whether  the  appellant,  as  cessionnaire 
from  the  debtor  for  the  benefit  of  creditors,  was 
entitled  to  resist  the  action  in  his  own  name.  He 
was  not  plaintiff  in  the  suit,  but  was  sued  as 
defendant  in  respect  of  the  trust  property  in  his 
possession.  The  Chief  Justice  observes  :  "  But 
It  is  contended  that  the  defendant,  as  the  assignee 
of  G^ebhart  and  Co.,  being  a  mere  agent  or 
attorney,  has  no  quality  and  no  interest  as  such 
to  appear  in  a  court  of  justice  and  urge  any 
objection  against  the  title  of  the  respondent. 
Now  is  this  a  transaction  in  which  the  old  rule 
'  Personne  ne  plaid  par  procureur,'  embodied  in 
art.  19,  does  apply  P  We  have  no  hesitation  in 
saying  it  is  not.  His  Lordship,  in  a  most  able, 
elaborate,  and  learned  judgment,  considers  the 
authorities,  both  French  and  French-Canadian, 
that  bore  on  the  question,  and  observes :  "  As  far 
as  we  can  refer  back  for  precedents  in  the  courts 
of  Lower  Canada  we  find  that  assignees  or 
trustees  vested  by  voluntary  agreements  with 
the  estate  of  insolvent  debtors  for  the  benefit  of 
their  creditors  have  invariably,  with  one  or  two 
exceptional  cases,  been  admitted  to  urge  before 
courts  of  justice  the  claims  and  rights  of  the 
estates  which  they  represented  as  such  assignees 
or  trustees."  Dealing  with  the  Canadian  autho- 
rities, which  he  describes  as  an  unbroken  chain 
of  precedents  going  as  far  back  as  1811,  he  adds, 
"that  the  jurisprudence  of  a  country  on  any 
given  case  when  certain  is  not  only  the  best,  but 
the  sole  authentic  of  what  the  law  is  now  on  the 
subject."  We  gather  also  from  his  Lordship's 
judgment  that  the  rule  of  procedure  in  art.  19  is 
applicable  only  to  a  mere  agent.  Burland  v. 
Moffatt  is  reported  on  appeal  from  the  Court  of 
Queen's  Bench  to  the  Supreme  Court  of  Canada 
in  the  11  Sup.  Court  Bep.  76.  The  judgment  of 
the  Snpreoie  Court  is  the  judgment  of  Tasche- 
reau,  J.  He  says  that "  Nul  ne  peut  plaider  par  pro- 
cureur" is,  and  always  has  been,  the  law  of 
Lower  Canada.  The  case  on  the  merits  is  so 
mixed  up  with  the  question  of  procedure  that  it 
is  difficult  to  disentangle  them;  sut  undoubtedly 
the  decision  of  the  court  on  the  technical  question 


of  procedure  rests  on  the  supposed  rule  that  a 
voluntary  assignee  in  trust  for  creditors  comes 
within  the  article  "  Nul  ne  peut  plaider  par  pro- 
cureur," and  adopts  the  decision  of  Bai^ley,  J. 
that  the  assignees  of  an  insolvent  cannot  "  entrer 
en  justice"  for  the  creditors.  Their  Lordships 
cannot  interfere  authoritatively  with  either  of 
those  decisions,  but  they  may  express  their 
opinion  on  them  for  future  guidance ;  and  their 
Lordships  have  no  hesitation  in  saying  that  the 
reasoning  and  the  decisions  of  the  Supreme  Court 
in  relation  to  the  exception  founded  on  art.  19  of 
the  Code  of  Civil  Procedure  are  not  satisfactory, 
and  that  on  the  contrary  they  adopt  the  reasonings 
and  decision  of  Dorion,  C.  J.,  m  Burland  v.  Moffatt, 
as  consistent  with  reason  and  law.  Their  Lord- 
ships having  so  disposed  of  the  two  decisions  ol 
the  Supreme  Court,  which  governed  the  Court  of 
Queen's  Bench,  proceed  to  deal  with  the  present 
case.  On  this  appeal  they  entertain  not  a  shade 
of  doubt  that  the  decision  of  the  Court  of  Queen's 
Bench  was  erroneous,  and  that  the  decision  of 
the  Superior  Court  was  correct  in  fact  and  in  law, 
and  ought  to  be  restored ;  and  their  Lordships 
would  have  come  to  the  same  conclusion  if  the 
facts  of  this  case  were  in  effect  similar  to  md 
had  not  gone  beyond  both  Brown  v.  PintonnavU 
and  Moffatt  v.  Burland.  Their  Lordships  enters 
tain  the  view  that  art.  19  is  applicable  to  mere 
agents  or  mandatories  who  are  authorised  to  act 
for  another  or  others,  and  have  no  estate  or 
interest  in  the  subject  of  the  trusts,  but  is  not 
applicable  to  trustees  in  whom  the  subject  of  the 
trust  has  been  vested  in  property  and  in  posses- 
sion for  the  benefit  of  third  parties,  ana  who 
have  duties  to  perform  in  the  protection  or 
realisation  of  the  tmst  estate.  The  case  before 
their  Lordships  is  so  different  that,  even  if  the 
two  preceding  decisions  were  untouched,  they 
would  not  necessarily  affect  the  decisions  of  their 
Lordships  on  the  present  appeal.  This  is  not  a 
case  of  a  mere  voluntary  cession  to  a  trustee  for 
the  benefit  of  creditors,  but  of  an  assignment 
under  the  Insolvent  Acts  to  the  official  a.ssignee 
for  the  purpose  of  realisation.  That  officer  could 
sue  and  must  sue  in  his  own  name,  though  he  has 
no  beneficial  interest.  The  present  plaintiffo 
derive  their  title  from  him  with  the  assent  of  aQ 
the  creditors,  and  they  are  the  assignees  of  all  his 
rights,  so  far  as  he  could  transfer  those  rights. 
In  addition,  by  the  composition  arrangement 
entered  into  under  the  provisions  of  the 
49th  section  of  the  Insolvent  Act,  and  the 
subsequent  acts  springing  from  that  composi- 
tion, the  estates  movable  utd  immovable  have 
been  vested  in  the  plaintiffs  in  possession  and  in 
property  under  a  mandate,  to  preserve,  to 
manage,  to  realise,  to  pay  off  charges,  and  dis- 
tribute the  surplus.  The  trustees,  too,  are  em- 
powered to  act  independently  of  the  creditors  in 
performance  of  their  obligations  and  duties,  and 
are  specially  authorised  to  enter  into  contracts 
and  to  enforce  them.  The  act  of  sale  in  the 
present  case  was  regular  and  lawful.  The  plain- 
tiffs, as  trustees,  sold  property  to  the  defendant, 
of  which  they  were  lawfully  possessed,  and  to 
which  they  had  title.  He  received  that  title  and 
that  possession  from  them.  They  were  to  receive 
the  purchase  money,  and  he  covenanted  to  pay 
the  balance  of  that  purchase  money  to  them. 
The  action  is  brought  by  the  trustees  on  that 
covenant,  and  if  they  cannot  enforce  it  in  the 
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present  action  there  is  some  difficulty  in  defining 
-what  the  remedy,  if  any,  may  be.  Their  Lord- 
ships are  of  opinion  that  to  hold  that  the  present 
suit  conld  not  be  maintained,  and  in  the  present 
form,  wonld  do  considerable  mischief,  and  prac- 
tically defeat  those  compromises  which  constantly 
take  place  in  carrying  into  operation  the  provisions 
-of  the  Insolvent  Act,  and  which  can  rarely  be 
made  eSectivo  without  the  introduction  of 
trustees.  They  do  not  forget  that  in  ordinary 
trust  cases  the  estate  is  vested  in  the  person  of 
the  trustee  to  accomplish  the  ends  and  purposes 
of  the  trust.  In  order  to  create  an  effectual  trust 
the  subject  is  usually  vested  in  the  trustee  to 
preserve  it,  and  des-l  with  it  for  the  objects 
contemplated,  and  whatever  is  essential  to  the 
porposes  of  the  trust,  if  not  expressed,  is  ur.ually 
implied:  thus,  for  instance,  it  trustees  are  to 
recover  and  distribute  funds,  they  may  institute 
Mid  carry  on  actions,  recorer  payment,  and 
discharge  the  debtors.  Upon  the  whole  their 
Lordships  are  clearly  of  opmion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  shonld  be 
reversed,  the  judgment  of  the  Superior  Court 
reinstated,  and  the  appeal  to  the  Court  of 
<jneen's  Bench  dismissed  with  costs,  and  their 
Lordships  will  so  humbly  advise  Her  Majesty. 
*rhe  costs  of  this  appeal  will  be  paid  by  the 
respondent 

Solicitors  for  the  appellants,  Bompas,  Bischoff, 
Dodgton,  and  Voxe. 


Saturday,  Dee.  10, 1887. 

■(Present :  The  Right  Hons.  Lords  Fitzoebaui  and 
HoBHOVSE,  Sir  Barnes  Peacock,  and  SirRicuABD 
Couch.) 
The  Coxmissionkr  fos  Railways  v.  Buown.  (a) 

OS  APFEAL  PHOM  THE  SUPBXVE  COUKT  OF  NEW  SOUTH 
WALES. 

Practice — Evidence  ~  Queation  /or  jv/ry~New 

tndl. 
Where  a  qtieation  i»  one  of  fact,  and  thwe  is  evi- 
dence on  both  aide*  properly  submitted  to  a  Jury, 
and  the  jury  have  found  a  verdict  warranted  by 
the  evidence,  and  not  in  itself  unreasonable  or 
unfair,  the  Judicial  Committee  vrill  not  set  such 
verdict  aside,  except  under  very  rare  and  excep- 
tianal  circumstances. 
■Judgment  of  the  court  below  reversed. 
This  was  an  appeal  from  a  rule  or  order  of  the 
Supreme  Court  of  New  South  Wales,  dated  the 
.20la  Nov.  1885,  making  absolute  a  rule  nisi  for  a 
new  trial  in  an  action  brought  by  the  respondent, 
«8  plaintiff,  against  the  appellant,  as  defendant, 
to  recover  10002.  damages  for  injuries  alleged  by 
the  respondent  to  have  been  received  by  him 
through  the  negligent  driving  of  a  tram  engine 
«nd  carriage  by  the  appellant's  servants. 

The  main  questions  involved  were,  whether  the 
respondent's  injuries  were  caused  by  any  negli- 
gence on  the  part  of  the  appellant's  servants, 
«nd,  if  they  were,  whether  the  respondent  was 
guilty  of  such  contributory  negligence  as  to 
^bar  him  from  recovering  damages. 

The  action  was  commenced  by  a  writ  of 
sammons,  issued  on  the  6th  Nov.  1884,  and  the 
respondent  filed  a  declaration  alleging  that, 
owing  to  the  negligence  nf  the  appellant's  ser- 

(•)  Bcnnted  by  C.  &  Uauisk,  Eiq.,  BuiMar«».I«w. 


vants  in  charge  of  an  engine  and  tram  carriage, 
the  engine  struck  against  the  respondent's  cart, 
whereby  ho  was  thrown  out  and  received  injuries 
for  which  he  claimed  1U002.  damages. 

The  appellant  put  in  a  plea  of  not  guilty,  upon 
which  the  respondent  joined  issue. 

The  action  came  on  for  trial  before  Martin, 
C.J.  and  a  jury  of  four  on  the  16th  April  1885, 
when  evidence  relating  to  the  matters  in  dispute 
was  entered  into  on  both  sides,  and  in  the  result 
a  verdict  %Ya3  given  for  the  appellant. 

The  evidence  proved  that  the  respondent  was 
recklessily  driving  his  cart  across  tne  tramway 
in  Oxford-street,  Sydney,  nt  a  rapid  pace,  and 
lashing  his  horEe  furiously,  when  the  tram  engine 
struck  the  wheel  of  the  cart,  whereby  the  respon- 
dent was  thrown  out  and  severely  injured.  The 
driver  of  the  engine  had  a  clear  view  to  the  front, 
and,  as  soon  as  he  saw  the  cart,  be  promptly 
reversed  the  engine ;  but,  on  the  other  hand, 
there  was  some  evidence  that  the  stoker  was  not 
at  hia  usual  post. 

On  the  27th  April  1835  the  Court,  upon  the 
application  of  the  respondent,  granted  a  rule  nisi, 
calling  npou  the  appellant  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted,  npou  the  grounds  that  the  ver- 
dict WHS  against  the  evidence  and  the  weight  of 
evidence. 

CauBO  having  been  shown,  and  arguments 
heard  on  behalf  of  the  appellant  and  respon- 
dent, on  the  '20th  Nov.  1885,  the  Court  (Faucett 
and  Windeyer,  JJ.,  Innes,  J.  dissenting)  ordered 
that  the  said  rule  nisi  be  made  absolute. 

No  exception  was  taken  to  Martin,  C.J.'s 
direction  to  the  jury,  but  the  majority  of  the 
Court  held  that  there  should  be  a  new  trial  on 
the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

On  the  2nd  Dec.  1885  the  appellant  paasented  a 
petition  for  leave  to  appeal  from  the  rule  or  order 
of  the  20th  Nov.  1885  to  Her  Majesty  in  Council ; 
and  such  leave  was  duly  granted  upon  certain 
conditions  as  to  security. 

B.  T.  Beid,  Q.C.  and  Leoerson  appeared  for  tlie 
appellant. 

The  respondent  did  not  appear,  and  the  appeal 
was  consequently  heard  ex  parte. 

At  the  conclusion  of  the  argument  for  the  appel- 
lant, their  Lobdshifs  gave  judgment  as  follows:— 
There  is  no  doubt  about  the  principles  of  law  whidi 
have  been  brought  under  the  notice  of  their  Lord- 
ships by  the  appellant's  counsel,  and  which  ought 
to  govern  this  appeaL  Tindal,  C.J.,  about  fifty 
years  since,  laid  d3wn  a  rule  to  this  eSeot : 
that  where  the  question  is  one  of  fact,  and  there 
is  evidence  on  both  sides  properly  submitted  to 
the  jury,  the  verdict  of  the  jury  once  found 
ought  to  stand;  and  that  the  setting  aside  of 
such  a  verdict  should  be  of  rare  and  exceptional 
occurrence.  Their  Lordships  are  not  aware  that 
the  rule  thus  laid  down  has  been  abandoned.  In 
this  particular  case  the  proceedings  appear  to  be 
according  to  the  system  of  practice  prevailing  in 
England.  The  plaint  alleges  negligence  on  the 
part  of  the  defendant.  /The  plaintifi  was  bound 
to  give  some  evidence  sufficient  if  believed  to 
sustain  that  allegation.  Their  Lordships  assume, 
for  the  purposes  of  the  appeal,  that  there  was 
evidence  of  negligence  in  the  absence  of  the 
stoker,  whose  duty  was  to  keep  on  the  look-oat 
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if  he  was  not  otherwise  en^ged  in  his  duties  as 
stoker.  But  it  may  be  a  subject  of  question 
whether  the  absence  of  the  stoker  led  to  the 
accident.  The  driver  says  that  he  had  a  clear 
view  in  front,  and  that  he  saw  the  head  of  the 
horse  the  plaintiff  was  driving  immediately  when 
it  emerged  from  Elizabeth-street.  If  the  stoker 
had  been  beside  bim  he  could  not  have  seen  more 
than  the  driver  saw.  So  that,  although  their 
Lordships  assume  that  there  was  evidence  proper 
to  be  suomitted  to  the  jnry  that  there  had  been 
negligence  on  the  part  of  the  defendant  which 
may  have  led  to  the  calamity,  it  does  not  go 
beyond  that.  Then,  on  the  other  hand,  there  was 
what  appears  to  their  Lordships  to  be  very  clear 
evidence  proper  to  be  submitted  for  the  deter- 
mination of  the  jury,  and  properly  received  nnder 
the  plea  of  not  guilty,  that  the  plaintiff  by  his 
own  negligence  had  contributed  to  the  calamity. 
The  law  in  such  a  case  is,  that  the  two  questions 
are  to  be  submitted  to  the  jury,  and  they  are  to 
determine,  first,  whether  there  is  negligence  on 
the  part  of  the  defendant  materially  leading  to 
the  calamity;  and  secondly,  whether  there  was 
contributory  negligence  on  the  part  of  the 
plaintiff  but  for  which  the  calamity  would  not 
have  occurred.  It  is  conceded  that  the  case  was 
properly  submitted  to  the  jury,  and  that  the 
summing  up  of  the  case  was  correct  in  all  re- 
spects, and  not  objected  to  in  any  particular. 
Fancett,  J.  is  represented  to  have  said :  "  Under 
these  circumstances  what  is  the  evidence  P  That 
the  plaintiff  was  coming  oat  of  this  street  at 
a  rapid  pace,  slashing  his  horse  as  he  came 
to  the  tramway.  He  saw  that  his  horse  was 
frightened  by  tte  children,  and  he  lost  his  head, 
and  slashed  away  to  cross  the  line.  The  tram 
came  slowly  up,  not  rapidly,  to  the  place  where  it 
was  to  stop."  That  sentence  alone,  containing 
the  learned  judge's  view  of  the  evidence,  affords 
the  amplest  and  most  persuasive  proof  of  con- 
tributory negligence  on  the  part  of  the  plaintiff. 
What  really  took  place  seems  to  have  been 
probably,  that  the  plaintiff  was  driving  down 
Elizabeth-street,  and  his  horse  got  into  an  excited 
state  from  the  noise  of  some  children.  One  of 
the  witnesses  says  that  when  the  plaintiff  could 
have  seen  the  motor  coming  up  he  rose  in  his  seat 
and  commenced  slashing  the  horse.  The  object 
of  that  was  that,  having  a  spirited  horse,  he 
thought  that  spirited  horse  would  have  carried 
him  clear  of  the  motor  by  being  a  little  accele- 
rated, and  then  he  commenced  accelerating  the 
p«ce  of  the  horse  so  as  to  rush  past  the  motor. 
He  had  no  business  to  do  that.  When  he  saw 
there  was  danger  of  collision  his  duty  was  at  once 
to  have  held  his  horse  in.  It  was  a  matter  of 
seconds.  The  delay  of  a  few  seconds  would  have 
prevented  this  calamity,  but  he  chose  to  make  a 
rush  across,  and,  in  fact,  instead  of  the  motor 
running  into  him  he  ran  into  the  motor.  Under 
such  circumstances  the  case  was  fairly  submitted 
to  the  jury.  There  is  no  objection  to  the  summing 
up.  The  learned  judge  who  tried  the  case  does 
not  disagree  with  the  verdict,  and  their  Lord- 
ships are  of  opinion  that  the  verdict,  not  un- 
reasonable or  unfair,  which  was  warranted  by  the 
evidence,  once  found  ought  to  have  been  per- 
mitted to  stand.  Their  Lordships,  therefore,  will 
humbly  advise  Her  Majesty  that  the  verdict 
ought  to  be  suffered  to  remain  as  it  was,  and 
that  the  order  setting  aside  that  verdict  should 


'  be  discharged ;  and  the  appellants  will  have  the 
costs  in  the  court  below  and  of  this  appeal. 
Solicitors  for  the  appellant,  Want  and  Harilon. 
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COURT   OF   APPEAL. 

June  17, 18,  20.  and  22, 1887. 

(Before  Cotton,  Bowbn,  and  Fet,  L.JJ.) 

Be  Mabektt;    Chalmers  v.  Wikgkield.  (a) 

APPEAL  FBOM   THE    CHANCERT  DHISION. 

Domicile  —  Domicile  of  choice  — Abandonment  — 
Intention — Revival  of  domicile  of  origin. 

Where  a  domicile  of  choice  ha*  been  acqiUred  it  ia 
not  tuMdent,  in  order  to  lose  it  and  revive  the 
dominie  of  origin,  that  the  person  shall  form  an 
intention  of  leaving  the  domicile  of  choice,  but  he 
mrut  actuaUy    leave   it  with  the  intention  of 
leaving  it  permanently. 
Decision  of  Stirling,  J.  affirmed. 
This  was  an  action  by  the  executor  of  the  will  of 
G.  W.  Marrett  for  administration  of  his  estate. 

On  the  2nd  June  1881  judgment  was  given  by 
which  the  usual  accounts  were  directed,  and  an 
inquiry  where  the  testator  was  domiciled  at  the 
time  of  making  his  will,  and  from  thence  up  to 
and  at  the  time  of  his  death,  and  in  case  it  should 
appear  that  his  domicile  was  English,  certain 
further  inquiries  were  directed,  and  certain  other 
inqniries  if  it  should  appear  that  his  domicile  was 
other  than  English. 

The  testator's  domicile  of  origin  was  Anglo- 
Indian.  He  was  born  in  India  about  the  year 
1813,  his  father  being  an  English  ofiBcer  in  the 
East  India  Company's  sei'vice,  which  service  the 
testator  afterwards  entered.  While  young  he 
married  at  Madras  a  Datch  lady,  who  died  aoont 
1869. 

In  1854  he  entered  the  service  of  the  Nizam  of 
Hyderabad  as  chief  engineer. 

In  1868  he  was  pensioned  by  the  Government 
of  India  for  his  long  services.  He  did  not  leave 
India  until  1870,  when  he  came  over  to  England 
in  May  and  returned  to  India  in  October  of  the 
same  year,  spending  about  a  month  in  Germany 
and  Switzerland.  He  was  possessed  of  consider- 
able house  property  in  India,  a  great  part  of 
which  he  sold  in  1870. 

In  the  spring  of  1871  he  left  India  on  leave, 
for  fifteen  months,  and  went  at  once  to  Darmstadt, 
(There  he  at  first  lived  in  an  hotel,  then  in  private 
lodgings  for  about  a  year,  and  in  1873  be  pur- 
chased a  house  in  which  he  lived  and  in  which  he 
made  extensive  improvements. 

On  the  31st  July  1874  he  made  his  will  at 
Wiesbaden  in  English  form,  describing  himself  as 
late  of  Hyderabad,  and  "  at  present  of  Bessungen, 
Hesse  Darmstadt."  He  did  not  return  to  India 
until  the  end  of  1874,  when  he  went  there  for  the 
purpose  of  winding-up  his  affairs,  and  settling 
with  the  Nizam's  Government  about  his  retiring 
pension.  He  then  disposed  of  all  his  remaining 
property  in  India,  and  resigned  his  appointment 
under  the  Nizam,  who  granted  him  a  retiring 
pension.    He  left  India  in  the  same  year,  and  m 
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April  1875  retarned  to  Darmstadt,  where  he 
resided  till  the  date  of  his  death  in  Jan.  1876. 

It  was  not  disputed  that  the  testator  left  India 
without  any  intention  of  returning  there,  and  the 
court  was  of  opinion  that  there  was  sufficient 
evidence  to  show  that  he  went  to  Darmstadt  with 
the  intention  of  permanently  residing  there.  It 
appeared,  however,  that  the  testator,  during  visits 
to  England  in  1871,  1872,  1873,  and  1874,  had 
expressed  an  intention  of  coming  to  reside  in 
England,  and  had  looked  out  for  a  house  there, 
which  he  'could  purchase,  and  that  from  time  to 
time  he  had  expressed  dissatisfaction  with  his 
residence  in  Darmstadt,  and  a  wish  to  reside 
elsewhere. 

The  chief  clerk  found  that  the  testator  was 
domiciled  in  Hesse  Darmstadt  at  the  date  of  bis 
will,  and  thenceforth  down  to  his  death. 

The  plaintiff  took  out  a  sammons  asking  that 
the  certificate  might  be  varied,  which  came  before 
Stirling,  J.  on  the  27th  Jan.  1887. 

W.  Pearson,  Q.C.  and  Carson,  for  the  plaintiff, 
referred  to 

Whiclcer  v.  Hume,  31  L.  T.  Eep.  O.  S.  319 ;  7  H.  of  L. 

Caa.  124,  159,165; 
lloorhouae  v.   Lord,  8  L.  T.   Eep.  N.   S.   2U;   10 

H.  of  L.  Cas.  272,  291 ; 
Bell  T.  Kennedy.  L.  Sep.  1  H.  t.  So.  807,  815 : 
Udny  T.  Udny,  L.  Eep.  1  H.  L.  So.  441,  445,  448 ; 
The  Lauderdale  Peerage,  10  App.  Caa.  692,  739  ; 
De  Mora  v.  Concha,  62  L.  T.  Eep.  N.  S.  282,  287: 

29  Ch.  Div.  268.  300 ; 
Be  Patience,  52  L.  T.  Eep.  N.  S.  687,  690;  29  Ch. 

Div.  976,  984 ; 
Jopp  T.  Wood,  11  L.  T.  Eep.  N.  S.  406;  4  De  Q. 

J.  AS.  616; 
IMcey's  Law  of  Domicile,  p.  122  e(  teq. 
ifarcy,  for  one  of  the  testator's  grandchildren, 
adopted  the  plaintiff's  argument. 

Hastings,  Q.C.  and  Fanaell,  for  the  respondents, 
further  referred  to 

Attomey-Oeneral  ▼.  Potlinger,  4  L.  T'.  Eep.  N.  8. 

568 ;  30  L.  J.  284.  Ex. ; 
Re  ateer,  28  L.  J.  22,  Ex. ;  3  H.  &  N.  594. 

Stirling,  J.  (on  the  2l8t  Feb.,  after  considering 
the  evidence,  proceeded  as  follows) : — ^The  con- 
clusion to  be  deduced  from  the  evidence  appears 
to  me  to  be,  that  down  to  the  time  of  his  quarrel 
with  the  Netz  family  the  testator  had  mcMle  up 
his  mind  to  settle  in  Germany,  and  resided  there 
with  that  intention,  but  that  after  the  quarrel  he 
found  residence  in  Darmstadt  less  agreeable  than 
he  expected ;  that  he  from  time  to  time,  under 
feelings  of  dissatisfaction  and  impatience,  ex- 
pressed a  wish  to  reside  elsewhere,  but  that  such 
wish,  if  it  amounted  to  more  than  a  passing 
inclination,  was  never  carried  into  effect.  It  is 
laid  down  by  Lord  Chelmsford  in  Bell  v.  Kennedy 
(ubi  sup.),  that  if  the  intention  of  permanently 
residing  in  a  place  exists,  a  residence  in  pursuance 
of  that  intention,  however  short,  will  establish  a 
domicile.  In  my  judgment  the  preponderating 
weight  of  evidence  establishes  the  existence  of 
such  an  intention  in  and  subsequently  to  May 
1872,  and  as  to  the  fact  of  residence  in  pursuance 
of  that  intention,  if  it  existed,  there  is  no  dispute. 
I  am  of  opinion,  therefore,  that  the  testator  had 
acquired  a  German  domicile  at  the  time  of  making 
his  will,  Mid  that  if  he  ever  had  any  intention  of 
abandoning  that  domicile  he  failed  to  carry  ib 
into  effect.  The  conclusion  arrived  at  by  the 
chief  clerk,  therefore,  appears  to  me  to  be  correct. 

From  thia  decision  the  plaintiff  appealed. 


Pearson,  Q.C.  and  Carson  for  the  appellant.— • 
The  evidence  shows  that  the  testater  only  went 
to  Germany  for  his  health,  without  intending  to 
reside  there  permanently ;  therefore  he  never  lost 
his  original  Anglo-Indian  domicile.  In  order  to 
acquire  a  new  domicile  there  must  be  actual 
residence,  together  with  the  animus  manendi : 

Brmm  v.  Bmith,  15  Besv.  444,  449. 
But, if  the  testator  didacquire  a  German  domicile 
he  afterwards  lost  it,  and  then  his  domicile  of 
origin  revived,  for  his  original  domicile  can  only 
be  displaced  by  his  having  some  other  domicile : 

Bell  T.  Kennedy,  L.  Eep.  1  H.  of  L.  Sc.  307,  321. 

The  domicile  of  origin  is  not  extingiiished  by 
another  domicile  being  acquired;  it  is  only  in 
abeyance,  and  when  a  domicile  of  choice  is 
abandoned  the  domicile  of  origin  revives,  a 
special  intention  to  revert  to  it  being  unneces- 
sary: 

Vdny  T.  Udny,  L.  Eep.  1  H.  L.  So.  441 ; 

Re  Patience,  SZ  L.  T.  Eep.  N.  S.  687;  29  Ch.  Div. 
976,  984. 

In  order  to  exclude  the  domicile  of  origin  there 
must  be  residence  in  another  country  with  a  full 
intentioi;)  of  residing  there,  and  here  the  testator, 
if  he  ever  had  any  intention  of  permanently 
residing  in  Germany,  had  given  it  up,  and  his 
domicile  of  oric[in  revived.  An  intention  to 
abandon  an  acquired  domicile  is  sufiBcient  with- 
out an  actual  change  of  residence. 

Hastings,  Q.C.  and  Farwdl  for  the  respondent. 
—Domicile  can  only  be  changed  animo  et  facto : 
Jopp  y.  Wood,  11  L.  T.  Eep.  N.  S.  406 ;  4  De  d.  3. 
&  Sm.  616. 
An  intention  unaccompanied  by  acts  will  not 
change  an  acquired  domicile  any  more  than  the 
domicile  of  origin.  Tlie  evidence  shows  that  the 
testator  went  to  Germany  and  settled  there  with 
the  intention  of  residing  there  permanently.  He 
therefore  acquired  a  German  domicile,  and  he 
could  not  lose  it  without  leaving  his  place  of 
residence  or  even  making  a  preparation  to  do  so. 
They  referred  to 

Attomey-Oeneral  v.  Pottinger,  4  L.  T.  Eep.  N.  S. 

568 ;  30  L.  J.  284,  Ex. ; 
Vouglaa  t.   Douglas,  25  L.  T.  Sep.  N.  S.  530;  L. 

Eep.  12  Eq.  617 ; 
Re  Steer,  28,  L.  J.  22,  Ex. ;  3  H  A  N.  594. 

Carson  in  reply. — The  testator  never  describes 
himself  as  "  of "  any  place  in  Germany,  but 
always  as  "  now  residing  at,"  and  that  shows  he 
has  no  intention  to  reside  there  permanently.  He 
referred  to 

JB«  Baffenel,  8  L.  T.  Eep.  N.  8.  211 ;  32  L.  J.  203, 
Prob. 

Cotton,  L.J. — This  is  an  appeal  on  the  question 
what  was  the  domicile  of  the  testator  at  the  time 
of  his  death,  and  at  the  time  of  making  his  will. 
Those  are  two  distinct  periods,  and  must  be  dealt 
with  separately.  The  facts  are  not  brought 
before  us  very  satisfactorily,  and  we  have  only 
afBdavit  evidence,  and  very  little  of  the  corre- 
spondence which  must  have  passed  between  this 
gentleman  and  his  friends  and  members  of  his 
family  is  before  us,  bnt  we  must  decide  as  best 
we  can  upon  the  evidence  as  it  stands.  It  is  an 
admitted  fact  that  the  testator's  domicil  of  origin 
was  Anglo-Indian.  The  question  is,  whether  he 
had,  before  either  of  these  two  periods,  acquired 
a  domicile  of  choice,  and  whether  he  retained  the 
domicile  of  choice  at  either  of  those  two  periods. 


'8P8-Vol.  LYH^H.S.] 

THE  LAW  TIMES. 

[Feb.  2S,  188B. 

Ct.  o»  Atp.] 

Be  Makkett  ;  CaALiUAs  v.  WiK6riKT.n. 

[Ct.  o»  An. 

The  law,  as  I  nnderBtand  it,  is  this,  that  the 
domicile  of  origin  clings  to  a  man  nnlesn  he  has 
acquired  a  domicile  of  choice  by  residence  in 
another  place  with  an  intention  ot  making  it  his 
permanent  place  of  residence.  If  a  man  loses 
fais  domicile  of  choice,  then,  withonii  anything 
more,  his  domicile  of  origin  revives ;  bat,  in  my 
opinion,  in  order  to  lose  the  domicile  of  choice 
once  acquired,  it  is  not  only  necessary  that  a  man 
fihoald  be  dissatisfied  with  his  domicile  of  choice, 
and  form  an  intention  to  leave  it,  but  he  must 
have  left  it  with  the  intention  of  leaving  it  per- 
manently. Unless  he  has  done  that,  unless  he 
lias  left  it  both  animo  et  facto,  the  domicile  of 
-choice  remains.  It  may  be  lost  animo  et  facto, 
and  if  lost,  then  the  domicile  of  origin,  there 
being  no  other  domicile,  revives  and  attaches 
again ;  bnt  the  mere  fact  that  a  man,  when  ho 
'  hns  once  acanired  a  domicile  of  choice,  begins  to 
donbt  whetner  he  has  done  right  or  wrong, 
whether  it  would  not  have  been  better  for  him 
not  to  have  taken  np  his  residence  in  that 
country,  does  not  destrojr  the  effect  of  the  resi- 
dence token  up  with  the  intention  of  permanently 
residing  there.  The  fluctuations  of  a  man's  mind 
•during  his  residence  in  a  particular  place  are 
important  in  considering  whether  he  ever  during 
his  residence  there  bad  a  settled  intention  to 
make  it  his  permanent  residence;  but,  if  we 
arrive  at  the  conclusion  that  he  had,  the  subse- 
quent fluctuations  do  not,  in  my  opinion,  if  unac- 
.companied  by  change  of  residence,  destroy  the 
eSeci  of  the  residence  with  intention  permanently 
to  reside  there.  Tx>rd  Westbury,  in  Btll  v. 
Seviiedy,  which  is  a  remarkable  case,  says  this  : 
•"The  true  inquiry  therefore  is:  Had  ho  this' 
settled  pnrpose  the  moment  he  left  Jamaica,  or 
in  oonrse  of  the  voyage,  of  taking  up  a  fixed  and 
settled  abode  in  Scotland  ? "  To  gain  a  new 
domicile  the  testator  most  have  resided  in  the 
country  with  a  fixed  and  settled  purpose  to  make 
a  permanent  residence  there;  but  if  subfieqaent 
fluctnations  of  intention  are  to  be  taken  into  ac- 
count, it  would  be  almost  impossible  ever  to  deter- 
mine whether  a  domicile  of  choice  was  acquired. 
The  case  of  Bsll  v.  Kennedy  was  a  very  curious 
case,  because,  although  the  gentleman  went  to 
Scotland,  and  did  in  fact  reside  there  with  his 
mother-in-law,  his  letters  and  conduct  showed 
(bat  he  had  not  at  all  made  up  his  mind  whether 
he  should  buy  an  estate  to  live  on  in  Scotland,  or 
whether  he  should  buy  an  estate  in  England  for 
the  same  purpose.  The  point  in  that  case  was  the 
death  of  the  wife,  when  there  was  a  dissolution  of 
the  community  of  goods  which  was  effected  by 
the  marriage,  and  up  to  that  time,  on  the  evidence, 
be  had  a  very  doubtful  state  of  mind  as  to  whether 
he  should  fix  himself  in  England  or  Scotland. 
Having  stated  what  I  understand  to  be  the  law 
applicable  tn  the  case,  I  will  proceed  to  consider 
the  facts.  [His  Lordship  then  considered  the  facts, 
and  held  that  the  testator  had  taken  up  his 
residence  in  Germany  with  the  settled  intoition 
of  permanently  residing  there,  and  had  acquired 
a  German  domicile  which  he  bad  never  made  up 
his  mind  to  abandon.]  In  my  opinion  the  finding, 
that  at  the  time  of  his  will  and  at  the  time  of  his 
death  the  testator  was  dcaniciled  at  Darmstadt 
in  Germany,  is  correct. 

BowsN,  L.J. — On  the  law,  as  it  has  been  stated 
by  the  Lord  Justice,  I  have  little  to  add.  We  are 
.considering  a  case  of  change  of  domicile,  and  the 


qnestion  we  have  to  determine  is,  whether  the 
domicile  of  origin  can  be  shown  to  be  abandoned 
and  a  domicile  of  choice  substituted  for  it. 
When  a  man  takes  up  his  residence  in  a  new 
oounti-y,  the  problem  which  has  to  be  solved  i^ 
whether  there  has  been  such  a  fixed  and  settled 
intention  permanently  to  reside  in  the  new 
country  as,  concurring. with  the  actual  residence 
there,  amounts  to  an  adoption  of  a  domicile  of 
choice  instead  of  the  domicile  of  origin.  That 
being  the  inquiry,  the  various  fluctuations  in  the 
man's  intentions  about  a  permanent  residence 
which  take  place  after  the  residence  in  the  new 
country  has  been  taken  up,  are  very  material  as 
throwing  light  on  the  question,  whether  there  has 
been  at  any  time  that  fixed  and  settled  intention 
of  residence  in  the  new  country  which  is  a 
necessary  element  to  the  idea  of  domicile.  But, 
when  once  you  have  arrived  at  the  conclnsion 
that  there  bias  been  a  fixed  and  settled  intention 
of  permanently  residina;  in  a  new  place  coopled 
witti  an  actual  residence  in  that  new  place,  then 
the  change  of  domicile  in  effected,  and  change  of 
domicile  once  effected  will  not  be  nndone  by 
mere  subsequent  fluctnations  of  opinion  on  the 
part  of  the  settlor,  as  to  whether  his  choice  of  the 
new  residence  Ims  been  wisie,  or  by  expressions 
which  lead  one  to  think  that  he  entertained  vague 
and  floating  ideas  of  going  to  reside  elsewhere. 
As  to  the  evidence  before  us,  I  agree  with  the 
Lord  Justice  that,  as  it  stands,  the  true  conclu- 
sion is  that  to  which  he  has  come.  I  do  not 
propose  to  examine  the  evidence  in  detail,  as  I 
entertain  considerable  doubt  whether  we  know 
the  whole  truth.  I  have  a  surmiie  that  there  must 
be  substantial  evidence  in  existence  which  has  not 
been  laid  before  us.  The  evidence  has  been  taken 
on  affidavit  without  cross-examination,  and  the 
affidavits  of  some  of  .  the  most  material  wit- 
nesses are,  to  my  mind,  very  vague  and  geaenL 
Again,  I  think  there  must  be  a  great  deal  of 
correspondence  in  existeaoe  which  has  not  been 
shown  to  us,  and  no  discovery  of  documents  has 
been  made  from  whidi  we  can  guess  what  even  is 
the  correspondence  in  the  possession  of  the 
parties.  Although  I  agree  with  the  oouclosion 
to  which  the  Lord  Justice  has  come  on  the  civi- 
dence  before  us,  I  eniertain  some  doubt  arising 
from  the  imperfect  character  of  the  evidnnoa. 

FnT,  L.J. — I  am  of  the  same  opinion,  and  I 
shall  endeavour  to  be  short  in  stating  the  con- 
clnsions  I  hare  arrived  at.  [His  Lordship  then, 
without  making  any  remarks  as  to  the  law 
applicable  to  the  case,  considered  the  evidence, 
and  said  that  all  the  facts  which  were  clearly 
established  showed  the  intention  of  the  testator  to 
make  Gei-many  his  permanent  home,  and  that  the 
only  evidence  which  was  of  any  weight  against 
that  conclusion  was  not  sufficient  to  countervail 
the  cogent  evidence  that  from  1870  downwards 
the  testator  intended  that  Germany  should  be  his 
home,  and  that  he  gave  effect  to  that  intention  by 
purchasing  his  house  in  Germany.] 

Solicitors  for  appellant,  H.  W.  ChatierUm, 
Solicitor  for  respondents,  F,  Sommt. 
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July  6  and  7, 1887. 

(Before  Cotton,  Bowjek,  and  Fry,  Tj.JJ.) 

Be  Adah  Ettox  Ltuited;    Ex  parte  Charlks* 

WOBTH.  (a) 
APPEAL  FROM  THE  CUAHCEBT  DITISIOJf. 

Company — Winding-up — Liquidator — Renewal  by 
the  court — "Due  caufe  shmon"  —  Companies 
Act  1862  (25  ^  26  Vict.  c.  89),  »«.  93, 141. 
The  court  hat  jitritdicticm,  under  sects.  93  and 
141  of  the  Companies  Act  1862,  to  remove  a 
liquidator  where  it  is  satisfied  that  it  in  for 
the  general  advantage  of  those  interested  in  the 
aetett  of  the  company  that  he  should  be  re- 
moved. "  Due  cause  shown "  is  not  confined  to 
eatee  xehere  there  is  personal  unfitness  on  the  pari 
of  the  liquidator. 
Be  Sir  John  Moore  Gold  Mining  Companjr  (12 

Ch.  JHv.  325)  explained. 
Where  a  liquidator  Jms  been  removed  by  a  judge  he 

can  appeal  against  the  order. 
A  COMPAST,  called  "  Adam  Eyton  Limited,"  was 
i]icorporat«d  in  1886  for  the  purpose  of  carrying 
on  the  basiness  of  lead,  silrer,  and  gold  smelters, 
and  for  purchasing  the  basincsses  and  lead 
smelting  works  of  Adam  Eyton  and  Son,  Llaner- 
chymor,  in  Flintshire.  The  capital  of  the  com- 
pany was  75,CK)0(.  in  shares  of  lOl.  each. 

On  the  23rd  April  1887  an  order  was  made  for 
the  winding-up  of  the  company,  and  on  the  19th 
May  Mr.  J.  S.  JB.  Banner,  an  accoantant  of  Liver- 
pool, was,  on  the  snggestion  of  the  petitioning 
ci-editor  and  sevei*al  other  creditors,  appointed 
official  liqnidator. 

One  creditor  of  the  company  was  William 
Charlesworth,  who  claimed  490i.,  and  his  father- 
in-law  Adam  Eyton,  who  was  vendor  of  the 
works,  claimed  to  be  a  creditor  to  the  extent  of 
20,000/.,  though  this  amount  was  disputed.  The 
claims  of  the  other  creditors  which  had  been 
brought  in  amounted  to  23802.  If  the  claims  of 
Charlesworth  and  Evton  were  disallowed  the 
other  creditors  would  be  paid  in  full.  Before  the 
order  for  the  appointment  of  Banner  as  liqnidator 
had  been  drawn  up,  and  before  he  had  perfected 
his  security,  Charlesworth  applied  to  North,  J.  in 
chambers,  to  appoint  A.  W.  Chalmers  as  official 
liquidator  of  the  company  in  the  place  of  Banner, 
and  undertook,  if  he  were  appointed,  to  pay  25002. 
into  court  to  meet  the  claims  which  nad  been 
brought  in,  except  those  of  Eyton  and  himself. 
No  charges  of  personal  misconduct  or  inefficiency 
were  made  against  Banner,  but  on  the  20th  June 
North,  J.,  after  hearing  counsel  for  the  official 
liqnidator  and  the  other  parties,  made  the  follow- 
ing order : 

The  applicant,  by  his  connsel,  undertalcing  on  or 
before  the  13th  Jnly  1887  to  pay  into  the  Bank  of 
Ungrland,  to  the  credit  of  the  account  of  the  offieial 
liqnidator  of  Adam  Eyton  Limited,  the  sum  of  25001., 
and  to  pay  any  further  snm  of  money  to  the  like  credit 
as  the  jndge  may  direct,  in  respect  of  ckumB  brought  in 
by  the  creditors  of  the  aboTe-named  company  other 
than  those  named  in  the  schedule,  and  also  undertaking 
to  pay  all  costs,  charf^ea,  and  expenses  as  between  solicitor 
and  client  of  the  said  J.  S.  H.  Banner,  including  the 
costs  of  passing'  his  final  account,  Ac,  tbe  court  doth 
bereby  appoint  A.  W.  Chalmers,  of  &c.,  official  liqui- 
dator of  the  above-named  company,  in  the  place  of  tbe 
said  J.  8.  H.  Banner. 

The  schedule  contained  all  the  claims  against 
(a>  Brported  by  W.  C  Biss,  Ei^.,  BartlRtaiva(-Law. 


the  company  wbich  had  been  brought  in,  except 
those  of  Charlesworth  and  Eyton. 
From  this  order  Banner  appealed. 

CozensSardy,  Q.C.  and  Oswald  for  the  appel- 
lant.— ^The  office  of  official  liqnidator  was  full 
when  North,  J.  made  this  appointment ;  ho  had 
no  jurisdiction  to  make  it.  An  official  liqnidator 
can  only  be  removed  by  the  court  "  on  due  cause 
shown:" (Companies  Actl862, ss. 93,141.)  Though 
there  need  not  be  fraud  or  dishonesty  on  the  part 
of  the  person  whom  it  is  desired  shoiild  be 
removed,  there  must  be  something  in  the  nature 
of  a  personal  objection  to  him : 

Be  Sir  John  Moors  Qold  Mining  Company,  12  Ch. 

DiT.  325,  330,  332 ; 
JEa  paHe  Bheoa-d,  U  L.  T.  Bep.  K.  S.  259 ;  16  Ch. 

DiT.  107 : 
Ex  parte  Nevitt,  52  L.  T.  Bep.  N.B.SOU;  U  Q.  B. 
DiT.  177. 

No  objection  is  raised  against  the  liquidator  first 
appointed,  but  North,  J.  has  appointed  Chalmers 
in  tbe  place  of  Banner  because  Charlesworth 
offered  to  pay  a  large  sum  to  the  credit  of  the 
official  liqnidator  if  the  former  was  appointed. 
To  allow  the  appointment  of  tbe  liquidator  to  be 
purchased  in  tliis  way  would  be  a  mo>)t  dangerous 
precedent.  A  person  who  wished  to  conceal 
certain  transactions  which  he  had  had  with  the 
company  might  thus  obtain  tbe  appointment  of  a 
friendly  liquidator.  Though  the  order  appoint- 
ing Banner  had  not  been  drawn  up  the  judge  had 
no  power  to  rehear  it.  Under  the  Judicature  Act 
1873,  s.  50,  the  jndge  cannot  discharge  in 
chambers  an  order  made  in  chambers.  The 
matter  does  not  stand  on  tho  same  footing  as  if 
the  new  liqnidator  had  been  appointed  in  the  first 
instance.  The  application  has  been  treated  as 
one  to  remove  a  liquidator. 

Napier  Higgins,  Q.C.  and  Hatfield  Oreen  for 
Charlesworth. — Banner  has  no  locus  standi  to 
appeal  against  this  order,  as  the  judge  had  a  dis- 
cretion as  to  whom  be  wonid  select.  The  order 
appointing  him  was  only  inchoate,  and  the  judge 
had  a  right  to  reconsider  his  opinion.  The  order 
was  within  the  powers  given  to  the  judge  by 
sect.  93  of  the  Companies  Act  1862.  The  words 
"  on  dne  cause  shown  "  have  not  the  restricted 
meaning  which  is  contended  for.  The  court  has 
full  power  to  remove  a  liquidator  if  it  is  shown 
that  it  is  for  the  benefit  of  all  parties  interested  in 
the  winding-np.  It  would  be  contrary  to  the 
interest  of  the  creditors  to  refuse  Cbarlesworth's 
offer. 

C.  H.  Turner,  DunJiam,  and  Poehtn  for  other 
parties. 

CoTTOK,  L.J. — This  is  an  appeal  by  Mr.  Banner, 
who  at  one  time  was  liqnidator  of  this  company, 
against  an  order  of  North,  J.  in  chambers, 
removing  him  from  being  liquidator,  and  appoint- 
ing in  bis  stead  a  Mr.  Chalmers,  who  is  also  an 
accountant  at  Liverpool,  as  Mr.  Banner  is.  ^^ow, 
several  points  were  raised.  One  was  this :  that 
Mr.  Banner  had  no  locus  standi  to  apjieal.  All 
the  court  entertain  a  strong  opinion  upon  that 
point.  Of  course  he  could  not  have  been  removed 
without  giving  him  an  opportunity  of  appearing 
before  the  court  and  stating  reasons  why  he 
should  not  be  removed.  That  being  so,  if  the 
court  did  not  listen  to  those  reasons,  and  he  waa 
advised  that  the  court  fell  into  error,  be  has  a 
right  to  appeal,  and  has  sufficient  locus  standi 
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here.  Bat  then  we  come  to  the  qoestion  whether 
the  court  was  right  P  Had  it  power  under 
the  93rd  section  of  the  Companies  Act  1862,  under 
the  circnmstances  of  the  case,  to  remove  him  f 
The  Act  says  that  any  official  liquidator  may 
resign  or  be  removed  ay  the  court  on  due  cause 
shown.  Now,  I  think  the  matter  comes  under 
that  section,  for  this  reason :  that,  although  the 
order  appointing  the  liquidator  had  not  been 
drawn  up,  there  had  in  fact  been  an  order  of  the 
19th  May  appointing  him  liquidator;  and  this, 
order  which  is  under  appeal  was  made  on  the 
20th  June,  and  was  made  on  the  footing  of  its 
being  an  order  to  remove  the  liquidator;  and, 
although  the  order  had  not  been  drawn  up,  in  my 
opinion  he  was  liquidator,  though  he  had  not 
f^ven  security.  The  security  is  given  after  the 
liquidator  is  appointed ;  and  it  is  not  a  condition 
of  his  being  appointed,  although  of  course,  if 
anyone  who  is  appointed  a  liquidator,  and  ordered 
to  give  security,  aelayed  for  so  long  a  time  either 
in  drawing  up  the  order  or  in  giving  security, 
that  the  court  might  reasonably  come  to  the  con- 
clusion that  he  did  not  desire  to  fill  the  office  and 
bad  abandoned  it,  then  it  might  be  very  material 
whether  the  order  had  been  drawn  up,  or  whether 
security  bad  been  given.  But  here  we  know  that 
Mr.  Banner  was  anxious  to  draw  up  the  order, 
and  that  he  was  stopped  in  consequence  of  the 
summons  upon  which  this  order  was  made.  Then 
we  consider  it  as  a  question  of  removing  Mr. 
Banner.  Now,  in  my  opinion,  it  is  not  necessary, 
in  order  to  justify  the  court  under  this  section 
in  removing  the  liquidator,  that  there  should  be 
anything  against  the  individual.  In  my  opinion, 
although  ot    course  unfitness    discovered   in    a 

E articular  person  would  be  a  ground  for  removing 
im,  yet  the  power  of  removal  is  not  confined  to 
that,  and  I  do  not  think  that  Sir  George  Jessel, 
M.B.,  in  the  case  of  Be  Sir  John  Moore  OoTd  Mining 
Company,  which  has  been  cited,  intended  to  give 
an  exhaustive  definition.  In  &ct,  he  points  out 
that,  and  what  he  says  is  this  (12  Ch.  Div.  331) : 
"  I  should  say  that,  as  a  general  rule,  then  point  to 
some  general  unfitness  of  the  person,  it  may  be 
from  personal  character  or  from  his  connection 
with  other  parties,  or  from  circumstances  in  which 
he  is  mixed  up,  some  unfitness  in  the  wide  sense 
of  the  term.'  He  does  not  intend  to  exhaust 
all  the  grounds ;  but  in  my  opinion,  and  I  believe 
the  rest  of  the  court  agree  with  me,  if  the  court 
is  satisfied  on  tie  evidence  before  them  that  it  is 
against  the  interest  of  the  liquidation — by  which 
I  mean  all  those  who  are  interested  in  the  com- 
pany being  liquidated — that  a  particular  person 
should  be  maae  liquidator,  then  the  court  has 
power  to  remove  the  present  liquidator,  and  of 
course  then  to  appoint  some  other  person  in  his 

flace.  Now,  what  were  the  circumstances  here  P 
do  not  in  any  way  enter  into  these  various 
questions,  which  are  raised  by  one  side  or  the 
other,  but  it  appears  that  Mr.  Eyton,  who  is  the 
&ther-in-law  ot  Mr.  Charlesworth,  has  large 
claims,  as  he  contends,  as  against  the  company. 
That  is  disputed  by  another  section  of  those  who 
are  interested  in  the  liquidation,  namely,  certain 
creditors  ;  and  Mr.  Eyton  and  Mr.  Charlesworth 
also  dispute  the  claims  of  certain  persons  who 
appear  to  claim  as  creditors  against  this  company. 
But  then  we  are  informed  by  North,  J.  that  the 
contest  was  conducteil  before  him  on  the  footin; 
that,  if  the  claims  of  Eyton,  Charlesworth,  and 


o1 


the  other  persons  named  in  the  schedule  to  the 
order,  came  into  competition  together,  there 
would  not  be  enough  to  pay  20<.  in  the  pound ; 
that  is  to  say,  that  the  company  was  insolvent, 
and  could  not  pay  its  debtors  in  full.  And  that 
was  the  basis  of  the  order  upon  which  the  matter 

Eroceeded ;  and  on  the  evidence,  as  far  as  £  can  see 
ere  before  us,  I  should  have  thought  probably 
the  parties  were  quite  right  in  the  mode  in  which 
they  viewed  the  circumstances  of  this  company. 
And  I  mention  that  specially  for  this  reason: 
Mr.  Cozens-Hardy,  in  reply,  said,  that  an  order 
like  this  where  a  company  was  solvent  would 
produce  very  great  evils  and  be  a  very  bad  pre- 
cedent. I  entirely  agree.  In  my  opinion  it 
would  be  wrong,  where  it  was  conceded  that  a 
company  was  solvent,  that  the  court  should, 
because  a  sum  of  money  was  offered  by  one  who 
wishes  another  liquidator  to  be  appointed,  merely 
on  that  ground,  remove  the  existing  liquidator. 
That  woiUd  not  be  a  due  cause,  it  would  be  like 
buying  the  liquidation,  so  I  should  entirely  dissent 
from  that.  Liquidators  ought  not  to  consider 
themselves  partisans  either  on  one  aide  or  the 
other.  But  nere  it  is  a  company  which,  on  the 
evidence,  must  be  treated  as  insolvent,  and  which 
was  treated  as  insolvent  when  the  matter  was 
before  North,  J.  But  Mr.  Charleswort.h  says: 
"  Mr.  Eyton  and  I  are  together  very  large  creidi- 
tors,  and  I  will  take  the  loss  upon  myself  in  this 
way.  I  will  pay  all  the  other  creditors  if  the 
assets  are  not  sufficient  to  pay  them,  and  bear  the 
loss  by  taking  the  property  into  my  own  hands, 
and  providing  out  of  that  for  whatever  n>ay  be 
due  to  Mr.  Eyton  and  myself."  Under  those 
circumstances  the  matter  bears  a  very  different 
aspect.  I  think  the  order  is  not  unreasonable 
under  those  circumstances.  We  have  the  opinion 
of  North,  J.,  who  knows  'Hi.  Chalmers  as  well  as 
Mr.  Banner,  and  although  he  is  quite  satis- 
fied that  Mr.  Banner  would  conduct  the  matter 
duly  and  properly,  and  that  there  is  no  possible 
imputation  or  ground  of  imputation  in  tnis  case 
against  Mr.  Banner,  he  is  also  satisfied  that  Mr. 
Chalmers  would  also  conduct  the  liquidation 
fairly,  and  not  raise  any  unnecessary  or  ground- 
less objections  to  any  claims  which  may  be  brought 
forward  by  those  who  claim  to  l>e  creditors,  and 
whose  debts,  if  established,  Mr.  Charlesworth 
undertakes  to  pay.  In  my  opinion  therefore  the 
appeal  must  be  dismissed. 

BowEK,  L.J. — I  am  of  the  same  opinion.  Mr. 
Banner  may  consider  that  the  judgment  of  this 
court  is  not  based  in  any  way  on  tne  possibUit^ 
of  any  reflection  upon  himself  either  in  his 
conduct  in  this  matter  or  in  his  general  fitness 
to  be  liquidator  of  any  honourable  company  in  the 
kingdom.  We  do  not  decline  to  vary  tne  order  of 
North,  J.  because  Mr.  Banner  is  in  any  way  im- 
plicated in  anything  which  he  has  any  reason  to 
fear.  On  the  contrary,  his  character  is  clear. 
With  regard  to  the  facts  of  the  case  I  will  say 
nothing.  I  will  only  add  two  or  three  words  to 
point  out  what  is  the  importance  of  our  decision 
as  to  the  law.  In  this  case  it  is  not  necessary,  in 
my  opinion,  to  decide  what  I  think  always  has 
been  the  law,  that  a  liquidator  once  appointed 
has  a  locus  ttandi  to  appeal  to  this  court  against 
his  removal,  and  that  a  liquidator  when  he  is 
appointed  is  not  the  less  appointed  because  he 
has  not  at  the  time  the  appeal  comes  on  wr- 
f  ected  his  right  to  act  by  giving  security.    The 
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Monrity  is  to  be  given  on  his  Appointment,  that 
is  to  Bay,  immediately  after  nu  appointment. 
The  case,  therefore,  is  not  important  for  that 
reason ;  bat  I  do  think  it  is  an  important  case  to 
the  Profession,  beoanse  a  contention  was  raised 
by  Mr.  Cozens-Hardy  and  baaed  upon  the  Ian- 
ffaaKe  of  Sir  Qeorse  Jesael,  the  late  Master  of 
the  Bolls,  in  Be  Btr  John  Moore  Oold  Mining 
Company,  to  the  effect  that  nnfltness  in  the 
liqoidator  ought  to  be  shown  before  he  is  re- 
moved. If  anybody  understands  Sir  Oeoi^ 
Jessel's  langiwge  in  that  case  to  mean  that,  I 
think  that  this  court  now  lays  down  that  such 
an  apprehension  of  his  meaning  is  incorrect,  and 
that  it  is  not  the  sole  ground  under  the  statute 
for  which  a  liquidator  can  be  removed.  In  many 
casea  no  doubt,  and  very  likely  for  anvthing  I 
know  in  most  cases,  unfitness  of  tha  liquidator 
will  be  the  ^neral  form  which  the  cause  will 
take  upon  which  the  ooort  in  this  class  of  oases 
acta ;  but  that  is  not  the  definition  of  due  oanse 
shown.  In  order  to  define  "  due  cause  shown " 
you  must  look  wider  afield  and  see  what  is  the 
purpose  for  which  the  lic^uidator  is  appointed. 
To  my  mind  the  Lord  Justice  has  correotly  inti- 
mated that  the  due  cause  is  to  be  measured  by 
reference  to  the  real,  substantial,  honest  interests 
of  the  liqaidation,  and  to  the  purpose  for  which 
the  liquidator  is  appointed.  Of  course,  fair  play 
to  the  liquidator  himself  is  not  to  be  left  out  of 
■ight ;  but  the  measure  of  due  cause  is  the  sub- 
stantial and  real  interest  of  the  liquidation.  That 
should  be  thoroughly  understood,  I  think,  as  of 
great  importance,  and  in  that  sense  it  seems  to 
me  this  case  is  of  interest  because  it  clears  awav 
once  and  for  all  the  misconception  upon  whicn 
the  argument  of  the  appellant's  counsel  was 
baaed. 

Fkt,  L.  J. — I  have  nothing  to  add  but  to  express 
concnrrenoe  with  my  brethren. 

Appeal  ditmieted,  triih  eo$U. 

Solicitor  for  appellant,  T.  Hvlbmrt. 

Solicitors  for  respondents,  PUmtm  and  Bone, 
uants  for  Broum,  Wilkin,  and  Sooti,  Wakefield; 
Layton  and  Steel,  Liverpool :  Mia»r  and  MiUer; 
F.  Burchell. 


Dee.  14, 17, 19,  and  20, 1887. 

(Before  Cottov.  Ldtdlit,  and  Lopjss,  L.JJ.) 

Tbx  Mibuno  Bailwat  Comfabt  ats  Thi  Ext- 
TXBiNO,  Tkrapston,  aso  Huntinoson  Bailwat 

COMTAHT  V.  BOBINSON.  (a) 

AFPKAi.  nam  the  chahcxbt  divibio>. 
BaHway  company  —  MineraJ*  lying  vnder  aind 
near  railway — Bond  fide  inieniicn  to  work— 
Notice  hy  owner — IngmusHon — BaShimye  Olaneet 
OoneoVdation  Act  1846  (8*9  Viet.  e.  20), 
M.  6,  77,  78,  79. 

The  ovmer  g^  mine*  and  mtnerol*,  eontieting  of 
ironetone,  Umettone,  hriek  earth,  elay,  amd  tana, 
lying  under  and  near  a  railway,  who  had  given 
notice  to  the  company,  under  leet.  7S  oj  fhe 
BaUviayt  Claiuet  Act  1845,  of  hie  detire  to  work 
the  minerdli,  but  had  not  received,  wilhin  thirty 
dayi  from  lueh  notice,  a  eounier-notice  under 
teet.  79  qf  toiUinqnete  hy  the  eomnam/  to  treat 
.    for  the  purchase  the  min«rale,  toae  held  not  licible 

M  Saporlid  by  W.  O.  Bm,  Bk|.,  BuTMHHM«ir. 
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to  be  reetramed  hy  wjtuneHon  from  tueh  working 

r»  aUegatione  (unproved)  by  the  eompany  thai 
owner  had  no  bw»d  fide  intention  of  ai  once 
working  the  mMnerale,  either  by  himself  or  by 
another,  and  thai  the  minerale  were  not  sueh  a» 
could  he  bem^MoUy  worked, 
Deeieion  qf  ChMy,  J.  affirmed. 

Tax  Afendant,  the  Bev.  Sir  Frederick  Laud 
Bobinjon,  Bart.,  was  tenant  for  life  without 
ment  of  waste  of  part,  and  tenant  in  fee 
remainder,  of  certain  lands  which  con- 
mines  and  minerals,  consisting  of  iron- 
meatone,  brick  earth,  clay,  and  sand. 

The  iands  were  situated  in  the  several  parishes 
ot  Graiiford,  St.  John,  and  Burton  Latimer,  in 
the  county  of  Northampton,  and  extended  for  a 
considerable  distance  on  either  side  of  the  railway 
line  of  the  plaintifb,  the  Kettering,  Thrapston, 
and  Hpntingdon  Bailway  Oompanv  (part  of  the 
svstem  of  the  plaintiffs,  the  Miuand  Bailway 
Compaby).  The  defendant  was  also  owner  of  the 
minerals  lying  beneath  about  a  mile  and  a  half  of 
such  railway. 

The  Staveley  Iron  and  Coal  Company  Limited 
were  the  defendant's  lessees  of  the  minerals  under 
about  one-half  of  the  defendant's  estate,  and 
under  the  land  on  either  side  of  the  railway,  but 
the.  minerals  under  and  near  the  line  were  not 
included  in  the  lease. 

In  Feb.  1885  the  plaintiffs  were  written  to  by 
the  defendant  with  reference  to  the  minerals 
under  and  near  the  railway  Une,  the  defendant 
expressing  his  desire  to  work  them  unless  the 
plaintiffs  would  purchase  them. 

The  lease  to  the  Staveley  Iron  and  Coal  Com- 
pany limited  contained  a  clause  which  excepted 
thereout  all  such  ironstone,  Ac,  as  was  necessary 
for  the  support  of  any  buildings,  erections,  or 
timber  on  the  estate ;  and  the  lessees  were  bound, 
when  the  ironstone,  Ac.,  had  been  extracted  from 
any  particular  part,  to  restore  the  sur&oe  for  any 

r 'cultural  purposes,  and  to  surrender  it  baok  to 
defendant. 

At  the  spot  where  the  Sefendant  proposed  to 
work,  the  Staveley,  Ac.,  Company  had  worked  out 
all  the  minerals,  leaving  a  support  to  the  railway 
of  a  shelvmg  bank  about  fourteen  feet  thick  at  the 
bottom.  They  had  exhausted  the  minerals  for  a 
considerable  space  at  this  point,  and  had  restored 
the  surface  for  agricultuiaJ  purposes,  and  had 
surrendered  it  to  the  defendant,  who  had  there- 
fore ample  means  of  access  to  the  railway. 

No  satisfactory  settlement  having  been  obtained, 
a  notioe  under  the  78th  section  of  the  Bsilwavs 
Glanses  Consolidation  Act  1845  was  given  by  toe 
defendant  to  the  plaintiffs,  the  Kettering,  ThrM>- 
Bton,  and  Hnntingdon  Bailway  Company,  on  the 
25th  Jan.  1886. 

The  notice,  after  stating  that  the  defendant 
was  the  owner  of  the  mines  and  minerals  lying 
under  those  portions  of  the  plaintiffs'  railwav  and 
the  works  connected  therewith  which  were  shown 
on  the  plan  annexed  to  the  notioe,  and  lying  under 
those  portions  of  the  adjoining  lands  which  were 
within  fonrty  yards  of  such  railway  and  works, 
and  which  latter  portions  of  lauds  were  also 
shown  on  the  plan,  informed  the  plaintiffs  that 
the  defendant  was  desirous  of  working  such  mines 
and  minerals,  and  that  it  was  his  intention,  after 
the  expiration  of  thirty  days  from  the  service 
of  the  notice,  to  work  the  mines  and  minerals. 
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The  plaintiffB*  aolicuton  aooepted  aerrioe  of  the 
notice  on  behalf  of  the  Kettering,  Thrapston,  and 
Huntingdon  Railway  Company  on  the  27th  Jan. 
1886. 

The  plaintiffa  allowed  the  statatoiy  time  to 
elapse  without  signifjing  their  willingness,  nnder 
sect.  79  of  the  Act,  to  treat  for  compensation ; 
but  negotiations  were  not  entirely  broken  off, 
and  the  defendant  caused  trial  holes  to  be  made 
along  the  side  of  the  railway  line  during  the 
summer  of  1886,  with  a  view  to  proving  the 
existence  of  the  minerals  and  the  thickness  of 
the  strata. 

On  the  6th  Jan.  1887  the  plaintiffs'  mining 
engineer  wrote  to  the  defendant's  mining 
engineer  a  letter  in  which,  after  referring  to  the 
notice  respecting  the  minerals  nnder  the  railway 
and  the  claim  made  in  respect  thereof,  amount- 
ing to  the  sum  of  10,6082.  &.  Hi.,  and  to  the 
subsequent  negotiations,  informing  him  that  the 
directors  of  the  Midland  Railway  Company  did 
not  admit  that  the  defendant  was  in  a  position  to 
give  a  legal  notice  under  the  provisions  of  sect.  78 
of  the  Railways  Clauses  Act,  but  that  at  the 
same  time,  as  tne  matter  had  been  for  some  time 
under  consideration,  he  was  authorised  to  offer, 
without  prejudice,  the  sum  of  80002.  for  the 
minerals  under  the  railway.  The  writer  added 
that  in  making  this  offer  he  wished  to  point  out- 
first,  that  the  defendant  could  not  work  the 
minerals  hinuelf  to  a  profit ;  secondly,  that  the 
value  of  ironstone  was  much  less  than  it  was  at 
the  time  when  the  lease  was  ^rtfanted  to  the 
Staveley,  Ac,  Company,  that  it  was  almost 
impossible  to  let  it  on  any  terms,  and  that  at  all 
events  it  could  not  be  let  except  at  a  very  low 
royalty ;  and,  thirdly,  that  the  depth  of  the  ircm- 
stone  rrom  the  surface  under  the  eastern  portion 
of  the  railway  was  so  great  as  to  render  it  un- 
workable for  many  years  to  come,  and  that  on 
the  western  side  it  was  thin  and  of  inferior 
quality. 

On  the  14th  July  1887  the  defendant's  solicitors 
wrote  to  the  plaintiffs'  mining  engineer  asking 
whether  they  were  to  consider  the  letter  of  the 
6th  Jan.  1887  a  notice  from  the  plaintiffs  of  their 
willingness  to  treat  for  the  payment  of  compensa- 
tion for  the  minerals,  or  waether  the  defendant 
was  to  continue  working  the  minerals  under  the' 
line. 

After  some  further  correspondenoe,  the  defen- 
dant's solicitors  wrote  to  the  plaintiffs'  mining 
engineer  on  the  18th  June  1887,  stating  that  3 
the  plaintiffs  did  not  intend  to  treat  with  the 
defendant  for  the  purchase  of  his  minerals,  he 
would  proceed  to  work  from  nnder  the  line.  Then, 
after  referring  to  the  formal  notioe  which  had 
been  served  under  the  Act,  to  which  no  reply  had 
been  made  by  the  plaiutifls  within  tiie  statutory 
time,  the  defendant  B  solicitors  asked  for  a  definite 
answer  to  the  question,  whether  the  plaintiffs 
were  willing  to  make  oompensation  for  the  min- 
erals lying  under  the  railway  or  not ;  that  if  they 
were,  the  defendant  would  proceed  to  settle  the 
amonnt  in  accordance  with  uie  Aet ;  bat  that,  if 
not,  the  defendant  wonld  prooeed  to  get  the 
minerals  out  from  under  the  railway. 

On  the  3rd  Aug.  1887  the  defendant's  solioitors 
addressed  a  letter  to  the  plaintiffs'  solioitors  in 
which,  after  referring  to  the  oorrespoadenoe 
which  had  already  tucen  plaoe,  they  iaqnirad 
whether  or  not  the  plaiatifEi  wero  wiiluig  to  toMt 


with  the  defendant  for  oompensatioQ  for  the 
minerals ;  and  stated  that,  nnkes  they  heard  by 
the  6th.  Aug.  that  the  plaintiffs  were  prepared  to 
treat,  the  defendant  would  immediately  commenoe 
to  work  the  minerals,  with  the  result  that  all 
traffic  on  the  line  would  be  stopped. 

On  the  11th  Aug.  1887  the  plaintifb  issued  the 
writ  in  this  action,  claiming  on  injnnofeion  to 
restrain  the  defendant,  his  servants,  agents,  and 
workmen,  from  working  the  mines  and  minerals 
described  in  the  notice  given  by  the  defendant, 
and  dated  the  25th  Jan.  1886,  so  as  to  injure  or 
damage  the  plaintiffs'  railway  and  works,  and 
from  working  suoh  mines  or  minerals  at  any  time 
thereafter,  otherwise  than  for  the  beneficial 
working  thereof  as  and  when  the  same  could  be 
braeflcially  woi^ed,  and  in  a  manner  necessaty 
for  such  beneficial  working.  The  plaiirtifEs  also 
claimed  damages. 

The  plaintiffs  subseqaently  gave  notioe  of 
motion  in  the  terms  ot  the  writ  of  summons, 
asking  for  an  interim  injunction  until  the  trial 
of  the  action. 

The  motion  came  on  to  be  heard  before  Ghitiy, 
J.  on  the  2nd  Dec.  1887. 

Evidence  was  given  that  the  custom  of  the 
neighbourhood  was  to  work  the  minerals  by  open 
quarries ;  and  that  it  was  therefore  obvious  that 
any  working  of  the  minerals  must  dear  away  the 
plaintiffs'  line  of  railway. 

Sir  Arthvir  Wat$on,  Q.O.  and  W.  Phip$o»  B^aU 
for  the  plaintiffs. — ^Ti>e  meaning  of  the  RaQways 
Clansee  Act  1845  is,  that  a  railway  ooinpany  ahall 
not  be  required  to  pay  for  minmttis  betweea  the 
times  of  making  tne  railway  and  of  the  land- 
owner's hand  fick  expression  of  intention  to  at 
once  work  the  minerals.  The  authorities  show 
that  the  railway  company  is  to  be  under  no  obli- 
gation to  compensate  amy  person  until  there  is 
someone  who  has  a  right  to  work,  and  who  is 
prepared  to  work  the  minerals.  The  words  "at 
once "  must  be  read  in  sect.  78.  The  defendant 
was  nn^le  to  give  a  notioe  of  his  desire  to  work 
the  minen^  imless  he  was  prepared  to  oommernee 
operations  immediately  on  the  expiration  of  tike 
thirty  days  referred  to  in  sect.  79.  In  the  present 
case  there  was  no  immediate  intention  on  tne  part 
of  the  defendant  of  working  the  minerals  when 
the  notioe  was  given.  Thwefore  the  notice  is 
bad.  Moreover,  the  minerals,  if  worked,  ooold 
not  be  worked  at  a  profit,  or  in  a  "mroper" 
manner.  Therefore  tne  notioe  is  also  naa  on 
that  ground.  The  word  "  benefieial "  in  the  79th 
section  of  the  Rail  ways  Clauses  Act  means  "com- 
merdsUy  benefieial.'  If  the  defekdaat  was 
desirous  of  letting  the  minerals  and  of  not 
working  them  himulf  the  notice  was  nnueoessaiy. 
because  the  notice  should  be  given  by  the  lessees. 
But  we  submit  that  the  true  construction  of  the 
Act  is,  that  no  one  can  give  the  notice  to  the 
railway  company  of  his  intention  to  work  the 
minerals  unless  he  himself  is  the  person  who  is 
about  to  work  the  minenJs,  and  his  agents  and 
workmen.  Again,  the  lease  to  the  Rtaveley,  Ac, 
Company  prevented  the  defendant  from  ohtuning 
access  to  the  line  of  ndlwity.  The  minerals 
having  been  leased  on  each  side  of  the  railway, 
there  is  only  a  narrow  strip  left  to  be  worked. 
It  is  not  "proper  "  working  for  that  narrow  strip 
to  be  worked  at  alL  Further,  the  statotoiy  pro- 
Tisioog  do  not  apply  to  timartoaa  aad  iroiistcne 
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or  other  minerals  which  are  nsnally,  and  would 
probably  be,  worked  and  g^t  by  quarrying,  instead 
ot  by  undergronnd  mining.  At  any  rate,  the 
notice  given  by  tbe  defendant  is  too  wide,  as  it 
extends  to  so  considerable'  a  portion  of  tba  line 
ot  railway.    They  referred  to 

BmifK  T.   Onat  We$tem  BaiUBay  Company,  87 

L.  T.  Bq>.  N.  8.  645 1  8  App.  Cm.  185. 179  ; 
Ortat  Wnttm  Baihcay  Commmy  r.  Btimett,  16 

L.  T.  Bm).  N.  8. 186 ;  L.  Bep.  2  £.  &  I.  App.  27 ; 
Midland  Saiheay  Company  T,  Baimchwood  Brick 

and  TiU  Company,  46  L.  T.  Bep.  N.  8.  901; 

aOCli.DiT.  568; 
Midland  Railway  Company  ▼.  MOa*  (No.  1),  58 

L.  T.  Beo.  N.  8.  881 ;  80  Ch.  Sir.  684; 
Midland  Baihoay  Company  t.  MUet  (No.  2),  55 

L.  T.  Bep.  N.  8.  428 ;  ^  CL.  Bit.  682. 

Sir  HoroM  Davey,  Q.C.,  Bomer,  Q.C.,  and 
P«rey  Oye,  for  the  defendant,  sabmitted  that  he 
was  simply  exercising  an  ordinary  logal  right  of 
using  his  own  property  for  his  own  purposes,  and 
that  there  was  nothing  in  the  Act  wnich  com- 
pelled the  owner  of  the  minerals  to  give  notice  of 
nis  intention  to  work  at  once,  nor  was  it  even 
necessary  for  him  to  show  that  the  working  was 
to  be  a  profitable  working.  Thev  stated  that  the 
defendajit  did  not  admit  that  his  notice  to  the 
company  was  not  a  bond  fide  notice,  and  also  was 
prepared  to  show  that  the  minerals  could  be 
worked  at  aproflt.  They  relied  upon  the  case  of 
the  Qretit  Wettem  Bailway  Company  t.  Bennett 
{ubi  tup.)  as  deciding  in  favour  of  the  defendant 
that,  when  a  landowner  thought  it  beneficial  to 
him  to  work  hid  mines,  and  proceeded  to  do  so, 
he  was  to  be  in  the  same  position  as  if  he  had  not 
sold  the  surface ;  and  that,  as  the  words  of  the 
Aot  were  "  desirous  of  working,"  the  defendant, 
if  he  desired  to  work  at  a  loss,  was  entitled  to  do 
ao.  They  contended  that  tbe  question  of  profit 
would  only  aSect  tbe  amount  of  compensation 
which  could  be  obtained  from  the  railway  com- 
pany, and  that  if  it  were  shown  that  the  defen- 
dant oonld  not  work  at  a  profit,  the  compensation 
which  the  railway  company  would  have  to  pay 
wonld  be  but  small,  if  any. 

CHirtT,  J. — The  object  of  this  motion  is  to 
restrain  the  defendant  from  working  minerals 
under  and  near  the  line  of  the  Kettenng,  Thrap- 
■ton,  and  Huntingdon  Bailway  Company.  He  is 
the  owner  of  the  minerals  that  are  to  be  found  in 
a  strip  of  land,  which  is  about  a  mile  and  a  half 
long,  under  the  railway,  and  other  parts  adjacent 
thereto.  The  plaintiffs,  the  railway  company, 
say  that  the  notice  which  has  been  given  bj  the 
defendant  under  the  78th  section  of  the  Bailways 
Glauses  Consolidation  Act  1845  is  a  bad  notice, 
and  therefore  that  an  injunction  ought  to  be 
granted.  To  the  notice  that  was  given  by  the 
defendant  in  Jan.  1886  (which  on  the  face  of  it  is 
a  good  one)  there  is  no  objection  with  regard  to 
form.  It  states  in  the  usual  wa^  that  the  under- 
signed, beine  the  owner  ot  the  mmes  and  minerals 
consisting  of  the  things  that  are  there  mentioned, 
viz.,  ironstone,  limestone,  and  so  on,  thereby  in 
compliance  with  the  provisions  of  the  78th  section 
ot  the  Act  g^ves  the  railway  company  notice  that 
he  is  desirous  of  working  tne  mines  and  minerals, 
and  that  it  is  bio  intention  after  the  eniiration  of 
thirty  days  from  the  service  of  the  notice  to  work 
the  mines  and  minerals.  It  is  said  that  that 
notice  is  bad  because  there  was  no  intention  to 
work  at  once  (I  will  take  Sir  Arthur  Watson's 
own  words),  and  that  every  such  notice  is  conse- 


quently a  bad  one  unless  the  person  who  gives  it 
intends  to  proceed  at  once  to  work.  By  tiiat,  ot 
course,  is  not  meant  to  work  before  the  expira- 
tion of  the  thirty  days  allowed  by  the  79th 
section.  But  I  understand  the  argument  is 
pushed  so  far  aa  to  say  that  the  owner  must 
actually  intend  to  work  upon  the  thirty-first  dav. 
Well,  I  cannot  accept  that,  because  the  words 
"  at  once  "  cannot  be  found  in  the  78th  section. 
But  then  it  would  be  said,  in  furtherance  of  a 
similar  argument,  that  there  must  be  a  desire  to 
work  within  a  reasonable  time  of  giving  the 
notice.  Of  course,  if  that  were  a  good  proposi- 
tion of  law,  there  would  arise  the  question  of 
what  is  a  "  reasonable  time."  Now,  when  this 
notice  was  given,  I  am  satisfied  that  the  defen- 
dant, who  is  the  owner  of  the  mines  and  minerals 
to  l4  found  within  the  strip  of  land  in  question, 
was  desirous  of  working.  I  do  not  think  it  is 
necessary  that  he  should  have  had  an  intention 
to  work  immediately,  if  he  had  a  present  inten- 
tion to  work  within  some  reasonable  time.  There- 
tore,  accepting  for  the  purpose  of  the  argument 
only  the  constmotion  whicn  Sir  Arthur  Watson 
asks  me  to  put  upon  the  78th  section,  I  say  that 
in  this  case  there  was  an  intention  to  work  within 
a  reasonable  time.  That  I  think  is  shown  by  the 
statement  on  oath  by  the  defendant  himself  and 
also  made  by  his  advisers.  Ot  course  a  man  in 
the  position  ot  Sir  Frederick  Bobinson  acts  upon 
the  advice  of  skilled  persons  in  these  matters ; 
and  I  think  there  was  an  intention  to  proceed  to 
work  the  minerals  within  a  reasonable  time  after 
the  notice.  I  say  I  think  that  is  so  not  only  by 
reason  of  the  direct  evidence  in  the  shape  ot  the 
oath  of  Sir  Frederick  and  his  engineers  and 
advisers,  but  also  by  reason  of  the  otner  circum- 
stances. Within  a  very  short  time  after  the 
notice  was  given,  in  the  summer  certainly  of  the 
same  year,  trial-holes  were  sunk  by  the  defendant, 
or  by  his  directions  (which  is  the  same  thing),  tor 
the  purpose  of  ascertaining  where  the  ironstone 
was,  what  ironstone  there  was,  and  what  other 
minerals  there  were  to  be  found  under  the  land 
in  question.  There  has  been  no  actual  working 
between  the  date  of  the  notice  and  the  present 
time,  and  that  is  because,  as  the  plaintiffs  them- 
selves admit,  there  have  been  negotiations  about 
this  matter.  Therefore  I  hold  that  the  notice 
was  a  good  notice  so  far  as  this  particular  point 
is  concerned.  The  words  in  the  /8th  section  are, 
if  the  owner  be  deshrous  ot  working  the  minerals 
and  there  is  no  limit  of  time  expressed  in  the 
section.  I  will  fix,  at  the  outside,  with  regard  to 
limit  of  time,  a  reasonable  time.  It  is  not  neces- 
sary to  say  whether  that  is  the  true  construction, 
and  whether  a  notice  given  a  year  or  two  or  three 
years  before  ot  the  intention  to  work  would  be 
good.  I  m  ake  one  observation,  however,  upon  the 
construction  of  the  Act,  and  that  is  this,  that  if 
the  decisions  had  gone  to  the  length  j>i  saying 
that  the  railway  company  must  g^ve  its  counter- 
notice  within  thirty  days,  the  argument  of  Sir 
Arthur  Watson  wonld  have  been  much  more 
forcible.  But  the  House  of  Lords  have  decided 
that  the  railway  oompany  are  free  to  give  notice 
at  any  time,  and  the  thirty  days  clause  is  a  clause 
for  the  benefit  unquestionably  of  the  railway 
company,  and  prevents  onder  any  circumstances 
the  owner  ot  the  mine  from  working  before  the 
expiration  ot  that  time.  But,  if  an  idle  notice  is 
given,  the  railway  company  may  hold  their  hands 
digitized  by  VIjOOQ  IC 
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and  wait.  They  are  nnder  no  obligation  to  grn 
a  connter-notioe,  and  thejr  may  wait  until  they  see 
there  is  a  reasonable  probability  of  working.  I 
make  those  obserrationa  for  the  purpose  of 
showing  why  I  reject  the  constraotion  that  I 
ought  to  put  words  into  the  Act.  It  does 
not  appear  to  me  to  be  the  right  mode  of 
considering  any  Act  of  Parliament  to  introduce 
wordsinto  it  which  are  not  there.  These  considera- 
tions show,  if  it  were  necessary  to  resort  to  any 
consideration  beyond  the  words  themselyes,  that 
it  would  be  an  erroneous  interpretation  to  insert 
such  words.  It  leaves  open,  however,  the  general 
point — which  I  am  not  going  to  decide  unneces- 
sarily upon  a  motion — as  to  whether  a  notice 
givm  by  a  man  who  may,  under  circumstances, 
not  work,  and  is  not  likely  to  attempt  to  work  for 
years  to  come,  would  be  a  good  notice.  All  I 
say  is,  that  my  construction  is,  it  is  to  be  a 
reasonable  time;  and  that  the  defendant  here 
did  intend  to  work  within  a  reasonable  time. 
Than  there  is  some  Question  which  I  have  had  a 
little  difBcnlty  in  following: — with  reference  to  a 
fact  as  to  whether  there  are  not  minerals  under 
this  property.  The  defendant  says  that  there 
are.  The  plaintiffs  do  not  say  by  their  witnesses 
that  there  are  not.  The  plaintiffs  hayd  pat  in  a 
map,  which  I  have  before  me,  with  oross-seotions, 
and,  speakin^cj^ienerally,  those  cross-sections  show 
throughont  in  the  strip  of  land  in  question  that 
there  is  ironstone ;  and  it  is  admitted,  or  proved 
at  any  rate  to  my  satis&ction,  that  the  ironstone 
is  a  vialuable  mineral.  There  may  be  one  or  two 
of  the  sections  which  do  not  go  to  the  depth 
where  the  ironstone  is  to  be  found,  and  there  are 
one  or  two  sections  here  which  do  not  show  the 
ironstone  at  alL  But  that  is  not  sufficient  to 
show  that  there  is  no  ironstone  under  the  place 
where  the  sections  are  taken.  As  a  matter  of 
f  aot  then,  it  seems  to  me,  that  that  shows  there  are 
valuable  minerals  there,  ironstone  in  some  parts, 
and  limestone.  I  am  not  called  npon  to  express 
an  opinion  as  to  brick  earth,  sand,  and  so  forth. 
There  is  no  question  raised  or  argued  before  me 
about  them.  There  is  some  case,  I  understand, 
pending  before  the  House  of  Lords,  which  may 
or  may  not  involve  a  decision  upon  the  ouestinn. 
I  am  not  judicially  cognisant  ot  it  at  all,  except 
from  what  has  oeen  stated  by  Sir  Arthur 
Watson ;  but  it  seems  there  is  some  case  before 
the  House  of  Lords  in  which  the  question  of 
what  are  mines  and  minerals  within  this  Aot  of 
Parliament  may  be  considered  by  the  House.  At 
the  present  moment,  however,  the  contest  before 
me  18  only  with  regard  to  these  things  which 
dearly  are  minerals,  namely,  ironstone  and  lime- 
atone.  I  mention  that  for  fear  there  should  be 
any  misapprehension  with  regard  to  some  of 
those  minor  things  which  are  mentioned  in  the 
notice.  Then  the  plaintiffs'  witnesses  say  that 
this  notice  cannot  be  btmd  fide  for  another  reason 
—because  the  minerals  cannot  be  worked  at  a 
profit.  That  is  the  substance  of  their  evidence. 
The  defendant's  witnesses  take  a  contrary  view. 
They  differ,  as  scientific  men  or  as  experts  of  this 
oiasa  not  nnfrequently  do  differ,  upon  such 
matters.  They  say  that  they  can  work  them, 
and  they  intend  to  work  them.  I  do  not  think  I 
am  called  upon  to  decide  which  of  these  sets  of 
•killed  witnesses  are  correct  in  the  views  that 
they  take.  But  there  is  one  obvious  observation 
upon  tbia  point— that,  if  the  plaintiffs  are  right. 


there  is  nothing  can  be  got  at  a  profit.  In  sub- 
stance they  may  safely  give  their  counter  notice 
with  the  effect  only  ox  having  to  bear  the  whole 
or  some  part  of  the  costs  of  going  before  the 
proper  tribunal  under  the  Act  of  Parliament  for 
the  purpose  of  ascertaining  the  value  or  compen- 
sation to  be  paid.  If  the  puuutiffs  are  ri^ht  tbere 
will  be  little  or  no  compensation  to  be  paid  by  the 
railway  companies  for  the  minerals  that  are  there. 
I  am  not,  in  saying  this,  laying  down  anjrthing 
new.  I  am  not  reading  the  terms  of  the  Act  <n 
Parliament,  but  I  must  be  understood  real'.y  as 
expressing  the  general  effect  of  it.  I  think  that 
this  is  substantially  the  whole  case,  except  one 
point  which  I  must  now  proceed  to  mention.  It  is 
argued  that  the  defen^int  does  not  intend  to 
work  in  the  manner  in  which  he  is  entitled  to 
work  nnder  the  Act  of  Parliament.  I  nse  those 
words  rather  than  the  words  of  the  notice  of 
motion.  The  language  referred  to  is  that  of  the 
79th  section,  "  so  that  the  same  be  done  in  a 
manner  proper  and  necessary  for  the  beneficial 
working  thereof  according  to  the  usual  manner  of 
workins  such  mines  in  the  district  where  the 
same  shall  be  situate."  It  is  said  first,  as  a 
general  proposition,  as  I  understand  it,  that  by 
reason  of  lettings  on  both  sides  the  mine- 
owner  cannot  work  consistently  with  this 
section.  At  first  it  seems  as  if  some  special 
meaning  adverse  to  the  defendant  was  intended 
to  be  put  npon  the  words  "  beneficial  working." 
But  those  words  have  been  explained  in  previoas 
decisions,  the  effect  of  which  is  that  "  lieneflaial 
working  "  are  words  that  are  introduced  for  the 
benefit  of  the  mine-owner.  If  the  Legislature 
had  left  his  rights  of  working  on  the  words 
"  proper  and  necessary  manner,''  there  might 
have  been,  as  Sir  Arthur  Watson  admitted  in  nis 
reply,  two  modes  of  working,  and  the  railway  cmn- 
pany  might  have  been  entitled  to  say,  "  Yoa  shall 
work  in  the  manner  most  beneficial  for  us."  Bnt 
the  meaning  of  "beneficial  working"  as  inter- 
preted by  the  authorities  which  bind  me,  is,  that 
the  mine-owner  getting  in  a  necessary  and  proper 
manner  may  get  also  in  a  manner  beneficial  to 
himself,  lliere  are  words  of  qualification  in- 
serted for  the  benefit  of  the  mine-owner.  Then 
he  must  work  according  to  the  usual  manner  of 
working  the  mines  in  the  district.  Bat  in  this 
case  it  is  shown  that  the  proper  mode  of  working 
mineralB  of  this  class  is  by  open  quarrying. 
There  Sir  Arthur  Watson  made  another  stand, 
and  said  that  open  quarrying  was  not  admissible, 
but  he  admitted  that  there  were  anthoritiea  on 
tlmt  point  which  clearly  bind  me  (binding  me 
none  the  less  because  I  am  deciding  this  on  a 
motion  day),  and  which  I  am  not  at  liberty  to 
overrule,  and  at  which  it  would  be  useless  for  me 
to  cavil.  The  result  is,  that  the  working  by  open 
quarrying  is  a  thing  which  I  will  not  say  is  an 
inadmissible  mode  of  working  under  the  section. 
It  would  be  wrong  if  1  adopted  that  wholesale 
argument,  which  is,  that  seeiup;  that  this  is  a  long 
strip  they  cannot  work  the  mmerala  there  at  aU 
in  accordance  with  this  sect.  79.  I  cannot  accept 
that  argrnment.  I  think  the  mine-owner  is  en- 
titled to  get  and  work  these  minerals,  unless 
a  counter-notice  is  given,  working  in  a  manner 
consistent  with  the  79th  section.  There  is 
nothing  on  the  evidence  to  show  beyond  this 
open  quarrying  that  the  defendant  does  intend  to 
work  in  any  manner  which  would  be  malioionaly 
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detrimental  to  the  railway  companT.  On  the 
contrary  tliere  are  some  passages  wnioh  I  need 
not  refer  to  which  show  that  the  defendant  in- 
tends to  shore  and  prop.  I  think,  therefore,  the 
motion  fails.  The  costs  will  be  costs  in  the 
action. 

From  this  decision  the  plaintiffs  now  appealed. 

The  argnments  in  the  conrt  below  were 
repeated. 

CoTTOM,  L.J. — ^This  is  an  appeal  by  the  Midland 
Railway  Company  and  the  Kettering,  Thrapston, 
and  Hnntingaon  Kailwav  Company,  the  plaintifEs, 
against  a  decision  of  Cnitty,  J.,  who  refnsed  to 
grant  ihem  an  injunction  to  restrain  the  defen- 
dant from  working  minerals  nnder  their  line.  I 
say  "  minerals,"  but  I  will  deal  with  the  question 
of  what  is  meant  by  that  word  afterwards.  Now, 
the  defendant  is  owner  of  land  through  which  a 
considerable  portion — a  mile  and  a  half  to  two 
miles  ;  the  exact  mileage  is  immaterial— of  the 
railwajT  passed,  and  the  railway  companies  took 
land  from  him  for  the  purpose  of  construoting 
that  portion  of  their  railway.  Beneath  that 
portion  of  the  line,  and  adjoining  the  line,  there 
are  both  ironstone  and  limestone.  We  know  that, 
nnder  the  77th  and  following  sections  ot  the 
Railways  Clauses  Act  1845,  it  has  been  laid  down 
and  established  that  a  railway  company,  having 
regard  to  those  sections,  when  they  g^ve  notice 
to  buy  land,  do  not  buy  any  right  of  support 
from  minerals  under  the  surface.  If  they  want 
to  get  them,  they  may  get  them ;  but  they  are  not 
bound  to  get  them.  Then,  under  the  proyisiona 
of  those  sections  of  the  Act,  if  the  owner  is 
depirous  of  working,  he  is  not  to  have  hia 
minerals  taken  away,  and  the  right  of  working 
them  taken  away,  without  compensation  being 
giren  under  the  proyisions  of  the  6th  section 
of  the  Act,  and  under  the  provisions  of  the 
78th  and  79th  sections.  Now,  there  are  some 
points,  and  some  important  points,  which 
nave  been  already  decided  as  regards  the 
effect  of  those  sections.  It  has  been  decided 
that  a  raUway  company  is  not  bound  to  g^ve 
their  notice,  under  sect.  78,  of  their  desire 
or  intention  to  purchase  within  thirty  days. 
They  may  pve  tlu^  notice  at  any  time.  On  the 
owner  givmg  notice  of  his  intention  to  work, 
they  may  postpone  their  intention  of  purchasing 
until  the  sapport  which  would  be  taken  away  by 
working  becomes  to  them  a  practical  question. 
That  is  very  important,  because,  if  they  were 
bound  within  the  thirty  days  once  and  for  all  to 
make  up  their  minds  as  to  whether  they  would 
buy  or  not,  questions  would  have  arisen  in  the 
present  case  which,  in  my  opinion,  do  not  arise 
here.  If  they  are  satisfied  that  a  landowner, 
who  has  g^ven  the  notice  under  sect.  78  that  he 
desires  to  work  is  not  working  for  some  consider- 
able time,  they  may  wait,  as  I  have  said,  until 
the  question  of  support  becomes  a  priictical 
question.  Then,  at  any  time,  they  may  give 
their  notice,  and,  so  far  as  I  can  see,  if_  &ey 
think  it  advisable  (but  I  am  far  from  saying  it 
would  be  in  this  case),  they  may  g^ve  notice  to 
buy  one  plot  at  one  time,  and  another  plot  at 
another  time ;  that  is  to  sav,  to  buy  the  muerals 
under  that  portion  which  there  is  an  immediate 
danger  of  his  working,  and  they  must  after- 
wards, when  he  is  coming  near  to  work  another 
portion,  give  another  notice  of  the  intention  to 
(my  that.    Now,  as  regards  the  possibility    of 


S'ving  notice  at  any  time,  that  is  settled;  but 
en  we  come  to  a  great  deal  that  is  unsettled. 
The  question  raisedhere  was  this :  Was  there  an 
intention  or  desire  on  the  part  of  the  defendant, 
within  the  meaning  of  this  section,  and  could  he 
express  such  a  desire  P  That  question  turns 
upon  this :  It  is  said  that  no  one  out  an  owner, 
lessee,  or  occupier  who  is  intending  to  work 
personally — ^that  is  to  say,  by  his  servants  and 
those  who  are  merely  acting  mr  him — could  give 
such  a  notice,  and  that  an  owner  of  minerals  who 
is  not  desirous  of  working  as  his  own  speculation, 
but  desirous  of  having  it  worked  by  letting, 
cannot  g^ve  such  a  notice.  I  think  a  great  part 
of  the  argrnment  in  this  case  turns  upon  that; 
but,  in  my  opinion,  that  contention  of  the  railway 
companies  is  wrong.  What  are  the  words  of  the 
section P  "If  the  owner,  lessee,  or  occupier  of 
any  minep  or  minerals  lying  under  the  railway  or 
within  forty  yards  shall  give  to  the  company 
notice  in  writing  of  his  intention  to  work  within 
thirty  days."  There  is  nothing,  in  my  opinion, 
there  to  restrict  an  owner  from  giving  a  notice 
unless  he  intends  by  his  own  servants  and  his 
own  agents  to  work  it.  If  he  intends  to  do  it  in 
the  way  which  is  usually  employed  by  owners, 
namely,  by  letting  it  to  lessees,  who  will  work  it, 
rendering  him  a  royalty  or  rent,  in  my  opinion 
he  is  a  person  who,  being  deprived  of  that  right 
and  deprived  of  that  mode  of  employing  nis 
land,  would  be  entitled  to  compensation  under 
sect.  6,  and  in  my  opinion  comes  within  the 
terms  of  this  section  as  an  owner  who  is  desirous 
of  working.  To  hold  t^e  contrary  would  very 
gpreatly  prejudice  owners  of  mines  under  or  near 
a  railway,  because  a  man  cannot  make  arrang;e- 
ments  for  letting  unless  he  is  able  to  assure 
those  who  are  offering  to  take  that  they  can 
work  it  if  they  take  a  uase.  But,  if  he  does  not 
know  whether  the  railway  company  will  exercise 
their  right  or  whetiier  they  will  allow  it  to  be 
worked  by  him  or  his  lessees,  it  is  impossible  for 
him  to  enter  into  any  arrang;ement  with  persons 
who  are  willing  to  work  and  to  lay  out,  as  is  very 
often  necessary,  a  large  sum  of  money  in  order  to 
enable  them  to  work  profitably  the  minerals  of 
which  they  they  are  lessees.  In  my  opinion  that 
contention  cannot  prevail.  A  large  portion  of 
the  argument,  as  regards  the  question  whether 
the  defendant,  if  he  could  work,  was  desirous  of 
working,  turned,  I  think,  upon  that.  Although  I 
doubt  whether,  if  it  means  personally  workings— 
that  is  to  say,  by  his  servants — we  could  hold  he 
was  desirous  of  working,  yet  here,  as  he  had  a 
right  to  give  the  notice  of  his  desire  to  work  bj 
means  of  lessees,  in  my  opinion  on  the  evidence  it 
is  clearly  established  that  he  was  desirous  of 
doing  so,  and  that  there  was  a  strong  probability  of 
being  able  to  let  it  even  at  the  time  when  he  gave 
this  notice.  I  quite  agree  that  there  must  be  not 
only  an  expression  of  desire,  but  an  honest  actual 
existence  of  the  desire  to  work,  either  by  himself 
or  his  lessees,  to  justify  an  owner  in  giving  such 
a  notice.  If  he  gave  the  notice  when  it  was 
obv'ouB  either  that  there  were  no  minerals  under 
the  land,  or  that  he  could  not  possibly  intend 
either  to  let  it  or  work  it  himself,  that  would  be 
vexations,  and  the  court  would  not  allow  that  to 
be  acted  upon.  If  it  was  acted  upon  it  is  very 
true  the  railway  company  might  be  put  to  some 
expense  in  arbitrations  unless  they  made  an  offer 
of  rather  more  than  nothing,  ^hij '    ' »--•-'- 
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what  the  arbitrator  would  jrive  if  there  were  no 
minerala  or  no  possibility  of  working  them.  No 
doabt  they  mi^ht  be  pat  to  some  expense ;  but 
in  my  opinion,  if  it  appealed  that  the  notice  was 
a  mere  vexations  one,  that  would  not  be  a  notice 
of  a  deeire  to  work  within  the  meaning  of  this 
section.  Then  it  is  said  that  this  provision  does 
not  wply  to  limestone  or  ironstone,  which, 
according  to  the  ordinaiv  conrse  of  working, 
would  be  properly  worked  by  quarrying.  I  think 
that  was  Sir  Arthur  Watson's  argument.  That 
is  to  sav,  that  these  sections  do  not  except  or  apply 
to  anyuiing  which  can  be  properly  worked,  accord- 
ing to  the  practice  of  the  country,  by  open  quarry- 
ing. I  cannot  accede  to  that.  It  is  really  not  a 
question  as  to  whether  anyone  would  open  a 
quarry  underneath  the  railway,  because  I  do  not 
suppose  any  directors  of  any  railway  company 
would  be  BO  unwise  as  not  to  give  notice  that  they 
intended  to  buy  that  which  could  be  properlj 
worked  by  open  t|uarr3nng.  It  must  stop  their 
railway,  and  that  is  a  matter  to  be  provided  for, 
if  that  which  can  be  worked  properly,  by  open 

Snarrying,  is  within  these  sections.  Of  course 
bey  have  this  advantage.  They  do  not  give  any- 
thing for  support  from  minerals ;  but  if  there  is 
an  intention  and  desire  on  the  part  of  the  owner 
to  work,  and  to  get  compensation  for  that  which 
he  is  deprived  of,  and  if  he  did  not  have  the 
power  to  work,  they  might  at  once  exercise  the 
right  given  them  bv  the  Act  of  Parliament,  and 
take  at  a  price,  wnich  may  be  the  subject  of 
arbitration,  that  which  the  owner  is  desirous  of 
working.  But  let  us  look  at  the  words:  "The 
company  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any 
land  purchased  by  them."  Slate,  as  a  rule,  is 
worked  by  open  quarrying.  When  one  looks  at 
that  and  considers  how  very  often  the  word 
"  mines "  is  not  used  strictly  as  indicating  a 
working  by  means  of  underground  cutting  only,  I 
think  here  the  meaning  is  that  this  is  to 
araly  to  all  seams  or  veins  of  what  is  there 
reierred  to  —  coal,  ironstore,  slate,  or  other 
minerals — which  are  in  strata  under  the  sur- 
face occupied  by  the  railway.  It  may  come 
up  to  the  surface,  and  then  it  may  be  said 
that  that  portion  which  is  actually  on  the  surface 
is  used  for  the  purpose  of  the  railway,  and  that 
would  be  comprised  within  their  purchase.  In 
my  opinion,  taose  words,  although  the  word 
"  mines  "  is  not  used  in  a  very  strict  and  proper 
Bem>:  as  regards  working,  are  used  here  not  to 
designate  the  mode  of  working,  but  that  which 
is  in  seams  or  strata,  so  as  to  be  worked,  whether 
by  mines  properly  so  called  or  by  quarrying. 
Sect.  80,  one  finds,  deals  with  the  question  of 
there  being  sti-ata  under  the  line  of  railway.  It 
gives  to  the  landowner  power,  if  he  is  working 
his  minerals,  in  carrying  on  his  mining  opera- 
tions, to  make  mines  and  openings  under  the  lines 
of  railway.  But  that  points,  to  my  mind,  to  this, 
that  the  word  mines  is  an  inaccurate  expression 
for  minerals  in  strata,  and  does  not  define  or 
restrict  the  mode  of  working  to  that  mode  of 
working  which  is  properly  called  mining  as  dis- 
tinct from  c|uarTying.  Therefore,  to  my  mind, 
that  contention  will  not  prevail.  Then  it  is  said 
that  this  notice  is  a  great  deal  too  large.  In  this 
case  the  extent  of  the  line  affected  hjr  the 
notice  seems  to  be  about  two  miles.  I  give 
no    opinion    as   to   what  would  be   the   result 


if  the  owner  of  twenty  miles  of  land  through 
which  the  railway  went. gave  a  general  notice 
of  this  sort.  It  may  be  that  the  court  would 
come  to  the  conclusion  that  there  was  not 
an  honest  actual  intention  of  working  those 
minerals.  But  to  my  mind  all  difficulty  is  got 
rid  of  in  this  way,  that  where  the  railway  com- 
pany know  the  owner  is  intending  to  work  any 
particular  portion  of  that  which  is  included  in 
his  notice,  they  can  at  onoe,  although  the  thirty 
days  may  have  elapsed,  give  him  a  counter-notice^ 
and  say  they  are  going  to  purchase  if  it  is 
advisable  for  them  to  do  so.  But  in  the  present 
case,  where  the  railway  companies  know  well 
from  the  bore-holes  where  there  are  minerals  and 
where  there  are  not,  it  would  be  a  most  unwise 
thing  for  them  to  divide  the  land  comprised  in 
the  notice,  and  say.  We  give  you  a  counter-notice 
as  between  A  and  B  and  as  between  other 
portions,  but  we  leave  the  rest,  though  vou  may 
afterwards  find  out  something  there  which  yon 
will  intend  to  work.  It  would  be  much  better  far 
them  to  deal  with  the  matter,  and  to  have  the 
expense  of  one  arbitration,  with  the  possibility 
that  they  may  have  made  an  offer  that  will  qnite 
satisfy  the  arbitrator  that  they  have  offered 
m(M«  than  enough.  In  my  opinion  that  objection 
cannot  prevail.  I  cannot  suppose  it  possible  that 
a  landowner  would,  without  the  railway  com- 
pany knowing  something  about  it,  proceed  to 
open  a  mine  under  a  railway,  where  if  he  did  so^ 
and  it  were  done  carelessly,  he  might  possibly 
render  himself  subject  to  an  indictment  for  man- 
slaughter m  the  event  of  there  being  a  &tal 
accident.  If  it  were  done  in  a  place  where  it  was 
obvious  that  there  could  be  no  minerals,  no  iron- 
stone, or  limestone,  which  could  be  worked,  in 
my  opinion  a  court  of  equity  would  very  {m>- 
perly  nold  that  what  he  did  was  not  in.  pursuance 
of  an  honest  desire  to  work,  but  was  merely 
dome  maliciously  in  order  to  embarrass  the  nil- 
way  company.  If  the  court  came  to  that  con- 
clusi<Mi,  the  court  would  be  right,  in  mv  opinion, 
in  granting  an  injunction  to  restrain  him  from 
interfering  with  the  railway,  not  for  the  purpose 
of  working,  but  for  the  mere  purpose  of  embar- 
rassing the  railway  company.  Li  my  opinion, 
therefore,  this  appeal  taila. 

LiNDLBY,  L.J. — ^The  notice  served  by  Sir 
Frederick  Bobinson  on  the  25th  Jan.  1886  states, 
as  such  notices  are  required  to  state,  that  there 
are  mines  undor  the  railway,  and  that  fae  ia 
desirous  of  working  them.  The  railway  eoM- 
pany  have  given  no  counter-notice,  bat  they 
contend  that  Sir  Frederick  Bobinson  is  not 
entitled  to  proceed  under  the  notice  given  by  him. 
in  other  words,  they  sa^  that  he  is  not  in  a 
position  to  give  the  notice,  or  that,  if  he  is  in  a 
position  to  ^ve  it,  at  all  evente  he  is  giving  it  not 
bond  fide.  They  do  not  object  because  he  intends 
to  work  the  mines  under  the  railway,  but  became, 
as  they  say,  he  simply  intends,  if  he  can,  to  force 
the  railway  compames  to  compensate  him  for 
mines  which  are  not  worth  his  while  workings 
Now,  the  questions  which  have  been  raised  are 
importent  undoubtedly.  The  first  point  to  oon- 
maer,  of  course,  is  the  position  of  the  parties. 
What  are  the  real  facteP  The  real  facta,  as  I 
understand  them,  are  these:  Sir  Frederick 
Bobiuaon  is  the  owner  of  miwrfcla  under  this 
railwav.  There  is  no  oontroverBy  at  aU  about 
there  being  minarala  there.  Whether  they  can 
iigitized  by 
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be  worked  at  a  profit  or  not  is  more  or  lee*  in 
■  dispote ;  bat  as  to  some  part  there  Beems  to  be  no 
controveray  even  about  that.    He  is  in  fact  the 
owner.    He  has  not  let  the  minerals  which  are  in 
qneetion,  and  he  has  not  granted  to  any  oooopier 
or  akbar  perstm  a  Uoence  to  get  them.    He  is  the 
owner  of  them.    He  is  personally  in  the  present 
position  of  working  them  if  he  chooses.    The  next 
point  which  is  important  as  a  matter  of  fact  is 
this ;  It  appears  that  of  a  greater  portion  of  the 
lands  comprised  in  his  notice  on  both  sides  of  the 
line  he  hais  granted  a  lease  to  the  Staveleiy,  Ac., 
Company.    He  is  not,  therefore,  in  possession  of 
the  ircmstone  on  each  side  of  the  line.    On  the 
other'  hand  he  has,  as  I  understand  it»  rights  of 
access  across  or  through  the  lands  demised  to  the 
minerals  to  which  I  nave  alluded,   vis.,   those 
under  the  railway.    That  beiuj;  the  position  of 
affairs,  and  the  presence  of  miaerals  not  being 
open,  nor  in  doubt,  the  question  is,  what  is  the 
effect  of  this  notice  P    I  allude  first  of  all  to  Sir 
Arthur  Watson's  argument,  that  the  ironstone 
here  in  this  part  of  the  coontiy  is  usually  got  by 
quarrying,  as  distinguished  from  mining;  and 
tnat   Sir  Jrederick  Robinson  is  not  entitled  to 
give  notice,  inasmuch  as  sect.  77  of  the  Uailways 
Clausea  Act  1845  and  the  subseqnant  sections  do 
not  apply  to  quarries,  nor  to  minerals  usually  got 
by  qnairying.    The  point  has  not  arisen  now  lor 
the  first  time  by  any  means.    It  has  been  more  or 
leas  disoussed  and  alluded  to  for  many  years,  and 
it  is  admitted  that  there  was  one  case   hefore 
Kay,  J.,  in  which  it  was  held  that  the  coostmction' 
contended  for  by  Sir  Arthur  Watson  was  in- 
accnrate.    It  is  said  that  that  point  is  now  before 
the  House  of  Lords.    If  so,  I  am  sorry  we  have 
not  got  the  decision  of  the  House  of  Lords  to 
guide  us.    But,  in  the  absence  of  that  guide,  we 
must  do  the  best  we  can  upon  the  language  of 
the  Act  uid  the  authorities  as  they  stend.    It 
appears  to  me  that    there  are  indications   that 
snow  that  that  argnment  is  untenable.    In  par- 
ticular I  refer  to  and  rely    upon    the    express 
mention  of  slate  in  seet.  77.    Without  knowing 
much  about  mining  or  quarrying,  it  is  common 
knowledge  that  slate  at  all  events  is  got  as  often 
by    quarrying    as    by  mining.     When  we    find 
"  slate  "  in  connection  with  the  other  words  it  does 
appear  to  me  that  the  view  which  has  been  taken 
hitherto  of  this  seotion— that  is  to  say,  that  it 
extends  to  minerals  which  may  be  got  either  by 
open  quarrying  or  subterranean  mining — is  the 
eorreot    view,   and  that    Sir  Arthur   Watson's 
contention  is  untenable.     That  being  the  case, 
the     next    point    is    whether    Sir     Frederick 
Bobinson's  notice  is  objectionable' on  the  ground 
that  he  had  no  intention  to  work  the  mines.    His 
position  I  have  described.    It  is  said  that  he  had 
no  intention  to  work  the  mines  himself.    I  can- 
not find  say  words  in  sect.  78  which  require  that 
anybody   snonld   work    them   himself.      It   is 
admitted  that  he  is  not  bound  to  work  them  with 
his  own  hands  and  feet.    The  contention  is,  that 
he  is  to  work  them  by  his  servants  or  agents,  as 
distinguished  from  lessees  or  licensees.    I  cannot 
find  that  at  all.    There  being  no  lease  and  no 
lioeaoe  to  get  the  minerals,  he  is  the  onl^  person 
at  present  mterested  in  them.    The  w^  in  which 
a  person  who  might  be  desirous  of  working  mines 
can  do  so,  is  by  Tettuig  them,  if  he  can,  or  grant- 
ing lioenoes,  as  distingnished  from  the  lease  of 
the  mines.    Any  mode  iiy  which  he  can  make  the 


minerals  productive  to  himself  appears  to  me  to 
be  warranted  by  the  clause  in  question.  Mr. 
Bigby's  argument  to  the  effect  that  the  owner 
cannot  give  notice  unless  he  intends  to  work  the 
mines  nimself,  as  contradistinguished  from 
working  by  lessees  or  licensees,  appears  to 
me  to  he  too  narrow,  and  not  to  be  war- 
ranted by  the  language  of  the  action.  Ther. 
it  is  said  that,  if  this  notice  is  upheld,  we 
should  be  patting  a  construction  upon  the  Act 
which  would  expose  railways  to  dangers  never 
contemplated,  and  that  we  should  be  enabling 
landowners  to  give  general  notices  which  would 
be  excessively  embarrassing.  I  tliought  that 
there  was  a  good  deal  in  that,  and  I  have  endea- 
voured to  work  it  oat;  but  it  appears  to  me  that  it 
is  open  to  answer  from  every  point  of  view.  Let  ns 
sappose  this  case — that  a  lanaowner,  when  the  rail- 
way company  gives  him  notice  to  take  his  land,  or 
soon  afterwards,  gives  a  general  roving  notice  to 
the  railway  company  of  his  intention  to  work  the 
minerals.  What  is  the  position  of  the  railway 
company  P  They  need  pav  no  attention  to  it  at 
all.  If  they  think  it  is  mbbish  they  need  not  do 
anything.  They  have  power  of  inspecting ;  they 
have  power  of  ascertaining  what  it  is  desirable  for 
the  ]m>tection  of  their  interests  to  do.  If  they 
oome  to  the  conclusion  that  there  is  something  in 
it,  and  that  the  landlord  really  does  intend  to 
work  the  minerals,  and  that  there  are  minerals  to 
work,  they  can  give  him  a  counter-notice.  If 
one  looks  at  the  words  "any  part  thereof"  in 
sects.  7S  and  JV,  it  appears  to  be  tolerably  plain 
that  the  railway  company  can  limit  their  counter- 
notice,  if  so  disposed,  to  a  portion  only  of  the 
minerals  referrea  to.  Of  course  the  consequence 
of  that  is  that,  if  they  do  limit  their  counter- 
notice,  the  landowner  who  has  served  a  more 
general  notice  can  force  them  to  give  another 
notice  it  he  is  in  a  position  really  to  work  the 
minerals.  But  the  railway  company  can  judfje 
of  their  own  interests  abiout  that.  Then  it  is 
said  that,  if  we  put  this  oonstmotion  upon  the 
language  of  these  sections,  it  would  be  competent 
for  the  landowner  to  give  a  general  notice,  and 
then  do  nothing ;  let  thirty  days  go  by  and  then 
at  any  time  thereafter  suddenly  come  down  and 
work  the  mines.  It  appears  to  me  that  there  ia 
an  obvious  answer  to  that.  If  any  landowner  did 
act  in  that  way,  which  is  highly  unreasonable,  he 
would  find  himself  in  this  position :  He  would  be 
exposed  to  the  risk  of  being  told  that  he  never 
had  any  bond  fide  intention  of  working,  and  that 
his  notice  was  bad  ab  initio.  He  would  be 
exposed  also  to  the  risk  of  being  told  that, 
whether  his  notice  was  good  or  not  in  the  first 
instance,  he  had  abandoned  it.  I  cannot  conceive 
that  a  landowner  can  abuse  his  rights  to  the 
extent  I  am  now  supposing,  and  that  there  can 
be  no  remedy  on  the  part  of  the  railway  company. 
If  he  gives  a  general  notice  and  does  not  act 
upon  it,  anybody  can  say  his  notice  is  bad,  or  he 
has  abandoned  it  and  must  give  another.  That 
is  a  BufBoient  protection  to  the  railway  company 
as  fu:  as  I  can  see.  When  we  come  to  look  at  the 
facts  and  the  evidence  in  this  case,  it  appears  to 
me,  on  the  question  of  fact,  that  Chitty,  J.  has 
taken  a  view  which  we  cannot  possibly  depart 
from.  He  has  come  to  the  conclusion,  upon  the 
evidence,  and  having  heard  the  cross-examination 
of  the  witnesses,  that  Sir  Frederick  Bobinson, 
when  he  gave  the  notice,  boni  fide  intended  to 
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work ;  and  I  think  he  did.  Of  conrse,  he  foresaw 
that,  if  he  waa  in  a  position  to  do  so,  the  railway 
company  wonld  not  let  him ;  bnt  that  they  wonia 
be  forced  to  give  a  connter-notice,  and  compensate 
him.  Of  conrse  he  foresaw  that ;  bnt  it  appears 
to  me  that  if  the  railway  company  were  to  stand 
npon  their  strict  rights  and  decline  to  compensate 
hun  at  all,  he  was  in  a  position  to  woric  these 
minerals— thOT  were  there  to  be  worked,  and  he 
conld  do  it.  It  appears  to  me  therefore  that  in 
this  controversy  ne  is  in  the  right,  and  that  the 
remedy,  and  the  only  remedy,  in  this  particular 
case,  for  the  railway  company,  is  to  give  a  connter- 
notice,  and  to  proceed  nnder  the  Act  to  give  him 
such  compensation  as  he  may  be  entitled  ta  I 
think  the  sppeal  ought  to  he  dismissed. 

LoFXS,  L.J. — This  case  raises  very  important 
questions  nnder  the  Railways  Clauses  Act  1845, 
sect.  77,  and  the  following  sections  with  r^^rd 
to  working  mines.  It  is  to  be  observed  that  sect. 
6  must  be  read  with  those  sections.  It  is  said 
that  those  sections  do  not  apply  to  ironstone  and 
limestone,  or  any  minerals  obtained  by  open 
quarrying.  In  my  opinion  that  contention  cannot 
be  maintained.  I  think  the  word  "  minerals," 
as  used  in  those  sections,  applies  to  minerals 
whether  thm  are  won  by  open  quarrying  or  by 
Tondtfrgtaana  working.  U  tnat  was  not  so,  any 
minerals  won  by  open  quarrying  would  pass  by  the 
conveyance  to  the  company,  and  thereiore  would 
have  to  be  oompenssted  for  in  the  first  instance — 
a  thing  which  we  know  never  happens.  I  am  of 
opinion,  therefore,  that  that  contention  cannot  be 
maintained.  Now,  with  regard  to  sect.  77,  that 
section  provides  that  minerals  are  not  to  pass  by 
the  convBjranoe  to  the  company,  except  such  as 
are  necessarily  dug  up  in  the  construction  of  the 
Une,  which  is  expressly  provided  for.  In  my 
opinion,  the  true  construction  of  this  section  ana 
the  following  sections,  is  this:  I  think  that  the 
provisim  that  they  are  not  to  pass  by  the  con- 
veyance to  the  company  is  a  provision  in  favour 
of  the  company.  It  is  a  provision  that  the  com- 
pany is  not  to  be  compelled  in  the  first  instance 
to  enter  into  a  difficult  and  long  anestion  as  to 
the  existence  or  value  of  minerals,  wnioh  may  not 
exist  at  all,  or  if  they  do  exist,  may  not  be 
capable  of  being  commercially  worked.  The 
intention  is  that  the  company  uionld  be  entitled 
to  the  adjacent  and  subjacent  support  afforded  by 
the  minerals  nntil  the  owner  should  give  a  notice 
of  his  desire  to  work  the  minenJs.  Sect.  78, 
however,  provides  that  the  owner  may,  if  desirous 
to  work  tne  minerals,  give  a  thirtnr-days'  notice 
that  he  desires  to  work  them.  I  take  it  that  that 
means  a  bond  fide  desire,  and  not  a  merely  capri- 
cions  desire  without  any  reasonable  grounds  for 
believing  that  minerals  exist.  The  company  on 
receiving  this  notice,  if  they  apprehend  danger 
to  their  railway,  may  give  a  counter-notice  of 
their  willingness  to  compensate.  Then  the  com- 
pany has  it  in  its  own  power  at  any  moment  to 
secure  the  support  afforded  by  these  minerals  to 
their  railway.  I  think  that  is  the  fair  oonstmo- 
tion  of  those  sections.  Upon  this  connter-notice 
being  given  the  parties  can  go  to  arbitration  or  g^ 
before  a  jury.  I  do  not  see  that  the  company  are 
prejudiced  bv  that,  because,  if  there  are  no 
minerals,  or  if  the  minerals  are  not  commercially 
workable,  then  the  owner  will  obtain  no  compen- 
sation. Moreover,  if  the  company  make  a  reason- 
able offer  in  respect  of  the  minerals,  and  that 


offer  is  not  exceeded,  the  owner  will  have  to  pay 
all  the  costs  incnnred  hv  him  in  going  before  an 
arbitrator  or  going  before  a  jury.  That  is  how 
the  matter  stands.  Bnt  then,  in  this  case,  it  is 
said  that  there  is  no  bond  fide  desire  on  the  part 
of  Sir  Frederick  Bobinson  to  work  these  minerals. 
I  have  already  obeerved  that  I  Uiink  a  bond  fide 
desire  in  the  way  I  have  suggested  must  taaet. 
It  is  said  that  the  expression  "owner  who  is 
desirous  of  working  the  minerals  "  must  refer  to 
an  owner  who  intends  to  work  them  by  his  own 
enterprise,  and  not  to  an  owner  who  mtends  to 
work  them  by  means  of  granting  a  licence,'  a 
"  sett,"  or  a  lease,  which  are  the  usual  modes  by 
which  owners  realise  their  minerals.  I  cannot 
adopt  that  contention.  It  appears  to  me  that  the 
owner  is  entitled  either  to  work  them  himself  if 
he  think  fit  as  a  private  enterprise  of  his  own,  or 
he  is  entitled  to  let  thnm  to  others,  and  to  obtain 
from  those  others  a  royalty,  and  thereby  to  realise 
the  value  of  his  minerals.  With  respect  to  the 
bond  fide  intention  of  Sir  Frederick  Bobinson, 
the  evidence  appears  to  me  to  be  strong.  He 
himself  says  that  he  has  such  bond  fide  intention. 
Mr.  Birch,  the  mineral  agent,  is  called,  and  he 
gives  evidence  which  goes  strongly  in  that  direc- 
tion; and  there  is  another  witness  called  who  also 
g^ves  evidence  of  the  same  kind.  Bnt  what 
strikes  me  as  bein^  most  impintant,  as  indicating 
a  bond  fide  intention  and  desire  on  the  part  of 
Sir  FrMerick  Bobinson  to  work  these  minerals, 
is  this:  beyond  all  question  valuable  minerals 
exist  on  this  property,  and  the  existence  of  valu- 
able  minerals  underneath  this  land  at  any  rate 
raises  a  strong^  presumption  that  it  is  not  an  un- 
reasonable thing  on  tne  part  of  the  man  who 
owns  such  minerals  to  desire  to  work  them.  It 
was  also  suggested  that  the  notice  was  too  large 
— that  the  land  in  question  extended  for  some 
two  miles,  and  that  the  notice  therefore  was  an 
embarrassing  notice  to  the  company.  I  do  not 
myself  see  that  difficulty,  because,  in  the  first 
plaoe,I  think  that  it  is  open  to  the  company  when 
thev  give  their  counter-notice  to  confine  it  to  any 
Bucn  portions  of  the  land  in  the  extent  of  two 
miles  that  they  think  fit.  Then,  if  they  desirei 
they  might  go  to  arbitration  or  to  a  jury  to 
assess  the  value  of  the  minerals  with  respect  to 
that  particular  area.  No  doubt  thev  woiUdbe 
exposed  to  this,  that  the  owner,  if  he  thought 
fit,  might  oommenoe  operations  in  other  parts  of 
the  line ;  bnt  I  do  not  see  any  great  danger  to  be 
apprehended  from  that.  It  is  suggested  that  a 
certain  number  of  workmen  might  come  down 
surreptitiously  and  suddenly  let  down  the  Une. 
In  the  firat  place,  people  cannot  come  upon  the 
line  in  the  way  suggested  without  being  observed ; 
and  in  the  next  place,  I  think  that  if  anything  of 
that  kind  were  done  the  persons  who  did  it,  if  any 
persons  were  killed,  wonld  expose  themselves  to 
an  indictment  for  manslanghter;  and  over  and 
above  that  I  think  the  company  might  at  onoe 
come  to  the  court,  and  the  court  wonld  interpose 
and  prevent  such  proceedings.  On  these  grounds, 
I  am  of  opinion  that  the  decision  of  Chit^,  J. 
was  righ^  and  that  his  decision  should  be 
affirmed.  The  appeal  is  therefore  dismissed, 
with  costs. 

Solioiton  for  the  plaintiffs,  Beale  and  Oo. 

Solicitors  for  the  defendant,  Oapel-Omtre  and 
BaO. 
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Mardi9aHd2l.  1887. 

(Before  Lord  Eshis,  M.B.,  Bowkn  and  Fst, 

L.JJ.) 

Mokgah  ako  akothxb  «.  Hakdt  and   anothbs; 

FothibghJ/,  Third  Party,  (a) 

APPEAI.  TBOU  IHS  QCSSN'S  BSHCH  DITISIOH. 

Bankruptojf — LimiiaHon — Order  of  ditcharge — 
Debtt  prowibU  in  bankruptcy — Future  and 
contingent  UabUiiy — Lictbttity  incapdble  of  being 
fairkf  eeHynated — LicdnUty  to  indemnify  againtt 
future  breach  of  covenant  to  repair — 32  or  33  Viet, 
e.  71, 1.  31. 

Tn  an  action  by  lettor  againit  lea»ee  for  breach  of 
covenant  to  keep  and  yield  up  in  repair,  the 
leuee  brought  m  hii  cutignee  at  third  party, 
daiming  over  againet  him  under  the  covenant  of 
indemnity  contained  in  the  deed  of  aetignmerU. 

The  astignment  toeu  made  in  1873,  the  astignee 
JUed  a  petition  for  liquidation  in  1875,  and 
obtained  hie  discharge  in  1876,  and  the  lease 
expired  in  1883. 

The  lemee  made  no  claim  tn  the  liquidation  pro- 
ceedinge  in  respect  of  the  debtor's  liability  to  in- 
iemmvfy  him.  ■ 

Held  (Lord  Esher,  M.B.  dtssentiente),  that,  upon 
the  true  construction  of  sect.  31  of  the  Bankruptcy 
Act  1869,  the  possibility  of  a  daim  by  tlie  lessee 
againet  the  assignee  loas  a  debt  provable  in  bank- 
ruptcy, and  that,  as  it  had  not  been  declared  by 
tJie  Bankruptcy  Court  to  be  incapable  of  being 
fairly  estimated,  the  claim  was  oarred  by  the 
order  of  discharge  in  the  Uquidaiion  proceedings. 

Per  Lord  Esher,  M.R. :  The  UabHUy  of  the  assignee 
under  his  covenant  teas  ineapabtem  being  fairly 
estimated  at  the  time  of  his  UmUdation,  and  tt 
iBos  not  obligatory  upon  the  testee  to  obtain  a 
declaration  qfthe  Banhruptcy  Court  to  that  effect  ; 
the  claim  was,  therefore,  not  barred  by  the  dis- 
charge. 

Judgment  of  Denman,  J.  reversed. 

Affeai.  from  jadgment  of  Dennian,  J.,  on  farther 
consideration. 

This  was  an  action  for  damages  for  breach  of 
coTcnant,  in  -which  the  defendant  claimed  to  be 
indemnified  by  a  third  party. 

The  facts  were,  that  in  1833  the  plaintiffs'  pre- 
decessors in  title  demised  to  the  defendiuits' 
predecessors  in  title  certain  premises  for  a  term 
of  fifty  years.  The  lease  contained  a  covenant  to 
keep  and  yield  np  at  the  end  of  the  term  the 
demised  premises  in  good  and  tenantable  repair. 

In  1873  the  defen&nts  assigned  to  the  third 
party  the  premises  comprised  in  the  lease  for  the 
residue  of  the  term ;  and  the  third  party  thereby 
covenanted  to  perform  all  the  covenants  in  the 
lease,  and  to  inaemnify  the  defendants  in  respect 
of  any  breach  of  those  covenants, 
_  In  1875  the  third  party  filed  a  petition  for 
liquidation  of  his  affairs  by  arrangement,  and,  in 
1876,  received  his  discbarge. 

The  defendants  made  no  claim  in  the  liquida- 
tion proceedings  in  respect  of  the  third  party's 
prospective  liability  to  indemnify  them  under  the 
covenant. 

In  answer  to  the  defendants'  claim  against 
him  the  third  party  pleaded  his  discharge  m  the 
liquidation  procee(fings ;  to  which  the  defendants 
relied  that  their  claim  was  not  a  debt  provable 
in  the  liquidation. 

(m)  Begattei  bj  ADAH  H.  BlRLMloa,  !•«,  BmtIiIw  » low. 


Denman,  J.  save  judgment  for  the  plaintiffs 
against  the  de^ndants  for  16802.  damages,  and 
judgment  for  the  defendants  against  the  third 
party  for  the  same  amount. 

The  third  party  appealed. 

Melntyre,  Q.G.  and  Clement  Higgins,  Q.C. 
(0.  M.  Edwarries-Jones  with  them)  for  the  appel- 
lant.— ^The  case  of  Robinson  v.  Ommanneiu  (49 
L.  T.  Rep.  N.  S.  19;  23  Ch.  Div.  285).  which  the 
learned  judge  in  the  court  below  referred  to  as 
strongly  supporting  his  view,  was  a  decision  upon 
the  Bankruptcy  Act  of  1849,  in  which  there  were 
no  words  analogous  to  those  m  sect.  31  of  the 
Act  of  1869.  It  is  snbmitted  that  this  was  a 
liability  capable  of  being  estimated  at  the  time  of 
the  liquidation,  and  was  within  that  section. 
[Fkt,  L.J. — Must  it  not  be  taken  to  be  capable  of 
being  estimated  unless  an  order  of  the  Bankruptcy 
Court  has  been  made  declaring  it  not  to  be  so  PJ 
It  is  submitted  that  that  is  the  true  construction 
of  the  section     They  cited 

Xtt  vaarte  LVunei  Cool  and  Iron  Oompany ;  Ba  Hide, 

25  L.  T.  Bep.  N.  S.  609;  L.  Bep.  7  Ch.  App.  28 ; 
Be  Bneeteian ;  Be  varts  Davis,  85  L.  T.  Biro.  N.  S. 

389;  SCh.DiT.  463; 
Mb  varU  Waters}  Rs  BoyU,  28  L.  T.  Bep.  N.  S. 

757 ;  L.  Bep.  8  Oh.  App.  502 ; 
Linitm  ▼.  Linton,  52  L.7.  Bep.  N.  S.  782;  15  Q.  B. 

Div.  239 ; 
Colh/er  V.  Isaacs,  45  L.  T.  Bq>.  N.  S.  567 ;  19  Ch. 

DfT.348. 

Lumiey  Smith,  Q.C.  and  A.  TerreU  for  the 
respondents. — This  was  a  liability  incapable  of 
being  estimated,  and  was  therefore  not  a  debt 
provable  in  bankruptcy.  The  debtor  did  not 
msert  the  respondents  names  in  his  schedule  of 
affairs.  The  trnstee  did  not  estimate  their  claim ; 
and  they  were  not,  therefore,  persons  aggrieved 
by  an  estimate  made  by  the  trustee,  and  could 
not  have  appealed  to  the  court.  Can  it  be  said 
that  they  were  bound  to  go  before  the  trustee, 
and  compel  him  to  make  an  estimate  in  order 
that  they  might  be  in  a  position  to  appeal  to  the 
court  and  obtain  a  decluation  that  it  was  in- 
capable of  being  estimated  P 

0.  Higgins,  Q.C.  in  reply.  g^  ,^  ^^^ 

March  21. — Lord  EsHBR,  M.R. — In  this  case  the 
Question  which  we  have  to  decide  arose  between 
tne  defendant  and  a  person  who  was  brought  into 
the  action  as  a  third  party,  upon  the  ground  that 
the  defendant  was  entitled  to  be  indemnified  bv 
him.  It  is  admitted  that  the  defendant  has  such 
a  right,  unless  that  right  is  taken  away  by  the 
Bankruptcy  Act  1869.  The  third  party  is  the 
assignee  of  a  lease,  and  by  the  assignment  became 
liable  under  a  stipulation  in  the  lease  to  leave  the 
premises  at  the  end  of  the  term  in  tenantable 
repair.  About  eight  years  before  the  time  fixed 
for  the  expiration  of  the  lease,  the  third  oartv 
filed  a  petition,  and  liquidation  proceedings  took 
place.  The  first  question  which  we  have  to  decide 
IS,  whether  the  third  party's  liabilitv  under  the 
stipulation,  or  rather  the  chance  of  hia  liability 
under  it,  was  at  that  time  capable  of  being  fairly 
estimated;  that  is  to  say,  whether  it  was  possible 
for  the  trustee  in  the  liquidation  to  estimate  a 
liability  dependent  upon  the  questions  whether 
the  premises  would  be  yielded  up  eight  years 
hence  oat  of  repair,  and  if  sos  to  what  extent  oat 
of  repair.  Comd  such  a  liabUity  be  eetimated  at 
that  distance  of  time  in  advance  P    It  seems  to 
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me  impossible  to  nay  that  it  could  be  estimated 
in  any  bnsiness  sense  of  the  word.  I  think  that 
it  is  clearly  incapable  of  being  estimated.  Bnt  it 
is  said  that  this  claim  was  nevertheless  barred  by 
the  liquidation  proceedings  under  sect.  31  of  the 
Bankruptcy  Act  1869,becaaBe  the  defendant,  who 
is  the  person  -who  would  be  entitled  as  against 
the  third  party,  did  not  take  the  claim  before  the 
trustee  in  the  liquidation  for  him  to  deal  with, 
that  is  to  say,  did  not  ask  him  to  estimate  that 
which  could  not  be  estimated.  That  depends 
upon  the  true  construction  of  sect.  31.  What  is 
the  view  we  ought  to  keep  before  us  in  construing 
the  provisions  of  a  Bankruptcy  Act  F  I  think, 
it  is  to  take  care  that  we  are  not  stopped  by  mere 
technicalities  from  arriving  at  the  true  business 
meaning  of  the  section.  The  liability  in  this  case 
is  one  which,  by  the  hypothesis,  cannot  be 
estimated.  Is  it  like  a  true  business  view  of  the 
section  to  say  that  you  must  go  beforn  the  trustee, 
and  call  upon  him  to  estimate  a  liability  that  can- 
not be  estimated  P  Or  is  it  the  true  view  to  say 
that  the  creditor,  who  knows  that  his  debt  is 
incapable  of  estimation,  is  not  bound  to  incur  the 
expense  and  loss  of  time  of  going  before  the 
tmstee  to  hear  him  say  that  he  cannot  estimate 
it  P  It  seems  to  me  that  we  ought  not  to  hold  that 
he  is  so  bound,  unless  obliged  to  do  it  by  some 
words  in  the  Act  of  Parliament.  I  think  that  we 
are  not  estopped  by  the  words  of  the  Act  from 
saying  that  it  is  not  necessary  to  go  through  this 
futile  proceeding.  By  sect.  81,  "  All  debts  and 
liabilities,  present  or  future,  certain  or  contingent, 
to  which  the  bankrupt  is  subject  at  the  date  of 
the  order  of  adjudication,  or  to  which  he  may 
become  subject  during  the  continuance  of  the 
bankruptcy  by  reason  of  any  obligation  incurred 
previously  to  the  date  of  the  order  of  adjudication, 
shall  be  deemed  to  be  debts  provable  in  bank- 
ruptcy, and  may  be  proved  in  the  prescribed 
manner  before  the  tmstee  in  the  bankruptcy." 
No  doubt,  if  those  words  stood  alone,  here  is  a 
liability  within  them.  But  then  the  section  goes 
on  to  say  what  is  to  be  done :  "  An  estimate 
shall  be  made  according  to  the  rules  of 
the  court  for  the  time  oeing  in  force,  so 
far  as  the  same  may  be  applicable,  and  where 
they  are  not  applicable,  at  the  diacretion  of 
the  tmstee,  of  the  value  of  any  debt  or  liability 
provable  as  aforesaid,  which  by  reason  of  its 
being  subject  to  any  contingency  or  contingencies, 
or  for  any  other  reason,  does  not  bear  a  certain 
ralne."  Those  who  contend  that  this  Act  of  Par- 
liament means  to  say  that  a  liability  is  provable, 
whether  it  can  be  estimated  or  not,  seem  to  me  to 
overlook  the  words  "  an  estimate  shall  be  made 
of  the  value  of  any  debt  or  liability  provable  as 
aforesaid."  Not  even  Parliament  can  say  that 
that  shall  be  estimated  which  cannot  be.  There- 
fore those  words  show  that  the  debts  and  liabilities 
mentioned  in  the  former  part  of  the  section  mean 
debts  and  liabilities  capable  of  being  estimated. 
Snppesing  that  they  can  be  estimated,  they  are 
to  be  estimated  according  to  the  rules  of  court  for 
the  time  being  in  force.  There  cannot  be  a  mle 
of  court  directing  how  to  estimate  a  liability 
which  is  incapable  of  being  estimated.  Then,  if 
there  is  no  mle  of  court  applicable,  the  estimate 
is  to  be  made  at  the  discovtion  of  the  trustee. 
Bat  he  cannot  exercise  his  discretion  if  the 
liability  is  incapable  of  being  estimated.  I  think, 
therefore,  that  those  two  parts  of  the  section 


taken  together  show  tihat  the  former  part  applies 
only  to  liabilities  capable  of  being  estimated. 
But  then  it  is  said  that  the  meaning  is  enlarged 
by  the  last  part  of  the  section,  which  is: 
" '  Liability '  shall  for  the  purposes  of  this  Act 
include  any  compensation  for  work  or  labour 
done,  any  obligati<m  or  possibility  of  an  obliga- 
tion to  pay  money  or  money's  worUi  on  the  breach 
of  ,an  express  or  implied  covenuit,  contract, 
agreement,  or  undertaking,  whether  such  breach 
does  or  does  not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  oocurring  before  the  close  of 
the  bankruptcy,  and  generally  it  shall  ioclude 
any  express  or  implied  engagement,  agreement,  or 
undertaking,  to  pay,  or  capable  of  resulting  in 
the  payment  of  money  or  money's  worth,  whether 
such  payment  be  as  respects  amount  fixed  or 
unliquidated ;  as  respects  time  present  or  future, 
certain,  or  dependent  on  any  one  contingency  or 
on  any  two  or  more  contingencies ;  as  to  mode  of 
valuation  capable  of  being  ascertained  by  fixed 
rules,  or  assessable  only  by  a  jury,  or  as  matter 
of  opinion."  If  a  liability  cannot  be  valued  at 
all,  it  is  certainly  not  capable  of  being  ascertained 
by  fixed  rules  or  of  being  assessed  by  a  jury. 
Tlien,  is  it  assessable  as  matter  of  opinion  P  I 
do  not  myself  see  how  it  can  be  argued  that  it  is 
possible  to  have  an  opinion  as  to  the  estimate  of 
that  which  cannot  be  estimated.  The  interme- 
diate clause  in  the  section,  in  my  opinion,  does  not 
apply  to  the  present  case  at  all  That  clause 
provides  that,  "  Any  person  aggrieved  by  any 
estimate  made  by  the  trustee  as  aforesaid  mav 
appeal  to  the  court,  and  the  court  ma^,  if  it  think 
the  value  of  the  debt  or  liability  mcapable  of 
being  fairly  estimated" — that  is,  by  fixed  rules,  or 
by  a  jury,  or  as  matter  of  opinion — "make  tm 
order  to  that  effect,  and,  upon  such  order  being 
made,  such  debt  or  liability  shall,  for  the  purposes 
of  this  Act,  be  deemed  to  be  a  debt  not  provable 
in  bankruptcy."  I  take  that  provision  to  be 
applicable  to  a  case  where  the  trustee  has  wrongly 
taken  upon  himself  to  estimate  a  liabiUty  whicit 
is  incapable  of  being  estimated.  Where  the 
tmstee  insists  on  putting  a  value  upon  such  a 
liability,  the  court  will  say  to  him.  You  have  tried 
to  do  that  which  is  an  impossibility,  and  yonr 
estimate  must  be  set  aside.  No  one  can  be  bound 
by  a  valuation  of  that  which  cannot  be  valued. 
But  that  provision  only  applies  in  the  case  of 
"  any  person  aggrieved  by  any  estimate  made  by 
the  tmstee."  It  cannot  apply  in  this  case  where 
no  estimate  has  been  made  by  the  trustee.  The 
argument  that  it  does  apply  seems  to  me  to  come 
to  this,  that,  because  tne  Act  says  that  it  the 
tmstee  does  an  unreasonable  thing  in  estimating 
a  liability,  the  person  aggrieved  may  go  to  the 
court,  it  must  be  considered  not  unreasonable  to 
estimate  a  liability  if  the  creditor  has  not  gone  to 
the  trustee  and  made  him  do  it  in  order  tnat  he 
may  g^  to  the  court  and  obtain  a  declaration  that  it 
was  an  unreasonable  thing  for  the  trustee  to  do. 
To  hold  that  that  was  so,  wouldbe  topntexpressirms 
into  the  Act  of  Parliament  which  are  not  there. 
I  am  of  opinion  that  the  Act  does  not  require 
anybody  to  take  such  a  futile  proceeding,  and 
that  the  claim  of  the  defendants  i^ainst  the  third 
party  is  not  barred  by  the  liquidation  {ffo- 
ceedings. 

BowBH,  L.J. — During  the  argument  I  was  in- 
clined to  take  the  same  view  of  this  case  as  the 

MastM-  of  the  Bolls  has  dona.    But,  on  thiiikiiig 
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the  natter  over  and  looking  throoKh  the  Act  of 
Parliament,  and  studying  sect.  31,  i  have  come  to 
the  oonolnsion  that  the  opposite  view  is  the 
correct  one.  The  difBculty  01  valuing  the  subject- 
matter  of  a  claim  Mainst  the  estate  of  a  bankrupt 
is  an  old  one.  T]^der  the  Bankruptcy  Act  of 
1861  it  was  decided  in  Haitie'a  com  (20  L.  T. 
Bep.  N.  S.  93;  L.  Bep.  4  Ch.  App.  274),  in  Mudge 
T.  £oiean  (17  L.  T.  Kep.  N.  S.  576;  L.  Eep.  3 
Kz.  85),  and  in  other  cases,  that  where  it  was 
impoesible  to  estimate  a  claim,  such  claim  was 
not  within  the  Act.  But  those  decisions  really 
tarn  on  the  words  of  that  Act ;  and  the  jndgpnent 
of  Martin,  B.,  in  Mudge  v.  Bowcm  is,  that  sect.  154 
of  that  Act  must  be  construed  as  applying  only 
to  liabilities  ajusdem  generi*  with  a  promise  to 
pay  premiums  on  a  policy  of  insurance.  Under 
the  old  law  constant  difficulties  arose  as  to  what 
debts  were  provable  in  bankruptcy,  and  I  think 
that  one  object  of  the  Act  of  1869  was  once  for 
all  to  put  an  end  to  all  such  questions.  The 
onneral  principle  upon  which  this  part  of  the 
Bankruptcy  Act  of  1869  is  baaed  was  kid  down 
in  Evpatrte  Uynvi  Coal  and  Iron  Company  ;  Re 
HUt  (t.  Bep.  7  Gh.  App.  81).  James  and  Mellish, 
L.JJ.,  who  decided  that  case,  were  perhaps  as 
competent  as  any  judges  in  England  to  deal  with 
a  question  of  bannuptcy.  What  does  James,  L.J. 
say  in  that  caseP  "A  great  number  of  oases 
oocarred  before  the  passing  of  the  late  Act  in 
which  the  bankrupt  was  kft  liable  to  several 
claims  of  various  kinds,  and  the  persons  who  had 
those  claims  were  entirely  exolnded  from  any 
participation  in  the  general  division  of  the  assets. 
Then  oame  the  Act  of  Parliament,  which,  dealing 
in  express  terms  with  almost  every  one  of  the 
cases  which  had  ever  previously  occurred,  and 
ezdnding  nothing  but  demands  for  damages  for 
personal  torts,  provided  that  there  should  be 
nothing  whatever  for  which .  a  right  to  proof 
shonld  not  be  given.  Every  possible  demand, 
every  possible  claim,  every  possible  lialnlity, 
except  Im'  personal  torts,  is  to  oe  the  subject  of 
prcot  iu  beoikmptcy,  and  to  be  ascertained  either 
by  the  court  itself  or  with  the  aid  of  a  jury.  The 
broad  purview  of  this  Act  is,  that  the  bankrupt 
is  to  be  a  freed  man — freed  not  only  from  debts, 
bat  from  contracts,  liabilities,  engagements,  and 
contingencies  of  every  kind.  On  the  other  hand, 
all  the  persons  from  whose  claims,  and  from  lia- 
bility to  whom  he  is  so  freed,  are  to  come  in  with 
the  other  creditors  and  share  in  the  distribution 
of  the  assets."  The  judgment  of  Mellish,  L.J.,  is 
to  the  same  effect :  "  I  tuink  that  the  main  object 
of  the  Legislature  in  all  these  sections  is  perfectly 
idsar.  The  Legislature,  in  Bankrupt  Act  after 
Bankrapt  Act,  has  been  trying  to  relieve  the 
bankrupts  fran  both  their  present  and  future 
liabilities  npon  contnnts ;  but  up  to  the  passing 
of  this  last  Act  that  had  been  very  incompletely 
provided  for,  and  by  the  constmotion  which  has 
beeft  jmt  on  previous  sections  it  was  found  that, 
notwithstanding  the  language  used  by  the  L^^ 
latnre,  a  bankrupt  did  still  remain  liable  on  a 
variety  of  contracts  which  he  had  previously 
entered  into.  It  is  quite  plain  that  the  object  of 
these  sections  is  that  the  bankrupt  shall  be  abso- 
lutely relieved  from  any  liability  under  any 
contract  he  has  ever  enterad  into."  That  view  of 
the  Act  has  been  indorsed  to  tiie  fullest  extent 
by  this  court  in  Jib  aarfo  NtaH}  Be  Bateg  (48 
L.  T.  Bep.  N.  S.  264$  14  Oh.  Dhr.  579).    In  that 


case  this  court  went  to  the  extent  of  holding  that 
a  claim  founded  npon  the  probability  of  a  woman 
remaining  chaste  to  the  end  of  her  life  was 
provable  in  bankruptcy.  It  is  said  that  the 
liability  in  this  case  cannot  be  valued,  and  that, 
therefore,  the  proof  must  have  been  rejected  if 
it  had  been  sent  in.  I  do  not  think  that  it  is 
dear  that  it  would  have  been  rejected.  I  decline 
to  assume,  as  Mr.  Terrell  did  m  his  argument, 
that  the  subject  of  proof  here  was  incapable  of 
valuation.  By  sect.  49  of  the  Act  an  order  of 
discharge  is  to  release  the  debtor  from  all  debts 
(with  some  exceptions  that  do  not  apply  here) 
provable  under  the  bankruptcy ;  and  the  effect  of 
a  discharge  is  the  same  in  liquidation  proceed- 
ings (whidi  these  were)  as  in  bankruptcy.  Was 
this  a  debt  provable  under  the  bankruptcy  P 
Sect.  31  excepts  nnliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  pro- 
mise. But,  "save  as  aforesaid,  all  debts  and 
liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  bankrupt  is  subject  at  the 
date  of  the  order  of  adjudication,  or  to  which  he 
may  become  subject  during  the  continuance  of 
the  bankruptcy  by  reason  of  any  oblimtion 
incurred  previously  to  the  date  of  the  oraer  of 
adjudication,  shall  be  deemed  to  be  debts  prov- 
able in  bankruptcy."  Those  words  are  very 
strong  and  very  plain,  and  would  clearly  include 
this  uability,  unless  there  is  something  in  the 
Act  which  excludes  it.  It  is  said,  first,  that  there 
is  something  in  the  interpretation  clause  of  the 
same  section  which  excludes  it;  that  that  clause 
shows  that  only  a  liability  which  is  either  capable 
of  being  ascertained  by  fixed  rules,  or  assessable 
by  a  jury,  or  as  matter  of  opinion,  is  provable  in 
bankruptcy.  But  that  clause  does  not  confine 
liabilities  under  the  Act  to  such  as  come  within 
its  words.  If  it  alters  the  meaning  of  the  word 
"  liability,"  it  only  adds  something  to  the  ordi- 
nary  meaning  of  the  word.  It  does  not  say, 
"  *  Liability '  soall  for  the  purposes  of  .this  Act " 
mean  "  any  compensation,"  &o. ;  but  " '  liability ' 
shall  for  the  purposes  of  this  Act  include  any 
compensation,  &c.  Then  it  is  said  (and  I  feel 
the  force  of  the  argument)  that  the  provision  in 
sect.  31,  by  which  "any  person  aggrieved  by  any 
estimate  made  by  the -trustee  as  aforesaid  may 
appeal  to  the  court,  and  the  court  may,  if  it 
think  the  value  of  the  debt  or  liability  incapable 
of  being  fairly  estimated,  make  an  orider  to  that 
effect,"  shows  that  the  liabilities  provable  in 
bankruptcy  are  liabilities  capable  of  being  fairly 
estimated.  It  is  put  in  this  way,  that,  if  you 
once  admit  a  liability  to  be  incapable  of  being 
fairly  estimated,  the  clause  in  question  can  have 
no  beneficial  operation  upon  it ;  and  if  the  only 
effect  of  that  clause  upon  such  a  liability  would 
be  to  compel  the  trustee  to  go  through  an  empty 
form,  the  clause  caimot  appfy  to  it  at  all.  That 
argument  assumes  that  tins  part  of  the  section 
can  be  intended  to  have  no  beneficial  operation 
upon  claims  that  the  court  might  decide  were 
incapable  of  valuation.  1  think  that  the  key  to 
the  clause  is  to  be  found  in  the  first  words  of  the 
preceding  clause,  "  an  estimate  shall  be  made." 
ft  was  intended  to  compel«the  creditor  to  bring 
in  his  claim  for  the  trustee  to  estimate.^  However 
little  ground  there  may  be  upon  which  to  base 
the  estimate,  the  trustee  is  to  make  it,_  the 
anestion  as  to  whether  the  value  of  the  liabi- 
lity was   inoapaUa  of   beins  fairly  estimated 
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being  left  to  the  court.  Bat  I  am  not 
clear  that  in  this  case  an  estimate  by  the 
trustee  would  have  resulted  in  nothing.  It 
by  no  means  follows  that  the  liability  of  the 
assignee  of  the  lease  in  respect  of  the  covenant 
to  repair  at  the  termination  of  the  lease  might 
not  have  a  value,  and  that  both  creditor  and 
debtor  might  not  have  said  eight  years  before  the 
liability  became  certain,  "  Let  us  put  down  at  a 
fixed  sum  this  liability,  the  real  value  of  which 
we  cannot  tell."  It  may  be  the  interest  of  both 
debtor  and  creditor  to  do  so.  I  think  that  the 
object  of  this  section  is  to  compel  all  persons 
who  have  claims  against  the  debtor  under  any 
contract  to  come  in  under  the  bankruptcy.  The 
trustee  must  do  his  best  with  regara  to  these 
claims,  and,  if  he  cannot  really  value  them,  must 
put  them  down  at  some  nominal  sum,  and  then 
the  creditor  can  appeal.  I  am  not  at  all  sure  that 
the  valuation  of  tne  assignee's  liability  in  this 
case  might  not  have  approached  to  something 
like  a  business  valuation.  Suppose  it  had  been 
simply  a  question  of  a  lessee's  covenant  to  keep 
in  repair,  could  not  the  future  cost  of  keeping  in 
repair  be  estimated  P  If  so,  is  it  impossible  that 
there  should  be  any  sort  of  real  estimate  in  this 
case  f  However  that  may  be,  it  was  not  intended 
that  any  creditor  under  a  contract  should  stand 
outside  the  bankruptcy  and  take  his  chance. 
That  is  the  view  which  seems  to  me  the  right  one 
of  this  section.  It  is  not  a  new  view  of  it.  It 
was  suggested  by  Lord  Blackburn  in  the  House 
of  Lords,  in  Breilauer  v.  Brown  (39  L.  T.  Rep. 
N.  8.  67;  L.  Bep.  3  App.  Gas.  672).  That  was  a 
case  of  composition  under  sect.  126,  so  that  the 
precise  point  did  not  arise ;  but  Lord  Blackburn 
intimated  his  opinion  with  regard  to  it.  He 
said:  "This,  however,  was  not  a  regular  bank- 
ruptcy ;  if  it  had  been,  there  would  have  been  an 
order  of  discharge,  and  these  questions  might 
then  have  arisen — whether,  if  Arthur  Brown, 
instead  of  coming  in  and  trying  to  prove  his 
claim  in  respect  of  this  liability,  and  to  get  an 
estimate  of  it,  and  failing  therein  by  the  court 
deciding  that  the  liability  was  not  capable  of 
being  proved  or  being  estimated,  had  waited  until 
the  order  of  discharge  had  been  given ;  whether, 
if  he  had  done  that,  he  could  have  set  op  the  case 
that  the  court  ought  to  have  come  to  the  con- 
clusion that  it  was  not  capable  of  being  valued ; 
or  whether,  having  allowed  his  opportunitv  of 
raising  that  question  to  pass  by,  he  would  have 
been  finally  and  conclusively  bound  by  the  order 
of  discharge.  These  are  questions  which  do  not 
arise  here,  and  probably  never  will  arise.  I  do 
not  wish  to  prejudice  them.  I  only  say  that  I 
think  he  would  have  had  very  great  oiflBcnlty 
indeed  in  raising  such  a  claim  after  having  so 
missed  his  opportunity."  I  think,  therefore,  that 
the  suggestion  made  by  Fry,  L.J.,  in  the  course 
of  the  argument,  is  the  true  solution  of  this 
question ;  and,  with  great  regret,  I  must  differ 
from  the  view  taken  by  the  Master  of  the  Bolls. 

FsT,  L.J. — In  this  case  the  appellant,  in  1875, 
filed  a  petition  for  liquidation  of  his  affairs  by 
arrangement  under  sect.  125  of  the  Bankrupt!^ 
Act  1869,  and  substAjnently  received  his  dia- 
ohwge ;  and  by  the  10th  sub-secticm  of  that 
section  it  is  provided  that  a  certificate  of  dis- 
charge given  by  the  registrar  shall  have  the  same 
effect  as  an  order  of  discharge  in  the  case  of 
bankruptcy.    The  appellant  has  been  held  liable 


as  third  party  in  this  case  in  respect  of  a  clann 
which  he  alleges  to  be  barred  by  his  certificate  of 
discharge.  We  are  therefore  driven  to  inquire 
what  is  the  effect  of  an  order  of  discharge  in  the 
case  of  bankruptcy. '  That  depends  upon  sect.  48 
of  the  same  Act,  which  provides  that  "  an  ardn* 
of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  liability  incnnred  by  means  of  any 
fraud  or  breach  of  trust,  nor  from  any  debt  or 
liability  whereof  he  has  obtained  forbearance  by 
any  fraud,  but  it  shall  release  the  bankrupt  from 
all  other  debts  provable  under  the  bankruptcy, 
with  the  exception  of  debts  due  to  the  Crown," 
&c.  Therefore,  with  the  exception  of  debts 
incurred  by  fraud  and  debts  due  to  the  Crown, 
an  order  of  discharge  releases  the  debtor  from  all 
debts  provable  under  the  bankruptcy.  We  are, 
therefore,  driven  to  inquire  further  what  are 
debts  provable  under  the  bankruptcy.  That  is 
answered  by  sect.  31,  which,  aner  excepting 
"  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract  or 
promise,"  goes  on  to  enact  that.  "  save  as  afore- 
said, all  debts  and  liabilities,  present  or  future, 
certain  or  contingent,  to  which  the  bankrupt  is 
subject  at  the  date  of  the  order  of  adjudication, 
or  to  which  be  nuy  become  subject  dnrins  the 
continuance  of  the  bankruptcy  by  reason  of  any 
obligation  incurred  previously  to  the  date  of  the 
order  of  adjudication,  shall  be  deemed  to  be  debts 
provable  in  bankruptcy."  No  language  could 
well  be  wider  than  the  language  there  used.  Ilie 
demand  in  the  present  case  is  grounded  on  a 
liability  which,  at  the  date  of  the  liquidation, 
was  no  doubt  not  merely  future,  but  oontineent. 
But  it  is  plainly,  I  think,  within  the  words  I  nave 
read,  which  include  liabilities  that  are  both  future 
and  contingent.  It  is  not  necessary,  therefore, 
to  have  recourse  to  the  latter  part  of  the  section, 
which  gives  an  extended  meaning  to  the  word 
"  liability."  The  liability  in  question  was  there- 
fore a  diabt  provable  in  bankruptcy.  I  do  not 
think  it  necessary  to  determine  whether  the 
trustee  is  bound,  under  the  third  and  fourth 
clauses  of  the  section,  to  exercise  his  discreticm 
by  making  an  estimate  in  every  case  that  comes 
before  him.  I  am  rather  inchned  to  think  that 
he  is.  But  it  may  be  that  I  am  wrong,  and  that 
he  is  entitled  to  refuse  to  make  an  estimate  upon 
the  ground  that  it  is  impossible  for  him  to  do 
so.  Whether  he  makes  a  wrong  estimate  or  no 
estimate  at  all,  any  person  aggrieved  may  appeal 
to  the  court  in  order  to  obtain  a  declaration  that 
the  debt  is  one  not  provable  in  bankruptcy.  I 
think  the  freneral  scope  of  the  section  to  be  that 
it  is  intended,  on  the  one  hand,  to  release  the 
debtor  from  every  liability  which  is  not  by  aa 
order  of  the  court  declared  to  be  incapable  of 
being  fairly  estimated ;  and,  on  the  other  hand, 
to  give  every  creditor  a  right  to  come  in  and 
participate  in  the  distribution  of  the  estate.  I  do 
not  think  that  it  is  a  futile  proceeding  to  apply 
to  the  trustee  to  estimate  a  liability  for  tbie 
purpose  of  obtaining  a  declaration  of  the  court 
that  it  is  incapable  of  being  burly  estimated. 
The  debtor  is  to  be  free  from  every  lii^lity 
except  any  as  to  which  the  Court  of  Bankruptcy 
has  made  suoh  an  order.  The  consequence  is,  that 
the  debtor  has  notice  of  every  liability  which  may 
thereafter  be  brought  against  him.  I  cannot  help 
thinking  that  James  aiS  MeUish,  L.JJ.  and  Lord 
Blackburn  all  took  the  same  view  of  the  section 
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that  I  bare  done.  I  remt  that  I  am  diiSering 
from  the  Master  of  the  Bolls;  bnt  I  think  that  I 
am  differing  in  good  company.  As  to  the  case 
of  Linton  v.  Unton  (52  L.  T.  Eep.  N.  S.  782  ; 
15  Q.  B.  Div.  239),  that  was  a  claim  in  respect  of 
a  wife's  alimony.  If  the  conrt  had  held  in  that 
case  that  the  nosband's  liability  in  respect  of 
future  alimony  was  barred  by  his  bankruptcy, 
the  wife  could  hare  gone  the  next  week  and 
obtained  a  new  order  from  the  Diroroe  Court. 
That  case  seems  to  me  to  hare  proceeded  on  tbe 
peculiar  nature  of  alimony.  I  am  of  opinion 
that  the  appeal  of  the  third  party  shonld  be 
allowed,  and  that  the  judgment  of  Denman,  J. 
shoald  be  reversed.  ^^^j  „jj^^ 

Solicitors  for  the  appellants,  Fidd,  Boaeoe, 
and  Oo. 

Solicitors  for  the  respondents,  Kingitford,  Bor- 
man,  and  Co. 


Jforeh  17  and  21, 1887. 

(Before  Lord  Eshsb,  M.K.,  Boviv  and  Frt,  L. JJ.) 

Mallst  v.  Hahuit  asd  Fishir.  (a) 

APKEAL  TKOII  THE  QUSBN's  BBHCH  DIVIBIOV. 

Parliamentary  procedure — Jtiritdiction  of  com- 
mittee of  Home  a*  to  eotta — Vettationt  oppotition 
to  BUI—"  Petitioner,"  meaning  of—JHreetori  of 
company— 28  ^  29  Viet.  e.  27,  i».  2,  3,  5. 

By  28  ^  29  Viet.  e.  27,  «.  2,  "  When  the  committee 
on  a  private  Bill  ihall  ....  wumimoutly 
report  that  the  ^omoteri  of  the  Bill  have  been 
veasatiouilv  mineeted  to  e^enee  in  the  promotion 
of  the  said  Bill  by  the  oppoeUion  of  any  petitioner 
or  petitioners  againtt  the  lame,  then  the  pro- 
moters shaU  be  entitled  to  recover  from  the  peti- 
tioners, or  such  of  them  as  the  committee  shaU 
think  fit,  such  portton  of  their  costs  of  the  pro- 
motion of  the  BUI  ae  the  committee  may  think 
fii."  By  sect.  3,  the  taming  (^gicer  of  the  House 
"  shdU  deliuer  to  the  parties  ...  a  eerti^ieaie 
signed  by  himself  emressing  the  amtowni  cf  «ue& 
costs  .  .  .  wUkViename  of  the  party  liable 
to  pay  the  tame,  and  t^  name  of  the  party  en- 
titled to  receive  the  same,  and  such  certifieate  shaU 
he  cov  elusive  evidence  as  teeU  of  the  amount  of  the 
demand  as  of  the  tUle  cf  the  party  therein  nanied 
to  recover  the  same  from  the  party  therein  stated 
to  be  Uaile  to  the  payment  thereof."  By  sect.  5, 
"  The  party  entitled  to  sitch  tamed  costs  .  .  .  in 
ease  of  nonpayment  thereof  on  demand,  may  re- 
cover the  same  by  action  of  debt.  .  .  .  The 
said  plaintiff  shaU,  upon  filing  the  declaration, 
together  with  the  said  cerMicaie  and  an  affidavit 
of  such  demand  as  aforesaid,  be  at  liberty  to  sign 
judgment  as  for  leant  of  flea  by  nU  dicU ;  pro- 
vided always,  that  the  validiiy  of  such  certificate 
shall  not  be  caUed  in  question  in  any  court. 

In  an  action  of  debt,  under  the  above  sections,  to 
recover  the  costs  of  parliamentary  proceedings : 

Held,  first,  that  the  fad  of  the  defrndant  having 
without  the  leave  of  the  court  delivered  a  d^ence 
denying  the  jurisdiction  of  the  committee  was 
no  ground  for  a  rtfusal  by  the  officer  to  allow 
jud^gment  to  be  signed  under  sect.  5,  if  the  flain- 
tif  tendered  the  statement  of  claim,  the  certificate, 
and  an  affidavit  of  demand;  the  difendan^s 
remedy,  if  the  committee  had  acted  without  juris- 

(■)  BaporM  bj  A.  H.  BiRunoa,  JC^.,  taniiMn*'lAw.        ' 


died'on,  being  to  apply  to  set  the  judgment  aside  : 
secondly  (Lord  Esher,  M.B.,  dissentients),  that  the 
committee  had  only  jurisdiction  to  report  vexa- 
tioiu  opposition  on  the  part  of  persons  whose 
names  appeared  on  the  petition  against  the  Bill 
as  petitioners,  and  that  a  judgment  signed  under 
seel.  5  against  two  directors  of  a  company  fnust 
be  set  aside,  tf  it  appeared  that  the  petition 
against  the  BUI  u)as  in  the  name  of  the  company. 
Per  Lord  Esher,  M.B. .-  The  committee  were 
justified  by  the  facts  in  finding  that  the  two 
directors  were  the  actual,  though  not  the  nominal, 
petitioners;  and,  that  being  so,  they  had  juris- 
diction to  award  costs  against  them. 
Decision  of  Lord  Coleridge,  GJ.  and  Mathew,  J. 

reverted. 
This  was  an  appeal  by  the  defendants  from  the 
refusal  of  the  Divisional  Conrt  to  set  aside  a 
judgment  which  had  been  signed  against  them. 

The  plaintiff  was  the  promoter  of  a  Bill  intro- 
duced m  the  session  of  Parliament  188t!,  to  autho- 
rise the  abandonment  of  certain  tramways,  the 
construction  of  which  had  been  authorised  bv  the 
Skegness,  Chapel,  St.  Leonard,  and  Alford 
Tramways  Act  1883. 

A  petition  against  this  abandonment  Bill  was 
presented  to  the  House  of  Commons,  in  the  name 
of  a  company  called  the  Skegness  and  St. 
Leonards  Tramway  Company.  This  tramway 
companr  consisted  of  three  directors,  namely,  the 
plaintiff  Henry  Mallet,  and  the  defendants,  C.  J. 
Hanley  and  J.  C.  Fisher. 

The  defendants,  Hanley  and  Fisher,  held  a 
meeting  of  the  company,  and  affixed  the  seal  of 
the  company  to  a  petition  against  the  Bill  pro- 
moted by  the  plamtiff,  and  this  petition  was 
presented  in  the  name  of  the  company! 

The  defendants  instructed  parliamentary  agents 
to  oppose  the  Bill,  and  these  agents  instmcted 
counsel,  who  stated  at  the  hearing  before  the 
committee  that  he  appeared  for  the  defendants 
to  oppose  the  Bill. 
Sect.  2  of  28  A  29  Vict.  c.  27,  provides  that : 
When  the  oommittee  on  a  private  Bill  shall  daoide 
that  the  prosmble  is  proved,  and  further  nnanimonBly 
report  that  fte  promoters  of  the  Bill  have  been  vexa- 
tionaly  sabjeoted  to  expense  in  the  promotion  of  the  said 
Bill,  by  the  opposition  of  any  petitioner  or  petitionera 
against  the  same,  then  the  promoters  shall  be  entitled  to 
reoover  from  the  petitioners,  or  sooh  of  them  aa  the  o<aa- 
mittee  shall  think  fit,  snoh  portion  of  their  costs  of  the 
promotion  of  the  Bill  aa  tne  oommittee  may  think  fit, 
snoh  costs  to  be  taxed  by  thetaxinir  offioer  of  the  House 
aa  hereinafter  mentioned,  or  snoh  a  sum  for  oosta  aa 
tiie  oommittee  shall  name,  with  the  consent  of  the  parties 
affeoted. 

Sect.  3  provides  for  the  taxation  of  the  costs  by 
the  taxing  offioer  of  the  House,  and  that 

He  ahall  deliver  to  the  parties  affeoted,  or  either  or 
any  of  thern^  on  application,  a  certiflcate  signed  by  him- 
aelf  expressing  the  amount  of  such  costs  .  .  .  with 
the  name  of  the  party  liable  to  pay  the  same,  and  the 
name  of  the  party  entitled  to  reoeive  the  same,  and  snoh 
certificate  shall  be  oonolnsive  evidence  as  well  of  the 
amount  of  the  demand  aa  of  the  title  of  the  party  therein 
named,  to  recover  the  same  from  the  party  tuerem  stated 
to  be  hable  to  the  payment  thereof. 

Sect.  5  provides : 

That  the  party  entitled  to  such  taxed  oosta  .  .  . 
may  demand  the  whole  amount  thereof,  so  certified  as 
above,  from  any  one  or  more  of  the  persons  liable  to  the 

Sayment  thereof,  and,  in  case  of  nonpayment  thereof  on 
emand,  may  reoover  the  same  by  actien  of  debt  in  any 
of  Her  Maiesty's  Conrta  of  Beoord  at  Westminster  or 
Dublin,  or  1^  aotion  in  tbe  Conrt  of  Session  in|Sootland. 
Digitized  by  V^OOQ IC 
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In  nioh  aotdon  it  shall  be  raffloient,  in  EngrUiid  or 
Iieland,  for  the  plaintiif  to  deolure  that  the  defendant  ii 
indebted  to  him  in  the  anm  mentioned  in  the  said 
certifioate ;  and  the  laid  plaintiil  shall,  npon  filing  the 
said  declaration,  together  with  the  said  oertifloate  and 
an  affidavit  of  such  demand  as  aforesaid,  be  at  Ubertjr 
to  sign  judgment,  as  for  want  of  plea  by  ml  dieit,  and 
take  oat  ezecntion  for  tiie  said  snm  so  mentioned  in  the 
said  oertifioate,  together  with  the  costs  of  the  said  action, 
according  to  dne  conrse  of  law ;  provided  alwa^  that  the 
validity  of  snch  certificate  shall  not  be  called  m  qaesticoi 
in  any  oonrt. 

On  the  17th  May  1886  the  committee  of  the 
Hoase  reported  to  the  House,  that  they  found  the 
allegations  contained  in  the  preamble  of  the  Bill 
as  amended  to  be  true.  Tbe^  also  reported  that 
they  were  unanimously  of  opmion  that  the  plain- 
tiff, the  promoter  of  the  Bill,  had  been  vezatiouslv 
subjected  to  expense  in  the  promotion  of  the  Bill 
by  the  defendants,  the  directors  of  the  above 
company,  petitioners  against  the  Bill,  and  that 
the  plaintiff  was  entitled  to  recover  from  them  a 
certain  proportion  of  his  costs  under  sect.  2  of 
28  &  29  Vict.  c.  27. 

Application  was  then  made  by  the  plaintiff's 
solicitor,  under  sect.  3  of  the  al>ove  Act,  to  the 
taxing  officer  of  the  House  for  the  taxation  of  the 
plaintiff's  costs,  and  the  taxing  officer  on  the  8th 
Nov.  1886,  certified  that  he  had  taxed  the  costs  at 
2271. 16a.  7d.,  and  that  he  further  allowed  51.  5s. 
for  costs  of  taxation,  and  he  gave  his  certificate 
for  2832. 1«.  7d.  as  being  the  sum  which  the  defen- 
dants were  liable  to  pay  the  plaintiff. 

The  plaintiff  then  issued  the  writ  in  this  action, 
the  indorsement  on  the  writ  stating  that :  "  The 
plaintiff's  claim  is  for  2831.  1«.  7d.,  being  the 
amount  of  costs  in  relation  to  the  promotion  of 
the  Skegness,  Chapel,  St.  Leonards,  and  Alford 
Tnunways  (Abandonment)  Bill,  awarded  to  be 
paid  by  the  defendants  to  the  plaintiff  by  a  com- 
mittee of  the  House  of  Committee,  pursuant  to 
the  statute  28  &  29  Yict.  c.  27,  and  which  costs 
were  taxed  pursuant  to  the  said  statute  at  the 
sum  of  2332. 1*.  7d.,  as  appears  by  a  certificate  of 
the  taxing  officer  of  the  House  of  Commons  dated 
the  8th  Nov.  1886." 

On  the  22nd  Nov.  the  defendants  appeared  to 
the  writ,  and  delivered  a  defence,  by  which  they 
denied  that  the  amount  sued  for  was  the  amount 
of  costs  in  relation  to  the  promotion  of  the  Bill, 
awarded  to  be  paid  by  the  committee  pursuant  to 
the  statute  27  &  28  Vict.  c.  27 ;  they  denied  that 
such  costs  were  taxed  pursuant  to  the  statute  at 
2332.  Is.  7d.,  or<  at  all ;  and  they  said  that  the 
alleged  certificate  of  the  taxing  officer  was  given 
without  jurisdiction  and  was  invalid. 

After  the  defence  had  been  delivered  the  plain- 
tiff applied  to  file  the  writ,  affidavit  of  demand, 
and  the  taxing  officer's  certificate,  and  to  sig^ 
judgment  in  pursuance  of  the  above  sect.  5. 

l%e  officer  of  the  court  refused,  on  the  g[round 
that  a  defence  had  been  put  in,  and  the  Divisional 
Court  declined  to  interfere  npon  the  ground  that 
the  appeal  was  wrcmg  in  form. 

Upon  appeal  to  the  Court  of  Appeal  the  follow- 
ing judgments  were  delivered : — 

Lord  EsHXB,  M.B.  (after  stating  the  facts  as 
set  out  above)^|— I  think  that  the  defendants 
would  have  the  right,  before  the  documents  men- 
tioned in  sect.  5  are  taken  to  the  officer  of  the 
court  at  all,  to  intercept  the  action  of  the  officer 
and  to  ask  the  coart  to  be  allowed  to  plead  in  the 
action  before   judgment  was  signed  npon  any 


eronnd  which  showed  that  the  oertificaie  given 
m  pursuance  of  the  report  of  the  tyrliamantary 
committee  was  beyond  their  joriaaiction.  Thej 
conld  defend  only  nn  the  ^pmind  that  the  com- 
mittee had  exceeded  its  jurisdiction.  It  was 
decided  by  Wood,  Y.C.  in  StBcmaaa  Canal  Pro- 
prietor* y.  Qreat  Iforlhem  Bmhatif  Oontpaaf 
(L.  Bep.  5  Eq.  444)  that,  if  a  parliammitaiy  com- 
mittee had  exceeded  its  jurisdiction,  an  mjnno- 
tion  could  be  granted  to  prevent  the  action  from 
proceeding.  Since  the  Jadicatnre  Acts  I  think 
that,  under  similar  circumstances,  a  plea  to  the 

i'nrisdiotion  might  be  put  in  by  leave  of  the  court. 
Int  that  cannot  be  done  without  the  leave  of  tbs 
court ;  and  if  no  snch  leave  has  been  obtained  so 
as  to  intercept  the  action  of  the  officer  of  the 
court,  he  is  bound  to  allow  iadt^ment  to  be  ngned 
on  the  proper  documents  oeing  produced.  Bat 
the  defendants  would  BtUl  have  the  right  to 
apply  to  set  the  judgment  aside.  If  there  -wen 
no  facts  in  dispute,  and  the  only  question  was 
one  of  law,  and  if,  npon  their  view  of  the  law,  the 
court  came  to  the  conclusion  that  there  had  been 
an  excess  of  jurisdiction,  they  could  set  the  judg- 
ment aside  there  and  then.  If  the  question  of 
jurisdiction  depended  upon  &ct8  in  dispute,  they 
could  not  decide  it  then,  bat  would  only  set  aaiiu 
the  judgment  for  the  purpose  of  allowing  the 
defendants  to  plead  the  facts  npon  which  they 
reUed.  If  the  parliamentary  committee  have 
jurisdiction,  yon  cannot  question  the  certificate 
on  any  ground.  Putting  aside  all  question  of 
form,  this  is  an  appeal  from  the  refusal  of  the 
officer  of  the  court  to  allow  judgment  to  be 
signed.  We  think  that  he  ought  to  allow  the 
plaintiff  to  sign  judgment;  but  that  will  not 
prevent  the  defendants  from  applying  to  set  it 
aside.  As  to  the  objection  that  no  declaration 
has  been  filed,  I  am  of  opinion  that  there  has 
been.  An  indorsed  writ  or  a  statement  of  claim 
are  declarations ;  they  are  the  documents  which 
take  the  place  of  what  was  called  a  declaration 
under  the  old  procedure.  We  therefore  allow 
this  appeaL 

Ldtdlst,  LJ. — I  am  of  the  same  opinion.  TIm 
sections  of  the  Act  of  Parliament  which  we 
have  to  construe  are  really  provisions  for  enabling 
certain  persons  to  obtain  certificates  for  costs, 
and,  having  obtained  the  certificates,  to  get  their 
money  quickly.  Upon  a  committee  of  the  fiooae 
of  Commons  reporting  that  the  promoters  of  a 
Bill  are  entitled  to  costs,  the  macninery  is  that 
they  obtain  a  certificate  from  the  taxing  officer  of 
the  House,  and,  in  case  of  nonpayment  of  the 
amount  certified,  bring  an  action  of  debt ;  and 
upon  filing  the  declaration  in  the  action,  the 
taxing  officer's  certificate,  and  an  affidavit  of 
demand,  they  are  entitled  to  judgment.  I  cannot 
say  that  the  present  appellant  has  complied  with 
those  provisions,  but  he  has  tried  to.  He  has 
taken  the  documents  to  the  proper  officer  in  order 
to  get  them  filed,  but  the  officer  has  refused  to 
file  them.  It  appears  to  me  that  it  ia  the  plain- 
tiff's right  to  have  the  documents  filed  and 
to  sign  judgment,  unless  the  defendant  haa 
obtained  some  order  of  the  court  to  the  oontrvy. 
Certainly  the  defendant  has  no  ri^ht  to  stay  the 
signing  of  judgment  by  putting  m  a  stateifnent 
oidef ence  without  leave.  I  think  that  Mr.  Chitty, 
put  the  case  for  the  plaintiff  too  hi^,  because  he 
said  that  the  defendant  can  do  nothing  except 
move  to  set  aside  the  jadgment.    I  do  not  agree 
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with  that  at  all.  I  think  that  the  dafendant 
conld  move  for  a  stay  of  proceedings,  jnst  as 
before  the  Jadioature  Act  he  conld  have  applied 
for  an  injanction.  But  unless  the  defendant  gets 
from  a  judge  of  the  High  Court  an  order  stajring 
the  action,  which  is  equivalent  to  an  injunction, 
the  pluntiff  is  entitled  to  sign  judgment.  The 
present  defendants  have  obtained  no  such  order, 
and  therefore  the  plaintiff  is  so  entitled  in  this 


Loras,  L.J. — I  am  of  opinion  that  this  appeal 
should  be  allowed.  I  prefer  to  abstain  R-om 
expressing  an  opinion  as  to  whether  under  any 
circumstances  leave  could  be  obtained  to  defend 
such  an  action  aa  this.  Confining  myself  to  this 
case  I  am  clearly  of  opinion  that  the  plaintiff  was 
entitled  to  sign  judgment.  The  object  of  this 
Act  was  to  supply  a  machinery  for  the  recovery 
of  the  costs  of  a  vexations  oppositiou  to  a  Bill  in 
Parliament.  Sect.  3  preBcribes  how  the  costs 
are  to  be  taxed,  and  for  the  delivery  to  the  parties 
of  a  certificate  of  the  amount,  which  is  to  be 
conclusive  of  the  right  to  receive  such  costs. 
Then  sect.  5  provides  the  means  by  which  such 
costs  are  to  oe  recovered ;  they  are  to  be  re- 
covered by  an  action  of  debt,  in  which  the  plain- 
tiff is  to  be  entitled  to  sign  a  summary  judgment 
upon  filing  certain  documents.  In  the  present 
case  the  defendants  delivered  a  defence  without 
the  leave  of  the  conrt ;  they  were  clearly  wrong 
in  that.  The  plaintiff,  having  the  proper  docu- 
ments, was  entitled  to  sign  judgment.  The 
oiScer  refused  to  allow  judgment  to  be  signed. 
I  think  that  he  was  clearly  wrong  in  that.  All 
the  documents  were  before  nim,  am  his  duty  was 
merely  ministerial.  I  will  only  add  that  I  quite 
agree  with  the  other  members  of  the  court  that, 
when  judgment  has  been  signed,  it  may  be  set 
aside,  either  at  once  or  after  the  trial  of  any  dis- 
puted question  of  fact  upon  which  the  jurisdic- 
tion of  the  committee  might  depend. 

In  pursuance  of  the  above  decision,  the 
plaintiff  then  signed  judgment.  The  defen- 
dants ap{»Iied  in  chambers  to  have  this  judg- 
ment set  aside,  and  for  leave  to  deliver  a  defence. 
The  application  was  referred  to  the  conrt; 
and,  aiter  argument,  the  Court  (Lord  Cole- 
ridge, C.J.,  and  Mathew,  J.)  refased  to  set  aside 
the  judgment  and  give  leave  to  defend  (56  L.  T. 
Bep.  nTS.  493). 

From  this  judgment  the  defendants  appealed. 
H.  D.  Orttne,  Q.C.  and  H.  Kitok  for  the  defen- 
dants. 
Bigham,   Q.C.    and    T.    W.    Chitty    for   the 

^^        '  Cwr.  adv.  tmU. 

March  21.— Lord  Eshsb,  M.B.— This  is  an 
action  to  enforce  a  claim  to  costs,  awarded  bv  a 
parliamentary  committee  to  the  promoter  of  a 
private  Bill  upon  the  ground  that  the  opposition 
to  the  Bill  had  been  vexations.  After  the  action 
had  been  commenced,  the  plaintiff  filed  the  writ 
and  the  taxing  officer's  certificate  and  applied  to 
sign  judgment  in  pursuance  of  the  28  &  29  Yiot. 
c  29.  The  officer  of  the  conrt  refused  on  the 
ground  that  a  defence  bad  been  put  in;  bnt 
nltimately  this  conrt  held  that  the  defendant  had 
no  right  to  stay  the  signing  ot  judgment  by 
ddivering  a  statement  of  defence  without  tlie 
leave  of  tne  court.  Judgment  having  been  signed, 
an  ^pfdication   to  aet  aside  that  judgment  and 


allow  the  defendants  to  defend  has  been  refused 
by  the  Divisional  Court.  Against  that  decision 
this  appeal  is  brought.  It  is  said  that  there  are 
two  questions  in  this  case — one  of  fact,  and 
one  of  law ;  the  question  of  fact  being  whether 
the  defendants  were  or  were  not  the  peti- 
tioners against  the  bill,  and  that  of  law  whether, 
supposing  the  defendants  to  be  petitioners  in  fact, 
they  were  such  petitioners  as  are  within  the 
meaning  of  the  28  &  29  Yict.  c.  27,  s.  2.  I  hope 
that  a  conflict  between  this  Court  and  the  Houses 
of  Parliament  as  to  their  respective  jurisdictions 
can  never  again  take  place ;  but  I  think  that  this 
Court  should  be  very  cautious  in  interfering  with 
parliamentary  procedure.  I  agree,  however,  that 
if  the  Committee  of  the  House  of  Commons  had 
no  jurisdiction  to  make  this  order  as  to  costs,  we 
must  say  so.  If  the  parties  against  whom  they 
made  the  order  were  not  before  them  at  all,  they 
could  not  make  it.  If  the  parties  were  b^ore 
them,  bnt  not  as  petitioners  against  the  Bill,  they 
could  not  make  the  order.  I  do  not  myself  see 
the  difficulty  of  construing  this  provision.  A 
petitioner  ia  a  perEon  who  petitions.  A  peti- 
tioner is  a  person  who  has  presented  a  peti- 
tion to  Parliament  of  his  own  will  and  for  his 
own  purposes.  He  ia  a  petitioner  whatever  form 
the  petition  may  take.  If  he  presents  it  of  his 
own  will,  but  for  the  purposes  of  another  person, 
he  presents  it  as  agent  for  such  person ;  but  if  it 
is  for  his  own  purposes,  he  is  the  petitioner.  In 
the  present  case,  tne  persons  who  put  the  peti- 
tion forward  affected  to  act  not  for  themselves, 
but  as  agents  of  the  company.  If  they  did  that 
without  authority,  they  would  be  themselves 
petitioners.  Bnt,  even  if  they  have  in  form  the 
authority  of  the  company,  if  they  intended  to  act 
for  themselves  in  putting  forward  the  petition,  if 
they  are  doing  it  tor  their  own  parposee,  if  thegr 
themselves  retain  and  instruct  solicitors  or  parlia* 
mentary  agents  to  act,  not  for  the  company,  bnt 
for  themselves  in  their  individual  capaeities,  it 
seems  to  me  dear  that  they  are  petitioners.  Can 
the  mere  &nt  that  they  affixed  the  seal  of  the 
company  to  the  petition  prevent  their  beings  peti* 
tioners  P  Is  not  a  person  a  petitioner  against  a 
Bill  who  is  trying  to  get  a  decision  against  it, 
who  for  that  purpose  instructs  solicitors,  and  who 
is  the  person  who  has  put  the  promoter  to  the 
whole  expense  in  connection  with  it  9  Is  such  a 
person  to  be  said  not  to  be  a  petitioner  becaase 
ne  uses  another  person's  name  or  seal  P  Supposing 
that  a  man  petitions  in  the  nam#  of  anothw 
against  a  Bill  without  the  other  man's  authority, 
and,  after  carrying  on  the  conflict  for  some  days, 
vt  found  out  to  have  deceived  the  committee  aod 
to  have  no  loous  ttandi ;  who  would  be  the  peti- 
tioner P  It  cannot  be  said  that  the  man  wnose 
name  was  used  without  authority  would  be.  If 
the  man  who  has  fraudulently  used  that 
name  would  not  be,  there  would  be  none.  It 
seems  to  me  to  be  the  right  of  the  promoter  of  a 
Bill  which  is  vexationsly  opposed  to  have  the 
costs  paid  by  the  opposing  petitioner ;  and  I 
will  not  construe  the  Act  of  Parliament  so  as  to 
bring  aboutt  what  I  think  to  be  an  injustice  to  the 
promoter.  It  would  be  impossible  to  have  used 
stronger  words  than  those  in  the  Aet.  The  tax- 
ing officer  of  the  House  "shall  deliver  to  the 
parties  tbffected,  or  either  or  anv  of  them,  on 
apptication,  a  certificate  signed  by  himself 
expressing  the  amount  of  such  costs     .     . 
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with  the  name  of  the  party  liable  to  pay  the 
same,  and  the  name  ot  the  party  entitled  to 
receiye  the  same,  and  anch  cwtificate  shall  be 
concluaiTe  evidence  ae  well  of  the  amount  of  the 
demand  as  of  the  title  of  the  party  therein  named, 
to  recover  the  same  from  the  party  therein  stated 
to  be  liable  to  the  payment  thereof."  Notwith- 
standing those  strong  words,  I  agree  that,  if  the 
defendants  were  not  present  by  themselves  or  by 
their  agents,  the  committee  wonld  have  no  juris- 
diction to  order  them  to  pay  the  costs.  Is  there 
evidence  on  which  a  parliamentary  committee 
might  find  that  these  defendants  were  petitioners  P 
The  question  whether  they  are  petitionens  or  not 
must  nave  arisen  before  the  committee:  they  had 
jurisdiction  to  inquire  into  it,  and  they  have 
decided  it.  The  parliamentaiT'  committee  has 
jurisdiction  to  inquire  whether  persons  before 
them  are  petitioners  in  reality  although  not  in 
name,  if  there  is  any  evidence  before  them  of  that 
bein^  the  case.  Were  there  in  this  case  foots 
existing  on  which,  if  brought  before  the  com- 
mittee, they  might  reasonably  find  that  these 
gentlemen  were  petitioners  P  What  are  the  facts 
hereP  This  company  never  had  any  real  sub- 
scribers at  all.  It  was  in  such  a  position  that 
the  committee  mij^t  very  well  say  that  it  was 
unreasonable  and  vexatious  to  oppose,  even  on 
behalf  of  the  company,  a  Bill  putting  an  end  to 
its  existence.  But  did  the  defendants  oppose  the 
Bill  on  behalf  of  the  company  P  If  so,  who  were 
they  acting  forP  They  were  acting  for  them- 
selves and  for  the  promoter  of  the  Bill.  Their 
conduct  shows  that  there  was  something  to  con- 
ceal. The  minutes  in  the  company's  books  con- 
tain a  Ions  tissue  of  folsehooas.  It  is  clear  to 
my  mind  tnat  they  wanted  to  conceal  that  they 
were  acting  for  themselves  alone.  The  counsel 
who  appeared  for  them  said  in  the  committee 
that  be  appeared  for  them  alone.  He  says  now 
by  affidavit  that  he  did  not  mean  that,  and  had 
no  instmotions  to  say  so.  It  may  be  bo  ;  but  the 
committee  had  his  statement  in  their  minds,  and 
it  was  evidence  upon  which  they  might  act.  But 
that  was  not  alL  They  do  not  deny  that  they 
had  instructed  the  Bolioitors,  and  were  to  pay 
them.  I  think  that  there  was  not  only  evidence 
which  wonld  entitle  the  committee  to  say  that 
tbeae  gentlemen  were  the  petitioners;  I  agree 
with  Suthew,  J.,  and  have  not  a  doubt  that  the 
committee  were  perfectly  right  in  saying  so,  I 
have  no  doubt  that  the  defendants,  appearing  by 
solicitors  tAo  were  instrncted  to  act  for  them, 
and  not  for  the  company,  had  made  up  their 
minds  to  prosecute  this  petition  in  the  name  of 
the  company  for  their  own  purposes.  I  am  of 
opinion  that  there  is  no  law  which  obliges  the 
court  to  commit  the  injustice  of  depriving  the 
promoter  of  the  costs  which  the  Act  of  Parliament 
utended  to  give  him ;  that  there  is  nothing  to 
prevent  the  court  from  going  behind  the  names 
attached  to  the  petition  and  ascertaining  who  the 
petitioners  really  are;  and  that,  therefore,  the 
decision  of  the  Divisional  Court  was  right. 

BowxN,  L.J.— I  regret  to  sav  that  I  am  unable 
to  agree  with  the  luster  of  the  Bolk.  There  is 
no  question  here  of  interfering  with  the  jurisdic- 
tion of  the  parliamentary  committee  if  they  have 
it.  We  have  simply  to  consider  whether  in  this 
case  they  had  junsdiotion  or  not.  Again,  I  think 
that  we  should  be  wandering  far  afield  if  we 
were  to  consider  whether  the   partiee  to   this 


action  had  behaved  well  or  ill.  We  have  not  to 
consider  whether  the  law  does  justice  or  injustice. 
The  Act  is  one  which  enables  the  committee  on  a 
private  Bill,  if  they  think  that  the  opposition  of 
any  petitioners  against  the  Bill  ban  oeen  vexa- 
tious, to  inflict  costs  upon  them.  To  my  mind, 
the  statute  gives  the  committee  a  power  which 
they  have  not  got  apart  from  it.  The  only  ques- 
tion therefore  is,  what  is  the  meaning  of  the  word 
"  petitioners,"  as  used  in  the  statute  P  I  cannot 
help  thinking  that  some  obscurity  has  beoi 
brought  into  this  case  from  dividing  the  question 
into  two,  and  seeking  to  inquire,  first,  whether 
the  defendants  were  petitioners  in  fact,  and, 
secondly,  whether  they  were  petitioners  within 
the  Act.  What  is  meant  by  asking  whether  the 
defendants  were  not  the  real  petitioners  f  It 
could  not  be  contended  that  they  were  liable  if 
they  were  not  petitioners  within  the  meaning  of 
the  Act.  What,  then,  is  the  use  of  introducing 
words  such  as  "  real "  and  "  in  fact,"  and  so  wan- 
dering into  popular  lang^iage,  which  only  serres 
to  confuse  the  Cjueation  that  we  have  now  to 
decide  P  Again,  it  is  said  that  the  contention  cm 
behalf  of  the  defendants  is  a  technical  one,  and 
that  the  merits  are  the  other  way.  Perhaps  the 
merits  are  the  other  way.  It  does  not  follow  that 
a  question  of  jurisdiction  is  to  be  decided  other- 
wise than  according  to  our  view  of  what  is  the 
law.  If  the  judge  of  the  Admiralty  Court  were 
to  sentence  a  pirate  to  be  hanged,*I  do  not  think 
that  it  wonld  be  an  answer  to  his  want  of  juris- 
diction to  say  that  the  pirate  deserved  to  be 
hutged.  In  every  case  in  which  a  question  of 
the  construction  of  a  statute  arises,  it  is  neceeaary 
to  look  to  the  Act  and  to  the  Act  alone.  In  the 
present  case,  you  must  look  to  the  Act  to  see  if 
the  committee  could  give  themselves  jurisdiction 
by  Ewljudicating  against  persons  as  petitioners 
whose  names  did  not  appear  on  the  petition.  The 
committee  had  before  them  an  established  parlia- 
mentary procedure,  which  is  as  rigid  and  tech- 
nical as  any  procedure  known  to  une  law.  Par- 
liament can  alter  it,  but  the  committee  had  no 
power  to  do  so.  I  think  that  it  wonld  be  moat 
unfortunate  if  we  were  to  hold  that  the  committee 
can  determine  that  persons  are  petitioners  whose 
names  do  not  appear  on  the  petition.  That  wonld 
be  to  establish  a  dangerous  precedent.  I  think 
that  only  those  persons  are  petitioners  within  the 
Act,  who  are  deemed  to  be  such  according  to  the 
ordmary  practice  and  procedure  of  parliamentary 
committees.  Every  man  of  business  knows  tat 
difference  between  a  company  and  its  promoters. 
It  must  have  been  perfectly  well  known  to  the 
committee  that  the  corporate  body  was  the  peti- 
tioner, not  the  present  defendants,  who  would 
have  had  no  loeu$  standi.  Let  me  take  the  case 
of  a  man  who  uses  the  name  of  another  peraon. 
In  such  a  case  as  that,  they  oould  not  find  that 
he  was  petitioner,  because  he  would  not  be  before 
them.  Supposing  that  in  this  case  there  was  a 
wrongful  use  of  the  seal  of  the  corporate  hoij, 
probM>ly  there  has  been  a  breach  of  tmst  for 
which  a  court  of  equity  oould  make  the  penon 
who  committed  it  responsible.  Of  ooorBe,  if  the 
use  of  the  seal  was  not  wrongful,  there  can  be-no 
question  but  that  the  corporate  body  was  the 
petitioner.  But,  supposing  that  it  waa  wrongful, 
a  breach  of  trust  does  not  convert  a  oorporatcr 
into  a  corporate  body.  Suppose  that  the  majority 
of  the  dveotors  of  a  company  bad  wrangfnUy 
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used  the  seal  of  the  company  in  order  to  bring  an 
action  in  the  name  of  the  company,  could  the 
court  direct  that  judgment  Bhoald  be  entered 
against  the  directors  instead  of  against  the  com- 
pany P  It  seems  to  me  that  the  committee  had 
no  power  to  treat  these  people  as  petitioners.  As 
to  the  minutes  in  the  company's  books,  it  may  well 
be  that  they  were  simply  a  stnpid  endeavour  to 
comply  with  the  provisions  of  the  Companies 
Acts;  or  it  may  be  that  they  were  fraudulent,  as 
the  Master  of  the  Bolls  thinks  that  they  were. 
It  is  quite  immaterial  as  regards  this  case.  The 
real  truth  is,  that  the  plaintiff  was  a  member  of 
a  company  of  which  he  had  not  the  control.  He, 
in  effect,  goes  to  law  with  it.  It  follows  that  any 
decision  that  he  succeeds  in  obtaining  against  the 
company  must  aSect  him  adversely  in  so  far  as 
he  is  a  member  of  it.  That  is  my  view  of  this 
Act  of  Parliament.  No  doubt  the  defendants 
were  substantially  the  promoters  of  the  petition 
against  the  Bill.  The  counsel  opposing  the  Bill 
told  the  committee  that  he  appeared  on  behalf  of 
these  two  directors.  He  wisbed  to  disclose  his 
exact  position  to  the  oommittee,  as  he  was  boand 
to  do  as  a  man  of  honour.  I  think  that  the  words 
in  sect.  3  of  the  Act,  as  to  putting  the  names  of 
the  parties  liable  to  pay  and  entitled  to  receive 
the  costs  into  the  certificate,  must  have  caught 
the  eye  of  the  chairman,  and  that  he  reported 
that  there  had  been  vexatious  opposition  on  the 
part  of  these  two  directors  of  the  company, 
petitioners  against  the  Bill,  without  perceiving 
that  the  words  of  sect.  3  had  nothing  to  do  with 
the  qnestion  before  him.  However  that  may  be, 
to  my  mind  the  parliamentary  committee  had  no 
power  to  look  beyond  the  petition;  their  order 
was  made  withoat  jarisdiotion ;  the  defendants 
-were  not  petitioners  within  the  meaning  of  the 
Act,  and  judgment  must  be  entered  for  them. 

FsT,  L.J. — In  this  case  the  plaintiff  is  suing 
for  costs  which  a  committee  of  the  Honse  of 
Commons  have  ordered  the  defendants  to  pay 
under  a  statute  which  enables  them  to  award 
costs  in  certain  cases  against  the  petitioners 
against  private  Bills.  It  appears  to  me,  there- 
fore, that  the  questions  for  us  are,  first,  whether 
the  defendants  are  petitioners  within  the  statute ; 
and,  secondly,  whether  the  committee  found  that 
they  were  so.  Now  I  desire  in  the  first  place  to 
observe  that  our  decision  ban  nothing  to  do 
with  the  established  jurisdiction  of  the  House  of 
Commons  or  of  its  committees.  A  committee  of 
the  House  of  Commons  has  no  inherent  juris- 
diction to  award  costs.  Their  jurisdiction  in 
that  respect  depends  entirely  upon  the  statute. 
Its  language  seems  to  me  to  be  reasonably  plain. 
At  the  time  that  it  was  passed  there  was  a  well- 
known  procedure  of  Parliament,  by  which  no 
private  Bill  could  be  introduced  or  opposed  except 
by  a  petition  in  writing  and  sealed.  It  appears 
to  me  that  the  words  "  petitioners  against  the 
Bill "  have  and  had  at  the  time  of  the  passing  of 
the  Act  as  well-ascertained  a  meaning  as  "  plain- 
tiffs "  or  "defendants"  have.  I  cannot  doubt  that 
Parliament  meant  by  "  petitioners "  the  persons 
who  had  subscribed  the  petition.  In  no  case  in 
these  courts  has  a  solicitor  who  without  authority 
improperly  uses  the  name  of  any  person  as 
plaintiff  bisen  said  to  be  the  plaintiff,  although  in 
some  cases  he  has  been  made  to  pay  the  whole 
costs  of  the  action.  What  are  the  proceedings 
that  would  be  necessary  before  such  an  order 


could  be  made  against  a  solicitor  P  Any  judge 
would  require  that  he  should  have  notice  of  and 
an  opportunity  of  defending  himself  against  the 
charge  of  being  the  person  who  pulled  tne  strings 
vexatiouslv,  and  who  onght  to  pay  the  costs,  if 
the  Legislature  had  intended  to  give  the  com- 
mittee power  to  inquire  whether  someone  behind 
the  nominal  petitioner  was  actually  responsible 
for  the  opposition  to  the  Bill,  it  would  have 
given  them  some  machinery  for  investigating  the 
charge.  I  think  that,  if  it  had  been  intended  to 
arm  the  committee  with  any  such  power,  soma 
machinery  would  have  been  provided  to  enable 
them  to  exercise  it  with  justice.  There  is  also 
this  further  point,  that  at  the  end  of  sect.  2  of 
the  Act  occurs  this  proviso  :  "  Provided  always, 
that  no  landowner  who  bond  fide  at  his  own  sole 
risk  and  charge  opposes  a  Bill  which  proposes  to 
take  any  portion  of  the  said  petitioner  s  property 
for  the  purposes  of  the  Bill  shall  be  liable  to  any 
costs  in  respect  of  Jiis  opposition  to  such  Bill. 
That  aims  at  the  case  ot  a  landowner  who  has 
lent  his  name  to  the  opposition  of  some  company 
to  the  Bill.  Although  he  has  only  lent  his  name  to 
those  who  have  presented  the  petition,  he  is  never- 
theless called  petitioner.  I  think,  therefore,  that 
in  this  case  the  committee  had  no  jurisdiction  to 
find  that  the  defendants  in  this  action  were  the 
true  petitioners,  when  the  company's  name  and 
seal  appeared  on  the  petition.  Then  arises  the 
second  qnestion,  if  they  had  jurisdiction,  did  they 
exercise  it  by  finding  that  the  defendants  were 
the  real  petitioners  ?  I  think  that,  if  they  had 
exercised  it,  they  would  have  dohe  so  expressly. 
They  find  that  Henry  Mallet,  the  promoter  of 
the  Bill,  had  been  vexatioasly  subjected  to 
expense  in  the  promotion  of  the  Bill  by  C.  J. 
Hanley  and  J.  C.  Fisher,  the  directors  of  the 
above  company,  petitioners  against  the  Bill.  That 
is,  to  say  the  least  of  it,  ambiguous.  Where  the 
finding  is  ambiguous,  I  think  that  one  should 
look  at  the  issue  which  was  to  be  decided.  Looking 
at  the  language  of  the  chairman  and  at  the  ques- 
tion which  he  had  to  decide,  I  do  not  think  that 
it  was  a  finding  that  the  defendants  were  peti- 
tioners. I  think  that  they  did  find  that  they  had 
power  to  add  parties  to  the  petition.  I  need 
hardly  add  that,  differing  as  I  do  not  only  from 
the  Divisional  Court  but  also  from  the  Master 
of  the  Bolls,  I  entertain  great  difiSdenoe  as  to  the 
correctness  of  my  opinion.  Appeal  dUotoed. 

Solicitors  for  plaintiff,  Torr  and  Co.,  for  Tra«eU 
and  Woodward,  Nottingham. 

Solicitor  for  defendants,  W.  WhUfield. 


Wednesday,  May  25, 1887. 
(Before  Lord  Esher,  M.B.  and  Fby,  L.J.) 
Thb  Guabdians   op  the   Pooe  op  thb  Ceotdon 
Union  (apps.)  v.  The  Guabdians  op  the  Pook 
OF  THE  Beigate  Union  (resps.).  (a) 

APPEAL  PKOM  THE  QTJEBN'S  BENCH  DIVISION  (CROWN 

side). 
Poor  law — Settlement — Widowed  mother — Pauper 
child— Divided  Parishei  Act  1876  (39  &■  40  Viet, 
c.  61),  a.  35. 

According  to  the  true  conttrwAion  of  sect.  35  of  the 
Divided  Parishes  Act  1876,  a  child  under  the  age 

(a)  Beported  by  A.  H.  BinxESTON, 

"igitized  by 
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of  sixteen  whoie  father  ie  dead,  talcet  the  maiden 

setUement  of  its  teidowed  inoiher,    neitJier   the 

mother  nor  the  child  retaining  the  settlement  of 

the  father  after  his  death. 
Special  case  stated  parsnant  to  12  &  13  Yict. 
c.  45,  s.  11,  on  appeal  against  an  order  of  removal. 

On  the  8tb  May  1886,  upon  the  application  of  the 
respondents,  two  justices  of  the  county  of  Surrey 
made  an  order  under  sect.  97  of  16  &  17  Vict. 
c.  97,  adjudging  the  place  of  the  last  legal  settle- 
ment of  Edith  Scully  to  be  in  the  hamlet  of 
Penge,  in  the  appellants'  union. 

Edith  Scully,  the  pauper  lunatic,  was  bom 
abont  the  year  1875,  and  was  under  the  age  of 
sixteen  when  the  order  was  made ;  she  was  the 
daughter  of  Bichai-d  Scully  (deceased)  and  his 
wife  Emm&  Scully. 

Emma  Scully  was  bom  in  the  parish  of 
Seigate  Foreign,  in  the  respondents'  union,  which 
was  and  is  her  maiden  settlement.  She  never 
acquired  any  subsequent  settlement  in  her  own 
Tight. 

Her  husband,  Bichard  Scully,  whilst  resident 
with  her,  abont  the  year  1878  acquired  a  settle- 
ment in  the  hamlet  of  Fenge,  in  the  appellants' 
union,  by  renting  a  tenement  and  being  charged 
with  and  paying  rates  and  taxes. 

In  1880  Bichard  Scully  left  England  for 
Gibraltar,  where  in  1881  he  was  joined  by  his 
wife,  who  has  resided  there  ever  since. 

In  1881  Bichard  Scully  died  at  Gibraltar. 

The  appellants  contended  that  the  pauper 
lunatic  was  not  settled  in  the  hamlet  of  renge, 
but  took  the  maiden  settlement  of  her  "  widowed 
mother,"  Emma  Scully,  viz.,  that  of  her  birth  in 
the  parish  of  BeigatA  f^oreign,  in  the  respondents' 
union. 

The  respondents  contended  that  the  pauper 
lunatic  tooK  the  settlement  of  her  deceased  father, 
viz.,  that  acquired  by  him  in  the  hamlet  of 
Penge,  in  the  appellants'  union. 

The  question  for  the  opinion  of  the  court  was, 
Was  the  order  rightly  made  adjudging  the  settle- 
ment of  the  pauper  lunatic  to  be  in  the  hamlet  of 
Penge  ? 

It  was  agreed  between  the  parties  that  a  judg- 
ment in  conformity  with  the  decision  of  the 
court,  with  costs,  might  be  entered  on  motion  by 
either  party  at  the  quarter  sessions  for  the  county 
of  Surrey  next,  or  next  but  one,  after  such 
decision  should  have  been  given. 

By  sect.  35  of  the  Divided  Parishes  Act  1876 
(39  &  40  Vict.  c.  61) : 

No  person  shall  be  deemed  to  Have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentages, 
estate,  or  otherwise,  except  in  the  case  of  a  ivife  from 
her  hnsband,  and  in  the  case  of  a  child  nnder  the  aige  of 
sixteen,  which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may  be,  np 
to  that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another. 

The  Queen's  Bench  Division  (Smith  and 
Grantham,  JJ.)  quashed  the  order  upon  the 
authority  of  Ounrdiavs  of  Maidstone  Union  v. 
Guardians  of  Hdlhorn  Union  (17  Q.  B.  Div.  817). 

The  respondents,  the  guardians  of  the  Beigate 
Union,  appealed. 

A.  Charles,  Q.C.  (with  him  Burleigh  Mvir),  for 
the  aippellants,  the  guardians  of  the  Beigate 
Union. — At  the  time  of  the  passing  of  the  -39  &  40 
Vict.  c.  61,  a  wife  kept  her  husband's  settlement 
after  bis  death,  until  she  acquired  a  new  one. 


It  is  submitted  that  the  exception  in  sect.  35  was 
intended  to  preserve  this ;  and  that  the  section, 
while  sweeping  away  other  derivative  settleraents, 
excepted  the  settlement  which  a  wife  has  derived 
from  her  husband.  If  so,  it  follows  that  the 
child  will  take  the  settlement  of  the  father,  as 
that  will  then  be  also  the  settlement  of  its 
widowed  mother.  The  words,  "  or  of  its  widowed 
mother  as  the  case  may  be,"  can  be  satisfied  by 
reading  "  widowed  mother  "  to  mean  a  widowed 
mother  who  has  acquired  a  settlement.  They 
cited 

Chuirdians  of  Liverpool  v.  Overseen  of  Porttea,  50 
L.  T.  Sep.  K.  S.  296 ;  12  Q.  B.  Div.  303 : 

Beg.  V.  Gwirdtans  of  Bridgnorth,^  L.  T.  Bep.  N.  S. 
600;  9  Q.  B.  Div.  765 ;  11  Q.  B.  Div.  314. 

Bosanqiiet,  Q.C.  and  Mead,  for  the  respondents, 
the  guardians  of  the  Croydon  Union,  were  not 
called  on. 

Lord  EsHER,  M.B. — In  the  first  place,  I  think 
we  must  stand  by  what  we  ourselves  decided  in 
Reg.  T.  Cruardians  of  Bridgenorth  {vbi  sup.).  That 
is,  that  the  words  "  no  person  "  mean  tne  person 
whose  case  is  under  discussion,  or,  in  other  words, 
the  person  who  is  or  is  not  to  be  removed.  In  the 
second  placed  I  think  that  the  governing  moment 
of  time  is  the  moment  of  time  when  the  person  is 
to  be  removed  or  not;  that  is,  the  moment  of 
time  when  the  adjudication  is  to  take  place.  In 
the  third  place,  I  think  that  each  word  is  to  be 
read  in  its  ordinary  meaning  as  applied  to  that 
person  at  that  moment  of  time.  What  conclusion 
does  the  application  of  those  p'rinciples  lead  to? 
The  section  in  question  begins :  "  No  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  or 
otherwise."  That  is  the  prmcipal  enactment, 
and  it  sweeps  aways  derivative  settlements. 
Then  the  section  continues,  "  except  in  the  case 
of  a  wife  from  her  husband."  If  you  are  to  deal 
with  the  case  as  it  stands  at  the  moment  of 
adjudication,  that  must  be  read  aa  meaning, 
except  in  the  case  of  a  person  who  is  a  wife  at 
that  moment.  If  she  is  a  wife  at  the  mom<mt 
that  the  case  has  to  be  decided  she  is  excepted 
from,  if  she  is  not  a  wife  at  that  moment  she  is 
included  in,  the  general  enactment  that  there 
shall  be  no  derivative  settlements.  But  a  woman 
who  has  been  a  wife  does  not  remain  a  wife  after 
her  husband's  death ;  and  she  is  only  brongfat 
within  the  exception  if  she  is  a  wife  at  the 
moment  of  adjudication ;  otherwise  she  is  within 
the  general  rule.  Then  the  section  goes  on, 
"  and  in  the  case  of  a  child  under  the  age  ef 
sixteen,  which  child  shall  take  the  settlement  ot 
its  father."  A  child  under  the  age  of  sixteen, 
therefore,  has  a  derivative  settlement.  It  takes 
the  settlement  of  its  father,  which  is  a  derivative 
settlement, "  or  of  its  widowed  mother,  as  the  case 
may  be."  That  is  the  case  of  a  child  whose  father 
is  dead.  Dealing  with  the  pauper  at  the  moment  of 
adjudication,  those  words  "as  the  case  maybe" 
mean  that  if  the  father  is  alive  at  the  moment  of 
adjudication  the  child  takes  his  settlement ;  if  it 
has  no  father,  but  has  a  widowed  mother,  it  takes 
hers.  What,  then,  is  the  settlement  of  its 
widowed  mother  which  the  child  is  to  take? 
What  is  the  widowed  mother's  settlement  ?  It 
might  be  either  her  own  or  derived  from  some 
other  person.  If  she  conld  take  a  settlement 
derived  from  another  person,  it  would  be  derived 
from  her  hnsband.    But  the  section  says  that  yon 
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are  not  to  look  at  derivative  settlementB.  What 
is  her  own  settlement  ?  She  may  have  acquired 
one  by  continuous  residence  or  in  other  ways.  If 
sho  has  acquired  no  settlement  independently  of 
her  husband,  then  her  settlement  is  her  hirth 
settlement.  That  is  what  the  special  case  speaks 
of  as  her  maiden  settlement,  and  perhaps  that  is 
a  better  expression,  because  it  would  include  a 
settlement  acquired  by  her  before  marriage.  If 
she  has  acquired  none,  then  her  maiden  settle- 
ment is  her  birth  settlement.  We  shall  adopt 
the  case  of  The  Guardian*  of  Maidstone  Union  v. 
Th*  Gvardians  of  Holbam  Union  (17  Q.  B.  Div. 
817),  which  lays  down  a  rule  that  is  wholesome 
and  good  and  right.  What  you  have  to  look  at, 
according  to  that  case,  is  the  position  of  the 
woman  at  the  time  of  adjudication ;  if  she  is  a 
wife  she  takes  her  husband's  settlement,  if  she  is 
a  widow  she  does  not.  I  also  adopt  the  reasoning 
of  Day,  J.  in  The  Chiardians  of  Kingihridg^  Union 
T.  The  Ouarditm*  of  Ea$t  Stonehotue  (56  L.  T. 
Eep.  N.  S.  333;  18  Q.  B.  Div.  628) :  "  The  object 
of  the  section  appears  to  be  to  abolish  deri- 
Tative  settlements  except  where  it  would  cause 
injustice  to  do  so.  Thus  it  is  intended  not  to 
separate  a  wife  from  her  husband  during 
marriage,  or  children  of  tender  years  from 
their  parents,  or  from  their  surviving  parent,  if 
the  father  or  mother  is  dead."  That  seems  to 
me  to  be  the  wholesome  interpretation  of  the 
section,  and  that  is  the  one  I  adopt.  If  the  father 
ia  alive,  the  children  go  with  the  father ;  if  the 
father  ia  dead,  the  children  go  with  the  widowed 
mother.  I  think  that  the  deciaions  of  the  Queen's 
Bench  Division  in  The  Guardiams  of  Maidttone 
Union  v.  The  Guardians  of  Holhorn  Union  {wbi 
«up.)  and  in  the  present  case  are  right,  and  that 
they  are  both  in  accordance  with  the  case  of  Reg. 
T.  Guardians  of  Bridgenorth  (ubi  tup.). 

Fbt,  L.J. — I  also  think  that  this  appeal  must 
fail.  I  do  not  think  that  the  section  is  easy  to 
interpret;  but  we  can  see  our  way  now  to  an 
inteipretation  which,  in  our  view,  is  the  right  one. 
The  section  begins  by  saying  that,  '*  !No  person 
shall  be  deemed  to  have  derived  a  settlement 
from  any  other  person."  Pausing  there,  the 
object  ot  the  Legislature  is  plain,  namely,  to 
sweep  away  the  intricate  and  diiBcnlt  inquiries 
as  to  derivative  settlements.  Then  there  oomo 
two  exceptions,  the  first  of  which  is,  "  except  in 
the  case  of  a  wife  from  her  husband."  Mr. 
Charles  says  that  that  means,  not  "  except  in  the 
case  of  a  wife,"  but  "  except  in  the  case  of  the 
settlement  of  a  wife;"  that  is,  that  the  law  as  i'; 
then  stood,  under  which  a  widow  took  her 
husband's  s'-ttlement,  is  retained  by  virtue  of  the 
exception.  I  do  not  agree  with  that  view.  In 
the  first  place,  I  think  that  the  exception  was 
introduced  for  the  purpose  of  humanity,  and  was 
only  intended  to  prevent  the  separation  of  married 
couples.  In  the  second  place,  I  think  that  the 
exception  should  be  read  narrowly,  so  as  to  avoid 
intricate  inquiries.  Now,  an  inquiry  as  to  the 
settlement  of  a  living  man  is  easy;  but  the  same 
inquiry,  when  the  man  is  daki,  necessarily 
becomes  more  difficult.  I  think,  therefore,  that 
the  exception  must  be  confined  to  the  case  of  a 
wife  whose  husband  is  living.  Then  the  section 
goes  on  to  the  second  exception,  "and  (except) 
m  the  case  of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may 


be,  up  to  that  age,  and  shall  retain  the  settlement 
so  taken  until  it  shall  acquire  another."  I  think 
those  last  words  throw  some  light  upon  the  ques- 
tion whether  a  wife  retains  her  husband's  settle- 
ment after  his  death.  It  is  expressly  provided 
that  the  child  is  to  retain  the  settlement  so  t'aken  ■, 
but  nothing  is  said  as  to  the  wife's  retaining  hers. 
If  the  husband  is  living,  the  wife  goes  with  him ; 
and  as,  by  the  second  exception,  a  child  under  the 
age  of  sixteen  is  to  take  the  settlement  of  its 
father,  if  living,  the  result  ia  that,  where  there 
are  a  father  and  mothw  and  children  under 
sixteen,  they  all  go  together.  If  the  mother  is 
dead,  the  father  and  children  will  go  together; 
if  the  father  is  dead,  the  children  will  go  with 
the  widowed  mother  to  her  birth  settlement, 
unless  she  had  acquired  another  settlement  before 
her  marriage,  in  which  case  they  will  go  to  that 
settlement.  That  is  the  humane  and  reasonable 
interpretation  of  this  section. 

Judgment  for  guardians  of  Croydon   Union, 
the  respondents  in  ilie  appeal. 

Solicitors    for    Croydon    Union,    West,   King, 
Adams,  and  Co. 

Solicitors  for   Beigate  Union,  Morrisons,  for 
G.  C.  Morrison,  Eeigate. 


J->»<loy,2irot».  11, 1887. 
(Before  Lord  Eshek,  M.E.,  Bowes  and  Far,  L.JJ.) 

SCOTT  r.  MoKLEY.  (a) 
-APPEAL  IS   BANKHUPTCT. 

Debtors  Act  1869,  ».  6 — Married  Wotnen's  Property 
Act  1882,  B.  1,  sub-seel.  2 — New  right  of  aeUon 
— Remedy   against  specific  property  —  Remedy 
against  ]>erson    excluded  —  Form  of  judgment 
against  married  woman. 
A  judgment  obtained  againsi  a  married  woman, 
under  sect.  1,  sub-sect.  2,  of  the  Married  Women's 
Property  Act  1882,  cannot  be  enforced  by  eom- 
mi/tal  under  sect.  5   of  the  Debtors  Act   1869, 
altlwugh  slie  has  separate  property  available  for 
payment  and  refuses  to  pay. 
This  was  an  appeal  by  the  defendant,  a  married 
woman,  from  an  order   of   committal  made  by 
Kekewich,  J.,  sitting  as  Vacation  judge. 

The  action  was  brought  in  the  Queen's  Bench 
Division  to  recover  278i.  due  under  a  contract 
made  by  the  defendant  while  she  was  a  married 
woman. 

Judgment  was  entered  for  the  amount  claimed, 
and  was  drawn  up  in  the  form  in  use  in  actions 
under  the  Married  Women's  Property  Act  1882, 
namely,  that  the  plaintiff  recover  the  above 
sum  against  the  defendant;  but  that  execution 
be  limited  to  her  separate  estate  not  subject  to 
any  restraint  on  anticipation  (unless  by  reason  of 
sect.  19  of  the  Married  Women's  Property  Act 
1882  such  estate  should  be  liable  to  execution, 
notwithstanding  such  restraint). 

The  defendant  not  having  paid  the  judg- 
ment debt,  a  judgment  summons  was  taken 
out  against  her ;  and,  upon  its  appearing  that 
she  had  separate  property"available  for  payment 
of  the  judgment,  the  judge  committea  her  to 
prison  for  six  weeks  under  sect.  5  of  the  Debtors 
Act  1869. 
Kiach  and  Salter  for  the  appellant. — A  judgment 
(a)  Beported  by  A.  H.  BiTTLKSiOM,  £•!.,  BurMaMit-Lkw. 


920- Vol.  Lvn.,  N.8.] 


THE  LAW  TIMES. 


[Fab.  25,  1888. 


Ct.  or  An.'] 


Scott  v.  Moklet. 


[Ct.  op  Alt. 


in  this  form  against  a  married  woman  will  not 
support  a  debtor's  sammons.  A  judgment  that 
is  within  sect.  1,  sub-sect.  2,  of  the  Married 
Women's  Property  Act  1882  is  outside  sect.  5  of 
the  Debtors  Act  1869.  Such  a  judgment  does 
not  impose  anj  personal  obligation.    They  cited 

Meager  v.  Pellew,  53  L.  T.  Bep.  K.  S.  67 ;  U  Q.  B. 
DiT.  973  J 

Draycott  v.  Harmon,  17  Q.  B.  Diy.  U7. 

B.  Reed  for  the  respondent. — A  married  woman 
was  never  relieved  from  process  on  capia$  if  she 
had  any  separate  estate.  Any  liability  under  a 
judgment  or  order  is  a  debt  within  the  Debtors 
Act ;  it  is  not  necessary  that  it  should  be  a  debt 
for  which  an  action  could  be  brought : 

Linton  y.  Linton,  52  L.  T.  Bep.  K.  S.  782 ;  15  Q.  B. 
DiT.  239. 

Judgment  in  these  cases  is  against  the  married 
woman  personally,  although  the  execution  is 
limited  to  her  separate  estate.  In  Draycott 
V.  Harriton  (ahi  ««p-)  ^^^  married  woman  had 
no  separate  property,  except  such  as  she  was 
restrained  from  anticipating.  [Bowbk,  L.J. — 
"  If  an  action  be  brought  against  an  husband  and 
wife  for  the  debt  of  the  wife,  when  sole,  and  the 
plaintiff  recovers  judgment,  the  capias  shall  issue 
to  take  both  the  husband  and  wife  in  execution ; 
but,  if  the  action  was  originally  brought  against 
herself  when  sole,  and  pending  the  suit  she 
marries,  the  capiat  shall  be  awarded  against  her 
only,  and  not  against  her  husband.  Yet,  if  judg- 
ment be  recovered  against  an  husband  and  wife 
for  the  contract,  nay,  even  for  the  personal  mis- 
behaviour of  the  wife  during  her  coverture,  the 
capiat  shall  issue  against  the  husband  only, 
which  is  one  of  the  many  great  privileges  of 
English  wives : "  (Blackstone's  Commentaries, 
vol.  3,  p.  413.)  Lord  Esheb,  M.E.— The  action 
that  is  brought  against  a  married  woman  under 
the  Married  Women's  Property  Act  could  not  have 
been  brought  against  her  at  common  law.  In  a 
common  law  action,  if  judgment  goes  against  a 
married  woman,  it  may  be  that  she  would  be 
liable  to  be  taken  under  a  ea.  la.,  were  she  not 
relieved  by  the  Debtors  Act,  and  that  therefore 
she  is  subject  to  the  provisions  of  that  Act.  But, 
in  an  action  under  the  Married  Women's  Property 
Act,  is  not  the  only  remedy  against  her  that  which 
is  given  by  the  Act,  namely,  against  her  separate 
property  P  Is  not  the  true  meaning  of  that  Act 
to  give  the  same  remedy  against  a  married  woman 
in  a  common  law  action  as  existed  before  by  means 
of  a  suit  in  equity  P]  It  is  submitted  that  this 
Act  makes  a  married  woman  who  has  separate 
property  personally  liable  on  her  contract  to  the 
extent  of  her  separate  property ;  that  is  to  say, 
it  makes  her  a  de'itor  and  liable  upon  her  con- 
tract, so  far  as  she  has  separate  property,  as  if 
she  were  a  man.  Unless  that  effect  is  given  to 
the  words  "  she  shall  render  herself  liable,"  the 
section  does  nothing  except  to  call  that  a  contract 
which  was  before  a  quari-contT&ct.  [Frt,  L.J. 
—  It  makes  her  capable  of  suing  and  liable 
to  be  sued  without  joining  her  trustees.]  He 
cited 

Ivent  V.  Butler,  7  E.  A  B.  158 ; 

Edwardji  ▼.  Martyn,  17  Q.  B.  693 ; 

Tidd'B  Praotioe,  p.  696 ; 

Poole  V.  Canning,  16  L.  T.  Bep.  K.  S.  537 ;  L.  Bop. 

2  C.  P.  2« ; 
Dillon  T.  Cunningham,  27  L.  T.  Bep.  N.  S.  830 : 

L.Bep.8]!ix.28; 


JTetoton  v.  Boodle,  9  Q.  B.  94S ; 
Bursill  V.  Tanner,  50  L.  T.  Bep.  N.  S.  589 ;  13  Q.  B. 
Dir.  691. 

Salter  in  reply. 

Lord  EsHER,  M.B. — It  seems  to  me  that  the 
first  thing  which  we  hive  to  consider  in  this  case 
is  what  the  liability  of  a  married  woman  was 
before  and  after  the  passing  of  the  Mairied 
Women's  Property  Act  1882.  Now,  before  the 
passing  of  that  Act  a  married  woman  and  her 
husband  could  be  sued  together  for  contracts 
entered  into  by  the  wife  before  marriage ;  and, 
if  the  case  was  proved,  judgment  went  against 
both,  and,  as  it  seems  to  me,  the  execution  followed 
the  judgment.  The  form  of  execution  at  that 
time  was  the  writ  of  capiat  ad  latit/acieadum, 
and  it  ran  against  both  husband  and  wife;  so 
that  a  married  woman  could  at  that  time  be 
taken  in  execution,  altboagh  there  were  certain 
circumstances  that  would  induce  the  court  to 
deal  with  the  wife  after  execution  in  a  different 
way  to  the  husband,  with  whom  indeed  after 
execution  they  could  not  deal  at  all.  But  bef(Nre 
the  Act  no  action  could  be  brought  against 
husband  and  wife  in  respect  of  contracts  made  by 
the  wife  after  marriage.  Such  an  a'^ion  was 
brought  against  the  husband  alone,  if  the  con- 
tract was  entered  into  with  his  authority;  if 
without  his  authority,  the  action  did  not  lie 
against  anyone.  If  the  wife  committed  a  tort 
she  could  be  sued,  but  again  only  with  her 
husband ;  judgment  went  against  both,  and  they 
could  both  be  taken  in  execution.  But,  as  I  hare 
said,  before  the  Act  there  was  no  common  law 
liability  on  the  part  of  a  married  woman  npon  a 
contract.  In  equity  you  could  obtain  a  decree 
against  her  in  respect  of  her  contracts,  but  there 
only  when  she  haa  separate  property,  and  only  in 
the  form  of  a  declaration  that  her  separate  estate 
was  chargeable  with  the  debt ;  that  is  to  say,  yon 
could  only  get  an  order  which  did  not  make  her 
personally  liable  at  all.  She  could  only  be  taken 
in  execution  in  respect  of  debts  contracted  before 
marriage,  and  in  respect  of  wrongs,  not  in  respect 
of  debts  contracted  by  her  after  marriage.  It 
seems  to  me  that  the  Married  Women's  Property 
Act  did  not  alter  the  law  in  this  respect  in  cases 
where  a  married  woman  could  be  sued  before  the 
passing  of  the  Act.  Where,  by  the  common  law, 
a  woman  is  personally  liable  in  this  sense  that 
she  could,  before  the  Debtors  Act,  have  been 
taxen  under  a  ea.  »a.,  in  those  cases  she  can  now 
be  summoned  under  that  Act,  and  dealt  with  in 
accordance  with  its  provisions.  But  the  question 
then  arises,  what  is  the  position  of  a  married 
woman  in  respect  of  liabilities  incurred  by  her 
solely  by  reason  of  the  passing  of  the  Maoried 
Women's  Property  Act?  That  Act  impoees  a 
liability  upon  her  which  was  not  imposed  upon 
her  at  all  at  common  law.  By  sect.  1,  sub-sect.  2, 
of  the  Married  Women's  Property  Act  1882,  "A 
married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of,  and  to 
the  extent  of,  her  separate  property,  on  any  con- 
tract, and  of  suing  and  being  saed,  either  in  con- 
tract or  in  tort,  or  otherwise,  in  all  respects  as 
if  she  were  a /erne  sole,  and  her  husband  need  not 
be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  pro- 
ceeding brought  by,  or  taken  against  her ;  and 
any  damages  or  costs  recovered  by  her  in  any 
such  action  or  proceeding  shall  be  her  separate 
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property;  and  any  damages  or  costs  recoTered 

rinst  her  in  aiiy  such  action  or  proceeding 
11  be  payable  out  of  her  separate  property, 
and  not  otherwise."  It  would  be  futile  to  have 
Baid  that  a  married  woman  shall  be  capable 
of  entering  into  any  contract.  "  And  rendering 
herself  liable  "  must  mean  "  so  as  to  render  herself 
liable."  Then  the  words  will  read,  "  A  married 
woman  shall  be  capable  of  entering  into,  so  as 
to  render  herself  liable  on,  in  respect  of,  and  to 
the  extent  of  her  separate  property,  any  contract." 
That  imposes  a  liability  upon  her  which  did  not 
exist  at  common  law  or  in  equity  before  the  Act. 
If  the  Act  had  stopped  there,  I  should  say  that 
her  liability  under  it  would  have  been  the  same 
as  it  would  be  at  common  law.  But  if  a  new 
remedy  is  given  by  the  Act,  that  is  the  only 
remedy  that  can  be  pursued.  The  question  is 
therefore  what  is  the  remedy,  if  any,  given  by  the 
Act  ?  If  the  remedy  given  by  the  Act  were  the 
same  as  under  the  common  law,  it  would  bo 
Tknnecessary  tautology  to  mention  it  at  all.  There 
is  a  probability  therefore  that,  if  a  remedy  is 
ffiven,  it  will  be  different  from  the  common  law 
remedy.  The  Act  provides  that  "any  damages 
or  costs  recovered  against  her  .  .  .  shall  be 
payable  out  of  her  separate  property,  and  not 
otherwise."  They  are  to  be  payable,  not  by  her, 
but  *'  out  of  her  separate  property."  What  would 
be  the  proper  form  of  judgment  under  these 
■words  P  This  is  a  new  provision  imposing  upon  a 
married  woman'B  separate  estate  a  liability  at 
law  corresponding  to  the  liability  that  before 
conld  be  only  produced  by  proceedings  in  equity. 
The  judgment  in  equity  took  the  form  of  a  declara- 
tion charging  her  separate  estate  with  the  amount 
of  the  debt.  Now  a  judgment  at  law  can  be 
obtained  for  payment  "  out  of  her  separate 
estate ;  "  so  that  the  same  result  is  produced  as 
was  formerly  effected  by  a  "different  process  in 
equity.  To  such  a  judgment  is  the  Debtors  Act 
applicable?  To  answer  that  we  must  turn  to 
sect.  5  of  that  Act,  which  says  :  "  Subject  to  the 
provisions  hereinafter  mentioned,  and  to  the  pre- 
scribed rules,  any  court  may  commie  to  prison  for 
a  term  not  exceeding  six  weeks,  or  until  payment 
of  the  sum  due,  any  person  who  makes  default  in 

Sayment  of  any  debt  or  instalment  of  any  debt 
ae  from  him  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent  court." 
What  is  the  real  meaning  of  those  words  "  due 
from  him  P  "  It  seems  to  me  to  mean  a  debt 
which  he  is  personally  liable  to  pay.  If  you  treat 
the  Debtors  Act  as  giving  power  to  imprison 
debtors  who  will  not  pay  their  debts,  it  is  a  highly 
penal  enactment,  and  must  be  construed  strictly. 
In  that  case  you  ought  not  to  construe  "  due 
from  her  "  to  mean  due  out  of  her  separate  pro- 
perty. If,  on  the  other  hand,  the  Debtors  Act  is 
to  be  regarded  as  a  remedial  Act,  modifying  the 
liability  of  debtors  to  imprisonment  as  it  before 
existed,  then  it  is  not  applicable  to  this  case, 
because  a  married  woman  was  not  liable  to  im- 
prisonment under  the  old  law,  and  there  is 
m  her  case  therefore  nothing  to  modify.  I  think 
that,  in  deciding  as  we  are  doing,  we  are  coming 
to  the  same  conclusion  as  the  learned  judges  in 
the  cafle  of  Drayeott  v.  Harrison  (ubi  tup.)  came 
to.  I  wish  to  repeat,  that  our  decision  is  only 
applicable  to  such  judgments  against  a  married 
woman  as  could  not  oe  obtained  but  for  the 
Harried  Women's  Property  Act  1882. 


BowBK,  L.J. — I  also  am  of  opinion  that  a 
married  woman  cannot  be  committed  to  prison 
under  the  Debtors  Act  for  nonpayment  of  a  judg- 
ment obtained  against  her  strictly  under  sect.  1, 
sub-sect.  2,  of  the  Married  Women's  Property  Act 
1882.  Supposing  that  there  had  been  no  Debtors 
Act  passed  at  all  when  the  Married  Women's  Pro- 
perty Act  was  passed,  would  any  j  udgment  obtained 
under  the  latter  Act  have  enabled  the  court  to 
imprison  a  married  woman  P  Under  the  common 
law  procedure,  the  writ  of  capias  followed  the 
judgment.  At  common  law,  whenever  you  had 
got  a  regular  judgment  against  a  married  woman, 
she  could  be  taken  in  execution  upon  the  ground 
that  the  writ  of  capias  followed  the  judgment. 
If  a  married  woman  did  not  plead  coverture,  she 
could  not  complain  if  she  was  arrested.  There 
was  also  this  further  limitation,  that  if  she  sued 
with  her  husband  and  judgment  went  for  the 
defendant,  she  could  be  arrested  upon  a  ca  sa.  for 
the  costs :  (Newton  v.  Boodle,  9  Q.  B.  948.)  But 
the  court  would  always  order  her  discharge  upon 
its  being  sworn  that  she  had  no  separate  property : 
(Edioards  v.  Martun,  17  Q.  B.  619.)  Then  is  a 
judgment  obtained  under  the  Married  Women's 
Property  Act  a  common  law  judgment  within  the 
rulep  It  seems  to  be  clear  that  the  statute 
intends  to  limit  the  liability  of  a  married  woman. 
It  says,  "  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable,  in 
respect  of  and  to  the  extent  of  her  separate  pro- 
perty, on  any  contract."  Those  words,  if  they 
stood  alone,  do  not  seem  to  create  a  personal 
liability  on  her  part,  but  to  point  to  a  judgment 
against  her  property.  The  right  which  a  plain- 
tiff had  under  a  writ  of  capias  was  the  right  of 
taking  the  defendant  personally,  not  of  proceed- 
ing against  his  property.  The  section  continues, 
"  and  of  suing  and  oeing  sued,  either  in  contract 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceed- 
ing brought  by  or  taken  against  her."  That  is 
all  mere  procedure.  Then  it  goes  on,  "  and  any 
damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  pro- 
perty ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall 
be  payable  out  or  her  separate  property,  and  not 
otherwise."  The  only  source  of  satisfaction 
indicated  by  the  Act  is  her  personal  estate,  not 
her  person.  This  liability  ot  a  married  woman 
upon  her  contracts  is  the  creature  of  the  section, 
and,  as  the  section  begins  by  limiting  her  liability 
to  the  extent  of  her  separate  property,  so  it  closes 
by  repeating  that  satisfaction  is  only  to  be 
obtained  out  of  her  separate  property.  It  seems 
to  me,  therefore,  that  if  there  had  been  no  Debtors 
Act  at  all  there  would  be  no  right  to  take  a 
married  woman's  body  in  execution  of  a  judgment 
under  this  Act.  Then  does  the  Debtors  Act  give 
the  power  to  imprison  in  such  a  case  P  That  Act 
being  passed  in  1865  could  not,  of  course,  ex- 
pressly deal  with  cases  arising  under  an  Act 
passed  in  1882 ;  but  the  language  might  be  large 
enough  to  cover  such  cases.  It  is  possible  for 
the  Debtors  Act  to  have  extended  the  powers  of 
imprisonment  beyond  what  they  would  have  been 
if  that  Act  had  not  been  passed.  It  is  not  likely, 
looking  at  the  abuses  which  the  Act  was  passed 
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then  is  the  constraction  to  be  placed  on  sect.  5  of  I 
the  Debtors  Act  ?  Wben  one  is  dealing  with  the 
liberty  of  the  snbject,  ono  ought  to  be  extremely 
carofnl  not  to  read  into  any  Act  of  Parliament 
anything  in  derogation  of  that  liberty.  The 
section  says,  "  Subject  to  the  provisions  herein- 
after mentioned,  and  to  the  prescribed  rnles,  any 
court  may  commit  to  prison  for  a  term  not 
exceeding  six  weeks,  or  until  payment  of  the  sum 
'due,  any  person  who  makes  defanlt  in  payment  of 
Any  debt  or  instalment  of  any  debt  due  from  him 
in  pursuance  of  any  order  or  judgment  of  that 
«r  any  other  competent  court.  Can  it  be  said 
that  a  judgment  payable  out  of  a  married 
woman's  separate  property  is  a  debt  due  from 
ber  ?  It  is  due  from  her  onljr  tnb  «to<2o.  It  is 
not,  therefore,  due  from  her  within  the  meaning 
«f  the  section.  I  think  that  the  order  for  com- 
mittal must  be  set  aside.  I  will  only  add  that  I 
confine  my  judgment  entirely  to  actions  brought 
under  the  Married  Women's  Property  Act  1882. 
I  think  that  in  substance  this  judgment  is  drawn 
np  correctly,  but  the  form  of  it  may  be  capable 
oi  improvement.  Perhaps  we  shall  be  able  in 
this  cai>e  to  model  a  form  of  judgment  in  actions 
under  the  Married  Women's  Property  Act  1882. 

Fkt,  L.J.  —  I  do  not  think  that  the  question 
which  we  have  to  decide  has  really  received  the 
adjudication  of  the  judge  of  first  instance.  In  this 
«asea  judgment  has  been  obtained  against  amarried 
woman  under  sect.  1,  sub-sect.  2,  of  the  Married 
Women's  Property  Act.  Can  she  be  committed 
10  prison  upon  that  judgment  under  sect.  5  of  the 
Debtors  Act  P  She  could  have  been  taken  under 
»  writ  of  capias  in  certain  cases;  that  was 
abolished  by  sect.  4  cf  the  Debtors  Act  1869. 
TThen  sect.  5  gave  power  to  commit  to  prison  in 
certain  cases.  Now,  I  think  it  may  very  well  be 
that,  wherever  a  married  woman  could  have  been 
taken  under  a  writ  of  capiat,  she  can  now  be 
committed  under  the  Debtors  Act.  But  neither 
at  law  or  in  equity  could  she  be  taken  in  execu- 
tion upon  a  contract  debt  in  1869.  She  could 
not  be  taken  at  law  because  there  was  no  form  of 
proceeding  at  law  against  ber  on  her  contracts  ; 
she  could  not  in  equity,  because  the  only  remedy 
in  equity  was  against  ber  estate  and  not  against 
hep  person.  Then  came  the  Married  Women's 
Property  Act  1882.  That  Act  has  given  to 
a  married  woman  the  capacity  to  contract  to  the 
extent  of  her  separate  property,  and  has  made 
her  liable  to  be  sued  in  respect  of  such  contracts. 
But  it  has  also  provided  that  "  any  damages  or 
costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise."  Suppose  the 
'  Debtors  Act  had  not  been  passed,  could  a  married 
woman  have  been  taken  on  a  writ  of  capiat  in  an 
action  under  the  Married  Women's  Property  Act  P 
I  am  of  opinion  that  she  could  not,  oecause  in 
my  opinion  that  Act  does  not  create  any  personal 
liability  on  her  part.  But  whether  that  is  so  or 
not,  a  judgment  under  that  Act  is  not  a  debt  due 
from  her  within  sect.  5  of  the  Debtors  Act.  A 
<lebt  in  the  nature  of  a  charge  upon  separate 
property  is  not  a  debt  due  from  her.  Those  who 
desire  to  show  that  the  jurisdiction  to  commit 
exists  must  show  a  clear  expression  of  the  mind 
of  the  Legislature  that  that  result  shall  follow. 
The  object  of  the  Legislature  was  to  facilitate 
procedure,  not  to  enlarge  a  married  woman's 
{wrsonal  liaLUity.         Aj^eal  aUotted ;  no  eoHs. 


Nov.  12. — Their  Lordships  stated  that,  in  their 
opinion,  a  judgment  against  a  married  woman 
under  sect.  1,  sub-sect.  2,  of  the  Act  of  1882  ought 
to  be  in  the  following  form :  "  It  is  adjudged  that 
the  plaintiff  do  recover  I.  and  costs  (to  be 

taxed)  against  the  defendant  (the  married  woman), 
such  sum  and  costs  to  be  payable  out  of  ha> 
separate  property,  as  hereinafter  mentioned,  and 
not  otherwise.  And  it  is  ordered  that  execu- 
tion hereon  be  limited  to  the  separate  property 
of  the  defendant  (the  married  woman)  not  sub- 
ject to  any  restriction  against  anticipation, 
nn'ess,  by  reason  of  sect.  19  of  the  Married 
Women's  Property  Act  1882,  the  property  shall 
be  liable  to  execution,  notwithstanding  snch 
restriction." 

Solicitor  for  the  respondent,  Franeit  Scott. 

Solicitor  for  the  appellant,  E.  Le  Voi. 


Monday,  Nov.  28, 1887. 

(Before  Lord  Eshkb,  M.IL,  Bowes  and  Fbt,  L JJ.) 

Matthews  abd  Wipe  v.  Mvnsteii.  (a) 

APPEAL   PROJI  THE   QUEEN's   BEXCH  DIVISIOK. 

Counsel— -Authority  of — Settlemenl  of  action — 
Ahseaes  of  party — Bepiidiation — New  triaL 

An  oeiion  for  maUeious  prosecution  was  settled  hy 
counsd  in  the  eowrse  of  the  trial  upon  the  temu 
that  there  should  be  a  verdict  for  Uie  plaintiffs  for 
3502.,  and  that  ail  imputations  should  be  unth- 
drawn.  The  defendant  teas  not  present  when  the 
settlement  was  arrived  at ;  and  upon  coming  to 
the  court  an  liour  later  he  repudiated  it. 

Meld,  thM  tlie  client  hands  over  to  the  adtoeaie 
complete  control  over  the  conduct  of  the  eauie  i» 
court;  that  settling  the  action  is  part  of  the 
conduct  of  the  cause;  and  ihtU  the  d^endatit 
was  eonteqiteiUly  bound  by  the  settlemetU  t» 
question. 

Judgment  of  Stephen  and  WiUs,  JJ.  canned. 

This  was  an  appeal  from  the  judgment  of  the 
Divisional  Court  refusing  to  set  aside  a  com- 
promise and  order  a  new  trial. 

The  action  was  brought  for  malicious  prosecu- 
tion. 

On  the  morning  of  the  second  day  of  the  trial, 
when  the  plaintiffs'  case  had  closed  and  the 
defendant,  who  was  coming  up  from  Biighton. 
had  not  arrived,  counsel  upon  both  sides  agreed 
upon  a  settlement  of  the  action.  The  terms  of 
the  settlement  were,  that  there  should  be  a  verdict 
for  the  plaintiffs  for  3501.  and  costs,  and  that 
there  should  be  a  withdrawal  of  imputations. 
The  case  thereupon  terminated;  but  tne  defen- 
dant, upon  coming  into  court  an  hour  afterwards, 
at  once  repudiated  the  compromise. 

The  defendant  subsequently  moved  to  set  asid» 
the  compromise  and  for  a  new  trial  of  tbe  action. 
Upon  the  hearing  of  the  motion,  an  affidavit  by 
the  defendant  was  read,  in  which  he  said  that  tit 
had  given  no  instructions  for  a  compromise,  and 
entirely  repudiated  the  terms  of  it.  The  Divisional 
Court  refused  to  set  aside  the  compromise. 

The  defendant  appealed. 

E.  WUberforee  (E.  B.  Wilson  with  him)  for  the 
defendant. — Counsel  has  no  implied  authority  to 
settle  an  action,  only  to  fight  it.    In  order  to 

(a)  Beported  by  A.  H.  BrnLiXTOs  Eiq.,  B»nlit*r«Ul««. 
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settle  he  must  hare  express  tMthority  from  his 

client.    He  cited 

Swinfen  y.  Bwinfen,  1  C.  B.  N.  S.  364 ; 
Prettwich  v.  PoUiy,  18  C.  B.  N.  S.  806: 
Svrinfen.  t.  Lord  Chelnuford,  S  H.  &  N.  890. 

Kemp,  Q.C.  and  /.  Arthur,  for  the  plaintiffs, 
were  not  called  upon. 

Lord  EsHER,  M.R. — In  this  case  an  action  was 
brought  for  malicious  probecntion.    At  the  trial 
counsel  appeared  for  the  defendant,  but  the  defen- 
dant himself  was  nor  present.    In  the  course  of 
the  case  the  defendant's  counsel,  actuated  only  by 
the  desire  of  doing  what  waa  best  for  his  client, 
submitted  to  a  verdict  a^inst  him  for  350Z.  upon 
the  terms  that  all  imputations  should  be  with- 
drawn.    The   defendant  now  wishes   for  a  new 
trial   on  the  ground  that   his  counsel  did  that 
which  he  was  not  authorised  to  do.    That  raises 
the  question  as  to  what  is  the  relation  between 
counsel  and  his  client.    This  is  sometimes  put  as 
being  that  of  principal  and  agent.     I  do  not 
myself  adopt  that  phraseology.      To  my  mind 
there  is  a  distinct  relationship  between  advocate 
and  client,  and  that  relationship  is  beat  so  de- 
scribed, namely,  as  that  of  advocate  and  client. 
The   advocate  acts  not  of  his  own  motion,  but 
because  ho  is  requested  by  the  client  to  act  for 
him.     I  have  no  doubt  that  the  client  may  at  any 
moment  withdraw  that  request.    As  he  cannot 
become  tho  advocate  in   the  case  without  the 
request  of  the  client,  so  he  cannot  continue  to  be 
the  advocate  when  that  request  is  withdrawn. 
But  when  once  the  client  has  asked  a  particular 
counsel  to  act  for  him  aa  advocate,  he  must  know 
that  he  has  thereby  intimated  to  the  other  side 
that  that  is  the  person  who  is  to  act  for  him.    I 
doubt  whether  a  secret  withdrawal  of  the  client's 
request  to  the  advocate,  not  made  known  to  the 
other  side  (if  one  could  conceive  it  possible  that 
a  counsel   would    contiouo  to  carry  on  a    case 
after  the  client's  request  to  hira  to  do  so  had  been 
withdrawn),  would  be  sufiBcient.     We  need  not, 
however,  consider  that  question  now.    A  request 
to  a  counsel  to  act  as  advocate  does  not  mean,  of 
course,  that  he  is  to  ac^  for  the  client  except  as 
advocate.    It  is   a  request  to  him  to  do  those 
things  which  an  advocate  does  for  his  client.    The 
profession  of  an  advocate  is  to  merely  advise  his 
client  with  reference  to  a  case  before  it  comes 
into  court,  but,  as  soon  as  it  comes  into  court,  to 
act  for  him  altogether  in  the  conduct  of  it.    In 
court  the  advocate  is  acting  as  the  superior  in  the 
matter,  and  has  unlimited  power  as  to  the  con- 
duct of  the  case.    That  power  is  not  unlimited  in 
the  sense  that  it  cannot  be  overruled,  because  it 
is  part  of  the  conduct  of  the  cause,  and  is  there- 
fore under  the  supervision  of  the  court,  who  will 
not  allow  injustice  to  be  done.    If,  therefore,  the 
advocate   does   something  which  gives  a  clear 
advantage  to  the  other  side,  and  does  clear  injury 
to  his  own  client,  or  makes  a  slip  which  results 
in  injury  to  his  client,  the  court  can  set  aside  the 
proceedmgs  and  order  a  new  trial.    B  at,  a-s  against 
his    client,  the    authority    of    the    advocate    is 
■unlimited  in  the  conduct  of  a  cause  in  court. 
That  authority  can  be  withdrawn  by  the  client  at 
any  minute ;  but  the  client  must  take  care  to  let 
the  other  side  know  that  the  authority  has  been 
withdrawn.     If,  when  the  client  is  present,  the 
advocate  is   going   to    do  something   in  court 
to  which    the  client  objects,  the  client  cannot 
direct  the  advocate  not  to  do  it.    If  the  client  > 


tells  hia  coansel  to    do  something   other   than 
that  which  the  counsel  thinks  advisable,  it  is  the- 
dnty  of  the  counsel  to  say  to  the  client,  "  With- 
draw the  authority  yoa  mtve  given  me  to  act  for 
yon  and  I  will  at  once  make  that  known  to  the- 
other  side,  and  will  return  my  brief."    That  is  the- 
only  way  in  which  the  client  can  get  rid  of  the- 
authority  of  the  counsel.  That  authority,  however, 
is  strictly  limited  to  the  conduct  of  the  cause.     If 
a  counsel  were  to  do  something  beyond  what  was 
fairly  necessary  for  the  conduct  of  the  cause,  that 
would  not  be  binding  upon  his  client.     He  has  no 
request  to  do  more  than  that  which  his  duty  as  an 
advocate  requires.  It  therefore  becomes  necessary 
to  consider  what  acts  may  be  fairly  regarded  as 
necessary  in  the  conduct  of  a  cause.    I  think  that 
the  principle  has  been  as  well  expressed  as  it  caa 
be  by  Pollock,  C.B.,  in  Bwinfen  v.  Lord  Chehaa- 
ford  (6  H.  &  N.  922).    He  says :   "  We  are  of 
opinion  that,  although  a  counsel  has  complete 
authority  over  the  suit,  the  mode  of  conducting  it, 
and  all  that  is  incident  to  it,    .    .    .    we  think 
he  has  not,  by  virtue  of  his  retainer  in  the  suit, 
any  power  over  matters  that  are  collateral  to  it." 
That    is  the  limitation — I  will  not  say  of  the 
anthority — but  of    the    power    of   the    counsel. 
Then    he   gives    instances,    which    I    purposely 
omitted  in  reading  the  passage,  but  which  I  will 
read  now,  of  what  is  incidental  to  the  conduct  of 
the  suit — "  such  as  withdrawing  the  record,  with- 
drawing a  juror,  calling  no  witnesses,  or  selecting- 
such  as,  in  his  discretion,  he  thinks  ought  to  be 
called,  and  other  matters  which  properly  belong^ 
to  the  suit  and  the  management  and  conduct  of 
the  trial."    It  follows  from  that  that  he  thinks 
that  there  are  many  things  which  properly  belong 
to  the  management  and    conduct  of    the  trial 
besides  those  which  he   specifies.    One   of   the 
things    that    must     properly    belong    to    the 
management    and  conduct    of    the    trial    mn^t 
be  the  assenting  to  a  verdict  for  a  particular 
amount    and   upon    particular    terms.     In    the 
present  case  the  amount  was  350Z.,  and  the  terms 
were  that  all  imputations  should  be  withdrawn. 
It  is  impossible  to  say  that  such  an  arrangement 
must  be  an  unreasonable  one.    Counsel  may  see 
that  if  the  case  goes  to  the  jury  a  verdict  for  a  very 
large  amount  will  be  given.     If  the  client  is  in 
court  and  says,  "  I  wiU  not  agree  to  those  terms,"" 
his  counsel  ought  to  say,  "  Then  I  will  not  act  for 
you  any  longer,"  and  ought  to  leave  him  to  con- 
duct his  own  case.    If  the  client  allows  the  negotia- 
tion to  go  on,  and  makes  no  audible  objection,  the 
settlements  will  be  binding  upon  him,  bocaose  he 
has  not  withdrawn  the  authority  of  his  counsel 
and  made  that  withdrawal  known  to  the  other 
side.    But  I  wish  to  repeat  that,  although  the 
authority  of  counsel  is  unlimited  until  it  is  with- 
drawn, the  court  retains  control  over  his  pro- 
ceedings.   In  the  present  case  the  client  was  not 
present  in  court  at  the  time  the  settlement  was- 
come  to,  and  therefore  could  not  have  put,  and  did 
not  put,  an  end  to  the  relationship  of  advocate 
and  client  which  existed  between  himself  and  his 
counsel ;  but  he  comes  now  and  says,  "  I  do  not 
like  what  my  counsel  has  done  for  me,  and  I  ask 
the  court  to  set  it  aside."    There  is  no  symptom 
of  any  injustice  having  been  done.    The  counsel 
exercised  his  judgment  to  the  best  of  his  ability 
in  the  matter,  and  I  have  no  doubt  did  what  was 
really  best  for  his  client.    The  judgpieat  of  the- 
Divisional  Court  must  bo  affirmed.  ^jQOQ IC 
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BovEN,  L.J. — This  was  an  action  for  malicions 
prosecution,  in  which  the  defendant  employed 
counsel.  The  defendant  was  not  himself  present 
at  the  opening  of  the  court  on  the  second  day  of 
the  trial.  During  the  time  of  his  absence  he 
left  to  his  counsel  the  necessary  duty  of  doing 
his  best  in  any  emergency  that  arose.  The  plain- 
tiff's case  closed,  the  defendant  being  still  absent ; 
and  the  defendant's  counsel  agreed  to  a  yerdict 
for  the  plaintiff  for  3h0l.,  and  to  withdraw  all 
imputations.  After  that  had  been  done  the 
defendant  arrived,  and  wished  the  settlement  to 
be  set  aside.  He  has  applied  to  the  Divisional 
Court  to  set  it  aside,  and  that  court  has  refused 
to  do  so;  and  from  that  refusal  this  appeal  is 
brought.  The  authority  of  a  counsel  is  regulated 
by  professional  etiauette  and  honour,  and  em- 
powers him  to  bind  the  ultimate  client  within 
certain  limits  that  are  perfectly  well  understood, 
and  that  were  stated  by  Pollock,  C.B.  in  Swinfen 
y.  Lord  Chelmsford  :  "  We  are  of  opinion  that, 
although  a  counsel  has  complete  authority  over 
the  suit,  the  mode  of  conducting  it,  and  all  that 
is  incident  to  it,  such  as  withdrawing  the  record, 
withdrawing  a  juror,  calling  no  witnesses,  or 
Belecting  such  as  in  his  discretion  he  thinks 
ought  to  be  called,  and  other  matters  which  pro- 
perly belong  to  the  suit,  and  the  management  and 
conduct  of  the  trial,  we  think  he  has  not,  by 
virtue  of  his  retainer  in  the  suit,  any  power 
whatever  over  matters  that  are  collateral  to  it. 
He  has  complete  authority  over  the  suit ;  he  is 
clothed  with  that  authority  by  virtue  of  his 
retainer."  The  Master  of  the  Bolls  has  discussed 
the  question  which  has  been  discussed  by  many 
other  distinguished  judges,  whether  a  counsel  is 
to  be  called  the  agent  of  his  client ;  and  he,  like 
many  other  judges,  has  protested  against  that 
description  of  the  relationship.  I  am  inclined  to 
agree  in  that  protest.  At  all  events,  if  a  counsel 
is  called  an  agent,  it  must  be  remembered  that  he 
is  only  an  agent  in  a  very  peculiar  and  special 
sense.  Can  a  counsel  then  compromise  a  suit  if 
his  client  is  in  court,  and  objects  to  the  compro- 
mise? I  think  that  a  counsel  under  those  circum- 
stances ought  not  to  do  so.  It  does  not  follow 
that  he  is  to  submit  to  the  suit  going  on,  if  he 
thinks  that  that  is  the  wrong  course  to  take.  It 
is  always  in  his  power  under  those  circumstances 
to  return  his  brief.  But  in  the  present  case  the 
client  was  not  in  court  at  the  time  of  the  settle- 
ment. Not  being  there,  it  must  be  taken  that  he 
left  it  to'bis  counsel  to  exercise  his  discretion  in 
any  emergency  that  arose.  Whether  the  authority 
of  counsel  is  to  be  regarded  as  being  derived 
from  the  client  or  from  the  nature  of  his  profes- 
sion, it  is  clear  that  it  includes  the  acting  for  the 
client  in  his  absence  when  an  emergency  arises. 
But  I  think  that  it  can  never  include  the  acting 
unreasonably.  The  duty  of  the  counsel  and  his 
authority  are  commensurate.  In  this  particular 
case  it  is  clear  that  what  was  done  was  not 
unreasonable,  and  was  within  the  authority  of 
counsel  as  defined  by  Pollock,  C.B.  in  the  judg- 
ment which  I  have  referred  to. 
_  Fry,  L.J. — In  my  opinion  this  is  a  clear  and 
simple  case.  An  action  was  brought  for  mali- 
cious prosecution,  and  at  the  trial,  in  the  absence 
of  the  dnfendant,  the  defendant's  counsel  agreed 
to  a  compromise.  In  the  compromise  itself  there 
is  nothing  that  is  outside  the  case,  nothing  which 
is  unjust,  or  which  shocks  the  conscience  of  the 


court,  and  nothing  in  the  nature  of  a  slip.  I  do 
not  desire  to  do  more  than  say  this,  that  I  think 
that  we  should  come  to  a  most  disastrous  ooacla- 
sion,  not  as  regards  the  interests  of  the  Bar,  but 
for  the  interests  of  the  public,  if  we  were  to  set  this 
compromise  aside.  A  counsel  wonld  not  be  able 
to  accept  terms  of  arrangement,  however  advan- 
tageous to  his  client,  because  the  client  was  out 
of  court.  In  my  opinion,  the  power  of  counsel 
to  agree  to  a  compromise  is  a  most  valuable 
power,  which  we  should  do  nothing  to  lessen. 

Appeal  ditmUted. 

Solicitor  for  the  plaintifb,  A.  B.  Richardt. 

Solicitor  for  the  defendant,  W.  Brevier. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISrON. 
Tuesday,  Bee.  6, 1887. 
(Before  Eat,  J. 
J2«BuiJJtN-SiaTH;  Bebnzbsv.  Bvllkk-Skith.  (a) 
PriKAie^—Originaiing    tmnrtumi — Ihmieile — Ser- 
«ice— Jurisatction — BMLet  of  Court  1883,  Order 
LV..  r.5A  (a). 
Where  an  originating  twmmone  viae  taken  out  By 
an  executor  for  the  purpose  of  deciding  the  quet- 
tion  of  the  domicile  of  a  testator,  and  the  ictdow 
and    one    adult    child    and  two    infanta    were 
separately  represented  by  counsel ,-  hut  one  adult 
child  (C.  B.)  was  in  Calcutta  and  could  not  be 
served,  and  the  property  was  of  great  value  : 
The  Court  refused  to  decide  the  question  in  the 
absence  of  C.  B.,  but  gave  leave  to  issue  a  torU, 
and  gave  leave  to  serve  the  writ  out  of  the  jurisdic- 
tion, and  to  serve  notice  of  motion  on  C.  B.  in 
Calcutta,  in  order  to  have  a  declaration  deciding 
the  question,  the  evidence  on  the  summons  to  b« 
used  on  the  motion. 
This  was  an  originating  summons  taken  out  by 
an  executor  for  the  purpose  of  deciding  the  ques- 
tion of  the  domicile  of    James    Bichard-BuUm 
Smith.    The  testator  was  born  in   Scotland  in 
1832,  in  1848  he  went  to  London,  in  1855  he  went 
to  Calcutta  and  acted  as  clerk,  and  subsequently 
became  a  partner  in  the  firm  of  Jardine,  Skinner, 
and  Co.    In  1874  he  made  his  will  in  Calcutta 
giving  all  his  property  in  trust  for  his  wife  for 
life,  with  remainder  to  his  children  equally.    In 
1877  he  retired  from  business  and  returned  to 
England  and  took  a  house  at  Southampton  for 
sixteen  months.    In  1878  he  took  a  five  years' 
lease  of  a  house  at  Surbiton,  and  in  1883  be  took 
a  seven,  fourteen,  or  twenty-one  years  lease  of  a 
house  in  Boland-gardens,  South  Kiensington,  with 
the  option  of  purchasing  the  house  in  the  fiist 
three  years  of  the  lease,  which,  however,  he  did 
not  exercise. 

On  the  5th  Jan.  1887  the  testator  died,  and  was 
buried  at  Surbiton.  He  left  a  widow  and  four 
children  :  Laura  who  was  of  age,  Charles  who  was 
of  age  and  living  in  Calcutta,  and  Greorge  and  Cecil 
who  were  infants.  The  widow  and  daughter  and 
the  two  infants  were  represented  by  counsel,  but 
Charles  Bullen-Smith  being  in  Calcutta  could  not 
be  served.  Order  LY.,  r.  5,  of  the  Rules  of  Court 
1883  provides  that : 
The  persons  to  be  served  with  the  Bnmmona  under  the 
(•)  Beported  by  Fujiois  E.  Aor,  Ean„  BttUSttst-hnr. 
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last  two  preoeding  mles,  in  the  firat  instanoe,  ahall  be 
the  following :  (that  is  to  say) 

A.  Where  the  mimmons  ie  taken  out  by  an  exeontor, 
adminiatrator,  or  trastee,  (a)  for  the  determination  of 
any  question  under  anb^ects.  (a),  (e),  (/),  or  (;)  of  mlaS, 
the  persons,  or  one  of  the  persons,  whose  rights  or 
interests  are  sought  to  be  aifeoted. 

Sheldon  for  the  executor. — ^We  have  complied 
with  the  rule  by  aerving  the  widow  and  daugnter. 
(TKat,  J. — Bat  my  order  will  not  bind  the  absent 
man ;  what  is  the  value  of  the  property  P]  About 
100,0001. 

Alexander  Toung  tor  the  widow  and  adult 
daughter. 

Cecil  Chapman  for  the  infants. 

Kat,  J. — If  the  estate  was  a  very  small  one  I 
woald  do  what  I  coald  to  avoid  expense ;  but  you 
mast  proceed  regnlarly  so  as  fo  bind  this  man  in 
Calcutta ;  I  ref u&e  to  decide  this  question  in  his 
absence.  I  give  leave  to  issue  a  writ,  and  to 
serve  the  writ  out  of  thejurisdiction,  and  to  serve 
notice  of  motion  on  dharles  Bnllen- Smith  in 
Galcntta  in  order  to  have  a  declaration  deciding 
the  question.  The  evidence  on  the  summons  to 
be  ased  on  the  motion. 

Solicitors :  Sanderson  and  MoUand ;  E,  B. 
Jjawes. 


Nov.  16  and  17,  1887. 

(Before  Suslino,  J.) 

Be  Metcalfe;  Mxtcalfz  v.  B£ENCOWE.(a) 

SoUeitor  and  dient — Sale  under  order  of  court — 
Ootte — Taxation— Eleetion — "  Undertaking  any 
hueineit" — Notice  to  one  of  several  cUents — 
Solicitors'  Remuneration  Act  1881  (44  ^  45  Vid. 
e.  4A)— General  Order,  r.  6,  sched.  2. 

In  March  1886  solicitors,  in  pursuance  of  instruc- 
tions from  their  clients,  prepared  a  sumnons 
for  the  purpose  of  obtaining  an  order  for  the  sale 
of  certain  real  estate. 

In  April  1886  they  had  some  eorreapondenee  and 
a  conference  with  their  clients  as  to  whether  the 
sale  should  be  by  private  contract  or  public 
auction,  and  discussing  as  to  title. 

On  the  21st  June  1886  they  gave  notice  of  their 
eleetion  to  be  remuneraled  for  the  sale  in  accord- 
ance with  the  old  system  as  altered  by  sched.  2 
of  the  Bemuneralion  Order. 

Held,  that  the  solicitors  had  not  given  the  notice 
before  undertaking  the  Jmsiness. 

Be  Allen  (56  L.  T.  Bep.  N.S.6,M  Oh.  Biv.  488) 
and  Hester  v.  Hester  (55  L.  T.  Bep.  ^.  iS.  862  j 
34  Ch.  Div.  607)foUou)ed. 

Quoere,  whether  notice  of  eleetion  given  to  one  onh/ 
of  two  clients,  who  were  trustees,  was  sufficient. 

This  was  a  summons  by  the  defendants  in  this 
action  to  review  the  taxing  master's  taxation  of 
the  defendants'  bill  of  costs. 

By  an  order  made  in  this  action  (which  was  for 
the  administration  of  the  estate  of  the  testator 
Metcalfe)  certain  freehold  property  forming  part 
of  the  testator's  estate  was  ordered  to  be  sold  by 
the  court  for  the  payment  of  certain  costs  and 
duty ;  and  the  costs  of  the  application  for  sale, 
and  of  the  sale,  were  directed  to  be  taxed. 

The  defendants,  who  were  trustees  of  the  will 
of  the  testator,  obtained  the  order,  and  their 
solicitors  had  the  carriage  of  the  sale.    The  items 

(•)  Beported  by  A.  J.  Haix,  Esq.,  BsnMiiHkt-Law. 


in  dispute  related  to  costs  of  work  done  in 
connection  with  the  sale.  The  property  was  sold 
by  pnblic  auction  for  580Z.  The  solicitors  to  the 
defendants  had  made  their  charges  according  to 
sched.  2  to  the  General  Order  made  under 
the  Solicitors'  Remuneration  Act  1881,  and  the 
question  was  whether  they  were  entitled  to  make 
tnem  under  that  schedule,  or  whether  they  ought 
to  have  made  them  under  sched.  1. 

On  the  21st  June  1886  the  solicitors  to  the  de- 
fendants wrote  to  one  of  them,  Mr.  Metcalfe,  a 
letter  purporting  to  give  him  and  his  co-trustee 
notice,  under  rule  6  of  the  General  Order  to  the 
Solicitors'  Bemuneration  Act  1881,  (a)  that  they 
thereby  elected  that  their  remuneration  for  the 
sale  should  be  in  accordance  with  the  old  system 
of  costs  as  altered  by  sched.  2  of  the  Bemuneration 
Order.  The  taxing  master  disallowed  the  items 
of  charge  in  the  bill  made  according  to  sched.  2, 
on  the  ground  (infer  alia)  that  the  notice  was 
given  only  to  one  trustee,  and,  in  his  opinion,  it 
should  have  been  given  to  all.  He  only  allowed 
costs  on  the  scale  in  sched.  1. 

On  the  summons  to  review  the  taxation  the 
plaintiffs  (who  were  parties  interested  in  the  estate) 
took  the  objection  that  the  notice  of  the  21st 
June  1886  was  also  bad  on  the  ground  that  it  was 
not  given  by  the  solicitors  before  undertaking  the 
work. 

From  the  bill  of  costs  delivered  by  the  trustees' 
solicitors,  it  appeared  that  on  the  24th  March 
1886  bhey  made  a  charge  for  preparing  a  summons 
for  the  sale  of  the  property.  And  on  the  31st 
March  there  was  an  item  for  attending  a  summons, 
when  the  chief  clerk  directed  the  trustees  to 
endeavour  to  obtain  an  offer  by  private  contract, 
and  adjourned  the  summons,  writing  Blencowe 
informing  him  thereof,  and  as  to  obtaining  offer 
and  probability  of  obtaining  a  provisional  contract 
for  sale. 

On  the  2nd  April  there  was  this  item :  "  On 
receipt  of  letter  from  Mr.  Blencowe,  advising 
sale  oy  anction,  attending,  restoring  summons, 
Ac,"  and  on  April  5th  "  attending  Mr.  Metcalfe 
(the  other  trustee)  as  to  letter  from  Mr.  Blencowe, 
.  .  .  and  discussing  as  to  advisability  of  a 
sale  by  auction  instead  of  by  private  contract,  and 
discussing  as  to  title."  There  were  also  other 
items  of  charge  in  May  and  June  for  attending 
the  proceedings  in  chambers  for  obtaining  the 
order  for  sale,  which  was  made  on  the  7th  May 
1886. 

8.  Dickinson  for  the  summons. — Sect.  2  of  the 
Act  applies  to  conveyancing  matters  in  an  action, 
as  well  as  to  those  out  of  coni't,  and  the  solicitors 
can  exercise  their  election  just  the  same  whether 
the  conveyancing  is  done  in  an  action  or  not : 

Stanford  v.  RoberU,  50  L.  T.  Bep.  N.  S.  147;  26  C!h. 
Div.  155. 
The  election,  no  doubt,  must  be  made  before  the 
work  was  undertaken  {Be  AUen,  56  L.  T.  Bep. 
N.  S.  6 ;  34  Ch.  Div.  433 ;  Hester  v.  Hester,  55  L.  T. 
Rep.  N.  8.  862 ;  34  Ch.  Div.  607),  but  in  tbiH  ease 
it  was  so  given.   What  was  done  before  the  notice 

(a)  Bale  6.  In  all  oases  to  whioh  the  soales  prasoribed 
in  aohed.  1  hereto  shall  apply,  a  solicitor  may,  before 
undertaking  any  business,  by  writing  under  his  hand 
oommnDioated  to  the  olient,  elect  that  his  remuneration 
shall  be  aooording  to  the  present  system  as  altered  by 
schednle  2  hereto;  but  if  no  suoh  election  shall  be 
made,  his  remuneration  shall  be  aooording  to  the  aoale 
prescribed  by  this  order.  /   •      /-x  ^-i  I  /^ 

)igitized  by  VjOOv  IL 
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was  not  part  of  the  work  of  the  sale.  Notice  to 
one  of  the  trnstees  was  snfiicient.  The  notice  is 
»  mere  notice  to  the  clients  of  what  the  solicitors 
«lect,  and  does  not  require  them  to  exercise  any 
discretion.  They  had  no  option  of  discharging 
the  solicitors  if  they  objected  to  the  proposed 
mode  of  payment. 

Bowden  for  the  plaLatLSs. 

Stibling,  J. — I  think  that  in  this    case  the 
taxing  master's  decision  is,  in  the  result,  right ; 
bnt  the  point  which  has  been  principally  argued 
before  me  was  not  taken  before  him,  and  on  that 
point  I  intend  to  decide  the  case,  but  I  express 
no  opinion  that  the  taxing  master  was  wrong  in 
the  opinion  which  he  gave  on  the  case  before  him. 
The  case  seems  to  me  to  fall  within  the  decisions 
in  Be  Allen  and  Hester  t.  Hester.    The  question 
arises  under  rule  6  of  the  Greneral  Order  to  the 
Solicitors'  Bemuneration  Act  1881,  and  what  I 
have  to  decide  is,  whether  the  notice  in  writing 
l^yen  by  the  defendants'  solicitors  on  the  2l8t 
June  1886  was  given  before  they  undertook  the 
business  or  not.     On  the  facts  I  must  come  to 
the  conclusion  that  before  the  24th  March  1886 
the  solicitors  got  instructions  to  obtain  an  order 
for  sale,    and    they  undeHook  that.     And,  on 
looking  at  the  items  in  the  bill,  I  find  that  on 
the  5tn  April,  long  before  the  notice  was  given, 
the  solicitors  were  conferring  with  their  clients  as 
to  the  mode  in  which  the  sale  was  to  take  place, 
and  as  to  the  title.    It  appears  to  me  that,  after 
having  done  that,  they  had  embarked  upon  the 
business,  and  came  within  the  definition  given 
by  the  Court  of  Appeal  in  the  cases  referred  to. 
"LnSs  AUen  a  ptrrson  called  upon  his   solicitors 
with  a  letter    from    the    assignees    of    a  lease 
granted  by  his  predecessor  in  title,  asking  for  a 
renewal  of  the  lease  under  a  covenant  in  the 
original  lease.     The  lessor's  solicitors  wrote  to 
the  solicitors  of  the  applicants  eaying  that  the 
matter  should  have  their  attention,  and  asking 
for  evidence  of  the  title  of  the  applicants.     Some 
further  transactions  took  place,  and  then  some 
time  after  the  lessor's  solicitors  gave  notice  that 
they  elected  to  be  renmnerated  according  to  the 
old  system  as  modified  by  sched.  2.    The  Court 
of  Appeal  held  that  the  election  was  too  late, 
and  Cotton,  L.J.  puts  the  case   thus:    "It  is 
argued  that  we  must  look  to  the  schedule  to  see 
what  the  business  is  for  which  the  scale  fee  is 
given, and  that  the  businessof  'preparing,  settling, 
and  completing  lease  and  counterpart '  had  not 
been  undertaken  when   the    notice  was    given. 
This  would  be  a  strong  argument  if  we  had  only 
the  schednle  to  look  to,  but  we  must  also  look  at 
the  rules,  and  we  find  in  rule  2  that  the  remunera- 
tion in  the  scale  is  given  '  in  respect  of  business 
connected    with    leases.'     It  inclndea  therefore 
the  whole  of  such  business  as  ctin  fairly  be  con- 
sidered incidental  to  the  granting  of  the  lease. 
Now,  according    to  my  understanding    of    the 
English    lan>;uage,    a  solicitor    '  undertakes '    a 
business  when  he  accepts  a  retainer  and  agrees 
to  do  it.    Had  the  solicitors  accepted  a  retainer, 
and  nndertaken  to  do  this  business  before  the 
19th    Oct.?     In    my    opinion   they   had.     The 
respondents  instructed  their  solicitor  to  write  to 
Mr.  Parr,  which  he  did,  stating  that  the  respon- 
dents were  entitled  to  renewed  leases,  and  asking 
him  to  instruct  his  solicitors  to  prei»re  drafts. 
Mr.  Parr  took  this  letter  to  his  solicitors  and 


put  it  into  their  hands,  and  that  is  all  we  know 
of  what  passed  on  that  occasion — ^there  is  no 
evidence  as  to  what  was  said,  or  what  instructions 
were  given.  The  proper  inference  to  my  mind 
is,  that  when  Mr.  Farr  put  the  letter  into  the 
hands  of  his  solicitors  he  directed  them  to  act 
for  him,  and  prepare  leases  if  the  respondents 
were  entitled  to  them,  and  if  he  had  power  to 
grant  them.  If  it  turned  out  that  the  respon- 
dents were  not  entitled,  or  that  he  had  not  power 
to  grant  the  leases,  the  transaction  would  have 
been  an  incomplete  transaction  for  which  the 
solicitors  would  oe  entitled  to  be  paid  according 
to  the  old  system  as  modified  by  sched.  2.  Bnt 
the  transaction  was  completed,  and,  as  it  seems 
to  me,  it  was  completed  in  pursuance  of  the 
instructions  given  to  the  solicitors  on  the  25th 
July.  They  wrote  on  that  day  to  the  respon- 
dent's solicitors :  '  Mr.  Parr  has  seen  ns  with 
your  letter  of  yesterday,  and  the  matters  therein 
referred  to  shall  have  our  attention;'  t.e.,  the 
whole  of  the  matters,  including  the  preparation 
of  the  leases  if  the  respondents  showed  thon- 
selvee  entitled  to  them.  The  business,  as  I  think, 
was  then  undertaken.  I  do  not  suspect  any 
wrong  motive  in  makiiig  the  entry  of  the  19th 
Oct.  in  the  diary,  but  I  do  not  thitQc  that,  in  the 
absence  of  any  evidence  as  to  what  took  place,  or 
as  to  any  fresh  instructions  or  any  new  authority 
haying  been  given,  we  can  come  to  the  conclusion 
that  the  business  was  not  undertaken  till  that 
time.  I  do  not  give  any  opinion  whether  some 
part  of  the  business  done  is  not  extra  business 
not  covered  by  the  scale  fee ;  that  is  not  at  present 
before  us.  We  only  decide  that  the  solicitors 
undertook  the  business  within  the  meanins  of 
the  rule  when  they  were  instructed  by  Mr.  Parr 
in  July,  and  that  the  business  is  theref<»«  not  to 
be  paid  for  according  to  the  old  system."  Then 
Lindley,  L.J.  says :  "  The  lessor  shows  the  letter 
to  his  solicitors,  and  asks  them  to  attend  to  it. 
The  solicitors  accordingly  enter  into  communi- 
cation with  the  applicants,  and  the  matter  is 
carried  on  to  completion.  The  solicitors,  there- 
fore, it  is  clear,  undertook  to  attend  to  the 
business  when  the  letter  of  the  applicants  was 
shown  to  them,  and  in  my  opinion  that  was 
'  undertaking '  the  business  within  the  meaning 
of  the  rule.  It  may  be  that  some  part  of  the 
business  done  was  not  business  so  connected  with 
the  granting  the  lease  as  to  be  covered  by  the 
scale  fee.  but  to  treat  the  business  as  not  under- 
taken until  the  solicitor  begins  to  prepare  the 
drafts  would  be  contrary  to  the  true  meaning  of 
the  rules."  And  Lopes,  L.J.  expresses  the 
same  opinion,  though  not  at  so  great  length. 
Then,  in  Hester  v.  Hester,  solicitors  who  acted 
for  mortgagees  in  relation  to  the  mortgaged 
property  received  from  the  solicitors  of  the 
persons  entitled  to  the  equity  of  redemption  a 
request  that  the  mortgagees  would  sell  under 
their  power  of  sale,  and  in  pursuance  of  that  they, 
without  any  express  authority  from  their  cliente, 
did  work  in  relation  to  the  contract  for  sale  for 
which,  if  authorised,  they  would,  apart  from  the 
rules  under  the  Solicitors'  Remnneiation  Act, 
have  been  entitled  to  be  paid,  and  which  would 
be  covered  by  the  scale  fee.  It  was  held  that  a 
notice  of  election  to  be  remunerated  according  to 
the  old  system,  which  was  given  by  the  solicitors 
after  work  of  this  description  had  been  done,  was 
too  late,  i^hongh  given  before  the  contract  was 
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Bigned,  for  that,  as  the  clionts  had  ratified  their 
proceediogB,  thej  stood  iu  the  same  position  as  if 
they  had  received  previous  aathority,  and  must 
be  treated  as  having  undertaken  the  business  as 
goon  as  they  did  any  work  of  the  above  descrip- 
tion. Well  now,  this  case  seems  to  me  to  fall 
trithin  the  same  principle.  The  clients  in- 
structed their  solicitors  to  get  an  order  for  sale, 
and  after  that  there  was  a  conference  between 
them  as  to  how  it  was  to  take  place,  whether  by 
anction  or  private  contract,  and  as  to  the  title. 
These  are  matters  which  would  be  covered  by  the 
scale  fee,  and  it  cannot,  in  my  opinion,  be  said 
that  the  solicitors  had  not  undertaken  the  business 
when  they  gave  their  notice  of  the  21st  June. 
This  is  really  sufRcient  to  decide  the  case,  but 
the  taxing  master  hns  given  his  opinion  on 
another  point,  and  it  is  perhaps  right  that  I  should 
refer  to  it.  The  notice  was  only  given  to  one  oi 
the  two  trustees,  and  the  taxing  master  has  held 
that  that  is  not  snfiScient,  and  it  is  not  really 
necessary  for  me  to  decide  the  point.  Mr. 
Dickinson  says  that  the  notice  was  sufficient, 
becanse  the  matter  is  not  one  which  calls  for 
consideration  by  the  trustees ;  it  is  a  mere  notice, 
and  gives  no  option  to  them  to  discharge  the 
Bolicitors  if  they  do  not  agree  to  the  terms 
proposed.  I  do  not  say  whether  that  is  so  or 
not;  bnt,  if  no,  a  solicitor,  who  is  asserting  a 
right  to  be  jjaid  for  his  work  in  a  different  way 
from  that  provided  by  the  order,  must  follow  the 
rule  under  which  he  makes  his  claim  strictly,  and 
if  the  rule  says  the  notice  is  to  be  by  writing 
commnnicated  to  the  "  client,"  it  must  be  com- 
municated to  the  "  client,"  who,  in  the  present 
case,  is  two  persons.  Here  the  notice  was  only 
given  to  one,  and  though  I  do  not  wish  to  lie 
understood  as  deciding  that  it  was  wrong,  yet,  as 
at  present  advised,  I  should  not  feel  inclined  to 
decide  that  it  was  sufficient.  The  summons  is 
wrong,  and  mnst  be  dismissed.  The  plaintiffs 
can.  have  their  costs  out  of  tbo  estate. 

Solicitors  for  the  defendants,  Tamplin,  Tayler, 
and  Joteph. 

Solicitor  for  the  pUintifEa,  Emeit  Bevir. 


Saturdny,  Jan.  21. 

(Before  Kkkxwich,  J.) 

Ei)BLST0jr  V.  RussEU,.  (a) 

MANCHESTEtt  DISTRICT  REGISTEY. 

Fractire — Discovery  from  defendant  before  defence 
— Affidavit  of  documenit — Interrogatories — Par- 
ticulars of  claim — Discretion  of  court — Rules  of 
the  Supreme  Court  1883,  Order  XT.X.,  r.  6. 
Order  XXXI.,  rr.  1,  12. 

The  court  has  a  discretion  in  ordering  discovery, 
and  there  is  no  absolute  rule  iheU  a  defendant 
should  not  be  ordered  to  make  an  affidavit  of 
docvmenta  before  the  delivery  of  his  statement  of  \ 
defence.  \ 

This  was  an  adjourned  snmmons  in  an  action  ! 
commenced  in  the  Manchester  District  Registry,  i 
by    Peter    Edelston,    against    Henry    Vernon  ! 
Bnsscll  and  Lambert  and  Co.    By  the  second  and 
third  paragraphs  of  his  statement  of  claim,  the 
plaintiff  alleged  that  the  defendant  Bussell  had 
ijeen  employed  as  his  agent  and  stockbroker  in 

(a)  BeporMd  by  U.  llACAK,  Eiiq.,  BMTliter4t-L»w. 


transactions  on  the  Stock  Exchange,  in  May, 
June,  July,  August,  and  September  1887;  but 
that  in  breach  of  his  duty  he  had  acted  as  prin- 
cipal in  certain  transactions,  and  had  falsely 
represented  sales  to  have  been  made  by  him  ;  and 
that  he  had  made  large  profits  in  breach  of  hia 
duty  to  the  plaintiff.  By  the  fourth  paragraph 
nf  his  claim  the  plaintiff  stated  that  tbo  parti- 
culars of  the  alleged  transactions  were  not  at 
present  known  to  him,  but  could  be  ascertained 
on  discovery  being  had  by  inspeblion  of  the 
books  of  the  defendant  and  by  interrogatories. 
The  plaintiff  claimed  an  acconnt  of  the  dealings 
entered  int«  by  the  defendants  as  his  agents,  antk 
of  nil  gains  and  profits ;  payment  of  what  should, 
be  found  due ;  and  damages. 

Ko  statement  of  defence  had  beeta  delivered. 

On  the  16th  Dec.  1887  the  plaintiff  took  out  a 
summons  for  directions,  asking  that  the  defen- 
dants should  be  ordered  to  make  an  affidavit  of 
documents,  and  that  the  plaintiff  should  be  at 
liberty  to  administer  interrogatories. 

The  defendants  gave  notice  that  on  the  hearing- 
of   the    summons    they    would    apply    that  the 
plaintiff  should  deliver  further  and  better  parti- 
culars of  his  claim.     The  matter  was  adjourned 
into  court  and  now  came  on  before  Kekevrich,  J. 

Upjohn  appeared  far  the  plaintiff. — By  Order 
XXXI.,  r.  1,  the  plaintiff  is  entitled  to  discovery 
"  at  any  time  after  delivering  his  statement  of 
claim."  The  plaintiff  may  have  subsequently  to 
deliver  better  particulars,  but  he  is  entitled  to 
discovery  first : 

Barbiird  r.  Xonlc,  38  L.  T.  Bap.  N.  S.  411 ;  9  Ch. 

Div.  616; 
Wkytsr.  Ahrens,  SO  Jj.T.  Bep.  K.  S.  SM;   26  Ch» 

Div.  717; 
Leiteh  t.  Abbott,  M  L.  T.  Kep.  N.  S.  258;   31  Ch. 
Div.  374. 

I  ask,  therefore,  for  an  order  for  discovery  of 
documents,  so  that  we  may  be  able,  from  those 
documents,  to  particularise  our  claim;  and  F 
also  ask  for  discovery  by  means  of  interro- 
gatories. 

E.  S.  Ford  for  the  defendant. — ^Thia  applica- 
tion is  premature.  It  is  a  general  role  of 
practice  tnat  no  order  for  discovery  of  documents 
will  be  made  before  the  statement  of  defence  is 
delivered,  a(>  until  that  is  done  "it  is  impossible 
to  say  what  the  matters  in  question  are  " : 

Hancock  ▼.  Qverin,  4  Ex.  Div.  3. 
Where  there  con  be  no  doubt  about  what  mattent 
are  in  dispute,  an  order  for  production  before 
defence  may  sometimes  be  made : 

Union  Bank  of  London  v.  Maiiby,  41  L.  T.   Bep. 
N.  8.  393  J  13  Ch.  Div.  238. 
I  rely  upon  the  following  cases  : 

Jiritiah  and  Foreign  Contract  Company  r.  Wright^ 

32W..R.  413; 
Nevrport  (Monmouth)  Shipway  Dry  Dock  and  En- 
gineering Company  v.  Paynter,  55  L.  T.   Bep. 
N.  S.  711;  34  Ch.  Div.  98; 
Xellor  V.  Thompson,  49  L.  T.  Bep.  N.  S.  222. 

[Kekewich,  J. — Do  you  suggest  that  the  applica- 
tion for  an  affidavit  of  documents  should  stand 
over  until  you  have  obtained  further  particulars?! 
Yes,  I  contend  that  the  applications  for  discovery 
in  lK>th  forms  are  premature.  I  am  entitled  to 
have  particulars  of  the  alleged  frauds  first: 
(Order  XIX.,  r.  6.) 

Kekewich,  J. — Mr.  Ford  says  that  there  ia  a 
settled  practice  that  ihere  should  be  no  order  for 
•igitized  by  Vjv. 
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an  aflSda-vit  of  documents  before  a  defence  is 
delivered.  If  I  am  wrong  in  thinking  that  the 
cases  cited  by  him  do  not  lay  down  any  snch 
absolute  rule,  I  shall  be,  no  donbc,  corrected.  I 
do  not  so  understand  the  cases.  There  must  be 
some  discretion  left  to  the  court  to  settle  whether 
an  affidavit  of  documents  should  be  delivered 
before  defence  or  not.  If  there  is  such  an  abso- 
lute rule  applicable  to  all  cases,  then  the  sooner 
it  is  understood  by  the  profession  at  large,  the 
better ;  but,  artcording  to  my  experience,  it  has 
not  been  so  understood.  In  tne  old  Court  of  Chan- 
cery, and  before  the  Judicature  Acts,  there  was 
no  such  absolute  rule  laid  down.  It  seems  to  me 
that  I  have  a  discretion,  and  one  which  it  is 
often  extremely  difficult  to  exercise.  There  may 
be  oases — there  are  cases — in  which  a  plaintiff 
launches  what  used  lo  be  called  a  "  fishing  bill," 
i.e.,  a  bill  which  had  no  real  foundation  except 
what  existed  in  the  mind  of  the  plaintiff,  or  of  the 
solicitor,  or  of  the  counsel,  and  that  between 
them  they  concocted  this  "fishing  bill"  which 
enabled  the  plaintiff  to  get  large  discovery  from 
the  defendant,  when,  perhaps,  the  plaintiff  had 
no  case  whatever.  If  one  could  say  that  such  a 
thing  was  attempted  by  the  statement  of  claim 
in  the  action  before  me  at  the  present  time,  I 
certainly  should  not  b«  disposed  to  give  the 
plaintiff  in  such  a  case  any  mscovery  whatever, 
or  enable  him  to  prosecute  an  action  of  snch  a 
kind.  On  the  oth>>r  hand,  there  may  be  cases 
where  there  is  so  much  difficulty  in  ascertaining 
the  facts  of  the  case,  that  the  plaintiff  ought  to 
be  assisted  to  get  that  discovery  without  which  his 
case  cannot  be  supported.  It  soems  to  me  that 
the  case  which  I  have  before  me  is  precisely  that 
class  of  case.  I  find,  however,  great  difficulty  in 
believing  in  its  entirety  the  statement  contained 
in  paragraph  4  of  the  statement  of  claim,  that 
is  to  say,  in  believing  that  the  plaintiff,  if  he  has 
any  memory  at  all,  cannot  give  some  particulars 
of  the  matters  referred  to  in  the  second  and  third 
paragraphs  of  the  statement  of  claim.  But,  on 
the  other  hand,  it  is  equally  obvious  that  if  there 
is  any  truth  at  all  in  the  statement  of  claim,  these 

Particulars  must  be  within  the  knowledge  of  the 
efendant;  and  that  the  large  majority  of  the 
details  are  not  within  the  plamtiff's  knowledge. 
It  seems  to  me  to  be  a  case  in  which  the  plaintiff 
alleging  fraud  respecting  matters  witnin  the 
knowledge  of  the  defendant  is  entitled  to  the 
assistance  of  the  court  to  support  his  case.  Then 
Mr.  Ford  refers  to  Order  XIX.,  r.  6.  [His  Lord- 
ship read  the  rule.]  It  is  said  that  upon  the 
strength  of  that  order  the  defendant  is  to  be 
entitled  to  particulars  of  the  claim.  I  think  that 
order  must  exclude  a  case  where,  on  the  face  of 
it,  the  plaintiff  states  that  he  is  unable  to  give 
detailed  particulars ;  and  that  seems  to  be  the 
case  here.  The  court  must  proceed  with  circum- 
spection, and  must  not  give  any  more  assistance 
than  the  nature  of  tne  case  absolutely  requires. 
In  this  particular  case,  I  think  that  the  defen- 
dants should  be  ordered  to  make  the  usual 
affidavit  of  documents,  allowing  the  defendant  to 
seal  up  those  parts  which  are  not  relevant.  When 
the  plaintiff  has  seen  these  documents  he  will  be 
able  to  say  whether  there  is  anything  about  which 
to  interrogate  the  defendant,  or  not.  On  the 
other  hand,  the  defendants  will  be  able  to  say 
whether  they  require  particulars  before  taking 
any  further  step.    The  court  will  then  have  'the 


whole  matter  before  it,  aud  will  be  able  to  pro- 
ceed circumspectly,  and  keep  the  litigation,  so 
far  as  regards  discovery  and  particulars,  within 
reasonable  bounds.  It  is  common  knowledge  to 
us  all  that  what  with  particulars,  interrogatoriea, 
and  discovery  of  documents,  a  case  may  be  made 
very  costly  without  due  cause.  I  am  anxious  to 
proceed  carefully,  and  therefore  I  propose  to 
make  an  order  for  an  affidavit  of  documents  to  be 
made  by  both  the  defendants;  and  the  other 
applications  shall  stand  over  until  that  affidavit 
of  documents  has  been  made,  and  inspection 
given. 

Solicitors  for  the  plaintiff,  Molenaorth  and 
Sims,  Manchester. 

Solicitors  for  the  defendants,  Parker  and  At/re, 
Manchester. 


QUEEN'S   BENCH  DIVISION. 

Nov.  25  and  26, 1887. 
(Before  Stephen  and  Chaxles,  JJ.) 

JOWXTT    AMD    AMOTHXa  V.  ThZ   IdLB   LoCAL 

Board,  (a) 
Local  govemmmtt — Street — Private  alUy  or  eouri— 
Public  HeaUh  Act  1875  (38  #  89  Viet.  c.  55), 
•«.  4  and  150. 

The  filaitUiffs  were  owner*  of  a  private  alley  or 
court,  vpon  iokieh  the  d^endanta  (the  urba* 
tanitary  atUhority)  had  eonttrueted  a  lewer  and 
paved  a  roadway,  professing  to  act  under  the 
powers  conferred  by  ae<i.  150  of  the  Public  Hecdik 
Act  1875.  The  said  aUey  or  court  led  from  a 
highway  to  a  tnill,  and  the  portion  sewered  and 
paved  by  the  defendants  was  bounded  on  each 
side  by  cottages,  or  by  gardens  or  yards  belonging 
thereto,  and  was  the  only  means  of  aeeest  to  (M 
said  cottages,  which  were  about  twenty  in 
number,  and  to  the  said  mill.  The  owners  and 
occupiers  of  the  adjoining  property  were  the  only 
persons  having  rights  of  road  over  the  said  oOejf 
or  court.  The  traffic  in  connection  with  the  mtU 
was  very  considerable.  The  plainHjjfs  having 
brought  an  action  of  treepats  against  the  urban 
sanitary  authority : 
Beld  {upon  a  motion  for  a  new  trial,  allowing  tke 
appecu),  thai,  following  the  decision  of  the  Cowrl 
of  Appeal  in  The  Mayor  and  Corporation  of 
Portsmouth*.  Smith  (-50  L.  T.  Etep.  N.  8.  308; 
13  Q.  B.  Div.  184),  the  words  in  the  dtfinition  </ 
"  street "  in  sect.  4  of  the  Public  Heaith  Act  1875, 
if  not  inconsistent  with  the  context,  must  be  read 
into  sect.  150  of  that  Act. 
Held  also,  that  uie  question  whether  the  said  aXley 
or  court  was  a  street  or  not,  so  as  to  come  within 
the  meaning  of  sect.  150  of  the  Public  HeaUk 
Act  1875,  was  a  question  of  law  to  be  decided  by 
the  judge  at  the  trial,  and  not  a  question  for  this 
jury  ;  and  that,  upon  the  facts  of  this  ease,  the 
alley  or  court  in  question  was  a  «(r«et  within  the 
meaning  of  sect.  150  of  the  Act. 
Checkheaton  Local  Board  v.  Bnmup  (50  J.  P.  598) 

disapproved. 
Motion  for  a  new  trial. 

Tbe  action  was  tried  at  the  Leeds  Assises, 
before  Manisty,  J.  and  a  common  jury.  The 
plaintiffs,  tbe  owners  of  the  court  or  alley,  called 
Union-yard,  situate  at  Thorpe,  in  the  township 
of  Idle,  brought  an  action  for  trespass  against 

(a)  BvpOTMd  by  F.  H.  CaAtUHilH,  Em^  B«tli*w-MJ««. 
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the  defendants,  the  Urban  Sanitary  Antbority 
for  the  district  of  Idle,  who  hod  constrncted  a 
sewer  and  paved  a  roadway  in  the  said  Union- 
yard,  on  the  ground  that  a  notice,  addressed  to 
the  plaintiffs,  reqnirini;  them  to  do  the  work, 
had  not  been  complied  with.  The  place  in  qaes- 
tion  led  from  a  highway  to  a  mill,  the  'property 
of  a  Mr.  Tnmer,  and  to  a  nnmber  of  cottages 
abutting  npon  it,  and  the  traffic  over  it,  which 
was  considerable,  was  principally  between  the 
highway  and  the  said  mill.  The  portion  paved 
and  sewered  by  the  sanitary  authority  was 
bounded  on  each  side  by  oottagns,  or  by  gardens 
and  yards  belonging  thereto,  and  was  the  only 
means  of  access  for  vehicles  to  property  com- 
prising about  twenty  tenements  and  tne  said 
mill.  The  owners  and  occupiers  of  the  adjoining 
property  were  the  only  persons  having  right  of 
road  over  Union-jrard.  The  question  left  by  the 
learned  judge  to  the  jury  was  whether  the  yard 
in  question  was  a  street  within  the  meaaing  of 
the  Public  Health  Act  1876.  The  jury  answered 
that,  taking  the  whole  of  the  exceptional  sur- 
roundings of  the  case  into  consideration,  the  case 
did  not  come  within  the  meaning  of  the  word 
"  street "  as  employed  in  the  Improvement  Acts. 
Jadgment  was  therefore  entered  for  the  plaintiffs. 
The  defendants  now  moved  that  the  verdict  be 
set  a»ide,  and  that  judgment  be  entered  for  them, 
on  the  grounds  that  Union-yard  was  a  street 
within  the  meaning  of  the  Public  Health  Act 
1875,  and  that  there  was  uo  evidence  to  go  to 
the  jury  that  the  place  was  not  a  street  within 
the  meaning  of  that  Act ;  or  for  a  new  trial  on 
the  gronnds  that  th<)  verdict  was  against  the 
weight  of  evidence,  and  that  the  learned  judge 
had  misdirected  the  jury  in  leaving  to  them  the 
qnestion. 

By  sect.  4  of  the  Public  Health  Act  1875  it  is 
enacted  that. 

In  this  Act,  if  not  inoonaiatent  with  tha  context,  the 
word  "  atoeet "  shall  inolade  any  highway  (not  beings  a 
tampike  road),  and  any  pnbho  bridge,  not  being  a 
oonntj  bridge,  and  anj  road,  lane,  footway,  aqtiare, 
ooort,  alley,  or  paaaage,  whether  a  thoronghfare  or  not. 

By  sect.  150  of  the  same  Act  it  is  enacted 
that, 

Where  any  street,  within  any  nrban  diatrict  (not 
being  a  big:hway  repairable  by  the  inhabitants  at  large), 
or  the  oarriage-way,  footway,  or  any  other  part  of  anch 
street,  ia  not  aewered,leTelIed,  paved,  metoUed,  flagged, 
ehannelled,  and  made  good,  or  ia  not  lighted  to  the 
■atiafaotion  of  the  nrban  authority,  anch  anthority  may, 
hj  notice  addressed  to  the  reapeotive  ownara  or  ocon- 
piera  of  the  premiaea  fronting,  adjoining,  or  abntting  on 
such  parte  thereof  as  may  require  to  be  aewered,  leTeUed, 
paved,  metalled,  flagged,  or  channelled,  or  to  be  lighted, 
require  them  to  aewer,  level,  pave,  metal,  flag,  channel, 
or  make  good,  or  provide  proper  meana  for  lighting  the 
same  within  a  time  to  be  apeoified  in  anch  notice.  .  .  . 
If  such  notice  is  not  oomphed  with,  the  nrban  anthority 
may,  if  they  think  fli,  exeoate  the  worka  mentioned  or 
referred  to  therein:  and  may  recover  in  a  anmmary 
manner  the  expenaea  inonrred  by  them  in  so  doing  from 
the  owners  in  defaiUt. 

Forbet,  Q.C.  {WUberforee  with  him),  for  the 
defendants,  in  support  of  the  motion. — The  sole 
question  in  the  case  was,  whether  Union-yard  was 
a  street  within  the  meaning  of  the  Public  Health 
Act,  and  that  ought  to  have  been  decided  by  the 
learned  judge  himself.  As  a  matter  of  law,  it  is 
submitted  that  it  is  such  a  street,  because  the 
place  comes  within  the  definition  of  "  street "  in  J 
the  interpretation  clause  of  the  Public  Health  > 


I  Act,  which  must  be  read  into  sect.  150  of  that 
Act:     . 

The  Jfayor  and  Corporatton  o/Port(mouth  v.  Smith, 
50  L.  T.  Bep.  N.  S.  806;  53  L.  T.  Sep.  N.  S.  394; 
13  Q.  B.  Div.  IM :  10  App.  Cas.  364. 

The  following  cases  were  also  cited : 

Maude  V.  The  Baildon  Local  Board,  43  L.  T.  Bep. 

N.  S.  874;  lOQ.  B.  Div.  394; 
Taylor  v.  The  Corporation  of  Oldham,  35  L.  T.  Bep. 

N.  S.686;  4Ch.Div.385; 
Robiiuon  V.  The  BarUm-Beelet  Local  Board,  50  L.  T. 

Bep.  N.  S.  57  i  8  App.  Caa.  798  ; 
Midland  Raihoay  Company  v.  If  atton,  54  L.  T.  Bep. 

N.  S.  482;  17  Q.  B.  Div.  30. 

Tindal  Alkinton,  Q.C.  {A.  P.  Longttaffe  with 
him),  for  the  plaintiffs,  in  snpport  of  the  verdict. 
— Union-yard  is  not  a  place  to  which  sect.  150  of 
the  Public  Health  Act  applies,  and  it  is  not  of 
such  a  description  as  to  justify  the  sanitary 
authority  in  doing  work  in  it : 

Cheelduaton  Local  Board  v.  Bumup,  SO  J.  P.  598. 

The  meaning  of  the  word  "  street "  must  be  deter- 
mined  having  regard  to  the  context,  and  the 
place  in  question  is  to  all  intents  and  purposes 
merely  a  private  yard.  The  public  have  no  right 
to  use  it,  and  the  evidence  showed  that  in  fact  it 
was  used  almost  exclusively  by  the  mill  hands 
and  by  persons  connected  with  the  mill.  It  is 
certainly  not  a  street  in  the  ordinary  acceptation 
of  the  term ;  until  the  interference  of  the  defen* 
dants,  there  was  nothing  but  a  track  across  the 
yard.  If  it  was  not  a  road,  and  not  a  street, 
then  the  d^endants  must  fall  back  upon  sect.  4 
of  the  Act  and  call  it  a  square.  But  m  that  case 
the  sanitary  authority  would  have  no  right  under 
sect.  150  to  make  a  street  over  a  portion  of  that 
square.  The  question  whether  the  place  is  a 
street  or  not  is  a  question  of  fact  and  not  a  ques- 
tion of  law ;  if  it  is  of  such  a  description  that  any 
reasonable  person  might  have  found  that  it  was 
not  a  street,  then  the  verdict  must  stand : 

Reg.  V.  Bhiel  and  another,  50  L.  T.  Bep.  N.  S.  590. 
He  also  cited 

£«;.  V.  Fullford,  S3  L.  J.  122,  M.  C. 
It  is  therefore  submitted  that  the  verdict  and 
judgment  ought  to  stand. 

SnsraEN,  J. — ^I  have  come  to  the  conclusion 
that  we  must  in  this  case  exercise  the  power 
which  we  have,  under  Order  XL.  of  the  Bules  of 
Supreme  rionrt  1883,  of  ordering  judgment  to  be 
entered  for  the  defendants,  on  tne  ground  that 
my  brother  Manisty  ought  himself  to  have 
decided  the  question  whether  Union-yard  was  a 
street  or  not,  within  the  meaning  of  sect.  150  of 
the  Public  Health  Act  1875,  and  not  to  have  left 
it  to  the  jury.  It  appears  to  me  that  the  points 
in  the  case  are  few.  The  decision  in  the  Mayor 
and  Corporation  of  Porltmouth  v.  Smith  and 
o<A«r«  (5()  L.  T.  Bep.  N.  S.  308;  53  L.  T.  Bep. 
N.  S.  394;  13  Q.  B.  Div.  184;  10  App.  Cas.  364) 
is  clear,  and  the  effect  of  it  is  that  the  words  in 
the  definition  of  "  street  "  in  the  interpretation 
clause  of  the  Public  Health  Act  1875  are  to  be 
read  into  sect.  150  of  that  Act.  If  this  is  so,  the 
case  of  the  Mayor  and  Corporation  of  Portamoitth 
V.  Smith  and  others  (u6t  «up.)  overrules  Maude  v. 
The  Baildon  Local  Board  (48  L.  T.  Bep.  N.  S. 
874 ;  10  Q.  B.  Div.  394).  I  must  confess  that  I 
cannot  see  how  to  reconcile  the  decision  of  my 
learned  brothers  Mathew  and  Smith,  JJ.  in  the 
Gheekheaton  Local  Board  v.  Bumup  (50  J.  P.  599 
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vrith  the  law  as  laid  down  by  the  Court  of  Appeal 
and  the  Honse  of  Lords  in  the  PortBtnouih  case 
(ubi  tup.).  With  the  greatest  respect  to  my 
learned  brothers,  T  cannot  apree  with  them,  and 
I  think  their  decision  is  in  direct  opposition  to 
what  was  laid  down  by  the  Court  of  Appeal  in 
the  Port»movth  case  {ubi  avp.),  and  tfaerefure  our 
opinion  is,  that  the  words  in  the  definition  of 
street  in  sect.  4  of  the  Pnblic  Health  Act  1875 
must  be  read  into  sect.  HiO.  The  interpretation 
clause  defines  the  word  "  street  "  as  "  any  road, 
lane,  footway,  square,  conrt,  alley,  or  passage, 
whether  a  thoroughfare  or  not."  The  question 
then  is,  whether  the  extended  sense  of  the  word 
"  street,"  as  particularised  in  sect.  4,  is  or  Ls  not 
inconsistent  with  the  description  of  this  yard ; 
that  is,  whether  any  of  the  words  in  the  definition 
in  E-ect.  4  accurately  describe  the  place  in  question, 
and  are  not  inconsistent  with  the  context.  I  am 
of  opinion  that  some  of  them  do  accurately 
describe  the  place.  Mr.  Tindal  Atkinsc>n  admits 
that  the  place  might  be  described  as  a  square,  and 
I  think  that  the  words  court,  alley,  or  passage 
would  also  cover  it.  But  then  Mr.  Tindal  Atkin- 
son says  that  would  be  so  if  the  question  had 
been  one  of  sanitary  works  only,  in  which  case  he 
would  not  have  disputed  the  point ;  but  he  says 
that  the  board  had  no  right  to  do  road- work  in 
TJnion-yard,  because,  according  to  the  finding  of 
the  jury,  in  the  particular  circnmstanoes  of  this 
case,  the  place  was  one  inconsistent  with  road- 
work  l)eing  done  in  it  by  tlie  board.  He  contends 
that  Union-yard  was  a  place  in  which  it  was 
inappropriate  that  road-work  should  be  done. 
But  I  lecl  that  the  effect  of  that  would  be  to 
split  up  tbe  section  in  a  way  which  was  not  in- 
tended by  the  Legislature.  To  use  plain  lan- 
^age,  it  is  suggested  that  the  board  acted  in  the 
interests  of  Mr.  Turner,  who  owned  tbe  mill  at 
tbe  end  of  Union-^ard,  and  I  feel  myself  ca11«^  upon 
to  admit  that  it  is  possible  that  the  board  might 
hare  acted  with  a  view  to  private  rather  than  to 
public  interests.  That  is  tbe  danger  which  the 
Act  preferred  to  risk  rather  than  tlie  danger  of 
the  lack  of  proper  sanitary  ari-angements.  Tbe 
Act  in  fa<!t  says  that  private  properties  are  so 
slightly  affected  by  what  is  for  the  public  good, 
that  it  is  expedient  to  create  the  board.  I  do  not 
think  that  wo  can  turn  sect.  150  of  the  Public 
Health  Act  into  something  like  a  shifting  use,  to 
vary  from  time  to  time.  In  my  judgment  that  is 
not  the  proper  way  to  read  it,  and  therefore. 
Tinder  the  circumstances  of  this  case,  I  think  that 
judgment  must  be  entered  for  the  defendants. 

CuABLSs,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  decision  of  the  Conrt  of 
Appeal  in  the  Mayor  and  ( 'ot-poraiiaii  of  Port*- 
numlh  r.  Stnilh  (ubi  tup.)  binds  us  to  read  into 
sect.  150  of  the  Public  Health  Act  the  definition 
of  street  in  sect.  4.  It  is  true  that  in  the  Honse 
of  Lords  doubts  were  thrown  out  as  to  whether 
the  definition  clause  ought  to  be  read  into  sect.  150; 
but  the  Honse  of  Lords  came  to  no  final  decision 
npon  that  point,  and  therefore  the  decision  of  the 
Court  of  Appeal  remains  in  this  respect  nn- 
tonched,  namely,  that  the  two  sections  must  be 
read  together.  In  doing  that  we  have  to  read 
into  sect.  150  the  words  "  any  highway  (not  being 
a  turnpike  road),  and  any  public  bridge  (not 
being  a  county  bridge),  and  any  road,  lane,  foot- 
way, square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not."    Now  it  seems  to  me  that, 


upon  the  admitted  facts,  my  brother  Manisty 
would  have  been  fully  justified  in  holding  that 
Union-yard  came  within  the  description  of  one  or 
other  of  those  places,  for  it  is  cle»r  to  my  mind 
that  some  of  those  words  cover  this  place  and 
accurately  describe  it.  It  is  used  for  traffic, 
although  not  dedicated  to  the  public.  The  word 
"  footway."  I  think,  might  cover  tbe  ca>ie  of  this 
yard,  and  I  do  not  think  that  any  onestion  ou^it 
to  have  been  left  to  the  jury.  In  the  PorttmoiUk 
case  {ubi  tup.)  the  jury  were  not  asked  if  the  place 
in  question  was  a  street  within  the  meaning  of  the 
Act;  but  Lindley,  L.J.  there  left  to  them  the 
question  whether  the  road,  in  the  popular  accept- 
ation of  the  term,  was  a  street.  The  answer  of 
the  jnry  in  this  case  was  that,  taking  all  the 
exceptional  surroundings  of  the  case  into 
aeconnt.  Union-yard  did  not  come  within  tbe 
meaning  of  the  word  "  street "  as  employed  in  the 
Improvement  Acts.  Bat,  in  my  opinion,  that  ma 
rot  a  question  for  the  jnry,  and,  in  now  directing 
judgment  to  be  entered  for  the  defendants,  we 
are  not  acting  in  a  manner  inconsistent  with  the 
verdict.  As  a  mere  matter  of  law  the  learned 
judge  ought  to  have  entered  judgment  for  the 
defendants.  It  is  very  difficult  to  f<^ow  how  tbe 
learned  judges  who  decided  tbe  care  of  the 
Cliecldieaion  Local  Board  v.  Bmrmtp  (uW  tup.) 
came  to  the  conclusion  at  which  they  arrived,  in 
view  of  what  was  laid  down  by  the  Court  of 
Appeal  in  the  Portummtth  case  {ubi  ntp.).  Snaith,  J. 
is  in  that  case  reported  to  have  said  that  a 
country  lane  would  not  be  a  street  within  tbe 
meaning;  of  sect.  150.  I  think  there  is  some 
ambigmty  in  the  report  in  the  Justice  of  the 
Peace ;  but  assuming  that  the  judgments  of  Mathew 
and  Smith,  JJ.  are  correctly  rpported,  to  the 
effect  that  sect.  150  of  the  Public  Health  Act 
only  contemplated  expenditure  on  streetfi  in  tbe 
ordin.sry  and  popilar  sense  of  the  word,  I  think 
such  decision  is  in  contradiction  to  what  was  held 
in  the  Porttmouth  case  (ubi  tup.).  We  theref(M« 
order   judgment    to    be    entered    for    the    de- 


fendants. 


Judgment  for  fh»  defmtdantt. 


Solicitors  for  the  plaintiffs,  Jaqttet,  Layton,  and 
James,  for  Lancaster  and  WrigM,  Bradford. 

Solicitors  for  the  defendants.  Flower  and 
Kussey,  for  Killiek,  Hutton,  and  Vint,  Bradford. 


Thursday,  Dec.  8, 1887. 

(Before  Pollock,  B.  and  Hawkiss,  J.) 

Be  PoLt.uiD.  (a; 

Solicitor— Bill  of  eotts — Delivery  for  teacatiom — 
Order  to  deliver — Jurisdiction  —  Bu*in«tt  not 
transact fd  in  aw  court — Solicitors  Act  18*3 
(64-7  Viet.  e.  73).  «.  S7—S>ipre7ue  Court  ^ 
Judicature  Act  1873  (36  ^-  37  Viet,  c  66),  1. 16. 

The  jurisdiction  vested  in  the  Lord  Chanr^orand 
rt«  Mn*ter  of  the  Rolls  by  sect.  37  of  the  Solia'torr 
Act  1843  lias  not  henv  transferred  to  the  judge* 
of  the  High  Court  by  the  Jtidicature  Ads.  That- 
fore  the  judges  of  the  Queen's  Bench  Dimsum 
/wti-fl  no  jurisdiction  to  order  a  tolicUor  to  d^ioer 
his  hill  of  costs  for  the  purposes  of  taxation,  wiere 
it  relates  to  business  no  part  of  which  was  trant- 
acted  in  any  court  of  law  or  eqmty. 

This  was  nn  appeal  from  the  refusal  of  Field,  J., 

(a)  B«ported  bj  V.  A.  CBAlLRHcm,  Gsqi^  B»niMM>tt-I«v. 
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st  ohambera,  to  make  an  order  for  the  delivety  by 
a  solicitor  of  his  bill  of  costs  for  taxation. 

Mr.  S.  R.  Pollard,  solicitor,  had  acted  as  agent  for 
Messrs.  Stevens,  Bawtree,  and  Stevens,  solicitors, 
in  an  application  to  the  Board  of  Trade  for  the 
purpose  of  obtaining  a  prolongation  of  time  for  a 
construction  compaiij  to  complete  a  certain 
tramway. 

Upon  an  application  by  Messrs.  Stevens,  Baw- 
tree, and  Stevens,  to  Field,  J.,  at  chambers,  for  an 
order  that  Mr.  S.  B.  Pollard  deliver  his  bill  of 
costs  in  the  matter,  the  learned  judge,  without 
entering  into  the  question  of  merits,  refused  the 
application,  on  the  ground  that  he  had  no  juris- 
diction to  make  the  order,  as  no  part  of  the  busi- 
ness contained  in  such  bill  had  been  transacted 
in  any  court  of  law  or  eqnity.  Messrs.  Stevens, 
Bawtree,  and  Stevens  now  appealed  from  such 
refusal. 

By  sect.  37  of  the  Attorneys  and  Solicitors  Act 
1843  it  is  enacted  that. 

Upon  the  applioatioD  of  the  party  chargeable  b  j  such 
bill  within  aaoh  month,  it  shall  be  lawful,  in  ease  the 
buaineas  contained  in  enoh  bill,  or  any  part  thereof, 
shall  have  been  transacted  in  the  High  Conrt  of  Chancery, 
or  in  any  other  oonrt  of  equity,  or  in  any  matter  of 
bankraptoy  or  Innaoy,  or  in  case  no  part  of  enoh  bnai- 
neaa  afaall  have  been  tranaaoted  in  any  ooort  of  law  or 
eqnity,  for  the  Lord  Hi^h  Chanoellor,  or  the  Master  of 
the  Bolla,  and  in  caae  any  part  of  such  bnaineaa  aholl 
have  been  transacted  in  any  other  court,  for  the  Courta 
of  Qneen'a  Bench,  Common  Pleas,  Exchequer,  Conrt  of 
Common  Fleaa  at  Lanoaater,  or  Conrt  of  Fleas  at 
Durham,  or  any  judge  of  either  of  them,  and  they  are 
beieby  reapeotiTely  required  to  refer  anch  bill  .  .  . 
Provided  aJao  that  it  ahall  be  lawful  for  the  said  respeo- 
tive  oonrta  and  judges,  in  the  same  oaaes  in  which  they 
are  respectively  authorised  to  refer  a  bill  which  has 
been  ao  aa  aforesaid  delivered,  aent,  or  left,  to  make 
anch  order  for  the  delivery  by  any  attorney  or  aoUoitor 
...  of  anch  bill  aa  aforesaid  ...  in  the  aame 
manner  as  has  heretofore  been  done  as  regards  anch 
attorney  or  aolicitor,  by  such  oonrta  or  judges  reapec- 
tively,  xrhere  any  anch  business  had  been  transacted  in 
■tin  oonrt  in  which  such  order  was  made. 

By  sect.  16  of  the  Supreme  Conrt  of  Judica- 
ture Act  1873  it  is  provided  that, 

The  High  Court  of  Justice  shall  be  a  anpeiior  court 
of  record,  and,  subject  as  in  this  Act  menboned,  there 
shall  be  transferred  to  and  veated  in  the  'aaid  Hi^ 
Court  of  Justice  the  jurisdiction  wfaioh,  at  the  oom- 
menoement  of  this  Act,  was  vested  in,  or  oapable  of 
being  ezeroiaxd  by,  all  or  any  of  the  courta  following 
(that  is  to  say) :  The  High  Court  of  Chancery,  as  a 
oommonlaw  court,  as  well  as  a  court  of  eqpiity,  including 
the  jnrisdiotion  of  the  Df  aster  of  the  Bolls,  as  a  jndge  or 
master  of  the  Conrt  of  Chancery,  and  any  jnriadiction 
exercised  by  him  in  relation  to  the  Conrt  of  Chanoeiy 
as  a  common  law  oonrt. 

J.  E.  Banhei,  for  Messrs.  Stevens,  Bawtree,  and 
Stevens,  the  appellants. — It  is  submitted  that 
Field,  J.,  as  a  ludge  of  the  High  Court,  had 
jurisdiction,  both  at  common  law  and  by  statute, 
to  make  the  order  for  the  delivery  of  the  bill. 
The  jurisdiction  conferred  opon  the  Master  of 
the  Bolls  by  sect.  37  of  the  Solicitors  Act  1843 
is  now,  by  virtue  of  sect.  16  of  the  Judicature  Act 
1873,  vested  in  any  judge  of  the  High  Court. 
This  jurisdiction,  not  being  in  relation  to  records, 
does  not  come  within  the  exceptions  in  sect.  17 
of  the  Judicature  Act  1873.  By  sect.  2  of  the 
Supreme  Conrt  of  Judicature  Act  1881  the 
Master  of  the  Bolls  becomes  a  judge  of  the  Court 
of  Appeal  only,  and  he  has  therefore  lost  the 
powers  given  to  him  by  the  Solicitors  Act 
1843.  The  powers  of  the  Court  of  Appeal  nre 
specified  in  sects.  18  and  19  of  the  Act  of  1873, 


but  they  do  not  indnde  the  powers  conferred  by 
the  Solicitors  Act  1843,  which  gave  the  Master 
of  the  Bolls  jurisdiction  in  certain  matters  by 
virtue  of  his  being  a  judge  of  the  Court  of 
Chancery.  Moreover  it  would  be  inconvenient 
that  the  Master  of  the  Bolls  should  have  jurisdic- 
tion iu  these  matters,  because  he  has  no  cnambers 
or  offices  at  which  these  applications  could  be 
made.  Bv  the  Bules  of  the  Supreme  Court  1883, 
Order  L v.,  r.  2  (15>,  applications  under  the 
Solicitors  Act  1843  for  taxation  and  delivery  of 
bills  of  costs  are  to  be  made  at  chambers.  It  is 
also  submitted  that,  apart  from  the  Solicitors 
Act  1843,  any  judge  of  the  High  Court  has  juris- 
diction at  common  law  to  order  the  ofiScer  of 
such  court  to  bring  in  his  bill,  whether  the 
business  was  in  an  action  or  not : 

Clarkmn  v.  Pariar,  7  DowL  87  ; 
amith  V.  Dim**,  4  Sxeh.  32. 

Murphy,  Q.C.  {Sidney  Woo^f  with  him)  for  the 
respondent. — A  judge  of  the  Queen's  Bench 
Division  has  no  jurisdiction  to  order  a  solicitor 
to  deliver  his  bill  where  no  part  of  the  business 
in  connection  with  it  has  beien  transacted  in  any 
court.  The  case  of  Be  Chaffers ;  Ex  parte  the 
Ineorporated  Lavo  Society  (15  Q.  B.  Div.  467)  is  in. 
favour  of  this  c(mtention.  [He  was  stopped  by 
the  Court.] 

Pollock,  B.^This  application  is  an  appeal  from 
my  brother  Field,  decUning  to  order  a  solicitor  to 
deliver  his  bill  of  costs  for  the  purposes  of 
taxation,  on  the  ground  that  all  the  matters  men- 
tioned in  the  affidavits  as  having  been  transacted 
by  the  solicitor  consisted  of  business  nnb  trans- 
acted in  any  court  of  law  or  equity,  but  was  non- 
liti^ons,  or  what  might  perhaps  be  termed  family 
business.  The  question  is  whether,  the  business 
in  respect  of  which  this  application  is  made  not 
having  been  transacted  in  any  court,  my  brother 
Field  had  jurisdiction  to  make  the  order  applied 
for,  and  that  raises  a  matter  of  some  practical 
importance.  In  my  opinion  he  had  no  jurisdic- 
tion to  make  the  order,  and  therefore  the  applica- 
tion of  the  appellant  must  faiL  In  olden  times 
there  was  a  oistinction  between  the  office  of 
solicitor  and  that  of  attorney,  solicitors  pracbisiog 
in  the  Court  of  Equity,  and  attorneys  in  courta  of 
common  law.  They  were  officers  of  the  courts  in 
which  they  practised,  and  could  only  act  in  the 
courts  in  which  they  had  been  admitted,  and  at 
common  law  no  court  had  jurisdiction  over  the 
solicitors  or  attorneys  of  another  court.  That  is 
quite  clear.  Bat  that  rule  was  impinged  upon  to  a 
certain  extent  by  the  Legislature,  which  gave  any 
common  law  conrt  jurisdiction  over  the  officers  of 
any  other  common  law  court,  and  which  allowed, 
for  instance,  the  Conrt  of  Queen's  Beuch  to  make 
an  order  that  an  attorney  of  the  Common  Pleas  or 
Exchequer  deliver  his  bUl.  Under  the  old  Act 
for  the  Begnilation  of  Attorneys  and  Solicitors 
(2  Greo.  2,  c.  23)  jurisdiction  to  tax  existed  only 
where  the  bill  contained  items  for  "  fees,  charges, 
or  disbursements  at  law  or  in  equity."  The  sub- 
ject is  well  and  fully  dealt  with  in  Lush's  Practice, 
vol.  1.  at  pp.  298  and  299,  3rd  edition,  where  it  is 
said  that  to  come  within  these  words  of  2  Ceo.  2, 
c.  23,  the  business  charged  for  must  have  been 
transacted  in  some  court  of  law  or  equity  wherein 
attorneys  usually  practise.  The  law  on  this  sub- 
ject is  expressed  in  Lush's  Practice  as  follows : 
"The  Superior  Courts  of  common  law  have 
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jurisdiction  to  order  taxation  under  the  statute 
only  in  cases  where  some  ■part  of  the  bosiness  has 
been  trmsacted  in  some  court,  not  being  the 
High  Court  of  Chancery,  nor  a  court  of  equity, 
bankruptcy,  or  lunacy.  Where  no  part  of  it  has 
been  transacted  in  any  ooort  of  htw  or  equity,  the 
uvplication  for  taxation  must  be  made  to  the 
Conrt  of  Chancery.  ...  It  is  clear  that,  in 
order  to  gire  these  courts  jurisdiction,  some  of  the 
business  must  have  been  done  in  court,  and 
therefore  the  cases  decided  on  the  former  statute 
as  to  what  is  such  business  apply.  .  .  .  The 
House  of  Lords  was  not  a  court  of  hiw  or  equity 
within  that  statute,  and  therefore  a  bill  for  pro- 
secuting an  appeal  could  not  be  taxed ;  but  it  is 
clear  that  it  could  be  so  now,  and  it  would  seem  by 
a  court  of  common  law;  though  that  court  could 
not,  it  is  presumed,  tax  the  costs  of  soliciting  a 
bill.  Again,  the  business  must  have  been  done  in 
the  course  of,  or  in  reference  to,  some  suit,  action, 
or  pmeecntion.''  Therefore  up  to  the  year  1843, 
at  any  rate,  when  the  Solicitors  Act  was  pasned, 
no  power  existed  in  a  court  of  common  law  to 
deal  with  the  delivery  of  his  bill  by  a  solicitor  to 
his  client,  where  no  part  of  the  business  con* 
nected  with  such  bill  had  been  transacted  in  a 
court  within  the  meaning  of  2  Geo.  2,  c.  23.  That 
this  was  so  is  clearly  shown  by  the  decision  in 
Beeke  v.  WdU  (1  Cr.  &  M.  75).  Then  arises  the 
question  as  to  what  is  the  proper  construction  of 
sect.  37  of  the  Solicitors  Act  1843.  The  material 
part  of  that  section  says  that,  **  Upon  the  applica- 
tion of  the  party  chargeable  by  such  bill,  it  shall 
be  lawful,  in  case  the  business  contained  in  such 
Inll  or  any  part  thereof  shall  not  have  been  trans- 
acted in  the  High  Conrt  of  Chancery  or  in  any 
other  conrt  of  equity,  or  in  any  matter  of  bank- 
ruptcy or  lunacy,  or  in  case  no  part  of  such  busi- 
ness shall  have  been  transacted  in  any  court  of 
law  or  equity,  for  the  Lord  High  Chancellor  or 
the  Master  of  the  Bolls  ....  to  make  such 
order  for  the  delivery  by  any  attorney  or  solicitor, 
of  such  bill  as  aforesaid."  That  Ming  so,  this 
particular  bill  stands  by  itself;  that  is,  it  is  not 
for  business  done  in  any  conrt  of  law  or  equity, 
but  for  business  no  part  of  which  had  been 
transacted  in  any  conrt  at  all.  Then,  as 
to  the  jurisdiction  of  the  Lord  Chancellor 
and  the  Master  of  the  Bolls,  including  (ac- 
cording to  Lush)  the  Yice-Chancellors,  as 
delegates  of  the  Lord  Chancellor,  nothing  has 
been  said  in  the  argument  of  this  case  to  show 
that  this  power  conferred  upon  the  Lord  Chan- 
cellor and  the  Master  of  the  Bolls  by  the  Act  of 
1843  was  given  to  these  persons  merely  as  being 
judges  of  the  court  of  equity.  Indeed,  the  con- 
trary would  appear  to  be  the  case,  because  they 
areappointed  to  undertake  such  matters  eo  nomine. 


We  common  law  judges  are  mpposed  tnknmrTetj 
little  about  what  solicitors  eaU  £uni}y  bu^neH, 
unless  we  hitppen  to  be  acquainted  with  it  in  our 
private  capacity,   whereas  the  Lonl  Chaoodkr 
and  the  Master  of  the  BoUs  to  a  very  grot 
extent   administer  business  consistiiig  of  sack 
matters.     Mr.  Bankes  ai-gnes  that,  aasnminK  diii 
ar^ment  is  right  up  to  1873,  by  sect.  16  of  tlie 
Judicature  Act  of  that  year,  this  jurisdiction  o( 
the  Master  of  the  BoOs  as  a  judge  or  msster  o( 
the  Court  of  Chancery  was  transferred,  with  the 
exception  of  his  jurisdiction  in  relation  to  records, 
to  the  High  Court  of  Justice  and  to  all  its  jndgei 
Sect.  16  says  that  there  shall  be  tTaosfeRcdtt 
and  vested  in  the  High  Court  <rf  Justice  the  joiia. 
diction  which,  at  the  commenoement  of  this  Act, 
was  vested  in  the  Masta*  of  the  Bolls  as  a  jndge 
or  master  of  the  Court  of  Chanoefy,  and  also  tirj 
jurisdiction  exercised  by  him  in  rdation  to  the 
Conrt  of  Chancery  as  a  common  law  court,   lie 
question  is,  whether  the  effect  of  that  section  nt 
necessarily  to  transfer  to  the  common  Uw  jndga 
this  particular  jurisdiction.    The  words  nseil  ire 
"the  jurisdiction  of  the  Master  of  the  Bolls.* 
The  words  in  sect.  37  of  the  Solicitors  Act  li& 
are  "  the  Lord  High  Chancellor  or  tbeittsiad 
the  Bolls,"  and  the  words  "  as  a  judge  or  mister 
of  the  High  Court  of  Chancery  "  are  notfomd 
in  that  clause,  nor  is  there  any  similar  expreskiL 
Therefore,  it  does*  not  follow  that  the  jnnsdi> 
tion  given  to  the  Master  of  the  Bolls  aa  saA,  bj 
the  Act  of  1)43,  which  does  not  say  that^ni 
conferred  upon  him  by  virtue  of  his  being  ■  jail* 
of  the  courts  of  equity,  has  been  also  tnmsfamJ 
to  the  High  Conrt  of  Justice.    It  is  imposiiUtu 
say  that  this  jurisdiction  given  to  the  lb»Ki 
the  Bolls  bv  the  Act  of  1843  has  been  taken  sn; 
by  the  Juaicatnre  Acts,  because  a  jnrisdicBoi 
which  is  conferred  by  a  statute  in  express  tcnis, 
if  lost,  must  be  taken  away  by  terms  as  eipna 
by  another  statute,  or  we  cannot  hold  that  it  bM 
in  &ct  been  put  an  end  to.    Therefore  this  con- 
tention of  the  appellants  fails,  though  it  n? 
be  true  that  in  whatever  way  the  statntes  sn 
interpreted    inconveniencxs   may   arise.    I  *■> 
therefore  of  opinion  that  a  judge  of  the  Qhms^ 
Bench  Division  has  no  power  to  make  an  order 
upon  a  solicitor  for  the  delivery  of  his  bill  for 
purposes  of  taxation,  where  the  business  in  re- 
spect of  which  the  bill  became  changeable  bad 
not  been  transacted  in  any  court.    This  appeal 
must  therefore  be  dismissed,  and  the  order  of  vj 
brother  Field  affirmed. 

Hawkxhs,  J. — I  am  of  the  same  opinion- 

Appeal  di»miimi. 
Solicitors:  8teven$,Baie(ree,VDd8feee»$;  B.B- 
PoOard. 
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